Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  LIBRARY 


RraivKi   NOV  1  5  I92P 


VH^OINI^A.   I^EI^©I^TS 


JE:F*I^B:FeSOI^--3  3   OF^A.TTT-A.I^, 


1730-1880, 


ANNOTATBD 


UNDER  THE  SUPERVISION  OF 


THOMAS   JOHNSON    MICHIE. 


The  Michie  Company,  Law  Publishers, 

Charlottesville,  Va. 

1901. 


MOV  1  5  19?9 

Copyrigrht,  1901, 
by  Thb  Michib  Company. 


REPORTS  OF  CASES 


DECIDED  IN  THE 


SUPREME  COURT  OF  APPEALS 


AND  THE 


Military  Court  of  Appeals 


OF  VIRGINIA. 


BY    PEACHY    R.    GRATTAN 


VOLUME  XIX. 


FROM  OCTOBER  1,  1868,  TO  JULY  1, 1870. 


JUD6B8 

OFTHB 

SUPREME  COURT  OF  APPEALS 

DURING  THE  TIMl^  OF  THBSB  RBPORTS. 


R.  C.  Lr.  MONCURE,  Prrsidbnt. 
WILLIAM  T.  JOYNES,  ALEXANDER  RIVES. 


Attorney  General :   THOMAS  RUSSELL  BOWDEN. 


Entered  according  to  Act  of  Congress,  in  the  year  one  thousand  eight  hundred 

and  seventy,  for  the 

COMMONWEALTH  OF  VIRGINIA, 

In  the  Clerk's  0£fice  of  the  Eastern  District  of  Virginia. 


Reprinted  by  The  Michie  Company,  by  authority  of  Act  of  Legislature, 

approved  February  24,  1900. 


TABLE  OF  CASES  REPORTED. 


Alex.   A    Wasfa.   R.   R.  Co.  and  Wash., 

Alex.   A  Georgret.  R.  R.  Co 592 

Alley  &  als.  v.  Rogcers 366 

Anderson  A  Co.  and  Farmers  Bank  of 

Va.,  for  Goddin,  trustee 739 

Ballard  A  als.  v,  Thomas  A  Ammon ....     14 

Bill^erry  v.  Branch  A  Sons 393 

Branch  A  Sons  and  Billgerry 393 

Cabell's  ex'or  A  als.  and  hee  &  als 758 

Cabell's  ex'or  A  als.  and  Skipwith  A  als.  758 
Carrington's  ex'or  A  als.    and  Mayo's 

ex'or  A  als. 74 

Commonwealth  and  Cousins 807 

'*  and  Jackson 656 

'•  and  Jones 478 

and  PhUips 485 

and  Shelly  653 

'•  andSledd 813 

a«</ Whitehead 640 

and  Wright 626 

Corbin  A  als.  and  Lancaster  A  als 438 

Corbin  A  als.  v.  Mills'  ex'orsA  als 438 

Cousins' Case 807 

Crouch  A  als.  and  Lohman 331 

Cunningham  and  Griffin's  ex'or 571 

DeTaughn   v.  Devaug'hn 556 

Downey  v.  Nutt 59 

Exchang'e  Bank  of  Va.,  for  Camp,  trus- 
tee, V.  Knox  &c 739 

Farmers  Bank  of  Va.,  for  Goddin,  trus- 
tee, V.  Anderson  A  Co 739 

Graham  A  als.  v.  Pierce  28 

Griffin's  ex'or  v.  Cunning-ham 571 

Honaker  Z'.  Howe 50 

Howe  and  Honaker 50 

Jackson's  Case 656 

Jones'  Case 478 

Jones  V.  Tatum i 720 


Knox  Ac,  and  Exchange  Bank  of  Va., 
for  Camp,  trustee 739 

Lancaster  A  als.  v.  Corbin  A  als 438 

Lee  A  als.  v.  Cabell's  ex'or  &  als 758 

Lohman  v.  Crouch  A  als 331 

Mayo's  ex'or  A  als.  v,  Carrington's  ex'or 

&  als 74 

Mills'  ex'or  A  als.  and  Corbin  &  als 438 

Mills'  ex'or  A  als.  and  Robinson's  adm'r 

&  als 438 

Moon  A  wife  v.  Stone's  ex'or  A  als 130 

Myers  &al.  and  Zetelle 62 

Nutt  and  Downey 59 

Pierce  and  Graham  A  als 28 

Philips' Case 485 

Read,  for  Ac,  and  Steptoe 1 

Rich.,  Fred.  A  Pot.  R.  R.  Co.  v,  Snead 

A  Smith 354 

Richmond  Mayoralty  Case 673 

Robinson's  adm'r  A  als.  v.  Mills'  ex'or 

Aals 438 

Rogers  and  Alley  A  als 366 

SheUy's  Case 653 

Skipwith  A  als.  v.  Cabell's  ex'or  &  als. .  758 

Sledd's  Case 813 

Smith,  A.  C,  v.  Smith,  R.  P 545 

Snead  A  Smith  and  Rich.,  Fred.  A  Pot. 

R.  R.  Co 354 

Steptoe  V,  Read,  for  &c 1 

Stone's  ex'or  A  als.  and  Moon  A  wife. . .  130 

Tatum  and  Jones 720 

Thomas  A  Ammon  and  Ballard  A  als 14 

Wash.,  Alex.  A  Georget.  R.  R.  Co.   v, 

Alex.  A  Wash.  R.  R.  Co 592 

Whitehead's  Case 640 

Wright's  Case 626 

Zetelle  v.  Myers  &  al 62 


TABLE  OF  CASKS  CITED. 


Abbott  aff</  Hanger,  6  Wall.  534..  401,  406,  430 

Ackers  and  I>hipps,  9  CI.  A  Fin.  598 301 

Adams  and  Jefferson,  4  Harring  321 ...        56 
Adams  and  Jordan,  6  Conn.  Bench  N.  S. 

748,  9Id.  483 204,  246 

Adams  v.  Otterback,  15  How.  539 375 

Addison  aft</  Robinson,  2  Beav.  515 790 

Akennan's  adm'rs  v.  Vreeland's  ex'or,  1 

McCart.  23 301 

Albany     City    Bank     v,     Montgomery 

County  Bank,  3  Seld.  459. .         373 

Albrec  v.  Ward,  8  Mass.  86 492 

Alexander's  Cotton,  2  Wall.  404 406 

AUen  and  Picket,  10  Conn.  140 692 

AUiaon  and  Ratcliffe,  3  Rand.  537 780 

AUtadt  and  Henkle,  46ratt.  284. . .     377,  389 

Ambler  v.  Norton,  4  Hen.  &  Mun.  23 778 

Andersons  and  Thomason,  4  Leigh  48. . . 

156,  162,  167.  190,  220,  240,  265 

Andree  v.  Ward,  1  Russ.  260 325 

Andrews  v,  Avery,  14  Gratt.  229 21 

Andrews  ».  Partington,  3  Bro.  Ch.  C.  401  781 

Andrews  v.  The  State,  2  Sneed  550 665 

Andrews  and  Wallen,  2  Bingh.  106, 9  Eng. 

v^.    M^»  .^4^.  ....     .••....'.        ....     X^^,  JL/O,    ZttM 

Anonymous,  2  Hay w.  161 121 

Anonymous,  2  Freem.  287 322 

Anthony  v.  Smith,  1  Busb.  Eq.  188. .  780,  798 

Applin  an:i  Doe,  4  T.  R.  82 164,  219,  256 

Archer  and  Lamb,  Carth.  266,  Comb.  208, 

ISalk.  225 313 

Archibald  v,  Thomas,  3  Cow.  290 274 

Armstrong  v.  Armstrong,  14  B.  Mon.  333.  301 
Ashburner  v,  McGuire,   Lead.   Cas.  Eq. 

201 780,  794 

Ashbumham  v,  Bradshaw,  2  Atk.  36 779 

Ashby  V,  Kiger,  3  Rand.  165 732 

Ashley  v,  Ashley,  6  Sim.  358 215,  246 

Ashlock  V.  Commonwealth,  7  B.  Mon.  44  506 

Askew  and  Dingwell,  1  Cox  Eq.  427 795 

Aspinwall  and  Joy,  23  Eng.  L.  &  E.  453, 

18Jur.284 283 

Astor's  lessee  and  Grignon,  319 565 

Athol  and  Earl  of  Derby,  1  Ves.  sr.  202. .  493 
Atkinson  v.  Hutchinson,   3  P.  Wms.  260 

274,  314 

Atkinson  and  White,  2  Wash.  94. 

342,345,  352,  353 

Atkyns  v.  Clare,  1  Vent.  399 211,  225 

Attorney  General  v,  Grote,  3  Meriv.  316, 

2  Russ.  &  Myl.  699 792 

Attorney  General  and  Lloyd,  3  Atk.  551 

779,  785 

Attorney  General  v.  Ward,  3  Ves.  327. . .  779 

Andley  and  Jee,  1  Cox  326 268 

Avery  and  Andrews,  14  Gratt.  229 21 

Ayres  v.  Falkland,  1  Ld.  Ray.  235, 1  Salk. 

231 321 

Baber  v.  Cook  &  al.,  11  Leigh  606. 9 

Backus  and  People,  5  Calif.  275 497 

Bagnell  v.  Dry,  1  P.  Wms.  700 781 

Bainbridge  v,  Gardiner,  O.  Bridg.  402. . .  211 
Baird  and  McNeil,  6  Munf.  316 337 


Baker  and  Shanley,  4  Ves.  732 305 

Baker  and  Tucker,  11  Ir.  Eq.  104,  3  H.  L. 

C.  106,  2  Eng.  L.  &  E.  1 205 

Baldwin  and  Garth,  2  Ves.  sr.  65 243 

Ball  and  Hudson,  14  Sim.  558 267 

Ball  V,  Payne,  6  Rand.  73 160,  220 

Ball  and  PeU,  1  Speer  Eq.  48 792 

Bamfield  v.  Popham,  1  P.  Wms.  57 231 

Bamford  v,  Chadwick,  14  Com.  Bench  708, 

26  Eng.  L.  &E.  302 318 

Bank  of  England  and  Partridge,  58  Eng. 

C.  L.  396,  425 375,  378,  381 

Bank  of  Georgia  and  United  States  Bank, 

10  Wheat.  333 373 

Bank  of  U.  S.  v,  Jackson's  adm'x,  221. . .  398 
Bank   of   United    States    and  Mills,    11 

Wheat.  431 373 

Bank  of  United  States  and  Vorhees,  10 

Pet.  449 560,  611 

Bank  of  Washington  ».  Triplett,  1  Pet. 

25 , 373,  375 

Barbour  and  HoUingsworth,  4  Pet.  466. . .  611 

Barhite  and  Staley,  2  Caines  221 496 

Barker  v.  Barker's  admV,  2  Gratt.  344 8 

Barker  and  Eaton,  2  Coly  124 319 

Barker  &  al.  and  Floyd,  1  Paige  480 788 

Barker  v.   Greenwood,  2  Young  &  Col. 

414 376,381 

Barlow  v,  Salter,  17  Ves.  479..  160, 219,  268,  317 
Barnardiston  and  Carter,  1  P.  Wms.  510, 

3  Bro.  P.  C.  64 237,  249 

Barnes  &  als.  and  Skey ,  3  Meriv.  335 473 

Baron  and  Wood,  1  East.  258 152,  217 

Barrett  v,  Beckf ord,  1  Ves.  sr.  521 <202 

Barrett  v.  State,  1  Wise.  181 535 

Barrow  and  Crompe,  4  Ves.  681 

284,285,286,308 

Barter  and  Seale,  2  Bos.  &  Pul.  485 

143, 144,  146,  209,  237,  239 

Barton  v,  Cooke,  5  Ves.  461 779 

Barton  and  Florentine,  2  Wall.  328 611 

Bassett  and  Fisher,  9  Leigh  119 559,  566 

Bass  V,  Scott,  2  Leigh  356 733 

Bates  V.  Holman,  3  Hen.  &  Mun.  502 778 

Baury  and  Wright,  7  Cush.  105 205 

Bean  v,  Halley,  8  T.  R.  5 256 

Beard  v,  Westcott,  5  Taunt.  500 

286,  293,  294,  295.  2%,  301,  302,  303,  307,  308 

Beasley  and  Williams,  1  Winst.  102 205 

Beasley  and  Boggs,  1  Bro.  Ch.  188. .  175,  317 

Beauclerk  v.  Dormer,  2  Atk.  314 316 

Beckf  ord  and  Barrett,  1  Ves.  sr.  521 202 

Beckham  &  als.  and  Gibson,  16  Gratt.  321.    22 

Beck  and  Taylor,  3  Rand.  316 9,  13 

Beebee  v,  Obrien,  10  Wise.  481 516 

Beevans  v.  Rees,  5  Mees.  &  Welsh.  306. .  345 

Beirne  and  McClung,  10  Leigh  394 389 

Bella  Guidita,  1  C.  Rob.  207 408,  413 

Bells  V,  Gillespie,  5  Rand.  273 

157,  158,  159,  160, 176,  220 

Bengough  v,  Edridge,  2  Cond.  Eng.  Ch. 

112,  4  Barn.  &  Aid.  801 291,  292,  293 

Bennett  v.  Hunter,  18  Gratt..  100 61 


10  GRATT. 


Casbs  Citbd. 


Bensley  and  Bigg,  1  Bro.  Ch.  188 317 

Bernard  and  Hipkins,  6  Call  101 265 

Beverley  v,  Brooke,  2  Leigh  425 389 

Bibb  and  Edwards,  43  Alab.  673 273 

Bickerstaffe  and  Goring,  2  Freem.  166 321 

Bifield'8  Case,  cited  King  v.  Melling,  1 

Vent.  225 220,  221 

Bigg  V,  Bensley,  1  Bro.  Ch.  188 317 

Billups  and  Bramble,  4  Leigh  90 

161. 167, 171,  220 

Birchard  v.  Booth,  4  Wise.  67  54 

Birthright  dem.  Hall  v.  Hall,  3  Munf. 

536 205 

Bishop  of  Bath  &  Wells  and  Proctor,  2 

H.  Bl.  358. .  181, 183,  186, 197,  267, 280,  281 

Bishop  and  Haxtum,  3  Wend.  13 746 

Bishop  of  Sodar  v.  Earl  of  Derby,  2  Ves. 

sr.  338 493 

Biss   V.   Smith,  40  Eng.  L.  &  E.  541,  2 

Hurlst.  &  Nor.  105 318 

Blackley  v,  Sheldon,  7  John.  32 823 

Black  V.  ISiz.^,  1  Dev.  &  Bat.  334 321 

Black  well  v.  Child,  Amb.  260 796 

Blake  and  Phillups,  1  Mete.  156 373 

Blanchard  v.  Brooks,  12  Pick.  47 205 

Bland  v,  Williams,  3  Myl.  &  Keene411. .  283 
Blessig  and  Clementson,  11  Exch.  135,  32 

Eng.  L.  &  E.  544 400,  420 

Blodget  V,  Morris,  14  New  York  482 10 

Blodget  and  Wilson,  4  McLean,  363 601 

Blunt  and  Butts,  1  Rand.  255 7 

Board  of  Domestic  Missions  and  Powell, 

49  Penn.  46 205 

Boggs  V.  Beasley,  1  Bro.  Ch.  188 175,  317 

Booth  and  Birchard,  4  Wise.  67 54 

Boothby  r.  Vernon,  9  Mod.  147 237,  253 

Bowdoin  and  Parkman,  1  Sumn.  359 240 

Bowyer  &  ux.  and  Hill,  18  Gratt.  364 8 

Boys  V,  Williams,  2  Rus.  &  Myl.  689 792 

Bradford  v,  Buffar,  2  Alab.  221 194 

Bradley  and  Porter,  3  T.  R.  143 175,  315 

Bradshaw  a^^  Ashburnham,  2  Atk.  36,.  779 
Bramble  v,  Billups,  4  Leigh  90 

161,  167,  171,  220 

Brawford's  ex*ors  and  Keyton's  adm*r,  5 

Leigh  39 730 

Bray  and  Dunn,  1  Call  338 314,  318 

Brent  v,  Washington's  adm*r,  18  Gratt. 

522 472,  473 

Broadhurst   v.  Morris,  2  Bam.  &  Ad.  1 

238,  240 

Broadus  v.  Turner,  5  Rand.  308 160,  220 

Bromiield's  estate,  8  Wall.  468 320 

Brooke  and  Beverley,  2  Leigh  425 328 

Brooks  and  Blanchard,  12  Pick.  47 205 

Brooks  and  Moore,  12  Gratt.  135 

156,  171,  174, 175, 176,  204,  245,  319 

Brownell  v.  DeWolf,  3  Mason  486 788 

Brown  v.  Evans,  34  Barb.  594 267 

Brown  and  Geiger,  2  Strobh.  Eq.  359n. . .  321 
Brown's  adm'r  v,  Johnson,  13  Gratt.  644.    10 

Brown  v,  Kelsey,  2  Cush.  243 321 

Brown  and  Powell,  1  Bail.  100 319 

Brown  v,  Wallace,  4  Gill  &  John.  479 737 

Buckley  and  Stafford,  2  Ves.  sr.  180 317 

Budling  and  Rathbone,   1  Amer.   Lead. 

Cas.  606 356 

Buffar  and  Bradford,  2  Atk.  221 194 

Bull's  Case,  14  Gratt.  613 663,  667 

Bull  V,  Pritchard,  1  Russ.  213 283 

Burchall  and  King,  Amb.  379,  1   Eden 

424 219 


Burford  v,  Lee,  2  Freem.  210 322 

Burgh  and  Pond,  10  Paige  155 273 

Burley  r.  Evelyn,  16  Sim.  294 300 

Burrill  and  Nightingale,  15  Pick.  104. .. .  240 

Burrow  and  Hill,  3  Call  342 220,  318 

Butler  and  Baker's  Case,  3  Rep.  256.. . .     211 

Butler  V.  Butler,  3  Barb.  Ch.  315 273 

Butler  V.  Gerard,  20  Beav.  341 319 

Butler  V.  The  Commonwealth  of  Pa.,  10 

How.  402 681 

Butterfield  v,  Butterfield,  1  Ves.  134..  282,  319 

Butts  V,  Blunt,  1  Rand,  255 7 

Butt  V.  Thomas,  32  Eng.  L.  &  E.  575,  2 

Hurlst.  &  Gor.  235,  36  Eng.  L.  &  E.  571  230 
By  ram  Man.  Co.  and  McCall,  6  Conn.  427.  692 
Cadell  V,  Palmer,  1  CI.  &  Fin.  394, 7  Bligh 

N.  S.  202, 10  Bingh.  140 

292,  293,  294,  301,  302,  303 

Callava  v.  Pope,  3  Leigh  103... .  156, 176,  220 
Callis  V,  Kemp,  11  Gratt.  78 

171,  176,  220,  318 

Calvin's  Case,  7  Rep.  2  a  b,  28  b 211 

Cambridge  and  Rous,  8  Ves.  12 296,  298 

Cammett  v.  Eagle  Fire  Ins.  Co.,  2  Eden 

127 232 

Campbell  and  Candy,  2  CI.  &  Fin.  421,  8 

Bligh  N.  S.  469 269 

Campbell  v,  French,  3  Ves.  321 779 

Campbell  v,  Harding,  2  Rus.  &  Myl.  406.  269 
Campbell  and  Threlkelds,  2  Gratt.  198. . .  331 
Candler  v.  Smith,  7  T.  R.  531. .  151,  164,  165 
Candy  v,  Campbell,  2  CI.  &  Fin.  421,  8 

Bligh  N.S.  469 269 

Cannon  and  White,  6  Wall.  443 411 

Capel's  Case,  1  Rep.  57  b 211 

Capries  and  Killand,  2  Dall.  368 492 

Capron  v.  Van  Noorden,  2  Cranch  126. ..  492 

Camagy  and  Woodcock,  2  Munf.  234 239 

Carr  v.  Field,  5  Bingh.  13, 15  Eng.  C.  L. 

348 373 

Carrick  aif^  Mandeville,  3  Ridgw.  352...  205 

Carrington  and  Nelson,  4  Munf.  332 730 

Carter  and  Barnardiston,  1  P.  Wms.  510, 

3  Bro.  P.  C.  64 237,  249 

Carter  v.  Tyler,  1  Call  165 

160,  174,  203,  220,  263 

Case  of  Sutton's  Hospital,  10  Rep.  22  a. .  211 
Catlett  &  ux.  V,  Marshall  &  als.,  10  Leigh 

79 472 

Ca wood's  Case,  2  Va.  Cas.  527 647 

Cazenove    and    Portner    &    Recker,  18 

Gratt.  100 61 

Center  and  State,  35  Verm.  378 660 

Chadwick  and  Bamford,  14  Com.  Bench 

78,  28  Eng.  L.  &  E.  302 319 

Challis  andVoe,  1  Ell.  &  Ell.  1091,  7  H. 

L.  Cas.  531, 18  Ad.  &  El.  N.  S.  224. ...  300 

Champion  and  Spencer,  9  Conn.  436 692 

Chandler  and  Marine  Bank  of  Chicago, 

27  lUin.  525 376,  381 

Chandless  v.  Price,  3  Ves.  99 317 

Chapman  and  Forth,  1  P.  Wms.  664 

.  154,  220,  314,  315,  316,  317,  318,  321 

Chapman  and  Powell,  19  Eng.  C.  L.  499.  375 
Chapman  and  Smith,  1  Hen.  &  Mun.  240. 

156,  157,  158,  193,  259,  263,  310 

Charlton's   adm'r  and  Unis  A  als*,   12 

Gratt.  484 7 

Chase  v.  Lovering,  7  Fost.  295 13 

Chatham  and  TothUl,  7  Bro.  P.  C.  453. . 

181,  280,282,  319 

Cheslyn  and  Cresswell,  2  Eden  123..  .773,  788 


8 


Cases  Citbd. 


10  QRATT. 


Chew's  Appeal,  7  Penn.  23 205 

ChUd  aud  Blackwell,  Amb.  260 795 

Cholmondelly  v,  Clinton,  2  Jac.  &  Walk. 

% 243 

Cborler  v.  People,  2  Comst.  193 660 

Chndleigh's  Case,  1  Rep.  117  b 211 

Churchill  v.  Churchill,  2  Mete.  Ken.  466..  274 
Church  Wardens  of  St.  Saviour's  Case, 

10  Rep.  67  b 273 

Church  V.  Wyatt,  Moor  637 202 

Circassian,  2  Wall.  135 405 

Qapp  V,  Foi^leman,  1   Dev.  Si  Bat.  Eq. 

466 314,  318 

Clare  and  Atkyns,  1  Vent.  399 211,  21S 

Clarke  and  Taylor,  2  Eden  203 314 

Clark  V,  Phillips,  21  Kng.  L.  &  E.  129. . .  788 

Clarkson  v.  Reed,  15  Gratt.  288 731 

Clark  zr.  Ward,  12 Gratt.  440..549,  550,551,  552 

Clemenston  v,  Blessig,  11  Exch.  135 400 

Clinton  and  Cholmondelly,  2  Jac.  &  Walk. 
96 243 

Clinton  and  Jenkins,  6  Jur.  N.  S.  1045. .  232 

Cochran  v.  State,  7  Humph.  544 495 

Cock  V.  Cooper,  1  East  229 

150, 153, 154,164,165,172,  220 

Cocke  V,  Harrison,  3  Rand.  494 375 

Coffin  V.  State,  7  Port.  Ind.  157 681 

Cohen  and  WolflF,  8  Rich.  144 56 

Cohoon  and  Wright,  12  Leigh  376 231,  241 

Cole's  adm'r  v.  McRae,  6  Rand.  644 617 

Cole  V.  Pennell  &  al.,  2  Rand.  174 9 

Cole  V.  Sewell,  2  Conn.  &  L.  344,  4  Dr. 

&War.  1 311,  312 

Collard  v.  Sampson,  21  Eng.  L  &  E.  352..  729 
CoUett  and  Lloyd,  4  Bro.  Ch.  469. . . .  589,  591 
CoUiagwood  v.  Pace,  1  Sid.  193,  1  Vent. 

413 211,  225 

Collins  V,  Lowry  &  Co.,  2  Wash.  75 8 

Collins  aud  White,  Corny.  289 256,  310 

Commercial  Bank  of  Pa.  v.  Union  Bank 

of  New  York,  3  Kern.  203 381 

Commissioners  of  Woods  dt  Forests  and 

Monck  Sl  als.— not  reported 238 

Commonwealth  and  Asblock,  7  B.  Mon. 

44 506 

Commonwealth  and  Butler,  10  How.  402.  681 
Commonwealth    and  Fox's    adm'rs.    16 

Gratt.  1   603 

Commonwealth   v,  Gibson,    2  Va.  Cas. 

70 823 

Commonwealth   and  Hamlett,   3  Gratt. 

82 499 

Commonwealth  and  Marty n,  1  Mass.  347.  462 
Commonwealth  v,  Roby,  12  Pick.  406.  .  496 
Commonwealth  v.  Tilton,  8  Mete.  232. . .     53 

Comstock  and  Crawford,  3  Wall.  304 611 

Conrad  V.  Harrison,  3  Leigh  532 389 

CoDsidine  and  Doe,  6  Wall.  458 472 

Cook  &  al.  and  Saber,  11  Leigh  606 9 

Cook  V.  Cook,  2  Vem.  545 145 

Cooke  and  Barton,  5  Ves.  461 779 

Cooke  &,  al.  and  I>oe,  7  East  269,  3  Smith 

236 323,  473 

Cook  and  Ellis,  6  Hill  466 566 

Cook,  Sheriff,  v.  Hayes,  9  Gratt.  142.. .  22,  24 
Cooper  and  Cock,  1  East  229 

." 150,153,154,164,165,172,  220 

Cooper  and  Webster,  14  How.  488 205 

Copenhaven  v,  Shuler,  2  Paige  123 272 

CordIe*s  adm'r  v.  Cordless  ex'or,  6  Munf . 

455 156 


Corporation  of  Durham  and  Queen,  10 

Mod.  146 692 

Coulter  and  Negus,  1  Dick.  326 305 

Courtier  v.  Oram,  21  Beav.  91 319 

Courtney  an^Kimpland,  2  Freem.  250 321 

Coventry  and  Hay,  3  T.  R.  33 215,  246 

Cox  r.  McMullin,  14  Gratt.  82 582 

Cox  and  Sheldon,  Amb.  624 376 

Cox  Si  al.  V,  Thomas'  adm*x,  9  Gratt.  323 

20,  21 

Crabtree  v,  Hagenbaugh,  23  Illi.  349. . . .  539 
Craddock  and  Foxwell,  1  Pat.  St  Heath 

250 251 

Craigen  and  See,  8  Leigh  449 

157,  158,  166. 168,  206, 220,  231 

Crawford  and  Comstock,  3  Wall.  304 611 

Crepp  V,  Durden,  1  Smith's  Lead.  Cas. 

378 22 

Cresswell  v.  Cheslyn,  2  Eden  123  . .  773,  88 
Cresswell  v,  Emberson,  6  Ired.  Eq.  151 . .  326 
Crompe  v,  Barrow,  4  Ves.  681 

284,  285,  286,  308 

Cromwell's  Case,  2  Rep.  72  b 211 

Crofts  V,   Middleton,  35  Eng.  L.   Sl  E. 

466 258 

Crooke  v.  De  Vandes,  9  Ves.  197 

219,  314,  316,  317 

Crump's  ex'ors  and  Dudley,  3  Call  507. ..  321 
Crump  aff(/Omohundro,  18  Gratt.  703..  337,  442 
Crump  V.  United  States  Mining  Co.,  7 

Gratt.  352 376 

Cudworth  v,  Thompson,  3  Dessau.  256. .  314 
Culbertson  and  Vennerson,  10  Smeedes 

&  Marsh.  150 321 

Cummings  and  Gerrish,  4  Cush.  391 12 

Curd  and  Venable,  2  Head  582 640 

Curteis  and  Pincke,  4  Bro.  Ch.  329 587 

Curtis  V.  Lonstreth,  44  Penn.  297 216,  246 

Curtis  and  Sheldon,  6  Call  241 541 

Dabbs  V,  Nugent,  11  Jur.  N.  S.  943 70 

Dade  and  Smock,  5  Ratfd.  639 375 

Daintry  v,  Daintry,  6  T.  R.  314 317 

Dandridge'a  Case,  2  Va.  Cas.  408 494 

Dangerfield  and  Slater,  15  Mees.  Sl  Welsh. 

263 205 

Daniel  r.  Leitch,  13  Gratt.  195..  731,  732,  737 

Dansey  v.  Griffiths,  4  Mau.  Si  Sel.  61 220 

Darley  v.  Martin,  13  Com.  Bench  683,  24 

Eng.  L.  A  E.  275 314 

Damly  v,  Griffith,  4  Mau.  St.  Sel.  61 318 

Da  vies  and  Doe,  4  Barn.  Si  Ad.  431, 1  Nev. 

&  Man.  654 241 

Da  vies  and  Jones,  Barn.  Sl  Ad.  43 176 

Davies  and  Richards,  13  Com.  Bench  N. 

S.  68 861 

Davies  v,  Stevens,  Doug.  320. 

147, 177, 192,  239 

Davis  ex  parte,  2  Sim.  N.  S.  121,  9  Eng. 

L.  &E.  91 240 

Davis  V.  Cain,  1  Ired.  E^q.  45 791 

Davis  and  Faulkner,  18  Gratt.  651 731 

Davis  and  Flinn,  18  Alab.  132 314 

Davis  and  Gray,  27  Conn.  447 18 

Davis  and  Harris,  28  Eng.  Ch.  416. .  .772,  788 
Davis  an^  Jiggetts,  1  Leigh  368.  .220,  232,  310 

Davis  Si  al.  and  Rohr,  9  Leigh  30 9 

Davis  V,  Teays  Sl  als.,  3  Gratt.  283 731 

Davis  fl«rfWood,  18  How.  467 605 

Deanez/.  Hansford,  9 Leigh  253..  156,  176,  318 

Deane  v.  Test,  9  Ves.  152 791 

Dearing's  adm'r  v.  Rucker,  18  Gratt.  486 

337,338,341,  351 


19  GRATT. 


Casbs  Citbd. 


Dennett  v,  Dennett,  40  New  Hamp.  493, 

43  Id.  499 218 

Den  V,  Page,  3  Doug.  294, 1  Bos.  &  Pul. 

261  n 215,  246 

Den  V,  Parker,  12  Ired.  123  . .       205 

Den  V,  Shenton,  Cowp.  410 316,  317 

Den  V.  Turner,  9  Wheat.  541 492 

Depau  V,  Fowler.  26  Barb.  224 301 

Dering  and  Monypenny,  IS  Eng.  L.  &  B. 

551,  22  Law  Jour.  N.  S.  313, 16  Mees.  & 

Welsb.  418,  7  Hare  565,  2De  Gex  &c.  145 

198, 219,  302,  303,  305.  307 

De    Vandes    and    Crooke,    9    Ves.    397 

219,  314,  316,  317 

Devaughn  v,  Devaughn,  19  Gratt.  556 611 

De  Wolf  and  Brownell,  3  Mason  486 788 

Dickey  and  Reeves,  10  Gratt.  138 731 

Didlake  v.  Hooper,  Gilm.  194 156, 176 

Dilliard  v.  Tomlinson,  1  Munf.  203 318 

Dingwell  v.  Askew,  1  Cox  Eiq.  427 795 

Diven  v.  Phelps,  34  Barb.  224 746,  747 

Dobson's  Case,  Law  Rep.  1  P.  &  D.  88. .  782 

Dodge  and  Wheatland,  10  Mete.  502 240 

Dodson  V.  Grew,  Willes  323 151 

Doe  V.  Applin,  4  T.  R.  82 164,  219,  256 

Doe  dem.  Bean  v.  Halley,  8  T.  R.  5 256 

Doe  dem.  Candler  v.  Smith,  7  T.  R.  531 

151.  164,  165,  219 

Doe  V.  Challis,  1  Ell.  &  EU.  1091,  7  H.  L. 

Cas.  531,  18  Ad.  &  El.  N.  S.  224 300 

Doe  dem.  Cock  v.  Cooper,  1  East  229.  . . 

150,  153.  154.  164,  165,  172,  220 

Doe  V.  Considine,  6  Wall.  458 472 

Doe  V,  Cooke  &  al.,  7  East  269 473 

Doe  V,  Davies.  4  Barn.  &  Ad.  431, 1  Nev. 

A  Man.  654 241 

Doe  dem.  Evans  v,  Evans,  2  Per.  &  Dav. 

378 779 

Doe  V,  Ewart,  7  Ad.  &  El.  636,  3  New  Rep. 

197 318 

Doe  V,  Eyre,  3  Man.  Gran.  &  Scott  557,  5 

Id.  713 319 

Doe  V,  Goldsmith,  7  Taunt.  209 

162,  164, 172,  219 

Doe  V.  Halley,  8  T.  R.  5 232 

Doe  V,  Holme,  2  Wm.  Bl.  778 250,  251 

Doe  V,  Jackman,  5  Ind.  288 205 

Doe  V,  Johnson,  8  Welsb.,  Hurl  &  Gor.  81, 

16  Eng.  L.  &  E.  550 301 

Doe  V,  Rawding,  2  Barn.  &  Aid.  241 473 

Doe  V,  Reason,  3  Wils.  246  250 

Doe  V,  Sheffield.  13  East  526 781 

Doe  V,  Toficld.  11  East  246 239 

Doe  V.  Vaughan.  5  Barn.  &  Aid.  464,   1 

Dow.  &  Ryl.  52 215,  246 

Dormer  and  Beauclerk,  2  Atk.  314 316 

Dougherty  v,  Dougherty,  4  Mete.  Ken.  25.  781 

Doughty  V.  Stillwell,  1  Bradf.  300 798 

Drew  and  Walter.  Comy.  372 175,  220 

Drury*s  Case,  8  Coke  139 21 

Dry  and  Bagnell,  1  P.  Wms.  700 781 

Dubois  V,  Ray.  35  New  York  165 273 

Dudley  v.  Crump's  ex'ors,  3  Call  507  ...  321 

Duffield  and  Lucas,  6  Gratt.  456 173 

Duke  of  Northumberland  and  Jervoise,  1 

Jac.  &  Walk.  540 588 

Duncan  and  Pry  or.  6  Gratt.  27 204,  246 

Dungannon  v.  Smith.  12  CI.  &  Fin.  546  .  321 

Dunn  V,  Bray.  1  Call  338 3141  318 

Dunn  V,  State,  2  Ark.  229  660 

Durden  and  Crepps,  1  Smith's  Lead.  Cas. 

378 22 


Durour  v,  Motteux,  1  Ves.  sr.  322 305 

Dyckman  and  Rathbone,  3  Paige  9. .... .  318 

Eagle  Fire  Ins.  Co.  v,  Cammett,  2  Edw. 

Ch.  127 232 

Earl  of  Derby  v,  Athol,  1  Ves.  sr.  202 493 

Earl  of  Derby  and  Bishop  of  Sodor,  2 

Ves.  sr.  218 493 

Earl  of  Suffolk  and  Lord  Bindon,  1  P. 

Wms.   96 781 

Early  &  wife  v.  Friend,  16  Gratt.  21.. .  38,  39 
Early  v.  Wilkinson  &  Hunt,  9  Gratt.  68. 

356,778 

East  V.  Cook,  2  Ves.  sr.  32 272 

East  Ind.  Co.  and  Nabob  of  Carnatic,  1 

Ves.  jr.  372 494 

East  V.  Twyford,  31  Eng.  L.  &  E.  72,  4 

H.  L.  Cas.  517 241 

Eastwood  V,  People,  3  Parker  25 497 

Eaton  r.  Barker,  2  Coll.  124 319 

EMge  and  Scattergood,  11  Mod.  298 250 

Edridge  and  Bengough,   2  Cond.    Eng. 

Ch.  112 281,  283 

Edwards  v.  Bibb,  43  Alab.  673 273 

Edwards  and  Goodman,  2  Myl.  &  Keen 

59 239 

Egerton  v,  Massey,  3  Com.  Bench  N.  S. 

338 252 

Eldridge  v,  Fisher,  1  Hen.  &  Mun.  559. ..  220 
Elkin  and  Pinbury,  1  P.  Wms.  564 . .  155.  172 
Elliott  and  King,  5  Smeedes  &  Marsh.  428.  754 

Ellis  and  Cook,  6  Hill  466 56 

Ellis  V,  Paige.  1  Pick.  43 515 

Emberson  and  Cresswell,  6  Ired.  Eq.  151.  326 
Essex  County  Bank  and  Smitbi  22  Barb. 

667 373 

Evans  and  Brown,  34  Barb.  594 267 

Evans  and  Doe  dem.  Evans,  2  Per.  & 

Dav.  378 779 

Evans  r.  Greenhow,  15  Gratt.  153 

377,  381,747,748 

Evelyn  and  Burley.  16  Sim.  294 300 

Everest  v.  Gall,  1  Ves.  jr.  286 317 

Ewart  and  Doe,  7  Ad.  &  Ell.  636,  3  New 

Rep.  197 318 

Swing's  Case,  5  Gratt.  701 505 

Eyre  and  Doe,  3  Man.,  Gran.  &  Scott  557, 

5  Id.  713 319 

Eyre  and  Kendall,  1  Rand.  288 220 

Fagent  and  Rex,  7  Car.  &  Payne  238.  39 

Eng.  C.  L.  701 660 

Falkland  and  Ayres,  1  Ld.   Ray.  235,  1 

Salk.  231 321 

Fant  V,  Miller  &  Mayhew,  17  Gratt.  47 

6,  466 

Faulkner  v.  Davis,  18  Gratt.  651 731 

Field  V,  Carr,  5  Bingh.  13,  15  Eng.  C.  L. 

348 373 

Fisher  v.  Bassett,  9  Leigh  119 559,  566 

Fisher  and  Eldridge,  1  Hen.  &  Mun.  559.  220 
Fisher  &  others  and  Rossett,  11  Gratt. 

492 617 

Fisher  and  Tarlton,  Doug.  671 21 

Fisher  and  United  States,  2  Cranch  358.  516 

Fisher  and  Sloper,  2  Ves.  &  Bea.  145 588 

Fish  &c.  V,  Smith,  12  Indi.  563 539 

Flamer  and  Paddison*s  lessee,  1  Har.  & 

McHen.  336 203 

Flemings  v.  Willis,  2  Call  5 '. . . .  778 

Fletcher's  Case,  1  Eiqu.  Abr.  193 313 

Flinn  r.  Davis,  18  Alab.  132 314 

Florentine  v.  Barton,  2  Wall.  210 611 

Floyd  r.  Baker  &  al.,  1  Paige  480 788 


10 


Casbs  Citbd. 


19  OR  ATT. 


Foprleman  and  Clapp,  1  Dev.  &  Bat.  Eq. 

466 314,318 

Foley  V.  Irwin,  2  Ball  &  Beat.  435. ..  314,  319 

Folliott  V.  O^rden,  1  H.  Bl.  123 778 

Footc  and  Pratt,  5  Scld.  463 381 

Ford  r.  Ford,  3  Fost.  312 797 

Ford  and  Fordyce,  4  Bro.  Ch.  494 589 

Fordycc  v.  Ford,  4  Bro.  Ch.  494 589 

Foreman  and  Harrison,  5  Ves.  207 473 

Forth  V.  Chapman,  1  P.  Wm.  664 

154,  220,  314,  315,  317,  318,  319,  321 

Foster  v.  Jackson,  Hob.  53 277 

Foster  v,  Romney,  11  Cast  594 215,  246 

Foster  v.   Woodward,  Baldwin  &  Co.,  18 

Gratt.  200 337 

Fowler  and  Keily,  6  Bro.  P.  C  309  . .    . . 

315,316,  317 

Fowler  v,  Depau,  26  Barb.  224. .  .* 301 

Fox  V.  The  Commonwealth,  16  Gratt.  1..  603 
Foxwell  V.  Craddock,  1  Pat.  &  Heath  250.  257 

Frampton  and  Turner,  2  Call  336 274 

Frances  and  Viner,  2  Cox  189 781 

Franklin  and  Wilt,  1  Binn.  502 552 

Frazier  r.  Frazier's  ex'or  &  al.,  2  Leig'h 

642 777 

Frazier  and  GriflBth,  8  Cranch  23 514 

French  and  Campbell,  3  Ves.  321 779 

French  &  als.  and  La  Fayette  Ins.  Co., 

18  How.  404 604 

Friend  Ac  v.  Early  &  wife,  16  Gratt.  21.  38,  39 
Fry  and  Williams,  T.  Ray.  237,  1  Mad. 

86 277 

Fulton  Bank  v.  Stafford,  2  Wend.  483. . ..     13 

Fuqna  and  Mackey,  3  Call  19 778 

Gadsden  and  Stevens,  20  Beav.  541 339 

Gall  and  Everest,  1  Ves.  jr.  286 317 

Gammon  f .  Stone,  1  Ves.  sr.  339 352 

Gardiner  and  Bainbridge,  O.  Bridg.  402.  211 

Gardiner  and  Mathews,  17  Beav.  257 202 

Gardiner  Sl  als.  and  Robinson  &  als.,  18 

Gratt.  509 745,  746 

Gardner  &  als.  v,  Printup,  2  Barb.  S.  C. 

83 796 

Gamer's  Case,  18  Gratt.  989     481 

Gamett  v,  Macon,  2  Brock.  185 587,  591 

Gamett  and  Roy,  2  Wash.  9 158,  220 

Garth  v.  Baldwin,  2  Ves.  sr.  65  242 

Gaskell  v.  Holmes,  25  Eng.  Ch.  438 781 

Gaunt  and  Target,  1  P.  Wms.  432.. .  155,  175 

Geiger  v.  Brown,  2  Strobh.  Eq.  359  n 321 

Gerard  v,  Butler,  20  Beav.  541 319 

Gcmet  V.  Lynn,  31  Penn.  94 205 

Gerrard  v,  Gerrard,  1  Ld.  Ray.  72 558 

Gerrisb  v.  Cummings,  4  Cush.  391 12 

Gianini  and  Waldron,  6  Hill  601 319 

Gibson  v,  Beckham  &.  als.,  16  Gratt.  321    22 
Gibson   and  Commonwealth,  2  Va.  Cas. 

70 823 

Gibson's  heirs  v,  Jones,  5  Leigh  370. . . .  617 

Gibson  v.  Stevens,  8  How.  384 552 

Giles  and  Sykes,  5  Mees.  &  Welsh.  645. ..  376 
Gillespie  and  Bells,  5  Rand.  273 

157,158,159,160,  172,177,  220 

Ginger  v.  White,  Willes  348 205 

Glover  v.  Harris,  4  Rich.  Eq.  25 321 

Goidfrass  and  Rawlins,  5  Ves.  440 317 

Golding  and  Parker,  13  Sim.  418 473 

Goldsmith  a»</ Doe,  7  Taunt.  209.  162, 164,  172 
Good  V.  Good,  7  Ell.  &  Bl.  295,  40  Eng.  L. 

&E.  212 202 

Goodman  v.  Edwards,  2  Myl.  &  Keen  59.  239 

Goodrich  V,  Harding,  3  Rand.  280 220 

Goodtitle  V.  Pegden,  2  T.  R.  720. . . .  314,  317 


Goodtitle  v.  Woodhull,  Willes  592. ..  253,  256 
Goodwin  v,  Goodwin,  3  Atk.  370,  1  Ves. 

sr.  226 215,216,  246 

Goodwyn  v.  State,  4  Smeedes  &  Marsh. 

520 647,  648 

Goring  v,  Bickerstaffe,  2  Freem.  166 321 

Goring  v,  Howard,  16  Sim.  395  .  197,  198,  300 
Gould  and  Knight,  2  Myl.  &.  Keen  291 .. .  781 

Graves  and  Henry,  16  Gratt.  244 123,  124 

Graves  and  Timberlake,  6  Munf.  174 

156,  172,  176 

Gray  v.  Davis,  27  Conn.  447 18 

Green  &  ux.  v.  Hay  man.  Rook  &  als.,  2 

Ch.  Cas.  10 169,  272 

Greenhow  and  Evans,  15  Gratt.  153 

377,  381,  747,  748 

Green  v.   Jackson,  5  Russ.  35,  2  Rus.  & 

Myl.  238 305 

Green  v.  Ward,  1  Russ.  260 325 

Greenwood  and  Barker,  2  Young  &  Col. 

414  376 

Greenwood  and  Roth  well,  5  Man.  &  Gran. 

628,  6  Scott  N.  R.  670,  6  Beav.  492 205 

Greenwood   v.  Verdon,  24  Law  Jour.  N. 

S.  Ch.  65 265 

Gresham  v,  Gresham,  6  Munf.  187 156 

Grew  and  Dodson,  2  Willes  323 151 

Grew  and  Roe,  2  Wils.  322 219 

Griffith  V,  Frazier,  8  Cranch  23 514 

Griffiths  and  Dansey,  4  Mau.  &  Sel.  61 . . 

220.  318 

Griffith  V,  Thompson,  1  Leigh  321  

156,  176, 177,  182,  274 

Grignon  v»  Astor's  lessee,  2  How.  319... .  565 
Griswold  v.  Waddington,  16  John.  438... . 

419,  422 

Grote  and  Attorney  Gen*l,  3  Meriv.  316, 

2  Rus.  &  Myl.  699 792 

Grove  and  Mansell,  2  Young  &.  Col.  484..  314 

Grubbs  and  Sheets,  4  Mete.  Ken.  339 274 

Guild  V,  Lee,  3  Bost.  Law  Rep.  433 54 

Guthrie's  Appeal,  37  Penn.  9 205 

Gyles  V.  Hall,  2  P.  Wms.  378 352 

Hagenbaugh  a«</ Crabtree,  23Illin.  349..  539 

Halley  and  Doe,  2  T.  R.  5 232 

Halley  and  Doe  d.  Bean,  8  T.  R.  5 256 

Hall  and  Gyles,  2  P.  Wms.  378 352 

Hallr.  Hall,  3  Munf.  536 205 

Hall's  lessee  v.  Vandergrift,  3  Binn.  374.  203 
Hamilton  and  Stuart,  2  Hen.  &  Mun.  48.     23 

Hamilton  v.  West,  10  Ired.  E^q.  75 205 

Hamlett  v.  Commonwealth,  3  Gratt.  82. .  499 

Hampton's  Case,  3  Gratt.  590 809,  812 

Hanger  I/.  Abbott,  6  Wall.  536...  401,408,  430 

Hankey  fl!«^  Russell,  6  T.  R.  12 373 

Hansford  and  Deane,  9  Leigh  253 

150,  176,  318 

Hardaway'sadm*rfl«fl^Worsham,  5  Gratt. 

60 731 

Hardcastle  and  Robinson,  2  T.  R.  251 280 

Hardeman  and  Harris,  14  How.  334 610 

Harding  a«(/ Campbell,  2  Rus.  &  Myl.  390.  269 
Harding  and  Greenwood,  3  Rand.  280. .     220 

Hardin  and  Page,  8  B.  Monr.  648 695 

Hard  wick  and  Ring,  2  Beav.  352 319 

Hardy  and  State,  2  Mass.  303 492 

Hare  v.  State,  4  How.  Miss.  187 4% 

Harrington  v,  Harrington,  1  Ch.  Ap.  L. 

R.  564 321 

Harrington  v.  Smith,  2  Sid.  41 202 

Harris  v,  Davis,  28  Eng.  Ch.  416  ...  22,7  788 

Jones  V.  Da  vies,  4  Barn.  &  Ad.  43 176 

Jones  aff(/ Gibson's  heirs,  5  Leigh  370. . . .  617 


11 


I9QRATT.. 


Casbs  Cited. 


Harris  and  Glover,  4  Rich.  Eq.  25 321 

Harris  v,  Hardeman,  14  How.  334 610 

Harrison  and  Cocke,  3  Rand.  494 377 

Harrison  and  Conrad,  3  Leigh  532 389 

Harrison  v.  f'oreman,  5  Ves.  207 473 

Hartley  and  Mortimer,  6  Welsh.  Hurl.  & 

Gor.  59,  3  Eng.  L.  &  E.  536 202 

Hart  and  Stout,  2  Halst.  Law  414. . .  780,  799 
Harvey's  adm'r  v,  Steptoe's  adm'r  &  als., 

17Gratt.  289 376 

Harvey  v,  Stracey,  22  Law  Jour.  N.  S. 

Ch.  23, 1  Drury  73 319 

Harvey  v.  Tyler,  2  Wall.  328 

20,  22,  560,  563,  564,  567,  611 

Hawkesworth  v.    Showier  &  Boyce,  12 

Mees.  &  Welsh.  45 11 

Haztum  v,  Bishoo,  3  Wend.  13 746 

Hay  V,  Coventry,"  3  T.  R.  33 215,  246 

Hayes    and   Cook,  sheriff,  9  Gratt.   142 

22,  26 

Hayes  and  Prescott,  42  New  Hamp.  56. .  680 
Hay  man,  Rook&  als.  an^f  Green  &  ux.,  2 

Ch.  Cas.  10 169,  272 

Hays  f .  Hays,  5  Rich.  31 205 

Hay  ward  and  Rex,  6  Car.  &  Payne  157. ..  667 
Hemmings  v.  Pugh,  9  Jur.  N.  S.  1124. .  68 
Henderson  and  Hoke,  4  Be  v.  Law  1.  ...  681 
Henderson  v.  Saunders,  Sands  Qu.  Law 

R.  April  '60 193, 199,  265 

Henkle  v.  Alstadt,  4  Gratt.  284 377,  398 

Henry  v.  Graves,  16  Gratt.  244 123,  124 

Hicks  and  Sherman's  adm'r,  14  Gratt.  96.  253 
Higginbotham  v,  Rucker,  2  Call  313. . . .  176 

Hiirs  Case,  2  Gratt.  594 663 

Hill's  Case,  5  Gratt.  682 809,  810 

Hill  &  als.  V,  Bowyer  &  ux.,  18  Gratt.  364.      8 

Hill  V,  Burrow,  3  Call  342 220,  318 

Hill  and  Lynch,  6  Munf.  114 189,  389 

Hill  V,  Pride,  4  Call  107 492 

Hills  and  Trustees  of  Vernon  Society,  6 

Cow.  23 692 

Hines  v.  State,  8  Humph.  597 495 

Hipkins  and  Bernard,  6  Call  163 265 

Hitchcock  and  State,  1  Kans.  178 691 

Hite  and  JoUiffe.  1  Call  301 730 

Hite  V.  Long,  6Rand.  457 71 

Hobert  v.  State,  3  Minnes.  262 497 

Hobson  I/.  Thelusson,  Law  Rep.  Q.  B. 

645 376 

Hodges  V.  Middleton,  Doug.  431  

144,  148,  192,  237,  238 

Hodsou  V,  Ball,  14  Sim.  558 267 

Hoes  V,  Van  Hoeson,  1  Barb.  Ch.  379,  3 

Den.  610,  1  Comst.  120 321 

Hoke  V,  Henderson,  4  Dev.  Law  1 681 

Holford  and  Palmer,  4  Russ.  403 280,  308 

Holford  V.  Wright,  Cowp.  34 220 

Hollingsworth  v.  Barbour,  4  Pet.  466 610 

HoUoway  a«</ Wilkinson,  7  Leigh  377...  375 
Holman  and  Bates,  3  Hen.  &  Mun.  502. .  778 
Holme  and  Doe,  3  Wils.  240,  2  W.  Bl.  778 

250,  251 

Holmes  and  Gaskell,  25  Eng.  Ch.  438 781 

Holmes  and  Plunkett,  1  Keb.  29. . .  .  119,  236 

Home  and  Sinclair,  6  Ves.  607 780 

Hon.  Robt.   Johnson  and  King,  6  East 

583 493 

Hooker's  Case,  13  Gratt.  763 659 

Hooker  v.  Hooker,  3  Barn.  B.  R.  201 237 

Hoop,  1  C.  Rob.  196 408,  418 

Hooper  and  Didlake,  Gilm.  194 156 

Hooper  and  Nichols,  1  P.  Wms.  198 155 

Hopkins  v.  Page,  2  Brock.  20 417 


Horton's  Case,  3  Bulst.  193, 1  Rolle398. ..  274 

Horton  &  als.  v.  Townes,  6  Leigh  47 511 

Houlditch  and  Fulk,  1  Ves.  &  Bea.  248. . .  779 

Howsum  V.  Rogers,  4  Wright  190 754 

Howarda«£/Goring,  16Sim.395..  197,198,  300 

Howell's  Case,  5  Gratt.  664 912 

Hubbell  V.  Woolf ,  15  Indi.  204 10 

Hudson  and  Massey,  2  Meriv.  133 268 

Hudson  and  Ridge,  1  Bunb.  12 322 

Hughes  V,  Sayer,  1  P.  Wms.  534 155 

Hughes  V,  Voyles,  23  Eng.  L.  &  E.  271. .  124 

Humphrey  v.  State,  Minor  64  492 

Humphreys  v,  Taylor,  Amb.  136  .. .  772,  788 

Hunter  and  Bennett,  18  Gratt.  100 61 

Hurd's  Case,  5  Leigh  715 514 

Hutchinson  v.  Atkinson,  3  P.  Wms.  260 

274,  314 

Hutchinson,  sheriff,  v.  Priddy,  12  Gratt. 

85 21 

Ibbertson  v,  Ibbertson,  10  Sim.  495, 5  Myl. 

&Cr.  26 325 

Inhab.  of  Berkshire  and  Merrill,  11  Pick. 

269 13 

Inhab.  of  Durton  and  Regin,  14  Eng.  L. 

&  E.  124 506 

Innes  v.  Johnson,  4  Ves.  568 792 

In  re  Moresby,  1  Hagg.  378 779 

In  re  Winn,  Jurist  1861,  part  1st,  764 781 

Insurance  Company  a»£f  Manson,  6  Wall. 

1 409 

Irwin  and  Foley,  2  Ball  &  Beat.  435. .  314,  319 
Jackson's  adm'x  and  Bank  of  U.  S.,  9 

Leigh  221 358 

Jackson  and  Doe,  5  Indi.  288 205 

Jackson  and  Foster,  Hob.  53 277 

Jackson  and  Green,  5  Russ.  35,  2  Russ.  & 

Myl.  238 305 

Jackson  v.  Noble,  2  Keen  590 319 

Jackson  v.  Stout,  11  John.  337 319 

James'  ex'ors  v.  Masters,  3  Murph.  110. ..  326 
James  r.  Mc Williams,  6  Munf.  301 

156,  265,  279,  277 

James  and  Merest,  1  Bro.  &  Bing.  484. . . .  194 

Jee  V,  Audley,  1  Cox  326 268 

Jefferson  v,  Adams,  4  Harring.  321 56 

Jeffrey  and  Rae,  7  T.  R.  595 317 

Jeffries  and  Land,  5  Rand.  211 778,  781 

Jenkins  v.  Clinton,  6  Jurist  N.  S.  1045. . .  232 

Jenkins  and  Willis,  30  Georg.  167 274 

Jennings  v,  Newman,  3  Jar.  748 191 

Jervois  v,  Duke  of  Northumberland,   1 

Jac.  &  Walk.  540 588 

Jesson  V,  Wright,  2  Bligh  1,  5  Mau.  &  Sel. 

95 135,  143,  154,  171, 

. .  .172,  201,  202,  203,  205,  219,  233,  245,  246 

Jeter  v.  Taliaferro  &  al.,  4  Munf.  80 8 

Jiggetts  V.  Davis,  1  Leigh  368. .  220.  232,  310 
Jiggitts,  V,  Jiggitts,  40  Miss.  718. . . .  559,  569 
Johnson  and  Brown's  adm'r,  13  Gratt.  644.  10 
Johnson  and  Doe,  8  Welsh.,  Hurl.  &Gor. 

81,  16  Eng.  L.  &  E.  550 301 

Johnson  and  Innes,  4  Ves.  568 792 

Johnson's  adm'r  v,  Johnson's  heirs,  8  B. 

Mon.  470 326 

Johnson  and  Whitmell,  17  Mass.  452 373 

Johnson  &  al.  and  Mackenzie,  4  Madd.  373 

68,  69 

Johnston  and  Norris,  17  Gratt.  8 198,  271 

Jolliffe  V.  Hite,  1  Call  301 730 

Jones  and  Kampf,  2  Keen  756 319 

Jones  V.  Mackilwain,  1  Russ.  220 266 

Jones  aM(/ Mason,  2  Barb.  144 273 

Jones  V.  Morgan,  Fearne  597 220 

12 


Casbs  Cited. 


19  QRATT. 


Jones  V.  Robertson,  2  Munf .  187 778 

Jones  V,  Roe,  3  T.  R.  96 220 

Jones  V.  State,  2  Blackf .  475 495 

Jones  and  Tinsley,  13  Gratt.  284 

158,172,174,220,231,319 

Jones  V,  Ward,  5  Ired.  Eq.  400 205 

Jordan  v,  Adams,  6  Con.  Bench  N.  S.  748, 

9  Id.  483 204,  246 

Jot  V,  Aspinwall,  23  Kng.  L.  &  E.  453, 18 

Jurist  284 283 

Kampf  V.  Jones,  2  Keen  756 319 

Keily  v.  Fowler,  6  Bro.  P.  C.  309..  315, 316,  317 
Kekewick  v.  Manning,  12  Eng.  L.  &  E. 

120 124 

Kekewick  a»^/Peard,  11  Eng.  L.  &  E.  126, 

15  Beav.  166 264 

KeUy  an^Phillips,  29  Alab.  606 56 

Kelsej  and  Brown,  2  Cush.  243 321 

Kemp  and  Callis,  11  Gratt.  178 

171,176,220,  319 

Kemp  V,  Kennedy,  5  Cranch  172 492 

Kendall  v.  Eyre,  1  Rand.  288 220 

Kennedy  aiMT  Kemp,  5  Cranch  172 492 

Kettlewell  and  Meek,  1  Hare  464. . . .  123,  124 
Key  V.  Key,  19  Eng.  L.  &  E.  617,  4  De 

Gcx,  Man.  &  Gr.  73 218 

Keyton's  adm'r  v.  Brawford's  ex'ors,  5 

Leigh  39 730 

Kidd  ai»/Rooke,  5  Ves.  647 587 

Killand  v,  Capriess,  2  Dall.  368 492 

Kime  affi/Loddington,  3  Liv.  431, 1  Salk. 

224, 1  Ld.  Ray.  203. ..  237,  247,  249,  250.  251 
Kimpland  v,  Courtney,  2  Freem.  251. . . .  321 
King  V.  Bnrchall,  Amb.  379, 1  Eden  424. .  219 
King  V,  Elliott,  5  Smeed  &  Marsh.  428. .  754 
King  V,  Hon.  Rob't  Johnson,  6  East  583.  493 
King  V,  Melling,  1  Vent.  225 

145, 148,  212,  213,  219,  220,  221-5,  235-7,  242 
King  V.  Rossett,  2  Young  &  Jer.  33. . .  .  70 
King's  ez'ors  v,  Sheffey 's  adm'r,  8  Leigh 

614 780 

Kirby  and  Martin,  11  Gratt.  67 472 

Kirby  v.  Potter,  4  Ves.  748 791 

Knight's  Case,  5  Rep.  55  a 211 

Knight  V.  Gould,  2  Myl.  &  Keen  295 781 

Lacklan  v,  Reynolds,  9  Hare  796, 15  Eng. 

L.AE.  234 309 

La  Fayette  Ins.  Co.  v.  French  &  als.,  18 

How.  404 604 

Lamb  v.  Archer,  Carth.  266,  Comb.  208, 

Skin.  380,  1  Salk.   255 313 

Lampett's  Case,  10  Rep.  46  b 272 

Land  v.  Jeffries,  5  Rand.  211 778,  781 

Lanoe  a»</ Parsons,  1  Ves.  sr.  190 780 

Lantz  V.  Trusler,  37  Penn.  488 205 

Larkins  v.  Larkins,  3  Bos.  &  Pul.  16 772 

Lawhome  ez  parte,  18  Gratt.  85.  686,  688,  707 

Lawrence  v.  Smith,  5  Mass.  362 492 

Lazier  and  Wilson,  11  Gratt.  477 337 

Leake  v,  Robinson,  2  Munf.  363 

266,299,  305,  308 

Ledbetter  and  Williamson,  2  Munf.  521. .  176 

Lee  and  Burford,  2  Freem.  210 322 

Lee  and  Guild,  3  Bost.  Law  Rep.  433. ...      54 

Leeming  v,  Sherriott,  2  Hare  14 473 

Lees  V.  Mosley,  1  Young  &  Col.  589.  205,  243 
Lcitch  and  Daniel,  13  Gratt.  195  731,  732,  737 
Leitcndorfer  Sl  al.  v.  Webb,  20  How.  170.  690 

Leland  and  Wilkinson,  2  Pet.  627 516 

Le  Neve  v,  Le  Neve,  Amb.  436 376 

Leonard  v,  Leonard,  4  Mass.  533 558 

Lethienllier  v.  Tracey,  3  Atk.  746,  Amb. 

223 221,232,  236 


Lewis'  ex'ors  v.  Ruffners,  7  Leigh  720. .     39 

Lewis  fl«</Wy Id,  1  Atk.  432 230 

Lilly  V.  Taylor,  Owen   148. .   . .   234 

Lithgow's  Case,  2  Va.  Cas.  297 660 

Livingston  v.  The  People,  6  Wend.  526. .  516 

Livingston's  Case,  14  Gratt.  592 663 

Lloyd  and  Att'y  Gen'l,  3  Atk.  551  .  779,  785 
Lloyd  V.  Collett,  4  Bro.  Ch.  469. . . .  589,  591 
Lodding^on  v,  Kime,  3  Lev.  431,  1  Salk. 

224,  1  Ld.  Ray.  203. .  237,  247,  249,  250,  251 

Lodge's  Case,  6  Gratt.  699 810 

Logan  and  Neal,  1  Gratt.  14 730 

London  v.  Turner,  11  Leigh  403.  134, 182,  322 
Longhead  v.  Phelps,  2  W.  Bl.  704 

197,198,  282 

Long  aifc/ Hite,  6  Rand.  457 71 

Longstreth  ani/ Curtis,  44  Penn.  297..  216,  246 
Lord  Bindon  v.   Earl  of  Suffolk,  1  P. 

Wms.  96 781 

Lord  Carrington  v,  Payne,  5  Ves.  404..  779 

Lord  Coningsby's  Case,  9  Mod.  95 492 

Lord  Cromwell's  Case,  2  Rep.  72  b 211 

Lott  V.  Wykoff,  1  Barb.  565,  2  Comst.  355  263 

Lowndes  and  Edwards,  1  El.  &  Bl.  81 66 

Lovcring  and  Chase,  7  Fost.  295 13 

Lowes  V,  Lush,  14  Ves.  547 588 

Lowry  &  Co.  and  Collins,  2  Wash.  75 8 

Lowry  v.  Murray,  2  Port.  280 373 

Lowry  v,  O'Bryan,  4  Rich.  Eq.  202 320 

Lucas  V.  Duffield,  6  Gratt.  456 173 

Lupton  and  Titball,  1  Rand.  194 220 

Lush  and  Lowes,  14  Ves.  547 588 

Luttrell  &  als.  ez'ors  of  Carr,  and  Wood, 
ICall  232 398 

Lynch  v.  Hill,  6  Munf.  114 189,  319 

Lynn  a»<f  Gerret,  31  Penn.  94 205 

Lynn  and  Miller,  7  Penn,  443 . .  205 

Lyon  V.  Mitchell,  1  Madd.  253,  467 314 

Lyon  and  Parry,  5  Rich.  Eq.  202 320 

Mackenzie  v,  Johnston  &  al.,  4  Madd.  373 
68,  69 

Mackey  v,  Fuqua,  3  Call  19 778 

Mackilwain  and  Jones,  1  Russ.  220 266 

Mackreth  v,  Symmons,  1  Lead.  Cas.  Eq. 

235 121 

Macon  and  Gamett,  2  Brock.  185 587,  591 

Macon  and  Shortridge,  Chase  Ch.  J.  Mss.  412 
Makepeace  v.  Rogers,  11  Jur.  N.  S.  215. .  69 
Manbv  v.  Scott,  2  Smith  Lead.  Cas.  248, 

1  Sid.  193 211 

Mandeville  v.  Carrick,  3  Ridge w.  352 205 

Manning's  Case,  8  Rep.  94  b 272 

Manning  and  Kekewick,  12  Eng.  L.  &  E. 

120 124 

Mann  v,  Mann,  2  Stra.  905 785 

Manns  and  McClintic,  4  Munf.  328 220 

Mansell  f .  Grove,  2  Young  &  Col.  484. .  314 
Marine  Bank  of  Chicago  v.  Chandler,  27 

Illi.  525 376,  381 

Marlow  v.  Smith,  2  P.  Wms.  198 527 

Marshall    &  als.  and   CatleU  &  uz.,  10 

Leigh  79 472 

Marshalsea,  10  Coke  76  a 20 

Martin's  Case,  2  Leigh  745 540 

Martin  &  Co.  and  Wickham  Ac,  13  Gratt. 

427 747 

Martin  and  Darley,  13  Com.  Bench  683,  24 

Eng.  L.  &  E.  275 314 

Martin  v.  Kirby,  11  Gratt.  67 472 

Martin  and  North,  6  Sim.  266 205 

Martin  v,  Snowden,  trustee,  18  Gratt.  100  61 
Martyn  v.  Com.,  1  Mass.  347 492 


13 


19  QRATT. 


Casbs  Citbd. 


Masoa  v.  Jones,  2  Barb.  144 273 

Mason  &  wife  and  Warners,  5  Munf.  242.  193 
Massey  a»</ Kgerton,  3  Com.  Bench  N.  S. 

338 252 

Massey  v.  Hudson,  2  Meriv.  133 268 

Masters  and  James'  ex'ors,  3  Humph.  110  326 

Matthews'  Case,  18  Gratt.  989 481,  661 

Matthews  v.  Gardiner.  17  Beav.  257 202 

Matthews  and  Nelson,  2  Hen.  &  Mun.  164  730 
Mauran  v.  Insurance  Company,  6  Wall.  1  409 
Maxwell  v.  Maxwell,  3  Mete.  Ken.  102. . .  781 

Mayo  V.  Tompkins,  6  Munf.  520 377 

Mazyck  v.  Vanderhurst,  1  Bail  Eq.  48. . . .  314 
McCall  V.  By  ram  Man.  Co.,  6  Conn.  427. .  692 
McCann    v.    The    State,    9    Smeedes  & 

Marsh,  465 495 

McCarter's  Case,  11  Leigh  633 540 

McCaul's  Case,  1  Va.  Cas.  272 497,  540 

McClintic  V,  Manns,  4  Munf.  328 ^ . . .  220 

McClurer's  admV  and  Rogers,  4  Gratt.  81  389 

McClung  V.  Beirne,  10  Leigh  394 389 

McClung  and  Young's  adm'r,  9  Gratt.  336  731 
McClurkin  and  Ridenour,  6  Blackf.  411. .  373 
McGuire  and  Ashburnham,  Lead.  Cas. 

Eq.  201 780,  795,  7% 

McMahoD  and  Shaw,  4  Dr.  &  War.  431. .  788 

McMullin  and  Cox,, 14  Gratt.  82 558 

McNeil  V.  Baird.  6  Munf.  316 336,  337 

McRea  and  Coles'  adm'r,  6  Rand.  644. . .     617 

McWilliams  and  James,  6  Munf.  301 

156,  265.  276.  277 

Mechanics    Bank    of    Alexandria    and 

Minor,  1  Pet.  46 9,  516 

Meek  v,  Kettlewell,  1  Hare  464  123,  124 

Meem  and  Cralle,  8  Gratt.  496 731 

Meeling  and  King,  1  Vent.  225 145, 

148,  212,  213,  219,  222,  234,  235,  236,  237,  242 
Mellish  V.  Mellish,  2  Barn.  &  Cres.  527,  3 

Dow.  &  Ryl.  804. . .    148,  190,  240,  241 

Merest  v.  James,  1  Bro.  &  Bing.  484 194 

Merillo  v,  Inh.  of  Berkshire,  11  Pick.  269  13 
Middleton  and  Crofts,  35  Eng.  L.  &  E. 

466 258 

Middleton  and  Hodges,  Doug.  431 

144,  148,  192,  238 

Miller  &  al.  and  Fant,  17  Gratt.  47 6 

Miller  v.  Lynn,  7  Penn.  443 205 

Miller  &  Mayhew  and  Fant,  17  Gratt.  187  466 

Miller  v.  Miller,  12  Mass.  454 558 

Miller  and  People,  12  Calif.  291 818 

Milliner  v.  Robinson,  1  Moor  682 

224,  226-7-9-30-31 

Mills'  Case,  7  Leigh  751 498 

Mills  V,  Bank  United  States,  11  Wheat. 

431 373 

Minor  v.  Mechanics  Bank  of  Alexandria, 

1  Pet.  46 9,  516 

Minter  v.  Wrath,  13  Sim.  52 300 

Mitchell  and  Lyon,  1  Madd.  253 467,  314 

Montgomery   County    Bank    v.   Albany 

City  Bank,  3  Seld.  459 373 

Monypenny  v,  Dering,  15  Eng.  L.  &  E. 

551 198 

Monypenny  v.  Dering,  9  Man.  Gran.  A 

Scott  793  218,  302.  3aS 

Moody  and  Pomeroy ,  4  Denio  115 495 

Moore  v.  Brooks,  12  Gratt.  135 

156.  171,  174-5-6,  202-4,  245,  391 

Morgan  and  Jones,  Feame  597 220 

Morris  and  Blodget,  14  New  York  482. . .  10 
Morris  and  Broadhurst,  2  Barn.  &   Ad. 

1 238,240 

Morris  v.  Owen,  2  Call  520 265 


Mortimer  v.  Hartley,  6  Welsh.  Hurl.  & 

Gor.  59,  39  Eng.  L.  &  E.  536 202 

Mortimore's  Case,  Anon.  150 235 

Mosley  andhees,  1  Young  &  Col.  589.  205,  243 

Motteus  and  Durour,  1  Ves.  sr.  322 305 

Mun  ford  v.  Overseers  &c.,  2  Rand.  313. .       9 
Municipality  No.  1  of  New  Orleans  and 

Permoli,  3  How.  589 779 

Murdock  v,  Shackleford's  heirs,  1  Brock. 

130 263 

Murray  v.  Lowry,  2  Port.  280 373 

Nabob  of  Carnatic  v.  East  India  Co.,  1 

Ves.  jr.  372 494 

Nance  v.  Woodward,  Wythe  4, 180 321 

Nan  fan  v.  Legh,  7  Taunt.  82,  2  Marsh. 

107 202 

Nash  V,  Towne,  5  Wall.  689 356 

Neal  V.  Logan,  1  Gratt.  14 730 

Negus  V.  Coutler,  1  Dick.  326 !.     305 

Nelson  v,  Carrington,  4  Munf.  332 730 

Nelson  v.  Matthews,  2  Hen.  &  Mun.  164.  730 
Newbill  and  Shacklef ord,  2  Pat.  &  Heath 

232 205 

Newhall  and  Woodward,  1  Pick.  500 9 

Newman  v.  Jennings,  3  Jar.  749 191 

Nichols  V,  Hooper,  1  P.  Wms.  198. . .  155, 175 
Nichols  and  James'  Case,  7  Gratt.  589. . .  818 

Nichols  and  Shumaker,  6  Gratt.  592 352 

Nightingale  v.  Burrell,  15  Pick.  104 240 

Noakes  and  Warwick,  Peake's  Nis.  Pri. 

Cas.  68 373 

^oble  and  Jackson,  2  Keen  590 319 

Norris  v,  Johnston,  17  Gratt.  8 198,  271 

Northcote  and  Skrymsher,  1  Swanst.  566   788 
Northern  Indiana  Railroad  Company,  3 

Blackf.  82 601 

North  V.  Martin,  6  Sim.  266 205 

Norton  and  Ambler,  4  Hen.  &  Mun.  23. ..  778 
Nowlin  V.  Win  free,  8  Gratt.  356.  171,  176,  220 

Nugent  V.  Dabbs,  11  Jurist  N.  S.  943 70 

Oakes  v.  Oakes,  15  Eng.  L.  &  E.  193,  9 

Hare  666 796 

O'Brien  and  Beebe,  10  Wise.  481 516 

O'Bryan  and  Lowry,  4  Rich.  Eiq.  262 319 

Ogden  and  FoUiott,  1  H.  Bl.  123 778 

Old's  Case,  18  Gratt.  915 812 

Omohundro  v.  Crump,  18  Gratt.  703. .  337,  342 

Oram  and  Courtier,  21  Beav.  91 319 

Organ  v.  State,  26  Miss.  78 497 

Orrery  fl»rf  Sheffield,  3  Atk.  288 317 

Otterback  and  Adams,  15  How.  539 375 

Ouachita  Cotton  Case,  6  Wall.  521. .  407,  436 
Oulton  and  People  ex  rel,  Stratton,  28 

Calif.  41 691 

Overbee's  Case,  1  Rob.  756 540 

Overseers  &c.  an^Munford,  2  Rand.  313.       9 

Owen  and  Morris,  2  Call  520 265 

Oxendine  and  The  State,  2  Dev.  &  Bat. 

Law  435 54 

Oxhelm  and  Wolff,  6  Mau.  &  Sel.  92 778 

Pace  &  Collingwood,  O.  Bridg.  410. .  211,  225 
Paddington's  lessee  v.  Flamer,  1  Har.  & 

McKen.  336 203 

Page  &  Denn,  3  Doug.  294, 1  Bos.  A  Pul. 

261  u 215,246 

Page  &  Hardin,  8  B.  Mon.  648 695,  697 

Page  and  Hopkirk,  2  Brock.  20 417 

Page  V,  Page,  2  Stra.  820 781 

Paige  and  Ellis,  1  Pick.  43 515 

Paine  v.  Stratton,  2  Atk.  647 313 

Palmer  and  Cadell,  1  CI.   &  Fin.  394,  7 

Bligh.  N.  S.  202,  10  Bingh.  140,  3  Mau. 

&  Sel.  571 292-3-4,  301-2-3 


14 


Casks  Citbd. 


19  GRATT. 


Palmer  v.  Holford,  4  Ruas.  403 285,  308 

Paramoar  v,  Yardley,  Plowd.  540 272 

Pardee  v.  Price,  16  Mees.  &  Welsb.  457. .     65 

Parker  and  Den,  12  Ired.  123 205 

Parker  v.  Gelding,  13  Sim.  418 473 

Parker  v.  Tootal,  3  HuUt.  &  C.  1013, 11 

H.  L.  Cas.  143 218,  237 

Parker  &  wife  v.  Waaley's  ez*or,  9  Gratt. 

477 134 

Parkman  v.  Bowdoin,  1  Sumn.  359 240 

Parrott  v.  Worsford,  1  Jac.  &  Walk.  574. 

779,  780 

Parr  and  Webster,  26  Bear.  236 319 

Parry  v.  Lyon,  1  Rich.  Eq.  202 319,  320 

Parsons  v.  Lianoe,  1  Ves.  sr.  190 780 

Partington  and  Andrews,  3  Bro.  Ch.  401.  781 
Partridge's  Case,  1  Rolle's  Abr.  837,  pi.  13  236 
Partridge  v.  Bank  of  England,  58  Eng. 

L>.    M~4m    OTO,     ^£^m  •««..•.....■         «••      Of  d,    Of  O,      «jOX 

Patteson  v.  Patteson,  1  Myl.  &  Keen  12..  780 
Pattison  &  al.  and  Willison,  7  Taunt.  439 
420,  421 

Payne  and  Ball,  6  Rand.  73 160,  220 

Payne  and  Lord  Carrington,  5  Ves.  404. .  779 
Pearce  and  Sweeting,  97  Eng.  C.  L.  449, 

480,  99  Id,  534 375,  381 

Peard  v.  Kekewick,  11  Eng.  L.  &  E.  126, 

15Bcav.  166 266 

Pearson  and  Sturgiss,  4  Madd.  411 473 

Peas'  Case,  4  Leigh  692,  2  Gratt.  629 812 

Pegden  and  Goodtitle,  2  T.  R.  720. . .  314,  317 

Pell  V.  Ball,l  Spear's  Eq.  48 792 

Pennel  &  al.  and  Cole,  2  Rand.  174 9 

Penobscot    Railroad   Co.    v.    Weeks,  52 
Maine  456 610 

People  V.  Backns,  5  Calif.  275 497 

and  Chorler,  2  Comst.  193 660 

and  Eastwood,  3  Parker  25 497 

V.  Livingston,  6  Wend.  526 516 

V.  MUler,  12  Calif.  291 818 

V,  Perkins,  1  Wend.  91 665 

and  Powers,  4  John,  292 492 

*'      ex    rel.    Stratton    v,    Oulton,    28 
Calif.  41 691 

People  V.  Tieman,  30  Barb.  193 680 

"      V,  Warner,  2  Denio  272 696 

Perkins  and  People,  1  Wend.  91 665 

Permoli  v.  Mnnicipality  No.    1  of  New 

Orleans,  3  How.  589 679 

Perratt  and  Winter  &  als.,  9  CI.  &  Fin.  606  312 

Perry's  Case,  3  Gratt.  632 505,  527 

Perry  and  Sibley,  7  Ves.  522 779,  790 

Phelps  and  Diven,  34  Barb.  224  ... .  746,  747 
Phelps  and  Longhead,  2  W.  Bl.  704 

197,198,282 

Phillips  V,  Blake,  1  Mete.  156 373 

PhilUps  and  CUrk,  21  Eng.  L.  &  E.  122. .  788 

PhUlips  V,  Kelley,  29  Alab.  628 56 

PhUlips  V.  Phillips,  9  Hare  471, 12  Eng. 

L.  &E.  259 69,  70 

PhiUips  V.  Vaughan,  1  Vern.  336 353 

Phipps  r.  Ackers,  9  CI.  A  Fin.  589 301 

Picket  V.  Allen,  10  Conn.  140 692 

Pierson  v.  Vickers,  5  East  518,  2  Smith 

160 149,219 

Pinbury  v.  Elkin,  1  P.  Wms.  564 155,  172 

Pincke  r.  Cartels,  4  Bro.  Ch.  328 587 

Pingree  v.  Snell,  42  Maine  53 515 

Pleasants  v,  Pleasants,  2  Call  338 318 

Plnnket  v.  Holmes,  1  Keb.  29, 119.. .  236,  237 

PDllard  V,  Baylor,  6  Munf .  437 277 

Pomeroy  and  Moody,  4  Denio  115 495 


•« 


4* 


«l 


»4 


4. 


(« 


Pomfraye's  Case,  Litt.  R.  70 235 

Pond  V,  Burgh,  10  Paige  155 273 

Pope  and  Calava,  3  Leigh  103. ..  156, 176,  220 

Popham  aif^Bamfield,  1  P.  Wms.  57 231 

Porter's  Case,  Law  Rep.  2  P.  &  D.  22 782 

Porter  v,  Bradley,  3  T.  R.  143.  175 317 

Porter  v.  Seller,  23  Penn.  424  56 

Porter  and  Tifft,  4  Seld.  516 791 

Portner  &  Recker  v,  Cazenove,  18  Gratt. 

100 61 

Potter  and  Kirby,  4  Ves.  748 791 

Powell  V.  Board  of  Domestic  Missions, 

49  Penn.  46 205 

Powell  V,  Brown,  1  Bail.  100 319 

Powell  V,  Chapman,  19  Eng.  C.  L.  499..  375 

Powell  and  Thatcher,  6  Wheat.  119 558 

Powers  V,  People,  4  John.  292 492 

Pratt  V,  Foote,  5  Seld.  463 381 

Prescott  V.  Hayes,  42  New  Ham  p.  56  ...  680 

Price  and  Chandless,  3  Ves.  99 317 

Price  and  Pardoe,  16  Mees.  &  Welsb.  457  65 
Priddy  and  Hutchison,  sheriff,  12  Gratt. 

85 21 

Pride  ««</ Hill,  4  Call  107 492 

Printup  and  Gardner  &  als.,  2  Barb.  S. 

C.  83 798 

Pritchard  and  Bull,  1  Russ.  213 283 

Prize  Cases,  2  Black  635 403, 404, 409,  424 

Proctor  V,  Bishop  of  Bath  &  Wells,  2  H. 

Bl.  358 181, 183,  186, 197,  267,  280,  281 

Pruden  v,  Pruden,  14  Ohio  254 273 

Pryor  v.  Duncan,  6  Gratt.  27 204,  246 

Pugh  and  Hemmiugs,  9  Jur.  N.  S.  1124. .  68 
Purefoy  v,  Rogers,  2  Saund.  382  n  1 

273, 310,  311,  312 

Purnell  and  Spark,  Jiob.  75 272 

Pyrke  v.  Waddingham,  17  Eng.  L.  &  E. 

534 729 

Queen   v.    Corporation    of    Durham,  10 

Mod.  146 691,  692 

Queen  v,  Serra  &  als.,  61  Eng.  C.  L.  53..  492 
Queen  r.  Winser,  1  Law  Rep.  Q.  B.  309. .  538 
Railroad  Company  v.  Rock,  4  Wall.  177.  514 
Ramsey  v.  Shelmadine,  Law  Rep.  1  Eq. 

122 788 

Ratcliffe  v,  Allison,  3  Rand.  537 781 

Rath  bone  v,  Bndling,  1  Amer.  Lead.  Cas. 

606 356 

Rathbone  v.  Dyckman,  3  Paige  9 318 

Rawding  and  Doe,  2  Barn.  &  Aid.  241. . .  473 

Rawlins  and  Goldfrap,  5  Ves.  440 317 

Ray  and  Dubois,  35  New  York  165 273 

Reason  and  Doe,  Wils.  246 250 

Redd  and  Wootten,  12  Gratt.  196 781 

Redford  v.  Redford,  1  Keen  486 314,  318 

Reed  and  Clarkson,  15  Gratt.  288 731 

Ress  and  Bevans,  5  Mees.  &  Welsb.  306.  345 

Reeves  v.  Dickey,  10  Gratt.  138 731 

Regina  v,  Inhab.  of  Denton,  14  Eng.  L. 

&E.  124 506 

Rcid  V,  Webster,  11  How.  437 610 

Rex  V.  Fagent,  7  Car.  &  Payne  238 660 

Rex  V,  Hay  ward,  6  Car.  &  Payne  157 667 

Rex  V.  Streek,  2  Car.  &  Payne  413 665 

Reynolds  v.  Lachlan,  9Hare796,  15  Eng. 

L.  &  E.  234 309 

Rice  and  United  States,  4  Wheat.  246 408 

Richards  v.  Davies,  13  Com.  Bench  N.  S. 

69,  861 205 

Richardson  v,  Yardley,  Moor  397 

143,  207,209,213,  234 

Ridenour  v.  McCluskin,  6  Blackf .  411 .. .  373 
Rider  v.  Wager,  2  P.  Wms.  328 780 


15 


1 


19  GRATT. 


Casbs  Cited. 


Ridge  V.  Hudson,  Buab.  12 322 

Ring  V.  Hardwick,  2  Beav.  352 319 

Robertson  and  Jones,  2  Munf.  187 778 

Roberts  v,  Roberts,  Law  Jour.  1862,  No. 

4,  p.  46 781 

Roberts  and  Sargeant,  1  Pick.  337 

494,512,  539 

Robinson  v,  Addison,  2  Beav.  515 790 

Robinson  &  ais.  v.  Gardiner  &  als.,  18 

Gratt.  509 745,  746 

Robinson  v,  HardcasUe,  2  T.  R.  251 280 

Robinson  and  I^eake,  2  Meriv.  393 

266,  299,  305,  308 

l^obinson  an^f  Miller,  Moor682,  2Brownl. 

271 224,  226,  227,  228,  229,  230,  231,  241 

Robinson  v,  Robinson,  1  Burr.  38,  3  Atk. 

738 140,  148,  150,  220,  222,  224,  256 

Robinson  v.  Ward,  4  Jur.  N.  S.  Ch.  726..  319 
Roby  and  Commonwealth,  12  Pick.  406. .  4% 
Rock  and  Railroad  Company,  4  Wall.  177.  514 
Rodgers  v,   McCluer's  adm'r  &  als.,  4 

Gratt.  81 389 

Roe  V.  Grew,  2  Wils.  322 219 

Roe  V.  Jeffery,  7  T.  R.  595 317 

Roe  and  Jones,  3  T.  R.  96 221 

Rogers  and  Housum,  4  Wright  190 754 

Rogers  and  Makepeace,  11  Jur.  N.  S.  215.  69 
Rogers  and  Purefoy,  2  Saund.  382 

237,  310,  316,  317 

Rohr  V,  Davis  &  als.,  9  Leigh  30 9 

Romney  and  Foster,  11  East  594 215,  246 

Rooke  V.  Kidd,  5  Ves.  647 587 

Roper  V,  Roper,  3  Com.  PI.  (L.  R.)  32. . .  240 
Rossett  V.  Fisher  &  others,  11  Gratt.  492.  617 

Rossett  and  King,  2  Young  &  Jer.  33 70 

Rothwell  and  Greenwood,  5  Man.  &  Gran. 

628,  6  Scott  N.  R.  670,  6  Beav.  492 205 

Rous  and  Cambridge,  8  Ves.  12 296,  298 

Roy  V.  Garnett,  2  Wash.  9 158,  220 

Rucker  and  Dearing's  adm'r,  18  Gratt. 

426 337,  338,341,  351 

Rucker  and  Higginbotham,  2  Call  313. . .  176 
Ruffners  v.  Lewis'  ex'ors,  7  Leigh  720. . .     39 

Russell  V,  Hankey,  6  T.  R.  12 373 

Russell  and  Sears,  8  Gray  86 267 

Salter  and  Barlow,  17  Ves.  479 

160,  219,  268,  317 

Sampson  and  CoUard,  21  Eng.  L.  &  E. 

352 729 

Sanders  in  re,  4  Paige  293 205 

Sandford  and  Willett,  1  Ves.  sr.  178 779 

Sargeant  v,  Roberts,  1  Pick.  337.. 494,  512,  539 
Saunders  and  Henderson,  Sands  Qu  Law 

Jour.  April  1860 193,199,263 

Savin  and  State,  4  Harring.  56  n 320 

Sayer  and  Hughes,  1  P.  Wms.  534 155 

Scagg*s  Case,  8  Smeedes  &  Marsh.  722. .  659 

Scattergood  v.  Edge,  11  Mod.  298 250 

Scott  and  Bass,  2  Leigh  356 733 

Scott  and  Manby,  2  Smith's  Lead.  Cas. 

248,  1  Sid.  109 211 

Scott  and  Stapylton,  16  Ves.  272  ....  587,  588 

Seabury  and  Sisson,  1  Sumn.  235 205 

Seale  v.  Barter,  2  Bos.  &  Pul.  485. .   

143, 144, 146,  209,  239 

Seaton  v,  Slade,  3  Lead.  Cas.  Ek).  377.  589,  591 

Seaward  v.  Willock,  5  East  199 256 

See  r.  Craigen,  8  Leigh  449 

157,  158,  167,  168,  173,  206,  209,  220,  231 

Seiler  a»</ Porter,  23  Penn.  424 56 

Seip  V,  Storch,  52  Penn.  210 13 

Self  V.  Tune,  6  Munf.  470 172 

Serra  &  als.  and  Queen,  61  Eng.  C.  L.  53  492 


Sewell  and  Cole,  2  Conn.  &  L.  344, 4  Dr.  & 

War.  1 311,  312 

Shackleford*s     heirs    and    Murdock.    1 

Brock.  130 263 

Shackleford  v.  Newbill,  2  Pat.  &  Heath 

232 206 

Shanley  v.  Baker,  4  Ves.  732 305 

Shaw  V.  McMahon,  4  Dr.  &  War.  431 788 

Shearman's  adm'r  v.  Hicks,  14  Gratt.  96..  253 

Shedden  v,  Curtis,  6  Call  241 514 

Sheffey's    adm'r    and   King's  ez'ors,  8 

Leigh  614 780 

SheflBeld  v,  Orrerv,  3  Atk.  288 317 

Sheits  V,  Grubbs,  4  Mete.  Ken.  339 274 

Sheldon  and  Blackley,  7  John.  32 823 

Sheldon  v.  Cox,  Amb.  624 376 

Shelley 's  Case,  1  Rep.  92  b 211 

Shel ton's  ez'ors  v,  Shelton,  1  Wash.  53. .  778 

Shelton  and  Denn,  Cowp.  410 316,  317 

Shepperson  v,  Shepperson,  2  Gratt.  501. .  253 

Sherriott  v,  Leeming,  2  Hare  14 473 

Shippen  and  State,  Drayton  169 496 

Shortridge  v,  Macon,  Chase  Ch.  J.  mss.  .  412 
Showier  &  Boyce  and  Hawkesworth,  12 

Mees.  &  Welsh.  45 11 

Shrymser  v,  Northcote,  1  Swanst.  566. .  788 
Shugart's  adm'r  v,   Thompson's  adm'r, 

10  Leigh  434 465 

Shuler  and  Copenhaver,  2  Paige  123 272 

Shumaker  v.  Nichols,  6  Gratt.  592 352 

Sibley  v.  Perry,  7  Ves.  522 779,  790 

Simmons  v,  Simmons,  8  Sim.  22 219 

Sinclair  v.  Hone,  6  Ves.  607 780 

Sisson  V,  Seabury,  1  Sumn.  235 205 

Skey  V,  Barnes  &  als.,  3  Meriv.  335 473 

Slade's  Case,  4  Rep.  92  a 211 

Slade  and  Seaton,  3  Lead.  Cas.  Ek}.  377 

589.  591 

Slater  v.  Dangerfield,  15  Mees.  &  Welsh. 

263 205 

Slaughter's  adm'r  v.  Tutt.l2  Leigh  147  364 
Slave  King  and  State,  12  Lou.  Ann.  593  506 

Sloper  V,  Fish,  2  Ves.  &  Bea.  145 588 

Smith  aff(/ Anthony,  IBusb.  Eq.  188.  780,  798 

Smith  and  Biss,  40  Eng.  L.  &  E.  302 318 

Smith  V.  Chapman,  1  Hen.  &  Mun.  240 

156-7-8,  193,  259, 263,  310 

Smith  A  Doe  d.  Candler,  7  T.  R.  531 

151,  164,  165,  219 

Smith  and  Dungannon,  12  CI.  &.  Fin.  546 

5  Irish  Eq.  84 325 

Smith  V,  Essex  County  Bank,  22  Barb. 

667 373 

Smith  and  Fish  Ac,  12  Indi.  563 539 

Smith  and  Harrison,  2  Sid.  41 202 

Smith  and  Lawrence,  5  Mass.  362 492 

Smith  and  Marlow,  2  P.  Wms.  198 587 

Smith  V,  Smith,  5  Dana  179 558 

Smith's  ex'or  r.  Spiller,  10  Gratt.  318. .  778 

Smith  and  Turner,  18  Gratt.  830 61 

Smith  and  Warrain,  3  Bulst.  146 211 

Smithwick  v.  Ward,  7  Jones  64 56 

Smock  r.  Dade,  5  Rand.  639 375 

Snell  and  Pingree,  42  Maine  53 515 

Snowden  trustee,  and  Martin,  18  Gratt. 

100 61 

Southby  V,  Stonehouse.  2  Ves.  sr.  616 317 

Spark  V.  Purnell,  Hob.  75 272 

Speakman  v,  Speakman,  8  Hare  180 308 

Spencer  v.  Champion,  9  Conn.  536 692 

Sperry's  Case,  9  Leigh  623 659,  662 

Springfield  and  Williams,  1  Vern.  476. .  393 
Staats  and  Jackson,  11  John.  337 319 


16 


Casbs  Citbd. 


19  GRATT. 


Stafford  v.  Buckley,  2  Ves.  sr.  180 317 

Stafford  and  Fulton  Bank,  2  Wend.  483. .     13 

Stalej  V.  Barhite,  2  Caines  221 496 

Stapylton  v.  Scott,  16  Ves.  272 587,  588 

State  and  Andrews,  2  Sneed  550 665 

State  and  Barrett,  1  Wise-  181 535 

State  V.  Center,  35  Verm.  378 660 

State  aff^ Cochran,  7  Humph.  544 495 

State  and  Coffin,  7  Port.  Indi.  157 681 

State  V.  Dunn,  2  Ark.  229 660 

State  aif^Goodwyn,  4  Smeedes  &  Marsh. 

520 647,  648 

State  V.  Hardy,  2  Mass.  303 492 

State  and  Hare,  4  How.  Miss.  187 496 

SUte  and  Hines,  8  Humph.  597 495 

State  V.  Hitchcock,  1  Kans.  178 691 

State  V.  Hot>erg,  3  Minn.  262 497 

State  V.  Humphrey,  Minor  64 492 

State  and  Jones,  2  Blackf .  475 495 

State  and  McCann,  9  Smeedes  A  Marsh. 

465...   495 

State  and  Organ,  26  Miss.  78 497 

State  V.  Ozendine,  2  Dev.  &  Bat.  Law 

435 54 

State  V.  Savin,  4  Harring.  56  n 320 

State  V,  Shippen,  Drayton  169 496 

State  V,  Slave  King,  12  I^ou.  Ann.  593.. .  506 

State  V.  Turner,  Wright  21  492 

State  V,  Wade,  12  Georg.  25 665 

State  and  Wesley,  11  Humph.  502 496 

Steams  A  als.  and  Taylor,  ISGratt.  244..  624 
Steptoe's  admV  &c.  and  Harvey's  adm'r, 

17  Gratt.  352 376 

Stevens  and  Da  vies,  Doug.  320 

147, 177,  192,  239 

Stevens  and  Gadsden,  20  Beav.  463 319 

Stevens  and  Gibson,  8  How.  384 552 

Stevens  v.  Stevens,  3  Dana  371 557,  566 

Stewart's  cx'or  v.  Wvatt,  8  B.  Monr.  475.  326 

StUlwell  and  Doughty,  1  Bradf.  300 797 

Stone  and  Gammon,  1  Ves.  sr.  339 352 

Stonehouse  and  Southby,  2  Ves.  sr.  616. .  317 

Storch  and  Seip,  52  Penn.  210 13 

Stout  V,  Hart,  2  Halst.  Law  414 780,  799 

Stracey  and  Harvey,  22  Law  Jour.  N.  S. 

Ch.  23, 1  Drew.  73 319 

Stratton  and  Paine,  2  Atk.  647 313 

Streek  and  Rex,  2  Car.  &  Payne  413 665 

Stuart's  Case,  2  Va.  Cas.  320 494 

Stuart  V.  Hamilton,  2  Hen.  &  Mun.  48. . .     23 

Sturgess  v,  Pearson,  4  Madd.  411 473 

Sutton  Hospital  Case,  10  Rep.  22  a 211 

Sweating  v.  Pearce,  97  Eug.  C.  L.  449, 

480,  99  Id.  534 375,  381 

Sydnor  v.  Sydnor,  2  Munf.  263 220 

Sykes  v.  Giles,  5  Mees.  &  Welsh.  645 376 

Sykes  v.  Sykes,  3  Law  Rep.  1867-8,  299, 

3  Ch.  Ass.  301 781,  788 

Symmons  and  Mackreth,  1  Lead.  Cas. 

Eq.  235 121 

Taliaferro  &  al.  and  Jeter,  4  Munf.  80. . .      8 

Tally  and  Tate,  3  Call  354 220,  230,  318 

Target  v.  Gaunt,  1  P.  Wms.  432 155,  175 

Tarlton  v.  Fisher,  Doug.  671 21 

Tate  V.  Tally,  3  Call  354 220,  230,  318 

Taylor  v.  Beck,  3  Rand.  316 9,  13 

Taylor  v.  Clarke,  2  EMen  203 314 

Taylor  v.  Graves,  Jefferson  40 320 

Taylor  a«rf  Humphrey,  Amb.  136. ..  772,  788 

Tavlor  and  LiUy,  Owen  148 234 

Taylor  v.  Steams  &  als.,  18  Gratt.  244. .  624 

Teays  &  als.  and  Davis,  3  Gratt.  283 731 

Tcbbs  V.  Duval,  17  Gratt.  349 239,  265 
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Test  and  Deane,  9  Ves.  152 791 

Texas  v.  White  &  als.,  7  Wall.  701 778 

Thatcher  v.  Powell,  6  Wheat.  119 558 

Theluson  and  Hobson,Law  Rep.Q.B.,  645,  376 
Thelussou  v,  Woodford,  4  Ves.  227 

289,  292,  293 

Thomas  and  Archibald,  3  Cow.  290 274 

Thomas  and  Butt,  32  Eng.  L.  &  E.  575, 

36  Id.  571,  2  Hurl.  &  Gord.  235, 1  Hurl. 

&  Nor.  109 230 

Thomas'  adm'x  and  Cox  &  al.,  9  Gratt. 

323 20,  21 

Thomason  v.  Andersons,  4  Leigh  118... . 

156,  162,  167,  190,  220,  240,  265 

Thomason's  Case,  8  Gratt.  637..  512,  540,  541 
Thompson  and  Cudworth,  3  Dessau.  256.  314 
Thompson  and  Griffith,  1  Leigh  321 

156.  162, 167,  180, 182,  274 

Thompson's  adm'r  and  Shugart's  adm'r, 

10  Leigh  434 465 

Thelkelds  v,  Campbell,  2  Gratt.  198 731 

Tieman  and  People,  30  Barb.  193 680 

Tifft  V.  Porter,  4  Seld.  516 791 

Tilton  and  Commonwealth,  8  Mete.  232. .  53 
Timberlake  v.  Graves,  6  Munf.  174 

196,172,  176 

Tinsley  v.  Jones,  13  Gratt.  284 

158,  172,  174.  220,  231.  319 

Titball  V,  Lupton,  1  Rand.  194 220 

Tofield  and  Doe,  11  East  246 239 

Tomlinson  and  Dilliard,  1  Munf.  206 319 

Tompkins  &  Co.  v,  Wiley,  6  Rand.  242. . .      8 

Tompkins  and  Mayo,  6  Munf.  520 377 

Tootal  and  Parker,  3  Hulst.  &  C.  1013, 

19,  20,  11  H.  L.  Cas.  143 218,  237 

Tothill  and  Chatham,  7  Bro.   P.  C.  453 

181,280,  282,  283 

Toulmin  v,  Steere,  3  Meriv.  209 376 

Towne  and  Nash,  5  Wall.  689 356 

Townes  and  Horton  &  als.,  6  Leigh  47. ..  511 
Tracey  v,   LethieuUier,  3  Atk.  746,  Amb. 

223 221,  232 

Trapnall    and    Woodruff,   10    How.   190 

752,  753 

Triplett  and  Bank  of  Washington,  1  Pet. 

25 373,  375 

Trusler  and  Lantz,  33  Penn.  482 205 

Trustees  of  Vernon  Society  v.   Hills,  6 

Cow.  23 692 

Tucker  v.  Baker,  11  Ir.  EJq.  104,  3  H.  L. 

Cas.  106,  2  Eng.  L.  &  E.  1 205 

Tulk  V,  Howlditch,  1  Ves.  &  Bea.  248. ...  779 

Tune  and  Self,  6  Munf.  470 172 

Turner  and  Broadus,  5  Rand.  308 160,  220 

Turner  and  Den,  9  Wheat.  541 492 

Turner  and  Frampton,  2  Colly.  336 274 

Turner  and  London,  11  Leigh  403 

134, 181,  322 

Turner  v.  Smith,  18  Gratt.  830 61 

Turner  and  State,  Wright  21 492  ' 

Tutt   and  Slaughter's  adm'r,  12  Leigh 

147 364 

Twyford  and  East,  31  Eng.  L.  &  E.  72,  4 

H.  L.  Cas.  517 241 

Tyler  and  Carter,  1  Call  165 

160,  174,  203,  220,  263 

Tyler  and  Harvey,  2  Wall.  328 

20,  22,  560,  563,  564,  567,  611 

Tyree  v.  Wilson,  9  Gratt.  59 24 

Union  Bank  of  New  York  and  Commer- 
cial Bank  of  Pa.,  3  Kern.  203 381 

Unls  &  als.  V.  Charlton's  adm'r,  12  Gratt. 
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United  States  Bank  v.  Bank  of  Georf^ia, 

12  Wheat.  333 373 

United  States  v,  Fisher,  2  Cranch  358 516 

United  States  Mining*  Co.  and  Crump,  7 

Gratt.  352 376 

United  States  v.  Rice,  4  Wheat.  246 408 

Vaiden's  Case,  12  Gratt.  717 355,  362 

Vandegrift  and  Hall's  lessee,  3Binn.  374.  203 
Vanderhurst  and  Mazyck,  1  Bail.  E^.  48..  314 
Van  Hoesen  and  Hoes,  1  Barb.  Ch.  379,  3 

Denio  610, 1  Comst.  120 321 

Vannerson  v,  Culbertson,  10  Smeedes  & 

Marsh.  150 321 

Van  Noorden  and  Capron,  2  Cranch  126..  492 

Vass'  Case.  3  Leigh  786 663,  668 

Vather  and  Zane,  6  GraU.  246 337 

Vaughan  and  Doe,  3  Bam.  &  Aid.  464, 1 

Dow.  &  Ryl.  52 215,  246 

Vaughan  and  Phillips,  1  Vern.  336 353 

Venablc  v.  X^urb,  2  Head  582 680 

Venice,  2  Wall.  258 428 

Verdon  and  Greenwood,  24  Law  Jour.  N. 

S.  65,  33  Id.  65 269 

Vernon  and  Boothby,  9  Mod.  147 237,  253 

Vickers  and  Pierson,  5  East  518 149,  219 

Viner  v,  Francis,  2  Cox  189 781 

Voyles  V.  Hughes,  23  Eng.  L.  &  E.  271. .  124 
Vreeland's  ex'or  and  Akerman's  adm'rs, 

1  McCart,  23 301 

Waddington  and  Pyrke,  17  Eng.  L.  &  E. 
534 729 

Wade's  Case,  12* Georg.  25 659,  665 

Waddington  and  Griswold,  16  John.  438 

419,  422 

Wager  and  Rider,  2  P.  Wms.  328 780 

Waldron  v.  Gianini.  6  Hill  601 319 

Wallace  and  Brown,  4  Gill  &  John  479. . .  737 

Walter  v.  Drew,  Corny.  372 175,  220 

Walton  V.  Walton,  7  John.  259..  791,  792,  797 

Ward  and  Albree,  8  Mass.  86 492 

Ward  and  Andree,  1  Russ.  260 265,  325 

Ward  and  Att'y  Gen'l,  3  Ves.  327 779 

Ward  and  Clark  &  als.,  12  Gratt.  440 

549,  550-1-2 

Ward  and  Green,  1  Russ.  260 265,  325 

Ward  and  Jones,  5  Ired.  Ekj.  400 205 

Ward  and  Smith  wick,  7  Jones  64 56 

Warner  and  People,  2  Denio  272 696 

Warners  and  Mason  &  wife,  5  Munf .  242.  193 

Warrain  v.  Smith,  3  Bulst.  146 211 

Warwick  v,  Noakes,   Peake's  Nisi  Pri. 

Cas.  68 373 

Wash's  Case,  16  Gratt.  530 651 

Washington's  adm'r  anif  Brent,  18  Gratt. 

529 472,  473 

Wasley's  ex'or  and  Parker,  9  Gratt.  477..  134 

Webb  and  Leitensdorfer  &  al.,  176 690 

Webster  v.  Cooper,  14  How.  488 205 

Webster  v.  Parr,  26  Beav.  236 319 

Webster  v.  Reid,  11  How.  437 610 

Weeks  and  Penobscot  Railroad  Co.,  52 

Main  456 610 

Welcden  v,  Elkington,  Plow.  522 272 

Wesley  v.  State,  11  Humph.  502 496 

Westcott    and  Beard,  5  Taunt.  500 

286,  293-4-5-6.  301-2-3,  307,  308 

West  and  Hamilton,  10  Ir.  Eq.  75 205 

Wheatland  v.  Dodge,  10  Mete.  502 240 

White  V.  Atkinson.  2  Wash.  94 

342.  345.  352,  353 

White  V,  Cannon,  6  Wall.  443 411 

White  V,  Collins,  Corny.  289 256,  25^,  310 

White  V.  Ginger,  Willes  348 205 


White  &  als.  and  Texas,  7  Wall.  701 778 

Whiting  V.  Wilkins,  1  Bulst.  219 234 

Whitmell  v,  Johnson,  17  Mass.  452 373 

Wickham,  &c.  v,  Martin  Sl  Co.,  13  Gratt. 

427 747 

WUd's  Case,  6  Coke  16 142, 147, 194, 

206-7,  209,  211-2-3.  215-6,  22»,  231,  242,  244 
Wiley  and  Tompkins  &  Co. ,  6  Rand.  242. .  8 
Wilkinson,  &c.  and  Early,  9  Gratt.  68.  356,  778 

Wilkinson   v.  Holloway,  7  Leigh  377 375 

Wilkinson  v.  Leland,  2  Pet.  627 516 

Wilkins  and  Whiting,  1  Bulst.  219 234 

Willet  V.  Sandford,  1  Ves,  sr.  178 779 

William  V.  Ragaley,  5  Wall.  377 429 

Williams  v.  Beasley,  1  Winst.  102 205 

Williams  v.  Bland,  3  Myl.  &  Keen  411 ... .  283 
Williams  and  Boys,  2  Rus.  &  Myl.  689. .  792 
Williams  v.  Fry,  T.  Ray.  237, 1  Mod.  86. .  277 

Williamson  v,  Ledbetter,  2  Munf.  521 176 

Williams  v.  Springfield,  1  Vern.  476 353 

Williams  v.  Taylor,   3  Call  155 318 

Willis  and  Flemings,  2  Call  5 778 

Willis  V.  Jenkins,  30  Georg.  167 274 

Willison  and  Pattison  &  al.,  7  Taunt.  439 

420,  421 

Willock  V.  Seaward,  5  East  198 256 

Wilson  V.  Lazier,  11  Gratt.  477 337 

Wilson  and  Tyree,  9  Gratt.  59 24 

Wilt  V.  Franklin,  1  Binn.  502 552 

Winfree  and  Nowlin,  8  Gratt.  356 

171,  172,  176,  220 

Winser  v.  The  Queen,  1  Law  Rep.  Q.  B. 

309 538 

Winter  d.  Doe  v,  Perratt,  9C1.  &  Fin  606.  312 

Wilt's  Case,  5  Coldw.  18 659,  665 

Wolff  V.  Cohen,  8  Rich.  144 56 

Wolff  V.  Oxholm,  6  Mau.  &  Sel.  92 778 
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289,  292,  293 
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Call  232 398 

Woodruff  V,  Trapnall,  10  How.  190.  .752,  753 
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Gratt.  200 337 
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Supreme  Court  of  Appeals  of  Virginia 


Steptoe  V.  Read,  for,  &c. 

October  Term,  1868,  Riclimond. 

I.  Plcadliig>-Joliit  Plc»— Non-AMampsIt— Two  de- 
fendants in  assumpsit  file  a  joint  plea  of  non- 
asnmpsit,  on  which  issue  is  taken.  Afterwards, 
one  of  them  asks  leave  to  withdraw  the  plea  as  to 
himself,  and  to  file  a  separate  plea,  that  the  defend- 
ants did  not  assume,  Slc  This  heinff  refused,  he 
asks  leave  to  file  such  plea  in  addition,  which  is 
also  refused:  as  the  issue  on  both  pleas  would  be 
the  same,  both  rulinrs  were  correct 

a-  CoBBlasloa  to  Take  Ueposltloii— Pallare  of  Clerk 
u  Sign.*— A  commission  to  take  a  deposition  belufir 
In  all  other  respects  correct,  the  omission,  from 
inadvertence,  of  the  clerk  issuing  it,  to  sign  his 
name  to  it  at  the  bottom,  will  not  vitiate  it 

a.  CcrtHlcatc  of  CoBunlssioner  —  Parties  Not  Named.— 
Though  the  commissioner  takiuiT  a  deposition  does 
not  irtve  the  names  of  the  parties  in  his  certlflcate, 
or  state  it  was  taken  in  pursuance  of  a  commission. 
jet  as  the  names  are  ffiven  in  the  caption  to  'the 
certlflcate,  and  the  commission  is  returned  with 
the  deposition  and  attached  to  it  the  certificate  is 
sufficient 

4.  Soio-PaUare  to  State  Notice— Objection  la  Appel- 

Iste  Coart.— The  certlflcate  of  a  commissioner  who 

takes  a  deposition  does  not  state  that  it  was  uken 

pursuant  to  notice:  but  thoufirh  the  deposition  is 

.  excepted  to  on  the  ground  that  there  was  no 

2  commission,  *and  that  the  certificate  does  not 
state  the  parties  to  the  suit  in  which  it  is  taken, 
no  objection  Is  taken  to  it  in  the  court  below  for 
want  of  notice.  Al  thouirh  there  is  no  notice,  or  evi- 
dence of  notice,  in  the  record,  the  objection  for 
want  of  notice  cannot  be  taken  in  the  appellate 
court 

S  Joiot  Acttoo  mgtdnst  Several  Defendants— One  Final 
J»tf»"Miit.*— At  common  law  in  a  joint  action 
affainst  several  parties,  there  can  be  but  one  final 
jndarment  and  it  must  be  for  or  against  all  the 
defendants:  and  the  rule  is  the  same,  whether  the 
contract  sued  on  is  joint  or  joint  and  several,  or 
whether  the  action  is  founded  on  several  and 
distinct  contracts,  as  the  makers  and  endorsers  of 
a  negotiable  note. 

6.  .^sinc  Snme— Exceptions.— This  general  rule  does 
not  apply  where  the  plea  of  one  of  the  defendants 

*As  to  "Depositions,'*  see  monosraphic  fiote  ap- 
pended to  Field  V.  Brown,  24  Gratt  74. 
Motet  Actioa  agnlttst  Several  Defendants— One  Pinal 

terfgni  nL— See  principal  case  cited  and  approved  as 
to  the  proposition  laid  down  in  this  headnote  in  Gib- 
son V.  Beverldffe.  90  Va.  W7,  19  S.  B.  Rep.  786.  See 
alsaMoffett  v.  Bickle.  21  Gratt  280.  and  Muse  v. 
Fanners*  Bank.  27  Gratt  2K;  Taylor  v.  Beck.  8  Rand 
311 


admits  the  contract  and  sets  up  a  discharge  by 
matter  subsequent,  as  bankruptcy:  or  where  he 
sets  up  a  personal  disability  at  the  time  of  the 
contract  sued  on,  as  infancy.  And  these  exceptions 
apply  equally,  whether  the  contract  is  joint  or 
joint  and  several. 
7.  SUtnte-Te  What  It  Applies.  :-The  act  Code.  edi. 
1800,  ch.  177,  I  10,  applies  only  to  cases  in  which 
some  of  the  defendants  are  discharged  upon  the 
grounds  of  defence  merely  personal:  and  where 
the  ffround  of  defence  ffoes  to  the  foundation  of 
the  entire  contract  the  case  remains  as  at  com- 
mon law.f 


tStatnto— To  What  It  Applies.— m  both  Choen  v. 
Guthrie,  16  W.  Va.  107.  and  Bush  v.  Campbell.  26 
Gratt  427,  there  is  a  discussion  of  the  decision  of 
the  principal  case  as  to  the  construction  of  this 
statute.  In  each  of  these  cases,  the  court  said  that 
if  the  word  "barred"  in  the  act  is  to  be  confined  to 
personal  defences  by  one  of  the  defendants  then 
this  act  is  a  mere  affirmation  of  the  common  law 
and  the  statute  is  of  no  avalL  They  9uooe$t  that 
"fMn  (uwwnptit'  and  "»o»  est  factum'*  are  both  pleas 
in  bar,  and  that  if  the  defendant  makes  srood  his 
defence  under  either  of  these,  the  plaintiff  is 
"barred  of  his  action"  as  to  him.  Therefore,  under 
the  statute,  it  would  seem  that  the  plaintiff  may 
have  judgment  aralnst  one  defendant  though  the 
other  defendant  be  discharged  on  a  defence  that 
"ffoes  to  the  foundation  of  the  contract"  and  not  on 
a  mere  personal  defence  as  at  common  law,  though 
Bushv.  Campbell,  supra,  seem  to  class  "non  est  fac- 
tum as  a  personal  defence.  See  note  to  Bush  v. 
Campbell,  20  Gratt  408,  where  the  authorities  are 
collected;  also,  see  Muse  v.  Farmers*  Bank  of  Va., 
27  Gratt  262.  for  further  construction  of  thissutute. 
See  also.  4  Min.  Inst  <8d  Ed.)  068. 

But  in  Hoffman  v.  Blrcher,  22  W.  Va.  562,  the  court 
citing  the  principal  case,  said:  "It  seems  to  us  that 
by  the  enactment  of  %  19,  ch.  181,  of  the  Code  of  W. 
Va.  [precisely  same  as  ch.  177,  f  19  of  Va.  Code  of 
1860],  the  Leffisiature  only  intended  to  relax  the 
rlipid  rule  of  the  common  law.  which  we  have  been 
considering  so  far,  as  to  permit  a  plaintiff  who 
bringrs  his  joint  action  against  all  the  joint  contract- 
ors, to  recover  against  one  or  more  of  them,  al- 
though the  action  may  be  barred  as  to  others, 
where  the  plaintiff's  declaration  shows  that  he 
could  have  recovered  against  any  of  them  separately, 
if  he  had  sued  them  onlv,  and  where  he  proves  at  the 
trial  the  contract  as  alleged  in  his  declaration." 

SCode.  ch.  177, 1 19:  "In  an  action  founded  on  con- 
tracts, against  two  or  more  defendants,  although 
the  plaintiff  may  be  barred  as  to  one  or  more  of 
them,  yet  he  may  h^ve  judgment  against  any 
one  or  others  of  the  defendants,  against  whom 
he  would  have  been  entitled  to  recover  if  he  had 
sued  them  only." 
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S.  Action  on  Joint  or  Joint  and  Several  Contract— Com- 
petent Witnesses.*— In  an  action  upon  a  joint  or  Joint 
and  several  contract  against  two  defendants,  one 
of  them  Is  not  a  competent  witness  for  tbe  other* 
to  prove  that  the  witness  was  the  only  party  to  the 
contract,  and  Is  alone  bound  by  It 

9.  Witness— Competent  for  One  Purpose  Competent 
lor  All.t— A  witness  Is  not  competent  to  iplve  evi- 
dence for  one  purpose  only.  If  he  Is  competent  at 
all,  he  may  be  examined  upon  any  matter  upon 
the  record. 

10.  Contract  Action  against  Two  Defendants— Judge- 
ment Confessed  by  One.  t— In  an  action  on  a  contract 
airalnst  two  defendants,  though  one  of  them  con- 
fesses a  Judgment.  If  the  other  proves  a  defence 
that  goes  to  the  foundation  of  the  entire  contract 
sued  on,  there  must  be  final  Judgment  In  favor  of 
both  defendants. 

This  was  an  action  of  assumpsit  in  the  Cir- 
cuit court  of  Bedford  county,  brought 
3  in  January  1857,  by  Wm.  *J  Read, 
suing  foi  the  benefit  of  H.  D.  Flood, 
against  Jesse  L.  Quarles  and  John  R.  Steptoe, 
as  partners  doing  business  under  the  name 
and  style  of  Quarles  &  Steptoe,  to  recover  the 
sum  of  five  hundred  and  two  dollars  and  five 
cents.  The  declaration  contained  only  the 
common  counts.  At  the  April  term  of  the 
court  the  defendants  pleaded  jointly  non- 
assumpsit;  on  which  plea  issue  was  joined. 
The  cause  came  on  to  be  tried  at  the  April  term 
of  the  court  for  1859,  when  there  was  a  ver- 
dict and  judgment  for  the  plaintiff  against 
both  defendants,  for  the  sum  of  five  hundred 
dollars,  with  interest  from  the  23d  of  Decem- 
ber 1854,  till  paid,  and  costs. 

Upon  the  trial  of  the  cause  the  defendant 
Steptoe  took  three  exceptions  to  decisions 
of  the  court.  In  the  first  it  is  stated— When 
this  cause  was  called  for  trial  the  defendant 
Steptoe  moved  the  court  for  leave  to  withdraw 
the  joint  plea  of  both  defendants  (Quarles 
making  no  objection  thereto),  and  to  file  his 
separate  plea;  that  the  said  defendants  did 
not  assume  upon  themselves  in  manner  and 
form,  &c.,  the  counsel  for  Steptoe  stating  that 
the  defence  relied  on  was  that  the  demand  in 
controversy  was  the  individual  liability  of 
Quarles,  and  not  of  the  firm  of  Quarles  & 
Steptoe;    and  that  he  wished   to  introduce 

•Action  on  Joint  or  Joint  and  Several  Contract— Com- 
petency of  Witnesses.— See  Moffett  v.  Blckle.  31 
Gratt.  287:  Warwick  v.  Warwick,  81  Oratt  77. 

tWItness  Competent  for  One  Purpose  Competent  for 
AIL— In  Carter  v.  Hale,  82  Gratt.  119,  the  court  said: 
"Whether  at  common  law  a  witness  is  competent  to 
give  evidence  in  a  cause  for  one  purix>se  only,  and 
if  he  is  competent  at  all.  whether  he  may  not  be 
examined  mpon  any  matter  in  the  record,  see  Step- 
toe V.  Read,  19  Gratt  1."  See  also,  Brock  v.  Brock, 
92  Va.  175,  28  S.  E.  Rep.  234. 

^Confessed  Judgment.- in  Harner  v.  Price,  17  W. 
Va.  664,  the  court  said:  "The  case  of  Steptoe  v.  Read, 
19  Gratt  1.  is  cited  to  show,  as  I  suppose,  that  the 
confessed  judgment  is  a  nullity.  The  principal  sub- 
ject discussed  in  this  case  has  been  considered  by 
this  court  in  the  case  of  Snyder  v.  Snyder,  9  W.  Va. 
416,  and  I  do  not  think  that  either  the  former  or 
latter  case  sustains  the  position  that  the  J  udffment 
is  a  nullity,  and  that  It  can  be  so  considered  in 
this  case." 


Quarles  as  a  witness  to  prove  this  defence;  and 
for  that  reason  be  wished  to  plead  separately 
for  Steptoe.  But  the  court  refused  to  permit 
the  joint  plea  to  be  withdrawn,  and  the  above 
plea  to  be  filed.  The  defendant  then  asked 
leave  to  file  said  plea  in  addition  to  that  here* 
tofore  filed,  which  the  court  refused.  And 
thereupon  the  defendant  excepted  to  both  the 
ruling's  of  the  court. 
The  second  exception  states : 

The  jury  having  been  empanelled,  the 
plaintiff,  to  sustain  his  action,  offered  in  evi- 
dence the  deposition  of  N.  H.  Campbell;  to 

the  reading  of  which  the  defendant 
4         *Steptoe  objected,  because  it  was  taken 

without  any  commission  ;  first,  because 
the  paper  purporting  to  be  a  commission  was 
not  signed  by  the  clerk;  and  second,  because 
the  commissioner  who  took  it  did  not  certify 
it  was  taken  in  pursuance  of  any  commission. 
It  appeared  that  a  paper  in  the  handwriting 
of  R.  D.  Buford,  the  clerk  of  the  court,  was 
attached  to  the  deposition  by  a  ribbon,  and 
they  were  received  in  this  condition  by  the 
clerk  of  the  court.  This  paper  was  addressed 
to  any  commissioner  appointed  by  the  gov- 
ernor of  this  State,  or  any  justice  or  notary 
public  of  the  State  of  New  York,  and  was 
sent  by  the  clerk  to  the  counsel  of  the  plain- 
tiff or  the  witness.  It  was  in  the  usual  form 
of  a  commission,  and  referred  to  the  suit  cor- 
rectly in  which  the  deposition  was  to  be  taken. 
The  conclusion  of  it  was — Witness,  Rowland 
D.  Buford,  clerk  of  our  said  court,  at  the 
courthouse,  the  19th  day  of  April  1857,  in  the 
82d  year  of  the  Commonwealth.  But  the 
clerk,  wholly  through  inadvertence,  failed  to 
write  his  name  again  at  the  foot  of  the  com- 
mission. 

The  commissioner  who  certified  the  taking 
of  the  deposition  commences  it  as  follows: 


State  of  New  York,  City  of  New  York, 
Commissioner's  OfiEice,  April  23d,  1858. 

William  J.  Read 

V. 

Jesse  h.  Quarles  and       )       Bedford  county. 
John  R.  Steptoe. 


\ 


State  of  Virginia, 


I,  Joseph  C.  Lawrence,  a  commissioner  for 
the  State  of  Virginia,  do  certify  that  on,  &c. 
at,  &c.  N.  H.  Campbell,  a  witness  produced 
on  behalf  of  William  J.  Read  in  a  suit  depend- 
ing in  the  Circuit  court  of  Bedford  county. 
State  of  Virginia,  came  before  me,  and  the 
said  N.  H.  Campbell  having  been  first  duly 
sworn  to  testify  to  the  truth,  &c.  deposes,  &c. 
The  deposition  on  its  face  states  that  the  wit- 
ness was  cross-examined  by  counsel  for  Step- 
toe. 
5  'From  the  third  exception,  it  appears 

that  the  defendant  Steptoe  offered  to 
introduce  the  other  defendant  Quarles,  as  a 
witness  to  prove  that  the  demand  sued  for 
was  the  individual  debt  of  said  Quarles,  and 
that  there  was  no  liability  of  Steptoe  there- 
for. But  the  plaintiff  objected ;  and  there- 
upon Quarles  offered  to  withdraw  the  plea,  so 
far  as  related  to  himself,  theretofore  pleaded; 
but  the  court  refused  to  permit  him  to  do  so. 
Leave  was  then  asked  to  permit  him  to  ac- 
knowledge the  plaintiff's  action,  to  enable 
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him  to  testify  for  Steptoe  ;  bat  the  court 
refused.  Steptoe  agaia  offered  Quarles  as  a 
witness,  the  counsel  for  the  defendants  stat- 
ing- that  Quarles  was  making  no  defence, 
and  that  the  proof  they  offered  applied  wholly 
to  Steptoe.  But  the  court  again  refused  to 
permit  Quarles  to  testify.  To  all  of  which 
ruling^  the  defendant  Steptoe  excepted  : 
and  he  afterwards  obtained  a  supersedeas  to 
the  judgment  from -a  judge  of  this  court. 

Grattan,  for  the  appellant. 

McRae,  for  the  appellee. 

JOYNES,  J.  This  is  an  action  of  assumpsit 
against  Steptoe  &  Quarles  as  partners.  At 
April  term  1857,  the  defendants  pleaded 
jointly  that  they  did  not  assume  upon  them- 
selves in  manner  and  form,  &c.  Issue  was 
joined  upon  this  plea,  and  the  case  was  tried 
upon  that  issue  at  April  term  1859.  When 
the  case  was  called  for  trial  at  that  term, 
Steptoe  asked  leave  of  the  court  to  withdraw 
the  plea  previously  entered  (Quarles  making 
no  objection),  and  to  file  in  lieu  of  it,  a  plea 
in  his  own  behalf  only ;  assigning  as  the 
reason  for  the  application,  that  the  defence 
relied  upon  was  that  the  debt  which  the 
action  was  brought  to  recover,  was  the 
individual  debt  of  Quarles,  and  not  the  debt 
of  the  partnership ;  and  that  Steptoe 
6  wished  to  introduce  'Quarles  as  a  wit- 
ness to  establish  this  defence.  But 
Quarles  did  not  confess  a  judgment,  or,  as  far 
as  appears,  offer  to  do  so. 

The  plea  then  offered  by  Steptoe  alleged 
that  the  ^'defendants  did  not  assume  upon 
themselves  in  manner  and  form,  &c." — which 
was  precisely  the  same  as  the  plea  on  which 
issue  was  already  joined.  The  issue  upon  the 
plea  tendered  would  have  been  the  same  as 
that  upon  the  other  ;  namely,  whether  the 
defendants  did  or  did  not  assume  upon  them- 
selves in  the  manner  and  form,  &c.  The 
only  difference  between  the  pleas  was,  that 
in  one  the  averment  was  made  by  both  of  the 
defendants,  and  in  the  other  it  was  made  by 
Steptoe  only. 

The  court  refused  to  allow  the  plea  ten- 
dered by  Steptoe  to  be  substituted  for  the 
other,  and  afterwards  refused  to  allow  it  to 
be  pleaded  as  an  additional  plea.  Inasmuch, 
however,  as  the  issue  tendered  by  the  plea 
offered  by  Steptoe  was  precisely  the  same  as 
that  already  joined  upon  the  first  plea,  no 
ininry  was  done  to  Steptoe  by  refusinir  his 
application.  To  have  allowed  it  would  only 
have  incumbered  the  record  with  two  issues  in 
the  same  words.  Fant  v.  Miller  &  al.,  17 
Gratt.  47. 

The  next  error  assigned  is,  that  the  court 
overruled  the  objection  of  Steptoe  to  the 
reading  of  Campbell's  deposition ;  the  ground 
of  which  was,  that  it  was  taken  without  the 
commission  required  by  law.  The  co.i.mis- 
sioner  who  took  the  deposition  did  not  certify 
that  it  was  taken  in  pursuance  of  any  com- 
mission. It  appeared  that  a  paper  not  sub- 
scribed by  the  clerk,  but  otherwise  in  the 
nsoal  form  of  a  commission,  and  wholly  in 
the  handwriting  of  the  clerk,  was  attached 


to  the  deposition,  being  tied  to  it  by  a 
ribbon.  This  paper,  though  not  subscribed, 
concluded  thus:  "Witness,  Rowland  D. 
Buford,  clerk  of  our  said  court,  at  the  court- 
house, on  the  19th  day  of  April  1858, 

7  in  the  *82d  year  of  the  Commonwealth.  *  * 
It    was  proved  by  the  deputy   clerk, 

that  he,  on  the  27th  April  1858,  received  the 
deposition  with  the  notice  and  commission 
attached  to  it,  as  at  present.  It  was  proved 
by  the  clerk  that  this  commission  was  issued 
and  sent  by  him  in  pursuance  of  an  aflfidavit 
in  the  cause,  and  that  his  failure  to  subscribe 
his  name  to  it  was  from  inadvertence. 

In  the  u»ual  recital  at  the  commencement 
of  the  deposition,  it  is  stated  by  the  com- 
missioner to  be  taken  "on  behalf  of  Wm. 
J.  Read  in  a  suit  depending  in  the  Circuit 
court  of  Bedford  county.  State  of  Virginia;" 
but  the  style  of  the  suit  is  not  there  given. 
But  the  style  of  the  suit  is  given  in  a  caption 
which  precedes  this  recital,  in  which  cap- 
tion are  given  the  names  in  full  of  the 
plaintiff  and  defendants.  It  is  obvious  that 
this  caption  was  intended  to  indicate  the 
style  of  the  suit  in  which  the  deposition  was 
taken.  The  questions  and  answers  likewise 
identify  the  suit  in  which  the  deposition 
was  taken  as  one  in  which  Read  was  plain- 
tiff, and  Quarles  and  Steptoe  were  defendants. 

The  paper  purporting  to  be  a  commission 
was  sufficiently  authenticated  by  this  evi- 
dence, and  it  sufficiently  appeared  that  the 
deposition  was  taken  in  pursuance  of  it. 
The  statute  does  not  require  that  a  com- 
mission shall  be  subscribed  by  the  clerk. 
Though  a  subscription  by  the  clerk  is  usual 
and  proper  as  a  mode  of  authenticating  the 
paper,  its  omission,  through  inadvertence,  as 
in  this  case,  when  the  paper  bears  on  its 
face  the  usual  attestation  clause  denoting  its 
official  character  and  finality,  and  is  in  the 
handwriting  of  the  clerk,  cannot  be  held  to 
invalidate  the  commission.  In  Butts  v. 
Blunt,  1  Rand.  255,  and  Unis  &  al.  v.  Charl- 
ton's adm'r,  12  Gratt.  484,  cited  by  the 
counsel  for  the  plaintiff  in  error,  there  was 
no  proof  that  any  commission  existed. 

8  'It    was    further    objected    in    the 
argument    here,    that    the    judgment 

ought  to  be  reversed,  because  it  does  not 
appear  in  the  record  that  notice  of  the  time 
and  place  of  taking  the  deposition  had  been 
given  ;  and  Collins  v.  Lowry  &  Co.,  2  Wash. 
75,  was  cited  to  sustain  the  objection.  In 
that  case,  as  pointed  out  by  counsel  in  the 
argument  of  Jeter  v.  Taliaferro  &  al.,  4 
Munf.  80,  the  objection  taken  to  the  reading 
of  the  deposition  was  a  general  one,  speci- 
fying no  particular  grounds,  and  the  opin- 
ion of  the  court  was,  that  it  was  incumbent 
on  the  party  who  offered  the  deposition  to 
show  that  he  was  entitled  to  read  it,  by 
showing  that  it  was  regularly  taken  in  all 
respects.  See  Tompkins  &  Co.  v.  Wiley,  6 
Rand.  242  ;  Barker  v.  Barker's  adm'r,  2  Gratt. 
344.  But  in  the  present  case,  the  reading 
of  the  deposition  was  objected  to  on  the 
special  ground,  and  no  other,  that  it  was 
taken  without  a  commission.  It  would  be  a 
surprise  upon  the  plaintiff  to  allow  the 
objection  of  want  of  notice  to  be  made  for 
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the  first  time  in  this  court.  Hill  &  als.  v. 
Bowyer  &  ux.,  18  Gratt.  364. 

The  remaining  error  assigned,  and  the 
most  important,  is  the  refusal  of  the  court  to 
allow  Quarles  to  testify  as  a  witness  for 
Steptoe.  The  facts  are  these:  After  the 
jury  had  been  sworn,  Steptoe  offered  to 
introduce  Quarles  as  a  witness  to  prove  that 
the  demand  sued  for  was  the  individual  debt 
of  Quarles,  for  which  Steptoe  was  not  liable. 
The  plaintiff  objected.  Quarles  thereupon 
offered  to  withdraw  the  plea,  sc  far  as  it  related 
to  himself,  which  the  court  refused  to  permit. 
L/eave  was  then  asked  for  Quarles  to  acknowl- 
edge the  plaintiff's  action,  to  enable  him  to 
testify  on  behalf  of  Steptoe ;  which  was 
likewise  refused.  Then  Steptoe  again  offered 
Quarles  as  a  witness;  the'  counsel  for  the 
defendant  stating  that  Quarles  was  making 
no  defence,  and  that  the  evidence  offered 
applied  to  Steptoe  alone.  The  court  again 
refused  to  allow  Quarles  to  testify. 

9  *The    first    question     is,     whether 
Quarles  was  a  competent  witness  for 

Steptoe  as  the  cause  then  stood;  that  is  to 
say,  upon  the  trial  of  a  joint  plea  of  non- 
assumpsit  by  both  defendants. 

It  is  a  general  rule  of  the  common  law,  that 
in  a  joint  action  upon  contract,  there  can  be 
but  one  final  judgment,  which  must  be  either 
for  or  against  all  the  defendants.  And  the 
rule  is  the  same  whether  the  contract  on 
which  the  action  is  founded  is  joint  or  joint 
and  several,  or  whether  the  action  is  founded 
on  several  and  distinct  contracts,  as  in  a  joint 
action  under  the  statute  against  the  maker 
and  endorser  of  a  note.  Taylor  v.  Beck,  3 
Rand.  316.  This  general  rule  does  not  apply 
where  the  plea  of  one  of  the  defendants  ad- 
mits the  contract  alleged,  and  sets  up  his  dis- 
charge by  matter  subsequent;  as  bankruptcy. 
Nor  does  it  apply  where  one  of  the  defendants 
alleges  that  he  is  not  bound  to  perform  his 
contract  by  reason  of  personal  disability  at 
the  time  it  was  entered  into ;  as  infancy. 
And  these  exceptions  to  the  general  rule  ap- 
ply equally,  whether  the  contract  sued  upon 
is  joint  or  joint  and  several.  Cole  v.  Pennel 
&  al.,  2  Rand.  174;  Woodward  v.  Newhall, 
1  Pick.  R.  500;  Minor  v.  Mech.  Bank  of  Alex- 
andria, 1  Peters'  U.  S.  R.  46. 

But  an  exception  to  the  general  rule  is  not 
allowed  where  the  defence,  though  personal 
to  one  of  the  defendants,  involves  a  denial  of 
the  making  of  the  contract  on  which  the  ac- 
tion is  founded.  3  Rand.  334,  per  Green,  J. 
So  that  in  an  action  against  several  defend- 
ants upon  a  joint  or  joint  and  several  con- 
tract, if  it  appear  from  the  proof  that  one  of 
the  defendants  was  not  a  party  to  the  con- 
tract, though  all  the  other  defendants  were 
parties  to  it,  judgment  will  be  rendered  in 
favor  of  all  the  defendants.  Rohr  v.  Davis 
&  al.,  9  Leigh  30 ;  Baber  v.  Cook  A  al.,  11 
Leigh  606;  Munford  v.  Overseers,  &c.,  2 
Rand.  313. 

Upon  the  principles  of  the  common 

10  law,  therefore,  *Quarles  could  not  have 
been  a  witness  for  Steptoe,  to  prove 

that  he  was  no  party  to  the  contract ;  for  there 
could  have  l>een  at  common  law  but  one  final 
judgment  in  the  action,  and  Quarles  could 


have  said  nothing  in  favor  of  Steptoe,  that 
would  not  have  enured  equally  to  his  own 
benefit.  If  Steptoe  defeated  the  action,  on 
the  ground  that  Quarles  alone  made  the  con- 
tract, judgment  would  go  for  Quarles,  as  well 
as  for  him. 

But  it  is  provided  by  the  Code,  ch.  177,  §  19, 
that  '*in  an  action  founded  on  contract 
against  two  or  more  defendants,  although 
the  plaintiff  may  be  barced  as  to  one  or  more 
of  them,  yet  he  may  have  judgment  against 
any  other  or  others  of  the  defendants  against 
whom  he  would  have  been  entitled  to  recover 
if  he  had  sued  them  only.'*  It  is  contended 
that  under  this  provision,  Quarles  was  not 
incompetent  as  a  witness  for  his  co-defend- 
ant, as  he  would  have  been  at  common  law. 

The  construction  of  this  provision  of  the 
Code  has  not  been  settled  by  this  court.  It 
would  seem,  however,  to  be  clear  that  it  ap- 
plies only  to  cases  in  which  some  of  the 
defendants  are  discharged  upon  grounds  of 
defence  merely  personal,  and  that  where  the 
ground  of  defence  goes  to  the  foundation  of 
the  entire  contract,  the  case  remains  as  at 
common  law.  The  section,  in  terms,  only 
applies  to  cases  in  which  the  plaintiff  shows 
a  cause  of  action  against  some  of  the  defend- 
ants, upon  which  he  would  have  been  entitled 
to  recover  in  case  he  had  sued  them  only,  and 
there  could  be  no  such  recovery  in  any  case 
where  there  is  a  defence  going  to  the  founda- 
tion of  the  entire  contract.  Such  is  the  con- 
struction placed  by  the  courts  of  other  States 
upon  statutes  similar  to  ours.  Blodget  v. 
Morris,  14  N.  York  R.  482 ;  Hubbell  v.  Woolf, 
15  Indi.  R.  204.  And  this  construction  is 
sustained  by  the  decision  of  this  court  in 
Brown's  adm'r  v.  Johnson,  13  Gratt. 
11  644,  ♦where  it  was  held  that  the  statute 
which  gives  an  action  against  the 
representative  of  a  deceased  joint  obligor,  in 
the  same  manner  as  if  those  bound  jointly 
had  been  bound  severally  as  well  as  jointly, 
does  not  affect  the  principle  of  the  common 
law,  that  the  defeat  of  the  remedy  against 
one  joint  obligor,  upon  a  ground  not  personal 
to  himself,  defeats  it  as  to  all  the  obligors. 

Under  the  plea  of  non-assumpsit  it  was 
competent  to  the  defendants  to  defeat  the 
action  upon  grounds  going  to  the  foundation 
of  the  entire  contract.  Thus,  it  might  be 
shown  that  no  such  contract  was  made  by  any 
of  the  defendants ;  that  it  was  void  for  ille- 
gality or  usury  ;  that  there  was  a  want  or  a 
failure  of  consideration  ;  of  that  the  contract 
had  been  discharged  by  payment  or  release. 
5  Rob.  Pract.  255.  Quarles  would  have  been 
incompetent  to  prove  any  such  defence  for 
Steptoe,  because  if  the  defence  was  sustained, 
the  judgment  would  have  been  for  both  de- 
fendants. It  is  no  answer  to  say  that  Quarles 
was  not  offered  as  a  witness  to  prove  any 
such  defence,  but  only  to  prove  that  Steptoe 
was  not  a  party  to  the  contract,  which  was  a 
defence  personal  to  Steptoe.  In  Hawkea- 
worth  V.  Showier  and  Boyce,  12  Mees.  & 
Welsh.  45,  the  action  was  trespass  for  wrong- 
fully taking  the  plaintiff's  goods  under  a 
distress  for  rent.  The  case  having  been 
clearly  proved  against  the  defendant  Boyce, 
who  was  the  broker  employed  to  make  the 


22 


19  QRATT. 


Ballard  &  als.  v.  Thomas  &  Ammon. 


12, 13,  14 


distress,  the  other  defendant.  Showier,  for 
the  parpose  of  showinfr  that  he  had  not 
authorized  the  taking*  of  the  goods  by  Boyce, 
offered  the  wife  of  Boyce  as  a  witness.  Lord 
Abing-er,  C.  B.,  rejected  the  witness ;  and 
the  Court  of  Exchequer  sustained  his  judg- 
ment. Lord  Abinger  said  :  **I  am  clearly  of 
dpinion  that  this  motion  ought  not  to  be 
granted.  It  is  opposed  to  every  principle  of 
law.  It  is  the  first  attempt  which,  after  a 
▼ery  long  experience,  I  ever  remember 
12  to  have  heard  *made,  to  endeavor  to 
make  a  party  to  the  record  and  a  party 
to  the  issue,  a  witness  in  the  cause.  Nothing 
is  clearer  than  this — that  a  person  cannot  be 
a  witness  who  is  a  party  to  the  record,  and 
affected  by  the  determination  of  the  issue, 
and  that  the  wife  of  such  a  person  is  equally 
incapable  of  being  a  witness.  I  take  both 
propositions  to  be  identical."  ♦  •  ♦  ••But 
it  is  said  she  is  only  required  to  be  examined 
as  a  witness  on  a  particular  point,  which 
would  not  prejudice  or  affect  her  husband. 
But  I  deny  the  proposition  that  a  witness  is 
competent  to  give  evidence  for  one  purpose 
only.  If  a  witness  is  competent  at  all,  he  may 
be  examined  upon  every  matter  upon  the 
record.  I  remember  at  one  time  it  was 
thought  that  an  objection  could  be  made  to  a 
witness  with  reference  to  the  particular  kind 
of  question  to  be  put  to  him  ;  but  that  notion 
is  long  since  exploded  ;  and  now  a  witness  is 
considered  competent  or  incompetent  upon 
the  general  g^round  of  exclusion  of  his  interest 
one  way  or  other.  When  once  a  witness  is 
sworn,  he  is  not  sworn  to  answer  particular 
questions,  but  to  give  evidence  on  all  the 
matters  in  dispute  t>etween  the  parties." 
The  other  Barons  expressed  themselves  to 
the  same  effect. 

Gerrish  v.  Cummin gs,  4  Cush.  R.  391,  was 
an  action  of  trover  against  two  defendants 
for  the  conversion  of  a  horse  hired  to  them. 
One  of  the  defendants  suffered  judgment  by 
default,  and  upon  the  trial  he  was  called  by 
the  other  defendant  as  a  witness  for  him. 
He  was  rejected,  and  the  Supreme  court  held 
the  rejection  to  be  right,  because  the  jury  had 
to  assess  damag^es  against  the  defaulted  de- 
fendant.   It  was  then  proposed  to  examine 
the  defaulted  defendant  as  to  the  hiring  only, 
to  prove  that  he  was  himself  the  only  party 
to  the  contract,  without  any  reference  to  the 
question  of  damag^es.    This  was  refused,  and 
the  Supreme   court   sustained  the  decision. 
That  court  said  that  the  witness,  if  admis- 
sible at  all,  would  be  liable  to  be  exam- 
13       ined  *upon  all  questions  pertinent  to 
the  issue ;   that    his    competency   de- 
pended on  his  interest  in  the  event  of  the 
cause,  and  not  on  the  particular  question  to 
which  the  party  calling  him  might  choose  to 
examine  him.     See  also  Chase  v.  Loveriug, 
7  Foster  R.  295 ;  Fulton  Bank  v.  Stafford,  2 
Wend.  R.  4S3 ;  Merrill  v.  Inhab.  of  Berkshire, 
11  Pick.  R.  269 ;  Seip  v.  Storch,  52  Penn.  R. 
210. 

If,  therefore,  Quarles  had  been  put  upon 
the  stand  as  a  witness,  there  was  nothing  to 
prevent  his  g'iving'  evidence  to  establish  a 
defence  groing'  to  the  foundation  of  the 
entire  contract,  though  called  only  for  the 


special  purpose  of  proving  that  Steptoe  was 
no  pany  to  the  contract.  The  offer  of 
Quarles  to  withdraw  his  plea,  and  to  ac- 
knowledge the  plaintiff^s  action,  did  not  alter 
the  case.  For  upon  proof  by  Steptoe  of  any 
ground  of  defence  going  to  the  foundation 
of  the  entire  contract,  final  judgment  must 
have  been  given  for  both  defendants,  not- 
withstanding the  confession  of  judgment  by 
Quarles.  Quarles  would,  therefore,  have 
been  equally  incompetent  if  he  had  confessed 
a  judgment.    Taylor  v.  Beck,  3  Rand.  316. 

The  result  is,  that  the  court  did  not  err  in 
excluding  Quarles  as  a  witness,  or  in  refus- 
ing to  allow  him  to  confess  a  judgment  as 
proposed,  and  that  the  judgment  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

Judgment  affirmed. 


14      *Ballard  &  als.  v.  Thomas  &  Ammon. 

October  Term,  1888,  Richmond. 

I.  Oiifflaal  Order  Book  of  County  Court— Where  Com- 
petent Evidence.— The  orliplnal  order  book  of  a 
County  court  Is  competent  evidence  wherever  a 
certified  copy  would  be  evidence. 

a.  Seme— How  Proved.— The  original  order  book 
may  be  proved  to  be  such  by  a  deputy  clerk,  or 
any  other  person  wbo  can  Identify  It 

a.  County  Court— Qeneral  Jurisdiction— Collateral  Im- 
peachment.*—The  County  court  which  lays  the 
county  levy  Is  not  a  special  tribunal  erected  for 
that  special  purpose.  It  is  the  ordinary  County 
court;  and  that  court  is  a  courtofgreneral  Juris- 
diction. Therefore,  tbougrh  the  record  does  not 
shew  that  the  Justices  had  been  summoned  for 
the  purpose,  or  a  majority  were  present,  the  act 
of  the  court  in  laying  the  levy  cannot  be  ques- 
tioned in  any  collateral  proceeding. 

4.  Levy— Sheriff- Responsibility  to  County  Creditors. — 

The  sheriff  and  his  sureties  in  office  when  the 
county  levy  is  laid,  are  responsible,  at  the  end  of 
six  months  from  the  date  of  the  levy,  to  all  of  the 

*County  Court— Decree— Judgment  —  Collateral  Im- 
peachment.— In  Quesenberry  v.  Barbour,  81  Gratt. 
500.  the  court,  citing  among  others  the  principal 
case  as  authority  said:  "The  Judgment  or  decree  of 
a  court  of  competent  Jurisdiction  over  the  subject 
matter  thereof  is  conclusive  against  the  parties 
thereto  until  it  is  set  aside  or  reversed  by  some 
proceeding  in  the  case  in  the  same  or  an  appellate 
court  It  cannot  be  set  aside  or  annulled  in  any 
collateral  proceeding."  See  to  the  same  effect, 
Lancaster  v.  Wilson,  27  Oratt.  680.  and  note  collecting 
many  cases  in  point;  also,  Fisher  v.  Bassett.  9  Leigh 
119;  Devaughn  v.  Devaughn.  19  Oratt.  666;  Durrett 
V.  Davis.  24  Oratt  908;  note  appended  to  Pulaski 
County  V.  Stuart,  etc..  28  Oratt  872.  collecting  au- 
thorities on  this  point;  Cline  v.  Catron,  22  Oratt 
878:  Spilman  v.  Johnson.  27  Gratt  41. 

See  the  principal  case  distinguished  in  Pulas- 
ki County  V.  Stuart  etc..  28  Oratt  876:  Dinwiddle 
County  V.  Stuart  etc.,  88  Oratt  531;  Chesterfield 
County  V.  Hall,  80  Va.  824.  In  each  of  these  cases, 
the  court  draws  a  distinction  between  a  decree  or 
judgment  rendered  in  a  Judicial  proceedina  within 
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creditors  of  the  county  provided  for  by  it,  thoufirb 
the  sheriff  has  not  collected  the  money,  or  any 
part  of  it 

8.  Same— Same— Same.— Thouffh  after  the  levy  the 
sheriff  is  removed  from  his  office,  on  the  motion 
of  his  sureties,  before  the  six  months  has  expired, 
the  sheriff  and  his  sureties  are  liable  to  the  county 
creditors  provided  for  in  the  levy. 

6.  Same— Same— Same.— Thouffh  the  sheriff  is  re- 
moved from  his  office  on  the  motion  of  his  sureties, 
he  still  has  authority  to  collect  the  levy,  and  his 
sureties  are  responsible,  for  his  failure  to  account 
to  the  county  creditor. 

7.  Statute— To  Appoint  Collector— Permissive.— The 
act  of  1851.  Code.  edi.  of  1860,  ch.  49.  S  18.  which  au- 
thorizes the  Ck>unty  court,  where  there  is  a 
vacancy  in  the  office  of  sheriff,  from  other  causes 
than  his  death,  to  appoint  a  collector  of  the  taxes, 
levies,  &c..is  permissive  only,  not  mandatory;  and 
if  not  acted  on,  a  sheriff  removed  from  office  must 
proceed  to  collect  them,  and  his  sureties  are  lia- 
ble for  his  defaults. 

S.  County  Creditor— Payment  Demanded  of  Sheriff  Un- 
necessary.— A  county  creditor  provided  for  in  the 
county  levy,  is  not  bound  to  apply  to  the  sheriff 
or  his  deputies  for  payment,  before  he  proceeds  to 
enforce  payment  of  his  debts  by  the  sheriff  and 
his  sureties. 

9.  Same— Proper  Recovery.— The  proper  recovery  by 

the  county  creditor,  is  the  principal  of  his 
15        *debt,  with  Interest  from  the  end  of  the  six 

months,  to  the  date  of  the  Judgment,  and 
ten  per  cent  damages  upon  the  amount  of  such 
principal  and  Interest,  and  interest  upon  the  whole 
from  the  date  of  the  Judflrment  till  paid. 

This  was  a  motion  in  the  County  court  of 
Grayaon,  which  was  removed  to  the  Circuit 
court  of  that  county,  made  in  June  1862,  by 
Thomas  &  Ammon,  partners,  against  Robert 
B.  Baker,  late  sheriff  of  Grayson  county,  and 
J.  K.  Ballard  and  several  others,  his  sure- 
ties, to  recover  the  sum  of  four  hundred  and 
twenty  dollars,  the  amount  levied  by  the 
County  court  of  Grayson  on  the  25th  of  June 
1861,  in  favor  of  the  plaintiffs,  with  interest 
and  damages.  The  notice  was  not  served 
upon  Baker  the  sheriff,  but  the  case  proceeded 
against  the  sureties. 

On  the  hearing  of  the  motion,  on  the  24th 
of  September  1862,  the  plaintiffs,  to  prove  the 

the  court's  ordinary  Jurisdiction,  as  in  the  principal 
case,  and  a  decree  or  judarment  rendered  by  a 
court  acting  upon  a  matter  of  special  jurisdiction 
wholly  in  pursuance  of  a  $ptcial  statute  and  upon 
a  matter  outside  of  its  ordinary  Jurisdiction,  and 
when  its  action  is  miniiterial  only  and  not  Judicial. 
In  the  former  case,  the  rule  laid  down  In  the  prin- 
cipal case  as  to  the  presumed  validity  of  the  pro- 
ceedings applies:  but  in  the  latter,  the  Jurisdiction 
is  special,  fixed  by  a  special  statute,  and  must  be 
exercised  in  accordance  with  the  statute.  It  ouffht 
to  appear  affirmatively  that  the  proceedings  are 
strictly  within  the  statute,  for  the  power  is  merely 
ministerial  and  is  not  exercised  Judicially  accord- 
ing to  the  course  of  the  common  law.  SubttarUlal 
compliance  with  the  statutory  requirements  must 
be  shown,  else  the  whole  proceedings  are  Invalid 
and  of  no  effect.  "The  facts  essential  to  give  the 
court  Jurisdiction  must  appear  affirmatively  and  no 
presumption  of  Jurisdiction  will  attend  the  Judg- 
ment" 


qualification  of  Baker  as  sheriff,  on  the  Ist 
of  January  1861,  and  the  execution  of  his 
official  bond,  with  the  defendants  as  his  sure- 
ties, and  also  to  prove  that  in  June  1861,  the 
County  court  laid  a  levy  for  the  county  which 
embraced  the  sum  of  four  hundred  and  twenty 
dollars  due  from  the  county  to  the  plaintiff, 
offered  in  evidence  a  book,  which  they  con- 
tended was  the  original  order  book  of  the 
County  court  for  the  year  1861.  This  the 
defendants  denied,  and  called  for  proof ; 
whereupon  F.  S.  Thomas  was  sworn,  and 
was  asked  by  the  plaintiffs  if  he  was  not  the 
deputy  clerk  of  the  county  of  Grayson.  To 
his  answering  the  question  the  defendants 
objected,  on  the  ground  that  it  was  not  the 
best  evidence  that  the  subject  was  capable  of. 
Whereupon  the  court  asked  the  witness,  if 
there  was  not  an  order  in  said  book  appoint- 
ing him  deputy  clerk  of  that  court :  to  which 
he  answered  yes.  And  to  a  further  question , 
if  he  had  not  qualified  as  deputy  clerk  of  that 
court,  he  answered  yes.  And  being  asked  if 
said  book  was  not  the  order  book  of 

16  said  *court,  he  replied  yes  ;  when  the 
court  directed  him  to  find  the  order  ; 

which  failing  to  do,  the  court  declared  that 
without  any  further  proof,  it  would  receive 
said  book  as  the  genuine  order  book  of  the 
County  court  of  Grayson  county,  and  as  com- 
ing from  the  proper  custody. 

The  order  book  having  been  admitted  as 
evidence,  the  plaintiffs  proved  from  it  the 
election  and  qualification  of  Baker  as  sheriff, 
and  the  execution  of  his  official  bond  with  the 
defendants  as  his  sureties :  his  term  com- 
mencing on  the  1st  of  January  1861. 

At  the  August  term  1861,  of  the  County 
court,  some  of  the  sureties  of  Baker  applied 
to  the  court  to  be  released  from  their  surety- 
ship  ;  and  an  order  was  made  requiring  Baker 
to  give  a  new  bond  by  the  next  term  of  the 
court.  And  at  the  September  term  of  the 
court,  the  court  made  another  order,  reciting- 
that  Baker  had  failed  to  give  the  new  bond, 
and  therefore  removed  him  from  his  office  of 
sheriff,  and  declared  the  office  vacant.  And 
on  the  next  day  the  court  made  another  order 
appointing  Peyton  G.  Hale,  coroner  of  th^ 
county,  to  fill  the  office  of  sheriff  until  the 
same  should  be  filled  by  an  election,  which 
was  appointed  to  be  held  on  the  6th  of  the 
following  November.  And  Hale  thereupon 
executed  his  official  bond  with  sureties,  and 
took  the  oaths  of  office,  and  discharged  its 
duties. 

It  did  not  appear  from  the  record  of  the 
County  court,  or  otherwise,  that  the  justices 
were  summoned  to  attend,  or  that  a  majority 
of  the  justices  of  the  county  was  present 
when  the  county  levy  was  laid :  on  that 
point  the  record  says  nothing.  The  whole 
county  levy  for  the  year  1861  amou  ted 
to  $4,442  50 ;  of  which  Baker  had  paid  $1  oOO ; 
and  he  deposited  in  the  clerk's  office,  <'«f':er 
his  removal  from  office,  tax  tickets,  includ- 
ing the  county  levy  and  revenue,  between  six 
and   seven  thousand  dollars.        •  d  it 

17  was  further  ♦proved  that  aft-  cer 
was  removed  from  office,  his         tties 

collected  upon  the  tax  tickets  for  i..ie  year 
1861,  $3,517;  the  said  tax  tickets    ncluding 
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the  county  levy  and  revenue.  It  was  further 
proved  that  Baker  received  from  one  of  his 
deputies  some  four  thousand  dollars  on 
account  of  the  levy  and  revenue,  the  greater 
part  of  which  was  received  by  him  before  he 
went  out  of  office,  and  that  he  had  collected 
some  $300  himself.  The  commissioners* 
books  for  1861  went  into  his  hands  on  13th 
of  June  1861.  And  it  was  agreed  between 
the  parties  that  the  plaintiffs  were  not  at  the 
time  of  the  levy,  or  since,  residents  of  the 
county  of  Grayson,  and  that  there  had  been 
no  demand  made  by  the  plaintiffs  or  either 
of  them,  on  the  sheriff  or  any  of  his- deputies, 
or  any  of  his  securities  for  this  claim. 

The  evidence  having  been  introduced  and 
the  parties  heard,  the  court  rendered  a  judg- 
ment in  favour  of  the  plaintiffs  against  Bal- 
lard and  the  other  sureties,  upon  whom  the 
notice  had  been  served,  for  the  sum  of  four 
hundred  and  eighty-two  dollars  and  seventy- 
nine  cents,  with  lei^al  interest  thereon  from 
the  25th  of  December  1861,  until  the  24th  of 
September,  18&2,  and  with  ten  per  cent,  dam- 
ages on  the  said  amount,  with  legal  interest 
upon  the  whole  from  the  last  date  until  paid, 
and  their  costs. 

Upon  the  rendering  of  the  judgment 
the  defendants  excepted  to  the  opinions  of  the 
court,  and  also  the  judgment,  setting  out  the 
facts;  and  applied  to  this  court  for  a  superse- 
deas, which  was  awarded. 

Fisher  and  Tipton,  for  the  appellants. 

6.  W.  Jones,  for  the  appellees. 

JOYNES,  J.  This  is  a  motion  by  Thomas 
&  Ammon  against  Baker,  late  sheriff  of  Gray- 
son county,  and  his  sureties,  to  recover  the 
Stzm  of  S420,  levied  for  them  by  the  County 

court  of  said  county  on  the  25th  day  of 
l^j       *June  1861.    At  September  term  1861, 

Baker  was  removed  from  office  for  his 
failure  to  give  a  new  bond,  which  had  been 
required  of  him  upon  the  petition  of  some  of 
his  sureties.  Judgment  was  rendered  for 
the  plaintiffs,  and  various  errors  are  assigned 
ili^the  petition. 

The  first  error  assigned  is,  that  there  was 
no  proper  evidence  before  the  Circuit  court 
that  any  levy  had  been  laid  by  the  County 
court.  The  ground  of  the  objection  is,  that 
the  only  evidence  that  a  levy  had  been  made, 
was  a  book  produced  before  the  Circuit  court 
as  the  original  order  book  of  the  County 
court.  It  has  not  been  contended  that  the 
order  book  of  the  County  Court,  if  authenti- 
cated as  such,  was  not  competent  evidence 
of  its  contents,  to  the  same  extent  as  a  cer- 
tifies copy  would  have  been;  and  such  an 
objedtion,  if  made,  could  not  have  been  sus- 
tain rd.  The  usual  mode  of  proving  the 
recotU  of  another  court,  is  by  the  production 
of  aicsrtified  copy.  But  the  copy  is  not  pro- 
duceftdn  such  cases,  because  it  is  better 
evidenvr^than  the  original.  It  is  received 
only;«vfi  the  ground  of  convenience,  as  a 
snbf  '  '♦^:for  the  orig-inal  record.  The  recep- 
tion \l»  copy  avoids  the  inconvenience  of 
removiir^*  the  orig'inal  record  from  place  to 
place;  andxas  one  court  will  not  take  judicial 


notice  of  the  records  of  another,  the  certificate 
supplies  the  necessary  authentication.  But 
the  original,  if  properly  authenticated,  is 
equally  admissible,  and  is,  in  its  nature,  the 
highest  evidence.  Gray  v.  Davis,  27  Conn. 
R.  447. 

The  objection  was,  that  it  did  not  sufficiently 
appear  that  the  book  produced  was  the  order 
book  of  the  County  court.  To  prove  that 
fact,  the  plaintiffs  examined  one  Thomas, 
who  was  asked  if  he  was  not  the  deputy 
clerk  of  the  County  court  of  Grayson.  The 
question  was  objected  to,  and  does  not  appear 
to  have  been  answered  by  the  witness. 

19  The  court  thereupon  *asked  the  wit- 
ness if  there  was  not  an  order  in  the 

book  appointing  him  deputy  clerk,  to  which 
he  replied  in  the  affirmative,  and  if  he  had 
not  qualified  as  deputy  clerk,  to  which  he 
also  replied  in  the  affirmative.  The  witness 
then  said,  in  reply  to  a  further  question 
from  the  court,  that  the  book  produced  was 
the  order  bopk  of  the  County  court.  The 
court  thereupon  declared  that  it  would  receive 
the  book  without  further  proof,  as  the  genu- 
ine order  book  of  the  County  court,  and  as 
coming  from  the  proper  custody. 

There  was  no  error  in  this  decision.  The 
questions  put  to  the  witness  by  the  court  were 
not  objected  to.  The  answer  showed  that  the 
witness  had  been  appointed  and  qualified  as 
deputy  clerk,  and  the  court  might  well  have 
inferred  that  he  aleo  acted  as  deputy  clerk. 
In  this  view,  the  proof  was  as  complete  as  if 
the  clerk  himself  had  produced  the  book  and 
proved  its  authenticity.  But  even  if  the  wit- 
ness was  not  deputy  clerk,  or  was  not  proved 
by  any  competent  evidence  to  be  such,  he 
might  still  be  able  to  identify  the  order  book 
of  the  County  court.  He  professed  to  identify 
it,  and  it  was  for  the  court  to  judge  of  the 
credit  due  to  his  testimony.  The  book  was 
before  the  court,  and  it  could  judge  of  its 
genuineness  from  inspection.  In  such  a  case 
it  is  hardly  possible  that  there  could  ever  be 
a  mistake,  and  in  this  case  there  is  not  a  par- 
ticle of  evidence  to  raise  a  suspicion  that  the 
book  was  not  in  fact  what  it  was  represented 
to  be. 

The  next  error  assigned  is,  that  the  County 
court  had  no  authority  to  lay  the  levy,  the 
justices  not  having  been  summoned  for  the 
purpose. 

The  record  does  not  show  that  the  justices 
had  not  been  summoned.  It  is  silent  on  that 
subject.  The  real  question,  therefore,  is, 
whether  it  is  necessary,  upon  this  motion, 
that  the  record  should  show  affirmatively  that 
the  justices  had  been  summoned. 

The  court  which  lays  the  county  levy 

20  is  not  a  special  *tr j  bunal  created  for  that 
particular  purpose.     It  is  the  ordinary 

County  court.  That  court  is  a  court  of  gen- 
eral jurisdiction.  Harvey  v.  Tyler,  2  Wall.  U. 
S.  R.  328.  Before  the  court  can  lawfully  pro- 
ceed to  lay  the  levy,  all  the  justices  must  have 
been  summoned  for  the  purpose,  or  a  major- 
ity of  the  justices  must  be  present.  If  all  the 
justices  have  been  summoned,  the  levy  may 
be  laid,  provided  a  sufficient  number  be  pres- 
ent to  form  a  court  for  ordinary  purposes. 
When  the  court  is  about  to  lay  the  county 
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levy,  the  first  question  to  be  determiaed  is, 
whether  the  justices  have  all  been  summoned, 
or,  if  they  have  not  been  summoned,  whether 
a  majority  of  them  is  present.  And  when 
the  court  proceeds  to  lay  the  levy,  it  in  effect 
determines  these  questions,  and  decides  that 
the  justices  have  been  summoned,  or  that  a 
majority  of  them  is  present.  The  propriety 
of  that  decision  cannot  be  called  in  question 
in  any  collateral  proceeding. 

In  Cos  &  al.  V.  Thomas'  adm'z,  9  Gratt. 
323,  a  motion  was  made  in  the  Circuit  coUrt 
by  the  representative  of  Thomas,  late  sheriff, 
to  recover  from  Cox,  his  deputy,  for  his 
default  in  not  paying  over  money  received  by 
him  upon  an  execution  issued  from  the  County 
court.  The  plaintiff  in  the  execution  had 
obtained  a  judgment  in  the  Circuit  court 
against  the  representative  of  Thomas,  and 
in  this  motion  Cox  sought  to  impeach  that 
judgment,  on  the  ground  that  the  Circuit 
court  had  no  jurisdiction  to  render  it,  inas- 
much as  the  statute  only  authorizes  the 
motion  of  the  execution  creditor  to  be  made 
in  the  court  from  which  the  execution  issued. 

But  this  court  overruled  the  objection. 
Judge  Allen  delivering  the  opinion  of  the 
whole  court,  said :  *'In  the  case  of  the  Mar- 
shalsea,  10  Coke  76  a,  it  was  resolved,  that 
where  a  court  has  jurisdiction  of  a  cause  but 
proceeds  erroneously,  no  action  lies  against 
the  party  who  sues,  or  the  ofiBcer  who 
21  executes  the  precept  *of  the  court.  But 
if  the  court  had  no  jurisdiction,  the 
whole  proceeding  is  coram  non  judice,  and 
actions  will  lie  against  them  without  regard 
to  the  precept.  If  the  court  has  cognizance 
of  the  cause,  advantage  cannot  be  taken  of 
an  erroneous  judgment  collaterally.  For 
though  the  error  be  apparent,  the  judgment 
remains  in  force  until  reversed.  Drury  case, 
8  Coke  139 ;  Tarlton  v.  Fisher,  Dougl.  R.  671. 
The  only  question,  then,  would  seem  to  be, 
whether  the  subject  matter  was  within  the 
jurisdiction  of  the  court;  if  it  was,  if  the 
jurisdiction  of  the  court  extended  over  that 
class  of  cases,  it  was  the  province  of  the  court 
to  determine  for  itself  whether  the  particular 
case  was  one  within  its  jurisdiction.  The 
Circuit  court  is  one  of  general  jurisdiction, 
taking  cognizance  of  all  actions  at  law  be- 
tween individuals,  with  authority  to  pro- 
nounce judgments,  and  to  issue  executions 
for  their  enforcement.  The  jurisdiction  of 
this  court  to  take  cognizance  of  all  contro- 
versies between  individuals  in  proceedings 
at  law  need  not  (as  in  the  case  of  courts  of 
restricted  and  limited  jurisdiction),  appear 
on  the  face  of  the  proceedings.  When  its 
jurisdiction  is  questioned,  it  must  decide  the 
question  for  itself.  Nor  is  it  bound  to  set 
forth  on  the  record  the  facts  on  which  its 
jurisdiction  depends.  Whenever  the  subject 
matter  is  a  controversy  at  law  between  indi- 
viduals, the  jurisdiction  is  presumed  from 
the  fact  that  it  has  rendered  the  judgment. 
And  the  correctness  of  such  judgment  can  be 
inquired  into  only  in  some  appellate  tribu- 
nal.'* It  was  held,  therefore,  that  the  judg- 
ment rendered  by  the  Circuit  court  in  favor 
of  the  execution  creditor,  was  an  adjudica- 
tion of  the  facts  on  which  the  jurisdiction  of 


the  court  depended,  the  correctness  of  which 
could  not  be  called  in  question  in  a  collateral 
proceeding. 

The  case  of  Cox  &  al.  v.  Thomas'  adm'x, 

has  been  followed  by  Hutchinson,  sheriff,  v. 

Priddy,  12  Gratt.  85 ;  Andrews  v.  Avery,  13 

Gratt.  229 ;  and    Gibson  v.   Beckham 

22  *&  als.,  16  Gratt.  321.    These  cases, 
and  others  cited  in  them,  have  settled 

the  law  of  this  State  in  respect  to  the  con- 
clusiveness of  records  upon  jurisdictional 
questions,  a  subject  upon  which  there  exists 
an  irreconcilable  diversity  in  the  decisions 
elsewhere.  See  notes  to  Crepps  v.  Durden, 
1  Smith  Iread.  Cas.  378. 

In  conformity  with  the  principle  thus  es- 
tablished, the  order  of  the  court  in  this  case 
laying  the  county  levy  at  June  term,  was  an 
adjudication  that  the  facts  existed  which 
were  necessary  to  authorize  that  proceeding, 
and  that  adjudication  cannot  be  called  in 
question  in  this  collateral  proceeding.  And 
it  was  accordingly  so  held  by  this  court  in 
Cook,  sheriff,  v.  Hayes,  9  Gratt.  142. 

It  was  conceded  by  counsel  in  this  case, 
that  Cook  V.  Hayes  is  an  authority  in  point. 
We  were  urged  to  overrule  it,  however,  on 
the  ground,  that  the  laying  of  the  county 
levy  is  not  a  judicial  proceeding,  and  that 
the  jurisdiction  of  the  County  courts  cannot 
be  presumed  in  respect  to  any  of  their  pro- 
ceedings which  are  not  strictly  judicial.  No 
authority  has  been  cited  for  this  proposition, 
and  I  shall  not  stop  to  consider  it.  For 
while  in  the  assessment  of  the  tax  the  County 
court  exercises  power  which  does  not  come 
within  the  ordinary  scope  of  judicial  power, 
in  the  adjudication  of  the  debts  chargeable 
upon  the  county,  on  which  rests  the  right  of 
the  creditor  to  proceed  against  the  sheriff 
and  his  securities,  the  court  exercises  a  power 
which  is  purely  judicial  in  its  nature,  though 
it  is  not  exercised  in  the  usual  form  of  judi- 
cial proceedings.  The  action  of  the  court  in 
the  exercise  of  such  a  power  cannot  be  ques- 
tioned in  a  collateral  proceeding.  Harvey 
V.  Tyler,  ubi  supra. 

The  statute  provides  that  every  sum,  pay- 
ment whereof  is  directed  out  of  the  levy, 
shall  be  paid  within  six  months  from  the 
date  of  the  order,  and  that  if  any  such  sum 
is  not  so  paid,  judgment  therefor  may 

23  *be  obtained  against  the  sheriff  and 
his  sureties,  on  motion.    Code  of  1860, 

ch.  53,  g  17.  The  effect  of  the  statute  is, 
that  the  sheriff  and  his  securities  are  liable 
to  the  creditor,  after  the  expiration  of  the 
six  months,  whether  the  money  has  been 
collected  from  the  taxpayers  or  not.  Stuart 
V.  Hamilton,  2  Hen.  &  Mun.  48.  This  lia- 
bility was  not  affected,  in  the  present  case, 
by  the  removal  of  the  sheriff  from  office 
before  the  expiration  of  the  six  months.  The 
duty  of  collecting  the  levies  had  devolved 
upon  the  sheriff,  and  he  had  commenced  the 
execution  of  it  before  his  removal  from  office, 
and  he  was  bound  to  complete  it,  notwith- 
standing his  removal. 

The  statute,  taken  from  the  Code  of  1849, 
provides,  that  when  there  is  no  person  acting 
as  sheriff,  the  coroner  shall  perform  all  the 
duties  of  sheriff,  except  such  as  relate  to  the 
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collection  of  taxes,  levies,  Sec,  Code  of  1860, 
ch.  49,  §  20.  The  act  of  1851  provides,  that 
in  any  case  of  vacancy  in  the  office  of  sher- 
iff, from  other  causes  than  the  death  of  the 
sheriff,  the  County  court  may  appoint  a  col- 
lector of  the  taxes,  levies,  &c.  Code  of  1860, 
ch.  49,  §  18.  But  this  provision  is  permissive 
only,  and  not  mandatory.  Where  no  such 
appointment  is  made,  the  duty  of  the  sheriff 
to  collect  the  taxes,  levies,  &c.,  remains,  and 
the  sureties  remain  liable  for  its  due  per- 
formance. Besides,  one  of  the  duties  which 
devolved  upon  the  sheriff  was  to  pay  to  each 
person  the  sum  levied  for  him,  within  six 
mou  ths  from  the  date  of  the  order.  The  pres- 
ent motion  is  founded  on  a  breach  of  that 
duty.  As  soon  as  that  duty  was  undertaken 
by  the  sheriff,  the  securities  became  liable 
for  its  due  fulfillment  by  him.  The  sureties 
did  not  undertake  merely  that  the  sheriff 
should  faithfull]r  account  for  the  money 
which  he  might  collect  from  the  levies,  but 
also  that  he  should,  within  six  months,  pay 
to  each  person  the  sum  levied  in  his  favor. 
In  case  of  non-payment  by  the  sheriff, 

24  *they  were  liable,  as  I  have  said  before, 
though  the  sheriff  had  not  collected  a 

dollar.  If  the  sureties  are  liable  though  the 
sheriff  has  collected  nothing,  they  must  be 
equally  so  when  he  has  collected  a  part, 
though  it  was  not  collected  until  after  his 
removal  from  office. 

There  is  no  force  in  the  objection,  so  stren- 
uously urged,  that  the  sureties  are  thus  made 
liable  for  acts  and  defaults  of  the  sheriff 
committed  after  he  ceased  to  be  sheriff.  The 
sureties  of  the  sheriff  undertake  that  he  shall 
perform  the  duties  of  the  office  of  sheriff,  and 
their  liabilities  are  commensurate  with  his 
duties.  Many  of  such  duties  are  to  be  per- 
formed after  the  sheriff  has  ceased  to  hold 
the  office.  Thus,  it  is  well  settled  at  com- 
mon law,  that  when  a  sheriff  has  levied  a 
fieri  facias  while  in  office,  he  is  authorized, 
and  may  be  compelled,  to  complete  the  exe- 
cution by  a  sale  of  the  goods,  after  he  is  out 
of  office.  The  sureties  of  the  sheriff  are  as 
much  liable  for  his  acts  and  defaults  in  the 
execution  of  these  duties,  after  he  is  out  of 
office  as  while  he  is  in  it.  The  undertaking 
of  the  sureties  is  entire,  that  he  shall  faith- 
fully perform  his  duties,  and  it  is  immaterial 
when  the  acts  or  defaults  in  respect  to  them 
took  place.  So  a  deputy  sheriff  has  author- 
ity to  act  after  the  term  of  office  of  the 
sheriff  is  ended,  in  the  completion  of  duties, 
the  execution  of  which  was  commenced  dur- 
ing the  term,  and  the  sureties  of  the  sheriff 
are  responsible  for  acts  of  the  deputy  thus 
done  after  the  term  of  his  principal  has 
expired.  Tyree  v.  Wilson,  9  Gratt.  59.  So 
when  a  sheriff  goes  out  of  office,  his  power 
and  duty  to  continue  the  collection  of  the 
taxes  and  levies  remain,  in  like  manner,  and 
the  statute  preserves  to  him  the  same  power 
of  distress  and  sale  as  while  he  continued  in 
office.    Code  of  1860,  ch.  36,  g  4. 

Nor  is  there  any  force  in  the  other  objec- 
tion insisted  upon,  that  to  hold  the  sure- 

25  ties  liable    for  the    payment  *of  the 
money  due  to  the  plaintiffs  in  this  case, 

is  in  conflict  with  the  provisions  and  policy 


of  chap.  146  of  the  Code,  under  which  the 
sheriff  was  removed  from  office.  That  chap- 
ter provides,  that  when  an  officer  who  has 
been  required  to  give  a  new  bond,  as  therein 
prescribed,  fails  to  do  so,  he  shall  be  deemed 
to  have  been  guilty  of  a  breach  of  official 
duty,  and  shall  be  forthwith  removed  from 
office.  But  it  is  silent  as  to  the  effect  of  such 
removal  upon  the  liability  of  the  sureties. 
There  is  no  difficulty,  however,  in  fixing  its 
meaning  and  effect.  After  his  removal  from 
office,  the  sheriff  can  undertake  no  new  duty, 
and  make  the  sureties  responsible  for  its  due 
performance.  But  when  the  duty  was  under- 
taken by  the  sheriff  and  the  performance 
commenced,  before  his  removal,  he  must  go 
on  to  complete  it,  unless  provision  is  made 
by  law  for  transferring  it  to  other  hands. 
In  such  a  case,  the  liability  of  the  securities 
for  the  performance  of  the  duty  has  attached, 
and  their  liability,  as  in  other  cases,  is  com- 
mensurate with  the  duty  of  the  sheriff. 

These  views  dispose  of  the  third,  fourth  and 
fifth  assignments  of  error,  which  all  proceed 
upon  the  assumption,  that  the  defendants 
cannot  be  held  liable  in  this  case,  unless  it 
can  be  shown  that  money  sufficient  to  satisfy 
the  claim  of  the  plaintiffs  remained  in  the 
hands  of  the  sheriff,  arising  from  collections 
made  before  his  removal  from  office. 

The  next  error  assigned  is,  that  the* plain- 
tiffs are  non-residents  of  the  county,  and  that 
no  demand  of  payment  was  made  upon  the 
sheriff  before  the  motion  was  instituted. 
The  provision  of  chapter  187,  §  20  of  the  Code, 
which  is  relied  upon  to  sustain  the  position 
that  a  previous  demand  was  necessary,  is 
confined  to  the  case  of  money  made  under 
execution,  and  does  not,. therefore,  apply  to 
this  case.  The  statute  upon  which  this  pro- 
ceeding is  founded  provides,  that  every 
26  *sum,  whereof  payment  is  directed  out 
of  the  levy,  "shall  be  paid"  by  the  sher- 
iff to  the  person  to  whom  payment  is  so  di- 
rected, within  six  months  from  the  date  of 
the  order.  This  imposes  an  absolute  duty  on 
the  sheriff.  And  the  statute  further  pro- 
vides, that  **if  any  such  sum  be  not  so  paid/* 
judgment  may  be  obtained,  on  motion, 
against  the  sheriff  and  his  securities.  The 
liability  upon  non-payment  is  direct  and  un- 
conditional. No  previous  demand  is  neces- 
sary in  such  a  case.  3  Rob.  Pract.  (new)  601, 
603. 

I  do  not  understand  this  court  to  have  de- 
cided, in  Ccok  V.  Hayes,  that  a  previous 
demand  is  necessary,  before  such  a  motion  as 
this  can  be  maintained.  The  court  held,  in 
that  case,  that  if  a  demand  was  necessary, 
the  objection  for  the  want  of  it  could  not  be 
made  for  the  first  time  in  this  court,  and 
moreover,  that  upon  the  evidence,  in  that 
case,  it  might  be  inferred  that  a  demand  had 
been  made. 

The  only  remaining  assignment  of  error  is, 
that  if  the  plaintiffs  were  entitled  to  judg- 
ment at  all,  the  court  gave  them  judgment 
for  too  much.  The  sum  levied  for  the  plain- 
tiffs was  $420,  which  was  payable  on  the  25th 
day  of  December  1861.  To  this  sum  the  court 
added  interest  up  to  the  date  of  the  judgment 
(September  25,  1862),  and  ten  per  cent,  dam- 
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ages  on  the  amount  of  principal  and  interest. 
These  amounted  together  (principal,  interest 
and  damages)  to  $482  79.  The  court  then 
gave  judgment  for  the  said  sum  of  $482  79, 
with  interest  thereon  from  December  25, 1861, 
to  the  date  of  the  judgment,  with  ten  per 
cent,  damages  on  the  aggregate,  and  interest 
on  the  whole  from  the  date  of  the  judgment 
till  paid.  This  was  an  error,  for  which  the 
judgment  must  be  reversed,  and  a  judgment 
rendered  for  the  proper  amount,  namely :  for 
$420,  with  interest  thereon  from  December 

25, 1861,  to  September  25, 1862,  with  ten 
27        per  cent,  damages  *on  the  amount  of 

such  principal  and  interest,  and  inter- 
est on  the  whole  from  September  25,  1862, 
till  paid. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

Judgment  reversed. 
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[100  Am.  Dec.  666.] 

I.  Tenants  In  Common— Statute.— Every  tenant  in 
common  has  a  rlfirht  to  possess,  use  and  enjoy  the 
common  property,  without  belnflr  accountable  to 
his  co-tenants  for  rents  or  profits,  except  under 
the  statute,  for  so  much  as  he  may  receive  beyond 
his  just  share  or  proportion.  Code.  ch.  145, 
S  14.* 

a.  Same— How  the  Common  Property  to  Be  Used.— 

Tenants  In  common  are  not  bound  to  use  the  com- 
mon property  jointly,  by  means  of  a  contract  of 
partnership  between  them,  but  may  possess,  use 
and  enjoy  the  common  property  severally,  ac- 
countluflr  to  their  co-tenants  for  so  much  of  the 
rents  and  profits  as  they  may  receive  beyond  their 
just  share  and  proportion. 

3.  5ame— Measure  of  Accountability  to  Co-Tenants— 
Rentj.t— As  a  general  rule,  where  a  tenant  in  com- 
mon uses  the  common  property  to  the  exclusion 
of  his  co-tenants,  or  occupies  and  uses  more  than 
his  just  share  or  proportion,  the  best  measure  of 
his  accountability  to  his  co-tenants  Is  their  shares 
of  a  fair  rent  of  the  property  so  occupied  and 
used  by  him. 

*Code,  ch.  146,  §  14:  "An  action  of  account  may  be 
maintained  against  the  personal  representative  of 
any  guardian,  ballff  or  receiver,  and  also  by  one  joint 
tenant  or  tenant  in  common,  or  his  personal  repre- 
sentative, against  the  other  as  ballfF,  for  recelvlnflr 
more  than  his  just  share  and  proportion,  and  aflralnst 
the  personal  representative  of  any  such  joint  ten- 
ant or  tenant  in  common." 

tTenants  In  Common— fleasure  of  Accountability.— As 

a  general  rule,  the  proposition  laid  down  in  the  third 
headnote.  that  where  a  tenant  in  common  occupies 
the  common  property  to  the  exclusion  of  his  co-ten- 
ants, he  is  liable  for  a  reasonable  rtnt  of  the  com- 
mon property  which  he  occupies,  seems  well 
settled.  But,  as  held  in  Early  v.  Friend .  16  Oratt.  21, 
he  is  only  liable  for  a  reasonable  rent  for  the  prop- 
erty in  the  condition  it  was  when  he  came  into  pos- 
session, and  he  is  not  accountable  for  Issues  and 
profits  actually  made  by  the  application  of  his  skill, 
labor  and  capital  to  the  property.    This  case  is  ap- 


4.  Same— Same— Exceptions— Issues  and  Profits.^- But 

there  may  be  peculiar  circumstances  in  a  case 
maklnsr  it  proper  to  resort  to  an  account  of  Issues, 
profits,  &c.  as  a  mode  of  adjustment  between  the 
tenants  in  common. 

5.  Same— Lead  Mines— Adjustment— Issue  and  Profits. 
—In  the  case  of  a  tenancy  in  common  In  lead  mines, 
an  account  of  issues  and  profits  is  the  proper  mode 
of  adjustment.  And  in  settliufir  the  accounts  of  the 
operating  tenants,  they  should  not  kbe  charged  a 
certain  sum  per  ton  for  the  ore  raised  from  the 
mine,  or  credited  with  an  estimated  sum  per  ton 
for  raisinfir  the  ore  and  manufacturincr  the  lead: 
but  each  so  operating  is  to  be  charged  with  all  his 
receipts  and  credited  with  all   his  expenses  on 

account  of  the  operation  of  the  mine. 
29     *6.  Same— Same— Same— Improvements  by  Ten- 
ant In  Common.— In  such  a  case  the  operating 
tenant  in  common  should  have  a  credit  in  his  ac- 
count for  Improvements   made   by    him    wbicb 
were  necessary  to  his  operation  of  the  mine. 

7.  Same— Liability  to  Co-Tenants  for  Destruction  of 
Common  Property.— A  tenant  in  common  occupy- 
Infir  and  usiufir  the  common  property  separately, 
will  be  responsible  to  hl^  co-tenants,  if  he  wilfully 
or  by  firross  qeflrliflrence,  has  destroyed  or  wasted 
the  common  property. 

8.  Same— Same— Bill  Must  So  Charse.— But  he  cannot 
be  held  responsible  for  such  destruction  or  waste 
in  a  case  in  which  the  bill  does  not  charge  it 

9.  Same— Commissioner's  Report— Exceptions  to  Ac- 
counts Stated.— The  commissioner  for  settling 
the  accounts  of  the  parties,  says  in  his  report— 
"The  complainants  will  hereafter  render  an  ac- 
count of  a  remnant  of  the  business  still  left  in  their 
hands."  There  are  exceptions  by  both  parties  to 
the  accounts  as  stated;  but  the  court  overrules 
them  all,  confirms  the  report,  and  makes  a  final 
decree  in  favor  of  the  defendant  It  being  not 
probable  that  the  further  account  referred  to  by 
the  commissioner,  will  lessen  the  amount  due  the 
defendant,  if  there  be  no  other  error,  the  appellate 
court  may  amend  the  decree  by  providing  for 
the  further  account,  and  affirm  it 

In  February  1854  David  Graham  and  thir- 
teen other  persons,  partners  under  the  name 
of  the  Wythe  Union  Lead  Mines  Company, 

proved  in  White  v.  Stuart,  etc.,  76  Va.  546,  and  in  the 
principal  case.  See  also,  Paxton  v.  Oamewell,  83 
Va.  706,  approving  the  principal  case  as  to  the  point 
here  laid  down,  and  Rust  v.  Rust  17  W.  Va.  910. 

As  to  this  rule  there  seems  to  be  no  distinction  be- 
tween tenants  in  common  and  joint  tenants.  See 
Newman  v.  Newman,  27  Gratt  722,  where  the  rule 
of  the  principal  case  is  applied  to  a  case  of  joint 
tenants. 

tSame— Same— Bxception»— Issues  and  Prof  Its.— But 
as  stated  in  the  fourth  headnote  to  the  principal 
case,  the  rule  stated  in  the  above  note  is  subject  to 
an  exception,  growing  out  of  the  peculiar  circum- 
stances of  the  case,  where  it  may  be  necessary  to  re- 
sort to  Issues  and  profits  that  an  equitable  and  fair 
adjustment  may  be  reached.  As  to  this  exception, 
and  the  method  of  adjustment  in  such  case,  see 
Early  v.  Friend.  16  Oratt  21 :  Newman  v.  Newman, 
27  Gratt  722  et  seq.,  quoting  at  length  from,  and  sus- 
taining, the  principal  case;  RufFners  v.  Lewis,  7 
Leigh  720:  2  Min.  Inst  (4th  Ed.)  408:  fwU  appended 
to  Newman  v.  Newman,  27  Gratt  722:  Williamson  v. 
Jones,  48  W.  Va.  582,  27  S.  E.  Rep.  419. 
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filed  their  bill  in  the  circuit  court  of  Wythe 
connty,  ag^ainst  Alexander  Pierce  and  Alex- 
ander N.  Chaffin.    The  plaintiffs  alleg^e  in 
their  bill,  that  they  are  the  owners  of  four- 
teen sixteenths  of  valuable  lead  mines  lying 
in  the  county  of  Wythe,  to  which  is  attached 
a  large  quantity  of  land  and  valuable  fixtures 
for  the  manufacture  of  lead  on  an  extensive 
scale;  and  the  remaining  two  sixteenths  be- 
long to  Alexander  Pierce  and  Alexander  N. 
Chaffin.    That  the  property  is  incapable  of 
division  without  greatly  impairing  its  value. 
That  the  plaintiffs  formed  a  partnership  in 
February  1848,  under  the  style  of  the  Wythe 
Union  Lead   Mines    Company,  to  continue 
until  February  1858,  for  the  purpose  of  min- 
ing and  manufacturing  lead.    That  they  had 
pnrpo*^  ^<>  ^^^  other  parties  to  join  them, 
but  that  Pierce  had  refused  to  do  so,  and  had 
taken  possession  of  a   part  of  the  property 
and  improvements  and  was  working 
30       them  separately.     *That    whilst    the 
plaintiffs  were  working  on  the  principle 
of  reducing  all  their  expenditures  to  the  cash 
value,    and  their    business     showed     large 
profits.  Pierce  was  doing  great  injury  to  the 
property,  expending  a  great  deal  in  improve- 
ments that  were  not  necessary  to  the  working 
of  the  mines  as  a  whole,  and  was  employing 
hands  who  were  incompetent  and  idle.    That 
he  was  carrying  on  a  store  in  connection  with 
his  mining"  operations,   and  would   employ 
only  such  hands  as  would  take  their  payment 
for  wages  from  his  store,  and  was  conducting 
his  operations  so  as  to  shew  small  profits  from 
his  mining,  and  would  afford  large  profits 
upon  his  sales  from  his  store,  which  he  claims 
as  his  own,  and  that  he  had  not  made  any 
dividend  of  his  profits  from  mining,  up  to  the 
time  of  filing  the  bill,  and  from  what  they 
knew  of  the  principle  on  which  his  business 
was  conducted/ they  had  but  little  hope  that 
any  length  of  time  would  produce  a  different 
result.    They  insist  that  the  profits  from  the 
store  should   be   considered   as  partnership 
profits,  and  should  be  accounted  for  as  such. 
The  defendant  Cha^n  had  stood  aloof,  taking 
no  part  in  the  business. 

The  prayer  of  the  bill  is,  that  an  account 
may  be  directed,  of  the  operations  of  the 
said  Pierce  in  the  manufacture  of  lead  at  the 
mines  where  he  was  operating,  from  the  com- 
mencement of  his  business  in  February  1848, 
to  the  time  of  filing  the  bill,  and  that  in  tak- 
ing said  account  the  commissioner  be  directed 
to  ascertain  what  amount  of  lead  he  had 
made,  and  at  what  average  price  per  ton ;  what 
profits  had  been  derived  therefrom,  and  to 
whom  they  rightfully  belonged.  Also  what 
profits  had  t>een  realized  by  Pierce  during 
the  same  time,  from  the  mercantile  estab- 
lishment which  had  been  carried  on  by  him 
in  connection  with  the  making  of  lead  at  the 
mine,  and  any  other  account  which  will  be 
necessary  to  show  the  liability  of  Pierce 
to  the  other  owners  of  the  joint 
31  'property,  growing  out  of  his  operations 
at  the  said  mines;  and  that  all  the 
joint  owners  may  be  decreed  their  just  pro- 
portion thereof:  That  if  it  shall  seem  equi- 
table and  jnst,  the  profits  of  the  mercantile 
concerns  which  may  be   carried  on  at  the 


mines  in  connection  with  the  making  of 
lead  shall  be  the  common  property  of  the 
joint  owners  thereof,  and  distribution  de- 
creed to  them  according  to  their  respective 
rights;  and  for  general  relief.  There  was  a 
prayer  for  partition  by  a  sale  or  an  allotment 
of  part  and  sale  of  the  residue,  if  upon  the 
final  hearing  this  should  seem  advisable ; 
but  there  was  no  action  upon  this  question. 

Pierce  filed  his  answer  on  the  10th  day  of 
May  1855.  He  says  that  all  the  owners 
joined  in  carrying  on  the  business  of  manu- 
facturing lead  from  the  year  1838  to  1848,  at 
which  time  the  partnership  expired.  That 
the  parties  could  not  agree  upon  terms  for 
continuing  the  business  jointly.  That  the 
plaintiffs  took  possession  of  all  the  improve- 
ments. That  the  defendant  before  he  could 
realize  anything  from  his  interest  in  the 
property,  was  obliged  to  make  large  expendi- 
tures for  sinking  shafts,  building  furnaces, 
and  constructing  buddies  and  crushing  mills ; 
all  of  which  became  fixtures  on  the  estate, 
and  are  valuable  improvements ;  and  as  such 
his  outlay  upon  them,  out  of  his  own  means, 
is  a  proper  charge  against  the  receipts  of  the 
proceeds  of  lead.  As  to  the  profits  of  the 
store,  he  claimed  they  were  his  own,  made  by 
his  own  means;  and  in  fact  the  plaintiffs 
had  abandoned  the  claim,  to  share  them.  He 
insists  the  plaintiffs  shall  account  to  him  for 
his  share  of  the  profits  of  manufacturing 
lead  made  by  them;  says  he  is  ready  to 
account  for  rent  and  profits  of  the  property 
after  deducting  from  the  gross  receipts  all 
his  expenses  in  putting  up  fixtures  &c.,  cost 
of  manufacture,  transportation  and  sale; 
and  he  asks  that  whatever  sum  is  due  him 
from  plaintiffs  may  be  set  off  against 
32  what  is  due  from  him  to  them  ;  *and 
he  insists  that  to  see  what  the  proper 
balance  would  be,  the  plaintiffs  must  render 
a  full  account  of  their  operations. 

On  the  day  before  the  answer  of  Pierce  was 
filed,  viz.  on  the  9th  of  May  1855,  the 
plaintiffs  and  Pierce  entered  into  an  agree- 
ment under  seal,  by  which  Pierce  sold  to  them 
all  his  interest  in  the  property  belonging 
jointly  so  the  parties  in  the  suit  except  a 
certain  tract  of  land  specified,  for  fifteen 
thousand  dollars;  and  he  bound  himself,  if 
he  should  thereafter  acquire  an  interest  in 
the  property,  that  he  would  not  come  into 
competition  with  the  owners  of  the  property 
in  the  manufacture  of  lead ;  but  that  the 
business  should  be  conducted  jointly  with 
the  other  owners  who  might  be  operating 
for  the  joint  benefit  of  all  interested.  And 
it  was  further  agreed  that  Pierce  might  con- 
tinue to  smelt  the  ore  he  then  had  on  hand 
ready  washed  for  smelting,  until  the  1st  of 
June  following  ;  and  that  the  contracts  made 
by  Pierce  with  other  parties  for  raising  lead 
&c.  which  were  in  progress,  should  be  car- 
ried out ;  and  that  the  plaintiffs  were  to 
receive  from  Pierce  all  the  ore  both  washed 
and  unwashed,  and  slag  that  was  on  hand  on 
the  1st  of  June.  And  it  was  further  agreed 
that  as  they  had  each  been  engaged  in 
merchandising  in  connection  with  the  manu- 
facture of  lead,  they  will,  in  the  future 
settlement  of  their  accounts,  relinquish  and 
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abandon  all  claims,  each  upon  the  other,  to 
mercantile  profits,  and  in  the  settlement 
of  their  accounts  they  will  have  reference 
only  to  the  quantity  of  lead  made,  the  expense 
of  making,  transportation  and  sales,  as 
disconnected  with  the  mercantile  business. 
And  it  was  further  ag^reed,  that  in  respect  to 
the  privilege  of  Pierce  continuing  the  busi- 
ness as  above  stated,  until  the  1st  of  June, 
the  expenses  incurred  or  to  be  incurred,  and 
the  profits,  were  to  be  brought  into  account, 
and  settled  between  the  parties ;  and  that 
this  agreement  was  not    to  preclude 

33  either  *party  from  having  a  fair  and 
full  settlement  of  all  matters  between 

them  concerning  the  manufacture  and  sale  of 
lead,  with  the  single  exception,  that  the  mer^ 
can  tile  profits  made  by  either  party  was  not 
to  be  brought  into  the  account. 

On  the  10th  of  May,  by  consent  of  parties, 
Wm.  A.  Stuart  was  appointed  a  commissioner 
to  take  an  account  of  the  manufacture  and 
sale  of  lead  by  the  plaintiffs  and  the  defend- 
ant Pierce  from  and  after  the  17th  day  of 
February  1848,  to  be  reported  to  the  court 
together  with  any  matters  specially  stated  Ac 

The  commissioner  returned  his  report  on 
the  6th  of  April  1857,  in  which  he  states  that 
he  has  taken  the  account  as  directed,  from 
February  1848  to  the  17th  of  February  1857 ; 
and  the  complainants  will  hereafter  render 
an  account  of  a  remnant  of  the  business  still 
left  in  their  hands.  He  reported  that  the 
profits  made  by  the  plaintiffs  during  the 
period,  was  $98,762  65,  of  which  the  share  of 
Pierce  and  of  Chaffin  was  each,  $5,904  05 ;  that 
the  profits  made  by  Pierce,  which  were  due 
to  the  joint  owners  of  the  property,  were 
$3,815  38,  of  which  Pierce  and  Chaffin  would 
each  be  entitled  to  $229  62,  and  the  balance 
was  due  to  the  plaintiffs.  And  that  upon  the 
settlement  of  both  accounts  there  was  due 
from  the  plaintiffs  to  the  defendant  Pierce, 
$2,587  91,  on  the  17th  of  February  1857. 

All  the  parties  excepted  to  the  report ;  but 
it  will  only  be  necessary  to  state  those  of  the 
plaintiffs,  as  the  other  exceptions  did  not 
come  before  this  court.  The  plaintiffs  ex- 
cepted to  the  report : 

1st.  To  all  allowances  made  by  the  commis- 
sioner to  the  defendant  Pierce,  for  buildings, 
fixtures  and  other  supposed  improvements; 
upon  the  ground  that  an  occupying  tenant  in 
common,  before  he  can  entitle  himself  to  such 
allowances,  must  show  that  such  buildings 
&c.  were  necessary  to  the  interest  of  the  en- 
tire estate,  or  added  permanently  to  the 

34  value  thereof.    The  supposed  *improve- 
ments,  for  which>said  Pierce  has  claimed 

credits,  are  shewn  by  the  evidence  in  the 
cause,  to  have  been  unnecessary  for  the  gen- 
eral interests  of  the  estate ;  to  have  added 
nothing  to  its  permanent  value  ;  and  to  have 
merely  subserved  the  temporary  purposes 
and  promoted  the  individual  interest  of  the 
defendant  Pierce. 

2d.  To  the  whole  frame  and  principle  of 
the  report.  Instead  of  going  into  a  detailed 
statement  and  account  of  the  transactions 
and  expenditures  of  the  defendant  Pierce — 
transactions  and  expenditures  in  which  it  is 
shewn  by  his  own  manager,  that  his  object  | 


seemed  to  be  to  make  money  for  himself, 
regardless  of  the  interests  of  the  other  own- 
ers— it  was  the  duty  of  the  commissioner  to 
fix  a  proper  cash  value  per  ton  on  the  man- 
uf Picture  of  lead,  thus  reducing  all  the  oper- 
ations and  transactions  of  both  concerns 
to  a  uniform  standard.  In  this  connec- 
tion it  will  be  seen  that  the  two  concerns 
worked  on  wholly  different  principles.  The 
complainants  reduced  everything  to  a  strict 
cash  value,  and  charged  the  miners  no 
profit  on  articles  furnished  by  them.  The 
defendant  Pierce,  on  the  contrary,  charged 
a  profit  (usually  fifty  per  cent.)  upon  every- 
thing furnished  by  him.  It  is  further 
shewn  that  Pierce  only  employed  such 
hands  as  consumed  all  their  wages  in  liv- 
ing ;  that  all  were  trifling ;  none  worth 
their  wages.  It  is  also  in  proof  that  Pierce 
declared  that  a  small  proprietor  might  make 
a  large  quantity  of  lead,  and  make  a  profit 
on  expenditure  by  selling  goods.  He  has 
not  denied  the  charge  in  the  bill  that  his 
great  object  was  to  conduct  the  business  in 
such  a  manner  as  to  shew  no  profits  for  divi- 
dend with  his  co-tenants,  but  to  make  a  large 
profit  for  h  imself  upon  the  expenditures.  His 
own  account,  and  the  report  of  the  commis- 
sioner, show  how  fully  and  unflinchingly  he 
has  carried  ont  this  design.    He  operated  for 

seven  years  and  a  little  over  three 
35        months ;  and  by  his  own  *account  he 

brought  the  mines  several  thousand  dol- 
lars in  debt.  The  commissioner's  account, 
after  scaling  his  charges  in  many  instances, 
shews  only  a  profit  of  $3,875  38,  upon  a  man- 
ufacture of  1250M  tons,  or  at  the  rate  of 
$3  05  1-9  per  ton  on  the  lead  sold ;  Whilst  at 
the  same  time,  upon  the  operations  of  the 
complainants  manufacturing  and  selling 
2668>^  tons,  there  is  a  profit  shewn  of 
$98,76265,  or  at  the  rate  of  about  $37  per  ton; 
and  this,  too,  whilst  the  complainants  have 
expended  many  thousands  of  dollars  on  val- 
uable and  permanent  improvements ;  have 
paid  the  taxes  on  the  entire  estate  ;  purchased 
and  paid  for  the  Preston  survey  of  242,000 
acres,  at  the  price  of  $  ,  and  paid  the  taxes 
thereon  ;  and  have  incurred  law  expenses 
and  other  charges  to  a  large  amount,  with 
which  their  expense  account  is  burdened,  and 
which  contributed  to  swell  the  amount  of 
their  charges  in  the  commissioner's  report. 

3d.  Because  the  commissioner  has  not 
charged  the  defendant  Pierce  with  the  sum 
of  $920,  the  damages  recovered  against  the 
complainants  upon  the  dissolution  of  an  in- 
junction. Pierce  claims  that  he  was  working 
the  mines  on  joint  account.  The  damages  to 
the  business  thus  carried  on  by  him  are  in 
lieu  of  the  profits  which  he  would  have  made 
while  the  injunction  was  pending.  Those 
profits  would  have  accrued  to  the  general 
owner,  not  to  Pierce  alone.  The  damages 
allowed  in  their  stead  must  take  the  same  di- 
rection. 

4th.  To  the  allowance  to  Pierce  of  a  credit 
for  the  amount  of  claim  on  George  Karp,  of 
$2,789  22.  In  his  account  he  charges  himself 
with  the  nett  sales  of  lead  made  by  said  Earp 
of  Philadelphia,  and  afterwards  credits  him- 
self with  said  sum  of  $2,780  22,  on  the  grounds 
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of  £arp*s  inaolyency ;  this  credit  being  ob- 
jected to  on  the  g^round  that  Pierce  had 

36  not  shown  *that  due  diligence  was  used 
bj  him  in  attempting  to  recover   the 

debt. 

5th.  Should  the  commissioner's  plan  and 
principle  of  stating  the  account  be  approved 
and  adopted  by  the  court,  then  we  except  to 
the  allowance  of  the  salary,  board,  Sec,  of 
R.  C  Fox,  T.  W.  Carter  and  J.  W.  Brown, 
on  the  ground  that  Pierce  individually 
should  bear  one-half  of  their  salaries,  &c. 
they  being  employed  one-half  their  time  or 
more  in  his  business. 

It  is  impossible  to  give  a  statement  of  the 
evidence  in  the  record.  It  may  be  stated, 
that  although  these  parties  owned  a  large 
tract  of  land,  the  lead  mines  seem  to  have 
been  located  on  about  twenty  acres  of  it. 
They  had  been  worked  previous  to  1838,  by 
sevoral  of  the  joint  owners,  separately,  each 
accounting  for  the  profits  he  made  to  all  the 
owners.  In  18S8,  a  partnership  was  formed 
by  all  the  owners  for  the  joint  working  of  the 
mines,  which  was  to  continue  until  1848.  In 
February  1848,  all  the  owners  but  Pierce  and 
Chaffin  formed  another  partnership  for  car- 
rying on  the  manufacture  and  sale  of  lead, 
which  was  to  continue  until  1858 ;  and  they 
took  possession  of  all  the  localities  and  ma- 
chinery which  had  been  used  by  the  former 
company.  Chaffin  declined  to  join  the  part- 
nership, and  did  not  attempt  to  carry  on  the 
business  himself ;  but  Pierce  took  possession 
of  a  part  of  the  land  and  proceeded  to  carry 
on  the  manufacture  and  sale  of  lead  sepa- 
rately. In  what  spirit  the  business  was  con- 
ducted by  both  the  parties,  as  well  as  the 
nature  and  sufficiency  of  the  evidence  upon 
which  the  exceptions  of  the  complainants  are 
based,  will  appear  from  the  opinion  of  the 
court. 

In  May  1857  the  cause  came  on  to  be  heard, 
when  the  court  overruled  all  the  exceptions, 
both  of  the  plaintiffs  and  the  defendant,  and 
confirmed  the  report,  and  decreed  that  the 
plaintiffs  should  pay  to  the  defendant  Pierce 
the  sum  of  two  thousand  five  hundred 

37  *and  eighty-seven  dollars  and  ninety- 
one  cents,  with  legal  interest  thereon, 

from  the  17th  of  February  1857  till  paid  ;  that 
being  the  amount  reported  by  the  commis- 
sioner as  due  from  the  plaintiffs  to  Pierce ; 
and  that  they  should  pay  the  costs  in  propor- 
tion to  their  respective  interests  in  the  prop- 
erty, as  it  was  held  before  the  sale  by  Pierce 
to  the  plaintiffs. 

From  this  decree  the  plaintiffs  applied  to 
the  Court  of  Appeals  at  Lewisburg  for  an 
appeal ;  and  in  their  petition  they  made  an- 
other question,  which  is  stated  in  the  opinion 
of  the  court.  Pierce  also  applied  for  an 
appeal ;  and  both  appeals  were  allowed.  After 
the  war  the  case  was  sent  to  Richmond,  and 
from  thence  to  the  District  Court  of  Appeals 
at  Abingdon.  In  July  1867  the  case  came 
on  to  be  heard,  when  the  District  court  was 
of  opinion — that  as  it  appeared  from  the  com- 
missioner's report  that  the  accounts  between 
the  parties  were  not  fully  settled  and  stated, 
,bnt  that  the  complainants  were  thereafter  to 
render  an  account  of  some  matters  not  re- 


ported on  by  him,  the  Circuit  court  should 
not  have  proceeded  to  a  final  determination 
of  the  cause,  but  should  have  confirmed  the 
said  report  and  recommitted  the  cause  to  the 
commissioner,  with  instructions  to  state  and 
settle  the  matters  of  account  between  the 
parties,  referred  to  as  not  settled;  but  not 
to  reopen  or  disturb  the  account  so  far  as 
already  settled,  and  make  report  of  his  pro- 
ceedings to  the  Circuit  court ;  and  upon  the 
coming  in  and  confirmation  of  such  new 
report  should  pronounce  such  decree  as  equity 
may  require.  It  was  therefore  decreed  that 
80  much  of  said  decree  as  is  declared  to  be 
erroneous  be  reversed  and  annulled,  with 
costs  to  Pierce  against  the  plaintiffs;  and 
that  the  residue  of  the  decree  be  affirmed. 
And  the  cause  was  remanded,  &c. 

From  this  decree  the  plaintiffs  applied  to 
this   court    for  an  appeal,    which    was  al- 
lowed. 
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pellee. 


*Wm.  Daniel,  for  the  appellants. 
Staples  and  Johnston,  for  the  ap- 


MONCURE,  P.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  every  tenant 
in  common  has  a  right  to  possess,  use  and 
enjoy  the  common  property  without  being 
accountable  to  his  co-tenants  for  rents  or 
profits,  except  under  the  statute  for  so  much 
as  he  may  receive  beyond  his  just  share  or 
proportion.  Code,  p.  586,  ch.  145,  §  14.  And 
although  it  may  be  best  for  the  interests  of  all 
the  tenants  in  common  to  use  the  common 
property  jointly,  by  means  of  a  contract  of 
partnership  between  them,  yet  the  individ- 
ual owners  have  a  right  to  decide  that  ques- 
tion for  themselves,  and  are  not  bound  to 
enter  into  such  contract  of  partnership ;  but 
may  possess,  use  and  enjoy  the  property 
severally,  accounting  to  their  co-tenants  for 
so  much  of  the  rents  and  profits  as  they  may 
receive  t)eyond  their  just  share  and  propor- 
tion as  aforesaid.  Therefore  the  appellee, 
Alexander  Pierce,  was  not  bound  to  enter 
into  copartnership  with  his  co-tenants  in  the 
use  and  operation  of  the  lead  mines  in  ques- 
tion ;  but  had  a  right  to  use  and  enjoy  the 
property  separately  on  the  conditions  afore- 
said. 

The  court  is  further  of  opinion,  that  al- 
though, as  a  general  rule,  where  one  tenant 
in  common  occupies  and  uses  the  common 
property  to  the  exclusion  of  his  co-tenants, 
or  occupies  and  uses  more  of  the  common 
property  than  his  just  share  or  proportion, 
the  t>est  measure  of  his  accountability  to  his 
co-tenants  may  be  their  shares  or  proportions 
of  a  fair  rent  of  the  property  so  occupied  and 
used  by  him,  according  to  the  principle  laid 
down  in  the  case  of  Barly  Sc  wife  v.  Friend, 
&c.,  16  Gratt.  21,  52.  Yet,  as  was  said  in 
that  case,  "there  may  be  peculiar  circum- 
stances in  a  case,  making  it  proper  to 
39  resort  to  an  account  of  issues,  *profits, 
&c.  as  a  mode  of  adjustment  between 
the  tenants  in  common.''  Id.  p.  54 ;  Ruffners 
V.  Lewis'  ex'ors,  7  Leigh  720.     Under  the 
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circumstances  of  this  case  it  was  proper  to 
resort  to  an  account  of  issues,  profits,  &c.  as 
a  mode  of  adjustment  between  the  tenants  in 
common.  It  is  not  a  case  of  land  used  for 
ag'ricultural  purposes  only,  in  which  there  is 
no  difficulty  in  ascertaining  a  fair  rent  for 
use  and  occupation ;  nor  is  it  such  a  case  as 
that  of  Early  &  wife  v.  Friend,  &c.  where  the 
property  consisted  of  salt  works,  the  yearly 
value  of  which  might  be  ascertained  with 
reasonable  certainty,  and  where  a  money  rent 
had  been  contracted  for  and  paid  to  some  of 
the  tenants  in  common,  which  furnished  a 
standard  for  ascertaining'  the  amount  due 
to  others  ;  but  it  is  the  case  of  a  lead  mine,  the 
yearly  value  of  which,  and  more  especially 
of  an  undivided  and  uncertain  portion  of 
which,  is  incapable  of  ascertainment.  Nor 
would  it  be  just,  in  settling  the  account  of 
issues  and  profits,  to  charge  the  occupying 
and  operating  tenants  with  a  certain  sum  per 
ton  for  the  quantity  of  ore  raised  from  the 
mine,  nor  to  credit  them  with  an  estimated 
sum  per  ton  for  raising  the  ore  and  manu- 
facturing the  lead,  as  contended  for  by  the 
appellants.  Such  a  mode  would  be  founded 
on  conjecture  merely,  and  would  be  very  un- 
equal and  unjust,  as  it  could  not  be  known 
what  would  be  the  cost  of  raising  ore,  which 
would  depend  upon  its  situation  in  the  mine, 
its  degree  of  richness,  and  the  facility  or 
difficulty  of  getting  at  it,  as  well  as  upon  the 
uncertain  price  of  labor ;  nor  what  would  be 
the  cost  of  manufacturing  lead,  which  would 
depend  upon  the  varying  price  of  labor  and 
supplies.  The  best  mode  of  settling  such  an 
account,  and  one  which  is  perfectly  just,  sup- 
posing the  tenant  to  have  been  capable  and 
faithful,  is  to  charge  him  with  all  his  receipts, 
and  credit  him  with  all  his  expenses,  on  ac- 
count of  the  operation  of  the  mine. 
40  This  mode  had  been  pursued  *by  the 
owners  of  this  mine  prior  to  1838, 
when  several  operations  were  conducted  by 
different  owners,  who  accounted  with  the 
other  tenants  for  their  shares  and  proportions 
of  the  nett  profits.  It  was  also  pursued  by 
them  from  1838  to  1848,  during  which  period 
they  all  operated  in  one  partnership.  The 
same  course  ought  to  be  pursued  in  regard  to 
the  operations  since  1848,  which  were  con- 
ducted by  the  appellants  and  the  appellee  sep- 
arately. They  severally  conducted  their 
operations  with  the  expectation  of  accounting 
for  nett  profits  with  the  other  tenants  in  com- 
mon, and  kept  their  accounts  accordingly. 
The  agreement  of  the  9th  of  May  1855,  rec- 
ognizes that  mode  of  settlement  as  the  proper 
one,  and  provides  for  the  making  of  such  a 
settlement.  And  the  consent  decree  entered 
on  the  next  day,  the  10th  of  May  1855,  directs 
accordingly.  The  account  was  therefore 
properly  settled  in  that  mode. 

The  court  is  further  of  opinion  that  in  set- 
tling the  account  of  the  appellee  Pierce  the 
commissioner  properly  gave  him  credit  for 
improvements  made  by  him,  and  the  Circuit 
court  therefore  did  not  err  in  overruling  the 
appellants'  1st  exception  to  the  report  of  the 
said  commissioner.  The  said  Pierce  having 
a  right  as  tenant  in  common  to  occupy  and 
operate  the  mine,  had  also  a  right  to  make 


such  improvements  as  were  necessary  for 
that  purpose  and  to  deduct  the  cost  of  such 
improvements  from  the  proceeds  of  the  oper- 
ation. Jt  does  not  appear  that  he  made  any 
improvements  which  were  not  necessary  or 
were  not  of  permanent  value  to  the  estate, 
or  that  he  incurred  any  unnecessary  ex- 
pense in  making  them.  All  of  them  were 
necessary  to  his  convenient  occupation  and 
use  of  the  mine,  except  perhaps  the  small 
expense  incurred  in  fixing  up  a  building 
already  on  the  land,  for  a  store ;  and  if  it  be 
true  as  seems  to  be  the  case,  that  good  man- 
agement in  conducting  the  operations 

41  of  a  mine  requires  that  a  *store  should 
be  kept  in  connection  with  such  opera- 
tions, then  the  fixing  of  the  storehouse,  was  a 
proper  improvement  to  be  made  and  charged 
for  in  the  account.  But  whether  it  was  nec- 
essary or  proper  for  the  operation  of  the 
mine  or  not,  it  was  a  permanent  improve- 
ment of  the  property,  which  enured  to  the 
benefit  of  all  the  owners,  and  the  expense  of 
making  it  is  therefore  properly  chargeable 
to  them  in  the  account.  Although  the 
improvements  which  were  already  on  the 
property  when  Pierce  commenced  his  opera- 
tions may  have  been,  as  alleged,  '*amply 
sufficient  for  the  judicious  and  beneficial 
conduct  of  the  business,"  yet  those  improve- 
ments, or  nearly  all  of  them,  were  in  the 
exclusive  use  of  the  appellants;  and  Pierce 
could  not  exercise  his  right  as  a  tenant  in 
common  to  occupy  and  use  the  mine  without 
making  other  improvements  which  were 
necessary  for  that  purpose.  But  it  appears 
from  the  account  of  the  appellants  that  a 
large  amount  was  expended  by  them  in 
making  improvements  after  Pierce  com- 
menced his  operations,  which  amount  is 
charged  in  the  said  account  and  was  allowed 
by  the  commissioner.  And  it  appears  from 
the  evidence  that  the  improvements  made  by 
Pierce,  or  nearly  all  of  them,  have  been 
actually  used  by  the  appellants  since  they 
became  purchasers  of  Pierce's  interest  in 
the  mine. 

The  court  is  further  of  opinion  that  the 
Circuit  court  did  not  err  in  overruling  the 
appellant's  second  exception  to  the  com- 
missioner's report,  being  **to  the  whole  frame 
and  principle  of  the  report."  Reasons 
have  already  been  given  to  show  that 
in  this  case  it  was  not  **the  duty  of  the 
commissioner  to  fix  a  proper  cash  value  per 
ton  on  the  manufacture  of  lead,"  with  a 
view  of  settling  the  account  upon  that  basis, 
but  to  go  '*into  a  detailed  statement  and 
account  of  the  transactions  and  expenditures" 
of  the  parties,  with  a  view  to  a  fair  and  just 
settlement  between  them  on  account  of  profits 
actually  received.    The  chief  complaint 

42  *of  the  appellants  is,  that  Pierce  con- 
ceived and  conducted  his  separate  oper- 
ations of  the  mine  with  a  view  to  his  own 
profit  and  without  any  regard  to  the  interests 
of  his  co-tenants  in  common  ;  that  he  con- 
ducted a  store  in  connection  with  his  opera- 
tions of  the  mine  ;  that  his  plan  was,  to 
turn  the  profits  of  the  combined  operation 
as  much  as  possible  in  the  channel  of  the 
store,  the  whole  of  the  profits  of  which  were 
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his,  and  to  divert  them  from  the  buginess  of 
the  mine,  the  profits  of  which  he  had  to 
ftbarewith  his  co-tenants ;  that  he  charg'ed  a 
large  profit  upon  every  thing  furnished  by 
him  from  his  store,  and  only  employed  such 
hands  as  would  consume  all  or  most  of  their 
wages  in  living,  requiring  them  to  buy  all 
of  their  supplies  from  .him  ;  that  all  of  them 
were  trifling,  and  none  of  them  were  worth 
their  wages  ;  and  that  the  result  of  his  opera- 
tions of  the  mine  has  been  to  make  a  very 
small  profit  compared  with  the  profit  made 
by  the  appellants,  whose  operations  they  say 
were  conducted  on  a  different  principle.  If 
this  complaint  had  been  materially  sustained 
by  the  proofs,  it  ought  to  have  had  an 
important  effect  on  the  result  of  the  case ; 
but  we  are  of  opinion  that  it  is  not.  As  to  the 
remark  of  Pierce,  to  which  one  or  two  of  the 
witnesses  testify  that  a  small  proprietor  might 
make  a  large  quantity  of  lead,  and  make  a 
profit  on  expenditures  by  selling  goods;  it 
does  not  appear  when  it  was  made,  and  it 
seems  to  have  been  a  casual  remark  not 
sDffictent  to  indicate  a  fraudulent  purpose  on 
the  part  of  Pierce  to  pursue  such  a  plan.  He 
had  a  right  to  keep  a  store  in  connection  with 
his  mining  operations,  as  the  appellants  did 
in  connection  with  theirs ;  and  according  to 
the  testimony  it  appears  that  it  is  conducive 
to  the  convenient  and  profitable  operation  of 
the  mine  to  keep  a  store  in  connection  there- 
with. He  did  not  charge  any  thing  more  for 
articles  furnished  from  the  store  for  use  in 

his  mining  operations,  or  for  the  use  of 
43       the  hands,  than  he  *charged  for  similar 

articles  sold  by  him  to  other  customers, 
or  than  other  merchants  in  the  neighbour- 
hood charged  for  similar  articles  sold  to  their 
customers.   And  the  commissioner,  in  settling 
his  account,  deducted   the   profits   included 
in  the  charges  for  articles  used  in  his  mining 
operations,    so  as    to    place    him    and    the 
appellants    on    the  same    footing    in   that 
respect,    they    having   charged     only     cost 
for  such   articles    used  in   their   operation. 
If  his  hands  were  trifling  and  their  services 
not  worth  their  wages,   it  does  not  appear 
that  he  did  not  employ  the  best  he  could  pro- 
cure, and  it  is  not  pretended  that  he  employed 
more  than  were  necessary   to  his    mining 
operations,  or  that  he   paid    them    higher 
wages  than  were  paid  by  the  appellants  for 
similar  hands.    The  profits  of  his  store  were 
small,  and  much  less  than  were  the  profits  of 
the  appellants'  store  during  the  same  period. 
As  to  the  profits  of  his  mining  operations 
compared  with  those  of  the  appellants,  it  is 
impossible  to  ascertain  them  from  the  mate- 
rials in  the  record,  as  a  large  amount  of  ore 
extracted  by  him  from  the  mine  was  turned 
over  by  him  when  he  sold  out  to  the  appel- 
lants, and  the  proceeds  of  it  have  gone  into 
their  accounts,  thus  swelling  their  apparent 
profits,  while  the  apparent  profits  made  by 
him  are  reduced  by  the  expense  of  raising  the 
ore  and  partly  manufacturing  it.    The  appel- 
lants had  the  grreat  advantage  of  being  in 
possession  of  almost  all  the  old  improvements 
and  fixtures,  and  proceeded  to  carry  on  their 
mining  operations  without  interruption,  and 
no  dom>t  with  experienced  hands,  while  the 


appellee  had  to  make  new  improvements  and 
probably  employ  new  hands,  and  it  was  there- 
fore a  long  time  before  he  could  commence 
his  mining  operations.  He  seems  to  Jiave 
desired  to  do  the  best  he  could  for  the  interest 
of  himself  and  his  co-tenants.  Unfortu- 
nately, he  and  they  conducted  rival  estab- 
lishments, both  in   regard   to  mining   and 

merchandising ;  and  still  more  unfortu- 
44       nately,  the  effect  'of  this  rivalry  was 

to  produce  ill  feeling  between  them 
and  to  cause  them  to  throw  stumbling  blocks, 
instead  of  facilities,  into  each  other's  way. 
The  natural  fruit  of  all  this  was,  to  involve 
them  in  angry  and  expensive  litigation. 
But  the  appellants  have  no  cause  to  complain 
of  the  appellee  in  this  respect,  and  seem  to 
have  been,  at  least,  as  much  in  fault  as  he  in 
bringing  about  these  evils.  The  account 
between  them  may  therefore  be  considered 
as  balanced  on  that  score.  The  necessary 
effect  of  rival  establishments,  even  if  they 
had  produced  no  ill  feeling  nor  conflict  of 
action  between  the  parties,  would  have  been, 
to  reduce  the  profits  of  each  by  increasing 
the  price  of  labour  and  supplies,  and  reduc- 
ing the  price  of  goods  sold  at  the  stores. 
The  evil  was  greatly  increased  in  this 
instance  by  the  ill  feeling  and  conflicts  which 
were  engendered  by  the  rivalry  between  those 
parties.  But,  as  before  stated,  the  appellants 
have  no  just  cause  of  complaint  on  that 
ground. 

The  court  is  further  of  opinion  that  the 
Circuit   court  did  not  err  in  overruling  the 
appellants'   third  exception  to  the  commis- 
sioner's report,  "because  he  has  not  charged 
the  defendant  Pierce  with  the  sum  of  $920, 
the  damages  recovered  against  the  complain- 
ants upon  the  dissolution  of  an  injunction." 
The  ground  of  this  exception  is,  that  these 
damages  were  allowed  by  the  jury  in  lieu  of 
profits  which  Pierce  would  have  made  but  for 
the  injunction  ;  and  as  the  profits  would  have 
belonged  to  all  the  tenants  in  common,  so 
ought  the  damages.    But  we  cannot  tell  what 
influenced  the  jury  in  allowing  damages  in 
the  action  brought  by  Pierce  upon  the  injunc- 
tion  bond.    We  cannot  presume  that  they 
intended  to  compensate,   not  only  the  loss 
which  Pierce  alone  sustained  by  the  injunc- 
tion, but  also  the  loss  which  the  appellants 
themselves,  who  were  in  effect  the  defendants 
in   the  action,   sustained  by   their  own  in- 
junction.    We  cannot  presume  that  the 
45        *jury  intended  to  allow    damages,  of 
which  only  one  sixteenth  would  enure  to 
the  plaintiff  in  the  action,  while  fourteen  six- 
teenths would  enure  and  be  returned  to  the 
defendants  themselves.    The  action,  though 
in  form  ex  contractu,  was  in  substance    ex 
delicto,  and  the  evidence  may  have  been  such 
as  to  warrant  the  jury  in  allowing  exemplary 
damages ;  in  which  case,  of  course,  the  defend- 
ants who  did  the  wrong  could  have  no  right 
to  participate  in  the  benefit  of  the  damages. 
Besides,  we  have  no  account  in  the  case  of 
the  cost  and  expenses  incurred  by  the  plain- 
tiff in  prosecuting  the  action,  or  of  the  costs 
and  expenses  incurred  by  him  in  the  injunc- 
tion  suit,  over  and  above   the  legal   costs 
recovered  against  the  other  parties. 
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The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  overruling  the 
appellants*  fourth  exception,  which  is  **to 
the  allowance  to « Pierce  for  the  amount  of 
claim  on  George  Earp  of  $2,780,  upon  the 
ground  that  it  was  lost."  Without  review- 
ing the  evidence  in  regard  to  this  claitn,  it  is 
enough  to  say  that  we  do  not  consider  it 
sufficient  to  show  that  the  claim  was  lost  by 
the  negligence  of  Pierce.  On  the  contrary, 
we  think  it  shows  that  the  claim  was  not  lost 
by  such  negligence. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  overruling  the 
appellants  fifth  and  last  exception,  which  is 
to  the  allowance  of  the  salary,  board  &c.  of 
agents  employed  by  Pierce.  The  ground  of 
this  exception  is  that  these  agents  were  em- 
ployed as  well  about  the  individual  business 
of  Pierce  as  in  his  mining  operations.  But 
the  salary  of  only  one  agent  during  the 
period  of  those  operations  is  allowed  by  the 
commissioner,  and  it  appears  that  at  least 
one  agent  was  necessary  and  was  employed 
in  those  operations  during  said  period. 

There  is  another  assignment  of  error  in 
the  petition  of  the  appellants  to  the 
46  District  court  for  a  supersedeas  *to  the 
decree  of  the  Circuit  court,  being  the  7th 
which  remains  to  be  noticed,  and  is  in  these 
words :  "The  court  erred  in  decreeing  a  bal- 
ance in  favor  of  Pierce  against  your  peti- 
tioners under  the  facts  of  the  case.  Pierce 
refused  to  co-operate  with  them  and  set  up 
a  rival  establishment  which  he  so  conducted 
as  to  yield  comparatively  no  profits,  and  he 
is  shown  to  have  injured  the  common  inter- 
ests far  more  than  the  amount  of  his  interest 
in  the  profits  made  by  the  company.  No 
damage  is  allowed  your  petitioners  for  the 
injuries  they  have  sustained.  The  decree 
allows  him  profits  in  their  operation  without 
holding  him  to  account  for  corresponding 
profits  or  damages  inflicted."  Damage  nec- 
essarily resulted  to  the  appellants,  both  in 
their  mining  and  mercantile  operations, 
from  the  carrying  on  of  similar  operations 
by  appellee,  and  that  is  the  kind  of  damage 
to  which  the  witnesses  no  doubt  generally 
refer  in  their  testimony  in  this  cause.  But 
as  the  appellee  had  as  much  right  to  carry  on 
his  operations  as  the  appellants  had  to  carry 
on  theirs,  such  damage  is  merely  damnum 
absque  injuria.  The  appellee  had  no  right 
to  destroy  or  waste  the  common  property, 
and  if  he  had  wilfully  done  so,  or  by  gross 
negligence  had  occasioned  such  destruction 
or  waste,  he  would,  undoubtedly,  have  been 
responsible,  in  some  form  or  other,  for  the 
injury  thus  done  to  his  co-tenants.  Some  of 
the  witnesses  in  this  case  speak  of  much 
waste  having  been  committed  in  the  mining 
operations  of  the  appellee  by  the  unskillful 
and  careless  conduct  of  his  agents  hands. 
It  does  not  appear  that  he  did  not  employ  the 
best  agents  and  hands  he  could  under  the 
circumstances.  But  a  sufficient  answer  to 
this  complaint  is,  that  there  is  no  charge  in 
the  bill  of  any  such  waste  or  destruction.  It 
is  a  bill  for  partition  and  for  the  settlement 
of  an  account  by  the  appellee  both  of  his 
mining    and     mercantile    operations.      The 


chief  complaint  of  it  is,  that  he  had  so 

47  conducted  his  operations  *a8  to  make 
a  large  profit  by  merchandising  and  a 

small  profit  by  mining,  and  the  complain- 
ants say,  that  * 'after  very  mature  reflection 
and  much  actual  experience,  at  least  a  por- 
tion of  them  have  come  to  the  conclusion 
that  the  profits  of  the  mercantile  establish- 
ment, the  necessary  and  indispensable  accom- 
paniment of  the  successful  manufacture  of 
lead,  ought  in  equity  and  justice  to  be  re- 
garded as  the  joint  property  of  the  owners 
thereof,  and  that  they  ought  to  be  partici- 
pants in  them  equally,  to  the  extent  of  their 
several  interests  in  the  subject  out  of  which 
they  were  made."  The  complainants  there- 
fore pray  for  an  account  and  relief  accord- 
ingly. After  the  bill,  but  before  the  answers 
were  filed,  to  wit,  on  the  9th  of  May  1855,  an 
agreement  was  made  between  the  parties, 
whereby  it  was,  among  other  things,  agreed 
that  Pierce  should  sell  his  interest  in  the 
mine  and  certain  lands  thereto  attached  for 
$15,000  ;  and  that  **if  said  Pierce  should  here- 
after acquire  or  purchase,  lease  or  otherwise* 
any  interest  in  the  property  before  described, 
he  is  under  no  circumstances  to  work  his  own 
interest,  or  to  come  into  competition  with  the 
other  owners  in  the  manufacture  of  lead,  but 
the  business  in  regard  to  the  manufacture  of 
lead,  in  the  event  he  shall  acquire  any  further 
interest,  is  to  be  conducted  jointly,  in  con- 
junction with  the  other  proprietors,  who  may 
be  operating  for  the  joint  benefit  of  all  in- 
terested." And  it  was  further  agreed  by  the 
parties,  **that  as  they  have  each  been  engaged 
in  merchandising  in  connection  with  the  man- 
ufacture of  lead,  they  will  in  the  future  set- 
tlement of  their  accounts,  relinquish  and 
abandon  all  claim,  each  upon  the  other,  to 
mercantile  profits,  and  in  the  settlement  of 
their  accounts  they  will  have  reference  only 
to  the  quantity  of  lead  made,  the  expense  of 
making,  transportation  and  sales,  as  discon- 
nected with  the  mercantile  business,"  *'and 
that  this  agreement  is  not  to  preclude  either 
party  from  having  a  fair  and  full  settle- 

48  men't  of  all  the  matters  'between  them 
concerning  the  manufacture  and  sale 

of  lead,  with  the  single  exception,  that  any 
mercantile  profits  made  by  either  party  is  not 
to  be  brought  into  the  account."  On  the  day 
after  this  agreement  was  entered  into,  a  con- 
sent decree  was  made,  directing  a  commis- 
sioner to  'Hake  an  account  of  the  manufacture 
and  sales  of  lead  by  the  said  complainants 
and  by  the  said  defendant  Pierce  from  and 
after  the  17th  day  of  February  1848,  to  be  by 
htm  stated,"  &c.  It  was  the  duty  of  the 
commissioner  under  this  decree  to  take  an 
account  only  *'of  the  manufacture  and  sale  of 
lead  by  the"  parties  respectively,  and  not  of 
any  conjectural  damages  arising  from  any 
supposed  destruction  or  waste  of  the  property 
occasioned  by  the  act  or  neglect  of  any  of 
the  parties,  as  that  matter  was  not  embraced 
in  the  bill,  nor  in  the  agreement  aforesaid, 
nor  in  the  said  decree  for  an  account.  The 
commissioner  therefore,  in  taking  the  ac- 
count, properly  disregarded  that  matter,  and 
all  the  evidence  in  relation  thereto. 
The  commissioner  having  taken  the   ac- 
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connt,  and  ascertained  a  balance  to  be  due 
thereon  by  the  appellants  to  the  appellee, 
made  his  report,  in  which  this  passage  oc- 
cars:  "The  complainants  will  hereafter 
render  an  account  of  a  remnant  of  the  busi- 
ness still  left  in  their  hands."  The  Circuit 
court  overruled  all  the  exceptions  to  the 
report,  confirmed  the  same,  and  rendered  a 
decree  for  the  payment  of  the  said  balance, 
but  took  no  notice  of  what  was  said  in  the 
report  in  regurd  to  the  future  account  to  be 
rendered  by  the  complainants  as  before 
stated,  although  the  decree  was  final.  The 
District  court  was  of  opinion  that  the  Circuit 
court  should  not  have  proceeded  to  a  final 
determination  of  the  cause,  but  should  have 
confirmed  the  said  report  and  recommitted 
the  cause  to  the  commissioners,  with  instruc- 
tions to  state  and  settle  the  matters  of  account 
between  the  parties,  referred  to  in  his  report 
as  not  settled,  but  not  to  reopen  or  disturb  the 

account  so  far  as  already  settled,  and 
49       make  report  of  *his  proceedings  to  the 

court,  and  upon  the  coming  in  and  con- 
firmation of  such  new  report,  should  pro- 
nounce such  decree  as  equity  may  require ; 
and  the  District  court  decreed  accordingly, 
reversing  in  part  and  affirming  in  part  the 
decree  of  the  Circuit  court,  and  remand- 
ing the  cause  for  further  proceedings,  but 
^ve  to  Pierce  his  costs  in  the  District 
court.  We  think  that  instead  of  reversing 
in  part  and  affirming  in  part  the  decree 
of  the  Circait  court  as  aforesaid,  the  Dis- 
trict court  might  perhaps,  more  properly, 
have  amended  the  decree  of  the  Circuit  court 
by  directing  the  account  to  be  taken  which, 
according  to  the  commissioner's  report,  the 
complainants  were  thereafter  to  render  as 
aforesaid,  or  by  reserving  liberty  to  any  of 
the  parties  thereafter  to  apply  by  motion  in 
the  cause  in  the  said  Circuit  court  for  an  order 
for  such  an  account,  and  then  have  affirmed 
the  said  decree  thus  amended.  It  is  not  prob- 
able that  the  result  of  that  account  will 
diminish  the  balance  already  reported  to  be 
due  to  the  appellee,  and  it  seems  therefore  to 
be  unnecessary  to  withhold  the  payment  of 
the  said  balance  until  that  further  account 
can  be  settled.  The  appellants  do  not  object 
to  the  decree  of  the  Circuit  court  for  not  di- 
recting a  further  account.  On  the  contrary, 
they  say  that  * 'no  exception  was  ever  taken 
to  the  report  l>ecause  it  was  incomplete,  or 
was  not  a  finality  ;*'  "neither  party  asked  for 
a  new  order  for  an  account,  nor  for  a  recom- 
mitment of  the  report  ;*'  "the  decree  taken  by 
Alexander  Pierce  was  final,  disposing  of  the 
subject  and  the  costs — no  other  or  further 
proceeding  was  asked  for  by  him  ;*'  and  they 
therefore  contend  that  the  decree  of  reversal 
on  that  ground  is  erroneous.  But  as  this 
error,  if  it  be  one,  is  to  the  prejudice  of  the 
appellee,  and  he  does  not  complain,  but  is  con- 
tent with  the  decree  of  the  District  court  as  it 
is,  we  therefore  think  it  ought  to  be  affirmed. 
Decree  affirmed. 

SO  *Honaker  v.  Howe. 

January  Term,  1809,  Richmond. 
I.  EvMrac^-ClvU  Actk»n— Record  in  Crioilnsl  Cue  — 

At  common  law,  if  upon  a  prosecution  for  an  as- 


sault and  battery  the  defendant  pleaded  ffuilty, 
the  record  was  competent  evidence  in  a  civil  action 
for  the' same  assault  and  battery,  to  prove  it 

a.  Sane— Sam*— 5sne.— But  where  the  defendant, 
without  pleading,  throws  himself  upon  the  mercy 
of  the  court  and  submits  to  a  fine,  the  record  is  not 
evidence  in  a  civil  action  for  the  same  act,  to  prove 
it 

3.  Sane— Sam*— Some— Statute.*— In  Virginia,  where 
the  defendant  on  an  indictment  for  a  misde- 
meanor, without  pleadinflr,  confesses  a  Judflrment 
for  a  specific  sum  as  a  fine,  the  record  Is  not  evi- 
dence in  a  civil  action  for  the  same  cause,  to  prove 
the  fact  Nor  is  it  evidence  to  enhance  the  dam- 
ages. 

This  was  an  action  of  assault  and  battery 
in  the  Circuit  court  of  the  county  of  Pulaski, 
brought  by  Joseph  H.  Howe  against  Henry 
Honaker.  The  defendant  pleaded  not  guilty, 
and  son  assault ;  on  which  issues  were  taken. 

On  the  trial  of  the  cause  the  plaintiff 
offered  in  evidence  the  record  of  an  indict- 
ment in  the  Circuit  court  of  Pulaski,  in  the 
name  of  the  Commonwealth  against  the  de- 
fendant, for  an  assault  upon  the  plaintiff 
with  an  intent  to  kill  him.  To  this  indictment 
the  defendant  Honaker,  without  pleading  in 
proper  person,  with  the  assent  of  the  court, 
confessed  a  judgment  for  five  dollars  and  the 
costs;  upon  which  the  court  entered  up  a 
judgment.  The  defendant  moved  to  exclude 
this  evidence;  but  the  court  overruled  the 
motion,  and  allowed  the  evidence  to  be  intro- 
duced :  and  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  one  thou- 
51  sand  dollars.  The  'defendant  there- 
upon moved  the  court  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  contrary 
to  the  evidence,  and  that  the  damages  were 
excessive.  But  the  court  overruled  the  mo- 
tion, and  rendered  judgment  according  to  the 
verdict ;  and  the  defendant  again  excepted. 
This  exception  was  not  noticed  in  this  court. 

The  case  was  taken  to  the  District  Court 
of  Appeals  at  Abingdon,  where  the  judgment 
was  affirmed.  And  Honaker  then  applied  to 
a  judge  of  this  court  for  a  supersedeas  ;  which 
was  awarded. 

John  W.  Johnston,  for  the  appellant. 

Staples,  for  the  appellee. 

JOYNES,  J.  The  only  question  raised  in  the 
argument  here,  and  the  only  one  we  have  to 
decide,  is,  whether  the  Circuit  court  erred  in 
admitting  as  evidence  for  the  plaintiff  the 
record  of  the  proceedings,  upon  an  indict- 
ment against  the  defendant  for  the  same 
assault  and  battery  on  which  this  action  is 
founded.  Upon  that  indictment  the  defend- 
ant, without  filing  any  plea,  came  into  court, 
according  to  a  practice  which  is  familiar  in 
this  State,  and  confessed  a  judgment  for  five 
dollars  and  the  costs  ;  the  entry  being  as  fol- 
lows :  "The  defendant,  in  proper  person,  with 
the  assent  of  the  court,  confessed  a  judgment 
for  five  dollars  fine  and  the  costs.  Therefore 
it  is  considered  by  the  court  that  the  defend- 

♦See  principal  case,  cited  In  Womack  v.  Circle,  32 
Grat^  844. 
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ant  forfeit  and  pay  to  the  Commonwealth 
the  fine  aforesaid,  besides  her  costs  by  her 
about  her  prosecution  in  this  t)ehalf  ex- 
pended." 

It  was  very  properly  conceded  in  the  argu- 
ment, that  the  judgment  upon  an  indictment 
for  an  assault,  cannot,  by  reason  of  want  of 
mutuality,  be  given  in  evidence  in  a  civil 
action  for  the  same  assault,  to  establish  as 
res  ad  judicata,  the  fact  on  which  it  was 
founded.    But  while  such  a  judgment 

52  cannot  be  given  in  evidence  *as  a  judg- 
ment, yet  when  it  is  founded  on  the 

plea  of  guilty,  the  record  is  admissible  in  the 
civil  action,  because  the  plea  of  guilty  was  a 
direct  and  express  confession  of  the  truth  of 
the  charge,  and  the  record  is  admissible  to 
prove  this  confession.  Upon  such  a  plea,  the 
entry,  according  to  the  old  form,  is  quod 
cognovit  indictamentum.  And  it  is  laid  down 
in  many  books,  upon  the  authority  of  a  case 
in  the  Year  Book,  9  H.  6,  60  a,  that  such  a 
direct  and  express  confession  on  an  indict- 
ment for  a  trespass,  concludes  the  defendant, 
so  that  he  cannot  afterwards  plead  not  guilty 
in  a  civil  action  brought  against  him  for  the 
same  matter.  Whether  such  an  admission 
of  guilt  ought  to  be  held  conclusive  on  the 
defendant  in  a  civil  action,  it  is  not  necessary 
to  enquire,  but  there  is  no  doubt  that  it  would 
be  admissible  evidence  in  such  an  action. 
And  so  it  is  contended,  that  the  confession 
of  judgment  in  this  case  was  an  admission 
of  the  facts  charged  in  the  indictment,  and 
was  on  that  ground  admissible  as  evidence 
for  the  plaintiff  in  the  present  action. 

There  is  another  kind  of  confession  known 
in  the  practice  of  criminal  courts  under  the 
common  law,  which  is  spoken  of  as  an  implied 
confession.  That  is,  where,  in  a  case  not 
capital,  the  defendant,  without  pleading 
guilty,  or  expressly  confessing  the  truth  of 
the  indictment,  throws  himself  on  the  mercy 
of  the  court,  and  desires  to  submit  to  a  small 
fine.  This  request^may  be  granted  or  refused 
by  the  court,  as  it  "may  think  propet.  If  the 
court  grants  the  request,  the  entry  on  the 
record  is  not  quod  cognovit  indictamentum, 
as  in  the  case  of  an  express  confession,  but 
quod  non  vult  contendere  cum  domino  rege, 
et  se  posuit  in  gratiam  curiae,  and  the  defend- 
ant is  not  put  to  a  more  direct  confession. 
1  Chit.  Cr.  Law  431.  The  effect  of  such  an 
implied  confession  is  not  the  same  as  that  of 
a  direct  and  express  confession  by  the  plea 
of  guilty.  Thus,  in  the  case  before  referred 
to  from  the  Year  Book,  it  was  held 

53  *that   the  defendant  will  not  be  con- 
cluded by  such  an  implied  confession 

from  pleading  not  g'uilty  in  a  civil  action 
founded  on  the  same  fact,  as  it  was  held  he 
will  be  by  an  express  confession.  But  it  is 
material  to  enquire  whether  this  proceeding 
on  the  part  of  a  defendant  involves  such  a 
confession  of  the  truth  of  the  charge  made 
in  the  indictment,  as  to  make  it  admissible 
at  all  as  evidence  against  him  in  a  civil 
action. 

The  essential  difference  between  the  effect 
of  a  direct  or  express  confession,  and  that  of 
a  confession  implied  upon  a  nolo  contendere, 
seems  to  be  clearly  marked  by  the  difference 


in  the  form  of  the  entry.    The  direct  con- 
fession is  an   acknowledgment  of  the  fact 
charged  in  the  indictment,  and  accordingly 
the  entry  is  cognovit    indictamentum.    No 
such  entry  is  made  upon  the  plea  of   nolo 
contendere,  which   indicates  that  it  is  not 
understood    as    an  acknowledgment  of  the 
fact  charged.    The  entry  in  such  a  case  im- 
ports merely,  that  the  defendant  is  willing 
and  desirous,  if  the  court  will  allow  it,  to  pay 
a  small  fine  in  order  to  get  rid  of  the  prose- 
cution.   Such  a  proceeding  on  the  part  of 
defendant  implies  a  confession  *4n  a  man- 
ner,*' as  Hawkins  says,  of  the  truth  of  the 
charge     But  it  is,  strictly  speaking,    only 
an  agreement  on  the  part  of  the  defendant, 
that  the  fact  charged  may  be  considered  as 
true  for  the  purposes  of  the  case,  but  for 
them  only.    Being  unwilling  to  confess  the 
truth  of  the  charge,  he  will  not  plead  guilty: 
thinking  it  best  for  him  not  to  submit  to  a 
trial,  he  will  not  plead  not  guilty  :  but  de- 
siring to  make  his  peace  on  the  best  terms, 
he  throws  himself  on  the  mercy  of  the  court, 
and  declares  his  willingness  to  pay  a  fine, 
without  confessing  or  denying  his  guilt.     He 
agrees  that  the    court   may    consider  him 
guilty  for  the  purpose  of  imposing  a  fine 
upon  him,  but  the  agreement, goes  no  further. 
Accordingly,  it  was  said  by    the  court    in 
Commonwealth   v.   Tilton,   8  Mete.  R.  232, 
that    the    plea   of    nolo   contendere, 
54        *like  a  demurrer,  admits,  for  the  pur- 
poses of  the  case,  all  the  facts  which 
are  well  stated,  but  is  not  to  be  used  as  an 
admission  elsewhere.    And  in  Guile  v.  Lee, 
3  Bost.  Law  R.  433,  which  was  an  action  of 
assault  and  battery,  it  was  held  by  Shaw, 
C.  J.,  that  the  plaintiff  could  not  give  in  evi- 
dence   the    proceedings    on    an    indictment 
against  the  defendant  for  the  same  assault, 
to  which  he  had  pleaded   nolo   contendere. 
The  Chief  Justice  said:    **I  have  no  doubt 
on  the  subject  whatever.    The  plea  was  nolo 
contendere,  and  the  proceedings  are  not  com- 
petent evidence  in  a  civil  suit  for  the  same 
assault.    One  object  of  this  plea  is  to  prevent 
the  proceedings    being  used  in    any  other 
place."    And  this  was  held  to  be  the  law  in 
Birchard  v.  Booth,  4  Wise.  R.  67,  where  the 
court  regarded  the  proceeding  on  the  indict- 
ment as  amounting  to  a  plea  of  guilty,  and 
not  merely  to  a  nolo  contendere,  and  there- 
fore held  the  record  to  be  admissible  in  the' 
civil  action.    The  same  doctrine  as  to  the 
effect  of  the  plea  of  nolo  contendere  is  laid 
down  in  the  last  edition  of  Greenleaf's  Evi- 
dence, in  the  text,  vol.  1,  g  179,  and  in  Judge 
Redfield's  note,  vol.  1,  §  537.    The  difference 
between  an  express  confession  of  the  truth 
of  the  indictment,  and  the  sort  of  confession 
which  is  implied  where  the  defendant  "sub- 
mits*' upon  a  nolo  contendere,  is  illustrated 
by  the  decision    of    the  Supreme  court  of 
North  Carolina  in  The  State  v.  Oxendine,  2 
Dev.  &  Bat.  Law  R.  435.    In  that  case  the 
defendant,  on  an  indictment  for  assault  and 
battery,  submitted  himself  to  the  mercy  of 
the  court,  and  was  fined,  and  it  was  held  that 
this  did  not  amount  to  a  conviction  of  the 
offence. 
This  practice  of  pleading  nolo  contendere. 
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or  "submitting^/'  as  it  is  familiarly  termed, 
does  act  prevail  in  Virginia.  The  reason  is, 
as  I  apprehend,  that  in  Virginia  the  fine,  in 
cases  of  misdemeanor  for  which  no  specific 
fine  is  prescribed  bj  statute,  is  assessed  by 
the  jury,  and  not  by  the  court,  as  it  is 

55  in  J&ngland,  and  in  *the  States  which 
follow  the  common  law  in  this  respect. 

The  same  sut>stantial  purpose,  however,  is 
effected  here  by  an  arrangement  with  the 
attorney  for  the  Commonwealth,  in  pursuance 
of  which  the  defendant,  with  the  assent  of 
the  court,  confesses  a  judgment  for  such 
fine  as  the  attorney  agrees  to  accept. 
The  amount  of  the  fine  is  thus  ascertained 
beforehand ;  while  on  a  submission,  under 
the  common  law  practice,  it  is  left  to  the 
court  to  fix  the  amount  of  the  fine  in  its  dis- 
cretion. 

Where  the  defendant  ''submits,"  under  the 
common  law  practice,  the  court  treats  the 
submission  as  a  confession  of  guilt,  and 
imposes  the  fine  in  the  exercise  of  its  ordi- 
nary jurisdiction.  It  is  indispensable  that 
the  proceeding  should  be  thus  regarded  as  a 
confession  of  the  charge,  for  otherwise  there 
would  be  no  foundation  for  the  judgment  to 
stand  upon.  But  in  Virginia,  if  the  defend- 
ant in  ;an  indictment  for  an  assault  and 
battery,  or  other  misdemeanor,  for  which  no 
particular  fine  is  prescribed  by  statute,  con- 
fesses the  truth  of  the  indictment  by  a  plea 
of  guilty,  the  court  cannot  proceed  to  assess 
the  fine,  but  a  jury  must  be  called  for  that 
purpose.  Code,  ch.  199.  §  24.  Cases  of  spe- 
cial fines  prescribed  by  statute,  are  governed 
by  sect.  3,  ch.  43  of  the  Code.  It  is  not  nec- 
essary, therefore,  in  order  to  afford  a  founda- 
tion for  the  judgment,  as  it  is  in  the  case  of 
a  ^'submission,"  to  regard  the  proceeding  as 
implying  a  confession  of  guilt,  for  the  pur- 
poses of  the  case.  Such  a  confession  is 
neither  necessary  nor  sufiBcient  to  support 
the  judgment.  The  judgment  in  such  a  case 
stands  on  no  other  foundation  than  the  con- 
sent of  the  defendant,  given  in  pursuance  of 
the  compromise  with  the  Commonwealth, 
that  judgment  may  be  entered  up  against 
him  for  the  fine  agreed  upon.  Nor  is  there 
anything  in  the  fact  of  proposing  or  assent- 
ing to  such  a  compromise  arrangement, 
which  necessarily  implies  an  admission 

56  of  guilt.    A  defendant  *may  be,  and 
often  is,  induced  to  adopt  that  course 

by  other  considerations.  But  if  the  proceed- 
ing can  justly  be  regarded  as  implying  a 
confession  of  guilt  for  the  purposes  of  the 
case,  the  reasons  for  excluding  the  record  in 
case  of  a  nolo  contendere,  as  evidence  against 
the  defendant  in  a  civil  action,  apply  with 
at  least  equal  force  to  a  confession  of  judg- 
ment under  our  practice. 

It  has  been  suggested  that  the  plaintiff 
may  have  introduced  the  evidence  in  ques- 
tion with  a  view  to  enhance  the  damages,  by 
showing  that  the  defendant  had  got  off  wi^h 
only  a  nominal  fine  in  the  criminal  proceed- 
ing. But  the  evidence  was  not  admissible 
for  that  purpose.  The  indictment  and  the 
action,  though  founded  on  the  same  fact,  are 
distinct  remedies,  prosecuted  by  different 
parties  and  for  different  purposes.    On  this 


ground  it  has  been  often  held,  that  the  defend- 
ant in  an  action  for  assault  and  battery, 
cannot  prove  that  he  has  been  already  pun- 
ished criminally  for  the  same  act,  for  the 
purpose  of  mitigating  the  damages.  Cook  v. 
Ellis,  6  Hill  R.  466 ;  Wolff  v.  Cohen,  8  Rich. 
R.  144 ;  Jefferson  v.  Adams,  4  Harring.  R. 
321 ;  Phillips  v.  Kelly,  29  Alab.  R.  628 ;  28 
Miss.  R.  621. 

On  the  same  ground,  if  not  indeed  with 
stronger  reason,  the  plaintiff  in  a  civil  action 
ought  not  to  be  allowed  to  prove  that  the 
defendant  has  paid  only  nominal  damages  to 
the  Commonwealth,  for  the  purpose  of  en- 
hancing his  damages  in  the  action.  It  has 
sometimes  been  thought  that  a  defendant, 
in  order  to  protect  himself  against  the  injus- 
tice of  a  double  punishment  for  the  same  act, 
ought  to  be  allowed  to  avoid  the  infliction  of 
damages  for  the  sake  of  punishment  in  the 
civil  action,  where  the  plaintiff  seeks  to 
obtain  such  damages,  by  showing  that  he 
has  been  punished  already  at  the  suit  of  the 
Commonwealth.  Smithwick  v.  Ward,  7 
Jones  R.  64.  See  Porter  v.  Seller,  23  Penn. 
R.  424.    I  express  no  opinion  on  this 

57  question,  because  *it  is  not  before  us. 
But  the   considerations  which  would 

justify  the  admission  of  such  evidence  in  a 
case  of  that  sort,  would  not  authorise  the 
plaintiff  in  the  civil  action  to  enhance  his 
damages,  by  showing,  as  evidence  in  chief, 
that  the  defendant  had  paid  only  small  dam- 
ages on  the  indictment. 

I  am,  therefore,  of  opinion,  that  the  Circuit 
court  erred  in  admitting  the  evidence  set  forth 
in  the  first  bill  of  exceptions,  and  that  the 
judgment  of  the  District  court,  and  the  judg- 
ment of  the  Circuit  court,  should  both  bie 
reversed. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

The  judgment  of  the  court  was  as  follows  : 

The  court  is  of  opinion,  for  reasons,  &c., 
that  the  record  of  the  indictment  and  of  the 
confession  of  judgment  therein  set  out  in  the 
first  bill  of  exceptions,  are  not  admissible 
evidence  in  this  action,  and  that  the  same 
ought,  therefore,  to  have  been  excluded  from 
the  jury ;  and  that  the  said  judgment  of  the 
said  District  court  is  therefore  erroneous. 

Therefore  it  is  considered  by  the  court, 
that  the  said  judgment  of  the  said  District 
court  be  reversed  and  annulled,  and  that  the 
appellant  recover  against  the  appellee  his 
costs  by  him  expended  in  the  prosecution  of 
his  writ  of  supersedeas  aforesaid  here. 

And  this  court,  proceeding  to  render  such 
judgment  as  the  said  Dist/ict  court  ought  to 
have  rendered,  it  is  further  considered  by  the 
court,  that  the  judgment  of  the  said  Circuit 
court  be  reversed  and  annulled,  and  that  the 
appellant  recover  against  the  appellee  his 
costs  by  him  expended  in  the  prosecution  of 
his  writ  of  supersedeas  in  the  said  Circuit 
court.  And  it  is  ordered  that  the  cause  be 
remanded  to  the  said  Circuit  court  for  a  new 
trial  to  be  had  therein,  upon  which  the 

58  evidence  *aforesaid,  if  again  offered  by 
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the  plaintiff,  and  objected  to  by  the  de- 
fendant shall  not  be  admitted  by  the  court. 
Which  is  ordered  to  be  certified  to  the  said 
District  court,  the  clerk  of  which  court  is 
directed  forthwith  to  certify  the  same  to  the 
said  Circuit  court. 

Judg'ment  reversed. 


59 


*Downey  v.  Nutt. 

January  Term.  1869.  Richmond. 


Act  off  Congrrets— Taxes— 5ale  of  Delinquent  Land.— me 

principles  decided  in  the  cases  of  Martin  v.  Snowden, 
trustee,  Bennett  v.  Hunter,  and  Partner  A  Becker  v. 
CazenoM,  18  Gratt.  100,  and  in  Turner  v.  Smith,  dtc. 
Id.  830,  reaffirmed  and  acted  on. 

This  was  an  action  of  ejectment  in  the  Cir- 
cuit court  of  the  county  of  Alexandria, 
brought  in  March  1867,  by  William  D.  Nutt 
against  James  M.  Downey,  to  recover  a  tract 
pf  one  hundred  and  eighty  acres  of  land 
lying  in  that  county,  and  called  Parm-Will- 
Alice.  The  defendant  appeared  and  pleaded 
the  general  issue,  and  the  parties  agreed  the 
facts,  and  waiving  a  jury,  further  agreed 
that  the  suit  might  be  decided  by  the  court. 
It  appears  that  until  the  sale  of  the  land  by 
the  tax  commissioners,  the  plaintiff  was 
seized  in  fee  of  the  land.  That  the  board  oi 
tax  commissioners,  acting  under  the  acts  of 
Congress  of  the  7th  of  June  1862,  entitled 
''An  act  for  the  collection  of  direct  taxes  in 
insurrectionary  districts  within  the  United 
States,  and  for  other  purposes,'*  fixed  the 
amount  of  tax  charged  upon  said  land  under 
the  acts  of  Congress  at  seventeen  dollars  and 
one  cent ;  penalty  eight  dollars  and  fifty-one 
cents  ;  and  fifteen  per  cent,  damages.  That 
the  taxes  charged  upon  said  land  were  not 
paid  within  sixty  days  from  the  time  the 
amount  of  said  tax  was  fixed  by  the  commis- 
sioners, as  provided  for  in  the  third  section 
of  said  act  of  Congress  of  June  7th,  1862,  and 
that  thereupon  the  said  board  of  commission- 
ers caused  the  said  land  to  be  duly  advertised 
to  be  sold  at  Alexandria,  Virginia,  on 
60  the  *29th  of  February  1864.  That  pur- 
suant to  said  notice  the  said  board 
caused  the  said  land  to  be  sold  in  accordance 
with  the  provisions  of  said  acts  of  Congress 
to  F.  H.  Pierpoint,  as  the  highest  bidder,  at 
the  sum  of  twenty-four  hundred  dollars. 
That  the  said  sale  was  made  without  the 
knowledge  or  consent  of  the  said  Wm.  D. 
Nutt,  the  plaintiff.  That  Pierpoint  trans- 
ferred the  said  purchase  to  the  defendant 
Downey,  to  whom  the  commissioners  issued 
a  certificate.  The  certificate  is  set  out,  and 
is  in  the  usual  form ;  and  states  that  the 
tract  of  land  was  charged  to  the  plaintiff 
Nutt  on  the  land  book  of  the  State  of  Virginia 
for  the  year  1860.  and  valued  on  said  book  at 
$6,300 ;  and  was  struck  off  to  the  purchaser 
at  $2,400.  That  this  is  the  land  sued  for  in 
this  action  ;  that  it  is  valued  on  the  commis- 
sioners' books  for  the  county  of  Alexandria 
for  the  year  1860,  at  the  sum  of  $6,300 ;  that 
at  the  time  of  the  sale  and  at  the  time  of  the 
trial  it  was  worth  twenty  dollars  per  acre ;  is 


easily  susceptible  of  division  into  smaller 
tracts,  and  contains  one  hundred  and  eighty 
acres.  And  that  the  plaintiff  has  not  con- 
veyed away  or  parted  with  said  land,  or  any 
part  thereof,  nor  is  his  title  thereto  in  any 
wise  affected  unless  by  and  under  the  tax  sale 
above  mentioned. 

Upon  this  statement  of  the  facts  the  Cir- 
cuit court  rendered  a  judgment  for  the  plain- 
tiff ;  which,  upon  a  supersedeas  to  the  District 
Court  of  Appeals  at  Fredericksburg,  was 
afiirmed.  And  then  Downey  applied  to  a 
judge  of  this  court  for  a  supersedeas  ;  which 
was  awarded. 

Willoughby,  for  the  appellant. 

F.  L.  Smith  and  Ould  &  Carrington,  for 
the  appellee. 

MONCURE,  P.,  delivered  the  judgment  of 
the  court:  The  court  is  of  opinion  that 
61  for  reasons  stated  in  *the  cases  of 
Martin  v.  Snowden,  trustee,  Bennett  v. 
Hunter,  PortnerA  Recker  v.  Cazenovc,  18 
l^ratt.  100 ;  and  Turner  v.  Smith,  Ac,  Id.  830, 
which  rule  this  case,  there  is  no  error  in  the 
said  judgment.  Therefore,  it  is  considered 
that  the  same  be  aflfirmed,  and  that  the  de- 
fendant recover  of  the  plaintiff  thirty  dollars 
damages,  and  also  his  costs  by  him  about 
his  defence  in  this  behalf  expended ;  which 
is  ordered  to  be  certified,  Sec, 

RIVES,  J.,  dissented. 

Judgment  afiirmed. 
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*Zetelle  v.  Myers  &  al. 

January  Term.  1860,  Riclimond. 


I.  AB:eiicy— Fiduciary  Character— Equity  Jurlsdictloa.* 

—Where  an  agency  is  of  a  fiduciary  character,  the 
principal  may  sue  his  affent  in  equity  for  an  ac- 
count of  his  aflrency. 

a.  Same— Same— Bxampie  off.— An  aflrency  to  manaffe. 
lease,  and  sell  property,  and  pay  expenses  upon  it. 
to  collect  debts,  and  pay  over  the  moneys  received 
to  the  principal,  is  of  a  fiduciary  character. 

3.  Case  at  Bar— Action  at  Law— Suit  In  Equity.— Z.  be- 
inii:  about  to  leave  the  country,  executes  a  power 

*AB:ency— Piduclary  Character— Equity  JurlsdIctloB. 

—In  Simmons  v.  Simmons.  83  Gratt.  4M,  the  court 
citiuflr  the  principal  case,  said:  "The  bill  was  filed  to 
have  a  discovery,  account  and  settlement  of  the 
transactions  of  the  defendant  as  fireneral  airent  for 
several  years.  It  is  not  the  case  of  a  sinsrle  money 
demand,  which  misrht  conveniently  and  should  be 
enforced  in  a  court  of  law.  nor  of  mutual  demands 
merely,  of  which  equity'  would  take  cofniizance,  but 
it  is  a  case  involving  a  trust,  where  the  Judiciary 
character  of  the  employment  imposed  upon  the  per- 
son employed  the  duty  of  keepiufl:  accounts  and  pre- 
servinflT  vouchers.  It  is  well  settled  that  equity  has 
jurisdiction  in  such  a  case."  And  in  Huff  v.  Thrash, 
75  Va.  548.  the  court  citiuflr  the  principal  case,  said : 
"It  is  upon  the  principle  of  trust  mainly,  that  equity 
takes  jurisdiction  at  the  instance  of  the  principal  to 
compel  his  aflrentto  account."  See  also,  Salamond 
V.  Keiley,  80  Va.  90;  Vilwiflr  v.  B.  &  O.  B.  Co.,  TO  Va. 
456:  Coffman  v.  Sanflrston,  21  Gratt.  263:  Bank  v.  Jef- 
fries, 21  W.  Va.  508. 
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of  attorney,  by  which  he  fflves  to  M.  and  C.  the 
amplest  power  to  manage  and  dispose  of  all  his 
property  here  for  his  benefit,  and  collect  debts  due 
him.  On  the  same  day  Z.  and  his  wife  convey  to 
M..  and  a  a  house  and  lot.  in  trust  to  lease  or  sell 
the  same,  and  pay  over  the  proceeds  as  received 
CO  Z.  The  deed  of  trust  and  power  of  attorney  be- 
iDf  desi8:ned  to  effect  one  common  object,  Z.  can- 
not file  a  bill  against  M.  and  C  for  an  account  of 
tlie  trust  subject  under  the  deed,  and  bring  an  ac- 
tion at  law  for  the  moneys  received  from  the  per- 
sonal property  and  debts,  under  the  power  of 
attorney:  but  if  he  chooses  to  proceed  in  equity, 
most  embrace  the  whole  in  that  suit 
4.  SflflM— Some— Same— Election  as  to  Remedy .— The 
court  should  have  required  the  plaintiff  to  elect 
whether  he  would  amend  his  bill  so  as  to  embrace 
the  whole  of  the  transactions,  and  dismiss  his  ac- 
tion at  law.  or  whether  he  would  prosecute  that 
action;  and  upon  his  failure  to  elect,  or  electing 
to  prosecute  his  action  at  law.  should  have  dis- 
missed the  bilL 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Richmond,  brouf^ht  in 
February  1867,  by  Spiro  Zetelle,  against  Gus- 
tavus  A.  Myers  and  Frederic  J.  Cridland, 
seeking  to  hold  them  responsible  for  the  pur- 
chase money  of  a  house  and  lot  in  the  city  of 
Richmond,  sold  by  them  under  a  deed  of  trust 
from  Zetelle  and  wife  to  Myers  and  Cridland. 
The  circuit  court  dismissed  the  bill,  and  Ze- 

telle  obtained  an  appeal  to  this  court. 
63  *The  cause  was  very  fully  argued  on 

the  merits  by  Roberts,  Macf arland  and 
Wise,  for  the  appellant,  and  by  Jones,  Con- 
way Robinson  and  Andrew  Johnston,  for  the 
appellees ;  but  it  went  off  on  a  point  of  form. 
The  case  is  sufficiently  stated  by  Judge  Joynes 
in  his  opinion. 

JOYNBS,  J.  On  the  9th  day  of  September 
1861,  Spiro  Zetelle,  then  a  resident  of  Rich- 
mond, being  about  to  go  to  Europe,  to  remain 
there  for  an  indefinite  time,  executed  a  power 
of  attorney  by  which  he  constituted  Gustavus 
A.  Myers  and  Frederic  J.  Cridland  his  agents 
and  attorneys  in  fact.  The  powers  conferred 
by  this  instrument  were  of  the  most  ample 
character.  Besides  the  enumeration  of  many 
particular  powers,  there  is  this  general  clause, 
**to  do,  traqsact,  execute,  and  perform,  all 
proper,  legal,  equitable,  needful,  and  requi- 
site actSf  matters,  and  things,  relative  to  my 
affairs,  business,  and  concerns,  of  all  and 
every  kind  whatsoever,  in  the  city  of  Rich- 
mond aforesaid,  none  excepted  or  reserved." 
There  is  also  this  general  clause,  designed 
to  comprehend  any  thing  that  might  possi- 
bly have  been  omitted :  **It  being  meant  and 
intended  by  me  to  authorize  and  empower, 
and  I  do  hereby  authorize  and  empower  my 
said  attorneys,  or  either  of  them,  to  do  every 
matter  and  thing  for  me,  in  any  right  and 
capacity  whatsoever,  which  can  possibly  be 
devised  and  lawfully  done,  although  the 
same  may  be  omitted  to  be  herein  particu- 
larly set  forth." 

At  the  time  this  power  was  executed,  Ze- 
telle  owned  a  house  and  lot  in  Richmond, 
which  was  in  the  occupation  of  a  tenant, 
and  some  furniture  and  personal  efifects,  and 
had  debts  due  to  him  to  the  amount  of  sev- 


eral thousand  dollars,  falling  due  at  different 

times,  from  November  1,  1861,  to  November 

1,  1865. 

On  the  same  day  (September 9, 1861)  Zetelle 

and  wife  executed  a  deed,  whereby  they 

64  conveyed  the  said  house  *and  lot  to  the 
said  Myers  and  Cridland,  upon  trust, 

and  with  power  to  lease  the  same  for  such 
term,  and  for  such  rent  as  they,  or  either  of 
them,  might  deem  most  advantageous,  to 
cause  to  be  made  all  necessary  repairs,  and 
to  pay  all  necessary  and  proper  charges, 
taxes,  premiums  of  insurance,  assessments, 
and  dues  accruing  on  the  said  property.  And 
upon  further  trust,  at  such  time,  in  such  man- 
ner, and  upon  such  terms  as  the  said  trustees, . 
or  either  of  them,  should  think  most  beneficial, 
to  make  sale  of  the  said  property,  and  to  collect 
all  sums  of  money  arising  from  such  rents  and 
sale.  And  upon  further  trust,  from  time  to 
time,  as  they  should  come  to  their  hands,  to 
pay  over  to  said  Zetelle,  his  representative 
or  assigns,  all  sums  of  money  that  may  come 
to  their,  or  either  of  their,  hands,  after  de- 
ducting a  commission  of  five  per  cent.  One 
object,  certainly,  for  the  execution  of  this 
deed,  was  to  enable  Myers  and  Cridland  to 
pass  the  title  of  Mrs.  Zetelle,  by  their  con- 
veyance of  the  house  and  lot  in  case  of  a 
sale.  Whether  there  was  any  other  object 
it  is  not  necessary  now  to  say.  That  may 
be  a  question  hereafter. 

Myers  and  Cridland  made  sale  of  the  real 
estate  in  March  1862,  and  received  the  pro- 
ceeds of  sale.  After  the  close  of  the  war  in 
1865,  Zetelle  returned  to  Richmond,  and  in 
February  1867,  filed  the  bill  in  this  case, 
charging  Myers  and  Cridland  with  a  breach 
of  trust  in  failing  to  remit  to  him  the  money 
arising  from  the  sale  of  the  house  and  lot 
under  the  deed,  and  from  rents  received 
by  them  before  the  sale.  The  deed  and 
power  of  attorney  are  both  exhibited  with 
the  bill.  It  is  alleged  that  the  plaintiff  has 
sued  the  defendants  at  law  in  reference  to 
their  proceedings  under  the  power  of  attor- 
ney, and  the  declaration  and  bill  of  particu- 
lars in  that  action  are  in  the  record.  The 
plaintiff  in  that  action  seeks  to  charge  the 
defendants  with  the  amount  of  the  several 
debts  and  the  value  of  the  personal 

65  ♦effects,  as   having  been  received  by 
them,  and  not  accounted  for. 

The  bill  alleges,  that  after  the  plaintiff  re- 
turned to  Richmond,  he  applied  to  Myers 
(Cridland  having  removed  to  another  State), 
for  an  account  of  the  agency  and  trust ;  that 
Myers  informed  him  that  the  money  arising 
from  the  sales  and  collections  made  by  him- 
self and  Cridland  had  been  invested  in  Con- 
federate bonds, (except  a  small  sum  which  re- 
mained in  Confederate  notes),  so  that  the 
whole  had  been  entirely  lost ;  and  that  he 
exhibited  an  account  of  the  transactions  of 
himself  and  Cridland  ;  which  account  he  in- 
dignantly rejected.  This  account  is  exhib- 
ited with  the  bill. 

Cridland  was  proceeded  against  as  a  non- 
resident. Myers  filed  an  answer,  in  which 
he  embodied  a  demurrer  to  the  bill,  and 
among  other  things,  insisted  that  the  power 
of   attorney  covered  the  money  which  came 
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to  the  hands  of  Cridland  and  himself  under 
the  deed  of  trust,  so  that  the  action  at  law 
would  embrace  the  claim  set  up  in  his  suit. 
He  therefore  submitted  a  motion  that  the 
plaintiff  should  be  put  to  his  election  whether 
he  would  proceed  in  this  suit  or  in  the 
action  at  law,  alleging  that  both  were  for 
the  same  subject  matter  and  cause  of  action. 
The  motion  was  overruled ;  and  upon  the 
final  hearing  on  the  pleadings  and  evidence, 
the  bill  was  dismissed  with  costs. 

It  is  a  general  rule,  that  an  action  at  law 
cannot  be  maintained  against  a  trustee  to 
recover  money  due  from  him  in  that  charac- 
ter. Pardoe  v.  Price,  16  Mees.  &  Welsh.  R. 
457.  If,  however,  the  trustee  has  appropri- 
ated a  certain  sum  as  payable  to  the  cestuis 
que  trust,  as  for  example,  by  the  settlement 
of  an  account  showing  a  balance  due  him, 
or  otherwise  admits  that  he  holds  it  to  be 
paid  to  the  cestuis  que  trust,  or  for  his  use, 
an  action  at  law  for  money  had  and  received 
will  lie,  because  the  character  of  the  relation 
between  the  parties  in  respect  to  the 

66  money   is  changed.    The  'trustee   no 
longer  holds    the  money    as    trustee, 

properly  so  called,  but  he  holds  it  as  a  re- 
ceiver for  the  use  of  the  cestuis  que  trust. 
Edwards  v.  I^owndes,  1  El.  A  Bl.  R.  81,  (27 
Eng.  Com.  Lr.  R.). 

It  was  contended  here  by  the  counsel  for 
the  defendants,  that  the  money  which  came 
into  their  hands  as  trustees  under  the  deed, 
had  been  carried  into  their  account  as  agents, 
and  was  no  longer  held  by  them  as  trustees, 
properly  so  called,  and  so  might  be  the  sub- 
ject of  an  action  at  law,  in  like  manner  as 
the  money  received  immediately  under  the 
power  of  attorney.  Indeed,  it  was  contended 
that  after  the  money  had  been,  as  thus  al- 
leged, transferred  from  the  hands  of  the 
defendants  as  trustees  to  their  hands  as 
agents,  the  only  remedy  of  the  plaintiff 
was  at  law  ;  so  that  this  suit  should  be  dis- 
missed for  want  of  jurisdiction.  But  as  we 
shall  presently  see,  the  transactions  of  the 
defendants  as  agents  under  the  power  of  at- 
torney, are  a  proper  subject  for  the  jurisdic- 
tion of  equity,  as  well  as  their  transactions 
under  the  deed  of  trust ;  so  that  if  the  money 
received  by  the  defendants  under  the  deed 
did,  as  contended  for,  pass  into  their  hands 
as  agents,  and  become  thereby  the  subject  of 
an  action  at  law,  it  did  not  cease  to  be  the 
subject  of  equitable  jurisdiction.  It  is  not 
necessary,  however,  to  decide  whether  the 
trust  fund  became  thus,  along  with  the  fund 
arising  under  the  power,  the  subject  of  an 
action  at  law,  so  as  to  entitle  the  plaintiff,  at 
his  option,  to  sue  for  the  entire  subject  at 
law  or  in  equity.  For  this  is  not  a  case  for 
applying  the  ordinary  rule,  by  which  a 
plaintiff,  who  is  asserting  the  same  demand 
at  law  and  in  equity,  is  put  to  his  election. 
Whatever  it  may  have  been  competent  for 
him  to  do,  the  plaintiff  is  not,  in  point  of  fact, 
asserting  the  same  demand  in  both  suits. 
We  may,  however,  reach  substantially  the 
same  result  in  another  way. 

The  deed  of  trust  and  power  of  attor- 

67  ney  were  executed  *at  the  same  time, 
and  for  the  purpose  of  effecting  the 


same  general  object,  namely,  the  manage- 
ment and  disposition  of  the  plaintiff's  prop- 
erty and  business  during  his  absence  from  the 
country.  They  constituted  in  fact  but  one 
general  agency  ;  the  power  of  attorney  em- 
bracing all  the  property,  and  the  deed  of 
trust  embracing  the  real  estate  only ;  for  the 
purpose  of  investing  the  agents  with  an 
authority  which  was  not,  and  could  not  have 
been,  conferred  by  the  power  of  attorney, 
namely,  the  authority  to  pass  the  interest  of 
Mrs.  Zetelle.  Whether  the  deed  of  trust 
devolved  any  duty  upon  the  trustees  in  respect 
to  the  money  they  were  to  receive  under  it, 
which  was  not  devolved  upon  them  by  the 
power  of  attorney  in  respect  to  other  money, 
is  immaterial  to  the  present  purpose.  And 
accordingly,  the  plaintiff  in  his  ^  bill  treats 
these  instruments  as  designed  for  a  com- 
mon purpose,  and  to  create  one  general 
agency  for  the  management  of  his  affairs ; 
and  the  defendant  so  regarded  them,  as 
appears  from  their  blending  all  their  trans- 
actions in  one  common  account. 

It  is  a '  rule,  founded  on  the  principle  of 
preventing  unnecessary  and  vexatious  liti- 
gation, that  a  plaintiff  shall  not  be  allowed  to 
split  up  a  single  cause  of  action,  so  as  to 
make  it  the  subject  of  several  suits.  On  this 
ground,  a  court  of  equity  will  not  allow  a  bill 
to  be  brought  for  part  of  a  matter  only,  when 
the  whole  is  the  proper  subject  of  one  suit. 
Thus,  it  will  not  permit  a  party  to  bring  a 
bill  for  part  of  one  entire  account,  but  will 
compel  him  to  unite  the  whole  in  one  suit ; 
for  otherwise  he  might  split  it  up  into  vari- 
ous suits,  and  thus  promote  the  most  oppres- 
sive litigation.  Story  Eq.  PI.  287.  If,  there- 
fore, the  transactions  under  the  power  of 
attorney  were  proper  for  the  jurisdiction  of  a 
court  of  equity,  they  ought  to  have  been 
united  in  this  suit  with  the  transactions 
under  the  deed  of  trust,  as  they  all 
68  pertained  to  the *8ame  general  and  com- 
mon agency.  And  that  course  would 
be  attended  with  this  practical  advantage  in 
addition  :  that  it  would  avoid  having  the 
same  questions  between  the  same  parties, 
and  in  reference  to  the  same  general  subject 
matter,  litigated  before  different  forums, 
which  might  come  to  different  conclusions  on 
the  same  facts.  It  is  important,  therefore,  to 
enquire,  whether  the  transactions  of  the 
defendants  under  the  power  of  attorney  were 
proper  for  the  jurisdiction  of  a  court  of  equity. 

In  Mackenzie  v.  Johnston  &  al.,  4  Madd.  R. 
373,  the  bill  was  filed  for  an  account  of 
certain  earthenware  which  the  plaintiff  had 
delivered  to  the  defendants,  who  were  the 
owners  of  a  vessel,  to  be  shipped  by  them  to 
Bombay  and  sold.  The  defendants  demurred, 
and  it  was  contended  that  equity  had  no 
jurisdiction  of  the  case.  The  Vice  Chan- 
cellor (Sir  John  Leach)  overruled  the  demur- 
rer. He  said :  '*The  defendants  here  were 
agents  for  the  sale  of  the  property  of  the 
plaintiff ;  and  wherever  such  a  relation  ex- 
ists, a  bill  will  lie  for  an  account.  The 
plaintiff  can  only  learn  from  the  discovery  of 
the  defendants  how  they  have  acted  in  the 
execution  of  their  trust,  and  it  would  l>e  most 
unreasonable  that  he  should  pay  them  for 
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that  discovery,  if  it  turned  out  that  they  had 
abased  his  confidence.  Yet  such  must  be 
th€  case,  if  a  bill  for  relief  will  not  lie.** 

The  agency  in  that  case,  as  in  the  one  now 
before  us,  was  of  a  fiduciary  character,  in- 
volving trust  and  confidence,  and  making  it 
necessary  for  the  agents  to  keep  accounts  and 
preserve  vouchers.  The  jurisdiction ,  thus  for 
the  first  time  in  the  year  1819,  distinctly 
asserted  over  this  class  of  cases,  has  been 
fully  established  by  subsequent  cases  in 
England.  Thus,  in  Hemmings  v.  Pugh,  9 
Jnrist.  N.  S.  1124,  decided  in  1863,  Vice  Chan- 
cellor Stuart  said  :  "I  take  it  to  be  the  law  of 
this  court,  where  the  agency  partakes 
69  of  a  fiduciary  ♦character,  that  the 
jurisdiction  of  this  court  attaches,  and 
that  the  court  will  ordain  a  decree  for  an 
account,  although  all  the  items  of  it  may  be 
on  one  side,  and  although  there  may  be  no 
mntnal  dealings  between  the  parties.*'  The 
jurisdiction  was  declined  in  that  case,  because 
althoQgh  there  was  an  agency,  it  did  not 
have  any  fiduciary  character. 

In  PhiUips  v.  Phillips,  9  Hare  R.  471, 
S.  C.  12  Eng.  t,.  A  Eq.  259,  Vice  Chancellor 
Turner  was  of  opinion  that  a  bill  would  not 
lie  in  e^^rj  case  by  a  principal  against  his 
a^ent,  and  that  the  equity  would  not  enter- 
tain a  bill  for  an  account  except  in  a  case 
of  mutual  accounts  ;  which  he  understood  to 
mean,  not  merely  where  one  of  two  parties 
has  received  money  and  paid  it  on  account 
of  the  other,  but  where  each  of  two  parties 
has  received  and  paid  money  on  account  of 
the  other.  This  objection  had  been  urged  by 
counsel  and  overruled  in  Mackenzie  v.  John- 
ston. And  the  same  objection  was  made  and 
overruled  in  Makepeace  v.  Rogers,  11  Jurist. 
N.S.  215,  decided  in  1865.  In  that  case  a 
land  owner  filed  a  bill  against  the  agent  and 
manager  of  his  estates,  for  an  account  of  all 
monevs  received,  and  of  all  expenses  paid  by 
such  agent,  and  for  payment  of  the  balance 
that  might  he  found  to  be  due.  The  defend- 
ant filed  a  demurrer,  which  was  overruled  by 
Vice  Chancellor  Stuart.  He  said,  in  the 
course  of  his  opinion,  '*!  conceive  that  where- 
cver  the  relation  between  the  person  who 
seeks  an  account,  and  the  person  against 
whom  he  seeks  it,  partakes  of  a  fiduciary 
character,  a  trust  is  reposed  by  the  plaintiff 
in  the  defendant,  and  that  that  trust  is  not 
the  same  as  is  represented  to  exist  in  the 
ordinary  employment  of  an  agent,  such  as  a 
builder  or  other  tradesman.  The  fiduciary 
character  of  the  employment  imposes  upon 
the  person  employed  }the  duty  of  keeping  ac- 
counts and  of  preserving  vouchers ;  and  ac- 
cording to  the  old  law,  which  I  trust  will 
continue  to  be  the  law  of  ^his  court, 
70  *a  bill  for  an  account  in  equity  may  be 
filed  and  sustained.*'  The  Vice  Chan- 
cellor disapproved  of  the  opinion  of  Chief 
Baron  Alexander,  in  King  v.  Rossett.  2 
Young  &  Jev.  33,  that  before  a  court  of  equity 
will  interfere  upon  a  bill  filed  by  a  principal 
against  his  agent  for  an  account,  it  must  be 
shown  that  the  accounts  are  so  complicated 
that  they  cannot  t>e  properly  investigated  at 
law.    The  decree  of  the  Vice  Chancellor  was 


affirmed  by  the  Lords  Justices  of  the  Court 
of  Appeals.  11  Jurist.  N.  S.  314.  Lord  Jus- 
tice Knight  Bruce  said,  that  there  was  no 
authority  for  saying  that  there  must  be  de- 
mands on  both  sides;  and  that  an  account 
might  be  obtained  without  any  charge  of 
fraud  or  misrepresentation.  Lord  Justice 
Turner  said,  that  there  was  no  authority  to 
show  that  a  bill  would  not  lie  at  any  tinle  by 
a  principal  against  an  agent  for  an  account. 
He  said  there  was  nothing  to  the  contrary 
in  the  decision  of  Phillips  v.  Phillips  < above 
cited),  and  that  he  regretted  that  any  thing 
he  had  said  in  deciding  that  case  should  have 
misled  any  one. 

There  are  many  other  cases  in  the  English 
courts  bearing  upon  the  jurisdiction  of  courts 
of  equity  in  cases  of  account,  which  show 
that  the  extent  and  grounds  of  that  jurisdic- 
tion have  been  the  subject  of  much  diversity 
of  decision.  See  Haynes'  Outlines,  236-254 ; 
Dabbs  V.  Nugent,  11  Jurist.  N.  S.  943.  It  is 
not  necessary  to  consider  them,  for  the  cases 
which  have  been  cited,  and  which  rest  on  the 
most  satisfactory  grounds,  fully  establish 
the  jurisdiction  of  equity  in  the  case  of  such 
an  agency  as  that  created  by  the  power  of 
attorney  in  the  present  case. 

It  was  the  contrary,  therefore,  to  the 
principles  which  govern  the  proceedings  of 
courts  of  equity,  to  embrace  in  this  suit  only 
such  of  the  transactions  under  the  general 
agency  as  took  place  under  the  deed  of  trust ; 
while  those  under  the  power  were  made  the 
subject  of  an  action  at  law.  The  bill 
71  was  liable  to  the  demurrer  'filed  by 
Myers  for  thus  embracing  only  part  of 
the  subject  matter,  the  whole  of  which  should 
have  been  embraced  in  it.  And  the  objection 
was  sufficiently  raised,  too,  by  the  motion 
to  put  the  plaintiff  to  his  election.  The  Cir- 
cuit court  should  not,  therefore,  have  over- 
ruled that  motion,  thus  leaving  the  plaintiff 
at  liberty  to  proceed  in  both  suits.  Instead 
of  that,  the  Circuit  court  should  have  made 
an  order  requiring  the  plaintiff  to  make  his 
election,  within  a  time  specified,  whether  he 
would  amend  his  bill  in  this  case  so  as  to 
embrace  therein  the  transaction  under  the 
power  of  attorney,  as  well  as  those  under  the 
deed  of  trust,  and  dismiss  his  action  at  law  ; 
or  whether  he  would  prosecute  his  action  at 
law,  and  in  the  event  of  his  electing  to  pros- 
ecute his  action  at  law,  or  failing  to  make 
any  election,  the  bill  in  this  case  should 
have  been  dismissed  with  costs.  This  would 
have  t>een  the  same,  in  effect,  as  to  sustain 
the  demurrer,  with  leave  to  the  plaintiff  to 
amend  the  bill  and  make  his  election. 

The  appellee,  having  obtained  a  decision 
of  the  Circuit  court  in  his  favor,  on  the 
merits,  has  not  insisted  here,  as  he  did  there, 
that  the  plaintifiP  should  not  have  been  al- 
lowed to  prosecute  both  suits,  and  of  course 
the  objection  is  one  that  could  not  be  made 
by  the  appellant.  But  we  are  satisfied  that 
the  justice  of  the  case  requires  that  that 
objection  should  be  sustained,  and  we  there- 
fore put  our  decision  on  that  ground,  without 
intimating  any  opinion  on  the  merits.  If  we 
should  decide  the  case  upon   the  merits,  a 
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serious  question  mi^ht  arise  in  the  action  at 
law,  whether  it  could  be  proceeded  in,  inas- 
much as  this  suit,  involving:  part  of  the 
entire  cause  of  action,  had  been  decided  on 
the  merits.  It  is  a  g^eneral  rule,  that  a  jadg' 
ment  in  an  action  for  any  part  of  an  entire 
cause  of  action,  is  a  bar  to  another  action 
founded  on  any  other  part  of  the  same  en- 
tire cause  of  action.  Hite  v.  Long,  6  Rand. 
457. 

72  'The  decree  must  therefore  be  re- 
versed, and  the  cause  remanded. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

The  decree  was  as  follows  : 

The  court  is  of  opinion,  for  reasons,  &c. 
that  the  power  of  attorney  and  deed  of  trust 
in  the  bill  mentioned  were  designed  to  effect 
one  general  and  common  object,  namely,  to 
entrust  the  defendants  with  the  control, 
management  and  disposition  of  the  property 
and  affairs  of  the  plaintiff,  in  the  manner  set 
forth  therein,  during  his  contemplated  at)- 
sence  from  the  country.  The  court  is  further 
of  opinion,  that  the  transactions  of  the  said 
defendant  under  the  authority  conferred  by 
the  said  power  of  attorney,  as  well  as  their 
transactions  under  the  authority  conferred 
by  the  deed  of  trust,  were  proper  subjects  for 
the  cognizance  and  jurisdiction  of  a  court  of 
equity  ;  and  that  it  was  not  competent  for 
the  plaintiff  to  proceed  against  the  defend- 
ants in  this  suit  in  respect  to  the  transactions 
under  the  deed  of  trust,  and  in  the  action  at 
law  in  the  bill  mentionejd  in  respect  to  the 
transactions  under  the  power  of  attorney. 
The  court  is  further  of  opinion,  that  instead 
of  overruling  the  motion  of  the  defendant 
Myers  to  put  the  plaintiff  to  his  election 
whether  he  would  prosecute  this  suit  or  the 
said  action  at  law,  the  said  Circuit  court 
should  have  made  an  order  requiring  the 
said  plaintiff  to  make  his  election  within  a 
time  specified,  whether  he  would  amend  his 
bill  in  this  case  so  as  to  embrace  therein  the 
transactions  under  the  power  of  attorney, 
as  well  as  those  under  the  deed  of  trust,  and 
dismiss  his  said  action  at  law,  or  whether  he 
would  prosecute  his  action  at  law  ;  and  that 
in  the  event  of  his  electing  to  prosecute  his 
said  actions  at  law,  or  failing  to  make 

73  any  election,  the  *8aid  Circuit  court 
should  have  dismissed  the  bill  in  this 

case  with  costs ;  and  that  the  said  decree  is 
therefore  erroneous. 

Wherefore,  it  is  adjudged,  ordered  and 
decreed,  that  the  said  decree  be  reversed  and 
annulled,  and  that  the  appellant  pay  to  the 
appellees  as  the  parties  subtantially  prevail- 
ing, their  costs  by  them  expended  in  this 
court ;  the  appellees  being  regarded  as  the 
party  substantially  prevailing,  because  the 
decree  of  the  Circuit  court  is  reversed  for  an 
error  committed  by  the  appellant. 

And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  Circuit  court  for  further 
proceedings,  in  conformity  to  the  foregoing 
opinion  and  decree.  Which  is  ordered  to  be 
certified,  &c. 


74  ^Mayor's  Ex'or  &  als.  v.  Carrington's 

Ex'or  &  als. 

January  Term,  1860.  Richmond. 

I.  Case  St  Bar— Deed  of  Tnast— Security  for  Debts.— C. 

executes  a  deed  In  which,  reciting  that  W.  had 
endorsed  for  C.  three  notes,  which  he  specifies,  he 
conveys  to  O.  certain  property  in  trust  that  if  the 
said  notes  are  not  paid  by  C.  when  due,  O.  shall, 
on  the  request  of  W.,  sell  the  property,  and  out 
of  the  proceeds  pay  the  notes;  and  upon  further 
trust,  after  paylncr  the  notes,  any  surplus  of  pro- 
ceeds of  sale  shall  be  applied  to  the  payment  of 
any  debt  which  at  the  time  may  be  due  from  C 
to  W.  The  notes  are  not  paid  when  due,  and  three 
years  afterwards,  the  trustee  beincr  about  to  sell 
the  property.  C.  pays  the  notes.  The  deed  is  never- 
theless a  security  for  any  debt  that  C.  then  owed 
to  W.,  and  it  became  such  security  at  least  from 
the  time  of  the  default  in  payinjr  the  notes. 

a.  Same— Same— Leased  Property.— W.  held  a  lonp 
lease  on  a  part  of  the  property  conveyed  in  trust 
by  C,  and  W.  conveyed  all  his  property  of  every 
kind,  to  secure  his  creditors.  By  a  decree  of  the 
court  the  lease  of  the  property  is  sold,  with  author- 
ity to  the  purchaser  to  set  off  the  debt  due  from  C 
to  W.  aarainst  the  rent,  as  it  falls  due.  And  this 
is  proper. 

a.  Leased  Property— Rent— Deduction  for  Taxes.— The 
leased  property,  when  sold,  was  only  valuable  for 
the  sand  taken  from  it  The  purchaser  builds 
ui)on  it,  and  makes  extensive  improvements.  He 
is  entitled  to  deduct  from  the  rent  the  taxes  upon 
the  property  as  he  purchased  it  but  not  the  taxes 
occasioned  by  his  improvements. 

4.  Reversionary  Interest— Purchase  of— Inadequate 
Consideration.*— Where  there  is  no  actual  fraud 
and  no  fiduciary  relation  between  a  purchaser  of 
a  reversionary  interest  and  his  vendor,  mere 
inadequacy  of  consideration  is  not  sufficient  to 
avoid  a  sale,  unless  it  is  so  crreat  as  to  shock 
the  moral  sense. 

5.  Case  at  Bar— Cases  Heard  Together.— M.  files  a  bill 
to  hare  his  title  to  certain  real  estate  established, 
and  to  obtain  the  learal  title  from  a  trustee.  J. 
files  her  bill  in  the  same  court  asrainst  M..  claiming 
as  assiflrnee  of  the  vendor,  the  purchase  money  for 
the  land,  which  she  claims  is  still  unpaid.  The 
cases  were  properly  heard  together. 

6.  Case  at  Bar— Papers  In  Suit  Lost— The  papers  In 
the  suit  of  J.  were  lost  at  the  time  the  decree  ap- 
pealed from  was  made,  but  there  were  found 

75  decrees  and  reports  of  *commissioner8.  and 
exceptions  thereto,  made  in  the  two  suits,  suf- 
ficient to  enable  the  court  to  ascertain  the  merits 
of  her  claim.    It  was  proper  to  decree  upon  the 
claim. 

7.  Evidence— Answer— Belief  of  Part.— Though  all  of 
an  answer  responsive  to  a  bill  is  to  be  received  as 
evi deuce,  ^he  court  may  believe  a  part  of  it  and 
disbelieve  another  part 

8.  Assiirnment  Unquestioned— Need  Not  Be  Proved.— 
In  a  bill  by  an  assismee  asrainst  the  obligor  and 

^inadequate  Consideration.— In  Whittaker  v.  S.  W. 
Va.  Imp.  Co.,  34  W.  Va.  223,  12  S.  E.  Rep.  509,  the 
court,  citing  the  principal  case,  said:  "If  there  be  no 
fraud  shown,  as  the  law  requires,  inadequacy  alone 
cannot  affect  the  contract  unless  so  gross  as  to 
shock  the  conscience."  See  also,  same  proposition 
approved  in  Pennybacker  v.  Laidley,  83  W.  Va.  68D, 
11 S.  E.  Rep.  44.  citing  the  principal  case  as  authority. 
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assignor,  the  assig-nment  is  not  questioned  by  the 
assiemor.  There  is  no  necessity  for  proyincr  it  as 
affalnst  the  obllfiron 

9.  A«siffiuneiit  of  Debt— Without  Recoune— Effect— If 
the  assignment  of  a  debt  is  withont  recourse,  it  is 
donbtful  whether  it  will  carry  with  it  an  equitable 
lien  for  the  debt:  but  if  the  assign  men  t  is  general, 
the  equitable  Hen  passes  with  it. 

ID.  Voloatary  Qifts— Valid  if  Complete.— It  was  stated 
in  Henry  v.  Graven,  16  Gratt.  244,  and  reaffirmed  in 
this  case,  as  the  result  of  all  the  authorities,  that 
a  voluntary  gift  valid  in  law  or  equity,  may  be 
made  of  any  property,  real  or  personal,  legal  or 
equitable,  in  possession,  reversion  or  remainder, 
vested  or  contingent,  and  including  choses  in 
action,  unless  they  be  of  such  a  nature  as  that  an 
assignment  of  them  would  be  a  violation  of  the 
law  affainst  maintenance  and  champerty ;  that 
such  a  gift  to  be  valid,  must  be  complete  and 
not  executory:  that  what  is  necessary  to  the 
completion  of  the  gift,  depends  on  the  nature  of 
the  subject  and  the  circumstances  of  the  case  ; 
and  that  it  is  always  suificlenL  though  not  always 
necessary,  to  the  completion  of  a  gift  at  least 
between  the  parties,  that  the  donor  do  everything 
in  his  power,  or  which  the  nature  of  the  case  will 
admit  of,  to  make  it  complete. 

II.  Cose  at  Bar— Asslffniiient  Complete.— M.  proposes 
in  writing  to  purchase  of  C.  certain  real  estate  ui)on 
specified  terms.  This  proposition  is  accepted  by 
C.  by  a  writing  at  the  foot  of  the  proposal,  and  the 
real  estate  Is  conveyed  to  M. :  and  C.  then  assigns 
the  instrument  by  a  writing  upon  it,  to  J.  The 
assignment  is  complete,  and  J.  may  sue  M.  in  equity 
upon  it  in  her  own  name. 

19.  Specific  Performance  of  Contract— Statute  of 
Limitations.- J.  is  not  barred  by  the  statute  of  limi- 
tations, her  suit  being  for  a  specific  performance 
of  the  contract. 

13.  Lacbea— Excused.— Great  laches  in  prosecuting 
a  suit  in  equity  after  it  had  been  commenced  by 
an  assignee  of  the  purchase  money  of  land  against 
the  debtor  purchaser,  excused  under  the  circum- 
stances. 

This  was  an  appeal  from  a  decree  of  the 
Circuit  court  of  the  city  of  Richmond,  made  on 

the  26th  of  February  1868,  in  three  suits, 
76        styled  Mayo  v.  Carrington,  *Coutts  v. 

Mayo,  and  Coutts*  adm'r  v.  Mayo. 
The  case  was  argued  by  R.  T.  Daniel,  for 
the  appellants,  and  by  Roberts,  Sands,  C. 
Robinson  and  Griswold,  for  the  different 
appellees.  But  the  questions  disputed  were 
rather  questions  of  fact  than  of  law  ;  and 
the  facts,  as  they  were  viewed  by  the  court, 
are  stated  in  the  opinion  of  the  President  of 
the  court. 

MONCURE,  P.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  the  city  of 
Richmond  in  three  suits,  the  styles  of  which 
were  "Mayo  v.  Carrington,"  *'Coutts  v. 
Mayo,"  and  **Coutts*  adm*r  v.  Mayo,*'  the 
printed  record  of  which  contains  550  pages. 
The  di£5culty  of  deciding  it  is  necessarily 
very  great,  and  is  much  increased  by  the 
obscurity  arising  from  lapse  of  time,  the  ex- 
traordinary laches  of  most  of  the  parties  con- 
cerned, and  the  death  of  all  the  original  act- 
ors in  the  transactions  which  gave  rise  to  the 
suits.    The  subject  of  controversy  is  what  is 


familiarly  known  by  the  name  of  the  "Sandy 
bar  ;'*  which  was  at  one  time,  as  its  name 
imports,  a  mere  sand  bar,  valuable  in  itself 
only  for  the  sand  it  afforded,  yet  so  valuable, 
even  for  that,  as  to  afford  an  annual  rent  of 
$450.  And  there  was  then  appurtenant  to  it 
a  fishery,  which  was  so  valuable  as  to  yield, 
for  a  short  time  at  least,  an  annual  rent  of 
Si, 000.  But  the  fishery  soon  diminished  in 
value,  and  has  long  since  become  utterly 
valueless.  If  this  bar  was  then  worth  any 
thing  for  any  other  purpose  than  the  sand  and 
the  fishery,  in  the  estimation  either  of  the  par- 
ties concerned  or  the  public,  it  was  only  in  its 
connection,  if  it  had  any  connection,  with 
**Coutts*s  ferry,"  to  which  it  was  in  close 
proximity,  and  which  was  then  held  by  the 
same  owner.  That  ferry  was  across  James 
river,  between  Richmond  and  Manchester, 
and  just  below  "Mayo's  bridge."  It  was 
therefore,  naturally,  a  subject  of  interest  to 
the  proprietor  of  that  bridge,  which  has 

77  always   belonged    to    the   'appellants 
and  their  ancestors.    But  the  ferry  has 

long  since  gone  down  and  ceased  to  have 
any  existence.  The  sandy  bar,  which  in  the 
origin  of  the  transactions  aforesaid  was 
thus  of  limited  value,  has  long  been  increasing 
in  value  by  reason  of  improvements,  pub- 
lic and  private,  and  is  now,  it  seems,  very 
valuable.  It  is  situated  on  James  river, 
nearly  opposite  the  centre  of  the  city, 
is  lot  No.  341  in  the  plan  of  Byrd's 
addition  to  the  city,  and  the  Richmond  dock 
occupies  a  part  of  it.  Many  buildings  have 
been  erected  upon  it,  which  now  yield  a  large 
amount  of  rent.  These  changes  have  had 
the  effect  of  waking  up  the  parties  concerned 
from  their  long  sleep,  and  stimulating  them 
to  enquire  into  their  rights.  Not  being  able 
to  settle  those  rights  themselves,  they  have 
invoked  the  aid  of  the  courts  for  that  pur- 
pose, and  it  now  devolves  on  this  court  to 
decide  the  questions  of  controversy  between 
them.  Difficult  as  that  duty  is,  we  must 
address  ourselves  to.  the  work  and  perform  it 
as  well  as  we  can.  After  all,  we  can  hardly 
expect  to  effectuate  perfect  justice  in  the 
case. 

The  representatives,  real  or  personal,  of 
four  persons  long  since  deceased,  are  con- 
flicting claimants  of  the  subject  in  contro- 
versy, or  an  interest  therein.  First,  George 
M.  Carrington  ;  secondly,  Edward  C.  Mayo ; 
thirdly,  Jane  Coutts ;  and  fourthly,  Patrick 
Coutts.  We  will  consider  the  claims  of  these 
in  their  order.     And, 

First,  George  M.  Carrington.  He  and  his 
representatives  and  assigns  have  been  in 
the  possession  and  enjoyment  of  the  subject 
ever  since  the  year  1833,  claiming  to  be 
entitled  to  a  term  for  years  therein  wliich 
will  expire  on  the  10th  day  of  February  1876 ; 
and  also  claiming  a  right  to  set  off  against 
the  rent,  accrued  and  accruing,  or  hereafter 
to  accrue  during  all  that  time,  so  much  as 
may  be  necessary  of  the  debt  due  by  Patrick 
Coutts  to  James  Winston,  claimed  to  be  se- 
cured bj'  the  deed  of  trust  from  said 

78  Coutts  to  Coleman  *and  Otis  of  the  8th 
of   November  1819,  and  to  charge  the 

balance  Remaining,  or  which  may  remain, 
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unpaid  of  that  debt,  after  crediting  the  rents 
aforesaid,  on  the  subject  itself,  upon  the 
ground  that  the  said  debt,  with  the  said 
right  of  set  off,  was  sold  and  assigned  to 
said  Carrington  along  with  the  said  term, 
and  that  the  annual  rent  is  insufficient  to 
keep  down  the  annual  interest  upon  the  bal- 
ance due  on  account  of  the  said  debt.  We 
will  now  examine  his  chain  of  title,  link  by 
link,  and  see  whether,  and  to  what  extent, 
it  is  sufficient  to  sustain  his  claim. 

Patrick  Coutts  is  the  source  from  whom  all 
the  conflicting  claims  in  this  case  arise,  and 
it  will  therefore  be  unnecessary  to  trace  the 
title  beyond  that  source.  It  may  be  proper 
to  say,  however,  that  he  derived  it  under  a 
marriage  settlement  between  his  father  and 
mother,  Reuben  and  Jane  Coutts,  dated  the 
10th  day  of  September  1799,  which  created  a 
charge  upon  all  the  property  conveyed  by 
that  settlement,  to  secure  an  annuity  for  life 
of  five  hundred  dollars  to  said  Jane  Coutts, 
who  lived  until  some  time  in  1831.  But  as 
there  is  no  claim  in  this  case  on  account  of 
that  annuity,  no  further  notice  need  be  taken 
of  it.  The  links  then  in  the  claim  of  Car- 
rington's  title  under  Patrick  Coutts  are  as 
follows : 

1st.  The  lease  dated  the  16th  day  of  March 
1815,  from  Patrick  Coutts,  McCraw,  surviv- 
ing trustee  in  the  marriage  settlement  afore- 
said, and  Jane  Coutts  to  James  and  Pleasant 
Winston,  demising  to  them  the  said  Win- 
ston s,  the  said  "Sandy  bar,"  "with  liberty  to 
use  and  to  carry  away,  sell  or  otherwise  dis- 
pose of,  so  much  sand  of  or  from  the  said 
sandy  bar  as  they  the  said  James  and  Pleas- 
ant Winston,'*  &c.  "may  or  shall  find  it 
convenient  or  necessary  to  use,  take,  carry 
away,  sell  or  otherwise  dispose  of,  with  the 
exception  of  so  much  sand  as  the  aforesaid 
Patrick  Coutts,  his  executors,''  &c.  "may 
find  necessary  or  expedient  for  his  or 
79  *theirown  proper  use,"  Ac. :  "To  have 
and  to  hold  the  said  sandy  bar  (except 
as  before  excepted),  as  to  the  full  and  free 
use  of  sand  from  the  same  as  aforesaid  and 
none  other,  unto  the  said  James  and  Pleasant 
Winston,"  &c.,  "from  the  first  day  of  April 
next  ensuing  the  date  hereof,  for  and  during 
and  to  the  full  end  and  term  of  20  years,  yield- 
ing and  paying  therefor  unto  the  said  McCraw 
as  trustee  for  the  uses  expressed  in  said  trust," 
Ac,  "the  yearly  rent  or  sum  of  $450,"  Ac, 
"in  the  following  manner,"  Ac.  The  lease 
contains  a  proviso  for  re-entry  for  non-pay- 
ment of  rent,  or  if  no  sufficient  distress 
should  be  found  on  the  premises,  and  also  a 
provision  for  the  surrender  of  the  lease  by  the 
lessees  upon  giving  to  the  said  "McCraw, 
trustee  as  aforesaid,  or  to  the  said  Patrick 
Coutts,  his  heirs  or  assigns,  six  months  pre- 
vious notice  in  writing  of  such  intention." 
The  only  remaining  clauses  of  the  lease 
which  it  is  material  to  notice  are  the  follow- 
ing :  "And  it  is  hereby  understood,  cove- 
nanted and  agreed,"  Ac.  "that  the  only  inter- 
est or  right  intended  by  these  presents  to  be 
demised,"  Ac.  "is  the  full  and  perfect  liberty 
to  use,  take,  carry  away,  sell  or  dispose  of, 
and  enjoy  the  sand  of  the  said  premises, 
together  with  the  fish  house  now  erecting  on 


the  said  sandy  bar  in  the  manner  and  time 
hereinafter  covenanted  and  agreed  upon,  in 
as  full  and  ample  a  manner  as  the  said  lessees 
might  lawfully  enjoy  the  same,  according  to 
the  true  intent  and  meaning  of  these  presents 
(excepting  as  before  excepted)  to  the  ex- 
clusion of  every  interest  whatever  and  par- 
ticularly all  interest  and  right  in  or  to  the 
ferry  and  the  aforesaid  fishery,  each  and  both 
of  which  the  said  McCraw,  trustee  as  afore- 
said, hereby  wholly  reserves  from  the  opera- 
tion of  the  lease."  "And  also  that  it  shall 
and  may  be  lawful  to  and  for  the  said  J.  A  P. 
Winston,  their"  Ac,  "to  occupy,  possess  and 
enjoy  the  fish  house  erecting  upon  the  said 
sandy  bar  (as  soon  as  the  same  shall  be 

80  finished)  during  *the  following  months 
of  each  and  every  year  of  the  afore- 
said term  of  20  years,  and  for  and  during  no 
other  time,"  viz.  "June,  July,  August,  Sepr 
tember,  October,  November,  December,  Jan- 
uary and  F*ebruary." — "And  should  they  the 
said  J.  and  P.  Winston,  their"  Ac,  "be 
disposed  to  erect  or  put  any  other  additional 
buildings  thereon,  it  shall  and  may  be  lawful 
to  and  for  them,  or  either  of  them,  their"  Ac, 
"to  erect  or  put  a  house  or  houses  on  any  part 
of  the  said  sandy  bar,  or  in  any  way  to  im- 
prove the  said  premises  by  watling  or  any 
other  ways  or  means  whatever,  so  as  to  enable 
them  the  said  J.  A  P.  Winston,  their"  Ac, 
"to  catch  or  procure  as  much  sand  as  possible. 
And  should  the  said  J.  A  P.  Winston,  their" 
Ac,  "surrender  the  premises  as  aforesaid,  at 
any  time  before  the  expiration  of  the  term  of 
20  years  before  mentioned,"  "then  and  in 
that  case  the  said  P.  Coutts,  his  heirs,"  Ac, 
"shall  and  will  well  and  truly  pay  or  cause  to 
be  paid  to  them  the  said  J.  A  P.  Winston, 
their"  Ac,  one-half  of  the  value  of  any  house 
or  houses  and  the  appurtenances  to  the 
same,"  which  may  have  been  so  erected,  and 
be  upon  the  premises  at  the  time  of  such  sur- 
render, to  be  ascertained  in  the  manner  pre- 
scribed in  the  lease. 

It  was  contended  that  this  lease  was  in 
effect  only  a  license  to  the  lessee  and  his 
assigns  to  get  sand  from  the  demised  prem- 
ises during  the  term,  and  that  only  such 
privileges,  by  making  improvements  or 
otherwise,  were  intended  to  be  conferred  on 
the  lessee,  Ac,  as  were  convenient  to  the 
business  of  getting  sand.  The  literal  terms 
of  the  lease  seem  to  support  that  view.  But 
if  that  had  been  the  only  intention  of  the 
parties,  it  would  have  been  much  more  aptlj 
expressed  by  giving  a  mere  license  to  enter 
and  take  sand,  instead  of  conveying  the 
estate  during  the  term.  If  such  a  mere 
license  had  been  given,  the  estate  would  have 
remained  in  the  lessor,  subject  only  to  the 
license.  Whereas  the  estate  is  conveyed 
to  the  lessee  during  the  term,   with 

81  *liberty    to    the    lessees   (which   they 
would  not  have  had  if  it  had  not  been 

expressly  given)  to  use  and  carry  away,  sell 
or  otherwise  dispose  of  the  sand  at  pleasure, 
with  the  exception  of  so  much  thereof  as 
Patrick  Coutts,  or  his  assigns,  might  find 
necessary  or  convenient  for  his  or  their  own 
proper  use,  the  right  to  take  and  remove 
which   is  expressly  reserved  in  the  lease — 
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an  exception  and  reservation  which  would 
have  been  wholly  unnecessary  if  the  only 
porpose  of  the  parties  had  been  to  con- 
fer a  license  to  take  and  carry  away 
land.  The  peculiar  terms  of  the  lease 
which  g^ve  rise  to  the  objection  we  are 
now  considering,  were  no  doubt  occasioned 
in  this  way.  The  sandy  bar  was  of  no  value 
at  that  time  except  for  these  purposes,  1st, 
for  ^tting*  sand,  2dly,  for  the  fishery  which 
was  appurtenant  thereto,  and  3dly,  on  account 
of  the  ferry,  which  was  in  some  way  con- 
nected therewith.  The  fishery  and  the  ferry 
were  considered  very  valuable,  and  the  les- 
aors  were  very  anxious  to  g'uard  them  as 
much  as  possible  against  any  claim  or  inter- 
mption  on  the  part  of  the  lessees  or  their 
assigns.  The  sandy  bar  is  therefore  leased 
only  for  the  first  of  the  three  purposes  afore- 
said, for  which  alone  it  was  deemed  to  be  of 
any  yalne,  and  not  for  the  2d  or  3d,  which  are 
expressly  reserved  and  excluded  from  the 
operation  of  the  lease.  Although  the  im- 
proTements  which  the  lessees  are  authorized 
lyy  the  lease  to  make,  seem  to  refer  only  to 
thebnsiness  of  getting  sand,  no  doubt  t>ecause 
it  was  supposed  that  there  could  be  no  induce- 
ment for  making  any  other,  yet  it  cannot  be 
soppoted  that  the  lessees  were  intended  to  l>e 
restricted  in  any  manner  in  the  making  of 
any  improvements  which  would  not  interfere 
with  the  fishery  or  the  ferry.  There  could 
bare  been  no  motive  for  such  a  restriction, 
for  every  permanent  improvement  put  upon 
the  property,  not  interfering  with  the  fishery 
or  the  ferry,  would  benefit  the  lessors  as  well 

as  the  lessees.  The  lessors  certainly 
82      had  no  right  to  enter  upon  *the  demised 

premises  during  the  term  for  the  pur- 
pose of  making  improvements,  except  in 
connection  with  the  fishery  or  the  ferry.  The 
only  right  of  entry  which  they  had,  except 
for  the  purposes  of  the  fishery  or  the  ferry, 
was  the  right  reserved  to  Patrick  Coutts  and 
his  assigns,  to  enter  and  take  sand  for  their 
own  nse,  and  the  right  to  re-enter  for  non- 
payment of  the  rent,  or  because  there  is  no 
sufficient  distress  on  the  premises.  Who  then 
had  the  right  of  improving  the  property  when 
occasion  required,  or  inducements  were  held 
out  to  its  improvement,  if  the  lessees  or  their 
assigns  had  not  ?  They  therefore  had  that 
right  The  next  link  in  the  chain  of  Car- 
rington*s  title  is, 

2nd.  The  lease,  dated  the  10th  day  of 
Fehmary  1816,  from  the  same  lessors  to  the 
«ame  lessees,  demising  the  fishery  aforesaid 
and  its  appurtenances  for  the  term  of  sixty 
years  for  the  yearly  rent  of  $1,000,  and  ex- 
tending the  lease  of  the  sandy  bar  (except  as 
aforesaid)  as  to  the  full  and  free  use  of  sand 
from  the  same  as  aforesaid,  and  none  other, 
from  the  first  day  of  April  1835,  the  termina- 
tion of  the  former  lease,  for  the  term  of  40 
years,  10  months  and  9  days  (so  as  to  make 
the  extended  lease  of  the  sandy  bar  termi- 
nate on  the  same  day  with  the  term  thereby 
granted  in  the  fishery  as  aforesaid),  for  the 
yearly  rent  of  $450.  This  lease  contains  a 
timilar  provision  in  regard  to  re-entry,  and 
Alio  in  regard  to  surrender  of  the  lease,  as  is 
contained  in  the  said  lease  of  the  16th  day  of 


March  1815,  and  authorizes  a  surrender  of  the 
lease  so  far  as  the  same  relates  to  the  fishery, 
without  surrendering  the  lease  so  far  as  re- 
lates to  the  use  of  sand  from  the  same.  It 
also  provides  that  if  the  lessees  or  their 
assigns  should  be  disposed  to  erect  or  put  any 
additional  buildings  further  and  other  than 
are  mentioned  and  provided  for  in  the  said 
former  lease,  it  shall  be  lawful  for  them  to 
erect  or  put  a  house  or  houses  on  any  part  of 
the  said  sandy  bar,  or  in  any  way  to 

83  improve  *said  premises.  This  provi- 
sion seems  to  be  regarded  as  an  en- 
largement of  the  power  of  improvement 
given  by  the  former  lease  ;  and  it  no  doubt 
is  so,  to  this  extent,  at  least,  that  the 
former  lease  is  only  of  the  sandy  bar, 
excluding  the  fishery,  whereas  this  lease 
is  of  both;  and  as  the  former  lease  con- 
templated the  making  of  such  improve- 
ments as  would  be  useful  in  the  operation  of 
getting  sand,  this  lease  contemplated  also 
the  making  of  such  as  would  be  useful  in  con- 
ducting the  fishery.  But  perhaps  the  pro- 
vision in  each  case  ought  to  be  construed 
with  what  immediately  follows ;  and  that  is, 
a  covenant  on  the  part  of  Patrick  Coutts,  his 
heirs  and  assigns,  to  pay  to  the  lessees  or 
their  assigns  one-half  of  the  value  of  such 
improvements,  in  case  of  a  surrender  of  the 
property  before  the  expiration  of  the  term. 
In  case  of  such  a  surrender,  it  was  no  doubt 
considered  reasonable,  that  the  tenants 
should  be  compensated  for  one-half  of  the 
permanent  improvements  made  by  them  in 
the  prosecution  of  the  business  for  which 
the  property  was  leased  ;  while  it  might  have 
been  considered  very  unreasonable  to  com- 
pel the  lessor,  his  heirs  or  assigns,  to  pay  one- 
half  of  the  value  of  any  improvements  which 
the  lessees  or  their  assigns  might  choose 
to  put  upon  the  property,  though  wholly 
unconnected  with  the  purpose  for  which  the 
property  was  leased.  The  limitation,  if  any, 
on  the  power  of  the  lessees  or  their  assigns 
to  improve  the  property,  was  only  intended, 
in  that  view,  to  limit  the  liability  of  the  les- 
sor or  his  assigns  for  one-half  of  the  value 
of  such  improvements  in  case  of  a  surrender 
as  aforesaid.  It  could  hardly  have  been 
intended,  in  either  lease,  to  deny  to  the  les- 
sees or  their  assigns  the  right  to  make  any 
improvements  they  might  please  on  the  prop- 
erty, at  their  own  expense  and  without  any 
recourse  whatever  against  the  lessor  or  his 
assigns  for  indemnity  in  whole  or  in  part, 

whether  the  lease  was  terminated  by 

84  a  surrender  *or  by  lapse  of  time,   at 
least  unless  such  improvements  inter- 
fered with  the  fishery  or  the  ferry. 

3.  A  deed  from  Pleasant  to  James  Winston , 
dated  in  1816,  assigning  the  former's  right 
under  the  aforesaid  lease  of  the  16th  day  of 
March  1815.  The  day  and  month  of  the  exe- 
cution of  this  deed  are  blank,  but  it  was 
recorded  on  the  l8th  day  of  October  1816,  a  nd 
was  probably  executed  after  the  lease  of  the 
10th  of  February  1816,  especially  as  that  lease 
is  to  both  James  and  Pleasant  Winston, 
which  it  would  hardly  have  been  if  Pleasant 
had  previously  assigned  his  interest  under 
the  former  lease  to  James.    The  assignment 
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was  no  doubt  intended  to  be  of  the  right  of 
Pleasant  to  the  sandy  bar  under  both  leases, 
as  we  cannot  suppose  that  he  intended  to 
part  with  his  interest  in  an  existing  lease 
for  20  years,  and  retain  his  interest  under  a 
lease  of  the  same  subject  which  is  not  to  com- 
mence until  the  end  of  that  term.  At  all 
events,  it  does  not  appear  that  he  has  ever 
claimed  any  interest  in  the  subject  since  the 
execution  of  that  assignment,  and  it  is  not 
pretended  that  he  has  had  any.  His  entire 
interest  must  therefore  be  considered  as  hav- 
ing been  assigned  to  James  Winston. 

4.  A  deed  of  trust  dated  the  8th  day  of 
November  1819,  from  Patrick  Coutts  to  Cole- 
man and  Otis  for  the  benefit  of  James  Win- 
ston, conveying,  besides  other  property,  **all 
the  right,  title,  and  interest,  reversion  or 
reversions,  remainder  or  remainders,  of  the 
said  Coutts  in  the  property  called  the  sandy 
bar  and  fishery,  and  otherwise  descrik>ed  in 
the  plan  of  the  city  by  lot  No.  341."  The 
deed  recites,  that  Winston,  at  the  request  of 
Coutts,  had  endorsed  for  him  three  negotia- 
ble notes  of  specified  amounts,  all  dated 
the  first  of  November,  and  payable  at  the 
Farmers  Bank  of  Virginia,  two  of  them  at 
nine  months,  and  the  other  at  twelve  months, 
after  date,  and  that  Coutts  was  **  willing  and 
desirous  of  securing  the  payment  of  the 
85  said  notes  by  the  conveyance  *of  prop- 
erty in  trust  for  that  purpose.**  The 
deed  then  proceeds  to  convey  the  property ; 
after  which  the  trusts  are  declared  to  be,  that 
if  the  said  Coutts  shall  fail  to  pay  either 
or  all  of  the  said  notes  when  they  are  due,  it 
may  be  lawful  for  the  said  trustees,  or 
either  of  them,  or  the  survivor  of  them, 
his  ex'ors  or  adm'rs,  to  sell  the  whole  of  the 
property  conveyed,  **at  the  request  of  said 
Winston,  hisex'or  or  adm*r,  and  convey  the 
same  to  the  purchasers,  and  out  of  the 
proceeds  of  such  sale,  shall  pay  and  sat- 
isfy the  notes  aforesaid,  together  with 
all  costs,  interest  and  expenses  attend- 
ing the  execution  of  the  trust."  **And  upon 
the  further  trust  and  confidence,  that  after 
full  payment  or  satisfaction  of  the  notes 
aforesaid  shall  have  been  made,  any  surplus 
of  the  proceeds  of  such  sale  or  sales  as  afore- 
said, which  may  remain  in  the  hands  of  the 
trustees,  or  either  of  them,  or  the  ex*or  or 
adm'r  of  either,  shall  be  applied  to  the  pay- 
ment of  any  debt  and  interest  which  may  at 
the  time  be  due  from  the  said  Coutts  to  the 
said  Winston,  and  any  surplus  to  be  paid  to 
the  said  Coutts.** 

There  never  was  any  sale  made  under  this 
deed  of  trust.  Default  was  made  in  the  pay- 
ment of  all  the  negotiable  notes  secured  by 
it.  At  the  request  of  Winston,  the  endorser, 
Otis,  the  surviving  trustee,  advertised  a  sale 
to  be  made  under  the  deed  on  the  6th  day  of 
December  1823,  more  than  three  years  after 
the  last  of  the  said  notes  had  become  payable. 
But  the  day  before  the  sale  was  to  have  been 
made,  to  wit,  the  Sth  of  December,  Coutts 
paid  the  whole  amount  of  the  said  three  notes 
with  Edward  C.  Mayo*s  check.  And  the 
holders  of  the  notes,  by  John  Forbes,  their  at- 
torney, thereupon  surrendered  the  notes  and 
instruments  of  protest  to  said  Coutts,  and  re- 


leased all  liens,  trust  deeds,  &c.,  for  their 
security.  But  there  never  was  any  release 
of  the  deed  of  trust  by  the  trustees,  or  either 
of  them,  or  the  representatives  of  either,  or 
bv  Winston. 

m 

86  *5.  A  surrender  was  made  of  the  lease 
of  the  10th  of  February  1861,  so  far  as 

related  to  the  fishery,  in  conformity  with  the 
provisions  of  that  deed,  and  in  pursuance  of 
a  notice  from  ** James  Winston,  assignee  of 
Jas.  &  P.  Winston,**  to  Patrick  Coutts,  exe- 
cuted on  the  latter  June  21st,  1820,  to  take 
effect  at  the  expiration  of  six  months  from 
that  day.  In  consequence  of  that  surrender, 
since  1820  James  Winston  and  his  assigns 
have  not  held  the  fishery  nor  been  accounta- 
ble for  the  rent  thereof. 

6.  A  deed  of  trust  from  James  Winston  to 
Charles  J.  Macmurdo  and  George  Winston » 
dated  on  the  2l8t  day  of  November  1820,  con- 
veying certain  property  therein  mentioned » 
including  **the  interest  of  every  kind,  by 
lease,  deed  of  trust  or  otherwise,  which  the 
said  Winston  has  in  the  sandy,  bar  property 
in  the  said  city,**  and  all  other  property  of 
said  Winston,  except  a  bond  and  note  men- 
tioned in  the  deed. 

7.  The  decrees  and  other  proceedings  in  the 
suit  of  **Pugh  V.  Winston,*'  brought  by  a 
judgment  creditor  of  James  Winston  to  im- 
peach the  said  deed  of  trust  of  the  21st  day  of 
November  1820,  to  Macmurdo  and  Winston, 
as  fraudulent  and  void  in  regard  to  the  cred- 
itors of  said  James  Winston.  The  said  deed 
was  accordingly  adjudged  to  be  fraudulent  and 
void,  and  on  the  16th  day  of  November  1832, 
Samuel  T.  Pulliam  was  appointed  commis- 
sioner to  sell  all  the  real  estate  conveyed  by 
the  deed,  with  the  exception  of  a  certain  spec- 
ified portion.  The  said  commissioner,  after 
making  a  sale  under  that  decree,  made  a  re- 
port, in  which  is  contained  the  following 
statement :  '*The  interest  of  James  Winston 
in  the  sandy  bar  property,  the  commissioner 
did  not  offer  for  sale,  doubting  whether  it 
was  intended  by  the  decree  that  he  should  do 
so.  The  interest  spoken  of  he  understands 
to  be,  a  lease  on  that  property,  which  will 

expire  some  time  in  the  year  1835.    It  is 

87  represented  that  Winston   holds  *the 
property  under  a  lease  from  Coutts  at 

an  annual  rent,  and  Mayo  has  acquired  the 
title  of  Coutts.    Mayo  states,  that  Winston 
pays  him  no  rent,  on  the  ground  that  Coutts 
is  indebted  to  him  more  than  the  amount 
of  rent  that  will  become  due  during  the  lease. 
If  the  court    should  direct   a    sale  of    the 
sandy  bar  property,   the  sale  thereof  would 
no  doubt  be  promoted  by  giving  to  the  pur- 
chaser of  the  leasehold  estate  the  same  right 
of  setting  off  against  the  rent  the  debt  due 
by  Coutts  to    Winston,  that   Winston   now 
has.**     On  the  1st  day  of  July   1833,  another 
decree  was  made  in  the  suit,  reciting  substan- 
tially the  above  mentioned  statement  of  the 
commissioner,  and  directing  him  to  sell  at 
public  auction  to  the  highest  bidder,  upon  a 
credit  of  one  year  (after  advertising  the  time, 
place  and  terms  of  sale  as  directed  by   the 
decree),  "all  the  interest  of  every  kind  which 
the  said  Winston,  at  the  date  of  the  deed 
of  trust  before  specified,*'  to  wit,  the  deed 
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to  Macmurdo  and  Winston,  '*had  in  the 
sandy  bar  property  in  the  city  of  Richmond, 
whether  such  interest  be  by  lease,  deed  of 
trust  or  otherwise,  tog'ether  with  a  right  on 
the  part  of  the  purchaser  of  setting  off 
against  the  rent  that  will  accrue  after  such 
purchase  nnder  the  lease,  so  much  of  the 
debt  due  by  Coutts  to  Winston  as  will  be 
equal  to  the  rent  that  may  so  accrue."  The 
commissioner  afterwards  reported  that  on 
the  16th  day  of  August  1833,  he  made  a  sale 
in  strict  pursuance,  of  the  directions  of  said 
decree,  after  advertising  the  time  and  place 
of  sale  as  therein  directed,  when  George  M. 
Carrington  being  the  highest  bidder,  be- 
came the  purchaser  at  the  price  of  nine 
thousand  two  hundred  and  forty-five  dollars, 
who  had  executed  his  bond  for  that  sum  pay- 
able at  the  end  of  one  year  from  the  day  of 
sale,  with  securities.  The  report  contains  this 
farther  statemen t :  '  VThis  commissionef  here- 
tofore reported  that  he  understood  the  interest 
of  Winston  in  the  sandy  bar  property  to 

88  be  by  *lease  which  would  expire  in  1835. 
This  is  true ;  but  there  existed  another 

lease,  unknown  to  the  commissioner  at  that 
time,  which  will  not  expire  until  the  end  of 
40  years  from  the  expiration  of  the  first. 
The  existence  of  this  last  lease  was  known  of 
at  the  sale  above  reported."  On  the  23rd  day 
of  November  1833,  the  sale  was  confirmed 
by  the  court  and  a  conveyance  directed  to  be 
made  to  the  purchaser.  And  accordingly, 
on  the  18th  day  of  August  1834,  the  purchase 
money  having  been  paid,  a  deed  was  exe- 
catcd  by  said  Samuel  T.  PuUiam,  commis- 
sioner as  aforesaid,  conveying  the  property 
to  George  M.  Carrington,  describing  it  in 
manner  aforesaid,  that  is,  *'all  the  interest 
of  every  kind  which  the  defendant  James 
Winston  at  the  date  of  the  deed  of  trust  of 
the  21st  day  of  November  1820  (from  said 
James  Winston  to  Charles  J.  Macmurdo  and 
George  Winston),  had  in  the  sandy  bar  prop- 
erty in  the  city  of  Richmond,  whether  such 
interest  be  by  lease,  deed  of  trust  or  other- 
wise, together  with  a  right  on  the  part  of  the 
said  Gt^rge  M.  Carrington,  of  setting  off 
ai^inst  the  rent  that  will  accrue  after  his 
purchase  under  the  lease,  so  much  of  the 
debt  due  by  Coutts  to  Winston  as  will  be 
equal  to  the  rent  that  may  so  accrue."  The 
said  deed  was  dnly  recorded. 

Under  the  foregoing  chain  of  title,  Car- 
rington, his  representatives  and  assigns, 
have  ever  since  been  in  the  possession,  use 
and  enjoyment  of  the  property  according  to 
tbe  terms  of  the  sale  and  conveyance  to  him 
as  aforesaid,  claiming  to  be  entitled  so  to 
bold,  and  to  continue  so  to  hold  it,  until  the 
expiration  of  the  term  of  60  years  created  by 
the  said  lease  of  the  10th  day  of  February 
1816,  to  wit,  until  the  10th  day  of  February 
1876.    Is  the  claim  well  founded? 

Several  objections  were  made  to  the  claim 
in  the  course  of  the  argument,  and  espe- 
cially by  the  counsel  of  Mayo's  represen- 
tatives, which  will  now  be  noticed. 

89  *The  objection  taken  on  account  of 
the  limited  right  supposed  to  be  con- 
ferred by  the  leases,  to  wit,  the  mere  right 
to  get  sand  and  make  such  improvements  as 


related  thereto,  has  already  been  sufficiently 
answered. 

Another  objection  is,  that  the  leases  have 
been  long  since  forfeited  by  non-payment  of 
rent,  and  indeed  were  so  forfeited  by  James 
Winston  long  before  the  sale  to  Carrington. 
It  is  a  sufficient  answer  to  this  objection  to 
say  that  no  such  forfeiture  has  ever  been 
enforced  or  attempted  to  be  enforced,  even  if 
there  had  been  any  just  ground  for  enforcing 
it.  The  deed  expressly  reserves  a  right  of 
re-entry  for  non-payment  of  rent,  and  yet 
no  such  re-entry  ever  has  been  made  or 
attempted  to  be  made.  In  the  lease  to  Mayo 
of  the  12th  day  of  November  1823,  leasing  to 
him  the  ferry  and  other  property,  including 
the  sandy  bar,  for  ten  years  at  an  annual 
rent  of  one  thousand  dollars,  it  was  stated 
that  the  lease  of  the  sandy  bar  to  the  Win- 
stons  had  been  forfeited,  but  it  was  provided 
that  if  Mayo  should  use  all  due  diligence  to 
obtain  possession  of  the  said  sandy  bar  and 
fail  therein,  or  if  having  obtained  possession, 
he  should  be  evicted  therefrom,  then  and  in 
either  such  case  the  said  Mayo  should  be 
entitled  to  a  deduction  at  the  rate  of  $200 
per  annum  from  the  said  rent  of  $1,000.  Mayo, 
not  having  obtained  such  possession,  received 
the  benefit  of  the  said  dMuction  from  his 
rent.  His  lease  extended  down  to  the  time 
of  Carrington's  purchase.  If  the  forfeiture 
had  been  enforced  during  that  period,  it 
would  have  been  for  the  benefit  of  Mayo,  bf 
the  express  terms  of  the  lease  to  him.  Not 
only  had  Mayo  a  right  during  his  term  to 
enforce  the  forfeiture,  if  any,  but  a  right  to 
fio  so  was  also  reserved  to  Scott,  trustee  of 
Reuben  Coutts,  who  joined  in  the  lease, 
though  the  exercise  of  said  right  by  him  was 
to  enure  to  the  benefit  of  Mayo.  Thus  there 
was  the  strongest  inducement  at  that 
90  time  to  •enforce  the  forfeiture,  if  any, 
and  yet  no  attempt  was  made  to  en- 
force it.  The  presumption  is  irresistible 
that  there  was  no  sich  forfeiture.  At  all 
events  there  was  no  re-entry  or  statutory 
proceeding  equivalent  thereto,  without  which 
a  forfeiture  cannot  be  enforced.  It  is  there- 
fore now  quite  too  late,  and  was  too  late  in 
1846  when  Mayo's  suit  was  brought,  to  say 
there  was  a  forfeiture. 

Another  objection  is,  that  the  debts  from 
Coutts  to  Winston  was  secured  by  the  deed 
of  trust  to  Coleman  and  Otis  of  the  8th  of 
November  1819,  only  on  condition  that  a  sale 
was  made  under  that  deed  to  satisfy  the 
three  negotiable  notes,  called  '*the  Micks 
debt,"  for  the  security  of  which  it  was  exe- 
cuted, and  that  those  notes  having  been  paid 
without  making  a  sale  under  the  deed,  it 
therefore  cannot  operate  as  a  security  of  the 
debt  to  Winston. 

The  Circuit  court  was  of  opinion  that  this 
deed  of  trust  was  an  unconditional  security 
as  well  of  the  Winston  debt  as  of  the  "Micks 
debt,"  while  the  counsel  for  Carrington 's 
representatives  seemed  to  think  that  it  became 
an  absolute  security  of  the  Winston  debt  only 
from  the  time  of  default  in  the  payment  of 
the  negotiable  notes,  or  one  of  them,  upon 
which  default  a  sale  could  be  made  at  the 
instance  of  Winston,  according  to  the  terms 
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of  the  deed.  Much  may  be  said  to  sustain 
the  view  of  the  Circuit  court.  The  deed  is  not 
a  mere  power  of  sale.  Nor  is  it  a  mort- 
g-ag^e  with  condition  to  be  void  on  the  punc- 
tual payment  of  the  notes,  in  which  case 
the  estate,  upon  such  punctual  payment, 
would  be,  ipso  facto,  revested  in  the 
mortg'agor.  But  it  is  a  deed  of  trust  for 
the  benefit  only  of  James  Winston,  who 
is  one  of  the  parties  to  the  deed.  He  is  the 
endorser  of  the  three  negotiable  notes,  the 
holders  of  which  are  not  named,  probably 
because  the  notes  had  not  been  negotiated  at 
the  date  of  the  deed.  It  recites  that  the 
grantor  is  desirous  of    securing    the 

91  payment  of  'those  notes  by  the  convey- 
ance of  property  in  trust  for  that  pur- 
pose, and  he  therefore  proceeds  to  ms^ke  the 
conveyance.  The  debt  to  Winston  is  not 
mentioned  in  the  recital  of  the  deed,  nor 
until  direction  is  given  for  the  disposition  of 
the  proceeds  of  sale,  when  provision  is  made 
for  the  payment  of  the  debt  to  Winston  out 
of  the  surplus,  after  satisfying  the  negoti- 
able notes.  An  estate  in  fee  in  the  trust 
subject  being  conveyed  by  the  deed  to 
the  trustees  in  trust  for  the  benefit  of 
Winston,  a  party  to  the  deed,  it  may  well  be 
doubted  whether  a  court  of  equity  would  com- 
pel or  permit  the  trustees  to  release  the  prop- 
erty to  the  grantor  without  payment  of  the 
debt  to  Winston  expressly  provided  for  in 
the  deed.  ^  The  trustees  hold  the  leg-al  title 
for  the  benefit  of  Winston.  It  is  in  effect  his 
legal  title,  and  the  maxim  that  he  who  asks 
equity  must  do  equity,  might  require  the 
payment  of  that  debt  as  a  condition  for^ 
affording  equitable  relief  to  the  grantor.' 
But  it  is  unnecessary  to  decide  that  question, 
as  the  effect  in  this  case  is  precisely  the  same 
if  the  said  deed  became  an  absolute  security 
of  ihe  debt  to  Winston  only  from  the  time  of 
default  in  the  payment  of  the  negotiable 
notes  or  any  of  them.  We  think  it  became 
such  a  security  at  least  from  that  time,  if  it 
was  not  before.  All  the  notes  became  due 
within  12  months  after  date  of  the  deed, 
which  was  the  8th  of  November  1819,  and  all 
were  protested  for  non-payment.  In  Novem- 
ber 1820,  and  even  before,  Winston  had  a 
right  to  require  the  trustees  to  execute  the 
trust  by  a  sale  of  the  subject  and  application 
of  the  proceeds  according  to  the  directions  of 
the  deed,  which  included  the  payment  of  the 
debt  to  him.  His  right  to  have  this  debt 
paid  out  of  the  trust  subject  could  not  be 
thereafter  defeated  by  payment  only  of  the 
Micks  debt.  There  might  have  been  some 
reason  for  affording  the  debtor  an  opportu- 
nity to  defeat  the  deed  as  a  security  for  the 

Winston  debt,  by  punctual  payment  of 

92  the  negotiable  notes  ;  but  there  'would 
have  been  none  in  reserving  to  him  the 

right  of  doing  so  at  any  time  after  default 
in  such  payment  and  before  an  actual  sale 
under  the  deed.  It  would  have  been  worth 
little  or  nothing  as  a  security  of  that  debt  if 
it  could  have  been  thus  defeated  by  the  debtor 
at  any  time  before  an  actual  sale.  A  debtor 
in  insolvent  circumstances  would  be  strongly 
tempted  to  defeat  it,  by  a  fraudulent  combi- 
nation with  an  unsecured  creditor,  or  some 


other  person.  In  this  case,  not  only  were  the 
negotiable  notes  protested  for  ndn-payment, 
but  the  debtor  remained  in  default  for  more 
than  three  years  ;  during  all  which  time  he 
was  in  insolvent  circumstances,  and  he  actu- 
ally took  the  oath  of  insolvency.  It  was  not 
until  after  the  trustee  in  the  deed,  at  the  in- 
stance of  Winston,  the  endorser  of  the  notes, 
had  advertised  a  sale  of  the  trust  subject,  or 
part  of  it,  and  the  very  day  before  the  sale 
was  to  have  been  made,  that  the  notes  were 
paid  by  the  debtor  ;  and  then  they  were  paid 
by  some  arrangement  made  by  him  with 
Mayo.  But  the  deed  of  trust  was  not  released. 
There  was  executed,  at  the  time  of  payment 
of  the  notes,  a  very  full  release  of  them,  and 
of  the  lien  of  the  deed  of  trust  so  far  as  it 
secured  them,  but  executed  only  by  the  hold- 
ders  of  the  notes  by  their  attorney.  No  release 
at  all  was  executed  by  Winston,  nor  by  the 
trustee  in  the  deed.  Why  was  not  such  a 
release  executed,  at  least  by  the  trustee,  if 
the  deed  was  then  considered  as  satisfied? 
No  such  release  has  ever  been  executed,  nor 
was  ever  required  or  claimed,  so  far  as  the 
record  shows,  until  Mayo's  suit  was  instituted 
in  1846,  27  years  after  the  date  of  the  deed. 
We  therefore  think  the  deed  continued  to 
be  a  security  of  the  Winston  debt  after,  and 
notwithstanding,  the  payment  of  the  pro- 
tested negotiable  notes. 

Another  objection  is,  that  Winston  and  his 
assigns  had  no  right  to  set  off  so  much  of  his 
debt  as  was  necessary  against  the  annual 
rent  of  the  sandy  bar  as  it  accrued,  in  pay- 

ment  and  satisfaction  of  said  rent. 
93  *The  sandy  bar,  as  we  have  seen, 

was  a  part,  and  only  a  part,  but  what 
portion  we  do  not  know,  of  the  trust  subject 
created  by  the  marriage  settlement  between 
Reuben  and  Jane  Coutts,  before  referred  to. 
At  the  time  of  the  execution  of  the  leases  in 
1815  and  1816  as  aforesaid,  it  was  bound  for 
a  proportional  part,  we  know  not  how  much, 
of  the  annuity  of  $500  secured  to  Jane  Coutts 
for  life  by  that  settlement.    Subject  only  to 
that  charge,  it  belonged  absolutely  to  Pat- 
rick Coutts,  a  son  of  Reuben  and  Jane.     Mc- 
Craw,  the  trustee,  and  Jane  Coutts,  the  annui- 
tant, joined  Patrick  Coutts  in  the  execution 
of  the  leases,  and  the  rent  was  made  payable 
to  the  trustee,  for  the  purpose,  no  doubt,  of 
securing  the  payment  of  that  portion  of  the 
annuity  for  which  Patrick  Coutts's  part  of 
the  trust  subject  was  bound.    In  every  other 
respect  the  rent  belonged,  as  the  property 
belonged,  to  Patrick  Coutts,  and  at  the  death 
of  Jane  Coutts,  which  happened  in  1831,  the 
rent   belonged,   as    the   property    t>elong'ed, 
absolutely  to  him  free  of  any  charge  or  trust 
whatever.     During  the  existence  of  the  trust 
the  trustee  might  have  required  the  rent  to 
be  paid  to  him  in  pursuance  of  the  literal 
terms  of  the  leases,  for  the  purpose,  but  only 
for  the  purpose,   aforesaid.    That    purpose 
being  satisfied,  the  residue  of  the  rent   be- 
longed to  Patrick  Coutts ;  and  so  much  of  his 
debt  to  Winston  as  was  necessary  to  pay  so 
much  of  the  rent  as  thus  belonged  to  Patrick 
Coutts  might  well  have  been  set  off  ag^ainst 
it  as  it  accrued ;  and  a  court  of  equity  would 
have  enforced  the  right,  especially  as  Patrick 
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Coutts  was  insolvent.  See  Coutts  v.  Walker, 
2  Lei^b  268.  After  the  death  of  Mrs.  Coutts 
in  1831,  which  was  several  years  before  the 
sale  to  Carrington,  when  the  whole  rent 
belonged  to  Patrick  Coutts  or  his  assig-ns, 
there  could  be  no  doubt  as  to  the  right  of 
set-off.  But  even  before  her  death,  and  while 
the  trust  existed,  the  whole  rent,  by  the  per- 
mission of  Jane  Coutts  and  her  trustee, 
9*  ♦practically  enured  to  the  benefit  of 
Patrick  Coutts,  who  received  and  ap- 
plied it  to  his  own  use.  There  were  many 
tnnsactions  between  Patrick  and  Jane 
Coatts,  and  we  do  not  know  how  their  ac- 
counts stood  in  the  end.  Scott  who  was 
apixnnted  trustee  in  McCraw*s  place  in  1823, 
and  continued  to  act  as  such  until  1829, 
proires  that  Mrs.  Coutts'  annuity  was  paid 
during  that  period ;  and  he  had  in  his  own 
hands  the  means  of  such  payment,  for  in 
November  1823  he  leased  the  ferry  and  other 
portions  of  the  trust  subject  to  Mayo  for  ten 
years  at  a  rent  of  $800  per  annum,  which  he 
received  while  he  was  trustee.  Winston  then 
might  well  have  retained  the  rent  which  ac- 
crued, even  during  the  life  of  Jane  Coutts,  as 
to  every  body  at  least  but  herself  to  the 
extent  of  her  rights,  and  as  to  her  with  her 
consent,  on  account  and  in  part  payment  of 
his  debt.  He  did  so  retain  it  after  1820,  with- 
out any  objection  or  complaint  so  far  .as  the 
record  shows,  and  the  transaction  being  thus 
80  long  since  settled,  it  was  too  late  in  1846, 
when  Mayo  filed  his  bill,  to  make  the  objec-, 
tion  for  the  first  time.  We  therefore  think 
this  objection  cannot  be  sustained. 

Another  objection  is,  that  this  supposed 
right  of  set-off  or  retainer  of  the  annual  rent 
on  account  of  the  debt  to  Winston,  was  inca- 
pable of  t>eing'  sold,  and  was  improperly 
decreed  to  be  sold  in  Pugh  v.  Winston ;  that 
neither  the  parties  to  these  suits  who  are  now 
claiming  against  Carrington,  nor  those  under 
whom  they  claim,  were  parties  to  that,  or 
boond  by  the  decree  therein  made ;  and  that 
therefore  Carrin^on  acquired  no  such  right 
of  set-off  or  retainer  under  the  said  decree, 
and  the  sale  and  conveyance  made  to  him  in 
pnrsnance  thereof. 

By  the  deed  of  the  21st  of  November  1820, 
James  Winston  conveyed  to  Macmurdo  and 
Winston  the  interest  of  every  kind,  by  lease, 
deed  of  trust  or  otherwise,  which  he  had 
95  in  the  sandj  bar,  **and  all  other  *prop- 
erty  of  every  kind  and  description  what- 
soever, belonging^  or  appertaining  to  the  said 
James  Winston,  with  all  the  privileges, 
rents,  profits  and  advantages  of  every  kind 
thereto  belong^ing^  ;'*  excepting  only  a  certain 
bond  and  note  not  affecting  the  matter  under 
consideration.  In  Pugh  v.  Winston  this  deed 
was  set  aside  as  to  the  creditors  of  Winston, 
and  all  the  property  thereby  conveyed  was 
aabjected  to  the  payment  of  his  debts.  It 
became  the  duty  of  the  court  by  its  decrees 
in  that  case,  so  to  dispose  of  the  trust  subject 
as  to  realize  the  largest  possible  fund  for  the 
benefit  of  the  creditors.  All  the  rights  of 
Winston*  in  reg^ard  to  the  sandy  bar,  the 
debt  of  Coutts,  and  the  right  of  setoff  and 
retainer  aforesaid  as  they  existed  at  the  date 
of  the  said  deed,  constituted  a  part  of  the 


trust  subject  so  to  be  disposed  of.  The 
commissioner  appointed  to  sell  the  real  estate 
reported  that  he  did  not  offer  for  sale  the 
interest  of  Winston  in  the  sandy  bar,  doubting 
whether  it  was  intended  by  the  decree  that 
he  should  do  so ;  that  Mayo  stated  that 
Winston  paid  him  no  rent,  on  the  ground 
that  Coutts  was  indebted  to  him  more  than 
the  amount  of  rent  that  would  t>ecome  due 
during  the  lease  ;  and  that  if  the  court  should 
direct  a  sale  of  the  sandy  bar  property,  the 
sale  thereof  would  no  doubt  be  promoted  by 
giving  to  the  purchaser  of  the  leasehold  estate 
the  same  right  of  setting  off  against  the 
rent,  the  debt  due  by  Coutts  to  Winston  that 
Winston  then  had.  The  court  accordingly 
decreed  a  sale  of  *'all  the  interest  of  every 
kind,  which  the  said  Winston  at  the  date  of 
the  deed  of  trust  before  specified,  had  in  the 
sandy  bar  property,  whether  such  interest  be 
by  lease,  deed  of  trust  or  otherwise,  together 
with  a  right  on  the  part  of  the  purchaser  of 
setting  off  against  the  rent  that  will  accrue 
after  such  purchase  under  the  lease,  so  much 
of  the  debt  due  by  Coutts  to  Winston  as 
will  be  equal  to  the  rent  that  may  so  accrue." 
And  in    strict    conformitv    with    this 

m 

%  *decree,  a  sale  was  made  and  a  con- 
veyance executed  to  Carrington,  the 
purchaser  at  the  sale,  as  has  already  t>een 
stated.  That  this  part  of  the  trust  subject 
was  thus  disposed  of  to  the  t>est  possible 
advantage,  there  can  be  no  doubt.  The  price 
at  which  it  was  sold  greatly  exceeded  what 
was  expected  by  the  commissioner  and  the 
counsel  in  the  case.  He  was  astonished  at 
it,  and  supposed,  from  the  great  price  at 
which  the  property  was  sold,  that  the 
competing  bidders.  Mayo  and  Carrington, 
knew  inore  about  the  property  than  he  did. 
He  would  not  have  thought  the  property 
sacrificed  if  it  had  brought  only  one-tenth  of 
what  it  sold  for.  The  court  therefore  did 
right  in  decreeing  and  confirming  the  sale  in 
manner  aforesaid.  But  even  if  the  court 
had  done  wrong  in  that  respect,  Winston 
and  his  creditors,  who  were  parties  to  the 
suit  of  Pugh  V.  Winston,  alone  could  have 
complained  of  it,  and  they  did  not  complain, 
but  acquiesced  in  what  was  done,  as  well 
they  might.  Mayo,  surely,  has  no  right  to 
complain,  (supposing  all  the  other  objections 
we  have  been  previously  considering  to  have 
been  rightly  disposed  of);  for  he  had  no 
interest  in  the  question  as  to  the  manner  of 
selling  the  trust  subject.  But  besides,  he 
impliedly  acquiesced  in  the  sale  and  gave  it 
his  sanction,  by  what  he  said  to  the  commis- 
sioner before  the  sale,  by  his  presence  and 
conduct  at  it,  and  by  his  conduct  afterwards. 
Once,  twice  or  thrice  prior  to  the  sale,  he 
requested  the  commissioner  not  to  make  it 
in  his  absence.  He  attended  the  sale,  and 
was  the  highest  bidder  for  the  property  next 
to  Carrington — having  bid  within  four  dollars 
of  the  price  of  $9,245,  at  which  it  was  sold  to 
Carrington.  He  made  no  objection  at  or 
before  the  time  of  sale  to  the  manner  in 
which  that  sale  was  decreed  to  be  made. 
Indeed,  it  would  seem  to  have  been  at  his 
suggestion  that  the  sale  was  made  in  that 
manner.    At  all    events,    his    statement   to 
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the  commissioner,  referred   to  in  the 

97  *latter's  report,  was  the  occasion  of  so 
making  the  sale.  He  doubtless  expected 

to  become  the  purchaser  at  the  sale,  and  to 
acquire  a  perfect  title  to  the  property  in 
that  way.  But  he  was  probably  as  much 
surprised  as  was  the  commissioner  at  the 
high  price  which  was  bid  for  it,  and  was 
thus  deterred  from  becoming  the  purchaser. 
He  set  up  no  claim  against  the  purchaser 
for  rent  or  otherwise  after  the  sale,  until 
the  institution  of  his  suit  in  1846,  a  period 
of  thirteen  years ;  and  then  it  was  quite  too 
late  to  make  the  objection,  even  if  it  could 
ever  have  been   made. 

Then,  Carrington  became  entitled  by  the 
sale  and  conveyance  made  to  him,  as  afore- 
said, to  all  the  interest  described  in  the  con- 
veyance, as  has  been  before  mentioned. 
The  leasehold  interest  of  Winston  in  the 
sandy  bar,  the  debt  due  by  Coutts  to  Winston 
secured  by  deed  of  trust  on  the  former*s  inter- 
est in  the  sandy  bar,  and  the  right  of  set  off 
against  the  rent  as  it  accrued,  of  so  much  of 
the  said  debt  as  was  necessary  for  the  pay- 
ment o'f  the  said  rent,  as  set  forth  in  the  con- 
veyance, thereby  became  the  interest  and 
property  of  George  M.  Carrington.  He  had 
a  right,  at  his  election,  to  continue  to  hold 
the  property  until  the  termination  of  the  lease 
thereon,  setting  off  so  much  of  the  said  debt 
as  was  necessary  for  the  payment  of  the 
rent  as  it  accrued,'  or  to  enforce  the  execution 
of  the  deed  of  trust  on  the  interest  of  Patrick 
Coutts  in  said  property  for  the  security  of  the 
said  debt,  provided  the  balance  due  thereon 
could  be  ascertained. 

But  can  that  balance  now  be  ascertained  ; 
and  if  not,  what  then  is  the  right  of  Carring- 
ton's  representatives  ? 

We  think  that  the  balance  cannot  now  be 
ascertained.  There  is  no  question  in  this 
cause  about  which  there  has  been  more  con- 
troversy than  this  question.  What  was  the 
amount  of  the  debt  due  by  Coutts  to  Winston, 
secured  by  the  deed  of  the  8th  of  No- 

98  vember  1819  to  *Coleman  and  Otis  and 
conveyed  by  the  deed  of  the  21st   of 

November  1820  to  Macmurdo  and  Winston? 
That  matter  might  have  been  easily  ascer- 
tained about  the  time  of  the  date  of  the  last 
mentioned  deed  or  in  a  reasonable  time  there- 
after. Probably  it  might  have  been  easily 
ascertained  on,  or  in  a  reasonable  time  after, 
the  1st  of  December  1823,  the  date  of  the 
deed  to  Mayo.  But  no  person  took  any  step 
to  have  the  account  settled  (although  it  was 
known  to  all  concerned  that  the  amount  of 
the  debt  was  unascertained,  and  that  Winston 
claimed  and  was  exercising  the  right  of  pay- 
ing his  rent  as  it  accrued  by  setting  off 
against  it  so  much  of  the  said  debt  as  was 
sufficient  for  the  purpose),  until  the  26th  of 
October  1829,  when  Edward  Henshaw,  who 
had  just  been  appointed  trustee  to  execute 
the  trusts  of  the  marriage  settlement  of  Sep- 
tember 10,  1799,  brought  a  suit  in  the  late 
Superior  Court  of  Chancery  holden  in  Rich- 
mond, against  Winston  and  others,  for  an 
account  of  rents  due  by  him  for  the  sandy 
bar,  &c.  On  the  25th  of  June  1830,  a  decree 
was  made  for  the  settlement  of  an  account 


of  said  rents  before  a  commissioner  of  the 
court.  Accordingly,  during  the  same  year, 
commissioner  Baker  proceeded  to  settle  the 
account,  both  parties  appearing  before  him 
and  furnishing  materials  for  the  settlement. 
In  August  18J5,  he  returned  a  report  show- 
ing that  on  the  1st  of  Decemt>er  1823,  the 
date  of  the  deed  to  Mayo,  there  was  due  by 
P.  Coutts  to  Winston,  after  crediting  all  the 
rents  which  had  accrued  previously  to  that 
day,  a  balance  of  $13,425  61,  with  interest  on 
$11,804  69,  part  thereof,  from  that  day  until 
paid.  There  was  an  exception  to  the  report 
by  Samuel  Taylor,  Esq.,  counsel  for  the 
plaintiff,  and  a  special  statement  was  made 
by  the  commissioners  in  comformity  with  the 
views  taken  in  the  exceptions,  according  to 
which  the  balance  due  was  only  $45  91.     In 

June  1841  the  death  of  the  plaintiff  was 
99  suggested.  In  August  1843,  on  the  •mo- 
tion of  the  defendants  a  scire  facias 
was  awarded  to  revive  the  suit  against  the 
plaintiff's  representatives,  and  it  was  after- 
wards revived  accordingly.  In  March  1845, 
Carrington  presented  a  petition  in  the  case  and 
prayed  to  be  made  a  defendant.  In  March 
1846  the  petition  was  allowed  to  be  filed, 
and  was  filed  accordingly,  and  it  was  or- 
dered that  unless  the  plaintiff  should,  within 
60  days,  amend  his  bill,  and  make  Carring-- 
ton  a  <lefendant,  it  should  stand  dismissed 
with  costs.  The  time  for  amending  the 
bill  was  afterwards  enlarged  on  the  motion 
of  the  plaintiff ;  but  he  still  failing  to  make 
the  amendment,  on  the  23d  of  February  1848 
the  order  of  dismission  was  made  absolute. 
And  thus  ended  in  1848,  this  effort,  com- 
menced in  1829,  to  ascertain  the  true  state  of 
accounts  between  Winston  and  Coutts.  The 
effort  was  no  doubt  abandoned,  because  while 
the  precise  balance  due  on  account  of  the 
debt  to  Winston  was  not  ascertained,  it  was 
yet  ascertained  to  the  satisfaction  of  the 
plaintiff  and  his  able  counsel  that  there  was 
at  least  a  sufficient  balance  due  to  absorb  the 
rent  which  would  accrue  during  the  term. 
The  attempt  made  to  obtain  a  settlement  iu 
that  suit  was  made  under  much  more  favor- 
able circumstances  than  now  exist  for  that 
purpose.  The  suit  was  brought  just  nine 
years  after  the  date  of  the  deed  to  Macmurdo 
and  Winston,  and  just  six  years  after  the  date 
of  the  deed  to  Mayo,  when  the  transactions 
were  comparatively  recent,  when  Winston 
and  Mayo  were  living,  and  when  Winston 
and  the  trustee  Henshaw,  who  was  repre- 
sented by  able  counsel,  attended  before  a 
skillful  commissioner  and  furnished  mate- 
rials for  settling  the  account.  It  was  during* 
the  pendency  of  that  suit,  and  probably  after 
the  commissioner  had  stated  the  account, 
though  before  he  returned  his  report,  to  wit, 
on  the  15th  of  August  1833,  that  the  sale  was 
made  in  Pugh  v.  Winston,  at  which  Carrinjf- 

ton  became  the  purchaser  as  aforesaid. 
100      It  is  probable  that    both    Mayo  *and 

Carrington,  who  were  bidders  at  that 
sale,  were  then  fully  aware  of  the  proceeding's 
which  had  taken  place  in  Henshaw  v.  Win- 
ston, and  believed  that  the  balance  due  on 
the  debt  of  Coutts  to  Winston  would  be  more 
than  sufficient  to  absorb  all  the  rent    that 
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would  accrue  on  the  lease  during  the  term. 
Under  these  circumstances  the  sale  was 
made,  and  Carrington  outbidding  Mayo  be- 
came the  purchaser.  If  Carrington  was  not 
satisfied  to  retain  the  rents  which  were 
to  accrue  during  the  term  in  satisfaction 
of  the  debt  to  Winston,  but  intended  to 
endeavor  to  ascertain  the  balance  due  on 
that  debt,  and  enforce  the  execution  of 
the  deed  of  trust  to  Coleman  and  Otis  for 
its  payment,  it  was  his  duty  immediately 
after  his  purchase  to  make  an  effort  to 
have  a  settlement.  The  effort  even  then 
would  doubtless  have  been  abortive.  But  if 
it  would  have  been  successful,  he  has  lost 
the  benefit  of  it  by  his  laches  in  not  having 
made  it ;  and  the  most  he  or  his  representa- 
tives can  now  claim  on  account  of  the  said 
debt,  is  the  right  to  retain  the  rents  in  satis- 
faction thereof  as  aforesaid. 

In  July  1853,  Jane  New  Coutts,  only  child 
and  heir  at  law  of  Patrick  Coutts.  filed  her 
answer  in  the  case  of  Mayo  v.  Carrington, 
and  filed  therewith   as   exhibit  K,   a  paper 
stated  to  be  in  the  handwriting  of  Edward 
Henshaw,  and  to  have  been   found  among 
papers  which  he  in  his  lifetime  had  placed  in 
the  hands  of  his  counsel,who  had  handed  them 
over  to  the  respondents'  counsel  a  few  weeks 
before  he  prepared  the  said  answer  ;  and  also 
stated  to  be  a  copy  of  an  original  in  the  hand- 
writing of  James  Winston,  and  then  in  the 
possession  of  the  plaintiff  Mayo,  who  was 
required  in  the  answer  to  produce  the  said 
original,  and  accordingly  did    produce    it. 
This  is    the    first    appearance    which  that 
document,  or  any  reference    to    it,    makes 
in  the  record.    It  purports,  and  was  after- 
wards  proved  to   be,    a   proposition    made 
by   Winston  to    Samuel    McCraw,  P. 
101      *Coutt8    and    Mrs.    Jane     Coutts    in 
regard    to    the    debt    and    the    items 
thereof   due    by  Coutts  to  Winston   at  the 
time  of    making  said    proposition.    If    the 
debt    stated  in    that    proposition    was    all 
the  debt  due  by  Coutts  to  Winston   secured 
by     the    said    deed    of  trust    to    Coleman 
and    Otis,   then   it   was    greatly  less    than 
what  was  claimed  to    be  due  by  Winston, 
and  shown  to  be  due  by  Baker's  report  in 
Henshaw's  suit  as  aforesaid.    But  the  prop- 
osition is  not  dated,  nor  is  there  any  date  to 
any  of  the  items  therein  contained.    There 
was  mnch  contrariety  of  speculation  in  the 
argument  as  to  the    time  when  this  prop- 
osition   was    made.     Winston  himself,   who 
was  twice  examined  as  a  witness,  was  una- 
ble to    fix  the  time  certainly,  though    he 
thought  it  was  before  the  execution  of  a  deed 
by  him  to  Coutts,   dated  November  6, 1817. 
The   Circuit  court  was  of  opinion   by  infer- 
ence«  from  circumstances  stated,  that  the  said 
proposition  was  made  about  the  middle  of  the 
year  1821,  and  that  it  ascertained  the  true 
amount  of  the  principal  of  the  debt  secured 
by  the  said  deed  of  trust.    The  court  decreed 
a  settlement  of  the  account  according  to  that 
view.     To  the  report  of  the  commissioner 
made  under  that  decree,  Carrington's  admin- 
istrator excepted,  and  his  counsel  maintained 
the  exception   by  a  forcible  argument  tend- 
ing* to  show  that  the  said  proposition  did  not 


embrace  the  entire  debt  secured  by  said  deed, 
and  he  concluded  his  argument  by  insisting 
that  **the  account  settled  by  commissioner 
Baker  in  the  suit  of  Henshaw  v.  Winston , 
which  was  commenced  when  the  transactions 
were  comparatively  recent,  and  the  evidence 
in  the  possession  of  the  parties  and  not  lostr 
as  it  now  is,  by  the  lapse  of  time,  should  be 
regarded  and  treated  as  the  nearest  approxi' 
mation  to  justice  between  the  parties  now 
attainable."  Perhaps,  if  it  were  necessary 
or  proper  now  to  undertake  to  ascertain  the 
balance  due  on  account  of  the  said  debt, 
we  would  take  the  same  view  which 

102  was  *taken  by  the  Circuit  court.     But 
we  think  that  under  the  circumstances 

a  correct  account  cannot  now  be  settled, 
and  it  is  therefore  not  proper  to  attempt 
such  a  settlement.  It  seems,  however,  that 
if  one  were  made  according  to  the  view  of 
the  Circuit  court,  it  would  not  materially 
affect  the  result  to  which  our  views  of  the 
case  will  conduct  us. 

Then  it  only  remains  on  this  branch  of  the 
case  to  state  the  result  to  which  our  views 
conduct  us  in  regard  to  the  right  of  Carring- 
ton's  representatives  in  and  to  the  sandy  bar. 

We  think  they  are  entitled  to  hold  the  prop- 
erty, with  all  the  improvements  thereon,  for 
their  own  use  until  the  expiration  of  the 
terms  created  by  said  leases,  to  wit,  until  the 
10th  day  of  February  1876,  and  no  longer ; 
they  paying  all  the  taxes  assessed  on  the 
said  property  and  its  improvements  during 
that  period,  and  retaining  the  annual  rent, 
after  deducting  therefrom  such  portion  of 
the  annual  taxes  as  may  be  properly  charge- 
able to  the  landlord  or  owner  of  the  rever- 
sion, on  account  and  in  payment  of  the  said 
debts  of  Coutts  to  Winston,  the  benefit  of 
which  was  included  in  the  sale  and  convey- 
ance to  Carrington,  as  aforesaid.  But  the 
saidCarrington's  representatives  can  receive 
the  benefit  of  only  so  much  of  the  said  debt 
as  may  be  sufiicient  to  pay  and  satisfy  all 
the  rents  until  the  end  of  the  term  as  afore- 
said (the  amount  due  upon  said  debt  being 
in  our  opinion  amply  sufficient  for  the  pur- 
pose), and  cannot  recover  any  balance  which 
may  possibly  be  due  on  account  of  said  debt, 
it  being  now  impossible  to  ascertain  such 
balance.  In  regard  to  the  taxes  which  have 
accrued,  or  may  accrue  upon  the  property, 
only  a  small  portion  of  them,  if  any,  would 
be  properly  chargeable  to  the  owner  of  the 
reversion.  At  the  time  of  Carrington 's  pur- 
chase, and  for  several  years  thereafter,  the 
annual  tax  on  the  property  was  very  trif- 
ling— only  a  few  cents ;  but  afterwards 

103  it  'gradually  increased,  and  became  at 
length   considerable,   in   consequence, 

chiefly  if  not  entirely,  of  improvements  put 
upon  the  property  by  Carrington,  the  in- 
creased rent  produced  by  which  he  and  his 
assigns  have  been  receiving,  and  for  the 
tax  on  which  improvements  he  and  they 
would  at  any  rate  be  chargeable.  The 
small  portion  of  the  tax  for  which  the 
owner  of  the  reversion  may  be  chargeable 
ought  to  be  deducted  from  the  annual 
rent  before  said  rent  is  retained  and  ap- 
plied as  aforesaid.    It  is  the  right  and  duty 
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of  a  tenant  to  pay  the  taxes  on  the  demised 
premises,  and  he  may  deduct  the  amount  from 
the  rent  when  the  landlord  is  chargeable  with 
them.  In  this  case  Carrington  purchased 
the  property  '*with  a  right  of  setting  off 
against  the  rent,"  Sec. ;  that  is,  against  so 
much  of  the  rent  as  he  would  otherwise  have 
to  pay  to  the  landlord,  being  the  amount  of 
the  rent  after  deducting  the  amount  of  the 
tax  which  might  be  chargeable  to  the  land- 
lord. To  the  extent  of  that  tax,  it  was  itself 
a  set-off,  and  he  required  no  other  except  as 
to  the  balance  of  the  rent. 

Having  considered  and  disposed  of  the 
claims  of  the  representatives  of  George  M. 
Car  ring  ton,  and  ascertained  that  they  are 
entitled  to  hold  the  subject  in  controversy 
for  their  use  until  the  10th  day  of  February 
1876,  we  come  next  to  enquire,  to  whom  will 
it  belong  from  and  after  that  day — which 
brings  us  to  the  consideration  of  the  claims 
of  the  three  remaining  conflicting  claimants. 
We  will  have  to  consider  them  very  much 
together,  as  the  grounds  on  which  they  sev- 
erally rest  are  closely  connected  with  each 
other,  and  were  attended,  in  some  respects, 
with  the  same  circumstances.    These  are, 

Secondly.  The  claim  of  the  representa- 
tives of  ^ward  C.  Mayo.  This  claim  is 
founded  on  m  deed  dated  and  duly  recorded 
on  the  1st  of  December  1823,  from  Patrick 
Coutts  to  said  Mayo,  conveying  in  fee 
104  simple  *the  sandy  bar,  described  as  lot 
No.  341  in  the  plan  of  said  city ;  also 
the  ferry  called  Coutts's  ferry,  with  the  ferry 
lot  on  the  south  side  of  James  river,  known 
in  the  plan  of  the  town  of  Manchester  by  the 
No.  312 ;  also  four  othsr  lots  in  said  town 
known  as  numbers  306,  307,  308  and  309. 
The  sandy  bar  was  conveyed  expressly,  sub- 
ject to  the  deed  of  trust  of  "the  8th  day  of 
November  1819,  to  Benjamin  W.  Coleman 
and  \sa  Otis,  for  the  benefit  of  James  Win- 
ston/* The  deed  contains  a  covenant  of 
general  warranty.  The  only  consideration 
mentioned  in  the  deed  is,  "the  sum  of  one 
dollar."  But  Mayo  claimed  in  his  bill  that 
the  real  consideration  of  the  deed  was  the 
sum  of  $3,906  %,  the  amount  of  the  three  ne- 
gotiable notes  secured  by  the  said  deed  of 
trust,  which  amount  was  paid  by  his  checks 
on  the  5th  of  December  1823.  The  acquit- 
tance was  given  to  Coutts  as  if  he  had  paid 
the  money,  but  has  ever  since  been  held  by 
Mayo,  who  actually  paid  it.  Under  this  deed 
Mayo  claimed  to  be  entitled  to  the  sandy  bar, 
subject  only  to  the  rights  which  still  existed, 
if  any,  under  the  leases  aforesaid,  and  insti- 
tuted the  suit  of  "Mayo  v.  Carrington,**  on 
the  15th  day  of  August  1846,  for  the  purpose 
of  asserting  and  enforcing  his  claim.  And 
his  representatives  would  be  entitled  under 
the  said  deed  to  the  said  property  from  and 
after  the  said  10th  day  of  February  1876,  but 
for  the  conflicting  claims  of  the  representa- 
tives of  Jane  and  Patrick  Coutts  respectively. 
We  must  now  therefore  proceed  to  state  those 
claims,  and  enquire  whether,  and  to  what 
extent,  they  or  either  of  them  are  well 
founded,  and  will  defeat  or  affect  the  claim 
of  Mayo. 
Thirdly.    The  claim  of  the  representative 


of  Jane  Coutts.  She  claimed  that  the  deed 
of  the  1st  of  December  1823,  from  Patrick 
Coutts  to  Mayo,  was  executed  in  consideration 
of  the  sum  of  ten  thousand  dollars,  payable 
by  installments,  according  to  a  con- 
105  tract  *in  writing  made  l^tween  the 
parties  about  the  time  of  the  execution 
of  said  deed,  the  benefit  of  which  contract 
was  assigned  to  her  by  Patrick  Coutts  a  few 
days  after  it  was  made,  to  wit,  on  the  12th  of 
December  1823.  And  she  brought  the  suit, 
the  present  style  of  which  is  "Coutts*  adm'r 
V.  Mayo,"  for  the  purpose  of  recovering  her 
claim  by  enforcing  the  "vendor's  lien"  upon 
the  property  for  the  payment  of  the  purchase 
money.  The  period  of  the  institution  of  her 
said  suit  is  not  certainly  known,  as  the  papers 
in  it  have  been  lost ;  but  it  was  probably 
some  time  in  the  year  1826.  She  exhibited 
with  her  bill  the  contract  aforesaid,  which  is 
in  the  form  of  a  proposition  by  Mayo  to  Pat- 
rick Coutts,  accepted  by  the  latter,  and 
assigned  by  him  to  her,  and  is  in  the  follow- 
ing words  and  figures : 

"I  will  pay  P.  C,  his  ex*or,  adm'r,  or 
assigns,  for  his  reversionary  right  in  the 
sandy  bar,  ferry  and  ferry  lot,  and  lots  Nos. 
306,  307,  308,  and  309,  the  sum  of  $10,000,  as 
follows,  to  wit,  $500  on  executing  the  deed, 
$500  in  six  months  thereafter,  and  $1,000  per 
annum  for  9  years  thereafter. 

E.  C.  M." 
Endorsed.— "I  will  take  for  the  reversion- 
ary right  the  within  sum  of  ten  thousand 
dollars,  as  per  statement  within. 

Pat.  Coutt». 
Dec'r6th,  1823. 

Handed  me  by  Samuel  Carlisle. 
I  assign  the  within  proposal  to  Jane  Coutts, 
of  E.  C.  M. 

Pat.  Coutts.  •• 
Dec'r  12th,  1823. 

The  representative  of  Jane  Coutts  claims 
that  the  whole  amount  of  the  said  sum 
106  of  ten  thousand  dollars,  *with  interest, 
yet  remains  due  and  unpaid.  But  be- 
fore we  say  any  thing  more  about  this  claim, 
we  will  state  and  consider  the  only  remain- 
ing one,  which  is. 

Fourthly.  The  claim  of  the  representatives 
of  Patrick  Coutts,  who  are  his  only  child 
and  heir  at  law,  Jane  New  Coutts,  and  his 
widow  Sophia  Coutts,  he  having  died  intes- 
tate in  1829.  They  claim  that  the  deed  from 
P.  Coutts  to  E.  C.  Mayo,  of  the  23d  of  Decem- 
ber 1823,  is  fraudulent  and  void  ;  that  it  was 
executed  without  any  consideration,  or  for  a 
consideration  grossly  inadequate,  at  a  time 
when  P.  Coutts  was  greatly  embarrassed, 
and  known  to  be  so  by  the  said  Mayo ;  that 
if  the  said  Mayo  did,  as  he  pretended,  pay 
the  said  sum  of  $3,906  66  for  the  property,  yet 
that  was  a  price  grossly  inadequate,  and  so 
known  to  be  by  said  Mayo  at  the  time  ;  and 
that  the  utmost  which  the  said  Mayo  or  his 
representatives  can  claim,  under  his  said 
deed,  is  to  be  reimbursed  the  money  which 
he  paid,  with  interest,  after  accounting  for 
any  rent  due  by  him  on  his  lease  of  the  12th 
of  November  1823  aforesaid.  This  claim 
was  asserted,  for  the  first  time,  in  the  answer 
of  Jane  New  Coutts,  sworn  to  on  24th  March 
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lasit  (she  not  having*,  as  she  says,  attained 
the  a^e  of  21  years  until  December  1850,)  but 
not  filed  until  July  2d,  1853,  in  the  suit  of 
"Mayo  ▼.  Carringfton.*'  It  was  also  asserted 
in  a  bill  filed  by  her  in  March  1854,  which 
was  the  commencement  of  the  suit,  the  pres- 
ent style  of  which  is  **Contts  v.  Mayo***  as 
aforesaid. 

While  we  think  that  the  views  of  the 
learned  connsel  who  argued  before  us  in  sup- 
port of  this  claim  were  very  strongly  pre- 
sented, we  are  yet  of  opinion  that  according 
to  the  authorities,  it  cannot  be  said  that  the 
deed  of  the  1st  of  Deceml>er  1823  aforesaid,  is 
void  for  inadequacy  of  consideration;  and 
that,  whether  the  consideration  was  as  rep- 
resented by  Mayo,  or  as  claimed  by  the  rep- 
resentative of  Jane  Coutts  as  aforesaid. 
There   is  no  evidence  whatever  of  any 

107  actual  *fraud  in  obtaining  the  deed. 
There  was    no    confidential    relation 

existing*  between  the  parties.  Coutts  was 
not  under  the  power  of  Mayo..  They  dealt 
at  arm's  length,  so  far  as  the  record  shows. 
True,  Coutts  was  in  very  embarrassed 
circumstances,  and  had  taken  the  oath 
of  insolvency.  But  that  circumstance,  even 
in  connection  with  mere  inadequacy  of 
price,  has  never  been  held  sufiicient  to  avoid 
a  deed.  Inadequacy  of  price,  to  have  that 
effect  by  itself,  must  be  so  great  as  to  shock 
the  moral  sense.  It  is  upon  the  ground  of 
fraud — actual  fraud — that  the  deed  is  avoided 
in  such  cases;  and  the  evidence  must  be 
sufficient  to  prove  the  fraud.  Inadequacy  of 
price  is  always  the  badge  of  fraud.  But 
to  be  in  itself  sufficient  evidence  of  fraud, 
it  must  of  necessity  be  very  g^eat.  In 
this  case  it  was  said  the  sale  was  of  a  re- 
versionary or  expectant  interest,  and  that  in 
rach  cases  the  purchaser  must  make  good  the 
bargain,  by  proving  that  the  consideration 
was  adequate.  And  the  later  English  author- 
ities on  this  subject  are  relied  on.  But  the 
case  of  Cribbins  v.  Markwood,  13  Gratt.  495. 
has  settled  the  law  on  this  subject  in  this 
Sute.  It  was  there  held  that  the  English 
doctrine  in  relation  to  the  sale  of  expectant 
interests,  so  far  as  it  relates  to  vested  inter- 
ests, is  not  law  in  this  State.  Here  the  sale 
was  not  of  a  mere  expectancy,  but  of  a  vested, 
through  a  reversionary  interest.  The  au- 
thorities on  this  subject,  English  and  Amer- 
ican, are  collected  in  1  Leading  Cases  in 
Equity  428.  and  seq.  marg.,  being*  the  leading 
case  of  Chesterfield  v.  Jansen,  and  the  cases 
collected  in  the  notes.  It  would  be  difficult 
at  this  late  day  to  ascertain  what  would  have 
been  an  adequate  price  for  the  property 
conveyed  by  the  deed  at  the  time  of  its  date. 
But  it  cannot  be  said  that  the  price  given,  or 
agreed  to  l>e  given,  was  so  grossly  inadequate 
as  to  be  in  itself  sufficient  evidence  of  fraud 
to  make  the  deed  void.  There  is  greater 
force,  however,  in  the  argument  of  the 

108  ^counsel  for  Jane  New  Coutts,  that  if 
the  payment  of  the  sum  of  $3,906  %  in 

discharge  of  the  * 'Micks'  debt,"  was  the  only 
consideration  for  the  execution  of  the  deed 
as  alleged  by  Mayo  in  his  bill,  then  the  said 
deed  must  have  been  intended,  and  ought  only 
to  operate,  as  a  secnrity  for  the  repayment 


of  that  sum.  Indeed  it  would  be  difficult,  if 
not  impossible,  for  Mayo's  representatives, 
under  all  circumstances  of  the  case,  to  escape 
that  result,  if  it  should  be  held  that  he  did 
contract  to  purchase  the  property  on  the 
terms  mentioned  in  the  proposition  aforesaid. 
With  these  remarks,  the  claim  of  the  repre- 
sentatives of  Patrick  Coutts  may  be  dismissed 
from  further  consideration,  and  we  will  now 
recur  to  the  claim  of  the  representative  of 
Jane  Coutts,  who  is  the  only  remaining^ 
competitor  with  the  representative  of  Mayo. 

To  the  claim  of  the  representative  of  Jane 
Coutts  several  objections  were  taken  in  argu- 
ment by  the  counsel  of  the  representatives 
of  Mayo,  which  we  will  now  proceed  to  notice. 

1st.  It  is  objected  that  the  subject  of  con- 
troversy in  her  suit  is  different  from  the 
subject  of  controversy  in  Mayo  v.  Carring- 
ton  :  the  two  suits  have  no  just  connection, 
and  they  ought  not  to  have  been  heard 
together. 

The  suits  were  not  consolidated,  but  only 
heard  together.  The  object  of  Mayo's  suit 
was  to  have  his  right  to  the  sandy  bar,  under 
the  said  deed  of  the  1st  of  December  1823, 
and  the  state  of  facts  set  out  in  his  bill, 
declared  and  established ;  to  have  the  deed 
from  Patrick  Coutts  to  Bouldin  and  Roper  for 
the  benefit  of  Jane  Coutts,  dated  on  the  28th 
of  February  1821,  and  conveying  the  sandy 
bar  and  other  property,  set  aside  on  the 
ground  of  fraud ;  to  obtain  a  conveyance  of 
the  title  to  sandy  bar  from  Otis,  surviving* 
trustee  in  the  deed  from  Patrick  Coutts  to 
Coleman  and  Otis  of  the  8th  of  November 
1819;  and  other  specific  relief,  and 
109  *for  general  relief.  The  object  of  Jane 
Coutts'  suit  was,  to  set  up  the  contract 
aforesaid  between  Patrick  Coutts  and  Mayo 
for  the  sale  and  purchase  of  the  sandy  bar ; 
to  assert  her  claim  for  the  purchase  money 
as  assignee  of  the  said  Patrick  Coutts ;  and 
to  establish  and  enforce  the  vendors'  lien 
upon  the  said  property  or  interest  of  Mayo 
therein,  under  the  said  deed  of  the  1st  of  De- 
cember 1823,  for  the  payment  of  the  said 
purchase  money  and  interest.  We  think  the 
subjects  of  controversy  in  the  two  suits  were 
connected,  and  that  they  were  properly  heard 
together. 

2dly.  It  is  objected  that  all  the  papers  in 
her  suit  have  been  destroyed,  most  of  them 
long  since ;  and  that  when  the  decree  appealed 
from  was  pronounced,  there  was  no  record 
upon  which  a  decree  could  be  made  in  that 
suit,  or  upon  the  subject  of  controversy 
therein. 

It  seems  singularly  to  have  happened,  that 
the  papers  in  that  suit  have  twice  been  lost 
or  destroyed,  so  that  when  the  said  decree 
was  pronounced,  there  was  not  a  single  paper 
in  the  record  of  the  three  suits  which  be- 
longed particularly  to  Jane  Coutts*s  suit. 
There  is  in  the  record  an  official  copy  of  only 
one  of  the  papers  which  so  belonged  to  that 
suit ;  though  that  paper  was  certainly  a  very 
important  one,  being  the  original  contract 
under  which  she  claimed,  and  which  has  al- 
ready been  set  out  in  this  opinion.  We  were 
at  first  inclined  to  think  that  the  difficulty  of 
making  a  decree  upon  the  subject  of  contro- 
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versy  in  that  suit,  arisiag  from  the  destruction 
of  papers,  was  insuperable ;  but  on  further 
consideration  we  think  otherwise.  The  orig- 
inal bill  in  Jane  Coutta*  suit  seems  to  have 
been  filed  about  the  6th  of  October  1826,  that 
being  the  date  of  an  item  in  Robert  G.  Scott's 
account  as  trustee  for  Jane  Coutts  charging 
a  fee  in  that  suit.  She  died  in  1831.  She 
had  several  successive  adm'rs,  and  in  1857, 
the  papers  in  her  suit  having  been  lost, 

110  Allen,  her  adm'r  de  bonis  *non,  pursu- 
ant to  the  statute  in  such  case  provided, 

filed  an  amended  and  supplemental  bill  to 
have  the  benefit  of  the  said  suit,  and  asking 
that  the  same  might  be  proceeded  in  to  a  final 
decree  against  the  ex*or  and  heirs  at  law,  or 
devisees,  of  Mayo ;  and  filed  with  the  said 
bill  an  afiidavit  of  the  loss  of  said  original 
papers.  Shortly  thereafter,  and  in  the  same 
year,  Allen,  adm*r  as  aforesaid,  filed  a  fur- 
ther answer  in  the  suit  of  Mayo  v.  Carring- 
ton,  referring  to  the  fact  of  his  having  filed 
the  said  bill,  exhibiting  a  copy  thereof  as 
part  of  the  answer  (though  no  such  copy  is 
now  in  the  record) ,  and  setting  up  the  same 
claim  which  was  asserted  in  the  said  bill  as 
matter  of  defence  in  the  said  answer,  and 
praying  that  the  two  suits  might  be  heard 
together.  On  the  16th  of  July  1858,  the  said 
two  suits,  and  the  suit  of  Jane  New  Coutts, 
were  accordirgly  heard  together,  and  a  de- 
cree was  made  therein.  The  decree  recites 
that  the  suit  of  Jane  Coutts's  adm*r  came 
''on  to  be  heard  on  the  statement  of  proceed- 
ings filed  with  the  supplemental  and  amended 
bill  of  Joseph  Allen,  adm'r  as  aforesaid,  and 
the  said  bill  of  the  said  Allen,  the  answer  of 
the  defendant  James  Winston  to  the  original 
bill  in  the  said  cause,  and  the  answer  of"  the 
executor,  and  legatees,  and  devisees,  of  said 
Mayo,  to  the  said  supplemental  and  amended 
bill,  replications  to  said  answers,  upon  the 
bill  taken  for  confessed  as  to  the  other  de- 
fendants, "and  upon  the  depositions  and  ex- 
hibits filed;**  and  among  other  things  it 
was  decreed,  "that  it  be  referred  to  a  com- 
missioner of  the  court  to  enquire,  what  were 
the  true  terms  of  the  purchase  by  the  said 
Edward  C.  Mayo  from  Patrick  Coutts  of  the 
property  conveyed  by  the  said  Coutts  to  the 
said  Mayo  by  his  deed  of  the  1st  of  December 
1823,  and  when  and  in  what  manner  the  said 
Mayo  has  complied  with  the  terms  of  his  said 
purchase.** 
Commissioner  Cary  executed  this  order  of 
reference  upon  notice  to  all  the  parties, 

111  and  in  the  presence  of  *their  counsel, 
who  argued  the  case  before  him ;  and 

upon  full  consideration  he  was  of  opinion, 
and  accordingly  reported  to  the  court,  "that 
the  true  terms  of  the  purchase  aforesaid  were 
that  Mayo  was  to  pay  Coutts  the  sum  of  $10,- 
000 ;  $500  in  cash,  $500  in  six  months,  and 
the  balance  in  installments  of  $1,000  per 
annum  for  nine  years  thereafter,  and  that 
Mayo,  in  part  compliance  with  the  terms 
of  sale,  advanced  or  paid  the  sum  of 
$3,906  96  as  of  the  5th  of  December  1823, 
for  which  he  should  be  credited.'*  To  this 
report  both  parties,  that  is,  the  represen- 
tative of  Jane  Coutts  and  the  representatives 
of  E.  C.   Mayo,  by  counsel  excepted,  setting 


out  fully  the  grounds  of  exception.  On  the 
18th  of  February  1860,  the  three  suits  were 
again  heard  together,  and  another  decree 
was  made  therein.  This  decree  recites  that 
the  causes  came  on  to  be  again  heard  upon 
the  papers  formerly  read,  upon  the  report  of 
commissioner  Cary  and  the  exceptions  there- 
to, "and  also  upon  such  of  the  original  papers 
of  the  suit  instituted  by  Jane  Coutts  in  her 
lifetime  against  the  administrator  of  Patrick 
Coutts,  K.  C.  Mayo  and  others,  as  have  been 
found  since  the  former  hearing.'*  And  the 
report  and  exceptions  were  recommitted  to 
the  commissioner,  who  was  directed  to  re-ex- 
amine the  said  report  in  reference  to  the 
matters  excepted  to,  and  especially  in  refer- 
ence to  the  enquiry  aforesaid  as  to  what 
were  the  true  terms  of  the  purchase  by  E.  C. 
Mayo  from  Patrick  Coutts.  On  the  26th  of 
November  1861,  commissioner  Evans  was 
substituted  for  commissioner  Cary  to  execute 
the  last  mentioned  decree.  Commissioner 
Evans  promptly  commenced  that  duty,  but 
soon  had  to  suspend  it,  in  consequence  of  the 
disturbed  condition  of  the  country,  until  the 
end  of  the  war,  when  he  resumed  and  com- 
pleted it,  and  returned  his  report,  dated  Sep- 
tember 2, 1867.  In  this  report  he  says :  "No 
additional  evidence  in  regard  to  the  terms  of 

the  purchase  by  Mayo  from  Pat.  Coutts, 
112      or  in  ^regard  to   the  manner  the  said 

Mayo  complied  with  the  terms  of  said 
purchase,  has  been  produced  before  me  ;  and 
while  the  conclusion  to  which  I  have  come  is 
not  entirely  satisfactory  to  my  own  mind, 
after  a  most  thorough  examination  of  all  the 
papers  in  those  causes,  including  the  various 
reports  of  commissioners,  the  exceptions 
thereto  and  the  arguments  of  counsel  upon 
said  exceptions,  the  best  opi  lion  to  which  I 
have  arrived  is,  that  the  true  terms  of  the 
purchase  by  the  said  E.  C.  Mayo  from  P. 
Coutts  of  the  property  convey^  by  said 
Coutts  to  said  Mayo  by  the  deed  of  Decemt>er 
1,  1823,  were  that  Mayo  was  to  pay  Coutts 
$10,000,"  &c.  as  stated  in  the  report  of  com- 
missioner Cary.  And  he  also  agreed  with 
that  commissioner  in  opinion,  that  Mayo 
should  be  credited  on  account  of  said  pur- 
chase money  with  $3,906  %  as  of  the  5th  of 
December  1823.  To  this  report  exceptions 
were  filed  by  the  parties  by  counsel,  which 
state  and  argue  fully  their  respective  grounds 
of  objection  to  the'  report.  On  the  26th  of 
February  1868,  the  three  suits  were  again 
heard  together,  and  the  decree  was  pro- 
nounced from  which  this  appeal  was  taken. 
This  decree  recites  that  the  causes  came  on 
to  be  further  heard  together,  "upon  such  of 
the  papers  formerly  read  as  have  been  pre- 
served from  the  destruction  of  the  fire  of  the 
3d  of  April  1865,  and  upon  the  report  of  com- 
missioner** Evans,  and  the  exceptions  there- 
to, and  documents  returned  therewith.  The 
cour^  was  of  opinion  that  the  true  considera- 
tion for  the  conveyance  from  Patrick  Coutts 
to  Edward  C.  Mayo  of  the  1st  of  December 
1823,  was  the  sum  of  $10,000,  payable  as 
aforesaid  ;  and  that  the  sum  of  $3,906  96 
shown  to  have  been  paid  by  the  said  Mayo, 
on  the  5th  of  December  1823,  ought  to  have 
been  regarded  as  having  been  paid  by  him 
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in  part  discharge  of  said  sum  of  $10,000  ;  and 
that  the  residue  of  the  said  purchase  money, 
with  interest,  after  applying  the  said 
113  credit,  is  due  to  the  'personal  represen- 
tative of  Jane  Coutts  by  virtue  of  the- 
assignment  from  Patrick  Coutts  to  her 
which  was  filed  as  an  exhibit  in  the  suit 
instituted  by  her  for  the  recovery  thereof. 
And  accordingly,  the  commissioner  was  di- 
rected to  state  an  account  showing  what 
amount  of  purchase  money  and  interest  was 
due  according  to  the  principles  aforesaid. 

The  foregoing  is  a  statement  of  the  mate- 
rial proceedings  which  have  occurred  in  the 
case  on  this  subject  since  the  filing  of  the 
supplemental  and  amended  bill  by  the  per- 
sonal representative  of  Jane  Coutts  as  afore- 
said :  and  it  is  made  thus  full  as  being  the 
best  means  of  showing  whether  there  was  a 
sufficient  foundation  in  the  record  for  pro- 
nouncing a  decree  on  the  subject  of  contro- 
versy in  that  suit  when  the  decree  appealed 
from  was  rendered. 

The  only  difficulty  in  the  question  arises 
from  the  fact,  that  not  only  were  the  origi- 
nal papers  in  the  suit  lost  as  aforesaid,  but 
all  the  papers  which  were  before  the  court 
when   the  decree  of  the  16th  of  July    1858 
was    rendered,    and  such    of  the    original 
papers  of  the  suit  as  were  afterwards  found 
and    were  also  before  the  court  when    the 
decree  of  the  18th  of  February  1860  was  ren- 
dered,   have   -since    also   been    lost  or   de- 
stroyed,   but  when  or  how,  does  not  appear, 
unless  they    were    destroyed   **by    the  fire 
of  the  3rd  of  April    1865,"    referred   to  in 
the  decree  of  the  26th  of  February  1868.    At 
all  events,  none  of  them   were  before  the 
court  when  that  decree  was  rendered,  which 
recites,  as  before  stated,  that  the  said  three 
causes  then  came  on  to  be  heard  upon  such 
of  the  papers  formerly  read  as  had  been  pre- 
served from  the  destruction  of  the  said  fire. 
There  can  be  little  doubt  but  that  there 
were  sufficient  pleadings  and  proofs  in  the 
said  suit  before  the  court  when  the  decree  of 
the  16tb  of  July  1858  was  rendered,  to  war- 
rant the  court  in  making  that  decree. 
114      *An  inquiry  was  then  directed  to  be 
made  by  a  commissioner  of  the  court, 
who  accordingly  made  the    enquiry  in   the 
presence  and  upon  the  argument  of  the  coun- 
sel of  the  parties,  and  returned  to  the  court 
a  fall  report,  to  which  all  the  parties  excepted, 
setting  out  fully  all  the  objections  they  then 
bad  to  the  report.    This  report  and  these 
exceptions,  together  with  all  the  pleadings 
and  proofs  aforesaid,  were  before  the  court 
when  the  decree  of  the  18th  of  February  1860 
was  rendered,  and  also  some  of  the  original 
papers  of  the  suit,  which  had  been   found 
since  the   former  hearing.    And  they  cer- 
tainly warranted  the  court  in  making  that 
decree;  whereby  the  said  report,   with  the 
exceptions,  was  recommitted  to  the  commis- 
sioner,   with  directions  to    re-examine  the 
report  in  reference  to  the  matters  excepted 
to,  and  especially  in  reference  to  the  enquiry 
aforesaid.    Commissioner  Evans,  who  exe- 
cuted the  last  mentioned  decree,  and  who  on 
the  26th  of  Novemt>er  1861  was  substituted 
for  that  purpose  to  the  place  of  commissioner 


Cary,  who  had  executed  the  former  decree* 
promptly  proceeded  in  the  same  year,  to  wit, 
on  thel4th  of  December  1861,  to  the  perform- 
ance of  his  duties,  when  all  the  papers  in 
the  three  causes  were  laid  before  him,  and 
the  parties  attended  by  counsel.  The  said 
counsel  also  attended  several  other  days,  till 
the  disturbed  condition  of  the  country  sus- 
pended further  proceedings  till  the  end  of  the 
war,  when  he  resumed  his  duties  and  made 
his  report  as  aforesaid,  **after  a  most  thor- 
ough examination  of  all  the  papers  in  these 
causes,  including  the  various  reports  of  com- 
missioners, the  exceptions  thereto,  and  the 
arguments  of  counsel  upon  said  exceptions.'* 
It  is  probable  that  none  of  the  papers  which 
were  before  the  court  when  the  decrees  of  the 
16th  of  July  1858,  and  the  18th  of  February 
1860,  were  rendered,  had  been  lost  when  com- 
missioner Evans  commenced  the  perform- 
ance of  his  duties,  but  that  all  were 

115  before  him  'and  were  fully  examined  by 
him.  He  says  in  his  report  that  **all  the 

papers*'  were  before  him  and  were  thoroughly 
examined  by  him,  and  does  not  speak  of  the 
loss  of  any  paper,  much  less  of  any  inconven- 
ience or  difficulty  which  he  felt  in  conse- 
quence of  such  loss. 

The  loss  had  occurred  when  the  decree  of 
the  26th  of  February  1868,  being  the  decree 
appealed  from,  was  rendered.  But  there 
were  then  before  the  court,  the  decrees  of  the 
16th  of  July  1858,  and  the  18th  of  February 
1860,  made  before  the  said  loss  and  with  all 
the  papers  before  the  court ;  also  the  reports 
of  commissioner  Cary  and  commissioner 
Evans,  who  thoroughly  examined  all  the 
papers  ;  also  the  exceptions  of  the  parties  bv 
counsel  to  these  reports ;  all  these  proceedings 
thus  before  the  court  when  the  decree  ap- 
pealed from  was  rendered,  were  parts  of  the 
record  of  the  suit  of  James  Coutts's  repre- 
sentative, and  were  the  most  material,  if  not 
the  only  material  parts  of  that  record.  If  not 
a  paper  had  been  lost,  it  is  not  probable  that 
any  other  part  of  the  record  would  have 
been  used  or  referred  to  on  the  last  hearing 
of  the  causes  except  what  was  actually  before 
the  court.  At  least  it  is  not  probable  that 
there  would  have  been  any  necessity  for  such 
use  or  reference.  All  that  was  material  was 
no  doubt  embodied  in  the  decrees,  reports  and 
exceptions  aforesaid.  We  are  therefore  of 
opinion,  that  notwithstanding  the  los>s  of 
papers  as  aforesaid,  there  was  enough  left  in 
the  record  of  the  suit  of  Coutts's  adm*r  v. 
Mayo,  when  the  decree  appealed  from  was 
rendered,  to  enable  the  court  then  to  make  a 
decree  upon  the  subject  of  controversy 
therein.    But  if  there  was, 

3dly.  It  is  objected  that  there  was  no  such 
contract  between  Mayo  and  Patrick  Coutts 
as  is  contended  for  in  the  suit  of  Coutts's 
adm'r  v.  Mayo. 

The  sandy  bar  with  other  property  was,  as 
we  have  seen,  conveyed  by  P.  Coutts 

116  to  E.  C.  Mayo,  by  deed  *dated  and  re- 
corded December  1, 1823,  for  the  nomi- 
nal consideration  of  one  dollar.  Mayo  claimed 
in  his  bill,  filed  in  1846,  that  the  true  and 
only  consideration  was  the  sum  of  $3,906  96, 
paid  by  his  check  on  the  5th  of  December 
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1823  in  dischargre  of  the  ''Micks'  debts"  due 
by  P.  Coutts  and  secured  by  the  deed  of  trust 
to  Coleman  and  Otis.  On  the  other  hand 
Jane  Coutts  claimed  in  her  bill,  filed  probably 
'in  1826.  that  the  true  consideration  was  the 
sum  of  $10,000  payable  by  installments  as 
mentioned  in  a  written  proposition  made  by 
E.  C.  Mayo  to  P.  Coutts  and  accepted  by  the 
latter,  to  whom  it  was  handed  on  the  6th  of 
December  1823  by  Samuel  Carlisle,  a  witness 
to  the  deed  from  Coutts  to  Mayo,  and  assigned 
on  the  12th  of  Decemt>er  1823  by  the  said 
Patrick  to  the  said  Jane  Coutts.  These  are 
the  conflicting  pretensions  of  these  two  claim- 
ants, and  the  question  is,  Which  of  them  is 
well  founded  ? 

It  is  a  well  ascertained  fact  in  the  cause 
that  the  said  proposition  was  made  by  E.  C. 
Mayo  to  P.  Coutts  and  was  accepted  by  the 
latter  on  or  about  the  1st  of  December  1823. 
Mayo  admitted  in  his  answer  to  a  bill  filed  by 
Diddep,  a  creditor  of  Coutts,  that  the  initial 
signature,  E.  C.  M.,  to  the  proposition,  was 
his  signature;  though  he  further  stated  in 
the  said  answer  that  he  had  no  recollection 
of  such  a  proposal,  and  denied  that  he  made 
it  as  the  consideration  of  the  deed.  He  also 
asserted  that  no  acceptance  of  it  was  ever 
signified  to  him  so  as  to  make  it  obligatory. 
This  admission,  at  least  establishes,  beyond 
all  cavil,  the  fact,  that  he  made  the  proposi- 
tion. And  we  are  not  obliged,  in  order  to 
give  it  that  effect,  to  concede  the  truth  of 
the  statements  made  by  Mayo  as  aforesaid  in 
connection  with  that  admission.  The  whole 
answer  is  evidence  to  be  sure,  but  not  con- 
clusive, and  we  may.  believe  one  part  and 
disbelieve  another.  We  cannot  but  believe 
him  when  he  says,  in  effect,  that  he  made 
the   pr6poBition ;  in   other   words    that    the 

signature  thereto  is  his. 
117  ♦This  is  an  all-important  fact,  if  it  be 

not  in  itself  conclusive  of  the  present  en- 
quiry. It  is  incredible  that  P.  Coutts  would 
have  sold  the  property  for $3906  %,  to  be  paid  to 
a  creditor  in  discharge  of  an  incumbrance  upon 
it,  when  at  the  same  time  the  vendee  offered  to 
pay  him  $10,000  for  the  same  property  !  The 
conclusion  therefore,  is  irresistible,  that  the 
sum  of  $10,000  and  not  the  sum  of  $3906  %, 
was  the  true  consideration  of  the  said  con- 
veyance. The  only  plausible  alternative  to 
this  conclusion  seems  to  be  that  the  convey- 
ance was  intended  to  operate  only  as  a 
security  for  the  repayment  of  the  said  sum  of 
$3906  %,  with  interest  thereon. 

What  inducement  had  P.  Coutts  to  sell  the 
property  in  consideration  only  of  the  payment 
of  one  of  the  incumbrances  upon  it  ?  What 
was  he  to  gain  by  that  operation  ?  He  was 
utterly  insolvent,  and  had  the  year  before 
taken  the  oath  of  insolvency.  His  property 
was  incumbered  by  deeds  of  trust  and  judg- 
ments far  beyond  its  value.  He  was  in  want 
of  money,  and  was  willing  to  resort  to  almost 
any  shift  to  get  it.  We  can  see  the  strongest 
motive  for  his  selling  his  interest  for  $10,000, 
to  be  paid  to  his  mother,  who  had  a  deed  of 
trust  on  the  property,  while  we  can  see  none 
whatever  in  his  selling  his  interest  in  con- 
sideration of  the  payment  of  one  of  the 
incumbrances.    It  is  said  that  the  deed  of 


trust  to  Coleman  and  Otis,  under  which  the 
sandy  bar  was  advertised  for  sale,  incladc:d 
other  property,  viz  :  a  vessel  and  four  slaves, 
and  that  P.  Coutts  wished  to  retain  possession 
of  this  latter  property.  But  there  is  no  evi* 
dence,  and  it  is  extremely  improbable,  that 
any  of  that  property  remained  in  his  posses- 
sion at  that  time — four  years  after  the  date 
of  the  deed.  His  necessities  and  the  pressure 
of  his  creditors  had  doubtless  long  before 
deprived  him  of  it.  If  it  had  remained  in  his 
possession  it  would  doubtless  have  been  ad- 
vertised for  sale  under  the  deed  of  trust 

118  instead  of  *the  uncertain,  and  at  that 
time  unsaleable  interest  in  the  sandy 

bar.    The  slaves,  at  least,  would  have  been 
much  more  saleable. 

There  are,  certainly  apparent  .difficulties  in 
the  way  of  this  conclusion  which  cannot  be 
well  explained  at  this  remote  period  from  the 
date  of  the   transactions ;  and    conflicting* 
theories  have  been  conjectured  on  the  subject. 
Why  was  not  the  consideration  expressed  in 
the  deed  if  it  was  $10,000,  is  one  of  the  ques- 
tions that  have  been  asked.    Because  it  was 
not  desired  to  make  public  the  amount  for 
which   the  interest  was  sold,  is  a  plausible 
answer.    P.  Coutts  was  heavily  involved  in 
debt,  and  his  creditors  were  on  the   alert. 
After  Jane  Coutts  filed  her  bill  in  1826  to 
enforce  the  execution  of  the  contract,  Diddep, 
a  judgment  creditor  of  Patrick  Coutts,  filed 
his  bill,  in  which  he  sought  to  recover  his 
judgment  out  of  the  purchase  money.     But 
the  same  question  may  be  put  in  reference  to 
the  sum  of  $3906  %  if  that  were  the  true  con- 
sideration.   Why  was  not  that  consideration 
expressed   in  the  deed  ?    There  could  have 
been  no  reason  for  suppressing  that  as  being- 
paid  to  creditors  secured  by  deed  of  trust  ; 
the  publication  of  the  fact  of  payment  could 
give  him  no  trouble.    Why  was  the  contract 
left  to  stand  upon  the  mere  proposition  and 
acceptance  if  it  was  a  concluded  contract,  is 
another  question  that  has  been  asked.    Why 
were  not  notes  or  bonds  executed  for  the  dif- 
ferent installments  of  the  purchase  money  ? 
Why  was  not  the  cash  payment,  which  was 
to  have  been  made  on  the  execution  of  the 
deed,  in  fact  made?    These  are    plausible 
questions,  but  they  present  no  real  difficulty. 
P.  Coutts  was  not  a  man  of  business,  and 
conducted  his  affairs  very  loosely.    He  seems 
to  have  regarded  the  written  proposition  of 
Mayo  accepted  by  himself  and  handed  to  him 
by  Carlisle,  a  subscribing  witness  to  the  deed, 
as  binding  an  obligation  on  Mayo  as  he  could 
possibly  have  ;  and  he  therefore,  in  a 

119  few  days,  'assigned  it  to  his  mother, 
who  had  a  deed  of  trust  on  the  property, 

then  no  doubt  supposing  that  the  matter  was 
all  arranged,  and  that  nothing  remained  to  be 
done  but  to  receive  the  money  as  it  fell  due. 
The  proposition,  it  will  be  observed,  is  very 
formal  and  specific,  and  must  have  been 
drawn  by  a  master  hand.  Though  it  deals 
in  contractions  and  initials,  it  yet  contains 
all  the  terms  of  a  perfect  contract.  The 
acceptance,  too,  is  very  formally  drawn, 
and  could  hardly  have  been  drawn  by 
P.  Coutts.  Mayo  was  a  man  of  business, 
and  one  would  suppose  must  have  known  that 
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it  would  have  been  more  regular  and  business 
like  to  have  executed  l>ond8  or  notes  for  the 
pnrchase  money.  But  he  had  no  special  in- 
terest in  that  matter,  having  a  recorded  deed 
for  the  property.  That  the  cash  payment  of 
the  purchase  money  was  not  made,  may  be 
accounted  for  by  the  fact  that  the  deed  to 
Bonldin  and  Roper  was  an  incumbrance  on 
the  property,  which  was  also  otherwise  in- 
cumbered, and  Mayo  did  not  wish  to  make  a 
payment  without  being  secured.  He  was  ex- 
tremely anxious  to  get  the  title  and  have  con- 
trol of  the  property,  especially  the  ferry,  but 
not  so  anxious  to  run  any  risk  in  the  pay- 
ment of  the  purchase  money.  If  the  sum  of 
$3906  96  paid  by  him  was  a  part  payment  of 
the  purchase  money,  then  the  cash  payment 
was  in  fact  made,  and  several  of  the  other 
installments  were  paid  in  advance. 

It  is  said  that  Mayo  had  no  notice  of  the 
acceptance  of  his  proposition  by  P.  Coutts, 
and  that  without  such  notice  there  could 
have  been  no  contract  between  them.  The 
legal  proposition  is  true,  but  is  the  fact  true 
on  which  it  Is  founded  ?  We  think  not.  Can 
it  t)e  possible  that  Mayo  was  not  informed  of 
the  acceptance  of  his  proposition,  either  by 
P.  Coutts,  or  by  Carlisle,  who  handed  it  to  P. 
Coutts  ?  Would  Mayo  have  been  content  to 
remain  in  ignorance  upon  so  important  a 
question  ?  He  sent  the  proposition  to 
130  P.  Coutts,  'it  was  never  returned  to 
him  ;  he  received  the  full  benefit  of  the 
contract,  and  neither  P.  Coutts  nor  his 
mother,  to  whom  he  assigned  it,  has  ever  set 
np  any  claim  to  purchase  money  under  any 
other  contract.  If,  therefore,  the  contract  was 
not  perfected  merely  because  Mayo  was  not 
informed  of  the  acceptance  of  his  proposition, 
it  would  follow  that  he  made  no  purchase, 
and  that  his  deed  can  operate  only  as  a  secur- 
ity of  the  money  paid  him  in  discharge  of  the 
three  notes  aforesaid,  with  interest. 

We  therefore  think  there  was  a  valid  con- 
tract between  the  parties,  such  as  the  propo- 
sition and  acceptance  aforesaid  import.  But 
if  there  was. 

4thly.  It  is  objected,  that  there  is  no  proof 
in  the  record  of  the  assignment  of  the  con- 
tract by  Patrick  to  Jane  Coutts.  We  think 
there  is  sufficient  proof  of  such  assignment 
in  the  deposition  of  R.  G.  Scott ;  and  at  all 
events,  it  has  never  been  denied  by  P.  Coutts 
or  his  representative,  who  has  been  a  party 
to  all  the  suits  in  which  the  subject  has  been 
involved.  But  supposing  the  assignment  to 
be  proved, 

Sthly.  It  is  objected,  that  such  assignment 
was  a  discharge  of  the  equitable  lien  of  the 
vendor  for  the  purchase  money,  which,  there- 
fore, cannot  be  set  up  by  the  assignee.  Upon 
the  question,  whether  the  vendor's  implied 
equitable  lien  for  purchase  money  would  pass 
by  an  assignment  of  the  debt,  the  authorities 
are  conflicting.  Some  of  the  cases  decide 
that  an  assignment  of  the  debt,  even  without 
recourse,  carries  with  it  this  lien,  like  any 
other  lien ;  but  the  majority  of  the  cases,  if 
not  the  weight  of  authority,  seems  to  be  de- 
cidedly the  other  way  ;  at  least  unless  it 
appears  that  the  assignor  intended  to  assign 
the  lien  as  well  as  the  debt ;  in  which  case  it 


seems  that  both  would  pass  to  the  assignee, 

even  though  the  assignment  were  without 

recourse  to  the  assignor.    When,  however, 

the  assignment  is  not  without  recourse, 

121  the  weight  of  *authority  is  that  the 
lien  continues  in  full  force  notwith- 
standing the  assignment,  and  passes  thereby 
to  the  assignee.  Without  citing  the  numer- 
ous cases  on  this  subject,  it  is  sufficient  to 
refer  to  the  case  of  Mackreth  v.  Symmons,  1 
I/cading  Cases  in  Ekjuity  235  marg.,  and 
the  notes  of  the  English  and  American  edit- 
ors, where  all  the  cases  down  to  a  very  late 
period  are  collected.  In  this  case  the  assign- 
ment was  not  without  recourse,  and  there 
can  be  no  doubt  but  that  the  assignor 
intended  to  pass  to  the  assignee  all  the  lien 
which  he  had  for  the  security  of  the  debt. 
We  therefore  think  that  the  assignment  in 
this  case  did  not  discharge  the  equitable  lien 
of  the  vendor,  and  that  the  same  may  be  set 
up  by  the  assignee,  if  indeed  there  be  any 
occasion  for  setting  it  up.  At  the  time  of 
the  sale  to  Mayo,  the  property  was  incum- 
bered by  a  deed  of  trust  from  P.  Coutts  to 
Bouldin  and  Roper  for  the  benefit  of  Jane 
Coutts  and  and  Samuel  McCraw,  dated  on 
the  28th  of  February  1821;  and  duly  recorded. 
The  first  object  of  this  deed  was,  to  secure 
the  payment  of  a  large  debt  specially  men- 
tioned, for  which  Jane  Coutts  had  become 
bound  for  P.  Coutts.  The  next  object  was  to 
secure  the  payment  of  all  sums  of  money  for 
which  she  might  ultimately  become  liable  in 
consequence  of  any  engagement  theretofore 
made  by  her  as  security  of  P.  Coutts,  by 
becoming  his  bail  or  otherwise.  And  after 
providing  fully  for  her  indemnity,  the  deed 
next  provides  for  the  payment  of  any  balance 
which  might  be  found  due  to  McCraw  on  his 
account  as  trustee  in  the  marriage  settlement 
aforesaid.  McCraw  was  dead  at  the  time  of 
the  sale  to  Mayo,  and  it  does  not  appear  that 
he  or  his  representatives  ever  set  up  any 
claim  under  the  deed.  It  was  then  an  incum- 
brance exclusively  or  nearly  so,  for  the 
benefit  of  J.  Coutts,  and  must  have  been  so 
regarded  by  Mayo,  who  no  doubt  had  actual 
notice  of  it.    It  is  not  to  be  presumed  that  he 

would  have  made  so  heavy  a  purchase, 

122  of  a  man  so  much  'embarrassed,  with- 
out referring  to  the  records  to  see  what 

liens  were  upon  his  property.  He  does  not 
pretend  in  his  bill,  filer^  in  1846,  that  he  had 
not  such  notice,  although  he  impeaches  that 
deed  as  having  been  executed  to  defraud 
creditors,  and  therefore  void ;  and  although 
he  expressly  denies  notice  of  the  fact  that  P. 
Coutts  had  taken  the  oath  of  insolvency  in 
•1822.  There  can  be  no  doubt  but  that  Mayo 
did  not  intend  to  pay  the  purchase  money 
which  he  proposed  to  pay  as  aforesaid,  with- 
out being  protected  against  that  deed.  It  is 
probable,  therefore,  that  it  was  well  under- 
stood between  him  and  P.  Coutts,  that  the 
contract  for  the  purchase  money  should  be 
assigned  to  Jane  Coutts,  and  that  the  assign- 
ment which  was  actually  made  to  her  on  the 
12th  of  December  1823,  just  six  days  after 
the  proposition  was  handed  by  Carlisle  to  P. 
Coutts,  was  made  with  the  knowledge  of 
Mayo.     In  this  view  of  the  case,  Jane  Coutts 
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was  in  effect  the  vendor  to  Mayo,  and  at  all 
events  was  entitled  to  the  vendor's  lien  for 
the  purchase  money,  if  indeed  she  had  not  a 
still  hig'her  and  firmer  lien  by  virtue  of  the 
deed  of  trust  to  Bouldin  and  Roper.  There 
is  no  evidence  before  the  court  to  impeach 
that  deed,  and  if  there  were,  Mayo  cannot 
thereby  be  released  from  his  oblig^ation  to 
pay  the  purchase  money  according-  to  his 
contract.  The  deed  to  him  has  never  been 
set  aside  or  avoided  in  whole  or  in  part  at  the 
suit  of  any  creditor  of  P.  Coutts  ;  nor  has  he 
ever  been  compelled  to  pay  to  any  such  cred- 
itor one  cent  of  the  purchase  money.  But 
supposing  that  the  vendor's  lien  was  not  dis- 
charged by  the  assignment, 

6thly.  It  is  objected,  that  such  a  lien,  or 
indeed  any  equitable  lien  or  claim,  cannot  be 
set  up  and  enforced  by  a  voluntary  assignee, 
and  that  Jane  Coutts  is  such  an  assignee.  In 
the  first  place  we  think  that  in  this  case  she 
cannot  be  regarded  as  a  voluntary  assignee. 
She  had  many  pecuniary  transactions 

123  with  P.  Coutts  *and  became  bound  as 
his  security  in  many  cases.    She  had  a 

deed  of  trust  on  his  property  for  her  indem- 
nity. In  this  state  of  things  the  property  or 
a  portion  of  it  included  in  her  deed  is  sold  to 
Mayo»  and  the  contract  for  the  purchase 
money  assigned  to  her,  no  doubt  with  the 
knowledge  of  Mayo,  and  for  the  purpose  of 
obtaining  her  assent  to  the  sale. 

But  suppose  the  assignment  to  have  been 
voluntary,  is  it  true  that  she  cannot  enforce 
the  vendor's  lien,  or  any  equitable  claim  on 
that  account?  We  think  it  is  not.  An  exec- 
utory or  imperfect  gift  will  not  be  enforced 
either  at  law  or  in  equity  unless  a  trust  be 
created,  which  a  court  of  equity  will  always 
enforce,  though  that  court  will  never  aid  in 
creating  a  voluntary  trust.  But  if  the  gift 
be  perfect  and  executed,  the  title  passes  from 
the  donor  to  the  donee,  whether  the  property 
be  legal  or  equitable,  in  possession  or  in  ac- 
tion. This  subject  was  fully  considered  by 
this  court  in  Henry  v.  Graves,  16  Gratt.  244, 
where  many  authorities  are  referred  to,  and 
especially  the  more  recent  cases.  After  re- 
viewing them  the  court  arrived  at  the  folibw- 
iijg  conclusion  :  *'It  may  be  stated  as  the 
result  of  all  the  authorities  ;  that  a  voluntary 
gift  valid  in  law  or  equity  may  be  made  of 
any  property,  real  or  personal,  legal  or  equi- 
table, in  possession,  reversion  or  remainder, 
vested  or  contingent,  and  including  choses 
in  action,  unless  they  be  of  such  a  nature  as 
that  an  assignment  of  them  would  be  a  vio- 
lation of  the  law  against  maintenance  and 
champerty ;  that  such  a  gift  to  be  valid  must 
be  complete,  and  not  executory  ;  that  what« 
is  necessary  to  the  completion  of  a  gift,  de- 
pends on  the  nature  of  the  subject  and  the 
circumstances  of  the  case  ;  and  that  it  is  al- 
ways sufficient,  though  not  always  necessary, 
to  the  completion  of  a  gift,  at  least  be- 
tween the  parties,  that  the  donor  do  every- 
thing in  his  power,  or  which  the  nature  of 
the  case  will  admit  of  to  make  it  complete." 
Id.  254.    The  case  of  Meek  v.  Kettle- 

124  well,  1  Hare's  R.  464,  ♦23  Eng.  Ch.  R., 
decided  by  Vice  Chancellor  Wigran,  in 

1842,  affirmed  by  the  Lord  Chancellor,  and 


relied  on  by  the  learned  counsel  for  the  ap- 
pellants in  this  case,  is  fully  stated  in  the 
opinion  of  this  court  in  Henry  v.  Graves, 
supra ;  as  also  are  the  subsequent  cases  of 
Kehewich  v.  Manning,  12  Eng.  L.  &  E^.  R. 
120,  decided  in  1852,  and  Voylcs  v.  Hughes, 
23  Id.  271,  decided  in  1853-1 ;  in  which  sub- 
sequent cases  that  of  Meek  v.  Kettle  well  is 
very  much  shaken  if  not  overruled,  and  is 
left  to  stand,  if  at  all,  only  on  the  ground 
that  in  that  case  the  interest  conveyed  was  a 
mere  expectancy.  The  language  of  Knight 
Bruce,  Iford  Justice,  in  Kehewich  v.  Manning, 
is  very  strong.  In  a  very  recent  case,  Rich- 
ardson V.  Richardson,  3  Law  Rep.  Eq.  Cases 
686,  decided  by  Wood,  V.  C.  in  1867,  the  doc- 
trine of  the  case  of  Kehewich  v.  Manning 
was  followed  and  fully  approved.  The  good 
sense  of  that  decision,  says  the  V.  C,  *4ie8 
in  this,  that  the  real  distinction  should  be 
made  between  an  agreement  to  do  ^methiug 
when  called  upon,  something  distinctly  ex- 
pressed to  be  future  in  the  instrument,  and 
an  instrument  which  affects  to  pass  every- 
thing independently  of  the  legal  estate. 
It  was  held  in  Kehewich  v.  Manning  that 
such  an  instrument  operates  as  an  out  and 
out  assignment,  disposing  of  the  whole  of 
the  assignor's  equitable  interest,  and  that 
such  a  declaration  of  trust  is  as  good  a 
form  as  any  that  can  be  devised.  The  ex- 
pression used  by  the  Lords  Justices  is  this  : 
A  declaration  of  trust  is  not  confined  to 
any  express  form  of  words,  but  •  may  be 
indicated  by  the  character  of  the  instrument.  ** 
According  to  these  authorities  it  seems  per- 
fectly clear  that  even  if  Jane  Coutts  was  a 
purely  v>luntary  assignee  of  the  contract 
between  Mayo  and  P.  Coutts,  she  had  a  right 
to  bring  a  suit  in  equity  thereon  in  her  own 
name.  The  assignment  to  her  was  perfect, 
nothing  remained  to  be  done  by  P.  Coutts  to 
give  it  validity,  and  her  suit  was  not  against 

him  but  against  Mayo  the  debtor.     But, 
125         *7thly.  It  is  objected,  that  her  claim 

is  barred  by  laches,  lapse  of  time  and 
the  statute  of  limitations.  It  is  not  barred  by 
the  statute  of  limitations.  It  seems  that  the 
suit  was  brought  in  1826,  though  it  was  said  in 
the  argument  that  it  was  brought  in  1829 ;  but 
there  appears  to  be  nothing  in  the  record  to 
support  that  statement.  In  either  case,  it 
was  brought  before  all  the  installments  had 
become  payable,  and  in  the  former  case  it  was 
brought  within  five  years  after  the  first 
installment  had  become  payable.  If  the  sum 
of  $3,906  %  cts.  paid  by  Mayo  in  discharge  of 
the  three  negotiable  notes  aforesaid  t>e  a 
proper  credit  on  account  of  the  purchase 
money,  then  several  of  the  earlier  install- 
ments were  paid  in  advance,  and  little  or 
nothing  was  due  when  the  suit  was  brought. 
So  that,  regarding  the  suit  as  analogous  to 
an  action  at  law  for  the  money,  the  statute 
would  not  be  a  bar  to  any  part  of  the  claim. 
But  the  suit  cannot  be  so  regarded.  It  is  a 
suit  for  the  specific  execution  of  a  contract, 
or  to  enforce  an  equitable  lien,  and  the  statute 
does  not  apply  to  it.  Then  is  it  barred  by 
laches  and  lapse  of  time?  It  was  brought 
in  due  time— indeed,  very  promptly.  But  it 
is  objected  that  there  has  been  great  laches 
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in  its  prosecution,  and  that  equity  requires 
diligence,  not  only  in  bringing,  but  in  pros- 
ecuting suits.  This  is  certainly  true,  as  a 
general  rule,  and  there  is  no  more  favored 
rule  of  a  court  of  chancery  than  that  which 
exacts  diligence  of  its  suitors.  But  there  are 
many  extenuating  circumstances  in  this  case 
in  regard  to  this  suitor.  She  had  a  suit  of 
great  difficulty  to  prosecute,  and  had  to 
encounter  not  only  the  strenuous  resistance 
of  her  alleged  debtor,  but  the  conflicting 
claims  of  judgment  creditors  of  Patrick 
Cpntts;  at  least  one  of  whom,  Diddep, 
brought  a  suit  in  chancery  to  set  aside  the 
deed  of  trust  to  Bouldin  and  Roper  for  her 
benefit,  or  to  recover  the  amount  of  his  judg- 
ment out  of  the  purchase  money  due  to 

126  her  by  Mayo,  upon  the  ground  *that 
the  said  deed  was  fraudulent  and  void  as 

to  creditors.  She  died  in  1831,  a  few  years  only 
after  her  suit  was  brought.  She  has  been 
represented  by  several  successive  administra- 
tors, but  it  does  not  appear  what  steps  were 
taken  by  them  to  carry  on  the  suit.  The 
unaccountable  loss  of  papers,  which  has 
twice  happened  in  the  suit,  has  left  us  no 
trace  of  its  prosecution  from  the  period  of 
her  death  until  1857,  when  an  amended  and 
supplemental  bill  was  filed  in  the  case  by 
Joseph  Allen  her  adm'r  de  bonis  non  with 
the  will  annexed.  Her  prior  adm'rs  in  suc- 
cession may,  for  aught  we  know,  have  prose- 
cuted the  suit  with  reasonable  diligence, 
under  the  circumstances,  though  it  would 
seem  from  the  great  lapse  of  time  that  they 
probably  did  not.  Mayo  was  the  principal 
defendant  to  that  suit,  and  no  doubt  answered 
the  bill.  Diddep's  suit  involved  'the  same 
controversy,  and  Mayo  answered  the  bill  in 
that  suit.  Possibly  it  was  considered  suffi- 
cient to  prosecute  one  only  of  these  suits,  and 
let  the  other  await  the  result.  And  as  Did- 
dep  claimed  both  against  Mayo  and  Jane 
Coutts.  it  may  have  been  thought  best  to 
fight  the  battle  in  that  suit.  We  do  not  know 
what  has  become  of  Diddep's  suit,  which 
seems  to  have  disappeared  from  the  docket. 
Mrs.  Coutts'  suit  still  remains,  notwithstand- 
ing the  accidents  which  have  occurred  by 
death  and  loss  of  papers  as  aforesaid.  Mayo 
might  at  any  time  have  had  a  rule  to  speed  in 
that  case,  if  he  desired  to  speed  it,  but  it  does 
not  appear  that  he  ever  obtained  such  a  rule. 
At  all  events  he  never  had  the  case  dismissed, 
although  he  long  survived  Jane  Coutts,  and 
did  not  die  until  a  recent  period.  In  his  bill, 
filed  in  1846,  he  strangely  ignores  her  suit, 
while  he  assaults,  totis  viribus,  the  deed  of 
trust  to  Bouldin  and  Roper  for  her  benefit — 
a  deed  which  he  might  easily  have  gotten  out 
of  his  way  by  paying  the  money  due  her, 
according   to  his    contract.    But  this 

127  objection  of  laches  comes  with  *an  ill 
grace  from  Mayo,  who  slept  so  long 

upon  his  own  rights.  Perhaps  no  party  in 
these  causes  has  been  guilty  of  greater  laches 
than  Mayo,  and  it  would  be  difficult  for  him 
to  maintain  his  suit  against  such  an  objec- 
tion without  the  aid  which  he  derives  from 
the  claim  of  Jane  Coutts.  Under  all  the  cir- 
cumstances of  the  case  we  think  the  objection 
to  her  suit  on  the  ground  of  laches  and  lapse 
of  time  ought  not  to  be  sustained. 


And  now  there  is  but  one  remaining  ques- 
tion to  be  considered,  and  that  is  raised  by 
Jane  Coutts*  representative,  who  contends 
that  the  Circuit  court  erred  in  allowing  credit 
to  Mayo  for  the  sum  of  $3906  %,  paid  by  him 
on  the  5th  of  December  1823,  in  discharge  of 
the  three  negotiable  notes  secured  by  the  deed 
of  trust  to  Coleman  and  Otis ,  and  insists  that 
a  decree  should  have  been  rendered  for  the 
whole  amount  of  the  ten  thousand  dollars 
with  interest.  Upon  this  question  we  have 
had  great  difficulty,  and  there  is  certainly 
great  force  in  the  argument  against  the 
propriety  of  allowing  the  credit.  But  our 
conclusion  on  the  subject  after  the  best  con- 
sideration we  have  been  able  to  give  it  is, 
that  the  credit  ought  to  be  allowed.  We  can- 
not account  for  the  delay  in  claiming  any 
installments  of  the  purchase  money,  even 
the  $500  which  were  to  be  paid  on  the  execu- 
tion of  the  deed,  except  upon  the  hypothesis 
that  the  said  sum  of  $3606  96  was  an  advance 
payment  on  account  of  the  purchase  money. 
That  well  accounts  for  the  delay  of  several 
years  which  occurred  before  the  institution 
of  the  suit  of  Jane  Coutts.  There  is  a  diffi- 
culty, on  the  other  hand,  in  this ;  that  the 
deed  to  Mayo  conveys  the  property  subject  to 
the  deed  of  trust  to  Coleman  and  Otis,  and 
it  is  plausibly  insisted  that  the  conveyance 
was  subject  to  both  debts  secured  by  the 
deed ;  that  is,  the  three  negotiable  notes  called 

the  Mick's  debt  and  the  debt  to  Winston. 
128      But  a  sufficient  answer  to  this  *seems 

to  be  that  the  Mick's  debt  must  be  con- 
sidered as  having  been  paid  eo  instanti  with 
the  execution  of  the  deed  to  Mayo.  The  first 
step  contemplated  to  be  taken  in  the  arrange- 
ment between  Patrick  Coutts  and  Mayo  was, 
the  payment  of  that  debt,  which  was  neces- 
sary to  stop  the  sale.  The  execution  of  the 
deed  and  the  delivery  of  the  check  to  Coutts 
by  Mayo  were  probably  contemporaneous 
acts,  or  intended  to  be  so.  It  is  not  probable 
therefore  that  the  property  would  have  been 
conveyed  subject  to  a  debt  which  was  dis- 
charged at  the  very  instant  of  the  convey- 
ance. It  is  more  probable  that  in  executing 
the  conveyance  that  debt  was  regarded  as 
paid,  and  the  debt  to  Winston  was  the  only 
debt  referred  to  in  making  the  conveyance 
subject  to  the  deed  of  trust  to  Coleman  and 
Otis.  The  Mick's  debt,  and  the  deed  of  trust 
so  far  as  it  secured  that  debt,  were  released  by 
the  attorney  of  the  creditor  on  the  5th  of  De- 
cember, when  the  debt  was  paid  by  Mayo's 
check.  All  these  acts  were  no  doubt  regarded 
as  contemporaneous,  and  the  parties  could 
hardly  have  intended  to  recognize  the  con- 
tinued existence  of  that  debt. 

In  regard  to  the  four  lots  in  Manchester, 
Nos.  306,  307,  308,  and  309,  for  which  credit 
is  claimed  by  Mayo's  representatives,  upon 
t^e  ground  that  they  had  been  sold  under  a 
deed  of  trust  from  P.  Coutts  to  Coleman  and 
Woolfolk  before  they  were  included  in  the 
deed  to  Mayo  of  the  1st  of  December  1823,  it 
is  probable  that  they  were  of  little  or  no 
value,  as  they  were  sold  only  at  flVe  dollars 
each  at  the  said  sale,  and  there  is  no  evidence 
of  their  value  in  the  record.  No  further  no- 
tice, therefore,  will  be  taken  of  them.  If  the 
sale  by  P.  Coutts  to  Mayo  was  with   the  un- 
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derstandiag  between  them,  as  seems  to  have 
been  the  case,  that  the  contract  for  the  pur- 
chase money,  subject  only  to  the  credit  afore- 
said, should  be  assig^ned  to  Jane  Coutts,  to 
prevent  any  claim  by  her  against  the 
129  property  *under  the  deed  of  trust  to 
Bouldin  and  Roper ;  then  Mayo  would 
have  no  claim  ag^ainst  her,  or  the  balance  of 
the  purchase  money  assigned  to  her,  on  ac- 
count of  any  defect  in  the  title  to  the  said 
lots,  but  his  only  remedy  would  be  against 
P.  Coutts  on  the  covenant  of  warranty. 

We  therefore  concur  in  opinion  with  com- 
missioners Gary  and  Evans  and  the  Circuit 
court,  that  the  true  consideration  of  the  said 
deed  to  Mayo  of  the  1st  of  December  1823, 
was  the  said  sum  of  ten  thousand  dollars, 
with  interest  on  the  several  installments 
aforesaid  as  they  became  due  as  aforesaid, 
and  that  the  said  sum  of  $3906%  should  be 
applied  as  a  credit  thereon  as  of  the  5th  day 
of  December  1823.  We  are  of  opinion  that 
the  amount  of  said  purchase  money  and 
interest,  subject  only  to  the  said  credit,  is 
still  due  and  payable  to  the  present  represent- 
ative of  Jane  Coutts,  who  was  assignee  of 
Patrick  Coutts  as  aforesaid,  and  there  is  a 
lien  therefor  on  the  reversionary  interest  of 
said  Mayo  in  said  property ;  and  there  ought 
to  be  a  decree  for  an  account  to  ascertain  the 
balance  due  of  said  purchase  money  after 
applying  said  credit,  and  for  the  payment  of 
the  same  with  interest  by  the  personal  rep- 
resentative of  said  Mayo,  and  if  not  paid  in 
a  reasonable  time  thereafter,  then  there 
ought  to  be  a  decree  for  the  sale  of  the  said 
reversionary  interest,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  said 
balance  and  interest. 

The  result  is,  that  so  much  of  the  decrees  in 
the  said  three  suits  as  is  in  conflict  with  the 
foregoing  opinion,  must  be  reversed,  and  the 
residue  affirmed,  and  the  causes  remanded  to 
.  the  Circuit  court  for  further  proceedings 
therein  in  conformity  with  the  said  opinion. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Reversed  in  part  and  affirmed  in  part. 


130     *Moon  &  Wife  v.  Stone's  Ex'or  &  als. 

January  Term,  IMQ,  Richmond. 

I.    Wills— Interpretatloo— Devises.*— S.  by  S  10  of  bis 

will  says— I  lend  to  my  dauffbter  S.  140  acres  of  land 
to  be  possessed  by  ber  during  ber  natural  life  and 
tbe  natural  life  or  widowerbood  of  any  busband 
sbe  may  bave  :  and  at  ber  death  and  tbe  deatb 
or  after  marriage  of  ber  busband.  tben  to  be 
equally  divided  amonffber  children  if  she  has  any: 
and  if  sbe  bsLS  none  then  to  be  divided  amonff  all 
my  children.  He  fives  to  S.  a  female  slave  and 
her  fature  increase  on  the  same  terms  and  con- 
ditions. S.  died  without  bavinir  married,  and  by 
her  will  rave  her  estate  to  C    Hkld: 

•Wills— Construction.— See  Stone  v.  Nicholson,  27 
Oratt.  1.  and  noU  ;  Robinson  v.  Robinson.  89  Va.  916. 
14  S.  E.  Rep?916;  Chapman  v.  Chapman,  90  Va.  409,  18 
S.  E.  Rep.  918 ;  Walker  v.  Lewis,  90  Va.  678,  19  S.  E. 
Rep.  25S ;  Vauffhan  v.  Vausrhan,  97  Va.  828,  83  S.  E. 
Rep.  003. 


I.  5«ne—5«nie— Same— Life  Estate.— S.  took  an 
estate  but  for  her  life,  with  a  contingent  estate 
for  the  life  or  widowerbood  of  any  husband  she 
miffht  have. 

a.  Same— Same— Sane— Children— Word  of  ParcluHC. 
—The  word  children  as  used  in  this  devise  is  a 
word  of  purchase  and  not  of  limitation. 

3.  Same— Same— 5aine— Same— Rrst  Dofree.— The 
word  children  in  a  bequest  can  generally  have 
no  other  meaning  than  that  of  issue  In  the  first 
deflrree,  unless  there  be  other  words  in  the  will 
to  fflve  it  another  meaning ;  except  when  the 
rule  in  WUd'a  case,  6  Coke  16,  applies,  which  is 
founded  on  peculiar  reasons. 

In  January  1807,  Caleb  Stone  made,  his  will, 
which  was  admitted  to  probate  in  the  County 
court  of  Fluvanna  county,  in  April  1810. 
He  left  a  widow  and  six  sons  and  five  daug'h- 
ters.  After  providing*  for  his  widow  and 
sons,  he  in  the  sixth  clause  of  his  will  says, 
— **I  lend  to  my  daughter  Nancy  Perry  one 
hundred  and  forty  acres  of  land,  it  being  the 
lower  lot  of  my  road  tract  of  land  as  laid  off 
and  surveyed,  to  be  possessed  by  her  during* 
her  natural  life,  and  the  natural  life  or  widow- 
erbood of  her  present  or  future  husband  ;  and 
at  her  death  and  the  death  or  after  marriage 

of  her  husband,  then  to  be  equally 
131      divided  *among  her  children,  if  she  has 

any,  and  if  she  has  none,  then  to  be 
divided  among  all  my  children.'* 

The  tenth  clause  of  the  will  is~*'I  lend  to 
my  daughter  Sally  one  hundred  and  forty 
acres  of  land,  it  being  the  lot  laid  off  next 
above  her  sister  Lucy's  and  below  the  lot 
devised  to  my  son  Thomas,  to  be  possessed 
by  her  and  any  husband  she  may  have  npon 
the  same  t^rms  and  conditions  as  Nancy- 
Perry  *8."  And  in  the  eleventh  clause  he 
says — I  lend  to  my  five  daughters,  each  one 
slave  to  he  possessed  by  them,  and  npon  the 
same  terms  and  conditions  as  they  will  hold 
their  lands.  And  he  specifies  the  slave  which 
each  daughter  is  to  have  ;  Phoebe  being  the 
name  of  the  one  given  to  Sally.  By  the  14th 
clause  he  gave  the  residue  of  his  estate  to  his 
wife  for  her  life  or  widowhood  ;  and  then  to 
all  his  children. 

It  appears  that  Sally  Stone  received  the 
land  and  the  slave  Phoel)e,  and  that  the  liv- 
ing descendants  of  Phoebe,  numbered  twenty- 
five  in  1857,  when  Sally  Stone  died  never 
having  married,  and  being  then  as  the  bill 
states,  about  sixty-one  years  of  age.  By  her 
will,  which  was  duly  admitted  to  probate  in 
the  County  court  of  Fluvanna,  after  some  be- 
quests to  other  persons,  she  gave  the  remain- 
der of  her  estate  to  her  niece  Christian  Stone,  * 
who  afterwards  married  Schuyler  R.  Moon. 

After  the  death  of  Sally  Stone,  in  a  suit  in 
the  County  court  of  Fluvanna,  by  the  sur- 
viving children  of  Caleb  Stone,  and  the  per- 
sonal representatives  of  such  as  were  dead^ 
for  the  purpose  of  having  a  sale  of  the  said 
slaves,  commissioners  were  appointed  to  sell 
them,  and  they  were  sold  on  a  credit  of  six 
months ;  the  executor  of  Sally  Stone  not 
claiming  them  as  a  part  of  her  estate.  There 
was  also  another  suit  in  the  same  court  by 
the  same  parties,  for  the  sale  of  the  land. 

Whilst  these  suits  were  thus  pending  Schuy- 
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ler  R.  Moon    and   Christian  his  wife, 

132  filed  their  bill  in  the  Circnit  *court  of 
Fluvanna  county,  acrainst  the  executor 

of  Sally  Stone,  deceased,  and  the  other 
parties  in  said  suits,  in  which  they  set  out 
the  will  of  Caleb  and  Sally  Stone.  They 
insisted  that  by  the  will  of  Caleb  Stone,  Sally 
took  an  estate  tail  in  the  land  and  an  absolute 
interest  in  the  slave  Phoebe  ;  and  that  by  her 
will  the  land  and  the  slaves  passed  to  the 
piaintifiF  Christian.  They  referred  to  the 
suits  which  had  been  brong'ht  for  the  sale  of 
the  slaves  and  the  land;  expressed  them- 
selves willing^  that  the  sale  of  the  sla/es 
should  stand,  and  to  take  the  purchase 
money  in  their  stead.  Asked  that  the  par- 
ties mig-ht  be  restrained  from  proceeding  in 
said  suits ;  that  the  commissioners  be  re- 
strained from  paying*  over  the  purchase 
money  of  the  slaves,  until  the  further  order 
of  the  court ;  and  that  the  rights  of  the  plain- 
tiffs and  the  defendants  in  the  said  real 
and  personal  estate,  might  be  ascertained 
and  declared  by  the  court ;  and  for  general 
relief. 

The  defendants  demurred  to  the  bill  and 
answered,  contesting  the  construction  put 
upon  the  will  of  Caleb  Stone  by  the  plaintiffs ; 
insisting  that  Sally  Stone  took  but  a  life 
estate  in  the  property;  and  that  upon  her 
death,  unmarried  and  without  children,  the 
bequest  over  to  the  children  of  Caleb  Stone 
was  valid. 

On  the  16th  of  September  1859,  the  cause 
came  on  to  be  heard,  when  the  court  was  of 
opinion  that  Sally  Stone  took  but  a  life  estate 
in  the  slaves,  under  the  will  of  Caleb  Stone ; 
and  that  upon  her  death,  unmarried  and 
without  children,  they  either  passed  over 
under  the  14th  clause  of  the  will,  to  the  tes- 
tator's wife  and  children,  or  that  both  the 
land  and  slaves  given  to  Sally  Stone  passed 
over  to  the  testator's  children  by  virtue  of 
the  sixth,  tenth  and  eleventh  clauses  of  the 
will ;  that  the  words  of  these  clauses  created 
neither  an  estate  tail  in  the  land  nor  a  per- 
petuity in  the  slaves ;  and  the  limitations 
over  was  therefore  good.  And  the  court  sus- 
tained   the    demurrer    and    dismissed 

133  the  bill   with  'costs.    Whereupon  the 
plaintiffs  obtained  an   appeal  to  this 

court. 

Petit,  with  whom  were  Nance  &  Williams, 
for  the  appellants. 

The  question  here  is,  what  estate  Sally, 
the  daughter  of  Caleb  Stone,  acquired  under 
his  will  in  the  land  and  slaves  devised  and 
bequeathed  to  her;  and  I  shall  first  treat  it 
as  if  in  making  the  devise  to  her,  the  testator 
had  used  the  same  words  employed  in  the 
clause  making  a  similar  devise  to  his  daughter 
Nancy  Perry,    That  clause  is, 

"6th.  I  lend  to  my  daughter  Nancy  Perry 
140  acres  of  land,  to  be  possessed  by  her  dur- 
ing her  natural  life,  and  the  natural  life  or 
widowerhood  of  her  present  or  future  hus- 
band, and  at  her  death  and  the  death  or  after 
marriage  of  her  husband,  then  to  be  equally 
divided  among  her  children  if  she  has  any; 
and  if  she  has  none,  then  to  be  divided  among 
all  my  children." 


The  10th  is,  *'I  lend  to  my  daughter  Sally, 
140  acres  of  land,  to  be  possessed  by  her  and 
any  husband  she  may  have,  upon  the  same 
terms  and  conditions  as  Nancy  Perry's." 

The  11th  is,  '*I  lend  to  my  five  daughters 
each  one  slave  and  her  future  increase,  to  be 
possessed  by  them,  and  upon  the  same  terms 
and  conditions  as  they  will  hold  their  lands ; 
that  is  to  say,"  proceeding  to  name  the  slave 
given  to  each. 

Nancy  had  a  husband  and  children  at  the 
date  of  will  and  death  of  testator.  Sally  was 
then  of  tender  years,  and  never  married. 
The  will  is  d^ted  in  1807,  and  was  pi'obated  in 
1810.  Sally  died  in  1857,  leaving  the  land 
and  twenty  odd  valuable  slaves  the  progeny 
of  the  woman  bequeathed  to  her,  and  a  will 
by  which  this  property  was  given  to  the 
female  appellant,  if  hers  to  dispose  of. 

The  construction  cannot  be  affected 

134  by  the  use  of  'the  word  "lend."    There 
is  no  difference  in  reason  or  authority 

between  a  loan  for  life  and  a  gift  for  life. 
Parker  &  wife  v.  Wasley's  ex'or,  9  Gratt. 
477 ;  London  v.  Turner,  11  Leigh  403. 

If  the  word  children,  where  it  first  occurs 
in  the  6th  clause,  is  held  to  be  a  word  of  pur- 
chase and  not  a  word  of  limitation,  then  the 
effect  of  this  clause  is  to  create  in  Nancy 
Perry  an  estate  in  the  land  for  her  own  life, 
and  the  life  or  widowerhood  of  any  husband 
she  might  have,  with  a  contingent  remainder 
for  life  to  any  children  she  might  have,  and 
who  should  be  living  at  her  death,  if  she 
survived  her  husband,  or  at  his  marriage  or 
death  if  he  should  survive  her ;  or  if  she 
should  have  no  child  living  at  that  one  of 
these  events  which  should  occur  last,  then 
with  a  substitutional  contingent  remainder 
for  life  to  such  of  the  testator's  children  as 
should  be  living  at  the  date  of  such  event ; 
and  the  fee  would  be  undisposed  of  by  this 
clause.  Of  course  I  am  throwing  out  of  view 
now  the  statutes  abolishing  estates  tail,  or 
rather  converting  them  into  fees  absolute, 
and  the  statute  dispensing  with  words  of 
inheritance  in  order  to  create  a  fee,  which 
statutes  I  shall  presently  show  should  have 
no  effect  upon  the  construction  in  such  a  case 
as  this,  and  I  am  considering  now  this  clause 
in  the  light  of  the  common  law,  *'the  law  as 
it  aforetime  was."  According  to  that  law  it 
is  clear  that  if  land  be  devised  to  A.  for  life, 
and  at  his  death  to  B.  and  D.  if  then  living, 
and  if  not,  then  to  C.  and  K.  ;  B.  and 
D.,  and  C.  and  E.  would  take  contingent  re- 
mainders for  life,  B.  and  D's  being  contin- 
gent upon  the  event  of  their  surviving  A., 
and  C.  and  E.'s  being  contingent  upon  their 
surviving  A.,  and  B.  and  D.'s  not  surviving 
him  ;  and  the  fee  would  descend  to  the  heir. 

This  then  is  the  result  of  the  construction 
contended  for  by  the  appellees,  and  it  in- 
volves the  imputation  to  the  testator  of 
the    following    absurd,    unreasonable 

135  *and  inconvenient    testamentary  dis- 
position.   Jf  his  daughter  should  die 

leaving  one  child  and  a  dozen  grandchildren, 
the  children  of  deceased  children,  the  sur- 
viving child  would  take  all  and  the  grand- 
children nothing.  If  she  should  leave  no 
child,  but  a  dozen  grandchildren,  the  grand- 
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children  could  still  take  nothing,  for  the  land 
is  directed  to  be  divided  among  his  children 
if  she  has  no  children.  And  if  all  her  chil- 
dren should  survive  her,  they  could  at  the 
common  law  take  only  life  estates. 

And  yet  no  one  can  doubt  that  the  testator 
intended  that  that  portion  of  his  property 
which  he  set  apart  for  his  daughter  should 
remain  to  her  issue  forever,  and  should  never 
go  over  to  his  other  children  until  her  issue 
was  extinct.  If  this  intent  be  manifest  then 
the  word  children  is  synonymous  with  the 
word  issue,  is  used  as  a  nomen  coUectivum, 
and  not  as  a  designatio  personas,  and  is  a 
word  of  limitation  and  not  a  word  of  pur- 
chase. Indeed,  this  word  in  a  will  is  to  be 
construed  a  word  of  limitation  or  of  purchase, 
as  will  best  effectuate  the  intention  of  the 
testator;  and  is  most  generally  in  a  will  a 
word  of  limitation,  unless  there  are  children 
living  at  the  date  of  the  will  or  death  of  tes- 
tator, or  unless  words  of  inheritance  are 
superadded  to  the  gift  to  children. 

In  the  great  case  of  Jesson  v.  Wright,  2 
Bligh.  1,  decided  in  1820,  the  court  of  King's 
Bench  adopted  such  a  construction  as  is  con- 
tended for  by  the  appellees  here,  but  after  the 
most  elaborate  argument  by  the  most  distin- 
guished counsel,  this  decision  was  reversed  in 
the  House  of  Lords;  the  Lord  Chancellor,  on 
moving  judgment,  remarking,  that  the  court 
below  had  decided  that  "Wm.  Wright  took 
only  a  life  estate  under  the  will,  with  remain- 
der to  his  children  for  life,*'  and  that  the 
appellants  alleged  "for  error  that  the  testa- 
tor intended  to  embrace  all  the  issue  of  the 
said  Wm.  Wright,  which  intention  can 
136  only  be  effected  by  giving  'to  the  said 
Wm.  Wright  an  estate  tail,'*  proceeded 
thus  :  '*I  will  not  trouble  the  house  by  going 
through  all  the  cases  in  which  the  rule  has 
been  established,  that  where  there  is  a  par- 
ticular and  a  general  intent,  the  particular 
is  to  be  sacrificed  to  the  general  intent.  A 
great  many  certainly,  and  almost  all  of  them, 
coincide  and  concur  in  the  establishment  of 
that  rule."  **It  is  definitely  settled  as  a  rule 
of  law  that  where  there  is  a  particular  and  a 
general  or  paramount  intent,  the  latter  shall 
prevail,  and  the  courts  are  bound  to  give 
effect  to  the  paramount  intent." 

The  words  of  the  devise  in  that  case  were 
as  follows :  "I  give  unto  William,  one  of  the 
sons  of  my  sister  Ann  Wright,  all  that  mes- 
suage," &c.,  '*to  hold  the  same  premises  unto 
the  said  William  for  and  during  the  term  of 
his  natural  life,  and  from  and  after  his  de- 
cease, I  give  and  devise  all,"  &c.,  *'unto  the 
heirs  of  the  body  of  the  said  William,  law* 
fully  issuing,  in  such  shares  and  proportions 
as  he  the  said  William,  in  and  by  deed  or 
writing  or  last  will  shall  give,  direct,  limit 
or  appoint ;  and  for  want  of  such  appoint- 
ment, then  to  the  heirs  of  the  body  of  said 
William,  lawfully  issuing,  share  and  share 
alike,  as  tenants  in  common,  and  if  but  one 
child,  the  whole  to  such  only  child.  And  for 
want  of  such  issue  I  give  and  devise  all," 
Ac,  "to  my  right  heirs  forever,  charged," 
&c. 

The  intention  of  testator  to  confine  Wil- 
liam to  a  life  estate  could  not  be  more  plainly 


expressed,  and  notwithstanding  the  use  of 
the  words  heirs  of  the  body,  it  is  equally 
obvious  that,  "from  and  after  William's 
decease,"  the  testator  intended  the  messuage, 
&c.,  to  go  to  William's  children  equally,  if 
he  had  more  than  one,  and  if  one  child  only, 
the  whole  to  that  child.  William  could  not 
appoint  to  any  but  children,  if  there  was  any 
child  living ;  and  heirs  of  the  body,  in  the 
technical  sense  of  the  term,  could  not  take 
together  share  and  share  alike  as  tea- 

137  ants  in   common.    They  *could    only 
take  successively  one    after  another. 

It  is  equally  obvious  that  the  testator  intended 
the  children  to  take  as  purchasers  under  his 
will. 

But,  say  Mr.  Jervis  and  Sir  EMward  Sug- 
den,  counsel  for  the  appellants,  "it  was  the 
intention  of  the  testator  to  include  all  Wil- 
liam^s  issue,  and  sufiScient  appears  on  the 
face  of  the  will,  to  enable  a  court  of  law  to 
effectuate  that  intention.  The  decision  in 
the  court  below  attributes  this  meaning  to 
the  testator,  that  if  William  had  only  one 
child  born  who  survived  him,  such  child 
should  take  the  whole  estate  for  life ;  but  if 
he  had  twelve  (for  example),  and  eleven  died 
in  his  lifetime,  the  surviving  child  should 
have  only  a  twelfth  of  the  estate  for  his  life. 
Is  this  a  probable  intention?  Again,  if  he 
had  twelve  children,  and  they  all  died  in  his 
lifetime,  leaving  issue,  according  to  this 
decision  none  of  the  issue  could  take.  If 
their  parents  indeed  had  lived,  they  might 
have  been  supported  out  of  the  estate,  but  if 
their  parents  chanced  to  die  in  William's 
lifetime,  they  could  derive  no  benefit  from 
the  estate.  If  we  consider  the  probable  dura- 
tion of  their  lives,  it  is  not  likely  that  the 
testator  intended  to  stop  there,  with  all  the 
risks  attending  such  a  limited  bounty,  and 
then  to  give  the  estate  to  his  heir  at  law. 
What  is  the  value  of  such  a  gift?  To  the 
devisees  it  is  highly  important  that  the  estate 
should  not  go  over  until  a  total  failure  of 
their  issue ;  but  to  the  heir  the  value  of  a 
reversion  in  fee  after  a  life  estate  to  a  young 
person,  with  remainders  for  life  to  all  his 
children,  is  trifling.  Suppose  that  twelve 
children  had  survived  William,  is  it  a  proba- 
ble intention  that  upon  the  death  of  each  a 
share  should  fall  to  the  heir,  who  would  thus 
perhaps  be  a  long  series  of  years  acquiring 
all  the  shares  in  the  property?  The  testator 
intended  William  to  take  for  life,  and  he  in- 
tended all  his  issue  to  take.  But  he  intended 
his  children  to  take  as  purchasers,  and  it  is 
manifest  that  he  considered,  although 

138  erroneously  in  point  of  *law,  that  his 
intention  to  include  all  William's  pos- 
sible issue,  would  be  effectuated,  if  the  chil- 
dren did  take  as  purchasers.  The  argument 
assumes  this  shape,  that,  because  he  intended 
the  children  to  take  as  purchasers,  and  has 
not  repeated  words  of  inheritance,  they  can 
only  take  for  life  as  tenants  in  common." 

Sir  Edward,  after  referring  to  some  cases, 
continued :  "The  inconvenience  of  the  sup- 
posed intention  has  been  already  stated.  If 
only  one  child  should  be  born,  they  imagine 
the  testator  meant  he  should  take  the  lands 
for  life.     If  twelve  children,  and  eleven  die 


62 


le  GRATT. 


Moon  &  Wifb  v.  Stonb's  Ez'os  &  ai^. 


I3e.  140,  141 


infants,  according*  to  one  construction,  the 
survivor  would  take  the  whole  ;  according*  to 
another  construction,  he  would  take  only  a 
twelfth  part.  If  the  eleven  died  leaving 
families,  the  families  would  take  nothing. 
If,  according  to  the  argument,  the  children 
would  take  estates  only  for  life,  the  necessary 
consequence  is,  that  the  parent  must  take  an 
estate  tail;  otherwise  the  intention  of  the 
testator  is  frustrated.  He  intended  to  pro- 
vide for  the  issue,  and  they  would  have  no 
provision .  If  the  gift  had  been  to '  'children , '  * 
instead  of  ''heirs  of  the  body,"  the  same 
arg-ument  would  have  arisen.  The  word 
children,  when  used  as  a  class,  gives  the 
same  interest."  It  is  argued  that  he  meant 
the  children  to  take,  if  more  than  one,  be- 
cause he  gives  to  one  child,  if  there  should  be 
but  one.  No  doubt  that  was  his  intention, 
and  that  they  should  take  as  purchasers,  but 
he  also  intended  that  children's  children  to 
the  last  generation  should  inherit,  before  the 
e<»tate  should  go  to  the  remainderman.  In 
the  case  of  one  child,  he  meant  that  the  one 
child  should  take  the  inheritance,  and  a  limi- 
tation to  children  or  a  child  as  a  class,  is 
sufficient  to  give  such  interest.  In  Hodges 
V.  Middleton,  the  words  child  or  children  are 
used  throughout  the  will ;  the  limitation 
over  is  on  failure  of  children,  not  issue.  The 
court  collects  the  intention  to  give  the  parent 

the  inheritance  from  the  use  of 
139      *these  words  as  a  class.    So  in  Jones 

V.  Morgan,  Lord  Thurlow  held,  that 
where  children  are  to  take  as  a  class,  they 
must  take  as  heirs.  Some  stress  was  laid 
upon  the  circumstance  that  the  estate  was 
expressly  devised  to  William  for  life.  But 
that  circumstance  has  been  disregarded 
in  similar  cases,  even  where  the  strong  nega- 
tive words,  only,  and  no  longer,  have  been 
superadded.  But  it  is  material  in  this  view, 
that  it  shows  by  opposition,  that  he  did 
not  intend  the  children  to  take  life  estate 
only.  To  William  for  life,  and  aftei*  his 
decease  to  his  children.  Had  he  intended 
them  also  to  take  for  life  only,  he  would 
of  course  have  said  so.  Lord  Mansfield 
often  truly  observed,  that  when  a  man 
gives  a  house  to  one,  he  always  means  to 
give  the  entire  interest  in  it,  the  same  as  if 
he  had  given  him  a  horse.  To  effect  this 
intention  the  courts  have  gone  great  lengths 
to  supply,  by  other  words  and  implications, 
the  want  of  express  words  of  inheritance." — 
"It  is  said  the  provision  and  devise,  if  one 
child,  to  that  one,  includes  the  other  case, 
viz  :  of  there  being  more  than  one,  in  which 
case  they  were  all  to  take ;  granted.  But 
still  it  remains  to  show,  that  because  the 
children  were  to  take,  they  were  to  take  life 
estates  only.  If  but  one  child,  the  whole  to 
that  one  child,  i,  e.  the  whole  estate,  and  also 
the  testator's  interest  in  it.  This  is  what  the 
testator  meant,  although  his  meaning  cannot, 
in  this  way,  be  effectuated.  The  gift  over, 
"for  want  of  such  issue,"  afforded  irresistible 
evidence  of  the  testator's  intention  that  the 
estate  should  not  go  over  until  a  general 
failure  of  William's  issue." 

So,  here,  the  provision  that  the  land  should 
be  ''divided  among  the  children"  of  Nancy 


Perry,  "if  she  has  any,"  includes  the  other 
case,  that  if  she  has  only  one,  then  that  one 
to  take  all ;  and  the  words  of  the  gift  over, 
"if  she  has  none,  then"  over,  furnish  evi- 
dence equally  irresistible  that  the  tes- 

140  tator  did  not  intend  *to  confine   the 
children  to  life  estates.     He  gives  the 

land  over  "if  she  has  none,"  and  must  have 
intended  that  it  should  remain  with  the  chil- 
dren and  their  issue,  if  she  had  any.  If  he  had 
intended  it  should  go  over  upon  the  death  of 
Nancy's  children,  he  would  have  used  very 
different  or  additional  words. 

Mr.  Sugden  goes  on:  "It  is  immaterial 
whether  the  words  were  heirs  of  the  body  or 
children;  in  either  case  the  intention  would 
be  equally  apparent  to  pass  the  inheritance. 
A  tenancy  in  common  is  incompatible  with 
an  estate  tail  in  the  parent,  but  that  does  not 
prove  that  the  testator  intended  the  children 
to  take  for  life  only.  The  following  rules 
may  be  safely  laid  down: 

"I.  That  a  devise  may,  in  favor  of  the  in- 
tention, include  all  a  man's  possible  issue, 
although  in  terms  only  a  particular  class  is 
included." 

"II.  That  if  words  are  used  which  denote 
an  intention  to  give  the  estate  to  the  children 
by  purchase,  they  shall  take  in  that  character 
where  they  can  take  by  force  of  the  will  such 
an  estate  as  will  include  all  the  issue,  so  that 
the  estate  may  not  go  over  before  a  total  fail- 
ure of  issue." 

"III.  That  although  such  an  intention  is 
apparent,  yet  when  the  general  intention,  viz : 
to  include  all  the  issue,  can  only  be  effectu- 
ated by  vesting  an  estate  tail  in  the  parent, 
he  shall  take  that  quantity  of  interest  in  oppo- 
sition to  the  words  of  the  will.  The  partic- 
ular intent  of  the  testator  shall  be  sacrificed 
in  favor  of  his  general  intent." 

In  support  of  these  principles,  Sir  Edward 
Sugden  referred  to  Robinson  v.  Robinson,  1 
Burr.  R.  38,  decided  in  1756,  where  the  devise 
was  of  "all  my  real  estate  (except  my  estate 
in  the  parish  of  Endellyon)  to  Lancelot  Hicks, 
for  and  during  the  term  of  his  natural  life, 
and  no  longer ;  provided  that  he  alter  his 
name  and  take  that  of  Robinson,  and  live  at 
my  house  at  Bochym;  and  after  his  decease 
to  such  son  as  he  shall  have,  lawfully 

141  *to  be  begotten,   taking  the  name  of 
Robinson;  and  for  default  of  such  issue, 

then  I  bequeath  the  same  to  my  cousin  Wm. 
Robinson  and  his  heirs  forever." 

The  testator  died  30th  September  1728,  and 
Lancelot  took  th^  name  of  Robinson,  and 
afterwards  had  two  sons,  the  elder  of  whom 
died,  and  then  Lancelot  died,  leaving  his 
younger  son  an  infant.  Both  sons  took  the 
name  of  Robinson,  and  the  question  was, 
"Whether  any  and  what  estate  or  interest  is 
vested  in  the  said  infant  and  second  son  of 
Lancelot  by  virtue  of  the  said  will." 

This  case  was  thrice  argued  in  the  King's 
Bench. 

Many  cases  were  cited  on  both  sides,  and 
the  judges  of  the  King's  Bench  unanimously 
certified  in  these  words  :  "We  are  of  opinion, 
that  upon  the  true  construction  of  the  said 
will  of  the  testator  George  Robinson,  the  said 
Lancelot  Hicks  must,  by  necessary  implica- 
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tion,  to  effectuate  the  manifest  general  intent 
of  the  said  testator,  be  construed  to  take  an 
estate  in  tail  male,  he  and  the  heirs  of  his 
body  taking:  the  name  of  Robinson  ;*'  not- 
withstanding the  express  estate  devised  to 
the  said  Lancelot  Hicks,  *'for  his  life  and  no 
longer." 

A  decree  was  entered  in  accordance  with 
the  certificate,  and  on  appeal  to  the  House  of 
Lords,  the  opinion  of  all  the  judges  was  taken, 
and  they  unanimously  agreed  with  this  cer- 
tificate. 

Now  here  is  a  case  in  which  the  particular 
intent  of  the  testator  to  confine  the  first 
taker  to  a  life  estate,  is  expressed  in  the 
strongest  terms,  and  in  which  nevertheless, 
the  court,  after  the  most  thorough  considera- 
tion, determined  that  in  order  to  effectuate 
the  general  intent  in  favor  of  the  issue,  he 
should,  by  necessary  implication,  take  an 
estate  tail.  The  word  *'son'*  is  certainly  no 
more  a  word  of  limitation  than  the  word 
''children  ;"  and  certainly  there  is  nothing  in 
the  language  employed,  more  strongly 

142  manifesting  the  testator's  *intent,  in 
favor   of    Lancelot  Hick's  issue,  than 

there  is  in  the  language  employed  by  the  tes- 
tator in  our  case.  The  general  intent  in 
favor  of  the  issue  in  that  case,  was  mani- 
fested and  implied  from  the  gift,  after  the 
first  taker's  decease,  **to  such  son  as  he  should 
have,  lawfully  to  be  begotten,"  without  the 
addition  of  words  of  inheritance,  **and  for 
default  of  such  issue  then"  over,  showing 
that  notwithstanding  the  omission  of  words 
of  inheritance  in  the  gift  **to  such  son  as  he 
should  have,"  yet  the  testator  manifestly 
intended  ''such  son,"  if  Lancelot  should  have 
such,  to  take  the  whole  estate,  for  he  only 
gives  it  over  in  the  event  he  should  have 
none. 

So  in  our  case  it  is  evident  the  testator 
intended  the  property  he  gave  to  his  daugh- 
ter for  life,  should  after,  or  at  her  death,  go 
to  her  children  forever,  if  she  had  any,  for  he 
only  gives  it  over,  **if  she  has  none."  Yet  as 
there  is  an  omission  of  words  of  inheritance 
in  the  gift  to  the  children  here,  as  in  the  gift 
to  the  son  above,  and  as  the  effect  of  holding 
the  word  **son"  and  the  word  "children,"  to 
be  words  of  purchase,  would  be  to  confine  the 
"son"  and  the  "children"  to  life  estates,  and 
to  disinherit  their  issue,  and  as  the  general 
intent  in  favor  of  the  issue,  can  only  be 
effectuated  in  either  case,  consistently  with 
the  rules  of  law,  "as  it  aforetime  was,"  by 
giving  the  parent  an  estate  tail,  "he  shall," 
in  accordance  with  Sir  BMward's  iii  rule,  and 
the  certificate  of  all  the  judges  above,  "take 
that  quantity  of  interest  in  opposition"  even 
"to  the  words  of  the  will.'.'— "The  particular 
intent  shall  be  sacrificed  to  the  general  in«- 
tent." 

Wild's  case,  6  Coke  R.  16,  is  a  strong 
authority  for  an  estate  tail  here.  The  devise 
there  was  to  "Rowland  Wild  and  his  wife  for 
their  lives,  and  after  their  death,  to  their 
children  ;  they  then  at  the  date  of  the  will 
having  two  children.  And  it  was  held  that 
Rowland  and  wife  took  joint  estates  for 

143  life  with  remainder  to  *their  children  for 
life; and  the  reasons  assigned  accord- 


ing to  Coke  were  1st.  that  there  were  children 
living  at  the  date  of  the  will ;  and  2ndly, 
that  there  did  not  appear  any  general  intent 
in  favor  of  an  inheritance  to  the  children ; 
and  says  the  report,  "as  the  heir  is  to  sit  in 
the  place  of  the  ancestor  and  in  his  stead  to 
do  and  perform  all  proper  services  for  the 
King  and  commonwealth,  and  is  favored  by 
the  law,  he  shall  not  be  disinherited  except 
by  express  words  or  necessary  implication." 
These  reasons  imply  that  if  there  had  been 
no  child  living,  or  if  there  had  appeared  any 
general  intent  in  favor  of  an  inheritance  in 
the  children,  then  in  either  case  an  estate 
tail  would  have  been  given  to  the  parents. 
There  was  not  in  that  case  any  limitation 
over  in  default  of  children  as  there  is  in  ours. 

But  it  was  at  the  same  time  resolved,  that 
if  a  devise  be  to  A.,  and  his  children,  and 
there  is  no  child  living  at  the  time,  A.  shall 
have  an  estate  tail,  and  in  support  of  this,  a 
case  in  Sergeant  Bendloe's  R.  4  Eliz.  is  re- 
ferred to.  And  while  toward  the  end  of  the 
report  it  is  asserted  that  if  a  devise  be  to  A. 
for  life,  and  after  his  death  to  his  children, 
then,  even  though  A.  has  no  child  at  the  time, 
he  shall  only  take  a  life  estate,  with  remain- 
der for  life  to  his  children,  yet  no  case  is 
referred  to  in  support  of  this  proposition, 
and  it  is  therefore,  a  mere  obiter  dictum. 
Besides,  the  case  supposed  is  unlike  ours, 
because  there  is  no  limitation  over  in  default 
of  children. 

By  the  report  of  this  case  contained  in 
Moore  397,  under  the  name  of  Richardson  v. 
Yardley,  according  to  Lord  C.  J.  Alvauley, 
in  Seale  v.  Barter,  2  Bos.  &  Pull.  485,  and 
Sir  Eklward  Sugden  in  Jesson  v.  Wright,  2 
Bligh  38,  it  appears  that  Popham.and  Gawdy , 
Js.,  held  that  Wild  took  an  estate  tail,  not- 
withstanding that  he  had  children  living  at 
the  time  of  the  devise,  though  Fenner  and 
Clench  thought  it  was  only  an  estate 
144  for  ♦life,  and  they  all  agreed  that  if  no 
'  children  had  been  born  it  would  have 
been  an  estate  tail. 

So,  at  same  page,  Sir  Edward  gives  the 
following  case :  "A  devise  to  William  for  the 
term  of  his  life,  and  after  his  decease  to 
the  men  children  of  his  body ;  and  if  he  dies 
without  man  child,"  or  according  to  coun- 
sel in  Seale  v.  Barter,  2  Bos.  &  Pull.  485, 
"without  men  children  of  his  body,  then" 
over ;  and  it  was  held  that  William  took  an 
estate  tail.  1  Anderson  R.  43.  This  case  is 
referred  to  by  Lord  Alvanley  in  Seale  v.  Bar- 
ter, having  been  stated  by  the  counsel  just 
as  it  is  by  Sir  Eklward,  except  as  above  noted, 
and  except  that  he  refers  it  to  1  And.  PI.  110 ; 
and  it  was  referred  to  in  argument  before 
Lord  Mansfield,  in  Hodges  v.  Middleton, 
Doug.  431 ;  and  not  a  word  escaped  either  bar 
or  bench,  hinting  even  a  doubt  as  to  its  cor- 
rectness and  authority. 

Hodges  V.  Middleton,  ubi  supra,  decided  in 
1780,  is  another  strong  case  for  the  appel- 
lants. There  the  devise  was,  "I  gave  to  my 
kinswoman  Mrs.  Anne  Middleton,  my  house 
and  lands  at  Arlborough  Hatch,  and  all  my 
real  estate  in  the  parish  of  Barking,  during 
her  life ;  and  at  her  death  to  her  children, 
upon  condition  that  she  or  they  constantly 
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V^y  £^  3.  year  for  a  clergyman  to  officiate 
in  my  chapel,  &c. ;  and  on  failure  of  these 
conditions  here  mentioned,  then  I  grive  the 
said  honse  and  lands  to  my  own  next  heirs,  to 
be  enjoyed  by  them  on  the  same  conditions ; 
and  in  case  of  failure  of  children  of  my  said 
kinswoman  Mrs.  Anne  Middleton,  then  I 
give  the  house  and  lands  aforesaid  to  her 
brother  Mr.  George  Hodg-es  and  his  children, 
on  the  same  conditions ;  and  in  case  of  fail- 
ure of  his  children,  then  I  give  the  said  house 
and  lands  to  the  sisters  or  sister  of  the  said 
Anne  Middleton  and  George  Hodges,  to  be 
equally  divided  between  them  or  their  chil- 
dren that  are  living  at  that  time."  Anne 
Middleton    had    seven    children    living    at 

the  death  of  the  testatrix,  the  testatrix 
145      *baving  died  only  a  year  after  the  date 

of  her  will,  and  she  had  six  living  at 
her  own  death.  Joseph  Hodges,  son  and  heir 
at  law  of  George  Hodges,  who  was  heir  at  law 
of  the  testatrix,  "brought  his  bill  to  have  his 
right  to  the  freehold  and  inheritance  of  the 
said  premises,  subject  to  the  life  estates  of 
the  surviving  children  of  Anne  Middleton, 
and  for  an  injunction  against  waste." 

Hill,  sergeant,  for  the  plaintiff,  contended 
that  Anne  Middleton  only  took  an  estate  for 
life,  and  that  her  children  being  in  esse  at 
the  date  of  the  will  and  death  of  the  testa- 
trix, took  an  estate  for  life  by  purchase,  in 
joint  tenancy.    That  it  is  laid  down  in  Lord 
Cokeys  Comm.  upon  Littleton,  that  if  B.  have 
divers  sons  and  daughters,  and  A.  give  lands 
to  B.,  and  liberis  suis,  the  father  and  all  the 
children  take  jointly.    So  in  Cook  v.  Cook,  2 
Vern.  545,  it  is  said  that  if  there  is  a  devise 
to  J.  S.  and  his  children,  if  he  hath  children, 
they  take  with  their  father ;  but  if  he  hath 
no  child,  it  is  an  estate  tail.    And  in  Wild*s 
case  this  distinction  is  made  between  chil- 
dren being  in  esse  and  not  in  esse,  it  being 
there  determined  that  if  land  be  devised  to 
A.  and  his  wife,  and  after  their  decease  to 
their  children,  they  then  having  issue  a  son 
and  daughter,  A.  and  his  wife  had  but  an 
estate  for  life,  with  remainder  for  life  to 
their  children."    To  which  it  was  replied : 
"It  is  admitted  that  there  are  cases  where 
the  word  children  in  a  will  is  a  word  of  limi- 
tation, and  creates  an  estate  tail ;  that  Lord 
Hale  in  King  v.  Melling,  1  Ventr.  225-ai, 
seems  to  think  it  may  be  nomen  coUectivum, 
although  there  be  children  then  in  esse ;  and 
that  in  the  case  from  1  And.  above  referred 
to,  though  Lord  Coke  said  it  was  determined 
to  be  an  estate  tail,  because  it  did  not  appear 
in  the  case  that  there  were  issue  male  at  the 
time  of  the  devise,  yet  in  this  he  must  be 
mistaken,  as  neither  of  the  two  other  report- 
ers mention  that  circumstance;  and  if  the 

determination  had  proceeded  upon  such 
146      a  *distinction,  the  fact  would  certainly 

have    been    enquired  into  and  ascer- 
tained. 

The  court  of  King's  Bench,  Lord  Mansfield 
presiding,  return^  a  certificate  in  these 
words: 

"'We  are  inclined  to  think  that  under  the 
will  of  Frances  Bladen,  the  testatrix,  Anne 
Middleton  took  an  estate  tail,  but  if  she  took 
an  estate  for  life  only,  we  are  of  opinion, 


that  her  children  would  take  an  estate  tail, 
and  in  either  case  the  limitation  to  George 
Hodges,  the  heir  at  law,  was  barred  by  re- 
covery, and  the  plaintiff  has  no  title." 

It  will  have  been  noticed  that  the  plaintiff's 
counsel  conceded  there  would  have. been  no 
question  as  to  Anne  Middleton's  taking  an 
estate  tail,  if  she  had  not  had  children  in 
esse  at  the  date  of  the  will,  and  that  the 
defendant's  counsel  argued  to  show  that  this 
fact  should  make  no  difference  in  the  con- 
struction ;  and  it  is  impossible  to  doubt  that 
the  court,  but  for  this  fact,  would  unhesita- 
tingly have  declared  its  opinion  to  the  same 
effect.  This  fact  does  not  exist  in  our  case, 
and  this  decision  is  therefore  most  persua- 
sive. The  only  circumstance  to  distinguish 
this  case  from  ours,  is  the  sole  circumstance 
relied  on  to  confine  Anne  Middleton  to  a  life 
estate;  and  that  circumstance  was  held 
insufficient  for  that  purpose,  and  being  ab- 
sent from  our  case,  the  testator's  daughter, 
Sally  Stone,  must,  according  to  this  decision, 
be  held  to  take  an  estate  tail. 

Seale  v.  Barter,  2  Bos.  A  Pull.  485,  decided 
in  1801,  is  another  most  persuasive  authority. 
The  devise  was,  "It  is  likewise  my  will  that 
all  my  lands  and  estates  shall,  after  my  de- 
cease, come  to  my  son  John  Seale  and  his 
children,  lawfully  to  be  begotten,  with  full 
power  for  him  to  settle  the  same,  or  any  part 
or  parts  thereof,  by  will  or  otherwise,  on 
them,  or  any  of  them,  as  he  shall  think  proper ; 
and  for  default  of  such  issue,  then  that  all  my 
lands  and  estates  come  to  my  daughter 
Elizabeth  Seale  and  her  children,  law- 
147  fully  to  be  begotten,  *with  full  power 
for  her  to  settle  the  same,  or  any  part 
or  parts  thereof,  by  will  or  otherwise,  on 
them,  or  such  of  them  as  she  shall  think 
proper;  and  in  default  of  such  issue,  it  is 
my  will  and  meaning  that  all  my  estates 
and  lands  shall  belong  to  my  said  son  and 
daughter  equally  between  them,  to  whom  in 
such  case  I  do  hereby  give,  devise  and  be- 
queath the  same."  The  testator  died  in 
1777,  leaving  his  said  son  and  daughter  his 
only  children.  His  son  was  married  at  the 
date  of  the  devise,  but  then  had  no  child ; 
afterward  he  had  one  in  testator's  lifetime, 
and  several  since,  and  the  question  was  what 
estate  he  took  under  this  devise.  The  case 
was  twice  argued,  and  the  authorities  re- 
viewed and  commented  on.  I  beg  to  quote  a 
sentence  or  two :  ''In  the  present  case  the 
devise  is  to  J.  S.  and  his  children,  and  in 
default  of  such  issue,  then  only  is  it  to  go 
over,  which  shows  that  the  children  were 
intended  to  take  an  estate  of  inheritance, 
which  they  could  not  do  but  through  their 
father,  nor  through  him  unless  he  took  an 
estate  tail.  In  Davis  v.  Stevens,  Douglas 
320,  there  was  a  devise  of  the  fee  simple  and 
inheritance  to  William  and  his  child  or  chil- 
dren forever,  and  it  was  held  to  be  an  estate 
tail  in  William,  Lord  Mansfield  saying  the 
meaning  is  the  same  as  if  the  expression  had 
been  to  William  and  his  heirs,  that  is  to  say, 
his  children  or  his  issue.  Now  if  in  that 
case  the  word  children  was  held  synonymous 
with  issue,  in  order  to  restrain  the  devise  to 
an  estate  tail,  there  is  no  reason  why  in  this 
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case  it  may  not  be  held  to  bear  the  same 
sense,  in  order  to  enlarge  the  devise  to  an 
estate  tail.  The  general  intention  was  that 
the  estate  should  not  go  over  to  E.  S.  until 
after  an  indefinite  failure  of  the  issue  of  J. 
S. ;  but  if  the  word  children  is  to  be  held  to 
be  designatio  personae,  though  there  was  no 
child  in  esse  at  that  time,  what  is  there  to 
give  to  the  children  anything  more  than 
estates  for  life?*'  Lord  C.  J.  Alvanley,  after 
reviewing   the    cases,    and   amongst 

148  others,  Wild's  case,  *as  reported  by 
Coke  and  by  Moor,  and  King  v.  Mel- 
ling,  Robinson  v.  Robinson,  and  Hodges  v. 
Middleton,  and  combating  the  argument  that 
the  power  to  appoint  among  the  children 
should  vary  the  construction,  expressed  him- 
self in  conclusion  thus :  *'The  true  question 
to  be  considered  is,  whether  the  testator 
meant  to  give  the  estate  to  John  Seale  and 
his  posterity?  Probably,  if  the  testator  had 
been  asked,  whether  he  meant  that  his  son 
should  have  the  power  to  defeat  the  limita- 
tion, he  would  have  answered  that  he  did 
not  understand  the  efifect  of  an  estate  tail, 
but  that  he  wished  the  estate  to  go  to  his  son 
and  his  posterity.  If  he  meant  to  give  the 
estate  to  his  son  and  his  posterity  generally, 
it  is  an  estate  tail."  Now  we  are  of  opinion, 
upon  all  the  authorities,  that  the  words 
•'children  lawfully  to  be  begotten,"  in  this 
case,  are  not  to  be  considered  as  words  of 
purchase,  but  that  the  intention  of  the  testa- 
tor was  to  give  his  estate  to  his  son  and  the 
issue  of  his  body  generally."  And  it  was 
accordingly  decreed  that  John  Seale  took  an 
express  estate  tail,  with  a  power  of  appoint- 
ment annexed. 

Mellish  V.  Mellish,  2  Barn.  &  Cress.  527, 
decided  in  1821,  is  another  strong  case  for 
the  plaintifiFs.  John  Mellish  being  seized  in 
fee,  subject  to  a  mortgage  for  years,  of  a 
messuage,  Ac,  known  as  Hamel's,  made  his 
will,  containing  the  following  clause  :  *'The 
mortgage  on  Hamel's  to  be  paid  off  as  soon 
as  William  Mellish  can  do  it  without  preju- 
dice to  the  business.  Hamel's  to  go  to  my 
daughter  Catharine  Mellish  as  follows :  in 
case  she  marries  and  has  a  son,  to  go  to  that 
son  ;  in  case  she  has  more  than  one  daughter 
at  her  husband's  or  her  death,  and  no  son,  to 
go  to  the  eldest  daughter ;  but  in  case  she 
has  but  one  daughter,  or  no  child  at  that 
time,  I  desire  it  may  go  to  my  brother  Wil- 
liam Mellish."  And  it  was  held  that  C.  M. 
took  an  estate  tail  male,  the  word  son  being 
''construed  to  mean  any  son,  whether  imme- 
diate or  remote,  such  as  grandson," 

149  and  'therefore  a  word  of  limitation, 
l)ecause  the  effect  of  holding  it  to  be  a 

designatio  personae  or  word  of  purchase, 
"would  be  that  if  the  son  died  leaving  sons, 
the  estate  would  go  over  to  the  daughters," 
and  the  grandsons  would  be  unprovided  for. 
Wollen  V.  Andrews,  2  Bingh.  126, 9  E.  C.  L. 
Rep.  342,  decided  in  1824,  is  another  strong 
authority.  The  devise  was  to  trustees, 
"upon  trust  to  permit  the  testator's  six 
children  A.,  B.,  C,  D.,  E.  and  F.,  to  have  and 
receive  one-sixth  part  or  share  each  of  the  net 
rents  and  profit^  thereof,  for  and  during  the 
terms  of  their  natural  life  and  lives ;  and  from 


and  immediately  after  their  respective  de- 
ceases, then  upon  further  trust  to  permit  and 
suffer  all  and  singular  the  child  or  children 
of  such  of  his  sons  or  daughters  so  dying,  to 
have,  receive  and  take  the  rents,  issues  and 
profits  of  such  share  or  shares  of  him,  her 
or  them,  so  dying,  of  and  in  the  said  estate 
before  devised,  in  equal  parts,  shares  and 
proportions,  and  so  on  in  like  manner  from 
children  to  children.  His  will  further  was, 
that  in  case  any  or  either  of  his  said  children 
should  happen  to  die  without  leaving  any 
lawful  issue,  then  the  rents,  issues  and  prof- 
its belonging  to  such  of  his  sons  or  daughter 
so  dying,  should  go  to  and  be  received  by  the 
survivor  or  survivors."  It  was  decided  that 
each  of  the  testator's  six  children  took  an 
estate  tail  in  one-sixth  of  the  property. 
This  case  is  almost  exactly  like  the  case  at 
t>ar,  it  being  in  short  a  devise  to  A.  for  life* 
and  from  and  immediately  after  his  decease 
to  his  child  or  children,  in  equal  parts  and 
shares;  and  if  either  should  happen  to  die 
without  leaving  any  lawful  issue,  then  to  his 
surviving  brothers. 

In  Pierson  v.  Vickers,  5  East  R.  518,  the 
limitations  were  to  the  testator's  daughter, 
Ann,  and  to  the  heirs  of  her  body,  lawfully 
to  be  begotten,  whether  sons  or  daughters, 
as  tenants  in  common,  and  not  as  joint  ten- 
ants ;  and  in  default  of  such  issue,  to 
ISO  her  sister  for  'their  joint  lives ;  re- 
mainder to  a  trustee  to  preserve  con- 
tingent remainders ;  and  after  the  decease 
of  either  of  them,  to  all  and  every  the  child 
and  children  of,  &c.,  whether  sons  or  daugh- 
ters; and   it   was   held  that    Ann  took  an 

estate  tail.  

In  Doe  d.  Cock  v.  Cooper,  1  East  R.  229, 
decided  in  1801,  the  devise  was  of  a  mes- 
suage and  lands  to  Richard  Cock,  "for  the 
term  only  of  his  natural  life  ;  and  after  his 
decease  unto  the  lawful  issue  of  the  said 
Richard  Cock  as  tenants  in  common  ;  but  in 
case  the  said  Richard  Cock  shall  die,  without 
leaving  lawful  issue,  then  and  in  such  case* 
af  er  his  decease  unto  Elisabeth  Harding  an  d 
her  heirs  and  assigns."  Richstrd  Cock  died 
in  1800,  without  issue,  having  first  suffered 
a  recovery,  and  conveyed  the  messuage,  &c. 
in  fee.  And  the  heir  at  law  of  Elisabeth 
Harding  and  of  the  testator  brought  an 
action  to  recover  the  messuage,  Ac,  After 
listening  to  argument  for  plaintiff,  and 
stopping  counsel  on  the  other  side.  Lord  C. 
J.  Kenyon  proceeded  thus:  "Cases  of  this 
kind  have  been  so  much  agitated  of  late, 
that  all  the  arguments  occur  readily  to  one's 
mind,  and  after  the  decisions  we  have  made, 
we  should  not  be  consistent  with  ourselves, 
if  we  were  not  to  hold,  that  the  first  taker 
took  an  estate  tail  in  this  case.  It  has  been 
the  settled  doctrine  of  Westminster  Hall 
for  the  last  forty  or  fifty  years,  that  there 
may  be  a  general  and  a  particular  intent  in  a 
will,  and  that  the  latter  must  give  way, 
when  the  former  cannot  otherwise  be  carried 
into  effect.  I  remember  that  point  was  much 
discussed  in  the  case  of  Robinson  v.  Robinson. 
I  heard  it  argued  the  first  time  before  a  very 
great  lawyer,  Sir  Dudley  Ryder,  who  then 
presided  in  this  court.    A  second  argument 
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was  directed,  bat  he  died  before  it  came  on. 
It  was  arsrned  a  second  time  t>ef  ore  Lord  Mans- 
field,and  the  certificate,which  was  afterwards 
retnmed  npon  the  (j^atest  deliberation  is  in 
print.     Nothing^  could  be  more  positive 
151     than    the  words  of   the  *will  in  that 
case,  to  show  the  particular  intent,  that 
tiie  first  taker  should  take  an  estate  for  his 
Hfe,  and  no  long^er.    But  there  was  a  gen- 
eral  intent  apparent,    which    could  not   be 
effected  but  by   giving  him  an   estate  tail, 
s&d   on    that    the    decision    was    founded. 
The  case  was  carried    up   to  the  House  of 
Locds,  while  Ivord  Hardwicke  sat  there,  and 
was  much  considered  bj  him  ;  and  questions 
were  put  to  the  judges  npon  it,  framed  by 
him  in  every  possible  shape  ;  and  I^ord  Ch. 
B.  Paiker,  who  is  known  to  have  been  a  very 
strict  lawyer,  delivered  their  opinions,  agree- 
ing with  the  judgment  of  this  court.    The 
same  question  came  on  again  to  be  consid- 
ered in  Roe  d.  Dodson  v.  Grew,  2  Willes  R. 
123,  in  the  court  of  Common  Pleas,  and  was 
there  much  canvassed,  and  underwent  the 
nme  determination.    Then  came  on  the  case 
of  Doe  d.  Candler  v.  Smith,  7  Term.  R.  531, 
ia  which  I  thoug'ht  I  could  not  make  the  mat- 
ter more  clear,  than  by  reading  the  words  of 
Lofd  C.  J.  Willes  in  Roe  d.  Dodson  v.  Grew. 
Perhaps  we  should  best  fulfill  the  particular 
istent  of  the  testator  in  this  case,  by  giving 
Richard  Cock  only  an  estate  for  life ;  but  the 
genera]  intent  was,  that  all  his  issue  should 
iaberit  the  entire  estate,  before  it  went  over ; 
and  that  intent  can  only  be  answered  by  giv- 
ing him  an  estate  tail  by  implication,  from 
the  snbsequent  words  *in  default  of  his  leav- 
ing issue/    It  is  suggested  that  it  would  an- 
swer the  same  purpose,  if  we  were  to  raise 
cross  remainders  by  implication  between  the 
dtiMren  of  R.  C.    But  to  do  this  between 
more  than  two,  without  any  thing  further 
than  what  appears  here,  would  be  directly 
oootrary  to  former  authorities." 
Grose,  J.,  said :  '*The  only  question  is,  what, 
upon  the  whole  of  the  will  appears  to  have 
bees  the  intent  of  the  testator?  and  this  has 
been  truly    stated  to  be,    that  Rich.  Cock 
sfaonM  first  take  the  estate,  and  after  him  his 
children,  and  that  the  remainder  over  should 
not  take  e£Fect  so  long  as  any  of  his  de- 
152     scendanta  remained.    *Then  this  gen- 
eral intent  can  only  be  carried  Into 
cfect  by  giving  the  first  taker  an  estate  tail." 
Lawrence,  J., remarked,  that  cross  remainders 
amid  not  t>e  given  to  the  issue  of  R.  C,  be- 
cause   it    was  a  settled  rule  of  law   that 
they  should  not  be  implied  between  more  than 
two;  and  said  that  it  was  very  clear  here,  as 
in  Candler  v.  Smith,  that  the  testator's  par- 
tiaUar  intent  was,  only  to  give  R.  C.  an  es- 
tate for  life,  because  the  issue  were  to  take  as 
tenants  in  common,  and  therefore  could  not 
take  by  descent ;  yet  in  order  to  effectuate  the 
geoeral  intent  the  estate  of  inheritance  im- 
plied from  the  sulMequent  words  must  be  an- 
nexed to  the  prior  estate  for  life,  given  to  the 
first  taker. 

Wood  V.  Baron,  1  East  R.  258,  decided  in 
IfiOl,  is  another  case  in  which  the  word  chil- 
dren has  t>een  held  to  be  a  word  of  limitation, 
although  there  was  a  child  living  at  date  of 


devise.  The  words  were,  "I  give  and  be- 
queath to  my  daughter  Ann,  the  wife  of  Jos. 
Wood,  all  my  whole  estate,  real  and  personal ; 
also  my  household  goods,  &c.,  who  shall  hold 
the  same  as  a  place  of  inheritance  to  her  and 
her  children  or  issue  forever.  And  if  it  should 
so  happen  that  my  daughter  Ann  should  die 
leaving  no  child  or  children,  or  if  it  so  hap- 
pen my  daughter  Ann's  children  should  die 
without  issue,  then  I  order  and  direct  that  all 
my  houses  and  lands,  &c.  shall  be  sold  and 
the  money  arising  therefrom  divided,"  Sic. ; 
and  he  appointed  his  wife,  to  whom  he  had 
given  his  whole  estate  for  life,  before  giving 
his  daughter  anything,  and  John  Bithel  one 
of  the  legatees  of  the  money  arising  from  the 
sale  directed  if  his  daughter  should  die  with- 
out leaving  any  child  or  children,and  another, 
his  executors.  His  daughter  had  one  child 
at  date  of  will  and  several  afterwards,  and  it 
was  contended  that  according  to  Wild's  case 
a  child  being  in  esse,  mother  and  child  must 
be  held  to  take  joint  estates ;  but  it  was  de- 
termined unanimously.  Lord  Kenyon  presid- 
ing, that  Ann  Wood  took  an  estate  tail. 

153  ^his  is  a  much  weaker  case  for  an 
estate  tail  than  the  case  at  bar,  for  the 

inheritance  being  first  given  to  the  mother, 
and  the  limitation  over  being  to  take  effect 
only  upon  her  dying  leaving  no  child  or  chil- 
dren, or  issue  of  any  child  or  children,  there 
was  no  danger  of  disinheriting  any  of  her 
issue,  while  in  the  case  at  bar  the  words  of  the 
limitation  over  extending  expressly  only  to 
children,  there  is  danger,  if  a  literal  and  strict 
construction  were  adopted,  of  the  grandchil- 
dren or  issue  of  children  being  utterly  disin- 
herited. It  would  be  vain  to  argue  for  any 
difference  in  the  intention  respectively,  of  the 
testators  in  these  two  cases.  The  intention 
ojf  each  was  obviously  the  same,  and  is  only 
more  liberally  and  fully  expressed  by  the  one 
than  the  other.  It  is  certain  that  Mr.  Stone 
intended  that  part  of  his  land  which  he  care- 
fully laid  off  and  assigned  to  his  daughter, 
should  be  a  place  of  inheritance  for  her  and 
her  children  ;  and  it  was  only  for  the  purpose 
of  more  certainly  assuring  it  to  her  and  her 
children  as  a  place  of  inheritance,  that  he 
determined  to  confine  her  to  a  life  estate. 
And  it  is  lust  as  certain  that  he  did  not  in- 
tend that  it  should  go  over  so  long  as  his 
daughter  had  any  children  or  the  issue  of 
any  children  to  enjoy  it.  That  the  devise  in 
our  case  is  expressly  to  Nancy  Perry  for  life 
can  make  no  difference,  as  is  shown  bv  many 
cases.  *'It  is  immaterial,"  Lord  Thurlow 
observes,  in  Jones  v.  Morgan,  **that  the  tes- 
tator meant  the  first  estate  to  be  an  estate 
for  life.  I  rest  it  upon  what  he  meant  after- 
wards." 

And  how  aptly  do  the  words  of  Grose,  J.,  in 
Cock  V.  Cooper,  supra,  ap,^ly  to  this  case. 
*'The  only  question  is,  what  upon  the  whole 
will  appears  to  have  been  the  intent  of  the 
testator?  And  this  has  been  truly  stated 
to  be  that  Richard  Cock  (Nancy  Perry  or 
Sally  Stone),  should  first  take  the  estate,  and 
after  him,  his  (her  and  her  husband,  her) 
children,  and  that  the  remainder  over  should 
not  take  effect  so  long  as  any  of  his 

154  (her)    'descendants  remained.     Then 
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this  general  intent  can  only  be  carried 
into  effect  by  griving*  the  first  taker  an  estate 
tail.*'  You  cannot  confine  the  first  taker  to 
a  life  estate,  and  say  that  the  remainder  in 
fee  shall  vest  in  the' first  child  that  is  born, 
subject  to  be  divested  in  part  on  the  birth  of 
each  subsequent  child,  who  will  take  undi- 
vided shares  likewise  in  fee,  because,  first,  of 
the  want  of  words  of  inheritance  in  the  gift 
to  the  children ;  and  secondly,  supposing  the 
statute  dispensing  with  words  of  inheritance 
could  apply,  because  if  either  of  the  children 
should  die  without  issue,  his  share  would  pass 
from  the  family  and  could  not  go  to  the  surviv- 
ing children,  as  cross  remainders  could  not  be 
implied  between  them.  Jesson  v.  Wright, 
Cock  V.  Cooper,  and  other  cases  cited,  supra. 

It  is  respectfully  submitted  that  these  de- 
cisions of  the  highest  judicial  tribunals  in 
England,  embracing  some  of  the  most  im- 
portant earlier  and  later  cases  on  this  vexed 
subject,  show  that  according  to  the  law,  "as 
it  aforetime  was,**  the  testator's  daughter 
Nancy  acquired  an  estate  tail  in  the  realty, 
and  the  absolute  property  in  the  personalty, 
given  to  her  by  the  will.  It  is  true  some 
English  cases  may  be  found  in  conflict  with 
these.  But  they  are  mostly  the  decisions  of 
a  single  judge,  and  they  will  be  found  on 
examination  to  have  proceeded  on  principles 
at  war  with  those  which  prevailed  in  the 
earlier  and  in  the  later  cases  decided  by  the 
highest  English  tribunals,  and  to  be  there- 
fore not  entitled  to  respect  even  though  they 
may  not  have  been  expressly  overruled  by 
the  latter  decisions.  The  most  distinguished 
of  these  cases,  and  the  latest  in  point  of 
time,  is  Forth  v.  Chapman,  1  P.  Wms.  664, 
decided  by  Lord  C.  Parker  in  1720.  There 
the  devise  was  to  two  nephews,  ''and  if 
either  of  them  should  depart  this  life  and 
leave  no  issue  of  their  respective  bodies,  then 
he  gave  the  leasehold  to  the  daughter  of  his 
brother  Wm.  Gore,  and  the  children 
155  *of  his  sister  Sibly  Price.**  Question, 
whether  the  limitation  over  was  void 
as  too  remote  ?  The  court  below  was  of 
opinion  devise  over  was  void,  but  Ix>rd 
Parker,  on  appeal,  reversed  the  decree  and 
said,  **that  if  I  devise  a  term  to  A.,  and  if  A. 
die  without  leaving  issue,  remainder  over, 
in  the  vulgar  and  natural  sense  this  must  be 
intended  if  A  die  without  leaving  issue  at 
his  death,  and  then  the  devise  over  is  good.** 
And  further  on  he  said  :  **If  the  words  of  a 
will  can  bear  two  senses,  one  whereof  is 
more  common  and  natural  than  the  other, 
it  is  hard  to  say  a  court  should  take  the  will 
in  the  most  uncommon  meaning.  To  do 
what?  to  destroy  the  will?*'  And  further 
he  said  :  "It  might  be  reasonable  enough  to 
take  the  same  words  as  to  different  estates  in 
different  senses.**  As  if  a  testator  could 
intend  to  use  the  same  words  in  their  natural 
or  more  common  sense  as  to  personalty,  and 
in  a  different  or  artificial  sense  as  to  realty. 
And  he  held,  without  any  l)etter  reasoning 
or  authority,  that  as  to  freehold  an  estate 
tail  arose,  but  as  to  leasehold  a  life  estate 
only. 

This  judge  had  previously  decided  the  cases 
of  Nichols  V.  Hooper,  1  P.  Wms.  R.  198 ;  Tar- 


get V.  Gaunt,  Id.  432 ;  Pinbury  v.  E^lkin.  Id. 
564 ;  and  Hughes  v.  Sayer,  Id.  534,  upon  the 
same  principles. 

In  all  these  cases,  in  which  a  restricted 
construction  was  adopted,  it  is  a  preg^nant 
circumstance  that  the  first  taker  toolc  tbe  fee 
or  absolute  property  by  virtue  of  the  de'vise 
or  bequest  to  him,  that  is,  such  an  interest  as 
would  have  carried  it  to  his  issue,  if  he  Had 
any,  except  in  the  case  of  Target  v.  Gattnt, 
where  the  bequest  was  to  first  taker  eocpressly 
for  life  and  no  longer. 

Just  about  100  years  after  these  cases  vrere 
decided  in  England,  and  when  they  had 
ceased  to  be  of  any  authority  there,  or  at 
least  when  the  principles  on  which  they 
proceeded  had  been  disregarded  in  various 
subsequent  cases,    and  very    gretieral 

156  disapprobation  expressed  *of  them,  the 
case  of  Timberlake  v.  Graves,  6  Munf . 

174,  was  decided,  apparently  upon  tliese 
much  questioned  and  disregarded  if  not  ut- 
terly exploded  principles.  And  this  case  'vras 
followed  in  rapid  succession  by  Gresham  v. 
Gresham,  Id.  187  ;  James  v.  ^c Williams,  Id. 
301 ;  Cordle's  adm*r  v.  Cordle*s  ex'or.  Id.  ASS  ; 
and  Didlake  v.  Hooper,  Gilmer  194. 

These  cases  have  been  overruled  by  the 
cases  of  Griffith  v.  Thompson,  1  Leig-h  321  ; 
Deane  ▼.  Hansford,  9  Id.  253 ;  Calls va.  ▼. 
Pope,  3  Id.  103 ;  Moore  v.  Brooks,  12  Ora.tt. 
135. 

The  case  of  Smith  ^,  Chapman,  1  Men.  A 
Mun.  240,  is  the  only  one  to  be  found  in  the 
books,  English  or  American,  that  tends  to 
sustain  the  proposition  that  the  testator's 
daughters  taJke  under  the  will  here  only 
estates  for  life  and  not  fee  tails,  and  that 
case  we  humbly  submit  was  wrongly  deci^led, 
is  in  conflict  with  prior  and  subsequent 
decisions  in  our  courts,  and  has  t>een  over* 
ruled  by  many  later  decisions.  It  n^-ver 
could  have  been  decided  as  it  was  in  Bng-la.nd, 
and  never  would  have  been  so  decide<l  in 
this  State,  but  for  the  controlling  influence 
which  the  statute  of  1776,  abolishing  enta.ils, 
and  that  provision  of  the  statute  of  17S5, 
which  dispenses  with  words  of  inheritance 
in  order  to  create  a  fee,  had  upon  the  minds 
of  the  judges  who  sat  in  it.  An  examination 
of  the  separate  opinions  of  those  jndg'es  ^eill 
render  this  perfectly  obvious. 

This  use  of  these  statutes  was  contended  for 
by  Judges  Coalter,  the  later  Tucker  and 
others,  in  many  cases.  In  Thomas  v.  Ander- 
sons, 4  Leigh  118,  the  latter  contended  for  it 
and  showed  that  in  his  opinion  the  decision 
in  Smith  v.  Chapman  was  based  upon  it. 
He  said,  in  arguing  against  the  creation  of 
an  estate  tail  in  that  case,  p.  126 :  ''And  Hin 
children,  had  the  estate  ever  vested  in  them^ 
would  have  taken  a  fee  as  I  think  by  the 
operation  of  the  statute  of  1785,  dispensing 
with  words  of  inheritance  in  the  crea- 

157  tion  of  estates  in  fee  *simple.     Smith 
V.  Chapman,  1  Hen.  A  Mun.  240.**      Xji 

Bells  V.  Gillespie,  5  Rand.  273,  302,  Jiad^e 
Coalter  claims  Smith  v.  Chapman  to  he  a 
decision  in  favor  of  this  use  of  the  act,  a.nd 
asks,  '*Has  this  case  been  overruled  ?  It  may 
be  said  that  it  has,  because  in  many  ca^es 
we  have  recognised  the  British  doctrine  in 
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a  search  after  the  intention.*'    At  page  303, 
after  allading  to  the  departure  from  the  doc- 
trine of  Smith  T.  Chapman  in  several  later 
cases,  and  to  the  consequent  passage  of  the 
act  of  1819,  restricting  the  meaning  of  a  limi- 
tation over  upon  the  death  of  the  ancestor 
without  heirs,  or  heirs  of  the  body,  or  issue, 
or  children,  to  a  dying  without  such  living 
at  the  time  of  the  death,  he  said :  ''Suppose 
the   coarse  of  decision    now    indicated    by 
the  legislature  had  taken  place   soon  after 
1787 ;  or  had  been  considered  as  settled  by  the 
case  of  Smith  v.  Chapman,  as  it  ought  to 
have  been,  and  persevered  in  since  ;  could  any 
one  have  complained  ?  So  far  from   it,  the 
act  of  1819  would  have  t>een  unnecessary.*' 
And  on  next  page  he  said  :  *'The  only  ques- 
kion  now  remaining  for  us  to  consider  is, 
whether  we  can  now  throw  oif  the  wrong  and 
take  up  the    right  rule? — If  we  cannot  go 
back,  cannot  we  now  re-assert  and  establish 
the  doctrine  laid  down  in  Smith  v.    Chap- 
man/* &c  ? 

But  the  court  pronounced  against  the  use 
of  these  statutes  in  Bells  v.  Gillespie,  not- 
withstanding the  argument  of  Judge  Coalter 
and  the  decision  in  Smith  v.  Chapman,  and 
oootinned  so  to  pronounce  until  in  See  v. 
Craigen,  8  Leigh  449,  Judge  Tucker,  the  last 
advocate  for  this  use  of  them,  surrendered 
and  gave  np  the  point.  At  page  452,  he  said : 
**This  use  of  the  statute  has  been  attempted 
io  many  cases,  but  has  been  as  repeatedly 
overruled.  I  have  struggled  for  it  in  many 
cases,  bat  have  found  myself  in  the  woful 
minority  of  one.  I  must  therefore  surrender, 
and  in  doing  so  I  must  pronounce  against 
the  effect  of  the  statute  in  this  case."  Since 
the  case  of  Smith  v.  Chapman,  the 
158  *tme  doctrine  has  been  in  repeated 
cases  held  to  be,  in  the  language  of 
Judge  Brooke  in  See  v.  Craigen,  "that  these 
acts  can  only  apply  in  cases  where  ^he  rules 
of  oonstrnction,  'as  the  law  aforetime  was,' 
io  respect  to  estates  tail  and  executory  devises, 
applied  to  the  words  in  the  deed  or  will,  will 
not  be  affected. "  The  principles  and  grounds 
of  the  decision  in  Smith  v.  Chapman  having 
been  thus  discarded,  the  case  itself  has  been 
overmled,  as  is  clearly  indicated  in  the 
remarks  of  Judge  Coalter  above  quoted,  and 
cannot  now  be  regarded  as  an  authority 
^;ainst  as*  even  if  that  and  our  case  were 
exactly  alike*  which  we  have  shown  is  not 
the  fact. 

The  Virginia  cases,  l>oth  prior  and  subse- 
qaent  to  those  above  commented  on,  which 
have  met  with  almost  universal  favor,  above 
which  there  has  been  scarcely  any  dissatis- 
faction expressed,  and  which  must  now  be 
taken  to  furnish  thje  law  upon  the  questions 
here  involved,  are  very  numerous ;  and  com- 
mencing with  Roy  v.  Gamett,  2  Wash.  9, 
oome  down  to  Tinsley  v.  Jones,  13  Gratt.  284. 
Most  of  these  earlier  cases  are  brought  in 
review  by  Jndge  Carr  in  Bells  v.  Gillespie,  5 
Kand.  273-280,  et  seq.  ;  and  I  will  not  stop  to 
state  or  comment  on  them. 

Bells  V.  Gillespie  is  an  important  case.  It 
was  thoroughly  argued  by  bench  and  bar. 
After  giving  each  of  five  sons  a  fee  simple 
in  different  tracts  of  land,  the  testator  says, 


"My  will  is,  if  either  of  my  sons  should  die 
without  lawful  issue,  that  the  part  allotted 
them  be  equally  divided  among  the  surviving 
brothers,  children  of  my  last  wife.*'  Judge 
Carr,  p.  277,  asks,  ''what  did  he  mean  ?  Did 
he  look  to  a  definite  or  indefinite  failure  of 
issue  in  the  first  takers  ?  It  seems  to  me  clear 
that  the  land  given  to  each  son  should  t>e 
enjoyed  by  the  family  of  that  son  so  long  as 
any  branch  of  it  remained  ;  and  that  when- 
ever it  failed  the  land  should  go  over.  Each 
son  and  his  family  were  the  first  objects 

159  *of  his  bounty,  as  to  that  part  of  his 
land  given  to  each  ;  his  other  sons  and 

their  families  the  second.  Suppose  P.  Bell 
had  left  a  child  at  his  death,  and  that  child 
had  died  the  day  or  the  hour  after  him.  Did 
the  testator  mean  in  such  case  that  his  other 
sons  should  have  no  part  of  or  interest  in  P. 
Bell's  land?  ^Why  he  should  postpone  their 
interests  to  the  failure  of  the  issue  of  P.  Bell, 
I  can  clearly  see,  but  I  cannot  perceive  why 
time  should  be  so  important  with  him  as  that 
he  should  say  to  his  other  sons,  'though  it  is 
my  will  that  you  have  the  laud  of  P.  Bell  if 
he  has  no  child  at  his  death,  yet  if  he  leave  a 
child  you  shall  not  have  it,  though  that  child 
die  the  next  hour.'  If  he  had  had  this  idea 
in  his  mind  would  it  not  have  been  more  nat- 
ural and  direct  to  have  said,  'it  is  my  will 
that  if  either  of  my  sons  die  without  issue 
living  at  his  death  his  part  shall  be  equally 
divided  among  his  surviving  brothers?*  *' 

How  strong,  pertinent  and  apposite  are 
these  observations  to  the  case  now  in  hand. 
It  is  impossible  to  read  Caleb  Stone's  will 
without  being  impressed  with  the  conviction 
that  as  to  the  land  he  gave  to  each  of  his 
daughters,  he  intended  it  should  be  enjoyed 
by  each  daughter  and  her  immediate  family 
so  long  as  any  branch  of  it  remained  ;  and 
that  it  should  never  go  over  to  the  other 
children,  while  any  issue  of  that  daughter 
was  in  t>eing,  whether  that  issue  were  chil- 
dren, grandchildren  or  great  grandchildren. 
Indeed  in  one  aspect  our  case  is  a  stronger 
case  for  an  estate  tail  than  Bells  v.  Gillespie, 
for  in  the  latter,  the  fee  being  first  given  to 
each  son,  if  he  had  any  issue  at  his  death,  that 
issue,  whether  children  or  remote  descend- 
ants, could  take  the  whole  estate,  whereas 
here  a  life  estate  only  being  given  expressly 
to  each  daughter,  and  the  limitation  over 
being  on  failure  of  children,  and  not  issue, 
unless  the  daughter  take  an  estate  tail,  none 
but  children  could  take  at  her  death,  and 
they  only  for  life,  there  being  no  words  of 
inheritance  superadded  to  the  devise  to 
them. 

160  *In  Bells  v.  Gillespie,  great  reliance 
was  placed  on    the  words  **that  the 

part  of  the  land  of  any  son  dying  without 
issue  should  be  equally  divided  among  the 
surviving  brothers,"  to  tie  up  the  failure  of 
issue  to  the  death,  and  Judge  Carr  referred 
to  several  cases,  English  and  Virginian,  to 
show  that  these  words  could  not  properly 
have  this  effect.  Among  others,  to  Barlow 
V.  Salter,  17  Ves.  R.  479,  in  which  the  devise 
was  in  these  words,  "all  my  estate,  real  and 
personal,  to  my  daughter  M.  V. ,  to  her  and  her 
heirs;  and  half  the  navigation  money  for 
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her  natural  life ;  and  in  case  she  dies  with- 
out issue,  all  to  be  divided  between  my  four 
nephews  and  nieces,  N.,  W.,  C.  and  B. ; 
C.'s  part  only  for  life,  and  her  part  to  be 
divided  between  the  survivors."  The  bill 
was  filed  by  one  of  the  nephews  against  the 
daug'hter,  praying  that  the  nephews  and 
nieces  might  be  declared  entitled  in  the  event 
of  the  daughter's  dying  without  issue  living 
at  her  death  ;  and  praying  an  account  accord- 
ingly. It  was  admitted  that  there  was  no 
real  estate,  and  this  makes  the  case  stronger, 
for  it  is  well  known  that  slighter  words  will 
be  taken  to  tie  up  the  failure  of  issue  to  the 
death  in  personal  than  in  real  property. 
The  master  of  the  rolls  went  into  the  consid- 
eration of  the  words,  in  case  she  dies  with- 
out issue.  The  judges  in  some  of  the  early 
cases,  he  said,  had  inclined  to  hold  these 
words  to  mean  issue  at  the  death  of  the  per- 
son named,  but  he  thought  that  ever  since 
the  case  of  Beauclerk  v.  Dormer,  a  different 
rule  had  prevailed.  The  single  circumstance 
relied  on  in  this  case  in  favor  of  the  restrictive 
construction  is,  that  one  of  the  four  persons 
to  whom  the  bequest  over  is  made,  is  to  take 
a  life  interest  in  her  part,  which  is  to  be 
divided  equally  among  the  survivors.  But 
in  the  case  at  bar  it  is  not  even  survivors  ;  it 
is  that  the  land  shall  be  divided  among  all 
my  children. 

The  cases  of  Carter  v.  Tyler,  1  Call  165 ; 

Broaddus  v.  Turner,  5  Rand.  308  ;  Ball 

161      V.  Payne,  6  Id.  73,  are  to  'the  same 

efiPect,  and  are  strong  and  pertinent 

authority  for  the  construction  for  which  we 

contend. 

The  case  of  Bramble  v.  Billups,  4  Leigh 
90,  runs  on  all  fours  with  the  case  at  bar. 
There  is  no  substantial  difference  between 
the  limitations  in  the  two  cases.  Children 
is  certainly  as  much  a  word  of  limitation  in 
a  will  technically  as  offspring  is,  and  there 
is  nothing  in  our  case,  not  a  single  circum- 
stance, which  is  not  present  in  this  case,  to 
show  that  Caleb  Stone,  rather  than  Matthias 
Christian,  meant  by  the  word  children,  only 
such  children  as  should  be  living  at  his  daugh- 
ter's death.  The  intention  of  Christian  to 
provide  for  the  issue  of  his  daughter  gener- 
ally, and  that  the  issue,  if  any,  should  take 
the  whole  estate,  is  manifested  by  the  fact 
that  he  only  limits  it  over  in  the  event  of  her 
having  none.  The  same  intention  on  the 
part  of  Caleb  Stone  is  evinced  by  the  same 
circumstance.  But  the  offspring  could  not 
take  the  whole  estate,  if  the  term  offspring 
were  held  to  be  a  word  of  purchase,  because 
of  the  absence  of  words  of  inheritance  in  the 
gift  to  them.  The  life  estate  of  the  parents 
was  therefore  raised  into  a  fee  tail.  The 
same  reason  and  necessity  for  the  same  thing 
exists  here  ;  and  shall  a  different  result  be 
arrived  at. 

The  power  of  appointment  given  to  Bram- 
ble and  wife,  it  was  insisted,  tied  down  the 
failure  of  issue  to  the  death  of  the  survivor 
of  them,  because  it  must  be  intended  such 
issue  as  they  could  appoint  to ;  and  it  seems 
that  such  a  power  has  been  permitted,  in 
some  cases,  to  have  a  controlling  influence 
in  this  respect.    But  in  many  others  such  in- 


fluence has  been  denied  to  it.  Yet  it  cannot 
be  denied  that  it  is  a  circumstance  tencling 
to  show  that  the  testator  intended  only  snch 
issue  as  should  be  living  at  the  death.  That 
indicium  of  such  an  intent  is  absent  from  the 
case  at  bar.  It  is  not  in  the  power  of  any  in- 
genuity to  distinguish  between  these  ceases 
with  the  view  of  showing    that    the 

162  *testator  Christian  intended  to  provide 
for  all  the  issue  of  his  daughter,   and 

that  the  testator,  Stone,  did  not  intend   to 

?rovide  for  all  the  issue  of  his  dauf^hter. 
'hat  the  word  offspring  is  used  in  one  case 
and  children  in  the  other,  can  make  no  differ- 
ence against  us  here,  as  many  cases  to  which 
I  have  referred,  and  the  next  case  to  which  I 
shall  refer,  Thomason  v.  Andersons,  4  L#ets^h 
118,  abundantly  show.  Indeed  the  necessity 
for  giving  an  estate  tail,  in  order  to  effectu- 
ate the  general  intent  of  the  testator,  is 
greater,  because  of  the  use  of  the  word  chil- 
dren ;  for  used  as  a  designatio  personam  the 
word  offspring  would  embrace  children  and 
other  descendants,  however  remote,  while 
children,  construed  to  be  a  word  of  purchase, 
would  not ;  and  thus  the  chances  of  def  eating^ 
the  intention  in  favor  of  all  the  issue,  would 
be  greater  in  the  latter  case  than  the  former. 

The  whole  opinion  of  Judge  Carr  in  this 
case  is  a  forcible  argument  in  favor  of  the 
appellants  here.    I  beg  to  refer  the  court  to 
his  exposition  of  the  force  or  effect  of  the  ex- 
pressions, "if  any  by  my  daughter  Lydia," 
and  "if  they  have  any,"  &c.,  and  "if  they 
have  none,"  on  p.  94,  which  are  almost  iden- 
tical with  the  terms  employed  by  the  testator 
here,  in  the  devise  to  Nancy  Perry.    On  p.  9S 
he  refers  to  and  approves  the  decision  in  IK>e 
V.  Goldsmith,  7  Taunt.  209,  "where  the  devise 
was  to  I*.  G.  for  life,  and  immediately  after 
his  decease  to  the  heirs  of  his  body  lawfully 
begotten,  in  such  parts  and  shares  as  F.  O. 
should  b.y  deed  or  will  appoint,  and  in  default 
of  such  heirs  of  the  body  of  F.  G.,  then  im- 
mediately after  his  decease,  over  to  J.  G.;" 
and  the  question  was  whether  F.  G.  took  an 
estate  tail. 

Chief  Justice  Gibbs  in  delivering  the  opin- 
ion of  the  court,  thus  states  the  argument  of 
the  counsel,  who  contended  that  F.  G.  took 
an  estate  for  life  only :  'That  the  words  heirs 
of  the  body  mean  children  of  F.  G.,  for  when 
he  devises  to  the  heirs  of   the  body 

163  of  F.  *G.  in  such  shares  as  the  tenant 
for  life  shall  appoint,  that  is  a  gift   to 

persons  who  must  be  in  esse  when  F.  G.  was 
to  appoint  to  them;  that  the  default  of  such 
issue  must  therefore  be  a  default  of  such  per- 
sons, who  can  only  be  children,  and  that  the 
testator  by  this  expression,  therefore  mani-  • 
festly  means  to  refer  to  the  same  persons  who 
were  to  take  as  tenants  in  common  under  the 
appointment,  not  to  the  heirs  of  the  body  of 
the  first  taker  in  the  ordinary  legal  sense." 
But   the  court,  admitting  all  this  it  would 
seem,  "said,  *it  is  an  established  rule,  that 
where  a  general  intent  appears,  any  partic- 
ular intent  which  appears,  however  clearly 
expressed,  shall  never  take  effect  when  it  is 
inconsistent  with  the  general  intent;  and  it 
was  clearly  the  testator's  general  intent  that 
the  estate  should  never  go  over  to  J.  G.  till 
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all  of  the  heirs  of  the  body  of  ^  P*.  G.  were  ex- 
tinct,' and  therefore  it  was  an  estate  tail  in 
F.  G." 

Judge  Tucker,  who  dissented,  after  arg-u- 
ing-  that  the  word  ofFspring  was  a  word  of 
purchase,  as  shown  by  the  power  of  appoint- 
ment, proceeded,  p.  105,  to  examine  the  terms 
of  the  limitation  to  Bramble  and  wife,  and  to 
their  offspring*,  for  the  purpose  of  showing' 
that  only  such  offspring  could  take  as  should 
be  living  at  the  death  of  the  survivor.  He 
said,  *'the  devise  is  to  them  and  the  longest 
liver  of  them,  and  then  to  their  offspring  if 
any.  If  any,  when?  The  answer  seems  to 
be  echoed  by  the  clause,  if  any  then,  at  that 
time.  To  what  could  he  be  considered  as  so 
naturally  referring  as  to  that  time  of  which 
he  had  just  spoken,  namely,  the  termination 
of  the  particular  estate?  Can  he  be  supposed 
to  have  intended  no  definite  period,  to  have 
meant  if  any  in  the  long  succession  of  gen- 
erations? I  think  not."  Yet  in  next  p.  107, 
he  said,  "It  is  said  that  the  testator  did  not 
design  the  estate  to  go  over  to  the  offspring  of 
Mollie  Baynes  and  Nancy  Ashley  as  long  as 
there  were  any  descendants  of  his  daughter 

Lydia  by  John  Bramble ;  this  cannot 
164      be  denied.    It  is  then  *said  that,  if  the 

words  are  not  construed  to  give  an  es- 
tate tail,  the  descendants  of  Lydia  after  the 
first  generation  would  be  cut  off,  since  theoff- 
spring,  if  they  took  as  purchasers,  would 
only  take  estates  for  life,  there  being  no  in- 
heritable words  in  the  bequest  to  them.  This 
position  cannot  be  admitted."  He  then  re- 
ferred to  several  cases  which  were  relied  on 
to  sustain  this  position.  "In  Doe  v.  Applin, 
4  T.  R.  82,"  he  proceeded,  **the  devise  was  to 
A.  for  life,  and  after  his  decease  to  and 
amongst  his  issue,  and  in  default  of  issue, 
then  over :  A.  took  a  fee  tail,  and  for  this 
obvious  reason,  that  as  the  issue  could 
not  take  more  than  an  estate  for  life,  for 
want  of  words  of  inheritance,  the  estate 
would  go  over  from  the  grandchildren, 
notwithstanding  the  clear  intent  to  post- 
pone the  remainder  so  long  as  there  should 
be  issue  or  descendants  of  A.  In  Doe  v. 
Smith,  7  T.  R.  531,  the  devise  was  to  A. 
and  the  heirs  of  her  body  forever,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  in 
case  she  died  before  twenty-one  or  (and)  with- 
out leaving  issue  of  her  body,  then  to  B. 
Held,  A.  took  an  estate  tail  avowedly  upon 
the  necessity  to  effectuate  the  general  intent. 
And  Ivord  Kenyon  said  there  are  no  words  of 
limitation  added  to  the  estate  given  to  the 
children  (supposing  they  took  as  purchasers), 
and  yet  the  remainder  over  is  not  to  take 
effect  until  there  is  a  general  failure  on  her 
issue,  so  that  there  must  be  an  estate  to  com- 
prehend all  her  children  forever."  And  hav- 
ing referred  to  Doe  v.  Goldsmith  and  Doe  v. 
Cooper,  1  East  R.  229,  he  continued,  "In  all 
of  these  cases,  then,  the  want  of  superadded 
words  of  inheritance  upon  the  devise  to  the 
issue,  so  as  to  give  them  heritable  estate  in- 
stead of  estates  for  life,  was  the  obvious,  and 
in  some  of  them  the  avowed  principle  of  deci- 
sion. For  if  we  attend  to  the  course  of  argu- 
ment in  all  of  them,  both  of  the  bar  and  bench, 
it  is  very  manifest  that  the  power  of  appoint- 


ment,   the    direction    to    divide   the  estate 
amongst  them,  and  the  provision  that 

165  *they  should  hold  as  tenants  in  com- 
mon, would  in  these  cases,  as  in  Doe  v. 

Laming,  have  prevented  the  implication  of  an 
estate  tail,  if  there  had  been  superadded 
words  of  inheritance.  Thus  in  Doe  v.  Cooper, 
Lord  Kenyon,  speaking  of  Atherton  v.  Pye, 
said,  'in  that  case  that  there  were  words  of 
limitation  added  to  the  devise  to  the  daugh- 
ters, and  this  forms  a  principal  ground  of 
distinction  ;'  and  in  Doe  v.  Smith,  in  speak- 
ing of  Doe  V.  Laming,  which  had  been  cited, 
he  said,  'that  case  is  distinguishable  from 
this,  for  there  were 'words  of  limitation  super- 
added.' ....  If  then  the  existence  of 
an  inheritable  estate  in  the  issue  or  offspring 
is  the  point  upon  which  those  cases  turn  in 
which  there  is  a  limitation  to  the  issue  to 
take  in  a  manner  different  from  the  law  of 
descents,  then,  I  say,  that  that  is  furnished 
in  the  case  before  us  by  the  statute  of  1785, 
which  declares  that  a  fee  shall  be  construed 
to  be  conveyed  where  there  is  no  restriction 
either  by  express  words  or  by  construction  of 
law."  And  the  distinguished  judge  proceeded 
to  argue,  p.  110,  that  by  operation  of  that 
statute  the  offspring  of  Bramble  and  wife, 
living  at  the  death  of  the  survi/or  of  them, 
would  take  a  fee  simple  estate ;  ''and  thus 
the  whole  generation  of  the  testator's  daugh- 
ter would,  in  succession,  come  to  the  estate, 
unless  it  should  be  aliened  by  those  in  whom 
it  might  rest.  And  thus  there  would  be  no 
ground  for  implying  an  estate  tail  by  forci- 
bly converting  a  designation  of  the  persons 
to  take  into  words  of  limitation."  And  thus 
his  honor  shows  the  utter  impracticability 
of  confining  the  first  taker  in  the  case  at 
bar  to  a  life  estate,  and  holding  the  word 
children  to  be  a  word  of  purchase,  consist- 
ently with  the  well  established  principles 
upon  which  similar  cases  have  proceeded  ; 
for  it  is  now  well  established  that  the  statute 
of  1785  cannot  be  invoked  to  give  the  children 
the  fee.  In  the  language  of  Judge  Brooke 
in  this  very  case,  101,  that  statute  can 
only   be    applied    where   the    rules  of 

166  ♦construction,  "as  the  law  aforetime 
was,  "  in  respect  to  estates  tail  and  ex- 
ecutory devises  applied  to  the  words  in  the 
deed  or  will,  will  not  be  affected.  And  thus 
this  argument  of  Judge  Tucker  becomes  a 
powerful  and  impregnable  one,  in  favor  of 
the  implication  of  an  estate  tail  in  the  case 
at  bar ;  for  holding  throughout  that  it  was 
the  true  intent  and  meaning  of  the  testator, 
and  the  true  construction  of  his  will,  that  the 
offspring,  if  any,  living  at  the  death,  should 
take  the  land,  and  if  none,  in  default  of  such 
offspring,  that  is,  offspring  living  at  the  death, 
then,  and  then  only,  the  land  should  go  over; 
he  admits  and  shows,  that  if  such  offspring 
could  not  take  by  purchase  an  estate  in  fee  ; 
that  if,  taking  by  purchase,  they  would  be  con- 
fined to  estates  for  life,  and  the  daughter's 
grandchildren  would  be  unprovided  for,  that 
then,  in  order  to  effectuate  the  general  intent, 
such  an  estate  must  be  given  to  the  mother  "as 
would  comprehend  all  her  children  forever ;" 
although  it  was  the  obvious  intention  of  tes- 
tator that  she  should  take  only  an  estate  for 
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life,  and  that  her  offspring,  if  an)',  living  at 
her  death,  should  take  by  purchase.    This  is 
as  strong  a  statement  of  the  case  for  the  ap- 
pellees in  the  case  at  bar  as  can  possibly  be 
made  for  them.    The   extremest  extent  of 
their  pretensions  can  only  be,  that  the  word 
children  must  be  taken  to  be  a  word  of  pur- 
chase, and  to  embrace  and  refer  to  children 
living  at  the  death  ;  and  yet,  even  then,  this 
distinguished  judge,   who  was  an  advocate 
for  the   restricted  construction,  admits  that 
unless  the  statute  of  1785  could  be  used  to 
give  the  children  the  fee,  then  a  fee  tail  must 
be  given  to  the  mother.    That  this  statute 
cannot  be  so  used,  has  been  for  many  years 
authoritatively  decided.    The  judge  (Tucker) 
was  the  last  advocate  for  this  use  of  the  act, 
on  the  bench,  and  he,  in  See  v.   Craigen,  8 
Leigh  449,  conceding  that  it  had  been  pro- 
nounced against  in  several  cases,  gracefully 
surrendered  the  point,  and  in  doing  so  pro- 
nounced for  an  estate  tail  in  that  case. 
167         •That  case  differed  from  Bramble  v. 
Billups,  in   this,  that  the  devise  was, 
'I  give  and  bequeath  to  my  daughter  Phoebe 
Couchman  the  upper  half  of  my  plantation, 
to  be  equally  divided  between  her  and  John 
Craigen  as  to  quality  and  quantity;  but  should 
my  said  daughter  die  without  heirs  of  her 
own  body,  it  is  then  my  will  and  desire  that 
said  half  of  my  plantation  should  be  divided 
between  my  son-in-law  John  Craigen  and  my 
son  Adam  See."    The  devise  being  to  P.  C. 
indefinitely,  and  therefore,  by  the  rules  of 
the    common    law,     only    for    life,    Judge 
Tucker  said,  "  if  under  our  law  you  consider 
P.  C.  as  taking  a  fee  by  the  operation  of  the 
act  of  1785,  then  there  is  a  good  devise  to  her 
of    the  fee    with    a    limitation    over    upon 
her  dying  without  heirs  of  the  body,  by  way 
of  executory  devise,  and  thus  the  whole  line 
of  her  descendants  will  take,  according  to  the 
manifest  general  intent,  without  the  neces- 
sity of  creating  an  estate  tail."    But   the 
court  again  decided,  and  now  unanimously, 
that  that  act  could  only  be  applied  in  cases 
in  which  by  its  application  the  rules  of  con- 
struction **as  the  law  aforetime  was,"  in  re- 
spect to  estates  tail  and  executory  devises, 
applied  to  the  words  in  the  deed  or  will,  will 
not  be  affected.    In  this  case  the  proposition 
was  to  add  words  of  inheritance  to  the  devise 
to  the  first  taker  P.  C.    In  Bramble  v.  Billups, 
and  in  the  case  at  bar,  it  was  and  is  proposed 
to  add  them  to  the  devise  to  the  offspring  or 
children.    The  effort  failed  in  those  cases, 
and  they  control  this. 

In  Thomason  v.  Andersons,  4  I/cigh  118, 
the  devise  was,  "I  give  to  P.  A.,  my  natural 
daughter,  100  acres  of  land,  two  negroes,  one 
feather  bed,  Ac,  to  her  and  her  heirs  forever. 
My  further  will  and  desire  is  that  if  she 
should  die  leaving  no  child,  the  estate  before 
given  should  return  into  my  estate  and  be 
divided  amongst  all  my  children;  but  should 
she  leave  a  living  child  or  children,  then  the 
estate  shall  be  heired  by  him,  her  or 
168  them,  as  ♦the  case  may  be."  By  a 
slight  transposition  of  the  clauses  of 
the  ulterior  limitations  here  they  are  made 
substantially  identical  with  those  in  the  case 
at  bar,  as  most  strongly  interpreted  for  the 


appellees.  Thus:  "My  further  will  is,  that 
should  she  leave  a  living  child  or  children, 
then  the  estate  before  given  shall  be  heired 
by  him,  her  or  them,  as  the  case  may  be;  but 
should  she  die  leaving  no  child,  then  the 
estate  shall  return  into  my  estate,  and  be 
divided  amongst  all  my  children."  This 
transposition  improves  the  grammatical  con  - 
struction,  does  not  alter  the  sense,  and  pre- 
sents more  strikingly  the  similarity  t>etween 
the  limitations  in  the  two  cases.  But  to 
make  the  limitations  here  precisely  identical 
with  those  in  our  case,  it  is  only  necessary 
to  omit  certain  words  which  are  in  fact  ab- 
sent from  our  case,  and  on  which  great  re- 
liance has  in  some  cases  been  placed  to  tie 
down  the  failure  of  issue  to  the  death,  and 
then  it  will  read  thus:  '*My  further  will  is, 
that  should  she  leave  (have  at  her  death)  any 
children,  then  the  estate  shall  be  heired  by 
them  (shall  be  equally  divided  between  them); 
but  should  she  die  without  any  (should  she 
have  none),  then  the  estate  (land)  shall  be 
equally  divided  among  all  my  children."  In 
this  statement  of  our  case  all  is  conceded 
that  is  or  can  be  asked  for  by  the  appellees, 
and  yet  it  is  at  once  apparent,  that  it  is  a 
much  stronger  case  for  an  estate  tail  than 
the  case  under  consideration.  The  very  im- 
portant— so  held  in  some  cases — restrictive 
phrases,  "should  she  leave  a  living  child 
or  children  ;" — "should  she  die  leaving  no 
child ;" — "should  return  into  my  estate,"  arc 
wanting  in  our  case,  and  t>esides  the  fee  was 
first  given  to  the  daughter  P.  A.,  and  there 
was  therefore  less  necessity  for  creating  an 
estate  tail  in  her,  in  order  to  provide  for  all 
her  issue.  See  the  remarks  of  Judge  Tucker 
in  this  case  and  in  See  v.  Craigen.  Yet  the 
court  without  hesitation.  Judge  Carr  deliver- 
ing   a    most   emphatic   opinion,    in    which 

Judges  Cabell  and  Brooke  concurred, 
169      'pronounced  in  favor  of  an  estate  tail 

in  the  daughter. 

Judge  Carr,  p.  122,  said,  "Did  the  testator 
mean  to  provide  for  his  daughter  and  her  issue 
indefinitely?  If  so,  this  is  an  estate  tail,  no 
matter  how  he  may  have  expressed  himself, 
or  with  what  condition  or  limitations  he  may 
have  attempted  to  clog  it."  After  quoting  the 
clause  he  continued,  "Can  any  one  look  upon 
it  and  not  perceive  that  it  was  the  intention 
of  the  testator  to  provide  for  the  daughter 
and  her  whole  line  of  descendants?  When 
this  intent  is  clear,  the  word  child  or  children 
are  taken  to  mean  issue."  Judge  Tucker, 
upon  these  points  said,  "As  to  that  portion 
of  his  estate  set  apart  for  that  branch  of  his 
family,  it  is  natural  that  the  testator  should 
have  preferred  her  children  to  his  own  legit- 
imate children  (the  daughter  was  an  illegit- 
imate child),  and  that  he  should  have  designed 
what  he  bequeathed  to  her  to  go  to  her  pos- 
terity instead  of  coming  back  to  the  posterity 
of  his  other  children,  who  had  their  shares  of 
his  bounty  provided  by  other  parts  of  his 
will."  But  he  contended  that  the  daughter 
took  the  fee  subject  to  be  defeated  upon  her 
death  without  a  child  or  grandchild,  and  not 
a  fee  tail,  remarking  "the  word  child  or  chil- 
dren is  indeed  construed  to  mean  issue  or 
heirs  of  the  body,  when  such  a  construction 
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is  absolntely  necessary,  but  not  otherwise. 
Bat  I  know  of  no  case  in  which  the  words 
child  or  children  living'  at  the  death,  &c., 
haye  been  so  construed,  where  the  parent 
herself  has  an  express  estate  in  fee  limited  to 
her  bj  a  prior  clause  of  the  will."  And  it  is 
thns  apparent  that  he  would  have  concurred 
with  the  other  judg-es  but  for  the  fact  that 
the  fee  was  first  given  to  the  daughter,  cou- 
pled with  the  use  of  the  restrictive  phrase 
above  referred  to,  all  of  which  are  absent 
from  the  case  at  bar.  The  only  circumstances 
in  which  that  case  differs  from  ours,  are 
the  circumstances  upon  which  the  dis- 

170  sen  ting  judge  relied,  *to  rebut  the  im- 
plication of  an  estate  tail.    That  case 

then  must  rule  this,  unless  it  has  been  itself 
overruled,  nut  so  far  from  having  been  over- 
ruled, the  principles  upon  which  it  proceeded 
have  been  over  and  over  affirmed,  and  no 
word  of  disapprobation  of  it  has  ever  escaped 
bench  or  bar.  Judge  Carr  made,  pp.  123,  4, 
Bome  further  remarks,  which  I  cannot  for- 
bear qnoting^,  as  they  contain  a  most  power- 
ful argument  in  favor  of  an  estate  tail  here, 
an  argument  which  is  indeed  entitled  to  more 
weight  in  our  case  than  that,  because  of  the 
greater  risks  of  disinheriting  the  issue  in 
oar  case  than  in  that ;  indeed  because  of  the 
absolute  certainty  of  disinheriting  all  of  the 
issue  in  our  case  after  the  first  generation, 
should  it  be  held  that  the  mother  took  only 
an  estate  for  life. 

Said  he :  **If  I  considered  it  doubtful,  upon 
the  face  of  the  will,  whether  this  were  a  fee 
tail  or  a  fee  with  an  executory  devise  over, 
I  should  feel  inclined,  on  several  grounds, 
to  lean  ag-ainst  the  executory  devise."  And 
adverting'  to  the  rule  laid  down  by  Lord  Hale 
in  Purefoy  v.  Rog^ers,  "that  where  a  contin- 
gency is  limited  to  depend  on  an  estate  of 
freehold  which  is  capable  of  supporting  a  re- 
mainder, it  shall  never  be  construed  to  be  an 
executory  devise,  but  a  contingent  remainder 
only ;"  and  to  the  fact  that  an  executory  de- 
vise establishes  a  perpetuity,  to  its  extent 
potting  fetters  upon  the  estate  which  may 
often  last  for  a  century,  he  continued,  "but  I 
do  not  think  it  at  all  doubtful.  The  testator 
was  making*  provision  for  his  daug^hter  and 
her  issue ;  would  he  make  such  a  disposition 
of  his  property  as,  in  certain  events,  not  at 
all  improbable,  would  carry  it  over  to  oth- 
ers, thoug-h  there  were  descendants  of  his 
daughter  in  being^  or  just  coming  into  life? 
Tet  such  might  tie  the  case  if  this  were  taken 
as  an  executory  devise,  which  we  know  is  a 
limitation  of  a  future  interest,  not  to  take  ef- 
fect at  the  testator's  death,  but  limited 

171  to  arise  and  vest  on  some  future  *con- 
ting^ency.  The  contingency  here  would 

be  the  death  of  the  daug-hter  without  a  child 
living.  The  moment  this  happened  the 
executory  devise  would  take  effect,  and  the 
estate  vest  in  the  legitimate  children  of 
the  testator,  and  no  subsequent  event  could 
divest  it.  Suppose  the  daughter  had  had  six 
children  who  had  all  died  in  her  lifetime, 
each  leaving  five  children,  and  then  the 
daughter  di^,  she  would  die  without  leaving 
any  child  living-,  and  the  estate  would  be 
taken  from  her  family  though  she  left  thirty 


grandchildren.  It  may  t>e  said  the  word 
children  sometimes  comprehends  grandchil- 
dren, and  under  that  meaning  these  would 
be  taken  in.  But  if  grandchildren  were  com- 
prehended, no  one  would  contend  that  great 
grandchildren  were,  and  it  might  well  hap- 
pen that  the  daug-hter  might  die  leaving  only 
such."  And  as  shown  by  Sir  Edward  Sug- 
den  in  Jesson  v.  Wright,  and  by  Judge  Carr 
in  Bramble  v.  Billups,  it  might  well  happen 
that  the  daughter  should  die  leaving  only  one 
child,  and  thirty  grandchildren,  the  issue  of 
deceased  children,  and  in  this  event,  in  the 
case  at  bar,  the  grandchildren  could  take 
nothing.  But  for  still  another  reason  in  our 
case  the  grandchildren  could  in  no  event  take 
anything,  and  even  children  could  take  only 
an  estate  for  life,  viz  :  because  of  the  absence 
of  words  of  inheritance.  Could  this  testator 
have  designed  such  a  result?  Would  he  not 
have  disclaimed  the  use  of  the  word  children 
in  its  natural  sense,  if  these  consequences,  un- 
natural and  revolting  to  his  heart,  had  been 
pointed  out  to  him?  And  are  not  the  courts 
well  justified  in  adopting  that  construction 
of  the  testator's  language  which  will  best 
effectuate  his  main  design,  even  though  his 
particular  design  may  be  frustrated? 

The  principles  of  these  cases  have  been  ap- 
plied and  the  cases  approved  in  various  sub- 
sequent cases.  Nowlin  v.  Winfree,  8  Gratt. 
356 ;  Callis  v.  Kemp,  11  Gratt.  78 ;  Moore  v. 

Brooks,  12  Gratt.  135,  in  which  the  tes- 
172      tator  *said,  "and  it  is  my  express  desire 

that  the  parts  of  my  estate  which  shall 
g-o  to  my  daughters  M.  M.  and  C.  B.  shall  be 
held  by  them  during  their  natural  lives  and 
no  longer,  and  then  equally  divided  between 
their  heirs  lawfully  begotten  ;"  and  in  which 
Judge  Allen  delivered  an  able  opinion,  con- 
cur^d  in  by  Judges  Moncure  and  Lee, 
wherein  he  referred  to  and  approved  Jesson 
V.  Wright,  and  showed,  p.  150,  that  the  au- 
thority of  the  cases,  Self  v.  Tune,  Timt>er]ake 
V.  Graves,  &c.,  had  been  shaken,  if  not  over- 
ruled, by  Bells  v.  Gillespie,  &c.;  Tinaley  v. 
Jones,  13  Gratt.  289,  in  which,  in  the  course 
of  an  able  opinion  delivered  by  Judge  Mon- 
cure, in  which  all  the  judges  concurred,  he 
referred  with  approval  to  Waller  v.  Greer, 
Doe  V.  Cooper,  and  Doe  v.  Goldsmith,  and 
Donn  V.  Penney,  and  quoted,  p.  294,  and  ap- 
proved, the  remark  made  by  Jarman,  2  vol. 
446,  closing  his  comments  on  the  case  of  Pin- 
bury  V.  Elkin,  in  which  "petty  distinctions" 
had  been  made,  "that  no  judge  of  later  times 
would  have  departed  from  the  legal  sense  of 
the  words  upon  such  an  expression  as  that 
in  Pinbury  v.  Elkin  admits  of  little  doubt."— 
"But,"  continued  the  judp^e,  "Jarman  thinks 
that  followed  as  that  case  has  been  by  the 
other  cases  mentioned,  it  is  too  late  to  ques- 
tion its  authority.  We  are  taught,  however, 
by  the  decision  of  Sir  W.  Grant,  in  Donn  v. 
Penney,  that  the  doctrine  of  the  case  of  Pin- 
bury  V.  Elkin  will  not  t>e  applied  to  any  case 
in  which  the  variation  of  phrase  is  such  as 
fairly  to  take  it  out  of  the  reach  of  its  author- 
ity." And  then  in  the  same  and  next  pages, 
the  learned  judge  shows  that  stronger  mani- 
festation of  intention  to  use  the  words  of  the 
limitation  over  in  a  restricted  sense  will  be 
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required  in  a  case  in  which  a  life  estate  only 
is  g^iven  to  the  ancestor,  than  in  a  case  in 
which  a  fee  simple  is  g^iven  to  him.  "In  the 
latter  case  the  issue  may  inherit  from  him  or 
his  heirs  at  law  or  derive  it  from  him  by 
deed  or  will ;  whereas  in  the  former  they 

173  cannot  get  it  at  all"  (or  in  *our  case  but 
for  life),  **if  the  words  be  construed  in 

a  restricted  sense;  and  it  is  therefore  neces- 
sary to  construe  them  in  a  technical  sense  to 
effectuate  the  manifest  intention  of  the  tes- 
tator. There  can  be  no  conceivable  motive 
for  limiting  the  estate  over  only  in  the  event 
of  the  ancestor*s  dying  without  issue,  but 
that  the  issue,  if  any,  may  have  the  estate" 
(or  in  our  case  "only  in  the  event  of  the  an- 
cestor's dying  without  children,  but  that  the 
children,  if  any,  should  take  it  to  them  and 
their  heirs  forever").  The  restrictive  words 
should  therefore  be  extremely  strong  to  re- 
quire such  a  construction  as  would  deprive 
the  issue  of  any  possible  means  of  succeeding* 
to  the  whole  "estate." 

He  then  shows  that  the  statute  of  1785 
could  not  be  used  to  give  the  ancestor  in  that 
case  an  estate  of  inheritance ;  and  by  the 
same  reasoning,  and  by  the  definite  determi- 
nation of  the  whole  court  in  See  v.  Craigen, 
it  cannot  be  used  to  give  the  children  here  an 
estate  of  inheritance,  and  the  result  in  either 
case  must  equally  be,  that  the  ancestor  must 
take  an  estate  tail  in  order  that  the  intention 
in  favor  of  all  the  issue  may  be  effectuated. 

The  learned  judg^e  then,  p.  297,  referred  to 
the  case  of  Lucas  v.  Duffield,  6  Gratt.  456, 
which  had  been  relied  on  by  couns^  to  show 
that  the  words  "die  without  issue"  were  used 
in  a  restricted  sense,  and  manifestly  disap- 
proving and  "without  undertaking  to  recon- 
cile that  case  with  others  on  the  same 
subject,"  an  undertaking  which,  it  must  be 
confessed,  it  would  be  very  difficult  success- 
fully to  accomplish,  he  said,  "it  is  plainly 
distinguishable  from  See  v.  Craigen  and 
other  cases  therein  referred  to,  in  this,  that 
the  land  there  was  devised  toW.  D.  to  him 
and  his  heirs."— "The  decision,  I  imagine, 
would  have  been  different  if  a  life  estate  only 
had  been  given  by  the  will  to  W.  D.,  and  the 
manifest  general  intent  in  favor  of  the  issue 
could  only  have  been  effected  by  enlarg- 

174  ing  that  life  estate  *into  an  estate  in 
tail."    The  phraseology  in  Tinsley  v. 

Jones,  is  evidently  more  restrictive  than  in 
the  case  at  bar.  A  glance  at  it  is  sufficient 
to  show  this.  "It  is  my  will  if  my  said  son 
J.  F.  B.  die  without  issue,  that  the  property 
heretofore  given  him  shall  go  to  his  brother 
F.  B.,  who  in  that  case  will  lose  the  land 
heretofore  given  him.  It  being  my  will  and 
desire  then,  and  in  that  case,  and  upon  the 
happening  of  the  event  of  my  son  J.  F.  B.'s 
death,  that  the  land  near  W.,  which  would 
otherwise  be  F.  B.'s  share,  be  sold,  and  the 
money  equally  divided  between  my  surviv- 
ing children."  Here  is  present  a  circum- 
stance too  which  in  some  cases  has  been  held 
to  tie  up  the  failure  of  issue  to  the  death,  to 
wit,  the  limitation  over  is  first  to  the  surviv- 
ing brother,  without  words  of  inheritance, 
and  then  to  the  testator's  surviving  children, 
without  words  of  inheritance.    Yet  his  honor. 


without  hesitation,  pronounced  in  favor  of 
an  estate  tail  in  J.  F.  B.,  who  died  without 
ever  having  had  any  issue,  adding,  "it  is  not 
material  to  enquire  whether  the  remainder 
to  F.  B.  is  to  take  effect  on  the  death  of  J. 
F.  B.  without  issue  indefinitely,  or  without 
issue  living  at  his  death  ;  as,  by  the  act  for 
docking  entails,  all  remainders,  whether  con- 
tingent or  vested,  depending  on  an  estate 
tail,  are  utterly  barred;  and  as  the  case 
occurred  before  the  act  of  1819,  giving*  effect 
to  every  limitation  upon  such  an  estate, 
which  would  be  valid  when  limited  upon  an 
estate  in  fee  simple  created  by  technical  lan- 
guage." And  he  referred  to  a  long  line  of 
cases,  commencing  with  Carter  v.  Tyler,  and 
ending  with  Moore  v.  Brooks,  ubi  supra,  to 
sustain  the  principles  on  which  his  opinion 
was  based.  2  Jarman  440-1  marg.,  315-16 
top,  312  top,  435  marg.,  315  top,  440  marg. 

Treating  the  question  as  I  have  hitherto, 

as  if  the  testator  had  employed  the  same 

words  in  making  the  devise  to  his  daughter 

Sally  that  are  employed  in  the  clause  making 

a  similar  devise  to  his  daughter  Nancy 

175  ♦Perry,  I  submit  with  confidence  that 
upon  principle  and    authority,   Sally 

must  take  a  fee  tail  in  the  land.  "And  if  as 
applied  to  real  estate  the  clause  created  an 
estate  tail  in  the  daughters,  in  such  case  the 
full  and  entire  interest  in  personalty  will 
pass  to  them ;  as  an  estate  tail  in  personal  prop- 
erty gives  the  absolute  dominion."  Allen,  P., 
in  Moore  v.  Brooks,  12  Gratt.  135,  144.  Mr. 
Jarman  (2  Jarman  300  top,  418  marg.)  says, 
"the  established  legal  construction  of  the 
several  expressions,  *if  he  die  without  issue,' 
*if  he  have  no  issue,'  or  *if  he  have  no  issue,'  or 
'if  he  die  before  he  has  any  issue,'  or  'for  want 
or  in  default  of  issue,'  unexplained  by  the  con- 
text, and  whether  applied  to  real  or  personal 
estate,  notwithstanding  the  distinction  taken 
between  these  two  species  of  property  in 
some  of  the  early  cases,— Target  v.  Gaunt, 
Pleydell  v.  Pleydell,  Nichols  v.  Hooper,  1  P. 
W.,  is  that  they  import  a  general  indefinite 
failure  of  issue."  He  adds,  "this  rule,  how- 
ever, admits  of  two  exceptions,  the  first  where 
the  phrase  is,  'leaving  no  issue,'  with  respect 
to  which  the  settled  doctrine  is,  that  applied 
to  real  estate  it  means  an  indefinite  failure  of 
issue,  but  in  reference  to  personal  estate  it 
imports  a  failure  of  issue  at  the  death.  Forth 
V.  Chapman  is  the  leading  authority  for  this 
distinction,  but  it  has  been  confirmed  by  a 
long-  line  of  subsequent  decisions  ;"  and  he 
refers  to  many  cases  which  on  examination 
will  be  found  not  to  support  the  proposition. 
Amongst  them  is  Walter  v.  Drew,  Ag-ar  v. 
Agar,  WoUen  v.  Andrews,  and  others,  which 
show  that  "leaving"  makes  no  difference. 
I/ord  Kenyon,  in  Porter  v.  Bradley,  denied 
the  soundness  of  this  distinction,  as  did  I^ord 
Thurlow  in  Boggs  v.  Beasley,  and  Mr.  Jar- 
man, though  an  advocate  for  the  distinction, 
admits,  at  p.  307  top,  427  marg.,  that  the  dif- 
ference has  been  much  narrowed  by  the  later 
decisions.  The  decisions  which  proceeded 
upon  this  distinction  in  England  and  in 
Virg-inia  were  never  received  with  fa- 

176  vor  *by  the  profession,  and  it  is  not  a 
little  remarkable  that  the  earlier  and 
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later  cases,  in  both  countries,  either  igr 
nore  or  deny  the  soundness  of  the  distinction. 
Judcre  Lromaz,  3  Lomax  Dig^.  434  top,  308 
marfi^.,  says  of  it :  "The  rule  of  decision  first 
intimated  by  Roane,  J.,  in  Higg-inbotham  v. 
Rucker,  in  1800,  and  repeated  in  several  cases 
following^  in  rapid  succession  down  to  Did- 
lake  V.  Hooper,  in  1820,  was  brought  under 
reconsideration  in  Griffith  v.  Thompson,  in 
1829,  and  was  entirely  overruled,"  Carr  and 
Green,  Js.,  in  Griffith  v.  Thompson, expressly 
disapproving-  Timberlake  v.  Graves,  &c.,  held 
that  the  principles  g^ovemtng  the  decisions 
in  Bells  v.  Gillespie,  Src,  applied  to  that  case, 
where  the  subject  was  personalty,  and  Coal- 
ter,  J.,  used  this  pointed  lang-uage :  "As  the 
executory  bequest  of  the  personal  estate, 
was  limited  over  in  the  same  words  with  the 
executory  devise  of  the  real,  and  was  in- 
tended to  take  effect  at  the  same  contingency, 
upon  the  same  failure  of  issue,  the  executory 
bequest  of  the  personal  subject  was  also  in- 
effectual." The  rule  re-established  in  Grif- 
fith V.  Thompson  has  been  followed  in  Callava 
V.  Pope,  3  Leig-h  103 ;  Deane  v.  Hansford, 
Nowlin  V.  Winfree,  and  Moore  v.  Brooks,  ubi 
supra,  all  cases  of  personalty. 

That  the  use  of  the  word  lend  makes  no 
difference  in  the  construction  is  shown  by 
various  cases.  A  loan  for  life  and  a  g'ift  for 
life  amount  to  the  same  thing.  Williamson 
V.  Iredbetter,  Deane  v.  Hansford,  Callis  v. 
Kemp,  and  others,  ubi  supra. 

In  addition  to  the  various  cases  above  re- 
ferred to,  showing  that  the  use  of  the  word 
"children"  makes  no  difference  in  the  con- 
struction, where  it  is  necessary  to  give  the 
ancestor  an  estate  tail  in  order  to  give  effect 
to  the  paramount  intent  of  admitting  all  the 
issue,  1  beg-  to  refer  to  2  Fearne  268,  and  Jones 
V.  Davies,  4  Bar.  and  Adol.  43,  there  stated, 
which  is  very  much  like  the  case  at 
177  bar ;  2  Fearne  219,g  436,  and  remarks  •of 
Green,  J.,  in  Bells  v,  Gillespie,  S  Rand. 
273,  287,  and  Lord  Mansfield,  Davie  v.  Ste- 
vens, 1  Doug.  321-4. 

There  is  still  another  view  which  makes  it 
imperative  that  the  construction  for  which 
we  contend  should  be  placed  on  this  will. 
"All  limitations  and  executory  interests,  ex- 
cept those  in  remainder  after,  or  engrafted 
on  an  estate  tail,  must  be  so  limited  that  from 
the  very  first  moment  of  their  limitation,  it 
may  be  said  that  they  will  necessarily  vest, 
in  right,  if  at  all,  within  the  period  occupied 
by  the  life  or  lives  of  a  person  or  persons  in 
being,  and  twenty-one  years  and  ten  months 
thereafter.  And  it  is  not  enough  that  the 
limitation  may  take  effect,  within  a  life  or 
lives  in  being,  and  twenty-one  years  after- 
wards; or  that  in  the  events  which  have 
happened,  it  would  take  effect  within  that 
period,  though  under  other  circumstances  it 
might  not;  it  must  have  been  so  limited 
that  from  the  first  moment  of  its  creation,  it 
could  be  said,  that  it  must  necessarily  vest, 
if  at  all,  within  one  of  the  periods  mentioned. 
And  hence  it  follows  that  real  or  personal 
estate  cannot  be  limited  to  the  children  of  a 
person  who  is  not  in  esse  at  the  date  of  the 
will,  so  as  to  enable  such  children  to  take  as 
purchasers,  even  though  their  parents  may 


happen  to  be  bom  before  the  death  of  the  tes- 
tator, unless  the  testator  expressly  limits  the 
property  to  the  children  of  a  person  who  shall 
be  bom  in  his  life,  the  testator's,  lifetime." 
2  Feame ;  Smith's  Original  View,  part  HI, 
ch.  4,  g  1  and  2,  pp.  391-2  ;  1  Jarman  254  top, 
220  marg. ;  1  Leigh  362  top,  329  marg. ;  Carr, 
J.,  Griffith  V.  Thompson.  And  this  rule  ap- 
plies, not  only  to  executory  devises  and 
bequests,  but  to  all  contingent  remainders, 
except  those  engrafted  on  an  estate  tail. 
1  Jarm.  258  top,  225-6  marg.,  2  Jarm.  515 
top,  728  marg.,  519  top,  734  marg.  And  it 
is  thus  seen  that  the  bare  possibility,  poten- 
tia  remotissima  (no  matter  how  great  the 
improbability),  of  the  occurrence  of  events, 
subsequent    to  the    date  of  the  will, 

178  *which  would  have  let  in  objects  be- 
yond the  perpetuity  line,  or  would  have 

postponed  the  vesting,  in  interest,  beyond  the 
period  mentioned,  is  sufficient  to  defeat  the 
limitations.  1  Jarman  263  top,  where  he 
says,  "in  applying  this  rule  regard  is  had  to 
possible  not  actual  events." 

Now  the  land  given  to  the  testator's  daugh- 
ter Sally,  is  *'to  be  possessed  by  her  and 
any  husband  she  may  have,  on  the  same 
terms  and  conditions  as  Nancy  Perry's." 
Putting  out  of  view  all  ideas  of  an  estate  tail, 
and  conceding  that  the  devise  to  Sally  is  to  be 
construed  as  if  the  testator  had  used  in  mak- 
ing it  the  same  language  employed  in  mak- 
ings the  devise  to  Nancy  and  her  children,  &c., 
and  it  must  then  be  conceded  that  Sally's 
husband,  had  she  married,  would  have  ac- 
quired a  contingent  life  estate  in  the  land ; 
contingent  upon  his  surviving  her,  and  re- 
maining her  widower  till  his  death.  She 
was  at  the  date  of  the  will  quite  a  young  girl ; 
not  more  than  10  or  11  years  old.  The  will  is 
dated  in  1807,  and  was  probated  in  1810. 
Sally  died  in  1857,  being  about  61  years  old, 
fifty  years  after  the  making  of  the  will,  and 
forty-seven  after  the  testator's  death.  It 
was,  therefore,  at  the  date  of  the  devise,  and 
even  at  the  death  of  the  testator,  if  not  very 
probable,  yet  by  no  means  impossible,  that 
Sally  should  marry  a  man,  who  was  not  in 
esse,  at  the  date  of  the  will  or  death  of  tes- 
tator. It  was  not  impossible  that  she  should 
have  children  by  such  marriage.  It  was  not 
impossible  that  she  should  die  leaving  such 
husband  and  children  behind  her ;  and  that 
he  should  remain  single  for  the  balance  of 
his  life,  and  after  surviving  her  for  a  period 
longer  than  twenty-one  years,  that  he  should 
die  leaving  the  children  surviving  him.  It 
will  not  do  to  argue  from  the  events  that  have 
occurred,  nor  to  say  that  the  occurrence  of 
those  supposed  was  extremely  improbable. 
The  first  would  be,  in  the  words  of  Lord 

179  Brougham  in  construing  Lord  *Vere*8 
will,  quoted  by  Jarman,  vol.  1,  266  top, 

239  marg.,  "to  rely  upon  an  accident,"  and 
the  second  assumes  that  the  application  of 
the  rule  depends  upon  the  probability  or  im- 
probability of  the  occurrence  or  the  hypoth- 
ecated events.  The  same  argument  was 
attempted  in  Jee  v.  Audley,  stated  1  Jarman 
276-7  top,  254-5-6  marg.,  where  the  validity 
of  the  limitation  depended  on  the  question, 
whether  John   Jee   and  Elizabeth  his  wife 
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would  have  any  daughters  after  the  date  of 
the  will,  or  death  of  testator  ;  and  it  was  con- 
tended, **that  there  was  no  real  possibility  of 
their  having  children  after  testator's  death, 
as  they  were  then  seventy  years  old."  But 
Sir  Lloyd  Kenyon  said,  **the  general 
principles  which  apply  to  this  case  are  not 
disputed ;  limitations  of  personal  estate  are 
void,  unless  they  necessarily  vest,  if  at  all, 
within  a  life  or  lives  in  being  and  twenty-one 
years  and  nine  or  ten  months  afterwards. 
This  has  been  sanctioned  by  the  opinions  of 
judges  of  all  times,  from  the  time  of  the  Duke 
of  Norfolk's  case  to  the  present ;  it  is  grown 
reverend  by  age  and  is  not  now  to  broken  in 
upon.  I  am  desired  to  do  in  this  case  some- 
thing which  I  do  not  feel  myself  at  liberty  to 
do,  namely,  to  suppose  it  impossible  for  per- 
sons at  so  advanced  an  age  as  John  and 
Elizabeth  Jee  to  have  children;  but  if  this 
can  be  done  in  one  case,  it  may  in  another, 
and  it  is  a  very  dangerous  experiment,  and 
introductive  of  the  greatest  inconvenience,  to 
give  a  latitude  to  such  sort  of  conjecture. 
Another  thing  pressed  on  me  is,  to  decide 
upon  the  events  which  have  happened ;  but  I 
cannot  do  this  without  overturning  very 
many  cases.  The  single  question  before  me 
is,  not  whether  the  limitation  is  good  in  the 
events  which  have  happened,  but  whether  it 
was  good  in  its  creation  ;  and  if  it  was  not  I 
cannot  make  it  so.  Then  must  the  limitation, 
if  at  all,  necessarily  take  place  within  the  lim- 
its prescribed  by  law  ?*'  And  after  stat- 
180  ing  the  case  he  answered,  *'*most  cer- 
tainly not ;  because  John  and  Elizabeth 
Jee  might  have  children  born  ten  years  after 
the  testator's  death,  and  then  Mary  Hall 
might  die  without  issue  fifty  years  afterwards; 
in  which  case  it  would  transgress  the  rule  pre- 
scribed." And  so  in  our  case  the  question 
propounded  by  Sir  Lloyd  must  receive  the 
same  answer.  If  Sally  is  to  be  confined  to  a 
life  estate  ;  if  the  devise  gave  her  an  estate  for 
life,  with  contingent  remainder  for  life  to 
any  husband  she  might  have,  with  contin- 
gent remainder  for  life,  or  in  fee,  to  her  chil- 
dren who  should  survive  her  husband,  as  in 
the  case  above  hypothecated ;  and  with  a  sub- 
stitutional or  alternative  remainder  for  life 
or  in  fee  to  testator's  children,  then  all  these 
remainders  are  void ;  because  in  the  events 
supposed  the  vesting  in  interest  would  be 
postponed  beyond  the  limits  prescribed  by 
law* 

It  will  not  do' to  say  that  in  the  case  supposed 
the  children  of  Sally  living  at  her  death  would 
then  be  ascertained ;  for  some  of  them  might 
die  in  the  lifetime  of  the  surviving  husband, 
and  those  only  could  take  who  were  living  at 
his  death.  If  none  were  living  then,  then  the 
remainder  to  the  testator's  children  would,  if 
not  void,  take  effect.  Both  the  remainders 
continue  contingent  up  to  death  of  the  hus- 
band. Then,  and  not  till  then,  could  it  be  as- 
certained who  should  take.  Nor  will  it  do  to 
argue,  that  as  the  limitation  to  the  testator's 
children  is  to  them  simply  without  words  of 
inheritance,  that  therefore  such  only  of  them 
as  should  survive  the  husband  could  take; 
and  as  they  were  all  in  esse  at  the  testator's 
death  or  in  ten  months  afterwards,  it  may  be 


said  that  the  remainder  to  them  must  vest,  if 
at  all,  within  the  prescribed  period.  The 
case  of  Griflfith  v.  Thompson,  ubi  supra,  fur- 
nishes a  complete  answer  to  this  argument. 
Said  Green,  J."  in  that  case,  p.  372  top,  "when 
a  preceding  limitation  is  too  remote,  all  that 
succeed  it,  even  although  limited  to  take 
effect    in     good    time,     are    defeated. 

181  *Thus  in  Proctor  v.  Bishop  of  Bath  and 
Wells,  2  H.  Blacks.  R.  358,a  devise  to  the 

first  or  other  son  of  T.  P.  (he  having  none), 
that  should  be  bred  a  clergyman  and  t>e  in 
holy  orders,  and  to  his  heirs  and  assigns ; 
but  if  T.  P.  shall  have  no  such  son,  then  to 
his  grandson  T.  M.  and  his  heirs.  T.  P. 
died  without  ever  having  had  a  son ;  and  it 
was  held  that  the  first  limitation  over  to  that 
son  if  he  had  one  was  too  remote,as  none  could 
take  holy  orders  until  the  age  of  twenty-four, 
and  as  T.  P.  might  have  a  son  born  in  a  short 
time  before  his  death,  who  might  take  holy 
orders  at  the  age  of  twenty-four,  which  would 
be  beyond  the  fixed  limits  of  executory  de- 
vises; that  the  devise  over  was,  consequently, 
void  also.  The  same  principle  is  affirmed  in 
Chatham  v.  Tothill,  7  Bro.  P.  C.  453,  Tomlin's 
edi."  The  limitation  to  Sally's  children  in 
the  case  supposed  is  too  remote,  because  her 
husband,  born  after  testator's  death,  might 
have  survived  her  twenty-two  years ;  and  that 
limitation  being  void,  the  limitation  to  testa- 
tor's children  is  void  also.  1  Jarm.  268  top, 
242  marg.,  2  Feame  414. 

If  those  children  of  Sally  could  take  the 
land  in  no  other  way  than  by  purchase  under 
their  grandfather's  will,  they  could  not  there- 
fore take  it  at  all,  but  would  be  disinherited, 
notwithstanding  the  clear  intent  of  their 
grandfather  in  their  favor.  How  then  ? 
Are  the  intentions  of  the  testator  in  favor  of 
his  daughter's  issue  to  be  altogether  frus- 
trated? By  no  means;  but  the  court  "will 
sacrifice  his  minor  intent  that  the  grand- 
children should  take  by  purchase,  because  it 
is  contrary  to  the  rule  against  perpetuities, 
but  will,  nevertheless,  under  the  doctrine  of 
approximation,  or  cypres,  give  effect  to  his 
paramount  intent,  that  all  the  issue  of  his 
daughter  should  take,  by  giving  an  estate 
tail  to  such  daughter ;  so  as  to  enable  the 
grandchildren  to  take  derivatively  through 
the  daughter,  though  they  cannot  be  al- 
lowed to  take  in  the  particular  mode 

182  ♦pointed  out  by  the  testator."    For  the 
word  children  will  be  construed  a  word 

of  limitation,  in  cases  where,  but  for  the  rule 
against  perpetuities,  it  would  be  construed 
a  word  of  purchase.  2Feame;  Smith's  Orig. 
View,  p.  264,  part  II,  ch.  14,  and  rule  6,  on 
preceding  page;  1  Feame  203-8,  notes;  1 
Jarman  280-1  top,  261-2  marg. 

If  the  cypres  doctrine  cannot  avail  to  give 
Sally  an  estate  tail  in  the  land,  the  principles 
and  authorities  last  adverted  to  show  that  she 
acquired  absolute  property  in  the  person- 
alty. At  common  law  no  remainder  could 
be  limited  after  a  life  estate  given  in  per- 
sonalty. **As  to  it,"  to  use  the  language  of 
Judge  Carr  in  Griffith  v.  Thompson,  1  Leigh 
362,  "a  gift  for  an  hour  was  a  gift  forever ; 
but  this  has  long  been  changed ;  and  is  laid 
down  by  Mr.  Feame,  as  settled  by  numerous 
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decisions,  that  there  may  be  as  well  an  execu- 
tory beqnest  of  personal  as  an  executory  devise 
of  real  estate.  They  are  governed,  too,  by 
the  same  general  rules.  Thus  in  either  case, 
the  devise  must  be  such,  that  in  the  very 
nature  of  the  limitation  it  must  vest  within 
twenty-one  years  after  a  life  or  lives  in  being ; 
if  more  remote,  it  is  void  in  its  creation.  And 
the  question  whether  the  contingency  be  too 
remote,depends  on  the  construction  of  the  will 
at  the  time  of  making,  and  cannot  be  influ- 
enced by  after  events.  The  possibility,  at  the 
creation  of  an  executory  devise,  that  the  event 
on  which  its  existence  depends,  may  exceed 
the  prescrit>ed  limits,  vitiates  it  from  the  very 
beginning-."  But  if  the  remainder  limited  be 
not  good,  if  it  be  void  for  remoteness  or  other 
cause,  the  original  rule  still  prevails,  and  the 
estate  of  the  first  taker  becomes  absolute.  4 
Bacon's  Abridg.,  title  Remainder  and  Rever- 
sion, p.  294  old  edition ;  11 1/cigh  403,  London 
V.  Turner ;  1  Fearne  487.  Fearne  says,  "for 
though  it  seems,  that  whenever  a  term  is 
devised  to  one  for  a  day,  or  an  hour,  it  is 
held  to  be  a  devise  of  the  whole  term, 

183  if  *the  devise  over  be  void,  and  it  ap- 
pears to  be  the  intention  of  the  testator 

to  dispose  of  the  whole  from  his  executors; 
yet,  if  such  intention  does  not  appear,  then  it 
has  been  held,  that  a  limitation  of  a  term  to 
one  for  life  does  not  vest  the  whole  so  abso- 
lutely in  him  as  to  be  at  his  disposal,  but 
leaves  a  possibility  of  reversion  in  the  execu- 
tors of  the  testator."  Taking  Feame's  state- 
ment of  the  law  to  be  correct,  and  it  is  stated 
more  strongly  for  the  appellants  in  the  other 
authorities  cited,  and  still  Sally  acquired  the 
absolute  property  in  the  slaves  ;  for  she  is  not 
expressly  confined  to  a  life  estate,  and  if  she 
was,  still  nothing  can  be  more  manifest  in  the 
whole  will,  than  that  the  testator  intended  to 
dispose  of  the  whole  property  from  his  execu- 
tors. 

It  would  be  conceded,  I  apprehend,  that  if 
the  limitation  to  Sally's  husband  for  life,  had 
been  to  a  person  ascertained  not  to  be  in  esse 
at  the  date  of  the  will,  or  death  of  the  testator, 
or  in  other  words,  if  her  prospective  husband 
were,  at  the  time,  ascertained  to  be  a  person 
not  then  in  being,  then  the  limitation  to  her 
children  after  the  death  of  such  husband 
would  be  too  remote ;  for  he  might  survive  her 
more  than  twenty-one  years,  and  the  pre- 
scribed limits  for  the  vesting  in  her  children 
be  thus  transcended.  But  there  is  no  dif- 
ference in  principle  and  authority  between 
the  case  where  the  person  to  whom  the  prior 
limitation  for  life  is  made  is  ascertained  not 
to  be  in  esse,  and  the  case  where  it  can  only 
be  said  that  he  may  not  be  in  esse  at  the  death 
of  the  testator.  It  is  sufficient  if  by  possi- 
bility he  may  not  be  in  esse  at  the  death  of 
the  testator ;  and  the  rule  applies  if  it  cannot 
at  the  date  of  the  will  be  asserted  that  he 
will  ex  necessitate  be  in  esse  at  the  death  of 
the  testator.  Thus  in  the  case  of  Proctor  v. 
Bishop  of  Bath  and  Wells,  it  was  not  certain 
that  the  first  son  of  Thomas  Proctor  would 
not  be  bom  in  the  lifetime  of  the  testator, 
and  be  bred  a  clergyman  ;  but  it  was 

184  possible  that  he  might  not  be  so  *bom, 
and  if  so  bom,  that  he  might  not  be  bred 


a  clergyman  ;  and  so  as  to  the  second  or  other 
son.  If  indeed  the  first  son  had  been  living  at 
the  date  of  the  will  and  death  of  the  testator, 
and  had  lived  to  be  bred  a  clergyman  and  take 
holy  orders,  yet  as  he  might  not  be  bred  a 
clergyman  and  take  holy  orders,  and  thus 
acquire  the  qualification  necessary  to  entitle 
him  to  the  gift,  and  as  in  such  case,  the 
"other  son,"  who  might  acquire  that  quali- 
fication, might  be  born  after  the  testator's 
death,  therefore  the  devise  was  held  to  be 
void.  And  the  limitation  over  to  T.  M.,  his 
heirs  and  assigns,  was  adjudged  to  be  void 
also,  the  court  observing,  "that  there  was  no 
instance  of  a  limitation  after  a  prior  devise, 
which  was  void  for  the  contingency's  being 
too  remote,  being  let  in  to  take  eifect."  1 
Jarman  269  top,  243-4  marg.  In  a  note  to  Jar- 
man,  Perkins,  his  annotator,  says,  in  this  case 
"there  was  only  a  possibility  of  the  rule  of 
law  being  transgressed,  as  T.  P.  might  have 
had  a  son  who  took  orders  in  his  own  life- 
time, or  even  in  the  lifetime  of  the  testator." 
And  thus  if  Sally  had  actually  married  in 
the  lifetime  of  the  testator,  yet  as  the  gift 
is  to  any  husband  she  may  have,  and  her 
first  husband  might  have  died,  and  she  taken 
another,  who  was  not  in  esse  at  the  testa- 
tor's death,  the  limitations  would  still  be 
void.  In  the  case  upon  Lord  Vere's  will 
the  bequest  was  to  testator's  wife  and  son 
A.  B.  for  life,  and  upon  the  decease  of  sur- 
vivor, to  such  "person  as  should  from  time  to 
time  be  Lord  Vere ;"  and  at  the  death  of  Lord 
Vere  the  title  descended  to  his  son,  the  legatee 
for  life,  upon  whose  decease  it  descended  to 
his  son,  the  testator's  grandson,  who  was  also 
living  at  the  testator's  death,  and  upon  the 
death  of  the  grandson  it  descended  to  testa- 
tor's great  grandson ,  who  was  bom  after  testa- 
tor's death.  The  chief  struggle  was  between 
the  personal  representatives  of  the  grand- 
son and  those  of  the  great  grandson.    As  the 

first  was  bom  in  testator's  lifetime, 
185      it  was  *clear,  he  might  have  been  made 

legatee  for  life  with  remainder  abso- 
lutely to  the  person  next  in  succession,  and 
the  question  therefore  was,  whether  the  will 
authorized  such  a  construction.  Sir  J.  Leach, 
V.  C,  decided  in  the  affirmative.  But  this 
decision  was  reversed  in  the  House  of  Lords* 
Lord  Brougham  remarking  inter  alia,  "that 
the  person  who  secondly  after  the  death  of 
testator  became  Lord  Vere,  the  grandson, 
was  in  esse  at  the  date  of  the  will ;  but 
whether  he  would  take,  or  whether  he  would 
be  Lqrd  Vere, was  at  the  time  uncertain.  The 
next  life  estate,  after  those  named  in  the 
will,  was  not  to  the  person  by  name,  but 
to  the  Lord  Vere,  whoever  he  might  be.  To 
argue  from  the  fact  that  the  person  was  in 
esse  at  the  date  of  the  will  who  became  Lord 
Vere,  is  to  rely  upon  an  accident.  The  event 
might  have  been  otherwise.  He  would  not  ex 
necessitate  answer  the  description  within  the 
allowed  period.  A  limitation,  to  be  sup- 
ported, must  be  definite  and  certain  to  the 
man  or  to  the  peer  as  an  individual."  And 
so  even  the  second  limitation  to  the  grandson, 
after  the  first  to  the  son,  was  not  supported, 
though  both  were  in  esse  at  date  of  will ;  it 
not  being  certain  that  the  grandson  would 
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ever  become  Lord  Vere,  and  it  beingf  uncertain 
whether  the  person  who  should  next  become 
Irord  Vere,  would  be  capable  of  takings  at  the 
death  of  the  son,  or  within  twenty-one  years 
and  a  fraction  thereafter. 

Suppose  the  limitation  here  had  been  to 
Sally  for  her  life,  remainder  to  such  son  of  A. 
B.  as  should  become  her  husband,  for  life,  and 
at  the  death  of  survivor,  to  be  divided  among 
their  children  then  living,  if  any ;  and  if  none, 
then  to  be  equally  divided  among-  all  testator's 
children ;  and  suppose  that  A.  B.  had  a  son 
living  at  the  date  of  will  and  death  of  tes- 
tator, but  that  son  did  not  marry  Sally ;  and 
he  had  another  son  bom  after  testator's 
death  who  did  marry  her,  and  had  children 
by  her ;  and  Sally  then  died,  leaving 

186  that  husband  and  *those  children  sur- 
viving her ;  and  he  having  survived  her 

more  than  twenty-one  years  died,  leaving 
them  surviving  him ;  could  there  be  a  doubt, 
in  the  face  of  the  authorities  cited,  that  those 
children  could  not  take  as  purchasers, the  vest- 
ing being  postponed  beyond  the  prescribed 
period  ?  And  is  there  any  difference,  in  sub- 
stance, between  the  limitations  supposed  ancT 
the  limitations  in  the  testator's  will  ? 

That  it  makes  no  difference  that  the  object 
of  the  prior  devise,  held  to  be  void  for  remote- 
ness, never  came  into  existence,  with  refer- 
ence to  its  effect  on  any  ulterior  devise,  is 
shown  by  authorities  already  cited ;  and  Jar- 
man,  1  vol.,  p.  268  top; 242  marg.,  lays  it  down 
as  a  rule  not  to  be  questioned,  '*that  where  a 
devise  is  void  for  remoteness,  all  limitations 
ulterior  to  or  expectant  on  such  remote 
devise,  are  void  also,  though  the  object  of  the 
prior  devise  should  never  come  into  exist- 
ence." And  Mr.  Smith,  in  his  Original 
View,  2  Feame,  p.  414,  part  III,  ch.  4,  §  iii,  lays 
down  certain  propositions  connected  with  the 
doctrine  of  remoteness,  the  2nd  of  which  is : 
* 'Where  a  limitation  is  void  for  remoteness,  a 
limitation  in  remainder,  after  it,  is  not  accel- 
erated, but  is  also  void."  Proctor  v.  Bishop 
of  Bath  and  Wells,  is  a  conclusive  authority 
for  this  proposition. 

Mr.  Smith,  at  same  page,  lays  down  another 
proposition  which  is  peculiarly  applicable 
to  the  bequest  of  the  slave  and  future  increase, 
if  the  effect  of  that  bequest  is  to  be  gov- 
erned by  the  construction  presently  sug- 
gested ;  which  proposition  is  in  these  words : 
"Where  a  testator  first  makes  a  gift  in  terms 
which  would  carry  the  absolute  interest  in 
chattels,  and  then  proceeds  to  restrict  it  to 
an  estate  for  life,  adding  a  limitation  over 
which  is  void  for  remoteness  ;  the  entire  in- 
terest, as  conferred  by  the  original  gift,  re- 
mains unaffected  by  the  subsequent  attempt 
at  restriction."  Now  the  bequest  of  the 
slave  Phoebe  and  her  future  increase, 

187  *under  the  11th  clause,  is  at  first  made 
in  such  terms  as  would  carry  the  abso- 
lute interest.  The  testator  certainly  de- 
signed, by  this  clause,  to  dispose  of  his  whole 
interest  not  only  in  Phcebe,  but  in  her  future 
increase.  He  first  lends  her  and  her  future 
increase  to  his  daughter  Sally,  and  then  pro- 
ceeds in  the  same  clause,  to  add  a  phrase :  *'to 
be  possessed  by  her,  and  upon  the  same  terms 
and  conditions  as  she  will  hold  her  land." 


And  it  is  said  that  this  modifying  phrase  con- 
fined her  to  a  life  estate  only,  because  it  is 
necessary  in  order  to  ascertain  the  quantity 
of  interest  intended  to  be  given  to  her,  and  to 
others  besides  her,  to  look  to  the  devise  of  the 
land,  and  to  read  this  clause  in  the  same  way, 
and  give  it  the  same  construction,  as  if  the 
testator  had,  in  making  the  bequest,  used  the 
same  language,  and  made  the  same  limita- 
tions, in  express  terms,  that  are  found  in  the 
clause  making  the  devise  of  the  land  to  her 
and  to  Nancy  Perry.  Concede  this  to  be 
proper,  and,  I  submit,  it  has  been  shown,  that 
the  limitation  attempted  to  be  made,  being 
void  for  remoteness,  the  interest  and  estate 
of  Sally  became  absolute. 

But  suppose  it  be  impracticable,  under  rules 
of  construction,  to  imply,  from  the  phrase  "to 
be  possessed  by  her,  and  upon  the  same  terms 
and  conditions  as  she  will  hold  her  land,"  lim- 
itations not  only  to  her  for  life,  but  to  any 
husband  she  may  have  for  his  life,  and  at  the 
death  of  survivor,  then  to  her  children,  if  she 
has  any ;  and  if  none,  then  to  all  testator's 
children.  Suppose,  I  say,  it  be  impracticable, 
under  the  rules  of  law,  to  imply  and  supply 
all  (and  if  not  all  then  certainly  not  any)  of 
these  limitations,  then  what  is  the  conse- 
quence? It  is,  I  emphatically  answer  this, 
that  the  attempted  modification  or  restriction 
upon  the  interest  or  estate,  first  limited  to 
Sally  Stone,  must  fail  and  be  of  no  effect,  and 
that  interest  and  estate  remains    absolute 

and  unrestricted. 
188  *Can  these  limitations  be  implied  and 
supplied  by  force  of  the  aforesaid 
phrase?  Is  not  the  effect  of  that  phrase 
rather  to  annex  to  the  gift  to  Sally  conditions, 
than  to  superadd  limitations  ? 

But  in  any  and  every  aspect  of  it,  can  this 
phrase  make  so  strong  a  case  forconfining- 
Sally  to  a  life  estate,  as  was  furnished  by  the 
express  language  in  many  of  the  cases  al>ove 
stated.  Take  the  case  of  Mellish  v.  Mellish  : 
"Hamil's  to  go  to  my  daughter  Catharine  as 
follows :  in  case  she  marries  and  has  a  son 
to  go  to  that  son  ;  in  case  she  has  more  than 
one  daughter  at  her  husband's  or  her  death, 
and  no  son,  to  go  to  the  eldest  daughter ;  but 
in  case  she  has  but  one  daughter,  or  no  child, 
at  that  time,  I  desire  it  may  go  to  my  brother 
Wm.  Mellish."  So  here :  "Phcebe  and  her 
future  increase  to  go  to  my  daughter  Sally, 
to  be  possessed  by  her  upon  the  same  terms 
and  conditions  as  she  will  hold  her  land,  viz  : 
in  case  she  marries,  to  go  to  her  husband  for 
life ;  in  case  she  has  more  than  one  child  at 
her  husband's  or  her  death,  to  be  equally 
divided  between  her  children  ;  but  in  case  she 
has  no  child  at  that  time,  I  desire  Phoebe  and 
her  increase  may  go  to  my  children  to  be 
equally  divided  among  them."  Hamil's  was 
real  estate,  and  the  bequest  now  under  con- 
sideration is  of  personalty.  But  still  as  to 
this  the  objection  because  of  remoteness 
applies  in  all  its  force.  The  vesting  may 
be  postponed  till  the  death  of  the  husband, 
and  that  may  be  more  than  twenty-one 
years  after  a  life  in  being.  But  as  to  the 
land  the  same  considerations  apply.  Can 
the  devise  to  Sally  and  any  husband  she  may 
have,  of  land,  to  be  possessed  upon  the  same 
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tenna   and    conditions    as     Nancy    Perry's 
land  is  to    be   possessed    by    her,    amount 
to  a  devise  to  her  children,  if  she  has  any,  and 
if  none,  then  to  all  the  testator's  children  ? 
Can  a  devise  to  A.  of  land,  to  be  possessed 
as  B.  by  a  precedent  clause  will  possess  cer- 
tain other  land  devised  to  him,  be  held 
189     to  give  the  property  to  ^C.  and  D.,  who 
are  not  named  at  all  ?    Can  the  court, 
bj  force  of  the  expression,  '*to  be  possessed," 
&c  be  authorized  to  iniply  or  interpolate  lim- 
itations to  Sally's  children,  if  any,   and  if 
none,  to  the  testator's  children  ?  Will  not  this 
be  going  further  in  supplying  words  than  is 
admissible  Z    Is  not  the  rule  on  this  subject 
well  laid  down  in  Lynch  v.  Hill,  6  Munf.  114, 
where  it  is  held,  '*that  in  supplying  words  in 
a  will,  it  is  the  most  correct  course  to  supply 
only  such  as  it  is  evident  the  testator  intended 
to  use,  and  not  such  also  as  would  be  necessary 
to  effectuate  the  supposed  intention  of  the 
testator  ?"    And  is  it  not  evident  here  that 
the  testator  intended  to  use  only  the  words 
which  be  did  use  ?    The  others  were  omitted, 
not  by  inadvertence,  but  from  design.    Yet 
it  is  equally  evident  from  the  whole  will  that 
the  testator  intended  the  issue  of  Sally,  if  any, 
to  take  the  land  set  apart  for  her,  forever, 
and  intended  by  the  clause  making  the  devise 
to  her,  to  dispose  of  his  whole  interest  iu  the 
land. 

Tet  no  estate  is,  in  express  terms,  given  to 
her  issue,  and  they  cannot,  as  purchasers, 
take  even  for  life.  Is  not  the  case  then 
hronght  still  more  strongly  within  the  influ- 
ence of  the  doctrine  of  approximation  or 
cypres,  and  of  that  general  principle  so  often 
adverted  to,  that  in  the  construction  of  wills 
the  paramount  intent  of  the  testator  shall 
prerail  ?  This  principle,  with  reference  to 
this  subject,  is  tersely  stated  by  Judge  Green, 
5  Rand.  287.  Says  he :  "Estates  tail  were 
mknown  to  the  common  law.  They  were 
created  by  the  statute  de  donis  conditionali- 
hos^  In  executing  this  law  it  was  the  duty  of 
the  court  to  ascertain  from  the  whole  will 
taken  together,  whether  the  intent  of  the  tes- 
tator was  to  provide  for  the  issue  of  the  first 
taker; and  if  so,  without  regard  to  the  par- 
tioUar  estates  given  in  terms  by  the  will,  to 
boMthat  the  first  taker  had  an  estate  tail, 
if  the  issue  could  not  otherwise  be  provided 
for  according  to  the  intention  of  the 
150  testator."  Or  as  expressed  ♦by  Judge 
Carr  in  Thomason  v.  Andersons  :  '*Did 
the  testator  mean  to  provide  for  his  daughter 
sndber  issue  indefinitely  ?  If  so,  this  is  an 
estate  tail,  no  matter  how  he  may  have 
upresaed  himself,  or  with  what  conditions 
or  limitations  he  may  have  attempted  to  clog 
it."  The  testator  intended  that  the  daughter 
skoidd  take  such  an  estate  in  the  property 
given  her  by  the  will,  as  would  be  transmis- 
sible to  her  issue,  and  this  must  be  an  estate 
tail  or  a  fee.  But  what  more,  at  most,  can 
^  implied  from  the  expression,  *'same 
terms  and  conditions  as  Nancy  Perry's," 
than  such  gifts  as  were  expressly  xpade  in 
^tellisb  V.  Mellish  ?  In  case  she  marries,  and 
bas  children,  to  such  children,  if  any  living 
at  her  death  ;  in  case  she  has  none,  then  over. 
These   considerations     apply     with    still 


greater  force  to  the  l>equest  of  the  slave  and 
future  increase  under  the  1 1th  clause.  The 
daughters  are  not  expressly  confined  to  life 
estates.  The  remainders  intended  to  be 
limited  by  the  phrase,  to  be  possessed  by 
them  upon  the  same  terms  and  conditions  as 
they  will  hold  their  lands,  are  ineffectual, 
because  of  the  want  of  sufficient  words. 
Being  ineffectual,  the  interest  of  the  daugh- 
ters become  absolute. 

If  the  daughter  Sally  did  not  take  an  estate 
tail  in  the  land,  and  the  atMolute  property  in 
the  slaves,  what  was  their  proper  destination 
upon  her  death  ?  The  court  below  inclined  to 
the  opinion  that  they  passed  to  the  testator's 
wife  and  children,  under  the  14th  clause  of  the 
will.  Did  the  testator  intend  to  embrace  the 
land  and  slaves  given  to  his  daughters  for  life, 
in  the  14th  clause  ?  The  fact  that  he  gives  the 
property,  intended  to  t>e  embraced  bv  that 
clause,  to  his  wife  for  life  or  widowhood,  is 
sufficient  to  show  that  he  did  not  intend  the 
property  before  given  to  his  daughters  for  life, 
to  pass  under  it.  But  if  the  further  opinion 
of  that  court  be  correct,  '*that  the  land 

191  and  slaves  given  *to  Sally  Stone  for 
life,  passed  over  to  the  testator's  chil- 
dren under  the  6th,  10th  and  11th  clauses  of 
his  will,"  which  of  his  children  are  to  take? 
Those  living  at  the  testator's  death,  and  their 
representatives,  or  those  only  who  were  living 
at  Sally's  death  ?  Unless  the  statute  of  1785 
can  be  used  to  give  the  testator's  children  the 
fee,  they  would  take  only  for  life,  and  the 
testator  would  be  intestate  as  to  the  reversion 
in  fee.  If  all  the  testator's  children  living  at 
his  death  are  held  to  take  under  the  6th,  10th 
and  11th  clauses,  and  to  take  the  fee,  and 
absolute  property,  then  the  representatives 
of  Sally,  the  life  tenant,  are  entitled  to  her 
due  share. 

A  child  who  is  made  a  legatee  for  life,  is 
not  thereby  incapacitated  from  claiming 
under  a  bequest  of  the  ulterior  interest  to  the 
testator's  children,  living  at  his  decease.  2 
Jarman,  55  top,  74  marg.,  and  note  (f),  re- 
ferring to  Jennings  v.  Newman,  3  Jar.  748. 
If  the  testator  died  intestate  as  to  the  rever- 
sion, Sally's  representatives  are  still  entitled 
to  her  share.  But  several  of  the  testator's 
children  having  survived  him,  afterwards, 
and'in  Sally's  lifetime,  died  without  issue  and 
intestate.  Sally's  representatives  are  enti- 
tled to  her  share  of  their  shares.  In  the  view 
taken  of  the  questions  by  the  court  below, 
itself,  then,  the  plaintiffs  have  an  interest  in 
the  proceeds  of  the  land  and  slaves,  and  their 
bill  should  not  have  been  dismissed. 

But  I  confidently  and  respectfully  conclude 
that  Sally  Stone  acquired  the  absolute  inter- 
est in  the  personalty  and  an  estPte  tail  in  the 
land.  An  examination  of  the  statute  of  1819, 
abolishing  the  rule  in  Shelly's  case,  1  Rev.  C. 
369,  §26,  will  show  that  in  the  opinion  of  the 
legislature,  where  a  contingent  limitation  was 
made  dependent  upon  the  dying  of  any  person 
without  children,  the  word  children  was  regu- 
larly held  by  the  courts  to  be  a  word  of  limita- 
tion   and  not  of  purchase;  and  LK>rd 

192  Mansfield,  one  of  the  most,  *if  not  the 
most,  distinguished  ornament  of   the 

English  bench,  frequently  and  most  emphati- 
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cally  in  some  cases,  held  "children"  in  a  will, 
where  none  were  in  existence  at  the  date  of  it, 
to  be  synonymous  with  "issue"  and  "heirs  of 
the  body . ' '  Witn  ess  his  remarks  in  Hodges  v. 
Middleton,  and  in  Davie  v.  Stevens,  1  Doug- 
las 321-4.  In  the  latter  case  the  devise  was, 
"I  give  and  bequeath  to  my  son  Wm.  Stevens, 
when  he  shall  accomplish  the  full  age  of 
twenty-one  years,  the  fee  simple  and  inherit- 
ance of  Ix>wer  Shelstone,  to  him  and  his  child 
or  children  forever."  William  was  about 
fifteen  and  lived  to  twenty-one,  and  died 
leaving  several  children.  The  question  was, 
whether  the  devise  conferred  on  William  a  fee 
or  fee  tail.  Lord  Mansfield,  after  argument 
said,  "I  had  a  mind  to  see  whether  ingenuity 
could  raise  a  doubt  on  one  side,  or  supply  an 
argument  on  the  other,  to  make  the  case 
plainer  than  it  is  on  the  face  of  it.  If  the 
testator  had  used  the  words,  "all  his  estate," 
"inheritance"  or  "forever,"  and  had  stopped 
there,  the  fee  simple  would  have  passed. 
But  the  words  "child"  or  "children"  are  to 
the  full  as  restrictive,  as  if  he  had  said,  "and 
if  my  son  die  without  heirs  of  his  body  ;"  and 
the  court  unanimously  held  that  William 
acquired  an  estate  tail  and  not  the  fee  sim- 
ple. 

Now  it  cannot  be  denied  that  any  word 
which  will  have  the  effect  of  cutting  down  a 
fee  to  a  fee  tail,  will  have  the  effect  of  enlarg- 
ing a  life  estate  to  a  fee  tail,  where  the  inten- 
tion to  provide  for  all  the  issue  of  the  first 
taker  may  be  collected  from  the  whole  will. 
Indeed  it  is  shown  by  many  authorities, 
above  cited,  that  the  courts  more  readily  yield 
to  the  restricted  construction  when  the  fee  is 
given  to  the  ancestor,  than  when  a  life  estate 
only  is  in  express  terms  given  to  him  ;  the 
danger  of  disinheriting  some  of  the  issue, 
being  much  greater  in  the  latter  case,  if  a 
restricted  construction  be  adopted. 

193         *Royall,  for  the  appellees. 

The  court  cannot  enquire  whether 
this  would  have  been  an  estate  tail  at  com- 
mon law  or  not.  It  has  been  settled  by  re- 
peated decisions  of  this  court,  that  these 
particular  words  in  a  will  give  only  an  estate 
for  life,  so  that  it  is  no  longer  open  to  ques- 
tion in  Virginia.  Smith  v.  Chapman,  1  Hen. 
St  Munf .  240 ;  Warners  v.  Mason  and  wife, 
5  Munf.  242 ;  Henderson  v.  Saunders,  Sand's 
Quar.  Law  Review  for  April  1860. 

But  this  will  would  not  have  made  an 
estate  tail  by  the  common  law.  The  argu- 
ment on  the  other  side  is,  that  it  was 
Caleb  Stone's  intention  to  provide  for 
Sally's  descendants  as  long  as  she  should 
have  any.  But  where  is  this  intention 
to  be  found  expressed  in  the  will  ?  It  may 
be  conjectured  that  Caleb  did  not  wish  his 
property  to  leave  Sally's  family  while  she 
should  have  progeny.  She  was  his  daughter, 
and  from  the  influences  which  are  known  to 
operate  upon  the  minds  of  men,  it  would  seem 
eminently  probable  that  he  wished  that 
daughter  and  her  descendants  to  enjoy  the 
provision  he  was  making  for  her,  as  long  as 
her  descendants  continued,  rather  than  any 
other  persons.    But  he  has  not  said  so.    Cer- 


tain terms  in  the  law  have  fixed  meanings, 
and  if  testators  use  those  terms,  they  must 
expect  the  law  to  fix  that  intention  upon 
them  which  those  terms  indicate,  irrespective 
of  what  may  have  been  in  their  minds. 
Amongst  those  terms  is  the  word  "children," 
which  the  law  conclusively  presumes  to  mean 
children  in  the  first  degree,  unless  it  be  nec- 
essary to  presume  otherwise,  to  effect  a  plain, 
manifest  and  certain  intent.  The  court  must, 
therefore,  read  the  will  as  it  finds  it  written, 
without  reference  to  theories,  probabilities  or 
conjecture,  and  in  that  it  is  nowhere  said, 
either  directly  or  by  implication,  that  Sally's 
offspring,  further  than  the  first  (Jegree,  is  to 
be  provided  for. 

194  *The  intention  which  the  law  fixes 
upon  this  testator,  as  learned  from  the 

legal  interpretation  of  the  words  that  he  has 
used,  is  to  give  it  to  Sally  for  life,  and  then, 
as  he  has  not  attached  words  of  inheritance 
to  the  gift  to  her  children,  to  them  for  life  ; 
making  no  further  disposition,  and  leaving 
the  property  at  the  death  of  her  children  to 
be  governed  by  whatever  rules  of  law  mig-ht 
apply.    Such  a  disposition  it  was  perfectly 
competent  for  him  to  make,  and  it  has  been 
decided  as  far  back  as  the  reign  of  Queen 
Elizabeth,  that  these  particular  words  make 
that  particular  disposition,  and  no  estate  tail. 
In  Wild's  case,  6  Coke  16,  it  was  resolved  that, 
if  land  be  devised  to  husband  and  wife,  and 
after  their  decease  to  their  children,  or  the 
remainder  to  their  children,   then,   thoug-h 
they  have  no  children  at  the  time,  the  hus- 
band and  wife  shall  take  for  life,   and   the 
children  the  remainder  as  purchasers.     Some 
slurs  have  been  thrown  on  this  resolution,  in 
Wild's  case,  which  I  pass  by  unnoticed,  leav- 
ing it  to  the  ample  and  complete  vindication 
of  my  learned  senior,  Mr.  Green.    See  also 
Buffar  V.  Bradford.  2  Atk.  R.  220 ;  Merest  v. 
James,  1  Brod.  &  Bing.  484,  5  Eng.  C.  L#.   R. 
156. 

The  line  of  distinction  in  reference  to  words 
which  make  an  entail  and  those  which  do 
not,  is  drawn  when  it  is  determined  whetHer 
there  is  a  limitation  over  upon  an  indefinite 
failure  of  issue,  or  a  like  limitation  upon   a 
fixed  and  definite  failure.    If  the  former,  it 
is   at  once  settled  that  there  is  an    entail, 
if  the  latter,  it  is  clear  there  is   not.     No^ir, 
language  could  not  make  it  clearer  than  it  is, 
that  the  limitation  over  here  to  Caleb's  cliil- 
dren,   is  in  case   of  Sally's  death   without 
children  living  at  her  death,  or  the  deatH  of 
children  she  might  leave,  before  the  death  of 
her  husband.    And  the  appellants  assume  tHe 
whole  case  when  they  declare  the  limitation 
over  to  be  upon  an  indefinite  failure  of  i&aue. 
This  assumption  is  nothing  but  another 

195  manifestation  *of  the  mirage  of  inten- 
tion which  the  testator's  supposed  Icind- 

ness  of  feeling  for  his  daughter  has  shaped 
itself  into. 

But,  say  the  appellants,  Sally's  hn&ha.tid 
might  have  been  unborn  at  the  time  of  the 
devise,  and  as  the  remainder  to  her  children 
is  not  to  take  effect  till  his  death,  which  mi^bt 
have  been  more  than  twenty-one  years  after 
her  death,  it  is  void  for  remoteness,  an^  this 
likewise  destroys  the  remainder  over  to  the 
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testator's  children,  because,  one  remainder 
being  void,  all  subsequent  ones  are.  So,. on 
the  construction  cy  pres,  Sally  must  take  an 
estate  tail.  This  proposition  will  be  discussed 
in  two  aspects :  first,  as  to  whether  the  re- 
mainder to  Sally's  children  being  void,  she 
Bbonldtake  an  estate  tail;  second,  whether 
the  remainder  to  her  children  being  void,  the 
remainder  over  to  the  testator's  children  is 
void  also. 

As  to  the  construction  cy  pres :  It  is  well 
settled  that  this  construction  is  to  be  nar- 
rowed rather  than  enlarged,  and  will  not  be 
applied  except  in  cases  perfectly  analogous 
to  those  where  it  has  been  already  made. 
Lewis  on  Perp.  marg.  454.  What  is  the 
construction  cy  pres?  This  construction 
is  made  where  the  testator  has  mani- 
festly two  intents,  which  cannot  possibly 
stand  together.  As  where  he  devises  to  a 
person  for  life,  remainder  to  his  unborn  son 
for  life,  as  a  purchaser,  remainder  to  the  issue 
of  that  unborn  son,  and  their  heirs  indef- 
initely. Here  it  is  plain,  and  cannot  be 
doubted,  that  he  wishes  the  descendants  of 
the  first  taker  to  have  the  property  in  per- 
petnnm,  but  they  cannot  have  it  in  the  way 
that  he  has  designated,  because  its  vesting 
in  the  children  of  the  unborn  son  would  be 
postponed  for  more  than  a  life  in  being  and 
twenty-one  years.  In  such  cases  the  courts, 
to  efifectuate  the  testator's  manifest  intent  to 
provide  for  the  issue,  have  sometimes  given 
the  first  taker  an  estatetail,the  only  way 
1%  in  which  it  could  be  done.  Lewis  *on 
Perp.  426  et  seq.  But  this  case  does 
not  come  within  the  construction,  because  the 
radical  essential,  the  intention  to  provide  for 
ileacendants  indefinitely,  does  not  appear. 
It  is  only  conjectured  from  the  near  relation- 
•bip  of  the  parties. 

The  construction  cy  pres  will  certainly, 
however,  never  be  applied  to  personal  prop- 
erty. 1  Feame  Con.  Rem.  205,  3rd  Am.  ed. ; 
Lewis  on  Perp.  marg.  485.  But  granting  for 
the  sake  of  the  argument  that  the  remainder 
to  Sally's  children  is  void  for  remoteness, 
^hy  give  Sally  an  estate  tail  ?  One  argu- 
ment of  the  appellants  for  an  estate  tail  is, 
that  Sally  might  have  died  with  one  child, 
and  fifty  grandchildren,  children  of  other  of 
her  children  deceased,  and  yet  if  children  in 
this  will  is  to  be  read  as  a  word  of  purchase, 
that  one  child  would  take  all  to  the  exclusion 
of  the  others. 

This,  then,  is  exactly  what  would  occur  if 
Sally  is  given  an  estate  tail.  Instead  of 
having  fifty  grandchildren  excluded,  we 
might  then  have  a  dozen  children  excluded  ; 
for  if  Sally  should  leave  thirteen  sons,  the 
oldest  wonld  take  all,  and  the  other  twelve 
would  go  begging.  If  anything  is  certain 
npon  the  face  of  the  will,it  is  that  all  of  Sally's 
children  should  have  the  property  equally. 
It  is  perfectly  certain  that  he  did  not  wish  one 
of  her  children  to  have  it  in  exclusion  of  all 
the  others.  If  the  remainder  is  too  remote, 
the  property  should  rather  revert  to  the  testa- 
tor's heirs. 

It  is  argued  that  personal  property  will  not 
revert ;  that  a  limitation  over  of  personal 
property  which  is  void  for  remoteness,  gives 


the  entire  interest  to  the  first  taker.  This  is 
not  law.  Personal  property  will  revert  under 
such  circumstances,  in  like  manner  as  real 
property.  Keyes  on  Chattels,  sects.  276,  280. 
Neither  will  the  expression  of  an  intention 
to  dispose  of  it  from  executors  prevent  a 
reverter.    There  must  be  an  effectual  and 

valid    disposition     from    them.       Id. 
197      *sects.  281, 282.    But  if  the  remainder  to 

Sally's  children  be  void,  let  that  over 
to  Caleb's  take  effect;  though  it  is  argued 
that  one  being  void,  all  are,  and  the  case  of 
Proctor  V.  Bishop  of  Bath  &  Wells,  2  H.  Bl. 
R.  358,  is  relied  on  for  this.  The  cases  are 
entirely  different.  The  devise  over  in  that 
case  was  only  to  take  effect  in  case  a  single 
and  particular  event  happened,  which  was  too 
remote.  In  that  case  Mary  Proctor  devised 
unto  the  first  or  other  son  of  Thos.  Proctor 
that  should  be  bred  a  clergyman,  and  be 
in  holy  orders;  but  in  pase  Thos.  Proctor 
should  have  no  such  son,  then  over.  The 
devise  to  Thos.  Proctor's  son  was  void, 
because  he  might  have  had  no  son  until 
the  hour  before  his  death,  and  that  son 
could  not  take  orders,  by  the  canons  of  the 
church,  until  he  should  be  twenty-three.  It 
was  then  contended  that  the  devise  over 
should  take  effect.  But  it  was  held  that  it 
should  not,  because  it  was  only  to  take  effect 
in  case  Thos.  Proctor  had  no  such  son  ;  that 
is,  a  son  in  holy  orders ;  and  that  could  not 
be  determined  until  twenty -three  years  after 
his  death.  The  devise  was  not,  in  case  Thos. 
Proctor  have  no  son,  but  in  case  he  have  no 
such  son.  It  is  true  that  where  one  remainder 
succeeds  another  and  is  only  to  take  effect 
after  the  first  is  expended,  if  the  first  be  void, 
the  second  is  likewise.  But  where  one  is  cre- 
ated as  a  substitute  for  another,  to  take  effect 
in  case  the  first  fails,  then  if  the  first  be  void 
for  remoteness,  the  second  will  take  effect,  if 
limited  upon  an  event  not  too  remote.  Fur- 
ther, if  a  remainder  be  substitutional,  and 
limited  to  take  place  upon  either  of  two  events 
which  shall  first  occur,  one  being  good  and 
the  other  bad,  if  the  event  which  is  good 
occur,  the  remainder  will  vest,  and  the  court 
will  not  enquire  whether  the  other  event, 
which  did  not  happen,  was  too  remote  or  not. 
This  was  the  case  in  Longhead  v.  Phelps, 
2  W.  Blacks.  R.  704,  which  is  the  case  that 

must  govern  this  question.     See  also 
198      Goring  v.  Howard,  ♦Id  Sim.   R.  395; 

Monypenny  v.  Pering,  15  Law  &  E^.  R. 
551. 

Now  it  is  plain  that  Caleb  Stone  intended 
the  remainder  to  his  own  children  to  vest  in 
interest,  either  upon  his  daughter  leaving 
children  who  should  subsequently  die  during 
the  life  of  any  husband  who  might  survive 
her,  or  upon  her  dying  without  children  liv- 
ing at  time  of  her  death.  The  first  of  these 
may  have  been  too  remote ;  the  second  was 
good.  This  must  be  so,  otherwise  his  will 
would  be  absurd.  What  could  prompt  him  to 
give  the  property  over  to  his  own  children  in 
case  Sally  should  have  children  who  should 
subsequently  die  during  the  life  of  her  sur- 
viving husband,  but  to  say  that  they  should 
not  have  it  in  case  Sally  never  had  children? 
His  will  must  be  read  thus:  I  give  the 
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property  over  to  my  children  in  case  Sally  has 
children  who  survive  her,  but  die  before  her 
husband,  or  in  case  she  never  has  children. 
In  the  latter  event  it  is  to  vest  in  interest  in 
them,  at  her  death,  to  await  enjoyment  till 
the  death  of  her  surviving  husband.  The 
contingency  not  too  remote  having  happened, 
the  court  will  not  enquire  whether  the  other 
was  too  remote  or  not,  as  in  Longhead  v. 
Phelps,  supra. 

Nor  is  it  necessary  that  it  should  be  ex- 
pressed in  the  will  in  words  that  the  gift  de- 
pends upon  either  of  two  contingencies.  It 
is  sufficient  if  it  be  necessarily  implied  from 
the  nature  of  things.  1  Jarm.  on  Wills,  3d 
English  ed.  268,  269,  270 ;  3  Atk.  R.  315 ; 
Feame  Con.  Rem.  513. 

But  the  remainder  to  Sally's  children  is 
good,  because  limited  to  take  effect  within  a 
life  in  being.  Norris  v.  Johnston,  17  Gratt.  8. 
The  language  of  the  will  makes  it  perfectly 
clear  that  it  was  to  vest  in  interest  in  the  chil- 
dren, at  Sally's  death,  to  await  enioyment  till 
the  death  of  her  husband.  A  remainder  need 
not  take  effect  in  possession  within  a 
199  life  in  being  *and  twenty-one  years. 
It  is  sufficient  if  it  vest  in  interest  with- 
in that  time.  A  remainder  may  be  limited  to 
one  for  life,  remainder  to  his  unborn  son  for 
life,  remainder  to  the  unborn  son  of  that 
unbiorn  son,  provided  the  last  remainder  be 
limited  to  vest  in  interest  within  a  life  in 
being  and  twenty -one  years,  although  it 
may  have  to  wait  for  possession  till  the 
death  of  the  unborn  son.  Lewis  on  Perp^ 
409, 420,  g  3.  At  Sally's  death  it  l>ecame  cer- 
tain what  children  were  to  take  the  remain- 
der, and  it  would  vest  then,  to  await 
enjoyment  till  the  death  of  the  husband. 
The  objection  that  Sally  might  have  left 
grandchildren,  but  no  children,  and  that 
these  grandchildren  could  not  take  if  chil- 
dren is  to  be  read  a  word  of  purchase,  is 
effectually  disposed  of  by  Judge  Moncure  in 
Henderson  v.  Saunders,  ubi  supra.  He  has 
so  willed  it,  and  so  let  it  be. 

Wm.  Green,  on  the  same  side. 

I.  To  support  their  pretensions,  advanced 
in  the  bill,  appellants  must  maintain  that 
Sally  Stone  took,  under  her  father's  will,  an 
interest  devisable  and  bequeathable  in  the 
land  and  in  the  slaves  it  gave  her.  Accord- 
ingly this  is  attempted  by  counsel  for  them, 
under  distinct  heads,  in  divers  aspects. 

1.  As  to  the  land :  First,  on  the  supposi- 
tion that  she  took  therein  an  estate  no  way 
distinguishable  from  that  which  Nancy  Perry 
took  in  the  land  given  her  under  the  same 
will. 

Respecting  this,  it  cannot  be  disputed  that 
the  testator  intended  to  give  her  no  more  than 
an  estate  during  her  own  life  and,  at  most, in 
addition  thereto,  contingently,  during  the 
widowerhood  of  one  other  person.  Counsel 
opposite  does  not  hesitate  to  concede  this. 
But  he  strives  to  maintain  that  nevertheless 
the  testator's  will  has,  against  his  wish,  a 
quite  contrary  effect ;  so  as  to  give  her  an 
absolute  fee  simple  ;  and  yet  not  what  may 
be  called  a  natural  fee  simple,  which 
200  would  *still  permit  his  intention  in 
favor  of  his  other  children  in  case  this 


daughter  should  have  none,  to  prevail,  by 
means  of  an  executory  limitation  that,  grafted 
upon  such  a  fee  simple,  would  be  valid  ;  but 
an  artificial  fee  simple,  the  product  of  a  legal 
metamorphosis  from  an  artficial  fee  tail :  the 
sole  means,  within  the  compass  of  possibility, 
whereby  this  utter  frustration  of  the  tes- 
tator's unmistakeable  intention  could  be 
brought  about — and  to  what  end  ?  In  order 
that  appellants  may  get,  under  general  words 
in  Sally  Stone's  will,  what  she  never  dreamed 
it  was  in  her  power  to  give. 

As  a  first  step  towards  accomplishing  this 
result,  a  great  many  reported  decisions  have 
t>een  cited,  to  prove  that,  despite  the  plainest 
intention  to  give  to  the  first  taker  no  more 
than  a  life  estate,  nevertheless  he  may  take 
estate  tail :  And  certainly,  wherever  the  law 
"aforetime"  remains  in  this  respect  unal- 
tered, no  position  is  more  indubitable.  Bat 
then,  even  under  that  aforetime  law,  this 
never  happened  except  where  the  testator  hajd 
(or,  what  practically  was  equivalent,  was  held 
to  have)  another  and  a  paramount  intention, 
not  legally  compatible  with  the  first  taker's 
having  a  mere  life  estate ;  so  that  both  his  in- 
tentions, or  (to  speak  perhaps  more  accu- 
rately) l>oth  parts  of  his  one  intention,  could 
not  by  law  stand  together.  Under  such  cir- 
cumstances, that  which  he  presumably  con- 
sidered the  less  important  was  displaced  :  in 
order  that  what,  it  was  supposed,  he  had 
more  at  heart  might  take  place.  And  all 
such  cases,  if  I  mistake  not,  may  be  ranged 
in  two  classes,  both  really  depending  upon 
this  one  principle :  First,  where,  though 
there  was  an  expressed  intention  to  give  to 
the  first  taker  no  more  than  a  life  estate,  yet, 
upon  the  face  of  the  will,  or  upon  it  coupled 
with  admissible  extraneous  evidence,  there 

was  an  equally  clear  intention  to  give 
201      a  remainder  to  the  heirs  of  his  '^^dy 

or  to  some  description  of  such  heirs ; 
so  as  to  bring  the  total  limitation  within  the 
despotic  influence  of  the  Rule  in  Shelley's 
case :  Secondly,  where,  with  such  an  ex- 
pressed intention  as  to  the  first  taker,  there 
was,  upon  the  face  of  the  will,  or  upon  it 
coupled  with  such  evidence  as  aforesaid,  an 
equally  clear  intention  that  what  was  given 
him,  expressly  for  life  only,  should  become 
another's  whenever,  in  an  indefinite  future, 
the  first  taker's  issue  or  some  particular  line 
of  such  issue  should  have  failed,  and  not  till 
then  ;  it  being  thence  inferred,  that  a  t>enefit 
was  intended  preferably  for  such  issue,  which 
they  could  not  take  unless  by  vesting  in  their 
ancestor  (the  first  taker)  an  estate  tail ; 
whether  because  there  was  no  direct  gift  to 
them  by  way  of  remainder;  or  because,  if 
such  gift  to  them  were  implied,  then  the  case 
would  come  within  the  range  of  the  Rule  in 
Shelley's  case,  in  like  manner  as  where  such 
gift  to  them  was  express,  and  so  this  class  of 
cases  would  become  identical  with  the  class 
first  mentioned.  Where  that  Rule  still  oper- 
ates, as  it  does  in  cases  governed  by  the  same 
law  which  (as  having  been  the  lex  temporia) 
is  alleged  by  counsel  opposite  to  govern  ours, 
it  makes  no  difference  whether  it  is  in  the 
one,  or  in  the  other,  of  these  modes  that  the 
result  is  effected. 
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If  there  be  two  such  classes,  really  separate 
and  distinct,  then  the  case  of  Jesson  et  al. 
y.  Wright,  2  Bligh.  1,  which  by  counsel 
opposite  is  placed  in  the  foreground  of  his 
srgnment,  conies  within  both  of  them.  The 
dectsion  therein  by  the  House  of  Lords, 
which  house  isthac  vice  consisted  of  only 
Lord  Eldon  and  Lord  Redesdale, — overrul- 
iog  the  judgment  of  the  King's  Bench  in  the 
same  case,  and  what  Mr.  Jarman  calls  a 
"long  line"  of  other  cases,  (2  Jarm.  Wills 
286-^ ;  see  p.  295 ;) — has  established  in  Eng- 
land, that  where  there  is  a  devise  to  W.  for 
life,  and  after  his  decease  to  the  heirs  of  his 
body,  in  such  shares  and  proportions 
302  as  *he  shall  appoint,  and,  for  want  of 
such  appointment,  to  the  heirs  of  his 
body,  share  and  share  alike,  as  tenants  in 
common,  and,  if  but  one  child,  the  whole  to 
each  only  child,  and,  for  want  of  such  issue,  to 
the  heirs  of  the  devisor ;  there  the  first  taker 
(W.)  has  an  estate  tail :  The  case  being,  let 
me  repeat,  within  both  of  the  classes  afore- 
said (Lf  in  realty  there  be  two),  by  there  t>eing, 
first,  a  remainder  to  the  heirs  of  the  body  of 
the  first  taker,  not  sufficiently  shown,  by  the 
context  or  otherwise,  to  mean  some  other, 
less  comprehensive,  <^ass  of  remaindermen, 
and,  secondly,  a  limitation  over  upon  an 
indefinite  failure  of  his  issue;  Lord  Redes- 
dale insisting  mainly  upon  the  first  of  these 
grounds,  LoM  Eldon  mainly  upon  the  second. 
And,  for  the  purposes  of  this  discussion,  it 
may  be  conceded  that  the  decision  in  our 
Virginia  case  of  Moore  v.  Brooks,  12  Gratt. 
135,  professedly  following  that  of  the  Lords 
in  Jesson  v.  Wright,  has  settled,  though  made 
only  by  three  judges  against  two,  that  where 
io  this  state,  there  is  a  devise,  in  the  will  of 
s  testator  who  died  before  1  Jan.  1820,  to  his 
two  daughters  "to  be  held  by  them  during 
their  natural  lives  and  no  longer,  and  then 
eqnally  divided  between  their  heirs  lawfully 
begotten,"  without  any  limitation  over; 
there  also  the  respective  first  takers  have  an 
estate  tail. 

Neither  of  these  decisions  has  any  bearing 
on  our  case ;  because  in  Caleb  Stone's  will 
there  is  no  phrase  having  even  the  slightest 
resemblance  (in  meaning  and  effect)  to  the 
phrase  "heirs  of  the  body"  or  "heirs  lawfully 
begotten," — which  latter  has  t>een  for  centu- 
ries held  precisely  tantamount  to  the  former, 
(Church  V.  Wyatt,  Moore  637;  Harrington 
7.  Smith,  2  Sid.  41,  42,  43,  74,  74  ;  Barrett  v. 
Beckford.  1  Ves.  sen.  521 ;  Nanfan  v.  Legh, 
7  Taunt.  84,  2  Marsh.  107 ;  Mortimer  v.  Hart- 
ley, 6  Welsh.  H.  &  G.  59, 3  Engl.  L.  A  E.  Rep. 
536;  Matthews  v.  Gardiner,  17  Beav.  257; 
C^ood  V.  Good,  7  Ell.  A  B.  295,  40  Eng. 
203  L.  &  B-  Rep.  212 ;  Com.  Dig.  *tit.  De- 
vise, N.  5 ;  Hargr.  Co.  Litt.  20b,  note 
2;  Fearn.  Posth.  171;  2  Jarm.  Wills  233; 
Hall's  lessee  v.  Vandegrift,  3  Binn.  374 ;  Pad- 
dison's  lessee  v.  Flamer,  1  Harr.  A  McH.  336 ; 
oLom.  Dig.  296  [197] ;  see  also  Carter  v.  Tyler, 
1  Call  165  ;)  and  was  taken  in  Moore  v.  Brooks 
to  mean  nothing  else, — in  Caleb  Stone's  will, 
I  say,  there  is  no  such  phrase,  connected  with 
any  gift  therein  to  any  of  his  daughters ;  nor 
is  ti^re  any  limitation  over  upon  an  indefi- 
nite failure  of  issue  of  any  first  taker,  as,  at 


a  more  appropriate  place,  it  will  be  my  par- 
ticular business  to  prove :  But  both  those 
cases  are  authorities  in  ours,  of  high  grade, 
and  in  favour  of  appellees;  for  in  each  of 
them  one  ground,  and  in  one  the  sole  ground, 
of  decision  expressly  was,  that  the  words 
employed  in  the  respective  wills  then  sub 
judice  could  not  be  taken  as  equipollent  with 
the  word  ''children,"  which  in  our  case  is 
the  word  used.  In  the  former  of  them,  when 
it  was  before  the  King's  Bench,  the  judges 
who  then  sat  therein  concurred  in  holding, 
that  the  words  "heirs  of  the  body"  were 
sufficiently  shown  by  the  context  to  mean  only 
"children,"  and  therefore  that  the  first  taker 
had  but  a  life  estate.  Doe  d.  Wright  v.  Jes- 
son, 5  Maule  A  8.  95.  And  although  their 
judgment  was  reversed,  yet  that  was  not  upon 
the  ground  that  this  consequence  would  not 
have  legitimately  followed,  if  the  technical 
words  "heirs  of  the  body"  could  there  have 
been  read  as  "children,"  but  on  the  contrary 
with  a  full  admission  on  every  hand  that  it 
would, — and  all  the  argumentation  of  counsel 
in  that  case,  reproduced  by  counsel  in  this, . 
upon  the  deprecable  consequences  of  reading 
the  former  words  so  as  to  give  them  the  sense 
and  effect  of  the  latter  word,  proceeded,  not 
upon  a  denial,  but  upon  an  assertion,  that, 
if  the  will  were  so  read,  those  consequences 
must  ensue,— unless  counteracted  by  there 
being  superadded  a  limitation  over  upon 
an  indefinite  failure  of  issue  of    the    first 

taker;  which,  indeed,  would  necessa- 
204      rily    'restore  to   the  phrase  used,  or 

insuperably  prevent  its  for  a  moment 
losing,  in  that  connexion,  its  primary  legal 
sense,  its  technical  acceptation.  And  in  the 
latter  (Moore  v.  Brooks)  the  two  dissenting 
judges,  though  the  reasons  of  their  dissent  are 
not  reported,  must  needs  have  held  that,  in 
the  wUl  before  them,  "heirs  lawfully  begot- 
ten" bore  the  restricted  sense  of  "children," 
with  the  consequence  of  giving  to  the  first 
takers  no  more  than  life  estates  respectively  ; 
which  consequence,  if  the  words  were  to  be 
so  read,  was  admitted  distinctly , — not  only  so, 
but  moreover  urged  as  an  argument  in  sup- 
port of  their  refusal  so  to  read  them, — by  the 
three  judges  who  composed  the  majority. 
12  Gratt.  144.  The  point,  however,  does  not 
rest  upon  mere  admissions  or  arguments  of 
any  counsel  or  any  judges  ;  but  more  securely 
reposes  upon  solemn  decisions,  both  in  Eng- 
land and  in  Virginia,  which,  subsequently  to 
that  of  the  Lords  in  Jesson  v.  Wright,  have 
re-established, — if  (contrary  to  what  was 
always  Mr.  Jarman's  opinion,  2  Pow.  Dev. 
edit.  Jarm.  488-492  ;  2  Jarm.  Wills  300-305  ;) 
it  had  been  at  all  shaken  thereby — the  rule 
that  even  "heirs  of  the  body"  may  be  read, 
under  circumstances,  so  as  to  mean  "chil- 
dren," and  that  when  so  read,  those  words 
will  give,  as  this  word,  when  not  forced  out 
of  its  natural  signification,  gives,  to  the  first 
taker  no  more  than  a  life  estate.  Jordan  v. 
Adams,  6  Comm.  Bench  N.  S.  748,  9  id.  483  ; 
Pryor  v.  Duncan,  6  Gratt.  27,  explained  12  id. 
149,  Moore  v.  Brooks. 

From  these  authorities,  of  all  grades,  a  con- 
clusion results,  a  fortiori,  which  numerous 
other  authorities,  level  to  the  precise  point, 
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have  established ;  namel j,  that  where,  after 
an  estate  for  life,  or  for  lives, — expressly,— 
^iven  to  the  first  taker,  a  limitation,  in  the 
same  will,  to  such  first  taker's  "children"  liv- 
ing at  the  termination  of  the  particular  estate 

so  given  him,  purports  to  give  each  of 
205      them ,  in  his  or  her  d  istinct  and  *se veral 

shares,  an  estate  descendable  from  him 
or  her  as  the  root  of  inheritance,  whether  to 
the  respective  heirs  of  their  bodies,  (8m.  Ex. 
Int.  §  479-483 ;  Webster  v.  Cooper,  14  How. 
488  ;  see  also  Hajs  v.  Hays,  5  Richards.  31 ; 
Mandeville  v.  Carrick,  3  Ridgew.  352, 367-368, 
Ridgew.  L.  &  S.  485 ;  Hamilton  v.  West,  10 
Ir.  Eiq.  Rep.  75 ;)  or,  as  in  the  sequel  will  ap- 
pear more  pertinent  on  the  present  occasion, 
to  their  respective  heirs  general,  (Ginger  v. 
White,  Willes  348  ;  North  v.  Martin,  6  Sim. 
266  ;  Lees  v.  Mosley,  1  Younge  &  Coll.  Ezch. 
R.  589 ;  Greenwood  v.  Rothwell,  5  Man.  &  G. 
628,  6  Scott's  N,  R.  670,  6  Beav.  492 ;  Slater 
V.  Dangerfield,  15  Mees.  &  W.  263  ;  Blanchard 
V.  Brooks,  12  Pick.  47 ;  re  Sanders,  4  Paige 
293 ;  Miller  v.  Lynn,  7  Penns.  St.  Rep.  443  ; 
Gernet  v.  Lynn,  31  id.  94 ;  Guthrie's  Appeal, 
37  id.  9 ;  Chew's  Appeal,  ibid.  23 ;  Lantz  v. 
Trusler,  ibid.  482 ;  Den  v.  Parker,  12  Ired. 
123;  Williams  v.  Beastey,  1  Winst.  102;  Doe 
V.  Jackman,  5  Ind.  Rep.  288  ;  see  also  Sisson 
V.  Seabury,  1  Sumn,  235 ;  Jones  v.  Ward,  5 
Ired.  Eq.  Rep.  400 ;  Birthright  d.  Hall  v.  Hall, 
3  Munf.  536  ;  Shackelford  v.  Newbill,  2  Patt. 
A  H.  232 ;)  there  such  limitation  has  not  the 
effect  of  enlarging  the  first  taker's  estate, 
so  as  to  make  the  children's  remainder 
coalesce  therewith,  but  they  will  take  as  pur- 
chasers :  And  this  is  not  varied  even  where 
there  follows  an  ultimate  limitation  over,  in 
default,  or  for  want  of  issue,  shown  by  the 
context  to  mean  "children,"  of  the  first  taker, 

2  Jarm.  Wills  372-379 ;  Hayes's  Principles  for 
Expounding  Dispositions  of  Real  Estate  to 
Ancestor  Ac.  29-31 ;  see  also  Tucker  v.  Baker, 
11  Ir.  Eiq.  Rep.  104  ;  S.  C.  (Baker  v.  Tucker,) 

3  H.  L.  C.  106,  2  Eng.  L.  A  E.  Rep.  1 ;  Rich- 
ards V.  Davies,  13  Comm.  Bench  N.  S.  69, 861 ; 
Wright  V.  Baury,  7  Cushing  105 ;  Powell  v. 
Board   of  Domestic  Missions,  49  Penn.  St. 

Rep.  46. 
But  it  is  insisted  by  counsel  opposite  that, 
if  this  be  so,  still,  where  the  limitation 
206  after  an  express  life  estate  ♦to  the  first 
taker  is  such,  as  would  give  his  children, 
in  the  character  of  purchasers,  no  more  than 
a  life  estate,  there  a  different  rule  must  obtain: 
The  contention  (if  I  rightly  conceive  it)  being, 
that  because  of  the  defectiveness  of  such  a 
limitation,  to  meet  the  presumed  (certainly 
not  declared  or  demonstrated)  intention  of 
the  devisor  in  favour  of  all  the  posterity  pro- 
ceeding from  the  first  taker,  his  life  estate 
must  be  changed  into  fee  tail,  by  construc- 
tion, as  a  necessary  means  towards,  in  this 
respect,  accomplishing  the  testator's  inten- 
tion. And,  notwithstanding  the  devise  in 
question  was  made  long  after  the  first  of 
January  1787,  when  the  statute  of  1785,  (12 
Hen.  Stat.  157,)  dispensing  with  words  of 
inheritance  to  create  a  fee  simple,  took  effect, 
it  is  insisted  further  that  the  limitation 
therein  to  the  first  taker's  children  must  be 
construed  to  give  them,  as  purchasers,  no 


larger  an  estate  than  for  their  own  lives ; 
because  such,  before  that  statute,  was  the 
rule  of  construction,  and  the  lex  temporis, 
under  which  Caleb  Stone  both  made  his  will 
and  died,  ordained  that  **every  estate  in  lands 
which  since  [7  Oct.  1776]  hath  been  limited, 
or  hereafter  shall  be  limited,  so  that,  as  the 
law  aforetime  was,  such  estate  would  have 
t>een  an  estate  tail,  shall  be  deemed  to  have 
been  and  to  continue  an  estate  in  fee  simple." 
V.  L.  1803,  1814,  c.  90,  s.  9.— On  the  latter  of 
these  points  I  waive  all  contention,  since  the 
case  of  Doe  d.  See  v.  Craigen,  8  Leigh  449, 
wherein  President  Tucker  explicitly  suc- 
cumbed to  this  court's  decisions  in  the  prior 
cases  there  (p.  452)  cited  by  him.  And  I  do 
this  the  more  cheerfully,  because,  on  the  for- 
mer point  I  conceive  the  law  to  be  perfectly  set- 
tled, that  a  limitation  to  one  for  life,  with  re- 
mainder to  his  children  for  life,  never  gave 
an  estate  tail  to  the  first  taker;  does  not 
now  give  such  an  estate,  where  the  law  still 
continues  in  force  as  it  was  here  ''afore- 
time." 

For  this  I  shall  go  no  further  back 

207  than  Wild's  case,  *commonly  so-called. 
And,  as  there  has  been  a  marvellous 

amount  of  blundering  (I  can  find  no  fitter 
word), about  this  leading  case, even  among 
persons  so  learned  and  intelligent  as  Lord  Al- 
vanley  and  Lord  St.  Leonards,  whose  errors 
are  reproduced  by  counsel  opposite,  I  propose, 
first  of  all,  to  remove  out  of  our  way  those 
errors. 

The  book  called  Sir  Francis  Moore's 
Reports,  containing  cases  which  run  through 
one  hundred  and  thirty-five  years,  and  which 
therefore,  however  they  may  have  been  of  his 
collecting,  out  of  other  men's  MSS.,  were 
certainly  not  all  of  his  own  reporting,  was 
first  published  in  1663,  long  after  his  death, 
(which  happened  20  Nov.  1621,  Wallace's 
Reporters,  3rd  edit.  36 ;)  and  more  than  sixty 
years  after  the  case  here  in  question  had 
been  decided ;  which  is  reported  in  that  vol- 
ume, p.  397,  pi.  519,  by  the  name  of  Richard- 
son V.  Yardley.  So  much  of  the  report  as  is 
here  material,  literally  translated  from  the 
norman-french,  or  rather  the  law-french,  of 
that  time,  is  as  follows :  "HiU.  37  Eliz.  rot. 
1030.  In  ejectione  firmae,  the  jury  found  a 
devise  to  wife  for  life,  and  after  to  son,  and, 
if  he  should  die  without  issue,  to  the  child, 
which  then  was  in  utero  matris,  she  being 
far  gone  with  child,  and  its  issues  in  tail. 
Item,  my  will  is,  if  my  wife  die  and  my 
children,  without  issue  of  my  children  living, 
that  then  the  land  shall  remain  to  Richard 
Wild  and  his  wife,  and  after  their  death  to 
their  children.  The  devisor  dies,  his  wife 
and  all  his  children  also  die  without  issnCv 
and  Wild  and  his  wife  die,  having  issue : 
And  the  question  was,  whether  Wild  and  his 
wife  had  an  estate  in  tail,  or  that  they  had 
only  for  life,  with  a  remainder  by  purchase 
for  life  to  their  children  bom  at  the  time 
of  the  devise.  And  Popham  and  Gawdy, 
that  it  is  an  estate  tail  in  them.  And 
Clench  and  Fenner,  that  [it  is]  an  estate 
only  for  life." — ^In  reporting  the  same  case, 
6  Rep.  16b,  under  the  caption  "Wild's 

208  case,    HU.  41   Eliz.    In  the    ^King's 
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Beach/'  Coke  says:  "Hil.  37  Eliz.  in 
ejectione  firmae  between  Richardaon  and 
Tardlej,  in  the  King's  Bench,  on  not  guilty 
pleaded,  the  jury  gave  a  special  verdict  to 
this  effect,  ifand  was  devised  to  A.  for  life, 
the  remainder  to  B.  and  the  heirs  of  his  body, 
the  remainder  'to  Rowland  Wild  and  his  wife, 
and  after  their  decease  to  their  children,' 
Rowland  and  his  wife  then  having  issue  a  son 
and  a  daughter;  and  afterwards  the  devisor 
died,  and  after  his  decease  A.  died,  B.  died 
without  issue,  Rowland  and  his  wife  died, 
and  the  son  had  issue  a  daughter,  and  died : 
If  this  daughter  should  have  the  land  or  not, 
was  the  question  ;  and  it  consisted  only  upon 
the  consideration  what  estate  Rowland  and 
his  wife  had,  viz.  if  they  had  an  estate  tail,  or 
an  estate  for  life  with  remainder  to  their  chil- 
dren for  life.  And  the  case,  for  difficulty, 
was  argued  before  all  the  judges  of  England ; 
and  it  was  resolved,  that  Rowland  and  his 
wife  bad  but  an  estate  for  life,  with  remain- 
der to  their  children  for  life,  and  no  estate 
tail  ;*'  (so  that  the  daughter  of  Rowland's  son 
did  not  get  the  land,  whatever  intention  of 
the  testator  might  be  presumed  in  favor  of 
all  the  posterity  of  Rowland :)  And  then  Coke 
relates,  at  considerable  length,  the  reasons 
and  resolutions  of  the  judges.  Which  (it  is, 
foronr  present  purpose,  worth  noticing,)  he 
pablished  in  1607,  the  case  having  been  de- 
cided only  some  five,  or  at  most  six,  years 
before ;  almost  every  judge  of  England, 
that  had  l>een  on  the  bench  when,  as  he 
states,  the  case  had  been  argued  before  them 
aU,  and  moreover  a  large  number  of  Ser- 
jeants, and  barristers,  and  law  students  (of 
that  day,  since  come  to  the  bar),  who  must 
have  been  at  the  time  well  informed,  in  the 
main,  concerning  a  case  of  so  much  public  ex- 
pectation (in  the  profession)  as  this  was,  be- 
ingf  still  alive  ;  who  very  frequently  met  one 
another  in  Westminster  Hall  and  in  the  tem- 
ples and    inns    of   court,    and    elsewhere ; 

and  must  have  been  startled,  and  there- 
209     upon  compared  notes,  at  *any  serious 

misreport  of  the  case  in  a  book  of  such 
commanding  authority,  such  universal  and 
immediate  perusal  among  lawyers(in  the  then , 
not  comparative  only,  but  absolute,  paucity 
of  law  books),  as  each  Part  of  the  Reports 
(pnblished  in  Coke's  lifetime)  was  from  the  be- 
ginning :  Tet  this  report,  though  frequently 
cited,  within  a  few  years  after  its  publication , 
as  well  as  in  times  more  distant,  appears  to 
have  been  never  impeached,  as  incorrect  or 
in  any  manner  misleading,  until  since  and 
▼erj  long  after)  the  publication  of  Moore's 
report  of  the  case  (if  it  is  his), — which  publi- 
cation assuredly  Moore  himself  never  would 
have  permitted,  without  (at  least)  a  correction 
of  its  manifest  defectiveness,  in  not  indicat- 
vti^  what  judgment  was  at  last,  or  whether 
My  was  ever,  rendered.  But,  of  very  late 
time,  comparatively  speaking,  some  sort  of 
disparagement  has  been,  in  consequence  of 
that  publication,  attempted  to  be  cast  on 
Coke's  report,  by  the  two  modem  law-lords 
before  mentioned.  Thus,  in  Seale  v.  Barter, 
2  Bos.  &  P.  492-493,  I«ord.  Alvanley  said  : 
'^Wylde's  [Wild's]  case  (which  is  the  leading 
case  upon  this  subject)  was  cited  and  relied 


on.  I  will  shortly  state  that  case  as  it  is  re- 
ported in  6'  Co.  16,  and  in  Moore  397,  under 
the  name  of  Richardson  v.  Yardley ;  for 
though  the  titles  of  the  cases  are  different 
and  one  is  stated  to  have  t>een  in  the  41  Eliz. 
and  the  other  in  the  37  Eliz.,  it  is  hardly 
possible  to  consider  them  as  different  case% 
especially  as  the  name  of  Wylde  occurs  in 
them  both,  and  the  circumstances  are  so 
nearly  the  same  ;  and  indeed  in  some  books, 
where  the  report  in  Moore  has  been  cited,  it 
has  been  said  that  the  same  case  was  better 
reported  in  Coke."  His  lordship  then  states, 
with  substantial  accuracy,  the  principal  case 
from  Coke's  account  of  it ;  after  which  he 
proceeds  thus :  "But  a  case  was  there  put  as 
good  law,  that  if  A.  devise  to  B.  and  his  chil- 
dren or  issues  and  he  hath  not  any  issue  at 
the  time  of  the  devise,  the  same  is  an 

210  *estate  tail ;  and  a  case  is  cited  from 
Serjeant  Bendloe'  s  reports,  which  was 

a  devise  to  husband  and  wife  and  the  men 
children  of  their  bodies  begotten,  and  it  did 
not  appear  in  the  case  that  they  had  any  issue 
male  at  the  time  of  the  devise,  and  therefore  it 
was  adjudged  that  they  had  an  estate  tail  to 
them  and  to  the  heirs  [male]  of  their  bodies. 
According  to  the  report  in  Moore,  Popham 
and  Gawdy  held  that  Wylde  took  an  estate  tail 
notwithstanding  that  he  had  children  living 
at  the  time  of  the  devise,  though  Fenner  and 
Clench  thought  it  was  only  an  estate  for  life. 
It  appears  therefore  that  two  ,of  the  judges 
were  disposed  to  think  that  an  estate  tail 
would  pass  even  in  a  case  where  children  were 
in  esse  at  the  date  of  the  will,  and  they  all 
agreed  that,  if  no  children  had  been  born,  it 
would  have  been  an  estate  tail."  *  And  on  this 
criticism  of  Wild's  case  by  Lord  Alvanley, 
indorsed  by  Lord  St.  Leonards,  (to  be  sure, 
in  his  character  of  counsel  only,)  Mr.  Pettit 
relies  for  overthrowing  the  credit  of  Sir 
Edward  Coke's  report  of  that  case. 

Now,  never  in  my  whole  reading  have  I 
met  with  any  passage,  emanating  from  a  re- 
spectable source,  more  remarkable  for  osci- 
tancy  than  this  is.  Besides  mistakes  in  point 
of  expression,  not  all  of  which  are  exhibited 
in  my  preceding  extract.  Lord  Alvanley 
shows  that  he  could  not  have  read  Coke's 
report,  or  Moore's,  with  any  but  the  most 
drowsy  sort  of  attention.  He  resorts  to  prol>- 
able  arguments  for  proving  the  case  in  both 
reports  to  be  the  same,  notwithstanding  the 
difference  of  names,  though  Coke  expressly 
states  it  to  have  been  between  the  same 
parties  as  Moore  does ;  and  notwithstanding 
the  difference  of  times,  though  Coke  expressly 
states  it  to  have  arisen  at  the  same  time 
and  in  the  manner  Moore  does  :  And  then, 
notwithstanding  the  real  difference  of  dates, 
to  which  what  is  respectively  reported  by 
them  in  regard  to  judicial  sentiment  refers,  he 
takes  it  for  granted  that  the  opinions 

211  *of  the  four  judges  in  the  King's  Bench, 
which  alone  Moore  mentions,  are  the 

same  which,  delivered  about  four  years  later, 
Coke  reports  of  all  the  judges  of  England ; 
before  whom,  he  tells  us  expressly,  the  case 
was  debated  propter  difficultatem,  meaning 
(no  doubt)  on  account  of  that  very  division  in 
the  King's  Bench  mentioned  by  Moore, — in 
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conformity  with  what  was  a  common  practice 
in  those  days  and  long  t>ef ore  and  long  after. 
Witness  (besides  the  text-books,  Co.  Lit.  71  b- 
72a;  4  Inst.  68, 110, 119;  3  Blackst.  Comm. 
56;  1  Wooddes.  122;  3  Steph.  Comm.  418- 
419 ;)  Capel's  case,  1  Rep.  57  b-61  a,  62  a ; 
Shelley's  case,  id.  92th-93  a,  105  b,  106  a ; 
Chudleigh's  case,  id.  117  b-119  b,  121  a,  132  a ; 
I#ord  Crom  weirs  case,  2  Rep.  72  b ;  Butler  & 
Baker's  case,  3  Rep.  25  b-26a;  Knight's  case,  5 
Rep.  55  a,  56  a ; — Calvin's  case,  7  Rep.  2  a-b, 
28  b ;  Case  of  Sutton 's  Hospital,10  Rep.  22  a-b, 
23a,  24b;  (these  two  were  remarked  upon  by 
Coke  himself,  then  chief  justice  of  the  King's 
Bench,  in  Warrain  v.  Smith,  3  Bulstr.  146, 
not  quite  accurately,  supposing  that  report 
correct ;  compare  Slade's  case,  4  Rep.  92  a, 
93  a;)— Manby  y.  Scott,  2  Sm.  I^ead.  Cas. 
248,  249,  1  I^w.  7, 1  Sid.  109,  O.  Bridgm.  229, 
266 ;  Batnbridge  y.  Gardiner,  id.  402 ;  Col- 
linwood  V.  Pace,  id.  410,  416 ;  1  Sid.  193, 194, 
1  Ventr.  413  ;  Atkyns  v.  Clare,  id.  399,  412  : 
Which  cases,  with  numerous  others  in  this 
respect  similar,  show  that  on  such  occasions, 
contrariwise  to  the  practice  upon  writs  of 
error,  the  case  was  considered  as  not,  though 
the  question  was,  removed;  and  when  the 
latter  had  been  decided  by  the  judges  of  all 
the  courts,  including  those  of  the  court  from 
which  the  question  came,  judgment,  con- 
formably to  the  decision  of  all,  or  of  the 
major  part  of  all,  the  judges  so  convened, 
was  rendered^  in  the  court  wherein  the  case 
was  still  pending  unremoved,  and  as  the  judg- 
ment of  the  judges  of  that  court ;  agreeably 
to  what  Coke  reports  to  have  t>een  actually 

done  in  Hil.  41  Eliz.  in  Wild's  case. 
212      What  is  *still  more  remarkable.  Lord 

Alvanley  makes  these  very  gross  mis- 
takes, although  the  sentence  of  his  opinion 
immediately  following  what  I  have  quoted  is, 
'*The  next  case  to  which  I  shall  allude  is  that 
of  King  V.  Melling  ;"  which  is  always  cited 
from  the  report  of  it  in  1  Ventr.  as  incom* 
parably  the  best ;  and  there  he  was  stared  in 
the  face  with  such  expressions  as  these  :  by 
Rainsford,  J.,  pp.  225-6,  "I  rely  mainly  upon 
Wild's  case,  6  Co.,  which  was  brought  t>efore 
all  the  judges  of  England ;"  by  Twisden,  J.,p. 
227,  "I  rely  mainly  upon  Wild's  case,  6  Co., 
and  the  case  quoted  out  of  Benloe  in  the  end 
of  that  case,"  giving  it  as  it  is  given  in  6  Rep. 
17  b ;  '*  'tis  true,  that  case  is  variously  re- 
ported in  the  books,  but  I  adhere  to  my  Lord 
Coke,  presuming.that,  that  being  brought  be- 
fore all  the  judges,  in  the  argument  of  Wild's 
case,  it  was  a  true  report ;"  and  by  Hale,  C. 
J.,  p.  231,  "the  court  of  King's  Bench  were 
at  first  divided ;  indeed  it  was  afterwards  ad- 
judged an  estate  for  life  to  Wild  and  his  wife." 
But  the  most  serious  in  point  of  importance, 
though  not  the  sole  remaining,  nor  the  most 
remarkable,  of  his  oversights  (in  this  astound- 
ing collection  of  them)  is  exposed  as  follows 
by  Mr.  Jarman :  '*In  Seale  v.  Barter,  Lord 
Alvanley  observed  that  according  to  the  re- 
port of  Wild's  case  in  Moore,  two  of  the  judges 
thought  it  was  an  estate  tail  in  him,  though 
there  were  children  at  the  time  of  the  devise  ; 
but  probably  it  did  not  occur  to  his  lordship, 
that  the  devise  in  that  case  was  to  [Wild]  and 
his  wife  and,  after  their  death,  to  their  chil- 


dren ;  which,  it  is  now  admitted  on  all  hands, 
gives  an  estate  for  life  to  the  parents,  with 
remainder  to  their  children ;  so  that,"  con- 


tinues Mr.  Jarman,  *'the  notion  as  to  its 
being  an  estate  tail  was  clearly  untenable ;" 
(2  Jarm.  Wills  315 ;)  a  remark  repeated  from 
Mr.  Jarman's  supplemental  volume  to  Pow. 
Dev.  502 ;  and  again  repeated  in  the  third 
edition  (p.  372,)  doubtless  also  in  the  second, 
of  his  work  on  wills,  by  Wolstenholme 

213  *and  Vincent,  his  English  editors,  who 
by  no  means  adopt  implicitly  all  his 

views ;  and  not  quarrelled  with  by  Mr.  Per- 
kins, his  well-known  American  editor.  Fi- 
nally, the  statement  of  Lord  Alvanley,  that 
"they  all,"  meaning  all  the  four  judges  of 
the  King's  Bench,  "agreed  that,  if  no  chil- 
dren had  been  bom,  it  would  have  been  an 
estate  tail," — this  most  extraordinary  state- 
ment,— has  no  warrant  whatever  in  (even) 
Moore's  report ;  nor  in  another  report  of  what 
is  doubtless  the  same  case,  in  Gouldsb.  139, 
pi.  47,  although  given  there  without  any 
name,  and  among  cases  of  Hil.  43  Eliz. ;  while 
it  is,  in  the  most  positive  manner,  contra- 
dicted by  Coke's  report,  published  very  soon 
after  he  was  made  chief  justice  of  the  Com- 
mon Pleas,  when  his  intellectual  powers  were 
in  their  zenith,  of  a  case  which  he  doubtless 
had  himself  argued,  and  which  his  report  of 
it  shews  him  to  have  understood  perfectly. 
No  counsel  is,  indeed,  named  in  any  report  I 
have  seen  of  it ;  but,  besides  its  being  hardly 
possible  that  Coke,  then  at  the  head  of  the 
common-law  bar,  should  not  have  been  en- 
gaged in  such  a  case,  in  1  Ventr.  231,  King 
V.  Melling,  it  is  said  by  Hale,  C.  J.,  that  Coke 
did  argue  the  case  in  Moore  397,  of  Richard- 
son V.  Yardley ;  which  fact  may  well  have 
been  known  to  him,  from  some  yet  unpub- 
lished MS.  note  of  the  case,  or  from  tradition 
not  then  worn  out  in  the  profession,  or  from 
Sir  Francis  Moore's  communication,  whose 
grand-daughter  was  Hale's  first  wife.  Life 
of  Hale  (prefixed  to  Runn.  edit.  Hal.  Hist. 
Comm.  Law,  Dubl.  1792,)  p.  xzziii ;  Wallace's 
Reporters,  3rd  edit.  86. — Professor  Hoffman, 
in  his  Course  of  Legal  Study,  gives  a  selec- 
tion of  leading  cases  from  Coke's  Reports ; 
and  his  neat  and  at  the  same  time  accurate 
abstract  of  Wild's  case  is  in  these  words  : 
"Devise  to  baron  and  feme,  and  after  their  de- 
cease to  their  children,  or,  remainder  to  their 
children ;  whether  they  have  or  have 

214  not  children  at  the  time,  this  is  but  *an 
estate  for  life  in  baron  and  feme,  re- 
mainder to  their  children.  But  if  lands  are 
devised  to  A.  and  his  children  or  issue,  he 
having  none  at  the  time,  A.  takes  an  estate 
tail ;  but  if  he  have  children  at  the  time,  he 
and  his  children  take  a  joint  estate  for  life." 
Hoffm.  Leg.  Stub.  2nd  edit.  203. 

Having  said  this  much,  I  am  content  to 
leave  to  the  court  whether  "Wild's  case  is  a 
strong  authority  for  an  estate  tail  here,"  as 
counsel  opposite  insists  it  is ;  or  even  so  much 
as  the  very  slightest  of  all  possible  author- 
ities for  such  a  disposition.  Misunderstood, 
as  Lord  Alvanley  misunderstood  and  mis- 
stated it,  perhapsit  would  countenance  such  a 
position  ;  but,  with  the  due  corrective  applied, 
it  affords  not  any  such  countenance.    While 
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if  that  be  true  wbich,  as  counsel  opposite  says, 
**to wards  the  end  of  [Coke's]  report  is  as- 
serted," it  manifestly  tends  contrariwise; 
namely,  "that  if  a  devise  be  to  A.  for  life,  and 
after  his  death  to  his  children,  then,  even 
thoogh  A.  has  no  child  at  the  time,  he  shall 
onlj  take  a  life  estate  with  remainder  for  life 
to  his  children/'  Accordingly  that  gentle- 
man manifestly  feels  an  incumbent  onus  on 
him  to  give  some  answer  to  this  (as  he  styles 
it)  assertion ;  and  his  answer  is,  that  it  is 
"a  mere  obiter  dictum."  To  me  the  pro- 
priety seems  very  questionable,  of  calling  a 
solemn  resolution  by  the  twelve  assembled 
jndges,  upon  a  point  deliberately  considered, 
a  **mere"  obiter  dictum,  even  when  it  is  not 
strictly  necessary  to  the  decision.  I  will  not, 
however,  consume  time  in  remarking  further 
npon  that  topic ;  but  will  at  once  advance 
three  (more  pertinent)  propositions:  First, 
that  this  resolution  is  an  inevitable  corollary 
from  the  pre^ae  point  upon  which  the  case 
was  actually  decided :  Second,  that  if  no 
such  decision  had  been  made,  and  the  matter 
was  now  resting  upon  that  resolution  and 
the  reasoning  in  support  of  it  furnished,  with 
admirable  clearness,  in  Coke's  report,  with- 
out a  particle  of  influence  in  point  of 
215  authority,  *frcm  either  the  judges  that 
adopted  it,  or  the  great  jurist  who,  with 
his  own  manifest  approbation  thereof,  has 
reported  it,  still  it  would  stand  irrefragable  ; 
and  these  two  propositions  I  simply  submit 
to  the  court:  Third,  that  the  matter  does 
not  now  rest  there,  but  the  "resolution"  has 
been  since  confirmed  in  a  vast  multitude  of 
cases,  by  solemn  decision,  until  the  doctrine 
has  become,  in  the  words  of  Mr.  Jarman  be- 
fore quoted,  "admitted  on  all  hands," — to 
such  a  degree  that  he  did  not  think  it  worth 
while  to  quote  authorities  at  all  in  support  of 
it;  and  this  proposition  I  shall  proceed  at 
once  to  maintain,  by  citing  some  out  of 
that  multitude  of  cases  :  GoNodwin  v.  Good- 
win, 3  Atk.  370,  1  Ves.  sen.  226;  Denn  v. 
Page,  3  Dougl.  294,  1  Bos.  A  P.  261,  n. ; 
Hay  V.  Coventry,  3  Dumf.  &  £^.  33  ;  Foster 
T.  Romney,  11  East  594  ;  Doe  v.  Vaughan,  5 
Bam.  A  Aid.  464,  1  Dowl.  &  R.  52 ;  Ashley 
T.  Ashley,  6  Sim.  358. 

In  the  first  of  these  six  cases,  a  testator  hav- 
ing given  his  estate  in  Norfolk,  after  the 
deith  of  his  wife,  "to  Joan  Seaman  for  her 
life,  and  afterwards  to  her  children,  to  be 
equally  divided  amongst  them  share  and 
share  alike ;  and,  for  want  of  such  children," 
to  the  testator's  right  heir  on  the  side  of  his 
father ;  Joan  having  one  or  more  children 
bom  in  the  lifetime  of  the  testator,  and  one 
or  more  bom  after  his  death ;  Ix>rd  Hard- 
wicke  held  that  each  of  her  children  took,  by 
purchase,  in  remainder,  an  estate  for  life  and 
00  longer.  In  the  last  of  them,  a  testator 
having  devised  an  estate  to  A.  for  life,  re- 
mainder to  all  the  children  of  A.  as  tenants 
inoommonandnot  as  joint-tenants^  and,  for 
want  of  such  issue,  to  B.  for  life,  remainder 
to  all  the  children  of  B.  as  tenants  in  com- 
mon and  not  as  joint-tenants  ;  and,  for  want 
of  such  issue,  to  C.  in  fee ;  Sir  Lancelot 
ShadweU  V.  C.  held  that  the  children  of  A. 
took,  as  purchasers,  in  remainder,  estates  for 


life,  with  cross-remainders  between  them  for 
life,  with  remainder  to  B.  for  life,  with 

216  remainder  to  her  'children  for  life,  with 
cross-remainder  between  them  for  life, 

with  an  ultimate  remainder  to  C.  in  fee.  And 
the  whole  half  dozen  have  (out  of  a  much 
larger  number  of  English  and  American  cases 
to  the  like  effect)  been  selected  for  their  pos- 
sessing a  remarkable  property,  namely,  that 
of  overthrowing,  simultaneously,  no  less  than 
three  points  of  opposite  counsel's  argument. 
First,  in  all  of  them,  subsequent  to  Goodwin 
V.  Goodwin,  it  was  manifestly  considered,  and 
in  some  of  them  it  was  decided,  as  it  was  in 
that  case,  to  be  no  way  material  whether  the 
children,or  sons,or  daughters,  or  any  of  them, 
were  or  were  not  born  at  the  date  of  the  will 
or  in  the  lifetime  of  the  testator :  agreeably 
to  what,  in  that  earliest  case  of  the  six.  Lord 
Hardwicke  said :  "Wherever  there  is  a  re- 
miEiinder  to  children,  by  a  settlement  or  will, 
it  is  not  material  whether  they  are  alive  or 
not;  for  it  will  vest  in  different  parts  and 
proportions,  as  they  come  in  esse.  As  to  the 
interest  these  several  children  took  under  this 
devise,  it  clearly  is  as  tenants  in  common  for 
their  lives  only,  remainder  over  to  the  heir 
[of  the  devisor]  on  the  side  of  [his  father]  ; 
and  this  according  to  Wild's  case."  1  Ves. 
sen.  227.— Next,  in  all  of  them  it  was  held, 
that  the  first  taker  had  not  an  estate  tail,  but 
only  an  estate  for  life,  although  the  remainder 
to  his  or  her  children  or  sons  or  daughters 
was  for  life  only ,•  without  a  provision  for  their 
descendants. — Lastly,  there  was  in  each  of 
them,  tl\pugh  there  was  not  (as  Mr.  Pettit 
points  out)  in  Wild's  case,  a  limitation  over 
in  default  of  such  issue. 

Under  this  last  head  the  fault  of  that  gentle- 
man's argument, — or  rather  its  excellence, 
regarded  as  an  effort  in  support  of  a  bad 
cause, — consists  in  his  not  distinguishing  be- 
tween limitations  over  upon  a  definite,  and 
such  limitations  upon  an  indefinite,  failure 
of  issue :  Which  distinction  is  well  illus- 
trated in  One  and  the  same  case  of  Cur- 

217  tis  V.  Longstreth,  44  Penns.   St.  ♦Rep. 
297.    There    a    testator    devised    his 

dwelling-house  to  one  **for  his  natural  life, 
not  to  be  sold  or  exchanged  while  he  lives, 
and  at  his  death  to  vest  in  his  heirs  as  tenants 
in  common  ;  but  should  he  die  without  issue, 
then  the  said  property  to  descend  to"  the 
testator's  '^surviving  heirs  ;"  and  he  devised 
to  the  same  person  **also  for  and  during  his 
natural  life"  another  messuage  with  its 
appurtenances,  "and,  after  his  decease,  the 
same  to  go  to  his  children,  share  and  share 
alike ;  but  should  he  die  without  issue,  then  the 
said  property  to  be  equally  divided  among" 
the  testator's  "surviving  heirs  :"  And,  the 
first  taker's  interest  in  both  properties  having 
been  sold  by  the  sheriff ;  on  a  case  stated  for 
the  court's  opinion,  it  was  held,  1.  that  the 
devisee  took  an  estate  tail  in  the  dwelling- 
house,  which  estate,  under  the  Pennsylvania 
statute  of  April  1859,  became  a  fee  simple  ; 
but  2.  that  he  took  no  more  than  a  life  estate 
in  the  other  messuage,  the  gift  of  it  being, 
not  to  him  and  his  children  immediately,  but 
to  him  and  afterwards  by  way  of  remainder  to 
them,  and  the  words  "should  he  die  without 
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issue"  being  construed  to  mean '  Vithout  such 
issue/' — that  is,  in  the  latter  clause,  '^with- 
out children;*'  while  in  the  former  it  meant 
"without  heirs  (issue)  of  his  body." — Whether 
this  was  a  correct  interpretation  of  the  phrase 
"die  without  issue,"  where  it  occurred  in  each 
or  in  either  of  the  clauses  of  that  will, 
I  am,  in  the  present  case,  no  way  concerned 
to  inquire ;  since  the  decision,  right  or  wrong, 
serves  equally  well  the  purpose  of  mere  illus- 
tration ;  one  branch  of  it  proceeding  upon  the 
principle,  that  a  limitation  to  the  first  taker 
for  life,  remainder  to  his  children,  remainder 
over  in  default  of  such  issue,  to  wit,  children, 
gives  to  the  first  taker  no  more  than  a  life 
estate, — as  in  the  six  I&nglish  cases  last  cited 
by  me;  the  other  branch  of  it  proceeding 
upon  the  principle,  not  less  thoroughly  set- 
tled, that  a  similar  limitation  over  upon 

218  an  indefinite  failure  of  *heirs  of  the 
l)ody  (issue)  of  the  first  taker  will  make 

him  tenant  in  tail, — subject  to  the  distinc- 
tions I  shall  now  state. 

If  land  were  devised,  in  Virginia,  by  the 
will  of  a  testator  who  died  before  1  Jan. 
1820,  to  one  and  his  heirs,  or  to  one  for  his 
natural  life,  or  to  one  (simply),  with  a  limi- 
tation over  upon  his  dying  without  issue, 
or  without  leaving  issue,  (these  being  in 
regard  to  real  estate  phrases  of  one  and  the 
same  import,  Sm.  Ex.  Int.  §  538 ;)  in  each 
form  of  devise  the  first  taker  would  have 
an  immediate  estate  tail ;  but  if,  in  such  a 
will,  land  were  devised  to  one  for  life,  or 
to  one  (simply),  with  remainder  to  his  chil- 
dren, or  sons,  or  daughters,  for  life,  or 
without  definite  expression  of  the  quantum 
of  their  estate,  remainder  over  in  case  the 
first  taker  should  die  without  issue  or  without 
leaving  issue,  so  expressed  as  to  show  by  the 
context  that  an  indefinite  failure  of  issue 
was  the  contemplated  event,  the  first  taker 
would  have  an  immediate  estate  for  life 
only,  with  remainder  to  his  children,  or 
sons,  or  daughters,  for  life,  remainder  to 
the  first  taker  himself  in  tail,  (2  Jarm. 
Wills  380-397;  Monypenny  v.  Deringf  9 
Mann.  Gr.  &  S.  793 ;  Key  v.  Key,  19  Engl. 
L.  A  E.  Rep.  617,  622,  627,  4  De  Gex,  M.  A 
G.  73;  Parker  v.  Tootal,  3  Herlst.  &  C. 
(Am.  ed.)  1013,  1019-1020,  11  H.  L.  Cas.  143; 
Dennett  v.  Dennett,  40  New  Hampsh.  Rep. 
493,  43  id.  499 ;)  and  so,  were  the  limitation 
over  upon  an  indefinite  failure  of  any  line  of 
issue,  male  or  female ;  the  only  difference 
being,  that  the  first  taker's  estate  tail,  imme- 
diate, or  mediate  (in  remainder),  would  be  an 
estate  tail  male,  or  an  estate  tail  female,  gen- 
eral or  special :  Which  estate  tail,  of  any  kind, 
in  possession  or  in  remainder,  would,  since  7 
Oct.  1776,  be  converted,  by  force  of  legislative 
will,  into  fee  simple  pure  and  absolute  ;  so  as 
to  cut  off  all  limitations  subsequent  to  such 
estate  tail,  but  not  any  preceding  it.  And 
upon  this  ground  stands  every  case, 

219  not  erroneously  decided,  *which  oppo- 
site counsel  has  cited,  or  which  can  be 

found,  wherein  a  first  taker  has  been  held  to 
be  tenant  in  tail,  either  in  possession  or  in  re- 
mainder, under  a  devise  to  such  taker  ex- 
pressed to  be  either  in  fee  simple,  or  for  life, 
prleft  indefinite ;  save  where,  after  a  devise 


to  him,  a  remainder  has  been  limited,  in  terms 
or  in  effect,  to  the  heirs,  or  to  the  heirs  male« 
or  to  the  heirs  female,  of  his  body  ;  so  as  to 
bring  the  total  limitation  within  the  grasp, 
"iron  grasp"  it  may  well  be  called,  of  the 
rule  in  Shelly's  case  :  A  rule  so  clearly  not 
applicable  in  our  case,  that  I  propose  to  say 
nothing  further  concerning  it ;  but,  on  the 
contrary,  to  confine  attention  (as  far  as 
practicable)  to  the  class  of  authorities  con- 
cerning estates  tail  implied  from  any  source 
of  implication  suggested  by  Mr.  Pettit. 

The  most  (by  far)  of  his  authorities  cited 
to  support  the  position,  that  Nancy  Perry 
would  have  taken  an  estate  tail,  under  such 
a  will  as  her  father's,  t>efore  7  Oct.  1776,  are 
cases  in  which  there  was,  or  (what  is  tanta- 
mount in  estimating  their  effect  as  authori- 
ties) there  was  held  to  be,  a  limitation  upon 
an  indefinite  failure  of  issue,  general,  or 
special  (as  either  being  of  one  sex,  or  being 
tiegotten  of  or  on  the  body  of  some  particu- 
larly described  husband  or  wife,  which  last 
was  the  case  of  King  v.  Melling,  1  Ventr. 
225,  better  stated  in  Pollexf.  101-102 ;)  some- 
times with,  sometimes  without,  aid  from 
other  features,  in  the  context  of  the  will,  as- 
sisting such  a  construction.  To  this  head  are 
referable,  of  the  cases  on  which  he  relies, 
(besides  the  case  just  mentioned,)  the  follow- 
ing long  list,  viz  :  Jesson  v.  Wright,  2  Bligh. 
1 ;  Doe  V.  Applin,  4  Durnf.  &  E.  82 ;  Doe  v. 
Smith,  7  id.  531 ;  Wood  v.  Baron,  1  East  259  ; 
Crooke  v.  De  Vandes,  9  Ves.  197  ;  Pierson  v. 
Vickers,  5  East  548,  2  Smith  160 ;  Barlow  v. 
Salter,  17  Ves.  479;  Doe  v.  Goldsmith,  7 
Taunt.  209,  2  Marsh.  517  ;  Simmons  v.  Sim- 
mons, 8  Sim.  22 ;  King  v.  Burchall,  Ambl. 

379,  1  Bklen  424 ;  Roe  v.  Grew,  2  Wila. 
220      322,    *Wilm.  272;    Roy  v.  Gamett,   2 

Wash.  9 ;  Carter  v.  Tyler,  1  Call  165 ; 
Hill  V.  Burrow,  3  id.  342 ;  Tate  v.  Tally,  id. 
354 ;  Eldridge  v.  Fisher,  1  Hen.  &  M.  559 ; 
Sydnor  v.  Sydnor,  2  Munf .  263  ;  McClintic  v. 
Manns,  4  id.  328,  331 ;  Kendall  v.  Eyre,  1 
Rand.  288;  Goodrich  v.  Harding,  3  id.  280; 
Bells  V.  Gillespie,  5  id.  273 ;  Broaddus  v. 
Turner,  id.  308 ;  Ball  v.  Payne,  6  id.  73 ; 
Jiggetts  V.  Davis,  1  Leigh  368,  401-402 ; 
Callava  v.  Pope,  3  id.  103 ;  Bramble  v. 
Billups,  4  id.  90 ;  Doe  d.  See  v.  Craigen, 
8  id.  449 ;  Nowlin  v.  Winfree,  8  Gratt.  346  ; 
Callis  V.  Kemp,  11  id.  73 ;  Tinsley  v.  Jones, 
13  id.  289.  And  under  this  head  are  prop- 
erly ranged  also  Doe  v.  Cooper,  1  East 
229;  Dansey  v.  Griffiths,  4  Maule  &  S. 
61 ;  Wollen  v.  Andrewes,  2  Bingh.  126,  9 
Moore  248;  Tidball  v.  Lupton,  1  Rand.  194; 
and  Doe  d.  Thomason  v.  Andersons,  4  I^igh 
118;  though  the  phrase  in  them  was  '*die 
without  leaving  issue,"  or  some  similar 
expression,  which  difference  is  (as  I  have 
heretofore  noticed)  of  no  consequence  what- 
ever in  devises  of  real  estate ;  such  phrase,  so 
applied,  being  held  to  denote  an  indefinite 
failure  of  issue :  This,  in  several  of  the  cases 
last  enumerated,  the  judges,  who  decided 
them,  expressly  pointed  out ;  and  see  Forth 
V.  Chapman,  1  P.  Wms.  663,  together  with 
other  cases  hereafter  cited  in  connexion  with 
it. — The  cases  of  Walter  v.  Drew,  Comyns 
372,  and  Jones  v.  Morgan,  stated  in  Butl. 


88 


19  QRATT. 


Moon  A  Wife  v.  Stonb's  Exo'r  &  als. 


221,  222,  223 


Femrne  597-610,  from  all  the  reports  of  it, 
(which  cases  bear,  in  truth,  very  little  rela- 
ticm  to  this  subject,)  had,  in  each,  this  same 
feature  of  an  indefinite  failure  of  issue. — To 
this  head  also  the  case  of  Robinson  v.  Robin- 
son, 1  Burr.  38,  1  Keny.  296,  3  Atk.  736,  2 
Ves.  sen.  225,  3  Bro.  P.  C.  edit.  Toml.  180,  is 
in  reality  referable,  thoufifh  not  at  first  blush 
80  plainly ;  but  if  vre  will  only  bestow 
that  attention  upon  the  remarks  appended 
to  the  certificate  in  1  Burr.  51-52,  which 
is  due  to  the  source  of  them,  we  cannot 
miss  the  principle  of  the  decision ;  the 
principle    in     fact    applied,    whether 

221  ^justly  applicable  or  not.    Those  re- 
marks are  ostensibly  the  reporter's; 

hut  in  truth  they  were  dictated,  if  not  actu- 
ally written,  by  I^rd  Mansfield,  who  doubt- 
less penned  the  certificate.  In  3  Dumf.  A 
£.  96,  Jones  v.  Roe,  Buller  J.,  as  a  vindi- 
cation of  his  rig'ht  to  rely  upon  remarks  in 
like  manner  appended  to  another  certificate 
in  Burrow's  Reports,  said:  ''It  has  been 
openly  acknowl^lged  by  Irord  Mansfield, 
and  I  have  had  repeated  opportunities  of 
bearing  the  same  from  him  in  private,  that 
he  has  given  to  Sir  James  Burrow  his  own 
note  and  opinion  of  a  case,  which  he  could 
not  deliver  publicly  in  court ;  for  it  was  not 
at  that  time  the  practice  of  this  court  to 
give  their  opinions  here  in  cases  which 
came  from  the  court  of  Chancery:"  the 
''practice"  in  this  respect,  was  altered  by 
Lord  Mansfield  in  1774.  Wright  v.  Holford, 
Cowp.  34;  see  Ram  on  Science  of  I/Cgal 
Judgment  216-219.  And  Sugden,  in  his 
Law  of  Vend.  A  Purch.  2d  ed.  (1806),  p. 
560,  n.;  3d  ed.  (1808),  p.  618  n;  and  in  his 
edition  (1811)  of  GiU.  Us.  41  [84],  n.,  says: 
"The  reasons  at  the  end  of  the  case  of 
Robinson  v.  Robinson  are  well  known  to 
have  t>een  written  by  Ltord  Mansfield." 
The  fact,  indeed,  even  from  internal  evi- 
dence alone,  cannot  reasonably  be  doubted. 
And,  as  thus  explained,  most  lucidly,  by 
Lotd  Mansfield  himself, — whatever  may  be 
thought  of  the  soundness  of  the  decision, 
(which  directly  contradicted  decisions  pre- 
vioosly  made  by  very  great  judges.  Sir 
Joseph  Jekyll  M.  R.,  and  lK>rd  Talbot  C, 
on  the  same  will ;  see  1  Burr.  46-47,  I  Keny. 
306,  317,  3  Atk.  738,  2  Ves.  sen.  225,  3  Bro. 
P.  C.  edit.  Toml.  180-181 ;)— the  case  no 
way  fights  against  my  side  in  the  present 
discussion;  so  far  otherwise,  its  principle 
harmonizes  perfectly  with  all  the  doctrine  I 
have  advanced,  or  shall  advance,  therein; 
it  being  only,  that  where  the  court  holds 
(right  or  wrong)  the  limitation  over  to  be 
dependent  on  an  indefinite  failure  of  issue 
male  of  the  first  taker,  there  such  first 

222  taker  *will   have    an    implied    estate 
tail  male. — And   substantially  to  the 

same  head  are  referable  a  class  of  decisions, 
not  numerous,  whereof  it  has  cost  me  much 
time  and  toil  to  discover  a  true  statement. 
The  first  of  them  is  commonly  cited  as 
Bifield's  case,  Hil.  42  &  43  Eliz. ;  which  is 
said  in  1  Burr.  46,  arg.  Robinson  v.  Robin- 
son, to  be  "mentioned  only  in  Lord  Chief 
Justice  Hale's  argument  in  1  Ventr.  231, 
and  in  no  other  book."     In   like  manner. 


when  that  case  of  Robinson  v.  Robinson 
was  before  him.  Lord  Hardwicke  said:  "I 
can  find  no  place  where  the  word  'son'  has 
been  construed  to  give  an  estate  tail  in  the 
first  taker,  but  the  case  of  Byfield  in  the 
time  of  Queen  Elizabeth,  cited  by  Lord  C. 
J.  Hale  in  the  case  of  King  v.  Melling.  I 
do  not  know  what  weight  to  give  to  this 
case,  because,  though  I  have  looked  into 
Cro.  Kliz.  and  all  the  contemporary  re- 
porters, yet  I  cannot  find  it  reported,  and 
notwithstanding  it  was  mentioned  by  Lord 
Chief  Justice  Eyre  in  the  case  of  Dubber  v. 
Trollop,  yet  he  states  it  from  the  case  of 
King  V.  Melling,  and  so  does  every  one 
who  cites  it  in  any  case  subsequent  to  King 
V.  Melling;  and  therefore  it  is  probable 
Hale  quoted  it  from  a  manuscript:  And, 
upon  such  an  authority  as  this  is,  I  cannot 
justify  it  to  myself  to  construe  the  word 
'son'  to  give  an  estate  tail  in  the  case  be- 
fore me."  3  Atk.  737.  (Nor,  as  we  have 
seen,  did  the  judges  of  the  King's  bench, 
who  certified  their  opinion  on  that  case,  of 
Robinson  v.  Robinson,  differ  from  him  in 
this ;  their  certificate  having  proceeded  on 
quite  other  ground. )  And  in  another  case, 
about  the  same  time.  Lord  Hardwicke  said 
further:  "I  cannot  help  saying  that  it  is  a 
great  misfortune  to  Westminster  Hall,  there 
IS  no  report  of  Lord  Chief  Justice  Hale 
himself  of  the  case  of  King  v.  Melling,  nor 
any  copy  of  his  argument,  for  it  is  very 
imperfect  in  Ventris,  especially  as  to  the 
cases  said  to  have  been  cited  by  Hale ;"  or, 

according  to  another  report,  "it  is  a 
223      great  *misfortune   there   is  no  report 

of  that  case  by  Lord  Hale  himself,  or 
of  his  own  argument ;  for  though  the  cases 
there  cited  are  often  mentioned  by  judges, 
yet  there  is  no  certainty  of  the  correctness 
of  the  report."  Lethieullicr  v.  Tracy,  3 
Atk.  746,  Ambl.  223.— As  to  Byfield's  case 
(so-called),  in  particular,  I  believe  (and 
shall  certainly  render  very  probable,  if  I 
do  not  fully  prove, )  that  there  never  was 
any  such  case  of  that  name ;  that  Hale  did 
not  cite  any  case  by  such  designation  in 
King  V.  Melling ;  that  the  case  which  Ven- 
tris has  miscalled  so  was  cited,  not  from 
any  manuscript,  but  from  a  report  then  in 
print ;  and  that  we  possess  means  of  ascer- 
taining with  reasonable  certainty  what  the 
point  was  and  how  it  had  been  disposed  of. 
Let  me  premise,  that  there  never  was  and 
never  could  have  been  any  Hillary  term  in 
any  two  regnal  years  together  of  Queen 
Elizabeth,  whose  accession  was  on  the  17th 
of  November,  whereas  Hillary  term  has 
always,  immemorially,  begun  in  January 
and  ended  in  February,  till  the  commence- 
ment of  the  reign  of  William  the  Fourth, 
when  it  was  fixed  to  terminate  on  the  31st 
of  January  or,  if  that  were  Sunday,  then 
on  the  next  day.  Dugd.  Orig.  Jurid.  89-91 ; 
Tidd's  Pact.  9th  edit.  105-106;  Tidd's  New 
Pract,  41-44.  But  the  I7th  of  November  in 
the  reign  of  Elizabeth,  and  long  before  and 
long  after,  always  fell  in  the  midst  of 
Michaelmas  term ;  which  from  the  reign  of 
Henry  the  Third  at  latest,  probably  from  a 
time    anterior   to   the    Conquest,    until  the 
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year  1641,  when  the  statute  of  16  Car.  1.  c. 
6,  ^^concerning  the  limitation  and  abbrevi- 
ation of  Michaelmas  term,"  took  effect, 
always  (barring  Sundays)  beg^an  on  the  9th 
of  October  and  ended  on  the  29§th  of  Novem- 
ber, (Dugd.  Orig.  Jurid.  ubi  supra;  Cow. 
Interp.  edit.  1637,  1727,  voc.  Term;)  so  that 
any  Michaelmas  term  in  her  reign,  regu- 
larly holden,  necessarily  was  in  two  regnal 
years,  one  ending,  the  other  beginning,  in 
it.     And  let  me  further  premise,  that 

224  there   is   a   case,    to  *which   I  would 
particularly  call   attention,   of  Mich. 

42  A  43  Eliz.  in  Moore  682,  pi.  939.  This 
report,  under  the  name  of  Milliner  v.  Rob- 
inson, begins  with  stating  an  exception 
taken  to  the  declaration,  in  ejectment; 
which  exception  was  held  good,  thus  neces- 
sitating a  judgment  for  the  defendant  on 
that  ground,  without  any  decision  upon  the 
merits,  as  we  phrase  it,  or,  as  it  was  com- 
mon in  those  days  to  say,  the  matter  in 
law.  The  report  then  proceeds:  '*In  the 
case  between  Biby  and  King,  the  demise 
[laid  in  the  declaration,  in  ejectment,] 
was"  in  a  form,  which  also  was  held  bad, 
and  with  the  like  necessary  result ;  but  it 
was  for  a  fault  no  way  resembling  the  fault 
in  the  case  of  Milliner  v.  Robinson ;  which 
fact  I  particularly  notice  because  it  is  a 
circumstance  that  tends  to  lead  a  reader, 
not  upon  his  guard,  into  supposing  what 
follows  of  the  report  to  be  part  of  the  case 
last  mentioned  therein.  And  then,  in  im- 
mediate juxtaposition,  comes  the  rest  of 
the  report  in  these  words  (literally  trans- 
lated) :  **The  matter  in  law  was,  that  Rob- 
inson devised  to  his  brother  John,  and,  if 
he  should  die  having  no  son,  that  the  land 
should  remain  to  William  for  life,  and,  if 
he  should  die  without  issue  having  no  son, 
it  should  remain  to  the.  right  heirs  of  the 
devisor.  The  first  brother  has  an  estate  in 
tail  to  his  issues  males ;  the  second  has  but 
for  life,  or  at  any  rate  (saltem)  to  heirs 
females,  because  *  having  no  son'  is  merely 
contingent;  per  Popham."  Now,  we  read 
as  follows  in  Keble's  report  (3  Keb.  99)  of 
Hale's  argument  in  King  v.  Melling: 
** [Wild's  case  comes  not]  to  this  case,  'chil- 
dren' being  only  made  uomen  collect! vum 
to  serve  the  testator's  intent,  but  the  word 
4ssue'  is,  of  its  own  nature;  and  Moore 
682,  pi.  939,  cites  King  and  Bibe,  devise,  if 
A.  dieth,  not  having  a  son,  then  &c.,  which 
is  made  tail."  And  in  Ventor's  report  of 
the  corresponding  part  of  the  same  argu- 
ment (1  Ventr.  231)  we  read:  **It  [Wild's 
case]    comes    not    to    this    case;    for 

225  though    the   word   'children'  *may  be 
made    nomen  collectivum,    the    word 

'issue'  is  nomen  collectivum  itself.  Hill. 
42  &  43  Eliz.  Biiield's  case :  A  devise  to  A. 
and  if  he  dies  not  having  a  son,  then  to  re- 
main to  the  heirs  of  the  testator;  'son'  was 
there  taken  to  be  used  as  nomen  collectivum, 
and  held  an  entail."  Doubtless  when  Hale 
cited  Moore  682,  pi.  939,  as  Keble  reports  him 
to  have  done,  he  mentioned  also  the  date  in 
Moore,  Mich.  42  &  43  Eliz.,  (agreeably  to 
what  we  know,  from  his  published  writings, 
was  very  much   his   habit;}  and  both  that 


and  the  name  Biby  being  caught  imper- 
fectly by  Ventris,  as  might  happen  in  many 
ways,  he  wrote  down  the  former  Hillary 
and  the  latter  Biiicld,  in  his  notes ;  from 
which,  after  his  death,  the  publication  was 
made  of  his  reports.  How  easily  this  might 
happen  is  illustrated  by  an  anecdote  imme- 
diately connected  with  the  present  subject. 
According  to  Atkyns,  in  his  report  of  Rob- 
inson V.  Robinson,  3  Atk.  738,  "Lord  Hard- 
wicke  said,  after  mentioning  the  case  of 
King  V.  Melling,  in  Ventr.  Rep.,  that  the 
argument  of  Lord  Chief  Justice  Hale  in 
Ventris  was  not  copied  from  his  own  argu- 
ment, but  the  arguments  in  the  case  of  the 
Seven  Hundreds  of  Cirencester,  and  a  case 
upon  alienations  were  copied  verbatim  from 
a  manuscript  of  Hale;"  the  two  cases  al- 
luded to  being,  indubitably,  Atkyns  v. 
Clare,  1  Ventr.  399-412,  and  CoUingwood 
V.  Pace,  id.  413-429;  neither  of  which  con- 
cerns alien -ationa  at  all,  but  the  latter  is  a 
very  famous  case  concerning  aliens ; — per- 
haps Lord  Hardwicke  used  the  law-french 
phrase  "alien-nees."  One  thing  in  Ven- 
tris's  report  is  impossible  to  be  true;  the 
case  cited  could  not  have  occurred  in  Hill. 
42  &  43  Eliz.f  though  the  mistake  in  this 
respect  has  been  followed,  without  correc- 
tion, or  (probably)  detection,  bv  Lord  Chief 
Justice  Evre  and  his  reporter,  ( Ambl.  454 ; ) 
by  Mr.  Fazakerley  and  his  reporter,  (1  Atk. 
433,  West's  Hardw.  309;)  by   Mr.    Viner   (8 

Vin.  Abr.  280,    pi.  7,    marg. )  and  by 
226      Mr.  ♦Preston  (2  Prest.  Est.  551 ;;  and, 

when  we  consider  the  form  of  the 
devise,  conspicuously  uncommon,  it  seems 
hardly  possible,  and,  without  stronger 
proof,  altogether  incredible,  that  two  cases 
were  before  the  court  or  courts,  upon  it,  at 
the  same  term,  and  that  Hale  cited  them 
both,  at  once,  and  in  the  same  connection, 
with  the  result  of  one  reporter  mentioning' 
only  one,  and  another  reporter  mentioning 
only  the  other,  of  them ;  especially  when  it 
was  much  easier  to  confound  an  unfamiliar 
name  Biby  with  Bi field,  than  to  confound 
(as  Ventris  certainly  did)  the  familiar  name 
of  Michaelmas  with  the  no  less  familiar 
name  of  Hillary.  For  one,  therefore,  I  do 
not  doubt  that  Hale  did  not  vouch  any  man- 
uscript report  for  the  case  cited,  which  in 
consequence  of  Ventris' s  inaccurate  hearing 
now  passes,  and  probably  forever  will 
pass,  under  (what  is  a  mere  pseudonym) 
the  name  of  Bifield ;  and  that  the  report  he 
did  vouch,  in  Moore,  gave  him  all  of  what 
information  he  profess^  to  have  concerning 
the  case.  According  to  which  printed  re- 
port, "the  matter  in  law,"  respecting  the 
construction  of  the  will,  neither  was  nor 
could  have  been,  at  that  time,  decided;  and 
all  that  we  can  gather,  even  of  extra  judi- 
cial opinion  upon  it,  is  what  Popham  held. 
This  was  the  view  taken  of  it  by  Comyns, 
who  says,  in  his  Digest,  tit.  Devise  N.  5: 
"A  devise  to  A.,  and,  if  he  dies  not  having 
a  son,  &c.  A.  takes  in  tail  male.  Per 
Poph.  Mo.  682,  1  Ventr.  231."  And  from 
this  manner  of  citation  it  is  perhaps  infer- 
able, that  the  Lord  Chief  Baron  considered, 
as,  by  this  time,    this   court   peradventure 


90 


19  OR  ATT, 


Moon  A  Wipb  v.  Stonb*s  Ex'or  &  als. 


227,  228,  229 


considers,  the  case  in  Moore,  and  that  cited 
in  Ventris,  to  be  one  and  the  same.  Cir- 
cumstances, however,  favour  the  belief, 
that  the  devise  which  missed  receiving"  a 
judicial  construction  in  the  case,  perhaps 
between  Biby  and  King*,  but  more  probably 
between  Milliner  [Miller?]  and  Robinson, 
was  a  few  years  afterwards,  once,  perhaps 
twice,   broug'ht  again  sub  judice,    be- 

227  tween    Robinson    *and    Miller    [Mil- 
liner?] and   perhaps   between   parties 

not  nominally  the  same ;  repeated  actions 
of  ejectment  upon  the  same  title  and  be- 
tween substantially  (thoug'h  not  nominally) 
the  same  parties  having  then  already  be- 
come common,  as  Coke  mentions,  and  la- 
ments, in  the  preface  to  8  Rep.  xzv-zxviii; 
See  Selw.  N.  P.  773,  tit.  Ejectment,  xiv. 
In  3  Hugh.  Abr.  (published  in  1662),  p. 
1917,  pi.  16,  it  is  said:  *^A  man  devised 
lands  to  his  wife  for  life,  the  remainder  to 
his  son ;  and  if  his  son  died  without  a  son, 
that  then  it  should  remain  over;  it  seemed 
to  the  court,  that  this  was  a  good  estate 
tail;  and  it  was  adjudged  accordingly. 
Trin.  7  Jac.  in  C.  B.  Robinson's  case." 
And  this  account  is  repeated  in  2  Shepp. 
Abr.  48,  almost  verbatim,  in  substance 
precisely.  The  close  resemblance  between 
it  and  what  is  said  in  1  Ventr.  231  respect- 
in^^  Bifield's  case,  there  so-called,  cannot 
escape  observation ;  but  the  report  in  these 
two  books,  of  the  terms  of  the  devise  in 
Robinson's  case,  is  unquestionably  not  quite 
accurate.  The  same  case  had  been  noticed 
in  Shepp.  Touchst.  (first  published  in  1641), 
p,  441,  in  a  form  little  satisfactory  to  Mr. 
Atherley  or  Mr.  Preston,  in  both  of  whose 
respective  editions  the  devise  is  printed  as 
h^ing  **to  his  wife  for  life,  and  after  to  his 
son,  and  if  his  son  died  without  issue  (or 
having  no  son),  then  that  it  shall  go  to 
another."  But  I  suspect  there  is  here  a 
misprint,  probably  the  work  of  some  bung- 
ling^  editor;  though  from  want  of  access  to 
the  several  editions  of  the  Touchstone  prior 
to  the  two  that  have  been  specified,  I  am 
not  able  to  g-ive  the  court  positive  assurance 
of  it  as  a  fact.  Yet  the  proof  is  very  per- 
suasive ;  for  in  another  work  of  the  same 
author,  to  wit,  Shepp.  Epit.  (published  in 
1656),  p.  504,  the  devise  is  set  forth  as 
being-  '*to  his  wife  for  life,  and  after  to  his 
son,  and  if  his  son  die  without  issue  hav- 
ing* [not  or  having]  no  son,  then  that  the 
land  shall  go  to  another;"  and  ibid. 
961,  it  is  stated   that    *Hf  one  devise 

228  *hi8   land    to   his   wife   for  life,  and 
after   to   his   son,    and  if  his  son  die 

without  issue  having  no  son  (or  having  no 
male),  then  that  it  shall  g-o  to  another;  by 
this  devise  the  son  hath  an  estate  tail  to 
him  and  the  heirs  males  of  his  body.  Ad- 
indg'.  Tri.  7  Jac.  C.  B.  Robinson's  case." 
This  latter  statement,  without  indicating 
any  source  of  information  other  than  MSS. 
is  repeated  verbatim  in  God.  Orph.  Leg. 
(first  published  in  1674),  p.  334,  of  the  4th 
edit. ;  and  almost  verbatim  (exactly  so  re- 
specting* the  terms  of  the  devise,  but  con- 
cluding '  ^by  this  the  son  hath  an  estate  tail 
to  him  and  the  heirs  [not   saying  males]  of 


hift  body,")  in  4  Shepp.  Abr.  (published 
in  1675),  p.  45:  And  the  substance  of  it  is 
given,  in  a  somewhat  more  perspicuous 
form  ibid.  vol.  2,  p.  47,  thus:  **if  one  de- 
vise land  to  his  wife  for  life,  and  after  to 
his  son,  and  if  his  son  die  without  issue 
having  no  son,  then  that  it  shall  go  to  an- 
other; this  in  an  estate  tail  to  him  and  the 
heirs  males  of  his  body.  And  so  also  it  is, 
if  the  words  be,  if  he  die  having  no  male;" 
which  probably  was  delivered  elliptically, 
meaning  ^4f  he  die  [without  issue,]  having 
no  male.''  In  2  Brownl.  (published  in 
1652),  p.  271,  Robinson's  case,  the  whole 
report  is:  **A  man  devises  lands  to  his  wife 
for  life,  the  remainder  to  his  son,  and  if 
his  son  dies  without  issue,  not  having  a 
son,  that  then  it  should  remain  over,  and 
it  seemed  that  this  is  a  good  estate  tail, 
and  it  was  adjudged  accordingly. "  Lastly, 
the  following  is  a  literal  translation  from  1 
Roll.  Abr.  (published  in  1668,  after  Rolle's 
death,)  p.  837,  pi.  12:  ^^If  a  man  devise 
land  to  his  wife  for  life,  and  after  to  his 
son,  and,  if  his  son  die  without  issue  hav- 
ing no  son,  then  another  shall  have  it ;  the 
son  has  an  estate  tail  to  the  heirs  males  of 
his  body  by  this  devise.  Trin.  7  Jac.  B. 
between  Robinson  and  Miller,  per  Curiam." 
Which,  per  incuriam,  is  represented  in 
Dan  vers' s  translation,  otherwise  accurate, 
to  have  been  in   B.    R.,  (3  Danv.  Abr.  181, 

pi.  12;)  but  Viner  adheres  faithfully 
229      to  Rolle.    8  Vin.  Abr.  212,  pi.  ^12.    Of 

these  accounts, — which  are  all  I  can 
find  of  the  case,  unless  some  to  be  presently 
mentioned  are  of  the  same  case,  and  which 
accounts  I  have  taken  pains  to  collate  for 
the  court's  use,  because  the  books  contain- 
ing them  are  for  the  most  part  difiScult  of 
access, — all  agree  concerning  the  decision 
which  was  made,  and  the  term  and  the  court 
in  which  it  was  made ;  Coke,  the  then  re- 
cent reporter  in  print  of  Wild's  case,  being 
(let  us  remark)  at  the  time  chief  justice  of 
the  Common  Pleas,  wherein  the  case  was 
adjudicated. — In  Littleton's  Reports  (pub- 
lished in  1683)  of  cases  from  the  second  to 
the  seventh  year  of  Charles  the  First,  the 
following  passages  occur  in  reporting  ar- 
guments of  counsel ;  at  p.  259,  Beck's  case, 
""Trin.  6  Jac.  Robinson's  case.  Ban.  Reg. ; 
a  Yorkshire  case,  Robinson,  seized  in  fee, 
devised  to.  one  lands  for  life,  and  if  he  die 
without  issue  having  no  son,  that  they 
should  remain  to  J.  S.  in  fee;  adjudged 
that  it  was  an  estate  tail:"  at  p.  286,  Beck's 
case,  at  another  day,  by  counsel  on  the 
opposite  side,  "'6  Jac.  Banc.  Reg.  Robin- 
son's case,  Robinson  devised  to  A.  his  wife, 
for  life,  et  si  il  devy  sans  fits  that  then  it 
should  go  over,  this  is  an  estate  in  fee," 
(I  suspect  some  erratum,  but  there  is  no 
list  of  errata  to  the  volume) :  and  at  p.  8, 
Kene  v.  Allen,  **Trin.  6  Jac.  Robinson, 
seized  of  land  devisable,  devised  it  to  his 
son,  and  if  he  should  die  having  no  issue 
male,  the  remainder  to  another,  this  ad- 
judged tail  to  the  son."  Which  notices,  all 
corresponding  as  to  the  time,  one  year 
before  the  decision  in  the  Common  Pleas, 
and  two  of  them  stating  that  it   was  in  the 
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Kings's  Bench,  while  the  other  is  silent 
respecting*  the  court,  seem  to  show  that  the 
same  judgment  had  been  passed  in  the  lat- 
ter court  as  in  the  former,  upon  the  same 
will,  notwithstandinfr  some  discrepance  of 
statement  as  to  the  terms  of  it,  and  notwith- 
standing' in  one  of  them  it  is  said, — by  pal- 
pable mistake, — that  the  wife  (qu.  son?)  was 
held  to  take  a  fee  [simple].     And  per- 

230  haps  the  case  cited  *by  Hale,  1  Ventr. 
2J0,  3  Keb.  99,   as  Robinson's  case,  4 

Jac,  may  possibly  be  the  same  case,  but,  if 
the  same,  then  of  course  misstated;  for 
that  is  said  to  have  been  a  devise  to  A.  for 
life,  and,  if  he  died  without  issue,  then 
over,  as  it  is  put  in  Ventris,  or  to  J.  S.  and, 
if  he  should  die  without  issue,  as  it  is  put 
in  Keble. — Either  of  these  two  forms  of 
devise  would  clearly  be  within  a  rule  long 
since  become  familiar,  which  I  have  already 
mentioned,  respecting  limitations  over  upon 
an  indefinite  failure  of  issue.  Upon  all  the 
other  statements  of  the  case,  including  that 
of  Moore  in  his  report  of  Milliner  v.  Rob- 
inson, if  it  be  on  the  same  will,  and  indeed 
though  it  should  be  not  on  the  same  will, 
but  on  another,  resembling  it,  I  remark : 
First,  that  while,  where  the  limitation  over 
is  upon  the  first  taker's  dying  without  issue 
not  having  a  son,  or  dying  without  issue 
having  no  son,  or  dying  without  issue  hav- 
ing no  male,  or  perhaps  where  it  is  upon 
his  dying  without  issue  or  having  no  son, 
or  upon  his  dying  without  a  son,  or,  not 
having  a  son,  or,  having  no  male,  or,  hav- 
ing no  issue  male,  there,  if  the  preceding 
limitation  to  the  first  taker  is  indefinite  as 
to  duration,  then  such  limitation  over  will 
made  him  tenant  in  tail  male;  yet  in  not 
one  of  all  the  books  quoted  is  there  even  the 
least  intimation  of  the  ground  of  such  a 
decision,  except  in  the  quotation  I  have 
before  given  from  Ventris,  namely,  that  in 
those  circumstances  ^'son"  is  a  nomen  col- 
lectivum;  which,  in  truth,  merely  states 
what,  in  that  case,  ^^son"  is,  without  even 
a  suggestion  of  the  cause  why  it  is  so.  But 
I  submit,  that  the  true  solution  is  the  same 
as  of  the  decisions  in  Wyld  v.  Lewis,  1  Atk. 
432,  West's  Hardw.  308;  Tate  v.  Tally,  3 
Call  354,  (according  to  the  remark  of  Judge 
Lyons,  p.  361;)  and,  as  it  would  seem,  of 
Butt  V.  Thomas,  32  Engl.  L.  A  E.  Rep. 
575,  36  id.  571,  11  Exch.  Rep.  (2  Hurl.  & 
Gord.)  235,  1  Hurl.  &  Norm.  109;  to 
wit,  the  solution  suggested  by  President 
Tucker    in    his    remarks     (12    Leigh 

231  *376-377,    Wright    v.    Cohcon;)    upon 
the  case  of  Robinson   v.    Miller,    and 

which  are  in  consonance  with  the  doctrine 
delivered  by  himself  in  Doe  d.  See  v. 
Craigen,  8  Leigh  449,  cited  with  approba- 
tion by  Judge  Moncure,  in  Tinsley  v.  Jones, 
13  Gratt.  295;— that,  **there  being  no  words 
of  inheritance  in  the  devise  to  the  son,"  as 
the  devise  is  stated  in  that  case  of  Robinson 
V.  Miller,  or  to  the  brother,  as  the  devise  is 
stated  in  Milliner  v.  Robinson,  and  no  words 
of  gift  to  any  of  his  descendants,  therefore 
none  of  them  could  ever  ^'get  the  estate 
unless  it  was  construed  to  be  an  estate  tail" 
in  him,  ^'though  it   was   clear  the   testator 


postponed  the  devise  over  with  a  direct 
reference  to  benefiting"  such  descendants, 
or  some  of  them :  Which  sort  of  reasoning, 
the  judges  assembled  in  Wild's  case  had 
already  resolved,  was  sufficient  for  adopting 
this  kind  of  construction.  6  Rep.  17  a-b. 
See  also  1  P.  Wms.  57,  Bamfield  v.  Popham. 
And  in  this  way,  from  this  cause,  the  word 
**son^'  is,  under  such  circumstances,  neces- 
sarily made  nomen  collectivum,  for  the 
nonce;  since  an  estate  tail,  in  its  nature, 
cannot  be  descendable  to  fewer  than  all 
generations.  But  in  the  case  at  bar  there 
is  a  direct  and  express  gift  to  the  children 
of  the  first  taker,  if  she  has  any,  by  way 
of  remainder,  from  and  after  the  termina- 
tion of  her  estate :  which,  according  to  the 
decision  in  Wild's  case,  abundantly  con- 
firmed as  I  have  already  shewn  that  it  is, 
absolutely  precludes  any  similar  construc- 
tion here.  My  second  remark  on  them  is, 
that,  where  such  words  of  limitation  over 
follow  a  preceding  limitation  for  life  (ex- 
pressly) to  the  first  taker,  the  single  opin- 
ion intimated  in  them  is  (Moore  682),  that 
he  probably  will  have  no  more  than  a  life 
estate;  except  in  the  citation  from  Litt. 
Rep.  259,  where  it  is  abundantly  certain 
that  the  devise  is  misstated,  since  it  differs 
in  that  particular  from  every  one  of  so 
many  other  statements  of  the  same  devise : 
Nor,     with    that    exception,    have    I    met 

with    any    case,    so    far   as  I  can    at 
232      *preBent   remember,    that  carries  the 

point,  upon  such  a  devise,  further 
than  Popham's  opinion  in  Moore  goes.  On 
the  contrary,  while  it  is  perfectly  settled, 
that  where  an  estate  is  devised  to  one  for 
life,  with  a  limitation  over  upon  an  indefi- 
nite failure  of  issue  of  the  first  taker,  there 
such  taker  has  an  estate  tail,  as  the  law 
was  aforetime,  from  the  first  moment  of 
the  estate's  vesting  in  such  devisee;  which 
estate  is  not  subsequently  diminished  into 
the  life  estate  originally  nominated  for  him 
in  express  terms,  though  he  die  without 
ever  having  had  issue  (Doe  v.  Halley,  8 
Dumf.  &  K.  5;  Jiggetts  v.  Davis,  1  Leigh 
419).  Yet  it  is  settled  no  whit  less  firmly, 
that  where  a  devise  is  to  one  for  life  with 
remainder  over  in  case  he  die  without  issue 
living  at  the  time  of  his  death  or  at  other 
not  indefinite  period,  this  gives  to  the  first 
taker,  at  the  beginning,  a  mere  life  estate, 
which  neither  the  birth  of  issue  subse- 
quently, nor  the  circumstance  of  such  issue 
surviving  the  first  taker,  can  enlarge  into 
more  than  a  life  estate,  even  where  the  will 
does  not  give  an  estate  to  them ;  the  former 
branch  of  this  proposition  having  been  sol- 
emnly decided  by  Lord  Hardwicke,  after 
elaborate  argument,  in  Lethieullier  v. 
Tracy,  3  Atk.  774-797,  Ambl.  204,  220,  3 
Keny.  40,  1  id.  56-65;  since  which  decision 
the  point  has  been  always  considered  settled 
both  in  England  and  in  Virginia  (1  Jarm. 
Wills  490;  Lew.  Perpet.  294-295;  Jenkins  v. 
Clinton,  6  Jur.  N.  S.  1045 ;  Jiggets  v.  Davis, 
1  Leigh  420 ;  3  Lom.  Dig.  310-311  [209-210]  ;) 
and  both  it  and  the  latter  branch  of  the 
proposition  having  been  decided  in  New 
York.     Eagle   Fire   Insurance  Company  v. 
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Cammett,  2  £^w.  Ch.  Rep.  127.  Now,  in 
oar  case,  there  is  an  express  estate  for  life, 
(and  conting'entlj  somewhat  longer  than 
the  first  taker's  own  life,  but  not  exceeding 
a  life  of  another  person),  given,  with  no 
limitation  over  upon  an  indefinite  failure 
of  issue  of  the  first  taker :  as  I  would  pro- 
ceed forthwith  to  prove,  but  that  I 
233  desire  first  to  ^notice  some  other 
authorities,  specially  relied  on  by 
counsel  opposite.  These  I  prefer  to  notice 
in  this  place,  because  I  would  not  choose  to 
ttttu  back  for  that  purpose  after  once  en- 
tering upon  what  may  be  called  our  conten- 
tion. 

One  of  them  is  a  citation  at   second  hand 
(through  the  reported  argument  of  counsel 
in  Jesson  et  al.  v.  Wright,  2   Bligh   28,    or 
rather    through    the    printed    reasons    for 
plaintiffs  in  error  in  that   case,    see    Sugd. 
Prop.  250,  note  p;)  froml  And.  43,  pi.  110; 
not  a  decided   case,    and  not  of  Anderson's 
own   reporting'.      Serjeant   Bendloes's  Re- 
ports were  never  printed,  in  anything  like 
the  state  wherein   he  left  them,  until  1689, 
about  a  century  subsequent  to  his  decease. 
Meanwhile  some  copies  and  more  abstracts 
(much  resembling  in  manner  the  marginal 
abstracts  in  some  modem  books  of  reports)^ 
had  been  made   from   them,  sometimes  di- 
rectly, sometimes  mediante  some  other  copy 
(perfect,    or,    as   it  might  happen,  more  or 
less  imperfect)    or  some   abridgment ;  con- 
cerning which  manner  of  multiplying  what 
were  called    copies   of   Bendloes's  reports, 
Serjeant  Rowe   says,    in  his  preface  to  the 
pablication    just  <now   mentioned   of   1689: 
*^lt  is  manifest   that  those  different  copies 
were  but   different  notes  and  extracts  from 
the  original,  wherein  such  as  collected  them 
made   use    of   their  own   judgments  in  the 
manner  of  abridging   and   in   the  choice  of 
the  cases;  and  under  the  same  observation 
may  not  improperly   fall   the  notes  of  some 
of  the   same    cases,    which   we  find  in  the 
beginning    of   Anderson   and    [of]    Moore, 
and  in  some  places  in  I<eonard's  Reports;" 
all  of  which,  to  wit,  Anderson,  Moore,  -and 
I^eonard,    we    may   remark,    were    posthu- 
monsly    published,    and   therefore    without 
any  claim  of  authorship  on  the  part  of  any 
of  them.     In    point   of  fact,   the  first  one 
hundred    and    thirty-one   placita  in  1  And. 
are,  almost  without  an  exception,  thus  taken 
either  from  some  copy  of  Bendloes's 
234     reports,  or  (what  *seems  more  likely) 
from   some   abstract  previously  made 
therefrom,  with  an  occasional  condensation 
of,  or  curtailment  from,  even  such  abstract. 
In  1661  was  published  a  volume,  beginning 
(p.  1)    with    these    words   (literally  trans- 
lated) :  "Here  follow  cases  reported  by  Ser- 
jeant Bendlowes,  in  the  time  of  H.  8,  K.  6, 
P.  A  M. ,  and  the  Queen  Elizabeth ;  written 
out  of  his  own   Reports  verbatim;"  which 
statement   is  glaringly   false,    as  we  now 
have   the   means   of  knowing,  (whether  or 
not  consciously    false    on    the   part  of  the 
publisher),    in    regard    to   almost,     if   not 
quite,   every  one   of  the  one  hundred  and 
sixty-six  cases  there  given,  (in  the  publi- 
cation of  1689  the  cases  number  three  hun- 


dred and  two;)  but   there   are  many  of  the 
one  hundred  and   thirty -one  placita  (before 
mentioned)    in    Anderson  which  agree  ver- 
batim with  the   corresponding   accounts  of 
same  cases  in  this  book ;  and  others  of  those 
placita  seem  taken   from   the   prototype   of 
this  volume,  or  (more  probably)  from  some 
common  prototype  of  both,  (not  Bendloes's 
original, )  with  a  curtailment  thereof  by  the 
person    (whoever   he  was)    that   made  the 
copy    since   published   with   the  reports  of 
Anderson.      This    appears,    or    something 
very  like  it,  to  have  happened  in   regard  to 
the  placitum  relied  upon  by  counsel  opposite 
in  our  case.     [Here   Mr.  Green  collated,  in 
extenso,  1  And.  43,  pi.   110;   the  book  pub- 
lished in  1661,  called  sometimes  Old,  some- 
times New,  Benl.  (see  Wallace's  Reporters, 
3rd   edit.  83-^  in   notis,  93;)  p.  30,  pi.  124, 
almost,  but  not  quite,  literally  translated  in 
the    Supplement    (or    Appendix,    as    it   is 
called, )  to  Hughes's  Abridgment,  published 
in    1663,    tit.  Taile,   pi.  2;  a  citation,  from 
MS8. ,  at  the  end  of  the  report  of  Richard- 
son V.  Yardley,  Moore  397 ;  another  citation, 
from  MS8.,  in    Owen  148,  Lilly  v.  Taylor, 
33  Eliz. ;  and  yet  another  in  1   Bulstr.    219, 
Whiting  V.  Wilkins ;  all  professedly  derived 
from  Bendloes;  and  then  proceeded:]  All  of 
which    variant   accounts    (except  the  last) 
being     together     with     that   >given 
235      *in  Coke's  report  of  Wild's  case,  be- 
fore the  court  in  King  v.    Melling,  it 
was  therein  said  by  Twisden,  J.  (as  we  may 
remember)  that  he  would  adhere  to  the  ver- 
sion given  by  Coke,  for  the   very   sensible 
reason  that,  that  version   being,  by  a  most 
reliable   reporter,    of  what  was  alleged  be- 
fore all  the  judges   to  be  Bendloes's  report, 
the   strong   presumption   is  that  it  was  the 
genuine  account  left  by  Bendloes.     And  in 
the  same  case  it  was   said   by  Pollexfen  at 
the  bar,  that   he  conceived  the  case  *^to  be 
very   doubtful    and    of   no   authority,"    by 
reason    of  the   variations   in   the  different 
accounts  of  it,    though    professing    (all   of 
them)  to  come  from  the   same   source,    and 
for  the  further  reason  that,  at  best,  it  was 
but  a  ''case  moved  [not  to  the  court  as  such, 
but    to    the    justices    thereof    as     experts 
merely,]  and  their  opinion  [was  delivered] 
without  argument  or  debate,  for  aught  ap- 
pears,"   (Pollexf.    108,    King  v.    Melling;) 
after  a   fashion,    which   would   not  now  be 
tolerated,  I  presume,  in  any   court  of  West- 
minster Hall — or   **nuper  de"  Westminster 
Hall — for   the   very  solid  reasons  suggested 
by  Dyer,  C.  J.,  in  3  Leon.  30-31,  pi.  ^,  anno 
15  Cliz. ;  and  of  which   I   do  not  remember 
an  instance  since  the  dialogue  between  Ser- 
jeant Pheasant  and   the   court,  in   Hill.   17 
Car.    1,    anno  Domini   1641-2,    reported  in 
March   155,    pi.  224;    but   which    was    very 
common   in  the   time   of   the   Year-Books; 
not  infrequent,   even   after  Dyer's  remon- 
strance, in  the  reign   of  Elizabeth,    as  ap- 
pears in  Cro.  Eliz.  10,    pi.    4,    5;  13,    pi.  6; 
17,  pi.  9;  61,   pi.    3;  174,    pi.    4;  182,    pi.  3; 
190,  pi.  2;  278,    pi.    5;  431,    pi.    36;  532,  pi. 
64 ;  753,  pi.  13 ;  and  of  which  some  examples 
are  reported  as  late  as  the  early  part  of  the 
reign  of  Charles   the  First.     Litt.  Rep.  70, 
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Anon.;  163-164,  Pomfraye's  case;  Hetl.    74 

S76]  Anon. ;  150,  Mortimore*s  ca^.    Finally 
so  far  as  that  case   put  is  concerned),  no 
trace  of  it  is  to  be  found  in  the   volume   of 
Benl.  Rep.   published  in  1689;  whether  be- 
cause it  was    not  in  the  M8S.  from  which 
that  publication  was  made,  or  whether 

236  *it  was  deemed  (from  any  cause)  not 
fit   for   publication    in  it,  we  are  not 

told.  But  in  Mich.  10  Jac.  1,  a  case  came 
before  the  Common  Pleas  (while  Coke  was 
still  chief  justice  there),  of  which  we  have 
a  reliable  account;  and  in  which  it  was 
held,  that  *4f  a  man  devise  to  his  eldest 
son  for  life  [et  non  aliter],  the  remainder  to 
the  sons  of  his  body  lawfully  begotten,  and, 
if  they  alien,  that  his  daughters  shall  have 
the  same  estate,  remainder  to  his  right 
heirs;  the  eldest  son  has  but  an  estate  for 
life,  and  no  estate  tail,  but  his  son  shall 
have  it  b3'  purchase,  because  it  is  expressly 
limited  that  he  [the  first  taker]  shall  have  it 
only  for  life. ' '  1  Roll.  Abr.  837,  pi.  13 ; 
there  given  without  name,  but  cited  in 
King  V.  Melling,  3  Keb.  54,  99,  as  Portr 
ridge's,  or  Partridge's,  case,  by  Lord  C. 
J.  Hale;  who,  by  meaqs  of  information 
derived  from  MSS.,  was  able  to  state  that 
RoUe's  account  was  correct  with  the  single 
exception  of  its  leaving  out  the  words  ^^et 
non  aliter;"  which,  therefore,  in  my  pre- 
ceding statement  of  it,  I  have  supplied. 
King  V.  Melling,  1  Ventr.  231.  This,  sufiS- 
ciently  for  all  the  purposes  of  our  case, 
overrules  and  explodes  the  (probably  never 
uttered)  responsio  prudentum  bearing  no 
sort  of  resemblance  to  judicial  decision, 
retailed  at  second  (perhaps  third,  or  fourth, 
we  know  not  at  what)  hand  in  1  And.  43; 
discredited  as  that  is  shown  to  have  been 
otherwise;  especially  with  aid  from  the 
case  of  LethieuUier  v.  Tracy  before  cited, 
amd  other  authorities  of  that  class:  To 
which  I  will  now  add  Wedgwards  case,  Hill. 
13  Car.  2  rot.  121,  cited  also  by  Hale,  in  the 
next  sentence  in  Ventris  to  that  which  I 
have  last  quoted.  '*A  devise  to  his  son 
Thomas  for  life,  and,  after  his  decease,  if 
he  died  without  issue  living  at  his  death, 
then  to  the  daughter  &c. ;  it  was  held  to  be 
an  estate  for  life."  This,  as  appears  in  3 
Keb.  99,  King  v.  Melling,  was  the  case  of 
Plunket  V.  Holmes,  1  Lew.  11,  T.  Raym. 
28,  1  Sid.  47,  1  Keb.  29,  119;  in  which  last- 
mentioned  book  and  page  (and  no  where 
else)  we  discover  that  Thomas,    the 

237  *first  taker  under  the  will,  was  named 
Wedgwood    (or   Wedgward).       As    to 

which  case  of  Plunket  v.  Holmes  see  Butl. 
Fearne  341 ;  Booth  by  v.  Vernon,  9  Mod. 
147;  (cited  in  Hooker  v.  Hooker,  2  Barn.  B. 
R.  201,  W.  Kel.  192,  194,  Ann.  Hardw.  15, 
18,  Cunn.  4,  5,  7,  8;)  2  Saund.  382,  note  1 
to  Purefoy  v.  Rogers ;  and  the  cases  which 
I  shall  hereafter  state,  of  Loddington  v. 
Kime  and  Carter  v.  Carnadiston. — More- 
over, as  to  this  whole  doctrine  of  raising 
estates,  or  enlarging  or  diminishing  them, 
on  an  implication  of  intention,  it  was  re- 
cently said  by  Lord  Westbury  C,  a  very 
great  lawyer:  **I  quite  agree  with  some 
remarks   made   at   the  bar,  that   the  older 


cases  are  no  longer  to  be  regarded  as  safe 
guides  in  such  an  inquiry.  Great  latitude 
was  undoubtedly  given  by  them  to  the  doc- 
trine of  implication."  Parker  v.  Tootal,  3 
Hurlst.  &  C.  (Am.  ed.)  1015,  11  H.  L.  Cas. 
143. 

The  case  next  in  order,  relied  upon  by- 
counsel  for  appellants,  is  Hodges  v.  Middle- 
ton,  2  Dougl.  431 ;  as  to  which  I  shall  save 
myself  the  trouble  of  distinguishing  it  from 
our  case,  by  giving  it  an  answer  more  la- 
conic. It  is  not  law.  The  conflict  between 
it  and  Wild's  case,  and  also  between  it  and 
the  case  of  Ginger  v.  White,  Willes  553, 
was  pointed  out  by  Serjeant  Frere  in  his 
edition  of  Douglas,  published  as  long  ag'o 
as  1813.  To  the  same  effect  also  was  the 
note  previously  published,  of  learned  re- 
porters, (both  afterwards  raised  to  the 
bench,  one  in  England,  the  other  in  India), 
to  Seale  v.  Barter,  2  Bos.  &  P.  498.  In 
1827  Mr.  Jarman,  in  his  supplemental  vol- 
ume to  Pow.  Dev.  495,  note  q,  said:  **In 
Hodges  V.  Middle  ton,  Dougl.  431,  Lord 
Mansfield  and  the  court  of  King's  Bench, 
inclined  to  think  that  where  a  testator  [tes- 
tatrix] devised  to  A.  for  life,  and  after  her 
death  to  her  children,  upon  condition  that 
she  or  they  constantly  paid  £30  a  year  for 
a  clergyman  to  officiate  in  her  [testatrix's] 

chapel,  and  on  failure  thereof  to  testa- 
238      tor's  [testatrix's]  own  next  heirs,  *and 

in  case  of  failure  of  children  of  A. 
then  to  her  [A.'s]  brother  G.,  &c. ;  A.  had 
an  estate  tail,  or  that,  if  she  took  an  estate 
for  life,  the  children  took  an  estate  tail ; 
and,  as  recoveries  had  been  suffered  by 
both,  the  alternative  of  these  propositions 
was  not  material.  As  the  limitation  to  the 
children  in  this  case  was  by  way  of  re- 
mainder, there  seems  to  have  been  no 
ground,  whether  there  were  children  or  not, 
for  holding  the  parent  to  be  tenant  in  tail,  * ' 
— agreeably  to  what,  I  have  before  quoted 
Mr.  Jarman  as  saying,  is  now  admitted  on 
all  hands.  **It  is  as  difficult  to  perceive 
any  solid  ground  for  giving  the  children 
estates  tail :  The  direction  to  pay  the  jf 30  a 
year  would  have  enlarged  their  devise  to  a 
fee,"  which  would  have  conduced  equally 
to  the  same  result,  under  the  particular  cir- 
cumstances (of  recoveries  suffered), as  either 
of  the  other  constructions.  This  note  is 
retained  in  the  first  and  third  English 
editions  of  Jarm.  Wills,  vol.  2,  p.  308  of  the 
former,  p.  366  of  the  latter,  and  in  all  the 
American  editions,  with  no  change  but 
that  of  adding  ^ ^simple"  to  the  last  word 
**fee."  And  in  1831  Mr.  Preston,  in  ar- 
guing Broadhurst  v.  Morris,  2  Bam.  St 
Adol.  1,  said:  '^Hodges  v.  Middleton  was 
expressly  overruled  in  a  case  in  chancery, 
which  has  not  been  reported  on  this  point, 
viz.  Charles  Monck  and  others  v.  The  Com- 
missioners of  Woods  and  Forests."  That 
case,  therefore,  in  which  the  court,  without 
occasion,  and  consequently  without  oppor- 
tunity, to  decide  what  estate  either  the 
mother  or  the  children  took,  if  either  she  or 
they  took  more  than  a  life  estate,  whether 
in  fee  tail  or  in  fee  simple,  yet  contrived  to 
mistake  the  law  both   as  to  the  former  and 
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as  to  the  latter, — can  novr  serve  no  purpose, 
bat  to  mislead  such  as  can  be  misled,  and 
to  furnish  others  with  an  admonition 
against  implicit  reliance  upon  eyen  authen- 
tically recorded  opinions,  of  judges  whose 
names  are  in  highest  renown.  *  'Quandoque 
bonus" — ;  of  which  I  shall  still  have  to 
notice  only  too  many  specimens. 

239  '      *The    next   case,    stated   and  com- 

mented upon  by  counsel  opposite,  is 
Seale  v.  Barter,  2  Bos.  &  P.  485;  but  as  he 
has  introduced  a  quotation  from  counsel's 
argument  therein,  which  mentions  the  case 
of  Davie  v.  Stevens,  1  Dougl.  321,  I  will 
first  bestow  some  passing  notice  upon  it. 
That  was  a  marvellously  plain  case  to  have 
any  question  raised  upon  it;  and  it  was  so 
treated  by  L#ord  Mansfield,  who  said,  after 
listening  to  counsel  on  both  sides:  **I  had 
a  mind  to  see,  whether  ingenuity  could 
raise  a  doubt  on  the  one  side,  or  on  the 
other  supply  an  argument  to  make  the  case 
plainer  than  it  is  on  the  face  of  it."  The 
case,  duly  considered,  only  proves  even  less 
than  what  innumerable  other  authorities 
have  long  since  established ;  to  wit,  that 
where  a  testator  by  his  will  sufficiently 
defines  the  sense  he  therein  designs  to  put 
npon  the  word,  he  may,  with  effect,  use  any 
word  in  any  sense,  even  if  that  sense  be 
the  direct  opposite  of  its  usual  acceptation ; 
just  as  well  as  our  legislature  could  affix 
certain  meanings  to  certain  words  and 
phrases,  of  their  defining,  wherever  these 
are  found  in  statutes  enacted  while  the 
statutory  definition  is  in  force,  **unless 
soch  construction  would  be  inconsistent 
with  the  manifest  intent."  V.  C.  1849, 
c  16,  s.  17.  In  this  manner,  real  property 
may  pass  under  a  testamentary  gift  of 
^'personal  estates,"  (Doe  v.  Tofield,  11 
East  246)  and  personal  property  may  not. 
Goodman  v.  Edwards,  2  Mylne  &  K.  59. 
See  Carnage  v.  Woodcock,  2  Munf.  234; 
Tebbs  V.  Duval,  17  Gratt.  349,  361.--The 
case  of  Seale  v.  Barter  turned  altogether 
upon  the  codicil ;  whereby  the  testator  de- 
vised all  his  estates  to  his  son  J.  S.  and  his 
children  lawfully  to  be  begotten,  J.  8.  being 
then  married,  but  having  no  child ;  so  that, 
According  to  the  rule  in  Wild's  case,  as 
reported  by  Coke,  (and  with  which,  there- 
fore, Lford  Alvanley  needed  not  to  quarrel, ) 
J.  8.  plainly  took  an  estate  tail;  which 
construction    assuredly   was  in  no  manner 

weakened  by  the  further  provisions  of 

240  the  codicil,   that   J.  8.    should  *^have 
power  to  settle  the   same   by  will  or 

otherwise  on  such  of  his  children  as  he 
should  think  proper,  (thereby  determining 
the  estate  tail,  as  the  court  held,  so  far  as 
its  continuance  would  interfere  with  a  set- 
tlement made  in  pursuance  of  such  power;) 
and,  for  default  of  such  issue,  then  to  the 
testator's  daug'hter  E*  8.  and  her  children 
lawfully  to  be  begotten,  with  a  similar 
power ;  and,  in  default  of  such  issue,  to  J.  8. 
and  B.  8.  equally  between  them;  with 
a  proviso  that  a  settlement  of  ;£'200  per  an- 
num should  be  made  on  any  woman  whom 
his  son  might  thereafter  marry,  and  that  his 
estates  should  be  charg'eable  therewith.    The 


wonder  is,  not  that  this  was  held  to  give  J. 
8.  an  estate  tail,  but  that  the  question 
should  have  been  thought  capable  of  bearing 
a  moment's  debate  amr  Wild's  case,  con- 
firmed as  that  had  been  in  so  many  cases 
meanwhile,  (and  see,  since  then,  Broadhurst 
V.  Morris,  2  Barn.  &  Adol.  1,  remarked  upon 
by  Kindersley,  V.  C,  in  Davis  ex  parte,  2 
8im.  N.  8.  121,  9  Engl.  L,.  &  E.  Rep.  91 ; 
Roper  V.  Roper,  3  Comm.  PI.  (tt,  R.)  32; 
Parhman  v.  Bowdoin,  1  8umn.  359;  Night- 
ingale V.  Burrell,  15  Pick.  104,  114 ;  Wheat- 
land V.  Dodge,  10  Mete.  502 ;  Doe  d.  Thom- 
ason  V.  Andersons,  4  I/eigh  122, 130 ;  Wright 
V.  Cohoon,  12  id.  377;) — unless  indeed  the 
circumstance  might  have  raised  some 
doubts  which  existed  in  the  case,  (2  Bos.  A 
P.  487,)  and  was  mentioned  by  Lord  Al- 
vanley, (ibid.  491,)  but  was  not  noticed  by 
counsel  on  either  side  in  argument,  and  re- 
ceived no  particular  attention  from  the 
court, — that  after  the  making  of  the  codicil 
and  before  the  testator's  death,  the  first 
taker  had  issue  that  survived  him.  As  to 
this  see  2  Jarm.  Wills  310-312,  1st  edit. , 
367-369,  3rd  Engl.  edit. 

The  last  of  the  cases  cited  for  appellants 
under  this  head,  not  already  disposed  of, 
either  en  masse,  or  in  detail,  is  Mellish  v. 
Mellish,  2  Barn.  &  Cr.  520.  There  is,  I 
believe,  no  copy  to  be   found  in  Richmond 

of  that  book ;  and  from  the  very  curt 
241      abridgment,    rather  than  *report,    of 

the  case  in  9  Engl.  C.  L.  Rep.  165-167, 
it  is  impossible  for  any  but  the  brightest 
intellect,  aided  by  the  fullest  information 
on  this  head,  to  be  certain  of  discerning 
accurately  the  ground  of  the  court's  deci- 
sion. But  the  same  case  is  reported  in  3 
Dowl.  A  R.  804-821 ;  and  from  that  report, 
containing  not  only  full  arguments  of 
counsel,  but  also  numerous  remarks  of  the 
judges  inter  arguendum,  we  may  learn  sat- 
isfactorily what  views  of  the  case  led  to 
the  certificate  which  was  sent.  In  sub- 
stance the  court  held  that  the  testator,  not 
conjecturally,  but  certainly,  from  indica- 
tions in  the  will  itself,  designed  to  give 
interests  which  necessarily  required  an 
estate  tail  in  the  first  taker;  or,  as  it  is 
reported  to  have  been  said  arguendo,  by 
counsel  whose  contention  was  successful 
against  an  implication  of  an  estate  tail, 
**in  Mellish  v.  Mellish  the  court  read  *son' 
and  ^daughter'  as  importing  the  whole  line 
of  issue;  but  that  was  expressly  because 
the  circumstances  shewed  that,  if  not  so 
read,  the  estate  would  go  out  of  the  family ; 
and  the  real  and  undoubted  intention  of 
the  testator  would  be  defeated,"  (31  Engl. 
If.  &  E.  Rep.  72,  East  v.  Twyf ord ;  4  H.  L. 
Cas.  517,  8.  C. ;)  and,  having  reached  this 
conclusion,  which  the  could  not  but  assume 
to  be  right,  even  if  it -were  in  other  men's 
judgments  wrong,  they  were  at  liberty,  nay 
bound,  so  long  as  they  rested  in  it,  to  give 
the  devise  that  effect,  by  the  authority  of 
Robinson  v.  Robinson  heretofore  mentioned, 
and  of  numerous  other  cases :  which,  upon 
a  like  ground,  were  again  followed  in  Doe 
V.  Da  vies,  4  Barn.  &  Adol.  431,  1  Nev.  & 
M.  654. 
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These  authorities  establish,  that  the  word 
'^children*'  may  be  made  to  mean  heirs  of 
the  body  or  issue,  the  words  '^sons*'  to  mean 
heirs  male  of  the  body  or  issue  male,  and 
the  word  ^^daug'hters"  to  mean  heirs  female 
of  the  body  or  issue  female,  for  the  sake  of 
accomplishing'  the  testator's  intention, 
whenever  his  ascertained  intention  requires 
that  sense   to  be   put  on  them;  and  I 

242  *conceive,  from  the  context  of  Hale's 
opinion  in  King  v.    Melling,  that  he 

cited  the  case  he  did  cite  therein,  whether 
by  the  name  of  Bifield  or  of  Biby,  to  this 
point  alone.  But,  while  they  do  this,  the 
same  authorities  infcrentially  show,  fur- 
ther, that  such  is  not  the  primary  sense, 
the  natural,  or  ordinarily  the  leg-al,  signifi- 
cation of  those  words;  since,  in  order  to 
put  that  sense  upon  them,  argumentation 
was  requisite  in  proof  that,  in  the  particular 
cases,  such  an  intention  existed.  And, 
therefore,  every  thing  entitled  to  the  name 
of  authority  concurs  in  sustaining  the  posi- 
tion of  a  good  text-writer,  that  ** "children,' 
*son,'  [^daughter,']  are  technically  words  of 
purchase ;  vet  either  *children'  or  *son*  [or 
'daughter']  will,  if  it  is  the  intention,  be 
accepted  as  a  word  of  descent;"  just  as,  per 
contra,  **  *heirs'  and  *heirs  of  the  body' 
are  technically  words  of  descent ;  yet,  if  it 
is  the  intention,  *  heirs'  or  *  heirs  of  the 
body'  will  be  accepted  as  words  of  pur- 
chase. ' '  Ram  on  Wills  53.  That  is  to  say, 
these  words  and  phrases  will  not  change 
their  nature,  while  they  retain  their  natural 
meaning;  but  a  meaning,  different  from 
their  natural,  will  be  put  on  them,  when 
that  is  necessary  for  accomplishing  the 
testator's  intention.  But  then,  intention, 
in  order  to  produce  such  effects,  must  be 
^ ^manifest  and  certain,  not  obscure  or 
doubtful,"  as  was  resolved  by  the  judges 
in  Wild's  case,  6  Rep.  16b.  Or,  in  the 
words  of  I/ord  Hardwicke,  it  must  appear 
by  '^declaration  plain,  that  is,  not  saying 
in  so  many  words,  but  plain  expression  or 
necessary  implication,  which  is  the  same 
thing."  Garth  v.  Baldwin,  2  Ves.  sen.  65. 
Or,  as  Alderson,  B.,  delivering  the  opinion 
of  the  whole  court  of  Exchequer,  after 
elaborate  argument  and  time  taken  for  con- 
sideration, said  with  pains-taking  preci- 
sion: '^Upon  a  careful  examination  of  the 
authorities  we  think  that  it  may  be  safely 
laid  down  as  a  rule,  that  in  a  devise  tech- 
nical words,  or  words  of  definite  meaning, 
shall  always  be  construed  according  to 

243  their  legal  or  definite  ^effect,  unless, 
from  other  inconsistent  words  in  the 

will,  it  be  quite  clear  that  the3'  are  used 
in  some  other  definite  sense.  Thus,  if  the 
words  'heirs  of  the  body,'  which  are  tech- 
nical words,  properly  admitting  only  of  one 
meaning,  are  used,  it  becomes  necessary  to 
show  affirmatively  '  that  the  testator  meant 
clearly  to  use  them  as  words  of  purchase ; — 
it  is  not  enough  to  raise  a  reasonable  doubt 
whether  he  intended  to  use  them  as  words 
of  limitation,  or  to  show  a  probable  con- 
jecture that  he  intended  to  designate  chil- 
dren only  by  that  phrase."  "Another 
instance  of  the  application  of  the  rule  may 


be  found,  in  the  class  of  cases  in  which 
'sons'  [or  'daughters']  or  'children,'  which 
in  their  proper  sense  are  words  of  purchase, 
have  been  held  to  be  words  of  limitation. 
There,  in  like  manner,  it  must  be  demon- 
strated from  the  will  affirmatively  and 
clearly,  that  by  these  expressions  the  testa- 
tor meant  all  the  descendants  [or  all  the 
male  or  all  the  female  descendants]  of  the 
body  to  take  as  heirs."  Lees  v.  Mosley,  1 
Younge  &  Coll.  Bxch.  Rep.  606,  607.  And, 
as  was  said  by  Sir  Thomas  Plumer,  M.  R., 
if  the  intent  be  uncertain,  if  it  be  in 
equilibrio,  or  even  in  suspense  or  doubt, 
then  the  legal  operation  of  the  words  must 
take  effect."  Cholmondeley  v.  Clinton,  2 
Jac.  A  W.  96.  See  further  Ram  on  Wills 
31-32,  109  et  seq, 

I  have  now  noticed,  I  believe,  every  au- 
thority, which  has  been  cited  by  counsel 
opposite  as  favouring  that  side  upon  the 
topics  hitherto  discussed.  And  I  think  it 
may  be  stated  without  danger  of  mistake  or 
of  serious  or  plausible  dispute,  that  the 
discussion  has  established,  as  applicable 
immediately  to  the  case  in  hand,  the  fol- 
lowing results: — First.  That  although, 
where  an  estate  is  devised  to  one,  either 
expressly  for  life,  or  indefinitely,  with 
whatever  subsequent  limitations,  if  the  tes* 
tator's  intention  be  sufficiently  discovered, 
to  provide  (by  means  of  the  same  subject 
matter  of  estate)  for  all  offspring  of 
the  first  taker,  or  for  the  whole  of 
244  *any  line  of  such  offspring,  in  every 
successive  generation  descending  from 
such  first  taker,  or  for  some  described  prog- 
eny within  the  whole  of  any  line  of  such 
offspring,  in  every  such  generation,  there, 
as  the  law  was  aforetime,  the  will  would 
give  to  the  first  taker  an  estate  tail, — ac- 
cording to  circumtsances,  either  immedi- 
ately, or  else  in  remainder  after  some 
intervening  estate, — where  otherwise  the 
property  would  not  be  transmissible,  con- 
formably to  such  intention,  either  to  de- 
scendants at  all,  or  else  to  descendants 
more  remote  than  those  the  will  has  suo 
jure  provided  for:  Yet  such  intention  is 
never  sufficiently  discovered  from  mere 
conjecture,  however  plausible,  or  however 
probable  in  itself,  but  must  always  be 
proved,  from  the  will,  expounded  in  the 
light  of  such  extraneous  evidence  as  is  le- 
gally admissible ;  by  demonstration  plain ; 
past  any  doubt ;  so  as  not  even  to  leave  the 
judicial  mind  in  any  suspense  about  its 
having  been  thus  demonstrated;  else  the 
legal  operation  of  the  words  must  take 
effect;  upon  the  not  unnatural,  nay  the 
necessary,  presumption  that  the  technical 
effect  of  the  words  is  intended  by  the  testa- 
tor, if  a  different  intention  be  not  apparent 
therein. — Second.  That  a  devise  to  one, 
either  expressly  for  life,  or  even  indefi- 
nitely, with  remainder  to  the  devisee's 
children,  whether  expressly  for  life,  or  in- 
definitely touching  what  estate  they  should 
take,  would  not,  as  the  law  was  before  7 
Oct.  1776,  have  made  the  first  taker  tenant 
in  tail,  either  immediately  or  in  remainder, 
by  reason  of  an  intention,  thence  presumed, 
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of  the  testator,  to  provide  for  all  the  de- 
scendants of  such  first  taker,  or  upon  any 
other  ground.  For  this  the  decision  in 
Wild's  case,  which  has  never  since  been 
shaken,  but  on  the  contrary  has  been  very 
frequently  confirmed,  is  ample  authority. — 
Third.  That  while  an  implication  of  such 
intv^ntion,  as  is  necessary  for  giving  such 
first  taker  an  etsate  tail,  immediately  or  in 
remainder,    is   sufficiently    made  out 

245  *from  a  limitation  over  upon  a  failure 
of  issue  of  the   first   taker  whenever, 

at  any  time  indefinitely  future,  it  shall 
happen, — commonly  (for  the  sake  of  brevity) 
styled  an  indefinite  failure  of  issue;  and 
while  the  same  implication  sufficiently 
results  from  a  limitation  over  upon  such 
failure  of  children,  where  the  context  dem- 
onstrates, with  the  plainness  I  have  just 
now  mentioned,  that  ^*children^'  is  used  as 
synonymous  with  ** issue,"  so  as  to  com- 
prehend successive  generations  as  long  as 
the  progeny  shall  last;  yet  it  is  otherwise, 
where  the  limitation  over  is  upon,  what 
from  its  contrast  with  the  foregoing  is 
called,  a  definite  failure  of  issue,  or  of 
''children"  in  the  sense  of  **issue,"  mean- 
ing- a  failure  in  some  particular  generation, 
or  at  or  before  some  collateral  epoch  or 
event,  designated:  And  while  a  limitation 
over,  upon  a  failure  of  issue,  must  prima 
facie  be  construed  as  upon  an  indefinite 
failure, — ^which  is  all  that,  to  the  purposes 
of  this  case,  is  proved  by  numerous  author- 
ities collected  by  counsel  opposite,  and 
which  authorities  therefore,  after  this  dis- 
tinct admission  of  what  they  prove,  I  need 
not  notice  any  further ; — yet  it  is  otherwise, 
either  where  the  limitation  is  upon  a  failure 
of  ' 'children,"  so  denominated  in  the  will, 
if  there  be  not  in  the  context  enough  to 
force  that  term  out  of  its  natural  and  also 
technical  signification,  into  the  larger 
sig-nification  of  the  term  *4ssue;"  or  even 
where  the  limitation  over  is  upon  a  failure 
of  ''issue"  or  "heirs  of  the  body,"  so  de- 
nominated in  the  will,  if  it  be  shown  by 
the  context  to  mean  a  failure  of  such  issue, 
or  such  heirs  of  the  body,  as  "children" 
are  in  the  natural  and  technical  significa- 
tion of  the  term  last  mentioned;  that  is, 
immediate  fruit  of  the  first  taker's  own 
body,  the  necessary  parentage  of  his  grand- 
children, should  any  be  born  to  him.  The 
last  in  order  of  these  propositions  is  infer- 
rible from  Jesson  v.  Wright  in  the  House 
of  I^ords,  and  from  our  Virginia  case  of 
Moore   v.    Brooks,    and  was  actually 

246  decided  *in   Doe  d.  Wright  v.  Jesson 
in  the  King's  Bench,  Jordan  v.  Adams 

in  the  Common  Pleas,  and  our  Virginia 
case  of  Prior  v.  Duncan.  The  proposition 
immediately  preceding  it  is  clearly  deduci- 
ble  a  fortiori  from  the  same  authorities, 
and  moreover  was  expressly  decided  in 
Goodwin  v.  Goodwin,  Denn  v.  Page,  Hay 
V.  Coventry,  Foster  v.  Romney,  Doe  v. 
Vaug-han,  Ashley  v.  Ashley,  and  the  Penn- 
sylvania case  of  Curtis  v.  Longstreth. 

Upon  these  authorities,  in  consonance 
with  the  soundest  as  well  as  the  best  settled 
principles,  it  seems  clear  that  Nancy  Perry 


would  have  had  no  more  than  an  estate  for 
the  term  of  her  own  life  and  (contingently) 
the  widowerhood  of  any  surviving  husband 
she  might  leave, — not  an  estate  tail,  as  the 
law  was  aforetime, — even  if  the  clause  in 
question  of  her  father's  will  were  to  be  read 
as  counsel  opposite  desires  it  should  be ;  to 
wit,  in  the  sense  of  giving  a  remainder  to 
the  testator's  children  after  the  remainder 
to  those  of  Nancy  Perry,  though  she  should 
leave  children,  who,  surviving  both  her  and 
her  last  husband,  should  actually  come 
into  possession  of  the  land.  For,  even  then, 
according  to  the  lex  temporis  (prior  to  7  Oct. 
1776),  as  the  preceding  authorities  show, 
the  remainder  to  the  testator's  children, 
would  have  taken  effect  at  the  termination^ 
of  the  life  estate  of  her  children ;  though 
they  should  have  left  ever  so  many  children. 
These  g^and-children  of  Nancy  Perry  would 
have  taken  no  more  than  the  grand-child  of 
Rowland  Wild  and  his  wife  did ;  who  took 
just  nothing. 

But  I  consider  it  to  be  very  certain,  that 
such  is  not  either  the  true  meaning  or  the 
legal  construction  of  the  clause  under  con- 
sideration ;  and  that,  on  the  contrary,  both 
the  former  and  the  latter  are  the  same  as 
if  the  clause  were  in  these  words:  "I  lend 
to  my  daughter  (certain)  land,  to  be  pos- 
sessed by  her  and  whosoever  shall  lawfully 
claim  under  her,  during  her  natural  life  and 

the   widowerhood   of    any    surviving 
247      husband   whom  *she   may  leave ;  and 

at  her  death  and  the  death  or  after- 
marriage  of  such  surviving  husband,  if 
any,  then  to  be  equally  divided  among  her 
children,  if  she  has  any;  otherwise,  then 
to  be  divided  among  all  my  children." 
There  is  room  to  contend,  that  the  word 
"then,"  where  it  occurs  the  second  time  in 
this  sentence,  or  rather  in  the  corresponding 
sentence,  of  the  original,  has  the  same 
meaning  as  where  it  occurs  first ;  and  that 
it  is,  in  each  instance,  an  adverb  of  time, 
denoting  in  a  monosyllable  what  is  ex- 
pressed more  at  large  by  the  phrase  '*at 
such  time,  and  so  soon,  as  she  shall  be  dead 
and  no  sur^'iving  husband  of  her  shall  be 
remaining  unmarried."  But  I  waive  all 
dispute  about  that;  being  content  to  take 
the  second  '^then"  as  denoting  only  the 
contingent  event  of  the  first  taker  having 
no  children.  Still  the  legal  effect  will  be 
the  same ;  and  that  is,  to  create  what  is 
now  most  commonly  called  3n  alternative 
limitation.  Such  limitations,  or  the  gifts 
made  by  means  of  them,  considered  in  con- 
junction with  those  for  whch  they  are  con- 
tingently substitutionary,  have  also  been 
called,  sometimes  contingencies  with  a 
double  aspect,  sometimes  gifts  upon  a 
double  contingency,  sometimes  devises  or 
bequests  on  two  alternative  contingencies. 
Sm.  Ex.  Int.  {  129.  Under  their  now  more 
common,  as  well  as  more  accurate,  appella- 
tion, they  have  been  defined,  and  an  illus- 
trative example  of  them  given,  as  follows: 
'^An  alternative  limitation  creates  an  in- 
terest that  is  only  to  vest  in  case  the  next 
preceding  interest  should  never  vest,  in  any 
way,  through  the  failure  of  the  contingency 
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on  which  such  preceding  interest  depends. 
As  where  a  testator  devises  to  A.  for  life, 
and,  if  he  have  issue  male,  then  to  such 
issue  male  and  his  heirs  forever;  and,  if 
he  die  without  issue  male,  then  to  B.  and 
his  heirs  forever."  Ibid.  {  128;  Sm.  Re. 
&  Pers.  Prop.  242.  The  case  thus  put  for 
an  example  is  the  very  case  of  Loddington 
V.  Kime,  3  Lev.  431,  1  Salk.  224,  1 
Ird.  Raym.  203;  which   Mr.    Jarman, 

248  *both  in  his   supplemental   volume  to 
Pow.  Dev.  517-518,  and  in    his   work 

On  Wills,  vol.  2,  pp.  338-339,  assailed  with 
remarkable  vehemence;  pronouncing  it  to 
be  *  *  clearly  overruled.  *  *  Not  that  any  court, 
or  even  any  single  judge,  or  any  text-writer, 
— save  himself, — has  passed  that  sentence 
of  condemnation  upon  it ;  but  he  conceived 
it  to  be  not  reconcilable  with  some  subse- 
quent decisions.  This,  however,  was  a  clear 
mistake  of  that  able  and  (in  general)  ac- 
curate writer;  which  his  English  editors, 
since  his  death,  have,  in  great  measure, 
saved  me  the  trouble  of  proving  to  be  such, 
by  their  withdrawing  from  his  work  On 
Wills  all  traces  thereof,  and  substituting 
instead  a  reconciling  explanation.  2  Jarm. 
Wills  397-398,  3rd  Lond.  edit.  His  error 
was  the  consequence  of  an  essential  mis- 
statement (by  him)  of  the  case,  upon  that 
very  point  for  which  it  is  here  adduced. 
The  devise  was  to  one  for  life,  and,  if  he 
should  die  without  issue  male,  then  over ; 
which  undoubtedly  would  have  given  the 
first  taker  an  estate  tail,  if  that  had  been  all ; 
because  then  it  would  have  been  a  limita- 
tion over  upon  an  indefinite  failure  of  issue 
male.  But  the  full  statement  of  the  devise, 
omitting  only  words  clearly  not  material  on 
the  present  occasion,  is  as  follows:  **As 
concerning  my  manors  of  Pick  worth  and 
Willoughby,  I  devise  them  to  my  uncle 
Bvers  Armin  for  his  life,  without  impeach- 
ment of  waste ;  and  in  case  he  shall  have 
issue  male,  to  such  issue  male  and  his  heirs 
forever ;  and  after  the  death  of  my  uncle 
Evers  Armin,  in  case  he  leaves  no  issue 
male,  the  manor  of  Pickworth  to  my  nephew 
Sir  Thomas  Styles  and  his  heirs  forever. 
And  as  to  the  manor  of  Willoughby,"  con- 
cerning which  the  question  arose,  *4n  case 
my  uncle  Evers  Armin  die  without  issue 
male,  I  devise  it  to  my  nephew  Thomas 
Bernardistone  and  his  heirs  forever:"  thus 
indicating  that  the  final  limitation  was  not 
to  take  place  whenever,  at  any  time  indefi- 
nitely future,    there  should  happen  a 

249  ^failure  of  the  first  taker's  male  issue ; 
but  that  it  must   take  e£Pect,  if  at  all, 

in  case  (only)  the  first  taker  should  not 
have  issue,  thfit  could  take  at  the  termina- 
tion of  the  life  estate  given  him.  The  case 
therefore, — in  which  it  was  held,  that  Evers 
Armin  had  but  a  life  estate,  with  alterna- 
tive contingent  remainders  limited  thereon, 
— is  a  clear  authority,  that  words,  which 
ordinarily  would  import  an  indefinite  fail- 
ure of  issue,  yet  shall  not  receive  that  in- 
terpretation where  the  context  shows  that 
the  limitatien  following  is  not  intended  as 
a  remainder,  after  a  limitation  to  the  first 
taker's  issue  shall  have  been  spent,  but  is  in- 


tended as  an  alternative  limitation,  in  case 
that  (to  the  first  taker's  issue)  shall  never 
vest.  And  if  this  authority  should  he 
thought  to  need  confirmation,  after  Mr. 
Jarman's  assault  (alio  intuitu)  upon  it, 
I  may  mention  that  another  case  afterwards 
arose  before  the  court  of  chancery,  concern- 
ing the  title  to  the  manor  of  Pickworth 
under  the  same  will,  as  to  which  the  ques- 
tion was,  in  legal  effect,  precisely  the  same 
as  it  had  been  concerning  the  manor  of 
Willoughby  in  Loddington  v.  Kime;  and  it 
received,  twenty  years  after  the  decision  in 
that  case,  precisely  the  same  answer  in  the 
House  of  Lords,  upon  appeal,  in  accordance 
with  the  unanimous  opinion  of  all  the  then 
judges.  Bams«rdiston  v.  Carter,  3  Bro.  P. 
C.  edit.  Toml.  64-74,  1  P.  Wms.  505-510. 
After  which  the  same  will  was  again,  by 
fresh  bill,  brought  before  Sir  Joseph  Jekyll 
M.  R.,  and,  by  appeal  from  his  decree* 
before  Lord  Parker  (afterwards  Maccles- 
field), C. ;  from  both  of  whom  it  also  re- 
ceived the  same  construction.  Carter  v. 
Bamadiston,  1  P.  Wms.  510-522.  And  al- 
though Levinz  reports  (3  Lev.  435),  that 
'^before  any  judgment  was  given,  the  par- 
ties [in  Loddington  v.  Kime]  agreed  and 
divided  the  estate;"  which  statement,  re- 
peated from  Levinz  in  1  Salk.  225,  has  been 
sometimes  understood  as  asserting  (what  it 
does  not)  that  no  judgment  was  ever  en- 
tered, and  led  Lord  C.  J.  Ryder,  for 
250  ^instance,  into  believing  that  the  case 
was  never  determined,  notwithstand- 
ing the  statement  in  Lord  Raymond's  report 
presently  mentioned,  (Doe  v.  Reason,  cited 
3  Wils.  246) ;  yet  indubitably  the  fact  was, 
as  it  is  stated  in  the  report  of  Lord  Ray- 
mond, which  concludes  (1  Lord  Raym.  209) 
with  these  unusual  and  remarkable  words: 
'*And  therefore  judgment  was  given  [&c.] 
for  judgment  is  entered  upon  the  reconl  for 
the  plaintiff."  The  reason  of  whiAi  par- 
ticularity will  be  seen  in  what  Lord  Ray- 
mond said  when  delivering  (as  chief  justice) 
the  court's  opinion  in  Shaw  v.  Weigh; 
wherein,  adverting  to  the  passage  I  have 
quoted  from  Levinz,  he  said:  This  '48  a 
mistake;  for  I  heard  the  opinion  of  the 
court  given  seriatim  myself,  viz.  Pasch. 
9  Wm.  3,  in  the  year  1697,  that  Evers  Armin 
took  but  an  estate  for  life,  because  the  first 
issue  male  took  the  [a]  contingent  remain- 
der. It  has  also  had  decisions  in  other 
places;  it  having  been  brought  into  the 
court  of  Chancery,  and  by  appeal  thence 
carried  into  the  House  of  Lords:  The  judg- 
ment given  in  the  court  of  Common  Pleas 
was  in  all  those  places  confirmed,  and  not 
in  the  least  shaken ;  and  has  been  acquiesced 
under  ever  since.  Judgment  is  entered  on 
the  roll,  in  C.  B.,  Trin.  5  W.  &  M.  rot. 
1551,  as  was  said  by  Eyre,  C.  J.,  in  another 
case."  Fitzg.  21-22,  and  (in  totidem  ver- 
bis) Fortesc.  74-75.  See  also,  2  Stra.  844, 
1  Eq.  Abr.  183,  pi.  23,  more  concisely  to 
the  same  effect;  11  Mod.  (edit.  1781,  not 
Leach's)  p.  298,Treby,  C.  J.,  in  Scattergood 
V.  Edge.  In  3  Wils.  240,  Doe  v.  Holme,  it 
is  also  said  that  Lord  C.  J.  De  Grey,  deliv- 
ering the  opinion  of  the  court  in  that  case. 
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said,   about  Loddington  v.  Kime,    **  though 
both   Levinz   and   Salkeld  report   that  the 
parties  agreed,  and  divided   the   estate,  be- 
fore judgment   was   given,    yet  it  appears 
from  a   MS.    report   of  the   case  by  Judge 
Blcncowe,    (which    the    reporter    Serjeant 
Wilson  has  seen)  that,  after  long  consider- 
ation, judgment  was  given  that  Evers 
251      Armin  took  *an   estate   for  life,  with 
contingent    remainder   over."      And 
Sir  Wm.    Blackstone,    who   was  one  of  the 
court  that  decided   Doe   v.    Holme,    in  his 
report  of  that  case,    (2  W.    Blackst.  778,) 
states  the  chief  justice   to  have  said,  that 
Loddington   v.    Kime  resembled  **this  case 
in  all   points.      That    was    several    times 
agitated   in    all   the  courts  of  Westminster 
Hall"— this,  however,  I  cannot  verify  with 
respect  to  the  courts  of  King's  Bench  and 
Exchequer — '*and  (continues   the  chief  jus- 
tice,  according   to  Blackstone,)    at  length 
settled   in   Dom.    Proc.    by   the  unanimous 
opinion  of  all  the  judges."    The  real  truth 
about  the  result  in  I<<^dington  v.  Kime  is, 
doubtless,    what   is  stated  in  3  Bro.  P.  C. 
edit.  Toml.  66,  as   follows:  ** After  several 
arguments   in   the   court  of  Common  Pleas 
judgment     was    given    in    favour  of   Ar- 
myne  Bullingham  [the  substantial  plaintifP, 
though  not  in  form  such   upon  the  record]. 
But  both  [of  the  substantial  parties  to  the 
suit]  being  relations,  they  afterwards  came 
to  an  agreement:"  which,    as   that  report 
proceeds  to  narrate  in  detail,  was  effectuated 
by  deed   enrolled,    and   fine,  and  recovery. 
See  also  1  P.  Wms.    507 ;  and  observe   that 
the  date  there  given,  of  Jan.  1697,  was  sub- 
sequent to  Kaster  term   1697,    according    to 
the  civil  calendar  used  in   England  till  the 
year  1752.      No   decision,    therefore,    ever 
came  under   review,  that  brought  with  it  a 
greater  amount  of  judicial  authority  touch- 
ing the   same   identical   point,    than   this 
does.    Moreover  it  was  not  only  followed  in 
Boe  V.    Holzne,    but,    furthermore,  in  that 
case,  **the  lord  chief  justice  De  Grey  said, 
he  should   have  been  of  the  same  opinion, 
although  the  case  of  Loddington  and  Kime 
had  never  been  determined. "    3  Wils.   243. 
And,    without   being   cited,    it  was  yet  in 
effect   followed,    in   our   Virginia  case   of 
Fozwell   V.    Craddock,    1    Patt.    &   H.  250. 
Besides  which,  in  Fearn.  Posth.  pp.  178-184, 
18S-190,    there   are   two  several  opinions  of 
probably  the  most  able  judge  of  such  ques- 
tions   that   has    yet    lived,     (though 
252     *never  installed   in  a  judicial  office,) 
to  precisely  the  same  effect,  on  origi- 
nal reasoning  and  without  distinct  reference 
or  allusion  to  these   cases  or  any  of  them ; 
though   certainly   not  unaware  of  those  in 
England,  all  of  which  had  arisen  and  been 
determined  before   his  day.     Butl.    Fearne 
225,  354-356    373-374.     See   also   Egertom  v. 
Massey,  3  Conun.  Bench  N.  S.  338,  349-354. 
—Therefore,  upon  this  distinct  and  separate 
ground,  in  adcUtion  to  the  ground  heretofore 
discussed,  I  submit  that  Nancy  Perry   did 
not  take   more  than  an  estate  for  her  own 
life,    with  a  contingent  elongation  thereof 
during  the  widowerhood  of  such  husband  as 
she  might  leave  surviving. 


Whether  this  contingent  elongation  would 
make  any  difference  in  the  case  of  that 
devisee,  favorable  to  her  taking  an  absolute 
ownership  in  fee  simple,  through  the  me- 
dium of  a  constructive  entail,  is  an  inquiry 
which  counsel  opposite  has  not  noticed, 
except  in  so  far  as  it  is  involved  in  his  dis- 
cussion of, — Secondly,  what  he  suggests  is 
a  difference  between  her  title  and  that  of 
Sally  Stone  under  the  same  will ;  the  devise 
in  favor  of  the  latter  being  of  land  *^to  be 
possessed  by  her  and  any  husband,  she  may 
have,  upon  the  same  terms  and  conditions 
as  Nancy  Perry's." — I  •shall,  therefore,  now 
transfer  my  discussion,  also,  to  the  direct 
consideration  of  Sally  Stone's  title ;  though 
really  that  is,  out  and  out,  the  same  as 
Nancy  Perry's. 

The  words  in  the  devise  to  Sally,  **to  be 
possessed  by  her  and  her  (future)  husband," 
coupled  with  the  residue  of  the  same  clause, 
would  not,  if  she  had  married,  have  given 
an  estate  of  any  kind  to  her  husband ;  for 
that  consequence  (of  giving  him  an  estate 
or  interest  under  the  will,  apart  from  what 
his  jus  mariti  would  confer, )  is  annulled 
and  absolutely  stifled  by  the  last  words  of 
the  clause  referring  to  the  '* terms  and  con- 
ditions" affecting  Nancy  Perry's  land  under 
the  clause  of  the  will  concerning  it: 
253  Which  certainly  *gave  to  Nancy's 
present  or  future  husband  nothing 
whatever  in  the  land,  during  her  life  or 
after  her  death,  except — I  was  about  to  say, 
but  in  truth  it  did  not  give  him  even, — what 
he  might  derive  from  the  marital  right  of 
himself  or  from  the  good  pleasure  of  his 
wife.  Under  the  former  he  would  have  the 
right  of  enjoyment  during  the  coverture, 
but  no  longer,  since  of  such  an  estate  he 
could  not  be  tenant  by  the  curtesy  because 
it  was  not  descendable.  1  Lom.  Dig.  55-56 
[47-48]  ;  see  also  Boothby  v.  Vernon,  9  Mod. 
147,  2  Ejq.  Abr.  727,  pi.  3.  Under  the  latter, 
if  his  wife  chose,  he  might  have  the  same 
enjoyment  continued  durante  viduitate  sua 
(but  no  longer) ;  for,  although  she  (as  being 
a  feme  covert)  could  not,  either  by  deed 
directly  from  her  to  him,  or  by  will,  give 
him  such  benefit,  for  want  of  express  power 
to  that  effect  conferred  by  her  father's  will, 
yet  such  purpose  was  capable  of  accom- 
plishment ;  it  might  have  been  effected  by 
deed  from  her  and  him  to  some  third  per- 
son, to  be  conveyed  back  for  any  modifica- 
tion of  estate  agreed  upon,  within  the  limits 
(in  point  of  duration)  of  her  original  estate. 
Shepperson  v.  Shepperson,  2  Gratt.  501; 
Shearman's  adm'r  v.  Hicks,  14  id.  %.  If 
no  such  conveyance  were  made,  and  she 
died  leaving  a  surviving  husband,  her  in- 
terest in  the  land  during  his  viduity  would 
be  disposable  as  personal  assets  of  her 
estate.  V.  I/.  1803,  1814,  c.  92,  s.  54;  V. 
C.  1849,  c.  130,  s.  18.  And  that  these  things 
would  not  have  been  at  all  different  in  re- 
gard to  Sally's  husband,  if  she  had  married 
and  left  a  widower,  I  conceive  to  be  suffi- 
ciently clear  without  quoting  authority. 
Yet  I  beg  leave  to  mention  Groodtitle  v. 
Wodl|ull,  Willes  592,  for  the  sake  of  its 
bearing   both  on   this  and  on  at  least  one 
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other  question  in  this  case.  [Mr.  Green 
particularly  called  attention  to  the  penulti- 
mate paragraph  of  the  court's  opinion  in 
p.  596.] 
But  while  I  contend  for  this,  because  it 
seems  to  me  the  correct  construction ; 

254  I  cannot  perceive  how  my  *cause 
would  sustain  detriment  from  admit- 
ting, that  the  will  gave  an  estate  in  re- 
mainder, durante  viduitate,  to  the  respective 
surviving  husbands  (should  there  be  such) 
of  the  testator's  daughters;  since  it  would 
seem  impossible,  that  such  a  limitation  to 
them  would  any  way  tend  to  make  the  sev- 
eral devises  to  the  respective  daughters 
import  an  estate  tail,  or  more  than  a  life 
estate,  in  these  latter.  Whether  regarded 
as  a  contingent  provision  made  by  the  tes- 
tator for  possible  widowers  of  his  daughters, 
or  as  a  contibgent  elongation  of  their  re- 
spective estates  in  order  to  give  to  them, 
respectively,  the  power  of  making  (at  their 
pleasure)  such  a  provision ;  neither  way 
could  it  give,  or  tend  to  give,  any  one,  an 
inheritable  estate. 

Counsel  opposite,  however,  insists  that, 
as  Sally  Stone  might  have  married  a  man  not 
born  till  after  the  death  of  her  father,  so 
that  (according  to  him,  the  Rule  against 
Perpetuities  would  have  forbidden  her  chil- 
dren of  such  marriage  taking  as  purchasers; 
therefore  **the  court  will  sacrifice  the  testa- 
tor's minor  intent,  that  they  should  take  by 
purchase,"  in  order  that  it  may — as  it 
**will,  under  the  doctrine  of  approximation 
or  cy  pres, — give  effect  to  his  paramount 
intent,  that  all  the  issue  of  his  daughter 
should  take ;  by  giving  an  estate  tail  to 
such  daughter,  so  as  to  enable  the  grand- 
children to  take  derivatively  through  her, 
though  they  cannot  be  allowed  to  take  in 
the  particular  mode  pointed  out  by  the  tes- 
tator. ' ' 

Now  the  first  remark  I  make  upon  this 
argumentation  is,  that  it  adroitly  substi- 
tutes for  what  is  certain, — namely,  that  the 
testator  designed  bounty  for  his  daughter's 
children,  if  she  should  have  any, — what  is 
worse  than  uncertain,  namely,  that  he  de- 
signed bounty  to  her  grandchildren  and 
more  remote  descendants, — in  three  words, 
all  her  issue ;  whereas  this  latter  intention 
(imputed)  not  only  does  not  appear  with  the 
plainness  of  a  perfect  demonstration, 

255  but  moreover  is  so  far  *from  it,  that, 
according  to  the  rule  of  the  law  prior 

to  7  Oct.  1776,  the  very  contrary  thereof  does 
appear.  For,  according  to  that  rule,  if 
Sally's  children  had  actually  become  pos- 
sessed, under  the  will  of  their  grandfather, 
still  their  children  would  have  taken  noth- 
ing ;  as  is  proved  by  Wild's  case,  and  the 
half  dozen  other  English  cases  which  I  have 
heretofore  grouped  together  as  supporting 
the  decision  in  that  case. — My  second  re- 
mark on  it  is,  that,  this  unauthorized  por- 
tion of  the  premises  being  subducted,  the 
rest  of  the  argument  collapses.  The  will 
of  Caleb  Stone  does  not  contain  an  attempt 
at  giving,  contrary  to  legal  inhibition,  an 
estate  by  purchase  to  the  children  of  a  per- 
son not  in  esse  when  it  was  itself  executed ; 


for  it  requires  that  they  shall  be  the  chil- 
dren of  a  person  (to  wit,  his  daughter 
named)  who  was  then  in  existence.  And,  if 
we  suppose,  argumenti  gratia,  that  what  it 
does  attempt  is  equivalent,  because  such 
children  may  be  the  progeny  of  a  father 
not  himself  born  until  after  the  death  of 
the  testator;  what  then?  The  book  quoted 
by  the  counsel  in  support  of  his  contention 
on  this  point.  Smith's  Original  View  of 
Executory  Interests,  does  not  sustain  him : 
For,  after  stating  the  law  of  the  cases, 
first,  ^*  where  a  testator  devises  an  estate 
tail  to  a  grandchild,  by  a  child  not  yet  bom 
at  the  testator's  death,  to  take  by  purchase, 
and  he  appears" — by  demonstration  plain 
must  of  course  be  meant,  as  has  been  before 
shown, — **to  have  intended  that  all  the 
issue  of  such  unborn  child  should  take,  so 
far  at  least  as  the  rules  of  descent  will  per- 
mit," ({  534,  535;)  and,  secondly,  ''where  a 
testator  attempts  to  create  a  perpetual  suc- 
cession of  life  estates  in  favor  of  children 
in  esse  and  more  remote  descendants,"  (| 
536a ;) — within  neither  of  which  classes  does 
the  present  case  range  itself;  it  proceeds 
thus  ({  536b,)  ''but,  where  there  is  a  sing-le 
intent  to  create  a  limited  number,  only,  of 
life  estates  in  succession,  not  warranted  by 

the    Rule    against    Perpetuities,    an 
256      estate  tail  will  not  *be   given    to  any 

of  the  persons  intended  to  take  life 
estates."  And  then  an  illustrative  case  is 
stated  as  follows:  "A  testator  gave  an 
estate  to  his  son  F. ,  during  his  natural  life ; 
and,  after  him,  he' gave  it  to  his  eldest  or 
any  other  son  after  him,  during  his  natural 
life ;  and,  after  them,  to  as  many  of  his 
descendants,  issue  male,  as  should  be  heirs 
of  his  or  their  bodies,  down  to  the  tenth 
generation,  during  their  natural  lives.  It 
was  held,  that  F.  took  for  life  only ;  I^rd 
Ellenborough,  C.  J.,  observing,  that  in  Rob- 
inson V.  Robinson,  1  Burr.  38;  Doe  v. 
Applin,  4  T.  R.  32;  Doe  d.  Bean  v.  Halley, 
8  T.  R.  5,  expressions  were  used  denoting 
an  intention  that  the  lands  should  continue 
in  the  descendants  of  the  first  taker  as  long 
as  there  were  any,  without  specifying  or 
marking  what  estates  such  descendants 
should  take ;  that  this  case,  however,  was 
not  a  case  of  a  particular  and  a  general 
intent,  but  a  case  of  a  single  intent  to 
create  a  succession  of  estates  not  warranted 
by  law.  Seaward  v.  Willock,  5  East  198." 
(See  also  1  Jarm.  Wills  263-264. )  Among 
authorities  cited  in  that  case  is  one  which 
I  have  heretofore  mentioned  from  Willes 
592,  Goodtitle  v.  Wodhull,  very  forcible  to 
the  same  purpose ;  to  which  I  will  add  one 
other,  the  last  that  I  shall  state  under  this 
head.  It  is  White  v.  Collins,  Comyns  289, 
accurately  stated  in  3  Irom.  Dig.  347 
[23^240],  from  6  Cruis.  Dig.  362-3  [296-7], 
as  follows:  "Francis  Harvey  devised  in 
these  words:  'I  give  to  my  son  Frank  Mild- 
may  my  farm  called  East  House  Farm,  &c. 
to  enjoy  the  rents  and  profits  thereof  during 
the  term  of  his  natural  life,  with  power  to 
make  a  jointure  of  all  or  part,  if  he  should 
marry ;  and  after  his  death  and  jointure  (if 
any  be  made)   to  the  heir  male  of  his  body 


100 


19  GRATT. 


Moon  &  Wifb  v.  Stone's  Ex'or  &  ai^s. 


267,  268,  260 


lawfully  begotten,    during   the   term  of  his 
natural    life;  and    for   want   of   such   heir 
male,  I  give  the  said  farm  to  my  son  Carew 
Mildmay,  &c.     It  was  agreed,  that  the  lim- 
itation to  F.  M.  to  enjoy  and  take  the 
257      pro6ts  during  his  *life,  and  after  his 
decease  to  the  heirs  male  of  his  body, 
would   make   an   estate   tail.     So,  if  it  had 
been    to  the   heir  male  of  his  body,  in  the 
singular  number,    where  nothing  appeared 
which  explained  the  intent  to  the  contrary. 
But  here  the  intention  appeared  to  be,  that 
such    heir  male   should  have  the  land  only 
for  life,  which  showed  that  the  testator  did 
not  intend  that  those  words  should  be  taken 
as    words  of   limitation;  and   nothing   ap- 
peared   in    the    nature   of   the   expression, 
which  implied  that  they  should  be  so.     Heir 
male,  or  next  heir  male,  were  words  of  pur- 
chase,"— certainly,  however,  not  more  than 
child  or  children, — ^^and,  in  this  case,  where 
the   devise  was  to  F.  M.,  and  after  his  de- 
cease [and  termination   of  the  jointure,  if 
he  made  any,]  to  the  heir  male  of  his  body, 
during  his  life,  the  express  limitation,  dur- 
ing   his  life,    showed  that  he  intended  his 
son  should  have  it  in  remainder  for  his  life 
only;  and,    when    he  devised   it  over,   for 
want  of  such   heir  male,  to  C.  M.,  this  did 
not   import  that  C.    M.  should  not  have  it 
[should  wait  for  it]  till  F.  M.  died  without 
heirs  male  generally  [i.  e.  indefinitely],  but 
[that  he  should  have  it]    for  want  of  such 
heir    male    who   was   to    have  it  for  life." 
The   case   was    twice    argued;   once,    with 
great  ability,  by  Comyns  himself,   who  has 
reported  his  own  argumei^t  at   considerable 
length,    (pp.    291-301;)  and   the  judgment, 
rendered  in  an   inferior  court,    was  unani- 
mously afiBrmed.     To  the  foregoing  abstract 
of  the  case  let  me   add,  the  special   verdict 
found  that  the  testator  died  leaving  Carew 
Mildmay  his  eldest  son,    and   Francis  (the 
first    taker   in   the  devise  which  has  been 
recited)  his  second  son,    who  was  not  mar- 
ried nor  had  any  issue ;  that  he  subsequently 
suffered  a  recovery  for  the  purpose  of  con- 
verting his  estate  into  a  fee  simple,  and  then 
devised  it  by  his  will,  and  died;  and  then 
the    contest   arose  between  his  devisee  and 
the  remainderman  in  his   father's  will,  to 
wit,    Carew   Mildmay;   which   termi- 
258      nated  *in  the   manner  we  have  seen. 
The  parallel  between   that  case   and 
ours,  upon  the  point  at  present   under  dis- 
cussion, appears  to  me  to  be  absolutely  per- 
fect :  For   there,   as  here,  a  father  devised 
land  to  one  of  his  younger  children,    who 
was  then,  and  at  the  death  of  the  testator, 
childless  and  unmarried,  for  life,  with  power 
to  settle    the  whole  land  upon  any  wife  he 
might  afterwards  have, — though  she  might 
not    be    born    until    after  the  death  of  the 
devisor, — for   the    term   of   her   life,    such 
being  the  well-known  nature  of    all    join- 
tures; and  after  his  death  and  the  termina- 
tion of  such  jointure,  in  case  any  such  were 
made,  to  the  descendant,  yet  unborn,  of  the 
first  devisee,  who  should   be  his  heir  male, 
during    the    term   of  his  natural  life ;  and, 
for    want  of  such   issue  male,   over.     It  is 
true,    the  limitation,   in  our  case,  to  Sally 


Stone's  children,  '4f  she  has  any,"  is  not 
expressly  for  life  only ;  but  counsel  opposite 
contends  it  must  be  so  construed,  and  this 
contention  is  absolutely  necessary  for  his 
success;  since,  if  they  were  construed  to 
take  a  fee  simple,  that  would  effectually 
confine  Sally  Stone  to  the  life  estate  nomi- 
nated in  the  will  for  her,  as  cases  almost 
innumerable  have  settled.  Besides  the 
many  heretofore  cited,  may  be  mentioned  a 
quite  recent  one.  Crofts  v.  Middleton,  35 
Engl.  L.  &  K.  Rep.  466.  In  that  case,  of 
White  V.  Collins, — to  pursue  and  complete 
our  parallel, — the  first  taker,  claiming  to 
be  tenant  in  tail,  undertook  to  devise  the 
land,  after  a  recovery  suffered  for  the  pur- 
pose of  converting  his  fee  tail,  and,  if  he 
had  had  a  fee  tail,  with  the  effect  of  con- 
verting it,  into  a  fee  simple;  as,  in  our 
case,  according  to  the  contention  of  appel- 
lants, Sally  Stone  did,  under  general  words 
in  her  will,  devise  the  land  in  question, 
after  her  fee  tail  therein,  under  the  law 
aforetime,  had  been  converted  into  fee  sim- 
ple, by  the  statute,  the  precise  effect  of 
which,  upon  estates  tail  coming  within  its 
operation,    was,    in     the    words   of    Judge 

Lomax,  (1  horn.  Dig.  34  [28],)  **the 
259      *same    as   if   the  tenant  in  tail  had 

suffered  a  recovery :"  And  the  devisee 
of  the  first  taker  in  that  case  missed  of  get- 
ting the  land,  because  Frank  Mildmay  took 
no  more  than  an  estate  for  his  life  with  a 
power  to  jointure  any  wife  he  might  after- 
wards have,  upon  the  whole  land,  for  her 
life ;  as,  in  our  case,  the  devisee  (so-claim- 
ing-to-be)  of  the  first  taker  must  likewise 
miss  of  getting  the  land,  because  Sally 
Stone  took  no  more  than  an  estate  for  her 
life  with  power  (in  effect)  to  ** jointure" 
any  husband  she  might  afterwards  have, 
upon  the  whole  land,  for  his  life,  provided 
he  should  not  again  marry. 

Thus  far  I  have  conducted  «the  argument 
on  my  part,  as  if  the  case  of  Smith  v. 
Chapman,  1  Hen.  &  M.  240,  never  had  been 
decided.  Concerning  it  Professor  Hoffman, 
in  the  first  edition  (1817)  of  his  Course  of 
I^egal  Study,  remarked, — and  he  retained 
the  remark  in  his  enlarged  and  carefully 
revised  second  edition  (1836),  p.  186, — *'this 
case  is  the  most  valuable  case  to  be  found 
[on  the  subject  to  which  it  relates]  in  the 
American  reports."  And  it  certainly  was 
not  because  I  dissent  at  all  from  that  esti- 
mate, that  I  have  hitherto  forborne  to  men- 
tion the  decision.  I  had  a  better  reason. 
Opposite  counsel  devotes  to  it  a  long  dis- 
cussion, concluding  with  an  assertion  that 
**the  case  has  been  overruled;"  as  he  had 
begun  with  asserting  that  it  *4s  the  only 
one  to  be  found  in  the  books  English  or 
American,  which  tends  to  sustain  the  prop- 
osition that  the  testator's  daughters  took, 
under  the  will  here,  only  estates  for  life 
and  not  fee  tails."  And  I  was  minded  to 
show,  first,  that  there  was  abundance  of 
other  authority  tending  in  that  direction 
with  irresistible  force ;  and,  secondly,  that 
therefore  the  decision  (in  Smith  v.  Chap- 
man) ought  not  to  have  been  overruled;  as 
I    now   counter-asseverate   that   it   has  not 
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been.     The  true  point  decided  in  that  case 
is  not  accurately  represented  in  the  margi- 
nal abstract  of   the  reporters;     and 

260  fault  *may  well  be  found   with  their 
representation.     It  is  as  follows:  ^*A 

testator  makes  three  devises  (to  his  two 
sons  and  [his]  daughter,  severally),  for  the 
life  of  each  devisee ;  and  after  his  or  her 
decease,  to  his  or  her  child  or  children ;  if 
none,  to  the  other  two  devisees  for  life,  and 
then  to  be  equally  divided  between  their 
children;  and  [he]  annexes  a  codicil,  in 
which  he  says  that,  if  all  his  children  should 
die  without  issue  of  their  bodies,  his  wife 
living,  the  life  estate  should  go  to  his  wife 
during  her  natural  life,  and,  after  her  death, 
remainder  to  other  persons.  The  two  sons 
and  daughter  take  each  an  estate  for  life ; 
and  the  remainders  over  are  good,  and  may 
take  effect ;  the  contingencies  not  being  too 
remote."  Now  the  single  question  before 
the  court  there  was,  whether  one  of  the 
sons,  who  had  died  never  having  had  a 
child,  was  seized  of  a  mere  life  estate,  or 
of  some  larger  estate  in  the  lands  devised 
him ;  the  suit  being  brought  by  his  relict 
and  her  second  husband  to  recover  dower 
therein ;  and  all  that  the  court,  affirming 
unanimously  Chancellor  Wythe's  decree, 
could  decide  or  affected  to  decide,  was  that 
the  female  complainant's  late  husband  had 
not  been  seised  of  an  estate  whereof  she  was 
dowable ;  in  other  words,  that  his  estate  had 
been  only  for  his  life.  And  all  that  was  said 
by  any  of  the  judges,  about  the  limitation 
over  in  the  codicil,  was  that  it  did  not  im- 
port an  indefinite  failure  of  issue,  but  a 
definite  failure,  to  take  place  in  the  lifetime 
of  the  testator's  surviving  wife,  which  the 
judges  interpreted  to  mean  a  failure  at  the 
death  of  each  first  taker,  respectively,  hap- 
pening in  the  lifetime  of  his  own  (the  tes- 
tator's) widow;  and  not,  even  then,  a 
failure  of  issue,  in  the  larger  sense  of  the 
word,  but  a  failure  of  children.  This  ap- 
pears as  to  Judge  Tucker,  1  Hen.  &  M.  292, 
and  as  to  Judge  Roane,  ibid.  296 ;  the  other 
two  judges  remaining  silent  as  to  this 
point :  And  so  the  opinion  of  the  court  was 
understood,   when  another  case  upon 

261  the  *same  will  was  recently  before  the 
present   judges.       On    that    occasion 

Judge  Joynes,  in  whose  opinion  both  his 
associates  concurred,  said,  speaking  of  the 
same  codicil:  ^*There  the  testator  speaks 
of  the  contingency  of  all  his  children  dying 
*  without  issue  of  their  bodies,'  in  general 
terms,  where  the  meaning  was  'without 
issue  of  their  bodies'  (children)  living  at 
their  death,  as  was  held  by  this  court  in 
the  case  just  mentioned."  17  Gratt.  363, 
Tebbs  V.  Duval.  Interpreted  thus,  that 
will  and  its  codicil  contained  nothing  which 
could  enlarge  the  life  estate  expressly  given 
the  first  takers  into  an  estate  tail,  as  the 
law  was  aforetime;  according  to  very  nu- 
merous authorities  I  have  already  cited, 
and  some  others,  cited  in  that  case,  for 
which  reason  I  purposely  pretermit  them 
here.  Whether  it  was  a  correct  interpreta- 
tion of  the  particular  expressions  there 
used,  is  an  inquiry    wholly   foreign   to  the 


present  discussion,  since  Caleb  Stone's  'vrill 
contains  no  limitation  over  upon  either  a 
definite  or  an  indefinite  failure  of  issue. 
For  this  reason  I  shall  not  now  consume 
time  in  debating  that  question,  or  in  at- 
tempting, formally,  to  prove  what  seems  to 
me  clearly  demonstrable,  that  that  interpre- 
tation was  in  accordance  with  numerous 
authorities,  and  all  the  best,  which  were 
then  extant. — To  show  that  upon  the  topics 
hitherto  discussed  other  American  author- 
ities may  be  cited  not  less  favourable  to  mj 
side  than  Smith  v.  Chapman  is  (and  is  con- 
fessed by  counsel  opposite  to  be),  I  will 
merely  refer  to  Warner  v.  Mason,  5  Munf. 
242;  Grim's  Appeal,  1  Grant  209;  Walker 
V.  Milligan,  45  Penns.  St.  Rep.  178 ;  Tongue 
V.  Nutwell,  13  Maryl.  Rep.  415;  Buise  v. 
Dawes,  4  Richards.  E^.  Rep.  421;  Corbett 
V.  Lraurens,  5  id.  301 ;  Reeder  v.  Spearman, 
6  id.  88 ;  McCorkle  v.  Black,  7  id.  407 ;  Mil- 
ler V.  Hurt,  12  Georg.  Rep.  357. 

If  it  has  (as  I  trust  it  has)  now  been  dem- 
onstrated, that  there  was  not,  under  Caleb 
Stone's  will,  an  estate  tail  *^as  the  law  ^vas 
aforetime;"     then    we     have    finally 
262      *done,  in  this  case,   with  that  afore- 
time law ;  which  had  a  quasi -continu- 
ing    existence,    for    the    sole    purpose    of 
bringing   within    the  universal    '^common 
recovery,"    created    by    statute  among  us, 
such  limitations  of  estates  as  would  '*af ore- 
time"  have  created  estates  tail.    No  such 
estate  being  conferred,  that  aforetime  law 
subsides  into  pure  and   absolute   non-exist- 
ence   as  constituting   any   part  of  the  lex 
temporis,    under  which  Caleb   Stone's  will 
was  made.     And   therefore    the    remaining* 
questions  in  this  case  are  to   be   considered 
and  treated,  as  if  the   testator  had  said,  ''I 
lend  to  my  daughter  Sally  (certain  property, 
real   and  personal,    described,)    to  be   pos- 
sessed,"   &c.,  &c.,    **and,  at  her  death  and 
the  death  or  after-marriage  of  any  husband 
she    may    leave   surviving,    to   be   equally 
divided  among  her  children,  if  she  has  any, 
to   have    and   to    hold  to  them,  their  heirs, 
executors,  administrators,  and  assigns,  for- 
ever, and,  if  she  has  none,  then  to  be  sim- 
ilarly divided   among   all   my  children,  to 
have  and  to  hold,  in  like  manner,  to  them, 
their  heirs,  executors,   administrators,   and 
assigns;"  Since,  under  a  statutory   provi- 
sion to  which  I  have  before  adverted  as  in 
force    here    from   1  Jan.   1787,    this  was  as 
much  the   legal  operation  and  effect  of  his 
gifts  over,  as  if  he  had  expressed  them  in 
totidem  et  iisdem  verbis. 

According  to  numerous  authorities  which 
have  been  before  quoted,  Sally  Stone's 
children,  if  she  had  had  any  to  take,  would 
have  taken  as  purchasers;  so  that  their 
fee-simple  in  remainder  would  not  have 
coalesced  with  the  life  estate  given  her,  and 
thus  invested  her  with  the  fee  simple  under 
the  continuing  operation  of  the  Rule  in 
Shelley's  case,  which  was  in  force  among 
us  until  1  July  1850,  (V.  C.  1849,  c.  116,  s. 
11 ;  c.  216,  s.  1 ;)  and  was  not  less  potential 
to  convert  an  express  estate  for  life  in  the 
first  taker  into  a  fee  simple,  where  the 
remainder   was    (in    legal   effect)    to   such 
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taker's  heirs  general,  than  it  was  to  convert 
a  like  estate  into  a  fee  tail,  where  heirs  of 

the  body  were  the  nominated  remain- 
2S3     dermen.     *But  were  this  otherwise,  it 

woald  not  affect  prejudicially  the 
limitation  over  in  favor  of  the  testator's 
children ;  which  then  would  take  effect  as 
an  executory  devise  after  a  previous  limita- 
tioQ  of  the  fee  simple,  (not  the  less  because 
such  previous  limitation  was,  not  direct, 
but  indirect,  and  throug'h  the  operation  of 
the  Rule  in  Shelley's  case,  as, — if  it  were 
oot  altogether  needless, — might  be  proved 
from  a  case  which  fortifies  divers  others  of 
my  positions,  especially  respecting  the  con- 
stmction  of  the  word  '^children,"  Murdock 
Y.  Shackelford's  heirs,  1  Brockenb.  130;) 
though  such  limitation  woul<L  be  totally  cut 
off,  if  the  first  taker  had  a  fee  simple  by 
conversion  from  a  fee  tail,  under  our  stat- 
ute, in  consequence  of  the  decision  in  Car- 
ter Y.  Tyler,  1  Call  165  (with  which  accords 
the  decision,  upon  a  like  statute  of  New 
York,  in  LK>tt  v.  Wykoff,  1  Barb.  565,  2 
Comst.  355;)  that  the  courts  will  not,  for 
the  sake  of  avoiding  this  effect,  construe 
that  to  be  an  executory  devise  grafted  upon 
a  fee  simple,  which  before  would  have  been 
a  remainder  limited  upon  an  estate  tail ; 
which  decision  has  ever  since  governed, 
and  will  (doubtless)  always  continue  to 
goYem,  in  cases  arising  upon  deeds  made, 
or  upon  wills  of  testators  who  died,  before 
1  Jan.  1820.  Touching  deeds  subsequently 
made,  or  wills  of  testators  who  have  died 
since,  a  law,  which  then  took  effect  and 
stiU  continues  in  force,  has  abolished,  in 
this  respecty  all  distinction  between  such 
metamorphosed  estates  tail  and  what  I  have 
heretofore  called  a  natural  fee  simple.  R. 
C.  1819,  c.  99,  s.  25,  36 ;  V.  C.  1860,  c.  116, 
s.  9.  In  the  sequel,  at  a  place  more  con- 
Yenient  for  introducing  such  a  discussion, 
I  shall  prove  (as  I  trust)  that  the  limitation 
to  the  testator's  children  would  be  good  as 
an  executory  devise,  if  it  were  necessary  so 
to  regard  it.  And  therefore,  for  the  pres- 
ent, I  conclude,  that  Sally  Stone  took,  under 
her  father's  will,  nothing  she  could  devise. 
2.  As  to  the  slaves :  The  question 
264     does   not    necessarily  *stand    on    the 

same  legal  footing  as  in  regard  to  the 
real  estate,  though  the  testator  by  his  will 
lends  her  the  girl  Phoebe  and  her  future 
increase  '*to  be  possessed  upon  the  same 
terms  and  condition  as"  she  would  *^hold" 
the  land  which  he  lent  her. 

By  the  respondents,  in  their  answer,  it  is 
insisted  that  this  gave  her  an  estate  in 
the  slaves  for  no  longer  period  than  her  own 
life;  with  a  limitation  over,  to  her  children, 
if  she  had  any,  or,  if  she  had  none,  then 
to  the  testator's,  to  take  effect  at  her  death, 
immediately,  without  waiting  for  the  death 
or  after-marriage  of  any  surviving  husband, 
whom  she  might  leave.  While,  on  the  other 
hand,  in  their  petition  of  appeal,  appellants 
insist  that  she  took  in  the  slaves  either  an 
absolute  and  unqualified  ownership  in  the 
nature  of  a  fee  simple,  or  else  an  ownership 
in  the  nature  of  a  fee  simple,  only  qualified 
hy  limiting  over  the  property  to  childr^i)  of 


her  own,  or  alternatively  to  the  testator's 
children,  at  her  death  and  the  death  or 
after-marriage  of  such  husband,  and  that, 
this  limitation  over  being  (according  to 
^heir  contention)  void  for  remoteness, 
therefore  her  estate  remained  absolute,  dis- 
charged of  such  limitation  over.  I  cannot 
think  that  any  one  of  all  these  contentions, 
is  maintainable.  Of  course,  I  do  not  insist 
that  that  of  the  respondents  is  wrong.  I 
shall  be  well  pleased,  if  the  court  shall 
think  it  is  right.  But  if  the  court  shall 
concur  with  me,  that  it  is  not,  then,  upon 
that  hypothesis,  underlying  all  this  part  of 
my  argument,  I  shall  endeavor,  upon  what 
seems  to  me  the  sound  interpretation  of  the 
will,  to  defeat  the  pretensions  set  up  for 
appellants. 

That  there  was  a  limitation  over,  valid 
or  invalid,  of  the  slaves  as  well  as  of  the 
land,  seems  to  me  to  be  too  manifest  to 
need  proving.  And  assuming  it  to  be  so, 
the  first  question  in  order  is,  what  manner 
of  persons  could  take  under  the  description 
of  children  either  of  Sally  Stone  or  of  the 
testator? — As  to  which,  I  take  it  to  be 
265  ^perfectly  settled  that  none  but  chil- 
dren, properly  so  styled,  could;  that 
grand-children  or  more  remote  descendants 
could  not.  It  is  true  that  Judge  Tucker,  in 
Smith  V.  Chapman,  1  Hen.  &  M.  290,  speak- 
ing of  the  word  ^'children,"  says:  *'It  has, 
in  a  few  cases,  been  construed  to  mean 
grandchildren,  and  even  great-grand-chil- 
dren;" adding,  however,  **but  this  con- 
struction is  to  be  admitted  only  where  no 
other  construction  can  be  made."  He  had 
before  delivered  himself  more  at  large  to 
the  same  effect.  Bernard  v.  Hipkins,  6 
Call  103.  And  in  Doe  d.  Thomason  v.  An- 
dersons, 4  Lreigh  127,  there  is  a  similar  dic- 
tum of  President  Tucker.  But  the  cases  in 
England  (and  neither  of  the  Judges  Tucker 
cites  any  other)  have  been  examined  with 
perfect  accuracy  and  precision  by  Mr.  Jar- 
man  ;  who  has  shown  that  even  in  wills  the 
word  * 'child"  never  has  been  allowed,  and 
consistently  with  the  decisions  cannot  be 
allowed,  to  comprehend  a  grandchild  or  (a 
fortiori)  any  more  remote  descendant,  ex- 
cept in  two  cases ;  one,  where  the  testator 
shows,  by  the  context,  that  he  has  used  the 
word  as  synonymous  with  ^^ssue;"  the 
other,  where  the  devise  or  bequest  is  to  the 
children  of  A.,  a  person  then,  to  the  testa- 
tor's knowledge,  (which  knowledge  must 
be  proved  and  cannot  be  presumed,)  dead, 
leaving  only  grandchildren :  And  the  later 
English  editors  of  his  work  have  shown 
that  his  conclusions  are  corroborated  by 
decisions  in  numerous  cases  subsequent  to 
the  time  of  his  writing.  2  Jarm.  Wills 
69-73,  1st  edit. ;  135-139,  3rd  edit.  Nor  can 
I  remember  any  case  in  Virginia,  wherein 
the  word  **child"  has  been  allowed  larger 
scope;  while  it  has  been  confined  strictly 
to  the  natural  signification,  in  the  case  of 
a  statute,  (Bernard  v.  Hipkins,  6  Call  101;) 
a  special  verdict,  (James  v.  McWilliams,  6 
Munf.  302;)  and  a  will.  Mois  v.  Owen,  2 
Call  520;  Smith  v.  Chapman,  1  Hen.  &  M. 
240;  Tebbs  v.  Duval,  l7Gr^tt.  349;  Hend^^' 
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son  V.  Saunders,  1  Sands' s  Quart.  Law 

266  Rev.  27,  29-30.  *And  in  our  case  there 
is  a  total  absence  of  every  circum- 
stance that  has  been,  at  any  time,  thought 
favourable  to  the  construction  which  would 
embrace  grandchildren;  since  here  there 
was  no  progeny  (save  in  prospect)  of  Sally 
Stone,  and  there  were  plenty  of  other  chil- 
dren of  the  testator  both  at  the  date  of  his 
will  and  at  the  date  of  her  dying  never- 
having-been-married  and  sine  prole. 

What  manner  of  persons  they  must  be, 
who  could  take  under  the  description  (in 
this  will)  of  either  his  'or  her  children, 
being  thus  ascertained;  the  next  inquiry 
is,  what  persons  (of  that  sort)  were  to  take 
by  force  of  the  limitations  contained  in  the 
clauses  we  are  considering.  And  here  it 
must  be  noticed,  that  those  clauses  contain 
no  gift  to  the  children  of  either  Sally  Stone 
or  the  testator,  but  what  is  contained  in 
the  '^direction  to  divide  the  subject  among 
them  upon  the  happening  of  a  particular 
event,'*  for  which  reason,  in  the  words  of 
Judge  Joynes  on  a  recent  occasion,  *^only 
such  can  take  as  answer  the  description  at 
the  period  of  division,  unless  a  contrary 
intention  can  be  collected  from  the  will." 
Tebbs  V.  Duval,  17  Gratt.  364 ;  citing  Leake 
V.  Robinson,  2Meriv.  363;  Jones  v.  Mackil- 
wain,  1  Russ.  220;  and  referring  also  to  2 
Redf.  Wills  621.  In  that  case  the  principle 
was  a  substantive  and  important,  tf  not  an 
indispensable,  ground  of  the  decision ;  and 
it  may  be  regarded  as  perfectly  settled.  In 
11  Engl.  L.  &E.,  Rep.  126,  Peard  v.  Kehe- 
wich,  (also  reported  in  15  Beav.  166, )  Sir 
John  Romilly  M.  R.  said  that,  in  Leake  v. 
Robinson,  '^Sir  Wm.  Grant  held,  no  doubt 
in  accordance  with  all  former  and  subse- 
quent decisions,  that  there  was  no  gift 
until"  the  period  appointed  for  division, 
^^and  that  the  gift  was  only  contained  in 
the  words"  directing  it.  So  here.  And, 
as  I  shall  assume  now,  prove  hereafter, 
there  is  in  this  will  nothing  which  indicates 
the  presence  of  any  contrary  purpose.  Let 
us,  then,   ascertain   by   this  standard 

267  who    would,    *under   the    clauses    in 
question,    take,    were   there  no  Rule 

against  Perpetuities;  and  this  upon  the 
hypothesis  aforementioned.  Very  clearly, 
no  children  of  Sally  Stone  could,  unless 
they  were  alive  at  the  death  of  herself  and 
moreover  at  the  termination  of  her  surviv- 
ing husband's  widowerhood;  and,  as  it  was 
possible  that  the  latest  of  these  events 
might  not  happen  within  the  compass  of 
duration  allowed  by  the  Rule  (which  does 
exist)  against  Perpetuities,  it  follows  that 
the  limitation  in  favour  of  her  children, 
as  touching  the  slaves,  was  ab  initio  void. 
A  clear  authority  to  this  effect  is  Hodson  v. 
Ball,  14  Sim.  558,  574.  See  also  34  Barb. 
594,  Brown  v.  Evans;  8  Gray  86,  98-99, 
Sears  v.  Russell.  But  it  does  not  thence 
follow  necessarily,  or  at  all,  that  the  limi- 
tation in  favor  of  the  testator's  children 
was  void  also.  Perhaps  it  would  have  been, 
had  he  given  to  them  upon  the  happening 
of  the  contingency  designated;  because 
then,  the  gift   being  to  them  and  (in  legal 


effect,  as  we  have  before  seen),  their  heirs, 
executors,  administrators,  and  assigns,  it 
might  have  taken  effect,  by  the  terms  of 
the  gift  to  them,  and  in  absence  of  any 
Rule  against  Perpetuities,  no  matter  at  how 
remote  a  period  the  contingent  event,  on 
which  it  was  to  depend,  should  happen ; 
and  so  the  limitation  would,  perhaps,  have 
come  within  the  doctrine  of  the  case  of 
Proctor  V.  Bp.  Bath  &  Wells  et  als.,  2  H- 
Blackst.  358,  where  the  limitation  con- 
demned for  remoteness  was  to  the  defend- 
ant Moore  and  *^his  heirs  and  assigns 
forever."  But  the  gift  here  being  in  fact, 
according  to  the  sound  legal  interpretation 
of  its  terms,  a  gift  to  such  alone  of  the 
testator's  children  as  should  be  living  when 
the  complex  contingency  should  happen 
whereon  the  gift  was  dependent ;  the  nec- 
essary conclusion  is,  that  abstractedly  from 
any  Rule  against  Perpetuities,  that  contin- 
gency must  happen  within  a  life  in  being 
at   the   testator's  own  death  or  within  the 

time  allowed  for  gfestation  afterwards, 
268      to  wit,  the  life  of  one  *of  his  children, 

or  else  the  gift  must  absolutely  fail, 
by  its  own  terms.  This  avoids  all  excess 
of  remoteness,  and  perfectly  satisfies  the 
Rule. 

The  point  thus  presented  is  (in  effect)  no- 
ticed  by    Mr.    Jarman,    as  one  which    he 
believed    not   to  have  been,  at  the  time  of 
his  writing,  *^the  subject  of  positive  deci- 
sion ;  namely,  whether  a  devise  which,  from 
the    nature  of  the  qualification  superadded 
to  the  devisee, — as  in  the  instance  of  a  gift 
to  children  living  at  the  death  of  the  testa- 
tor,— can    never  extend  beyond  the  period 
allowed  by  the  rule  of  law,  is  good,  though 
limited  to  arise  upon  an  event  which  might, 
abstractedly  considered,   happen  after  that 
period,  as  an  indefinite  failure  of  issue ;  in 
other  words,  whether  a  bequest   in   a  will 
made  before  1838, " — when  a  statutory  pro- 
vision   took  effect  in   England,  similar  to 
that  introduced  at  our  revisal  of  1819,  con- 
tained in   R.  C.  (of  that  date),  c.  99,  s.  26, 
which  took  effect  1  Jan.  1820,   and  has  con- 
tinued   in   force  ever  since,  V.  C.  1860,  c. 
116,  s.  10,— *4f  A.  shall  die   without  issue, 
to   B.    if  then   living,  is  to  be  regarded  in 
precisely  the  same  light  as  a  gift   in    case 
A.    shall  die   without  issue   living  B."     1 
Jarm.    Wills  256,    note  a.     The  rest  of  his 
remarks  there,  as  given   by   the  editors  of 
the    third    London    edition    of    his    work, 
blended   with   their  own  additions,  (1  vol. 
263,)  are  as  follows:  *^Upon  principle,  it  is 
difficult   to   perceive   any    solid    difference 
between   the  two  cases ;  and  the  opinion  of 
Mr.  Fearne  seems   to   have   been  in  favour 
of   the    validity   of   the  former  limitation, 
(Butl.  Fearne  488,  500,  n. ;)  though  none  of 
the  cases  cited  by  this  distinguished  writer 
go  directly  to  the  point.     Sir  Lloyd  [after- 
wards Lord]  Kenyon,    in  Jee    v.    Audley,  1 
Cox  326,  expressly  states  such  a  limitation 
to  be   good.     Sir   W.  Grant,  though  at  one 
time    he  expressed  doubts  on  the  subject, 
(17  Ves.  483,  Barlow   v.  Salter;)  seems  lat- 
terly to  have  been  of  the   same  opinion,  (2 
MeriVf  133,  Massey  v.  Hudson ;)  and  we  have 
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the     authority    of    Lord     Brougham 
269      *on  the  same  side.     2  Russ.  &  M.  406, 
Campbell    v.    Harding."      All    these 
authorities,  however,  were  only  dicta;  but, 
since    the  date  of  the  latest  of  them,  the 
precise  point,  in  substance,  has  been  decided 
in  Kngland.     In  the   case  of  Greenwood  v. 
Verdon,    24  Law  Joum.   Rep.  N.  S.  (or  33 
Law  Journ.  Rep.)  Ch.  65,  the  facts  were  as 
follows:  **A  testator  by  his  will,  after  giv- 
ing certain  legacies  and  annuities,  devised 
and  bequeathed  [all  the  rest  of  his  personal, 
and  all  his  real,  estate]  to  his  wife  and  his 
son  J.  V. ,  during  their  lives,  and  after  the 
death  of  his  wife   to  his  said  son  J.  V.  and 
to  his  heirs  and  assigns  forever;  and  from 
and  after  the  decease  of  his,  the  testator's, 
wife,    and   of   his  said   son   J.  V.  without 
issue,  he  gave   and  devised   all  the  residue 
of  his  worldl3^  property,  both  real  and  per- 
sonal, *'to  be  equally  divided  amongst  the 
then  surviving   legatees,    share   and  share 
alike:"  And  it  was  held   that  J.  V.  took  a 
fee  simple,  subject  to  an  executory  devise 
over  in  case  he  should  die  without  issue  in 
the  lifetime  of  any  of  the  legatees,  and  not 
an    estate    tail ;  the  contest   being  between 
his  son,  claiming  as  issue   in   tail,  and  his 
devisees  in  trust.     In  delivering  his  opinion 
upon  the  case.  Sir  William   Page  Wood,  V. 
C,  (since   chancellor   with   the.  title  Lord 
Hatherley)  said:  It  is    * 'clear   that,    under 
the    words    'dying   without   issue,'    unless 
there    is  something   to  restrain  them,  the 
testator  must  be  taken  to  have  intended  an 
indefinite  failure  of  issue,  and  that  the  lim- 
itation which   was  first  made  to  the  son  in 
fee  would  necessarily   be  cut  down    to  an 
estate   tail.    The   whole   point  in  this  case 
arises  upon  the  question,    whether   or   not 
there    are   words  in   this   will  sufficient  to 
limit    the   words   'dying  without   issue'  to 
any  particular  definite   period  of  failure  of 
issue.   .  I  will  say   at  once,    that  looking  to 
the    authorities,    especially   the  case  which 
is  first  of  all  reported  as  Campbell  v.  Hard- 
ing', 2  Russ.  &  M.  390,  before  Lord  Broug- 
ham,   and   afterwards  under  the   name  of 
Candy  v.  Campbell,  2  CI.  &  Fin.  421, 
270      8  BUgh.  *N.  S.  469,    in    the  Hduse  of 
Lords,  I   am   bound   to   construe   the 
words  'then  surviving'  to  mean  [surviving] 
'at  the  time  of  the   fiilure  of  issue  of  John 
the    son ;'  the   case  therefore  becomes  nar- 
rowed to  the  point,  whether  or  not,  so  con- 
struing^ the  words,  there   is  sufficient  upon 
the    face  of  the  whole  will,  to  show  that  a 
definite  period  was  fixed,   within  which  the 
failure  of  issue  should  take  place. "     "  Where 
the  limitation  is,  upon  death  without  issue, 
among-  the  then  surviving  legatees,  that  is 
to  say,  to  those  parties  expressed  and  named 
in  the    will  who   shall  be  surviving  at  that 
period,  it  must  be  a  personal  and  not  trans- 
missible   interest," — not    transmissible    to 
the  representatives  of  one  deceasing  before 
such  period, — "and  the  only  interest  which 
the  leg-atees  [so  described  could  take  would 
be  an  interest  which  should  accrue  to  them 
from  the  circumstance  of  their  having  sur- 
vived the   period  of   the   failure   of   issue ;  | 
and,  therefore,  the  period  at  which  the  par-  \ 


ties  are  to  take  being  the  period  at  which 
the  failure  of  issue  takes  place,  I  cannot 
look  upon  that  as  an  indefinite  failure  of 
issue,  but  as  a  failure  of  issue  to  take  place 
in  the  lifetime  of  the  several  parties  who 
are  so  named  as  legatees  in  the  will." 
"As  regards  this  particular  case,  it  is  clear 
that  the  failure  of  issue  as  described  in  the 
gift  over  points  to  a  period  clearly  within 
the  legal  limitation.  It  is  to  his  then  sur- 
viving legatees,  share  and  share  alike,  who 
are  all  individual  persons  named  in  his 
will,  and  the  true  construction  I  apprehend 
to  be  this :  'I  give  to  my  son  in  [fee  simple], 
and,  if  he  dies  without  issue  and  there  are 
then  any  legatees  under  my  will  surviving, 
then  I  give  it  over  to  those  legatees.*  " 
And  having  adjudicated  this  to  be  the  true 
construction,  he  decided  without  difficulty 
that  the  fee  so  given  was  not  reduced  to 
an  estate  tail,  but  remained  a  fee  simple, 
subject  to  a  valid  executory  devise  over. 
And  upon  this  and  some  other  authorities, 
which  I  cited  to  them,  the  two  judges 
271  who  then  composed  *the  court  decided 
the  case  of  Norris  v.  Johnson,  17 
Gratt.  8.  That  case  arose  upon  the  will  of 
a  testator,  who  had  twelve  children,  and 
directed  his  estate  to  be  distributed  in 
twelve  equal  parts  among  them,  and  then 
said:  "It  is  my  will  and  desire,  that  if  any 
of  my  children  die  without  heirs,  for  their 
part  to  be  equally  divided  amongst  aH  my 
children  then  living.  ".And  it  was  held, 
that  this  was  a  good  executory  bequest  in 
favour  of  the  children  surviving  one  who 
died  without  issue,  regardless  whether  the 
failure  of  issue  took  place  at  the  death  of 
the  child  so  dying,  or  afterwards,  provided 
it  were  in  the  lifetime  of  any  child  of  the 
testator;  as  Judge  Moncure  explained  dis- 
tinctly in  delivering  the  opinion  of  the 
court. 

Now  the  true  construction  of  Caleb  Stone's 
will,  in  view  of  what  has  been  said,  I  take 
to  be  the  same  as  if  his  words  had  been 
these:  "I  lend  to  my  daughter  Sally"  cer- 
tain (described)  property,  real  and  personal, 
"to  be  possessed  by  her  and  any  husband 
she  may  have,  during  her  natural  life  and 
the  natural  life  or  widowerhood  of  any  hus- 
band she  may  leave  surviving;  and  at  her 
death  and  the  termination  of  such  surviving 
husband's  widowerhood  by  death  or  mar- 
riage, if  that  combination  of  events  shall 
happen  in  the  lifetime  of  any  of  my  chil- 
dren, then  to  be  divided  among  all  my  chil- 
dren then  living,  unless  there  shall  also  be 
then  any  child  or  children  of  Sally,  in 
which  case  this  limitation  in  favor  of  my 
children  shall  entirely  fail  of  ever  having 
effect  in  their  favor;  but  if  there  shall  be 
living  any  child  or  children  of  Sally,  when 
she  has  died  and  her  surviving  husband  has 
also  died  or  again  married,  then  to  be  di- 
vided among  them,  if  more  than  one,  else 
to  go  to  such  only  one,  no  matter  whether 
any  of  my  children  shall  be  then  living  or 
not."  [In  vindication  of  this  as  a  sound 
legal  construction  Mr.  Green,  additionally 
to  what  had  been  before  said,  cited  and 
commented    upon    the    following     author- 
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272  ities:  2  ♦Jarm.   Wills  744,    (reg.   19;) 
Spark  V.   Purnell,    Hob.    75;  East  v. 

Cook,  2  Ves.  sen.  32 ;  Covenhoven  v.  Shulcr, 
2  Page  123,  130;  Welcden  v.  Elkington, 
Plowd.  522;  (with  reference  to  the  state  of 
the  law  which  existed  then,  as  is  shown  in 
Manning's  case,  8  Rep.  94  b,  and  Lampett's 
case,  10  id.  46  b,)  Paramour  v.  Yardley, 
Plowd.  540;  but  especially  the  remarkable 
case  of  Green  A  uz.  v.  Hayman  Rook  & 
als.,  decided  by  Lord  Nottingham,  imper- 
fectly reported  in  any  one  book,  yet  quite 
intelligible  by  combining  the  reports  found 
in  2  •Chan.  Cas.  10,  and  in  2  Chanc.  Rep. 
169.]  The  latter  combination  of  events,  to 
wit,  the  termination  of  Sally's  life,  and  of 
her  surviving  husband's  widowerhood,  in 
the  lifetime  of  some  child  of  Sally's,  might 
happen,  after  the  death  of  all  the  testator's 
children ;  so  that  I  see  nothing  in  the  will 
to  require  it  shall  happen  in  the  lifetime  of 
any,  or  within  twenty -one  years  (plus 
even  twenty-one  years  more)  after  the  death 
of  all,  born  in  the  lifetime  of  the  testator. 
But  the  former  combination  of  events,  to 
wit,  the  termination  of  Sally's  life,  and 
the  termination  of  her  surviving  husband's 
widowerhood,  either  or  both  of  such  termi- 
nations being  subsequent  to  the  final  extinc- 
tion of  her  issue,  and  all  happening  in  the 
lifetime  of  some  one  or  more  of  the  testa- 
tor's children, — this  combination  of  events 
— could  not  possibly  happen  but  in  the  life- 
time of  one  or  more  persons,  described  in  the 
will,  living  at  the  death  of  the  testator,  and 
actually  bom  (at  furthest)  within  a  period 
of  gestation  thereafter.  And  therefore  the 
limitation  over  to  the  testator's  children 
must  be  within  the  limits  allowed  by  the 
Rule  against  Perpetuities. 

This  argument  is  assailable  in  one  or  the 
other  of  only  two  modes.  First:  As  we 
have  before  seen,  when  Judge  Joynes  states 
the  rule  to  be,  '*that  where  there  is  no  gift 
to  the  objects,  except  in  a  direction  to 
divide  the  subject  among   them"  &c., 

273  '*only  such  can  *take   as  answer  the 
description  at  the  period  of  division ;" 

he  subjoins  a  qualification,  *  ^unless  a  con- 
trary intention  can  be  collected  from  the 
will;"  and  it  may  be  surmised  that,  in 
spite  of  all  which  has  been  heretofore  said, 
a  construction  should  be  put  on  this  will, 
in  consequence  of  the  testator's  saying 
** among  all  my  children,"  that  would  take 
in  not  only  those  living  when  the  contin- 
gent division  was  to  be  made  (if  ever 
made),  but  also  the  descendants  of  such  as 
were  tlien  dead  or  some  representatives  of 
them.  This  was  not  unperceived  before, 
but  a  notice  of  it  was  purposely  postponed 
until  now ;  because  the  present  seems  the 
most  appropriate  place  for  suggesting,  that 
such  a  construction  would  be  perfectly 
suicidal,  and,  so  far  from  accomplishing 
the  testator's  wishes  in  favor  (supposing 
argument!  gratia  that  they  were  in  favor) 
of  more  persons  than  his  children  living  at 
the  period  of  division,  it  would  effectually 
frustrate  his  wishes  in  favor  of  any.  Now, 
though  **the  rules  of  construction  cannot 
be    strained   to  bring  a  devise  within  the 


rules  of  law;"  yet  says  Jarman,(  On  Wills, 
vol.  2,  p.  743,)  *4t  seems  that  where  a  will 
admits  of  two  constructions,  that  is  to  be 
preferred  which  will  render  it  valid;"  and 
in  divers  passages  (of  the  same  work,  vol. 
1,  pp.  257,  260  et  seq. )  he  shews  that  this, 
not  only  seems,  but  is  certainly  so.  Quite 
as  strong,  perhaps  even  stronger,  in  the 
same  direction,  are  the  doctrines  and  deci- 
sions of  our  cis-atlantic  courts,  (Pond  v. 
Burgh,  10  Paige  155;  Mason  v.  Jones,  2 
Barb.  144 ;  Butler  v.  Butler,  3  Barb.  Chan. 
Rep.  315;  Dubois  v.  Ray,  35  N.  T.  Rep. 
165-166;  Eklwards  v.  Bibb,  43  Alab.  Rep. 
673-674;)  in  one  of  which  (Pruden  v.  Pru- 
den,  14  Ohio  St.  Rep.  254),  in  delivering 
the  court's  opinion  upon  a  will,  it  has 
been  said,  ''when  an  instrument  of  any 
kind  is  open  to  two  constructions,  the  one 
consistent  [with],  the  other  repugnant  to, 
law,  the  former  must  always  be  adopted, ' ' 
(Co.  Iritt.,  42  a-b;  Case  of  Churchwardens 
of  St.  Saviour's,    10  Rep.   67  b;  Hor- 

274  ton's  *case,  cited  3  Bulstr.  193,  1  Roll. 
Rep.  396;  Atkinson   v.  Hutchinson,  3 

P.  Wms.  260;  Archibald  v.  Thomas,  3 
Cowen  290;  2  Pars.  Contr.  1st  edit.  12, 
15-18;)  and  this,  it  may  be  added,  ''ut  res 
magis  vale  at  quam  pereat,"  which,  during 
many. centuries,  has  been  reposited  among 
the  maxims  of  our  jurisprudence.  On  the 
present  occasion,  however,  I  am  content 
with  the  more  moderately  pronounced*  doc- 
trine, on  which  Knight  Bruce,  V.  C. ,  acted 
in  Turner  v.  Frampton,  2  Collyer  336. 
**  Ought"  said  he,  **the  word  *  survivor'  to 
be  read  other?'  The  bequest  here  would,  I 
am  apprehensive,  be  destroyed  [under  the 
Rule  against  Perpetuities]  by  such  a  read- 
ing; a  consequence  sufficient,  as  it  seems 
to  me,  to  prevent  a  departure  from  the  cor- 
rect and  simple  sense  of  the  word."  All 
I  ask  is  an  adherence  to  '*the  correct  and 
simple  sense  of  the  word,"  children,  in  this 
case :  As  to  which,  besides  authorities  here- 
tofore cited,  some  very  recent  and  very 
strong  may  be  seen  in  2  Sf  etc.  Ky.  Rep.  466, 
Churchill  v.  Churchill ;  4  id.  339,  Sheits  v. 
Grubbs ;  30  Georg.  Rep.  167,  Willis  v.  Jen- 
kins.—^Second:  It  is  objected  by  counsel 
opposite,  that  as  the  limitation  over  to 
Sally  Stone's  children  is  void  for  remote- 
ness, therefore  the  limitation  to  the  testa- 
tor's children  must  also  be  void;  and  Mr. 
Pettit  cites  a  dictum  of  Judge  Green  as 
conclusive  upon  this  point.  The  doctrine 
thus  broached  being  of  extensive  conse- 
quence, and  involved  in  obscurity,  nay 
more,  in  contradiction,  by  the  language 
used  respecting  it  in  our  books;  I  shall 
doubtless  stand  excused  for  discussing  it 
with  the  fulness  necessary  towards  a  satis- 
factory solution. 

The  manner  in  which  the  question  arose 
in  the  case  of  Griffith  v.  Thomson,  1  I^eigh 
321,  was  as  follows:  George  Thomson,  hav- 
ing two  sons  and  a  daughter,  legitimate, 
and  a  natural  son,  by  his  will  in  1803, 
shortly  before  his  death,  made  provision 
for  each,  and  then  added :  *^In  case  all 

275  my  children  by  my  wife  die  *withoat 
heirs,"  which,  as  the  court  held,  was 
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demonstrated  by  the  context  to  mean  issue, 
**mj  natural  son  Charles  shall  fall  heir  to 
mj  frhole  estate ;  and  in  case  he  also  die 
withont  heirs,  my  estate  shall  be  divided 
into  six  parts,  and  three-sixths  shall  go  to 
mj  father's  brothers  that  are  alive,  and 
the  heirs  of  those  that  are  dead  (receiving 
no  more  among  them  than  my  father's 
brothers  wonld  have  received  had  they  been 
living,)  two-sixths  to  go  to  C.  Iceland,  S. 
Leiand,  Ir.  Leland,  H.  Gaskins,  and  T. 
Legg,  and  the  other  sixth  to  go  to  my 
wife  to  be  disposed  of  as  she  may  think 
proper;  bat  my  wife  is  [first  of  all]  to 
have  the  ase  of  the  whole  so  long  as 
she  lives,  if  all  her  own  children,"  the 
testator's  legitimate  children,  ''die  with- 
out heirs."  All  the  testator's  sons, 
legitimate  and  illegitimate,  died  after  his 
death,  without  issue  living  at  their  respec- 
tive deaths,  (as  the  reporter's  marginal 
abstract  seems  to  say,  the  report  is 
altogether  silent  as  to  this  fact) ;  his  wife 
also  died  after  him ;  all  of  them  in  the  life- 
time of  his  daughter,  who  moreover  sur- 
vived all  her  father's  paternal  uncles,  and 
all  the  I^elands,  and  Gaskins,  and  I<egg ; 
and  then  died  issueless,  (as  the  reporter's 
marginal  abstract  states,  in  a  silence  of  the 
report  as  to  this  fact  also;)  leaving  a  will, 
by  which  she  gave  the  bulk  of  her  estate  to 
Sally  W.  Griffith,  whom  she  constituted  ex- 
ecnMx  thereof.  And  upon  a  contest,  re- 
specting only  the  personalty,  between  the 
latter,  in  her  character  of  legatee  and  ex- 
ecntxix,  on  the  one  hand,  and  on  the  other 
a  surviving  child  of  one  of  the  testator's 
paternal  uncles  who  died  before  him,  and 
the  personal  representatives  of  another  child 
of  the  same  uncle,  and  the  respective  per- 
sonal representatives  of  the  testator's  other 
paternal  uncles,  who  survived  him,  and  of 
his  widow,  and  of  the  three  Lrelands,  and 
of  Gaskins,  and  of  l^^gf^,  the  three  judges 
of  the  Court  of  Appeals  who  sat  in  the  case, 
reversing  the  decree  of  the  Chancellor,  held 

that  the  limitation   after  the  death  of 
276     the  natural  son  without  *heirs,  under 

which  alone  the  parties  here  secondly 
mentioned  could  claim,  was  void  in  its 
creation,  for  remoteness;  all  of  them  con- 
curring, that  it  was  after  an  indefinite 
faiiore  of  heirs  (issue)  of  the  natural  son. 
And  Judge  Green,  whose  opinion  alone  it 
is  at  present  material  to  consider, — the  case 
being  irrelevant,  but  for  his  dictum  relied 
apon  by  Mr.  Pettit, — in  the  first  place  gave 
imanswerable  reasons  why  the  court  should 
io  decide ;  unless,  indeed,  it  was  an  answer 
to  them  that  the  rule  ''stare  decisis"  re- 
quired an  adherence  to  the  bad,  but  repeated, 
decisions  of  the  same  court  (not  the  same 
judges)  reported  in  6  Munf.  174,  187,  301, 
and  Gilm.  194,  especially  the  decision  in 
James  v.  McWilliams,  6  Munf.  JOl;  and 
which  decisions,  it  is  probable,  had  gov- 
erned the  Chancellor  in  making  his  decree 
then  undergoing  revision.  The  main  ground 
of  all  those  previous  decisions,  and  the  sole 
ground  of  that  in  James  v.  McWilliams, 
^^as,  that  the  respective  limitations  over 
were  to  persons  in  being  in  the  lifetime  of 


the  several  testators,  without  any  words 
indicating  a  purpose  of  these  latter  to  give 
an  interest  to  the  former  of  such  kind  as 
that,  upon  their  several  deceases,  it  would 
be  transmissible  to  their  respective  personal 
representatives.  In  opposition  to  which 
Judge  Green  showed,  first,  that  without 
such  words,  a  bequest  of  personalty,  not 
affirmatively  restricted  to  some  less  interest, 
would  carry  the  whole  property  therein 
owned  by  the  testator,  as  effectually  as  an 
express  gift  to  the  legatee  and  his '  execu- 
tors, administrators,  and  assigns,  would ;  so 
that,  in  case  of  his  death,  it  would  be 
transmissible  to  his  personal  representa- 
tives, not  only  where  he  became  possessed 
thereof  in  his  lifetime,  but  also  where  he 
died  (if  after  the  testator's  death,  so  as  to 
preserve  the  bequest  from  lapsing,)  even 
before  the  contingent  event  had  happened 
by  which  his  title  would  be  perfected — 
wherever  the  bequest  to  him  was  legally 
valid;  a    plain   consequence   whereof 

277  would  seem  *^to  be,  that  the  decisions 
aforesaid  reported   in  6  Munf.  and  in 

Gilm.,  especially  that  in  James  v.  McWil- 
liams, rested  upon  untenable  ground :  And, 
secondly,    that    if   the   judges   were   to  be 
regarded  as  having  decided  in  those  cases 
or  any  of  them,  that  where   a  bequest  ex- 
pressed in  that  manner  would  not  otherwise 
be  legally  valid,  there  it  must  be  understood 
to  have  been   given  upon  a  failure  of  issue 
during  the  lifetime  of  such  legatees  over ; 
then,  apart   from   a  serious  objection  that 
this   would   be    "straining"    the     rules  of 
construction    for   the  sake  of  evading  the 
Rule  against  Perpetuities,   another  perhaps 
more     serious     objection     confronted     the 
claimants  under  the  bequest   over,    to   wit, 
that  the  contemplated   event,   which  was  to 
give  them  an  interest,   had  not  happened, 
since  there  had  not  occurred,  in  the  lifetime 
of  the   legatees,    nominated   to  take  under 
that   limitation,    the   dying  without  issue 
which    was   to  precede  it ;  the  daughter  of 
the  testator  having  outlived  them  all.     And 
then,    after  giving   these   reasons,    in  the 
first  of  which  all  the   three  sitting  judges, 
and   in   the   second  of  which  two  of  them 
(silente   quoad    hoc    the   third),    expressly 
concurred,  for  reversing  the  decree ;  Judge 
Green  proceeded  to  give  yet  another  reason 
for  it,  as  to  which  both   of  his  companions 
were   silent.      If,    therefore,     this    merely 
cumulative  argument,  (see  Williams  v.  Fry, 
T.  Raym.  237, 1  Mod,  86 ;  Pollard  v.  Baylor, 
6  Munf.  437;)  of  a  single  judge,  did  contain 
any  doctrine  that  were   unsound,  *4t  ought 
not  to  preoccupate   or  prejudicate    a   judg- 
ment."     Foster   v.    Jackson,    Hob.    53-54. 
But,  so  far  from  containing  anything  un- 
sound.   Judge  Green's   words,    if  properly 
construed,  with  reference   to  the  case  then 
before  him,  (Ram  on   the  Science  of  Lregal 
Judgment  43-44;)  furnished  a  ground  upon 
which,  exclusively,  the  decision  made  might 
have    been    solidly    rested,    and    therefore, 
perhaps,  ought  to  have  been   rested,    since 
thus  the  court  would   have  avoided  calling 
in  question,  unnecessarily,  their  pred- 

278  ecessors'     ^decisions.       He     said     (1 
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L,eigh  338):  **  There  is  another  g^und, 
on  which  all  the  limitations  over,  in  this 
clause  of  the  will,  were  clearly  void.  That 
to  the  testator's  natural  son,  which  preceded 
all  the  others,  was  accompanied  with  words 
of  perpetuity :  If  all  the  other  children  died 
without  heirs,  he  was  to  fall  heir  to  the 
whole  estate ;  and  if  he  ylied  without  heirst 
then  over  to  those  now  claiming.  These 
words  give  him,  upon  the  expressed  inten- 
tion of  the  testator,  as  absolute  an  estate  as 
if  the  gift  had  been  to  him  and  his  heirs, 
in  terms.  So  that  the  limitation  over  to 
him,  upon  a  general  failure  of  issue,  was 
clearly  void.  And,  where  a  preceding  lim- 
itation is  too  remote,  all  that  succeed  it, 
even  although  limited  to  take  effect  in  good 
time,  are  defeated."  Which,  being  inter- 
preted secundum  subjectam  materiem, 
meant  only  this :  The  testator  having  given 
shares  of  his  estate  to  his  legitimate  chil- 
dren, respectively,  to  have  and  to  hold  (in 
e£Pect)  to  them  and  their  heirs,  executors, 
administrators,  and  assigns,  forever,  and 
having  afterwards  so  provided  as  that,  ac- 
cording to  the  terms  of  his  will,  if,  at  any 
time  indefinitely  future,  there  should  not 
exist  issue  proceeding  (in  any,  no  matter 
how  remote,  generation)  from  their  bodies, 
then,  after  their  deaths  and  such  extinction 
of  their  issue,  the  shares  so  given  them 
should  pass  over  to  the  testator's  natural 
son  or  (if  he  were  dead  when  such  event 
happened,  then  to)  his  representatives ;  this 
limitation  over,  standing  alone  would  be 
clearly  void  for  remoteness :  and  although 
the  same  did  not  stand  alone,  but  was  asso- 
ciated with  a  subsequent  limitation  over, 
whose  intended  effect,  in  combination  with 
the  former,  was  to  be  such,  that  the  limita- 
tion over  in  favour  of  the  natural  son  and 
his  representatives  should  take  effect  in 
favour  of  the  latter,  if  the  natural  son  did 
not  die,  without  issue,  in  the  lifetime  of 
certain  other   persons  mentioned   by  name 

in  the  will,  but  if  he  did  so  die,  then 
279      in  favour  of  those  persons  *and  their 

representatives;  this  could  not  affect 
in  point  of  validity,  the  combined  limita- 
tions or  either  of  them,  with  reference  to 
the  property  given  the  first  takers,  since, 
whether  the  natural  son  died,  or  did  not 
die,  without  issue,  in  the  lifetime  of  any 
of  these  persons,  still  the  consequence  upon 
the  first  takers  and  those  claiming  under 
them  was  to  be  just  the  same.  Unless  the 
natural  son  died  issueless  within  the  com- 
pass of  a  life  in  being  at  the  death  of  the 
testator,  the  limitation  over  to  him  was  not 
to  be  defeated  in  favour  of  these  other  per- 
sons; and  so  the  limitation  over  in  their 
favour  was  * 'limited  to  take  effect  in  good 
time"  as  far  as  concerned  turning  into  their 
channel  what  had  been  previously  destined 
for  him  and  his  representatives,  under  the 
first  limitation  over;  but  still  it  did  not 
affect  that  first  limitation,  in  regard  to  the 
operation  thereof  towards  diverting  into 
some  fresh  channel  what  was  given  to  the 
first  takers,  whenever,  if  ever,  they  should 
all  be  dead  and  all  their  posterities  extinct. 
Thus,  equally  with  or  without,  the  provision 


in  favour  of  the  Irclands  and  the  rest,  and 
no  matter  what  might  be  the  construction 
put  upon  that  provision,  whether  as  requir- 
ing, or  as  not  requiring,  that  in  their  life- 
times the  natural  son  should  be  dead  without 
issue,  before  they  could  take ;  the  shares  of 
the  testator's  legitimate  children  would  be, 
by  the  terms  of  his  will,  put  extra  commer- 
cium  during  an  indefinite  period ;  so  that* 
as  long  as  there  was  issue  remaining  of 
any  of  them,  after  their  deaths,  no  pur- 
chaser of  those  shares,  under  their  title, 
would  be  sure  of  a  good  title,  or  of  one  that 
would  not,  at  any  moment  afterwards,  fail 
by  the  failure  of  such  issue.  This  is  pre- 
cisely the  mischief,  which  the  Rule  against 
Perpetuities  was  introduced  to  prevent  or 
suppress  (Butl.  Fearne  430;  Sm.  Ex.  Int.  i 
707;)  and  therefore,  by  that  Rule,  the  legit- 
imate children  took  in  their  respective 
shares,  from  the  first,  interests  which  were 
absolute,  unrestricted,  unfettered  with 

280  any  (valid)  'limitation  over  in  favour 
of  any  person  or  persons.  And  cor- 
respondent to  this  was  an  opinion  of  Sir 
John  Ireach,  M.  R.,  delivered  little  more 
than  a  year  before,  in  Palmer  v.  Holford,  4 
Russ.  403. 

But  in  this  instance  that  happened  to 
Judge  Green,  which  near  two  thousand 
years  ago  was  noted  as  of  common  occur- 
rence, and  which  theretofore  had,  and  since 
has,  happened,  and  forever  will  happen, 
constantly:  '*Brevis  esse  laboro,  Obscurus 
fio."  Had  he  said,* 'when  a  preceding  lim- 
itation is  too  remote,  all  that  succeed  and 
depend  upon  it,  even  although  limited  to 
take  effect  in  good  time  so  far  as  it  (alone) 
is  concerned,  are  defeated;"  he  would  have 
said  all,  that  the  decision,  which  he  was 
concurring  to  make  in  the  case  before  him, 
required,  and  what  was  perfectly  true. 
This  would  accord  with  what  was  said  by 
Buller,  J.,  in  Robinson  v.  Hardcastle,  2 
Dumf.  &  E.  251:  ''That  if  a  subsequent 
limitation  depended  upon  a  prior  estate* 
which  was  void,  the  subsequent  one  mnst 
fall  together  with  it;"  but  ^'if  the  subse- 
quent limitation  was  not  dependent  upon 
the  other,  it  might  then  take  place  notwith- 
standing the  first  was  bad. ' '  And  it  seems 
to  me  that  it  is  not  treating  Judge  Green 
with  perfect  fairness  and  candor,  to  make 
him  responsible  for  his  dictum  in  the  fullest 
extent  thereof,  according  to  the  broadest 
sense  of  the  words  used.  But,  except  for 
the  sake  of  doing  him  justice,  it  no  way 
concerns  me  how  his  dictum  is  understood. 
In  any  sense  of  it  prejudicial  to  my  cause, 
it  is  demonstrably  not  law. 

Taken  in  the  sense  necessary  for  Mr. 
Pettit's  purpose,  it  derives  no  support  from 
either  of  the  cases  Judge  Green  cites ;  to 
wit,  Proctor  v.  Bp.  Bath  &  Wells  et  als.,  2 
H.  Blackst.  358,  and  Chatham  v.  Tothill, 
7  Bro.  P.  C.  edit.  Toml.  453.  I  have  before 
observed  upon  the  fact,  that  in  the  first  of 
these  cases  the  limitation  over,  condemned 
for  remoteness,  was  to  the  defendant  Moore 
and  "his  heirs  and  assigns  forever;'** 

281  under  which,  ^though   Moore  himself 
had  died  the  day   after  the  testatrix. 
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jet  his  representatives,  so  far  as  the  terms 
of  the  g^ift  were  concerned,  might  have 
taken  at  never  so  remote  a  period,  and 
therefore  the  gift,  limited  in  that  manner, 
was  not  '^limited  to  take  effect  in  good 
time;"  as  Judge  Green  had  just  before  de- 
monstrated in  some  remarks  (1  Lteigh 
33S-337),  the  substance  of  which  I  have 
before  given.  It  is  noticeable,  that  before 
the  case  of  Proctor  v.  Bp.  Bath  A  Wells  et 
als.  was  broug-ht  into  court,  Mr.  Feame 
was  consulted  upon  the  title,  (Fearn.  Ex. 
Dev.  edit.  Pow.  vi;)  and  gave  an  opinion 
which  accorded  exactly  with  the  decision 
afterwards  rendered ;  this  opinion  is  pub- 
lished by  Powell  in  his  edition  of  Feame, 
(reprinted  at  Dublin,  1796,  pp.  45S-463, 
being  the  conclusion  of  a  long  editorial 
annotation  which  commences  on  p.  399;) 
and  it  indicates  clearly  that  Mr.  Feame 
considered  the  limitation  over  to  be  void, 
for  the  sole  reason  that  it  offended  the  Rule 
against  Perpetuities,  by  being  in  itself  too 
remote.  But  the  best  explanation  of  the 
decision,  I  have  anywhere  seen,  is  in  the 
reported  argument  of  counsel  in  the  case 
itMlf.  They  said:  **It  may  be  perhaps 
contended,  on  the  other  side,  that  though 
the  devise  to  the  son  of  Thomas  Proctor 
shoold  be  void,  as  being  too  remote,  yet 
that  the  devise  over  to  Thomas  Moore  may 
take  effect  as  if  the  prior  devise  had  not 
been  made.*'  To  this  supposititious  argu- 
ment mark  the  reply  given, — not  that  **the 
prior  devise"  being  too  remote,  therefore 
the  other  must  be  void, — no;  **but  the  de- 
vise to  Moore  is  liable  to  the  same  objec- 
tion, on  account  of  the  remoteness  of  the 
contingency,  as  the  other;  for,  supposing 
there  were  no  previous  devise  to  the  son  of 
Proctor,  the  devise  to  Moore  would  be  to 
him,  [his  heirs  and  assigns,  forever,]  if 
Thomas  Proctor  should  have  no  son  in 
orders;  but  no  time  is  fixed  for  his  taking 
orders."  Proctor  might  have  many  sons, 
the  last  of  whom  might  be  posthumous ;  by 

the  canons  of  the  church,  none  of  them 
282     could  take  ^orders  before  completing 

his  twenty-third  year,  unless  by  spe- 
cial favour;  by  such  favour  he  might  as 
soon  as  he  was  twenty-one,  (Burn's  £ccl. 
Law,  tit.  Ordination,  iv.,  vol.  3,  p.  27,  2d 
edit ;)  but  over  the  former  of  these  ages 
he  might  at  any  time  during  his  life :  And, 
because  he  might,  therefore  the  devise  over 
in  favour  of  Moore  must  wait  for  the  death 
of  all  Proctor's  sons,  no  matter  when  bom, 
nor  what  longevity  the  longest  liver  of 
them  should  attain.  This  necessity  clearly 
made  the  posterior  devise  even  more  remote 
than  the  prior. — In  his  own  words,  not  af- 
fecting to  give  all  or  any  words  of  all  the 
judges  or  of  any  judge,  the  reporter  tells  us : 
*'The  court  (absent  Mr.  Justice  Buller)  were 
clearly  of  opinion  that  the  first  devise  to 
the  son  of  Thomas  Proctor," — the  first  or 
other  son  of  T.  P.  that  should  be  bred  a 
clei^ryxnan  and  be  in  holy  orders, — **was 
▼oid  from  the  uncertainty  as  to  the  time 
when  such  son,  if  he  had  any,  might  take 
oiders;  and  that  the  devise  over  to  Moore, 
as  it  depended  on  the  same  event," — rather 


on  the  non-happening  ever  of  that  event, — 
**was  also  void;  for  the  words  of  the  will 
would  not  admit  of  the  contingency  being 
divided,  as  was  the  case  in  Longhead  v. 
Phelps,  2  Black.  704,"— that  is  to  say,  the 
words  '4n  case  Thomas  Proctor  should  have 
no  such  son"  could  not  be  read  as  if  they 
were  '4n  case  he  should  have  no  son,  or 
that  none  of  the  sons  he  might  have  should 
be  bred  a  clergyman  and  be  in  holy  orders ;' ' 
— *'and  (continues  the  reporter,  assigning 
in  his  way  the  reasons  of  the  court, )  there 
was  no  instance  in  which  a  limitation  after 
a  prior  devise,  which  was  void  from  the 
contingency  being  too  remote,  had  been  let 
in  to  take  effect,  but  the  contrary  was  ex- 
pressly decided  in  the  House  of  Lords  in 
the  case  of  The  Earl  of  Chatham  v.  Tothill, 
in  which  the  judges  founded  their  opinion 
on  Butterfield  v.  Butterfield,  1  Ves.  134."— 
I  have  thus  given  all  that  is  preserved  of 
the  reasons  attributed  to  the  court,  for  the 
sake  of  shewing   that  the   dictum  of 

283  Judge  *6reen,  understood  in  any  sense 
at  all    hurtful   to  my  cause,    has  no 

support,  not  only  from  what  was  decided, 
but  also  from  what  was  said,  in  that  case. 
The  nearest  approach  to  such  support  is  in 
the  words,  '*  there  was  no  instance  in  which 
a  limitation  after  a  prior  devise,  which  was 
void  from  the  contingency  being  too  remote, 
has  been  let  in  to  take  effect,"  &c.  Of 
course,  if  there  had  been  no  instance  what- 
ever, there  could  not  have  been  any  wherein 
such  a  limitation  was  allowed  to  prevail, 
*^even  although  limited  to  take  effect  in 
good  time;"  but,  as  neither  these  words  (of 
Judge  Green),  nor  any  like  them,  are  used, 
the  statement  ensuing  attributed  to  the 
court  by  the  reporter,  that  **the  contrary 
was  expressly  decided  in  the  House  of 
Lords,"  does  not  import  any  negation  of 
the  validity  of  such  a  limitation  as  that  in 
our  case  to  the  children  of  the  testator. 
Nor  is  there  anything  in  the  case  of  Chat- 
ham V.  Tothill,  or  in  the  case  of  Butterfield 
V.  Butterfield,  or  in  any  dictum  in  either, 
that  tends  to  damage,  in  any  degree,  my 
contention.  [To  prove  this  Mr.  Green  ex- 
amined and  commented  upon  those  cases ; 
but  it  is  thought  too  manifest  to  need  a 
report  of  his  remarks  upon  them.  ]  Similar 
to  the  decision  in  the  case  in  2  H.  Blackst. 
358,  are  the  decisions  in  Bull  v.  Pritchard, 
1  Russ.  213,  before  Lord  Gifford,  M.R.,  and 
again  5  Hare  567,  before  Sir  James  Wigram, 
V.  C,  (see  3  Myl.  A  K.  411,  Bland  v.  Wil- 
liams;) and  in  Joy  v.  Aspinwall,  23  Engl. 
L.  A  E.  Rep.  453,  18  Jurist  284. 

In  a  case,  the  facts  whereof  are  material 
to  be  stated  with  some  minuteness,  for  a 
reason  that  will  be  presently  seen,  by  set- 
tlement previously  to  the  marriage  of  John 
James  and  Mary  Barrow,  widow,  certain 
personal  proper^  (which  was  hers)  was 
conveyed  to  trustees,  for  her  sole  and  sep- 
arate use  during  the  coverture,  and  that, 
after  her  decease,  the  trustees  should  stand 
possessed  ^'for  all  and  every  the  child  and 
children    of   the   said  Mary,  by  John 

284  Barrow  her  then  late  husband,  or  *by 
John  James   her    said  ^intended   hus- 
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band,  in  such  shares  and  proportions,"  &c. 
** as  she  should''  appoint;  and,  in  default 
of  her  appointment,  then  to  divide  (what- 
ever was  not  appointed)  * 'unto  and  amongst 
all  and  every  the  child  and  children  of  the 
said  Mary,"  without  distinction  of  her  two 
marriages.  Subsequently  she  made  an  ap- 
pointment in  favour  of  a  son  by  her  first 
marriage,  for  his  life,  and,  after  his  de- 
cease, upon  trust  for  such  wife  and  children 
or  child  of  her  said  son  as  he  might  leave 
behind  him;  ^*but  in  case"  he  * 'should  die 
without  leaving  a  wife  or  child  him  surviv- 
ing, then,  after  his  decease,  in  trust  to 
assign  the  same  unto  her  (Mary  James's) 
daughter  Frances,"  who  was  a  child  of  the 
first  marriage,  ''her  executors  and  admin- 
istrators." And  Sir  Richard  Pepper  Arden 
(afterwards  Lrord  Alvanley)  M.  R.  decided, 
first,  that  the  appointment  in  favour  of  the 
son's  wife  and  children  was  void,  because 
they  were  not  objects  of  the  power,  as  had 
been  clearly  settled  by  previous  decisions 
past  any  dispute,  (2  Sugd.  Pow.  6th  edit. 
273-278;)  but,  secondly,  that  nevertheless 
the  limitation  over  in  favour  of  the  daugh- 
ter, who  was  an  object  of  the  power,  was 
valid,  and  would  take  e£Fect  in  case  the  son 
should  leave  neither  wife  nor  child  surviv- 
ing him ;  though,  should  he  leave  either,  it 
would  fail,  simply  because  in  that  case  the 
contingency  would  not  have  happened,  in 
which  (alone)  the  property  was  appointed 
over.  Crompe  v.  Barrow,  4  Ves.  681.  A 
decision  ever  since  approved.  2  Sugd. 
Pow.  6th  edit.  78.  Chance  on  Powers,  { 
1581.  Why,  then,  should  not  an  executory 
bequest,  unobjectionable  on  the  score  of 
remoteness  in  itself,  be  valid  notwith- 
standing it  comes  in  a  will  after,  but  with- 
out any  manner  of  dependence  upon,  another 
executory  bequest  which  is  void  for  its  ex- 
cess of  remoteness?  Can  the  cause,  which 
makes  the  limitation  I  have  last  mentioned 
void,  be  material  in  this  respect,  when  it 
(the  cause)  has,  towards  the  other  limita- 
tion, no  sort  of  connexion*  either 
285  direct,  or  indirect  *(  through  some  de- 
pendence of  the  one  limitation  upon 
the  other)?  On  this  point  Mr.  Jarman's 
opinion  was  always  clear;  and  both  in  his 
edition  of  Pow.  Dev.  vol.  1,  p.  401,  n.,  and 
(sixteen  years  afterwards)  in  his  work  On 
Wills,  vol.  1,  p.  245,  he  put  approvingly 
the  very  case  I  have  last  cited,  as  an  illus- 
tration and  proof  that,  while  "all  limita- 
tions ulterior  to,  or  expectant  on,"  a  devise 
which  is  void  for  remoteness,  are  also,  for 
that  reason,  void ;  yet  it  is  otherwise  where 
"the  devise  over  is  limited  to  arise  on  an 
alternative  event,  one  branch  of  which  is 
within,  and  the  other  is  not  within,  the 
prescribed  limits."  His  words  are:  "In 
Crompe  v.  Barrow  a  feme  covert,  under  a 
power  in  her  marriage  settlement,  be- 
queathed personal  property  to  her  son  C. 
B.  for  life  and,  after  his  decease,  to  his 
wife  and  children,  but  in  case  he  should  die 
without  leaving  a  wife  or  child  him  surviv- 
ing, she  devised  it  over  to  her  daughter  F. 
J.  The  bequest  to  the  wife  and  children 
was  held  to  be  void,  under  the  rule  that  tiie 


person  claiming  under  an  appointment  mast 
be  such  as  would  have  been  competent  to 
take,  if  named  [indicated]  in  the  deed 
creating  the  power,  on  which  ground  the 
legatees  in  question,  as  the  children  of  per- 
sons [a  person,  C.  B.]  then  unborn,  were  not 
competent.  It  was  then  contended,  that  the 
ultimate  limitation  to  F.  J.  must  fail  with 
that  to  the  wife  and  children ;  but  Sir  R.  P. 
Arden  M.  R.  held  otherwise;  there  were, 
he  said,  two  alternatives ;  if  C.  B.  left  no 
wife  or  children,  the  limitation  over,  bein^ 
to  a  good  object,  should  take  effect ;  if  he 
left  a  wife  or  children,  it  could  not  take 
effect.  It  is  observable  that,  as  C.  B.  the 
son  was  not  in  existence  at  the  time  of  the 
execution  of  the  deed  creating  the  power 
(which  in  fact  was  a  settlement  previous 
to  the  marriage  of  his  parents),  the  ^r^ft 
over  to  F.  J.,  on  the  event  of  his  [C.  B. *s3 
death  under  the  circumstances  mentioned, 
though  made  to  a  competent  person  [that 
is,  a  person  within   the   power,]  waa 

286  liable  *to  objection  on  account  of  the 
remoteness  of  the  event,  on  the  prin- 
ciple acknowledged  in  the  case  (and,  which, 
indeed,  is  indisputable),  that  the  interests 
given  by  the  appointment  must  be  such  as 
would  have  been  good,  if  inserted  in  the 
power  itself.  The  point  seems  to  have 
escaped  the  observation  of  the  very  able 
judge  by  whom  the  case  was  decided. ' '  In 
this  instance  it  was  Mr.  Jarman,  not  lK>rd 
Alvanley,  that  was  inadvertent ;  and,  from 
sheer  want  of  attention,  he  fell  into  very- 
gross  mistakes  of  fact — in  which,  however, 
he  was  followed  implicitly  by  Mr.  Lewis 
in  his  very  much  bepraised  work   (9  Iraw 

''Review  419,  423,)  On  Perpetuities,  pp.  504-5, 
and  note  u ; — but  from  all  his  expressions  it 
is  manifest,  that,  taking  the  facts  to  be  as 
he  supposed  they  were,  he  considered  that 
Lrord  Alvanley  would  not  have  erred  in 
holding  the  final  limitation  to  be  valid,  in 
spite  of  the  previous  limitation  being  void 
for  remoteness,  if  the  final  limitation  had 
been,  in  the  words  of  Judge  Green,  "limited 
to  take  effect  in  good  time, "as  (for  example) 
if  it  had  been  "limited  to  take  effect"  upon 
the  death  of  C.  B.  before  attaining  his  age 
of  twenty -one  years  and  without  leaving- 
wife  or  child  surviving  him.  And  accord- 
ingly Mr.  Preston  ^Abstr.  vol.  2,  p.  170,) 
lays  it  down  that,  "though  a  limitation 
over,  after  and  expectant  on  a  limitation 
which  is  too  remote,  is  generally,  for  that 
reason,  void;  yet,  if  in  express  terms  the 
limitation  over  is  to  take  effect,  or  [else] 
to  fail,  within  a  time  to  fall  within  the 
Rule  against  Perpetuities,  the  limitation 
over  will  be  good;"  referring  to  this  case 
of  Crompe  v.  Barrow,  4  Ves.  681,  and  to 
Beard  v.  Westcott,  5  Taunt.  500,  (perperam 
pro  393). 

The  certificates  of  the  judges  of  the  Com- 
moa  Pleas  in  the  case  last  mentioned  were 
full  and  clear  authority  for  this  statement 
of  Mr.  Preston ;  which,  when  he  made  it 
(1818),  was  contradicted  by  nothing  I  aai 
aware  of,   in  the  shape  of  authority. 

287  Circumstances,  ^however,    which   oc- 
curred in  the  sequel,  make   it   proper 
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to  trace  that  caae,   from  its  commencement 
till  its  close,  with  precision.     In  what  man- 
ner it  at  first  began,  we  are  not  anywhere 
told,  and  can  only  conjecture.     A  testator, 
seised  of  freehold  estates  and  possessed  of 
leaseholds  for  long  terms  of  years,  devised 
and  t>equeathed    them    to    the    defendants 
Westcott   and  Johnson   (and  another  since 
deceased),  upon  trusts,  as  follows:  For  the 
benefit  of  his  grandson  John  James  Qeard 
and  his  assigns,  during  the  term  of  ninety- 
nine  years,   if  he  should  so  long  live ;  and 
immediately  after  his  decease  to  the  use  of 
his  (the  said  grandson's)   first  son  and  his 
assigns,    for   the  like   term  of  ninety-nine 
years,  if  he  should  happen  so  long  to  live, 
"and  so  on,  in  tail  male,   to  such  first  son 
lawfully  issuing  forever;"  and  **for  want, 
and  in  default,   of  such  issue  of  such  first 
son,  then  to  the  use  and  behoof  of  the  sec- 
ond and  all  and  every   other  son   and  sons 
of  the"  said  John  James  Beard,  ''severally, 
saccessively,  and  in   remainder,   one  after 
another,    as  they  should  be  in  seniority  of 
age  and   priori^   of  birth,    and  the  issue 
mle  of  such  son  or  sons  lawfully  issuing, 
for  the  like  term  of  ninety-nine  years  only 
(in  case  he  should  so  long  live),*'  &c.  Ac. ; 
*'and  in  case  there  should  be  no  issue  male 
of  the"  said  John  James  Beard,  ''nor  issue 
of  snch  issue  male,  at  the  time  of  his  death, 
or  in  case  there  should  be  such  issue  male 
at  that  time  and  they  should  all  die  before 
they  should  respectively  attain  twenty-one, 
without   lawful  issue  male,  then  that*'  the 
testator's  grandson  Joseph  Beard  "and  his 
assigns  might  receive  and  take    the   rents 
&C.  thereof    for  the    term   of   ninety-nine 
years,  if  he  should  so  long  live,"  with  lim- 
itations to  his  first  and  other  sons  and  their 
issae  male,    precisely  similar  to   those  in 
favour  of  the  first  devisee's  male  descend- 
ants; with  ulterior  limitations  upon  default 
of  issue    male  of  Joseph  Beard,  expressed 
in    identically     the    same    terms    as 
288     *the  default  whereon  the  limitation  in 
his  favour  was  grounded.    John  James 
Beard  was  plaintiff  in  a  chancery  suit,  and 
the  defendants  were  the  (surviving)  trustees 
together  with  others  claiming  or  who  might 
dium  under  the  limitations  after  those  in 
his  favor ;  whence  it  appears  inferrible  that 
the  suit  was  instituted  (after  a  fashion  very 
common  in   Bngland,   uncommon  here,)  to 
have  the  (valid;  trusts  of  the  will  declared, 
ascertaining  thereby  the  rights  of  the  par- 
tics  under  it.     And  in  answer  to  questions 
sent  them,  upon  this  case,  the  judges  of  the 
Common   Pleas   certified   their  unanimous 
opinion,    that    John    James  Beard  took  an 
estate  for  ninety-nine  years,   determinable 
with  his  life,  in  the  freehold  estates,    and 
tlso  in  the  leasehold  estates,  if  these  latter 
shonld   so  long    continue:    that    upon    his 
death,  leaving  one   or  more  sons,  his  first 
ion  would    take  a  like  estate  for  a  term  of 
ninety-nine  years,   determinable   with  his 
life,   in  the   freehold  estates,  and  in  what 
shonld  then  remain  of  the  respective  terms 
for  which  the   leasehold  estates  were  held ; 
"that  in  the  event  of  there  being  no  son  or 
ions  of  the  said  John  James  Beard,  nor 


issue  male  of  such  son  or  sons,  living  at 
the  death  of  the  said  John  James  Beard, 
or  there  being  such  issue  male  at  the  time, 
[if]  they  shall  all  die,  before  they  attain 
their  respective  ages  of  twenty-one  years, 
without  lawful  issue  male,  the  testator's 
grandson  Joseph  Beard  will  take  a  like 
estate  in  the  said  freehold  and  leasehold 
property,  determinable  as  aforesaid;  that 
upon  his  death,  leaving  one  or  more  sons, 
his  first  son,  in  the  events  above  mentioned, 
will  take  a  like  estate  therein  for  ninety- 
nine  years,  determinable  as  aforesaid ;  and 
that  in  the  event  of  there  being  no  son  or 
sons  of  the  said  Joseph  Beard,  nor  issue 
male  of  such  son  or  sons,  living  at  the 
death  of  the  said  Joseph  Beard,  or  there 
being  such  issue  male  at  the  time,  [if]  they 
shall  all  die  before  they  obtain  [attain] 
their   respective   ages  of  twenty-one 

289  years,"    other  ^devisees,    as  directed 
by  the  testator,    would  take :  adding, 

"We  are  also  of  opinion  that  all  the  other 
devises  of  those  estates  are  void, "  of  which, 
it  will  be  remembered,  there  were  divers 
anterior  to  the  limitation  in  favour  of  Jo- 
seph Beard,  and  anterior  to  the  limitation 
in  favour  of  those  who  were  to  take  upon 
such  default  of  his  issue  male ;  these  being 
void  under  the  Rule  against  Perpetuities, 
for  none  other  objection  whatever  was  pre- 
tended against  them.  When  this  certificate 
was  returned  into  Chancery,  the  case  was 
argued  by  Romilly  and  Hayes  in  support 
of,  and  by  Sugden  against,  it;  and,  ''on 
the  17th  Dec.  1811,  the  Master  of  the  Rolls 
gave  the  following  judgment:  'This  case 
stood  over,  in  consequence  of  a  suggestion 
that  the  certificate  of  the  court  of  Common 
Pleas  involved  in  it  the  decision  of  a  new 
question,  which  had  not  undergone  any 
particular  discussion,  or  received  any  par- 
ticular consideration,  in  that  court ;  namely, 
how  far  the  validity  of  a  limitation  over,  by 
way  of  executory  devise,  is  affected  by  the 
circumstance  that  the  period  of  twenty -one 
years,  after  the  duration  of  an  estate  for 
life,  has  not  any  connection  whatever  with 
the  minority  of  any  person  taking  an  inter- 
est under  the  preceding  limitations.  Now 
I  do  understand,  that  the  question  certainly 
did  not  receive  any  particular  consideration 
in  the  court  of  <5ommon  Pleas,  it  being 
taken  for  granted  that  the  rule  upon  this 
subject  stood  as  it  is  commonly  laid  down 
in  the  books;  namely,  that  the  executory 
devise  falls  within  the  allowed  limits,  if 
the  event  upon  which  it  is  to  take  place 
must  happen  within  a  period  of  twenty-one 
years  after  the  life  or  lives  in  being.  I  am 
not  aware,  however,  that  the  point  has  been 
directly  decided;  and  LK>rd  Alvanley's  doc- 
trine in  the  case  of  Thellusson  and  Wood- 
ford, [4  Ves.  227,  see  p.  337,]  is  against  the 
addition  of  twenty-one  years,  except  by 
way  of  provision  for  the  circumstance  of 
the  devisee  being  under  age,  or  in  ventre 
sa  mere,  at  the   expiration  of  the  life 

290  or  Mives  in  being.     And,  as  the  ques- 
tion has  now  been  raised,  and  as  there 

is  that  degree  of  sanction   to   the  doubt,  it 
does  seem  to  me  desirable  that  it  should  be 
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set  at  rest  by  the  decision  of  a  court  of 
law ;  so,  therefore,  I  propose  to  send  the 
case  back  again  to  the  court  of  Common 
Pleas,  to  call  their  attention  to  the  point, 
that  they  may  have  an  opportunity  of  pro- 
nouncing an  explicit  opinion  upon  it.  I 
have  received  this  information  from  some 
of  the  judges. '  The  case  was  accordingly 
sent  back  to  the  court  of  Common  Pleas ; 
who  refused  to  hear  it  argued,  until  the 
point  upon  which  their  opinion  was  required 
was  stated.  Thereupon  the  following  ques- 
tion, with  the  approbation  of  the  Master  of 
the  Rolls,  was  stated  to  be  the  question  for 
the  opinion  of  the  court,**  (Sugd.  V.  &  p. 
7th  edit.  807-808,  n. ;  11th  edit.  1108-1110, 
n. ;)  and  which  was  framed  by  Sugden,  as 
he  tells  us  (Sugd.  Prop.  313,  note  u:)  **How 
far  the  limitations  over  in  the  event  of 
there  being  no  son  or  sons  of  John  James 
Beard,  nor  issue  male  of  such  son  or  sons, 
living  at  the  death  of  the  said  John  James 
Beard,  or  there  being  such  issue  male  at 
that  time,  [if]  they  should  all  die  before 
they  attained  their  respective  ages  of 
twenty-one  years  without  lawful  issue  male, 
were  affected  by  the  circumstance,  that  they 
were  to  take  effect  at  the  end  of  an  absolute 
term  of  twenty-one  years  after  a  life  in 
being  at  the  death  of  the  testator,  without 
reference  to  the  infancy  of  the  person  in- 
tended to  take,  or  by  the  circumstance,  that 
there  might  be  issue  of  John  James  Beard 
living  at  his  death,  to  whom  the  estate  was 
given  by  the  will,  but  who  would  be  inca- 
pable of  taking,  according  to  the  above  cer- 
tificate, for  whose  death  under  twenty-one 
the  limitation  over,  in  the  event  before 
mentioned,  must  await.*'  And  after  full 
argument  and  long  deliberation,  the  judges, 
in  Michaelmas  term  1813,  returned,  to  this 
additional  and  pointed  question,  an  answer, 

in  the  terms  of  the  question  itself, 
291      reafidrming  *their   former  certificate. 

5  Taunt.  393-414.  Thus  far,  we  may 
remark,  apparently  no  judicial  doubt  existed 
in  any  quarter,  respecting  the  soundness  of 
the  deliberately  formed  and  reiterated  opin- 
ion of  the  court  of  Common  Pleas,  that  a 
succeeding  limitation  might  and  would  be 
valid,  if  ^  limited  to  take  effect  in  good 
time,  * '  though  limitations  preceding  it  were 
too  remote.  But,  as  Sugden  is  reported  to 
have  said  8  March  1826,  in  Bengough  v. 
Edridge,  2  Cond.  Engl.  Chanc.  Rep.  112, 
(from  the  report  in  1  Simons)  **when  the 
case  was  brought  on  before  the  Lrord  Chan- 
cellor, upon  the  judge's  certificate,  his 
Lrordship,  though  not  without  reluctance, 
granted  a  case  to  the  King's  Bench;"  that 
is  to  say,  conceded  to  counsel's  importunity, 
that  a  case  (stated)  should  be  sent  to  the 
last  mentioned  court  for  its  opinion.  This 
was  done ;  and  the  case  was  there  argued, 
at  the  sittings  before  Michaelmas  term 
1821,  by  Sugden  against  the  validity  of  the 
limitations  over,  and  by  Preston  for  the 
other  side,  on  two  questions,  which  were, 
in  substance  and  almost  verbatim,  the  same 
as  the  questions  the  judges  of  the  Common 
Pleas  had  answered.  And,  after  time  taken 
for  deliberation,  the  judges  of   the    King's 


Bench,  in  Trinity  term,  1822,  sent  their 
certificate  in  these  words:  '^ This  case  has 
been  argued  before  us,  and  we  are  of  opin- 
ion that  John  James  Beard,  the  graii<lflK>n 
and  heir  at  law  of  John  James  the  testator, 
took,  under  the  said  testator's  will,  an 
estate  for  ninet3'-nine  years,  determinable 
with  his  life,  in  the  freehold  estates  devised 
to  him  in  the  first  instance ;  and  also  in  the 
leasehold  estates  devised,  if  they  should  so 
long  continue ;  and  that,  upon  his  death, 
leaving  one  or  more  sons,  his  first  son  ^vill 
take  an  estate  for  ninety-nine  years*  de- 
terminable with  his  life,  in  the  freehold 
estates,  and  what  will  then  remain  of  the 
terms  for  which  the  leasehold  estates  are 
held.  We  are  also  of  opinion  that  all  the 
limitations,  subsequent  and  expectant 

292  upon  the  limitation  tothe*first  son  of 
John  James  Beard,  are  void. ' '    5  Bam. 

A  Aid.   801-815.     The   cause   then    (in    No- 
vember 1822)    *'came   on  for  further  direc- 
tions, ' '   in    the   court   of   Chancery ;  when 
**Mr.    Hart   and    Mr.    Stephen    contended, 
that  the  court  of  King's  Bench   had  not  re- 
turned a  sufficient  answer   to  the  case ;  and 
that  it  could  not  be  collected  from  their  cer- 
tificate, whether  the  circumstance,  that  the 
limitations  were  to  take  effect  at  the  end  of 
a  term  of  twenty-one  years,  without  refer- 
ence to  the   infancy  of  the  person  intended 
to   take,    created  such   a   suspense   of    the 
vesting  as  to  render  the   limitations  void. 
Mr.  Sugden,  for  the  plaintiff,   insisted  that 
the  conclusion  to  which  the  court  of  King:*s 
Bench    had   come   involved  the  decision  of 
the  point,  [And]  the  I#ord  Chancellor  [said]  : 
It   is  impossible   that   the  court  of  King-'s 
Bench    should    not    have    considered    that 
point.     The  certificate  of  that  court  appears 
to  me  to  afford  a  substantial   answer  to  the 
questions  put ;  and,  under  the  circumstances 
of  this  case,  I  think  the  best  thing  I  can  do 
is  to  confirm  it,  and  thus   to   help   the  case 
to  the  House  of  L/ords,  if  the   parties  think 
it  right  to  take   it  there.     The   inclination 
of  my  opinion  is,  that  the  court  of  King-'s 
Bench  is  right. "    Turn.   A  Russ.  25.     'The 
case   did   not   proceed  further;  and  what  it 
did   ultimately  decide  was  long  very  much 
a  puzzle.     In  Mr.   Jarman's  edition    (1827) 
of  Pow.  Dev.  vol.    1,  p.  393,  n.,  it  is  mani- 
festly treated  by   that   learned  writer   as  a 
decision  in  favour  of  Ivord  Alvanley's  opin- 
ion in  Thellusson   v.   Woodford ;  as  is  ren- 
dered the  more   certain  by   the   remark    he 
makes  upon  what  he  says  is  a  **note  of  Mr. 
Canning's,"  and   which   is  indubitably  so, 
though  counsel  (probably  Preston),    argu- 
endo  before    the    House   of   Lrords,    subse- 
quently claimed   benefit   from  it,  as  a  note 
by  Mr.  Butler  and  indicating  Mr.  Butler's 
opinion.     1  CI.  A  Fin.    400,    Cadell  v.  Pal- 
mer.    It  is  distinctively   marked   as  one  of 
Mr.  Canning's  additions,  (seeButl.  Feame, 
pref.,  p.  ix,  edit.  Philad.  1826;)  and  is 

293  in  these  *words  (subjoined  to  Butler's 
note  in  a  previous  edition,  which  con- 
cluded with  quoting  I#ord  Alvanley's  dic- 
tum in  Thellusson  v.  Woodford):  ''But  in 
the  subsequent  case  of  Beard  v.  Westcott,  5 
Taunt.  393,  it   was  held,    that  an  executory 
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devise  was  good,  thottgh  it  was  not  to  take 
effect  till  the  end  of  an  absolute  term  of 
twentj-one  years  after  a  life  in  being  at 
the  death  of  the  testator,  without  reference 
to  the  infancy  of  the  person  intended  to 
take."  Upon  which  the  remark  of  Mr. 
Jarman  (in  1827)  was,  *4t  should  be  ob- 
served, that  in  the  last  edition  of  Mr.  But- 
ler's Feame,  442,  n.,  the  position  founded 
on  the  certificate  of  the  Common  Pleas,  has 
inadvertently  been  suffered  to  pass  uncor- 
rected"; clearly  showing  upon  what  point, 
in  his  judgment,  the  certificates  of  that 
court  and  of  the  court  of  King's  Bench 
clashed.  Afterwards  a  case,  which  made  a 
decision  upon  that  point  inevitable,  was 
decided  by  Sir  John  I^each,  V.  C,  in  1827, 
under  the  name  of  Bcngough   v.    Kdridge, 

1  Sim.  173;  and  by  the  House  of  Irords 
(upon  appeal  from  his  decree),  in  1833,  un- 
der the  name  of  Cadell  v.  Palmer,  7  Bligh 
N.  S.  202,  1  a.  &  Fin.  372,  10  Bingh.  140, 
3  Moore  A  S.  571.  In  that  case  Sugden  and 
Preston  were  again  counsel  on  opposite 
sides,  and  the  former  insisted,  both  before 
the  Vice  Chancellor,  (2  Cond.  Engl.  Chan. 
Hep.  112,)  and  in  the  House  of  Lords,  (1 
a.  &Fin.  394-395,  408,)  that  the  King's 
Bench  and  Lrord  Eldon  had  decided  Beard 
V.  Westcott  in*  accordance  with  what  we 
have  seen  was  Mr.  Jarman 's  estimate  of 
the  result,  and  in  accordance  also  with  what 
had  been  Sugden's  published  opinion  from 
an  early  period  of  his  professional  life, 
(Sugd.  V.  A  P.  556-559,  n.,  edit.  1806; 
613-616,  n.,  edit.  1808;  Gilb.  Us.  260,  n., 
edit,  by  Sugd.  1811;)  while  the  latter,  in 
(at  least,)  seeming  abandonment  of  the 
doctrine  laid  down  in  his  work  On  Abstracts 
which  I  have  before  cited,  explained  away 
the  final  decision  in  Beard  v.  Westcott  thus : 

'*To  understand  the  grounds  of  the 
294     *certificate     [by    the  judges    of    the 

King's  Bench]  in  that  case,  it  is  nec- 
essary to  consider  the  principle  of  the  law 
applicable  to  perpetuities ;  the  rule  is,  that 
if  one  limitation  is  too  remote,  every  sub- 
sequent limitation  must  also  be  too  remote, 
and  for  that  reason  void.  In  Beard  v. 
Westcott  the  party  [testator!  attempted  to 
introduce  in  the  alternative  (if  the  expres- 
sion may  be  used)  another  gift  after  one 
which  was  too  remote;  and  the  language 
of  the  judges  is  adapted  to  that  state  of  the 
case.  The  decision  of  the  court  of  King's 
Bench  is  reconcilable  with  the  rules  of  law, 
because  it  proceeded  upon  the  ground,  that 
a  gift  made  by  way  of  substitution,  for  one 
which  is  too  remote,  is  as  bad  as  that  for 
which  it  IS  attempted  to  be  substituted. 
That  is  the  whole  result  of  the  certificate, 
and  of  the  decision  in   Beard  v.  Westcott.*' 

2  Cond.  Kngl.  Chanc.  Rep.  100.  And  when 
the  judges,  attendant  upon  the  Lrords  in 
Cadell  V.  Palmer,  resolved  that,  upon  the 
point  then  in  judgment,  they  would  follow 
the  certificates  from  the  Common  Pleas  in 
Beard  V.  Westcott,  Bay  ley,  B.,  who  delivered 
their  opinion,  said:  ** Those  certificates 
[the  last  of  which  was  returned  in  Novem- 
ber 1813]  stood  unimpeached  until  1822, 
when  the  same  case  was  sent  by  L/ord  Eldon 


to  the  court  of  Kipg's  Bench ;  and  that  court 
certified  that  the  same  limitations,  which 
the  Common  Pleas  had  held  valid,  were 
void,  as  being  too  remote;  but  the  founda- 
tion of  that  certificate  was,  that  a  previous 
limitation  clearly  too  remote,  and  which 
was  so  considered  by  the  court  of  Common 
Pleas,  made  those  limitations  also  void 
which  the  Common  Pleas  had  held  good. 
The  subsequent  limitations  were  consid- 
ered as  being  void^  not  from  any  infirmity 
existing  in  themselves,  but  from  the  in- 
firmity existing  in  the  preceding  limitation ; 
and,  because  that  was  a  limitation  too  re- 
mote, the  others  were  considered  as  being 
too  remote  also.  Whether  the  court  of 
King's   Bench   gave   any  positive  opinion 

upon   that,    I  am   unable    to  say.     I 
295      *think    the   court   of   King's    Bench 

would  have  taken  much  more  time  to 
consider  that  point  than  they  did," — we 
have  seen  that  they  took  rather  more  than 
six  months  after  hearing  arguments, — *'and 
have  given  it  gt eater  consideration  than  it 
received,  if  they  had  intended  to  differ  from 
the  certificate  that  had  been  given  by  the 
court  of  Common  Pleas ;  but,  when  it  be- 
came totally  immaterial,  in  the  construction 
they  were  putting  upon  the  will,  to  consider 
whether  they  were  or  were  not  prepared  to 
differ  from  the  court  of  Common  Pleas,  it 
is  not  to  be  wondered  at  that  that  point  was 
not  so  fully  considered  as  it  might  other- 
wise have  been."  3  Moore  A  S.  584,  1  CI. 
A  Fin.  420-421,  25  Engl.  C.  L,.  Rep.  69-70 
(from  the  report  in  10  Bingh.  140-156). 
According  to  the  report  in  7  Bligh  N.  S. 
238-9,  the  learned  and  at  that  time  aged 
Baron,  sole  survivor  in  Westminster  Hall 
of  the  four  judges  who  had  signed  the  cer- 
tificate from  the  King's  Bench  in  Beard  v. 
Westcott,  said:  **But  the  foundation  of  this 
certificate  was,  that  a  previous  limitation 
clearly  too  remote,  and  which  was  so  con- 
sidered by  the  court  of  Common  Pleas, 
made  those  limitations  also  void  which  that 
court  had  held  good;  and  the  question, 
whether  the  limitation  of  twenty-one  years 
absolutely  was  valid  after  a  life  in  being, 
did  not  receive  that  full  consideration  which 
it  would  otherwise  have  done,  if  the  de- 
termination upon  that  point  had  not  been 
superseded  by  the  determination  upon  the 
other."  This  may  perhaps  express  more 
clearly  what  (on  the  whole)  was  meant;  but 
it  cannot  be  doubted  that  the  venerable 
judge  spoke  substantially  the  words  re- 
ported, with  almost  no  variation,  in  three 
other  reports  as  I  have  cited  them:  And 
these  plainly  prove  that  he  would  not,  at 
that  distance  of  time,  venture  to  state  pos- 
itively what  was  the  ground  on  which  the 
court  of  King's  Bench  proceeded.  Nothing 
that    is  extant,    contemporaneous  with  the 

certificate  itself,  tends  to  shew  that 
296  the  *court  then  relied  at  all  upon  the 
ground  afterwards  suggested  by  Mr. 
Preston.  Nevertheless  we  have  now  met 
with  words,  delivered  ex  cathedra,  which 
afford  countenance  to  Judge  Green's  dictum 
in  the  broadest  sense  Mr.  Pettit  may  choose 
to  put  upon  it.     But  we  have   not  met  with 
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a  decision,  ^vhich  at  all  favours  that  gentle- 
man's cause, — I  mean  a  decision  that  can 
abide  criticism, — though  we  should  agree 
that  the  certificate  of  the  King's  Bench, 
and  even  that  Lord  Eldon's  inclination  of 
opinion,  in  Beard  v.  Westcott,  rested  upon 
the  ground  indicated  by  Mr.  Preston.  Apart 
from  what  seem  preponderant  authorities 
already  produced,  including  one  certificate  of 
the  Common  Pleas  when  I^awrence,  J.,  was 
in  that^court,  and  another  when  Gibbs,  J., 
(afterwards  Chief  Baron,  subsequently 
Chief  Justice,)  had  succeeded  him  in  it, 
upon  that  identical  case ;  I  have  yet  to  pro- 
duce other  authorities,  which  appear  quite 
overwhelming. 

There  is  a  case  first  reported  before  Sir 
Wm.  Grant,  M.  R. ,  in  8  Ves.  12,  Cambridge 
V.  Kous,  wherein  a  testatrix  bequeathed 
personal  property  to  trustees,  upon  trusts 
declared  in  these  words:  *^To  the  sole  and 
separate  use  of  my  sister  [Mrs.]  George 
Cambridge  during  the  term  of  her  natural 
life,  and  from  and  after  her  decease  to 
divide  the  same  equally  between  my  said 
sister's  children,  when  they  shall  severally 
and  respectively  have  attained  the  age  of 
twenty-seven  years;  the  share  of  such  as 
shall  die  under  that  age  to  go  to  the  sur- 
vivors in  the  same  manner  as  his  or  her 
original  share ;  the  dividends  or  any  portion 
thereof,  at  the  discretion  of  my  executors 
or  the  survivor  or  survivors  of  them,  to  be 
employed  in  the  education  of  such  children. 
In  the  event  of  my  sister  Mrs.  George  Cam- 
bridge not  leaving  any  child  or  children  at 
the  time  of  her  death,  or  of  the  death  of  all 
the  children  under  the  age  of  twenty-seven 
years,  I  give  and  bequeath  the  whole" 
over.  And  in  all  editions  of  Vesey 
297  Junior's  *Reports,  from  the  first  Eng- 
lish, to  the  last  American  (indus- 
triously blazoned  as  Mr.  Charles  Summer's), 
there  is  a  marginal  note  importing  that  the 
court  held  **the  limitation  over  too  remote." 
Which  has  also  been  disseminated  in  2 
Bridgm.  Dig.  244,  2  Chitt.  Eq»  Dig.  808, 
and  doubtless  in  other  books.  But  nothing 
of  the  kind  happened  then ;  and  the  pre- 
cise reverse  thereof  happened  afterwards. 
The  bill  was  filed  by  Mrs.  George  Cambridge 
and  her  husband,  praying  (among  other 
things),  that  the  limitations  over,  after  the 
death  of  the  feme  plaintiff,  might  be  de- 
clared too  remote  and  void,  and  that  (as  a 
consequence  of  such  declaration)  the  prop- 
erty might  be  decreed  her  as  next  of  kin  of 
the  testatrix,  or  that  it  might  be  secured 
for  such  of  the  trusts  of  the. will  as  were 
capable  of  taking  effect.  And  the  plain- 
tiffs' counsel,  among  the  most  eminent  at 
the  chancery  bar,  said  (as  reported  8  Ves. 
17-18)  that,  with  respect  to  the  question, 
whether  the  bequest  over,  after  the  estates 
**for  life"  ( — so,  but  it  seems  by  mistake, 
— )  to  Mrs.  Cambridge's  children,  when  they 
should  severally  have  attained  the  age  of 
twenty -seven  years,  &c.  was  too  remote, 
'^there  was  a  double  contingency  in  view; 
of  which  one  [Mrs.  Cambridge's]  death 
without  leaving  children  living  at  the  time 
of  her  death,  cannot  be   impeached.    That 


pK>int,  however,  it  is  unnecessary  to  decide, 
till  the  event  is  determined,  whether  she 
shall  leave  children  at  her  death  or  not." 
Respecting  it,  opposite  counsel  said  not  a 
word.  And  when  Sir  Wm.  Grant  spoke  to 
it,  the  reporter  (probably  through  misap- 
prehension on  his  own  part,  see  1  Jarm. 
Wills.  247),  makes  him  deliver  himself  thus 
blunderingly:  **The  next  question"  is 
**  whether  the  bequest  over,  of  the  property 
given  to  Mrs.  Cambridge  for  life,  be  not 
too  remote;  and  if  so,  in  all  events  she 
insists,  the  capital  is  undisposed  of.  It  is 
admitted  by  the  plaintiff,  that  a  declaration 
at   present  in    her  favour  would    be 

298  premature;  for  it  is  *said,  upon  one 
contingency,  if  she  dies  leaving  issue 

at  her  death,  it  will  be  good,"  the   precise 
opposite  of  what  the  counsel  should    have 
said,    and   of  what   it  is  reported  they  did 
say.     **But    (continues    the   report   of    Sir 
Wm.  Grant's  remarks)  in  that  case  [of  her 
leaving   issue,    not  of  her  dying  without 
leaving  any,]  it  is  equally  clear,  it  will  be 
too  remote ;  the  children   not  being  to  take 
till  the  age  of  twenty-seven.    All,    that   is 
necessary    to   be  done  at  present  is,  either 
to  direct  the  dividends  to  be  paid  to  Mrs. 
Cambridge   for   life,    with  liberty  to  apply 
upon  her  death,  or  to  secure  the  fund. ' '     8 
Ves.  24-25.     So  that  it  is  certain,  no  deci- 
sion upon  the   point  was  then  made,  what- 
ever  the   Master   of   the    Rolls   may  have 
thrown  out  concerning  his  present  impres- 
sions respecting  it ;  as  to  which  it  is  almost 
certain   he  did  not  say  what  the  reporter 
attributes  to  him.    But  let  opposite  counsel 
make  the  most  he  can  out  of  such  (whether 
genuine   or  only  putative)    utterances,    in 
face  of  the  fact   that  that  identical  limita- 
tion over  was,  in  due  time  afterwards,  de- 
cided   to   be    valid,    and   did  actually  take 
effect  upon  Mrs.  Cambridge's  death  without 
issue  then  living.     Unfortunately  there  has 
not   yet   been   an    American   reprint  of  25 
Beavan,  nor  I   believe  has  any  copy  of  the 
LK>ndon  edition  ever  appeared  in  this  part 
of  Virginia :  nevertheless,    suflScient  verifi- 
cation of  the  fact  just  now  stated  is   found 
in  the  representations  given  in  Law  Joum. 
Dig.  1855-60,  p.  375,  and  in  Fisher's  Digested 
Index   1859,    p.    242,    respecting  the  case  of 
Cambridge  v.  Rous  in  25  Beav.  409.     Besides 
which,  in  numerous  other  instances  identi- 
cally the  same  legal  proposition  has   been 
adjudicated :  to  wit,  that  where  a  limitation 
void  for  remoteness  is  followed  by  limitar 
tions    over,    not    dependent    thereon,    but 
substitutionary  for  it,  and  which   are  con- 
tingently to  take   effect  in  an  alternative, 
one  branch   whereof   is  within,    the   other 
not  within,    the   duration  allowed   by    the 
Rule  against  Perpetuities ;  there  such 

299  ^limitations  over  are  good  in  creation, 
and  will  take  effect  in  event  if   there 

shall  come  to  pass  that  branch  of  the  con- 
tingency, which  is  not  too  remote.  One  re- 
markable case  of  this  sort  was  I^ake  v. 
Robinson,  2  Meriv.  363,  decided  by  Sir 
Wm.  Grant  himself:  the  reporter's  abstract 
of  which  needs  correction,  as  both  defective 
and   erroneous.    It   should    be:  '^Gift    [by 
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will]  of  real  and  personal  estate,  to  trustees, 
npon  trust  to  apply  the  rents  and  dividends 
(or  so  much  [thereof]  as  thej  should  think 
fit)  to  the  maintenance  &c.  of  [testator's 
grandson]  W.  R.  R.  until  twenty-five ;  then 
to  permit  him  to  receive  the  same  during 
his  life ;  and,  after  his  death,  to  apply  the 
same  (or  so  much  &c. )  to  the  maintenance 
&c.  of  all  and  every  the  children  of  W.  R. 
R.  until  twenty-five  respectively ;  then  upon 
trust,  to  assign  and  transfer  to  such  chil- 
dren so  attaining  twenty-five;  *and  in  case 
W.  R.  R.  shall  die  without  leaving  issue 
living  at  the  time  of  his  death,  or  leaving 
such  issue  and  all  die  before  twenty-five, 
npon  tmst  to  pay  &c.  unto  and  among  all 
and  every  the  brothers  and  sisters  of  W.  R. 
R.  [some  of  whom  might  be  born  after  the 
testator's  decease,]  share  and  share  alike, 
upon  their  attainment  of  twenty-five  or 
marriage  respectively.  Followed  by  a  gift 
of  residue,  npon  trust,  as  to  one  moiety,  to 
permit  the  testator's  daughter  [Mrs.  Robin- 
son, the  mother  of  W.  R.  R.]  and  her  hus- 
band to  receive  the  rents  8lc,  during  their 
lives  in  succession,  and,  after  the  death  of 
the  survivor,  to  [their]  children  (except  W. 
R.  R. )  in  the  same  manner  as  in  respect  to 
the  former  gift:  And,  as  to  the  other 
moiety,  upon  like  trust  for  the  testator's 
daughter  [Mrs.  Mitford],  her  husband,  [and 
the  child  or  children  (if  any)  of  them] : 
With  survivorship  between  the  respective 
grand-children  [of  the  testator] :  And,  in 
case  of  the  death  of  either  of  [his  said] 
daughters  without  leaving  issue  living  at 
her  decease,    then   to    the  children   of  the 

surviving   daughter. — Held,    that  the 
300     limitation  to  the  brothers  and  *sisters 

of  W.  R.  R.,  in  default  of  issue  [of 
him]  living  to  attain  twenty-five,  was 
intended  to  include  all  his  brothers  and  sis- 
ters, [whether  born  or  not  bom  in  the  life- 
time  of  the  testator,  who  should  be]  living 
at  his  [W.  R.  R.'s]  death,  [provided  they 
lived  till  the  period  of  vesting  in  them,  by 
the  death  of  ail  W.  R.  R.'s  issue  before  at- 
taining twenty-five,]  and  was  consequently 
void  for  remoteness. — Held,  vested  inter- 
ests at  twenty-five  in  every  instance,  not- 
withstanding difPerent  expressions,  there 
being  no  antecedent  gift,  of  which  it  could 
have  been  the  testator's  intention  merely 
to  postpone  the  enjoyment ;  the  gift  being 
only  the  direction  to  pay  at  twenty-five. — 
[Held,  Mrs.  Mitford]  having  died  leaving 
issue,  the  moiety  of  the  residue  intended  for 
her  children  [was]  undisposed  of,  as  being 
[a  limitation  J  void  for  remoteness,  [because 
it  was  not  to  vest  in  them  till  their  respec- 
tive attainment  of  twenty-five;  but]  the 
other  moiety  [was]  in  contingency  during 
the  life  of  [Mrs.  Robinson],  and,  if  she 
should  die  without  issue,  [it  would]  be  well 
given  over  to  the  children  of  [Mrs.  Mitford, 
'there  being  nothing  in  this  bequest  to  make 
it  too  remote ;  and  it  being  evident  that 
the    testator    used     the    words     surviving 

t daughter! — in  the  same  sense  as  other 
daughter].  But'-;-per  Sir  Wm.  Grant,  M. 
R., — 'if  Mrs.  Robinson  shall  leave  issue, 
this  half  also  will,  at  her  death,  be  undis- 


posed of,  and  divisible  among  the  [testa- 
tor'rf]  next  of  kin,'  (2  Meriv.  394,)  because 
in  that  event  the  limitation  to  her  own 
issue  would  come  into  play,  which  limita- 
tion is,  for  the  same  reason  as  the  limita- 
tion to  Mrs.  Mitford's  in  a  similar  event  is, 
void  for  remoteness]".  See  also  Minter  v. 
Wraith,  13  Sim.  52;  Goring  v.  Howard,  16 
id.  395 ;  Burley  v.  Evelyn,  id.  294-295 ;  Doe 
V.  Challis,  1  Ell.  Sl  Ell.  (Am.  edit.)  1091, 
7  H.  I^.  Cas.  531,  (confirming  the  judgment 
of  the  Queen's  Bench,  which  had  been  re- 
versed in  the  Exchequer  Chamber,  18  Ad. 
&  Ell.  N.  S.  224,  231,  2  Engl.  L.  &  E. 

301  Rep.  215,  10  id.  •429) ;  Fowler  v.  De- 
pau,  26  Barb.  224;  Akerman's  adm'rs 

V.  Vreeland's  ex' or,    1   McCarter  23 ;  Arm- 
strong V.  Armstrong,  14  B.  Monr.  333. 

Now,  in  the  case  of  Beard  v.  Westcott  the 
limitation  over,  after,  but  not  dependent 
on,  prior  limitations  void  for  remoteness, 
was,  by  the  terms  of  the  will,  to  take  effect 
*'in  case  there  should  be  no  issue  male  of" 
the  first  taker,  **nor  issue  of  such  issue 
male,  at  the  time  of  his  death,  or  in  case 
there  should  be  such  issue  male  at  that  time, 
and  they  should  all  die  before  they  should 
respectively  attain  twenty-one,  without 
lawful  issue  male," — which  last  expression, 
used  in  such  connection,  it  is  settled,  means 
without  issue  living  at  such  death  under 
the  age  of  twenty-one.  Doe  v.  Johnson,  8 
Welsh.  H.  Sl  G,  81,  16  Engl.  L.  8l  E.  Rep. 
550 ;  2  Jarm.  Wills  428-429.  And  therefore 
the  certificate  of  the  judges  of  the  King's 
Bench,  if  rested  upon  the  ground  one  of 
them  (Bay ley)  was  afterwards,  as  we  have 
seen,  disposed  to  rest  it,  necessarily  collides 
with  all  this  mass  of  authority ;  since  the 
first  branch  of  the  contingency  was  unex- 
ceptionably  within  the  line  of  perpetuity. 
Besides  which,  it  seems  to  me  most  certain, 
if  not  perfectly  manifest,  that  it  would  have 
been  erroneous,  though  the  contingency  had 
been  single,  consisting  of  only  what  was 
the  second  branch  thereof;  and  that  the 
sole  ground  on  which  it  can  be  rested,  cred- 
itably to  the  judges  who  gave  it,  is  that 
which,  in  the  beginning,  Mr.  Jarman  sup- 
posed was  their  real  ground.  In  favour  of 
It  much  might  be  well  said,  until  the  final 
decision  in  Cadell  v.  Palmer,  as  is  shown 
by  the  reported  arguments  in  that  case,  (see 
also  1  Atkins.  Conveyance,  44-49;)  and  in 
giving  his  opinion  therein,  as  chancellor, 
in  the  House  of  I^ords,  I^ord  Brougham  said 
afterwards  in  another  case,  he  showed  (he 
thought),  very  clearly,  that  the  doctrine  of 
an  absolute  term  of  twenty-one  years  had 
originated  in  a  manifest  error,  (9  CI.  & 
Fin.  598,    Phipps  v.   Ackers;)  which 

302  remark    is  repeated,    *with   apparent 
approbation,  by  one   whom   the   book 

it  is  repeated  in  shows  (passim)  to  have 
been  Lord  Brougham's  open  undisguised 
unfriend.  Sugd.  Prop.  315.  The  decision 
in  Cadell  v.  Palmer  left,  in  truth,  for  such 
a  certificate  thereafter,  as  the  court  of 
King's  Bench  had  given  in  Beard  v.  West- 
cott, no  ground  whatever. 

The  most  plausible   vindication,  that  can 
be  suggested,  of  it,  on  any  different  ground. 
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was  offered  by  I^ord  St.  Lonards  in  the  case 
of  Monypenny  v.  Oering,  15  Engl.  I,.  &  E. 
Rep.  559 ;  wherein  I  am  compelled  to  quote 
his  language  from  perhaps  not  the  best  re- 
port of  it,  not  having  access  to  the  reports 
of  De  Gex,  Macnaghten  &  Gordon ;  in  whose 
second  volume  (p.  145  et  seq. )  the  same 
case  is  reported.  He  said,  as  far  as  the 
report  before  me  can  be  relied  upon:  **In 
that  case,"  Beard  v.  Westcott,  ** successive 
life  estates  were  given  to  a  grandson  and 
his  unborn  issue,  which  were  clearly  void 
beyond  the  first  son ;  then  followed  a  dispo- 
sition,'* that  in  the  two- fold  or  alternative 
contingenc3'  which  I  have  just  now  re-stated, 
**the  estate  was  to  go  over.  The  case  was 
sent  to  the  court  of  Common  Pleas,  and  they 
were  of  opinion  that  the  gifts  after  the  gift 
to  the  unborn  son  of  the  grandson  were 
void;  but  they  were  also  of  opinion  that,  if 
the  event  mentioned  arose,  the  event  being 
within  the  legal  limits,  the  gift  over  would 
take  effect.  With  that  decision  I  could  not 
agree ;  for  in  that  case  the  testator  never 
meant  the  gift  over  to  take  effect  unless  the 
previous  persons,  if  they  had  lived,  had 
been  capable  themselves  of  taking.  I  then 
prevailed  upon  Lord  Eldon  to  send-  a  case 
to  the  King's  Bench.  That  court  held  that 
the  gift  over  was  void,  not  because  it  was 
not  within  the  line  of  perpetuity,  but  upon 
the  express  ground  that  the  limitations  over 
were  never  intended  to  take  effect  unless 
the  previous  persons  would,  if  they  had 
been  living,  have  been  capable  of  enjoying 

the  estate,  and  that  the  testator  did 
303      not  intend  that  the  ^estate  should  wait 

for  persons  to  take  on  a  given  event, 
where  the  person  to  take  was  actually  in 
existence,  but  could  not  take;  and  I^ord 
Eldon  affirmed  that  decision.  So  that  where 
there  is  a  gift  over,  which  is  void  for  per- 
petuity, and  a  subsequent  independent 
clause  on  a  gift  over,  which  is  within  the 
line  of  perpetuity,  you  cannot  take  under 
the  independent  clause,  unless  you  can  shew 
that  it  will  accord  and  dovetail  in  with 
the  previous  valid  limitations."  Upon 
which  statement  it  is  obvious  to  remark, 
that,  if  it  be  correct,  his  lordship,  in  1852 
when  it  was  given  forth,  better  remembered 
the  ground,  '^express  ground,"  of  the  deci- 
sion, than  any  body  seems  to  have  remem- 
bered or  known  or  conjectured  it,  while  the 
decision  was  comparatively  recent ;  includ- 
ing his  lordship,  when  as  Mr.  Sugden  first, 
Sir  Edward  afterwards,  he  was  counsel  in 
all  stages  of  the  case  styled,  before  the 
vice-chancellor,  Bengough  v.  Edridge,  and 
including  also  the  judge  who,  delivering 
the  opinion  of  the  judges  in  the  same  case, 
then  styled  Cadell  v.  Palmer,  had  occasion 
to  comment  on  what  himself  and  his  former 
associates  had  done  in  Beard  v.  Westcott. 
But  a  more  important  remark  upon  it  is 
this:  The  solution  it  proposes  is  not  a  real 
solution.  No  claimant  under  the  limitation 
over  in  that  case  ever  could  have  occasion 
to  pretend,  that  he  might  take  while  any 
person  was  in  existence,  whom  the  testator 
designed  to  prefer  before  him.  The  will 
expressly  provided,  that  there  should  be  no 


such  preferred  person  in  existence,  when  the 
limitation  over  should  take  effect ;  whether 
by  non-existence  of  all  such  at  the  death  of 
the  first  taker,  or  by  their  subsequent  cesser 
of  existence  before  they  should  attain 
twenty-one.  There  might  indeed  be  born, 
after  the  death  of  the  testator,  a  son  of  the 
first  taker,  which  son  might  decease  in  the 
lifetime  of  his  father,  leaving  male  issue 
that  might  outlive  the  latter ;  in  which  case, 
as  it  seems,  such  issue  could  not  take 

304  by  purchase,  because  *the  Rule  against 
Perpetuities  would  forbid  it ;  but  what 

then?  If  they  did  not  die  without  issue 
before  attaining  twenty-one,  the  limitation 
over  would,  by  force  of  its  own  terms,  fail 
of  effect,  though  the  person,  in  existence 
and  preferred  by  the  testator,  could  not 
enjoy  the  benefit  which  the  testator  designed 
him,  at  least  in  the  mode  and  manner  de- 
signed ;  and  if  they  did  so  die,  the  limita- 
tion over,  in  taking  effect,  would  not 
interfere  with  any  such  person  (all  such 
being  then  non-existent),  but  only  with 
others  or  another  whom  meanwhile  the  law, 
contrary  to  the  testator's  wish,  would  have 
instated  ad  interim  in  what,  during  such 
interim,  his  will  would  (against  his  wish) 
have  failed  to  dispose  of.  This  would  not 
at  all  clash  with  any  supposable  intention 
of  his;  much  less  with  an  intention  ex- 
pressed in  his  will,  or  implied  therefrom 
consistently  with  the  settled  rules  of  con- 
struction. Nor  would  it  depart,  in  any 
degree,  from  (at  least  the  spirit  of)  what  is 
universally  considered  allowable.  It  is 
familiar  learning,  that  an  executory  devise 
or  bequest  isgoc^,  if  it  be  ** within  the  line 
of  perpetuity,"  though  no  preceding  estate 
or  interest  be  created,  by  the  will ;  or  though 
what  preceding  estate  or  estates,  interest 
or  interests,  it  does  create,  do  not,  nay  by 
the  terms  of  the  will  cannot,  endure  until 
the  period  or  event  has  happened,  which  is 
appointed  for  the  devise  or  bequest  (execu- 
tory) to  become  effectual.  Butl.  Feame 
395,  398-9,  400;  2  Prest.  Abstr.  123-4.  125-131, 
143-4 ;  1  Jarm.  Wills  779-780 ;  4  Kent's  Comm. 
269;  3  Lom.  Dig.  412-3  [288-9].  And  what 
conceivable  difference  can  it  make,  in  rea- 
son or  in  law,  quoad  hoc,  whether  the  failure 
to  **dovetail  in  with  previous  valid  limita- 
tions" proceeds  from  the  testator's  having 
made  or  attempted  no  previous  limitations, 
or  none  susceptible  of  such  dovetailing,  or 
from  his  having  attempted,  but  failed,  to 
make  some  which  are  not  legally  valid?  Is 
there  any  solid  ground  of  objection  against 
an  application   herein,    of   a  doctrine 

305  ^common  among  civilians,  that  testa- 
mentary dispositions,  contrary  to  law, 

**pro  non  scriptis  habentur?"  Huber. 
Praellect,  tom,  1,  p.  259,  }  23.  In  regard 
to  residuary  dispositions  in  the  same  will. 
Sir  Wm.  Grant  says:  *^It  is  immaterial 
how  it  happens,  that  any  part  of  the  prop- 
erty is  undisposed  of,  whether  by  the  death 
of  a  legatee,  or  by  the  remoteness,  and  con- 
sequent illegality,  of  the  bequest.  Either 
way  it  is  residue, — that  is,  something  upon 
which  no  other  disposition  of  the  will 
effectually  operates.     It  may  in  words  have 
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been  before  given ;  but,  if  not  effectually 
gpiven,  it  is,  legally  speaking,  undisposed 
of,  and  consequently  included  in  the  de- 
nomination of  residue,"  (I^eake  v.  Robin- 
son, 2  Meriv.  393;)  so  as  to  pass  to  the 
residuary  legatee,  just  as,  according  to 
repeated  decisions,  he  takes  whatever  is 
attempted  to  be  bequeathed  in  a  manner 
forbidden  by  the  statutes  against  mortmain, 
(Durour  v.  Motteuz,  1  Ves.  Sen.  322;  Shan- 
ley  V.  Baker,  4  Ves.  732 ;  Green  v.  Jackson, 
5  Rnss.  35,  2  Russ.  A  M.  238;)  unless  the 
residuary  bequest  itself  be  contrary  to  legal 
inhibition.  Negus  v.  Coulter,  1  Dick.  326. 
Can  it  be  doubted,  that  whatever  can  be 
given  by  residuary  bequest  may  be  validly 
made  the  subject  of  a  specific  testamentary 
disposition?  And  what  is  to  prevent  either 
a  specific  or  a  residuary  bequest  thereof 
from  being  validly  postponed  during  pre- 
cisely the  same  period,  and  in  precisely  the 
same  manner,  as  is  allowed  for  a  bequest 
of  any  subject  whatever? — But  T  refrain, 
from  further  discussion  of  this  point,  be- 
cause, as  will  be  hereafter  indicated  dis- 
tinctly, no  tenet,  any  fancy  can  dictate 
respecting  it,  can  interfere  with  any  con- 
tention necessary  for  me  to  maintain  in 
this  case. 

In  Monypenny  v.  Dering  the  testator  de- 
yised  real  estate  **to  the  uses,  intents,  and 
purposes  following  (that  is  to  say) :  To  the 
nse  Slc.  that  my  brother  Phillips  Monypenny 
shall  receive  and  take  the  rents  &c.  thereof, 

for  and  during  the  term  of  his  natural 
306     life,  without  ^impeachment  of  waste ; 

and  from  and  immediately  after  his 
decease,  to  the  use  of  the  first  son  of  the 
body  of  the  said  Phillips  Monypenny,  for 
and  during  the  term  of  his  natural  life ;  and 
from  and  immediately  after  his  decease,  to 
the  use  of  the  first  son  of  the  said  first  son, 
and  the  heirs  male  of  his  body ;  and  in  de- 
fault of  snch  issue,  to  the  use  of  all  and 
every  other  the  son  and  sons  of  the  body 
of  my  said  brother  Phillips  Monypenny, 
severally  and  successively,  according  to 
seniority  of  age,  for  the  like  interests  and 
limitations  as  I  have  before  directed  re- 
specting the  first  son,  and  his  issue  of  the 
body,  of  my  said  brother  Phillips  Mony- 
penny. And  in  default  of  issue  of  the  body 
of  my  said  brother  Phillips  Monypenny,  or 
in  case  of  his  not  leaving  any  at  his  decease, 
to  the  use  of  my  brother  Thomas  Mony- 
penny, for  and  during  the  term  of  his  nat- 
nral  life,"  with  ulterior  limitations  to  the 
descendants  of  Thomas  precisely  similar  to 
those  in  favour  of  the  descendants  of 
Phillips:  ''And  in  failure  of  all  such  issue 
of  my  said  brother  Thomas  Monypenny,  to 
the  use  of  him,  his  heirs,  and  assigns,  for- 
ever.** Phillips  Monypenny  survived  the 
testator,  and  cUed  without  ever  having  had 
issue,  leaving  his  brother  Thomas  surviv- 
ing him.  And  upon  a  case  sent  out  of 
chancery  to  the  court  of  exchequer,  Rolfe, 
B.,  delivering  the  judgment  of  the  latter 
court,  said:  *'In  our  opinion  the  eldest  son 
of  Phillips  Monypenny,  if  he  had  had  a 
son,  would  have  taken  an  estate  for  life 
only,  and  all  the  subsequent  estates  are  void 


for  remoteness.  Some  stress  was  laid  in 
the  argument,  on  the  words  giving  the 
property  over  to  Thomas  Monypenny  in 
default  of  issue  of  my  brother  Phillips,  or 
in  case  of  his  not  leaving  any  at  his  de- 
cease. It  was  contended,  that  these  latter 
words,  whatever  the  construction  of  the 
limitation  to  the  children  of  Phillips  Mony- 
penny, made  the  devise  to  Thomas  and  his 
issue  good,  inasmuch  as  it  was  to  take  effect 
on  an  event  which  must  happen  within 

307  the  *allowed  period  of  time,  namely, 
at  the  death  of   Phillips  Monypenny, 

if  he  should  then  leave  no  issue,  which 
event  happened.  But,  looking  at  the  whole 
context,  we  think  the  real  meaning  of  the 
words  was  only  this,  on  the  death  and  fail- 
ure of  issue  of  my  brother  Phillips  Mony- 
penny^ whether  that  failure  shall- occur  at 
his  own  death  or  afterwards,  I  devise  to 
Thomas;  and  therefore,  whether  the  word 
issue,  there  used,  is  to  be  construed  to  mean 
issue  generally,  or  such  issue  as  had  been 
previously  designated,  in  either  case  the 
limitation  over  will  be  void,  as  being  an 
attempt  to  create  estates  which  were  to 
commence  at  too  remote  a  period,  namely, 
the  general  failure  of  issue  of  Phillips 
Monypenny,  or  the  failure  of  the  particular 
issue  mentioned  by  the  testator. '  *  16  Mees. 
&  W.  418,  436-7.  It  is  manifest,  the  barons 
did  not  consider  the  limitation  over  void 
because  it  followed  limitations  which  were 
void  for  remoteness;  and  it  seems  in  the 
highest  degree  probable,  that  had  they  con- 
strued the  words  of  the  will  in  the  sense 
which  was  pressed  upon  them,  they  would 
have  held  the  limitation  over  valid :  As  the 
justices  of  the  Common  Pleas  did,  upon  the 
same  case  being  sent  afterwards  to  them 
for  their  opinion,  (9  Man.  G.  St  S.  793;)  and 
as  Sir  James  Wigram,  V.  C,  did,  when  he 
confirmed  the  certificate  from  the  latter 
court,  (7  Hare  568,  597-600;)  and  as,  lastly, 
the  lord  chancellor  did,  in  affirming  upon 
appeal  the  vice-chancellor's  decree,  without 
the  slightest  hesitation  arising  from  the 
view  which,  as  we  have  seen,  he  then  pre- 
sented of  the  decision  in  the  case  of  Beard 
V.  Westcott.  **If  (said  he)  the  gift  can  be 
read  as  a  gift  in  the  alternative,  that  in 
case  there  is  no  issue  living  at  the  death  of 
the  brother,  then,  as  nobody  is  excluded, 
effect  may  be  given  to  it,  consistently  with 
Beard  v.  Westcott;  for  the  estate  is  not 
carried  over  at  the  expense  of  an^'  persons 
intended  by  the  testator  to  take  under  the 
limitations.*'  Monypenny  v.  Dering,  15 
Engl.  L,,  &  E.    Rep.    551,    559-560,   22 

308  Law  *Journ.  Rep.  (N.  S.)  Ch.  313,  17 
Jurist  467,  2  De  Gex  M.  &  G.  145. 

I  submit  that  Mr.  Pettit's  objection, 
founded  upon  his  interpretation  of  Judge 
Green's  dictum,  has  now  received  an  effec- 
tual answer ;  and  that,  under  the  will  in  our 
case,  the  limitation  in  favour  of  the  testa- 
tor's children  living  (as  circumstances  fell 
out)  at  the  death  of  Sally  Stone,  without 
her  having  ever  married  or  had  issue,  took 
effect;  although,  had  she  married  and  left 
children  living  at  her  own  death  and  at  the 
termination  of  her  husband's   widowerhood 
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(i^  case  she  left  a  surviving  husband),  that 
limitation  would  have  failed,  because  the 
contingency  would  not  have  happened  in 
which  it  was  (by  the  terms  of  the  will)  to 
take  place,  notwithstanding  the  limitation 
in  favour  of  her  children  would  have  failed 
also,  by  reason  of  its  being  ab  initio  void; 
as  is  well  illustrated  in  the  case  of  Crompe 
V.  Barrow,  and  in  that  (more  exactly  simi- 
lar) of  Leake  v.  Robinson.  And  as  this 
limitation,  to  the  testator's  children, 
*<dovetailed  in  with  the  previous  valid  lim- 
itations,'* leaving  no  chasm  whatever  for 
the  law  to  fill  up,  their  claim  suffers  no 
prejudice  from  the  decision  in  Beard  v. 
Westcott,  in  any  view  thereof  which  would 
leave  it  a  chance  of  maintaining  itself  in 
consideration  and  respect  as  an  authority. 
Where  the  vesting  of  a  gift  to  persons 
unborn  at  the  death  of  the  testator  is  post- 
poned for  a  fixed  term,  exceeding  at  all 
twenty-one  years,  the  gift  is  void.  1  Jarm. 
Wills  230-231 ;  Palmer  v.  Holford,  4  Russ. 
403;  Speakman  v.  Speakman,  8  Hare  180. 
But,  in  a  comparatively  recent  case,  the 
testator  having  directed  that  all  his  prop- 
erty should  be  sold  at  the  end  of  thirty  years 
from  his  decease,  and  that  two-thirds  of 
the  proceeds  thereof  should  *^be  divided 
amongst"  his  ^'children  living  at  that 
period,  or  to  their  heirs;*'  the  other  third 
to    be  invested  for  the  benefit  of  his  wife, 

and  after  her  decease  to  go    '*to    such 
309      of"  his  * 'children  as  should   then  *be 

living,  and  to  their  heirs;"  and  the 
children  of  the  testator  living,  at  the  death 
of  his  widow,  which  happened  within  the 
thirty  years,  and  at  the  termination  of  that 
period,  being  the  same;  the  vice-chancellor 
(Sir  George  James  Turner)  settled  the  con- 
struction of  the  word  **or"  in  the  first  lim- 
itation to  be  the  same  as  that  of  the  word 
<<and"  in  the  second,  and  that  therefore 
each  branch  of  the  gift  was,  in  legal  effect, 
to  the  children  of  the  testator  living  at  the 
respective  periods  indicated,  and  upon  their 
deaths  afterwards  to  their  respective  per- 
sonal representatives;  and,  upon  this 
foundation,  he  did  not  hesitate  about  hold- 
ing that,  in  each  branch,  it  was  valid. 
Lachlan  v.  Reynolds,  9  Hare  7%,  15  Bngl. 
h:  &  E.  Rep.  234.  ^*It  appears  to  me,"  said 
he,  ^^that  this  amounts  to  no  more  than  a 
gift  to  such,  of  several  persons  who  may 
be  living  at  the  death  of  the  testator,  as 
shall  be  living  at  the  end  of  the  thirty 
years.  The  legacies  are  vested  at  the  ter- 
mination of  a  life  in  being  at  the  death  of 
the  testator,  and  they  are  not,  therefore, 
[therefore,  not]  liable  to  any  objection  on 
the  ground  of  remoteness:"  More  accu- 
rately,— should  the  legacies  never  vest,  in 
consequence  of  there  being,  at  the  termina- 
tion of  the  period  fixed,  no  living  child  of 
the  testator,  then,  at  the  death  of  the  long- 
est liver  of  them,  before  the  termination  of 
such  period,  the  present  right  to  the  future 
proceeds  of  sale  would  have  forthwith 
become  vested,  by  lapse,  in  some  other  per- 
son or  persons,  (2  Lorn.  Ex'rs  110-116 
[52-56] ;  2  Wms.  Ex'rs,  Sth  edit.  1100-1119;) 
who  might  validly  dispose  of  the  same,  at 


once,  unless  they  were  minors,  and,  in  that 
case,  as  soon  as  they  should  become  adult ;  so 
that,  quacunque  via,  the  right  would  not  be 
put  extra  commercium  for  a  term  of  suspense 
longer  than  is  allowed  by  the  Rule  against 
Perpetuities.  Now,  can  it  be  thought, 
that  this  gift  would  have  been  invalidated, 
if  the  testator  had  added  that,  in  case  there 
should  be  living  at  the  close  of  the  respec- 
tive  periods   indicated  any    child    or 

310  grandchild    or  *other    descendant    of 
some    pre-deceased    child  of  his,   (an 

eldest  son,  we  may  suppose, )  then  his  sur- 
viving children  should  not  take?  Or,  if 
(going  further)  he  had  said  that,  in  that 
case,  the  proceeds  should  be  divided  among 
the  descendants  of  such  pre-deceased  child, 
in  any  prescribed  proportions?  Such  gift 
over  would  doubtless  be  void,  because  it 
might  protract  the  suspense  of  a  vesting  in 
any  one,  for  the  whole  term  of  years  indi- 
cated,— which  might  be  sixty,  seventy -five, 
or  an  hundred,  just  as  well  as  thirty, — with- 
out any  reference  to  the  duration  of  lives 
in  being  at  the  death  of  the  testator.  But 
why  should  that  affect  an  alternative  gift, 
which  by  the  terms  of  it  must  take  effect 
or  must  fail  within  the  compass  of  such  a 
life?  One  branch  of  the  alternative  being 
void,  if  the  other  branch  is  allowed  to  be 
valid,  the  suspense  of  vesting  is  just  the 
same,  as  if  this  latter  branch  stood,  in  the 
will,  quite  alone.     So  here, 

I  conclude,  therefore,  that  this  objection 
from  remoteness  does  not  in  any  manner 
affect  us.  But  were  it  otherwise  in  regard 
to  the  slaves,  still  it  would  not  invalidate 
our  right  to  the  land.  For,  as  to  that,  each 
of  the  limitations  over  was,  apart  from  the 
Rule  against  Perpetuities,  alternatively, 
capable  of  taking  effect  as  a  contingent 
remainder;  the  case  of  White  v.  Collins, 
Comyns  289,  heretofore  stated,  abundantly 
proves  this ;  and  whenever  such  is  the  case, 
it  is  an  inflexible  rule,  that  the  limitation 
shall  operate  in  that  manner.  Butl.  Feame 
386-394;  Purefoy  v.  Rogers,  2  Saund.  388; 
Jiggets  V.  Davis,  1  Leigh  402.  Now  no  re- 
mainder could  possibly  be  too  remote,  ac- 
cording to  the  lex  temporis  governing  our 
case;  and  it  is,  principally,  because  the 
reporter's  marginal  abstract  of  Smith  v. 
Chapman,  1  Hen.  &  M.  240,  suggests  the 
contrary  with  respect  to  contingent  re- 
mainders, that  I  have  heretofore  noted  it  as 
reprehensible. — Touching  this  point  there 
has  arisen  of  late  years  a  controversy,  which 
was  for  some  time  very  spiritedly  kept  up; 
the  short  history   whereof  is  this :  In 

311  *the  early  part  of  1843  I^ord  St.  Leon- 
ards, then    (as  Sir   Edward    Sugden) 

lord  chancellor  of  Ireland,  expressed  an 
opinion,  in  the  course  of  his  giving  judg- 
ment upon  the  case  of  Cole  v.  Sewell,  2 
Conn.  A  L.  344,  4  Dr.  &  War.  1,  that  re- 
mainders were  not  within  the  Rule  against 
Perpetuities.  Soon  afterwards,  and  before 
the  publication  of  any  report  of  that  judg- 
ment, Mr.  Lewis,  in  his  treatise  on  the 
Law  of  Perpetuity,  pp.  408-417,  delivered 
and  endeavored  to  maintain  an  opposite 
opinion ;  commencing  his  discussion  of  the 
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snbject  in  these  words:  ^*The  limitations, 
to  which  our  attention  has  been  hitherto 
confined,  were,  either  executory  devises  and 
bequests,  or  springing  and  shifting  uses  or 
trusts  of  the  like  nature.  And  it  may  prob- 
ably, on  the  first  view,  appear  that  these 
several  classes  of  limitations  exhaust  the 
doctrine  of  perpetuity,  in  respect  of  the 
seeming  inapplicability  of  the  Rule  to  lim- 
itations of  direct  remainders  at  common 
law.  Indeed,  as  much  has  been,  in  effect, 
said  by  writers  of  even  more  than  ordinary 
repate.  Thus,  the  Commissioners  on  the 
Law  of  Real  Property  commence  their  ob- 
servations on  the  subject  of  Perpetuities 
with  the  following-  statement:  *A11  future 
interests,  not  being  remainders,  are  re- 
strained in  their  limits,  by  the  rules  of  law 
relating  to  perpetuities.'  An  opinion,  thus 
sanctioned,  deserves  great  respect ;  but  it  is 
conceived  that,  upon  both  principle  and 
anthority  it  must  be  dissented  from." 
Lew.  Perp.  408.  Shortly  thereafter  the 
coDcliiding'  portion  of  Mr.  Jarman's  work 
On  Wills  was  given  to  the  profession ;  which 
contained  (vol.  2  pp.  727-735)  with  especial 
reference  to  Sir  Edward  Sugden's  observa- 
tions in  Cole  v.  Sewell,  an  explicit  adherence 
to  the  doctrine  that  remainders  might  be 
too  remote.  Very  soon  occasion  was  taken, 
in  an  article  of  great  ability,  in  the  Jurist, 
(toL  8,  pt.  2,  pp.  22^23,)  to  condemn  the 
views  of  both  Mr.  L^ewis  and  Mr.  Jar- 
man,  the  writer  supporting  a  conclusion 
practically,  though  not  in  theory, 
312  ^resembling  that  of  the  lord  chancel- 
lor of  Ireland ;  subsequently  to  which, 
in  the  course  of  a  paper  published  in  the 
Law  Magazine,  (vol.  31,  p.  362,)  strictures 
were  passed  upon  Mr.  Jarman's  observa- 
tions, of  like  character  and  tendency.  Then 
came  an  affirmance  by  the  House  of  lyords, 
of  the  decree  in  Cole  v.  Sewell,  2  H.  L.  Cas. 
186,  12  Jurist  927 :  And  then,  almost  simul- 
taneously, came  out  I^rd  St.  L/Conard's 
reriew  of  decisions  in  that  House,  under 
the  name  of  a  Treatise  on  the  I^aw  of 
Property  as  administered  by  the  House  of 
Lords,  with  a  preface  dated  11  Jan.  1849, 
and  Mr.  Lewis's  Supplement  to  his  Treatise 
on  the  I^aw  of  Perpetuity,  with  a  preface 
dated  Hillary  Term  of  the  same  year;  in 
the  former  of  which  (pp.  116-121)  the  writer 
notices  the  views  of  Mr.  Jarman  and  Mr. 
Lewis,  and  treats  the  decision  of  the  House 
of  Lords  as  an  affirmance  of  his  own  views ; 
and  in  the  latter  (pp.  97  et  seq.)  Mr.  Lewis 
straggles  to  maintain  his,  in  an  extended 
discussion,  in  the  course  of  which  (pp. 
1Q2-103)  he  remarks,  *4t  seems  that  there 
are  at  least  five  different  views  entertained 
in  the  profession  upon  the  question  in  dis- 
pute, althougfh  the  practical  conclusions  do 
not  vary  to  quite  the  same  extent."  Fi- 
nallj  (so  far  as  my  information  extends), 
comes  out  in  1861  the  third  London  edition 
of  Jarman  on  Wills,  in  which  his  remarks 
on  this  subject  are  silently  suppressed,  and 
vol.  1,  pp.  234-236)  the  question  is  treated 
as  no  longer  a  question,  but  settled  and 
closed  by  the  decisions  of  the  House  of 
Lords  in  Cole  v.  Sewell,  and  in  another  case 


of  Doe  d.  Winter  v.  Perratt,  9  CI.  &  Fin.  606, 
in  favour  of  the  views  of  Lord  St.  Leonards 
and  those  Who  had  always  agreed  with  him 
respecting  it:  And  this,  upon  the  short 
ground,  that  a  contingent  remainder  never 
could  have  produced  any  such  inconvenience 
as  was  designed  to  be  prevented  by  the  Rule 
against  Perpetuities;  because  until  it  be- 
came vested  (and,  consequently,  thereupon 
instantly  alienable),    it   was  always 

313  barrable,  by  the  *common  law,  which 
in  this  particular  continued   in  force 

here  till  1  Jan.  1820,  when  it  was  altered  by 
R.  C.  1819,  c.  99,  s.  20,  28.  Since  that  time 
contingent  remainders  have  been,  among 
us,  not  less  indestructible  than  executory 
devises  and  bequests;  and  therefore,  in 
cases  governed  by  the  new  law,  perhaps  our 
courts  ought  to  bring  them  equally  within 
the  rule  restraining  remoteness.  But,  as 
our  case  is  not  affected  by  these  compara- 
tively recent  statutory  provisions,  (retained 
as  to  their  substance  in  V.  C.  1860,  c.  116, 
s.  12,  13,)  I  submit  that  the  limitation  over 
in  favour  of  testator's  children  is,  in  regard 
to  the  land,  good  as  a  contingent  remainder : 
And  this  point  I  willingly  rest  upon  the 
authorities, and  the  discussions  (pro  and  con) 
in  the  books,  already  referred  to. 

If,  however,  the  court  should  hold  that  all 
the  limitations,  after  that  to  Sally  Stone, 
or  after  that  (if  it  be  so)  to  her  and  some 
future  husband,  were  void;  it  does  not 
thence  follow,  that  (as  counsel  opposite  con- 
tends) she  took  all  the  remaining  ownership 
in  (even)  the  slaves.  As  to  the  lands,  it  is 
plain  she  could  no  way  get,  by  her  father's 
will,  an  inheritable  estate  therein  unless  by 
taking  an  estate  tail,  on  some  or  other  of 
the  grounds  which  have  been  heretofore 
discussed.  To  that  subject  I  shall  not  revert 
further  than  to  sav,  that  even  if  she  took, 
in  the  slaves,  what  would  be  an  estate  tail 
in  land,  and  therefore  would  in  personalty 
be  an  absolute  ownership,  still  a  limitation 
over,  not  transcending  the  line  of  perpe- 
tuity, would  be  valid,  just  as  it  would  have 
been  after  an  express  bequest  of  the  slaves 
to  her  and  her  executors,  administrators 
and  assigns  forever.  This  has  been  settled 
by  very  many  decisions  upon  the  precise 
point, — in  cases  where  the  first  gift  was  in 
terms  of  an  express  estate  tail.  Lamb  v. 
Archer,  Carth.  266,  Comb.  208,  Skinn.  380, 
ISalk.  225;  Fletcher's  case,  1  Eq.  Abr.  193; 
Paine  v.  Stratton,  cited  and  commented 

314  on  by   Lord   Hardwicke,    2  Atk.  *647 ; 
Crooke   v.    De    Vandes,    9   Ves.    397; 

Lyon  V.  Mitchell,  1  Madd.  467  [253] ;  Red- 
ford  V.  Redford,  1  Keen  486;  Maz3xk  v. 
Vanderhurst,  1  BaiL  Eq.  Rep.  48;  Flinn  v. 
Davis,  18  Alab.  Rep.  132;) — in  cases  where 
an  estate  tail  in  realty  would  have  been 
created  under  the  operation  of  the  Rule  in 
Shelley's  case,  Taylor  v.  Clarke,  2  Eden 
203-204 ;  Mansell  v.  Grove,  2  Younge  &  Coll. 
C.  C.  484;  Darley  v.  Martin,  13  Comm. 
Bench  Rep.  683,  24  Engl.  L.  &  Eq.  Rep. 
275;) — and  in  cases  where  such  an  estate  in 
realty  would  be  created  by  implication  from 
the  terms  of  the  gift  over,  as  where  after  a 
gift  to  the  first  taker  indefinitely,  (Atkinson 
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V.  Hutchinson,  3  P.  Wms.  258:  Foley  v. 
Irwin,  2  Ball  &  B.  435;  Clapp  v.  Fogleman, 

1  Dev.  &  Bat.  Eq>  Rep.  466;)  or  to  him  and 
his  heirs,  (Goodtitle  v.  Pegden,  2  Durnf.  & 
E.  720 ;  Dunn  v.  Bray,  1  Call  338 ;  Cudworth 
V.  Thompson,  3  Desauss.  256;)  there  was  a 
gift  over,  if  he  should  die  without  leaving 
issue ;  which  is  construed  as  importing,  in 
dispositions  of  realty  (as  has  been  before 
pointed  out)  an  indefinite,  but,  in  disposi- 
tions of  personalty,  a  definite,  failure  of 
issue  of  the  pezson  referred  to.  2  Jarm. 
Wills  418-419.  In  the  leading  case  of  Forth 
V.  Chapman,  1  P.  Wms.  663,  the  limitation 
over  did  create  an  implied  estate  tail  in 
realty,  and  yet,  from  this  difference  of  con- 
struction, the  very  same  words  applied  to 
personalty,  disposed  of  in  the  very  same 
clause,  made  a  valid  bequest  over  of  it. — 
Concerning  the  last  mentioned  case,  indeed, 
there  is  a  passage  in  4  Kent's  Comm. 
275-276,  1st  edit,  which  has  been  retained 
in  all  editions  since,  that  I  have  seen,  to 
the  eleventh  inclusive,  (vol.  4,  pp.  281-282), 
with  only  such  changes  as,  without  altering 
the  sense,  yet  indicate  that  the  passage  has 
been  retouched ;  and  which,  for  reasons  that 
will  be  obvious,  demands  a  passing  notice. 
The  words  of  it  in  the  first  edition  are  as 
follows:  **The  English  courts  long  since 
took    a  distinction   between    an    executory 

devise  of  real  and  [an  executory  be- 
315      quest]    of  personal  *estate,    and  held 

that,  while  the  words  *dying  without 
issue'  made  an  estate  tail  of  real  property, 
yet  that,  in  respect  to  personal  property, 
which  was  [is]  transient  and  perishable, 
the  testator  could  not  have  intended  a  gen- 
eral failure  of  issue,  but  [must  have  in- 
tended a  failure  of]  issue  at  the  death  of 
the  first  taker.  This  distinction  was  raised 
by  I^ord  Macclesfield  in  Forth  v.  Chapman, 
and  supported  afterwards  by  such  names  as 
I^ord  Hardwicke,  I^ord  Mansfield,  and  Lord 
Eldon.  But  the  weight  of  other  distin- 
guished authorities,  such  as  those  of  I^ord 
Thurlow,  Lord  Loughborough,  and  Sir  Wil- 
liam Grant,  is  brought  to  bear  against  any 
such  distinction.  There  is  such  an  array 
of  opinion  on  each  side,  that  it  becomes 
difficult  to  ascertain  the  balance  upon  the 
mere  point  of  authority."  And  in  a  note 
it  is  said:  *^The  conflict  of  opinion,  as  to 
the  validity  of  the  distinction  in  Forth  v. 
Chapman,  is  very  remarkable,  and  forms 
one  of  the  most  curious  and  embarrassing 
cases  in  the  law,  to  those  well  disciplined 
minds  that  desire  to  ascertain  and  follow 
the  authoritv  of  adjudged  cases.  Lord 
Hardwicke,  (2  Atk.  Rep.  314, )  Lord  Thur- 
low, (1  Bro.  188,  1  Ves.  jun.  286,)  Lord 
Loughborough,  (3  Vesey's  Rep.  99;)  Lord 
Alvanley,  (5  Vesey's  Rep.  440,)  Lord  Ken- 
yon,  (3  Term.  Rep.  133,  7  Term.  Rep.  595,) 
Sir  William  Grant,  (  17  Vesey's  Rep.  479,) 
and  the  court  of  K.  B.,  in  4  Maule  &  Selw. 
62,  are  authorities  against  the  distinction. 
Lord  Hardwicke,  (2  Atk.  [the  passage 
doubtless  intended  is  in   3   Atk.]  Rep.  2S, 

2  Ves.  Rep.  180,  616,)  Lord  Mansfield, 
(Cowp.  Rep.  410,)  Lord  Eldon,  (9  Ves.  Rep. 
203,)    and    the  House  of  Lords,  in  Keily  v.  | 


Fowler,  6  Bro.  P.  C.  309,  are  authorities  for 
the  distinction.  As  Lord  Hardwicke  has 
equally  commended,  and  equally  condemned, 
the  distinction,  without  any  kind  of  expla- 
nation, his  authority  may  be  considered  as 
neutralized,  in  like  manner  as  mechanical 
forces  of  equal  power,  operating  in  contrary 
directions,      naturally     reduce     each 

316  *other   to  rest."     Now,  incredible  as 
it  may  seem   to   Kent's  idolaters,  till 

they  shall  have  taken  the  trouble  to  read 
for  themselves,  with  a  moderate  effort  of 
attention,  the  books  he  cites,  it  is  never- 
theless true,  that  Lord  Hardwicke,  Lord 
Eldon,  and  the  House  of  Lords  did  not,  in 
addition  to  Lord  Macclesfield  and  Lord 
Mansfield,  maintain  the  distinction  he 
states.  Though  Lord  Macclesfield  may 
have  been  of  that  opinion,  (and  was,  if 
Sergeant  Williams  is  not  mistaken  in  what 
he  says  2  Saund.  388  k— 1,  note  9  to  Purefoy 
V.  Rogers,  6th  edit.,)  he  did  not  maintain 
or  advance  it  in  Forth  v.  Chapman.  Lord 
Hardwicke,  in  the  place  first  cited  by  Kent, 
(2  Atk.  314,  Beauclcrk  v.  Dormer,)  was 
giving  his  decision  against  such  distinc- 
tion, but  not  against  the  authority  of  Forth 
V.  Chapman.  Lord  Eldon,  in  the  only  case 
before  him  which  Kent  cites,  (Crooke  v. 
De  Vandes,  9  Ves.  202,)  said  it  was ''im- 
possible at  this  day  to  doubt,"  that  the  law 
was  against  any  such  distinction.  And 
the  judges,  whose  opinion  was  delivered  to 
the  House  of  Lords,  in  the  case  before  it  of 
Keiley  v.  Fowler,  in  the  most  emphatic 
terms,  disclaimed  all  design  of  acting  upon 
such  a  principle.  Wilm.  312,  314.  This 
they  did  by  the  mouth  of  Sir  John  Eardley 
Wilmot,  chief  justice  of  the  Common  Pleas ; 
who.  at  the  same  time,  (ibid.  313,)  speaking 
of  Forth  V.  Chapman,  said:  ^*A  ray  of  his 
[Lord  Macclesfield's]  great  genius  irradi- 
ated that  case."  Lord  Mansfield  indeed 
would  appear  from  the  report  of  Denn  v. 
Shenton,  in  Cowp.  410,  (see  p.  411;)  and 
did  thence  appear  to  Serjeant  Williams 
(see  his  note  9  to  Purefoy  v.  Rogers,  2 
Saund.  388  k— 1,  6th  edit. ;)  to  have  thrown 
out  a  dictum  favourable  to  that  distinction ; 
but  a  more  correct  report  of  the  same  case, 
in  2  Chitty  662,  (cited  in  subsequent  edi- 
tions of  Kent's  Comm.)  shews  that  he  did 
not  utter  such  incorrect,  but  a  different  and 
correct,  dictum,  which  reads  there  as  fol- 
lows: *'In  the  case  of  land  there  is  no  in- 
stance where   the   words  'not  leaving 

317  issue'  *are  confined  to  having  issue 
at  his  death ;  but  it  would  be  other- 
wise of  personalty,  for  the  sake  of  inten- 
tion. ' '  And  this  was  the  precise  distinction 
maintained  in  Forth  v.  Chapman;  than 
which  case  none  has  ever  commanded  more 
general  approbation  in  all  respects,  or  more 
universal  and  exceptionless  approbation  in 
regard  to  that  branch,  which  relates  to  per- 
sonal estate,  of  the  distinction  acted  upon 
in  it.  This  distinction,  not  that  stated  by 
Kent,  was  approved  by  Lord  Hardwicke,  in 
Sheffield  v.  Orrery,  3  Atk.  288;  Stafford  v. 
Buckley,  2  Ves.  sen.  180;  and  Southby  v. 
Stonehouse,  ibid.  616 ;  by  lord  chief  justice 
Wilmot,  delivering  the  opinion  of  the  judges 
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in  the  Honse  of  Irords,  in  Keilej  v.  Fowler ; 
by  Lord  Mansfield,  in  the  correct  version 
of  his  dictum  in  Denn  v.  Shenton;  and 
acted  upon  with  expressions  of  strong  ap- 
probation bj  LK>rd  Bldon,  in  Crooke  v.  De 
Vandes,  9  Ves.  203:  While  not  this,  but 
that,  was  disapproved  bj  Lord  Thurlow  in 
Bigg  V.  Benslej,  1  Bro.  C.  C.  188;  and 
Everest  v.  Gall,  1  Ves.  jun.  286,  (where  he 
shewed  a  disposition  favourable  to  Forth 
Y.  Chapman;)  bj  Lord  Loughborough,  in 
Chandleas  v.  Price,  3  Ves.  99;  by  Sir  R.  P. 
Arden,  afterwards  Lord  Alvanley,  in  Raw- 
lins V.  Goldfrap,  5  Ves.  440 ;  and  by  Sir 
Wm.  Grant,  in  Barlow  v.  Salter,  17  Ves. 
479.  Lord  Kenyon  did  indeed,  in  Porter  v. 
Bradley,  3  Dnmf.  &  E.  143,  and  Roe  v. 
Jeffery,  7  id.  595,  show  disapprobation  of 
Forth  V.  Chapman;  but  it  was  t>ecause 
one  branch  of  the  distinction  in  it  made 
'*die  without  leaving  issue"  signify  an  in- 
definite failure  of  issue  so  far  as  realty  was 
concerned,  instead  of  making  it  mean  a 
fsilare  of  issue  at  the  death,  as  it  was  made 
to  mean  in  regard  to  personalty,  by  the 
other  branch  of  the  distinction ;  which  lat- 
ter he  approved,  in  those  cases,  and  in 
Daintry  v.  Daintry,  6  Dumf .  &  E.  314,  and 
acted  upon  in  Goodtitle  v.  Pegden,  2  id. 
720,  wherein  he  said,  *^that,  on  conference 
with  the  rest  of  the  court,  they  were  clearly 
of  opinion,  on  the  authority  of  Forth 
318  V.  *Chapman,  which  had  been  uni- 
formly followed  by  a  series  of  cases 
down  to  the  present  time,  that  the  limitation 
over  [in  the  case  then  before  them]  was 
good;*'  which  was,  of  personal  estate,  upon 
a  dying  without  leaving  lawful  heir.  The 
decision  of  the  court  of  King's  Bench  in 
I^nsey  v.  Griffiths,  4  Maule  &  8.  61,  was 
npon  that  branch  of  the  distinction  in 
Forth  V.  Chapman,  which  relates  to  real 
estate,  and  was  in  accordance  with  it;  the 
etrnggle  made  in  the  case,  unsuccessfully, 
being  to  obliterate  that  branch  of  the  dis- 
tinction, so  as  to  make  the  word  'leaving" 
operate  in  regard  to  realty  in  the  same 
manner  as,  it  was  on  all  hands  agreed,  it 
must  do  in  regard  to  personalty.  Besides 
which,  not  only  has  each  branch  of  the  dis- 
tinction, separately,  been  adopted  and  pur- 
ned  in  multitudes  of  cases  since,  but 
moreover  this  has  happened  in  construing 
the  same  words  in  the  same  clause  differ- 
ently with  respect  to  the  two  species  of 
property;  for  example,  as  to  real  estate,  in 
Bamford  v.  Chadwick,  14  Comm.  Bench 
708,  26  Engl.  L.  A  E.  Rep.  302 ;  Biss  v. 
Smith,  40  id.  541,  2  Hulst.  &  N.  105 ;  see  also 
Doc  V.  Ewart,  7  Ad.  A  EU.  636,  3  Nev.  A 
P.  197;  and  as  to  personal  estate,  in  Rad- 
ford V.  Radford,  1  Keen  486 ;  Rathbone  v. 
Dyckman,  3  Paige  9;  see  also  Foley  v. 
Irwin,  2  Ball  &  B.  435;  Clapp  v.  Fogleman, 
1  Dev.  St  Batt.  Eq.  Rep.  466,  468.  And  in 
this  court  no  case  has  been  more  frequently 
recognized,  or  approved  more  unqualifiedly, 
than  Forth  v.  Chapman.  See  Dunn  v. 
Bray,  1  Call  338;  Pleasants  v.  Pleasants,  2 
id.  338,  (where  Judge  Roane  misstates 
Forth  V.  Chapman  in  the  same  manner  as 
Chancellor   Kent  misconceived  it;)  Hill  v. 


Burrow,  3  id.  349,  (where  Judge  Roane 
states  Forth  v.  Chapman  correctly,  but  in 
the  same  case,  p.  352,  Judge  Fleming  mis- 
states the  distinction,  on  the  authority  of 
Cowper's  misreport  of  Lord  Mansfield's 
dictum  in  Denn  v.  Shenton ;)  Tate  v.  Tally, 
3  CaU  359;  Wilkins  v.  Taylor,  5  id.  155; 
Dillard  v.  Tomlinson,  1  Munf.  203;  Deane 
V.  Hansford,    9   Leigh   257 ;  Callis  v. 

319  *Kemp,    11    Gratt.    85-86;    Moore    v. 
Brookes,  12  id.  148 ;  Tinsley  v.  Jones, 

13  id.  292-293 ;  also  Lynch  v.  Hill,  6  Munf. 
114. 

If,  indeed,  Sally  Stone  had  taken  in  the 
slaves  an  interest  resembling  an  estate  tail, 
then  an  abortive  attempt  at  limiting  the 
same  over  would  not  have  prevented  her 
acquiring  by  the  will  an  absolute  ownership 
of  them :  As  was  decided  in  the  cases  before 
mentioned  of  Butterfield  v.  Butterfield,  1 
Ves.  sen.  134,  and  Chatham  v.  Tothill,  7 
Bro.  P.  C,  ed.  Toml.  453;  and  as  is  per- 
fectly settled,  (Butl.  Fearne  463-466;) 
whether  such  attempted  limitation  over  is 
void,  for  remoteness,  (1  Jarm.  Wills)  783; 
Kampf  V.  Jones,  2  Keen  756 ;  Ring  v.  Hard- 
wick,  2  Beav.  352;  Courtier  v.  Oram,  21  id. 
91 ;  Webster  v.  Parr,  26  id.  236,-1  refer  to 
the  two  last  mentioned  cases  upon  informa- 
tion concerning  them  at  second  hand; — 
Powell  V.  Brown,  1  Bail.  100;  Key.  Chatt. 
}  282;)  or  for  any  other  reason,  (Harvey  v. 
Stracey,  22  Law  Joum.  Rep.  N.  S.  Ch.  23, 
42,  1  Drcwry  73,  reported  imperfectly,  3 
Engl.  L.  &  Eq.  Rep.  13,  from  16  Jurist 
771;  Stevens  v.  Gadsden,  20  Beav.  463; 
Gerard  v.  Butler,  id.  541 ;— Doc  v.  Eyre,  3 
Man.  G.  &  S.  557,  5  id.  713,  which  seems  to 
tend  contrariwise,  was  followed  in  Robin- 
son V.  Ward,  4  Jurist  N.  S.  625,  better  re^ 
ported  27  Law  Joum.  Rep.  N.  S.  Ch.  726, 
by  Kindcrsley,  V.  C,  but  with  manifest 
and  avowed  reluctance,  and  which  reluc- 
tance had  for  it  certainly  very  specious,  if 
not  solid,  reasons,  as  appears  in  Serjeant 
Manning's  note,  5  Man.  Gr.  &  S.  747;)  or 
that  it  fails  of  effect,  because  there  is  no 
person  answering  the  description  of  him, 
her  or  them,  in  whose  favour  the  limitation 
over  is  made,  in  existence  when  the  cir- 
cumstances have  come  to  pass,  that  would 
entitle  such  person  to  take,  if  in  existence. 
1  Jarm.  Wills  750;  Jackson  v.  Noble,  2 
Keen  590 ;  Eaton  v.  Barker,  2  Collyer  124 ; 
Jackson  v.  Staats,  11  Johns.  337,  351 ;  Wal- 
dron  V.  Gianini,  6  Hill  601;  Lowry  v. 
O'Bryan,    4   Richards   Eq.  Rep.    262; 

320  Parry  *v.  Lyon,  5  id.  202.     But  where, 
as     in    our    case,    a     testator    gives 

(**lends")  personalty  for  life  or  for  any 
less  interest  than  what  in  realty  would 
constitute  an  estate  tail,  an  attempt  at  lim- 
iting it  over,  which  is  for  any  reason  abor- 
tive, will  not  enlarge  the  first  taker's 
interest,  except  where  such  attempted  limi- 
tation over  is  void  as  being  upon  an  indefi- 
nite failure  of  issue  of  the  first  taker,  if 
this  can  be  called  an  exception,  seeing  that 
such  a  limitation  over  would  in  realty 
create  an  implied  estate  tail.  **We,"  said 
Bigelow,  J.,  delivering  the  opinion  of  the 
court  in  Battle   Square   Church  v.  Grant,  3 
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Gray  142,  156,  ^^uaderstand  the  rule  to  be, 
that  if  a  limitation  over  is  void  for  remote- 
ness, it  places  all  prior  gifts  in  the  same 
situation  as  if  the  devise  over  had  been 
wholly  omitted.  Therefore  a  gift  ot  the 
fee  or  the  entire  interest,  subject  to  an  ex- 
ecutory limitation  which  is  too  remote, 
takes  effect  as  if  it  had  been  originally 
limited  free  from  any  devesting  gift.  The 
general  principle  applicable  to  such  case  is, 
that  when  a  subsequent  condition  or  limi- 
tation is  void  by  reason  of  its  being  impos- 
sible, repugnant,  or  contrary  to  law,  the 
estate  becomes  vested  in  the  first  taker  dis- 
charged of  the  condition  or  limitation  over, 
according  to  the  terms  in  which  it  was 
granted  or  devised;  if  for  life,  then  it 
takes  effect  as  a  life  estate;  if  in  fee,  then 
as  a  fee  simple  absolute.'* 

It  is  true,  that  in  Tayloe  v.  Graves,  Jeff. 
40,  Barradall  (at  p.  42)  reports  himself  ar- 
guendo to  have  said :  **I  take  the  law  to  be 
very  clear,  that  if  a  chattel  is  given  to  one 
for  life,  or  the  use  for  life,  (for  there  is  no 
difference,)  and  no  remainder  is  limited, 
or  a  remainder  that  is  void  either  in  its 
creation  or  in  event,  the  absolute  property 
vests  in  the  devisee  for  life,  and  can  never 
revert  back  again  to  the  representative  of 
the  testator."  And  that  doctrine  has  been 
upheld  by  decision  in  two  modern  American 
cases,    State  v.    Savin,  4  Harringt.  56,  n., 

and  Brownfield*s  Estate,  8  Watts  468. 
321      *But  to  the  passage  I  have  quoted  from 

Barradairs  argument  there  is  ap- 
pended a  **qu£re  de  hoc;*'  which  seems  to 
be  not  an  interpolation  of  Mr.  Jefferson ; 
for  it  is  also  found  in  an  ancient  MS.  copy, 
penes  me,  of  Barradall's  Reports.  And 
when,  on  the  16th  of  November  1786,  Mr. 
Marshall  was  proceeding  to  contend,  in  the 
high  court  of  chancery,  that  a  quasi-rever- 
sion  could  exist  after  a  bequest  for  life  of 
a  slave,  Wythe,  C. ,  interrupted  him  with  the 
question:  **Do  you  suppose,  Sir,  that  this 
doctrine  of  a  reversion  in  a  slave,  after  an 
estate  for  life,  will  be  controverted?" 
Which  clear  intimation  of  opinion  seems  to 
have  terminated  debate  upon  the  point,  not 
to  be  renewed  in  any  subsequent  stage  of 
that  case.  Dudley  v.  Crump,  1  Tuck, 
(manuscript)  Notes  of  Cases  23;  s.  c.  on 
appeal  (Crump's  ex'rs  v.  Dudley,)  3  Call 
507.  And  in  March  1793,  by  his  decree  pro- 
nounced in  Nance  v.  Woodward,  Wythe  4, 
(2nd  edit.  180, )  the  same  chancellor  enforced 
the  same  doctrine  sub  silentio,  treating  it, 
in  his  ** opinion,"  as  not  even  open  to  ques- 
tion. Nor  has  the  question,  so  far  as  I 
know,  been  ever  stirred  again  in  our  (Vir- 
ginia) courts.  But  elsewhere  it  has  been 
often  stirred,  and  as  often  (except  in  the 
Delaware  and  the  Pennsylvania  cases  be- 
fore mentioned)  decided  in  favour  of  such 
quasi-reversion  in  a  chattel.  Ayres  v. 
Falkland,  1  Lrd.  Raym.  235,  1  Salk.  231, 
Com.  Dig.  tit.  Chancery,  4  W.  21, 1  Freem. 
272 ;  Goring  v.  Bickerstaffe,  2  Freem.  166 ; 
Kimpland  v.  Courtney,  id.  250;  Harrington 
V.  Harrington,  1  Ch.  App.  (L.  R.)  564; 
Brown  v.  Kelsey,  2  Cushing  243 ;  Hoes  v. 
Van  Hoesen,  1  Barb.  Ch.  Rep.  379,  3  Denio 


610,  1  Comst.  120;  Anon.,  2  Hayw.  161; 
Black  V.  Ray,  1  Dev.  &  B.  334 ;  Geigrer  ▼. 
Brown,  2  Strobh.  Eq.  Rep.  359,  n. ;  Glover 
V.  Harris,  4  Richards.  Eq.  Rep.  25;  Van- 
nerson  v.  Culbertson,  10  Smed.  &  M.  150. 
See  Key.  Chatt.  I  274-280,  283,  284.  In  the 
case  of  Forth  v.  Chapman  heretofore  men- 
tioned, the  lord  chancellor  held  a  lim- 

322  itation  over  of  a  leasehold,  *thoug'h  to 
take  place  on  the  death  of  a  first  taker 

without  leaving  issue,    good;  upon  the  <lia- 
tinction   that  such  a  limitation,    applie<l  to 
personalty,   was  upon  a  failure  of  issue  at 
the   death   of   the  first  taker,   thoug-h    the 
same   limitation,    applied   to  realty,  would 
import  an  indefinite  failure ;  but  Sir  Joseph 
Jekyll,  M.  R.,upon  an  opposite  construction, 
had  held  the  limitation  over  of  the  chattel 
real,  void :  And  in  that  stage  of  the  cause, 
before  an  appeal  taken,  *4t  being  debated 
by   counsel,   where  the  residue  of  the  term 
vested"    after   the  death  of  the  first  taker, 
more  precisely  the  two  joint  first  takers ; 
Peere  Williams  reports  the   master  of    the 
rolls  to  have  ^'declared  that  the  subsequent 
words   increased   their  interest,  and  gave 
the   whole  term    to  them,  it  being  plainly 
intended  to  dispose  of  and  devise  away  the 
whole    term   from  the   testator's  executors ; 
that  a  devise  of  a  term   to  one  for  a  day  or 
an   hour  is  a  devise  of  the  whole  term,  if 
the  limitation  over  is  void,  and  it  appears 
at  the  same  time  that  the  whole  is  intended 
to  be  disposed  of  from   the  executors.'*     1 
P.  Wms.  665-666.     Now,  as  Sir  Joseph  held 
(contrary  to  what  was  subsequentlv  the  lord 
chancellor's  opinion  upon  appeal,}  that  the 
limitation  over  of  the  personalty,  not  less 
than  of  the  realty,    was  upon  an  indefinite 
failure  of  issue,  which  would  create  an  im- 
plied estate  tail   in  the  latter;  he  therefore 
necessarily   considered  that   it  gave  in  the 
former  an   absolute  ownership,  (agreeably 
to  many  decisions  theretofore  made,    Bur- 
ford  v.  Lee,  2  Freem.  210;  Anon.,  ibid.  287; 
Ridge  V.    Hudson,    Bunb.    12;)    which,    in 
accordance  with  numerous  authorities  I  have 
already  cited,  would  remain  absolute,  where 
the  limitation  over  was    held  void   for   re- 
moteness.    So   that,    understood  secundum 
subjectam  materiem,  and   as  applied  to  the 
particular   case    before   him,    his    general 
position,    repeated    in    Bac.    Abr.    tit.  Re- 
mainder and  Reversion,  A ;  and  reproduced 
in  President  Tucker's  dictum  in  London  v. 
Turner,    11    I^eigh   412-413,  is  a  mere 

323  truism.     The  ^doctrine  appears    in  a 
more  imposing  form  in  Doe  v.  Cooke, 

7  Bast  269,  3  Smith  236 ;  where  the  testator, 
possessed  of  a  leasehold  for  a  long  term  of 
years  unexpired,  bequeathed  it  to  Thomas 
Cooke,  son  of  William  Cooke  by  Elizabeth 
his  deceased  wife,  for  and  during  the  term 
of  his  natural  life ;  and  after  his  decease  to 
his  child  or  children  by  any  woman  whom 
he  should  marry,  his  or  her  (such  child's) 
or  their  (such  children's)  executors,  ad- 
ministrators, and  assigns,  forever;  but 
upon  condition  that,  in  case  the  said  Thomas 
dooke  should  die  an  infant,  unmarried,  and 
without  issue,  the  premises  should  go  over 
to  his   father   William   Cooke  and  his  (W. 
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C.*s)  three  other  children  by  the  said  Eliz- 
abeth his  late  wife,  share  and  share  alike, 
his,  her,  and  their  heirs,  executors,  admin- 
istrators, and  assig^ns,  forever ;  and  Thomas 
having^  died  without  issue,  but  after  his 
marriage  and  over  twenty-one,  Lord  Ellen- 
borough,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  '^T&e  contingency,  upon 
which  the  estate  was  to  go  over,  was  to 
consist  of  three  thing's,  the  death  of  Thomas 
Cooke, — during  his  infancy, — without  leav- 
ing wife, — or  child;  and,  as  William  Cooke 
axid  his  children  appear  tahave  been  the 
objects  of  the  testator's  bounty  next  to 
Thomas  Cooke  and  his  family,  it  would  be 
very  strange  to  suppose  that  the  testator 
introduced  into  his  will  contingencies, 
which  mig^ht  defeat  William  Cooke's  inter- 
est, without  an  intention  of  conferring 
iome  advantag^e  [therefrom]  on  Thomas 
Cooke;  and  that  he  meant,  if  Thomas  Cooke 
died  an  infant  leaving  a  wife  and  no  chil- 
drexL,  [-^f  he  left  children,  the  will  in  ex- 
press terms  g^ave  it  to  them — ]  or  should  die 
after  be  attained  the  age  of  twenty -one, 
that  the  limitation  over  should  fail,  with- 
oat  any  advantag'e  whatever  resulting  to 
Thomas  Cooke.  And,  though  the  disposi- 
tion of  a  term  to  one  for  life,  with  a  re- 
mainder over,  will  in  general  entitle  the 
first  devisee  to  no  greater  interest  than  an 
estate  for  his  life,  if  the  remainder 
S24  should  not  take  effect,  and  *the  resi- 
due of  the  term  will  go  to  the  personal 
representatives  of  the  testator;  yet  this 
rale  will  not  hold,  if  it  appear  that  the  tes- 
tator's intention  was  to  dispose  of  the  whole 
from  his  executors;  which  we  think  was 
the  intention  of  the  testator  in  this  case. ' ' 
Nevertheless,  as  the  matter  was  presented 
on  the  footing  of  a  verdict  in  ejectment  in 
fsToor  of  the  plaintiff,  subject  to  the  court's 
opinion  upon  a  case  agreed ;  wherein  it  was 
stated,  **the  lessors  of  the  plaintiff  claim 
mider"  the  testator's  *'will,  and  are  entitled 
if  the  limitation  to  William  Cooke  be  void 
[ineffectual]  under  the  facts  stated;"  his 
kvdship  could  do  no  more  than  add :  ^*And, 
it  t>eing  admitted  in  the  statement  of  the 
case,  that  the  lessors  of  the  plaintiff  are 
entitled,  if  the  limitation  to  William  Cooke 
and  his  three  children  cannot  take  effect  in 
the  events  which  have  happened,  we  are  of 
opinion  that  there  must  be  judgment  for 
the  plaintiff."  Had  the  court  not  been 
trammelled  with  that  agreement  of  the  par- 
ties, we  do  not  know  certainly  what  would 
have  been  the  judgment.  Perhaps  it  is  a 
fair  inference  from  the  language  of  the 
chief  justice,  that  Thomas  Cooke  would 
hare  been  held  to  take  the  whole  interest 
in  the  term,  transmissible  (since  he  was 
dead)  to  his  personal  representatives.  But, 
if  so,  nothing  can  be  more  manifest  than 
that  such  judgment  would  have  proceeded 
upon  the  g^round  that  the  testator  intended 
rach  bounty  for  him  and  his.  Moreover 
the  complex  event  had  not  happened,  in 
which  it  was  designed  by  the  testator  the 
limitation  over  should  take  effect.  The 
case,  therefore,  had  it  been  so  decided, 
wonld  not  have  been  authority  for  similarly 


deciding  in  another  case,  wherein  the  lim- 
itation over  would  in  event  take  effect 
agreeably  to  the  testator's  intention,  but 
for  the  reason  that  the  law  will  not  allow 
such  intention  to  prevail,  and  wherein 
moreover  he  did  not  intend,  so  far  as  tokens 
the  law  deems  sufficient  indicate,  any  ben- 
efit to  the  first  taker  capable  of  enduring 
longer  than  till  such  event. 

325  *Nothing  in  either  of  the    printed 
reports  of  that  case  furnishes  a  clew 

to  discover  in  what  manner  the  lessors  of 
the  plaintiff  could  claim  under  the  will  of 
the  testator.  Perhaps  it  was  under  a  resid- 
uary clause.  Under  such  a  clause,  in  An- 
dree  v.  Ward  and  Green  v.  Ward,  1  Russ. 
260-265,  where  a  testator  bequeathed  a  sum 
of  stock,  upon  trust  to  pay  the  interest  to 
his  son  during  life,  with  a  direction,  if  he 
married  a  woman  with  a  fortune  of  a  speci- 
fied amount,  to  settle  the  fund  upon  her  and 
the  issue  of  such  marriage,  but,  in  case  of  the 
son's  decease  leaving  no  issue  of  his  body, 
the  stock  was  given  over  to  various  per- 
sons ;  and  the  son  after  marrying  a  woman 
who  had  not  the  fortune  required  by  the 
will,  died  leaving  issue  of  the  marriage ;  it 
being  held  that  the  son's  life  interest  in 
the  stock  was  not  enlarged  by  implication 
into  a  quasi  estate  tail,  that  the  issue  of  his 
marriage  took  no  interest  in  the  stock,  and 
that  the  gifts  over  failed  in  event ;  the  re- 
siduary legatees  took.  Keyes  (Chatt.  {281) 
relies  on  these  cases  as  ** authorities  directly 
in  point,"  to  prove  that  in  such  cases  *^the 
property  reverts  to  the  donor  or  his  repre- 
sentatives;" and  in  effect  they  seem  to  be 
so,  for  whatever  passes  under  a  mere  resid- 
uary clause  would,  without  such  clause,  go 
to  testator's  next  of  kin  as  undisposed  of. 
At  any  rate  there  are  authorities  in  point  to 
sustain  him.  Thus  in  Ibbetson  v.  Ibbetson, 
10  Sim.  495,  it  was  held  that  personalty, 
bequeathed  on  an  event  which  was  too  re- 
mote, **fell  into  and  formed  part  of  the 
testator's  residuary  personal  estate  from 
and  after  the  death  of"  the  first  taker;  as 
appears  from  the  terms  of  the  decree  set 
out  in  10  Sim.  516 ;  which  decree  was  af- 
firmed on  appeal,  5  Myl.  &  Cr.  26 :  And  this 
case  was  followed  in  another  precisely  sim- 
ilar, except  that  in  the  latter,  for  want  of 
a  residuary  clause,  the  property  went  to 
the  testator's  next  of  kin.  Dungannon  v. 
Smith,  12  CI.  A  Fin.  546,  10  Jurist  721; 
affirming  in  House  of  Lords  the  deci- 

326  sion  of  the   court  *below.  Flan.  &  K. 
638,  1   Dr.  &  War.    543,    n.,    5  Ir.  Eq. 

Rep.  84,  Sugd.  Prop.  342-346.  See  also 
James's  ex'ors  v.  Masters,  3  Murph.  110; 
Creswell  v.  Emberson,  6  Ired.  Eq.  Rep.  151. 
These  authorities  are  not  counterpoised  by 
Johnson's  adm'r  v.  Johnson's  heirs,  8  B. 
Monr.  470;  Stewart's  ex'or  v.  Wyatt,  id. 
475. 

In  Caleb  Stone's  will  there  is  a  residuary 
clause ;  so  that  quacunque  via,  whether  his 
children  living  at  the  death  of  Sally  Stone 
could  or  could  not  take  under  the  limitation 
over  in  their  favour,  at  any  rate  she  took, 
under  her  father's  will,  nothing  she  could 
bequeath,  in  the  slaves. 
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II.  Supposing  this  to  be  so,  still,  in  their 
petition  of  appeal,  appellants  insist  that 
some  other  way  she  took,  in  some  undivided 
portion  of  the  land  and  of  the  slaves,  an 
interest  which  under  her  will  they  can 
claim ;  and  therefore  that  the  decree  should 
be  reversed  for  dismissing  their  bill.  This 
hypothesis  we  deny,  for  reasons  already 
stated ;  but,  supposing  it  well  founded,  still, 
as  it  was  not  advanced  in  the  bill,  and  the 
record  does  not  shew  that  application  was 
made,  in  the  court  below,  for  leave  to  file 
an  amended  bill,  the  decree  should  be 
affirmed,  and  appellants  left  to  commen'ce 
(if  they  choose)  a  fresh  suit  with  modified 
pretensions.  [Mr.  Green's  argument  under 
this  head,  relating  only  to  rules  of  chancery 
procedure,  need  not  be  reported.] 

MONCURE,  P.,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion,  that  under  the 
will  of  Caleb  Stone,  which  was  recorded  in 
1810,  his  daughter  Sally,  who  died  without 
ever  having  married  or  had  any  children, 
was  entitled  only  to  a  life  estate  in  the  land 
and  slave  and  future  increase  of  ttie  slave 
loaned  to  her  by  the  10th  and  11th  clauses 
of  the  will. 

The  10th  clause  must  be  read  thus:  **10th. 
I  lend  to  my  daughter  Sally,  140  acres 
327  of  land  to  be  possessed  *by  her  during 
her  natural  life  and  the  natural  life 
or  widowerhood  of  any  husband  she  may 
have ;  and  at  her  death  and  the  death  or 
after  marriage  of  her  husband,  then  to  be 
equally  divided  among  her  children,  if  she 
has  any,  and  if  she  has  none  then  to  be  di- 
vided among  all  my  children." 

By  the  11th  clause  the  slave  Phoebe  and 
her  future  increase  are  loaned  to  the  said 
Sally,  on  the  same  terms  and  conditions 
with  the  land. 

If  Sally  Stone  had  left  a  husband  her 
estate  would  have  been  enlarged  and  ex- 
tended to  the  death  or  after  marriage  of  her 
husband,  when  it  would  have  determined. 
In  other  words  she  was  entitled  under  the 
will  to  a  vested  estate  for  her  life,  and  to  a 
contingent  estate  in  remainder  at  and  from 
the  period  of  her  death  until  the  death  or 
after  marriage  of  any  husband  she  might 
have  who  should  survive  her.  But  as  she 
had  no  husband,  the  contingency  never 
happened  and  her  estate  therefore  ended  at 
her  death. 

The  language  of  the  will  is  very  plain, 
and  to  a  mind  unaccustomed  to  legal  tech- 
nicalities and  difficulties,  it  would  seem  to 
be  strange  that  there  could  be  any  doubt 
about  the  meaning  of  the  testator.  The 
difficulty  arises  from  the  word  **children,*' 
which  is  twice  used  in  the  10th  clause.  And 
the  question  is  asked,  could  the  testator 
have  intended  to  give  the  property  over 
only  to  children,  to  the  exclusion  of  the 
descendants  of  any  deceased  child  or  chil- 
dren? From  the  improbability  of  such  an 
intention  it  is  argued  that  he  must  have 
used  the  word  ^^children"  as  a  word  of  lim- 
itation and  not  of  purchase,  and  that  the 
10th    clause  must  be  construed  as  if  it  had 


been  a  gift  to  Sally  Stone  and  the  heirs  of 
her  body;  which  would  have  created  an 
estate  tail  in  the  realty,  which  the  statute 
would  have  converted  into  an  estate  in  fee 
simple,  and  an  absolute  estate  in  the  per- 
sonalty. 

Now  it  is  very,  probable  that  if  the 

328  testator   had   be'en    *asked    when    he 
gave  instructions  for  his  will,  whether 

he  intended  by  the  use  of  the  word  "chil- 
dren" to  exclude  the  descendants  which 
might  be  living  of  any  child  that  might  be 
dead,  supposing  the  will  to  have  that  effect* 
he  would  have  answered  **No,"  and  would 
have  directed  such  words  to  be  used  as 
would  plainly  express  his  intention.  Sat 
whatever  may  be  our  conjecture  on  that 
subject,  we  cannot  give  effect  to  any  sup- 
posed intention  which  is  not  expressed  by 
the  words  of  the  will.  The  most  we  could 
say  in  such  a  case  is,  Voluit,  sed  non  diiut. 
We  sit  here  not  to  make  wills  for  testators 
but  to  expound  them.  And  we  must  give 
effect  to  every  will  as  it  is  written  by  the 
testator,  provided  it  be  legal,  however 
strange  and  capricious  it  may  seem  to  have 
been. 

Here  is  an  express  loan  to  his  daughter 
Sally  during  her  natural  life.  This  is  plain 
language,  and  standing  by  itself  it  cannot 
be  misunderstood.  ^Hiat  is  there  in  the 
will  to  change  its  natural  meaning?  Only 
the  word  **children,"  which  twice  follows 
it  in  the  same  clause.  Now  this  word  chil- 
dren is  just  as  plain  as  the  loan  for  life 
previously  given.  Its  meaning  is,  issue  in 
the  first  degree,  and  it  can  generally  have 
no  other  meaning  unless  there  be  other 
words  in  the  will  to  give  it  such  other 
meaning,  except  the  rule  in  Wild's  case 
applies,  which  is  founded  on  peculiar  rea- 
sons. A  testator  may  use  words  in  any 
sense  he  pleases,  however  different  that 
sense  may  be  from  their  natural  meaning- ; 
and  therefore  he  may  use  the  word  * 'chil- 
dren" to  embrace  grandchildren,  or  other 
descendants,  or  issue  indefinitely ;  but  then 
it  must  appear  from  his  will,  at  least  gen- 
erally, that  such  was  his  intention.  We 
^^y  generally  because  there  may  be  cases 
in  which  the  word  **children"  in  a  will 
would  be  construed  to  mean  ' 'grandchil- 
dren," although  there  might  be  nothing  in 
the  will  to  show  such  a  meaning ;  as  when 
the  gift  is -to  children,   and  the  proof 

329  de  hors  the  will,  is  that  *the   testator 
had  not,  and  in  the  nature  of  things 

could  not  have,  children,  but  had  grand- 
children; then  the  grandchildren  would 
take  under  the  will  ut  res  magis  valeat 
quam  pereat;  and  so  in  the  like  cases.  But 
this  is  not  such  a  case.  There  is  nothing 
in  the  will  nor  de  hors  the  will  in  this  case, 
to  change  the  natural  and  ordinary  mean- 
ing of  the  words  used,  and  we  must  there- 
fore give  effect  to  them  according  to  that 
meaning. 

We  therefore  think  that  the  word  children 
in  this  will  is  a  word  of  purchase  and  not 
of  limitation,  whether  the  devise  over  to 
children  be  void  for  remoteness  or  not; 
from  which  it  follows   that   the   estate  ex- 
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pressly  limited  to  the  testator's  daughter 
Sally  daring  her  natural  life,  Ac,  in  the 
former  part  of  the  10th  clause,  is  not  en- 
laiged  into  an  estate  in  tail  in  the  land, 
nor  into  an  absolute  estate  in  the  slave  and 
her  increase,  by  the  word  ** children"  in 
the  latter  part  of  the  clause. 

It  is  sufficient  and  only  proper  for  us  to 
decide  in  this  case  that  Sally  Stone  had 
only  a  life  estate  in  the  property  aforesaid, 
without  deciding  who  were  entitled  to  it  at 
her  death.  We  therefore  do  not  intend  to 
decide  the  latter  question.  The  solution  of 
that  question  belongs  to  the  court  in  the 
suits  which  it  appears  are  depending  for 
the  dlTision  of  the  land  and  slaves,  or  dis- 
tribntion  of  the  proceeds  of  the  sale  thereof, 
among  the  persons  entitled  thereto.  To 
those  suits  the  appellants  can  be  made  par- 
ties, if  they  claim  to  be  entitled  to  partici- 
pate in  such  division  or  distribution. 

The  view  we  have  taken  of  this  case  ren- 
ders it  unnecessary  for  us  to  examine  the 
many  authorities  referred  to  by  the  learned 
counsel  who  argued  it.  But  wishing  the 
fffofession  to  have  the  benefit  of  their 
arguments,  which  displayed  extraordinary 
legal  research,  we  request  the  reporter  to 
publish  full  notes  of  them  in  his  report  of 
this  case. 

It  follows,  from  what  we  have  said, 
330  that  the  decree  *of  the  Circuit  court 
must  be  affirmed ;  but  without  preju- 
dice to  any  interest  which  the  said  Sally 
Stone,  or  her  representatives,  may  have  in 
the  said  property,  or  any  part  thereof, 
otherwise  than  under  the  loan  to  her  as 
aforesaid. 

The  decree  was  as  follows : 

That  Sally  Stone  was  entitled  only  to  an 
estate  for  her  life  in  the  land  and  slave 
Phcebe  and  her  increase  under  the  loan 
made  to  her  by  the  tenth  and  eleventh 
clauses  of  the  will  of  her  father  Caleb 
Stone,  and  that  there  is  no  error  in  the  said 
decree.  Therefore,  without  expressing  any 
opinion  on  the  question  as  to  what  persons 
were  entitled  to  the  said  property  at  her 
death,  and  without  prejudice  to  any  inter- 
est which  she  or  her  representatives  may 
have  in  the  said  property  or  any  part  thereof 
otherwise  than  under  the  loan  to  her  as 
aforesaid,  or  to  any  claim  which  the  said 
representatives  or  the  appellants  may  assert 
to  any  such  interest  by  becoming  parties  to 
the  suit  instituted  and  still  pending,  as  ap- 
pears from  the  bill,  for  the  sale  of  the  said 
property  and  distribution  of  the  proceeds, 
or  otherwise,  it  is  decreed  and  ordered  that 
the  said  decree  be  affirmed,  and  that  the 
appellants  do  pay  unto  the  appellees  thirty 
dollars  damages,  and  also  their  costs  by 
them  atxmt  their  defence  in  this  behalf 
expended. 

Decree  affirmed. 


331  ^Lehman  v.  Crouch  &  alt. 

January  Term.  180B.  Richmond. 
>'  Sste  of  Land— NcgoUsMe  Pspcr-Confederats  Cor^ 

Kscy.—in  July   1802,   W.  sells  land  in  Henrico 
county  at  EPUblic  auction,  and  it  ts  purchased  by  C. 


Nothing  is  said  at  the  time  of  the  sale  as  to  the 
kind  of  money  wbich  will  be  received,  but  the 
land  is  sold  for  its  value  estimated  in  Confederate 
money  as  of  that  date,  and  C.  makes  the  cash  pay- 
ment in  that  money,  and  rives  his  negotiable 
notes  payable  in  one  and  two  years,  with  a  deed 
of  trust  to  secure  them.  M.  receives  payment  of 
the  first  note  when  it  becomes  due.  in  the  same 
money,  and  has  sold  the  second  Qote  to  L.,  who 
has  paid  for  it  in  the  same  currency.  When  this 
second  note  fell  due,  C.  tendered  payment  in  Con- 
federate notes  which  was  refused:  and  he  flies  a 
bill  to  have  the  amount  due  ascertained,  and  to  be 
permitted  to  pay  the  same  and  have  the  deed  of 
trust  released.    Hkld: 

I.  Negotiable  Paper--Confederste  rionsy.^-The  sale 
was  made  with  reference  to  Confederate  notes 
as  a  standard  of  value,  and  L.,  though  the 
holder  for  value  of  the  ueffotiable  note,  takes  it 
as  it  was  held  by  W. 
a.  SaBM— TeiMlar  of  PayoMot—lntarcst— C.  having 
tendered  the  money  to  L.  when  the  note  fell 
due.  L.  is  only  entitled  to  the  value  of  the  Con- 
federate notes  at  that  time:  but  C.  not  having 
retained  the  money,  must  pay  interest  from 
that  day. 

3.  Samo— 5an»~eqaltabla  Condltloas.— c.  having 
tendered  the  money  as  soon  as  it  was  due,  the 
court  cannot  impose  upon  him  any  eqnitable 
conditions  beyond  the  payment  of  the  sum 
due  upon  the  note. 

4.  Casa  at  Bar— Tender— Valid.— c.  sends  an  affent 
to  L.  on  the  day  the  note  is  due  to  pay  it:  and 
the  aarent  tells  L.  he  is  sent  to  pay  the  money 
and  get  the  note;  and  he  shows  L..  a  parcel  of 
money  which  the  affent  holds  in  his  hand,  which 
is  iftore  than  the  amount  of  the  note.  L..  with- 
out objecting  that  it  is  not  the  precise  amonnt 
due,  refuses  to  receive  payment,  because  the 
notes  hare  irreatly  depreciated  since  the  note 
was  made.    It  was  a  ffood  leffal  tender. 

8.  Tender— QiM&fe.—QiTiBRK:  If  the  tender  had 
not  been  made  until  after  the  note  fell  due, 
upon  what  equitable  terms  would  C.  have  been 
relieved?  Would  he  have  been  required  to 
pay  L.  the  value  of  the  Confederate  notes  he 
paid  W.  for  the  note  at  the  time  he  bought  It, 
or  tt^e  proportionate  value  of  the  land? 

332  *This  was  a  bill  filed  in  July  1867,  in 
the  Circuit  court  of  the  city  of  Rich- 
mond, by  Edward  Crouch  against  F.  W.  E. 
H.  I/ohman,  Wm.  A.  Wyatt  and  another. 
The  bill  set  out  a  sale  of  a  tract  of  land  by 
Wyatt  to  Crouch  on  the  16th  of  July  1862, 
at  the  price  of  thirty-nine  hundred  dollars, 
of  which  one  thousand  dollars  was  paid  in 
cash,  and  Crouch  executed  his  negotiable 
notes  for  the  remainder,  at  twelve  and 
twenty-four  months,  interest  added.  The 
twelve  months'  note  was  for  $1,537,  and 
the  twenty-four  months'  note  was  for  $1,624. 
They  both  bore  date  the  16th  of  July  1862, 
and  were  secured  by  a  deed  of  trust  upon 
the  land,  in  which  James  M.  Taylor  was 
the  trustee. 

When  the  twelve  months'  note  fell  due, 
plaintiff  promptly  paid  the  same  to  Wyatt, 
and  proposed  to  pay  the  other  note  though 
it  was  not  then  due ;  but  Wyatt  informed 
him  that  in  March  1863,  he  had  sold  it  to 
Lohman.     That   the   plaintiff  then  in  July 
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1863,  applied  to  Lohman  to  be  permitted  to 
pay  the  note,  but  I^ohman  declined  to  receive 
the  money  on  the  ground  that  he  had  no  use 
for  the  money,  and  would  rather  wait  until 
it  was  due. 

That  in  July  1864,  when  the  said  note  was 
approaching  maturity,  the  plaintiff,  being 
sick,  sent  to  said  Lohman  by  plaintiff's 
daughter,  F.  E.  Walker,  the  full  amount  of 
said  note,  viz.  $1,624,  in  Confederate  States 
treasury  notes,  in  payment  of  said  note. 
I^ohman  admitted  he  had  the  note,  but  re- 
fused to  receive  payment  of- said  note,  on 
the  ground  that  the  currency  had  depreciated 
since  he  bought  it. 

The  plaintiff  charged  that  the  true  under- 
standing and  agreement  between  Wyatt  and 
himself,  at  the  time  the  notes  were  executed, 
was  that  the  said  notes  were  to  be  paid  in 
Confederate  currency,  and  none  other,  when 
they  should  mature;  and  accordingly  Wyatt 
readily  received  payment  in  July  1863,  of 
the   first   note.      That    I^ohman   was 

333  bound  to  receive  payment  *in  Confed- 
erate   States   treasury    notes    at    the 

maturity  of  the  note;  and  that  therefore 
the  plaintiff  was  entitled  to  that  relief  which 
a  court  of  equity  is  authorized  to  give  by 
the  4th  section  of  the  act  passed  March  3d, 
1866,  for  the  adjustment  of  liabilities,   Ac. 

The  prayer  of  the  bill  was  that  the  court 
would  ascertain  and  determine  whether 
anything  was  due  to  Lohman,  and  if  any- 
thing, how  much;  and  upon  payment 
thereof,  that  the  said  note  might  be  deliv- 
ered to  the  plaintiff,  and  that  the  deed  of 
trust  might  be  released,  and  for  general 
relief. 

The  defendants  answered  the  bill.  Wyatt 
admitted  the  sale,  the  payment  of  $1,000, 
and  the  execution  of  the  two  notes  and  the 
deed  of  trust  as  stated  in  the  bill.  He 
denies  that  there  was  any  agreement  or 
understanding  between  himself  and  the 
complainant,  that  payment  of  these  notes 
when  due,  would  be  received  in  Confederate 
currency,  however  depreciated  it  might  be. 
Nothing  whatever  passed  between  them  as 
to  the  kind  of  money  in  which  the  notes 
were  to  be  paid.  The  contract  was  a  legal 
contract,  and  gave  the  right  to  claim  legal 
currency  in  discharge  thereof.  It  was  true 
he  did  receive  Confederate  currency  for  the 
first  note,  but  he  received  it  not  because  he 
was  bound  to  receive  or  had  agreed  to  re- 
ceive it,  but  for  other  motives  which  were 
operating  upon  thousands  of  other  persons 
at  that  time.  He,  early  in  1863,  sold  and 
endorsed  the  second  note  to  the  defendant 
I/ohman,  who  paid  him  for  it  the  full 
amount  for  which  it  called,  in  Confederate 
currency. 

L/ohman  says  in  his  answer,  that  it  is 
utterly  untrue  that  he  bought  the  note 
with  any  understanding  or  agreement  on 
his  part,  that  he  was  to  receive  payment 
thereof  at  maturity  in  Confederate  treasury 
notes,  however  much  depreciated  they  might 
be.  He  claimed  that  having  bought  the 
note,  and  it  being  endorsed  to  him,  he  be- 
came  as   holder,    entitled   to  the  full 

334  benefit  ^thereof ,    and   of  the  deed  of 


trust  to  secure  it.  He  admits  a  casual 
conversation  with  the  plaintiff  in  July  or 
August  1863,  when  the  plaintiff  asked  him 
if  he  did  not  want  the  money  for  the  note* 
to  which  respondent  replied,  in  substance, 
that  the  note  was  not  due,  and  he  did  not 
want  the  money.  He  says  about  the  19th 
of  July  1864,  plaintiff  came  with  a  lady, 
whom  respondent  understood  to  be  his  i^ife, 
to  the  residence  of  the  respondent,  and 
offered  to  pay  the  amount  of  the  note*  $1624, 
in  Confederate  treasury  notes.  The  re- 
spondent refused  to  receive  them,  because 
such  notes  were  then  depreciated  enormously 
below  the  value  of  gold.  No  money  i^as 
produced,  and  no  tender  was  actually  made 
to  this  respondent,  but  if  it  had  been  he 
would  have  refused  it  for  the  reason  above 
stated.  He  has  no  recollection  of  any  in- 
terview with  Mrs.  Walker,  and  no  recollec- 
tion of  any  tender  of  Confederate  treasury 
notes  made  by  her,  but  even  had  such  ten- 
der been  made  by  her  at  the  time  and  under 
the  circumstances  mentioned,  he  would  have 
refused  it  for  the  reason  above  stated. 

The  defendant  further  said,  he  is  advised 
that  he  has  a  right  to  receive  either  what 
the  modey  represented  by  his  note  was 
worth  in  gold  at  the  time  of  the  purchase 
(from  which  time  Edward  Crouch,  the  com- 
plainant, has  had  full  possession  and  enjoy- 
ment of  the  property, )  or  the  value  of  the 
property  as  represented  by  his  note.  Either 
of  these  would  be  acceptable  to  this  re- 
spondent. That  the  property  purchased  by 
Crouch  was  worth  before  the  war,  at  the 
gold  standard,  not  less  than  $3500;  and 
when  the  plaintiff  purchased  it,  fully  the 
purchase  money  of  $3900.  At  that  time 
Confederate  treasury  notes  were  only  de- 
preciated to  the  rate  of  $1  40  to  one  dollar, 
as  compared  with  gold ;  not  more  depreci- 
ated than  United  States  National  Bank 
currency  now  is. 

Mrs.  Walker  was  examined  as  a 
335  witness  by  the  plaintiff.  *8he  says 
she  went  to  the  house  of  the  defendant 
L/ohman  the  day  the  note  fell  due,  and  in- 
troduced herself  to  him  as  the  daughter  of 
the  plaintiff,  and  told  him  she  had  come  to 
pay  him  the  money  due  and  get  the  note. 
He  asked  me  what  kind  of  money  I  had ;  I 
told  him  Confederate  money.  He  said  he 
would  not  receive  Confederate  money.  He 
said  he  paid  gold  and  silver  for  the  note, 
and  would  not  receive  anything  else.  Wit- 
ness further  said  she  had  in  her  hand  $1800, 
and  showed  it  to  I^ohman. 

Wyatt  was  also  examined  as  a  witness.  He 
says  as  to  the  money,  when  he  took  Crouch's 
notes,  he  expected  to  receive  payment  in 
the  currency  that  was  afloat  at  the  time  the 
note  became  due ;  and  that  if  he  had  held 
the  note  he  passed  to  L/ohman  when  it  fell 
due,  he  should  have  felt  compelled  to  take 
payment  in  the  currency  of  that  date ;  but 
he  did  not  tell  lyohman  that  he  expected  to 
be  paid  in  that  currency.  It  appeared  that 
a  previous  answer  had  been  prepared  for 
him  which  was  not  filed.  In  this  answer 
he  had  stated  that  the  sale  was  made  wholly 
with   reference   to    Confederate    currency. 


126 


19  GRATT. 


LoHMAN  V.  Crouch  &  ax,s. 


336,  337,  338 


The  cash  payment  was  made  in  Confederate 
currency,  and  he  expected  the  credit  pay- 
ments to  be  made  in  the  like  currency,  or 
such  other  as  mig^ht  be  in  circulation  at  the 
maturity  of  the  notes;  and  he  received  pay- 
ment of  the  note  due  July  1863  in  that  cur- 
rency. 

It  appears  from  the  evidence  in  the  cause, 
that  the  land  was  sold  at  public  auction, 
and  that  nothing^  was  said  at  the  time  of 
the  sale  about  the  currency  in  which  the 
payments  were  to  be  made.  A  short  time 
before  the  war  it  was  purchased  by  Wyatt 
at  $3C2DO,  which  was  considered  a  fair  price 
for  iL  It  was  then  in  good  repair;  but 
before  the  sale  to  Crouch  in  July  1862,  it 
had  been  badly  torn  to  pieces  by  the  soldiers 
who  encamped  on  or  near  it.  A  witness, 
Canthom,  who  lived  near  it,  estimated  its 
value  in  money,    such   as  before    the 

336  *war  at  the  time   of  the   sale  in  July 
1862,  at  $2500.     And  it  appeared   that 

at  this  last  date  Confederate  treasury  notes 
was  in  value  as  $1  50  to  one  dollar  in  gold ; 
and  in  Jnly  1864  they  were  as  $21  50  to  one 
in  gold. 

The  cause  came  on  to  be  heard  on  the  12th 
of  February  1868,  when  the  court  held  that 
the  plaintiff's  note  held  by  I^ohman  was 
made  with  reference  to  Confederate  States 
treasury  notes  as  a  standard  of  value ;  and 
that  the  amount  due  upon  it  in  Confederate 
notes  had  been  tendered  by  the  plaintiff  to 
him;  and  decreed  that  the  said  note  for 
$1624  be  commuted  into  lawful  money  of 
the  United  States  at  the  rate  of  twenty  dol- 
lars of  Confederate  treasury  notes  for  one 
of  the  lawful  currency  of  the  United  States ; 
and  fixed  the  amount  due  from  Crouch  to 
Lohman  at  eighty-one  dollars  and  twenty- 
five  cents,  with  interest  from  the  date  of 
the  decree.  And  it  was  further  decreed, 
that  upon  the  plaintiff's  paying  to  lyohman 
the  said  snm  of  $81  25,  with  interest  as 
aforesaid,  Taylor,  the  trustee  in  the  deed 
?i7en  by  Crouch  to  secure  the  purchase 
money,  should  release  and  reconvey  the 
land  to  Crouch.  And  lyohman  was  decreed 
to  pay  the  costs  of  the  suit.  From  this 
decree  Lohman  obtained  an  appeal  to  this 
court 

Howison,  for  the  appellant. 

Ist.  What  was  the  legal  contract  between 
these  parties  prior  to  the  statute  scaling 
debts?  This  question  is  answered  by  the 
case  of  Omohnndro  t.  Crump,  18  Gratt.  703. 
This  case  is  in  all  respects  like  that,  except 
that  the  appellant  here  was  a  holder  for 
▼aloe  of  a  negotiable  note  without  notice  of 
anything,  except  that  it  was  given  for  land, 
and  was  secured  by  a  deed  of  trust.  As 
inch  he  took  the  note  free  from-  all  equities 
between  the  iormer  parties.  Chitty  on  Bills 
p.  90  marg. ;  Robertson  &  Co.  v.  Wil- 

337  Uams,  5  Munf .  381 ;  McNeil  *v.  Baird, 
6Mnnf.  316;  Vathir  v.  Zane,  6  Gratt. 

246;  ^Ison  v.  Lazier,  11  Gratt.  477.     As  to 
the  tender  in  1864,  Confederate  money  could 
not  be  a  legal  tender. 
Upon  the  question  whether  parol  evidence 


was  admissible  to  prove  the  consideration 
of  the  note,  Joynes,  J.,  says,  inOmohundro 
V.  Crump,  18  Gratt.  703,  705,  it  was  at  least 
doubtful  independent  of  the  statute ;  and  in 
Woodward,  Baldwin  &  Co.  v.  Foster,  18 
Gratt.  200,  it  was  held  that  parol  evidence 
was  inadmissible  to  vary  the  obligation. 

2d.  How  does  the  statute  in  relation  to 
scaling  Confederate  contracts  bear  upon  the 
case? 

As  to  the  tender.  The  bill  asserts  that 
plaintiff  made  a  tender  of  the  money ;  but 
the  answer  says  that  no  tender  was  made. 
In  such  a  case  as  this  the  plaintiff  should 
make  out  his  case  beyond  any  question ; 
and  I  submit  that  Mrs.  Walker's  testimony 
does  not  establi  sh  a  legal  tender.  Stephen '  s 
Ni.  pri.  2004,  2006,  edi.  of  1844. 

In  Dearing's  adm'x  v.  Rucker,  18  Gratt. 
426,  it  was  held  that  the  general  assembly 
had  no  power  to  impair  the  obligation  of  a 
contract.  All  the  statute  did  was  to  open 
the  case  to  evidence  and  then  fix  the  value. 
It  is  proved  that  there  was  no  agreement 
between  Crouch  and  Wyatt  that  Confederate 
money  should  t>e  taken  in  payment  of  the 
notes ;  nothing  was  said  upon  the  subject. 
The  act  of  March  3d,  1866,  Sess.  Acts,  p. 
184-6,  {  2,  provides  for  cases  in  which,  ac- 
cording to  the  true  understanding  and 
agreement  of  the  parties,  the  contract  was 
to  be  performed  in  Confederate  States 
treasury  notes,  or  was  entered  into  with 
reference  to  such  notes  as  a  standard  of 
value.  Now  the  question  is  what  was  the 
agreement;  and  here  there  was  no  agree- 
ment, except  to  sell  and  purchase  the  land 
at  the  price  bid  for  it  by  Crouch. 

338         *H.  Cannon,  for  the  appellee. 

The  case  turns  upon  the  character 
of  the  contract.  The  evidence  shows  it  was 
made  in  July  1862;  when  there  was  no 
money  in  circulation  but  Confederate  treas- 
ury notes.  The  land  was  sold  with  refer- 
ence to  these  notes  as  a  standard  of  value ; 
and  the  cash  payment  was  made  in  them. 
There  is  therefore  nothing  in  the  case  to 
require  a  different  rule  of  adjustment  from 
that  acted  on  in  Dearing's  adm'x  v.  Rucker, 
18  Gratt.  426.  If  this  be  a  contract  falling 
within  the  operation  of  the  act  of  March  3, 
1866,  then  the  endorsee  only  took  what  the 
payee  held. 

As  to  the  tender.  It  is  true  Confederate 
treasury  notes  were  not  money  in  the  sense 
of  legal  money,  but  there  may  be  a  tender 
of  chattels,  if  chattels  are  the  subject.  2 
Parsons  Contr.  646.  Then  did  Crouch  tender 
the  money.  Ix>hman  does  not  deny  the 
tender ;  he  only  says  he  does  not  remember ; 
and  Mrs.  Walker  proves  it. 

RIVBS,  J.  The  first  enquiry  in  this  case, 
is  into  the  character  of  the  negotiable  note, 
which  was  purchased  by  the  appellant  of 
William  A.  Wyatt  in  March  1863.  If  that 
note  is  to  be  taken  according  to  the  under- 
standing of  the  parties  as  payable  in  Con- 
federate notes,  then  it  is  subject  to  be  scaled 
under  the  act  of  March  3, 1866.  If,  however, 
it  expresses  a  specie  debt,  it  can  only  be 
discharged  in  that  constitutional  currency. 
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dollar  for  dollar,  and  admits  of  no  reduction 
unless  by  the  operation  of  the  legal  tender 
law  of  congress.  In  this  latter  case,  the 
judfifment  must  be  for  the  dollars  expressed 
on  its  face.  There  can  be  no  intermediate 
ground ;  and  I  am  free  to  say  that  if  in  this 
investigation  I  should  come  to  the  conclu- 
sion that  the  note  in  question,  belongs  to 
this  latter  class  of  demands,  I  would  sanc- 
tion no  compromise  of  so  clear  a  right,  but 
concede  a  recovery  to  the  full  nominal 

339  amount.  It  is,  ^therefore  noticeable 
that  the  holder  of  this  note  while  re- 
sisting its  payment  in  Confederate  notes  as 
of  the  date  of  its  maturity,  acknowledges 
in  his  answer  that  either  one  of  two  settle- 
ments would  be  acceptable  to  him ;  namely, 
the  value  of  the  Confederate  currency  at 
the  date  of  the  note,  or  the  value  of  the 
property,  as  represented  by  the  note.  The 
bill  sets  out  a  Confederate  contract,  solvable 
in  Confederate  notes.  The  averment  is 
plain  and  distinct  that  **the  notes  were  to 
be  paid  in  *  Confederate  currency'  and  none 
other,  when  they  should  mature.'*  This  is 
denied  by  the  appellant  in  his  answer  sub 
modo  only.  He  limits  himself  to  a  restricted 
disclaimer  of  **any  understanding  or  agree- 
ment on  his  part  to  receive  payment  thereof 
at  maturity  in  Confederate  treasury  notes, 
however  much  depreciated  they  might  be." 
He  nowhere  denies  his  obligation  generally 
to  receive  this  currency;  but  leaves  it  to  be 
inferred  that  if  it  had  not  depreciated,  and 
for  a  stronger  reason,  if  it  had  appreciated, 
he  would  not  have  made  the  objection.  His 
claim,  therefore,  rests  not  upon  the  fact  that 
the  note  was  not  truly  payable  in  Confed- 
erate currency,  but  rather  upon  the  grievous 
depreciation  of  that  currency  at  the  maturity 
of  the  note.  When  we  take,  in  connection 
with  this  qualified  denial,  the  fact  already 
mentioned,  that  the  answer  advances  no 
other  claim,  nor  asserts  any  other  right, 
but  **to  receive  either  what  the  money  rep- 
resented by  the  note  was  worth  in  gold  at 
the  time  of  the  purchase,  or  the  value  of 
the  property  as  represented  by  the  note," 
we  cannot  escape  the  conclusion  that  there 
is  nothing  in  the  answer  of  the  appellant 
that  denies  the  character  given  to  this  note 
by  the  bill,  or  disputes  the  receivability  of 
Confederate  notes.  His  pretension  is  sim- 
ply, that  he  should  not  bear  the  loss  of  this 
depreciation,  but  should  receive  either  the 
worth  of  this  currency  at  the  execution 
of   the    note,     or    else,    the    proportionate 

value  of  the   real   estate   represented 

340  *by  this  particular  instalment  of  the 
purchase  money  therefor. 

The  answer  of  the  other  defendant  in  this 
cause,  Wm.  A.  Wyatt,  is  stronger  upon  this 
point.  After  setting  out  with  the  same  re- 
stricted denial  of  an  agreement  *'to  receive 
payment  in  Confederate  currency,  however 
depreciated  it  might  be,"  this  respondent 
goes  further  and  asserts  '* the  right  to  claim 
legal  currency  in  discharge  thereof."  But 
the  respondent  is  confronted  with  his  own 
deposition  in  this  cause,  wherein  he  ac- 
knowledges ■  that  he  had  previously  given 
another  answer,    which   contained  this  dis- 


tinct declaration  that  **the  sale  was  matte 
wholly  with  reference  to  Confederate  cur- 
rency. The  cash  payment  was  in  Confed- 
erate currency,  and  this  respondent  expected 
the  credit  payments  to  be  made  in  like  cur- 
rency, or  such  other  as  might  be  in  circula- 
tion at  the  maturity  of  the  notes."  This 
testimony  discloses  the  respondent's  ig'no- 
rance  of  the  legal  force  of  the  answer  filed, 
and  sufficiently  proves  the  understanding 
for  Confederate  currency.  Thus  stands 
the  case  upon  the  pleadings. 

But  when  we  look  into  the  circumstances 
attending  the  contract,    and  recall  the  his- 
topcal    fact   that  at  that  time  Confederate 
money  was  the  only  circulation,  we  cannot 
doubt  that  all   the   parties  contemplated  a 
payment    in   that   currency.     The   price  of 
the  land  is  proven  by  Cauthorn  to  have  been 
a  Confederate  price ;  the  cash  payment  was 
Confederate,  and  the  second  instalment  w'as 
received  without  objection  in  the  same  cur- 
rency at  a  time   when    it   had  sunk  to  the 
ratio  of  six  and  a  half  for  one.     As  between 
the  original  parties  to  this  contract — Wyatt 
and  Crouch — there  can   be   no  difficulty    in 
declaring  these  notes  to  be  payable  in  Con- 
federate notes.     Did  the  note  purchased  by 
Lohman    lose    this  character,   or  wear  any 
other  aspect  in  its  transfer  to  him?    Though 
negotiable,  and  for  that   cause  protected  in 
the  hands  of  a  holder  for  value  against 
341      all  equities  *between  the  original  par- 
ties to  it,   it  was    not   thereby  trans- 
muted   into    a    specie  debt.     There    is    no 
pretence  for  alleging   that  it  was  ever  pur- 
chased or  held  as  such ;  on   the   contrary,  I 
have    already    endeavored    to    show    from 
Lohman's   answer  that   he   set  up  no  such 
claim,  but  actually  submits  to  a  scale  of  it 
as  of  its  date  or  its  value,  as  shown  by  the 
share  of  land  for  which  it  purported  to  have 
been    given.     The   consideration   which  he 
gave  for  it  consisted  of  Confederate  notes, 
which  from  the  time  of  its  execution  had  so 
fallen  as  to  require  then  four  and  a  half  for 
one.      He,    therefore,    knew    its    character 
when  he  negotiated  it. 

Upon  this  point  this  case  is  decidedly 
stronger  than  that  of  Dearing's  adm'x  v. 
Rucker,  18  Gratt.  426.  There,  the  consid- 
eration of  the  bond  was  in  part  an  anteced- 
ent specie  debt ;  yet  inasmuch  as  a  check 
by  which  at  one  time  the  demand  was  liqui- 
dated, would  have  been  payable  in  Confed- 
erate currency,  and  there  was  a  novation  of 
the  debt  by  a  loan,  the  court,  while  divided 
on  the  main  question,  concurred  in  treating 
the  bond,  which  like  the  negotiable  note 
here,  merely  called  for  dollars  and  cents,  as 
clearly  payable  in  Confederate  currency. 
The  president  of  the  court,  who  dissented 
from  the  rule  laid  down  in  that  case  for  the 
application  of  the  scale,  nevertheless  agreed 
with  the  court  as  to  the  character  of  the 
bond  in  this  particular,  and  regarded  it, 
notwithstanding  the  absence  of  all  reference 
to  Confederate  notes,  as  payable  in  them. 
The  bond  bore  date  the  14th  June  1862,  and 
referring  to  it,  the  president  took  this  broad 
ground,  that  ^'Confederate  notes  being  the 
principal,    if   not  the  only  currency  of  the 
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coantij  during^  the  period  aforesaid,  it  is 
fair  to  presnme,  in  the  absence  of  evidence 
to  the  contrary,  that  any  contract  made 
daring  that  period  was  intended  to  be  per- 
form^ in  that  kind  of  currency,  or  was 
made  with  reference  thereto  as  a  standard 
ofTalne.'*  I  fully  concur  in  the  reasona- 
bleness of  this  presumption  ordinarily, 

342  *and  apply ing"   it   to   the  case  at  bar, 
I  cannot  conceive   how   any  one  can 

doabt  that  this  note,  whether  in  the  hands 
of  the  original  payee,  or  a  purchaser  for 
value,  is  to  be  taken  and  treated  as  payable 
in  Confederate  notes,  if  current  at  its  ma- 
turity. 

An  effort  was  made  in  the  argument  to 
liken  this  case  to  that  of  Omohundro  v. 
Cninip,  18  Gratt.  703,  where  the  bond  was 
held  to  be  payable  in  the  legal  money  of 
the  country.  But  the  transactions  are  of 
different  dates,  and  are  deemed,  under  the 
drcnmstances,  to  have  reference  to  different 
currencies.  The  bond  of  Omohundro  bore 
date  on  the  8th  day  of  November  1861,  be- 
fore Confederate  paper  money  had^HUed  the 
channels  of  circulation.  The  table  of  value 
of  Confederate  currency,  admitted  by  con- 
sent in  this  case,  as  evidence,  commences 
with  January  1862,  showing  conclusively 
that  before  that  time  this  currency  had 
either  not  so  entered  into  circulation  or 
been  depreciated  as  to  admit  of  such  quota- 
tions in  the  market.  Besides  the  act  of 
March  3,  1866,  for  scaling  Confederate 
debts,  applied  to  no  contracts  entered  into 
before  the  1st  of  January  1862.  The  cases, 
therefore,  are  wholly  dissimilar,  and  gov- 
erned by  different  principles. 

Upon  precedent,  then,  as  well  as  reason, 
I  think,  we  have  satisfactorily  ascertained 
that  the  note  in  question  was  payable  at  its 
matnrity  in  Confederate  paper  money,  if 
not  then  extinct  as  a  circulating  medium. 
It  is  material  at  this  point  to  enquire 
whether  there  was  any  default  on  the  part 
of  the  maker  when  it  fell  due.  He  is  in  a 
court  of  equity  seeking  a  release  of  his 
land  from  the  lien  of  this  note ;  and  if  he 
is  colpable  or  guilty  of  any  default  in  its 
pSTment,  he  might  be  required  to  account 
for  the  value  of  the  land  at  the  time  of  the 
purchase  under  the-  authority  of  White  v. 
Atkinson,  2  Wash.  94.  The  reasoning  of 
all  the  judges  in  that  case  shows  that 

343  if  it  had  been  a  specie  contract,  *per- 
formance  of  it  would  have  been  de- 
creed upon  the  payment  of  the  purchase 
money,  as  agreed,  with  interest;  but  in 
Tiew  of  the  fact  that  it  was  made  on  the 
flnctnating  basis  of  a  depreciating  cur- 
i^encj,  it  was  held  that  the  purchaser  under 
sncfa  circumstances  should  be  required  by 
the  court  of  eqnity,  whose  aid  he  was  seek- 
ing^, to  do  equity,  which  was  deemed  to  be, 
in  that  case,  to  pay  the  value  of  the  land  at 
the  time  of  the  contract,  instead  of  the 
Talne  of  the  money  agreed  upon.  There 
the  purchaser  did  not  punctually  pay,  nor 
offer  to  pay,  the  purchase  money  according 
to  his  undertaking.  Here,  however,  the 
facts  are  quite  different.  Let  us  first  look 
into  the  bill   and  the  appellant's  answer, 


and  see  how  far  the  facts  are  conceded  in 
the  pleadings.  The  bill  alleges  that  the 
complainant  applied  to  Lohman  in  July 
1863  to  pay  off  and  discharge  the  said  note 
before  its  maturity;  *'but  the  said  Lohman 
declined  to  receive  the  money  in  advance 
on  the  ground  that  he  had  no  use  for  the 
money,  and  would  rather  wait  until  it  be- 
came due."  The  fact  of  such  application 
is  not  material,  except  as  displaying  the 
animus  of  the  parties,  because  there  was  no 
sort  of  obligation  on  the  holder  to  receive 
payment  till  due.  How  is  this  allegation, 
however,  met  in  the  answer?  Certainly  not 
by  a  denial;  but  rather  by  an  admission  of 
an  interview  with  the  complainant  about 
that  time,  when  he  was  **asked  if  he  did 
not  want  the  money  for  the  note,  or  some 
words  to  that  effect,  to  which  respondent 
replied,  in  substance,  that  the  note  was  not 
due,  and  he  did  not  want  any  money;*'  the 
respondent  restricts  his  denial  to  the  phrase, 
*he  would  rather  wait  until  it  became  due;' 
so  that  the  averment  of  the  bill  of  the  fact 
of  this  application  is  substantially  uncon- 
tradicted by  the  answer.  But  the  material 
averment  of  the  bill  is,  that  *'when  the 
note  was  approaching  its  maturity,  the 
complainant,  being  sick  at  the  time,  sent 
to  the  said  Lohman,  by  his  daughter, 
344  the  full  amount  of  *said  note  in  Con- 
federate States  treasury  notes,  and 
she,  with  the  money  in  her  hand,  tendered 
him  the  sum  due  by  said  note,"  which  was 
refused  on  ^*the  ground  that  the  currency 
had  depreciated  since  he  bought  the  note." 
The  version  given  by  the  answer  is  some- 
what variant;  the  respondent  states  that 
*^about  the  19th  of  July  1864  the  complainant 
came  with  a  lady,  whom  this  respondent 
understood  to  be  his  wife,  to  the  residence 
of  this  respondent  and  offered  to  pay  the 
amount  of  the  note  of  $1,624  in  Confederate 
treasury  notes.  This  respondent  refused  to 
receive  them,  because  such  notes  were  then 
depreciated  enormously  below  the  value  of 
gold.  No  money  was  produced,  and  no  ten- 
der actually  made  to  this  respondent,  but  if 
it  had  been,  he  would  have  refused  it  for 
the  reason  above  stated." 

This  fact  then  stands  confessed  by  the 
pleadings,  namely,  that  about  the  maturity 
of  the  note  the  holder  was  waited  upon  by 
the  maker  or  his  agent,  and  was  offered  the 
amount  of  the  note  in  the  currency,  for 
which  as  we  have  seen  it  called.  But 
whether  this  offer  was  so  made  as  to  con- 
stitute any  actual  tender,  is  the  only  point 
in  issue?  This  I  think  is  determined  by 
the  testimony  of  Mrs.  Walker,  who  made  it. 
Her  statement  is,  that  when  she  called  upon 
Mr.  I^ohman  to  pay  this  note,  she  informed 
him  of  her  business,  and  *' proposed  to  pay 
the  money  and  get  the  note ;  that  she  had 
$1800  with  her,  held  it  in  her  hand,  and 
showed  it  to  him,  and  offered  to  pay  him 
the  amount  of  the  note,  but  he  declined  it, 
saying  he  would  not  receive  Confederate 
money,  that  he  had  paid  gold  and  silver  for 
the  ndfe,  and  would  not  receive  anything 
else."  It  will  be  conceded  that  the  legal 
incidents   of    a   valid  tender  are  the  actual 
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production  and  proffer  of  the  precise  sum 
due,  so  as  to  relieve  the  creditor  of  anything 
on  his  part  to  be  done  to  reap  the  full  frui- 
tion of  his  contract.  But  these  may  be  dis- 
pensed with,  either  expressly  or  impliedly, 
by   the    creditor.      The    doctrine    is 

345  *a   reasonable    one.     It   is  accommo- 
dated to    the   circumstances  of   each 

case,  so  as  to  give  to  the  respective  parties 
the  natural  and  intended  benefits  of  their 
acts.  Thus,  if  it  be  objected  in  this  case 
that,  according  to  the  pretensions  of  Lroh- 
man,  there  was  no  actual  production  of  the 
money,  we  may  well  exclaim  what  was  the 
necessity  of  it,  when  his  refusal  was  in  no 
wise  predicated  of  its  non-production,  but 
was  such  as  to  waive  by  the  strongest  im- 
plication the  necessity  of  producing  it ;  and 
again,  if  the  objection  be  that  the  tender 
was  for  more  than  the  whole  debt,  the  ques- 
tion recurs,  whether  the  creditor  by  not 
objecting  for  the  want  of  change,  but  for  a 
different  and  collateral  cause,  did  not 
thereby  abandon  this  objection.  Thus,  in 
the  case  of  Be  vans  v.  Rees,  5  Mees.  & 
Welsh.  R.  306,  I^ord  Abinger  said:  *'I  am 
not  disposed  to  lay  down  general  proposi- 
tions, unless  where  it  is  necessary  to  the 
decision  of  the  case ;  but  I  am  prepared  to 
say,  that  if  the  creditor  knows  the  amount 
due  to  him,  and  is  offered  a  larger  sum, 
and  without  any  objection  on  the  ground  of 
want  of  change,  makes  quite  a  collateral 
objection,  that  will  be  a  good  tender."  I 
conclude,  therefore,  that  the  tender  in  this 
case  was  a  good  one,  and  that  if,  instead  of 
retaining  the  sum,  the  debtor  had  taken 
instant  measures  to  set  it  aside,  or  bring 
it  into  court  for  the  creditor,  it  would  have 
availed  to  stop  interest.  At  any  rate,  the 
debtor  has  made  no  default,  and  in  coming 
into  equity  for  relief,  need  not  be  subjected 
to  terms,  and  is  well  entitled  to  ask  to  stand 
upon  the  literal  terms  of  his  agreement,  even 
upon  the  ruling  in  White  v.  Atkinson. 

But  the  complainant  in  this  case  specially 
invokes  the  relief  authorised  by  the  4th  sec- 
tion of  the  act  of  March  3,  1866.  This  sec- 
tion contemplates  and  provides  for  two 
classes  of  **bona  fide  and  actual  tenders  in 
Confederate  States  treasury  notes;"  one  of 
tenders  at  the   maturity  of  the  claim, 

346  and  the  other  of   tenders  *after  the 
maturity    of    the   claim.     In    both    a 

court  of  equity  is  authorized  to  grant  relief, 
subject,  however,  to  two  conditions:  first, 
that  it  shall  not  appear  ^4hat  the  creditor 
was  justified  in  refusing  to  accept  the 
amount  tendered  in  consequence  of  a  sub- 
stantial and  decided  depreciation  of  said 
currency  after  the  time  at  which  payment 
ought  to  have  been  made,  and  before  the 
time  at  which  the  tender  was  made ;  and 
secondly,  that  it  shall  not  otherwise  appear 
to  be  inequitable  to  grant  such  relief." 
The  first  of  these  conditions  is  pregnant 
of  meaning  and  instruction  upon  the  ap- 
plication of  the  scale  in  this  case.  It  bases 
an  exception  upon  the  fact  of  a  signal  de- 
preciation between  the  time  of  maturity 
and  the  time  of  tender,  leading  irresistibly 
to  the  conclusion,  that  payment  or   tender 


of  payment  is  regular,  legitimate  and  un- 
objectionable at  the  former  period.  It  vir- 
tually appoints  the  maturity  of  the  claim 
as  the  time  for  ascertaining  the  value  of 
the  Confederate  notes,  or  '* other  equal  or 
better  currency"  to  be  tendered  or  received 
in  discharge  of  it.  We  should,  therefore, 
violate  the  plain  meaning  of  this  provision 
under  which  we  are  called  upon  in  this  case 
to  act,  if  we  were  to  yield  to  the  appellant's 
demand  to  scale  his  claim  as  of  the  date  of 
its  execution  rather  than  of  its  maturity. 

But  it  is  supposed  and  urged  that  this  4th 
section  should  be  controlled  or  modified  in 
this  respect  so  as  to  be  reconciled  to  the 
2nd  section  of  the  same  act,  which,  it  is 
said,  applies  the  scale  at  the  date  of  the 
contract.  But  this  assumption  is  incorrect. 
There  is  no  such  restriction  in  this  section. 
It  existed  in  the  act  of  1781  before  the 
adoption  of  the  constitution  of  the  U.  S. 
A  new  duty  grew  out  of  that  constitution 
and  was  devolved  upon  the  assembly  of  1866 ; 
and  that  was,  so  to  frame  their  laws  for 
the  adjustment  of  Confederate  liabilities  as 
not  to  violate  the  constitutional  provision 
against  laws  impairing  the  obligation  of 
contracts.  In  obedience  to  this  re- 
347  quirement  the  ^assembly  of  1866  de- 
parted from  the  precedent  of  1781,  and 
instead  of  confining  the  scale  to  the  time 
of  the  contract,  as  did  the  act  of  1781,  took 
care  to  provide  the  alternative  of  "such 
other  time  as  may  to  the  court  seem  ri^ht 
in  the  particular  case,"  so  that  the  court 
might  at  all  times,  further  and  Effectuate 
the  understanding  of  the  parties,  and  avoid 
any  violation  of  their  contract.  It  has  been 
supposed  that  the  fifth  section  of  the  act  of 
1781  assimilated  that  act  to  the  present  one 
so  far  as  the  designation  of  the  time  to 
apply  the  scale,  is  concerned;  but  it  is 
manifestly  a  larger  discretion  given  the 
court  ''to  award  such  judgment  as  to  them 
shall  appear  just  and  equitable,"  without 
pointing  specially  as  this  latter  act  does, 
to  the  period  of  scaling.  Upon  this  question 
of  legislative  intent,  some  light  may  1>e 
obtained  by  reverting  to  an  antecedent  la^w 
upon  the  subject  of  the  currency.  I  refer 
to  the  act  of  October  14,  1863,  ordaining  the 
currency  in  which  contracts  on  or  after  the 
20th  of  October  1863,  shall  be  deemed  to  be 
payable.  It  designates  it  as  ''the  currency, 
which,  at  the  time  the  contract  becomes 
payable,  shall  be  receivable  in  payments  to 
the  State,  &c."  It  is,  therefore,  another 
and  instructive  instance,  in  which  the  legr. 
islature  adopts  "the  time  the  contract  be- 
comes payable"  as  the  proper  juncture  to 
fix  the  liabilities  of  the  parties. 

But  after  all,  the  function  of  courts  is 
restricted  to  the  proper  interpretation  and 
due  execution  of  contracts.  They  have  no 
authority  to  modify  or  alter  the  contracts 
that  may  be  submitted  to  them  for  con- 
struction or  execution.  When  the  true  un- 
derstanding of  the  parties,  has  been  arrived 
at  it  becomes  in  itself  a  law  to  the  court, 
and  demands  a  scrupulous  fulfilment.  The 
legislature,  also,  is  incompetent  to  control 
or  vary  contracts,  and  any  law  having  that 
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effiect,  is  simplj  void.  Our  enquiry  in  this 
case  must,  therefore,  be  directed  to  ascer- 
tain in  what  iray  the  contract  between  the 
maker  and  holder  of  this  note,  is  to 
S48  be  executed  *under  existing*  circum- 
stances, in  conformity  with  its  true 
obli^tion,  and  with  leg^al  principles. 

They  were  both  dealing  in  an  unstable 
and  precarious  currency.  It  was  inconvert- 
ible, and  its  payment,  indefinite  in  point 
of  time,  was  contingent  upon  the  ratifica- 
tion of  a  treaty  of  peace  between  the  Con- 
federate States  and  the  United  States.  We 
have  only  to  revive  our  recollections  by 
consulting  the  table  that  has  been  given  in 
evidence,  to  renew  our  appalling  sense  of 
its  rapid  and  progressive  depreciation.  We 
can  more  sensibly  feel  and  test  this  by  work- 
ing out  results  by  this  table.  Suppose 
Lehman,  in  the  choice  offered  him,  had 
taken  the  first  note  of  $1,537,  he  would  only 
have  given  for  it  in  gold  $341,  and  would 
have  realized  at  its  maturity  only  $160, 
showing  a  loss  upon  the  operation  in  the 
coarse  of  Aye  months  of  $181.  So,  when  he 
chose  the  second  note,  he  paid  for  it  in  real 
value  only  about  $383  11.  Such  experience 
banished  credit  from  business  and  pecuniary 
transactions  during  the  Confederacy,  and 
made  cash,  a  necessity  in  all  dealings. 
Wherever  credit  was  given,  unless  it  was 
kmg  enough  to  survive  this  currency,  it 
necessarily  entailed  loss  and  often  most 
grievous  loss.  Hence  when  the  outcry  of 
hardship  is  raised  agninst  the  courts  in  the 
execution  of  these  Ck)nfederate  contracts,  it 
is  not  due  to  their  judgments,  but  rather  to 
the  evils  inseparable  from  such  a  deplorable 
state  of  the  currency.  It  is  not  in  the  power 
or  within  the  province  of  courts  to  avert  or 
redress  ills  proceeding  from  such  a  revolu- 
tionary state  of  society,  trade  and  currency. 
H  the  appellant's  pretension  is  sustained, 
and  this  note  is  to  be  scaled  as  of  its  date, 
then  he  makes  a  profit  of  near  $700,  receiv- 
ing; $1,062  for  what  cost  him  in  real  value, 
bot  $383,  at  the  time  of  his  purchase ;  his 
claim,  therefore,  is  two-fold ;  to  escape  what 
he  denounces  through  his  counsel  here  as 
an  atrocious  wrong,  and  reap  a  profit  of  a 
kind  he  could  never  have  contemplated. 
349  *But  if  he  may  thus  obtain  a  profit 
without  the  scope  and  intent  of  his 
bargain,  may  not  his  adversary  enjoy  a  gain 
vhich  results  to  him  as  the  fruit  of  his 
bargain?  In  any  event,  there  must  be  a 
toes  on  one  side  and  a  gain  on  the  other, 
and  it  is  the  province  of  the  court  to  fix  it 
according  to  the  understanding  of  the  par- 
ties and  the  legal  effect  of  their  dealings. 

Hazard  and  speculation,  after  a  certain 
period,  entered  of  necessity  into  all  dealings 
with  this  paper  ifioney.  I  will  not  say  that 
there  might  not  have  been  some  folks  of 
•mall  commerce  in  life  or  business,  who 
regarded  it  and  dealt  with  it  as  with  stable 
and  real  values ;  but  they  were  the  excep- 
tions from  which  no  rule  for  judicial  guid- 
ance can  be  safely  or  properly  drawn.  It 
is  not,  therefore,  a  matter  of  presumption  to 
impate  risk    to   Confederate   credits   at   a 


marked  stage  of  this  depreciation ;  it  was 
necessarily  in  the  contemplation  of  the 
parties,  at  least,  by  intendment  of  law,  if, 
in  some  rare  cases,  it  were  not  so  in  fact. 
How  else  shall  we  account  for  the  signal 
and  notorious  fact,  that  credit,  from  having 
universally  prevailed,  gave  way  during  the 
Confederacy  to  cash  in  all  business  trans- 
actions? It  was  plainly  because  credit  in 
such  a  currency,  was  unsafe  and  impracti- 
cable. 

When  we  come,  therefore,  after  the  ex- 
piration of  this  currency,  to  pronounce  upon 
debts  payable  therein  at  future  dates,  we 
must  necessarily  determine  who,  according 
to  the  fair  intent  of  the  parties  and  the 
principles  of  law, — creditor  or  debtor, — is 
to  bear  the  loss  incident  to  this  depreciating 
medium.  It  will  be  readily  conceded  that 
it  would  be  competent  for  the  parties  to 
provide  for  such  contingency  in  their 
agreement;  but  in  the  absence  of  such  pro- 
vision we  must  look  into  the  nature  of  the 
contract  and  the  rights  of  the  parties  to 
discern  where  this  liability  properly  rests. 
In  case  of  a  deferred  payment,    it  is  but  a 

reasonable  inference  that  the  debtor, 
350      in  thus  stipulating  for  credit,  *had  a 

motive  for  it,  and  expected  a  benefit 
from  it.  We  may  not  know  or  be  able  to 
conjecture  the  motive  or  the  benefit ;  but  he 
is  not  the  less  entitled  to  grati^  the  one  or 
enjo^  the  other.  Nay,  more;  if  he  has  no 
special  design  in  the  indulgence,  for  which 
he  bargains,  and  it  be  the  mere  result  of  a 
vague  or  visionary  caprice,  he  acquires  all 
the  incidental  advantages  that  attend  upon 
this  delay,  whether  contemplated  or  not, 
and  they  cannot  be  wrested  from  him  with- 
out a  violation  of  his  contract.  When  one 
engages  to  pay,  at  a  future  day,  the  notes 
of  a  depreciated  and  depreciating  currency, 
who  can  rightfully  undertake  to  say  that 
the  obligor  did  not  count,  as  he  reasonably 
might  have  done,  upon  a  greater  facility  of 
payment  from  the  greater  cheapness  of  the 
paper,  and  the  consequent  advance  of  prices 
at  that  day?  Or  how  can  he  be  denied  such 
advantages  if  they  really  occur,  although 
he  may  not  have  reckoned  or  foreseen  them? 
Whatever  may  be  his  bargain,  he  is  entitled 
to  its  legitimate  fruits.  So,  on  the  other 
hand,  if  the  creditor  gets,  on  the  agreed 
day,  the  commodity  for  which  he  contracted, 
though  fallen  in  value  since  the  date  of  the 
contract,  he  suffers  no  wrong,  though  it 
prove  a  loss,  for  jthe  simple  and  obvious 
reason  that  he  gets  all  he  bargained  for ; 
and  in  case  of  default,  his  measure  of  re- 
covery is  the  value  of  the  commodity  at 
the  time  of  delivery,  and  not  at  the  date  of 
the  contract. 

This  reasoning  is  strikingly  exemplified 
by  the  facts  of  this  case.  The  appellee. 
Crouch,  got  two  years'  time  on  his  pur- 
chase. This  indulgence  was,  of  course,  a 
material  and  valuable  ingredient  in  his 
contract.  The  medium  of  payment  became 
so  cheapened,  that  at  the  end  of  one  year 
he  sought  to  discharge  both  of  the  deferred 
instalments,    and    failing  at   that   time  to 
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retire    his   last   note,    he   was  prompt  and 

particular  in  offering  to  meet  it  at  maturity. 

Can  it  be  denied  that   he   faithfully  did  all 

he  agreed  to  do?    The  only  justifica- 

351  tion    attempted  *for   the   rejection  of 
this  tender,  was  the  great  depreciation 

of  the  paper;  but  there  seems  to  me  to  be 
no  mode  of  sustaining  this  plea,  except  by 
interpolating  in  the  contract  a  condition 
that  does  not  pertain  to  it ;  namely,  to  be 
payable  in  Confederate  notes,  provided  they 
had  not  fallen  in  value  since  the  contract. 
It  is  needless  to  say  that  the  whole  spirit 
of  the  law,  which  inflexibly  upholds  the 
sanctity  of  contracts,  would  revolt  against 
such  a  change  of  the  agreement,  and  such 
a  dangerous  precedent  as  it  would  be  of  the 
deliberate  infraction  of  the  terms  of  the 
parties.  The  obli^ration  of  the  creditor  to 
assume  the  risk  of  depreciation  in  such  a 
case,  inheres,  ex  justitia,  in  his  agreement 
to  receive  at  a  future  day  depreciating 
paper  money.  He  was  bound  to  contemplate 
the  probability  of  a  further  decline,  and  if 
he  did  not  guard  against  it  it  was  his  fault, 
and  he  must  take  the  consequences.  That 
this  contingency  was  in  the  mind  of  the 
appellant,  is  probable  from  his  selection  of 
the  last  note.  He,  doubtless,  thought  that 
safest,  as  it  had  the  greater  chance  of  sur- 
viving the  war,  and  of  being  realized  in  a 
better  or  improved  currency.  Should  he 
thus  bargain  for  this  benefit,  and  now  re- 
fuse to  bear  the  adverse  chance  which  has 
befallen  him?  It  is  never  a  hardship  to  be 
required  to  abide  one's  bargain ;  there  may 
be  an  individual  loss  in  it;  but  it  becomes 
a  solemn  pledge  to  the  public  of  the  cost  at 
which  the  law  protects  the  interest  of  trade, 
the  honor  of  pecuniar3'  dealings,  and  the 
sanctity  of  contracts. 

This  appeal  was,  doubtless,  allowed  to 
give  us  an  opportunity  of  reviewing  the 
case  of  Hearing's  adm'x  v.  Rucker,  in  which 
there  was  a  division  of  opinion.  I  have 
accordingly  reconsidered  that  case  in  its 
bearing  upon  this,  with  a  full  and  honest 
purpose  to  change  my  opinion,  if,  upon  a 
patient  review  of  it,  I  became  aware  of  its 
error.  I  have  not,  therefore,  gone  over  the 
grounds  or   authorities   that   were  so 

352  well    taken    and   ^expounded    by    my 
brother  Joynes  in  that  case,  but  have 

only  pursued  with  brevity  the  course  of 
reasoning  that  led  me  to  concur  in  his  opin- 
ion, and  now  conducts  me  to  a  reaffirmance 
of  it. 

For  these  reasons,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  court 
below,  which  may  not  be  amended  here. 
As  already  intimated,  interest  should  be 
allowed  on  the  sum  decreed,  from  the  date 
of  the  tender,  the  19th  of  July  1864. 

JOYNES,  J.  I  concur  with  Judge  Rives 
in  thinking — 

1.  That  the  evidence  proves,  that  **ac- 
cording  to  the  true  understanding  and 
agreement  of  the  parties,"  the  note  in  this 
case  was  payable  in  Confederate  treasury 
notes,  and  that  this  evidence  was  admissible 
against  Lohman,  the  endorsee. 


2.  That  the  evidence  proves  that  Crouch 
made  a  sufficient  tender  to  Lrohman  of  the 
Confederate  notes  payable  on  said  note, 
within  the  meaning  of  the  fourth  section  of 
the  act  of  March  3,  1866. 

3.  That  Crouch  not  being  therefore  in 
default,  the  court  has  no  authority  to  im- 
pose any  equitable  conditions  upon  him 
beyond  the  payment  of  the  sum  due  on  the 
note. 

4.  That  the  tender  was  not  sufficient  to 
stop  interest,  because  it  does  not  appear 
that  the  money  was  kept  in  readiness  to  t>e 
paid  whenever  it  might  be  called  for.  Gyles 
V.  Hall,  2  P.  Wms.  p.  378 ;  Shumaker  v. 
Nichols,  6  Gratt.  592 ;  Gammon  v.'  Stone,  1 
Ves.  sen.  R.  339.     And,  therefore, 

5.  That  the  decree  should  be  amended  so 
as  to  make  the  interest  run  from  the  matu- 
rity of  the  note,  and  that  so  amended  it 
should  be  affirmed. 

If  there  had  been  no  tender,  I  think  the 
court  should  have  imposed  equitable  terms 
on  the  plaintiff.  White  v.  Atkinson,  2 
Wash.  94,  establishes  that  when  a  contract 

for  the  purchase  of  land  is  made  in  a 
353      currency   *which    is   already    greatly 

depreciated,  and  which  is  constantly 
undergoing  still  further  depreciation,  spe- 
cific execution  will  not  be  decreed  in  favor 
of  a  vendee  who  is  in  default,  upon  his 
merely  paying  the  purchase  money  and 
interest  according  to  his  contract.  The 
same  principle  applies  equally  in  a  bill  to 
redeem  an  incumbrance.  I  incline  to  think, 
however,  that  all  that  I^ohman  could  have 
insisted  on  would  have  been  that  Crouch 
should  have  been  required  to  pay  him  the 
value  of  the  Confederate  money  he  paid 
Wyatt  for  the  note — that  would  have  saved 
Lohman  from  loss ;  while  to  give  him  the 
full  value  of  the  land,  which  was  not  his, 
would  be  to  give  him  more  than  he  parted 
with ;  and  thus  to  exceed  the  demands  of 
equity.  It  is  true  that,  as  a  general  rule, 
when  a  mortgagee  assigns  the  mortgage  for 
a  consideration  which  is  less  than  the  sum 
due  upon  the  mortgage,  the  assignee  is  en- 
titled to  the  benefit  of  his  bargain,  and  the 
mortgagor  will  not  be  allowed  to  redeem 
upon  paying  to  the  assignee  what  the  mort- 
gage cost  him ;  he  must  pay  all  that  is  due 
on  it.  Phillips  v.  Vaughan,  1  Vern.  R. 
336 ;  Williams  v.  Springfield,  ib.  476.  That 
rule  is  obviously  just,  where  the  only  con- 
dition of  redemption  is  the  payment  of  what 
the  mortgagor  owes  under  his  contract. 
But  I  doubt  whether  that  rule  can  justly  be 
applied  to  an  exceptional  case  where,  as  in 
White  v.  Atkinson,  the  court  requires  more 
than  the  payment  of  the  agreed  purchase 
money.  It  requires  more,  in  order  to  do 
justice  to  the  defendant,  and  justice  is  done 
to  him  when  he  is  paid  for  all  he  ever 
parted  with,  and  is  thus  protected  against 
loss. 

MONCURB,  P.,  dissented. 

Decree  amended  so  as  to  give  interest 
from  the  maturity  of  the  note,  and  affirmed. 
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354       *Rich.  Fred.  &  Pot.  R.  R.  Co.  v. 
Snead  &  Smith. 

JanuaxT  Term.  1M9.  RichmoDd. 
(Absent,  MONCUBS,*  P.) 
I.  Ow  BUI-5igiicd  by  RallnMd  President— Parol  EvU 

4eaee.— R.  the  president  of  a  railroad  company, 
si^ns  his  name  without  any  addition,  to  a  due  bill, 
acknowledffinff  that  there  is  due  to  S.  &  S.  $184,  in 
fall  of  labor  performed  on  cottage  lot  of  the  rail- 
road company.  It  beinir  uncertain  on  the  face 
of  the  note,  whether  the  labor  was  performed  for 
R.  or  the  company,  parol  evidence  Is  admissible 
to  ascertain  that  fact 

a.  RaUroail  PresMent— Authority  to  Make  Contracts 
—Doc  BUL-The  authority  of  the  president  of  a 
railroad  company  to  make  contracts  for  necessary 
labor  for  the  company,  is  Incident  to  his  office. 
And  be  may  furnish  evidence  of  the  amount  pay- 
able onder  the  contract,  either  before  or  after  the 
service,  and  put  that  evidence,  in  his  discretion, 
into  the  form  of  a  due  bill  or  promissory  note: 
anlesa  such  power  is  restricted  by  special  leffisla- 
doQ  or  by  regulations  of  the  company  known  to 
cbe  other  company  known  to  the  other  contracting 
uarty. 

J.  Vcrdfct  Contrary  to  Evidence. t— Where  theques- 
tioo  in  the  appellate  court,  is,  whether  a  verdict  is 
contrary  to  the  evidence,  where  the  ultimate 
facts  upon  which  the  legal  conclusion  in  the  case 
must  rest,  are  to  be  deduced  by  balancing  the 
different  facts  proved,  and  by  weighing  and  com- 
paring the  inferences  to  be  drawn  from  them, 
respect  should  be  paid  to  the  verdict  and  judg* 
meat  or  the  court  below. 

This  was  an  action  of  assumpsit  in  the 
Circuit  coort  of  the  city  of  Richmond, 
bronght  by  Joseph  H.  Snead  and  Benj.  E. 
Smith,  late  partners,  ag'ainst  the  Richmond, 
Fredericksburg'  &  Potomac  Railroad  Com- 
pany, to  recover  the  hires  of  slaves  which 
the  plaintiffs  alleged  were  employed  by  the 
company.  The  declaration  contained  only 
the  common  counts. 
Upon  the    trial   the   question   in  dispute 

was,  whether  the  slaves  had  been  hired 
335     by  Edwin  Robinson,  who  *was  at  the 

time  the  president  of  the  company, 
for  himself  or  for  the  company.  The  jury 
foand  a  verdict  for  the  plaintiffs,  for  the 
svm  of  four  hundred  and  eighty-four  dol- 
lars, with  interest  thereon  from  the  21st  of 
^y  1856  till  paid;  and  the  defendants 
thereupon  moved  the  court  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary 
to  the  evidence ;  but  the  court  overruled  the 
motion,  and  rendered  a  judgment  on  the 
▼erdict;  and  the  defendants  excepted,  and 
obtained  a  supersedeas.  The  material  facts, 
as  they  appeared  to  this  court,  are  stated 
bj  Judge  Joynes  in  his  opinion. 

Steger  &  Sands,  for  the  appellants. 
Lyons  &  Aug^ust,  for  the  appellees. 

*Be  was  a  relation  of  the  parties. 

^Verdict  Contrary  to  Bvldence.— See  mongraphic 
»*<<  on  "Bills  of  Exceptions"  appended  to  Stone- 
Dan  t.  Commonwealth.  S5  Qratt.  887;  and  note  to 
Rttd  V.  CouL.  22  Gratt-  984;  Dusenberry  v.  Alford, 
*W.  Va.  117.  and  see  also,  Corder  f.  Talbott,  14  W. 
Va.  2K,  citin«r  the  principal  case  as  authority  on 
Uds  point 


JOYNKS,  J.  This  is  an  action  of  as- 
sumpsit by  Snead  and  Smith  against  the 
Richmond,  f^redericksburg  &  Potomac  Rail- 
road Company,  to  recover  for  certain  work 
and  labor  performed  by  the  slaves  of  the 
plaintiffs.  The  declaration  contains  only 
the  common  counts.  And  the  principal 
question  is,  whether  the  money  claimed  by 
the  plaintiffs  is  due  from  the  railroad  com- 
pany or  from  Edwin  Robinson,  who  was 
president  of  the  compan3'  at  the  time  the 
work  was  done.  The  jury  found  a  verdict 
for  the  plaintiffs ;  and  the  court  overruled 
a  motion  of  the  defendants  for  a  new  trial. 
The  bill  of  exceptions  certifies  the  facts 
found  on  the  trial.  Such  was  the  obvious 
intention  of  the  certificate,  and  I  perceive 
no  inconsistency  between  any  of  the 
* 'facts*'  certified.  It  is  not  enough,  how- 
ever, that  a  bill  should  purport,  by  its 
terms,  to  certify  **the  facts  proved,"  if 
such  is  really  not  the  substance  of  what  is 
certified.     Vaiden's  case,  12  Gratt.  717. 

The  plaintiffs  gave  in  evidence  the  fol- 
lowing paper,  the  body  and  signature  of 
which  were  proved  to  be  in  the  handwrit- 
ing of  Robinson,  the  president  of  the  com- 
pany, and  which  was  given  by  him  to 
356  one  of  the  ^plaintiffs  upon  a  settle- 
ment for  the  work,  which  is  the  ground 
of  the  present  claim : 

''Richmond,  May  31, 1856. 

$484.  Due  Joseph  H.  Snead  and  Benja- 
min E.  Smith  four  hundred  and  eighty-four 
dollars,  in  full,  of  labor  performed  on  cot- 
tage lot  of  the  railroad  company,  the  same 
payable  on  demand,  with  interest  from  date. 

Ed.  Robinson.*' 

It  does  not  distinctly  appear,  from  the 
terms  of  this  paper,  whether  it  was  designed 
to  acknowledge  a  debt  due  by  Robinson, 
who  signed  the  paper  in  his  own  name,  or 
by  the  company,  whose  o£ficer  and  agent  he 
was,  and  upon  whose  lot  the  work  is  stated 
to  have  been  done.  The  language  is  am- 
biguous and  consistent  with  either  view, 
and  parol  evidence  of  the  consideration,  and 
of  the  origin  of  the  paper,  is  admitted  to 
explain  its  meaning  in  this  respect.  Early 
V.  Wilkinson,  9  Gratt.  68,  1  Am.  Lead.  Cas. 
606,  3d  ed. ,  notes  to  Rathbone  v.  Budling ; 
Nash  V.  Towne,  5  Wall.  U.  S.  R.  689.  That 
would  be  so,  even  if  the  action  were  founded 
on  the  paper  itself.  It  is  so  a  fortiori  where 
the  action,  as  in  this  case,  is  founded  on 
the  original  consideration. 

It  was  proved  on  the  part  of  the  plaintiffs, 
among  other  things,  that  they  removed  to 
Ashland,  where  the  cottage  lot  is  located, 
in  the  fall  of  1854;  that  Robinson,  who  was 
the  president  of  the  railroad  company,  ap- 
plied to  the  plaintiff  Snead  to  hire  the  hands 
of  the  plaintiffs,  and  agreed  to  give  him 
$1  25  a  day  for  each  of  them ;  that  during 
the  months  of  November  and  December  1854, 
the  hands  worked  under  the  direction  of  one 
Thompson,  who  was  a  section  master  upon 
the  railroad  of  the  defendants;  that  in  Jan- 
uary 1855,  the  hands  of  the  plaintiff  were 
turned  over  to  the  control  and  management 
of  the  plaintiff  Smith,  who  made  all  the 
contracts    for    work      done    by   them    and 
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357  kept  the  *accounts;    that    they    were 
seen  at   work   under  the   direction  of 

Thompson,  the  section  master,  sometimes 
upon  the  railroad  of  the  defendants  and 
sometimes  upon  the  cottage  lot,  the  property 
of  defendants ;  that  some  of  the  first  work 
done  by  the  hands  of  the  plaintiffs  were 
paid  for  by  the  defendants;  and  that  be- 
tween 1852  and  1856  one  Taylor  was  em- 
ployed by  said  Robinson  to  do  work  upon 
the  cottage  lot  of  the  defendants,  for  which 
work  he  was  paid  by  defendants.  It  was 
further  proved  by  the  plaintiffs,  that  in  the 
spring  of  1856,  the  plaintiff  Smith  being 
about  to  remove  from  Ashland  to  the  county 
of  Luenburg,  the  plaintiff  Snead  advised 
him  to  go  down  to  Richmond  and  settle  the 
accounts  with  the  defendants;  that  Smith 
went  down  accordingly,  and  when  he  re- 
turned told  Snead  that  he  had  taken  a  note 
with  interest,  but  that  in  consequence  of 
the  action  of  Thompson  he  had  been  com- 
pelled to  lose  about  ilOO. 

These  are  all  the  material  facts  proved 
by  the  plaintiffs,  except  one  or  two,  to  be 
mentioned  hereafter. 

The  defendants  gave  in  evidence  certain 
proceedings  of  the  board  of  directors  of  the 
railroad  company,  and  other  documents 
connected  therewith,  from  which  the  fol- 
lowing facts  appear: 

In  the  year  1836,  the  railroad  company 
purchased,  for  the  purpose  of  procuring 
timber  and  wood  for  the  use  of  the  railroad, 
a  tract  of  over  400  acres  of  land,  on  which 
Ashland  is  now  situated.  A  cottage  was 
subsequently*  built  upon  this  land,  but  the 
date  of  its  erection  does  not  appear,  though 
it  seems  to  have  been  erected  prior  to  No- 
vember 1852.  In  November  1852  the  board 
of  directors  passed  a  resolution  authorizing 
the  president  to  convey  a  title  upon  pay- 
ment of  the  purchase  money,  to  such  per- 
sons as  had  purchased  or  might  purchase 
any  portion  of  the  lands  of  the  company  in 
the  neighborhood  of  *^he  cottage.    This 

358  building  *was  erected   at  the  expense 
of  the  railroad  company.     In  July  1857 

the  board  passed  a  resolution  reciting  that 
the  president  had,  under  the  authority  con- 
ferred by  the  resolution  of  November  1852, 
disposed  of  43  acres  and  a  fraction,  of  the 
land,  comprising  lots  No.  22,  23  and  24,  to 
himself  and  others  associated  with  him  in 
the  improvement  known  as  the  Hotel  prop- 
erty, and  that  upon  said  lot  No.  24,  a  build- 
inj;  known  as  the  Cottage  building  had  been 
located  at  the  expense  of  the  company,  the 
cost  of  which,  with  such  other  improvements 
as  had  been  made  in  like  manner,  was  to 
be  refunded  by  the  said  purchasers,  and 
directing  a  conveyance  of  the  said  property 
to  Edwin  Robinson  and  his  associates,  upon 
payment  of  the  coat  of  such  improvements 
and  interest,  to  be  ascertained  by  the  treas- 
urer and  superintendent.  In  September 
1857  a  resolution  was  adopted  appointing 
one  arbitrator  to  act  with  another  to  be 
selected  by  the  Ashland  Hotel  Company, 
for  the  purpose  of  ascertaining  the  expenses 
which  had  been  incurred  by  the  company 
in    the    erection   of  the   cottage  and  other 


buildings,  and  in  the  improvement  of  the 
adjoining  grounds.  In  April  1858  the  arbi- 
trators made  their  report,  in  which  they 
stated  that  the  railroad  company  furnished 
all  the  materials  and  executed  all  the  work 
for  the  cottage  building,  except  the  paint- 
ing, plastering,  a  portion  of  the  window 
blinds,  and  the  gas  fixtures ;  that  in  respect 
to  the  gravelled  walk  and  the  decorations 
of  the  lawn,  the  gravel,  and  most  of  the 
labor  of  spreading  it,  were  furnished  by  the 
railroad  company,  and  that  the  cutting 
down  of  the  tree«  and  wood  on  the  lawn, 
and  the  grubbing  and  shrubbing  of  the 
lawn  were  done  by  the  railroad  company, 
and  that  the  balance  of  the  work,  such  as 
grubbing,  ploughing  and  grass  seeding, 
were  done  by  the  hotel  company.  They 
assessed  the  cost  of  the  improvements 
359  as  follows:  *The  cottage,  as  far  as 
completed  by  the  railroad 
company,         .  $2,150  00 

Bathing  house  and  kitchen,        .  350  00 

Gravelled  walk  and  work  on  lawn,      100  00 


$2,600  00 
At  the  same  time  the  board  passed  a 
resolution  confirming  the  report  of  the  ap- 
praisers, and  reciting  that  it  had  been 
agreed  between  the  Railroad  Company  and 
the  Ashland  Hotel  and  Mineral  Well  Com- 
pany, that  the  latter  company  should  pay 
the  amount  assessed  by  the  said  report,  and 
that  the  property  upon  which  the  said  cot- 
tage and  other  improvements  were  located 
should  thereupon  be  conveyed  to  said  hotel 
company,  and  that  a  deed  had  been  executed 
and  tendered  in  accordance  with  said  agree- 
ment, and  directing  the  treasurer  of  the 
railroad  company,  before  the  delivery  of 
the  said  deed,  to  require  of  the  hotel  com- 
pany their  obligation,  payable  on  demand 
for  $4,407  50,  with  interest,  with  E^win 
Robinson  as  security,  who  should  execute 
his  individual  bond  for  the  same  sum,  and 
payable  in  like  manner,  and  deposit  with 
the  treasurer  one  hundred  shares  of  the 
stock  of  said  company,  with  a  power  of  sale 
as  a  further  security.  / 

It  was  further  proved  by  the  defendants 
that,  for  several  years  prior  to  1856,  Edwin 
Robinson  claimed  the  hotel  and  cottage  lota 
as  his  own,  and  had  expended  large  sums 
in  the  improvement  of  them ;  that  he  built 
a  hotel  upon  the  hotel  lot,  which  he  kept 
by  an  agent;  that  the  improvements  put 
upon  the  property  by  Robinson  were  very 
extensive,  the  cost  of  them  in  1856,  at  which 
time  they  had  all  been  completed,  being 
some  $50,000  or  $60,000 ;  that  he  had  built 
and  paid  for  two  cottages  on  the  cottage 
lot,  and  had  also  paid  for  certain  additions 
to  the  ball  room,  which  was  on  the  said  lot, 
and  for  certain  repairs  to  the  fencing  and 
other  job  work  on  the  said  lot,  all 
360  before  1856;  that  the  cottage  *lot  was 
used  by  Robinson  in  conjunction  with 
the  hotel  lot,  the  ball  room,  billiard  saloon 
and  bowling  alley  being  on  the  cottage  lot ; 
that  Edwin  Robinson  was  the  principal  if 
not  the  only  stockholder  in  the  Ashland 
Hotel   and   Mineral    Well    Company;    that 
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after  the  appraisement  aforesaid,  the  prop- 
erty aboTe  mentioned  was  conveyed  to  said 
company;  that  Robinson  about  1855  and 
1856  was  hard  run  for  money,  but  that  his 
credit  was  good,  and  he  could  always  bor- 
row large  sums. 

It  was  proved,  on  the  part  of  the  plain- 
tiffs, in  addition  to  the  facts  already  men- 
tioned, that,  prior  to  the  fall  of  1860,  Kdwin 
Kobinson  had  failed,  and  left  the  State  of 
Virginia ;  that  he  as  a  man  of  integrity, 
and  that  the  plaintiff  Snead  had,  from  time 
to  time,  lent  him  money,  for  some  of  which 
he  still  held  his  bonds ;  that  payment  of  the 
debt  claimed  in  this  action  was  not  claimed 
of  the  defendants  before  the  fall  of  1860 
(when  the  action  was  commenced),  because 
the  plaintiffs  were  not  in  want  of  money, 
and  the  debt  bore  interest,  and  was  consid- 
ered a  good  investment. 

It  was  further  proved  by  the  treasurer  of 
the  defendants,  that  while  Robinson  was 
president  he  did  sometimes  execute  notes 
for  the  defendants;  that  these  notes  were 
in  printed  forms»  in  which  the  company 
promised  to  pay,  and  were  signed  by  Rob- 
inson as  president ;  that  the  usual  mode  of 
certifying  work  done  for  the  company,  was 
for  the  superintendent  to  certify  what  was 
done  and  its  value,  and  to  accompany  the 
certificate  with  an  order  on  the  treasurer  to 
pay  it,  which  was  the  course  required  by 
the  regulations  of  the  company ;  and  that 
the  witness  had  never  known  the  president 
to  give  such  certificate  for  work  done  for 
the  company. 

The  defendants  further  proved  that  about 
twelve  years  before  the  trial  (which  was  in 
March  1868),  a  witness  who  met  the 
361  plaintiff  Snead  at  Ashland,  heard  *him 
say,  that  he  was  very  busy  doing 
some  work  for  Mr.  Robinson  on  the  cottage 
lot. 

These  are  all  the  material  facts  of  the 
case. 

The  original  contract  of  hiring  was  made 
with  the  plaintiff  Snead  by  Robinson,  who 
was  then  the  president  of  the  railroad  com- 
pany. Both  he  and  the  company  were  then 
probably  engaged  in  doing  work  upon  the 
cottage  lot,  though  it  does  not  appear  when 
Sobinson  commenced  his  improvements 
upon  that  particular  lot.  The  terms  of  the 
contract,  except  as  to  the  price,  do  not  ap- 
pear; as  far  as  appears  nothing  was  said 
aboat  the  particular  work  for  which  the 
oei^oes  were  hired,  or  as  to  the  party  who 
was  to  pay  the  hire.  The  contract  was  made 
some  time  in  the  fall  of  1854,  and  the  slaves 
worked  in  the  months  of  November  and 
December  of  that  year.  What  particular 
work  they  did  in  those  months  does  not  ap- 
pear; but  it  does  appear  that  the  work, 
whatever  it  was,  was  done  under  the  direc- 
tion of  Thompson,  who  was  a  section  mas- 
ter of  the  defendants.  The  necessary 
inference  is,  that  it  was  work  done  for  the 
defendants;  for  it  cannot  be  presumed  that 
the  agent  of  the  defendants  would  have  the 
direction  of  the  hands  engaged  in  working 
for  any  party  other  than  the  defendants. 
Whether  there   was   a  new  contract  after 


January  1,  1855,  when  the  control  of  the 
slaves  and  the  making  of  the  contracts  for 
their  labor,  were  turned  over  to  the  plaintiff 
Smith,  does  not  appear.  But  the  slaves 
still  worked  as  before,  under  the  direction 
of  Thompson,  who  was  still  a  section  mas- 
ter of  the  defendants.  They  so  worked, 
sometimes  on  the  railroad  of  the  defend- 
ants, and  sometimes  on  the  cottage  lot. 
And  it  does  not  appear  that  these  slaves 
worked  at  any  time  upon  the  cottage  lot, 
except  under  the  direction  of  said  Thomp- 
son. The  inference  must  be,  for  the  reason 
already  assigned,  that  all  the  work  done  by 
them  on  the  said  lot,  was  done  for  the 

362  defendants,  and  that  *they   were   in 
their  service.     They   were,  therefore, 

employed  sometimes  upon  the  cottage  lot, 
and  sometimes  upon  the  railroad,  as  occa- 
sion required,  but  always  under  the  direction 
of  Thompson. 

And  accordingly  the  plaintiffs  understood 
that  their  contract  was  with  the  railroad 
company.  Snead  advised  Smith  to  go  to 
Richmond  to  settle  his  accounts  with  the 
company.  Smith  went  to  Richmond  and 
had  the  settlement,  and  when  he  came  back 
told  Snead  that  he  had  taken  a  note  with 
interest,  but  that  in  consequence  of  the 
action  of  Thompson  he  had  been  compelled 
to  lose  about  $100.  Robinson  was  then  in 
good  credit. 

Why  should  Snead  then  treat  the  claim  to 
be  settled  as  one  against  the  company,  if 
it  was  really  against  Robinson?  And  what 
had  Thompson  to  do  with  the  claim,  except 
as  the  agent  of  the  defendants,  under  whose 
direction  the  slaves  had  worked  in  their 
service?  It  further  appears,  that  the  pay- 
ment of  the  note  was  not  sooner  demanded 
of  the  defendants,  only  because  it  bore  in- 
terest, and  was  regarded  as  a  good  invest- 
ment. 

But  that  is  not  all,  for  it  appears  that 
some  of  the  first  work  done  by  the  plaintiffs' 
slaves  was  paid  for  by  the  defendants. 
This  was  an  admission  that  the  slaves  were 
in  their  service,  and,  in  the  absence  of 
notice  to  the  company,  gave  the  plaintiffs 
a  right  to  look  to  the  defendants  for  the 
payment  of  the  subsequent  hires,  at  least 
to  the  extent  of  all  the  work  done  upon  their 
property. 

It  is  true  that  Robinson  was,  at  the  same 
time,  doing  work  at  his  own  expense,  upon 
the  cottage  lot;  but  it  does  not  appear  that 
the  slaves  of  the  plaintiffs  did  any  work  on 
that  lot,  or  elsewhere,  under  his  direction, 
or  under  the  direction  of  any  agent  or  ser- 
vant of  his.  The  improvements  put  upon 
the  cottage  lot  by  him  may  have  been  more 
extensive     and     costly     than     those 

363  *^put  upon  it  by  the  defendants,  but  it 
appears  that  those  of  the   defendants 

amounted  to  $2,600,  at  least.  And  while 
Robinson  claimed  the  lot  under  an  executory 
agreement  with  himself  as  president  of  the 
company,  with  the  terms  of  which  he  had 
not  yet  complied,  and  which  had  not  yet 
been  assented  to  by  the  board  of  directors, 
the  title  was  confessedly  in  the  defendants, 
and  so  remained  until   after  April  13,  1858. 


135 


19  QRATT. 


Virginia  Rbports,  Annotated. 


364,  366,  366 


It  is  insisted,  however,  that  the  appraise- 
ment of  the  arbitrators  shows  that  of  the 
$2,600  assessed  by  them  as  expended  by  the 
railroad  company  upon  the  improvement  of 
the  cottage  lot,  only  $100,  was  for  such  labor 
as  would  probably  be  performed  by  slaves. 
But  this  proves  nothing  against  the  plain- 
tiffs. They  were  not  privy  to  that  ap- 
praisement, and  are  not  bound  by  it.  The 
slaves  may  have  performed  labor  in  con- 
nection with  the  cottage,  bathing  house  and 
kitchen,  and  which  was,  therefore,  em- 
braced in  the  first  two  items  of  $2,150,  and 
$350,  or  it  may  have  been  the  intention  of 
Robinson  to  charge  himself  with  the  pay- 
ment of  the  note  held  by  the  plaintiffs,  al- 
though the  work  was  done  for  and  on  the 
credit  of  the  company,  and  he  may,  there- 
fore, have  given  no  account  of  it  to  the 
arbitrators.  But,  however  all  this  may 
have  been,  and  whatever  Robinson  may 
have  done  or  intended,  without  the  knowl- 
edge and  assent  of  the  plaintiffs,  the  work, 
as  we  have  seen,  was  done  upon  a  lot  be- 
longing to  the  defendants;  it  was  done 
under  the  direction  of  an  agent  and  servant 
of  the  defendants,  while  they  were  engaged 
in  making  improvements  on  the  said  lot ; 
the  plaintiffs  understood  and  believed  that 
their  contract  was  with  the  defendants, 
and,  therefore,  gave  credit  to  them  alone ; 
and  they  were  justified  in  thus  giving  credit 
to  the  defendants,  by  the  fact  that  the 
defendants  had  paid  them  for  part  of  the 
labor  of  the  same  slaves,  and  had  not  noti- 
fied them  that  they  would  be  liable  no 
longer,  even  for  work  done  on  their  prop- 
erty. 
364  *The  authority  of  Robinson  as  pres- 

ident of  the  railroad  company,  to  make 
contracts  for  the  necessary  labor  for  the 
company,  was  incident  to  his  office,  and 
has  not  been  disputed.  So  he  might  fur- 
nish evidence  of  the  amount  payable  under 
the  contract,  either  before  or  after  the  per- 
formance of  the  service,  and  put  that  evi- 
dence, in  his  discretion,  into  the  form  of  a 
due-bill  or  promissory  note.  Such  inci- 
dental powers  exist  by  law  and  general 
usage,  and  exist  in  all  cases  where  the 
authority  of  the  president  is  not  restricted 
by  special  legislation,  or  by  regulations  of 
the  company  known  to  the  other  contracting 
party.  And  it  is  obvious  from  the  testi- 
mony of  the  treasurer,  that  there  was  then 
no  regulation  of  the  company  restricting 
the  power  of  Robinson  to  execute  promissory 
notes  for  the  company. 

The  argument,  however,  is,  that  as 
Robinson  usually  gave  notes  of  the  company 
on  printed  forms,  and  signed  them  as  pres- 
ident, it  is  to  be  presumed  that  the  paper 
given  to  the  plaintiffs,  which  is  not  on  a 
printed  form,  and  not  signed  as  president, 
was  not  intended  to  bind  the  company.  It 
is  not  proved  that  he  never  gave  an  ac- 
knowledgment of  debt,  or  made  any  other 
paper  binding  the  company,  except  on  a 
printed  form,  and  with  the  addition  of 
president  to  his  signature.  But  if  that  had 
been  proved,  it  would  only  have  been  a  cir- 
^um9tance  to   be   weighed  by  the  jury,  in 


determining  the  question  in  this  case, 
namely,  whether  the  work  for  the  price  of 
which  the  action  is  brought,  was  done  for 
the  defendants,  and  so  as  to  make  them 
liable  to  pay  for  it. 

Upon  the  whole,  I  am  of  opinion  that  the 
verdict  of  the  jury  is  fully  sustained  by  the 
facts  proved. 

It  is  not  necessary  therefore  to  say  any- 
thing in  reference  to  the  case  of  Slaughter's 
adm'r  v.  Tutt,  12  I^eigh  147,  which  was 
cited  in  the  argument  by  the  counsel  for 
the  railroad  company,  to  show  that  as 
365  the  facts  •proved,  and  not  the  evi- 
dence merely,  has  been  certified,  we 
ought  to  draw  our  own  conclusions  from 
them,  uninfluenced  by  the  opinion  of  the 
jury  or  of  the  Circuit  court.  That  case, 
however,  admits,  that  when  the  facts  proved 
do  not  establish  the  fact  necessarj*  to  a  just 
conclusion,  but  such  further  fact  is  to  be 
inferred  from  the  facts  proved,  and  the 
facts  proved  leave  it  uncertain  whether  such 
further  fact  can  or  cannot  be  fairly  in- 
ferred, respect  ought  to  be  paid  by  the  ap- 
pellate court  to  the  verdict  and  judgment 
in  the  court  below ;  and  I  apprehend  that 
respect  should  thus  be  paid  to  the  verdict, 
and  judgment  below,  in  every  case  where 
the  ultimate  facts  upon  which  the  legal 
conclusion  in  the  case  must  rest,  are  to  be 
deduced  by  balancing  the  different  facts 
proved,  and  by  weighing  and  comparing 
the  inferences  to  be  drawn  from  them.  In 
such  a  case,  this  court  should  not  reverse 
the  judgment  upon  the  verdict,  unless  it  be 
a  case  of  **plain  deviation." 

I  am  of  opinion,  therefore,  to  affirm  the 
judgment. 

RIVES,  J.,  concurred  in  the  opinion  of 
Joynes,  J. 

Judgment  affirmed. 


366 


*Alley  &  als.  v.  Rogers. 
January  Term.  1800,  Richmond. 


I.  Case  at  Bar— Negotiable  Notc»-Confederate  Cur- 

rency.— On  the  24th  of  May  18G0,  G.  conveyed  real 
estate  in  Henrico  to  W.  to  secure  four  negotiable 
notes  of  that  date,  payable  in  6, 12. 18  and  24  months 
to  R.,  who  lived  in  Kentucky.  The  notes  were 
endorsed  by  R.  and  deposited  by  him  in  the  F. 
bank  for  collection.  On  the  21st  of  February  18S1. 
O.  conveyed  to  A.  this  real  esute,  with  much  more, 
in  trust  for  payment  of  his  debts:  debts  beinv  a 
lien  upon  any  of  the  property  to  be  paid  first  On 
the  17th  of  April  1803,  A.  sold  the  greater  part  of  the 
real  estate  conveyed  to  W.,  and  conveyed  the  same 
by  deeds  of  different  dates  to  the  purchasers;  and 
some  of  these  purchasers  conveyed  subsequently 
to  others.  The  last  two  of  the  notes  aforesaid 
were  protested  for  nonpayment,  and  remained  in 
the  bank  until  the  14th  of  September  186a.  when 
A.  paid  them  to  the  bank  In  Confederate  notes, 
and  took  them  up;  Confederate  notes  beiuflr  then 
the  only  currency,  and  being  generally  received 
by  the  banks  in  payment  of  notes  either  owned  by 
the  bank  or  deposited  for  collection,  and  being 
then  depreciated  to  about  twelve  for  one  in  gold: 
but  the  deed  of  trust  to  W.  was  not  released. 
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After  the  war  R.  filed  his  blU  claiming  that  the 

two  notes  were  still  due.  and  seeking  to  enforce 

the  trust  for  their  payment,  and  he  made  Q.,  the 

bank.  A.,  and  the  purchasers  from  A.,  and  the 

present  holders,  parties.    HsiJ>: 

I.  Note  in  Bank  for  Collection— Protested— Payment 
to  Bsak.— If  a  note  deposited  for  collection  in  a 
bank  where  it  is  made  payable,  is  not  paid  at 
maturity,  bnt  beinsr  protested,  is  permitted  by 
the  owner  to  remain  in  the  bank,  however  long 
or  from  whatever  motive,  he  may  permit  it  thus 
to  remaii)  there,  it  may,  as  a  sreneral  rule,  be 
safel}'  paid  to  the  bank  by  the  debtor:  provided 
he  has  no  notice  that  the  bank  in  fact  has  no 
aathority  to  receive  the  money. 

a  Ssae— Payaent  in  Confederate  Currency. *->In  re- 
gard to  notes  deposited  at  a  bank  for  collection 
dnrlnff  the  war,  when  Confederate  money  was 
the  oniy  currency,  they  mi^ht  properly  have 
been  paid  In  such  money:  at  least  without 
noUce  that  other  money  was  demanded. 

3.  Smwu  Protested— Left  in  B«nk— Qiuore.— In  re- 
gard to  notes  payable  at  bank  before  the  war, 
deposited  for  collection  and  protested  for 
J67  non-payment,  but  neglected  *to  be  with- 
drawn by  the  owner  residinff  in  this  State 
—Qtutre:  whether,  after  two  or  three  years,  the 
bank  had  authority  to  receive  payment  of  such 
notes  in  a  currency  which  came  into  existence 
after  the  protest  of  the  notes,  and  had  depreci- 
ated in  value  at  the  time  of  payment  as  twelve 
to  one  compared  with  specie,  in  which  payment 
mlrht  legally  have  been  demanded. 

t  Ssae—Non-Resideat  Owner— Payment  In  Confed. 
crate  Carrency.- In  this  case  of  a  non-resident 
owner,  the  bank  had  no  authority  to  receive 
payment  of  the  two  notes  in  the  depreciated  Oon* 
federate  currency;  the  payment  by  A.  was  a  void 
payment,  and  the  said  notes  are  still  due  and 
unpaid,  and  the  deed  of  trust  to  W.  to  secure 
them  is  a  subsistlnfir  security;  and  R.  is  entitled 
to  have  the  same  enforced  for  the  payment  of 
laid  notes. 

t  Caw  at  Bar— Sale  of  Land  to  Pay  Debt— R.  is  en- 
titled to  have  a  decree  for  the  sale  of  the  said 
real  estate,  without  first  proceeding  against  Q.. 
or  the  bank,  or  A.,  or  any  other  person. 

i.  Praceedlnrs  acalnst  Purchasers  of  Land,  Sub- 
fKtte  Llens.t— If  It  is  not  necessary  to  sell  the 
whole  of  the  real  estate  conveyed  to  W.,  to  pay 
said  notes,  the  part  not  sold  by  A.  is  first  to  be 
sold;  and  after  applyinir  the  proceeds  of  said 
sale  to  the  payment  pro  tanto  of  said  notes,  the 
balance  due  upon  them  should  be  raised  ratably 
out  of  the  lets  now  held  by  the  purchasers  re- 
spectlTely,  in  proportion  to  the  amounts  of  the 
purchase  money  for  which  they  were  respec- 
tlYclysoldby  A-  on  the  17th  April  1868,  without 

"CoOactlmi  by  Agent  In  Depreciated  Currency.— See 

EwartT.  Saunders,  25  Oratt.  807;  Pilson  v.  Bushong, 
»Gratt8S7. 

^Prseeediiifs  against  Purchasers  of  Land,  5ub|ect  to 
(-!■■  •!  Judgment,  Deed  of  Trust,  etc.— While  there  is 
ooe  decision  to  the  contrary  (Beverley  v.  Brooke,  2 
Uigh  425).  it  seems  now  well  settled  in  Virginia 
that  when  land,  subject  to  a  lien,  is  bought  by  pur- 
chaaerR  at  diflerent  times,  the  purchasers  shall  be 
objected  in  equity  in  the  inverse  order  of  their 
pvchases.  if  any  of  the  land  remains  in  the  hands 
<rfthe  debtor,  that,  of  course,  should  be  subjected 
'^nt.  See  Bren«rle  v.  Richardson,  78  Va.  406;  Mcaas- 


regard  to  the  dates  of  the  deeds  from  A.  to  the 
purchasers. 
7.  Decree— Interlocutory— Decree  between  Co-Defend- 

ants.t— The  decree  for  the  sale  of  the  land  for 
the  payment  of  the  said  notes,  being  interlocu- 
tory, though  it  is  affirmed  on  appeal,  there  may 
be  a  decree  between  the  co-defendants  when 
the  cause  goes  back,  if  it  is  a  proper  case  for 
such  a  decree. 

On  the  24th  of  May,  1859,  Benjamin  W. 
Green,  by  deed  of  trust  dated  on  that  day 
and  duly  recorded,  conveyed  certain  real 
estate  in  the  town  of  Sidney,  in  the  county 
of  Henrico,  to  John  G.  Williams  and  Mor- 
timer M.  Young,  as  trustees,  to  secure  to 
B.  B*.  Rogers  the  payment  of  four  negoti- 
able notes,  dated  on  the  same  day,  and 
payable  at  6,  12,  18  and  24  months  after 
date,  at  the  Farmers  Bank  of  Virginia. 
The  word  ** Farmers*'  was  omitted  in  the 
notes,  and  there  was  a  blank  in  its  place, 
but  they  were  plainly  intended  to  be 
S68  ^payable  at  the  Farmers  Bank  of  Vir- 
ginia, and  were  so  treated  by  the 
parties.  On  the  28th  of  August,  1860,  the 
said  J.  G.  Williams,  M.  M.  Young  and  B. 
F.  Rogers,  by  deed  dated  on  that  day,  re- 
leased to  B.  W.  Green  a  portion  of  the  said 
real  estate  conveyed  by  the  said  deed  of 
trust.  The  notes  were  deposited  in  the  said 
bank  for  collection.  The  first  and  second 
were  paid  at  maturity,  or  at  least  no  ques- 
tion arises  in  regard  to  them  in  this  case. 
The  third  and  fourth  for  $1,811  08,  due  No- 
vember 27,  1860,  and  $1,860  94,  due  May  27, 
1861,  were  not  paid  at  maturity,  but  were 
protested  for  non-payment. 

On  the  21st  of  February  1861,  the  said  B. 
W.  Green  and  his  wife,  by  deed  of  trust 
dated  on  that  day,  conveyed  all  his  property, 
including  his  interest  in  the  said  real  estate 
in  Sidney,  to  A.  D.  Williams  and  others, 
trustees,  to  secure  the  payment  of  certain 
debts  upon  certain  terms  and  conditions 
therein  mentioned.  A.  O.  Williams  alone 
acted  as  trustee  under  that  deed ;  and  on 
the  17th  of  April,  1863,  he  sold  a  part  of  the 
property  thereby  conveyed,  including  the 
greater  part  of  the  real  estate  in  the  town 
of  Sidney,  conveyed  by  the  deed  of  trust  to 
J.  G.  Williams  and  M.  M.  Young,  and  not 
released  as  aforesaid.  By  the  terms  of  the 
deed  of  trust  from  Green  and  wife  to  A.  D. 
Williams,  &c.,  the  trustee  was  directed, 
after  paying  the  expenses  of  the  trust,  to 
apply  the  trust  fund  in  the  first  place  to 
the  payment  of  '^all  liens  by  deeds  of  trust, 
judgments,  or  otherwise,  upon  said  trust 
property." 

On  the  14th  of  September  1863,  about  five 
months    after  the  sale  made  by  said  A.  D. 

key  V.  O'Brien.  16  W.  Va.  791 ;  Reuick  v.  Ludington. 
20  W.  Va.  511;  Conrad  v.  Harrison.  3  Leigh  532; 
Rodgers  v.  McClner,  4  Oratt  81;  Henkle  v.  Allstadt, 
4  Oratt.  281.  See  McClung  v.  Belrne,  10  Leigh  402, 
and  Jones  y.  Phelan,  20  Oratt.  241,  where  the  prin- 
cipal decisions  are  discussed.  See  also,  2  Min.  Inst. 
(4th  Ed.)  806,  and  cases  there  collected. 

tOecree  between  Co-Defendants.— As  to  when  there 
is  a  proper  case  for  a  decree  between  co-defendants, 
see  foot'fioU  to  Ould  v.  Myers,  23  Oratt  383. 
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Williams  as  aforesaid,  he  paid  the  amount 
of  the  said  two  protested  negotiable  notes 
at  the  Farmers  Bank  of  Virginia  in  Con- 
federate money  at  par,  though  the  same 
was  then  depreciated  in  value  in  comparison 
with  gold  as  twelve  to  one,  and  the  notes 
were  thereupon   delivered   to  him  by 

369  *the  receiving  teller  of  the   bank,    to 
whom    the    Confederate    money    was 

paid. 

At  the  time  of  the  execution  of  the  deed 
of  trust  from  Green  to  J.  G.  Williams  and 
M.  M.  Young,  for  the  benefit  of  B.  F. 
Rogers,  the  said  Rogers  was  a  resident  of 
Bourbon  county,  in  the  State  of  Kentucky, 
as  is  stated  in  the  deed,  and  he  has  ever 
since  continued  to  reside  there.  It  does  not 
appear  that' he  had  any  agent  in  Virginia 
to  attend  to  the  collection  of  the  said  two 
notes,  except  so  far  as  the  said  bank  might 
be  considered  as  such  an  agent.  Something 
is  said  in  the  record  as  to  Messrs.  Macfar- 
land  and  Roberts  having  been  his  agents 
or  attorneys,  but  there  is  no  proof  of  the 
fact,  and  certainly  none  that  they  had  any 
agency  in  regard  to  the  said  notes  before 
the  end  of  the  war.  The  notes  remained  in 
the  bank  after  they  were  protested,  and 
until  they  were  paid  as  aforesaid. 

After  A.  D.  Williams  had  paid  the  amount 
of  the  said  two  notes  as  aforesaid,  he  called 
on  J.  G.  Williams  and  M.  M.  Young,  trus- 
tees in  the  deed  for  the  benefit  of  B.  F. 
Rogers,  and  requested  them  to  execute  a 
release  of  that  deed,  at  the  same  time  ten- 
dering to  them  for  execution  such  a  release 
which  had  been  previously  prepared ;  but 
they  refused  to  do  so,  as  B.  F.  Rogers  was 
not  a  party  to  the  said  release.  A.  D.  Wil- 
liams thereafter  brought  a  suit  in  chancery 
to  compel  the  execution  of  such  a  release, 
but  the  papers  belonging  to  the  suit  were 
destroyed  in  the  great  fire  in  Richmond  on 
the  3d  of  April  1865,  and  the  suit  seems  to 
have  been  since  abandoned. 

When  the  war  was  over,  B.  F.  Rogers, 
after  being  informed  of  what  had  transpired 
during  the  war  in  regard  to  the  said  notes 
and  the  property  conveyed  for  their  security 
as  aforesaid,  claimed  the  said  notes  as  still 
being  due  and  unpaid  to  him,  and  requested 
the  trustees  in  the  deed  for  his  benefit  to 
proceed  lo  execute  the  trusts  of  the 
same ;  which,  however,   they  declined 

370  *to   do,    except    under    a  decree  of  a 
court  of  chancery.     And  accordingly 

the  present  suit  was  brought  by  him  for 
the  purpose  of  obtaining  such  a  decree. 
The  bill  charges  that  William  A.  Alley  is 
in  possession  of  a  portion  of  the  said  real 
estate,  and  claims  to  be  the  owner  thereof 
under  a  conveyance  from  the  said  A.  D. 
Williams,  trustee,  and  George  N.  Gwath- 
mey,  dated  the  24th  of  January  1865,  and 
that  Martin  M.  Lipscomb,  trustee  for 
Adeline  T.  Lipscomb,  is  in  possession  of 
other  portions  of  said  real  estate  under 
conveyances  from  Samuel  D.  Fisher  and 
wife,  dated  the  14th  of  September  and  26th 
November  1864.  And  the  said  J.  G.  Wil- 
liams, M.  M.  Young,  B.  W.  Green,  A.  D. 
Williams,    William   A.    Alley,    Martin    M. 


Lipscomb,  as  trustee  for  Adeline   T.  I^ipB- 
comb,  and  the   said   Martin   M.    Lipscomb 
and  Adeline  T.  his  wife,  and  the  president, 
directors  and  company  of  the  Fanners  Bank 
of   Virginia,    are   made  defendants    to  the 
bill.     Afterwards,  according  to  suggestions 
made    in    the   answers  of  said  Alley,  and 
Lipscomb  and  wife,  the  said  Gwathmey  and 
Fisher   were    also  made  defendants  by  an 
amended  bill.     After  sundry   answers    had 
been    filed,    depositions   taken,    and    other 
proceedings  had  in  the  cause,  it«came  on  to 
be    heard   on    the   20th   of  November  1867, 
when    the   court   was   of  opinion  that  the 
president,    directors   and   company    of   the 
Farmers  Bank  of  Virginia  had  no  authority 
to  enter  into  the  transaction  of  the  15th  of 
September   1863,  between  the  defendant  A. 
D.    Williams    and  the  said  bank,  disclosed 
in  the  deposition  of  the  said  A.  D.  Williams, 
whereby   the  latter  obtained  possession  of 
the  two  protested   notes   in   the  bill  men- 
tioned, by    paying  into   the  said  bank   the 
nominal  amount  of  the   said   notes,  includ- 
ing interest  and  charges  of  protest,    in  the 
then    Confederate  currency;  and  that    the 
plaintiff's   right  to  have  the  possession  of 
the  said  two  notes,  and  to  require  the  deed 
of  trust  of  the  24th  of  May  1859  to  be  en- 
forced  for   their   payment,    was   not 
371      affected    *or    impaired    by    the    said 
transaction;  and  the   court   therefore 
decreed   that  one  of  the  commissioners  of 
the  court  should  enquire  and  report  what  is 
the  description  and  value  of  the  real  estate 
embraced  in  the  said  deed  of  trust,  not  in- 
cluding that  portion  thereof  which  was  re- 
leased by  the  deed  of  release  of  the  28th  of 
August  1860,  and  how  and  by  whom,  and  in 
what  proportions,  the  same  is  held,  and  the 
value  of  each  portion ;  and  in   case  sale  of 
the  same,  or  any  portion   thereof,   shall  be 
necessary  to  satisfy  the  debt  of  the  plaintiff 
charged  thereon,  what  portion  thereof  ought 
in  equity  to  be  first  sold,  and  in  what  order 
the  respective  portions  thereof  ought  to  be 
sold  for  that  purpose.     And   the  said  com- 
missioner was  directed  also  to  enquire  and 
report  what  relief,  if  any,    the   defendants 
Martin  M.  Lipscomb,  trustee,  and  his  wife, 
and  William  A.  Alley,    respectively,   would 
be  entitled  to  have  decreed  to  them  against 
their  vendors  respectively,  in   case  the  por- 
tions of  the  real   estate   held  by  them  re- 
spectively  should   be   sold   to  pay  the  said 
debt  due  to  the  plaintiff  charged  thereon. 

Commissioner  Pleasants  made  a  report  in 
pursuance  of  that  decree ;  to  which  report 
the  defendants  Alley  and  Lipscomb  and 
wife  excepted — the  said  Alley  excepting 
because  the  commissioner  reported  that  he 
Alley  had  no  recourse  over  against  his 
vendor  Gwathmey,  and  the  said  Alley  and 
Lipscomb  and  wife  excepting,  because  the 
commissioner  reported  no  liability  of  the 
president,  directors  and  company  of  the 
Farmers  Bank  of  Virginia  who  received  the 
Confederate  money  and  delivered  possession 
of  the  notes  to  the  trustee.  A,  D.  Williams. 

On  the  11th  of  March  1868,  the  cause  was 
again  heard  on  the  papers  formerly  read 
and  the  report  and  exceptions ;  and  it  being 
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8iig£^ested   that   the   defendant  Green    had 

been   adjudicated    a    bankrupt,    the   court, 

without  at  that  time  passing  upon  the 

372  said  exceptions,    but  reserving  *the 
questions    raised   by   them  for  future 

consideration  and  decision,  decreed  that 
aoless  the  defendants,  or  some  of  them  or 
some  one  for  them,  should,  within  sixty 
days  from  the  date  of  the  decree,  pay  into 
the  Planters  National  Bank  of  Richmond  to 
the  credit  of  the  cause,  the  sum  of  $5,213  55 
with  interest  on  $3,672  02  part  thereof,  from 
the  27th  day  of  February  166»  until  paid 
(due  on  account  of  the  said  protested  notes 
according  to  the  said  report)  and  file  with 
the  clerk  of  the  court  a  certificate  of  the 
proper  officer  of  such  bank  of  such  payment, 
then  certain  persons,  who  were  appointed 
commissioners  for  the  purpose,  were  di- 
rected* after  advertising  the  time,  place 
tnd  terms  of  sale  as  therein  mentioned,  to 
sell  at  public  auction  on  the  premises  so 
much  of  the  real  estate  embraced  in  said 
deed  of  the  24th  of  May  1859  and  not  re- 
leased by  the  said  deed  of  the  28th  of  August 
1860,  as  would  be  sufficient  to  defray  the 
expenses  of  the  sale  and  the  costs  of  the 
plaintiffs  in  the  suit ;  and  also  to  raise  the 
laid  principal  sum  and  interest;  the  said 
property  to  be  sold  in  the  order  mentioned 
in  the  said  report  of  commissioner  Pleas- 
ants, for  cash  as  to  one- third  of  the  proceeds 
of  sale,  and  upon  credit  as  to  the  residue, 
of  six,  twelve  and  eighteen  months  in  equal 
instalments,  taking  negotiable  notes  of  the 
purchasers  respectively,  for  the  credit  in- 
stalments, with  interest  added,  Ac.  From 
this  decree  the  defendants  Wm.  A.  Alley, 
and  Martin  M.  L#ipscomb  in  his  own  right, 
and  as  trustee  for  Adeline  T.  Lipscomb  his 
wife,  applied  for  and  obtained  an  appeal  to 
this  court.  The  proofs  as  to  the  payment 
of  these  notes  by  A.  D.  Williams,  and  the 
Qsnage  of  the  bank,  are  stated  in  the  opin- 
ion of  the  court. 

Howison  and  August  for  the  appellants 
insisted : 

1st.  That  the  bank  was  the  agent  of 

373  Rogers    authorized    *to     receive    the 
money  upon  the  notes.     That  the  bank 

would  have  had  this  authority  if  the  notes 
had  not  been  endorsed  by  Rogers,  and  the 
case  is  much  stronger  in  favor  of  the  au- 
thority with  his  endorsement  upon  them. 
Nor  did  the  authority  to  receive  payment  of 
the  notes  cease  when  there  was  a  failure  to 
pay  them,  at  their  maturity ;  but  it  contin- 
ued as  long  as  they  were  left  with  the  bank. 
Payment  to  the  holder  of  negotiable  paper 
is  always  a  good  payment.  Story  A  gen.  { 
%  \  104.  And  the  effect  of  the  usuage  of 
banks  in  such  cases  is  to  extend  this  au- 
thority.    Id.  i  106,  i  202,  {413. 

2d.  That  the  bank  having  received  pay- 
ment in  Confederate  notes,  which  was  the 
only  currency  at  the  time  they  fell  due,  and 
when  they  were  paid,  they  were  authorized 
to  receive  them.  They  referred  to  Russell 
V.  Hankey,  6  T.  R.  12 ;  Warwick  v.  Noakes, 
Pcake's  Ni.  Pr.  68;  Phillips  v.  Blake,  1 
Mete.  R.  156;  Riedenour  v.  McClurkin,  6 
BUckf.  R.  411 ;  MiUs  v.  Bank  United  States, 


11  Wheat.  R.  431 ;  Bank  of  Washing^ton  v. 
Triplett,  1  Peters'  U.  8.  R.  25;  Whitmell 
V.  Johnson,  17  Mass.  R.  452;  United  States 
Bank  v.  Bank  of  Georgia,  10  Wheat.  R.  333 ; 
Lrowry  v.  Murray,  2  Porter's  R.  280;  2  Par- 
sons on  Notes  and  Bills,  p.  209;  Field  v. 
Carr,  5  Bingh.  13, 15  Eng.  C.  L.  348 ;  Smith 
V.  Essex  County  Bank,  22  Barb.  R.  667; 
Montgomery  County  Bank  v.  Albany  City 
Bank,  3  Seld.  R.  459. 

3d.  That  under  the  circumstances  the  ap- 
pellants having  paid  their  money  and  re- 
ceived their  deeds  without  any  knowledge 
of  the  appellee's  lien,  and  the  bank  having 
received  the  money  from  Williams,  and 
Williams  having  received  it  from  the  appel- 
lants, the  plaintiffs  should  have  been  re- 
quired to  proceed  against  the  bank  and 
Williams,  and  also  against  Gwathmey  and 
Fisher,  the  vendors  of  the  appellants,  t>e- 
fore  proceeding  for  a  sale  of  the  lajid. 

374,         •N.    Howard    and    Roberts   for   the 
appellee. 

Bankable  money  was  the  same  when  these 
notes  were  deposited  in  bank  for  colllection 
as  it  was  when  they  were  executed  in  1859, 
and  that  money  was  specie  and  bank  notes. 
A  reference  to  the  acts  of  the  Confederate 
congress  on  the  issue  of  treasury  notes,  will 
show  that  it  was  impossible  that  Confederate 
notes  were  the  currency  when  Rogers  de- 
posited his  notes  in  the  bank.  At  that 
time,  therefore,  there  could  be  no  usage  of 
the  banks  to  receive  Confederate  notes  in 
payment  of  paper  deposited  for  collection. 

On  the  17th  of  April  1861  the  act  of  se- 
cession was  passed;  and  by  the  act  of 
congress  of  July  13th,  1861,  and  the  procla- 
mation of  President  Lfincoln  of  August  16th, 
founded  thereon,  the  State  of  Vir^nia, 
with  other  States,  were  declared  in  insur- 
rection ;  but  Kentucky  was  not  included  in 
the  number,  and  from  that  time  all  inter- 
course between  the  citizens  of  the  two  States 
was  forbid,  and  was  illegal ;  Rogers,  a  cit- 
izen of  Kentucky,  was  thenceforth  forbid 
to  have  any  intercourse  with  the  people  of 
Virginia,  and  it  is  to  be  inferred  that  his 
leaving  the  notes  in  the  bank  was  in  obe- 
dience to  the  law,  and  therefore  no  laches 
or  negligence  can  be  imputed  to  him  in  not 
withdrawing  the  notes. 

Then  the  only  authority  given  by  Rogers 
to  the  bank  in  relation  to  the  notes  was 
that  given  by  the  deposit  of  them  for  col- 
lection ;  and  there  is  nothing  to  show  that 
he  knew  of  the  usage  of  the  banks  to  take 
Confederate  money  in  payment  of  notes  so 
deposited.  It  would  seem  from  all  the  cases 
that  a  party  must  have  had  knowledge  of 
a  usage,  in  order  to  bind  him  by  it ;  though 
the  length  of  time  for  which  a  usage  has 
existed  is  sometimes  held  to  be  sufficient 
evidence  of  notice.  In  this  case  a  usage 
could  not  have  existed  for  more  than  two 
years;  not  long  enough  certainly  to  imply 
notice  to  Rogers.  There  is  no  proof  of 
actual  notice,  and  Rogers  living  in  Ken- 
tucky, outside  of  the  Confederacy, 
375  *and  in  an  enemy's  country,  cannot 
be  presumed  to   have  had  notice  of  a 
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usage  which  was  peculiar  to  the   Confeder- 
acy, and  could  not  exist  elsewhere. 

On  the  subject  of  usage,  we  refer  to  the 
Bank  of  Washington  v.  Triplett,  1  Peters* 
U.  8.  R.  25 ;  Adams  v.  Otterback,  15  How. 
U.  S.  R.  539,  559.  It  will  be  seen  that  a 
party  is  bound  by  a  usage  existing  at  the 
time  he  does  the  act.  But  here  the  attempt 
is  to  bind  him  by  a  usage  not  existing  when 
the  notes  were  deposited,  and  of  which  he 
had  no  knowledge  at  any  time.  The  last 
case  cited  covers  ours  in  all  points  as  to 
usage,  and  this  case  is  even  stronger  than 
that ;  and  there  is  no  case  where  a  usage 
has  been  held  to  affect  a  non-resident  owner 
of  a  note,  or  where  a  note  had  been  depos- 
ited before  the  usage  had  commenced. 

Although  the  notes  were  endorsed  by 
Rogers,  they  were  endorsed  only  for  collec- 
tion, and  this  fact  is  clearly  shown  by  the 
circumstances,  and  was  known  by  Williams 
when  he  paid  them,  as  he  proves  by  his 
own  testimony. 

All  the  cases  show  that  the  payment  in 
such  cases  must  be  in  specie  or  bank  notes: 
In  this  case  the  payment  was  in  Confeder- 
ate notes.  Then  when  the  authority  was 
to  receive  payment  in  specie  or  bank  notes, 
can  the  bank  receive  Confederate  notes,  notes 
not  in  existence  at  the  time  the  authority 
was  given,  and  certainly  not  of  the  same 
character  as  bank  notes.  We  know  that  no 
law  suspending  specie  payments  by  banks 
can  compel  a  creditor  to  take  anything  else 
than  specie  in  payment  of  his  debt. 

Upon  the  extent  of  the  authority  of  an 
agent  to  collect  a  debt  we  refer  to  Wilkinson 
V.  HoUoway,  7  I^eigh  377 ;  Smock  v.  Dade, 
5  Rand.  639;  Powell  v.  Chapman,  19  Eng. 
C.  Lr.  R.  499;  Partridge  v.  Bank  of  Eng- 
land, 58  Eng.  C.  t,,  R.  3%,  425 ;  Sweeting 
V.  Pearce,  ^  Id.  449,  480,  486 ;  S.  C.  99  Id. 
534  to  542.  These  cases  refer  to  the  contract 
of  the  endorser;  as  are  all  the  cases 
376  *that  have  been  cited.  The  usage  as 
to  the  time  of  notice,  &c.,  is  different 
from  the  authority  to  collect  money,  author- 
izing the  taking  something  different  from 
money  and  of  much  less  value.  We  refer 
to  Sykes  v.  Giles,  5  Mees.  &  Welsh.  R.  645 ; 
5  Rob.  Prac.  692;  Marine  Bank  of  Chicago 
V.  Chandler,  27  lUin.  R.  525,  548. 

It  has  Deen  suggested  that  when  the  bank 
received  the  Confederate  notes  and  credited 
the  amount  to  Rogers,  the  bank  was  re- 
sponsible to  Rogers  for  the  amount  in 
specie,  and  therefore  the  debtor  was  dis- 
charged. But  this  is  hardly  correct.  The 
bank  receiving  the  payment  in  Confederate 
notes  was  not  as  able  to  pay  as  if  the  money 
had  been  paid  in  specie ;  and  for  this  reason 
it  is  held  that  a  payment  to  an  agent  in 
anything  but  money  is  not  valid.  Barker 
V.  Greenwood,  2  Young  &  Col.    R.  414,  419. 

As  to  the  defence  that  these  appellants 
were  bona  fide  purchasers,  A.  D.  Williams 
was  the  agent  of  all  the  purchasers  in  ob- 
taining a  release  of  the  incumbrances ;  and 
they  are  bound  by  notice  to  him :  He  says 
he  knew  of  the  deed  of  trust ;  and  the  pur- 
chasers took  their  deeds  after  being  satisfied 
that  the  notes  had   been   or  would  be  paid 


off.  The  deed  of  trust  showed  the  notes, 
and  that  Rogers  lived  in  Kentucky.  Wil- 
liams does  not  seem  to  have  made  any  en- 
quiry as  to  the  authority  of  the  bank  to 
receive  Confederate  money.  He  had  no 
right  to  rely  on  an  inferior  officer  or  even 
the  president  of  the  bank ;  but  should  have 
applied  to  the  trustee  in  the  deed  to  know 
whetiier  he  would  release  it.  This  he  did 
not  do.  In  this  state  of  facts  the  purchasers 
are  bound  by  the  knowledge  of  Williams. 
L/e  Neve  v.  I^e  Neve,  Amb.  R.  436,  440 ; 
Sheldon  v.  Cox,  Id.  624,  626;  Toulmin  v. 
Steere,  3Meriv.  R.  209,  222;  Harvey's  adm'r 
V.  Steptoe's  adm*r  &  als.,  17  Gratt.  289; 
Crump  V.  United  States  Mining  Co.,  7 
Gratt.  352;  Hobson  v.  Theluson,  Lraw 
Rep.  Queen's   Bench   645,  648-9,    651. 

377  *And   this  is   not   inconsistent   with 
Evans   v.    Greenhow,    15  Gratt.  153; 

for  it  does  not  appear  that   the  grantor  had 
notice  of  the  execution  in  that  case. 

It  is  insisted  on  the  other  side  that  it  was 
error  to  decree  a  sale  of  the  land  before  the 
plaintiff  had  exhausted  his  remedies  ag-ainst 
the  bank  and  against  Williams,  Gwathmey 
and  f^isher.  We  have  filed  a  bill  to  enforce 
the  deed  of  trust  for  the  payment  of  the 
debt.  If  there  had  been  no  conveyance  of 
the  land,  and  we  had  brought  the  suit  to 
enforce  the  deed ;  there  is  no  case  which 
would  authorize  the  decree  for  the  sale  of 
the  land  and  a  decree  against  Green  for 
the  balance.  But  if  there  could  be  such  a 
decree  against  Green,  it  could  not  be 
against  the  other  parties;  and  Green  is  a 
bankrupt.  The  bank  too  is  insolvent,  and 
has  conveyed  all  its  effects  to  a  trustee,  and 
they  are  now  impounded  in  the  bankrupt 
court,  and  as  to  Williams,  according  to  a 
decision  of  this  court,  he  was  not  our  agent, 
and  we  cannot  have  a  decree  against  him. 
The  decree  in  this  case,  so  far  as  it  goes, 
conforms  to  the  decree  in  the  case  of  Henkle 
V.  Allstadt,  4  Gratt.  284.  And  if  this  is  a 
case  for  a  decree  between  co-defendants,  the 
decree  appealed  from  is  interlocutory,  and 
such  a  decree  may  be  made  after  the  case 
goes  back  to  the  Circuit  court.  We  refer  to 
Mayo  V.  Tompkins,  6  Munf.  520,  528;  Cocke 
V.  Harrison,  3  Rand.  494,  to  show  we  are 
entitled  to  an  immediate  decree. 

Lyons,  for  the  appellants,  in  reply.  The 
defence  of  alien  enemy  cannot  be  combined 
with  another  defence,  and  must  be  made 
specially.     1  Chitty's  PI.  479. 

I  shall  not  discuss  the  question  whether 
an  agent  to  collect  a  debt  is  authorized  to 
take  barter  or  pay  his  own  debt,  though  ex- 
ceptions exist  even  in  such  cases.  Here  we 
say  that  Confederate  notes  were  at  the  time 
the     payment    as    made,    treated    as 

378  money.  It  is  true,  *the  constitution 
of  the  United  States  does  not  author- 
ize the  making  paper  money  a  legal  tender ; 
but  money  ma3'  be  money  for  purposes  of 
business,  though  not  a  legal  tender. 

It  is  a  familiar  principle  of  the  law  of 
agency,  that  if  the  principal  can  communi- 
cate with  his  agent  and  does  not,  then  the 
agent  is  justified  in  his  act,  if  he  acts  in 
good  faith  and  with   reasonable  judgment. 
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An  agent  to  collect  a  debt  is  not  to  take  a 
horse  or  a  note.  As  illustrative  of  this 
whole  subject,  I  refer  the  court  to  the  case 
of  Partridge  ▼.  The  Bank  of  England,  58 
Eng.  C.  I,.  R.  3%. 

The  question  is  narrowed  down  to  the 
single  enquiry,  whether  the  agent  in  this 
case,  was  restricted  to  taking  only  gold  or 
silver,  or  whether  the  debtor  will  be  dis- 
charged if  he  pays  his  debt  in  the  money 
of  account;  the  money  then  constituting 
the  currency  of  the  country.  The  question 
is  not  here  whether  the  agent  is  or  is  not 
liable  to  his  principal,  but  whether  the 
agent  acting  in  good  faith  in  receiving  the 
money  the  debtor  is  not  discharged. 

If  the  creditor  chooses  to  demand  specie 
and  so  instructs  his  agent,  then  the  agent 
of  course  has  no  right  to  take  anything 
else.  But  if,  when  the  usual  currency  is 
not  specie,  the  creditor  deposits  his  note  in 
the  bank  without  instructions,  and  the 
debtor  gives  a  check  upon  the  bank  for  the 
amoont,  and  receives  his  note,  then  is  not 
the  bank  bound  to  pay  the  creditor  in  specie. 
If  the  creditor  might  demand  specie  from 
the  bank  for  the  amount  of  the  note  placed 
to  his  credit,  then  the  debtor  had  the  same 
right  to  demand  specie  for  his  check  as  the 
creditor  had;  and  the  bank  having  taken 
the  check,  must  be  considered  as  having 
been  paid  in  specie,  or  whatever  currency 
the  agent  had  a  right  to  receive. 

It  is  conceded  in  the  cases  cited  in  the 
argument,  that  if  a  party  is  informed 
379  of  a  usage,  he  is  bound  *^where  the 
agent  acts  in  accordance  with  it.  If 
the  usage  is  to  take  bank  notes  in  payment, 
can  the  agent  be  held  liable  for  taking  the 
hank  notes,  when  the  creditor  sent  the  note 
for  collection  without  instructions  to  the 
afrent. 

The  deed  from  Green  to  Williams  con- 
Tejed  a  large  amount  of  property,  and 
provided  that  the  trustee,  after  paying  ex- 
penses, should  pay  off  all  liens  by  deed  of 
trust,  judgments,  &c.,  upon  the  property. 
This  was  the  first  trust  to  be  executed. 
Williams  undertook  the  trust,  sold  the  prop- 
erty, and  if  he  received  enough  to  pay  in 
gold  this  lien  upon  the  property,  he  was 
bonod  to  pay  them,  and  a  creditor  is  entitled 
to  recover  from  Williams  the  amount  of  his 
debt,  or  pro  rata,  if  the  property  did  not 
sell  ifor  enough  to  pay  all.  Here  the  prop- 
erty covered  by  this  lien  sold  for  a  sum  in 
Confederate  notes,  which  converted  into 
gold,  at  the  then  existing  rate,  was  enough 
to  pay  these  notes.  Williams  was  therefore 
bound  to  pay  them,  and  the  court  should 
have  decreed  against  him  for  the  debt.  It 
is  a  familiar  doctrine  of  equity,  that  the 
court  will  bring  all  the  parties  before  the 
court,  and  make  such  a  decree  as  will  do 
justice  to  all  of  them.  1  Story's  BJq.  Jur.  { 
27,  28,  and  for  this  purpose  will  marshal 
the  assets;  and  on  these  principles  the  de- 
cree should  have  t>een  first  against  Williams, 
and  if  the  money  could  not  be  made  out  of 
bim  then  against  the  land. 

It  is  said  Rogers  does  not  claim  under 
the  deed  from   Green    to   A.    D.    Williams. 


This,  however,  is  not  important.  The  party 
who  received  the  money  was  before  the 
court,  and  the  court  should  have  put  the 
burden  upon  the  proper  party.  The  trust 
provided  for  the  payment  of  all  the  debts, 
and  a  purchaser  was  therefore  not  bound  to 
see  to  the  application  of  the  purchase 
money.  2  Sugd.  Vend.  299,  paragraph  9, 
And  a  party  claiming  under  a  prior  deed, 
permitting  the  trustee  under  a  second 

380  deed  to  sell  the  property  and  *receive 
the  money,    and   stands   by  and  says 

nothing,  loses  his  right. 

I  come  now  to  consider  the  authority  of 
the  bank  to  receive  payment  of  these  notes, 
and  on  this  question  I  refer  to  2  Parsons  on 
Notes  and  Bills  208,  209,  note  a ;  5  Rob.  Pr. 
888,  889,  890.  These  authorities  establish 
the  proposition,  that  when  a  party  deposits 
a  note  by  a  general  endorsement  in  a  bank 
for  collection,  the  debtor  has  a  right  to  pay 
it  in  the  notes  of  the  bank  or  by  a  check 
upon  it.  And  I  have  found  no  case  which 
holds  that  the  bank  is  not  authorized  to 
receive  payment  after  the  day  when  the 
note  falls  due.  It  is  the  usual  practice, 
that  if  a  note  is  paid  before  the  opening  of 
the  bank  on  the  day  after  it  is  due,  the 
credit  of  the  debtor  is  not  affected  by  the 
failure  to  pay  it  on  the  day  it  fell  due. 

In  this  case  there  was  a  blank  endorse- 
ment by  the  payee  of  the  notes,  and  a  de- 
livery of  them  to  the  bank.  Thus  holding 
them,  the  bank  had  a  qualified  property  in 
them,  might  have  passed  them,  might  have 
sued  the  maker  upon  them,  and  he  could  not 
have  defeated  the  action,  on  the  ground  that 
they  did  not  belong  to  the  bank,  and  the 
bank  being  the  holder,  the  debtor  as  cer- 
tainly entitled  to  pay  to  the  bank.  Then 
can  there  be  any  question  that  the  bank, 
being  thus  in  possession  of  the  notes,  might 
receive  payment  for  the  notes?  Suppose 
the  day  after  a  note  falls  due  the  maker 
comes  and  proposes  to  pay  it  in  specie,  but 
the  bank  declines  to  receive  it  because  the 
note  is  over  due,  and  then  the  maker  fails, 
would  not  the  bank  be  liable  for  not  accept- 
ing it? 

But  it  is  said  the  bank  had  no  right  to 
receive  Confederate  notes  in  payment  of 
the  notes.  There  can  be  no  doubt  that  at 
the  time  these  notes  were  paid  Confederate 
notes  constituted  the  only  money  in  circu- 
lation, and  that  it  as  generally  received  in 
payment  of  debts  at  that  time.     The 

381  history  of  currency  shows  •that  paper 
has  always   been  regarded  as  money, 

and  that  it  possesses  many  advantages. 
Smith's  Wealth  of  Nations,  book  1,  ch.  4; 
book  2,  p.  126,  522 ;  Encyclopedia  Britannica, 
title  Money;  Encyclopedia  Americana,  p. 
208.  Money  is  that  thing  which,  in  the 
community  in  which  it  circulates,  is  treated 
as  money.  Money  of  account,  mone^^ 
which  is  received  in  payment,  &c.,  &c.,  is 
money.  Then,  when  these  notes  were  taken 
up,  they  were  paid  in  money ;  and  therefore 
it  was  a  valid  discharge  of  the  debtor, 
whatever  may  be  the  case  as  to  the  agent. 
Commercial  Bank  of  Pa.  v.  Union  Bank  of 
New    York,    3   Kernan's   R.   203.     And  the 
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case  of  Sweeting  v.  Pearce,  99  Eng.  C.  L. 
R.  534,  cited  on  the  other  side,  sustains  this 
view.  In  Partridge  v.  The  Bank  of  Eng- 
land, 58  Eng.  C.  h.  R.  396,  the  agent  did 
not  receive  money,  nor  was  the  payment 
made  in  the  usual  mode,  and  he  passed  off 
the  note  to  pay  a  debt  of  his  own,  and  the 
broker  knew  it.  Parker  v.  Greenwood,  2 
Young  &  Col.  R.  414;  Marine  Bank  of 
Chicago  V.  Chandler,  27  lUin.  R.  525,  548 ; 
Pratt  V.  Foote,  5  Seld.  R.  463.  Then  upon 
the  facts  this  case  comes  clearly  within  the 
principle  of  these  cases. 

But  it  is  said  Williams  was  the  agent  of 
the  purchasers.  How  vi^as  he  their  agent? 
He  was  the  agent  of  the  creditor  and  the 
debtor,  but  not  of  the  purchaser.  The  pur- 
chaser was  not  bound  to  see  to  the  applica- 
tion of  the  purchase  money,  and  Williams 
was  then  in  no  sense  his  agent. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case  he  pro- 
ceeded as  follows : 

The  errors  in  the  decree  assigned  in  the 
petition  for  the  appeal  are,  1st.  Because 
the  bank  was  the  agent  of  the  plaintiff, 
authorised  by  law  to  receive  payment  of 
the  said  notes,  and  if  the  plaintiff  has  any 
remedy,  it  is  against  the  bank.  And  2dly. 
If  the  petitioners  are  liable,  it  can  only  be 
after  the  remedy  against  the  bank, 
382  *and  then,  if  necessary,  that  against 
Gwathmey  and  Fisher  are  exhausted. 
In  the  argument  it  was  also  contended  that 
the  remedy  against  the  trustee  A.  D.  Wil- 
liams must  be  exhausted  before  the  appel- 
lants or  the  land  held  by  them  can  be  made 
liable.  We  will  now  proceed  to  consider 
these  assignments  of  error. 

1st,  That  the  bank  was  the  agent  of  the 
plaintiff,  authorized  by  law  to  receive  pay- 
ment of  the  said  notes,  and  if  the  plaintiff 
has  any  remedy  it  is  against  the  bank. 

It  was  proved  in  the  cause  by  Robert  A. 
Payne,  that  on  the  14th  of  September  1863, 
he,  as  receiving  teller  of  the  bank,  received 
the  amount  of  the  two  protested  notes  afore- 
said, in  Confederate  currency,  from  A.  D. 
Williams,  trustee,  and  placed  the  amount  to 
the  credit  of  B.  F.  Rogers  on  the  books  of 
the  bank;  that  it  was  the  usage  of  the 
Farmers  Bank  of  Virginia  in  which  the 
witness  was  employed,  and  he  believes  of 
all  the  banks,  that  if  notes  deposited  in 
bank  for  collection  were  not  paid  at  matu- 
rity, they  were  noted  or  protested  and 
handed  over  to  the  note  clerk,  and  there 
they  remained  until  the  maker  or  endorser 
called  and  paid  them,  or  the  holder  with- 
drew them.  If  the  holder  did  not  withdraw 
them  and  gave  no  instructions  to  the  con- 
trary, it  was  the  usage  of  the  banks  to  re- 
ceive payment  of  such  notes  at  any  time 
when  payment  was  offered.  This  usage 
was  long  and  well  established  and  as  gen- 
erally known  to  customers  of  the  banks  and 
persons  having  business  with  them.  Con- 
federate currency,  so  far  as  the  knowledge 
of  the  witness  extended,  was  universally 
received  by  the  banks  in  Richmond  during 
the  war,  in  payment  of  notes   held  by  said 


banks,  either  for  their  own  benefit  or  for  col- 
lection ;  and  he  thinks  this  usage  of  the 
banks  was  so  general  and  so  widely  known, 
as  to  be  familiar  with  their  customers  and 
those  having  business  with  or  through 
them.     He  did  not  know  that  the  notes 

383  were  well  secured  by  *deed  of  trust  on 
real  estate  in  Sydney  ample  to  secure 

their  payment  in  good  money. 

A  bank  at  which  a  negotiable  note  is 
payable,  and  at  which  it  is  deposited  for 
collection,  is  of  course  the  agent  of  the 
holder  or  depositor  to  receive  the  money'  if 
paid  at  such  bank  at  the  maturity  of  the 
note,  and,  though  not  then  paid,  has  no 
doubt  implied  authority  to  receive  the  money 
at  any  time  thereafter  and  while  the  note 
remains  at  the  bank.  It  very  often  happens 
that  such  a  note  is  taken  up  at  bank  shortly 
after  the  protest  thereof,  and  with  a  view 
to  save  the  credit  of  the  debtor;  and  it 
therefore  very  often  happens  that  a  pro- 
tested note  is  suffered  by  the  owner  to  re- 
main at  bank  some  time  after  protest,  with 
a  hope  that  it  may  be  thus  taken  up.  It 
does  not  often  happen  that  a  protested  note 
is  left  very  long  at  bank,  especially  when 
the  debtor  can  be  made  to  pay  it,  or  the 
creditor  has  a  deed  of  trust  or  other  security, 
which  he  can  enforce  for  its  payment. 
There  is  then  no  motive  for  leaving  the 
note  at  bank,  but  a  strong  one  for  taking 
it  away.  Still,  however  long,  and  with 
whatever  motive,  a  protested  note  may  be 
permitted  by  the  owner  to  remain  at  bank, 
it  may,  as  a  general  rule,  be  safely  paid  to 
the  bank  by  the  debtor,  provided  he  has  no 
notice  that  the  bank  in  fact  has  no  authority 
to  receive  the  money.  In  regard  to  notes 
deposited  at  a  bank  for  collection  during 
the  war,  when  Confederate  money  was  the 
only  currency,  they  might,  properly,  have 
been  paid  in  such  money,  at  least  without 
notice  that  other  money  was  demanded.  To 
have  made  such  a  deposit  without  anch  a 
notice,  could  have  been  for  no  other  purpose 
and  with  no  other  expectation  than  to  get 
Confederate  money.  In  regard  to  notes 
payable  at  bank  before  the  war,  deposited 
for  collection,  and  protested  for  non-pay- 
ment, but  neglected  to  be  withdrawn  m>m 
bank  by  the  owner,  residing  in  this  State, 
it  might  be  very  questionable  whether, 
after  the  lapse  of  two  or  three  years, 

384  *the  bank  would  have  authority  to  re- 
ceive payment  of  such  notes  in  a  cur- 
rency which  came  into  existence  after  the 
protest  of  the  note,  and  which,  at  the  time 
of  such  payment,  had  depreciated  in  value 
as  12  to  1  compared  with  specie,  in  which 
payment  might  legally  have  been  demanded ; 
or  whether  the  debtor,  having  notice  of  the 
facts,  could  make  a  valid  payment  of  the 
note  in  such  a  currency  and  under  such  cir- 
cumstances. It  might  not  be  reasonable  to 
infer  an  authority  to  receive  payment  in 
such  a  currency  under  such  circumstances, 
from  the  mere  omission  to  withdraw  the 
notes  from  the  bank. 

But  however  that  may  be,  the  case  we 
have  under  consideration  is  a  very  different 
case  from  any  that  has  been  stated.     Here 
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B.  F.  Rogers,  the  payee   and  the  owner  of 
the  notes  in    question,    was  a  non-resident 
of  V^irginia  and  a  resident  of  the  State  of 
Kentucky  when  the  notes  were  drawn,  and 
when  the  deed   of  trust  was  executed  for 
their  security,  and  he  has  ever  since  resided 
In  the  State   of  Kentucky.     The  fact  that 
be  resided   there   is  expressly  stated  in  the 
deed  of  trust,  which  was  duly  recorded,  and 
was  no  doubt   notorious  to  all  the  parties 
concerned.    The    notes    were  deposited  by 
him  for  collection  at   bank  long  before  the 
war;  one   of   them   became   due,    and  was 
protested    in    November    1860,    nearly    six 
months  before  the  war,    and   the  other  be- 
came due,   and  was  protested  in  May  1861, 
just  after  the  war  commenced ;  at  that  time 
Confederate  money  had  not  become  the  cur- 
rency of  this  country.     The  notes  could  not 
well,  if  possibly,  have  been  withdrawn  from 
the  bank  by  B.  F.  Rogers  after  the  protest 
of  the  last  note  and  before   the  end  of  the 
war.    Kentucky,  where   he  lived,    was  one 
of  the  United  States,  and  he  was  separated 
from  Richmond ''by  a   line  of   bayonets." 
There  were  certainly  instances,  and  perhaps 
many  of    them,  in    which    that    line   was 
crossed;  and  the  record   shows   that 
385     two  of  his   brothers   and  ^several  of 
his   nephews,    residing   in  the   same 
ooanty  with  him,  visited  Richmond  during 
the  war;  though  it  does  not  appear  that  he 
had  any   knowledge   of  the    visit.     At  all 
erents,   there  was  so   much   difficulty  and 
10  much  danger  in   the   communication  be- 
tween the  two  places,  which  was  expressly 
prohibited  by   the   law  of  the  government 
under  which   he   lived,    that  he  cannot  be 
held  accountable  for  not  having  withdrawn 
these  notes  from  bank   after  the  war  com- 
menced; nor  can  any   inference  be   fairly 
drawn   from    that   fact,  that  he  "authorized 
the  tank  to  receive,  and   the  debtor  to  pay, 
the  amount   of   these    protested    notes   in 
Se|)temt)er  1863,  in   a  currency  depreciated 
to  the  degree  of  12  to  1,    as  compared  with 
specie,   when   the   notes   were   payable  in 
specie,  and  were  secured  by  a  deed  of  trust 
on  real    estate,    exceeding    in    value    the 
tmonnt  of  the   notes.    What   motive   could 
B*  F.  Rogers  have  been   supposed   to  have 
for  making  such  a   sacrifice?    A.    D.  Wil- 
liams knew  when  he  took  up  the  notes  that 
they  did  not  belong   to   the   bank,    but  be- 
longed to  B.  F.  Rogers,    a  non-resident  of 
the  Stlte  and  of  the  Confederate  States,  by 
whom  they  had   been   deposited  before  the 
^nt  only  for  collection.     He  knew  they  were 
perfectly  secured  by  a  deed  of  trust  on  real 
estate.    His  only  object  in   taking    up  the 
Botes  was  to  obtain  a  release  of  that  deed 
of  ^ust    It  was  a  means  to  an  end.    The 
equity  of  redemption,  in  the  property  con- 
veyed by  that  deed,    was   included  in  the 
■nbseqnent  deed  of  trust  to  him  under  which 
he  had  made  a   sale  of  the   very   property 
bound  by  the  prior  deed,    and  he  wished  to 
^ree  the  property   from  that  incumbrance, 
•o  as  to  t)e  able  to  make  a  good  title  to  the 
puthaaers  from  him.    He  made  his  sale  on 
the  17th  of  April  1863,  just  five  months  be- 
fore he  took  up  the  notes,  when  the  deed  of 


trust  for  the  benefit  of  Rogers  was  on  record 
and  in  full  force.  Instead  of  going  to  the 
bank  and  taking  up  the  notes  by  the  pay- 
ment of  the  amount  in  Confederate  money, 
he  ought  to  have  gone  to  the  trustees 

386  *in  the  said  deed  of  trust,  and  learned 
of  them  the  terms  on  which  he  could 

obtain  a  release.  He  did  go  to  the  trustees, 
but  after  he  had  taken  up  the  notes,  and 
then  he  carried  with  him  a  deed  already 
drawn  for  execution  by  them,  which,  of 
course,  they  refused  to  execute  without  au- 
thority from  the  creditor.  • 

We  therefore  concur  in  the  opinion  of  the 
Circuit  court,  that  the  bank  had  no  author- 
ity to  receive  payment  of  the  notes  in  de- 
preciated Confederate  currency ;  that  A.  D. 
Williams  had  no  right  to  make  such  a  pay- 
ment; that  the  said  payment  was  not  a 
valid  one;  that  the  notes  still  t)elong  to  B. 
F.  Rogers,  notwithstanding  such  payment, 
and  that  the  deed  of  trust  for  his  benefit  is 
still  a  subsisting  security,  in  full  force  and 
effect.  And  this  disposes  of  the  first  as- 
signment of  error,  except  the  latter  branch 
of  it;  ''that*'  if  the  plaintiff  has  any  rem- 
edy it  is  against  the  bank.  Certainly  the 
bank  is  liable  to  somebody  for  the  value  of 
the  Confederate  money  which  it  received, 
and  B.  F.  Rogers  might,  if  he  chose,  elect 
to  enforce  that  liability,  though  not  perhaps 
without  giving  up  his  right  to  the  notes, 
and  under  the  deed  of  trust.  The  ground 
he  takes  is,  that  the  bank  had  no  authority 
to  receive  the  payment,  and  that  it  was  a 
void  act.  By  seeking  to  enforce  it,  he 
might  make  it  a  valid  act.  At  all  events, 
he  is  not  bound  to  proceed  against  the  bank, 
whatever  may  be  its  liability.  The  unlaw- 
ful act  of  the  bank  and  of  A.  D.  Williams 
cannot  deprive  B.  F.  Rogers  of  his  plain 
and  simple  remedy  under  his  deed  of  trust, 
and  involve  him  in  a  troublesome  and  ex- 
pensive pursuit  of  a  bankrupt  corporation. 

2dly.  It  is  insisted  by  the  appellants  that 
if  the  property  held  by  them  as  aforesaid  be 
liable  to  satisfy  the  demand  of  Rogers,  it 
can  only  be  after  the  remedies  therefor 
against  the  bank,  A.  D.  Williams,  Gwath- 
mey  and  Fisher,  respectively,  are  exhausted. 
We    have    already  disposed   of    the 

387  supposed  remedy  *against  the   bank, 
and  shown  that    it   can   interpose  no 

obstruction  to  the  right  of  Rogers  to  proceed 
directly  against  the  property  subject  to  his 
deed  of  trust.  And  the  other  supposed 
remedies,  to  wit,  against  A.  D.  Williams, 
Gwathmey  and  Fisher,  may  be  disposed  of 
in  the  same  way.  Rogers  came  into  court, 
claiming  that  his  debt  was  still  due  and  his 
deed  of  trust  for  its  security  in  full  force, 
notwithstanding  what  had  occurred  as 
aforesaid,  and  asking  that  the  trusts  of  the 
deed  might  be  executed  for  his  benefit.  We 
think  that  his  claim  is  well  founded,  and 
his  right  to  what  he  asks  for  is  the  legiti- 
mate consequence.  If  the  protested  notes 
had  not  been  taken  up  by  A.  D.  Williams 
as  aforesaid,  Rogers  would  have  had  no 
difficulty  in  having  the  trusts  of  his  deed 
executed,  without  coming  into  court  for 
that  purpose.    But  an  obstacle  was  thrown 
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in  his  way  by  the  intromission  of  A.  D. 
Williams,  and  he  had  to  come  into  court  to 
remove  that  obstacle.  Having  removed  it, 
he  stands  at  least  on  as  high  ground  as  if 
it  had  never  been  thrown  in  his  way.  He 
did  not  ask  for  a  personal  decree  against 
his  debtor  Green,  or  any  body  else,  but  only 
for  the  enforcement  of  the  deed  of  trust  by 
a  sale  of  the  property  thereby  conveyed,  or 
so  much  of  it  as  might  be  necessary  for  the 
payment  of  the  debt.  It  was  proper  for 
him  to  make  the  terre  tenants  of  the  prop- 
erty, or  portions  of  it,  claiming  title  thereto 
under  alienations  subsequent  to  the  said 
deed  of  trust,  defendants  to  his  suit,  as  they 
had  an  interest  in  the  subject  in  contro- 
versy ;  and  it  was  proper  for  the  court,  in 
decreeing  a  sale  of  the  property  to  satisfy 
the  debt,  to  direct  it  to  be  sold  in  such  order 
as  would  best  consist  with  the  rights  of  all 
the  parties  and  the  justice  of  the  case.  The 
trust  creditor  had  a  right  to  have  the  trust 
property  sold  for  the  payment  of  the  trust 
debt,  notwithstanding  the  subsequent  alien- 
ations ;  but    he   had   not   a  right  to  have  it 

sold  in  any  certain  order,  not  aifectin^ 
388      the  security  ♦of  the  debt.     The  order 

of  selling  it,  provided  it  be  without 
prejudice  to  the  rights  of  the  trust  creditor, 
is  therefore  subject  to  the  equitable  control 
of  the  court.  But  the  plaintiff  cannot  be 
required  to  take  a  personal  decree  against 
any  of  the  defendants.  He  cannot  be  de- 
layed or  embarrassed  by  the  prosecution  of 
any  of  their  rights  or  remedies  inter  se. 
He  has  put  no  such  matters  in  issue  by  his 
bill.  If  they  are  proper  subjects  for  adju- 
dication in  this  cause,  it  is  by  a  decree 
between  the  co-defendants,  and  not  by  a 
decree  in  favor  of  the  plaintiff  against  any 
of  them.  There  is  nothing  in  the  decrees 
which  have  been  rendered  by  the  court,  and 
which  are  only  interlocutory,  that  can  pre- 
vent the  Circuit  court  from  rendering  any 
decrees  between  the  co-defendants  which 
it  may  be  proper  to  render  in  the  cause ; 
and  indeed  the  said  court  in  the  decree  ap- 
pealed from,  seems  to  have  contemplated  a 
future  decree  between  the  co-defendants  by 
expressly  reserving  the  questions  raised  by 
the  exceptions  to  the  commissioner's  report, 
for  future  consideration  and  decision. 

We  therefore  think  that  the  decree  ap- 
pealed from  is  correct  and  ought  to  be 
affirmed,  at  least  upon  the  merits.  We  are 
not  satisfied,  however,  that  the  order  pre- 
scribed by  thcTeport  of  the  commissioner 
and  the  decree  of  the  court  for  the  sale  of 
the  lots  held  by  William  A.  Alley,  S.  D. 
Fisher  and  M.  M.  I^ipscomb,  trustee  for 
his  wife  Adeline  T.  Lipscomb,  respectively, 
is  correct,  although  there  is  no  exception  to 
the  report  in  that  respect.  That  order  is, 
that  the  lots  held  by  said  Alle>'  shall  be  sold 
before  the  lots  respectively  held  by  said  S. 
D.  Fisher  and  M.  M.  Lipscomb,  trustee; 
no  doubt  upon  the  ground  that  the  lots  held 
by  Alley  were  conveyed  to  him,  after 
the  lots  held  by  S.  D.  Fisher  and  Lips- 
comb, trustee,  respectively,  were  convej'ed 
to  B.  W.  Green,  by  A.  D.  Williams, 
trustee,    under    the    deed    of   the    21st    of 


February  1861 ;  and    that  the    inverse 

389  order  *of  the  subsequent   alienations 
of   incumbered  property   is   the     true 

order   in    which    the   property  ought    to  be 
sold  to  satisfy  the  incumbrance.     The  prin- 
ciple   is    right,     as    has   often    been     held 
by  this  court.     Conrad  v.    Harrison,    &c.,  3 
Leigh  532;  McClung  v.  Beime,    10  Id.   394; 
Rodgers  v.  McCluer's  adm'r,   &c.,  4  Gratt. 
81;  and  Henkle's  ex*x,  &c.  v.  AUstadt,  &c.. 
Id.  284 ;  by  which  cases   the  prior  caae    of 
Beverley  v.  Brooke,  2  Leigh   425   has   t>een 
overruled.     But  the  application  of  the  prin- 
ciple to  this  case  seems  not   to   be   correct. 
It  appears   that  the  lots   held  by  Alley  and 
those  held  by  S.    D.  Fisher  and   Lipscomb, 
trustee,  respectively,  were  sold  at  the  same 
time,    or  on   the  same  day,  by  A.  D.  Wil- 
liams,   trustee,  that  is,    on  the  17th  day  of 
April  1863;  and  that  the  said  holders  claim 
the  said  lots  respectively,    directly   or  indi- 
rectly,   under    purchasers    who    purchased 
them  at  that  sale  and   on  that  day.     If  this 
be  so,  then  it  would  seem  that  these  holders 
stand  on  an  equality,  and  the   lots   held  by 
them  should  bear  the  burden  of  Roger's  in- 
cumbrance ratably,    that   is,    in  proportion 
to  the  prices  at  which  they  were  respectively 
sold  at  the  sale  made  by  A.  D.  Williams,  as 
aforesaid.     That  these  lots   were   conveyed 
by  A.  D.  Williams  to  the  purchasers  at  his 
sale,    or   their  assigns,   at  different  times^ 
makes  no  difference.     The  rule  of  equality 
was  fixed  by  the  sale,  and  was   not  affected 
by   the  order  of  the  conveyances,    subse- 
quently  made    by  the  vendor.     4  Gratt.  81, 
supra.     We  think  that  so  much  of  the  decree 
as  directs  a  sale  of  the  said  lots  held  by  said 
Alley,    Fisher   and    Lipscomb,    trustee    as 
aforesaid,  in  the  order  mentioned  in  the  re- 
port of   commissioner  Pleasants,  ought  to 
be  reversed,  and  the  said  report  ought  to  be 
recommitted  to  the   commissioner,  with  in- 
structions  to  make    further   enquiry,    and 
report  as  to  the  order  in  which  the  said  lots 
ought  to  be  sold,  if  necessary,  according  to 
the   principles    set   forth   in  the  foregoing 
opinion.    In  all  other  respects  we  think 

390  the  decree  *ought  to  be   affirmed,  and 
with  costs  to  the   appellee  Rogers,  as 

the  party  substantially  prevailing. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
the  president,  directors  and  company  of 
the  Farmers  Bank  of  Virginia  had  no  au- 
thority to  receive  payment  of  the  two  pro- 
tested negotiable  notes  in  the  proceedings 
mentioned  in  depreciated  Confederate  cur- 
rency ;  that  the  payment  made  of  said  notes 
in  such  currency  by  A.  D.  Williams  in  Sep- 
tember 1863,  as  stated  in  his  deposition* 
was  a  void  payment ;  that  the  said  notes  are 
still  due  and  unpaid,  and  belong  to  the  ap- 
pellee, B.  F.  Rogers ;  that  the  deed  of  trust 
of  the  24th  day  of  May  1859,  from  Benja- 
min W.  Green  to  John  G.  Williams  and 
Mortimer  M.  Young,  is  still  a  subsisting 
security,  in  full  force  and  effect,  for  the 
payment  of  the  said  notes,  except  as  to  that 
portion  of  the  property  conveyed  by  said 
deed   of  trust,    which   was  released  by  the 
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deed  of  the  28th  of  AugTist  1860,  in  the  pro- 
ceeding's   mentioned;  that   the   said  B.    F. 
Rogers  is  entitled   to   have  the  said  deed  of 
trust  enforced  for  the  payment  of  said  notes, 
with    all    interest   and   costs  of  protest  due 
thereon y     by   a   sale,    if   necessary,    of  the 
property  conveyed  by  the  said  deed  of  trust, 
or  so  much  thereof  as  may  be  sufficient  for 
the  purpose,  except  as  aforesaid ;  that  he  is 
entitled  to  a  decree  for  such  a  sale   without 
being    first    required  to  have  any  recourse 
against  the   president,    directors   and  com- 
pany of  the  Farmers  Bank  of  Virginia,  B. 
W.  Qreen,  A.    D.    Williams,    S.  D.  Fisher, 
G.  N.  G-wathmey,  or  any  other  person ;  that 
if    these    parties,    or  any   of  them,  can  be 
made    liable    in   this  suit,  as  to  which  this 
court  expresses  no  opinion,  it  must  be  by  a 
decree  between  co-defendants,  which  decree, 
if  proper,  it  will  be  competent  -for  the  Cir- 
cuit court  to  make  hereafter,  as  the  decrees 
already  made  are  interlocutory    only, 
391       and  *that  there  is  no  error  in  the  said 
decrees   already   made,    at  least  upon 
the  merit&» ;  but  the  court  is  of  opinion  that 
there    is    error  in  so  much  of  the  decree  of 
the    11th    day  of  March  1868  as   prescribes 
the    order  of  priority,  in  which  the  lots  of 
land    held   by   the  purchasers   respectively 
are  to  t>e  sold   for   the   satisfaction   of   the 
said  debt  due  to  B.  F.   Rogers.     It  appears 
that  these  lots  were   sold  on  the  same  day, 
to  wit,  the  17th  day  of  April  1863,. by  A.  D. 
Williams,  trustee,  though   his  conveyances 
of  them  w^ere  made  afterwards  and  at  differ- 
ent  dates;  and    that   the  said    holders   re- 
spectively   claim   the   said  lots,  directly  or 
indirectly,    under    purchasers   who  bought 
them  at  that  sale  and  on  that  day.    The  court 
is  therefore  of  opinion,  that  if  it  be  not  nec- 
essary to  sell  the   whole   of  the   land   con- 
veyed' by  the  said  deed  of  trust  of  the  24th 
day  of  May  1859,  not  released   by    the   said 
deed    of    the  28th   of   August   1860,  for  the 
purpose  of  satisfying  the  said  deed  of  trust, 
then  the  balance  of  the   said  debt  due  to  B. 
F.  Rogers,  which  may   remain   unsatisfied 
after  applying  to  its  payment  the  nett  pro- 
ceeds of  the  sale  of   the  two  lots  still    held 
by  the  said  A.    D.    Williams,    trustee,    and 
directed  to  be  first  sold,  ought  to  be  raised 
ratably  out  of  the  lots  now  held  by  the  said 
purchasers    respectively,    to    wit:    William 
A.  Alley,  Martin  M.   Ivipscomb,  trustee  for 
his  wife  Adeline   T.    Lipscomb    and   S.  D. 
Kisher,  in  proportion  to  the  amounts  of  the 
purchase  money  for  which   those   lots  were 
respectively   sold    at  the   sale  made  by  the 
said  A.  B-  Williams,    trustee,   on    the   17th 
day  of  April  1863  as  aforesaid. 

Therefore  it  is  decreed  and  ordered,  that 
so  much  of  the  said  decree  of  the  11th  day 
of  March  1868,  as  is  above  declared  to  be 
erroneous,  be  reversed  and  annulled,  and 
the  residue  thereof,  and  the  decree  of  the 
20th  day  of  November  1867  affirmed;  and 
that  the  appellee,  B.  F.  Rogers,  as  the  party 
substantially  prevailing,  do  recover  of  the 
appellants  his  costs  by  him  about  his 
392  *defence  in  this  behalf  expended. 
And  it  is  ordered  that  the  cause  be 
i-eznanded  to  the  said   Circuit  court  for  fur- 


ther proceedings  to  be  had  therein  in  con- 
formity with  the  foregoing  opinion ;  which 
is  ordered  to  be  certified  to  the  said  Circuit 
court. 

Decree  reversed  in  part,  but  confirmed  on 
the  merits,  with  costs  to  the  appellees. 
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*Bitlgerry  v.  Branch  &  Sons. 

January  Term,  18(X),  Richmond. 


I.  Check  Payable  within  Bnemy's  Lines— Bndorsed— 
BndorMment  Void.— Bills  or  checks  cttawn  by  a 
bank  in  Richmond,  Va.  upon  a  bank  in  New  Or- 
leans, were  endorsed  in  Petersburir.  Va.  In  Feb- 
ruary 1863,  to  a  resident  of  Vicksbursr.  The  late 
war  was  then  in  progress,  and  Petersburg,  Rich- 
mond and  Vicksborir,  were  within  the  Confed- 
eracy, whilst  New  Orleans  was  in  the  permanent 
possession  of  the  Federal  forces.  The  endorse- 
ment was  iUearal  and  void,  and  the  endorsee  cannot 
recover  affainst  the  endorser,  in  an  action  bronsrht 
after  the  war. 

a.  International  Law— Applied  to  the  Confederacy.*— 
The  international  law  applied  to  all  transactions 
between  persons  residinir  within  the  limits  of  the 
authority  of  the  Confederacy  and  persons  residinsr 
in  the  United  SUtes,  outside  of  the  Confederate 
authority. 

3.  Case  at  Bar— Demand  of  Payment— llleffal.—After 
Vicksbursr  had  been  taken  possession  of  by  the 
Federal  forces,  viz.  on  the  28d  of  October  1868,  the 
bills  were  presented  for  payment  at  the  New 
Orleans  Bank,  and  payment  was  refused.  Under 
the  proclamation  of  the  President  of  the  United 
States  of  April  2,  1868,  intercourse  between  Vicks- 
bnrir  and  New  Orleans  was  still  prohibited,  and 
the  demand  of  payment  was  illeiral. 

4.  No  flail  Communicatlonj— Notice  Mailed— Inouffi- 
cient.- Notice  of  demand  and  refusal  to  pay,  was 
put  into  the  postofflce  at  New  Orleans,  on  the  28d 
of  October  1868,  directed  to  the  endorsers  at 
Petersburir,  Va.  The  war  beinar  then  in  progress, 
and  there  beinsr  no  mail  communication  between 
New  Orleans  and  Petersbursr.  the  notice  was 
insufficient. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  in  October  1866,  by  Josef^  Billgerry 
against  Thos.  Branch  &  Sons,  brokers. 
The  object  of  the  suit  was  to  recover  from 
Branch  &  Sons  the  amount  of  three  bills  or 
checks  drawn  on  the  26th  day  of  August 
1862,  by  the  Farmers  Bank  of  Va.  at  Rich- 
mond, upon  the  New  Orleans  Canal  and 
Banking  Company',  at  New  Orleans,  payable 

«The  Civil  War— Persona  on  Opposite  3idee  of  Belli- 
gerent Lines— Intercourae.— In  McVeiarh  v.  Bank  of 
Old  Dom.,  26Gratt  812,  the  court,  citinar  the  princi- 
pal case,  said:  "There  can  be  no  commercial  inter- 
course between  persons  on  different  sides  of  a 
belliarerent  line,  during:  the  war:  and  a  ciyil  war. 
such  as  our  late  war,  stands  in  this  respect,  on  the 
same  footinsr  with  a  war  inter  oenteg."  See  to  same 
effect.  Walker  v.  Bcauchler,  27  Gratt  516:  Small  v. 
Lumpkin.  28  Gratt  882,  and  note;  Taylor  v.  Hutchi- 
son, 25  Gratt.  536.  See  the  principal  case  distin- 
guished in  McVeiarh  y.  Bank  of  Old  Dominion,  26 
Gratt.  800. 
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to  John  Enders  or  order,  each  for  the 

394  sum  of  two  thousand  dollars.     *These 
checks   were   endorsed    in    blank    by 

Enders,  and  on  the  20th  of  February  1863, 
they  were  endorsed  by  Thomas  Branch  & 
Sons  specially  to  the  plaintiff.  On  the  23d 
of  October  1863,  the  checks  were  presented 
at  the  New  Orleans  Canal  and  Banking- 
Company  for  payment,  which  was  refused ; 
and  they  were  regularly  protested,  and 
notice  of  protest  was  put  into  the  postoffice 
at  New  Orleans,  directed  to  the  defendants 
at  Petersburg-,  Virginia.  At  the  time  these 
checks  were  drawn,  and  when  they  were 
endorsed  by  Branch  &  Sons  to  Billgerry, 
the  war  between  the  United  States  and  the 
Confederate  States  was  in  progress,  and  the 
act  of  congress  of  July  13th,  1861,  and 
the  proclamation  of  President  Lincoln,  of 
the  16th  of  August  1861,  in  pursuance 
thereof,  were  in  force.  New  Orleans  had 
been  taken  possession  of  by  the  United 
States  forces,  on  the  Ist  of  May  1862,  and 
was  held  by  them,  until  the  end  of  the  war. 
On  the  4th  of  July  1863  Vicksburg  was  sur- 
rendered and  came  into  their  possession ; 
whilst  Richmond  and  Petersburg,  in  which 
last  mentioned  place  the  defendants  lived, 
were  within  the  Confederate  lines,  and  so 
remained  until  the  3d  of  April  1865.  It  was 
in  proof  that  there  was  no  mail  communi- 
cation from  New  Orleans  in  October  1863 ; 
and  there  was  none  such  between  New 
Orleans  and  Richmond,  or  Petersburg,  from 
that  time  until  some  time  after  the  sur- 
render of  Lee's  army  in  April  1865;  and 
Billgerry,  whose  testimony  was  taken, 
states  that  as  soon  as  the  mail  communi- 
cation was  opened  between  the  places  he 
wrote  to  Branch  &  Sons,  giving  them  notice 
that  the  checks  had  been  protested  for  non- 
payment. It  appeared  further  that  Billgerry 
was  a  resident  of  Vicksburg  from  1861  until 
the  end  of  the  war  in  1865 ;  and  that  at  the 
time  the  checks  were  drawn  by  the  Farmers 
Bank  that  bank  had  funds  in  the  New 
Orleans  bank  sufficient  to  pay  them ;  and 
this  continued  to  be  the  case  until  August 
26th,  1863,  when  they  were  paid  over 

395  to   an   officer  *of   the   United   States 
army,     under  an    order    of    General 

Banks,  then  commanding  the  United  States 
army  in  New  Orleans. 

The  plaintiff's  original  declaration,  con- 
tained nine  special  counts  and  the  common 
counts  in  assumpsit,  and  his  amended  dec- 
laration contained  three  special  counts. 

The  first  three  counts  of  the  original  dec- 
laration treated  the  counts  as  bills  of 
exchange,  and  alleged  the  drawing,  en- 
dorsement, demand,  dishonor,  protest  and 
notice  in  common  form,  each  check  being 
the  subject  of  a  separate  count.  The  three 
succeeding  counts  did  not  differ  substan- 
tially from  the  first  three,  except  that  they 
described  the  papers  as  checks  instead  of 
bills  of  exchange. 

The  7th,  8th  and  9th  counts  treated  the 
papers  as  bills  of  exchan^sfe,  and  differed 
from  the  first  three  in  this,  that  they  al- 
leged the  existence  of  the  war  as  an  excuse 
for  delay  in  making  presentment  until  Oc- 


tober 27,  1863 ;  and  in  this,  that  they  alle^red 
that  notice  to  the  defendants  of  the  dishonor 
of  the  bills  was  given  by  a  notice  directed  to 
them  and  deposited  in  the  postoffice  in  New 
Orleans  on  the  28th  day  of  October  1863, 
and  that  as  postal  communication  between 
New  Orleans  and  Richmond  was  then  inter- 
rupted by  the  war,  another  notice  was  g^iven 
to  the  defendants  after  the  cessation  of 
hostilities. 

The  amended  declaration  contained  three 
counts,  one  on  each  check.  These  counts 
contained  the  following  special  averments: 
That  at  the  time  the  said  checks  were  drawn 
and  endorsed,  and  afterwards,  the  plaintiff 
was  a  citizen  and  resident  of  Vicksburg; 
that  Enders  was  a  citizen  and  resident  of 
Richmond ;  that  the  defendants  were  citi- 
zens and  residents  of  Petersburg^ ;  and  that 
the  Farmers  Bank  and  the  Canal  Bank  had 
their  location  and  residence  respectively  in 
Richmond  and  New  Orleans ;  that  by 
3%  proclamation  of  the  *president  of  the 
United  States,  dated  August  16,  1861, 
the  State  of  Mississippi,  including^  Vicks- 
burg, that  part  of  the  State  of  Virginia, 
including  Richmond  and  Petersburg,  and 
the  State  of  Louisiana,  including  New- 
Orleans,  were  declared  to  be,  with  others  in 
a  state  of  insurrection,  except  such  parts 
thereof  as  might  be  occupied  and  controlled 
by  the  forces  of  the  United  States  eng^aged 
in  the  dispersion  of  said  insurg^ents;  that 
the  State  of  Louisiana  continued  in  insur- 
rection until  May  1st,  1862,  when  the  said 
city  of  New  Orleans  was  occupied  and  con- 
trolled by  the  forces  of  the  United  States 
engaged  as  aforesaid,  and  so  remained; 
that  the  State  of  Mississippi  continued  in 
insurrection  until  July  5, 1863,  when  Vicks- 
burg and  the  surrounding  country,  were  oc- 
cupied and  controlled  by  said  forces  of  the 
United  States,  and  so  remained;  that  that 
part  of  Virginia  embracing  Richmond  and 
Petersburg,  continued  in  insurrection  until 
the  10th  day  of  April  1865 ;  that  commercial 
intercourse  between  these  last  named  cities 
and  New  Orleans  was  unlawful  from  May 
1,  1862,  until  April  10,  1865,  and  that  com- 
mercial intercourse  between  Vicksburg^  and 
the  surrounding  count3*,  and  New  Orleans, 
was  unlawful  from  May  1,  1862,  until  July 
5,  1863;  that  the  plaintiff  after  receiving 
the  checks  from  the  defendants  in  February 
1863,  took  them  to  Vicksburg,  where  he  re- 
mained until  the  said  town  was  occupied  by 
the  troops  of  the  United  States  as  aforesaid ; 
that  as  soon  as  communication  between 
Vicksburg  and  New  Orleans  was  re-opened 
and  became  lawful  and  safe,  the  plaintiff, 
by  permission  of  the  military  authorities, 
went  to  New  Orleans ;  and  that  on  the  27th 
October  1863,  the  said  checks  were  presented, 
dishonored  and  protested ;  that  intercourse 
and  communication  between  New  Orleans 
and  Richmond  and  Petersburg  were  then 
unlawful,  and  that  notice  of  dishonor  was 
given  to  the  defendants  when  intercourse 
between  the  said  places  became  lawful  and 

was  restored. 
397         *Each  of  these  counts  likewise  con- 
tained an  allegation  that  the  Farmers 
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Bank,  at  the  time  of  the  occupation  of  New 
Orleans,  had  fnnds  in  the  Canal  Bank,  upon 
which  said  checks  were  drawn,  and  that 
before  the  same  were  drawn,  the  said 
funds  had  been  seized  by  the  military  au- 
thorities of  the  United  States,  so  that  at 
the  date  of  said  checks  the  Farmers  Bank 
had  no  funds  in  the  Canal  Bank. 

The  defendants  demurred  to  each  count 
of  the  orig^inal  declaration,  and  to  the  whole 
declaration,  and  also  to  each  count  of  the 
amended  declaration,  and  to  the  whole ;  and 
they  also  pleaded  non-assumpsit ;  and  the 
plaintiff  joined  in  the  demurrers,  and  took 
issue  on  the  pleas.  And  then,  by  consent 
of  the  parties,  a  jury  was  waived,  and  the 
whole  matter  of  law  and  fact  was  submitted 
to  the  court  pursuant  to  the  statute. 

Upon  the  hearing  of  the  cause  the  court 
sustained  the  demurrers  to  all  the  special 
connts,  but  overruled  the  demurrers  to  the 
common  counts  and  to  the  original  declara- 
tion, sustaining  the  demurrer  to  the  amended 
declaration ;  and  upon  the  evidence  rendered 
^  judgment  for  the  defendants.  The  plain- 
tiff, thereupon,  moved  the  court  to  set  aside 
the  judgment  and  grant  him  a  new  trial, 
but  the  court  overruled  the  motion. 

To  this  judgment,  overruling  the  motion 
for  a  new  trial,  the  plaintiff  excepted,  and 
spread  all  the  evidence,  which  was  in  writ- 
ing, upon  the  record,  and  applied  to  this 
court  for  a  supersedeas ;  which  was  awarded. 

Wise  and  Fitzhugh,  for  the  appellant. 
Crump  and  Jones,  for  the  appellees. 

RIVES,  J.  It  does  not  seem  material  to 
consider  or  settle  the  question  of  pleading 
raised  by  the  demurrers  to  the  original  and 
amended  declarations  in  this  case.  The 
common  counts   in   indebitatus  assumpsit, 

which    were    sustained,     would    have 
^   snflSced  to  sustain  a  recovery  under  *the 

authority  of  Bank  of  U.  S.  v.  Jack- 
son's adm'z,  9  I^eigh  221.  The  contract 
»as  one  of  privity  between  these  parties, 
ud  sprung  out  of  the  payment  of  money 
by  one  to  the  other.  Had  the  case  been 
ssbmitted  to  a  jnry,  it  would  have  conduced 
to  a  clearer  development  of  the  issue,  if  the 
pUintiff  had  been  allowed  to  count  specially, 
u  he  did  in  his  amended  declaration,  upon 
the  particular  facts  of  his  demand.  The 
practice  of  relying  on  these  general  counts, 
▼as  disapproved  and  discouraged  at  an 
early  date  in  the  case  of  Wood  v.  Iruttrel 
etal.,  ex'orsof  Carr,  1  Call  232,  240,  by 
Judge  Pendleton,  who  used  this  just  and 
emphatic  language:  *'I  cannot  forbear  to 
mention  that  I  do  not  like  this  new  practice 
of  general  counts  much,  as  they  tend  to 
nrprise  the  other  party  without  giving  him 
the  opportunity  of  preparing  for  a  full  de- 
fence.*' But  in  this  case  the  parties  waived 
their  right  to  have  a  jury  for  the  trial  of 
this  cause,  and  agreed  that  the  whole  mat- 
ter, of  law  and  fact,  should  be  heard  and 
determined  by  the  court.  Inasmuch,  there- 
fore, as  the  court  held  and  was  well  justified 
in  holding,  that  a  recovery,  if  at  all,  might 
be  had  under  the  common  counts ;  and  pro- 
ceeded to  hear  and  determine  the  case  upon 


its  merits  under  these  counts,  we  are  re- 
lieved of  the  necessity  of  adjusting  the 
pleadings  with  any  technical  nicety.  There 
was,  perhaps,  no  other  reason  for  sustaining 
the  demurrer  to  the  amended  declaration, 
save  that  it  did  not,  in  the  opinion  of  the 
court,  set  out  a  legal  cause  of  action;  a 
conclusion  also  reached  in  the  judgment 
given  for  the  defendants  upon  the  facts. 

We  are  therefore  remitted  to  the  enquiry 
whether  the  contract  in  this  case  was  capa- 
ble of  being  asserted  in  a  court  of  law.  ^ 
The  parties  to  this  contract  were  all  alike 
residents  of  the  Confederate  States.  In 
February  1863,  the  plaintiff  in  error  pur- 
chased oi  the  defendants  three  several 
drafts  of  the  Farmers  Bank  of  Virginia 
upon  the  New  Orleans  Canal  and 
399.  Banking  Company,  *bearing  date  the 
26th  August  1862,  for  the  sum  of  two 
thousand  dollars  each.  Prior  to  the  date 
of  these  drafts,  the  city  of  New  Orleans 
had  been  taken  by  the  forces  of  the  United 
States,  and  so  '^occupied  and  controlled*' 
by  them  as  to  be  excepted  out  of  the  terms 
of  the  president's  proclamation  of  16th 
August  1861,  that  had  declared  Ivouisiana, 
along  with  other  southern  States,  in  a  state 
of  insurrection  against  the  United  St 
The  taking  of  the  city  was  followed  by  the 
president's  proclamation  of  12th  May  1862, 
raising  the  blockade  of  its  port  from  and 
after  the  1st  day  of  June  1862 ;  and  the  de- 
cisions of  the  Supreme  court  have  fixed  the 
6th  of  May  1862  as  the  period  of  the  full 
and  final  restoration  of  the  city  to  the  juris- 
diction and  authority  of  the  United  States. 
These  facts  disclose  a  case  of  a  contract  of 
endorsement  between  citizens  within  the 
insurrectionary  districts,  during  the  pen- 
dency of  hostilities,  of  a  bill  drawn  by  a 
bank  in  Virginia  upon  a  bank  in  New 
Orleans,  that  was  then  claimed  and  recog- 
nized as  within  the  rightful  territory  of  the 
United  States.  This  statement  is  sufficient 
to  reveal,  in  its  true  light  and  bearing,  the 
important  question  upon  which  we  have  to 
pass  in  this  case.  In  another  part  of  this 
investigation,  I  may  have  to  recapitulate 
other  circumstances  relevant  to  other  topics 
of  this  discussion ;  but  for  present  purposes, 
I  have  stated  all  that  is  necessary  to  possess 
us  of  the  points  made  in  this  case. 

Now  it  is  alleged  that  the  purchase  of 
this  bill  was  illegal  and  void  on  two 
grounds:  First,  that  it  was  a  trading,  con- 
demned and  avoided  by  the  laws  of  nations 
in  case  of  international  wars,  which,  for 
the  purposes  of  this  argument,  are  assumed 
to  rest  upon  the  same  principle  and  reason 
as  our  late  internal  war ;  and  secondly,  that 
it  was  prohibited  and  annulled  by  the  act 
of  congress  of  July  13,  1861,  interdicting 
**all  commercial  intercourse"  between  the 
inhabitants  of  the  insurrectionary 
400  *districts  and  the  citizens  of  the  rest 
of  the  United  States.  These  positions 
are  plainly  contradictory ;  the  one  referring 
the  claim  to  the  decision  of  international 
law,  and  the  other  to  the  decision  of  munic- 
ipal law.  They  cannot  both  stand  to- 
gether: a   choice    must   be    made    between 
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them.  If  the  case  rests  on  international 
law,  the  municipal  is  excluded ;  and  e  con- 
verso,  if  within  the  pale  of  the  municipal, 
it  is  without  that  of  the  international. 

Hence,  our  first  enquiry  should  be, 
whether  the  contract  relied  on  in  this  case 
is  affected  by,  or  within,  the  purview  of 
the  law  of  nations  touching  dealings  be- 
tween alien  enemies;  and  herein  we  have 
to  consider  at  the  outset  the  ass;umption 
already  alluded  to ;  namel3%  that  our  late 
civil  strife  was  attended  with  all  the  legal 
incidents  and  consequences  of  a  war  inter 
gentes.  In  calling  this  an  assumption,  I 
do  not  mean  to  treat  with  an3'  disrespect 
the  argument  of  the  counsel  for  the  appel- 
lees; but  I  rather  indicate  thereby  the 
strong  and  decided  sense  I  entertain  of 
what  I  humbly  submit  it  can  be  satisfac- 
torily shown  to  be.  I  understand  the  posi- 
tion to  be,  that  there  is  no  distinction  upon 
reason  or  authority,  between  public  war  of 
whatever  sort  and  international  war,  in  the 
vacating  of  contracts  between  individual 
citizens  of  belligerent  countries  flagrante 
bello.  That  we  may  more  critically  exam- 
ine and  determine  the  soundness  of  this 
position,  let  us  first  acquire  a  precise  and 
definite  idea  of  this  important  tenet  of  the 
law  of  nations.  Its  indispensable  attribute 
is,  that  it  should  be  a  contract  between 
*^alien  enemies,"  because  the  doctrine  is 
founded  on  the  principle,  that  a  declaration 
of  war  puts  not  only  the  adverse  govern- 
ments in  their  political  capacity  at  war, 
but  renders  all  the  subjects  of  the  one  the 
enemies  of  the  subjects  of  the  other.  Vat- 
tel,  bk.  3,  c.  5,  i  70 ;  also  note  to  Clemontson 
V.  Blessig,  11  Exch.  R.  135.  Hence,  *'no 
valid  contract  can  be  made,  nor  any  prom- 
ise arise,  by  implication  of  law  from 
401  any  *transaction  with  an  enemy," 
says  Justice  Clifford,  in  Hanger  v. 
Abbott,  6  Wall.  U.  S.  R.  534. 

These  conditions  are  all  fulfilled  in  the 
case  of  foreign  wars  between  independent 
nations,  because  it  can  be  aptly  said  of 
them,  that  a  state  of  war  is  contradictory 
of  a  state  of  commerce,  and  that  there  can- 
not be  war  for  arms  and  peace  for  com- 
merce. Considerations  of  public  safety, 
imperiously  forbid  all  contracts  between 
alien  enemies ;  so  that  after  the  termination 
of  the  war,  during  which  they  were  made, 
the  illegality  of  the  transaction  may  be  set 
up  as  a  valid  defence  against  an  action 
founded  upon  any  such  contract.  But  are 
such  conditions  found  in  a  war  waged  be- 
tween citizens  of  a  common  country ;  and 
is  this  doctrine  at  all  applicable  to  the 
status  or  the  dealings  of  fellow-citizens 
embroiled  in  a  civil  war?  Under  our  com- 
plex s3^stem  of  State  and  Federal  govern- 
ments, the  constitution  of  the  United  States 
is  not  overthrown  by  the  insurrection  of 
any  portion  of  the  people,  however  formi- 
dably arrayed  or  efficiently  organized  under 
all  the  facilities  of  revolt  arising  out  of 
their  separate  organizations  into  States, 
under  all  the  forms  and  with  all  the  powers 
necessary  to  command  the  resources  and 
services   of  their   inhabitants.      Whatever 


may  have  been  the  theory,  on  which  this 
rebellion  was  projected  and  justified,  it  has 
confessedly  yielded  to  the  grand  arbitra- 
ment of  arms;  and  we  need  not  now  be 
disquieted  or  harassed  by  any  doubt  that 
the  constitution  of  the  United  States  reigned 
supreme  over  all  the  States  and  all  the  citi- 
zens during  the  whole  of  this  deplorable 
conflict  and  since,  with  such  exceptions 
only  as  are  due  to  the  clash  of  arms  and 
the  necessities  of  State.  We  shall  in  vain 
look  through  the  whole  range  of  decisions 
of  the  Supreme  court  for  the  slightest  inti- 
mation that  this  rebellion  had  affected  the 
supremacy  of  the  constitution ;  or  released 
the  revolted  States  or  their  citizens,  from 
its     authority     or     their    allegiance 

402  *to  it.  It  is  true  that  the  war  was  of 
such  dimensions,  and  was  so  organ- 
ized, under  the  auspices  of  the  revolted 
States,  into  a  new  and  separate  Confederacy 
that  the  government  of  the  United  States 
was  compelled  to  waive  some  of  its  strict 
and  theoretical  rights  over  the  insurgents. 
It  would  have  been  idle  to  send  out  with  its 
armies,  as  was  done  in  the  case  of  the 
whiskey  insurrection  in  Pennsylvania,  civil 
officers,  to  whom  captured  insurgents  might 
be  turned  over  for  arrest,  trial,  conviction 
and  punishment.  It  was  the  dictate  of  neces- 
sity and  policy  to  recognize  the  Confed- 
erate States  as  a  government  de  facto;  to 
concede  belligerent  rights  to  them ;  to  ac- 
knowledge a  state  of  internal  war;  to  treat 
captives,  both  on  land  and  sea,  as  prisoners 
of  war,  and  provide  for  their  exchange ;  to 
declare  a  blockade  of  the  ports  in  the  in- 
surrectionary districts;  and  assert  under 
the  law  of  nations  the  rights  of  capture  and 
prize  jure  belli.  These  concessions  were 
properly  made  to  mitigate  the  rigors  of  this 
fratricidal  war,  and  conduct  more  effectually 
and  humanely  to  the  suppression  of  the 
revolt.  They  were  conceived  in  the  spirit 
of  the  exalted  teachings  of  the  most  en- 
lightened and  accredited  publicists.  Vattel, 
bk.  3,  ch.  18,  i  294,  recommends  that  *'the 
common  laws  of  war — those  maxims  of  hu- 
manity, moderation  and  honor,  which  we 
have  already  detailed  in  the  course  of  this 
work — ought  to  be  observed  by  both  parties 
in  every  civil  war.  For  the  same  reasons, 
which  render  the  observance  of  those 
maxims  a  matter  of  obligation  between 
State  and  State,  it  becomes  equally,  and 
even  more  necessary,  in  the  unhappy  cir- 
cumstance of  two  incensed  parties  lacer- 
ating their  common  country.  Should  the 
sovereign  conceive  he  has  a  right  to  hang 
up  his  prisoners  as  rebels,  the  opposite 
party  will  make  reprisals ;  if  he  does  not 
religiously  observe  the  capitulations,  and 
all  other  conventions  made  with  his  ene- 
mies,   they    will    no    longer    rely    on    his 

word;  should    he    bum    and    ravage, 

403  *they    will   follow   his   example;    the 
war  will  become  cruel,    horrible,  and 

every  day  more  destructive  to  the  nation." 
While  therefore  in  the  pursuance  of  these 
wise  and  humane  maxims,  the  government 
of  the  United  States  departed  from  the 
theory  strictissimi  juris  in  its  constitutional 
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suppression  of  this  insurrection,  there  was 
never  in  any  authoritative  quarter  an  ad- 
mission that  the  insurgents,  by  reason  of 
being  acknowledged  as  quasi  enemies  to 
the  extent  of  these  concessions,  were  not 
amenable  to  the  constitution  and  the  laws. 
This  did  not  in  fact  involve  any  contrariety 
in  the  status  thus  ascribed  to  them ;  and 
when  such  was  alleged  in  the  Prize  cases, 
2  Black.  U.  S.  R.  635,  670,  Justice  Grier, 
with  no  little  warmth,  denounced  it  as  *'the 
anomalous  doctrine,  which  this  court  are 
now,  for  the  first  time,  desired  to  pronounce, 
to  wit:  that  insurgents  who  have  arisen  in 
rebellion  against  their  sovereign,  expelled 
her  courts,  established  a  revolutionary 
government,  organized  armies,  and  com- 
menced hostilities,  are  not  enemies,  because 
they  are  traitors;  and  a  war  levied  on  the 
government  by  traitors,  in  order  to  dis- 
meml>er  and  destroy  it,  is  not  a  war,  because 
it  is  an  insurrection." 

But  if  by  the  intendment  of  law  the  con- 
stitution of  the  United  States  pervaded  the 
whole  land,  notwithstanding  the  insurrec- 
tion, and  was  in  theory  the  supreme  law  to 
insurgents  as  well  as  loyal  citizens,  the 
municipal  law  went  along  with  it,  and  gov- 
erned contracts.  To  term  the  citizens  of 
the  Confederate  States  enemies,  is  far  from 
being  tantamount  to  calling  them  ^^alien 
enemies."  We  are  told,  2  Black.  U.  S.  R. 
274,  that  **the  word  *enemy'  is  a  technical 
phrase  peculiar  to  prize  courts,  and  depends 
upon  principles  of  public  policy,  as  distin- 
guished from  the  common  law ;  and  besides, 
that  citizens  of  the  Confederacy,  while 
traitors,  for  having  cast  off  their  allegiance 
and  made  war  on  their  government,  are 
none  the  less  'enemies.'  "  All  this  is  con- 
clusive to  show  that  the  counts  have 
404  never  for  *one  moment  lost  sight  of, 
or  relinquished,  the  principle  of  the 
nullity  of  the  attempted  withdrawal  of  the 
southern  States,  and  the  supremacy  of  the 
constitution  and  the  laws  in  spite  of  it. 
Upon  what  principle  and  reason  then  shall 
we  be  required  in  this  case  to  take  rebellious 
subjects  out  of  the  pale  of  a  constitution, 
which  they  have  failed  to  overthrow,  and 
submit  their  dealings  and  contracts  to  in- 
ternational rather  than  municipal  law?  It 
would  seem  to  be  enough  to  reply,  that  the 
correct  theory  of  our  disastrous  conflict 
does  not  admit  of  the  idea  that  the  parties 
to  it  were  foreign  and  independent  nations, 
and  the  citizens  of  the  one  '*alien  enemies" 
respectively  of  those  of  the  other. 

Upon  principles  of  reason  therefore,  dis- 
tinguishing the  case  of  our  late  war  from 
that  of  a  war  inter  gentes,  I  conclude  that 
this  case  does  not  come  under  the  interdict 
of  international  law  against  contracts  be- 
tween **alien  enemies."  But  we  are  told 
that  we  are  not  left  to  the  conclusions  of 
reason  upon  this  subject,  but  are  shut  up 
to  the  decisions  of  the  Supreme  court  of  the 
United  States,  that  are  alleged  to  apply  this 
doctrine  for  the  vacation  of  contracts  be- 
tween opposing  belligerents  pending  the 
war  to  our  late  war,  as  fully  as  if  it  had 
been  an  international  war.     This  assertion 


cannot  rest  upon  anything  more  than  anal- 
ogy ;  but,  even  thus  qualified,  it  excites  my 
unfeigned  surprise.  I  shall  therefore  take 
up  all  these  cases  in  their  order  that  have 
been  referred  to,  and  ascertain  whether 
they  are  susceptit)le  of  being  used  as  au- 
thority for  a  position,  which  I  have  en- 
deavored to  show  is  contrary  to  reason. 

The  first  reference  is  to  the  Prize  cases, 
2  Black.  U.  S.  R.  635.  The  chief  contro- 
versy in  those  cases  was  as  to  the  right  of 
the  president,  in  the  absence  of  any  act  of 
congress  declaring  or  recognizing  a  state 
of  war,  to  proclaim  a  blockade  of  the  ports 
in  possession  of  the  States  in  rebellion. 
There  was  a  difference  of  opinion  among 
the  judges  on  this  point ;  but  all  con- 

405  ceded  *the  right  to  exist  after  the  act 
of   13th   July    1861,    authorizing   the 

president  to  interdict  all  trade  and  inter- 
course between  the  inhabitants  of  the  States 
in  insurrection  and  the  rest  of  the  United 
States.  The  court,  however,  was  of  opinion 
that  the  right  to  institute  this  blockade,  per- 
tained to  the  president  jure  belli,  and, 
therefore,  upheld  the  authority  and  legality 
of  his  proclamation  of  blockade  of  19th  of 
April  1861,  although  prior  to  any  congres- 
sional recognition  of  the  war. 

Another  proposition  was  also  laid  down 
in  these  cases,  namely,  that  property  of 
persons  within  the  Confederacy  was  to  be 
deemed  enemy's  property  without  reference 
to  the  individual  status  of  the  owner,  and, 
therefore,  lawful  prize.  These  were  cases 
affecting  the  rights  of  the  United  States 
as  sovereign,  and  of  captors  claiming  under 
its  laws,  where,  as  I  have  already  shown, 
the  government  had  chosen  to  follow  the 
law  of  nations  rather  than  exercise  its  mu- 
nicipal right  to  close  its  ports.  Thus,  in 
the  case  of  The  Circassian,  2  Wall.  U.  S. 
R.  135,  the  chief  justice  observed  that  "the 
government  of  the  United  States,  involved 
in  civil  war,  claimed  the  right  to  close, 
against  all  commerce,  its  own  ports  seized 
by  the  rebels,  as  a  just  and  proper  exercise 
of  power  for  the  suppression  of  attempted 
revolution.  It  insisted,  and  yet  insists, 
that  no  one  could  justly  complain  if  that 
power  should  be  decisively  and  peremptorily 
exerted.  In  deference,  however,  to  the 
views  of  the  principal  commercial  nations 
this  right  was  waived  and  a  commercial 
blockade  established. "  This  declaration  of 
one  who  was  a  member  of  President  Lin- 
coln's cabinet,  is  an  authoritative  disclosure 
of  the  motive  for  exchanging  the  municipal 
right,  for  the  belligerent  right  under  the 
law  of  nations.  But  this  falls  far  short  of 
the  pretension  that  has  been  founded  on 
these  cases.  It  in  fact  receives  no  counte- 
nance from  them.     But   resort   is  had 

406  to  certain  *incidental  remarks  of  Jus- 
tice Nelson,  who  gave  the   dissenting 

opinion  in  these  cases.  He  is  depicting  the 
consequences  of  war,  and  enumerates  among 
them  the  invalidity  of  contracts  flagrante 
bello.  The  statement  of  the  doctrine  was 
perfectly  true  in  the  connection  in  which 
he  made  it;  but  the  doctrine  was  in  nowise 
involved  in  the  adjudication  of  those  cases; 
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and  cannot  now  be  wrested  from  the  con- 
text, and  made  to  apply  to  the  quite  differ- 
ent question  we  are  now  making,  without 
an  inexcusable  perversion  of  his  ^^obiter 
dicta.*'  And  yet  this  is  all  the  analogy 
between  those  cases  and  the  one  at  bar. 

Next  comes  the  case  of  Mrs.  Alexander's 
cotton,  2  Wall.  U.  S.  R.  404.  This  cotton 
was  captured  on  land  by  a  naval  force  of 
the  United  States  in  the  spring  of  1864,  and 
was  libelled  as  prize  of  war;  but  it  was  held 
not  to  be  '^maritime  prize,"  and  to  be  em- 
braced by  the  act  of  congress  of  March 
12th,  1863  (12  Stat,  at  I^arge  591),  providing 
for  the  collection  of  abandoned  property, 
&c. — whereby  such  property  captured  dur- 
ing the  rebellion  should  be  turned  over  to 
the  Treasury  Department  to  be  sold  and  the 
proceeds  deposited  in  the  national  treasury, 
so  that  any  person  asserting  ownership  of 
it  might  prefer  his  claim  in  the  court  of 
claims  under  the  said  act ;  and  on  making 
proof  to  the  satisfaction  of  that  tribunal 
that  he  had  never  given  aid  or  comfort  to 
the  rebellion,  have  a  return  of  the  net  pro- 
ceeds decreed  to  him.  In  this  case  as  in 
the  Prize  cases,  the  proposition  was  again 
reiterated  that  ^'the  court  could  not  look 
into  the  personal  character  and  dispositions 
of  individual  inhabitants  of  enemy  terri- 
tory."— **We  must  be  governed,"  says  the 
Chief  Justice,  **by  the  principle  of  public 
law,  so  often  announced  from  this  bench 
as  applicable  alike  to  civil  and  international 
wars,  that  all  the  people  of  each  State  or 
district  in  insurrection  against  the  United 
States,  must  be  regarded  as  enemies, 
407  until  by  the  action  *of  the  legislature 
and  the  executive,  or  otherwise,  that 
relation  is  thoroughly  and  permanently 
changed."  But  this  language,  broad  and 
comprehensive  as  it  is,  must  be  confined 
for  purposes  of  interpretation  to  the  case  in 
hand ;  and  that  was  one  between  the  rights 
of  the  government  on  the  one  hand,  and 
those  of  a  citizen  on  the  other  hand.  It  did 
not  relate  to  controversies  between  individ- 
uals on  the  opposite  sides,  or  tend  to  admit 
or  tolerate  the  plea  of  'alien  enemy'  in  suits 
between  such  parties  after  the  cessation  of 
the  war.  Nothing  breeds  more  confusion 
of  ideas  than  to  seize  on  a  particular  ex- 
pression, tear  it  from  its  context,  and  then 
insist  on  the  universality  of  its  meaning, 
and  its  application  to  cases  not  in  the  mind 
of  the  writer,  because  of  its  capacity  liter- 
ally to  embrace  them.  Without  proper  dis- 
criminations, we  must  continually  fall  into 
serious  errors  in  weighing  and  interpreting 
judicial  decisions;  and  it  is  through  the 
lack  of  such  precaution,  as  it  seems  to  me, 
the  notion  prevails  that  this  and  the  Prize 
cases  attribute  to  civil  wars  as  well  as  to 
international  wars  this  faculty  of  annulling 
contracts  between  belligerent   individuals. 

The  Ouachita  Cotton  case,  6  Wall.  U.  S. 
R.  521,  to  which  we  were  next  referred, 
does  not  relate  to  the  question  we  are  now 
considering.  It  was  wholly  under  the  mu- 
nicipal law,  and  involved  the  construction 
of  the  act  of  congress  of  July  13th,  1861, 
and  the  subsequent   proclamation  of  Presi- 


dent Ivincoln  in  pursuance  of  it,  under 
which  it  was  held,  that  purchases  of  cotton 
from  the  rebel  Confederacy,  by  citizens  or 
corporations  of  New  Orleans,  and  libelled 
during  the  war,  were  void.  These  measures 
were  regarded  as  ' 'restoring  New  Orleans 
after  its  occupation  by  the  military  forces 
on  the  6th  of  May  1862,  so  completely  to  the 
national  authority  as  to  clothe  its  citizens 
with  the  same  rights  of  property,  and  sub- 
ject them  to  the  same  inhibitions  and  dis- 
abilities as  to  commercial  intercourse 

408  with  the  territory  *declared  to  be  in 
insurrection  as  the  inhabitants  of  the 

loyal  States."  This,  I  presume,  mig-ht 
also  have  been  the  case  had  these  belliger- 
ents been  foreign  and  independent  nations 
in  this  predicament  towards  each  other, 
under  the  authority  of  The  Hoop  and  The 
Bella  Guidita,  1  C.  Rob.  Adm.  196  and  207, 
and  United  States  v.  Rice,  4  Wheat.  R.  246; 
so  that  Justice  Swayne,  apart  from  the  act 
of  congress  and  the  proclamation  of  the 
president,  justly  regarded  it  as  '*the  result 
of  well-settled  principles  of  public  law. ' ' 

The  last  case  that  has  been  cited  for  the 
appellees  on  this  point  is  Hanger  v.  Abbott, 
6  Wall.  U.  S.  R.  534.  It  was  there  decided 
that  the  war  had  the  effect  of  suspending 
the  statute  of  limitations  in  the  States,  so 
that  the  time  during  which  the  courts  in 
the  lately  rebellious  States  were  closed  to 
citizens  of  the  loyal  States,  is,  in  suits 
brought  by  them  since,  to  be  excluded  from 
the  computation  of  the  time  prescribed  by 
such  statute,  though  exception  for  such 
cause,  be  not  provided  for  m  the  statute. 
This  doctrine  is  deduced  from,  and  justified 
by,  the  principle,  that  while  war  does  not 
annul  an  antecedent  debt,  it  suspends  the 
remedy  therefor,  so  that  the  right  and  the 
remedy  are  both  revived  by  peace;  but  this 
would  be  nugatory  should  the  war  last  for 
the  period  of  limitation,  and  there  be  noth- 
ing to  stop  the  running  of  the  statute.  To 
give  efficacy  therefore  to  the  principle,  that 
the  return  of  peace  brings  with  it  both 
*'the  right  and  the  remedy,"  it  is  necessary 
that  the  statute  should  be  suspended  for  the 
war;  or  else,  as  it  is  here  said,  * 'the  citizens 
of  a  State  may  pay  their  debts  by  entering 
into  an  insurrection  or  rebellion  against 
the  government  of  the  Union,  if  they  are 
able  to  close  the  courts,  and  to  successfully 
resist  the  laws,  until  the  bar  of  the  statute 
becomes  complete."  This  is,  in  truth,  a 
precedent  for  removing  obstacles  from  the 
path  of  the  creditor  after  the  war ;  and  I 
do  not  see  how  it  can  be  tortured  into 

409  an  authority   for  annulling  *all    war 
debts   and    contracts   sued    on    after 

peace.  It  is  true  in  this  case,  as  in  the 
Prize  cases,  much  is  said  upon  the  general 
consequences  of  war  in  the  prohibition  of 
all  trading,  negotiation,  communication  and 
intercourse  between  the  citizens  of  one  of 
the  belligerents  with  those  of  the  other, 
without  the  permission  of  the  government; 
but  it  has  only  a  remote  and  incidental 
bearing  upon  the  point  in  issue,  is,  in  truth, 
a  mere  preface  to  the  discussion  of  it,  and 
in  no  respect  enters   into  the   body  of  the 
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judgment.  While,  therefore,  I  do  not  dis- 
sent from  these  declarations,  but,  on  the 
contrary,  accept  them  as  a  part  of  the  law 
of  nations,  I  do  humbly  protest  against  the 
effort  to  make  them  authority  in  reference 
to  a  civil  war  or  any  other  public  war,  ex- 
cept a  war  inter  gentes. 

I  have  thus  carefully  canvassed  and  sifted 
these  authorities,  and  have  not  been  able 
to  find  anything  in  them  that  assimilates 
ciTil  to  international  war  in  its  avoiding 
trading  and  contracts  during  its  pendency. 
Had  such  an  incident  belonged  to  civil  war, 
why  is  it  that  no  instance  of  it  can  be 
found,  after  the  most  diligent  search  in  the 
records  of  judicial  proceedings,  during  such 
wars?  and  where  was  the  necessity  of  the 
act  of  congress,  if  in  our  intestine  warfare 
the  public  law  of  nations  applied  to  it,  and 
effected  the  same  end? 

But  all   this  is  mere  negation.     Positive 
aod  direct   authority    exists    against    this 
pretension  of  the  appellees,  and   that   in    a 
decision    of   the    Supreme   court.     In   it,  I 
have   found  the    very   basis,    and  staple  of 
the  arguments  I    have  been  advancing.     I 
allude  to  the   case  of  Mauran  v.  Insurance 
Company,    6   Wall.    U.    S.    R.   1.     It  arose 
npon  a   policy   of   insurance   upon    a    ship 
afterwards  captured  by  a  Confederate  vessel ; 
which   policy    had   a    marginal    warranty, 
''free  m>m    loss  or  expense  by  capture." 
To  determine  whether  this  loss  arose  from 
'^assailing  thieves"  or '^pirates,"  for  which 
the  insurer  was  bound  to  pay ;  or  from 
410     a   capture,  *the    risks   of   which  the 
assured  took  upon  himself  by  his  war- 
ranty, made   it   necessary   for  the   court  to 
ascertain    and   define   the   character  of  the 
Coofederate  States  government.     It  accord- 
ingly did  so,  and  declared  it  to  be  a  govern- 
ment   de    facto.      Justice    Nelson,    whose 
language  in  the  Prize  cases  was  quoted  by 
the  counsel  for  the  appellees,    delivered  the 
opinion   of   the  court  in  this  case,  and  laid 
down   their    theory   of  our  late  struggle  in 
the  following  striking  passages :  *^We  agree 
that  all   the    proceedings   of  these  eleven 
States,   either   severally  or  in  conjunction, 
by  means  of   which,    the  existing  govern- 
ments were   overthrown   and   new  govern- 
ments erected  in  their   stead,    were  wholly 
illegal  and    void ;  and  that  they  remained 
after  the  attempted  separation  and  change 
of  government,    in    judgment   of   law,    as 
completely    under   all    their   constitutional 
obligations  as  before.     The  constitution  of 
the  United    States,     which   is   the    funda- 
mental law   of  each  and   all  of- them,  not 
only  afforded  no  countenance  or   authority 
for  those   proceedings,    but   they  were,  in 
every  part  of   them,    in  express  disregard 
aod  violation    of    it.     Still,    it   cannot   be 
denied  but  that  by  the  use  of  these  unlaw- 
ful and  nnconstitutional   means,   a  govern- 
ment in  fact  was  erected  greater  in  territory 
than  many  of  the  old   governments  in  Eu- 
n>pe,  complete  in  the  organization  of  all  its 
parts,  containing   within    its   limits   more 
than  eleven  millions  of  people,  and  of  suffi- 
cient resources  in  men  and  money  to  carry 
on  a  civil  war  of    unexampled  dimensions, 


and  during  all  which  time,  the  exercise  of 
many  belligerent  rights  were  either  con- 
ceded to  it  or  were  acquiesced  in  by  the  su- 
preme government;  such  as  the  treatment 
of  captives,  both  on  land  and  sea,  as  pris- 
oners of  war;  the  exchange  of  prisoners; 
their  vessels  recognized  as  prizes  of  war 
and  dealt  with  accordingly ;  their  property 
seized  on  land  referred  to  the  judicial  trib- 
unals for  adjudication ;  their  ports  blockaded 
and     the     blockade     maintained    b3' 

411  *a  suitable  force  and  duly  notified  to 
neutrals,    the   same   as  in  open  and 

public  war.  We  do  not  enquire  whether 
these  were  rights  conceded  to  the  enemy  by 
the  laws  of  war  among  civilized  nations ; 
or  were  dictated  by  humanity  to  mitigate 
the  vindictive  passions  growing  out  of  a 
civil  conflict."  Again  in  White  v.  Cannon, 
6  Wall.  U.  S.  R.  443,  it  is  said  that  <'the 
objection  that  the  judgment  of  the  Supreme 
court  of  I^ouisiana  is  to  be  treated  as  void, 
because  rendered  some  days  after  the  pas- 
sage of  the  ordinance  of  secession  of  that 
State,  is  not  tenable.  That  ordinance  was 
an  absolute  nullity,  and  of  itself  alone, 
neither  affected  the  jurisdiction  of  that 
court  or  its  relation  to  the  appellate  power 
of  this  court."  If  then  we  accept  these 
opinions  of  the  Supreme  court  as  the  law 
of  the  land,  I  do  not  see,  how  the  contracts 
of  the  citizens  of  a  common  country,  though 
harassed  by  civil  war,  are  to  fall  under  the 
ban  of  international  law  as  to  contracts 
between  alien  enemies  in  time  of  war.  To 
impute  the  doctrines  of  *  alien  enemy'  to 
the  relations  of  a  people  under  the  same 
constitution  of  government  in  the  eye  of 
the  law,  though  engaged  in  an  insurrec- 
tionary war,  would  be  in  flagrant  opposition 
to  these  decisions,  which  we  are  bound  to 
respect  and  follow. 

That  the  understanding  of  the  country, 
also  conforms  to  the  state  of  the  law,  as 
thus  expounded,  we  have  striking  proof  and 
an  impressive  example  in  the  general  ac- 
quiescence in  the  nullity  of  the  sequestra- 
tion or  confiscation  laws  of  the  Confederate 
States.  A  greater  hardship  and  loss  cannot 
well  be  conceived ;  and  yet  I  have  not  heard 
of  the  first  case  in  this  State,  of  an  attempt 
to  resist  at  law  the  repayment  of  a  debt  or 
the  restoration  of  property,  which  had  been 
sequestrated  or  confiscated  under  this  law 
of  the  Confederate  States.  And  yet  if  this 
pretension  of  applying  international  law  to 
the  case,  be  correct,  this  law  stands  justified 
by    the    strict   rights  of  war;  and  is 

412  really  valid,  *though  not  approved  by 
the  practice  and  rules  of  later  times. 

But  it  seems  the  question  was  made  before 
the  Circuit  court  of  the  United  States  at 
Raleigh,  in  which  the  chief  justice  reviewed 
the  very  points  that  have  been  made  in  the 
argument  here;  and  fully  sustained  the 
views  I  have  taken.  The  pamphlet  con- 
taining his  opinion — Shortridge  et  al.  v. 
Macon — ^s  before  us.  He  was  met  there,  as 
we  are  here,  by  the  assertion  that  the  deci- 
sions of  the  Supreme  court,  already  cited, 
declared  the  principle  that  all  the  doctrines 
of  international  law  as  to  war  inter  ^ente^ 
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were  applicable  to  the  powers  and  rights  of 
the  two  governments,  and  the  dealings  of 
the  respective  citizens  of  each,  with  those 
of  the  other ;  so  that  a  state  of  civil  war, 
like  a  state  of  international  war,  would 
validate  acts  of  confiscation,  and  also  stop 
interest  on  debts  thus  deemed  to  be  foreign. 
But  he  distinctly  disclaimed  and  repelled 
this  interpretation  of  these  cases,  and  gave 
judgment  for  the  debt,  interest,  as  well  as 
principal. 

After  a  succinct  recapitulation  of  the 
points  settled  by  the  Supreme  court,  he 
adds  with  emphasis:  *'But  there  is  nothing 
in  that  opinion  which  gives  countenance 
to  the  doctrine  which  counsel  endeavor  to 
deduce  from  it ;  that  the  insurgent  States, 
by  the  act  of  rebellion,  and  by  levying 
war  against  the  nation,  became  foreign 
States,  and  their  inhabitants  alien  ene- 
mies. *  * 

I  have  thus  taken  much  pains  to  ascertain 
if  this  pretension  of  the  appellees  could 
derive  any  support  from  the  decisions  of 
the  Supreme  court.  It  seemed  to  me,' under 
the  circumstances,  a  strange  quarter  to  seek 
for  it ;  for  if  it  can  be  found  there,  it  must 
be  allowed  that  this  august  tribunal  has 
gone  far  towards  rehabilitating  the  doctrine 
of  secession,  and  giving  life  to  the  Confed- 
eracy in  its  ashes.  And  for  what  ends  of 
justice,  I  demand  to  know,  are  we  required 
to  vamp  up  this  obsolete  theory  of  a  sep- 
arate and  independent  existence 
413  *of  the  late  Confederacy?  The  parties 
to  this  controversy  were  citizens  of 
this  Confederacy;  and  contracting  under 
that  faith,  what  merit  have  the  appellees 
in  this  defence?  It  must  be  allowed  that 
this  defence  is  curiously  constructed;  it 
consists  in  part  of  the  law  of  nations,  and 
in  part  of  the  municipal  law ;  of  the  former, 
so  far  as  the  incapacities  growing  out  of 
international  war,  are  concerned;  and  of 
the  latter,  when  it  becomes  necessary  to 
invoke  it  for  the  re-annexation  of  New 
Orleans,  a  part  of  the  Confederate  territory, 
to  the  United  States.  Upon  the  theory  of 
a  separate  Confederate  nationality,  no  act 
of  mere  military  occupation,  nor  law  of  the 
congress  of  the  United  States,  could  avail 
to  withdraw  this  city  from  its  sovereign  so 
as  to  make  its  inhabitants,  for  purposes  of 
contract,  alien  enemies  to  other  subjects  of 
the  same  sovereign ;  although  under  the 
doctrines  of  The  Hoop  &  Bella  Guidita,  al- 
ready cited,  it  might  not  be  allowable  for 
the  latter  to  ship  supplies  to  the  former.  If 
required,  then,  to  stand  exclusively  upon 
their  theory  of  an  international  war,  unas- 
sisted by  the  laws  of  congress,  the  appellees, 
and  all  the  other  parties,  in  interest,  to 
this  controversy,  including  the  Canal  and 
Banking  Company  of  New  Orleans,  would 
be  inhabitants  and  citizens  of  one  common 
country;  and  there  could  be  no  pretext  for 
imputing  the  relations  of  alienage  or  hos- 
tility to  any.  But,  to  make  out  this  de- 
fence, another  ingredient  is  wanted;  and 
that  is  found  in  the  laws  of  congress  and 
the  proclamation  of  the  president  of  the 
United   States,    whereby    New    Orleans    is 


transferred  from  the  dominion  of  the  Con- 
federacy to  that  of  the  United  States.  Such 
a  mixed  and  incongruous  plea,  therefore, 
does  not  challenge  my  particular  reg-ard, 
nor  offer  any  peculiar  temptation  to  be 
seduced  into  the  avowal  of  doctrines,  that 
might  prove  hazardous  to  the  business  of 
life  in  times  of  civil  commotion.  For  my 
part,  I  feel  it  to  be  a  duty  within  my 

414  province,  *to  protect,  as  far  as    prac- 
ticable,   the    contracts   of   men    from 

being  affected  by  internal   disturbances,  so 
that    the    stream  of  commerce  may  not  be 
impeded  or  diverted,    nor  the  faith  of  con- 
tracts  dissolved    by    intestine   wars.     If    I 
have    not    erred   in   the  positions  I  have  so 
far  advanced,  I  have  succeeded  in  ezciu<ling 
this  case   from   the  pale  of  the  law  of  na- 
tions.    I    am   therefore   relieved   from    the 
necessity   of   saying    anything   as    to     the 
numerous   authorities   that    were   cited   on 
this  head;  I  read  them  all  with  an  interest 
and  attention  due  to  the  gravity  of  the  doc- 
trine, and  its  able  and   satisfactory  exposi- 
tion in  these  cases,    but,  in  my  view,  they 
have  no  legitimate  application  to  this  case. 
I#et  us  now   turn    to   the  only  remaining- 
branch  of  our  enquiry,  and  see  whether  this 
action  is  defeated   by   the  law  of  congress. 
It  may  seem  hard  to  subject  a  contract  be- 
tween confederates  during  the   war    to  an 
act  of  congress,  of  which   it   is   reasonable 
to  suppose  they   might  not   have  had  cog- 
nizance ;  but  such  a  consequence  necessarily 
attends  the  overthrow  of  the  usurped  gov- 
ernments.    The  act  in  question  (July  13th, 
1861,)  authorized   the   president   by  procla- 
mation to  declare   the    inhabitants  of    any 
State,  or  part  thereof,  to  be  in  a    state    of 
insurrection     against    the    United    States, 
whereupon  *^all  commercial  intercourse   by 
and   between    the    same,    and   the  citizens 
thereof,  and  the  citizens  of  the  rest  of  the 
United  States,  shall  cease  and  be  unlawful, 
as  long  as  such  condition   of  hostility  shall 
continue."    This  act  was   followed  on  the 
16th   August    1861    by   the  proclamation  of 
the     president,     declaring,     among    other 
things,    *Hhat   all   commercial  intercourse, 
&c.,  is  unlawful,    and   shall  remain  unla^v- 
ful  until  such   insurrection   shall  cease,  or 
has  been  suppressed. '  *    The  effect  of  these 
two   measures   was   to  suspend  intercourse 
during    the  continuance   of   hostilities.      I 
shall    not    stop   to   enquire   what   was    the 
character  of  ^'the  commercial   intercourse'* 
thus  prohibited,  whether  it  was  aimed 

415  at  the  negotiations  of  *trade  as  within 
the  -mischief,  or  merely  at  the  loco- 
motive commerce,  as  more  palpably  indi- 
cated by  the  context,  which  is  restricted  to 
*'all  goods  and  chattels,  wares  and  mer- 
chandise." I'  am  willing  to  concede  in 
view  of  judicial  decisions  upon  the  cognate 
doctrine  in  the  law  of  nations,  that  the  in- 
terdict was  levelled  at  all  contracts  that 
might  tempt  to  the  violation  of  this  pro- 
hibitory policy.  But  it  is  indispensable  to 
discriminate  between  the  edict  of  interna- 
tional law  and  the  terms  of  this  statute. 
The  former,  we  have  seen,  annulled  all 
contracts    within    the    prohibited  class,    so 
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that  no  action  could  be  maintained  upon 
them  after  the  termination  of  the  war ;  not 
so,  however,  with  this  act  of  congress ;  it 
is  merely  suspensory.  Had  congress  thought 
proper  to  follow  the  law  of  nations  in  this 
respect,  it  could  and  would  have  done  so ; 
bat  a  tender  and  considerate  deference, 
doubtless,  to  the  peculiarities  of  the  conflict, 
it  chose  a  milder  course,  and  merely  sus- 
pended the  right  and  the  remedy  during 
hostilities.  It  did  not  simply  declare 
'^commercial  intercourse"  unlawful,  and 
stop  there,  leaving  it  to  be  inferred,  as  an 
intendment  of  law,  that  every  act  of  such 
intercourse  was  therefore  void,  and  incapa- 
ble of  supporting  an  action  after  the  war. 
But  the  prohibition  is  made  to  depend  upon 
*'the  condition  of  hostility,"  so  that  when 
the  latter  ceases,  the  former  is  removed, 
and  a  contract,  unlawful  in  its  inception, 
ceases  to  be  so  upon  the  return  of  peace. 
This,  I  take  it,  is  the  plain  and  unambig- 
notis  meaning  of  the  act. 

This  bill  was  purchased  by  the  appellant 
in  February  1863,  when  New  Orleans,  where 
it  was  payable,  had  reverted  to  the  United 
States.  Grant  that  this  transaction  was 
onlawful  at  that  time,  the  illegality  was 
temporary  and  contingent,  for  both  the 
law  and  the  proclamation  declared  that  it 
should  cease  with  the  suppression  of  the 
insurrection.     No    step  need   to  have  been 

taken  before  that  time  to  fix  the  lia- 
416     biUties    of    the  *parties   to    the   bill. 

Had  there  been  an  understanding 
that  this  negotiation  should  await  the  ter- 
mination of  the  war,  it  would  have  been  as 
innocent  as  an  assignment  for  value  of  the 
obligation  of  a  debtor  within  the  Federal 
lines.  But  there  is  no  proof  in  this  case  of 
any  purpose  on  the  part  of  Billgcrry  to 
present  or  collect  this  check  across  the  lines 
of  contending  armies.  On  the  contrary, 
his  conduct  bespeaks  a  different  purpose. 
He  quietly  remains  at  his  home  till  the  ad- 
vancing wave  of  conquest  passes  over  him 
and  opens  communication  for  him  with 
Kew  Orleans.  He  then  duly  presents  his 
bill,  and  upon  non-payment  has  it  protested, 
and  attempts  to  give  notice  thereof  in  the 
accustomed  mode.  But  his  right  of  action 
was  still  in  abeyance,  because  his  endorsers 
were  separated  from  him  by  a  line  of  bayo- 
nets. This  continued  to  be  the  case  till  the 
insurrection  was  finally  broken  and  sup- 
pressed by  the  surrender  of  I#ce.  Then 
his  rights  and  remedies  awoke  from  their 
state  of  suspended  animation,  and  were 
endued  with  as  much  power  and  life  as  if 
the  municipal  law  had  never  suspended 
them.  It  seems  to  me  that  this  is  a  just 
and  accurate  interpretation  of  the  terms 
and  spirit  of  the  law,  and  fully  sustains 
the  present  cause  of  action. 

The  undertaking  or  agreement  of  the  ap- 
pellees, as  endorsers,  however,  was  col- 
lateral and  contingent.  To  hold  them 
i^esponsible,  due  and  reasonable  diligence 
must  be  shown  in  giving  them  notice  of 
the  dishonor;  so  that  they  might  enjoy 
erery  conceivable  opportunity  and  facility 
of  securing   themselves    from    loss.      The 


question  of  due  diligence,  is  one  of  law ; 
and  is  well  settled  by  a  numerous  train  of 
authorities.  The  party,  whose  duty  it  is  to 
give  this  notice  is  bound  to  due  and  reason- 
able diligence ;  but  it  is  not  required  of  him 
to  see  that  the  notice  is  brought  home  to 
the  party.  If  it  is  given  in  the  usual  way 
and  in  reasonable  time,  it  is  sufficient  to 
excuse  the  party,  on  whom  it  rests, 
417  *though  it  may  never  be  received.  1 
Am.  Lr.  Cas.,  p.  3%,  and  note.  But 
an  omission  to  give  this  notice  may  be  ex- 
cused by  circumstances  rendering  it  im- 
possible to  do  so.  But  the  excuse  is 
contemporaneous  with  the  obstacle ;  so  that 
upon  the  removal  of  the  latter,  the  duty  re- 
vives. The  pendency  of  war  is  an  adequate 
excuse.  1  Pars,  on  Cont.  278;  Hopkirk 
V.  Page,  2  Brock.  20.  Here,  then,  there 
was  no  duty  to  give  notice  till  the  war 
ended.  It  is  not,  therefore,  material  to 
enquire  into  the  validity  of  the  notice  that 
was  mailed  along  with  the  protest  in  Octo- 
ber 1863,  when  there  was  no  mail  commu- 
nication with  Virginia.  It  was  perhaps 
futile  and  supererogatory.  But  was  this 
notice  given  in  the  usual  way  and  in  due 
time  after  this  impediment  was  removed? 
The  proof  is  that  about  two  weeks  after  the 
surrender  of  I#ee*s  army,  the  appellant 
wrote  a  letter  to  Branch  A  Sons  from  New 
Orleans,  informing  them  of  the  protest  of 
the  bills;  and  it  was  just  at  that  time,  as 
is  proven  by  a  special  agent  of  the  post- 
office  department,  that  mail  communication 
was  first  opened  from  within  the  United 
States  lines  to  Richmond  or  Petersburg. 
This,  therefore,  brings  the  appellant  within 
the  rule  that  charges  his  endorsers  and  fixes 
their  liability  to  him  on  their  collateral 
undertaking  for  the  honor  of  the  bills  which 
they  sold  him. 

On  the  whole,  therefore,  it  seems  to  me 
that  the  demurrer  to  the  amended  declara- 
tion should  have  been  overruled,  and  judg- 
ment given  for  the  plaintiff's  demand. 

JOYNBS,  J.  The  counsel  for  the  defend- 
ants have  contended  in  the  argtiment :  1. 
That  the  contracts  arising  out  of  the  en- 
dorsement and  delivery  of  the  checks  by 
the  defendants  to  the  plaintiff  were  illegal 
and  void,  so  that  no  action  could  be  founded 
upon  them.  2.  That  if  these  contracts 
were  legal  and  valid,  there  has  been 
418  *no  sufficient  presentment  and  demand 
of  payment  of  the  checks.  And  3. 
That  if  the  presentment  and  demand  were 
sufficient,  there  has  been  no  sufficient  notice 
of  dishonor. 

Premising  that  a  check  is  a  bill  of  ex- 
change, though  subject  to  some  peculiar 
rules,  which  need  not  be  now  adverted  to, 
and  that  every  endorsement  of  a  bill  is 
equivalent  to  the  drawing  of  a  new  bill,  I 
proceed  to  consider  the  first  and  principal 
question. 

It  is  a  general  principle  of  law,  that  war 
operates  as  an  interdiction  of  all  commer- 
cial and  other  pacific  intercourse  and  com- 
munication with  the  public  enemy ;  and  it 
follows   as  a  corollary  from  this  principle. 
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that  every  species  of  private  contract  made 
with  subjects  of  the  enemy  during*  war  is 
unlawful.  **The  rule  thus  deduced,'*  says 
Wheaton,  *4s  applicable  to  insurance  on 
enemy's  property  and  trade ;  to  the  drawing 
and  negotiating  of  bills  of  exchange  be- 
tween subjects  of  the  powers  at  war ;  to  the 
remission  of  funds  in  money  or  bills  to  the 
enemy's  country;  to  commercial  partner- 
ships entered  into  between  the  subjects  of 
the  two  countries  after  the  declaration  of 
war,  or  existing  previous  to  the  declara- 
tion, which  last  are  dissolved  by  the  mere 
force  and  act  of  the  war  itself,  although  as 
to  other  contracts  [existing  before  the  war] 
it  only  suspends  the  remedy."  Wheat. 
J^lements,  by  I^awrence  556.  So  Kent  says : 
'*The  insurance  of  enemy's  property  is  an 
illegal  contract,  because  it  is  a  species  of 
trade  and  intercourse  with  the  enemy.  The 
drawing  of  a  bill  of  exchange  by  an  alien 
enemy  on  a  subject  of  the  adverse  country, 
is  an  illegal  and  void  contract,  because  it 
is  a  communication  and  contract.  The 
purchase  of  bills  on  the  enemy's  country, 
or  the  remission  and  deposit  of  funds  there, 
is  a  dangerous  and  illegal  act,  because  it 
may  be  cherishing  the  resources  and  reliev- 
ing the  wants  of  the  enemy.  The  remission 
of  funds  in  money  or  bills  to  subjects 
419  of  the  enemy  is  *unlawful.  The  in- 
hibition reaches  to  every  communica- 
tion, direct  or  circuitous.  All  endeavors 
at  trade  with  the  enemy,  by  the  intervention 
of  third  persons,  or  by  partnerships,  have 
equally  failed,  and  no  artifice  has  succeeded 
to  legalize  the  trade  without  the  express 
permission  of  the  government.  Every  re- 
laxation of  the  rule  tends  to  corrupt  the 
allegiance  of  the  subject,  and  prevents  the 
war  from  fulfilling  its  end.  The  only  excep- 
tion to  this  strict  and  rigorous  rule  of  in- 
ternational jurisprudence  is  the  case  of 
ransom  bills,  and  they  are  contracts  of  ne- 
cessity, founded  on  a  state  of  war,  and  en- 
gendered by  its  violence.     1  Kent  67-8. 

The  same  great  jurist  uses  this  language 
in  Griswold  v.  Waddington,  16  John.  R. 
438.  *  *There  is  no  authority  in  law,  whether 
that  law  be  national,  maritime  or  munici- 
pal, for  any  kind  of  private,  voluntary, 
unlicensed  business  communication  or  in- 
tercourse with  an  enemy.  It  is  all  noxious, 
and  in  a  greater  or  less  degree  is  all  crimi- 
nal. Every  attempt  at  drawing  distinctions 
has  failed ;  all  kind  of  intercourse,  except 
that  which  is  hostile,  or  created  by  the 
mere  exigency  of  the  war  and  necessity  of 
the  case,  is  illegal.  The  law  has  put  the 
sting  of  disability  into  every  kind  of  vol- 
untary communication  and  contract  with 
an  enemy,  which  is  made  without  the  spe- 
cial permission  of  the  government.  There 
is  wisdom  and  policy,  patriotism  and  safety 
in  this  principle,  and  every  relaxation  of 
it  tends  to  corrupt  the  allegiance  of  the 
subject,  and  prolong  the  calamities  of  war. " 

'*The  idea  that  any  remission  of  money 
may  be  lawfully  made  to  an  enemy,  is 
repugnant  to  the  very  rights  of  war,  which 
require  the  subjects  of  one  country  to  seize 
the  effects  of  the  subjects  of  the  other.     The 


property  so  remitted,  if  in  cash  or  any 
tangible  subject,  would  become  a  just  cause 
of  the  seizure  while  on  its  passage.  An 
alien  enemy  has  no  right  of  action  during 
war,  and   he   cannot   sue,    because  it 

420  would  be   drawing  'resources  out  of 
the  country,  how  then  can  it  be  lawful 

to  make  remittances  to  him?  The  law  that 
forbids  intercourse  and  trade  must  equally 
forbid  remittances  and  payment." 

Sec  Halleck  Int.  Law,  356  et  seq. ;  note 
to  Clementson  v.  Blessig  &  als.,  11  Exch. 
R.  135 ;  S.  C.  32  Eng.  I^.  A  E^.  R.   544. 

In  Willison  v.  Pattison  &  al.,  7  Taunt. 
R.  439  (2  Eng.  C.  L.  R.  176) ;  S.  C.  1  J.  B. 
Moore  133  (which  latter  report  of  it  I  will 
cite,  as  it  is  much  fuller  and  better  every 
way  than  the  other),  was  an  action  of  as- 
sumpsit on  three  bills  of  exchange  accepted 
by  the  defendants  and  endorsed  to  the 
plaintiff.  They  both  were  drawn  at  Dunkirk 
in  France  by  Michelon,  a  subject  of  France, 
resident  there,  payable  to  his  own  order 
three  months  after  date  upon  the  defend- 
ants, British  subjects,  resident  in  Lrondon, 
who  were  the  holders  of  certain  cambrics, 
shipped  to  them  by  Varlet  of  Dunkirk,  and 
by  him  assigned  to  Michelon.  The  bills 
were  accepted,  payable  when  the  cambrics 
should  be  sold,  which  were  subsequently 
done.  The  bills  were  endorsed  by  Michelon, 
the  drawer,  to  the  plaintiff,  a,n  English 
born  subject,  then  and  still  a  resident  of 
Dunkirk.  At  the  time  these  bills  were 
drawn,  endorsed  and  accepted,  France  and 
England  were  at  open  war  with  each  other. 
The  action  was  brought  after  the  return  of 
peace,  and  the  court  held  that  it  could  not 
be  maintained. 

Gibbs,  C.  J.,  thus  states  the  propositions 
maintained  by  the  respective  counsel  in 
the  argument.  ''My  brother  Best  has  con- 
tended that  all  communication  with  an  alien 
enemy,  during  war,  must  be  prohibited,  as 
the  policy  of  law  thereby  secures  this  State 
from  all  dangers  to  be  apprehended  from  a 
foreign  country,  and  that  in  order  to  pre- 
vent all  communication  with  a  foreign 
enemy,  he  has  insisted,  that  if  subjects  of 
a  foreign  State  draw  bills  on  persons  in 
this  country,  and  seek  to  enforce  pay- 

421  ment    thereon,    the    mischief   is  *in- 
curred.     He  has  further  insisted  that 

this  was  a  direct  trading.  This,  however, 
my  brother  I^ews  has  denied,  and  contended 
that  the  mere  drawing  or  endorsing  bills  is 
not  such  a  communication,  with  an  enemy 
as  is  contravened  by  the  general  policy  of 
law."  And  the  Chief  Justice,  in  fifiving 
the  reasons  of  his  judgment,  said:  ^'It  is 
illegal  for  an  alien,  in  an  enemy's  country, 
during  war,  to  draw  a  bill  on  a  subject 
resident  in  this,  and  then  sue  him  here  for 
the  amount  of  such  bill,  on  the  restoration 
of  peace.  It  gives  rise  to  a  communication 
between  subjects  of  both  countries,  which 
ought  to  be  avoided.  The  drawing  knd 
accepting  these  bills  are  in  themselves 
illegal."  Park,  J.,  after  quoting  the  rule 
ex  natura  belli  commercia  inter  hostes 
cessare  non  est  dubitandum,  adds:  '* Al- 
though the  evidence  of  trading  is  not  con- 
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dasive,  it  is  still  a  trading'.'*  ♦  ♦  t 
**Thoiigh  the  plaintiff  might  be  in  igno- 
rance of  the  circumstances  attending  these 
bills,  still  he  receives  them  from  the  drawer, 
and  mtist,  therefore,  be  fully  aware  that 
they  were  a  species  of  contract,  originating 
with  an  alien  enemy.  * '  Burrough,  J. ,  said : 
**It  was  the  object  of  the  drawer  in  the 
present  case,  who  was  an  alien,  to  obtain 
mooey  from  the  acceptors,  who  were  resi- 
dents in  this  country.  The  drawer  having 
assigned  [consig-ned?]  the  cambrics  to  the 
acceptor  for  sale,  is  entitled  to  the  money 
arising  on  the  bills.  Can  it  be  contended, 
that  if  the  cambrics  had  been  sold,  Michelon 
conld  have  maintained  an  action  for  money 
bad  and  received?  If  not  he  could  by  no 
device  obtain  it  from  this  country.  If, 
therefore,  the  action  for  money  had  and 
received  could  not  t>e  maintained  by  Mich- 
elon, being  an  alien  enemy,  can  he  possibly 
transfer  his  interest  to  another,  which  in- 
terest will  ultimately   revert  to  his  benefit. 

In  WiUison  v.  Pattison  there  was  an 
actual  communication  had  and  a  contract 
directly  made,  between  subjects  of  the  hos- 
tile powers,  inasmuch  as  the  bill  was 
422  sent  *over  from  France  to  Eng'land  for 
acceptance,  and  was  accepted.  But  it 
is  not  necessary  that  any  such  actual  com- 
mnnication  should  take  place,  in  order  to 
▼itiate  the  contract  of  the  drawer  or  en- 
dorser of  a  bill.  When  a  man  draws  a  bill 
upon  another  and  neg^otiates  it,  he,  in  sub- 
stance and  fact,  dispatches  a  communication 
to  him,  directing  him  to  pay  the  money  to 
the  owner  of  the  bill.  The  drawing  and 
negotiation  of  the  bill  have  a  direct  ten- 
dency to  bring  about  actual  intercourse  and 
communication,  because  the  bill  cannot 
otherwise  perform  its  office.  And,  upon 
l^eneral  principles,  any  contract  is  unlaw- 
fnl,  which  has  a  tendency  to  promote  and 
encoorai^  the  doing  of  an  act  which  the 
law  condemns  and  forbids,  whether,  in  any 
particular  case,  the  act  be  really  done  or 
sot.  Upon  this  ground  the  vice  attaches  to 
the  drawing  and  negotiation  of  the  bill. 
The  other  ground  of  decision  stated  by 
Burrough,  J.,  namely,  that  the  bill  is  an 
attempt  by  the  drawer  to  transfer  to  an- 
other a  right  to  demand  and  receive  money 
which  he  could  not  lawfully  demand  him- 
self, leads  to  the  same  result.  Obviously, 
if  the  drawer  may  lawfully  draw  for  his 
funds  in  the  hands  of  the  drawee,  the 
drawee  may  lawfully  pay  the  drafts,  or 
remit  the  funds.  But,  as  we  have  seen, 
the  payment  or  remittance  of  money  by  a 
sabject  or  citizen  of  one  belligerent  to  a 
Mbject  or  citizen  of  the  other,  during  war, 
is  unlawful.  Griswold  v.  Waddington, 
supra. 

But  it  was  contended,  with  great  earnest- 
ness and  ability,  by  the  counsel  for  the 
plaintiff,  that  the  rights  of  the  parties  in 
this  case  must  be  determined  with  reference 
to  the  municipal  law  alone ;  that  the  late 
conflict  between  the  United  States  and  the 
Confederate  States  was  not  a  war  in  the 
legal  sense,  and  did  not  produce  the  effects 
of  a  war  upon  the  rights  and   relations   of 


citizens ;  that  on  the  part  of  the  Confederate 
States  it  was  nothing  more  than  an 

423  insurrection  or  rebellion  *against  the 
lawful  authority  of  the  United  States, 

and  on  the  part  of  the  United  States  was 
only  an  exertion  of  force  to  suppress  the 
insurrection ;  and  that  the  principles  of  in- 
ternational law,  applicable  to  a  war  inter 
gentes,  cannot  properly  be  resorted  to  for 
the  determination  of  any  question  between 
citizens  arising  out  of  that  conflict  or 
affected  by  it.  It  was  further  argued,  that 
the  only  restriction  upon  intercourse  during 
the  war  was  that  imposed  by  the  act  of 
congress  of  July  13,  1861,  and  the  procla- 
mation of  August  16, 1861,  which  was  merely 
a  suspension  for  a  time  of  the  right  of  free 
intercourse  guaranteed  by  the  constitution ; 
and  that  the  existence  of  the  conflict  be- 
tween the  government  and  the  insurgents, 
and  the  suspension  of  intercourse  during 
its  existence,  did  not  deprive  any  citizen  of 
the  right  to  draw  a  bill  of  exchange  upon 
another  citizen,  or  any  other  citizen  of  the 
right  to  purchase  such  a  bill,  even  though 
the  drawer  and  drawee  were  on  opposite 
sides  of  the  conflict,  such  acts  not  involv- 
ing any  actual  locomotive  intercourse, 
which  would  alone  violate  the  prohibition 
against  intercourse ;  and  that,  in  order  to 
defeat  a  recovery  in  this  case,  it  was  in- 
cumbent on  the  defendants  to  establish  that 
there  has  been  a  violation  of  that  prohibi- 
tion. 

I  shall  not  enter  upon  a  discussion  of  the 
theory- and  principles  of  the  constitution  of 
the  United  States,  or  of  the  respective  rights 
and  powers  of  the  Federal  and  State  gov- 
ernments, for  the  purpose  of  determining 
the  political  and  constitutional  character 
and  consequences  of  the  late  unhappy  con- 
flict. Fortunately,  such  a  discussion  is  not 
necessary.  The  principles  of  law  which 
are  to  be  applied  to  the  solution  of  the  ques- 
tion now  before  us,  seems  to  me  to  have 
been  fully  settled  by  the  Supreme  court  of 
the  United  States.  I  do  not  think  it  neces- 
sary to  cite  the  decisions  of  any  inferior 
tribunal,  and  shall  cite  only  a  few  cases  in 
the  Supreme  court. 

424  *The    subject  of   the   late  war  first 
came  before  the  Supreme  court  in  The 

Prize  Cases,  2  Black.  U.  S.  R.  635,  decided 
at  December  term  1862.  These  cases  in- 
volved the  validity  of  certain  captures  for 
breach  of  the  blockade  established  by  pres- 
ident Ifincoln  in  April  1861,  at  a  time  when 
no  legislation  had  been  had  by  congress  in 
reference  to  the  war.  Four  vessels  were 
involved,  two  of  which  belonged  to  neutrals, 
and  two  to  citizens  of  Richmond,  Virginia. 
Two  questions  were  discussed  and  decided 
by  the  court:  1.  Had  the  president  a  right 
to  institute  a  blockade  of  ports  in  the  pos- 
session of  persons  in  armed  rebellion  against 
the  government,  on  the  principles  of  inter- 
national law?  2.  Was  the  property  of  per- 
sons domiciled  or  residing  within  the  States 
in  rebellion,  a  proper  subject  of  capture 
on  the  sea  as  **enemies*  property?" 

The  court,  after  observing  that  the  right 
of  prize   and    capture  depended  on  the  jus 
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belli,  proceeded  to  enquire  whether,  at  the 
time  the  blockade  was  instituted,  a  state  of 
war  existed  between  the  United  States  and 
the  insurgents.  If  these  relations,  existing 
under  the  constitution,  between  the  govern- 
ment and  the  insurgents,  had  the  effect  of 
rendering  it  impossible  that  a  conflict  be- 
tween them  could  be  a  war,  in  the  legal 
sense,  and  of  restricting  the  government  to 
the  use  of  means  provided  by  the  municipal 
law  for  the  suppression  of  an  insurrection, 
then  the  blockade  was  not  lawfully  insti- 
tuted. In  order,  therefore,  to  determine 
the  validity  of  the  blockade,  it  was  neces- 
sary to  determine  what  was  the  legal  char- 
acter of  the  relations  existing  between  the 
parties  to  the  conflict. 

The  following  extracts  from  the  opinion 
will  exhibit  the  views  of  the  court : 

*'The  parties  belligerent  in  a  public  war 
are  independent  nations.  But  it  is  not 
necessary,  to  constitute  war,  that  both  par- 
ties should  be  acknowledged  as  independent 
nations  or  sovereign   States.     A  war 

425  may  exist  *when   one  of  the  belliger- 
ents    claims     sovereign     rights     as 

against  the  other." 

**A  civil  war,"  says  Vattel,  ** breaks  the 
bands  of  society  and  government,  or  at  least 
suspends  their  force  and  effect ;  it  produces 
in  the  nation  two  independent  parties,  who 
consider  each  other  as  enemies,  and  ac- 
knowledge no  common  judge.  These  two 
parties  therefore  must  necessarily  be  con- 
sidered as  constituting,  at  least  for  a  time, 
two  separate  bodies,  two  distinct  societies. 
Having  no  common  superior  to  judge  be- 
tween them,  they  stand  in  precisely  the 
same  predicament  as  two  nations  who  en- 
gage in  a  contest  and  have  recourse  to 
arms. '  * 

**The  true  test  of  the  existence  of  civil 
war,  as  found  in  the  writings  of  the  sages 
of  the  common  law,  may  be  thus  summarily 
stated.  When  the  regular  course  of  justice 
is  interrupted  by  revolt,  rebellion  or  insur- 
rection, so  that  the  courts  of  justice  cannot 
be  kept  open,  civil  war  exists,  and  hostili- 
ties may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  government  were 
foreign  enemies  invading  the  land." 

**It  is  not  the  less  a  civil  war  with  bellig- 
erent parties  in  hostile  array,  because  it 
may  be  called  an  insurrection  by  one  side, 
and  the  insurgents  be  considered  as  rebels 
or  traitors.  It  is  not  necessary  that  the  in- 
dependence of  the  revolted  province  or  State 
be  acknowledged  in  order  to  constitute  it  a 
party  belligerent  in  a  war  according  to  the 
law  of  nations." 

**The  law  of  nations  is  also  called  the 
law  of  nature,  if  is  founded  on  the  common 
consent  as  well  as  the  common  sense  of  the 
world.  It  contains  no  such  anomalous  doc- 
trine as  that  which  this  court  are  now  for 
the  flrst  time  desired  to  pronounce,  to  wit, 
that  insurgents  who  have  risen  in  rebellion 
against  their  sovereign,  expelled  her  courts, 
established  a  revolutionary  government, 
organized  armies,  and  commenced  hostili- 
ties, are   not   enemies,    because   they 

426  are  traitors,  and  [that]  *a  war  levied 


on  the  government  by  traitors,  in  order 
to  dismember  and  destroy  it,  is  not  a  war, 
because  it  is  an  insurrection." 

Pursuing  these  views,  and  others  which 
need  not  be  adverted  to,  the  court  held  that 
there  existed  between  the  government  of 
the  United  States  and  the  insurgents  a  state 
of  civil  war,  in  the  sense  of  the  interna- 
tional law,  which  brought  with  it  the  com- 
mon incidents  of  war,  and  among  them  the 
right  to  institute  a  blockade. 

The  views  of  the  court  upon  the  second 
question  will  appear  from  the  following 
extracts : 

**The  appellants  contend  that  the  term 
*enemy*  is  properly  applicable  to  those  only 
who  are  subjects  or  citizens  of  a  foreign 
State,  at  war  with  our  own."  *  »  ♦ 
**They  contend  also  that  insurrection  is 
the  act  of  individuals,  and  not  of  a  govern- 
ment or  sovereignty ;  that  the  individuals 
engaged  are  subjects  of  law ;  that  confisca- 
tion of  their  property  can  be  effected  only 
under  a  municipal  law ;  that  by  the  law  of 
the  land,  such  confiscation  cannot  take  place 
without  the  conviction  of  the  owner  of 
some  offence ;  and  finally,  that  the  secession 
ordinances  are  nullities,  and  ineffectual  to 
release  any  citizen  from  his  allegiance  to 
the  national  government,  and  consequently 
that  the  constitution  and  laws  of  the  United 
States  are  still  operative  over  persons  in 
all  the  States  for  punishment  as  well  as 
protection." 

The  court  proceeded  to  show,  that  the 
caim  of  sovereignty  on  the  part  of  the 
United  States,  did  not  prevent  the  exercise 
of  belligerent  rights  or  the  existence  of 
belligerent  relations,  and  added : 

**A11  persons  who  reside  within  [the  in- 
surgent] territory,  whose  property  may  be 
used  to  increase  the  revenues  of  the  hostile 
power,  are  in  this  contest  liable  to  be  treated 
as  enemies,  though  not  foreigners.  They 
have  cast  off  their  allegiance  and  made 
427  war  on  *their  government,  and  are 
none  the  less  enemies  because  they 
are  traitors." 

The  four  dissenting  judges  held,  that 
war,  in  the  legal  sense,  did  not  exist  at  the 
time  the  blockade  was  instituted,  because 
it  had  not  been  declared  by  congress.  They 
held  that  prior  to  the  act  of  congress  of 
July  13,  1861,  the  president  could  only  ex- 
ercise the  powers  given  to  him  by  the  mu- 
nicipal law,  his  operations  being  limited  to 
the  suppression  of  an  insurrection,  but  that 
congress  could  bring  into  operation  the  war 
power,  and  thus  change  the  nature  and 
character  of  the  contest;  and  that,  after 
such  action  by  congress,  instead  of  being 
carried  on  under  the  municipal  law,  it  would 
be  carried  on  under  the  law  of  nations  and 
the  acts  of  congress  as  war  measures,  with 
all  the  rights  of  war;  p.  692.  They  not 
only  held  that  such  a  contest,  after  the 
action  of  congress,  would  give  to  the  gov- 
ernment the  rights  of  war  under  the  inter- 
national law,  but  that  it  would  likewise  be 
attended  with  the  consequences  of  war  in 
respect  to  the  rights  and  relations  of  citi- 
zens ;  pp.  688,    693.     On   p.    687,   the  conse- 
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qnence  of  a  state  of  war,  according  to  the 
international  law,  are  stated.  They  are 
referred  to  as  consequences  which  must 
result  from  regarding  the  pending  conflict 
as  a  civil  war.  The  Judge  says:  **The 
people  of  the  two  countries  become  immedi- 
ately the  enemies  of  each  other;  all  inter- 
course, commercial  or  otherwise,  unlawful; 
all  contracts  existing  at  the  commencement 
of  the  war  suspended,  and  all  made  during 
its  existence  utterly  void.  The  insurance 
of  enemies'  property,  the  drawing  of  bills 
of  exchange,  or  the  purchase  [of  bills]  on 
the  enemy's  country ;  the  remission  of  bills 
or  money  to  it,  are  illegal  and  void.  Ex- 
isting partnerships  between  citizens  or 
subjects  of  the  two  countries  are  dissolved, 
snd,  in  fine,  interdiction  of  trade  and  in- 
tercourse direct  or  indirect  is  absolute  and 
complete,  by  the  mere  force  and  effect  of 
war  itself." 

428  *Thc    only    point   upon    which    the 
minority  differed   from   the   majority 

was,  in  respect  to  the  time  at  which  the 
conflict  assumed  the  character  of  a  war,  in 
the  legal  sense.  The  •majority  held,  that 
the  conflict  had  become  a  war  by  the  mere 
conxse  of  events,  and  without  any  action 
bj  congress,  while  the  minority  held,  that 
the  action  of  congress  was  indispensable  to 
jpve  it  that  character.  But  there  was  no 
difference  of  opinion  in  respect  to  the  legal 
consequences  resulting  from  the  state  of 
war,  whenever  the  conflict  assumed  that 
character. 

In  The  Venice,  2  Wall.  U.  8.  R.  258,  the 
court  says :  '  ^ While  these  transactions  were 
in  progress,  the  war  was  flagrant.  The 
States  of  Lrouisiana  and  Mississippi  were 
whoUy  under  rebel  dominion,  and  all  the 
people  of  each  State  were  enemies  of  the 
United  States.  The  rule  which  declares 
that  war  makes  all  the  citizens  or  subjects 
of  one  belligerent  enemies  of  the  govern- 
ment, and  of  all  the  citizens  or  subjects  of 
the  other,  applies  equally  to  civil  and  to 
international  wars. ' ' 

This  relation  of  mutual  enmity  is  one  of 
the  fundamental  conditions  of  a  state  of 
war.  It  is  part  of  a  system  of  rules  for  the 
government  of  men  in  a  state  of  war,  which 
is  founded  in  necessity,  and  which  has  been 
established  by  common  consent  throughout 
the  world.  That  system,  as  we  have  seen, 
s&bjects  individuals  to  restraints  and  disa- 
bilities in  respect  to  their  acts  and  contracts, 
which  are  unknown  in  time  of  peace.  The 
relation  of  the  citizens  of  the  several  States 
under  the  constitution,  is  that  of  friends ; 
the  relation  between  citizens  on  opposite 
sides  in  the  late  war,  was  that  of  enemies. 
The  relations  under  the  constitution  were 
suspended,  and  superseded  for  the  time,  by 
new  relations  under  the  laws  of  war.  And 
so  the  rights  and  privileges  existing  under 
the  constitution  in  respect  to  inter- 
course and  contracts,   were  displaced 

429  *and  superseded,  for  the  time,  by  the 
restraints  and  disabilities  which   re- 

snlted  from  the  state  of  war. 

In  The  Hampton,  5  Wall.  CJ.  S.  R.  372, 
the  vessel  was   captured   in  a  creek  in  the 


condemned  as  prize  of  war,  upon  the  prin- 
ciples of  the  international  law.  Brinkley, 
a  loyal  citizen,  appeared  and  claimed  the 
vessel  as  mortgagee.  The  bona  fides  of 
the  mortgage  were  not  disputed,  nor  was  it 
disputed  that  he  was  a  loyal  citizen.  The 
precise  offence  for  which  the  vessel  was 
libelled  is  not  stated  in  the  report,  but  it 
was  conceded  that  the  vessel  might  have 
been  condemned  under  the  act  of  July  13, 
1861.  The  offence,  therefore,  was  one  em- 
braced by  that  act,  which  provides  that 
^oods,  Ac,  coming  from  or  going  to  a  State 
in  insurrection,  by  land  or  water,  along 
with  the  vessel,  &c.,  in  which  they  are, 
shall  be  forfeited. 

It  was  held  that  the  vessel  was  properly 
condemned  under  the  international  law, 
which  was  not  superseded  by  the  act  of 
congress,  and  that  notwithstanding  the 
loyalty  of  the  mortgagee,  and  the  fairness 
of  his  debt,  his  right  was  forfeited  upon 
the  principles  of  international  law,  though 
it  would  have  been  saved  if  the  condemna- 
tion had  taken  place  under  the  act  of  con- 
gress. 

This  case,  therefore,  decides,  1,  That  in- 
tercourse during  the  late  war,  was  unlawful 
upon  the  principles  of  international  law, 
and  independently  of  the  act  of  congress : 
And  2,  That  the  effect  of  the  international 
law  was  to  override  and  extinguish  the 
claim  of  a  loyal  citizen,  under  a  bona  fide 
mortgage. 

In  The  William  Ragaley,  5  W^ll.  U.  S. 
R.  377,  Bragden,  who  claimed  a  share  of 
the  vessel  and  cargo,  was  a  loyal  citizen, 
resident  in  Indiana.  At  the  breaking  out 
of  the  war  he  was  a  member  of  a  mercantile 
partnership  in  Mobile,  which  owned  the 
vessel  and  cargo.  He  never  aided  the  re- 
bellion; never,  after  the  rebellion  began, 
exercised  any  control  or  ownership 
430  over  the  ^vessel  or  cargo;  and  had 
no  connection  with  or  knowledge  of 
the  unlawful  voyage  which  occasioned  the 
capture.  In  consequence  of  his  loyalty  to 
the  United  States,  his  interest  in  the  part- 
nership effects,  had  been  confiscated  by  the 
Confederate  government.  His  claim  was 
rejected.  The  court  held,  among  other 
things,  that  the  effect  of  the  war  was  to 
dissolve  the  partnership  existing  between 
the  claimant  and  the  parties  in  Mobile,  and 
that  it  was  his  duty  promptly  to  dispose  of 
and  withdraw  his  interest,  and  that  by  his 
failure  to  do  so,  his  interest  became  liable 
to  be  treated  as  enemy's  property.  These 
propositions  were  based  exclusively  on  the 
principles  applicable  to  international  laws. 
The  court  further  recognized  the  principle, 
applicable -to  war  inter  gentes,  that  an  ex- 
ecutory contract  with  a  citizen  or  subject 
of  the  enemy,  if  it  cannot  be  performed 
except  in  the  way  of  commercial  intercourse 
with  the  enemy,  is  ipso  facto  dissolved,  as 
equally  applicable  to  the  late  civil  war. 

In  Hanger  v.  Abbott,  6  Wall.  U.  S.  R. 
532,  the  principle  of  law  applicable  to  a 
state  of  war  inter  gentes  were  applied  to 
the  late  civil  war,  to  determine  whether  the 
statute  of  limitations  of  Arkansas  ran,  dur- 


State  of  Virginia,    and   was  libelled  and   ing  the  war,  against  a  cause  of  action  held 
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at  the  commencement  of  the  war,  by  citi- 
zens of  New  Hampshire  against  a  citizen 
of  Arkansas.  In  the  opinion  of  the  court, 
the  ordinary  consequences  of  a  war  inter 
gentes ;  the  prohibition  of  intercourse ;  the 
dissolution  of  partnerships ;  the  prohibition 
of  contracts  made  during  the  war,  and  the 
suspension  or  dissolution  of  contracts  made 
before  the  war ;  the  right  to  confiscate  debts 
due  to  citizens  or  subjects  of  the  enemy ; 
the  suspension  of  the  remedy  for  the  recov- 
ery of  debts,  and  the  restoration  of  the 
remedy  upon  the  return  of  peace ;  were  fully 
stated,  and  were  recognized  as  equally  ap- 
plicable to  the  late  civil  war.  It  was  ac- 
cordingly held,  that  the  act  of  limitations 
did  not  run  during  the  war.     And  this 

431  decision  *was  placed  exclusively  upon 
the    principles   of    international    law 

applicable  to  a  state  of  war  inter  gentes. 

These  decisions  of  the  Supreme  court 
settle  beyond  question  that  the  late  conflict 
between  the  United  States  and  the  Confed- 
erate States  was  a  war,  in  the  legal  sense, 
with  all  the  incidents  and  consequences  of 
a  war,  as  they  are  known  to  the  interna- 
tional law ;  that  accordingly  all  the  citi- 
zens on  one  side  were  enemies  of  all  the 
citizens  on  the  other,  and  that  all  commer- 
cial or  other  pacific  intercourse  or  commu- 
nication between  them,  unless  specially 
authorized,  was  unlawful,  to  the  same  ex- 
tent and  for  the  same  reasons  as  in  a  war 
inter  gentes,  and  that  in  order  to  determine 
how  the  contracts  of  individual  citizens 
were  afifecied  by  the  late  war,  recourse  must 
be  had  to  the  general  principles  applicable 
to  a  state  of  war,  as  they  are  found  in  the 
international  code. 

This  doctrine  by  no  means  involves  a 
recognition  of  the  Confederate  States  as  a 
political  sovereignty.  The  concession  by 
the  government  of  belligerent  rights  to  the 
Confederate  States,  and  the  application  by 
the  courts  of  the  general  laws  of  war,  to 
the  determination  of  questions  arising  out 
of  the  conflict,  only  recognize  the  existence 
of  a  conflict  of  such  magnitude,  and  with 
such  an  array  of  strength,  that  it  could  not 
be  dealt  with  otherwise  than  as  a  war ;  they 
involve  no  concession  of  political  rights  to 
the  association  of  States  which  carried  on 
the  conflict. 

Nor  does  the  fact  that  I#ouisiana  was  one 
of  the  Confederate  States,  and  that  the  city 
of  New  Orleans  was  to  the  last  claimed  by 
the  Confederate  States  as  belonging  to 
them,  afford  any  ground  for  refusing  to 
apply  the  law  of  war  to  this  case.  The 
checks  were  drawn  and  endorsed  after  the 
city  of  New  Orleans  had  passed  under 
the  permanent  dominion  and  control  of 
the  United  States.  Its  relation  to  the  Con- 
federate   States,    which   were   only  a 

432  government  de  facto,  and  *whose  au- 
thority was  therefore  dependent  upon 

the  exercise  of  power,  and  not  upon  the 
existence  of  right,  were  thus  broken  up  and 
destroyed.  From  that  time  we  must  regard 
New  Orleans  as  belonging  to  the  Federal 
side  of  the  conflict,  and  its  citizens  as  ene- 
mies of  the  citizens  of  the  other  belligerent. 
6  Wallace  521,  and  cases  cited.    Nor  does  it 


make  any  difference  that  the  plaintiff  and 
defendants  were  all  of  them  citizens  of  the 
Confederate  States,  if,  as  claimed  by  the 
defendants,  the  contract  between  them  was 
in  violation  of  the  common  law  of  the  civ- 
ilized world. 

I  do  not  think  it  necessary  to  consider 
whether,  as  contended  by  the  counsel  for 
the  plaintiff,  the  act  of  congress  of  July  13, 
1861,  and  the  proclamations  of  the  president 
in  pursuance  of  it,  prohibiting  commercial 
intercourse,  were  a  law  to  the  parties  to 
this  suit  at  the  date  of  their  contract,  all  of 
whom  were  then  citizens  and  residents  of 
the  Confederate  States.  If  they  were,  it 
would  not  follow,  as  contended  by  the  coun- 
sel, that  actual  locomotive  intercourse  was 
necessary  in  order  to  affect  the  contract  be- 
tween these  parties.  Such  actual  locomotive 
intercourse,  accomplished  or  attempted, 
would,  doubtless,  be  necessary,  as  under 
the  general  law  of  war,  to  subject  property 
to  forfeiture.  But  the  prohibition  of  inter- 
courseT  thus  made  by  congress,  must  be 
construed  with  reference  to  the  object  it 
was  designed  to  effect,  and  so  enforced  as 
to  accomplish  the  policy  on  which  it  was 
founded.  It  was  obviously  dictated  by  the 
same  policy,  and  designed  to  effect  the  same 
ends,  as  the  like  prohibition  in  the  inter- 
national law,  and  any  contract  which  would 
be  regarded  as  a  violation  of  the  one,  ought 
to  be  regarded  as  a  violation   of  the  other. 

But  even  if  this  act  of  congress  did  not 
operate  as  a  law  to  the  parties  to  this  suit, 
at  the  date  of  their  contract,  I  apprehend 
that  no  court  of  the  United  States,  or  of  a 
State,  should  lend  its  aid  for  the  en- 
433  forcement  *of  a  contract  made  in 
violation  of  the  policy  of  that  act. 
This  court  must  deal  with  this  case  just  as 
a  court  of  the  United  States  would  deal 
with  it.* 


^Substantially  the  same  question  involved  in  this 
case  was  decided  by  Cliief  Justice  Chase  in  the 
drcnit  court  at  Richmond,  June  180B,  in  the  case  of 
Moon  A  Bro.  v.  Fotter  A  Moon,  of  which  I  have 
obtained  an  authentic  account  since  this  opinion 
was  delivered. 

The  action  was  brought  to  recover  the  amount  of 
certain  negotiable  notea  The  defendants  pleaded 
payment  and  accord  and  satisfaction,  and  to  sustain 
their  defence,  ffave  in  evidence  a  draft  drawn  by 
the  Bank  of  North  Carolina  at  its  branch  in  Winslow. 
in  that  State,  on  the  branch  of  the  Bank  of  Virginia 
at  Portsmouth,  bearinir  date  the  10th  day  of  Decem- 
ber 1802,  which  draft,  it  was  contended,  was  delivered 
by  the  defendants  to  the  plaintiffs,  and  accepted  by 
them  in  payment  of  the  debt.  At  the  date  of  the 
draft.  Portsmouth  was  in  the  permanent  occupation 
and  control  of  the  forces  of  the  United  States;  but 
the  condition  of  Winslow,  in  that  respect,  was  a 
subject  of  dispute. 

The  Chief  Justice  instructed  the  Jury.  **that  if 
they  should  find  that  Winslow  was  not,  at  the  time 
of  the  maklnar  and  issuing-  of  the  draft,  in  the  occu- 
pation or  control  of  the  national  forces,  then  the 
draft  in  controversy  beinsr  an  act  of  prohibited 
commercial  intercourse,  was  not  valid  negotiable 
paper.**  Whether  Winslow  was  so  occupied  m*  con- 
trolled he  left  to  the  Jury. 
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The  argument  that  Billgerry  had  a  right, 
which  was  guaranteed  to  him  by  the  con- 
stitution, to  go  to  New  Orleans  at  his 
pleasure,  which  was  only  suspended  by  the 
war,  seems  to  me  to  have  no  force.  The 
suspension  was  accompanied  by  an  absolute 
interdict  of  all  commercial  intercourse  in 
the  meantime,  and  a  consequent  disability 
to  enforce  any  contract  made  during  the 
war,  which  tended  to  produce  a  violation  of 
that  interdict.  The  interdict  was  as  abso- 
lute while  it  lasted,  and  as  fatal  to  all  con- 
tracts in  violation  of  its  policy,  as  if  it  had 
been  perpetual,  or  as  if  there  had  been  no 
such  general  right  of  intercourse  under  the 
constitution. 

It  was  argued  too,    that   Billgerry  might 
have  intended   to  keep   these  checks,  until 
it  should  become  lawful  to  present  them  for 
payment,    and  that  the  court  ought  rather 
to  presume  a  lawful  than  an  unlawful 
454     intent.     *I  doubt  whether  a  party  who 
makes  a  contract  during  war,  which, 
upon   its   face,   and  according  to  the  usual 
intent  and   import   of  such   contracts,  is  a 
violation  of  the   policy  of  non-intercourse, 
ought  to  be  allowed  to  say  that  he  did  not 
design    any   such   violation.     It    would    be 
difficult    to    determine    whether    such    an 
averment  was  founded  in  truth,  and  to  per- 
mit such    defences    to  be    alleged,    would 
cripple  the  e£Bciency  of  the  rule,  which,  we 
are  told,  admits   no  exceptions   (6  Wallace 
R.  535),    and  which  declares  *'a  strict  and 
rigorous'*  policy,  which   no  artifice  is  per- 
mitted to  evade. 

But  what  are  the  facts?  Billgerry  parted 
with  his  money  to  Branch  &  Sons,  in  Feb- 
ruary 1863.  He  would  necessarily  lose  in- 
terest until  he  could  collect  the  money  on 
the  checks.  He  has  been  examined  as  a 
witness,  as  have  also  the  only  two  of  the 
defendants  who  were  cognizant  of  the 
transaction.  Neither  of  them  testifies  that 
there  was  any  understanding  or  expectation 
that  the  presentment  of  the  checks  would 
be  withheld,  much  less  any  contract  that 
they  should  be  withheld,  until  it  should  be 
lawful  to  present  them.  On  the  contrary, 
John  R.  Branchy  who  conducted  the  trans- 
action with  Billgerry,  shows  his  understand- 
iojg:  and  expectation,  when  he  says,  that  he 
''judged  Bilgerry  to  be  a  blockade  runner." 
And  not  only  does  Billgerry  nowhere  say 
that  there  was  any  understanding  with 
Branch,  or  any  intention  on  his  own  part, 
that  presentment  would  be  delayed,  but  he 
admits,  that  after  he  l>ought  the  checks,  he 
tried  to  find  somebody  by  whom  he  could 
•end  them  to  New  Orleans  for  collection, 
but  could  not.  The  checks  indeed  seem  to 
have  remained  in  Virginia  from  August, 
W62,  when  they  were  drawn,  to  February 
1863,  when  they  were  sold  to  Billgerry.  But 
that  fact  throws  no  light  on  the  contract  be- 
tween Billgerry  and  Branch  A  Sons.  It  may 
be  accounted  for  by  supposing,  that  nobody 
had  t»een  found,  m  that  interval,  who 
^35  wanted  funds  on  *New  Orleans,  or 
who  would  pay  enough  for  them. 
When  we  remember  how  much  activity  and 
enterprise  were  displayed  during  the    war. 


in  **running  the  blockade,*'  and  the  large 
profits  that  were  made  by  it,  we  should  re- 
quire pretty  strong  proof  to  convince  us, 
that  a  party  who  drew  a  sight  draft  on  a 
point  where  Federal  money  was  to  be  had, 
contemplated  that  it  would  be  withheld  from 
presentment  for  an  indefinite  period  of  the 
war,  or  that  a  party  who  laid  out  a  large 
sum  in  the  purchases  of  such  a  draft,  in- 
tended so  to  withhold  it.  . 

It  follows,  from  these  views,  that,  upon 
the  evidence,  the  judgment  was  properly 
rendered  for  the  defendants.  They  also 
show  that  the  demurrers  to  the  special 
counts  were  properly  sustained.  Each  of 
those  counts  sets  out  the  drawing  of  a  check 
by  a  bank  in  Richmond  upon  a  bank  in 
New  Orleans,  and  the  endorsement  of  the 
check  by  the  defendants  to  the  plaintiff,  at 
periods  when  we  know  that  the  war  was  fia- 
grant,  and  all  commercial  and  other  inter- 
course t>eteen  Richmond  and  New  Orleans 
were  unlawful. 

But  even  if  the  contract  could  be  held 
valid,  there  is  another  ground  which  is  fatal 
to  the  case  of  the  plaintiff,  both  upon  the 
pleadings  and  the  evidence.  In  order  to 
charge  the  defendants  as  endorsers,  it  was 
necessary  that  the  checks  should  be  pre- 
sented to  the  Canal  bank  and  payment 
thereof  demanded,  and,  in  case  of  dishonor, 
that  due  notice  thereof  should  be  given  to 
the  defendants.  The  only  presentment  and 
demand  set  out  in  the  pleadings  or  proved 
by  the  evidence,  were  made  on  the  27th  day 
of  October  1863,  when  all  commercial  inter- 
course between  Vicksburg,  where  the  plain- 
tiff resided,  and  New  Orleans,  where  the 
checks  were  payable,  was  unlawful.  By 
the  proclamation  of  the  president,  dated 
August  16,  1861,  prohibiting  intercourse 
with    the   States  in  rebellion,  an  exception 

was  made  of  **such  parts  of  States  as 
436      may  be  from  *time   to  time  occupied 

and  controlled  by  forces  of  the  United 
States  engaged  in  the  dispersion  of  the  in- 
surgents."  This  exception  is  set  out  in  the 
amended  declaration,  and  was  relied  on  in 
the  argument  as  authorizing  Billgerry  to 
go  to  New  Orleans  after  the  fall  of  Vicks- 
burg. But  this  exception  was  repealed  by 
the  proclamation  of  April  2,  1863.  That 
proclamation  declared  the  same  States  to  be 
in  insurrection,  and  revoked  all  the  excep- 
tions made  in  the  former  proclamation,  but 
again  made  certain  local  exceptions,  of 
which  **the  port  of  New  Orleans"  was  one. 
This  proclamation  declares  **that  all  com- 
mercial intercourse  not  licensed  and  con- 
ducted as  is  provided  in  said  act,  between 
the  said  States  and  the  inhabitants  thereof, 
with  the  exceptions  aforesaid,  is  unlawful, 
and  will  remain  unlawful  until  such  insur- 
rection shall  cease,  or  has  been  suppressed, 
and  notice  thereof  has  been  given  by  pro- 
clamation." Vicksburg  was  not  excepted 
from  the  operation  of  this  proclamation,  so 
that  commercial  intercourse,  except  with 
the  license  of  the  president,  between  Vicks- 
burg and  New  Orleans  was  unlawful  at  the 
time  at  which  presentment  of  these  checks 
was  made.     The  license  given  to  Billgerry 
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bv  the  military  authorities  was  a  nullit3'. 
The  Ouachita  Cotton,  6  Wall.  U.  S.  R.  521. 

The  demand  of  payment  therefore  which 
was  made,  was  one  which  the  plaintiff  could 
not  lawfully  make,  and  which  the  Canal 
Bank  could  not  lawfully  comply  with.  A 
demand  to  charg'e  the  endorsers  should  have 
been  one  which  the  bank  might  lawfully 
have  complied  with. 

In  respect  to  the  question  of  notice  of  dis- 
honor very  little  need  be  said.  To  give  any 
eifect  to  the  notice  deposited  in  the  postofBce 
in  New  Orleans  in  October  1863,  it  should 
at  least  have  been  shown  that  the  law,  or 
a  general  usage,  required  that  the  letter 
containing  the  notice  should  be  pre- 
437  served  by  the  postmaster  until  ^the 
restoration  of  intercourse,  and  then 
forwarded  to  its  destination.  In  the  absence 
of  such  proof,  the  deposit  of  a  notice  in  the 
postoffice  at  New  Orleans,  addressed  to 
Petersburg  in  the  midst  of  the  war,  was  of 
no  avail.  It  is  not  necessary  to  express  an 
opinion  as  to  whether  the  evidence  is  suffi- 
cient to  prove  that  due  notice  was  given  to 
the  defendants  after  the  close  of  the  war. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  ought  to  be  affirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


438        *Corbin  &  als.  v.  Mills'  Ex'ors  &  als. 

Robinson's  Adm'r v.  Mills'  Ex'ors  &als. 

Lancaster  &  als.  v.   Corbin  &  als. 

January  Term,  1860,  Rlctimond. 

I.  Audited  AcooubU— Prima  Facto  Correct— Bill  to 
Surcherge.*— Tbe  accounts  of  an  executor  which 
have  been  reffnlarly  settled  Inithe  mode  prescribed 
by  law,  are  to  be  taken  as  prima  fade  correct  They 
are  liable  to  be  impeached  on  specific  ffronnds  of 
surcharffe  and  falsification  to  be  alleged  in  the 
bill,  but  the  court  will  not  decree  an  account, 
upon  a  general  allegation  that  the  settled  ac- 
counts are  erroneous. 

•Audited  Accounts— Prima  Facte  Correct— Bill  to  Sur- 
charge.—See  the  proposition  laid  down  in  the  first 
head  note  approved  in  Leake  v.  Leake,  75  Va.  804; 
Green  \.  Thompson,  84  Va.  892,  5  S.  £.  Rep.  S07;  Rad- 
ford y.  Fowlkes,  8ft  Va.  846,  8  S.  £.  Rep.  817. 

In  Leach  y.  Buckner,  19  W.  Va.  46,  the  court,  citing 
the  principal  case,  said:  "The  principle  is  well  set- 
tled, that  the  ex  parte  settlement  of  a  fiduciary  is 
only  prima  fade  correct,  and  parties  interested  may 
tile  a  bill  to  surcharge  and  falsify  the  account  so 
settled."  See,  to  the  same  point,  Anderson  ▼.  Fox,  2 
H.  &  M.  200;  Kyles  y.  Kyle,  2S  W.  Va.  978:  Cavendish 
V.  Fleming,  S  Munf.  198;  Shugart  v.  Thompson,  10 
Leigh  434;  Mountjoy  v.  Lowry,  4  H.  &  M.  428:  Preston 
V.  Gressom,  4  Munf.  110;  Burwell  v.  Anderson,  S Leigh 
848:  Newton  v.  Poole,  12  Leigh  112;  McCall  v.  Peachy, 
8  Munf.  288:  Atwell  v.  Milton,  4  H.  &  M.  268.  But  it 
should  be  noted  well  that  such  bill  to  surcharge  and 
falsify  such  ex  parte  settlement  must  specifically 
state  the  particalar  error.  See  Green  v.  Thompson. 
«4  Va.  892, 6  S.  E.  Rep.  607;  Radford  v.  Fowlkes,  86  Va. 


a.  Account  Ordered— Additional  Objection  to  Settled 
Accounts— Affidavit— WeighLt— When  an  account 
has  been  ordered  upon  a  proper  bill,  if  an  addi- 
tional objection  to  the  settled  accounts  is  dlscoT- 
ered  in  the  progress  of  the  cause,  the  plaintiff  may 
raise  the  objection  before  the  commissioner,  with 
a  proper  specification  in  writing;  and  the  defend- 
ant may  meet  the  objection  by  an  afildavlt,  wbich 
shall  have  the  same  weight  as  an  answer  would 
have  had  if  the  matter  had  been  alleged  in  the 
bill. 

a.  Bill  for  Account  by  Legatee  Overhauling  Settled 
AccouBts.t— Executors  have  regularly  settled  tbeir 
accounts  before  a  commissioner  of  the  court  of 
probate,  and  they  have  been  approved  and  re- 
corded. A  devisee  and  legatee  of  their  testator  files 
a  bill,  and  without  specifying  any  errors  in  the 
settled  accounts,  calls  upon  them  to  render  an 
account  of  all  their  actings  and  doings.  The  execu- 
tors may  object  to  any  overhauling  of  their  settled 
accounts,  except  so  far  as  they  may  be  open  to 
objections  apparent  on  their  face. 

4.  Same— Answer— Preeuned  True.|— To  such  a  bill 
the  executors  answer,  giving  a  full  account  of 
their  administration:  and  there  is  a  decree  for 
an  account  The  allegations  of  their  answer, 
though  afilrmative.  must  be  taken  as  true,  unless 
disproved,  so  far  as  they  relate  directly  to  the 
accounts  which  they  are  thus  required  to  give. 

5.  Same— Same— 5ame.— If  in  such  a  case  the  plain- 
tiff does  not  amend  h^s  bill,  and  specify 
errors  in  the  accounts,  allegations  in  the  answer, 
though  not  explanatory  of  the  account,  and  there- 
fore not  perhaps  within  the  scope  of  the  discovery 

sought  by  the  bill,  but  having  a  relation  to 
439         the  ^subject  matter  of  the  account  and  im- 
portant to  a  correct  understanding  of  the 

Md,  8  S.  £.  Rep.  817;  Shugart  v.  Thompson,  10  Lfei^h 
484. 

As  to  the  burden  of  proof  being  on  the  party 
seeking  the  surcharge,  see  Wimbish  v.  Rawlins,  76 
Va.  48;  Radford  v.  Fowlkes.  86  Va.  846,  8  S.  E.  Rep. 
817. 

The  annual  account  may  be  impeached,  sur- 
charged, or  falsified  at  any  time  and  in  any  pro- 
ceeding, or  errors  or  mistake  may  be  corrected  on 
final  settlement  Leake  v.  Leake.  76  Va.  792;  Newton 
V.  Poole,  12  Leigh  112;  Shearman  v.  Christian.  0  Lel^h 
871;  Burwell  V.  Anderson,  8  Leigh  848;  Mountjoy  ▼. 
Lowry,  4  H.  &  M.  428;  Cavendish  v.  Fleming,  8  Munf. 
196;  Kyles  v.  Kyle,  26  W.  Va.  876 

tAcconnt  Ordered— Additional  Objectioa  to  Settled 
Accounts— Affidavit- Weight— The  proposition  set 
forth  in  the  second  headnote  was  approved  in  Davis 
V.  Morriss,  76  Va.  86;  Williams  v.  Newman.  08  Va. 
727.  26  S.  E.  Rep.  19.  See  also.  Chapman  v.  Shepherd. 
24  0ratt  8T7. 

tBIII  for  Account  by  Legatee— Overhauling  Settled 
Accounts.— The  proposition  laid  down  in  the  third 
headnote,  that  an  executor  can  object  to  an  over- 
hauling of  his  settled  accounts  save  in  so  far  as  they 
are  open  to  objections  apparent  on  the  record  when 
the  bill  for  account  does  not  specify  any  errors  In 
the  said  account,  was  referred  to  and  approved  In 
several  subsequent  cases.  See  Blackwell  v.  Bragg. 
78  Va.  640;  Seabrlght  v.  Seabright,  28  W.  Va.  496. 

fSame— Answer- Presumed  True.— The  rule  laid 
down  in  the  forth  headnote  as  to  the  presumed 
truth  of  the  answer  has  been  sustained  by  several 
subsequent  decisions.  See  Bell  v.  Moon,  70  Va.  840: 
Radford  v.  Fowlkes,  86  Va.  846, 8  S.  E.  Rep.  817:  Ward 
V.  Comett,  91  Va.  679.  22  S.  E.  Rep.  404. 
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znotlyea  of  the  executors  and  of  the  circumatances 
under  which  they  acted,  aaless  disproved,  are 
to  be  taken  as  tme. 

6.  'WUI—Lcfraclcs—Denoiistrative—Oeiiend.*— Testa- 
tor fflves  to  his  danrh  ter  for  life  9M0per  annum,  pay- 
able quarterly,  beinff  the  interest  on  the  purchase 
money  (IMOO)  of  the  real  estate  on  &c.  sold  by  me 
to  B.  He  Rives  two  other  sums  to  the  dauRhter 
for  life  per  annum,  described  as  the  Interest  on 
the  purchase  money  of  other  parcels  of  land, 
sold,  to  other  parties,  and  9900  per  annum,  payable 
semi-annually,  the  Interest  on  SGOOO  of  State  stock 
of  ViTRlnia.  And  at  the  death  of  his  dauRhter 
he  Rives  these  several  principal  sums  of  money 
to  the  children  of  his  dauRhter.  And  he  receives 
payment  of  part  of  the  purchase  money  specified. 
In  his  lifetime.  The  leRacies  both  to  the  dauRhter 
and  her  children  of  the  three  first  sums  are  de- 
monstrative and  not  specific.  The  leRacy  of  the 
stock  and  the  interest  upon  it  Is  a  Reneral  leRacy 
of  so  much  State  stock  and  the  interest  upon  it 
as  it  is  paid  by  the  State. 

7.  Sune—Constractlaa— Vested  Legacy. t— To  this  be- 
quest testator  adds:  In  case  of  the  death  of 
any  child  of  my  said  dauRhter,  bom  or  to  be  bom, 
unmarried  under  the  aReof  twenty-one  years  and 
not  lea vlnR  issue,  the  share  of  property  comluR  to 
this  child  shall  Immediately  vest  in  and  belouR  to 
his  or  her  surviviuR  brothers  and  sisters  and 
their  lineal  descendants:  the  descendants  takiuR 
their  deceased  parent's  share.  A  child  of  the 
dauRhter,  over  twenty-one  years  of  aRe  at  the 
death  of  the  testator,  after  his  death  marries  and 
dies  in  the  lifetime  of  her  mother,  not  havlnR  had 
a  child  and  her  husband  survivlUR  her.  The 
leRacy  vested  in  the  child  at  the  death'of  the  testar 
tor:  and  it  did  not  divest  upon  her  death  without 
children,  but  her  husband  takes  it  as  her 
administrator. 

•Will  — LeRades  — Denonstratlve.  —  In  Morriss  v. 
Garland.  78  Va.  283,  the  court  citluR  the  principal 
case  as  its  authority,  said:  "A  demonstrative  leRacy 
is  a  leRacy  of  quantity,  with  a  particular  fund 
pointed  out  for  its  satisfaction,  and  it  is  so  far 
Reneral  and  differs  so  much  from  one  properly 
specific,  that  if  the  fund  be  called  in  or  fall,  the 
leRatee  will  not  be  deprived  of  his  leRacy,  but  be 
permitted  to  receive  it  out  of  the  Reneral  assets; 
yet  it  is  so  far  specific  that  it  is  not  liable  to  abate 
with  Reneral  leRacies  upon  a  deficiency  of  assets." 
ARain,  on  paRe  2M.  th^  same  court  continues  by  say- 
iuR:  **If.  however.  I  entertained  a  doubt  as  to  the 
character  of  this  leRacy,  I  should  feel  constrained 
by  the  well-settled  rule  of  construction,  which  has 
been  fully  recoRuized  in  this  state,  that  a  leRacy 
will  not  be  held  to  be  specific  unless  there  appears 
in  the  will  a  clear  intention  to  make  it  so.  to  con- 
strue this  leRacy  to  be  not  specific  but  demonstra- 
tive," and  cites  as  its  authority  the  principal  case 
and  Skipwith  v.  Cabell,  19  Qratt  789.  See  also,  on 
the  subject  of  demonstrative  leRacies.  Myers  v. 
Myers,  88  Va.  134.  13  S.  B.  Rep.  846:  3Mln.  Inst  (2d  Ed.) 
Part  1. 689. 

tWills— Coflutractlon.— In  Taliaferro  v.  Day,  83  Va. 
91,  where  the  testator  bequeathed  to  his  wife  his 
estate  both  personal  and  real,  with  all  the  profits 
arisiuR  therefrom,  for  life  with  the  privlleRe  of 
sellinR  any  or  all  of  the  real  or  personal  estate  that 
she  mlRht  think  proper  and  investiuR  the  proceeds 
in  other  property,  and  further  Rave  the  wife  the 
privlleRe  of  apportlonluR  the  estate  between  three 


Nicholas  Mills,  an  old  citizen  of  Rich- 
mond, departed  this  life  on  the  13th  of  Sep- 
tember 1862,  haying  made  his  will,  which 
bore  date  on  the  17th  of  October  1861,  and 
which  was  duly  admitted  to  probate  in  the 
Hustings  court  of  the  city  of  Richmond  on 
the  24th  of  September  1862 ;  when  his  son, 
Charles  S.  Mills  and  Robert  R.  Howison, 
two  of  the  executors  named  in  the  will, 
qualified  as  such :  the  third  nominated  ex- 
ecutor, his  g^ndson,  Thomas  V.  Robinson, 
being  then  in  the  army,  did  not  qualif3" 
until  the  15th  of  December  1862.  Mr.  Mills 
left  a  large  estate,  and.  a  number  of  children 

and  grandchildren.  The  questions 
440      which  were  considered  *in  these  causes 

arise  under  the  fourth,  sixth,  ninth 
and  fourteenth  clauses  of  the  will,  though 
the  whole  scheme  of  the  will  is  necessary 
to  be  looked  to,  in  order  to  judge  correctly 
of  the  conduct  of  the  acting  executors. 

The  4th  clause  of  the  will  is  as  follows : 

*'4.  I  give,  devise  and  bequeath  unto  my 
executors,  hereinafter  named,  in  trust  for 
the  separate  benefit  of  my  daughter,  Sarah 
Ann  Robinson,  and  her  children  and  grand- 
children, bom  or  to  be  born,  subject  to  the 
purposes,  limitations  and  conditions  herein- 
after declared,  the  sum  of  one  thousand  and 
eighty  dollars  per  annum,  payable  semi- 
annually, being  the  interest  on  the  purchase 
money  of  the  real  estate  on  Main  street, 
Richmond,  sold  by  me  to  Charles  Y.  Morris ; 
also,  the  further  sum  of  four  hundred  and 
fifty  dollars  per  annum,  payable  quarterly, 
being   the   interest  on  the  purchase  money 

deslRnated  children  accordiuRtoher  discretion,  the 
court  held  that  the  wife  took  an  estate  for  life  In 
all  her  husband's  estate  and  was  invested  with  the 
leRal  title  thereto,  not  in  her  own  absolute  rlRht.  but 
in  trust  in  aid  of  the  purposes  of  the  testator,  as 
expressed  in  the  will ;  and  the  three  children  took 
vested  Interest  in  remainder  in  fee  in  such  shares 
as  should  be  apportioned  to  them  by  the  wife  under 
the  authority  of  her  husband's  will.  The  court 
cited,  amouR  others,  the  principal  case  as  authority 
for  its  holdiuR. 

In  Stokes  v.  Van  Wyck.  88  Va.  788,  8  S.  £.  Rep.  887, 
a  testator,  dyiuR  in  1834,  limited  to  his  dauRhter  an 
estate  for  life,  remainder  to  her  Issue  in  fee,  and  in 
default  of  issue,  with  limitation  over  to  his  own 
heirs.  The  question  arose  as  to  whether  the  limita- 
tion over  to  the  heirs  referred  to  the  heirs  at  the 
time  of  his  death  or  of  the  heirs  at  the  time  of  his 
dauRhter's  death.  The  court  held,  that  it  referred 
to  the  heirs  liviURatthe  time  of  the  testator's  death, 
and  said,  that  thouRh  there  mlRht  be  no  decisions  in 
VirRinia  on  the  precise  question  raised  in  the  case, 
yet,  the  principle  had  frequently  been  recoRuized 
and  applied  by  the  court  in  analoRous  cases.  The 
court  then  proceeds  to  cite  the  principal  case.  Hans- 
ford V.  Elliott,  9  LeiRh  79;  CaUett  v.  Marshall.  10 
LelRh  79;  Martin  v.  Kirby,  11  Oratt.  07;  Brent  v. 
WashiuRton.  18  Qratt  588.  as  authority. 

Vesting  of  Remsladers.— In  Hinton  v.  Mllbum,  38 
W.  Va.  171,  and  Woodward  v.  Woodward,  38  W.  Va. 
306,  the  principal  case  was  cited  as  authority  for  the 
proposition  that  estates  In  remainder  vest  at  the 
earliest  possible  period  unless  there  is  a  clear  intent 
of  the  testator  to  the  contrary.  See  Mills  v.  Mills, 
38  Qratt  443.  for  the  sequel  to  the  principal  case. 
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which  would  be  sufficient  to  produce  in  in- 
terest thereon  at  six  per  cent,  per  annum 
sixteen.,  hundred  dollars  in  like  money  in 
quarterly  payments.  And  upon  this  con- 
veyance the  rent  reserved  was  to  cease. 

By  an  endorsement  on  this  lease,  the 
lessees  undertook  to  pay  all  taxes  upon  the 
property.  And  it  was  declared  and  agreed, 
that  upon  the  incorporation  of  the  company 
then  contemplated,  and  its  proper  organi- 
zation with  a  capital  of  not  less  than  eighty 
thousand  dollars,  and  the  assignment  and 
transfer  of  the  said  lease  to  said  company, 
with  the  same  or  similar  covenants  on  the 
part  of  the  company,  and  buildings  should 
have  been  erected  on  the  property  de- 

447  mised   of  not   less  *value   than  forty 
thousand  dollars,  the  liabilities  of  the 

parties  of  the  second  part  should  cease  and 
determine,  and  from  that  time  the  lessors, 
and  those  claiming  under  them,  should  look 
alone  to  the  company  and  the  property  de- 
mised for  the  performance  of  the  said  cove- 
nants and  stipulations  which  might  be 
entered  into  by  the  said  company. 

The  Exchange  Hotel  Company  was  sub- 
sequently organized,  and  proceeded  to  build 
the  hotel  at  a  cost  of  $125,185  01,  and  rented 
out  the  property  until  1862,  when  not  being 
able  to  rent  it  satisfactorily,  the  company 
determined  to  sell  it.  It  was  sold  at  public 
auction  in  November  1862  for  the  sum  of 
$101,000,  subject  to  the  rent  charge  held  by 
Mr.  Mills*  estate,  and  to  another  rent  charge 
granted  for  another  part  of  the  ground  on 
which  the  hotel  was  built,  to  Mrs.  Ann 
Stetson  for  life,  and  at  her  death  to  Joseph 
Allen,  and  was  purchased  by  Robert  A. 
I^ancaster,  Samuel  W.  Harwood,  Emile  O. 
Nolting  and  Samuel  J.  Harrison,  and  was 
conveyed  to  them  by  the  company  by  their 
deed,  bearing  date  the  24th  of  November 
1862. 

By  deed  dated  April  30th,  1863,  Charles  S. 
Mills  and  R.  R.  Howison,  executors  of 
Nicholas  Mills,  deceased,  reciting  that 
Lancaster,  Harwood,  Nolting  and  Harrison 
have  paid  to  said  executors,  in  current 
money  of  the  Confederate  States,  the  sum 
of  $26,666  66^,  being  a  sum  sufficient  to 
produce  in  interest  thereon,  at  the  rate  of 
six  per  cent. ,  the  sum  of  sixteen  hundred 
dollars  per  annum,  conveyed  to  them  with 
special  warranty,  the  property  embraced  in 
the  lease  aforesaid.  And  by  deed  dated  the 
next  day,  Lancaster  and  wife  and  Harrison 
and  wife,  for  the  consideration  of  $79,833  33, 
conveyed  their  interest,  being  two-fourths 
in  said  property,  to  Wm.  A.  Stuart.  Har- 
wood, on  the  22d  of  May  1863,  conveyed  to 
Nolting  and  Stuart  his  interest  in  the  prop- 
erty in  trust,  to  secure  to  them  the  payment 
annually  of  one-fourth  of  the  sum  of 

448  $1,600,  the  same  to  be  paid  ^quarterly ; 
that  is,  two  hundred  dollars  to  each 

of  them,  with  the  right  to  extinguish  the 
rent  by  the  payment  of  $3,333  33>§  ;  and  by 
deed  dated  July  13th,  1863,  Stuart  conveyed 
to  Lawson  Nunnally  his  moiety  of  the  Ex- 
change hotel  property  in  trust,  to  secure 
certain  debts  therein  named. 
Charles  S.  Mills  and  R.  R.  Howison  hav- 


ing qualified  as  executors  of  Nicholas  Mills, 
deceased,  in  September  1862,  they  proceeded 
to  sell  the  real  estate  not  specincally  de- 
vised, consisting  of  the  lot  on  Leigh  street, 
and  it  was  sold  at  public  auction  on  the 
28th  of  October  following,  for  the  sum  of 
$128,236  30,  and  was  conveyed  by  them  to 
the  purchasers.  On  the  18th  of  November 
1862,  they  received  in  Confederate  money 
on  the  bonds  of  the  Midlothian  Mining 
Company  $15,300 ;  on  the  3d  of  January  1863, 
they  received  payment  of  the  bond  of  the 
Exchange  Hotel  Company  $10,000;  on  the 
12th  of  March  1863,  they  received  payment 
of  the  last  bond  of  Charles  Y.  Morris,  prin- 
cipal and  interest  $9,268  88.  This  bond 
constituted  a  part  of  the  debt  of  Morris, 
mentioned  in  the  bequest  to  Mrs.  Robinson 
and  her  children.  This  debt  was  evidenced 
by  two  bonds  of  Morris,  dated  the  ist  day 
of  October  1861,  each  for  $9,000;  the  first 
payable  five,  and  the  second  ten  years  after 
date,  and  each  providing  on  its  face  that 
Morris  should  have  the  privilege  of  antici- 
pating its  payment,  or  any  part  of  it,  at  any 
time  in  sums  of  not  less  than  five  hundred 
dollars,  interest  being  rebated  on  the  pay- 
ment so  made  until  the  maturity  of  said 
bond.  The  first  of  these  bonds  was  paid  to 
Mr.  Mills  in  his  lifetime,  the  second  was  paid 
to  the  executors  as  above  stated,  and,  there- 
upon, the  deed  of  trust  upon  the  real  estate, 
purchased  to  secure  them,  was  released. 
The  executors  appear  to  have  applied  the 
moneys  received  by  them  as  soon  as  it  was 
received,  either  by  investing  it  in  Confed- 
erate States  bonds,  or  in  payments  to  the 
legatees.  They  settled  their  accounts 
449  before  a  ^commissioner  of  the  court 
of  probate  in  December  1863  and  1864, 
in  which  accounts  they  appear  to  have  em- 
braced all  the  moneys  received,  and  they 
show  the  investments  and  payments  made 
by  them  for  and  to  the  legatees,  and  these 
accounts  were  returned  to  the  court  and 
confirmed. 

In  respect  to  the  bequest  to  Mrs.  Robinson 
and  her  children  it  appears  further,  that 
Mr.  Mills,  by  deed  dated  the  25th  of  Sep- 
tember 1861,  in  consideration,  as  stated  in 
the  deed,  of  the  sum  of  $8,000,  conveyed  to 
Lewis  Hyman  certain  real  estate  on  Main 
street  in  the  city  of  Richmond ;  and  on  the 
same  day  Hyman  conveyed  the  same  real 
estate  in  trust  to  secure  the  payment  of  the 
sum  of  three  thousand  dollars  due  by  four 
bonds  bearing  even  date  with  the  deed, 
drawn  by  said  Hyman  and  payable  to  said 
Mills  at  six,  twelve,  eighteen  and  twenty- 
four  months  after  date,  each  for  the  sum  of 
$750,  with  interest  thereon  payable  semi- 
annually. The  executors  state,  in  their  an- 
swer, that  these  bonds  were  paid  by  Hyman 
to  Mr.  Mills  in  his  lifetime,  as  was  the 
other  part  of  the  purchase  money  mentioned 
in  the  deed  from  Mills  to  Hyman.  Of  the 
debt  of  Bradford,  one  bond  of  one  thousand 
dollars  appears  to  have  fallen  due  in  Janu- 
ary 1863,  when  it  was  paid  by  Bradford  to 
the  executors. 

On  the  27th  of  September  1865,  Nicholas 
Mills  Corbin,  one  of  the  grandsons  of  Nich- 
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olas  Mills,  deceased,  and  one  of  the  devisees 
to  whom  was  given  the  Reed's  plantation, 
in  Caroline  county,  filed  his  bill  in  the  Cir- 
cuit court  of  the  city  of  Richmond,  in  which 
he  stated  the  death  of  Nicholas  Mills,  his 
will,  the  qualification  of  Charles  S.  Mills 
and  R.  R.  Howison  as  executors,  the  sub- 
sequent qualification  of  Thomas  V.  Robin- 
son; the  plaintiff's  interest  in  the  estate 
under  the  4th,  9th  and  14th  clauses  of  the 
will;  that  he  has  recently  attained  lawful 
age,  and  that  he  is  anxious  to  have  a  just 
and  fair  settlement  of  the  account  of 
450  the  executors  and  ^a  division  and  dis- 
tribntion  of  the  estate,  so  far  as  may 
be  proper  under  the  will.  He  is  urged  to 
ask  the  aid  of  the  court  to  effect  such  a  set- 
tlement and  distribution,  because  he  is  not 
satisfied  with  the  conduct  of  the  executors 
in  administering  the  trusts*  of  said  will,  and 
because  the  estate  in  the  county  of  Caroline, 
which  by  the  9th  clause  of  the  will  the  tes- 
tator devised  to  his  executors  in  trust  for 
the  benefit  of  the  plaintiff  and  his  brother 
and  sisters,  and  for  their  support,  &c. ,  have 
been  and  are  so  neglected  and  mismanaged 
bj  the  executors,  as  that  the  complainant 
and  his  brother  and  sisters  have  not  derived, 
and  are  not  deriving,  any  adequate  advan- 
tage or  benefit  therefrom.  And  making  the 
execntors,  in  their  characters  as  executors 
and  trustees,  and  all  other  persons  interested 
in  the  estate,  parties  defendants,  he  calls 
upon  the  executors  to  exhibit  a  true  and 
perfect  inventory  of  all  the  estate,  &c., 
which  have  come  to  their  hands ;  that  they 
be  required  to  render  an  account  of  all  their 
actings  and  doings  as  executors  and  trus- 
tees; that  the  will  be  construed,  and  all 
qaestions  arising  thereunder  be  settled  by 
&e  court ;  that  the  executors  be  required  to 
aoooont  for  and  pay  into  court  all  the  trust 
moneys  and  proceeds  of  the  trust  property 
which  have  come  to  their  hands;  that  a 
division  and  distribution  may  be  made  of 
the  estate  as  far  as  proper ;  that  all  proper 
accounts  may  be  ordered ;  and  for  general 
relief. 

Charles  S.  Mills  and  R.  R.  Howison  filed 
a  joint  answer,  in  which  they  gave  a  very 
full  account  of  their  administration  of  the 
estate  of  Mr.  Mills.  They  say  Mr.  Mills 
was  remarkable  for  industry,  sagacity, 
prudence  and  foresight  in  the  management 
of  his  business.  He  made  his  will  about 
the  17th  of  September  1861.  The  Confed- 
erate States  had  then  been  organized.  Con- 
federate treasury  notes  had  become  the 
currency  of  the  country,  and  was  received 
bj  the  banks  of  Virginia.  At  that  time  the 
war  was  in  active  operation,  and  was 
^1  ^already  attended  by  losses  and  dis- 
turbances to  which  such  a  war  would 
necessarily  give  rise.  Under  these  circum- 
stances Mr.  Mills  made  his  will,  by  which 
he  directed  his  real  estate  to  be  sold,  for 
the  purposes  stated  in  the  14th  clause  of  the 
wilL  But  this  was  not  all  he  did.  During 
the  year  1862  he  collected,  in  Confederate 
currency,  the  whole  amount  of  the  debt  due 
him  from  Hyman,  mentioned  in  the  4th 
clause  of  his  will ;  one-half  of  the  debt  due 


him  from  Charles  Y.  Morris,  $1,000  of  the 
debt  due  him  from  Bradford,  and  $7,000  on 
account  of  a  debt  due  him  from  the  Exchange 
Hotel  Company.  Of  these  debts,  Bradford's 
originated  prior  to  the  war  and  was  secured 
on  real  estate ;  and  that  of  the  Exchange 
Hotel  Company  originated  many  years  be- 
fore the  war.  The  sums  of  money  thus 
collected  by  Mr.  Mills  in  Confederate  cur- 
rency was  invested  by  him  in  eight  per 
cent.  Confederate  bonds ;  and  he  left  at  his 
death  $19,000  in  Confederate  eight  percent, 
coupon  bonds,  and  $7,000  in  North  Carolina 
eight  per  cent,  coupon  bonds ;  all  of  which 
had  been  purchased  by  him  during  the  year 
1862.  In  relation  to  the  first  bond  of  Morris, 
he  applied  to  Mr.  Mills  in  1862,  proposing 
to  pay  it,  and*  Mr.  Mills  promptly  stated 
that  he  was  perfectly  willing  to  receive  in 
payment  of  that  debt  or  any  other  debt 
due  him,  the  currency  of  the  Confederate 
States.  Mr.  Morris  therefore  paid  the 
amount  into  the  Farmers  Bank  of  Va.,  to 
the  credit  of  Mr.  Mills,  and  received  his 
bond.     This  occurred  early  in  June  1862. 

They  say  that  immediately  after  the  death 
of  Mr.  Mills,  they  endeavored  to  obtain  the 
presence  of  Thomas  V.  Robinson,  who  was 
then  in  the  army,  that  he  might  qualify 
with  them  as  executor,  but  they  did  not 
succeed,  and  as  it  was  uncertain  when  he 
could  obtain  leave  of  absence,  they  deemed 
it  their  duty  at  once  to  offer  the  will  for 
probate,  and  proceed  to  its  execution.  After 
qualifying  as  executors,  they  considered  it 
their  duty  to  proceed,  without  un- 
452  necessary  *delay,  to  sell  the  real  estate 
of  the  testator,  according  to  the  di- 
rections of  the  will.  The  real  estate  con- 
sisted almost  entirely  of  the  lot  of  ground 
on  Leigh  street,  which  was  valuable,  but 
unproductive,  yielding  no  income  to  the 
grandchildren,  who,  as  residuary  legatees, 
were  entitled  to  the  proceeds.  It  sold  very 
high,  far  higher  than  was  expected,  having 
been  appraised  a  few  weeks  before  at  about 
$68,000,  and  selling  for  about  $128,000.  The 
sale  was  of  course  on  the  basis  of  bankable 
currency. 

They  say  the  question  of  investments  then 
engaged  their  earnest  and  careful  attention. 
They  looked  to  the  directions  of  the  will ; 
the  action  of  Mr.  Mills  in  his  lifetime ;  they 
made  enquiry  whether  loans  could  be  made 
on  real  and  personal  security,  and  they 
found  that  none  such  could  be  made.  They 
then  consulted  the  most  judicious  men  they 
knew,  such  men  as  the  presidents  of  the 
banks,  prominent  and  prudent  merchants 
and  business  men.  The  result  of  these  con- 
sultations was,  that  investments  in  Confed- 
erate eight  per  cent,  bonds  were  such  as 
would  best  meet  the  will  of  the  testator, 
and  that  all  other  investments  that  could 
be  made  were  more  or  less  affected  by  the 
same  contingencies.  Under  these  circum- 
stances they  invested  in  Confederate  eight 
per  cent,  bonds. 

The  question  of  receiving  in  bankable 
funds  debts  due  the  estate,  which  became 
payable  according  to  their  tenor,  and  which 
were    tendered   by  the  parties  owing  them, 
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was  anxiously  considered  by  the  executors. 
They  refer  especially  to  the  three  debts  be- 
fore mentioned,  of  Bradford,  Morris,  and 
the  ground  rent  due  from  the  Exchange 
Hotel  Company,  and  say  these  debts  were 
all  tendered  in  bankable  funds  to  these  ex- 
ecutors by  the  parties  owing  them,  or  bound 
for  them,  and  entitled  to  pay  them.  They 
refer  to  the  action  of  the  Virginia  legisla- 
ture, intended  to  compel  the  receipt  of  Con- 
federate treasury  notes  by  the   people 

453  of  the  State,  and  to  *the  revenue  laws 
of  the  Confederate  congress,  designed 

to  effect  the  same  object,  which,  if  their 
investments  had  been  made  in  any  other 
securities,  or  if  they  had  refused  to  take 
these  treasury  notes  in  payment  of  debts, 
would  have  absorbed  in  t^es  all  the  inter- 
est, and  much  of  the  principal,  of  the  estate, 
leaving  no  income  for  the  objects  of  the 
testator's  bounty. 

With  respect  to  the  charge  in  the  bill  that 
the  *^Reed*s  plantation"  had  been  misman- 
aged, they  say — It  will  hardly  be  contended 
that  the  testator's  will  required  the  execu- 
tors to  go  personally  on  the  plantation  and 
manage  it.  None  of  them  were  fitted  for 
such  duties.  Charles  S.  Mills  did  what  his 
father  had  been  doing ;  he  gave  such  time 
and  attention  to  the  plantation  as  he  could ; 
and  he  did  this  cheerfully  without  compen- 
sation, for  the  benefit  of  his  nephews  and 
nieces  interested.  The  slaves  were  not  a 
part  of  the  testator's  estate ;  they  were  held 
under  a  trust  in  which  Messrs.  Macfarland 
and  Rhodes  were  trustees  for  Mrs.  Corbin 
and  her  children.  After  Mr.  Mills*  death 
Mr.  Macfarland  requested  Charles  S.  Mills 
to  continue  to  act  as  agent  for  the  trustees, 
as  his  father  had  done.  This  he  did.  He 
retained  the  same  overseer  who  had  been 
there  for  ten  years,  and  he  received  and 
disbursed  such  funds  as  came  to  his  hands, 
without  charging  a  commission.  And  he 
filed  his  account  showing  his  receipts  and 
disbursements;  and  showing  a  small  bal- 
ance in  his  hands  in  Confederate  money, 
which  was  in  bank  to  his  credit  at  the  time 
of  the  fall  of  Richmond.  They  state  the 
settlement  of  their  accounts  by  a  commis- 
sioner of  the  court  of  probate  and  their 
confirmation  by  the  court;  and  they  ex- 
hibit copies  of  them. 

The  executors  submit  to  the  court  the 
question,  whether  an  afterborn  grandchild 
will  take  as  a  residuary  legatee ;  and  whether 
the  legacy  to  Mrs.  Robinson  and  her  chil- 
dren, &c.  was  adeemed  pro  tanto  by  the 
receipt  by  the  testator  in  his  lifetime, 

454  of  part  of  the  ^debts  mentioned  in  the 
bequest.     Believing    that   it  was  not, 

they  have  paid  to  Mrs.  Robinson  her  an- 
nuity. They  unite  in  the  prayer  of  the  bill 
for  a  distribution  of  the  estate  according  to 
the  rights  of  the  parties. 

In  May  1866,  Thomas  V.  Robinson,  the 
other  executor,  answered  separately.  He 
says  that  as  soon  as  he  heard  that  the  other 
executors  had  advertised  the  lot  on  Leigh 
street  for  sale,  he  wrote  to  his  mother,  from 
whom  he  had  received  the  information, 
protesting  against  the  right  of  his  co-exec- 


utors, before  allowing  him  a  reasonable 
time  to  qualify,  and  without  any  notice  to 
him,  to  sell,  within  so  short  a  time  after 
the  testator's  death,  the  large  and  valuable 
real  estate  of  the  testator;  whose  estate 
was  free  from  debt,  and  was  possessed  of 
the  most  ample  means  of  supplying  all  the 
demands  which  could  properly  be  made 
against  it  under  the  will  or  otherwise ;  and 
of  this  his  co-executors  were  informed  be- 
fore the  said  sale  was  made.  He  says  he 
was  never  consulted  by  his  co-executors  in 
regard  to  any  act  pertaining  to  the  admin- 
istration of  the  estate  until  after  the  fall  of 
Richmond  and  the  surrender  of  the  army  of 
Northern  Virginia.  That  he  has  always 
protested  against  their  unauthorized  acts 
in  proceeding  to  exercise  the  discretion  and 
power  vested  by  the  testator  jointly  in  his 
three  executors,  without  consulting  him  in 
the  exercise  thereof ;  and  he  submits  to  the 
court  whether  their  acts  can  be  ratified  or 
approved.  And  he  presents  to  the  judgment 
of  the  court  the  question  whether  sales  of 
real  estate  for  investment  in  Confederate 
securities,  and  collections  of  good  debts 
secured  on  real  estate,  for  such  investments, 
by  two  of  the  testator's  executors  in  spite 
of  the  solemn  protests  and  objections  of  the 
third,  where  the  execution  of  the  powers 
and  duties  conferred  by  the  will  are  confided 
to  the  joint  discretion  of  these  executors, 
will  be  ratified  and  confirmed  by  a 
455  court  of  equity,  especially  *when  such 
action  is  attended,  as  in  this  case, 
with  the  loss  and  ruin  of  the  estate. 
In  August  1866,  Mrs.  Robinson  also  an- 
swered the  bill.  She  insists  that  the  legacy 
to  herself  and  her  children  is  not  specific 
but  demonstrative,  and  that  she  is  entitled 
to  have  it  satisfied  out  of  the  general  estate. 
She  denies  that  the  executors  were  author- 
ized or  justified  in  taking  any  thing  but 
specie  or  its  equivalent  for  debts  due  the 
estate.  She  insists  that  the  sale  of  the  real 
estate  by  two  of  the  executors  was  invalid, 
and  was  a  violation  of  the  will  of  the  testa- 
tor ;  and  so  also  was  their  deed  to  Lancaster 
and  others,  granting  and  releasing  the  real 
estate  and  ground  rent  therein  mentioned. 
And  she  prays  that  the  principal  sum  out 
of  which  her  annuity  is  to  be  paid  may  be 
taken  out  of  the  hands  of  the  said  executors, 
and  that  the  same  may  be  invested  under 
the  directions  of  the  court. 

On  the  same  day,  Mrs.  Robinson  filed  a 
cross-bill  in  the  foregoing  suit,  referring 
to  and  adopting  her  answer  as  a  part  of  her 
cross-bill,  and  praying  that  the  said  answer 
and  the  statements  and  averments  thereof, 
may  be  taken  and  treated  as  a  cross-bill  ex- 
hibited by  her  in  this  suit  against  the 
plaintiif  and  her  co-defendants. 

To  this  bill,  Charles  S.  Mills  and  R.  R. 
Howison  put  in  their  answer,  filing  their 
answer  to  the  bill  of  Corbin  as  a  part  of 
their  answer  to  the  cross-bill.  They  made 
farther  statements  as  to  the  sale  of  the  real 
estate.  They  comment  also  on  the  answer 
filed  by  their  co-executor,  Thomas  V.  Rob- 
inson, filed  in  the  original  cause,  and  con- 
test his  statements  as  to  their  treatment  of 
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him,  and  file  letters  and  papers  to  sustain 
them;  but  it  is  not  necessary  to  say  more 
on  that  subject. 

On  the  21st  of  May  1866,  upon  the  filing 
of  the  answer  of  Thomas  V.  Robinson,  the 
court  made  a  decree — ^That  Charles  8.  Mills 
and  Robert  R.  Howison,  executors  of  Nich- 
olas Mills,  deceased,  and  trustees  under  his 
will,  render  an  account  of  all  their 
456  transactions  as  such  ^executors  and 
trustees,  before  one  of  the  commis- 
sioners of  the  court ;  and  that  Thomas  V. 
Robinson  do  render  the  like  account.  In 
taking  which  accounts,  the  commissioner 
will  regard  as  prima  facie  correct,  the  set- 
tled accounts  of  the  executors ;  but  subject 
to  be  surcharsred  and  falsified  by  any  other 
party.  To  report  whether  the  land  called 
the  Reed's  plantation  can  be  divided  among 
the  devisees  thereof ;  and  also  what  consti- 
totes  the  residuary  estate  of  the  testator, 
Nicholas  Mills,  devised  and  bequeathed  to 
his  grandchildren,  after  providing  for  the 
annuities  and  special  legacies  bequeathed 
bj  the  will ;  how  said  annuities  and  special 
l^cies  have  been  provided  for  by  the  ex- 
ecutors; and  of  what  said  residuary  estate 
and  its  accumulations  consist ;  with  what 
amount  the  executors  are  justly  chargeable 
on  account  of  the  estate  of  their  testator ; 
and  whether  distribution  of  the  residuary 
estate  is  proper  and  practicable. 

In  November  1866,  commissioner  Pleas- 
ants filed  his  report.  He  says,  the  stated 
accounts  of  the  executors  are  sought  to  be 
surcharged  and  falsified  before  your  com- 
missioner in  respect  of  large  sums  which 
were  received  by  the  executors  in  payment 
of  debts  due  to  their  testator's  estate,  or  as 
proceeds  of  the  sale  of  real  estate  sold  by 
them  under  the  will.  These  sums,  it  ap- 
pears, were  invested  by  them  in  Confederate 
States  bonds.  The  question  is  raised  by 
the  pleadings,  whether  credits  should  be 
allowed  the  executors  for  these  investments. 
This,  the  commissioner  says,  is  a  question 
to  be  decided  by  the  court  before  he  can 
state  the  accounts  of  the  executors. 

That  it  cannot  t>e  ascertained  what  is  the 
residuary  estate  until  it  is  decided  whether 
the  legacy  to  Mrs.  Robinson  and  her  chil- 
dren is  specific,  of  the  bonds  and  stocks 
mentioned  in  the  fourth  clause  of  the  will, 
or  is  a  demonstrative  legacy.  And  he  asked 
the  court  further  to  decide  whether 
457  the  interest  of  the  children  of  *Mrs. 
Robinson  is  vested  or  contingent.  It 
appears  that  one  of  these  children  inter- 
married with  Edward  T.  Robinson  after 
the  death  of  the  testator,  and  has  died 
without  issue ;  her  husband  surviving  her. 
It  is  a  question  therefore  to  be  decided, 
whether  the  interest  of  this  child  of  Mrs. 
Robinson  has  passed  to  her  husband,  or  will 
pass  to  such  of  the  children  of  Mrs.  Robin- 
son as  may  survive  her,  or  will  then  fall 
into  the  residuary  estate. 

As  to  the  enquiry  directed  in  relation  to 
the  Reed's  plantation  in  Caroline;  in  order 
to  pass  upon  this  enquiry,  it  is  first  neces- 
tarjr  to  determine  whether  the  partition 
will  not  violate   the  rights  of  Robert  B. 


Corbin,  the  son-in-law  of  the  testator.  The 
testator,  by  the  eighth  clause  of  his  will, 
gives  to  said  Corbin  an  annuity  for  life  of 
three  hundred  dollars,  and  directs  that  he 
shall  have  the  privilege  of  residing  at  the 
said  plantation  during  his  life,  and  of  hav- 
ing whatsoever  is  necessary  for  his  com- 
fortable boarding  supplied  by  the  farm. 

In  October  1865,  Nicholas  Mills  Corbin 
instituted  another  suit  in  equity  in  the  Cir- 
cuit court  of  the  city  of  Richmond  against 
Robert  A.  Lancaster,  E.  O.  Nolting,  Sam- 
uel W.  Harwood,  Samuel  J.  Harrison,  Wm. 
A.  Stuart,  Charles  8.  Mills  and  Robert  R. 
Howison,  executors  of  Nicholas  Mills,  de- 
ceased, and  as  trustees  under  his  will,  and 
all  the  parties  in  interest  under  the  said 
will.  In  his  bill  he  charged  that  very  large 
sums  of  money,  well  secured  upon  real 
estate,  and  which  were  owing  to  the  testa- 
tor at  his  death,  were  shortly  thereafter 
collected  by  Charles  S.  Mills  and  Howison, 
two  of  his  executors,  in  a  depreciated  cur- 
rency at  its  full  value,  when  the  same  was 
not  a  legal  tender  for  the  payment  of  said 
debts,  and  was  well  known  by  the  parties 
paying  the  same,  and  to  the  said  executors, 
to  t>e  worth  in  value  nothing  like  a  fair 
equivalent  for  the  value  of  said  debts.  He 
then  sets  out  the  facts  in  relation 
458  *to  the  lease  by  Mr.  Mills  to  Fry  and 
others,  and  the  subsequent  convey- 
ances of  the  Exchange  Hotel  property,  as 
herein  t>efore  given,  and  the  receipt  of  the 
money  by  the  said  executors  from  Lancaster 
and  his  associates,  and  the  release  and  con- 
veyance of  the  property  as  before  stated. 
He  charges  that  it  was  an  unjust  and  un- 
lawful exercise  of  the  power  and  discretion 
vested  in  the  executors.  That  said  release 
and  conveyance  was  made  by  the  said  ex- 
ecutors, and  obtained  by  the  said  purchasers 
under  such  circumstances,  and  for  a  consider- 
ation so  grossly  inadequate,  as  to  render  the 
transaction  a  fraud  upon  the  rights  of  the 
plaintiff  and  the  other  parties  entitled  under 
the  will  of  Mr.  Mills  to  beneficiary  interests 
in  said  debt.  And  he  charges  that  it  was 
not  a  release,  but  a  sale  of  the  said  lease  to 
Stuart  and  Nolting.  The  prayer  of  the  bill 
is,  that  the  transaction  may^  be  declared  a 
breach  of  trust  by  the  executors,  in  which 
the  alienees  participated,  and  was  fraudu- 
lent :  That  the  real  estate  embraced  in  the 
deed  from  Mills  and  wife  to  Fry  and  others, 
may  be  charged  in  equity  with  the  payment 
of  the  debt  and  interest  thereon,  or  that  the 
said  sum  of  $1,600  per  annum,  with  interest, 
shall  be  paid  as  provided  in  said  deed ;  and 
for  general  relief. 

Charles  S.  Mills  and  Robert  R.  Howison 
answered  the  bill.  They  exhibit  a  copy  of 
their  answer  to  the  first  bill,  and  pray  that 
it  may  be  taken  as  a  part  of  their  answer 
to  this  bill.  They  deny  that  they  have 
committed  any  breach  of  trust,  or  abused 
their  power  or  discretion  in  relation  to  the 
said  lien ;  and  they  deny  that  the  debt  se- 
cured on  the  Exchange  Hotel  property  was 
purchased  from  them  by  Stuart  and  Nolting. 
They  never  sought  the  collection  of  this 
lien,  never  applied  for,  or  desired  it.    They 
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were  content  to  let  it   remain  on   the  prop- 
erty,   and   to    receive  the    annual    rent   of 
$1,600  for  the  purposes  of   the   estate.     But 
when    the  payment  of   the  principal 

459  was  tendered  by,  or  *on  behalf  of 
Lancaster  and  his  associate  pur- 
chasers, who  were  the  g^ntees  of  the  Ex- 
change Hotel  Company,  and  therefore  by 
law  in  privity  with  the  estate  of  their  tes- 
tator, the  respondents  were  compelled  to 
act  upon  it.  Only  two  courses  were  open 
to  them ;  either  to  refuse  the  payment,  and 
thereby  to  subject  the  estate  of  the  testator 
to  a  crushing  taxation,  which  would  extin- 
guish the  whole  income,  and  gradually 
extinguish  the  principal  itself,  thereby 
leaving  the  annuitants  and  beneficiaries 
entirely  unprovided  for;  or  to  receive  the 
payment  as  tendered ;  to  increase  the  in- 
vestment from  a  six  per  cent,  to  an  eight 
per  cent,  fund,  and  thereby  to  increase  the 
income,  and  save  the  infant  beneficiaries 
from  the  heavy  taxation  which  they  would 
otherwise  endure.  They  refer  to  the  deed 
of  Mills  to  Fry  and  others,  authorizing  the 
payment  in  current  money  of  the  United 
States.  They  say  that  at  the  time  they 
were  called  upon  to  accept  or  refuse  the 
payment  offered,  the  congress  of  the  United 
States  had  authorized  the  issue  of  the 
National  Bank  notes  as  currency.  The 
legislation  of  the  Confederate  States  for- 
bade the  use  and  circulation  of  United 
States  currency.  That  gold  had  ceased  to 
be  currency,  either  in  the  United  States  or 
Confederate  States;  that  the  currency  of 
the  United  States  had  greatly  depreciated 
below  the  value  of  gold,  and  was  to 'gold 
about  as  two  to  one ;  and  a  still  further 
depreciation  was  feared  by  the  prudent  and 
cautious.  And  thus  the  funds  in  which  the 
deed  authorized  payment  to  be  made,  might 
well  have  been  considered  of  less  value  for 
the  purposes  of  the  testator's  estate  than 
the  current  funds  actually  received. 

Lancaster  and  the  other  purchasers  of  the 
property,  also  answered  the  bill.  They  say 
they  bought  the  property  at  public  auction, 
and  in  the  announcement  of  the  conditions 
of  sale,  the  auctioneer  referring  to  the  rent 
charge,  of  $1,600  per  annum,  stated  that 
under   a   covenant   running  with  the 

460  land,  the  owners  of  the  *property  had 
the  privilege  of  discharging  the   rent 

charge,  by  paying  a  principal  sum  equal 
at  six  per  cent,  to  its  production ;  the  same 
being  in  accordance  with  the  provisions  of 
the  lease  from  Mr.  Mills,  and  being  recog- 
nized by  his  executors  so  to  be;  one  of 
whom  was  present.  But  whilst  E.  O.  Nolt- 
ing  was  desirous  to  discharge  the  said  rent 
charge,  his  associates,  Lancaster,  Harrison 
and  Harwood  were  not,  and  the  privilege 
was  not  availed  of.  Afterwards  the  de- 
fendants Lancaster  and  Harrison  proposed 
to  sell  their  interest  to  Wm.  A.  Stuart,  and 
he  expressed  a  preference  to  have  the  prop- 
erty free  from  incumbrance;  whereupon 
Lancaster,  &c.  paved  off  the  requisite  prin- 
cipal sum,  viz.  $26,666,  to  lift  the  same, 
which  was  done  with  the  money  of  Lancas- 
ter,   Harrison    and  Nolting — the    two   first 


being  reimbursed  by  their  sale  to  Stuart. 
Harwood  was  still  indifferent  to  the  trans- 
action, and  contented  himself  with  reserv- 
ing the  privilege  at  a  future  time  if  he 
should  desire  it ;  and  he  has  not  yet  availed 
himself  of  the  privilege. 

They  refer  to  the  accounts  of  the  execu- 
tors to  show  that  they  credited  the  estate 
with  the  amount  paid  for  the  rent  charge, 
and  that  C.  S.  Mills  and  T.  V.  Robinson, 
two  of  the  executors,  and  the  plaintiffs  took 
large  sums  of  money  as  specific  and  resid- 
uary legatees  under  the  will;  and  that 
neither  they  or  any  one  else  ever  excepted 
to  the  accounts.  And  they  further  say  that 
since  April  1863,  the  owners  of  the  hotel 
have  remained  in  possession  without  any 
demand  of  rent  by  the  executors,  and  with- 
out an  intimation  from  them,  or  the  plain- 
tiff or  any  one  else,  of  any  objection  that 
the  rent  charge  had  been  paid  off,  or  any 
desire  that  the  transaction  should  be  can- 
celled, until  the  downfall  of  the  Southern 
Confederacy. 

Thomas  V.  Robinson  also  answered,  re- 
ferring to  and  filing  a  copy  of  his  answer 
in  the  first  suit,  and  insisting  upon  the 
views  and  grounds  therein  presented. 
461  *The  three  causes  came  on  to  be 
heard  together  on  the  14th  day  of  June 
1867,  when  the  court  without  deciding  any 
of  the  questions  made  by  the  pleadings  and 
the  proofs,  directed  that  commissioner 
Pleasants  ascertain  and  report  to  the  court, 
what  constitutes  the  estate  of  the  testator 
Nicholas  Mills  at  this  time  in  the  hands 
of  his  executors ;  and  how  the  said  special 
legacies  and  annuities  have  t>een  provided 
for  by  them,  and  of  what  the  said  residuary 
estate,  with  its  accumulations,  now  con- 
sists, and  what  is  the  value  thereof. 

In  November  1867,  the  commissioner  re- 
turned his  report.  He  gave  a  statement  of 
all  the  estate  in  the  hands  of  the  executors, 
showing  in  what  it  consisted,  and  the  par 
value  thereof ;  and  also  what  part  of  it  was 
invested  for  the  special  legatees.  He  re- 
ported further  that  the  pecuniary  legacies 
and  annuities  had  been  paid  up  to  the  time 
of  the  report ;  and  the  future  provision  for 
their  payment  proposed  by  the  executors 
was  by  setting  aside  certain  specified  public 
bonds,  and  Bradford's  bond  for  $7,000; 
which  bonds  were  worth  at  par  $76,186  50; 
and  the  annual  interest  thereon  was 
$4,752  65.  He  reported  the  value  of  the 
residuary  estate,  after  deducting  the  special 
investments,  the  real  estate  devised  and  the 
securities  above  mentioned,  which  it  is  pro- 
posed to  set  aside  for  the  payment  of  the 
annuities,  at  $45,958  60.  The  report  shows 
that  the  amount  of  Confederate  bonds  in- 
vested in  trust  for  the  special  legatees  was 
$28,300;  and  the  amount  of  said  bonds  con- 
stituting a  part  of  the  residuary  estate  was 
$191,500. 

The  plaintiffs  and  the  defendants,  the 
grandchildren  of  Nicholas  Mills,  other  than 
the  children  of  Charles  S.  Mills,  excepted 
to  the  report:  1st.  Because  it  shows  the  in- 
vestment by  the  executors  of  $191,500  of  the 
trust  funds  in  Confederate   bonds.     2d.  Be- 
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cause  the  specific  legacies  to  the  six  grand- 
children  of   $2,000   each   were   invested  in 

these  bonds.  3d.  Because  the  provi- 
462     sion  ^for  the  payment  of  the  bequest 

to  Mrs.  Robinson  and  her  children 
was  not  adequate  or  suitable  for  the  pur- 
pose. There  were  other  exceptions  which 
need  not  be  stated. 

On  the  14th  March  1868,  the   three  causes 
came  on  again  to  be  heard   together,    when 
the  court  held:  First.  That   the  executors 
C.  S.  Mills  and  R.  R.  Howison  acted  within 
the  scope   of  the  authority  vested  in  them 
by  the  will  of  their  testator,  Nicholas  Mills, 
fkceased,    and  bona  fide  in  selling  the  real 
estate,    and  investing   the   proceeds  of  the 
sale  in  Confederate  bonds;  and  were  not  to 
be  held  responsible   for  the  loss  which  has 
resulted  £rom  said  sales  and   investments. 
Second.  But  that   the    said  executors  were 
not  authorized   by   law   nor  by  the  will  of 
their  testator,    to  collect   any   part  of  the 
principal    of    the   investments   which    had 
been  made  by  him  secured  upon  real  estate, 
receiving  the  nominal   amount  thereof  and 
investing  it  in  Confederate  bonds ;  and  that 
the  payments  made   to  them  by  Bradford 
and  Morris,  were  received  by  the  said  exec- 
utors and  trustees   in  the  said  currency  in 
violation  of  the  rights  and   interests  of  the 
cestnis  que    trust,    and   of  their  duties  as 
ezecntors  and  trustees  under  said  will.     But 
the  court  forbore   to  express  any   opinion 
whether  the  said    executors   and   trustees 
were  primarily   liable   for  the  loss  of  the 
said  trust   fund   so   collected,   as   the  said 
Bndford   and    Morris    were   not  parties  in 
cither  of  these   suits.     Third.  That   the  re- 
ceipt by  said  executors  from  Lancaster  and 
others  of  the  sum  of  $26,666  67  in  said  Con- 
federate currency,  and  in  releasing  in  their 
favor  and  for  the  consideration  aforesaid, 
tbe  deed   from  Mills  and  wife  to  Fry  and 
others,  was  a  breach  of  trust  on  the  part  of 
the  said   executors  and  trustees,  in  which 
the  said  Lancaster  and   his   associates  ac- 
tivelj  participated ;  and  that  Wm.  A.  Stuart 
and  others  claiming  the  benefit  of  said  deed 
of  release,    are  affected  by  actual  or  con- 
structive notice  of  the  said  breach  of  trust. 

And  that  the  real  estate  embraced 
463     *in  the  said  deed  of  lease  of  Mills  and 

wife  to  Fry  and  others,  is  liable  to 
the  satisfaction  of  the  said  annual  charge 
of  11,600  as  provided  by  the  said  deed,  from 
sod  after  the  30th  day  of  April  1863,  in 
quarterly  payments,  for  the  purposes  of  the 
will  of  said  Nicholas  Mills,  deceased,  with 
legal  interest  on  the  deferred  instalments, 
in  the  same  manner  the  same  would  be  lia- 
ble therefor  if  the  said  deed  of  release  had 
not  been  made.  And  the  said  deed  of  re- 
lease and  the  subsequent  deeds  from  Lan- 
csster  and  Harrison  to  Stuart,  from  Stuart 
to  Nunnally  and  from  Harwood  to  Stuart 
and  Nolting,  were  set  aside  and  annulled. 
And  liberty  was  reserved  to  the  parties 
beneficially  interested  in  the  payment  of 
the  said  annual  charge,  to  apply  to  the 
court  for  further  relief,  Ac. 

Fourth.    That   the    legacy    and    bequest 
made  in  the  '4th  clause  of  the  will  for  the 


benefit  of  Mrs.  Robinson  and  her  family, 
was  not  a  specific  legacy  of  the  particular 
debts  and  State  stocks  therein  mentioned, 
but  merely  demonstrative,  and  the  payment 
of  said  legacy  or  bequest  is  charged  upon 
the  testator's  estate  by  the  14th  clause  of 
the  will.  And  that  the  children  of  Mrs. 
Robinson,  living  at  the  testator's  death, 
whether  they  had  attained  lawful  age  or 
not,  did  not  take  any  vested  estate  in  the 
fund  provided  by  the  said  4th  clause  for 
the  benefit  of  herself  and  her  family.  And 
that  the  defendant,  Edward  T.  Robinson, 
adm*r  of  his  deceased  wife,  Nannie  M. 
Robinson,  who  had  arrived  at  lawful  age, 
at  the  testator's  death,  is  not  entitled,  in 
right  of  his  said  wife,  to  any  interest  in 
said  fund.  And  commissioner  Pleasants, 
in  executing  the  duties  required  of  him  by 
the  interlocutory  decree  of  the  21st  of  May 
1866,  was  to  conform  to  this  opinion  and 
decree. 

Lancaster  and  his  associate  purchasers, 
and  Stuart,  applied  for  an  appeal  from  so 
much  of  this  decree  as  referred  to  the  ques- 
tion involved  in  the  case  of  Corbin  against 
Lancaster  and  others ;  Nicholas  Mills 
464  Corbin,  *and  the  other  grandchildren 
of  Nicholas  Mills,  deceased,,  except 
the  children  of  Charles  S.  Mills,  applied  for 
an  appeal  from  the  decree  in  the  case  of 
Corbin  v.  Mills'  ex'ors  and  others;  and 
Edward  T.  Robinson,  adm*r  of  Nannie  M. 
Robinson,  deceased,  applied  for  an  appeal 
from  so  much  of  said  decree  as  held  that 
the  legacy  to  the  children  of  Mrs.  Robinson 
was  not  a  vested  legacy.  All  of  which  ap- 
plications were  granted. 

The  cases  were  argued  by  J.  Alfred  Jones 
and  Conway  Robinson,  for  Lancaster  and 
his  associates,  and  E.  T.  Robinson;  by 
Howison  and  R.  T.  Daniel,  for  the  execu- 
tors; and  by  Macfarland  &  Roberts,  N. 
Howard  and  Wra.  Daniel,  for  the  grand- 
children, and  for  Mrs.  Robinson  and  her 
children. 

JOYNES,  J.  The  original  bill  prays  that 
the  executors  of  Nicholas  Mills,  deceased, 
may  be  required  to  render  an  account  of 
all  their  actings  and  doings  as  such  exec- 
utors, and  that  all  questions  arising  upon 
the  construction  of  the  will  of  the  said  tes- 
tator may  be  adjudicated  and  settled  by  the 
court ;  and  for  general  relief,  &c. 

The  bill  specifies  but  one  complaint 
against  the  conduct  of  the  executors :  that 
is  contained  in  the  allegation,  that  the 
estate  in  Caroline  has  been  neglected  and 
mismanaged.  This  complaint  is  made  the 
subject  of  comment  in  the  answer  of  the 
executors ;  but  after  that,  we  see  no  more 
of  it  throughout  the  whole  progress  of  the 
case.  The  executors  exhibit  with  their 
answer  accounts  of  their  transactions,  which 
had  been  duly  settled,  returned,  and  recorded 
according  to  law.  Anticipating,  however, 
as  it  would  seem,  what  parts  of  their  ad- 
ministration were  to  be  made  the  subject  of 
complaint,  though  none  of  them,  with  the 
unimportant  exception  already  mentioned, 
had  been  specified  in  the  bill,  the  executors 


169 


19  GRATT. 


Virginia  Reports,  Annotated. 


466,  466,  467 


proceed   in    their  answer  to  give  a  minute 
history  of  those  transactions,  and    to  make 
a  general  vindication  of  their  administra- 
tion. 

465  *The  executors  might  have  objected 
to  an  overhauling  of  the  transactions 

embraced  in  their  settled  accounts,  except 
so  far  as  they  might  have  been  open  to  ob- 
jections apparent  on  their  face,  on  the 
ground  that  there  was  no  specification  of 
errors  in  the  bill.  It  is  a  familiar  principle, 
that  the  accounts  of  an  executor,  which 
have  been  regularly  settled  in  the  mode 
provided  by  law,  are  to  be  taken  as  prima 
facie  correct.  They  are  liable  to  be  im- 
peached on  specific  grounds  of  surcharge  or 
falsification  to  be  alleged  in  the  bill,  but 
the  court  will  not  decree  an  account  upon 
a  general  allegation  that  the  settled  ac- 
counts are  erroneous.  This  rule  not  only 
results  from  the  presumption  which  the 
law  makes  in  favor  of  the  correctness  of  a 
settled  account,  but  it  is  necessary  to  pre- 
vent surprise  to  defendants,  and  to  give 
them  the  advantage  of  their  answer,  to 
which  they  are  entitled,  on  the  principles 
which  govern  equity  practice.  When  an 
account  has  been  ordered  upon  a  proper 
bill,  an  additional  objection  to  the  settled 
accounts  may  be  discovered  in  the  progress 
of  the  case.  It  would  be  attended  with 
inconvenience  and  delay  to  require  the 
plaintiff  in  any  such  case  to  amend  his  bill 
for  the  purpose  of  alleging  the  additional 
objections.  It  will  save  time  and  expense, 
and  generally  be  attended  with  no  incon- 
venience to  allow  the  plaintiff  to  raise  the 
objection  before  the  commissioner  with  a 
proper  specification  in  writing,  and  to  allow 
the  defendant  to  meet,  the  objection  by  an 
affidavit,  giving  to  the  affidavit  the  same 
weight  which  would  have  been  given  to  an 
answer  if  the  matter  had  been  alleged  in 
the  bill.  This  is  the  full  extent  to  which 
the  settled  rule  of  practice  can  be  safely 
and  conveniently  relaxed,  and  this  is  the 
extent  to  which,  as  I  understand  it.  Judge 
Stanard  meant  to  go  in  Shugart's  adm'r  v. 
Thompson's  adm'r,  10  Leigh  434. 

The  executors,    however,   made  no  objec- 
tion in  the  Circuit   court   to  the  decree  for 
an  account.     In  the  argument   here   by  one 
of   the    executors,    he    insisted    that 

466  *aU  the  allegations   in  the   answer  of 
the  executors,  should  be  taken    to   be 

true,  unless  disproved,  and  alleged  that 
such  was  the  understanding  in  the  Circuit 
court.  This  was  not  assented  to  by  the 
counsel  for  the  plaintiff,  and  there  is  no 
evidence  in  the  record  of  any  agreement  to 
that  effect.  The  counsel  for  the  plaintiff 
insisted  that  the  affirmative  allegations  of 
the  answer  could  not  be  received  as  true, 
unless  sustained  by  proof.  When  this 
ground  was  taken  by  counsel  for  the  plain- 
tiffs in  the  argument,  the  counsel  for  the 
executors  raised  an  objection,  for  the  first 
time,  to  the  sufficiency  of  the  bill. 

The  bill,  however,  calls  upon  the  execu- 
tors to  render  an  account  of  all  their  actings 
and  doings  as  executors,  and  the  allegations 
of  their  answer,   though   affirmative,    must 


be  taken  as  true  unless  disproved,  so  far  as 
they  relate  directly  to  the  account  w^hich 
they  are  there  required  to  give.  Fant  v. 
Miller  &  Mayhew,  17  Gratt.  187.  There  are 
allegations  in  the  answer,  however,  ^rrhich 
relate  to  matters  not  directly  involved  in, 
or  explanatory  of,  this  account,  and  there- 
fore, perhaps,  not  within  the  scope  of  the 
discovery  sought  by  the  bill,  though  having 
a  relation  to  the  subject  matter  of  the  ac- 
count, and  important  to  a  correct  under- 
standing of  the  motives  of  the  executors 
and  of  the  circumstances  under  which  they 
acted.  It  may  be  doubtful  how  far  such 
allegations  of  collateral  matter  ought  to  be 
received  as  true,  within  the  rule  laid  down 
in  Fant  v.  Miller  A  Mayhew. 

But  even  if  we  should  give  credit  to  any 
allegation  of  matter  of  fact  contained  in 
the  answer,  the  state  of  the  case  will  still 
be  deficient  in  some  important  particulars. 
Thus  it  is  important  that  we  should  know 
what  was  the  real  value  of  the  Leigh  street 
lots.  The  appraisement  put  the  value  at 
$68,000  in  Confederate  money.  But  obvi- 
ously, the  appraisement  cannot  be  relied 
upon,  for  at  the  sale  made  about  two  weeks 
afterwards,  the  lot  brought  $128,000.  The 
conclusion  must  be,  either  that  the  property 
sold  for  a  great  deal  more  than  it 
467  *was  worth,  which  is  not  probable, 
or  that  the  appraisement  was  far  be- 
low the  true  value.  So  it  is  important  to 
know  what  was  the  value  of  Confederate 
treasury  notes  when  the  collections  of  prin- 
cipal money  were  made  from  Morris  and 
Bradford,  and  also  to  what  extent  such 
notes  were  then  available,  according  to  the 
common  usages  of  business  in  Richmond, 
for  the  payment  of  debts  payable  in  specie, 
and  well  secured  on  real  estate,  or  for  the 
purchase  of  property  or  otherwise.  The 
court  cannot  take  judicial  notice  of  such 
facts,  and  there  is  no  proof  in  respect  to 
them. 

The  purchasers  of  the  L^eigh  street  lots, 
as  well  as  Morris  and  Bradford,  should  also 
have  been  made  parties  to  the  bill,  in  the 
absence  of  any  declaration  on  the  part  of 
the  plaintiff  that  he  did  not  intend  to  hold 
them  responsible.  It  is  the  policy  and 
practice  of  courts  of  equity  not  to  do  justice 
by  piecemeal. 

The  case  must,  therefore,  go  back  for  the 
purpose  of  making  these  parties,  and  of 
ascertaining  the  facts  suggested.  When  the 
case  comes  on  to  be  heard,  all  the  allega- 
tions of  fact  in  the  answer,  whether  bearing 
directly  upon  the  matter  of  the  account  or 
not,  should  be  taken  to  be  true,  so  far  as 
they  may  not  be  disproved,  unless  the 
plaintiff  shall  elect  to  amend  his  bill  by, 
alleging  his  objections  to  the  settled  ac- 
counts, with  proper  specifications,  accord- 
ing to  the  established  course  of  pleading  in 
such  cases.  If  he  does  that,  the  weight  due 
to  the  answer  which  may  be  filed  can  be 
easily  estimated.  If  he  chooses  not  to 
amend  his  bill  by  setting  out  the  specific 
objections,  he  cannot  complain  if  the  an- 
swer is  taken  as  true  in  all  its  parts  unless 
disproved,  or  require  the  court  to  make  nice 
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canae  the  specific  legacies  to  the  six  grand- 
children  of   $2,000   each   were   invested  in 

these  bonds.  3d.  Because  the  provi- 
462     sion  *for  the  payment  of  the  bequest 

to  Mrs.  Robinson  and  her  children 
was  not  adequate  or  suitable  for  the  pur- 
pose. There  were  other  exceptions  which 
need  not  be  stated. 

On  the  14th  March  1868,  the  three  causes 
came  on  again  to  be  heard  together,  when 
the  court  held:  First.  That  the  executors 
C.  S.  Mills  and  R.  R.  Howison  acted  within 
the  scope  of  the  authority  vested  in  them 
by  the  will  of  their  testator,  Nicholas  Mills, 
deceased,  and  l>ona  fide  in  selling  the  real 
estate,  and  investing  the  proceeds  of  the 
sale  in  Confederate  bonds;  and  were  not  to 
be  held  responsible  for  the  loss  which  has 
Rsolted  from  said  sales  and  investments. 
Sewnd.  But  that  the  said  executors  were 
not  authorized  by  law  nor  by  the  will  of 
their  testator,  to  collect  any  part  of  the 
principal  of  the  investments  which  had 
been  made  by  him  secured  upon  real  estate, 
icceiving  the  nominal  amount  thereof  and 
investing  it  in  Confederate  bonds ;  and  that 
the  payments  made  to  them  by  Bradford 
and  Morris,  were  received  by  the  said  exec- 
utors and  trustees  in  the  said  currency  in 
violation  of  the  rights  and  interests  of  the 
cestnis  que  trust,  and  of  their  duties  as 
executors  and  trustees  under  said  will.  But 
the  court  forbore  to  express  any  opinion 
whether  the  said  executors  and  trustees 
were  primarily  liable  for  the  loss  of  the 
said  trust  fund  so  collected,  as  the  said 
Bradford  and  Morris  were  not  parties  in 
either  of  these  suits.  Third.  That  the  re- 
ceipt by  said  executors  from  Lancaster  and 
others  of  the  sum  of  $26,666  67  in  said  Con- 
federate currency,  and  in  releasing  in  their 
taTor  and  for  the  consideration  aforesaid, 
the  deed  from  Mills  and  wife  to  Fry  and 
others,  was  a  breach  of  trust  on  the  part  of 
the  said  executors  and  trustees,  in  which 
the  said  I^ncaster  and  his  associates  ac- 
tively participated ;  and  that  Wm.  A.  Stuart 
and  others  claiming  the  benefit  of  said  deed 
of  telease,  are  affected  by  actual  or  con- 
stnictive  notice  of  the  said  breach  of  trust. 

And  that  the  real  estate  embraced 
463     *in  the  said  deed  of  lease  of  Mills  and 

wife  to  Fry  and  others,  is  liable  to 
the  satisfaction  of  the  said  annual  charge 
of  $1,600  as  provided  by  the  said  deed,  from 
and  after  the  30th  day  of  April  1863,  in 
quarterly  payments,  for  the  purposes  of  the 
will  of  said  Nicholas  Mills,  deceased,  with 
legal  interest  on  the  deferred  instalments, 
in  the  same  manner  the  same  would  be  lia- 
ble therefor  if  the  said  deed  of  release  had 
not  been  made.  And  the  said  deed  of  re- 
lease and  the  subsequent  deeds  from  Lan- 
caster and  Harrison  to  Stuart,  from  Stuart 
to  Nnnnally  and  from  Harwood  to  Stuart 
uid  Nolting,  were  set  aside  and  annulled. 
And  lit>erty  was  reserved  to  the  parties 
beneficially  interested  in  the  payment  of 
the  said  annual  charge,  to  apply  to  the 
court  for  further  relief,  Ac. 

Fourth.    That   the    legacy    and    bequest 
made  in  the  '4th  clause  of  the   will  for  the 


benefit  of  Mrs.  Robinson  and  her  family, 
was  not  a  specific  legacy  of  the  particular 
debts  and  State  stocks  therein  mentioned, 
but  merely  demonstrative,  and  the  payment 
of  said  legacy  or  bequest  is  charged  upon 
the  testator's  estate  by  the  14th  clause  of 
the  will.  And  that  the  children  of  Mrs. 
Robinson,  living  at  the  testator's  death, 
whether  they  had  attained  lawful  age  or 
not,  did  not  take  any  vested  estate  in  the 
fund  provided  by  the  said  4th  clause  for 
the  benefit  of  herself  and  her  family.  And 
that  the  defendant,  Edward  T.  Robinson, 
adm*r  of  his  deceased  wife,  Nannie  M. 
Robinson,  who  had  arrived  at  lawful  age, 
at  the  testator's  death,  is  not  entitled,  in 
right  of  his  said  wife,  to  any  interest  in 
said  fund.  And  commissioner  Pleasants, 
in  executing  the  duties  required  of  him  by 
the  interlocutory  decree  of  the  21st  of  May 
1866,  was  to  conform  to  this  opinion  and 
decree. 

Lancaster  and  his  associate  purchasers, 
and  Stuart,  applied  for  an  appeal  from  so 
much  of  this  decree  as  referred  to  the  ques- 
tion involved  in  the  case  of  Corbin  against 
Lancaster  and  others ;  Nicholas  Mills 
464  Corbin,  *and  the  other  grandchildren 
of  Nicholas  Mills,  deceased,,  except 
the  children  of  Charles  S.  Mills,  applied  for 
an  appeal  from  the  decree  in  the  case  of 
Corbin  v.  Mills'  ex'ors  and  others;  and 
Edward  T.  Robinson,  adm*r  of  Nannie  M. 
Robinson,  deceased,  applied  for  an  appeal 
from  so  much  of  said  decree  as  held  that 
the  legacy  to  the  children  of  Mrs.  Robinson 
was  not  a  vested  legacy.  All  of  which  ap- 
plications were  granted. 

The  cases  were  argued  by  J.  Alfred  Jones 
and  Conway  Robinson,  for  Lancaster  and 
his  associates,  and  E.  T.  Robinson;  by 
Howison  and  R.  T.  Daniel,  for  the  execu- 
tors; and  by  Macfarland  &  Roberts,  N. 
Howard  and  Wm.  Daniel,  for  the  grand- 
children, and  for  Mrs.  Robinson  and  her 
children. 

JOYNES,  J.  The  original  bill  prays  that 
the  executors  of  Nicholas  Mills,  deceased, 
may  be  required  to  render  an  account  of 
all  their  actings  and  doings  as  such  exec- 
utors, and  that  all  questions  arising  upon 
the  construction  of  the  will  of  the  said  tes- 
tator may  be  adjudicated  and  settled  by  the 
court ;  and  for  general  relief,  &c. 

The  bill  specifies  but  one  complaint 
against  the  conduct  of  the  executors :  that 
is  contained  in  the  allegation,  that  the 
estate  in  Caroline  has  been  neglected  and 
mismanaged.  This  complaint  is  made  the 
subject  of  comment  in  the  answer  of  the 
executors ;  but  after  that,  we  see  no  more 
of  it  throughout  the  whole  progress  of  the 
case.  The  executors  exhibit  with  their 
answer  accounts  of  their  transactions,  which 
had  been  duly  settled,  returned,  and  recorded 
according  to  law.  Anticipating,  however, 
as  it  would  seem,  what  parts  of  their  ad- 
ministration were  to  be  made  the  subject  of 
complaint,  though  none  of  them,  with  the 
unimportant  exception  already  mentioned, 
had  been  specified  in  the  bill,  the  executors 
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shows  that  the  intention   was  to  g'ive  stock 
of  the   nominal   value   of  $5,000,    ac- 

471  cording  to  *its  face,  and  not  give  as 
much  stock  as   would   amount  in  real 

value  to  $5,000  in  money. 

Then  a  further  question  arises,  whether 
Mrs.  Robinson  and  family  are  entitled  to 
receive  the  sum  of  $300  per  annum  for  life, 
whether  the  $5,000  of  State  stock  will  yield 
it  or  not. 

I  infer  that  the  testator  had,  in  the  ar- 
rangement of  his  testamentary  plans,  ap- 
propriated in  his  mind,  as  the  portion  of 
Mrs.  Robinson  and  her  family,  the  three 
houses  in  Richmond,  which  he  sold  shortly 
before  the  date  of  his  will  to  Morris,  Hyman 
and  Bradford,  together  with  $5,000  of  State 
stock.  In  his  will,  therefore,  he  appro- 
priates to  them  $5,000  in  stock,  and  also  the 
funds  arising  from  the  sales  of  three  houses. 
The  interest  on  the  stock  and  the  interest 
on  these  funds  are  given  to  Mrs.  Robinson 
and  family  for  life,  and  the  stock  and  funds 
are  to  go  over  after  her  death.  The  $5,000 
of  State  stock  is  the  fund  which  is  to  pro- 
duce the  $300  per  annum.  Mrs.  Robinson 
and  her  family,  therefore,  cannot  get  the 
$300  per  annum  unless  the  $5,000  of  State 
stock  will  yield  that  sum  in  interest.  They 
will  receive  whatever  interest  the  stock 
may  pay,  which  cannot  exceed  six  per  cent. , 
and  any  arrears  unpaid  will  be  due  to  them, 
to  be  received  whenever  the  State  may  be 
able  to  pay  them.  The  fund  here  referred 
to,  though  spoken  of  as  stock,  consists  of 
bonds  or  certificates  of  debt  of  the  State  of 
Virginia,  bearing  six  per  cent,  interest.  It 
doubtless  never  entered  into  the  mind  of  the 
testator  that  any  contingency  would  happen 
in  which  this  interest  would  not  be  regu- 
larly and  fully  paid. 

In  the  execution  of  this  clause  of  the  will, 
therefore,  it  will  be  the  duty  of  the  execu- 
tors to  invest  the  sum  of  $34,500  (being  the 
aggregate  of  the  several  sums  of  $18,000, 
$7,500  and  $9,000)  out  of  the  general  assets, 
and  to  set  apart  out  of  the  Virginia  State 
stock  left  by  the  testator  as  much  as,  on  its 
face,  represents  the  nominal  amount  of 
$5,000.     This   money   and   stock   will 

472  *constitute  the  fund,  of  which  the  in- 
terest will  be  applicable  to  the  support, 

&c.,  of  Mrs.  Robinson  and  her  children, 
&c.,  during  her  life,  and  the  capital  divisi- 
ble among  her  children  and  descendants 
after  her  death.  For  the  raising  of  the  said 
sum  of  money,  the  several  funds  of  purchase 
money  mentioned  in  the  will,  will  be  pri- 
marily liable,  if  that  should  become  impor- 
tant. 

It  appears  from  the  report  of  the  commis- 
sioner, that  Nannie  M.,  a  daughter  of  Mrs. 
Robinson,  intermarried  with  Edward  T. 
Robinson  after  the  death  of  the  testator, 
and  has  since  died  without  leaving  issue, 
and  leaving  her  husband  surviving.  The 
Circuit  court  held  that  the  children  of  Mrs. 
Robinson,  living  at  the  death  of  the  testa- 
tor, did  not  take  vested  interests  in  remain- 
der in  the  fund  provided  by  the  fourth 
clause,  and  that  Eklward  T.  Robinson  in 
the   right   of  his  wife,  of   whom    he    is  ad- 


ministrator, is  not  entitled  to  any  interest 
in  the  said  fund.  That  is  the  question  ra^ised 
by  the  second  appeal. 

It  is  a  familiar  principle,  that  the  law 
favors  the  vesting  of  estates,  and  w^here  a 
legfacy  is  given,  which  is  not  to  be  enjoyed 
in  possession  until  some  future  periodl  or 
event,  it  will,  where  no  special  intent  to 
the  contrary  is  manifested  in  the  nvill,  be 
held  to  be  vested  in  interest  immediately 
on  the  death  of  the  testator,  rather  than 
contingent  upon  the  state  of  thing's  that 
may  happen  to  exist  at  the  period  of  pay- 
ment or  distribution.  Catlett  A  ux.  v.  Mar- 
shall A  als.,  10  Leigh  79;  Martin  v.  Kirby, 
11  Gratt.  67;  Brent  v.  Washington's  adm'r, 
18  Gratt.  526;  Doe  v.  Considine,  6  Wall.  U- 
S.  R.  458.  And  the  question  is,  whether 
a  special  intent  is  manifested  in  this  will, 
that  the  legacy  in  remainder,  after  the 
death  of  Mrs.  Robinson,  shall  vest  only  at 
her  death  in  such  children  and  descendants 
of  deceased  children  as  may  happen  to  be 
then  living. 

I  think  that  no  such  special  intent  is 
manifested  in  the  will,  and  that  the 
children  of  Mrs.  Robinson,  'who 
473  *were  living  at  the  death  of  the  tes- 
tator, took  immediate  vested  interests 
subject  to  be  divested  in  the  events  de- 
scribed. See  Skey  v.  Barnes  A  als.,  3 
Meriv.  R.  335;  Lrceming  v.  Sherriatt,  2 
Hare's  R.  14;  Salisbury  v.  Petty,  3  Hare's 
R.  86 ;  Stnrgiss  v.  Pearson,  4  Madd.  R.  411 ; 
Brent  v.  Washington's  adm'r,  18  Gratt. 
526 ;  Parker  v.  Golding,  13  Sim.  R.  418. 

The  interest  of  Mrs.  Nannie  M.  Robinson 
was  not  divested  in  favor  of  descendants, 
because  she  left  none.  It  was  not  divested 
in  favor  of  the  surviving  brothers  and  sis- 
ters, because  she  did  not  die  under  age  and 
unmarried,  and  without  issue.  An  estate 
once  vested  will  not  be  divested,  except 
upon  the  occurrence  of  the  very  event  de- 
scribed. Harrison  v.  Foreman,  5  Ves.  R. 
207 ;  Sturgiss  v.  Pearson,  4  Madd.  R.  411. 
The  provision  in  favor  of  the  surviving 
brothers  and  sisters,  imports,  according-  to 
the  natural  sense  of  the  words,  that  all 
three  of  the  conditions  must  exist  in  order 
to  entitle  them  to  take;  and  such  is  the 
settled  construction  in  such  cases.  Doe  v. 
Cooke  &  al.,  7  East  R.  269;  Doe  v.  Rawd- 
ing,  2  Barn.  A  Aid.  R.  241. 

The  construction  which  I  put  upon  the 
4th  clause  is  sustained  by  the  6th  clause. 
This  clause  provides  that,  upon  the  mar- 
riage or  attaining  to  the  age  of  twenty-one 
of  any  child  of  Mrs.  Robinson  in  her  life- 
time, she  may  make  an  advancement  to 
such  child,  not  exceeding  **such  child's 
portion  of  the  said  trust  fund."  This  rec- 
ognizes the  title  of  such  child  to  a  portion 
of  the  fund,  which  could  not  be  if  the  in- 
terest is  to  vest  only  on  the  death  of  Mrs. 
Robinson  in  such  of  her  children  as  may  be 
then  living.  The  provision  authorizing- 
Mrs.  Robinson  to  prescribe  '*  terms,  trusts, 
conditions  and  limitations''  to  such  ad- 
vancement, only  indicates  the  prudent  fore- 
cast of  the  testator,  and  his  desire  that  such 
arrangements  might  be  made  for  the  benefit 
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and  protection    of   the  child  as  Mrs. 

474     Robinson  should  think  necessary  *or 

expedient.     This  construction  makes 

the  6th  clause  entirely  consistent  with  the 

4th. 

It  follows,  therefore,  that  Eklward  ^  T. 
Robinson,  as  adm'r  of  his  deceased  wife, 
Nannie  M.  Robinson,  is  entitled  to  her  in- 
terest in  remainder  after  the  death  of  her 
mother,  in  the  fund  created  by  the  4th 
danse  of  the  will. 

The  decree  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

The  decree  in  the  first  two  causes  was  as 
follows : 

The  court  is  of  opinion*  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
tbe  said  Circuit  court,  instead  of  proceeding 
to  make  a  decree  upon  the  merits  of  the 
said  first  mentioned  cause  of  Corbin  v. 
Mills'  ez'ors  &  als.,  should  have  required 
tbe  plaintiff  to  amend  his  bill,  so  as  to  make 
Charles  V.  Morris  and  Thomas  Bradford, 
and  the  purchasers  of  the  I^eigh  street  lot, 
parties  defendant ;  and  after  the  said  parties 
had  been  brought  before  the  court,  should 
h9Te  allowed  all  the  parties  to  take  new 
eridenoe,  and  should,  if  the  state  of  evi- 
dence made  it  proper,  have  directed  an  en- 
quiry by  a  commissioner  to  ascertain  what 
was  the  true  value  of  the  Lieigh  street  lot 
at  the  time  of  the  sale  thereof  by  the  ezec- 
tttors,  and  what  was  the  average  value  of 
said  property,  in  fee  simple,  in  ordinary 
times,  before  the  commencement  of  the  late 
war;  and  also  to  ascertain  what  was  the 
valae  of  Confederate  treasury  notes,  as 
compared  with  specie,  at  the  several  dates 
at  which  the  executors  received  from  Charles 
Y.  Morris  and  Thomas  Bradford  payments 
in  said  notes  on  account  of  the  principal 
money  due  from  them  respectively  to  the 
testator  at  the  time  of  his  death ;  and  to 
what  extent  said  treasury  notes  were  at 
said  several  times  available,  according  to 
the  common  usages  of  business  in 
475  ^Richmond,  for  the  payment  of  debts 
payable  in  specie,  and  well  secured 
on  real  estate,  or  for  the  purchase  of  prop- 
erty or  otherwise. 

The  court  is  further  of  opinion  that,  ac- 
cording to  the  true  construction  of  the 
fourth  clause  of  the  will  of  Nicholas  Mills, 
ileceased,  tlie  bequest  therein  of  the  several 
sums  of  11,060,  $450  and  $540  per  annum  to 
Sarah  Ann  Robinson  for  life,  were  not 
specific  legacies  of  the  interest,  payable 
on  certain  debts,  but  were  demonstrative 
legacies ;  that  is  to  say,  they  were  general 
legacies,  payable  out  of  the  general  assets, 
bnt  witii  an  appropriation  of  certain  sub- 
jects as  the  primary  fund  for  their  satis- 
faction ;  and  that  the  bequest  of  the  several 
sums  of  118,000,  $7,500  and  $9,000,  after  the 
death  of  said  Sarah  Ann  Robinson,  were  in 
like  manner  demonstrative  and  uot  specific 
legacies. 

The  court  is  further  of  opinion  that  the 
bequest,  after  the  death  of  the  said  Sarah 
Ann  Robinson,  of  $5,000  in   Virginia  State 


stock  is  a  general  legacy  of  bonds  or  cer- 
tificates of  debt  of  the  State  of  Virginia, 
of  the  nominal  amount  of  $5,000  on  their 
face,  and  that  the  bequest  of  $300  per  annum 
to  said  Sarah  Ann  Robinson  for  life,  is  a 
bequest  of  the  interest  payable  on  said  $5,000 
of  bonds  or  certificates,  and  that  in  case  of 
any  failure  of  the  State  to  pa3'  interest  on 
said  bonds  or  certificates,  the  said  annual 
sum  of  $300  is  not  to  be  made  up  out  of  the 
general  assets. 

The  court  is  further  of  opinion  that  the 
children  of  Sarah  Ann  Robinson,  who  were 
living  at  the  death  of  '  the  testator,  took 
immediate  vested  interests  in  remainder, 
after  the  death  of  the  said  Sarah  Ann  Rob- 
inson, in  the  property  mentioned  in  said 
clause ;  and  that  the  share  thereof,  which 
so  vested  in  Nannie  M.  Robinson,  who  in- 
termarried with  Edward  T.  Robinson, 
passed  on  her  death  to  her  said  husband 
surviving,  as  her  administrator.  There- 
fore, it  is  decreed  and  ordered,  that  the 
decree  in  each  of  these  causes  be  re- 
476  versed  and  annulled,  *and  that  the 
appellants,  in  the  first  of  the  said 
causes,  do  pay  unto  the  appellees  therein, 
respectively,  their  costs  by  them  expended 
in  the  cause;  and  that  the  executors  of 
Nicholas  Mills,  deceased,  out  of  the  assets 
in  their  hands,  pay  to  the  appellant  in  the 
second  cause  his  costs  expended  in  the 
prosecution  of  the  appeal  here.  And  it  is 
ordered  that  these  causes  be  remanded  to  the 
said  Circuit  court  for  further  proceedings, 
in  accordance  to  the  foregoing  opinion  and 
decree. 

The  decree  in  the  third  cause  was  as  fol- 
lows: 

The  court  is  of  opinion  that,  while  the 
court  will  take  judicial  notice  of  the  fact, 
that  on  the  thirtieth  day  of  April  1863,  the 
date  of  the  transaction  which  is  the  subject 
of  controversy  in  this  cause,  the  treasury 
notes  of  the  United  States,  and  also  the 
treasury  notes  of  the  Confederate  States, 
were  greatly  depreciated  in  value,  as  com- 
pared with  specie,  it  is  not  competent  for 
the  court  to  take  judicial  notice  of  the  rate 
of  depreciation  of  either  currency  at  any 
particular  time,  nor  of  the  extent  to  which, 
at  any  particular  time,  the  treasury  notes 
of  the  Confederate  States  were  available, 
according  to  the  common  usages  of  business, 
for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie,  or  in  current 
money  of  the  United  States,  or  for  the  pur- 
chase of  property  or  otherwise. 

The  court  is  further  of  opinion,  that  in- 
asmuch as  the  record  in  this  cause  contains 
no  evidence  upon  these  points,  or  either  of 
them,  it  does  not  contain  sufficient  mate- 
rials to  enable  the  court  to  make  a  proper 
decision  upon  the  questions  in  controversy. 
The  court  is  tht^refore  of  opinion  that  the 
said  Circuit  court,  instead  of  proceeding  to 
make  a  decree  upon  the  merits  of  the  con- 
troversy in  the  existing  state  of  the  record, 
should  have  directed  an  enquiry  by  a  com- 
missioner, to  ascertain  what  was,  on  the 
thirtieth  day  of  April  1863,  the  value,  as 
compared  with  specie,  of  the  treasury  notes 
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($7,500)  of  the  real  estate  on  Main  street, 
sold  by  me  to  Lewis  Hyman ;  also,  the  fur- 
ther sum  of  five  hundred  and  forty  dollars 
per  annum,  payable  quarterly,  being  the 
interest  on  the  purchase  money  (S9,000)  of 
the  real  estate  fronting  on  Franklin  street, 
sold  by  me  to  Thomas  Bradford ;  also,  the 
further  sum  of  three  hundred  dollars  per 
annum,  payable  semi-annually,  being  the 
interest  on  |5, 000  of  State  stock  of  Virginia. 
These  annual  sums,  to  the  extent  necessary, 
are  to  be  applied  by  my  executors  to  the 
genteel  support  and  comfort,  in  all  respects, 
of  my  said  daughter  Sarah  Ann  Robinson 
and  her  family  during  her  life,  and  the 
proper  and  suitable  education  of  her  children 
and  grandchildren  born,  or  that  may  be 
born ;  and  if,  after  providing  for  these  pur- 
poses, any  surplus  remains,  I  direct  my 
executors  to  invest  such  surplus  in  some  pro- 
ductive stock,  or  in  a  safe  loan  on  good  real 
or  personal  security,  the  dividends  or  inter- 
est to  constitute  a  portion  of  the  trust  fund 
hereby  provided  for  the  benefit  of  my  said 
daughter  Sarah  Ann  Robinson  and 
441  her  ^family.  At  her  death  it  is  my 
will  and  desire,  and  I  give  and  be- 
queath accordingly,  that  the  principal  (pro- 
ducing said  interest),  to  wit:  $18,000  from 
the  property  sold  to  Charles  Y.  Morris; 
$7,500  n'om  the  property  sold  to  Lewis 
Hyman;  $9,000  from  the  property  sold  to 
Thomas  Bradford,  and  $5,000  in  Virginia 
State  stock,  together  with  all  the  accumu- 
lations from  the  surplus  aforesaid,  that  may 
be  invested  or  may  have  arisen,  be  equally 
divided,  share  and  share  alike,  between  and 
among  the  children  of  my  said  daughter 
and  their  lineal  descendants,  the  descendant 
or  descendants  of  any  deceased  child  taking 
such  child's  share;  and  in  case  of  the  death 
of  any  child  of  my  said  daughter  (bom,  or 
to  be  born),  unmarried  under  the  age  of 
twenty -one  years,  and  not  leaving  issue, 
the  share  or  shares  of  property  and  estate 
coming  to  such  child  under  this  clause  of 
my  will,  shall  immediately  vest  in,  and 
belong  to  his  or  her  surviving  brothers  an^ 
sisters  and  their  lineal  descendants,  share 
and  share  alike,  the  descendants  of  any 
deceased  child  taking  such  child's  share. 
But  I  hereby  will  and  direct  that  all  the 
property  and  estate  herein  given  in  trust 
for  my  daughter  Sarah  Ann  Robinson  and 
her  issue,  shall  be  held  subject  to  indemnify 
my  estate  against  any  loss  by  reason  of  the 
covenant  which  I  have  entered  into  to  £ki- 
mund  Fontaine,  in  respect  to  the  property 
on  Sixth  street,  contained  in  thc^deed  made 
by  me  as  commissioner  and  trustee,  dated 
the  1st  of  January  1853,  and  of  record  in 
the  Hustings  court,  Richmond,  in  the  event 
that  said  conveyance  be  not  assented  to  and 
confirmed  by  such  issue,  when  and  as  they 
become  respectively  competent  to  make  such 
assent,  and  shall  become  entitled  to,  or  be 
given,  a  share  of  the  property  hereby  given 
in  trust  for  the  said  Safah  A.  Robinson  and 
her  issue." 

The  testator  then  gives  Mrs.  Robinson 
absolutely,  as  her  separate  property,  some 
household  furniture,  and  one  thousand  dol- 


lars, which  he  directs  his  executors  to 

442  *pay  to  her   immediately   on    his   de- 
cease, or  as   soon  thereafter  as  possi- 
ble. 

By  the  5th  clause  of  his  will,  the  testator 
gives  to  his  executors  certain  slaves  by 
name  in  trust  for  Mrs.  Robinson  and  her 
children  and  grandchildren,  as  is  provided 
in  the  fourth  clause. 

The  sixth  clause  is  as  follows: 

**6.  In  the  event  of  the  marriage,  or  the 
attaining  to  the  age  of  twenty-one  years 
of  any  child  of  my  said  daughter  Sarah  Ann 
Robinson,  it  shall  be  the  duty  of  the  execu- 
tors, if  required  so  to  do,  in  writing  under 
the  haud  s^nd  seal  of  my  said  daughter,  and 
attested  by  at  least  two  credible  witnesses, 
to  make  to,  or  for  the  benefit  of,  such  child, 
such  advancement  from  the  estate  given  in 
trust  for  my  daughter  and  her  issue,  as 
shall  not  exceed  such  child's  portion  of  said 
trust  fund,  but  such  advancement  may  be 
as  much  less  than  such  portion  as  my  said 
daughter  may  direct.  And  in  the  writing 
thus  executed  by  her,  my  said  daughter 
may  prescribe  on  what  terms,  trusts,  con- 
ditions and  limitations  such  advance  shall 
be  made ;  and  it  shall  be  settled  accordingly 
under  the  superintendence  of  my  executors.  * ' 

By  the  ninth  clause  of  his  will,  the  testa- 
tor gave  to  his  executors  in  trust,  for  the 
four  children  by  name  of  his  daughter  Mary 
C.  Corbin,  an  estate  in  the  county  of  Caro- 
line, called  the  ^*Reed's  plantation."  The 
same  to  be  for  their  equal  benefit,  with 
limitations  over  to  the  other  children,  if 
one  or  more  of  them  died  unmarried,  under 
the  age  of  twenty-one  years,  and  without 
leaving  issue  living  at  his  or  her  death. 

The  fourteenth  clause  is  as  follows: 

*'14.  All  the  real  estate  which  I  may  leave 
at  my  death,  not  otherwise  specially  dis- 
posed of,  I  desire  that  my  executors  shall 
sell  in  such  manner  and  on  such  terms  as 
they  may  deem  most  advantageous.  All 
money   on   hand   and  stocks  in  com- 

443  panies  not   specifically  *given   or  be- 
queathed   in   this   wiU,    all  debts  dae 

me,  and  all  other  personal  estate  owned  by 
me,  I  hereby  direct  my  executors,  as  soon 
after  their  qualification  as  practicable,  to 
dispose  of  as  follows :  My  slaves  shall  be 
disposed  of  as  provided  in  the  next  clause 
of  my  will ;  all  other  funds  shall  be  applied 
first  to  the  payment  of  my  funeral  expenses, 
medical  bills,  all  just  debts  I  may  owe  at 
my  death,  and  then  to  the  two  sums  of  one 
thousand  dollars  each  given  to  my  daughters 
Sarah  Ann  Robinson  and  Jane  R.  Blair, 
then  to  provide  for  the  punctual  payment 
of  the  annuities  hereby  given  ;  then  for  the 
pecuniary  legacies  given  to  my  children ; 
then  for  the  pecuniary  legacies  hereby 
given  to  my  grandchildren.  All  the  rest 
and  residue  of  my  estate  (except  slaves)  not 
specifically  devised  or  bequeathed  herein, 
no  matter  of  what  it  may  consist  or  where 
it  may  be,  not  effectually  disposed  of  by 
this  will,  or  which  may  turn  out  by  lapse 
of  devisees,  legatees  or  legacies,  not  to  be 
effectually  disposed  of  by  my  will,  I  hereby 
bequeath  as  follows :  first  out  of  such  resid- 
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nary  fnnd  shall  he  paid  to  my  sons  Charles 
S.  Mills  and  Ronald  Mills  each  three  thou- 
sand dollars ;  and  the  remainder  I  give  and 
bequeath  equally,  share  and  share  alike,  to 
all  my  grandchildren,  and  the  lineal  de- 
scendants of  such  as  may  die,  such  de- 
scendants taking  the  share  of  the  parent ; 
but  my  six  grandchildren  to  whom  two 
thousand  dollars  each  is  bequeathed,  are 
not  to  participate  without  bringing  into  the 
diTision  the  said  legacies  of  two  thousand 
dollars  each  so  given  them. 

In  all  the  provisions  which  the  testator 
makes  for  his  children,  except  Charles  S. 
Ifills,  the  property  is  given  to  the  executors 
in  trust  for  the  benefit  of  the  child  and  his 
or  her  children,  and  at  his  death  for  his 
children,  &c.,  with  limitations  over  among 
the  grandchildren,  and  their  descendants. 
Of  these  there  are  three  beside  the  two  al- 
ready mentioned;  and   there   are    an- 

444  unities  *which    the   executors  are   to 
pay  to  another  son  and  a  son-in-law. 

By  the  thirteenth  clause  the  testator  gives 
to  six  of  his  grandchildren  by  name  92,000 
each,  which  his  executors  are  directed  to 
invest  in  safe  and  productive  stocks,  or  safe 
kAns  on  real  and  personal  estate,  to  be  ap- 
plied if  necessary  to  their  support,  and  if 
not  so  necessary,  the  interest  to  accumulate 
and  the  whole  to  be  paid  as  they  shall  marry 
or  come  to  the  age  of  twenty-one  years. 

The  eighteenth  clause  of  the  will  is  as 
follows : 

'*18.  I  authorize  and  empower  my  execu- 
tors, when  they  may  deem  it  expedient,  and 
when  requested  so  to  do  by  the  person  or 
persons  for  whose  benefit  the  trust  fund  is 
held,  to  change  by  sale  and  repurchase  or 
otherwise,  the  investment  of  any  trust 
propel  ty  given  by  this  my  will,  taking 
care,  however,  to  secure  the  substituted 
investment  in  a  safe  form  and  substance, 
and  to  hold  and  appropriate  the  same  under 
the  same  tmsts,  uses,  conditions,  limita- 
tions and  powers,  as  those  herein  declared 
applicable  thereto.  And  in  case  any  person 
or  persons  for  whose  benefit  the  trust  fund 
is,  shall  be  an  infant,  ^he  change  of  invest- 
ment may  be  made  by  my  executors  without 
the  consent  of  such  infant." 

21.  I  appoint  my  son  Charles  S.  Mills, 
my  grandson  Thomas  Verney  Robinson  and 
Hubert  R.  Howison  executors  of  this  my 
will,  and  having  confidence  in  their  ca- 
pacity and  integrity,  I  direct  that  security 
shall  not  be  required  of  them  on  their  qual- 
ifying as  such. 

Besides  the  annuities  for  life  left  by  the 
will  to  one  of  his  sons  of  $800  a  year,  $300 
a  year  to  his  son-in-law,  and  the  annuities 
to  his  daughter  Mrs.  Robinson,  the  pecuni- 
ary legacies  bequeathed  to  his  children  and 
grandchildren  amounted  to  $37,500,  and  out 
of  the  residue  $3,000  each  to  his  two  sons 
Charles  S.  and  Ronald  Mills.  There  were 
specific  legacies  of  three  hundred  and  fifty 
shares  of  Richmond,  Fredericksburg  and 
Potomac  Railroad   Company's  stock, 

445  one   hundred  ^shares   of  the  stock  of 
the  Midlothian  coal  comoany,  $10,000 

of  Virginia  State  bonds,  and  95,000  of  the 


bonds  of  the  city  of  Richmond.  The  slaves 
not  specifically  bequeathed  were  directed  to 
be  hired  out  by  the  executors. 

The  estate  was  appraised  on  the  14th  of 
October  1862,  the  valuation  being  in  Con- 
federate money.  The  real  estate  not  spe- 
cifically devised,  consisted  of  a  lot  on  Leigh 
street  running  from  Seventh  to  Eighth 
streets,  with  the  buildings  thereon,  which 
was  valued  at  $55,950 :  the  slaves  were  valued 
at  $12,100;  the  stocks  in  various  railroads, 
&c.  were  valued  at  $92,975.  Of  these  there 
were  of  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company,  three  hundred 
and  eighty-nine  common,  valued  at  $75  a 
share,  and  one  hundred  and  thirty-three 
shares  guaranteed,  valued  at  par  $100. 
There  were  of  Midlothian  coal  mining  stock, 
two  hundred  and  fifty  shares  valued  at  $50 
a  share,  and  of  Exchange  hotel  stock,  one 
hundred  and  ninety  shares,  valued  at  $60  a 
share.  There  were  of  bonds  of  the  State  of 
Virginia,  the  Confederate  States  and  corpo- 
rations, $126,906  42;  of  these  there  were 
State  bonds  amounting  to  $33,300;  Confed- 
erate States  bonds  $19,200  Richmond  city 
bonds  $22,076 ;  North  Carolina  bonds  $11,430 ; 
the  furniture  was  valued  at  $6,159.  The 
whole  amounting,  with  carriages  and 
horses,  to  $318,965  42.  In  addition  to  the 
foregoing  the  executors  gave  a  statement 
of  debt,  supposed  to  be  good,  $12,450;  and 
the  estimated  value  of  ground  on  which  the 
Exchange  hotel  stands,  now  under  ground 
rent,  $25,000.  As  this  is  one  of  the  subjects 
of  controversy  in  one  of  these  cases,  it  is 
necessary  to  give  the  facts  in  relation  to  it. 
By  deed  bearing  date  the  31st  of  July  1839, 
Nicholas  Mills  and  wife  leased  for  one  hun- 
dred years,  with  covenant  for  perpetual 
renewal,  the  greater   part  of  the  ground  on 

which  the  Exchange  hotel  now  stands, 
446      to  *Hugh  W.  Fry  and  six  others,  upon 

an  annual  rent  of  $1,600  in  current 
money  of  the  United  States,  payable  quar- 
terly, with  condition  that  if  the  rent  re- 
mained unpaid  for  thirty  days  after  it 
became  due,  and  there  was  no  sufficient 
distress  upon  the  premises  whereof  to  make 
the  rent,  Mills  might  re-enter  and  hold  the 
same  again  as  of  his  former  estate.  And 
the  parties  of  the  second  part  covenanted 
that  they  would  erect  on  the  premises  within 
two  years  from  the  date  of  the  lease,  valu- 
able and  permanent  buildings  which  would 
cost  in  material  and  workmanship,  not  less 
than  forty  thousand  dollars,  and  that  they 
would  keep  the  same  well  and  sufficiently 
insured,  and  in  good  repair. 

And  it  was  further  covenanted  and  agreed 
between  the  parties,  that  the  premises  de- 
mised with  all  the  buildings  which  should 
be  put  upon  them,  should  be  conveyed  by 
Mills  and  wife,  or  their  heirs,  with  general 
warranty,  at  any  time  within  five  years 
from  the  1st  day  of  January  1840,  on  receiv- 
ing the  sum  of  twenty-five  thousand  dollars 
current  money  of  the  United  States,  and  all 
rents  that  had  accrued  thereon  up  to  the 
time  of  the  said  payment,  or  at  any  time 
after  the  said  five  years,  upon  receiving  in 
I  current  money  of  the   United   States  a  sum 
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of  the  United  States,  and  also  of  the 
477      treasury    notes   of    *the    Confederate 

States,  and  to  what  extent,  at  that 
time,  the  treasury  notes  of  the  Confederate 
States  were,  according  to  the  common 
usages  of  business  in  Richmond,  available 
for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie  or  in  current 
money  of  the  United  States,  and  well  secured 
on  real  estate,  or  for  the  purchase  of  prop- 
erty or  otherwise,  with  leave  to  any  of  the 
parties  to  file  additional  evidence,  as  they 
may  be  advised,  upon  any  matter  involved 
in  the  cause,  and  that  the  said  decree  is 
therefore  erroneous. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  be  reversed  and  annulled, 
and  that  the  appellees,  the  executors  of 
Nicholas  Mills,  dec'd,  out  of  the  assets  in 
their  hands,  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  the 
cause  is  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  the  foregoing  opinion 
and  decree. 

Decrees  reversed. 


478       *Jones  v.  The  Commonwealth. 

October  Term.  1888,  Rlcbmond. 

I.  Crimlnsl  L«w— Failure  to  Indict— Habeas  Corpuj.— 

In  September  1887,  J.  is  committed  to  be  tried  for 
a  felony  at  tbe  October  term  of  the  County  court, 
and  at  that  term  of  the  court  an  information  is 
filed  affainst  him,  and  he  elects  to  be  tried  in  the 
Circuit  court  and  is  remanded  for  trial  in  that 
court    He  remains  in  Jail  until  the  April  term  of 
the  court,  1868,  no  Indictment  haying*  been  found 
asainst  him.    The  grand  Jury  terms  of  the  County 
court  are  November  and  June.    At  the  April  term 
of  the  Circuit  court  after  the  grand  Jury  has  been 
discharg'ed,  he  applies  for  a  writ  of  habeat  corpu9  to 
obtain  his  discharge.    Held: 
I.  Same— Piisooer  Remanded  to  Circuit  Court— In- 
dictment.—Having  been  committed  for  trial  in 
the  County  court,  that  is  the  court  in  which  he  is 
held  to  answer,  in  the  sense  of  the  statute,  though 
he  had  been  remanded  for  trial  in  the  Circuit 
court:  and  he  should  be  indicted  in  the  County 
court* 
a.  5ani»-SUtute-**5econd  Term"— What  It  Means. 
—The  second  term  of  the  court  spokex^  of  in  the 
statute,  is  the  second  term  at  which  a  grand  Jury 
is  directed  to  be  summoned. 

3.  Same— Same— Same.— If  it  was  so  that  the  pris- 
oner was  held  to  answer  in  the  Circuit  court 
that  would  not  be  until  he  was  remanded  to  that 
court;  and  therefore,  thoutrh  the  prisoner  was 
committed  for  trial  in  the  County  court  before 
the  September  term  of  the  Circuit  court,  that 
could  not  be  one  of  the  two  terms  spoken  of  by 
the  statute. 

4.  Same— Same— Same— Term  Must  Be  Ended. t— And 
if  the  November  term  in  the  County  could  be 
connected  with  the  April  term  in  the  Circuit 

*See  the  opinion,  for  the  statute. 
tSee  principal  case  cited  in  Qlover  v.  Com.,  88  Va. 
888, 10  S.  £.  Rep.  420. 


court  still  though  the  grand  Jury  at  tbe  April 
term  had  been  discharged  before  the  application 
for  the  writ,  the  Judg:e  mlg'ht  have  ordered 
another  grand  Jury  to  be  summoned  during  tbe 
term,  and  therefore  the  term  could  not  be 
counted  as  one  of  the  terms  until  it  was  ende<l. 
5.  Felony— Information  of  No  Avail— IndlctaBoat.- 
The  flllng*  of  the  information  being*  unauthorised 
in  the  case  of  a  felony,  is  of  no  avait  and  an 
indictment  must  be  found  within  the  time  pre- 
scribed by  the  statute. 

479  *The  prisoner  was  committed  to  the 
jail   of  the  county   of  Rockbridge  in 

September  1867  upon  the  char^^e  of  felony 
in  stealing  a  horse,  the  property  of  Wm. 
M.  Harvey  of  Botetourt.  In  April  186B, 
being  still  in  the  jail,  he  applied  to  the 
judge  of  the  Circuit  court  of  Rockbridge, 
for  a  writ  of  habeas  corpus,  in  order  to  ob- 
tain his  discharge.  The  facts  are  stated 
by  Judge  Moncure  in  his  opinion. 

J.  B.  Dorman  &  Iretcher,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Rockbridge  county,  on 
a  writ  of  habeas  corpus.  The  plaintiff  in 
error  was  committed  to  the  jail  of  said 
county,  under  a  warrant  of  a  justice  of  the 
peace  dated  the  7th  day  of  September  1867, 
for  trial  in  the  County  court  of  said  county, 
on  the  first  day  of  October  court  1867,  for 
the  offence  of  horse  stealing.  On  that  day 
an  information  was  filed  against  him  in 
the  said  County  court  for  the  said  offence, 
and  being  thereupon  arraigned,  he  de- 
manded to  be  tried  in  the  Circuit  court  of 
said  county ;  whereupon  he  was  remanded 
to  jail  for  trial  in  that  court.  Afterwards, 
to  wit :  On  the  18th  day  of  April  1868,  he 
presented  his  petition  for  a  writ  of  habeas 
corpus  to  the  said  Circuit  court,  then  in 
session,  stating  in  the  petition  that  three 
grand  juries  for  the  said  county,  had  been 
impanneled  and  di8charg<:d  during  his  im- 
prisonment, one  at  the  September  term  1867 
of  the  said  Circuit  court,  one  at  the  Novem- 
ber term  1867  of  the  said  County  court,  and 
the  other  at  the  then  present  term  of  the  said 
Circuit  court,  and  that  no  indictment  had 
been  found  against  him  for  the  said  offence 
by  either  of  the  said  grand  juries,  and 
therefore  claiming  to  be  entitled  to  immedi- 
ate discbarge  from  further  imprisonment. 
The  writ  was    accordingly    awarded, 

480  and  *the  case  coming  on  to  be  heard 
during  the  same  term  of  the  said  Cir- 
cuit court,  to  wit :  On  the  20th  day  of  April 
1868,  upon  the  said  writ  and  the  return 
thereto,  the  court  was  of  opinion  that  the 
petitioner  was  not  illegally  detained  in  the 
custody  of  the  jailor,  and  therefore  ordered 
that  he  be  remanded  to  jail.  A  bill  of  ex- 
ceptions was  taken  to  the  said  opinion  and 
judgment  of  the  court,  in  which,  among 
other  things  not  material  to  be  here  men- 
tioned,   it   is   stated   that  **it  was    further 
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proTed  that  a  grand   jury  for  Rockbridge 
county  was  impanneled  at  the  term  of  this 
Circuit  court,  on  Sept.  12th,  1867,  after  the 
commitment  of  said  Jones  as  aforesaid,  and 
that  said  grand  jury  was  discharged  with- 
out finding   an  indictoient  for  said  ofFence 
against  said   Jones ;  that  a  grand  jury  for 
said  county   was   also    impanneled   at   the 
November  quarterly  term  of  said   County 
court  and  was  also  discharged  without  find- 
ing such  indictment ;  that  a  quarterly  term 
of  said  County   court   was  held  in  March 
1868,  but  under  the  order  of  said  court  made 
several  years  ago  there  was  no  grand  jury 
at  laid  March   term ;  that   the  grand  jury 
tenns  of  said  Coun^  court  of  Rockbridge 
county  are  held  in  the  months  of  November 
and  June ;  that  a  grand  jury  was  impanneled 
at  the  present  term  of  this  Circuit  court  of 
April  13th,  and  was  finally  discharged  sev- 
eral days  previous  to  this  petition,  without 
finding  any  such  indictment  as  aforesaid;" 
and    that    therefore,    the    petitioner    then 
daimed   to  be   ''entitled  to  his  discharge 
from  farther  imprisonment.     But  it  appear- 
ing to  the  court  that   the   attorney   for  the 
C<nmnon wealth  had,  through  misapprehen- 
sion of  the  effect  of  the  criminal  procedure 
act  of  1867,  which   had   not  then   been  ex- 
pounded by  the  Supreme  Court  of  Appeals, 
filed  an  information  against  the  petitioner 
at  tlie  October  term  of  said  County  court, 
and  that  said   petitioner,  when   arraigned 
for  trial  on  said  information,  had  demanded 
to  be  tried  thereon  in  this  court  at  its  pres- 
ent term ;  and  this  court   having  held 
481     *the  proceedings  irregular,    and   re- 
fused to  permit  a  trial   on  said  infor- 
mation, and  thereupon  the  court  bein^  of 
opinion  that  there  had  been  no  such  failure 
to  prosecute  as  under  section  13,  chapter 
207  of  the  "act    *to  revise   and   amend  the 
criminal  procedure, '  passed  April  27th,  1867, 
entitled  the    prisoner   to    his   discharge;" 
therefore  "the  court  ordered  the  petitioner 
to  be  remanded  to  jail."    And  this  is  the 
judgment  to  which  the  writ  of  error  in  this 
case  was  awarded. 

This  court  has  recently  decided,  that  ac- 
cording to  the  true  construction  of  chapter 
307  of  the  Code,  as  amended  and  re-enacted 
bj  the  act  passed  April  27,  1867,  entitled 
*'an  act  to  revise  and  amend  the  Criminal 
Procedure"  (Acts  of  Assembly  1866-67,  pp. 
915,  926, {  2),  a  person  cannot  be  put  upon 
trial  for  any  felony  unless  an  indictment 
shall  have  first  been  found  against  him 
therefor  by  a  grand  jury  in  a  court  of  com- 
petent jurisdiction;  and  cannot  therefore 
be  put  upon  trial  for  a  felony  upon  an  in- 
formation. Matthews  v.  The  Common- 
wealth, and  Gamer  v.  The  Commonwealth, 
18  Gratt.  989.  The  Circuit  court  therefore 
rightly  **hcld  the  proceedings  irregular, 
and  refused  to  permit  a  trial  on  said  infor- 
mation." But  did  the  court  rightly  hold 
*'that  there  had  been  no  such  failure  to 
prosecute  as  under  section  13,  chapter  207," 
aforesaid  (Acts  of  Assembly  1866-'7,  p. 
928-9),  "entitled  the  prisoner  to  his  dis- 
charge." We  are  of  opinion  that  it  did. 
That  section,  or  so  much  of  it  as  is  ma- 


terial to  be  here  set  forth,  is  in  these  words: 
'*A  person  in  jail  on  a  criminal  charge 
shall  be  discharged  from  imprisonment  if 
a  presentment,  indictment  or  information 
t>e  not  found  or  filed  against  him  before  the 
end  of  the  second  term  of  the  court  in  which 
he  is  held  to  answer,  unless  it  appear  to 
the  court,"  Ac.  The  attorney  general 
argued,  that  an  information  was  filed 
against  the  prisoner  in  due  time,  the  req- 
uisition of  the  statute  was  strictly  com- 
plied with,  and  he  was  therefore  not 

482  entitled  *to   his  discharge.     But    we 
are  clearly  of  opinion  that  the  statute 

should  be  construed  distributively — redendo 
singula  singulis;  and  that  * 'presentment" 
and  ** information"  refer  to  misdemeanors 
only,  while  '^indictment"  refers  to  felonies 
also.  A  misdemeanor  may  be  tried  on  a 
presentment  or  information,  as  well  as  on 
an  indictment,  while  a  felony  can  be  tried 
on  an  indictment  onl^*;  and  that  kind  of 
accusation  must  be  made  within  the  period 
limited  by  the  statute,  which  the  nature  of 
the  offence  requires.  The  offence  in  this 
case  being  a  felony,  it  was  therefore  neces- 
sary that  an  indictment  should  be  found 
against  the  prisoner  ''before  the  end  of  the 
second  term  of  the  court,  in  which  he  is 
held  to  answer,  unless,"  Ac.  Had  there 
been  any  failure  or  default  in  this  respect 
when  the  judgment  in  this  case  was  ren- 
dered? 

It  is  true  that  no  indictment  had  been 
found  against  the  prisoner;  but  is  it  true 
that  there  had  been  two  terms  '  'of  the  court 
in  which  he  was  held  to  answer,"  within 
the  true  intent  and  meaning  of  the  statute? 
We  think  not. 

The  court  in  which  he  was  held  to  answer 
was  the  County  court,  and  that  is  the  court 
therefore  in  which  the  indictment  ought  to 
be  found.  Had  there  been  two  terms  of 
that  court,  within  the  meaning  of  the  stat- 
ute, when  the  judgment  in  this  case  was 
rendered?  We  think  that  the  "term  of  the 
court, ' '  in  the  meaning  of  the  statute,  is  a 
"grand  jury  term,"  at  which  only  an  in- 
dictment could  be  found.  The  record  shows 
that  there  are  during  a  year  but  two  grand 
jury  terms  of  the  County  court  of  Rock- 
bridge, which  are  held  in  the  months  of 
November  and  June,  and  that  one  only  of 
them  was  held,  to  wit :  in  November,  after 
the  commitment  of  the  prisoner  for  trial  in 
October  1867,  and  before  the  judgment  in 
this  case  was  rendered  in  April  1868.  It 
follows,  therefore,  that  there  had  not  been 
two  terms  of  the  court  in  which  he  was 

483  held  to  answer,  *within  the   meaning 
of  the  statute,  when  the  said  judgment 

was  rendered. 

This  construction  of  the  statute  may  cer- 
tainly be  the  occasion  of  much  delay  and 
inconvenience  to  a  prisoner  in  obtaining 
his  discharge  for  want  of  prosecution.  But 
if  it  be,  as  we  think,  the  proper  construc- 
tion, it  must  prevail,  notwithstanding  the 
objection  ab  inconvenienti.  A  literal  con- 
struction of  the  stataite,  which  would  em- 
brace every  term  of  the  court,  whether  it  be 
a    grand   jury  term  or  not,  might  entitle  a 
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was  anxiously  considered  bj  the  executors. 
They  refer  especially  to  the  three  debts  be- 
fore mention^,  of  Bradford,  Morris,  and 
the  ground  rent  due  from  the  Exchange 
Hotel  Company,  and  say  these  debts  were 
all  tendered  in  bankable  funds  to  these  ex- 
ecutors by  the  parties  owing  them,  or  bound 
for  them,  and  entitled  to  pay  them.  They 
refer  to  the  action  of  the  Virginia  legisla- 
ture, intended  to  compel  the  receipt  of  Con- 
federate treasuiy  notes  by  the  people 

453  of  the  State,  and  to  *the  revenue  laws 
of  the  Confederate  congress,  designed 

to  effect  the  same  object,  which,  if  their 
investments  had  been  made  in  any  other 
securities,  or  if  they  had  refused  to  take 
these  treasury  notes  in  payment  of  debts, 
would  have  absorbed  in  tsjLes  all  the  inter- 
est, and  much  of  the  principal,  of  the  estate, 
leaving  no  income  for  the  objects  of  the 
testator's  bounty. 

With  respect  to  the  charge  in  the  bill  that 
the  * 'Reed's  plantation"  had  been  misman- 
aged, they  say — It  will  hardly  be  contended 
that  the  testator's  will  required  the  execu- 
tors to  go  personally  on  the  plantation  and 
manage  it.  None  of  them  were  fitted  for 
such  duties.  Charles  8.  Mills  did  what  his 
father  had  been  doing ;  he  gave  such  time 
and  attention  to  the  plantation  as  he  could ; 
and  he  did  this  cheerfully  without  compen- 
sation, for  the  benefit  of  his  nephews  and 
nieces  interested.  The  slaves  were  not  a 
part  of  the  testator's  estate ;  they  were  held 
under  a  trust  in  which  Messrs.  Macfarland 
and  Rhodes  were  trustees  for  Mrs.  Corbin 
and  her  children.  After  Mr.  Mills'  death 
Mr.  Macfarland  requested  Charles  S.  Mills 
to  continue  to  act  as  agent  for  the  trustees, 
as  his  father  had  done.  This  he  did.  He 
retained  the  same  overseer  who  had  been 
there  for  ten  years,  and  he  received  and 
disbursed  such  funds  as  came  to  his  hands, 
without  charging  a  commission.  And  he 
filed  his  account  showing  his  receipts  and 
disbursements;  and  showing  a  small  bal- 
ance in  his  hands  in  Confederate  money, 
which  was  in  bank  to  his  credit  at  the  time 
of  the  fall  of  Richmond.  They  state  the 
settlement  of  their  accounts  by  a  commis- 
sioner of  the  court  of  probate  and  their 
confirmation  by  the  court;  and  they  ex- 
hibit copies  of  them. 

The  executors  submit  to  the  court  the 
question,  whether  an  afterborn  grandchild 
will  take  as  a  residuary  legatee ;  and  whether 
the  legacy  to  Mrs.  Robinson  and  her  chil- 
dren, &c.  was  adeemed  pro  tanto  by  the 
receipt  by  the  testator  in  his  lifetime, 

454  of  part  of  the  *debts  mentioned  in  the 
bequest.     Believing    that   it  was  not, 

they  have  paid  to  Mrs.  Robinson  her  an- 
nuity. They  unite  in  the  prayer  of  the  bill 
for  a  distribution  of  the  estate  according  to 
the  rights  of  the  parties. 

In  May  1866,  Thomas  V.  Robinson,  the 
other  executor,  answered  separately.  He 
says  that  as  soon  as  he  heard  that  the  other 
executors  had  advertised  the  lot  on  Leigh 
street  for  sale,  he  wrote  to  his  mother,  from 
whom  he  had  received  the  information, 
protesting  against  the  right  of  his  co-exec- 


utors, before  allowing  him  a  reasonable 
time  to  qualify,  and  without  any  notice  to 
him,  to  sell,  within  so  short  a  time  after 
the  testator's  death,  the  large  and  valuable 
real  estate  of  the  testator;  whose  estate 
was  free  from  debt,  and  was  possessed  of 
the  most  ample  means  of  supplying  all  the 
demands  which  could  properly  be  made 
against  it  under  the  will  or  otherwise ;  and 
of  this  his  co-executors  were  informed  be- 
fore the  said  sale  was  made.  He  says  he 
was  never  consulted  by  his  co-executors  in 
regard  to  any  act  pertaining  to  the  admin- 
istration of  the  estate  until  after  the  fall  of 
Richmond  and  the  surrender  of  the  army  of 
Northern  Virginia.  That  he  has  always 
protested  against  their  unauthorized  acts 
in  proceeding  to  exercise  the  discretion  and 
power  vested  by  the  testator  jointly  in  his 
three  executors,  without  consulting  him  in 
the  exercise  thereof ;  and  he  submits  to  the 
court  whether  their  acts  can  be  ratified  or 
approved.  And  he  presents  to  the  judgment 
of  the  court  the  question  whether  sales  of 
real  estate  for  investment  in  Confederate 
securities,  and  collections  of  good  debts 
secured  on  real  estate,  for  such  investments, 
by  two  of  the  testator's  executors  in  spite 
of  the  solemn  protests  and  objections  of  the 
third,  where  the  execution  of  the  powers 
and  duties  conferred  by  the  will  are  confided 
to  the  joint  discretion  of  these  executors, 
will  be  ratified  and  confirmed  by  a 
455  court  of  equity,  especially  *when  such 
action  is  attended,  as  in  this  case, 
with  the  loss  and  ruin  of  the  estate. 
In  August  1866,  Mrs.  Robinson  also  an- 
swered the  bill.  She  insists  that  the  legacy 
to  herself  and  her  children  is  not  specific 
but  demonstrative,  and  that  she  is  entitled 
to  have  it  satisfied  out  of  the  general  estate. 
She  denies  that  the  executors  were  author- 
ized or  justified  in  taking  any  thing  but 
specie  or  its  equivalent  for  debts  due  the 
estate.  She  insists  that  the  sale  of  the  real 
estate  by  two  of  the  executors  was  invalid, 
and  was  a  violation  of  the  will  of  the  testa- 
tor ;  and  so  also  was  their  deed  to  Lancaster 
and  others,  granting  and  releasing  the  real 
estate  and  ground  rent  therein  mentioned. 
And  she  prays  that  the  principal  sum  out 
of  which  her  annuity  is  to  be  paid  may  be 
taken  out  of  the  hands  of  the  said  executors, 
and  that  the  same  may  be  invested  under 
the  directions  of  the  court. 

On  the  same  day,  Mrs.  Robinson  filed  a 
cross-bill  in  the  foregoing  suit,  referring 
to  and  adopting  her  answer  as  a  part  of  her 
cross-bill,  and  praying  that  the  said  answer 
and  the  statements  and  averments  thereof, 
may  be  taken  and  treated  as  a  cross-bill  ex- 
hibited by  her  in  this  suit  against  the 
plaintiff  and  her  co-defendants. 

To  this  bill,  Charles  S.  Mills  and  R.  R. 
Howison  put  in  their  answer,  filing  their 
answer  to  the  bill  of  Corbin  as  a  part  of 
their  answer  to  the  cross-bill.  They  made 
farther  statements  as  to  the  sale  of  the  real 
estate.  They  comment  also  on  the  answer 
filed  by  their  co-executor,  Thomas  V.  Rob- 
inson, filed  in  the  original  cause,  and  con- 
test his  statements  as  to  their  treatment  of 
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him,  and  file  letters  and  papers  to  sustain 
them;  but  it  is  not  necessary  to  saj  more 
on  that  subject. 

On  the  21st  of  May  1866,  upon  the  filingr 
of  the  answer  of  Thomas  V.  Robinson,  the 
court  made  a  decree — That  Charles  8.  Mills 
and  Robert  R.  Howison,  executors  of  Nich- 
olas Mills,  deceased,  and  trustees  under  his 
will,    render   an   account  of  all  their 

456  transactions  as  such  ^executors  and 
trustees,  before  one  of  the  commis- 
sioners of  the  court;  and  that  Thomas  V. 
Robinson  do  render  the  like  account.  In 
taking  which  accounts,  the  commissioner 
will  regard  as  prima  facie  correct,  the  set- 
tled accounts  of  the  executors ;  but  subject 
to  be  surcharged  and  falsified  by  any  other 
party.  To  report  whether  the  land  called 
the  Reed's  plantation  can  be  divided  among 
the  devisees  thereof ;  and  also  what  consti- 
tutes the  residuary  estate  of  the  testator, 
Nicholas  Mills,  devised  and  t>eqtteathed  to 
his  grandchildren,  after  providing  for  the 
annnities  and  special  legacies  bequeathed 
bj  the  will ;  how  said  annuities  and  special 
Iq^acies  have  been  provided  for  by  the  ex- 
ecutors; and  of  what  said  residuary  estate 
and  its  accumulations  consist ;  with  what 
amount  the  executors  are  justly  chargeable 
on  account  of  the  estate  of  their  testator ; 
and  whether  distribution  of  the  residuary 
estate  is  proper  and  practicable. 

In  November  1866,  commissioner  Pleas- 
ants filed  his  report.  He  says,  the  stated 
acconnts  of  the  executors  are  sought  to  be 
snrcharged  and  falsified  before  your  com- 
missioner in  respect  of  large  sums  which 
irefe  received  by  the  executors  in  payment 
of  debts  due  to  their  testator's  estate,  or  as 
proceeds  of  the  sale  of  real  estate  sold  by 
them  under  the  will.  These  sums,  it  ap- 
pears, were  invested  by  them  in  Confederate 
States  bonds.  The  question  is  raised  by 
the  pleadings,  whether  credits  should  be 
allowed  the  executors  for  these  investments. 
This,  the  commissioner  says,  is  a  question 
to  be  decided  by  the  court  before  he  can 
state  the  accounts  of  the  executors. 

That  it  cannot  be  ascertained  what  is  the 
residuary  estate  until  it  is  decided  whether 
the  legacy  to  Mrs.  Robinson  and  her  chil- 
dren is  specific,  of  the  bonds  and  stocks 
mentioned  in  the  fourth  clause  of  the  will, 
or  is  a  demonstrative  legacy.  And  he  asked 
the   court    further  to  decide  whether 

457  the  interest  of   the  children  of  *Mrs. 
Robinson  is  vested  or  contingent.     It 

appears  that  one  of  these  children  inter- 
married with  Eklward  T.  Robinson  after 
the  death  of  the  testator,  and  has  died 
without  issue ;  her  husband  surviving  her. 
It  is  a  question  therefore  to  be  decided, 
whether  the  interest  of  this  child  of  Mrs. 
Robinson  has  passed  to  her  husband,  or  will 
pass  to  such  of  the  children  of  Mrs.  Robin- 
son as  may  survive  her,  or  will  then  fall 
into  the  residuary  estate. 

As  to  the  enquiry  directed  in  relation  to 
the  Reed's  plantation  in  Caroline ;  in  order 
to  pass  upon  this  enquiry,  it  is  first  neces- 
sary to  determine  whether  the  partition 
will  not  violate   the  rights  of  Robert  B. 


Corbin,  the  son-in-law  of  the  testator.  The 
testator,  by  the  eighth  clause  of  his  will, 
gives  to  said  Corbin  an  annuity  for  life  of 
three  hundred  dollars,  and  directs  that  he 
shall  have  the  privilege  of  residing  at  the 
said  plantation  during  his  life,  and  of  hav- 
ing whatsoever  is  necessary  for  his  com- 
fortable boarding  supplied  by  the  farm. 

In  October  1865,  Nicholas  Mills  Corbin 
instituted  another  suit  in  equity  in  the  Cir- 
cuit court  of  the  city  of  Richmond  against 
Robert  A.  Lancaster,  £.  O.  Nolting,  Sam- 
uel W.  Harwood,  Samuel  J.  Harrison,  Wm. 
A.  Stuart,  Charles  8.  Mills  and  Robert  R. 
Howison,  executors  of  Nicholas  Mills,  de- 
ceased, and  as  trustees  under  his  will,  and 
all  the  parties  in  interest  under  the  said 
will.  In  his  bill  he  charged  that  very  large 
sums  of  money,  well  secured  upon  real 
estate,  and  which  were  owing  to  the  testa- 
tor at  his  death,  were  shortly  thereafter 
collected  by  Charles  8.  Mills  and  Howison, 
two  of  his  executors,  in  a  depreciated  cur- 
rency at  its  full  value,  when  the  same  was 
not  a  legal  tender  for  the  payment  of  said 
debts,  and  was  well  known  by  the  parties 
paying  the  same,  and  to  the  said  executors, 
to  be  worth  in  value  nothing  like  a  fair 
equivalent  for  the  value  of  said  debts.  He 
then  sets  out  the  facts  in  relation 
458  *to  the  lease  by  Mr.  Mills  to  Fry  and 
others,  and  the  subsequent  convey- 
ances of  the  Exchange  Hotel  property,  as 
herein  before  given,  and  the  receipt  of  the 
money  by  the  said  executors  from  Lancaster 
and  his  associates,  and  the  release  and  con- 
veyance of  the  property  as  before  stated. 
He  charges  that  it  was  an  unjust  and  un- 
lawful exercise  of  the  power  and  discretion 
vested  in  the  executors.  That  said  release 
and  conveyance  was  made  by  the  said  ex- 
ecutors, and  obtained  by  the  said  purchasers 
under  such  circumstances,  and  for  a  consider- 
ation so  grossly  inadequate,  as  to  render  the 
transaction  a  fraud  upon  the  rights  of  the 
plaintiff  and  the  other  parties  entitled  under 
the  will  of  Mr.  Mills  to  beneficiary  interests 
in  said  debt.  And  he  charges  that  it  was 
not  a  release,  but  a  sale  of  the  said  lease  to 
Stuart  and  Nolting.  The  prayer  of  the  bill 
is,  that  the  transaction  may  be  declared  a 
breach  of  trust  by  the  executors,  in  which 
the  alienees  participated,  and  was  fraudu- 
lent: That  the  real  estate  embraced  in  the 
deed  from  Mills  and  wife  to  Fry  and  others, 
may  be  charged  in  equity  with  the  payment 
of  the  debt  and  interest  thereon,  or  that  the 
said  sum  of  $1,600  per  annum,  with  interest, 
shall  be  paid  as  provided  in  said  deed ;  and 
for  general  relief. 

Charles  S.  Mills  and  Robert  R.  Howison 
answered  the  bill.  They  exhibit  a  copy  of 
their  answer  to  the  first  bill,  and  pray  that 
it  may  be  taken  as  a  part  of  their  answer 
to  this  bill.  They  deny  that  they  have 
committed  any  breach  of  trust,  or  abused 
their  power  or  discretion  in  relation  to  the 
said  hen ;  and  they  deny  that  the  debt  se- 
cured on  the  Exchange  Hotel  property  was 
Purchased  from  them  by  Stuart  and  Nolting. 
*hey  never  sought  the  collection  of  this 
lien,  never  applied  for,  or  desired  it.     They 
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were  content  to  let  it   remain  on   the  prop- 
erty,   and   to    receive  the    annual   rent   of 
$1,600  for  the  purposes  of   the    estate.     But 
when    the  payment  of   the  principal 

459  was  tendered  by,  or  *on  behalf  of 
Lancaster  and  his  associate  pur- 
chasers, who  were  the  grantees  of  the  Ex- 
change Hotel  Company,  and  therefore  by 
law  in  privity  with  the  estate  of  their  tes- 
tator, the  respondents  were  compelled  to 
act  upon  it.  Only  two  courses  were  open 
to  them ;  either  to  refuse  the  payment,  and 
thereby  to  subject  the  estate  of  the  testator 
to  a  crushing  taxation,  which  would  extin- 
guish the  whole  income,  and  gradually 
extinguish  the  principal  itself,  thereby 
leaving  the  annuitants  and  beneficiaries 
entirely  unprovided  for;  or  to  receive  the 
payment  as  tendered;  to  increase  the  in- 
vestment from  a  six  per  cent,  to  an  eight 
per  cent,  fund,  and  thereby  to  increase  the 
income,  and  save  the  infant  beneficiaries 
from  the  heavy  taxation  which  they  would 
otherwise  endure.  They  refer  to  the  deed 
of  Mills  to  Fry  and  others,  authorizing  the 
payment  in  current  money  of  the  United 
States.  They  say  that  at  the  time  they 
were   called  upon   to  accept  or  refuse  the 

Say^ment  offered,  the  congress  of  the  United 
tates  had  authorized  the  issue  of  the 
National  Bank  notes  as  currency.  The 
legislation  of  the  Confederate  States  for- 
bade the  use  and  circulation  of  United 
States  currency.  That  gold  had  ceased  to 
be  currency,  either  in  the  United  States  or 
Confederate  States;  that  the  currency  of 
the  United  States  had  greatly  depreciated 
below  the  value  of  gold,  and  was  to 'gold 
about  as  two  to  one;  and  a  still  further 
depreciation  was  feared  by  the  prudent  and 
cautious.  And  thus  the  funds  in  which  the 
deed  authorized  payment  to  be  made,  might 
well  have  been  considered  of  less  value  for 
the  purposes  of  the  testator's  estate  than 
the  current  funds  actually  received. 

Lancaster  and  the  other  purchasers  of  the 
property,  also  answered  the  bill.  They  say 
they  bought  the  property  at  public  auction, 
and  in  the  announcement  of  the  conditions 
of  sale,  the  auctioneer  referring  to  the  rent 
charge,  of  $1,600  per  annum,  stated  that 
under   a  covenant  running  with  the 

460  land,  the  owners  of  the  *property  had 
the  privilege  of  discharging  the   rent 

charge,  by  paying  a  principal  sum  equal 
at  six  per  cent,  to  its  production ;  the  same 
being  in  accordance  with  the  provisions  of 
the  lease  from  Mr.  Mills,  and  being  recog- 
nized by  his  executors  so  to  be;  one  of 
whom  was  present.  But  whilst  E.  O.  Nolt- 
ing  was  desirous  to  discharge  the  said  rent 
charge,  his  associates,  Lancaster,  Harrison 
and  Harwood  were  not,  and  the  privilege 
was  not  availed  of.  Afterwards  the  de- 
fendants Lancaster  and  Harrison  proposed 
to  sell  their  interest  to  Wm.  A.  Stuart,  and 
he  expressed  a  preference  to  have  the  prop- 
erty free  from  incumbrance;  whereupon 
Lancaster,  &c.  paved  off  the  requisite  prin- 
cipal sum,  viz.  $26,666,  to  lift  the  same, 
which  was  done  with  the  money  of  Lancas- 
ter,   Harrison   and   Nolting — the    two   first 


being  reimbursed  by  their  sale  to  Stuart. 
Harwood  was  still  indifferent  to  the  trans- 
action, and  contented  himself  with  reserv- 
ing the  privilege  at  a  future  time  if  he 
should  desire  it ;  and  he  has  not  yet  availed 
himself  of  the  privilege. 

They  refer  to  the  accounts  of  the  execu- 
tors to  show  that  they  credited  the  estate 
with  the  amount  paid  for  the  rent  charge, 
and  that  C.  S.  Mills  and  T.  V.  Robinson, 
two  of  the  executors,  and  the  plaintiffs  took 
large  sums  of  money  as  specific  and  resid- 
uary legatees  under  the  will;  and  that 
neither  they  or  any  one  else  ever  excepted 
to  the  accounts.  And  they  further  say  that 
since  April  1863,  the  owners  of  the  hotel 
have  remained  in  possession  without  any 
demand  of  rent  by  the  executors,  and  with- 
out an  intimation  from  them,  or  the  plain- 
tiff or  any  one  else,  of  any  objection  that 
the  rent  charge  had  been  paid  off,  or  any 
desire  that  the  transaction  should  be  can- 
celled, until  the  downfall  of  the  Southern 
Confederacy. 

Thomas  V.  Robinson  also  answered,  re- 
ferring to  and  filing  a  copy  of  his  answer 
in  the  first  suit,  and  insisting  upon  the 
views  and  grounds  therein  presented. 
461  *The  three  causes  came  on  to  be 
heard  together  on  the  14th  day  of  June 
1867,  when  the  court  without  deciding  any 
of  the  questions  made  by  the  pleadings  and 
the  proofs,  directed  that  commissioner 
Pleasants  ascertain  and  report  to  the  court, 
what  constitutes  the  estate  of  the  testator 
Nicholas  Mills  at  this  time  in  the  hands 
of  his  executors ;  and  how  the  said  special 
legacies  and  annuities  have  been  provided 
for  by  them,  and  of  what  the  said  residuary 
estate,  with  its  accumulations,  now  con- 
sists, and  what  is  the  value  thereof. 

In  November  1867,  the  commissioner  re- 
turned his  report.  He  gave  a  statement  of 
all  the  estate  in  the  hands  of  the  executors, 
showing  in  what  it  consisted,  and  the  par 
value  thereof ;  and  also  what  part  of  it  was 
invested  for  the  special  legatees.  He  re- 
ported further  that  the  pecuniary  legacies 
and  annuities  had  been  paid  up  to  the  time 
of  the  report ;  and  the  future  provision  for 
their  payment  proposed  by  the  executors 
was  by  setting  aside  certain  specified  public 
bonds,  and  Bradford's  bond  for  f7,000; 
which  bonds  were  worth  at  par  $76,186  50; 
and  the  annual  interest  thereon  was 
$4,752  65.  He  reported  the  value  of  the 
residuary  estate,  after  deducting  the  special 
investments,  the  real  estate  devised  and  the 
securities  above  mentioned,  which  it  is  pro- 
posed to  set  aside  for  the  payment  of  the 
annuities,  at  $45,958  60.  The  report  shows 
that  the  amount  of  Confederate  bonds  in- 
vested sn  trust  for  the  special  legatees  was 
$28,300 ;  and  the  amount  of  said  bonds  con- 
stituting a  part  of  the  residuary  estate  was 
$191,500. 

The  plaintiffs  and  the  defendants,  the 
grandchildren  of  Nicholas  Mills,  other  than 
the  children  of  Charles  S.  Mills,  excepted 
to  the  reoort:  1st.  Because  it  shows  the  in- 
vestment by  the  executors  of  $191,500  of  the 
trust  funds  in  Confederate   bonds.     2d.  Be- 
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cause  the  specific  Icg^acies  to  the  six  grand- 
children  of  $2,000   each   were   invested  in 

these  bonds.  3d.  Because  the  provi- 
462     sion  *for  the  payment  of  the  bequest 

to  Mrs.  Robinson  and  her  children 
was  not  adequate  or  suitable  for  the  pur- 
pose. There  were  other  exceptions  which 
need  not  be  stated. 

On  the  14th  March  1868,  the  three  causes 
came  on  again  to  be  heard  together,  when 
the  court  held:  First.  That  the  executors 
C.  S.  Mills  and  R.  R.  Howison  acted  within 
the  scope  of  the  authority  vested  in  them 
bj  the  will  of  their  testator,  Nicholas  Mills, 
deceased,  and  bona  fide  in  selling  the  real 
estate,  and  investing*  the  proceeds  of  the 
sale  in  Confederate  bonds ;  and  were  not  to 
be  held  responsible  for  the  loss  which  has 
resulted  from  said  sales  and  investments. 
Second.  But  that  the  said  executors  were 
not  authorised  by  law  nor  by  the  will  of 
their  testator,  to  collect  any  part  of  the 
principal  of  the  investments  which  had 
bees  made  by  him  secured  upon  real  estate, 
receiving  the  nominal  amount  thereof  and 
investing  it  in  Confederate  bonds ;  and  that 
the  payments  made  to  them  by  Bradford 
and  Morris,  were  received  by  the  said  exec- 
ntors  and  trustees  in  the  said  currency  in 
violation  of  the  rights  and  interests  of  the 
cestuia  que  trust,  and  of  their  duties  as 
aecntors  and  trustees  under  said  will.  But 
the  court  forbore  to  express  any  opinion 
whether  the  said  executors  and  trustees 
were  primarily  liable  for  the  loss  of  the 
said  trust  fund  so  collected,  as  the  said 
Bradford  and  Morris  were  not  parties  in 
either  of  these  suits.  Third.  That  the  re- 
ceipt by  said  executors  from  Lancaster  and 
others  of  the  sum  of  $26,666  67  in  said  Con- 
federate currency,  and  in  releasing  in  their 
favor  and  for  the  consideration  aforesaid, 
the  deed  from  Mills  and  wife  to  Fry  and 
others,  was  a  breach  of  trust  on  the  part  of 
the  said  executors  and  trustees,  in  which 
the  said  Lancaster  and  his  associates  ac- 
tively participated ;  and  that  Wm.  A.  Stuart 
and  others  claiming  the  benefit  of  said  deed 
of  release,  are  affected  by  actual  or  con- 
structive notice  of  the  said  breach  of  trust. 

And  that  the  real  estate  embraced 
463     *in  the  said  deed  of  lease  of  Mills  and 

wife  to  Fry  and  others,  is  liable  to 
the  satisfaction  of  the  said  annual  charge 
of  $1,600  as  provided  by  the  said  deed,  from 
and  after  the  30th  day  of  April  1863,  in 
quarterly  payments,  for  the  purposes  of  the 
will  of  said  Nicholas  Mills,  deceased,  with 
legal  interest  on  the  deferred  instalments, 
in  the  same  manner  the  same  would  be  lia- 
ble therefor  if  the  said  deed  of  release  had 
not  been  made.  And  the  said  deed  of  re- 
lease and  the  subsequent  deeds  from  Lan- 
caster and  Harrison  to  Stuart,  from  Stuart 
to  Nunnally  and  from  Harwood  to  Stuart 
and  Nolting,  were  set  aside  and  annulled. 
And  lit>erty  was  reserved  to  the  parties 
beneficially  interested  in  the  payment  of 
the  said  annual  charge,  to  apply  to  the 
court  for  further  relief,  Ac. 

Fourth.    That   the    legacy    and    bequest 
made  in  the  '4th  clause  of  the  will  for  the 


benefit  of  Mrs.  Robinson  and  her  family, 
was  not  a  specific  legacy  of  the  particular 
debts  and  State  stocks  therein  mentioned, 
but  merely  demonstrative,  and  the  payment 
of  said  legacy  or  bequest  is  charged  upon 
the  testator's  estate  by  the  14th  clause  of 
the  will.  And  that  the  children  of  Mrs. 
Robinson,  living  at  the  testator's  death, 
whether  they  had  attained  lawful  age  or 
not,  did  not  take  any  vested  estate  in  the 
fund  provided  by  the  said  4th  clause  for 
the  benefit  of  herself  and  her  family.  And 
that  the  defendant,  Edward  T.  Robinson, 
adm'r  of  his  deceased  wife,  Nannie  M. 
Robinson,  who  had  arrived  at  lawful  age, 
at  the  testator's  death,  is  not  entitled,  in 
right  of  his  said  wife,  to  any  interest  in 
said  fund.  And  commissioner  Pleasants, 
in  executing  the  duties  required  of  him  by 
the  interlocutory  decree  of  the  21st  of  May 
1866,  was  to  conform  to  this  opinion  and 
decree. 

Lancaster  and  his  associate  purchasers, 
and  Stuart,  applied  for  an  appeal  from  so 
much  of  this  decree  as  referred  to  the  ques- 
tion involved  in  the  case  of  Corbin  against 
Lancaster  and  others ;  Nicholas  Mills 
464  Corbin,  *and  the  other  grandchildren 
of  Nicholas  Mills,  deceased,,  except 
the  children  of  Charles  S.  Mills,  applied  for 
an  appeal  from  the  decree  in  the  case  of 
Corbin  v.  Mills'  ex'ors  and  others;  and 
Edward  T.  Robinson,  adm*r  of  Nannie  M. 
Robinson,  deceased,  applied  for  an  appeal 
from  so  much  of  said  decree  as  held  that 
the  legacy  to  the  children  of  Mrs.  Robinson 
was  not  a  vested  legacy.  All  of  which  ap- 
plications were  granted. 

The  cases  were  argued  by  J.  Alfred  Jones 
and  Conway  Robinson,  for  Lancaster  and 
his  associates,  and  E.  T.  Robinson;  by 
Howison  and  R.  T.  Daniel,  for  the  execu- 
tors; and  by  Macfarland  A  Roberts,  N. 
Howard  and  Wm.  Daniel,  for  the  grand- 
children, and  for  Mrs.  Robinson  and  her 
children. 

JOYNES,  J.  The  original  bill  prays  that 
the  executors  of  Nicholas  Mills,  deceased, 
may  be  required  to  render  an  account  of 
all  their  actings  and  doings  as  such  exec- 
utors, and  that  all  questions  arising  upon 
the  construction  of  the  will  of  the  said  tes- 
tator may  be  adjudicated  and  settled  by  the 
court ;  and  for  general  relief,  &c. 

The  bill  specifies  but  one  complaint 
against  the  conduct  of  the  executors :  that 
is  contained  in  the  allegation,  that  the 
estate  in  Caroline  has  been  neglected  and 
mismanaged.  This  complaint  is  made  the 
subject  of  comment  in  the  answer  of  the 
executors;  but  after  that,  we  see  no  more 
of  it  throughout  the  whole  progress  of  the 
case.  The  executors  exhibit  with  their 
answer  accounts  of  their  transactions,  which 
had  been  duly  settled,  returned,  and  recorded 
according  to  law.  Anticipating,  however, 
as  it  would  seem,  what  parts  of  their  ad- 
ministration were  to  be  made  the  subject  of 
complaint,  though  none  of  them,  with  the 
unimportant  exception  already  mentioned, 
had  been  specified  in  the  bill,  the  executors 
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proceed    in    their   answer  to  give  a  minute 
history  of  those  transactions,  and   to  make 
a  general  vindication  of   their  administra- 
tion. 

465  *The  executors  might  have  objected 
to  an  overhauling  of  the  transactions 

embraced  in  their  settled  accounts,  except 
so  far  as  thej  might  have  been  open  to  ob- 
jections apparent  on  their  face,  on  the 
ground  that  there  was  no  specification  of 
errors  in  the  bill.  It  is  a  familiar  principle, 
that  the  accounts  of  an  executor,  which 
have  been  regularly  settled  in  the  mode 
provided  by  law,  are  to  be  taken  as  prima 
facie  correct.  They  are  liable  to  be  im- 
peached on  specific  grounds  of  surcharge  or 
falsification  to  be  alleged  in  the  bill,  but 
the  court  will  not  decree  an  account  upon 
a  general  allegation  that  the  settled  ac- 
counts are  erroneous.  This  rule  not  only 
results  from  the  presumption  which  the 
law  makes  in  favor  of  the  correctness  of  a 
settled  account,  but  it  is  necessary  to  pre- 
vent surprise  to  defendants,  and  to  give 
them  the  advantage  of  their  answer,  to 
which  they  are  entitled,  on  the  principles 
which  govern  equity  practice.  When  an 
account  has  been  ordered  upon  a  proper 
bill,  an  additional  objection  to  the  settled 
accounts  may  be  discovered  in  the  progress 
of  the  case.  It  would  be  attended  with 
inconvenience  and  delay  to  require  the 
plaintiff  in  any  such  case  to  amend  his  bill 
for  the  purpose  of  alleging  the  additional 
objections.  It  will  save  time  and  expense, 
and  generally  be  attended  with  no  incon- 
venience to  allow  the  plaintiff  to  raise  the 
objection  before  the  commissioner  with  a 
proper  specification  in  writing,  and  to  allow 
the  defendant  to  meet,  the  objection  by  an 
affidavit,  giving  to  the  affidavit  the  same 
weight  which  would  have  been  given  to  an 
answer  if  the  matter  had  been  alleged  in 
the  bill.  This  is  the  full  extent  to  which 
the  settled  rule  of  practice  can  be  safely 
and  conveniently  relaxed,  and  this  is  the 
extent  to  which,  as  I  understand  it,  Judge 
Stanard  meant  to  go  in  Shugart's  adm*r  v. 
Thompson's  adm*r,  10  Leigh  434. 

The  executors,    however,   made  no  objec- 
tion in  the  Circuit  court   to  the  decree  for 
an  account.     In  the  argument   here   by  one 
of   the    executors,    he    insisted    that 

466  *all  the  allegations   in  the   answer  of 
the  executors,  should  be  taken    to   be 

true,  unless  disproved,  and  alleged  that 
such  was  the  understanding  in  the  Circuit 
court.  This  was  not  assented  to  by  the 
counsel  for  the  plaintiff,  and  there  is  no 
evidence  in  the  record  of  any  agreement  to 
that  effect.  The  counsel  for  the  plaintiff 
insisted  that  the  affirmative  allegations  of 
the  answer  could  not  be  received  as  true, 
unless  sustained  by  proof.  When  this 
ground  was  taken  by  counsel  for  the  plain- 
tiffs in  the  argument,  the  counsel  for  the 
executors  raised  an  objection,  for  the  first 
time,  to  the  sufficiency  of  the  bill. 

The  bill,  however,  calls  upon  the  execu- 
tors to  render  an  account  of  all  their  actings 
and  doings  as  executors,  and  the  allegations 
of  their  answer,   though   affirmative,    must 


be  taken  as  true  unless  disproved,  so  far  as 
they  relate  directly  to  the  account  which 
they  are  there  required  to  give.  Fant  v. 
Miller  A  Mayhew,  17  Gratt.  187.  There  are 
allegations  in  the  answer,  however,  which 
relate  to  matters  not  directly  involved  in, 
or  explanatory  of,  this  account,  and  there- 
fore, perhaps,  not  within  the  scope  of  the 
discovery  sought  by  the  bill,  though  having 
a  relation  to  the  subject  matter  of  the  ac- 
count, and  important  to  a  correct  under- 
standing of  the  motives  of  the  executors 
and  of  the  circumstances  under  which  they 
acted.  It  may  be  doubtful  how  far  sach 
allegations  of  collateral  matter  ought  to  be 
received  as  true,  within  the  rule  laid  down 
in  Fant  v.  Miller  A  Mayhew. 

But  even  if  we  should  give  credit  to  any 
allegation  of  matter  of  fact  contained  in 
the  answer,  the  state  of  the  case  will  still 
be  deficient  in  some  important  particulars. 
Thus  it  is  important  that  we  should  know 
what  was  the  real  value  of  the  Leigh  street 
lots.  The  appraisement  put  the  value  at 
$68,000  in  Confederate  money.  But  obvi- 
ously, the  appraisement  cannot  be  relied 
upon,  for  at  the  sale  made  about  two  weeks 
afterwards,  the  lot  brought  $128,000.  The 
conclusion  must  be,  either  that  the  property 
sold  for  a  great  deal  more  than  it 
467  *was  worth,  which  is  not  probable, 
or  that  the  appraisement  was  far  be- 
low the  true  value.  So  it  is  important  to 
know  what  was  the  value  of  Confederate 
treasury  notes  when  the  collections  of  prin- 
cipal money  were  made  from  Morris  and 
Bradford,  and  also  to  what  extent  such 
notes  were  then  available,  according  to  the 
common  usages  of  business  in  Richmond, 
for  the  payment  of  debts  payable  in  specie, 
and  well  secured  on  real  estate,  or  for  the 
purchase  of  property  or  otherwise.  The 
court  cannot  take  judicial  notice  of  such 
facts,  and  there  is  no  proof  in  respect  to 
them. 

The  purchasers  of  the  Leigh  street  lots, 
as  well  as  Morris  and  Bradford,  should  also 
have  been  made  parties  to  the  bill,  in  the 
absence  of  any  declaration  on  the  part  of 
the  plaintiff  that  he  did  not  intend  to  hold 
them  responsible.  It  is  the  policy  and 
practice  of  courts  of  equity  not  to  do  justice 
by  piecemeal. 

The  case  must,  therefore,  go  back  for  the 
purpose  of  making  these  parties,  and  of 
ascertaining  the  facts  suggested.  When  the 
case  comes  on  to  be  heard,  all  the  allega- 
tions of  fact  in  the  answer,  whether  bearing 
directly  upon  the  matter  of  the  account  or 
not,  should  be  taken  to  be  true,  so  far  as 
they  may  not  be  disproved,  unless  the 
plaintiff  shall  elect  to  amend  his  bill  by, 
alleging  his  objections  to  the  settled  ac- 
counts, with  proper  specifications,  accord- 
ing to  the  established  course  of  pleading  in 
such  cases.  If  he  does  that,  the  weight  due 
to  the  answer  which  may  be  filed  can  be 
easily  estimated.  If  he  chooses  not  to 
amend  his  bill  by  setting  out  the  specific 
objections,  he  cannot  complain  if  the  an- 
swer is  taken  as  true  in  all  it9  parts  unless 
disproved,  or  require  the  court  to  make  nice 
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discriminations  between  those  allegations 
which,  by  the  rules  of  evidence,  are  to  be 
taken  as  true  and  those  which  are  not.  He 
will  have  no  right  to  hold  the  defendants 
to  the  rules  of  pleading,  when  he  has  dis- 
regarded them  himself. 
468  ^I  proceed  now  to  consider  the  ques- 
tions raised  upon  the  construction  of 
the  will  of  Nicholas  Mills,  dec'd,  as  far  as 
thej  were  decided  by  the  Circuit  court,  not 
including,  of  course,  any  question  relating 
to  matters  in  respect  to  which  the  case  is 
to  go  back. 

The  Circuit  court  held  that  the  bequests 
made  in  the  4th  clause  of  the  will  in  favor 
of  the  testator's  daughter,  Sarah  Ann  Rob- 
inson and  her  family  are  to  be  regarded  as 
demonstrative,  and  not  specific.  The  dis- 
tinctions between  these  two  descriptions  of 
legacy  are  well  understood,  but  it  is  often 
vety  difficult  to  determine  whether  a  partic- 
ular case  belongs  to  one  class  or  to  the 
other.  The  cases  present  very  nice  distinc- 
tions, but  they  need  not  be  discussed.  It 
will  be  sufficient  to  refer  to  them  as  collected 
and  classified  in  1  Rpper  on  Legacies,  in 
2  Redfield  on  Wills,  and  in  the  notes  to 
Ashbnmer  v.  Macguire,  2  Lead.  Ca.  Eq. 
Referring  to  these  books  for  the  cases  and 
doctrine  laid  down  by  them,  I  will  mention 
only  one  rule,  which  is  important  to  be 
borne  in  mind,  namely,  that  a  legacy  will 
not  be  construed  to  be  specific  unless  it  ap- 
pears clearly  to  have  been  so  intended. 

The  first  bequest  made  in  this  clause  is 
of  *^the  sum  of  $1,060  per  annum,  payable 
aemi-annually,  being  the  interest  on  the 
puchase  money  of  the  real  estate  on  Main 
street,  Richmond,  sold  by  me  to  Charles  Y. 
Morris."  This  language  does  not  import 
a  bequest  of  the  annual  interest  of  a  debt 
due  to  the  testator  from  Morris.  It  imports, 
in  express  terms,  a  bequest  of  a  sum  of 
money.  It  refers  to  the  purchase  money  of 
the  sale  to  Morris  as  a  fund  whose  annual 
interest  will  provide  for  the  annual  pay- 
ment. It  could  not  be  discovered  from  the 
will  that  the  money  was  still  due  from 
Morris.  It  was,  in  point  of  fact,  still  due 
from  him  at  the  date  of  the  will,  but  if  the 
whole  of  it  had  been  subsequently  collected 
by  the  testator,  as  part  of  it  was,  the  fund 
might  still  have  been  described  as 
^  **the  ^purchase  money"  of  the  lot  sold 
to  Morris.  The  description  employed 
did  not  have  reference  to  the  existing  shape 
of  the  fund,  but  to  the  source  from  which 
it  arose.  The  collection  of  the  whole  of 
Morris*  debt,  therefore,  would  not  have  ex- 
tinguished the  fund  described,  and  therefore 
the  collection  of  part  did  not  extinguish  it 
pro  tanto.  Precisely  the  same  remarks 
apply  to  the  succeeding  bequests  of  $450  and 
S^  per  annum.  And  in  relation  to  the 
beqnest  of  $1,080  per  annum,  it  is  to  be  re- 
marked that  it  is  directed  to  be  paid  semi- 
annnally,  while  the  bonds  of  Morris,  which 
are  in  the  record,  contain  no  provision  for 
semi-annual  payments  of  interest.  The 
testator  may  have  forgotten  at  the  moment 
of  making  the  will  that  Morris'  bonds  did 
not  provide,    as   Hyman's   seem    to   have 


'  done,  for  semi-annual  payments  of  interest. 
If  he  did  not  then  labor  under  a  false  im- 
pression, the  circumstance  referred  to  is 
conclusive  to  show  that  he  did  not  intend  a 
bequest  only  of  the  interest  on  Morris'  debt. 

The  deeds  show  that  the  consideration  of 
the  sale  to  Hyman,  on  the  25th  day  of  Sep- 
tember 1861,  was  $8,000,  while  the  sum  se- 
cured bv  the  deed  of  trust  of  the  same  date 
is  only  $3,000;  so  that  $5,000  of  the  purchase 
money  must  have  been  paid.  These  deeds 
were  executed  only  three  weeks  before  the 
date  of  the  will,  and  such  facts  were  not 
likely  to  escape  the  memory  of  the  testator. 
If  $3,000  was  the  whole  amount  due  from 
Hyman  at  the  date  of  the  will,  as  seems  to 
have  been  the  case,  the  fact  is  conclusive 
to  show  that  the  interest  on  Hyman's  debt 
was  not  the  subject  of  the  bequest. 

The  same  observations  apply  to  the  be- 
quests, after  the  death  of  Mrs.  Robinson, 
of  the  principal  sums  of  $18,000,  $7,500  and 
$9,000.  The  legacies  of  these  several  sums, 
therefore,  as  well  as  of  the  several  annual 
sums  of  $1,080,  $450  and  $540,  during  the 
life  of  Mrs.  Robinson,  are  not  specific,  but 
demonstrative;  that  is  to  say,  they  are 
general  legacies,  with  reference  to 
470  certain  ^particular  subjects  as  the 
primary  fund  to  satisfy  them.  The 
subsequent  collection  by  the  testator  of  a 
large  part  of  these  funds  did  not  have  the 
effect  of  diminishing  the  provision  made 
for  Mrs.  Robinson  and  her  family,  as  it 
would  if  the  bequests  were  held  to  the  spe- 
cific. It  could  hardly  have  been  the  inten- 
tion of  the  testator  that  by  these  subsequent 
collections  the  provision  made  for  this 
branch  of  his  family,  which  seems  to  have 
been  wholly  dependent  upon  his  bounty, 
should  be  diminished. 

Then,  as  to  the  bequest  of  the  **8um  of 
$300  per  annum,  payable  semi-annually, 
being  the  interest  on  $5,000  of  State  stock 
of  Virginia,"  and  the  subsequent  bequest 
of  * '$5,000  in  Virginia  State  stock." 

These  bequests  do  not  apply  to  any  par- 
ticular **$5,000  of  SJtate  stock,"  nor  are  they 
made  dependent  upon  the  testator's  being 
possessed  of  that  amount  of  State  stock  at 
the  time  of  his  death.  The  bequests  are 
therefore  not  specific.  See  the  cases  col- 
lected in  1  Roper  on  Leg.,  205-210.  They 
are  general  legacies,  but  they  are  not  de- 
monstrative, because  no  particular  fund  is 
referred  to  for  their  satisfaction. 

The  bequest,  after  the  death  of  Mrs. 
Robinson,  of  **$5,000  in  Virginia  State 
stock,"  is  a  little  ambigtious,  and  the  ques- 
tion arises  whether  the  testator  intended  to 
give  $5,000  worth  of  State  stock,  or  as  much 
State  stock  as  $5,000  would  buy,  or  only  to 
give  a  quantity  of  State  stock  of  the  nominal 
value  of  $5,000.  The  intention  seems  to  be 
rendered  plain  by  construing  this  bequest 
in  connection  with  the  previous  bequest  of 
*'$300  per  annum,  being  the  interest  on 
$5,000  of  State  stock  of  Virginia."  The 
$5,000  in  State  stock  given  over  after  the 
death  of  Mrs.  Robinson  is  the  same  fund 
referred  to  in  the  previous  clause  as  pro- 
ducing   $300    per    annum    interest.       This 
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shows  that  the  intention   was  to  give  stock 
of  the   nominal   value   of  ^,000,    ac- 

471  cording  to  *its  face,  and  not  give  as 
much  stock  as   would  amount  in  real 

value  to  $5,000  in  money. 

Then  a  further  question  arises,  whether 
Mrs.  Robinson  and  family  are  entitled  to 
receive  the  sum  of  $300  per  annum  for  life, 
whether  the  $5,000  of  State  stock  will  yield 
it  or  not. 

I  infer  that  the  testator  had,  in  the  ar- 
rangement of  his  testamentary  plans,  ap- 
propriated in  his  mind,  as  the  portion  of 
Mrs.  Robinson  and  her  family,  the  three 
houses  in  Richmond,  which  he  sold  shortly 
before  the  date  of  his  will  to  Morris,  Hyman 
and  Bradford,  together  with  $5,000  of  State 
stock.  In  his  will,  therefore,  he  appro- 
priates to  them  $5,000  in  stock,  and  also  the 
funds  arising  from  the  sales  of  three  houses. 
The  interest  on  the  stock  and  the  interest 
on  these  funds  are  given  to  Mrs.  Robinson 
and  family  for  life,  and  the  stock  and  funds 
are  to  go  over  after  her  death.  The  $5,000 
of  State  stock  is  the  fund  which  is  to  pro- 
duce the  $300  per  annum.  Mrs.  Robinson 
and  her  family,  therefore,  cannot  get  the 
$300  per  annum  unless  the  $5,000  of  State 
stock  will  yield  that  sum  in  interest.  They 
will  receive  whatever  interest  the  stock 
may  pay,  which  cannot  exceed  six  per  cent. , 
and  any  arrears  unpaid  will  be  due  to  them, 
to  be  received  whenever  the  State  may  be 
able  to  pay  them.  The  fund  here  referred 
to,  though  spoken  of  as  stock,  consists  of 
bonds  or  certificates  of  debt  of  the  State  of 
Virginia,  bearing  six  per  cent,  interest.  It 
doubtless  never  entered  into  the  mind  of  the 
testator  that  any  contingency  would  happen 
in  which  this  interest  would  not  be  regu- 
larly and  fully  paid. 

In  the  execution  of  this  clause  of  the  will, 
therefore,  it  will  be  the  duty  of  the  execu- 
tors to  invest  the  sum  of  $34,500  (being  the 
aggregate  of  the  several  sums  of  $18,000, 
$7,500  and  $9,000)  out  of  the  general  assets, 
and  to  set  apart  out  of  the  Virginia  State 
stock  left  by  the  testator  as  much  as,  on  its 
face,  represents  the  nominal  amount  of 
$5,000.     This   money   and   stock   will 

472  *constitute  the  fund,  of  which  the  in- 
terest will  be  applicable  to  the  support, 

Ac, ,  of  Mrs.  Robinson  and  her  children, 
&c.,  during  her  life,  and  the  capital  divisi- 
ble among  her  children  and  descendants 
after  her  death.  For  the  raising  of  the  said 
sum  of  money,  the  several  funds  of  purchase 
money  mentioned  in  the  will,  will  be  pri- 
marily liable,  if  that  should  become  impor- 
tant. 

It  appears  from  the  report  of  the  commis- 
sioner, that  Nannie  M. ,  a  daughter  of  Mrs. 
Robinson,  intermarried  with  Edward  T. 
Robinson  after  the  death  of  the  testator, 
and  has  since  died  without  leaving  issue, 
and  leaving  her  husband  surviving.  The 
Circuit  court  held  that  the  children  of  Mrs. 
Robinson,  living  at  the  death  of  the  testa- 
tor, did  not  take  vested  interests  in  remain- 
der in  the  fund  provided  by  the  fourth 
clause,  and  that  Edward  T.  Robinson  in 
the   right  of  his  wife,  of  whom   he    is  ad- 


ministrator, is  not  entitled  to  any  interest 
in  the  said  fund.  That  is  the  question  raised 
by  the  second  appeal. 

It  is  a  familiar  principle,  that  the  law 
favors  the  vesting  of  estates,  and  where  a 
legacy  is  given,  which  is  not  to  be  enjoyed 
in  possession  until  some  future  period  or 
event,  it  will,  where  no  special  intent  to 
the  contrary  is  manifested  in  the  will,  be 
held  to  be  vested  in  interest  immediately 
on  the  death  of  the  testator,  rather  than 
contingent  upon  the  state  of  things  that 
may  happen  to  exist  at  the  period  of  pay- 
ment or  distribution.  Catlett  &  ux.  v.  Mar- 
shall &  als.,  10  Leigh  79;  Martin  v.  Kirby, 
11  Gratt.  67;  Brent  v.  Washington's  adm'r, 
18  Gratt.  526;  Doe  v.  Considine,  6  Wall.  U. 
S.  R.  458.  And  the  question  is,  whether 
a  special  intent  is  manifested  in  this  will, 
that  the  legacy  in  remainder,  after  the 
death  of  Mrs.  Robinson,  shall  vest  only  at 
her  death  in  such  children  and  descendants 
of  deceased  children  as  may  happen  to  be 
then  living. 

I  think  that  no  such  special  intent  is 
manifested  in  the  will,  and  that  the 
children  of  Mrs.  Robinson,  who 
473  *were  living  at  the  death  of  the  tes- 
tator, took  immediate  vested  interests 
subject  to  be  divested  in  the  events  de- 
scribed. See  Skey  v.  Barnes  &  als.,  3 
Meriv.  R.  335;  Leeming  v.  Sherriatt,  2 
Hare's  R.  14;  Salisbury  v.  Petty,  3  Hare's 
R.  86;  Sturgiss  v.  Pearson,  4Madd.  R.  411; 
Brent  v.  Washington's  adm'r,  18  Gratt. 
526;  Parker  v.  Golding,  13  Sim.  R.  418. 

The  interest  of  Mrs.  Nannie  M.  Robinson 
was  not  divested  in  favor  of  descendants, 
because  she  left  none.  It  was  not  divested 
in  favor  of  the  surviving  brothers  and  sis- 
ters, because  she  did  not  die  under  age  and 
unmarried,  and  without  issue.  An  estate 
once  vested  will  not  be  divested,  except 
upon  the  occurrence  of  the  very  event  de- 
scribed. Harrison  v.  Foreman,  5  Ves.  R. 
207 ;  Sturgiss  v.  Pearson,  4  Madd.  R.  411. 
The  provision  in  favor  of  the  surviving 
brothers  and  sisters,  imports,  according  to 
the  natural  sense  of  the  words,  that  all 
three  of  the  conditions  must  exist  in  order 
to  entitle  them  to  take ;  and  such  is  the 
settled  construction  in  such  cases.  Doe  ▼. 
Cooke  &  al.,  7  East  R.  269;  Doe  v.  Rawd- 
ing,  2  Barn.  &  Aid.  R.  241. 

The  construction  which  I  put  upon  the 
4th  clause  is  sustained  by  the  6th  clause. 
This  clause  provides  that,  upon  the  mar- 
riage or  attaining  to  the  age  of  twenty-one 
of  any  child  of  Mrs.  Robinson  in  her  life- 
time, she  may  make  an  advancement  to 
such  child,  not  exceeding  **such  child's 
portion  of  the  said  trust  fund."  This  rec- 
ognizes the  title  of  such  child  to  a  portion 
of  the  fund,  which  could  not  be  if  the  in- 
terest is  to  vest  only  on  the  death  of  Mrs. 
Robinson  in  such  of  her  children  as  may  be 
then  living.  The  provision  authorizing 
Mrs.  Robinson  to  prescribe  ** terms,  trusts, 
conditions  and  limitations*'  to  such  ad- 
vancement, only  indicates  the  prudent  fore- 
cast of  the  testator,  and  his  desire  that  such 
arrangements  might  be  made  for  the  benefit 
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and  protection   of  the  child  as  Mrs. 

474     Robinson  should  think  necessary  *or 

expedient.     This  construction  makes 

the  6th  clause  entirely  consistent  with  the 

4th. 

It  follows,  therefore,  that  Edward  T. 
Robinson,  as  adm'r  of  his  deceased  wife, 
Nannie  M.  Robinson,  is  entitled  to  her  in- 
terest in  remainder  after  the  death  of  her 
mother,  in  the  fund  created  by  the  4th 
danse  of  the  will. 

The  decree  should  be  reversed,  and  the 
cause  remanded  for  further  proceedinf^s. 

The  other  judges  concurred  in  the  opinion 
of  Jojnes,  J. 

The  decree  in  the  first  two  causes  was  as 
follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing',  and  filed  with  the  record,  that 
the  said  Circuit  court,  instead  of  proceeding 
to  make  a  decree  upon  the  merits  of  the 
said  first  mentioned  cause  of  Corbin  v. 
Mills'  ez'ors  A  als.,  should  have  required 
the  plaintiff  to  amend  his  bill,  so  as  to  make 
Charles  Y,  Morris  and  Thomas  Bradford, 
and  the  purchasers  of  the  Leigh  street  lot, 
fiarties  defendant;  and  after  the  said  parties 
had  been  brought  before  the  court,  should 
IvTe  allowed  all  the  parties  to  take  new 
eTidence,  and  should,  if  the  state  of  evi- 
dence made  it  proper,  have  directed  an  en- 
quiry by  a  commissioner  to  ascertain  what 
was  the  true  value  of  the  Leigh  street  lot 
at  the  time  of  the  sale  thereof  by  the  exec- 
utors, and  what  was  the  average  value  of 
said  property,  in  fee  simple,  in  ordinary 
times,  before  the  commencement  of  the  late 
war;  and  also  to  ascertain  what  was  the 
▼alne  of  Confederate  treasury  notes,  as 
compared  with  specie,  at  the  several  dates 
at  which  the  executors  received  from  Charles 
T.  Morris  and  Thomas  Bradford  payments 
in  said  notes  on  account  of  the  principal 
money  due  from  them  respectively  to  the 
testator  at  the  time  of  his  death ;  and  to 
what  extent  said  treasury  notes  were  at 
said  several  times  available,  according  to 
the  common  usages  of  business  in 
475  ^Richmond,  for  the  payment  of  debts 
payable  in  specie,  and  well  secured 
on  real  estate,  or  for  the  purchase  of  prop- 
erty or  otherwise. 

The  court  is  further  of  opinion  that,  ac- 
cording to  the  true  construction  of  the 
fourth  clause  of  the  will  of  Nicholas  Mills, 
deceased,  the  t>equest  therein  of  the  several 
sums  of  $1,080,  1450  and  $540  per  annum  to 
Sarah  Ann  Robinson  for  life,  were  not 
specific  legacies  of  the  interest,  payable 
on  certain  debts,  but  were  demonstrative 
legacies;  that  is  to  say,  they  were  general 
legacies,  payable  out  of  the  general  assets, 
but  with  an  appropriation  of  certain  sub- 
jects as  the  primary  fund  for  their  satis- 
faction ;  and  that  the  l>equest  of  the  several 
sums  of  $18,000,  $7,500  and  $9,000,  after  the 
death  of  said  Sarah  Ann  Robinson,  were  in 
like  manner  demonstrative  and  not  specific 
lendes. 

The  court  is  further  of  opinion  that  the 
bequest,  after  the  death  of  the  said  Sarah 
Ann  Robinson,  of  $5,000  in   Virginia  State 


stock  is  a  general  legacy  of  bonds  or  cer- 
tificates of  debt  of  the  State  of  Virginia, 
of  the  nominal  amount  of  $5,000  on  their 
face,  and  that  the  bequest  of  $300  per  annum 
to  said  Sarah  Ann  Robinson  for  life,  is  a 
bequest  of  the  interest  payable  on  said  $5,000 
of  bonds  or  certificates,  and  that  in  case  of 
any  failure  of  the  State  to  pay  interest  on 
said  bonds  or  certificates,  the  said  annual 
sum  of  $300  is  not  to  be  made  up  out  of  the 
general  assets. 

The  court  is  further  of  opinion  that  the 
children  of  Sarah  Ann  Robinson,  who  were 
living  at  the  death  of  the  testator,  took 
immediate  vested  interests  in  remainder, 
after  the  death  of  the  said  Sarah  Ann  Rob- 
inson, in  the  property  mentioned  in  said 
clause;  and  that  the  share  thereof,  which 
so  vested  in  Nannie  M.  Robinson,  who  in- 
termarried with  Eklward  T.  Robinson, 
passed  on  her  death  to  her  said  husband 
surviving,  as  her  administrator.  There- 
fore, it  is  decreed  and  ordered,  that  the 
decree  in  each  of  these  causes  be  re- 
476  versed  and  annulled,  *and  that  the 
appellants,  in  the  first  of  the  said 
causes,  do  pay  unto  the  appellees  therein, 
respectively,  their  costs  by  them  expended 
in  the  cause;  and  that  the  executors  of 
Nicholas  Mills,  deceased,  out  of  the  assets 
in  their  hands,  pay  to  the  appellant  in  the 
second  cause  his  costs  expended  in  the 
prosecution  of  the  appeal  here.  And  it  is 
ordered  that  these  causes  be  remanded  to  the 
said  Circuit  court  for  further  proceedings, 
in  accordance  to  the  foregoing  opinion  and 
decree. 

The  decree  in  the  third  cause  was  as  fol- 
lows : 

The  court  is  of  opinion  that,  while  the 
court  will  take  judicial  notice  of  the  fact, 
that  on  the  thirtieth  day  of  April  1863,  the 
date  of  the  transaction  which  is  the  subject 
of  controversy  in  this  cause,  the  treasury 
notes  of  the  United  States,  and  also  the 
treasury  notes  of  the  Confederate  States, 
were  greatly  depreciated  in  value,  as  com- 
pared with  specie,  it  is  not  competent  for 
the  court  to  take  judicial  notice  of  the  rate 
of  depreciation  of  either  currency  at  any 
particular  time,  nor  of  the  extent  to  which, 
at  any  particular  time,  the  treasury  notes 
of  the  Confederate  States  were  available, 
according  to  the  common  usages  of  business, 
for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie,  or  in  current 
money  of  the  United  States,  or  for  the  pur- 
chase of  property  or  otherwise. 

The  court  is  further  of  opinion,  that  in- 
asmuch as  the  record  in  this  cause  contains 
no  evidence  upon  these  points,  or  either  of 
them,  it  does  not  contain  sufficient  mate- 
rials to  enable  the  court  to  make  a  proper 
decision  upon  the  questions  in  controversy. 
The  court  is  therefore  of  opinion  that  the 
said  Circuit  court,  instead  of  proceeding  to 
make  a  decree  upon  the  merits  of  the  con- 
troversy in  the  existing  state  of  the  record, 
should  have  directed  an  enquiry  by  a  com- 
missioner, to  ascertain  what  was,  on  the 
thirtieth  day  of  April  1863,  the  value,  as 
compared  with  specie,  of  the  treasury  notes 


173 


I9QRATT. 


Virginia  Rbports,  Annotatbd. 


477,  478,  470,  ASO 


of  the  United  States,  and  also  of  the 
477      treasury    notes   of    *the   Confederate 

States,  and  to  what  extent,  at  that 
time,  the  treasury  notes  of  the  Confederate 
States  were,  according  to  the  common 
usages  of  business  in  Richmond,  available 
for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie  or  in  current 
money  of  the  United  States,  and  well  secured 
on  real  estate,  or  for  the  purchase  of  prop- 
erty or  otherwise,  with  leave  to  any  of  the 
parties  to  file  additional  evidence,  as  they 
may  be  advised,  upon  any  matter  involved 
in  the  cause,  and  that  the  said  decree  is 
therefore  erroneous. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  be  reversed  and  annulled, 
and  that  the  appellees,  the  executors  of 
Nicholas  Mills,  dec'd,  out  of  the  assets  in 
their  hands,  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  the 
cause  is  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  the  foregoing  opinion 
and  decree. 

Decrees  reversed. 


478       *Jone8  v.  The  Commonwealth. 

October  Term.  1868,  Ricbmond. 

I.  Criminal  Law— Failure  to  Indict— Habeas  Corpus,— 

In  September  1867,  J.  is  committed  to  be  tried  for 
a  felony  at  the  October  term  of  the  County  court, 
and  at  that  term  of  the  court  an  information  is 
filed  affainst  him,  and  he  elects  to  be  tried  in  the 
Circuit  court  and  is  remanded  for  trial  in  that 
court    He  remains  in  Jail  until  the  April  term  of 
the  court,  1868,  no  indictment  havinfir  been  found 
airainst  him.    The  ffrand  jury  terms  of  the  County 
court  are  November  and  June.    At  the  April  term 
of  the  Circuit  court  after  the  grand  jury  has  been 
discharered,  he  applies  for  a  writ  of  hab€€u  oorput  to 
obtain  his  discharg-e.    Hbld: 
I.  5aaio— Prisoner  Remanded  to  Circuit  Court— In- 
dictment.—Haring*  been  committed  for  trial  in 
the  County  conrt,  that  is  the  court  in  which  he  is 
held  to  answer,  in  the  sense  of  the  statute,  though 
he  had  been  remanded  for  trial  in  the  Circuit 
court:  and  he  should  be  indicted  in  the  County 
court* 
a.  5ame— Statute— **5econd  Term*'— What  It  Means. 
—The  second  term  of  the  court  spokep  of  in  the 
statute,  is  the  second  term  at  which  a  grand  jury 
is  directed  to  be  summoned. 

3.  Same— Same— Same.— If  it  was  so  that  the  pri». 
oner  was  held  to  answer  in  the  Circuit  court 
that  would  not  be  until  he  was  remanded  to  that 
court;  and  therefore,  thoug'h  the  prisoner  was 
committed  for  trial  in  the  County  court  before 
the  September  term  of  the  Circuit  court  that 
could  not  be  one  of  the  two  terms  spoken  of  by 
the  statute. 

4.  Same— Same— Same— Term  Must  Be  Ended,  t— And 
if  the  November  term  in  the  County  could  be 
connected  with  the  April  term  in  the  Circuit 

*See  the  opinion,  for  the  statute. 
tSee  principal  case  cited  in  Glover  v.  Com.,  86  Va. 
S88, 10  S.  E.  Rep.  420. 


court  still  though  the  rrand  jury  at  tbe  A.prll 
term  had  been  discharged  before  the  appUca.tion 
for  the  writ  the  judge  mig-bt  have  oz-«lered 
another  grand  jury  to  be  summoned  durizis'  the 
term,  and  therefore  the  term  could  not  be 
counted  as  one  of  the  terms  until  it  was  ended. 
5.  Felony- Information  of  No  Avail— Indlctm  i  ■■  t.— 
The  filing-  of  the  information  being-  unaathorized 
in  the  case  of  a  felony,  is  of  no  avail.  a.nd  an 
indictment  must  be  found  within  the  time  pre- 
scribed by  the  statute. 

479  *The  prisoner  was  committed  to  the 
jail   of  the   county   of  Rockbridge  in 

September  1867  upon  the  char^^e  of  felony 
in  stealing  a  horse,  the  property  of  Wm. 
M.  Harvey  of  Botetourt.  In  April  1868, 
being  still  in  the  jail,  he  applied  to  the 
judge  of  the  Circuit  court  of  Rockbridg-e, 
for  a  writ  of  habeas  corpus,  in  order  to  ob- 
tain his  discharge.  The  facts  are  stated 
by  Judge  Moncure  in  his  opinion. 

J.  B.  Dorman  &  Letcher,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Rockbridge  county,  on 
a  writ  of  habeas  corpus.  The  plaintiff  in 
error  was  committed  to  the  jail  of  said 
county,  under  a  warrant  of  a  justice  of  the 
peace  dated  the  7th  day  of  September  1867, 
for  trial  in  the  County  court  of  said  county, 
on  the  first  day  of  October  court  1867,  for 
the  offence  of  horse  stealing.  On  that  day 
an  information  was  filed  against  him  in 
the  said  County  court  for  the  said  offence, 
and  being  thereupon  arraigned,  he  de- 
manded to  be  tried  in  the  Circuit  court  of 
said  county ;  whereupon  he  was  remanded 
to  jail  for  trial  in  that  court.  Afterwards, 
to  wit :  On  the  18th  day  of  April  1868,  he 
presented  his  petition  for  a  writ  of  habeas 
corpus  to  the  said  Circuit  court,  then  in 
session,  stating  in  the  petition  that  three 
grand  juries  for  the  said  county,  had  been 
impanneled  and  discharg<:d  during  his  im* 
prisonment,  one  at  the  September  terxn  1867 
of  the  said  Circuit  court,  one  at  the  Novem- 
ber term  1867  of  the  said  County  court,  and 
the  other  at  the  then  present  term  of  the  said 
Circuit  court,  and  that  no  indictment  had 
been  found  against  him  for  the  said  offence 
by  either  of  the  said  grand  juries,  and 
therefore  claiming  to  be  entitled  to  immedi- 
ate discharge  from  further  imprisonment. 
The  writ   was    accordingly   awarded, 

480  and  *the  case  coming  on  to  be  heard 
during  the  same  term  of  the  said  Cir« 

cuit  court,  to  wit:  On  the  20th  day  of  April 
1868,  upon  the  said  writ  and  the  return 
thereto,  the  court  was  of  opinion  that  the 
petitioner  was  not  illegally  detained  in  the 
custody  of  the  jailor,  and  therefore  ordered 
that  he  be  remanded  to  jail.  A  bill  of  ex- 
ceptions was  taken  to  the  said  opinion  and 
judgment  of  the  court,  in  which,  amon^ 
other  things  not  material  to  be  here  men- 
tioned,   it   is   stated   that  *4t  was   further 
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proved  that  a   gprand  jury   for  Rockbridge 
coiinty  was  impanneled  at  the  term  of  this 
Circuit  court,  on  Sept.  12th,  1867,  after  the 
commitment  of  said  Jones  as  aforesaid,  and 
that  said  grand  jury  was  discharged  with- 
out finding   an  indictoient  for  said  ofFence 
against  said   Jones;  that  a  grand  jury  for 
said  county   was   also    impanneled   at   the 
Korember  quarterly  term  of  said  County 
court  and  was  also  discharged  without  find- 
ing such  indictment ;  that  a  quarterly  term 
of  said  County   court   was  held  in  March 
1868,  but  under  the  order  of  said  court  made 
seTeral  years  ago  there  was  no  grand  jury 
at  said  March   term ;  that   the  grand  jury 
terms  of  said  County  court  of  Rockbridge 
county  are  held  in  the  months  of  November 
and  Jane ;  that  a  grand  jury  was  impanneled 
at  the  present  term  of   this  Circuit  court  of 
April  13th,  and  was  finally  discharged  sev- 
eral days  previous  to  this  petition,  without 
finding  any  such  indictment  as  aforesaid;'' 
and    that    therefore,    the    petitioner    then 
claimed   to  be    * 'entitled  to  his  discharge 
from  further  imprisonment.     But  it  appear- 
ing to  the  court  that   the  attorney   for  the 
Commonwealth  had,  through  misapprehen- 
sion of  the  effect  of  the  criminal  procedure 
act  of  1867,  which   had   not   then   been  ez- 
ponnded  by  the  Supreme  Court  of  Appeals, 
filed  an  information  against  the  petitioner 
at  the  October  term  of  said  County  court, 
and  that  said    petitioner,  when  arraigned 
for  trial  on  said  information,  had  demanded 
to  be  tried  thereon  in  this  court  at  its  pres- 
ent term ;  and  this  court   having  held 
481     *the  proceedings  irregrular,    and   re- 
fused to  permit  a  trial  on  said  infor- 
mation, and  thereupon  the  court  being  of 
opinion  that  there  had  been  no  such  failure 
to  prosecute  as  under  section  13,  chapter 
207  of  the  ''act    'to  revise  and  amend  the 
criminal  procedure,*  passed  April  27th,  1867, 
entitled  the    prisoner   to   his   discharge;" 
therefore  "the  court  ordered  the  petitioner 
to  be  remanded  to  jail."     And  this  is  the 
jnd^ent  to  which  the  writ  of  error  in  this 
case  was  awarded. 

This  court  has  recently  decided,  that  ac- 
cording to  the  true  construction  of  chapter 
yft  of  the  Code,  as  amended  and  re-enacted 
by  the  act  passed  April  27,  1867,  entitled 
'*an  act  to  revise  and  amend  the  Criminal 
Proccdnre"  (Acts  of  Assembly  1866-67,  pp. 
915,  926,{  2),  a  person  cannot  be  put  upon 
trial  for  any  felony  unless  an  indictment 
shall  have  first  been  found  against  him 
therefor  by  a  grand  jury  in  a  court  of  com- 
petent jurisdiction;  and  cannot  therefor^ 
he  unt  npon  trial  for  a  felony  upon  an  in- 
formation. Matthews  v.  The  Common- 
wealth, and  Gamer  v.  The  Commonwealth, 
18  Gratt.  989.  The  Circuit  court  therefore 
rightly  "held  the  proceedings  irregular, 
<U)d  refused  to  permit  a  trial  on  said  infor- 
mation." But  did  the  court  rightly  hold 
'*that  there  had  been  no  such  failure  to 
prosecute  as  under  section  13,  chapter  207,  * ' 
aforesaid  (Acts  of  Assembly  1866-'7,  p. 
92M),  "entitled  the  prisoner  to  his  dis- 
charge." We  are  of  opinion  that  it  did. 
'That  section,  or  so   much   of  it  as  is  ma- 


terial to  be  here  set  forth,  is  in  these  words : 
"A  person  in  jail  on  a  criminal  charge 
shall  be  discharged  from  imprisonment  if 
a  presentment,  indictment  or  information 
be  not  found  or  filed  against  him  before  the 
end  of  the  second  term  of  the  court  in  which 
he  is  held  to  answer,  unless  it  appear  to 
the  court,"  Ac.  The  attorney  general 
argued,  that  an  information  was  filed 
against  the  prisoner  in  due  time,  the  req- 
uisitioa  of  the  statute  was  strictly  com- 
plied with,  and  he  was   therefore  not 

482  entitled  *to  his  discharge.     But    we 
are  clearly  of  opinion  that  the  statute 

should  be  construed  distributivcly — redendo 
singula  singulis;  and  that  "presentment** 
and  "information"  refer  to  misdemeanors 
only,  while  "indictment"  refers  to  felonies 
also.  A  misdemeanor  may  be  tried  on  a 
presentment  or  information,  as  well  as  on 
an  indictment,  while  a  felony  can  be  tried 
on  an  indictment  only;  and  that  kind  of 
accusation  must  be  made  within  the  period 
limited  by  the  statute,  which  the  nature  of 
the  offence  requires.  The  offence  in  this 
case  being  a  felony,  it  was  therefore  neces- 
sary that  an  indictment  should  be  found 
against  the  prisoner  "before  the  end  of  the 
second  term  of  the  court,  in  which  he  is 
held  to  answer,  unless,"  Slc,  Had  there 
been  any  failure  or  default  in  this  respect 
when  the  judgment  in  this  case  was  ren- 
dered? 

It  is  true  that  no  indictment  had  been 
found  against  the  prisoner;  but  is  it  true 
that  there  had  been  two  terms  "of  the  court 
in  which  he  was  held  to  answer,"  within 
the  true  intent  and  meaning  of  the  statute? 
We  think  not. 

The  court  in  which  he  was  held  to  answer 
was  the  County  court,  and  that  is  the  court 
therefore  in  which  the  indictment  ought  to 
be  found.  Had  there  been  two  terms  of 
that  court,  within  the  meaning  of  the  stat- 
ute, when  the  judgment  in  this  case  was 
rendered?  We  think  that  the  "term  of  the 
court,"  in  the  meaning  of  the  statute,  is  a 
"grand  jury  term,"  at  which  only  an  in- 
dictment could  be  found.  The  record  shows 
that  there  are  during  a  year  but  two  grand 
jury  terms  of  the  County  court  of  Rock- 
bridge, which  are  held  in  the  months  of 
November  and  June,  and  that  one  only  of 
them  was  held,  to  wit:  in  November,  after 
the  commitment  of  the  prisoner  for  trial  in 
October  1867,  and  before  the  judgment  in 
this  case  was  rendered  in  April  1868.  It 
follows,  therefore,  that  there  had  not  been 
two  terms  of  the  court  in  which  he  was 

483  held  to  answer,  *within  the   meaning 
of  the  statute,  when  the  said  judgment 

was  rendered. 

This  construction  of  the  statute  may  cer- 
tainly be  the  occasion  of  much  delay  and 
inconvenience  to  a  prisoner  in  obtaining 
his  discharge  for  want  of  prosecution.  But 
if  it  be,  as  we  think,  the  proper  construc- 
tion, it  must  prevail,  notwithstanding  the 
objection  ab  inconvenienti.  A  literal  con- 
struction of  the  statute,  which  would  em- 
brace every  term  of  the  court,  whether  it  be 
a    grand   jury   term  or  not,  might  entitle  a 
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prisoner  to  be  discharged  from  imprison- 
ment before  there  had  been  any  term  at 
which  he  could  be  indicted;  whereas,  the 
plain  reason  of  the  statute  is,  that  the 
prisoner  is  entitled  to  his  discharge  on  ac- 
count of  the  default  of  the  prosecutor  in 
twice  failing  to  have  an  indictment  found, 
when  it  was  in  his  power,  and  he  ought  to 
have  done  so.  Such  a  construction  is  there- 
fore wholly  inadmissible.  The  inconven- 
ience of  delay  arising  from  our  construction 
may  be  remedied  by  an  increase  of  the 
grand  jury  terms  of  the  County  court,  which 
the  court  itself  is  authorized  to  order. 
Chapter  206,  2  1,  of  the  Code,  as  amended 
by  the  act  of  April  27,  1867,  Acts  of  Assem- 
bly 1866-'7,  p.  925.  Though  a  better  rem- 
edy, perhaps,  would  be  by  an  amendment 
of  the  law  requiring  the  clerk  of  the  County 
court,  when  a  person  is  held  to  answer 
therein  for  felony,  forthwith  to  issue  proc- 
ess to  the  sheriff,  commanding  him  to 
summon  a  grand  jury  to  attend  the  next 
term  of  the  court,  unless  it  be  a  grand  jury 
term,  in  which  case,  of  course,  such  process 
will  be  unnecessary. 

But  it  is  argued,  that  while,  when  the 
said  judgment  was  rendered,  there  had  not 
been  two  grand  jury  terms  of  the  County 
court  there  yet  had  been  one  term  of  the 
Circuit  court,  to  wit :  on  the  12th  of  Sep- 
tember 1867,  which  was  after  the  commit- 
ment of  the  prisoner,  and  one  grand  jury 
term  of  the  County  court,  to  wit :  in  No- 
vember 1867;  and  also  a  grand  jury 
484  had  been  *impanneled  and  discharged 
at  the  same  term  at  which,  but  before, 
the  said  judgment  was  rendered ;  that  an 
indictment  might  have  been  but  was  not 
found  against  him  on  either  of  these  three 
occasions ;  and  that  therefore  he  is  entitled 
to  be  discharged  under  the  statute. 

We  have  already  shown  that  the  court  in 
which  he  was  held  to  answer  was  the  County 
court,  which  therefore  is  the  court  in  which 
the  indictment  is  to  be  found,  in  the  mean- 
ing of  the  statute.  It  cannot  be  said  that 
he  was  held  to  answer  in  both  courts.  County 
and  Circuit ;  and  that  there  having  been  a 
term  of  the  latter  and  a  grand  jury  term 
of  the  former,  at  neither  of  which  he  was 
indicted,  he  is  therefore  entitled  to  his  dis- 
charge. If  it  can  be  said,  which  we  do  not 
admit,  that  after  the  October  term  of  the 
County  court  when  the  prisoner  demanded 
to  be  tried  in  the  Circuit  court  and  was  re- 
manded for  that  purpose,  the  Circuit  court 
was  thenceforward  the  court  in  which  he 
was  held  to  answer  in  the  meaning  of  the 
statute,  still  it  was  not  such  court  at  the 
previous  term  in  September,  which  there- 
fore cannot  be  one  of  the  two  terms  at  which 
a  failure  to  find  an  indictment  would  en- 
title the  prisoner  to  his  discharge.  And 
even  if  it  could  be  one  of  such  terms,  the 
next  term  of  the  Circuit  court,  to  wit,  the 
April  term  1868,  had  not  ended  when 
the  said  judgment  was  rendered.  And 
though  a  grand  jury  had  previously,  during 
that  term,  been  impanneled  and  discharged, 
yet  it  was  competent  for  the  court,  during 
the  same  term,  to  order  another  grand  jury 


to  be  summoned  to  attend  at  that  term. 
Code,  chapter  206,  {  10 ;  Acts  of  Assembly 
1866-7,  p.  926. 

In  every  view  of  the  case,  therefore,  we 
think  there  is  no  error  in  the  judgment, 
and  that  it  be  affirmed. 

Judgment  affirmed. 


485         ^Philips  v.  The  Commonwealth. 

October  Term.  1868,  Ricbmond. 

I.  CrlmlBal  Law— Murdsr— Jurladlctloiu  of  CIrcalt 
CourL—On  the  S4th  of  June  1807  P.  waa  committed 
by  a  Justice  of  the  peace,  for  examination,  upon 
a  charg-e  of  murder.  The  examininer  court  com- 
menced on  the  Sad  of  July,  and  sent  him  on  for 
trial  before  the  Circuit  court  of  the  county.  At 
the  October  term  1807,  of  the  Circuit  court,  he  was 
indicted  for  murder,  and  when  he  was  arraigned 
he  tendered  a  plea  to  the  jurisdiction  of  the  Cir- 
cuit court.  The  court  had  Jurisdiction  to  try  the 
prisoner. 

a.  Criminal  Procaadlngs— Obfactloii  to  Jurladlcttoo.*— 
Thouffh  the  plea  tendered  by  the  prisoner  waa 
informal  and  properly  rejected  by  the  court,  yet 
the  objection  to  the  Jurisdiction,  bein^  a  mere 
question  of  law,  however  made,  whether  by  mag- 
irestlon  or  motion  ore  tenus,  should  be  considered 
and  decided  by  the  courL 

3.  Statnto— Ropoal  of  Law  aa  to  BxaaUnlng  Courts 
— Proapoctlve.t— The  act  passed  a7th  April  1807. 
Sess.  Acts  1800-07,  ch.  118,  p.  016,  to  revise  and  amend 
the  criminal  procedure,  provided  that  it  should 
go  into  operation  on  the  Ist  of  July  1807,  and  It  re- 
peals the  law  in  relation  to  examining  courts. 
Still  a  prisoner  committed  on  a  charge  of  murder 
on  the  84th  of  June  1807,  must  be  committed  for 
examination;  and  it  is  proper  to  proceed,  under 
the  former  law.  in  the  examination  of  the  pris- 
oner before  an  examining*  court,  and  hia  trial 
before  the  Circuit  court. 

•Criminal  Proceodlnga— Objection  to  Jarladlctloa— 
How  Raised.— In  Ryan  v.  Com.  80  Va.  388.  the  court 
said:  'This  instruction  raises  the  question  of  the 
Jurisdiction  of  the  corporation  court  of  Roanoke 
City  to  try  and  determine  the  offence,  which  is 
charred  in  the  indictment  to  have  been  committed 
on  the  27th  day  of  January,  1884.  Such  question  of 
Jurisdiction  may  be  appropriately  raised  by  a  mo- 
tion for  instruction:  by  demurrer;  by  motion  in 
arrest  of  Judgment  on  general  issue;  or  by  writ  of 
error;  the  evidence  showing  that  the  deceased  died 
on  the  27th  of  January.  1884,  as  alleged  in  the  In- 
dictment Harris'  Cr.  Law,  906;  Philips'  Case,  19 
Gratt.  610." 

tStatuta— Ropoal  of  l^w  as  to  Examining  Court.— In 
Chahoon's  Case,  20  Qratt  738.  the  court  at  p.  786.  cit- 
ing the  principal  case  as  authority,  said  that  the 
only  change  made  by  the  repeal  of  the  law  prorid- 
ing  an  examining  court  was,  that  after  the  repeal 
the  commitment  was  for  trial  whereas  before  it  was 
for  examination. 

Statutes— Proapoctlve.— "It  is  a  sound  rule  of  con- 
struction, that  a  statute  should  have  a  prospective 
operation  only,  unless  its  terms  show  clearly  a  leg- 
islative intention,  that  it  should  operate  retrospec- 
tively." The  court  in  Tennant  v.  Brookover,  12  W. 
Va.  848,  citing  the  principal  case.  See  also,  on  this 
point  Richmond  v.  Henrico  Co.,  88  Va.  204,  2  S.  £. 
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4.  Adge  Anthorlty  over  Jury— After  Dally  Adjonm- 

■•at-The  authority  of  a  jud^e  who  presides  at 
a  criminal  trial,  extends  over  the  jury  not  only 
daring  the  day  whilst  they  are  in  court,  but  after 
Uieadjoamment  for  the  day:  and  it  is  not  iUeral 
or  improper  for  the  Judfre  to  take  charge  of  a 
jaror  in  the  temporary  absence  of  the  sheriffs  to 
whom  the  jnry  has  been  committed. 

5.  Sc^watkMofJaron  from  Control  of  Offioer—Prliiui 
FWe  Vltiatw  Verdict. $— Separation  of  a  Juror  out 
of  the  custody  and  control  of  the  officers  havinff 
cliarveof  the  jury,  is  pHmafaeU  sufficient  to  vitiate 
the  verdict:  and  it  is  Incumbent  on  the  common- 
wealth to  refute  that  presumption,  by  disproving 
allprobabUlties  or  suspicions  of  tampering. 

1  9tatats-To  Wkstit  Appiles.|— The  act,  Ck>de,  edi. 
of  vm,  ch.  16.  S  18.  upon  the  construction  of  stat- 
ntes  applies  to  cases  of  repeal  of  statutes 
in  express  terms,  as  well  as  to  repeals  by  im- 
plication: and  it  preserves  the  rights  w^ich  are 
inherent  in  the  proceedings:  and  the  pro* 

486  ceedlngs  are  to  conform  *to  the  new  law. 
only  when  the  change  would  not  affect  or 
impair  these  rights:  and  this  whether  the  change 
in  the  proceedings  is  criminal  or  civil. 

At  the  October  term  of  the  Circtiit  court 
of  Henrico  county  for  1867,  James  Jeter 
Philips  was  indicted  for  the  murder  of  his 
wife,  Mary  Emily  Philips.  After  the  pris- 
oner was  arraigned,  and  was  called  upon 
to  answer  the  indictment  ag'ainst  him,  he 
tendered  a  plea  to  the  jurisdiction  of  the 
court,  because  he  says  **that  by  the  law  of 
tbe  land,  and  the  .statutes  in  such  case  made 
and  provided,  this  honorable  court  hath  no 
jnxisdiction  for  the  trial  of  said  indictment, 
protesting  that  he  has  not,  in  any  manner 
whatsoever,  demanded  or  assented  to  such 
trial,  and  that  he  has  never  been  in  any 
manner  before  this  court  until  the  finding 
of  said  indictment ;  and  this  he  is  ready  to 
▼crify,"  Ac.  This  plea  the  attorney  for 
the  Commonwealth  moved  the  court  to  re- 
ject, upon  the  ground  that  it  did  not  state 
what  court  had  jurisdiction  to  try  the  ac- 
cused for  the  offence  charged,  and  for  other 
gnmnds  apparent  in  said  plea;  and  the 
court  sustained  the  motion ;  whereupon,  the 
prisoner  excepted. 

Sep.  S:  Murdoch  v.  Franklin  Insurance  Ck).,  88  W. 
Vi.  407. 10  &  E.  Rep.  777:  fetewart  v.  Vandervort,  84 
W.  Va.  8M,  12  S-  E.  Rep.  736:  Fowler  v.  Lewis,  86  W. 
Va.  112.  14  S.  E.  Rep.  447;  Duval  v.  Malone,  14 
Gratt.  M. 

tSepsfstloa  of  Jurors  from  Control  of  Offltoor— Prima 
hcfc  Vlttates  Verdict.— To  the  same  effect  as  tbe 
fiftb  beadnote.  see  Barnes'  Case,  92  Va.  808,  88  S.  E. 
Bep.  784:  State  v.  Cartrirbt,  80  W.  Va.  40;  Flesher 
▼.  Hale,  28  W.  Va.  49:  State  v.  Harrison.  86  W.  Va. 
^  IS  S.  E.  Rep.  988:  Bennett  v.  Com..  8  Lelrh  746. 
See  also.  Epes*  Case,  5  Qratt  676;  Tooel  v.  Com.,  11 
Leiffb  714;  Jones  v.  Com.,  79  Va.  218. 

fStatoteft— Penalties,  Forfeitures,  PnaUbments— Ap- 
plies to  CIvfi  and  Criminal  Cases.— me  proposition 
laid  down  in  tlie  principal  case  by  Rrvss.  J.,  that  the 
enameration  "penalties,  forfeitures  and  punish- 
oentB"  is  not  to  be  restricted  to  criminal  cases  but 
refers  as  well  to  civil  cases,  has  been  expressly  sus- 
tained in  Mosby  V.  St.  Liouis  Mutual,  etc.,  Co.,  81 
OrattflM.  and/O0^iM><«. 


After  the  prisoner  had  pleaded  not  g'uilty, 
he,  by  his  counsel,  moved  the  court  to  quash 
the  venire  facias  upon  which  the  jury, 
about  to  be  called,  was  summoned.  The 
writ  bore  date  the  30th  day  of  September 
1867 ;  was  issued  by  the  clerk  of  the  County 
court  of  Henrico,  and  directed  to  the  sheriff 
of  the  county,  directing  him  to  summon 
twenty-four  freeholders  of  the  county  to 
appear  at  the  next  October  term  of  the  Cir- 
cuit court  for  the  trial  of  the  prisoner.  The 
attorney  for  the  Commonwealth  offered  in 
evidence  the  record  of  the  ezaminingr  court, 
by  which  the  prisoner  had  been  sent  on  for 
trial.  E^rom  this  record  it  appeared  that  on 
the  24th  of  June  1867,  the  prisoner  had  been 
committed  to  the  jail  of  the  county  by  a 
justice  of  the  peace  of  Henrico  county,  that 
he   might   be    examined    before    the 

487  *County  court  of  said  county,  for  the 
murder  of  Mary  Emily  Philips.     That 

the  said  County  court  met  for  the  trial  of 
the  prisoner  on  the  2d  of  July  1867,  when 
the  trial  commenced,  and  progressed  from 
day  to  day  until  the  13th  of  the  month, 
when  the  County  court  sent  him  on  for  trial 
to  the  Circuit  court  of  the  county.  The 
prisoner  objected  to  the  introduction  of  this 
record,  but  the  court  admitted  the  evidence, 
and  overruled  the  motion  to  quash  the  venire 
facias.  And  the  plaintiff  excepted  to  both 
the  opinions  of  the  court. 

After  a  very  protracted  trial,  the  jury 
could  not  agree  upon  a  verdict,  and  were 
discharged  by  the  court,  and  the  case  was 
continued.  It  again  came  on  for  trial  at  a 
special  term  of  the  court,  which  commenced 
on  the  15th  of  June  1868,  and  progressed 
until  the  9th  day  of  July  following,  when 
the  jury  found  the  prisoner  guilty  of  murder 
in  the  first  degree,  as  charged  in  the  in- 
dictment. 

Several  exceptions  were  taken  by  the 
prisoner  to  rulings  of  the  court ;  but  only 
one  of  these  was  the  subject  of  considera- 
tion in  this  court.  This  was  upon  amotion 
for  a  new  trial,  upon  the  ground  of  irregu- 
larity in  the  treatment  of  the  jury,  and  that 
after  the  evidence  had  been  fully  heard,  and 
before  the  verdict  had  been  rendered,  there 
had  been  a  separation  of  said  jury,  and  the 
absence  of  one  of  them  from  the  control 
and  custody  of  the  officers  having  them  in 
charge. 

It  appears  from  the  record,  that  the  jury 
was  made  up  of  persons  brought  from  the 
counties  of  Albemarle  and  Alexandria. 
When  the  court  adjourned  for  the  day,  dur- 
ing the  trial,  the  jury  were  committed  to 
the  charge  of  the  high  sheriff  and  of  two  of 
his  deputies,  who  were  sworn  each  day. 
During  the  adjournment  of  the  court,  the 
jury  were  kept  in  a  room  in  the  Exchange 
hotel,  where  the  judge  was  staying.  On 
the  3d  of  July  one  of  the  jurors  was  unwell, 
and  on  the  morning  of  the  4th  of  July 

488  the  judge  called  at   the  jury  room  *to 
enquire  after  him.     A  juror,   Thomas 

A.  Walters,  complained  to  the  judge  that 
the  excessive  heat  had  produced  a  sick 
headache,  and  asked  his  permission  to  sit 
in    the   open   air  on   the  porch.     This  was 


VR,  19Gratt— 12 


177 


19  QRATT. 


Virginia  Rbports,  Annotatbd* 


489,  A90.  A9I 


granted,  and  the  juror  proceeded  in  charge 
of  John  Smith,  one  of  the  deputy  sheriffs, 
to  the  back  porch  of  the  hotel,  and  whilst 
they  were  sitting  there  the  judge  took  a 
chair  near  them.  The  hotel  is  built  on  four 
sides  of  a  square,  with  a  large  vacant  space 
in  the  centre,  and  the  portico  runs  along 
three  sides  of  this  square ;  the  juror  and  the 
sheriff  were  seated  some  fifty  yards  from 
the  room  where  the  jury  were  kept,  and 
there  were  other  persons  sitting  about  on 
the  portico,  but  nothing  was  said  by  them. 

A  short  time  after  the  judge  took  his  seat, 
as  before  stated,  a  portion  of  the  jury  came 
with  W.  M.  McGruder,  another  sheriff,  who 
complained  of  being  lame,  and  requested 
Smith  to  take  charge  of  those  who  desired 
to  take  a  walk.  Smith  accordingly  went 
with  these  jurors,  and  the  judge  directed 
McGruder  to  return  to  the  jury  room,  where 
he  had  left  three  of  the  jurors  locked  up, 
saying  that  he  would  take  charge  of  Mr. 
Walters;  and  McGruder  accordingly  re- 
turned. In  a  few  minutes  thereafter — the 
juror  estimated  them  at  from  three  to  four 
—the  judge  went  with  the  juror,  Walters, 
to  the  jury  room.  No  conversation  in  re- 
lation to  the  trial  took  place  between  the 
judge  and  the  juror;  and  the  prisoner, 
through  his  counsel,  says  in  his  petition 
for  a  writ  of  error  to  this  court,  that  he 
does  not  mean  in  the  slightest  degree  to 
impugn  the  integrity  of  the  judge,  for 
whose  fairness  and  impartial  candor  he  en- 
tertains the  highest  respect.  He  is  advised, 
however,  that  an  error  in  law  was  com- 
mitted, and  he  so  assigns  it  for  error. 

The  court  having  sentenced  the  prisoner 
in  pursuance  of  the  verdict,  he  applied  to 
this  court  for  a   writ  of  error;  which  was 

awarded. 
489         *The  case  was  argued   by  Guigon, 
M.  Johnson  and   Crump,  for  the  pris- 
oner ;  and  the  Attorney  General  and  Young, 
for  the  Commonwealth. 

Guigon  for  the  prisoner: 

In  June  1867,  James  Jeter  Philips  was 
arrested  in  the  county  of  Henrico,  charged 
with  the  murder  of  his  wife.  In  the  month 
of  June,  he  was  examined  by  a  single  mag- 
istrate and  sent  on  for  examination  to  the 
next  County  court,  whose  .  term  commenced 
on  the  1st  Monday  of  July,  that  being  the 
2nd  day  of  the  month.  His  examination 
before  the  County  court  commenced  on  the 
2nd  of  July  and  was  continued  until  the 
13th,  when  he  was  remanded  by  the  exam- 
ining court  to  the  next  term  of  the  Circuit 
court,  which  met  in  October.  On  the  26th 
of  October  an  indictment  was  found,  and 
to  this  indictment,  he  tendered  a  plea  to 
the  jurisdiction,  which  set  forth  that  he 
had  not  demanded  or  assented  to  be  tried 
in  that  court,  and  had  never  been  before 
the  court  until  the  finding  of  the  indictment. 
This  plea,  the  court  below  rejected,  upon 
the  ground  that  while  denying  its  jurisdic- 
tion, the  plea  set  up  no  other  jurisdiction. 
The  prisoner  thereupon  demurred  generally 
to  the  indictment  and  each  count,  and  the 
court   overruled    the   demurrers.     He   then 


moved  to  quash  the  indictment,  whicii  mo- 
tion the  court  also  overruled.  After  plead* 
ing  to  the  indictment  he  moved  the  court  to 
quash  the  venire  facias,  and  the  attorney 
for  the  Commonwealth  offered  to  supple* 
ment  the  record  with  the  record  of  tbe  ex- 
amining court ;  which  was  objected  to,  and 
objection  overruled,  the  record  of  ezamining^ 
court  admitted,  and  motion  to  quash  the 
venire  facias  overruled,  and  exception 
taken. 

At  the  October  term,  the  jury  empanneled 
failed  to  agree,  and  the  case  was  continued 
to  a  special  term  in  June  1868,  when  the 
accused  was  convicted. 

After  the  verdict,  a  motion  for  new 

490  trial   was   made  *on    the    ground     of 
separation  of  jury  and  irregularity  in 

their  treatment.  The  ground  of  the  motion 
for  new  trial  was,  that  after  the  evidence 
in  the  case  was  closed  and  the  argument 
had  begun,  one  of  the  jurors  who  were  lodg^* 
ing  at  the  same  hotel  with  the  judg-e,  com* 
plaining  of  sickness,  asked  permission  of 
the  judge,  who  had  gone  to  the  room  where 
the  jury  were,  to  sit  in  the  open  air  in  the 
porch  of  the  hotel ;  that  the  juror  went  into 
the  portico  with  one  of  the  deputy  sheriffs, 
and  while  they  were  sitting  there,  the  judge 
took  his  seat  near  them,  the  deputy  sheriff 
returned  to  the  jury  room,  leaving  the  juror 
and  the  judge  in  conversation  together, 
where  they  remained  for  about  five  minutes, 
when  the  juror  returned  to  the  jury  room. 
It  appeared  by  the  affidavit  of  the  juryman 
that  nothing  was  said  about  the  trial  except 
a  compliment  by  him  to  the  speech  of  one 
of  the  counsel.  The  place  where  the  judgv 
and  juryman  were  sitting,  was  a  place 
frequented  by  the  guests  and  visitors  of  the 
hotel,  and  there  were  several  persons  sitting' 
around. 

1st,  as  to  question  of  jurisdiction.  By 
Sess.  Acts  1866-7,  pp.  915-946,  the  whole 
system  of  criminal  proceedings  is  chang-ed. 
Before  those  acts  went  into  operation  (1st 
July  1867),  all  felonies  were  examined  t>y 
an  examining  court  and  tried  by  the  Circuit 
court.  By  these  acts,  examining'  courts  were 
abolished,  {  1,  p.  915;  and  by  {  1,  p.  931, 
it  is  expressly  declared  that  trials  for  felony 
shall  be  in  a  County  or  Corporation  court. 
They  further  provide,  that  the  accused., 
when  before  the  County  court,  may  elect  to 
be  tried  before  a  Circuit  court,  p.  931. 
There  are  also  some  exceptional  cases, 
where  it  is  provided  the  Circuit  court  may 
try,  but  they  do  not  apply  to  the  case  a.t 
bar.  By  {  16,  p.  929,  it  is  also  provided 
that  when  a  prisoner  is  indicted  before  a 
Circuit  court  by  a  grand  jury,  the  proceed* 
ings  must  be  certified  to  the  County  court. 
By    the    constitution  of  this   State, 

491  the   Circuit   courts  *have  such    juris- 
diction only  as  is  given   them  by  the 

legislature. 

By  the  provisions  of  the  law  just  cited, 
the  Circuit  courts  are  disrobed  of  the  power 
to  try  felonies,  except:  1st.  When  pending- 
in  court  on  the  1st  July  1867 ;  2nd.  When 
the  prisoner  elects  to  be  tried  there.  These 
are  the  only  classes  of  cases  in  which  felo- 
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nies  can  be  tried  by  the  Circuit  court  since 
the  Ist  of  July.  The  record  shows:  1st. 
That  this  case  was  not  pending  in  the  Cir- 
cuit court  on  the  1st  of  July,  or  until  Octo- 
ber. 2nd.  The  plea  in  abatement  and  his 
a£BdaTit  show  that  he  never  elected  to  be 
tried  in  the  Circuit  court. 

If  then,  the  Circuit  court  had  no  jurisdic- 
tion to  try  this  case,  the  only  remaining* 
qnestion  to  be  considered,  is :  has  the  ques- 
tion of  jurisdiction  been  properly  raised, 
and  is  it  properly  before  this  court? 

We  maintain  upon  authority  that  the 
question  of  the  jurisdiction  of  a  court  to 
txj  a  criminal  case  may  be  raised  in  any  of 
the  following^  forms:  1st.  By  motion  to 
quash  the  venire  facias ;  2nd.  Demurrer  to 
&e  indictxnent  and  motion  to  quash ;  3d. 
Plea  to  jurisdiction;  4th.  General  issue; 
StiL  On  motion  for  a  new  trial;  6th.  On 
motion  in  arrest  of  judgment.  In  fine  that 
the  authorities  fully  maintain  the  proposi- 
tion that  whenever  it  appears  in  any  man- 
ner in  a  criminal  cause,  that  the  court  has 
not  jurisdiction,  the  question  of  jurisdiction 
arises  and  will  be  considered  and  decided, 
and  no  technical  presentation  is  necessary. 

In  this  case,  the  question  of  jurisdiction 
first  arises  on  the  motion  to  quash  the 
venire  facias,  sent  forward  by  the  clerk  of 
the  examining  court  to  the  Circuit  court. 
It  may  be  objected  that  this  motion  to 
quash  the  original  venire  facias  was  on  the 
first  trial.  The  answer  to  this  is,  that  it 
stood  at  the  threshold  of  all  trials,  shewing 
that  the  case  was  sent  up  from  an  impossi- 
ble tribunal — an  examining  court,  which 
had  been  abolished — for  trial  in  a  court 
from  which  the  authority  to  try  had 
^  been  expressly  *taken  away  by  stat- 
ute. It  was  not  like  a  bill  of  excep- 
tions taken  during  a  trial.  It  was  upon  a 
necessary  preliminary  to  any  trial  and  to 
aU  trials. 

Objection  to  jurisdiction,  if  apparent  on 
record,  may  be  taken  advantage  of  at  any 
itage  of  proceedings.  Marty n  v.  Com., 
1  Mass.  R.  347 ;  I^awrence  v.  Smith,  5  Mass. 
R.  362;  State  v.  Turner,  Wright's  R.  21; 
Hiunphrey  v.  State,  Minor's  R.  64;  Capron 
T.  Van  Noorden,  2Cranch'sR.  126;  Killand 
▼.  Capriess,  2  Dall.  R.  368. 

2d.  On  demurrer  to  indictment,  where  a 
coart  is  of  limited,  local  or  inferior  juris- 
diction, the  face  of  the  pleadings  must  show 
the  jurisdiction.  Kemp  v.  Kennedy,  5 
Cranch's  R.  172;  Albre  v.  Ward,  8  Mass. 
K-  86;  Powers  v.  People,  4  Johns.  R.  292; 
Den  v.  Turner,  9  Wheat.  R.  541 ;  Hill  v. 
Pride,  4  Call  107 ;  State  v.  Hardy,  2  Mass. 
R.  303.  In  the  last  mentioned  case  the 
prisoner  was  arraigned  before  a  single 
judge,  the  statute  requiring  him  to  be  heard 
and  tried  before  three  judges.  There  was 
00  plea  entered  except  **not  guilty;"  only 
a  memorandum  of  the  fact  that  one  judge 
was  present  at  arraignment  by  the  clerk  on 
the  indictment.  The  Supreme  court  set 
aside  the  judgment. 

In  Capron  v.  Van  Noorden,  it  was  decided 
that  a  court  of  limited  jurisdiction  must  see 
that  it  has  jurisdiction.     Unless  it  appear. 


the  Supreme  court  will  reverse,  even  on 
application  of  the  plaintiff  who  sought  its 
jurisdiction.  In  Lord  Coningsby's  case,  9 
Mod.  R.  95,  where  there  is  limited  jurisdic- 
tion, demurrer  will  lie.  In  Queen  v.  Serra 
et  als.,  61  Eng.  C.  L,.  R.  53,  where  there 
was  no  plea  to  jurisdiction  or  in  abatement, 
after  full  discussion  by  common  lawyers  and 
civilians,  the  court  held  that  the  Stat.  7  A 
8  Vic.  ch.  2,  which  gave  the  courts  jurisdic- 
tion of  felonies  committed  at  sea,  did  not 
authorize  a  conviction  for  homicide  com- 
mitted by  a  foreigner  on  a  vessel  captured 
as  a  slaver. 

3d.    Plea  to  jurisdiction.     It   is   objected 

that   this    plea    is    bad     because    it    does 

not     show     jurisdiction     elsewhere. 

493  *This   doctrine   only   applies   to   the 
Courts  of  Westminster,    which,    says 

Bacon,  of  the  King's  Bench,  *'hath  so  sov- 
ereign a  jurisdiction  that  an  act  of  parlia- 
ment appointing  all  crimes  of  a  certain 
denomination  to  be  tried  before  certain 
judges,  doth  not  exclude  the  jurisdiction  of 
this  court,  without  express  words.*'  Ba- 
con's Abr.,  Court  of  K.  B.  vol.  2,  690.  In 
Doctrina  placitendi  295,  ^'Courts  of  West- 
minster must  ever  be  esteemed  the  Superior 
courts  of  the  realm ;  and  the  supposition  is 
that  every  thing  is  done  within  their  juris- 
diction unless  the  contrary  especially  ap- 
pears. On  the  other  hand  not  any  thing 
shall  be  intended  within  the  confined  juris- 
diction of  an  inferior  court  but  what  is 
expressly  alleged.  In  the  Earl  of  Derby  v. 
Athol,  1  Ves.  sr.  R.  202,  Lord  Hardwicke 
said:  ^'Nothing  is  out  of  the  jurisdiction  of 
this  court  unless  another  jurisdiction  is 
shown ;  but  in  an  inferior  court  of  limited, 
local  jurisdiction,  nothing  shall  be  intended 
to  be,  which  is  not  alleged  to  be  within  its 
jurisdiction."  So  in  Bishop  of  Sodor  v. 
Earl  of  Derby,  2  Ves.  sr.  338,  Lrord  H.  re- 
ferring to  his  decision  in  Athol  v.  Derby, 
says,  *^ where  a  plea  to  the  jurisdiction  is 
to  a  court  of  general  jurisdiction,  you  must 
show  where  the  jurisdiction  is,  but  if  it  is 
an  inferior  court,  you  need  only  plead 
thereto  and  not  show  where  it  is."  King 
V.  Hon.  Robt.  Johnson,  6  East's  R.  583,  fol- 
lows the  last  named  cases.. 

Upon  these  authorities  (and  many  more 
might  be  cited)  if  the  Circuit  court  is  a 
court  of  inferior,  limited,  local,  or  circum-* 
scribed  jurisdiction,  it  is  not  necessary  to 
show  another  jurisdiction,  and  the  plea 
which  simply  denies  the  jurisdiction  is 
good.  By  the  constitution,  the  jurisdiction 
of  the  Circuit  court  is  not  inherent — not 
original — not  absolute,  but  to  be  prescribed 
by  law.  Such  jurisdiction  as  the  law  gives 
it,  it  has,  and  no  other.  Whenever  the  law 
changes,  its  jurisdiction  is  modified,  en- 
larged or  diminished.  What  was  its  juris- 
diction after  the  1st  of  July  1867,  limited 
or  unlimited — general  or  special? 

494  *The  law,  after  that  date,  made  its 
jurisdiction  limited  and  special.     The 

same  power  that  had  given  it  jurisdiction, 
had  taken  away  its  jurisdiction  and  given 
it  to  another  court.  The  jurisdiction  which 
this  court  assumed  had  been  given  by  per- 
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«mptorj  language  'to  the  County  court. 
This  plea,  therefore,  contains  all  the  re- 
quirements of  the  law  and  it  was  error  in 
the  court  below  to  reject  it. 

4th.  The  courts  have  also  held  that  where 
there  is  no  jurisdiction,  ** not  guilty,"  or 
plea  in  bar  is  sufficient.  Nabob  of  Camatic 
V.  K.  India  Co.,  1  Ves.  jr.  372;  West  v. 
Turner,  6  Ad.  &  El.  R.  614. 

2nd.  Upon  the  question  of  separation  of 
jury  and  power  of  judge. 

The  judge  who  tries  a  case  has  no  power 
by  statute  over  the  jury.  The  sheriff  has 
by  law  control  of  the  jury. 

Riotous  conduct  in  the  presence  of  a 
judge,  during  recess  of  court,  is  no  con- 
tempt.    Stuart's  case,  2  Va.  Cas.  320. 

In  Dandridge's  case,  2  Va.  Cas.  406,  it 
was  held  to  be  contempt  to  offer  insult  to 
the  judge  for  an  opinion  expressed  in  a  case 
tried  by  him  and  on  the  docket  for  trial 
again.  All  the  judges  base  their  opinion 
upon  the  public  policy,  which  requires  that 
the  judge  shall  be  unbiased  and  free  to  de- 
cide. Judge  Dade  in  his  opinion  declares 
that  Com.  v.  Stuart  decides  that  in  intervals 
of  adjournment,  during  the  term,  the  court 
is  not  to  be  regarded  as  sitting,  so  as  to 
subject  one  to  the  process  of  attachment 
for  such  conduct  to  the  judge  as  would  have 
amounted  to  contempt  during  the  session  of 
the  court. 

In  Sargeant  v.  Roberts,  1  Pick.  R.  337, 
the  Supreme  court  of  Massachusetts  decided, 
unanimously,  that  ^^when  the  court  is  ad- 
journed, the  judge  carries  no  power  with 
him  to  his  lodgings,  and  has  no  more  au- 
thority over  the  jury  than  any  other 
495  person."  This  *was  a  civil  case,  and 
the  court  say  ^*it  is  impossible  to 
complain  of  the  substance  of  the  communi- 
cation made  by  the  judge  to  the  jury:  and, 
nevertheless,  they  reversed  the  judgment  of 
the  court  below  and  set  aside  the  verdict. 

In  Cochran  v.  State,  7  Humph.  (Tenn.) 
R.  544,  the  facts  attending  the  going  at 
large  of  the  jury  are  not  stated ;  but  the 
court  say  ^'too  much  strictness  cannot  be 
used  to  keep  a  jury  charged  with  the  life 
and  liberty  of  ^  citizen,  from  mingling 
with  the  community  during  their  delibera- 
tions ;  more  especially  where  there  is  any 
excitement  against  a  prisoner." 

In  Jones  v.  State,  2  Blackf.  (Ind.)  R.  475, 
the  verdict  was  set  aside,  and  a  new  trial 
granted,  because  the  record  did  not  show 
affirmatively,  that  during  adjournment  from 
day  to  day  the  jury  had  been  placed  in  the 
custody  of  the  proper  and  sworn  officers. 

In  McCann  v.  State,  9  Smedes  &  Mar.  R. 
465,  held  that  if  the  jury,  or  any  part  of  it, 
are  with  an  officer  not  specially  sworn,  or 
have  intercourse  with  third  persons,  the 
possibility  of  influence  must  be  wholly  neg- 
atived. 

In  Moody  v.  Pomeroy,  4  Denio  R.  115,  (N. 
Y.)  a  civil  case,  the  judge  went  into  the 
jury  room  while  they  were  deliberating,  and 
gave  instructions,  which  were  correct,  but 
without  express  consent  of  parties ;  though 
they  knew  he  was  going  and  did  not  object. 


New  trial  was  awarded.     So  in  the   case  of 
Taylor  v.  Betsford,  13  John.  (N.  Y. )  4S7. 

Hines  v.  State,  8  Humph.  R.  (Tenn. )  597, 
the  fact  of  a  separation  of  a  juror  being 
established,  the  possibility  of  tampering 
exists,  and  prima  facie  the  verdict  is  vi- 
cious; and  the  affidavit  of  the  juror  is  not 
sufficient  to  show  that  he  had  not  been 
tampered  with.  In  this  case,  the  jurors 
had  not  been  sworn,  but  had  been  selected 
and  placed  in  the  hands  of  an  officer.  The 
juror  swore  he  was  taken  suddenly  ill, 

496  and  conversed  with  *no  one ;  and  when 
the  officer  found  him  immediately  af- 
terwards he  was  ill.     But  the  court  set  the 
verdict  aside  for  this  separation. 

Wesley  v.  State,  11  Humph.  R.  502,  de- 
cides that  in  case  of  capital  felony,  the 
judge  has  no  power  to  authorize  separation 
of  the  jury  even  with  consent  of  the  aocnsed. 

It  seems  that  by  the  New  York  statutes, 
constables  are  required  to  take  charge  of 
the  juries  in  civil  cases.  A  person  other 
than  a  constable  being  sworn  in  to  take 
charge  of  the  jury  by  the  judge,  the  Supreme 
court  (Staley  v.  Barhite,  2  Caines'  R.  221), 
set  aside  the  verdict  on  that  ground.  In 
State  V.  Shippen,  Drayton's  R.  169,  the 
Supreme  court  of  Vermont  set  aside  the 
verdict  because  of  the  temporary  separation 
of  a  juror  from  his  fellows.  In  Hare  v. 
State,  4  How.  Miss.  R.  187,  the  Supreme 
court  of  Mississippi,  Justice  Shakey  delir- 
erin^  the  opinion  of  the  court,  set  aside  a 
verdict  because  a  person  not  sworn,  was 
permitted  to  remain  in  the  jury  room  for  a 
few  minutes  in  the  absence  of  the  sheriff, 
though  it  appeared  nothing  was  said  about 
the  case. 

When  there  is  a  temporary  separation  of 
a  jury,  it  is  not  necessary  for  the  accused 
to  offer  any  further  evidence ;  the  verdict 
will  be  set  aside  because  there  is  a  possibil- 
ity of  tampering. 

Chief  Justice  Shaw,  delivering  the  opin- 
ion of  the  Supreme  court  of  Massachusetts 
in  Commonwealth  v.  Roby,  12  Pick.  R.  406, 
519,  after  commenting  on  all  the  authorities, 
says:  '^The  result  of  the  authorities  is,  that 
when  there  is  an  irregularity  which  may 
affect  the  impartiality  of  the  proceedings,** 
as  **when  the  jury  have  improperly  sepa- 
rated themselves  or  have  had  communica- 
tions not  authorized,  or  have  been  exposed 
to  the  effect  of  influence,  there,  inasmuch 
as  there  can  be  no  certainty  that  the  verdict 
has  not  been  improperly  influenced,  the 
proper  and  appropriate  mode  of  correction 
or  relief  is  by  undoing  what  is  thus  im- 
properly, and  may  have  been  corruptly, 
done.*' 

497  *Following    up   the    Virginia  deci- 
sions,    it    was    held    in    Mississippi 

(Organ  v.  State,  26  Miss.  R.  78),  that  where 
a  juror  separated  himself  for  a  few  minutes 
from  his  fellows,  this  of  itself  vitiates  the 
verdict;  and  the  affidavit  of  the  juror  is 
inadmissible  to  justify  his  conduct  during 
his  absence. 

Kastwood  v.  People,  3  Parker's  R.  25, 
relies  upon  McCaul's  case,  and  after  full 
examination   of    all    the   authorities,    lays 
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down  the  rule  that  any  separation  of  the 
jury  is  sufficient  to  vitiate  a  verdict,  unless 
it  is  shown  by  incontrovertible  testimony, 
that  no  injury  could  have  been  done ;  and 
the  oath  of  the  juror  is  not  to  be  received 
for  that  purpose. 

In  California,  where  by  statute  the  jury 
may  separate  by  leave  of  court,  it  was  held. 
People  V.  Backus,  5  Calif.  R.  275,  that  any 
separation  of  the  jury,  without  such  leave, 
vitiated  the  verdict;  and  the  affidavit  of 
the  juror  cannot  be  received  to  purge  his 
condnct. 

The  Supreme  court  of  Minnesota,  Hoberg 
T.  State,  3  Minn.  R.  262,  decided  that  after 
the  jury  have  retired  to  consider  of  their 
rerdict,  the  judge  has  no  more  right  than 
any  other  person  to  communicate  with  them, 
without  the  consent  of  the  accused  and  his 
counsel;  and  this  even  where  the  communi- 
cation from  the  judge  to  the  jury  was  merely 
to  inform  them  that  if  they  wished  any  in- 
formation on  matters  of  law  they  should 
come  into  court  and  ask  for  it.  Because  of 
this  communication  the  verdict  of  the  jury 
in  the  case  was  set  aside. 

In  Virginia,  McCaul's  case,  1  Va.  Cas. 
272,  the  General  court  decided  that  a  tem- 
porary separation  of  a  juror,  though  his 
affidavit  showed  that  there  was  no  tamper- 
ing and  no  conversation  about  the  case, 
vitiated  the  verdict ;  and  it  was  also  held 
that  where  a  juror  visited  his  family  in 
charge  of  the  officer  and  went  up  stairs  to 
see  lus  sick  child  for  a  few  minutes,  though 
he  testified  that  nothing  was  said 
49B  daring  his  absence  *about  the  trial, 
that  this  was  proper  cause  for  setting 
tiie  yerdict  aside.  In  Mills'  case,  7  Leigh 
7S1.  the  jury  brought  in  an  imperfect  ver- 
dict and  were  dismissed,  but  immediately 
called  back  before  they  had  left  the  court 
room,  except  one  who  had  gone  a  short  dis- 
tance with  the  sheriff ;  and  they  then  re- 
tnmed  and  corrected  their  verdict ;  this  was 
groand  for  new  trial. 

On  the  strength  of  these  authorities  we 
wbmit— 

1st.  That  except  while  the  court  is  in 
Bession,  the  judge  has  no  more  to  do  with 
tfae  jury  than  any  indifferent  person. 

2nd.  That  if  there  be  a  separation  of  a 
juror  from  his  fellows,  not  in  charge  of  an 
officer  sworn  to  keep  him  in  charge,  so  that 
tbere  is  a  possibility  he  may  have  been 
tampered  with,  it  vitiates  the  verdict,  un- 
te  by  independent  testimony  it  is  siiown 
that  nothing  wrong  was  done  during  such 
Reparation. — ^That  there  was  a  separation 
in  this  case  of  a  juror  from  his  fellows,  and 
from  the  proper  and  sworn  officers,  is  clearly 
proved;  and  there  is  no  evidence  of  what 
transpired  during  that  separation,  except 
the  affidavit  of  the  juror  himself,  who  states 
that  the  argument  of  one  of  the  counsel  was 
aUnded  to.  If  this  be  not  good  ground  for 
*  new  trial,  then  this  court  must  not  only 
disregard  the  adjudicated  cases  from  the 
highest  tribunals  of  nearly  every  State  of 
the  Union,  but  must  disregard  the  former  de- 
cisions of  our  own  highest  court — decisions 
which  have  been  followed  and  canonized  as 


law  by  the  Supreme  courts  of  many  States. 

Toung,  with  whom  was  the  Attorney 
General,  for  the  Commonwealth : 

The  first  and  most  difficult  question 
which  is  presented  in  the  consideration  of 
this  case,  is  the  question  of  jurisdiction. 
And  while  it  might  be  well  contended,  on 
behalf  of  the  Commonwealth,  that  in  no 
one  of  the  numerous  modes,  in  which 

499  the  point  is  sought  to  be  ^raised  by 
the  prisoner,  has  it  been  so  presented 

that  this  court  can  consider  it ;  nevertheless 
in  view  of  the  fact  that  the  court  has,  par- 
ticularly in  its  recent  decisions,  evinced  a 
strong  inclination  to  consider  and  give  full 
weight  to  objections  to  the  jurisdiction  in 
criminal  cases,  no  matter  how  or  when 
raised,  the  case  will  be  treated  in  the  argu- 
ment as  if  the  record  of  the  examining 
court,  upon  which  alone  the  question  of  ju- 
risdiction can  be  raised,  was  fully  open  to 
the  inspection  of  this  court  at  any  and  all 
of  the  stages  of  the  prosecution  in  the  court 
below. 

The  solution  of  the  question  depends  upon 
the  proper  construction  to  be  given  to  the 
act  of  April  27th,  1867,  entitled  <'an  act  to 
revise  and  amend  the  Criminal  Procedure." 
Sess.  Acts  of  1866-'7,  p.  915.  Was  this  act 
intended  to  be  prospective  in  its  character, 
and  to  apply  to  prosecutions  after  the  1st  of 
July  1867,  the  day  on  which  it  went  into 
operation ;  or  was  it  intended  to  apply  in 
all  its  provisions  to  prosecutions  originating 
as  well  before  as  after  that  day? 

In  this  case,  the  prisoner  was  arrested  in 
the  month  of  June,  and  had  his  examination 
before  a  justice,  who  determined,  on  the 
24th  day  of  June  1867,  to  commit  for  further 
proceedings.  As  the  law  was  on  that  day, 
the  justice  had  no  alternative  but  to  send 
him  to  an  examining  court;  and  there  not 
being  time  to  call  a  special  session  of  such 
court,  he  was  necessarily  remanded  for  ex- 
amination before  the  County  court  at  its 
next  regular  term,  which  commenced  on 
the  2d  of  July :  and  he  acted  accordingly. 
From  the  date  of  this  commitment,  his  case 
was  no  longer  within  the  power  of  the  jus- 
tice, but  was  pending  in  the  examining 
court.  See  Hamlett  v.  Commonwealth,  3 
Gratt.  82. 

And  the  question   presented    is,  whether 
the  repeal  of  chapter  205  of  the  Code,  au- 
thorizing examining  courts,  applies  to  this 
case,  so  as  either  to  destroy  the  prosecution 
entirely    at  that  stage,  or  to  require 

500  that  it  be  thereafter  'proceeded  with, 
if   at  all,    under  the  act  of  the  27th 

April  1867.  Now  this  is  a  question  of  leg- 
islative intention,  and  this  intention,  ac- 
cording to  the  cardinal  rules  of  construction, 
is  the  great  point  to  be  arrived  at.  No  law 
will  be  so  construed  as  to  defeat  the  legis- 
lative intent;  but  to  carry  it  out.  The  pur- 
poses of  this  act,  as  declared  in  its  title, 
were  ^*to  revise  and  amend  the  Criminal 
Procedure."  Its  avowed  object  was  the 
promotion  of  justice ;  to  recognize  and  pun- 
ish crimes ;  not  to  repeal  the  statutes  con- 
cerning them.  It  recognized  an  existing 
status   of  criminal   proceedings,    which  it 
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sought  to  revise  and  amend,  for  the  fur- 
therance or  supposed  furtherance  of  justice. 
From  its  very  nature  it  must  be  regarded 
as  a  prospective  statute.  Its  operation  was 
postponed  until  a  future  day.  It  recognized 
an  existing  state  of  criminal  proceedings, 
which,  until  it  went  into  active  operation, 
its  framers  must  have  known  and  expected 
would  furnish  the  rule  of  proceeding  against 
persons  charged  with  crime.  Nor  could 
they  have  rationally  expected  any  change 
to  take  place  in  these  proceedings  until  the 
new  law  went  into  effect.  They  must,  nec- 
essarily, have  known  that  criminal  proceed- 
ings would  be  in  existence  and  progress  in 
many  cases  and  in  various  stages,  at  the 
time  fixed  upon  for  the  new  law  to  go  into 
operation ;  and  it  cannot  be  presumed  that 
it  was  the  intention  of  the  legislature  by 
this  new  act  to  nullify  all  or  anything  that 
might  have  been  done,  and  legally  done,  in 
any  case  under  the  old  law  towards  the  trial 
of  a  person  charged  with  crime.  And  if 
such  a  result  is  produced  by  any  given  con- 
struction of  any  portion  of  the  new  law, 
that  fact  of  itself  would  afford  the  very 
strongest  reason  for  not  adopting  any  such 
construction. 

An  examination  of  the  structure  of  the 
new  act  will  render  it  manifest  that  the 
changes  proposed  were  intended  to  be  pro- 
spective in   their  character  and  operation. 

Such  is,  moreover,  the  general  rule  of 
501      construction.     *1  Bishop  on  Criminal 

Law,  {{  66  and  170 ;  Sedgwick  on  Stat, 
and  Const.  Law,  pa.  190,  191.  The  pro- 
ceedings for  the  prevention  of  crime  and 
for  the  arrest  of  a  {Msrson  charged  therewith, 
are  the  same  as  those  contained  in  the 
former  law.  The  first  step,  however,  taken 
by  the  justice  looking  to  the  trial  of  the 
accused,  is,  in  cases  of  felony  totally 
changed.  The  commitment,  which  before 
was  for  examination,  is  under  the  new  law 
a  commitment  for  trial.  The  examining 
court  which  was  under  the  former  law  a 
step  between  the  commitment  by  the  justice 
and  the  trial  of  the  accused,  fell  as  a  nec- 
essary consequence  of  the  change  in  the 
form  of  commitment.  It  is  no  longer  a 
commitment  for  examination,  but  for  trial. 
It  is  thus  apparent  that  this  new  system 
must  have  contemplated  future  prosecutions, 
at  least  from  the  period  of  commitment.  It 
could  not  have  been  intended  to  apply  to 
those  prosecutions  in  which  the  very  first 
step  taken  by  the  justice  was  in  a  totally 
different  direction.  The  prosecutions  in- 
ten*ded  to  be  embraced  within  it,  were  those 
in  which  the  commitment  could,  under  the 
law  in  force  at  the  time,  only  be  a  commit- 
ment for  trial.  Hence,  the  abolition  of  the 
examining  court  could  only  with  reason  be 
applied  to  the  class  of  prosecutions  in  which 
the  commitment  was  and  could  only  be  for 
trial;  in  other  words  to  prosecutions  in 
which  the  commitment  was  made  under  the 
new  law  and  after  it  went  into  effect  on 
the  1st  July.  For  to  apply  this  repeal  of 
the  examining  court  to  cases  of  prior  com- 
mitment for  the  avowed  object  of  examina- 
tion, would  be  to  make  the  legislature  intend 


to  nullify  the  prior  act  of  commitment,  and 
declare  it  inoperative  as  to  its  ultimate 
object.  When,  therefore,  the  repeal  of  the 
charter  concerning  examining  courts,  went 
into  effect  on  and  after  the  1st  July  1867,  it 
so  went  into  effect  as  a  part  and  as  a  part 
only  of  the  new  system  of  commitment  for 
trial  in  the  County  court;  and  such 
repeal  must  be  intended   to  apply   to 

502  *^those  cases,  and  to  those  cases  only, 
which   could  have  been  legitimately 

initiated  by  a  commitment  for  trial;  in 
other  words  to  those  cases  only  in  which 
the  commitment  took  place  after  the  new 
law  went  into  effect,  or  after  the  1st  July 
1867.  It  thus  would  appear  that  this  repeal 
had  no  application  to  or  effect  upon  the 
functions  of  the  County  court  in  cases  where 
those  functions  had  been  called  into  exist- 
ence legitimately  by  a  commitment  for  ex- 
amination made  prior  to  the  1st  July  1867; 
and  such  repeal  could  not,  therefore,  sus- 
pend or  otherwise  affect  the  exercise  of  those 
functions  in  the  present  case.  That  court, 
so  far  as  the  present  case  is  concerned, 
which  was  then  pending  in  it,  remained  in 
existence  notwithstanding  the  repeal,  and 
properly  convened  and  proceeded  to  examine 
the  accused. 

The  provisions  of  { 18,  chapt.  xvi.,  p.  115, 
of  the  Code  of  1860,  concerning  the  con- 
struction of  statutes,  fully  harmonize  with 
and  sustain  this  view.  Criminal  prosecu- 
tions, as  well  as.  civil  suits,  are  embraced 
within  its  manifest  scope  and  purpose.  It 
contemplates  the  Existence  of  former  pro- 
ceedings, inasmuch  as  it  speaks  of  ^^^no- 
ceedings  thereafter  had,"  of  convictions 
and  judgments  thereafter  to  be  obtained. 
It  plainly  intended  to  leave,  unaffected  by 
the  repead  of  any  law,  all  offences  committed 
before  the  law  passed,  all  *^  acts  done,  rights 
accrued,  or  claims  arising"  before  the  new 
law  takes  effect.  These  it  intends  to  pre- 
serve, not  to  impair  and  defeat. 

By  reference  to  the  Report  of  the  Revisors, 
1847-'8,  p.  75,  {  21,  it  will  be  seen  that  this 
section,  as  originally  reported  by  them  to 
the  legislature,  contained  after  and  in  con- 
nection with  the  words,  ^'save  only  that  the 
proceedings  thereafter  had,"  the  words  **in 
any  prosecution,  suit  or  proceeding,  whether 
brought  before  or  after  the  new  law  takes 
effect;"  and  thus  demonstrating  that  the 
section  intended   to  refer  to  and  pre- 

503  serve  *all  proceedings  in  prosecutions 
taken  under  the  old  law.     These  last 

words  are  omitted  in  the  section  as  it  finally 
passed;  but  manifestly  omitted  in  pur- 
suance of  the  system  of  brevity  attempted 
by  the  Code,  and  because  their  omission  did 
not  affect  the  meaning  of  the  section.  In 
the  note  of  the  revisors  to  this  section,  as 
proposed  by  them,  it  is  declared  that  their 
object  was  to  avoid  the  repetition  of  the 
repealing  and  saving  clauses  which  occur 
in  the  Code  of  1819,  by  enacting  a  general 
clause  applicable  to  all  statutes.  So  the 
effect  of  this  section  upon  the  Code,  and 
upon  all  future  amendments  of  it,  is  the 
same  as  if  its  provisions  were  repeated  at 
the  end  of  every  new  statute.     The  court  is 
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referred  upon  this  point  to  Acts  of  1847-'8, 
ch.  27,  p.  164;  Code  of  1849,  ch.  216,  {  2; 
KeT.  Stat  of  Massachusetts  of  1836,  p.  300, 
ch.  146,  and  notes;  Genl.  Stats.  Mass.  of 
1860,  p.  880. 

Bat  it  is  insisted  on  the  other  side,  that 
nnder  the  above  provision,  the  proceedings 
in  this  case  should  have   conformed  to  the 
new  law,  after  the  Ist  of  July   1867.     While 
it  may  be  true  that  this  conformity   should 
take  place  **so  far  as  practicable,"  yet  the 
question   arises   was   it   practicable  in  the 
present    case?      On    the    1st    July,    when 
the  new  act  took   effect,    it  found  the  pris- 
oner's case  pending  in  the  examining  court, 
upon  a  perfectly  valid  commitment  for  ex- 
amination,   under  the  laws  in  force  at  the 
txine  it  was  made.     Now,  by   what    process 
can  this  commitment  for  examination  under 
the  existing  law,  be  converted  subsequently 
into  a  commitment    for  trial  under  a  law 
not  in  force  at  the  time  it  was  made?    Would 
not  this  l>e  practically   to  invalidate  a  per- 
fectly valid  act  of  commitment   for  exami- 
nation, and  to  enable  the  justice  to  commit 
for  trial  nnder  a  law  which  had  not  gone 
into  effect  at  the  time  of  commitment?   Thus 
the  new  law  would  be  made,  as  to  this  prose- 
cation,  to  take  effect  before  the  1st  of  July 
instead  of  on  that  day.    Moreover  the 
504     very  character  *of  the  examining  court 
forbade   any    such    moulding   of   the 
prosecution.     It  was  a  special  tribunal  with 
peculiar  functions.     It  might  be  convened 
independently    of  the   regular  term  of  the 
County   court,    and  consisted  of  a  special 
nomber  of  justices,  with  a  jurisdiction  of  a 
pccaliar  character.     After  a  discharge  by 
it,  the    prisoner   could   not    be    thereafter 
questioned  or  tried  for  the  offence.     By  what 
process   then,    could  the  prisoner,  without 
his  consent  and  without  any  waiver  on  his 
part  of  its  advantages,    have  been    trans- 
ferred to  the  County  court  for  trial?    Would 
not  such  a  step  on.  the  part  of  the  Common- 
wealth have  furnished  just  ground  of  com- 
plaint to   the   prisoner,  and  have  probably 
been  a  fatal  blow  to  the  whole  prosecution? 
The  requirement  of  conformity   to  the  new 
law,  **so   far   as   practicable,"    in  its  very 
terms  contemplates  a   condition   of  things 
in  which  such  a  conformity  is  not  practica- 
ble.   There  was,  therefore,  no  course  open 
for  the  Commonwealth,    particularly  in  the 
absence  of  any  motion  or  objection  by  the 
prisoner   in   the  examining  court,   but  to 
treat  the  case  as  unaffected  by  the  new  law, 
and  to  proceed  with  the  examination. 

The  construction  contended  for  by  the 
counsel  for  the  prisoner  is  liable  to  the 
objection  that  under  it  the  act  which  went 
into  force  on  the  Ist  July  1867,  abated  all 
prosecutions  then  pending  at  any  stage  in 
an  examining  court.  Cases  may  have  been 
pending  in  examining  courts  at  the  preced- 
ing May  or  June  terms,  indeed  even  before 
April  27th,  1867,  the  date  of  the  passage  of 
the  act,  which  on  account  of  the  absence  of 
witnesses,  or  other  sufficient  cause,  had 
been  continued  from  time  to  time  without 
the  examination  having  taken  place.  The 
^7  the  new  law  took  effect  might   have 


found  an  examining  court  in  actual  prog- 
ress of  the  examination  of  an  accused.  In 
all  such  cases  the  prisoner  would  have  been 
actually  at  the  bar  of  the  examining 
court.      The   construction   contended 

505  for  *would  in   all  such   cases  destroy 
the    prosecution    by    abolishing    the 

court  in  which  the  case  was  pending,  de- 
prive the  prisoner  of  the  benefits  of  the  ex- 
amining court,  undo  all  that  had  been 
properly  done  by  the  Commonwealth  towards 
his  trial,  and  require  and  subject  the  pris- 
oner to  a  prosecution  de  novo  I  There  would 
thus  be  practically  an  interregnum  estab- 
lished for  the  benefit  of  crime ;  an  interval 
between  the  old  and  the  new  systems,  dur- 
ing which  felons  could  be  effectually  pro- 
ceeded against  under  no  law ;  but  in  which 
the  justice  would  be  compelled  to  resort  to 
such  devices  as  that  suggested  in  the  peti- 
tion, the  adjournment  of  the  case  from  one 
system  to  the  other,  from  the  24th  June  to 
some  period  in  July,  though  on  the  first 
named  day  he  had  completed  a  protracted 
examination  and  was  ready  to  commit  the 
prisoner;  thus,  for  the  purposes  of  this 
construction,  perverting  the  power  of  ad- 
journment given  to  him,  to  purposes  foreign 
to  those  for  which  it  was  obviously  con- 
ferred. This  court  will  not  easily  be  per- 
suaded that  the  legislature  contemplated  a 
state  of  things  like  this ;  or  that  such  a  result 
is  the  necessary  consequence  of  the  change 
in  the  law  of  criminal  procedure  which  they 
have  made. 

Perry's  case,  3  Gratt.  632,  cited  by  the 
other  side,  is  not  analogous  to  the  case  at 
bar.  The  change  in  the  mode  of  summon- 
ing and  empanneling  a  jury  made  during 
the  pendency  of  the  prosecution,  in  no  wise 
affected  any  of  the  previous  steps  taken  in 
the  case.  It  did  not  arrest  the  prosecution 
or  take  the  case  out  of  any  tribunal  or  ju- 
risdiction in  which  it  was  before  the  change 
took  place.  It  was  a  proceeding  in  the  case 
in  the  same  court  and  could  be  conformed 
to  without  any  difficulty  upon  the  trial. 

Ewing's  case,  5  Gratt.  701,  also  cited  for 

the   prisoner,    is  in   fact  authority  for  the 

Commonwealth,    and   is  in  accord  with  our 

construction  of  the  law.     It  shows  that  the 

mode  of  proceeding  in   the  case  turns 

506  upon  the  time  *and  mode  of  the  com- 
mitment.    The   commitment  in    that 

case  was  under  the  new  law,  and  after  it 
had  gone  into  effect,  and  the  inference  is 
irresistible  that  if  the  comnjitment  in  that 
case  had  been  under  the  old  law,  the  exam- 
ining court  would  have  been  held  and  the 
prisoner  remanded  under  that  instead  of 
under  the  new.  The  case  of  Ashlock  v. 
Commonwealth,  7  B.  Monr.  R.  44,  is  con- 
clusive against  the  proposition  that  this 
act  takes  away  jurisdiction  already  con- 
ferred and  acquired  in  pending  prosecutions. 
Its  reasoning  applies  with  full  force  to  cases 
pending  in  an  examining  court,  which  had 
then  jurisdiction  to  hear  and  determine  them 
upon  the  principles  of  that  court. 

AU  the  authorities  cited  on  the  other  side, 
among  them,  1  Bishop's  Crim.  Law,  { 
100-103  and   notes;  State    v.    Slave    King, 
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12th  Louisiana  Annual  Rep.  593 ;  Reg'ina  v. 
Inhabitants  of  Denton,  14  Eng.  L.  &  £.  R. 
124,  to  show  that  prosecutions  have  been 
arrested  by  the  repeal  of  the  law  punishing 
the  offence  or  prescribing  and  regulating 
the  mode  of  proceeding,  are  answered  by 
the  fact,  that  in  none  of  the  repealing  stat- 
utes affecting  them,  was  there  any  reserva- 
tion such  as  is  contained  in  chapter  16,  { 
Id,  of  the  Code  of  1860,  before  cited,  either 
as  to  the  offence  committed  or  the  proceed- 
ings had  and  taken  under  the  old  law. 

But  it  is  argued  for  the  prisoner,  that 
even  conceding  the  authority  of  the  exam- 
ining court  to  sit  in  this  case  after  the  1st 
July,  still  the  Circuit  court  had  no  power 
to  try  him,  because  by  chapter  208,  {  1, 
Session  Acts  of  1866~'7,  p.  931,  it  is  provided 
that  '^trials  for  felony  shall  be  in  a  County 
or  Corporation  court,"  except  in  certain 
cases,  in  which  the  prisoner  may  demand 
to  be  tried  in  the  Circuit  court.  But  this 
language,  comprehensive  as  it  is,  by  no 
means  necessarily  imports  that  all  trials 
for  felony  shall  thereafter  take  place  in 
those  courts.  It  must,  in  the  very  nature 
of  things,  be  held  to  refer  to  and  include 
only  trials  in  those  prosecutions, 
507  *which  had  their  inception  under  this 
new  law.  Every  such  trial  must,  of 
necessity,  presuppose  a  commitment  for 
trial  by  a  justice,  under  the  previous  provi- 
sions of  the  law,  and  an  indictment  found 
upon  such  commitment.  Now  no  commit- 
ment for  trial  could  have  taken  place  prior 
to  July  1st,  1867 ;  and  consequently  the  trials 
for  felony,  which  are  to  take  place  in  the 
County  courts  under  this  section,  must  be 
those  and  those  only  which  take  plaCe  under 
commitments  made  since  that  day.  The 
indictments  under  which  such  trials  are  to 
be  had,  whether  found  in  the  Circuit  or 
County  courts,  must  be  those  referred  to  in 
{  16,  of  chap.  207,  Sess.  Acts  of  1866-'7,  p. 
929,  which,  it  will  be  presently  shown,  are 
indictments  found  in  prosecutions  origi- 
nating since  the  new  law  went  into  effect. 
If  the  proceeding  of  the  examining  court 
was  proper  in  this  case,  it  follows,  as  a 
necessary  consequence,  that  the  prisoner 
must  be  remanded  for  trial  in  the  Circuit 
court  under  the  old  law,  as  that  was  the 
only  court  to  which  an  examining  court 
could  remand  him.  This  provision  of 
chapter  208,  as  to  trials  for  felony  in  a 
County  court,  is,  in  truth,  as  much  pro- 
spective in  its  operations  as  any  other  por- 
tion of  the  new  act.  It  is  a  part  of  the  new 
integral  system  of  criminal  procedure,  and 
embraces  only  those  cases  in  which  there 
has  been  a  commitment  for  trial  in  the 
County  court.  All  cases  of  commitment  for 
examination  under  the  old  law  must  go  to 
the  Circuit  court  for  trial,  or  they  go  no 
where. 

It  is  moreover  argued  for  the  prisoner, 
that  the  indictment  in  this  case  when  found 
in  the  Circuit  court  should  have  been  imme- 
diately certified  to  the  County  court  under 
the  provisions  of  {  16  of  ch.  207  above  re- 
ferred to.  The  language  of  this  section  is 
comprehensive   enough   to    include,    in    its 


literal  terms,  all  indictments  found  in  a  Cir- 
cuit court  since  the  first  of  July  1867.     It  is 
nevertheless  apparent  that  there  are  classes 
of  cases  which  cannot  be  embraced  in 

508  it.     Take  the  'case  of  a  prisoner  ex- 
amined for  murder  and   sent  on  to  a 

Circuit  court  for  trial  in  the  month  of  May 
or  June  1867.     His  case  is  confessedly  from 
that  time  pending  in  the  Circuit  coart,  bnt 
he   cannot  be   indicted  until  the  next  term 
of  the  Circuit  court,   which  does   not  occnr 
until  after  the  1st  July  1867.     Must   a  copy 
of  the  indictment  so  found  be  certified  to  the 
County  court?    Obviously  not;  for  it  was  a 
prosecution    pending   in  a  Circuit  court  at 
the    time   the   act  of  1866-7  took  effect,  and 
was   therefore  within   the   literal   terms  of 
{  4,  ch.    ccxi.,  Sess.    Acts    1866-7,    p.    945, 
which  is  so  much  relied  upon  on   the  other 
side.     Moreover,    in    such    case,    a   capital 
felony,  the  Circuit  court  has  no  power  under 
this  section  to  send  the  case  down    to    the 
County  court,  but  must  retain   it  for  trial. 
Moreover,  if  in  the  case  at  bar,    the  court 
following    the   theory   of  the  defence,  had 
certified   a  copy   of  the   indictment  to  the 
County  court,  it  would  have   been  the  plain 
right  of  the  prisoner  to  have  elected  to  be 
tried   in   the   County  court,  or  to  demand  a 
trial    in   the  Circuit  court ;  in  which  latter 
case,  it  would   have   been   the  duty   of  the 
court   to  certify  back  to  the  Circuit  court* 
not  a  copy  of  an  original  indictment  found 
in  the  County  court  under  {  1  of  ch.    208  of 
Acts  1866-7,  before   referred   to,  but  a  copy 
of  a  copy  of  an  indictment  originally  found 
in  the  very  Circuit  court  to  which  this  copy 
of  a  copy  would  have  been  sent  for  his  trial ! 
A  proceeding  so  incongruous  could  surely 
not  have  been  within   the  contemplation  of 
the  legislature.     Moreover,  it  is  fair  to  infer 
that  when  the   prisoner  has  properly   had 
the   benefit   of  an  examination  before   the 
County  court,  it  could  never  have  been  in- 
tended that  he  should  go  back  again  to  that 
court,  with  the  privilege  of  an  election  be- 
tween that   and  the   Circuit  court   as   the 
place  of  his  trial.     The  provisions  of  {    16 
of  ch.  207,  must,  therefore,  have  been   liJce 
all  the  other  provisions  of  the  act,  intended 
as  prospective  in  their  operation,  and  only 
to  apply  to  indictments  found  in  pros- 

509  ecutions  originating  *in  commitments 
for   trial   since   the  1st  July  1867.     It 

has  been  argued  for  the  defence,  that  the 
Circuit  courts  have,  since  the  passage  of 
the  new  law,  no  further  jurisdiction  over 
criminal  trials  than  is  specified  in  {  4,  of 
ch.  ccxi..  Acts  of  1866-'7,  p.  245.  But  it  is 
apparent  that  this  section  was  not  intended 
to  confer  jurisdiction  on  the  Circuit  courts 
in  pending  cases.  This  jurisdiction  they 
already  had,  and  the  repeal  of  the  former 
law  would  not,  under  the  operation  of  { 
18  of  ch.  16,  of  the  Code,  have  prevented 
them  from  disposing  of  all  the  cases, 
whether  ot  felony  or  misdemeanor,  pending 
in  or  cognizable  by  them  at  the  time  the 
new  law  took  effect.  Indeed,  but  for  the 
provisions  of  {  4,  those  courts  would  have 
been  obliged  to  have  gone  on  and  tried  all 
such  cases.    The  true  object  of  that  section 
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was  therefore  simply  to  authorize  those 
courts  to  transfer  all  misdemeanors  and  all 
felonies,  except  capital  ones,  to  the  County 
courts,  to  which  such  jurisdiction  had  been 
confided  by  the  new  law ;  thus  harmonizing 
the  proceedings  in  the  old  cases  as  far  as 
possible  with  the  new  system. 

II.  Was  any  error  committed  by  the  court 
below,  in  rejecting  the  plea  to  the  jurisdic- 
tion, tendered  by  the  prisoner?  It  is  in- 
sisted on  his  behalf  that  this  was  a  good 
plea,  and  that  even  if  the  Circuit  court  had 
jurisdiction  to  try  the  case,  nevertheless 
the  prisoner  had  the  right  to  raise  the  ques- 
tion of  jurisdiction  by  a  plea,  and  that  its 
rejection  was  an  error,  which  should  reverse 
the  judgment.  But  if  the  question  of  juris- 
diction has  been  shown  to  be  in  favor  of 
the  Commonwealth,  it  cannot  be  proper  to 
rtrerae  the  judgment,  even  if  the  plea  be  a 
good  one.  If  the  plea  had  been  filed,  the 
Commonwealth  would  necessarily  have  re- 
plied by  vouching  the  record  of  the  exam- 
ining court,  which  is  the  foundation  of  the 
coort's  jurisdiction ;  and  it  cannot  be  proper 
to  rererse  the  judgment,  merely  to  allow 
the  question  to  be  presented  in  a  dif- 
510  ferent  form,  *if  this  court  is  of  opin- 
ion that  the  record  of  the  examining 
court  sustains  the  jurisdiction  of  the  Circuit 
coort;  for,  in  that  case,  the  prisoner  could 
hare  sustained  no  possible  injury  by  the 
rejection  of  the  plea.  But  the  plea  is  not 
gooA  upon  its  face,  and  was  properly  re- 
jected. The  indictment  avers,  that  the 
offence  was  committed  within  the  jurisdic- 
tion of  the  court.  The  plea  is,  in  effect,  a 
simple  denial  of  jurisdiction,  without  any 
aTennents  traversing  any  of  the  sources  of 
jnrisdiction.  In  its  very  nature  it  must 
stite  the  objections  to  the  jurisdiction,  so 
that  the  Commonwealth  might  repl^  to  the 
specific  ground  taken,  and  thus  an  issue  be 
airiTed  at.  If  the  indictment  alleges  juris- 
diction, and  the  plea  simply  denies  it,  it  in 
effect  amounts  to  a  demurrer.  It  is  impos- 
sible in  such  case  to  say  whether  the  juris- 
diction is  denied  t>ecau8e  the  prisoner  did 
not  commit  the  offence  in  Henrico,  or  be- 
caoie  he  had  not  had  accorded  to  him  some 
priTilege  to  which  he  was  entitled  as  a 
prexeqaisite  to  the  jurisdiction  of  the  Cir- 
cuit court.  The  matters  of  the  plea  con- 
tained under  the  protestation  cannot  be 
oonMdered  as  averments  under  any  just 
principles  of  pleading.  The  protestation 
in  no  manner  adds  to  a  plea ;  it  merely  ex- 
ciodes  the  conclusion  of  the  admission  of  a 
^  from  the  failure  to  deny  it.  It  is  a 
declaration  purely  collateral  to  the  main 
pleading,  and  intended  to  enable  the  party 
to  dispute  the  fact  not  traversed  in  another 
action  or  proceeding.  Stephen  on  Pleading, 
p.  2a5>237.  Of  so  little  real  substance  is  it 
oow  regarded,  that  it  has  been  dispensed 
with  by  {  25,  of  ch.  171,  Code  of  1860. 

Bat,  even  if  the  matters  stated  under  the 
P^otoitation  be  treated  as  averments,  the 
plea  is  wholly  irresponsive  as  a  denial  of 
^e  jnrisdiction  claimed.  It  was  manifest 
npon  the  face  of  the  indictment,  that  the 
jurisdiction  claimed  did  not  arise  under  the 


new  law ;  for  the  record  shows  that  the  in- 
dictment was  not  found  in  and  did  not  come 
from   the    County    court.      It    is    no 

511  *copy  of  an  indictment  found  in  the 
County  court  and  certified  to  the  Cir- 
cuit court,  upon  a  removal  on  the  demand 
of  the  prisoner.  On  the  contrary,  it  is  an 
original  indictment  found  in  the  Circuit 
court.  The  Circuit  court  was  bound  judi- 
cially to  notice  the  fact  that  there  was  a 
pending  prosecution  for  murder  in  it  against 
the  prisoner,  which  had  been  remanded  to 
it,  whether  rightfully  or  wrongfully,  from 
the  County  court,  as  a  court  of  examination. 
If  the  prisoner  desired  by  a  plea  to  test  the 
legality  of  this  source  of  apparent  jurisdic- 
tion asserted  under  the  old  law,  he  should 
have  conformed  to  the  mode  in  which  such 
objection  was  invariably  raised.  He  should 
have  pleaded  that  he  had  never  been  duly 
and  legally  examined  by  a  competent  ex- 
amining court  and  remanded  for  trial  in 
the  Circuit  court.  This  he  did  not  do,  but 
confined  himself  to  what  was  at  most  a 
denial  of  jurisdiction  under  the  new  law. 
It  was  obvious  to  the  Circuit  court  that  no 
such  source  of  jurisdiction  was  claimed  by 
the  Commonwealth,  and  his  plea  of  totally 
irresponsive  and  immaterial  facts,  was 
properly  rejected.  Upon  the  form  of  pleas 
to  the  jurisdiction,  the  court  is  referred  to 
4  Chitty's  Cr.  Law,  ed.  of  1819,  p.  506  to 
515 ;  1  Wcntworth's  PI.  p.  51 ;  4  lb.  63 ;  1 
Robinson's  f^orms,  p.  16;  Horton's,  &c.  v. 
Townes,  6  Leigh  47. 

III.  The  only  remaining  question  of  difi&- 
culty  in  the  case,  arises  upon  the  objection 
of  the  prisoner  that  there  was  irregularity 
in  the  treatment  of  the  jury,  and  a  separa- 
tion of  one  of  the  jury  from  his  fellows  and 
from  the  sheriff.  The  alleged  irregularity 
in  the  treatment  of  the  jury  consisted  in 
the  fact  that  on  one  morning  of  this  pro- 
tracted trial,  a  juror,  oppressed  by  the  heat 
of  the  jury  room,  was  permitted  by  the 
judge  to  sit  on  the  portico  of  the  hotel  in 
the  company  of  one  of  the  deputy  sheriffs, 
and  that  while  there,  the  judge  himself 
took  a  seat  near  them  with  the  evident  pur- 
pose  of    guarding   against    any    im- 

512  proper  communication  being  had  *with 
the  juror.    This  deputy   having  been 

called  to  walk  out  with  a  portion  of  the 
jury,  and  the  rest  of  them  being  in  their 
room  on  the  opposite  side  of  the  portico, 
attended  by  another  of  the  deputies,  this 
juror  was  thus  left  for  a  few  moments  alone 
with  and  in  charge  of  the  judge  himself. 
This  occurred  on  the  4th  July,  on  which 
day,  the  court,  for  obvious  reasons  was  not 
in  session.  We  insist  that  the  control  of 
the  judge  over  the  jury  does  not  cease  for 
all  purposes  with  the  adjournment  of  the 
court  for  the  day.  In  legal  contemplation, 
the  jury  are,  during  the  whole  period  of  the 
trial,  in  the  custody  and  under  the  control 
of  the  judge.  And  while  their  actual  cus- 
tody during  the  recesses  which  necessarily 
occur  during  the  day  for  refreshment,  and 
the  adjournments  for  rest  at  night  is  under 
long  established  practice,  entrusted  to  the 
sheriff  and  his  deputies ;  still  this  temporary 
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custody  is  subordinate  to  and  in  aid  of  the 
controlling  authority  of  the  court  and  of 
the  judge.  While  out  of  court,  and  in  the 
absence  of  the  prisoner,  it  would  be  a  gross 
abuse  for  the  judge  to  interfere  with  the 
deliberations  of  the  jury  upon  the  case  by 
any  communication  touching  the  trial ;  but 
it  cannot  be  improper  for  him  to  supervise 
the  conduct  of  the  officers  in  charge  of 
them,  and  even  to  aid  those  officers  in  ref- 
erence to  the  personal  comfort  and  health 
of  the  members  of  the  jury,  and  for  the 
prevention  of  any  improper  outside  influ- 
ences. The  case  of  Sargent  v.  Roberts, 
&c.,  1  Pick.  R.  337,  and  other  cases  cited 
for  the  prisoner  on  this  point,  were  all  cases 
of  interference  by  the  judge  out  of  court 
with  the  jury,  by  instructions  or  other 
communications  in  reference  to  their  duties 
in  the  pending  trial,  and  are  not  authority 
against  the  positions  maintained  on  behalf 
of  the  Commonwealth. 

Nor  was  there  any  separation  of  the  jury 
in  any  just  sense  of  that  term,  which  can 
vitiate  the  verdict.  In  Thompson's  case,  8 
Gratt.  637,  all  the  prior  cases  in  our  Ap- 
pellate courts  are  reviewed,  and  the 
513  result  deduced,  *that  the  question 
whether  separation  per  se  vitiates  a 
verdict  in  a  case  of  felony  had  never  been 
authoritatively  decided  in  this  State  at  that 
period.  Wormley's  case,  8  Gratt.  714,  did 
not  settle  it ;  for  that  was  a  case  of  total 
abandonment  of  the  whole  jury  by  the 
sheriff  to  the  company  of  unsworn  and  ir- 
responsible citizens.  This  court  can  now 
lay  down  a  rule  which  is  consistent  with 
reason  and  with  the  overwhelming  weight 
of  authority.  There  can  be  no  just  reason 
for  setting  aside  the  verdict  in  this  case, 
when  there  is  not  even  an  intimation  of 
any  improper  influence  upon  the  jury. 
They  were  held  by  the  sheriff  and  his  dep- 
uties during  this  trial,  extending  through 
three  weeks,  save  that  one  of  them  was  for 
a  few  moments  in  the  immediate  charge  of 
the  judge  himself.  Here  was  no  abandon- 
ment of  the  whole  jury  or  any  part  of  it,  to 
the  society  of  unsworn  persons,  but  at  most 
the  assumption  by  the  judge  for  a  few 
moments  and  for  a  temporary  purpose  con- 
nected with  the  comfort  of  the  jury,  of  the 
custody  of  one  member  of  it,  under  all  the 
sanction  which  the  official  oath  and  high 
character  of  that  officer  can  afford.  Such 
a  circumstance  can  justly  constitute  neither 
** Irregular  treatment"  nor  ** Separation" 
of  the  jury.* 

Crump  for  the  prisoner,  reviewed  the 
former  constitutions  and  laws  of  the  State 
on  the  subject  of  the  jurisdiction  of  the 
courts,  and  deduced  from  them  the  conclu- 
sion, that  at  the  present  day  no  court  in 
Virginia  has  jurisdiction  in  any  case  except 
as  it  is  conferred  by  the  statute.  He  then 
proceeded:  The  common  law,  with  some 
restrictions,  was  adopted  by  statute;  but 
no  court  derives  its  jurisdiction  from  the 
common  law.     And   now   there   is  no  court 


*TIie  reporter  Is  indebted  to  Messrs.  Oulffon  and 
Younff  for  the  note  of  their  arguments. 


in    Virginia   which   is  not  a  court  of 

514  limited   jurisdiction.      *The   idea    of 
superior   and   inferior  courts,    in  the 

English  sense,  is  abolished.  In  1799  the 
question  came  up,  4  Dall.  R.  8,  where  it 
was  held,  that  though  not  inferior  in  the 
English  sense,  yet  the  Circuit  courts  of  the 
United  States  having  jurisdiction  on  a  few 
subjects,  it  is  therefore  to  be  presumed  that 
the  court  has  not  jurisdiction  in  a  case  un- 
less it  is  shown  on  the  record.  To  the  same 
effect  is  the  case  of  Shedden  v.  Custis,  6 
Call  241.  And  to  show  how  carefully  the 
court  watches  this  limited  jurisdiction,  I 
refer  to  the  case  of  Railroad  Company  v. 
Rock,  4  Wall.  U.  S.  R.  177. 

An  acquittal  before  a  court  which  has  no 
jurisdiction  is  a  nullity.  Ryan  A  Moody 
175;  1  Arch.  Crim.  Pr.  112,  115;  1  Bish. 
Cr.  L<.,  {  666.  Then  if  the  examining  court 
liad  no  jurisdiction  to  examine  and  remand 
the  prisoner  for  trial  in  the  Circuit  court, 
the  judgment  of  this  court,  if  it  had  ac- 
quitted the  prisoner,  would  have  been  a 
nullity ;  for  the  law  is  express,  that  he  shall 
be  examined  before  he  is  tried  in  the  Cir- 
cuit court.  Kurd's  case,  5  Ireigh  715.  For 
the  distinction  between  a  void  and  a  void- 
able jurisdiction,  I  refer  the  court  to  Griffith 
V.  Frazier,  8  Cranch  U.  S.  R.  23. 

Then  how  shall  the  question  of  jurisdic- 
tion be  made?  I  shall  not  now  go  behind 
the  plea.  Where  the  plea  to  the  jurisdiction 
is  to  the  person,  or  that  the  cause  of  action 
is  out  of  the  territorial  jurisdiction,  then 
the  plea  must  give  a  better  writ.  But  in 
a  plea  to  the  jurisdiction  in  a  criminal  court, 
because  the  law  has  not  given  to  the  court 
the  power  to  try  the  case,  this  is  all  that  is 
necessary  to  be  stated.  3  Chit.  PI.  895, 
marg.  Pleas  to  the  jurisdiction,  and  pleas 
in  abatement,  are  always  distinguished. 
Starkie  Cr.  PI.  342 ;  2  Hale  P.  C.  256 ;  Fos- 
ter's Cr.  L.  18. 

There   is  this  great  distinction   between 

the  former  and  the  present  law   in  relation 

to  the  jurisdiction  of  the   Circuit  courts  in 

the  trial  of   felonies.    By  the   former,  the 

presumption  was  that  the  Circuit  court 

515  had  jurisdiction  *of  the  case;  and  it 
was  for  the  prisoner  to  show  grounds 

for  ousting  that  jurisdiction.  By  the  pres- 
ent law,  the  presumption  is  against  the 
jurisdiction  of  the  Circuit  court;  and  the 
Commonwealth  must  show  the  grounds  of 
jurisdiction ;  and  the  record  must  show  it. 
If  the  cause  is  sent  there  from  the  County 
court,  it,  of  necessity,  shows  the  fact,  be- 
cause only  a  copy  of  the  indictment  is  sent 
up. 

Then,  does  it  appear  on  this  record  that 
the  Circuit  court  had  jurisdiction  to  try  the 
prisoner.  It  is  not  questioned  on  the  other 
side,  that  if  the  provisions  of  law  for  pro- 
ceedings in  the  trial  of  felonies,  as  they 
existed  before  the  1st  of  July  1867,  were 
repealed  on  that  day,  that  the  Circuit  court 
did  not  have  jurisdiction  to  try  the  prisoner. 
Were  they  not  then  repealed?  There  is  no 
doubt  that  the  act  of  April  27,  1867,  to  re- 
vise and  amend  the  criminal  procedure  does 
repeal,  in  direct  and  explicit  terms,  ch.  205 
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of  the  Code  of  1860;  which  contains  the 
whole  law  in  relation  to  examining*  courts. 
Then,  is  that  law  continued,  notwithstand- 
ing this  explicit  repeal,  so  as  to  authorize 
this  prosecution.  It  is  not  pretended  that 
there  is  anj  provision  of  the  act  of  April 
27,  1867,  which  continues  this  ch.  205  in 
operation.  On  the  contrary,  the  object  in 
fixing  a  future  day  for  this  act  to  go  into 
operation,  was  to  prevent  the  inconvenience 
which  might  have  arisen  if  it  went  into 
operation  at  once.  It  was  put  into  operation 
at  a  day  when  there  was  not  a  Circuit  dourt 
in  session.  The  object  of  this  law  was  to 
change  the  whole  procedure  in  criminal 
cases ;  to  revise  and  amend  the  whole  law 
<»  the  subject.  Now  when  the  legislature 
rerises  a  law,  and  omits  a  clause  of  it,  you 
cannot  revive  it  by  construction.  Pingree 
T.  Snell,  42  Maine  R.  53 ;  Ellis  v.  Paige, 
1  Pick.  R.  43. 

But  it  is  said  you  must  construe  these 
laws  in  the  light  of  the  provision  in  the 
Code,  ch.  16,  (18,  for  the  construction  of 
statutes.  In  passing  the  act  of  April 
516  *27th,  1867,  the  legislature  had  before 
it,  nothing^  but  the  system  of  criminal 
proceedings.  It  was  no  part  of  their  work, 
nor  was  it  in  their  contemplation  to  alter 
the  law  in  relation  to  crimes ;  and  no  part 
of  the  law  defining^  or  creating  criminal 
offences  is  repealed  or  altered.  The  statute, 
ch.  16,  I  18,  does  not  give  a  rule  of  con- 
stmction  or  remedial  statutes,  nor  was  it 
intended  it  should  do  so  by  the  revisors. 
See  their  1st  report,  p.  8.  It  was  intended 
to  preserve  the  rights  as  they  were,  and 
leare  the  remedies  to  the  law  in  existence 
when  the  right  was  sought  to  be  enforced. 
Then  what  application  can  this  law  have  to 
that  of  April  27th,  1867,  which  repeals  no 
law  creating^  or  defining  a  criminal  offence, 
but  is  confined  entirely  to  the  providing  the 
modes  of  proceeding  in  the  prosecutions  of 
offences.  And  is  it  not  a  reflection  upon 
the  legislature  to  suppose  that  in  revising 
the  law  and  providing  a  whole  system  of 
criminal  procedure,  they  should  have  left  it 
*o  imperfect  as  to  require  a  resort  to  another 
statute,  to  aid  in  carrying  out  their  purpose? 
There  are  many  instances  in  the  statutes 
in  which,  when  it  was  designed  to  continue 
the  old  remedy,  it  is  expressly  so  provided. 
And  if  the  laws  in  force  at  the  time  of  en- 
acting the  new  law,  are  stricken  dead  how 
can  yon  proceed  under  it?  See  United 
SUtes  V.  Fisher,  2  Cranch  U.  8.  R.  358 ; 
Wilkinson  v.  Leland,  2  Peters*  U.  8.  R. 
^;  Minor  v.  Mechanics  Bank  of  Alexan- 
dria, 1  Id.  46 ;  The  People  v.  Livingston,  6 
Wend.  R.  526;  Beebee  v.  O'Brien,  10  Wise. 
R.  481. 

M.  Johnson,  Ksq.,  also  argued  the  case 
for  the  prisoner;  but  the  reporter  was 
absent,  and  has  no  note  of  his  argument. 

RIVES,  J.  The  question  of  jurisdiction 
presented  by  this  record  is  the  leading  one, 
and  is  not  without  difficulty.  It  grows  ex- 
cluiively  out  of  the  state  of  the  law  which 
is  to  govern  the  trial.  It  is  not  pre- 
^^7     tended  that  *it   rests  upon  facts  ex- 


traneous to  the  record,  which  ought  to 
be  pleaded  so  as  to  lead  to  some  distinct 
issue  of  law  or  fact ;  but  simply  that  such 
is  the  law  of  the  land ;  that  the  court  is  not 
competent  to  try  the  cause,  and  has  no 
cognizance  of  it.  The  challenge  of  juris- 
diction on  this  score  is  fundamental.  It  is 
so  vital,  that  I  presume  the  objection,  how- 
ever made,  whether  by  suggestion  or  motion 
ore  tenus,  should  be  at  once  entertained  by 
the  court,  and  decided  upon  the  law.  I 
cannot  conceive  of  a  judge  permitting  a 
prosecution  to  go  on  before  him  when  sat- 
isfied in  any  way  that  he  was  forbidden  by 
statute  to  try  it.  The  examination  of  the 
laws  which  he  administers,  and  which  he 
is  bound  to  know,  is  alone  sufficient  to  de- 
termine such  a  question  of  jurisdiction. 
But  it  is  otherwise  where  the  jurisdiction 
is  traversed  by  facts  out  of  the  record,  such 
as  relate  to  residence,  the  venue,  &c.,  and 
under  our  statutes  as  they  were  aforetime, 
the  lack  of  an  examining  court.  8uch  a 
defence  is  appropriate  to  a  plea,  as  tending 
by  its  averments  to  lead  to  some  distinct 
issue  of  law  or  fact,  and  admitting  of  repli- 
cation and  issue.  The  plea,  however,  in 
this  record  is  not  of  that  description.  It 
contains  but  one  direct  averment,  and  that 
is,  that  '*by  the  law  of  the  land,  and  the 
statutes  in  such  case  made  and  provided, 
this  honorable  court  hath  no  jurisdiction 
for  the  trial  of  this  indictment."  The  pro- 
testation I  presume  can,  upon  no  principle 
of  pleading,  stand  in  the  place  of  an  issuable 
averment.  Had  it  been  designed  for  such 
an  office,  the  plea  would  naturally  have 
taken  another  form,  and  first  denied  demand 
of,  or  assent  to,  such  trial,  by  reason 
whereof  this  court  had  no  jurisdiction,  &c. 
Kven  in  this  form  it  would  have  been  irrel- 
evant to  the  indictment.  The  purport  of 
it  could  only  be,  that  the  accused  having 
been  arraigned  in  the  County  court  had  not 
demanded  his  trial  in  the  Circuit  court : 
whereas,  the  prosecution  in  the  latter  court 

was  not  predicated  of  such  a  state  of 
518      facts,  but  *rested  on  the   finding   of 

the  indictment  in  the  first  instance  in 
this  latter  court ;  so  that  such  an  averment 
would  have  been  wholly  immaterial,  and 
should  not  have  been  received.  The  true 
point  to  be  made  under  the  circumstances, 
if  the  accused  had  wished  to  bring  his  case 
under  the  proceedings  required  by  the  act 
of  27th  April  1867,  would  have  been  to  ask 
to  be  sent  back  along  with  the  indictment 
to  the  County  court,  to  be  tried  there.  But 
he  refrained  from  any  such  request  or  in- 
timation. 

But  I  do  not  think  this  plea  is  susceptible 
of  this  interpretation.  Its  only  intelligible 
traverse  is  simply  of  the  jurisdiction  under 
the  statutes  of  the  Commonwealth.  In  truth 
it  is  a  demurrer,  though,  in  form,  a  plea. 
As  such  it  seems  to  me  an  anomaly.  I  have 
not  been  able  to  find  a  precedent  for  it ;  nor 
have  the  learned  and  industrious  counsel 
for  the  plaintiff  in  error  been  able  in  their 
researches  to  find  any.  Now  ought  the 
Commonwealth's  attorney  to  have  been  re- 
quired   to   take    issue   upon  it?    If  he  had 
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been,  had  he  not  the  right  to  put  in  a  gen- 
eral replication ;  namely,  that  the  court  had 
jurisdiction  under  the  laws  of  the  Common- 
wealth? If  ao,  we  should  have  had  the  sin- 
gular spectacle  of  a  legal  enquiry  into  the 
actual  state  of  the  law,  made  and  pursued 
under  the  forms  of  pleading,  and  that,  too, 
when  it  is  admitted  there  were  other  obvi- 
ous and  more  appropriate  ways  of  raising 
such  an  issue. 

From  this  view,  I  conclude  the  plea  was 
not  a  proper  one  in  that  form ;  and  there 
was  no  error  in  rejecting  it.  But  if  I  be 
mistaken  in  this  view,  and  the  plea  was  a 
good  one  and  should  have  been  received,  is 
there  any  substantial  error  in  its  rejection 
to  the  injury  of  the  prisoner?  It  seems  to 
me  not,  and  for  this  reason — that  the  rejec- 
tion must  be  taken  as  tantamount  to  a  find- 
ing of  the  jurisdiction.  It  was  appropriate 
for  the  judge  on  the  submission  of  the  plea, 
seeing  that  it  purported  alone  to  deny 

519  the    jurisdiction    on   the  grounds  *of 
law,  to  refrain  from  requiring  of  the 

Commonwealth's  attorney  the  formality  of 
a  general  replication,  and  to  reject  the  plea 
because  he  was  satisfied  of  his  jurisdiction. 
What  advantage  would  it  have  been  to  the 
prisoner  to  have  had  this  anomalous  issue 
of  ^*  jurisdiction  or  no  jurisdiction'*  formally 
joined,  provided  the  judge  should  find 
against  him  upon  it?  And  shall  we  now 
send  it  back  for  this  replication  and  issue, 
when  we  must  know  that  the  court  expressed 
its  adverse  finding  upon  such  issue  by  the 
rejection  of  the  plea?  Such  a  course,  I 
think,  would  be  frivolous.  But  still,  while 
I  deem  the  plea  informal  and  improper,  I 
am  disposed  to  accord  to  the  prisoner  the 
full  benefit  of  it  in  this  sense ;  that  however 
informal  or  irregular,  the  judge  was  called 
upon  by  it  to  consider  and  decide  the  ques- 
tion of  jurisdiction  upon  the  motion  to 
reject.  I  also  construe  its  rejection,  as  a 
decision  against  the  prisoner  on  the  issue 
of  law  which  it  purported  to  raise.  When 
this  is  done,  I  think,  he  cannot  ask  more. 
The  rejection  of  the  plea  for  matter  of  form 
shall  not,  and  ought  not  to  be  allowed  to 
put  aside  this  question  of  jurisdiction.  The 
absolute  want  of  jurisdiction  in  any  form 
or  upon  any  condition,  is  confessedly  good 
cause  of  arrest  of  judgment,  and  the  execu- 
tion of  the  sentence  in  this  case,  provided 
no  jurisdiction  be  found,  would  be  properly 
characterized,  as  in  such  event  it  was 
indignantly  denounced  by  the  concluding 
counsel  for  the  plaintiff  in  error,  as  judicial 
murder.  This  important  and  interesting 
question,  therefore,  lies  at  the  threshold  of 
our  enquiries ;  cannot  be  evaded,  and  must 
be  solved  by  us  some  way  or  other. 

It  clearly  and  solely'  depends  upon  the 
effect  and  application  we  shall  give  to  the 
act  of  27th  April  1867,  Sess.  Acts  1866-7, 
ch.  118,  p.  915.  It  is  entitled  ''an  act  to 
revise  and  amend  the  criminal  procedure." 
It  doubtless  grew,  in  a  great  measure,  out 
of  the  emancipation   of   negroes,  and 

520  the  policy   of  obliterating   the    •pre- 
existing differences   in    the   mode  of 

prosecuting   criminal   offences  when   com- 


mitted by  white  or  free  persons  on  the  one 
hand,    and   slaves   on  the   other.     Accord- 
ingly,   it   commences   with    the    repeal    of 
chap.  212  of  the  Code,  respecting  '^proceed- 
ings against  negroes."     See   Code*  p.  S47. 
It  was  doubtless  apprehended  that  the  mul- 
tiplication of  criminal  trials  incident  to  this 
policy,  if  cognizable,  as  before,  in  the  Cir- 
cuit courts,  might  abstract   too  much  time 
from  their  civil  dockets;  and   this    appre- 
hension  doubtless   led   to   the  transfer  of 
criminal   jurisdiction    in   the    main    to  the 
County   courts.     But   this  transfer  did  not 
grow  out  of  any  legislative  mistrust  of  these 
higher  courts,  but  carried  with  it  a  distinct 
recognition  of   their   superior   adaptability 
to   such   trials,    in   giving   the  accused  the 
right,  in  all  the  graver  enumerated  felonies, 
to  demand  a  trial  in   them.    With  this  new 
policy  of  making  all  felonies  triable,  in  the 
first  instance,  in  the  County  courts,  neces- 
sarily fell  the  structure  of  examining  courts ; 
for  as  they  were  composed  of  justices,  ^vho 
also   composed   the   court   having  original 
jurisdiction,  this  preliminary   examination 
was  superseded  as  cumbersome,   and  inap- 
plicable to  the   new  order  of  things.     Be- 
sides, there   was   another   recommendation 
of   the   new   system   in  lessening  criminal 
charges;  expediting   trials   for  felony,    by 
ordaining  them  to  be  had   at   **any   term*' 
of  the  County  courts,    which   sit   monthly. 
That  such  was  the  main  design  of  this  act, 
is  shown  by  its  first  clause ;  at  the  outset, 
it  repeals  without  qualification  chapter  206, 
entitled  ''of  examining  courts,"  and  chap- 
ter 212,   entitled    ''of  proceedings   against 
negroes"  ;  and  then  proceeds  to  amend  and 
re-enact   by   the  same  titles,  and  numbers, 
the  chapters  of  the   Code    (with   these   two 
exceptions),    from    201    (inclusive)    to    211 
(inclusive)    concerning    criminal    proceed- 
ings; thereby  conforming   to  these  promi- 
nent  changes,    the   existing  provisions  of 
law  in  the  Code. 

This  act  does  not,  as  is  usual,  take 
521  effect  from  its  ^passage ;  but  its  oper- 
ation is  postponed  by  its  commencing 
clause  to  the  1st  of  July  1867.  What  effect 
it  is  to  have  upon  prosecutions  began  before 
its  commencement,  nowhere  appears  in  the 
body  of  the  statute,  except  in  sec.  4  of  chap. 
211,  whereby  a  discretion  is  given  to  the 
Circuit  court,  in  which  any  prosecution  for 
a  misdemeanor  or  for  any  felony  not  pun- 
ishable with  death,  pending  therein  when 
this  act  takes  effect,  to  try  it  or  transfer  it 
to  the  County  court,  &c.,  and  a  peremptory 
requirement  is  made  of  the  Circuit  courts 
to  retain  trials  of  all  pending  prosecutions 
for  capital  felonies.  Sess.  Acts  1866-7,  p. 
945,  i  4.  What,  therefore,  was  the  intent 
of  the  legislature  in  this  repeal,  must  be 
gathered  from  the  act  itself,  and  the  in- 
ducements to  it.  It  is  to  be  construed  as  a 
whole,  and  all  its  provisions  must  be  taken 
together  to  arrive  at  its  proper  interpreta- 
tion. The  fact  that  its  commencement  was 
appointed  for  a  future  day,  so  far  as  this 
enquiry  is  concerned,  in  no  wise  distin- 
guishes it  from  an  act  taking  effect  upon 
its  passage ;  for  it  is  manifest  that  at  either 
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date  the  probability  would  be  equal  of 
pending^  prosecutions  at  various  stages, 
where  Sie  necessity  would  arise  of  deter- 
mining hoTT  far  they  were  affected  by  the 
repealing  law.  The  design  and  operation 
of  this  postponement  was  ^merely  to  give  a 
proper  notice  of  the  introduction  of  the 
new  system;  it  can  have,  therefore,  no 
bearing  upon  our  present  enquiry. 

There  are  two  views  to  be  taken  of  this 
qaestion,  either  of  which  would  be  decisive 
of  it: 

I.  First.  As  to  the  character  of  the  act, 
whether  prospective  or  retrospective.  This, 
again  is  a  question  of  legislative  intent, 
iot  it  is  not  doubted  that  it  is  in  the  com- 
petency of  the  legislature  to  make  its  laws 
retroactive  wherever  it  does  not  conflict 
with  the  sanctity  of  contracts  under  the 
restrictions  of  tihe  Federal  and  State  con- 
stitutions,   nor   with   the  prohibition  of  ez 

post  facto  laws ;  but   the  courts   uni- 
522     formly   refuse     to    give  statutes    *a 

retroactive  construction  unless  the 
intention  is  so  clear  and  positive  as  by  no 
possibility  to  admit  of  any  other  construc- 
tion. Such  a  retrospective  interpretation 
is  greatly  discouraged,  and  the  desire  and 
effort  of  the  courts  is  to  give  a  statute  a 
prospective  operation  only.  Sedg.  on  Stat, 
and  Const.  Lraw,  p.  193.  It  is  admitted  that 
the  repeal  of  chap.  205  is  absolute ;  and  if 
it  stood  alone,  there  is  ample  authority  and 
reason  for  asserting  that  all  proce^ings 
under  the  old  law,  would  be  instantly  abro- 
^ted  and  annulled  by  the  repeal.  But  this 
repeal  does  not  staiid  alone ;  but  is,  as  I 
have  endeavored  to  show,  part  and  parcel 
of  a  new  system  of  criminal  procedure, 
ordained  to  go  into  effect  on  the  1st  July 
1867.  This  repeal  is  plainly  consequent 
upon  the  change  of  the  commitment; 
whereas,  under  the  old  law,  it  was  a  com- 
mitment for  examination ;  now,  under  the 
repealing  law,  it  is  supplanted  and  super- 
seded by  a  commitment  for  trial.  Chapter 
cciT.  of  the  Code,  so  far  as  pertains  to  the 
process  of  arrest,  bail,  examination  or  trial 
before  the  justice,  is  literally  copied  and 
re-enacted  down  to  the  16th  section.  There 
occurs  the  first  and  fundamental  departure 
from  the  old  procedure.  This  16th  section 
is  new  in  its  provisions,  while  the  succeed- 
ing sections  of  the  same  chapter  are 
again  copied  from  the  Code.  The  change 
effected  by  this  16th  section,  is  the  substi- 
tntion  of  the  conunitment  for  trial  in  place 
of  the  previous  commitment  for  examina- 
tion. It  is  the  key  to  unlock  the  meaning 
of  this  statute.  It  is  the  initial  point  from 
vbich  the  old  and  new  proceedings  diverge. 
And  the  moment  the  legislature  decided  to 
commit  for  trial  and  not  for  examination, 
examining  courts  were  to  be  dispensed  with, 
and  not  sooner.  The  abrogation  of  them, 
and  the  institution  of  the  new  mode  of  com- 
mitment are  contemporaneous  in  enactment, 
and  inseparable  parts  of  tlje  new  law. 
Whenever  this  law  was  to  take   effect  as  to 

the  commitment,  it  also  took  effect  as 
^23     to  examining  courts ;  and  so  *long  as 

this  law  could  not  affect  or  alter  the 


commitment  for  examination,  its  legul  con- 
comitant or  incident — the  examining  court 
— was  unrepealed.  Upon  what  commitment, 
then,  was  this  act  of  April  27, 1867,  designed 
to  operate?  There  seems  to  me  but  one 
reasonable  answer — upon  commitments  oc- 
curring on  or  after  the  1st  day  of  July  1867. 
Any  other  answer  would  seem  to  involve 
the  absurdity  of  conforming  by  way  of  an- 
ticipation to  a  law  not  in  operation.  And 
if  it  does  not  apply  to  an  anterior  commit- 
ment for  examination,  it  would  be  incon- 
gruous and  inconsistent  to  attribute  to  it  a 
retroactive  repeal  of  the  legal  consequence 
of  such  commitment  in  the  appointment  of 
the  examining  court.  In  conformity  with 
this  reasoning,  it  was  very  forcibly  urged 
by  Mr.  Youne  for  the  Commonwealth,  that 
chap,  ccviii.  In  ordaining  that  ** trials  for 
felony  shall  be  in  a  County  or  Corporation 
court,"  applied  only  to  trials  originated  by, 
and  through,  this  new  form  of  commitment, 
and  not  to  trials  growing  out  of  the  pre-ex- 
isting commitment  for  examination.  This 
interpretation  has  certainly  the  merit  of 
reconciling  apparent  conflicts  between  sep- 
arate provisions  of  the  statute,  and  reliev- 
ing it  of  all  possible  embarrassments  in  its 
operation  upon  pre-existing  prosecutions.  I 
am  therefore  of  opinion  that  in  this  view  of 
the  act  we  are  justified  in  restricting  its 
operation  to  cases  of  commitment  after  its 
commencement,  and  excluding  therefrom 
pre-existing  cases  of  commitment  for  exam- 
ination. 

II.  As  already  intimated,  there  is  another 
view  of  this  question,  which  may  be  legiti- 
mately taken.  It  conducts  to  the  same  con- 
clusion, and  fortifies  it,  though  from  another 
aspect  and  by  a  different  line  of  argument. 
It  is  not  to  be  imagined,  or  believed,  that 
the  legislature  in  repealing  chapter  205  of 
the  Code,  failed  to  contemplate  or  provide 
for  the  operation  of  such  repeal  upon  pend- 
ing prosecutions.  It  would  scarcely  consist 
with  a  proper  respect  for  that  body  to 
524  suppose  *them  ignorant  of  the  fact, 
that  this  repeal  would  catch  criminal 
prosecutions  in  various  stages  of  progress, 
where  it  might  be  neither  expedient  nor 
practicable  to  abandon  them  and  adopt  the 
new  proceedings  in  their  stead ;  or  to  accuse 
this  body  of  indifference  to  the  obvious  dif- 
ficulties against  which  it  was  their  province 
to  provide.  They  had  before  their  eyes, 
in  the  Code  they  were  revising  in  part,  the 
general  chapter  of  Repeal,  ccxvi.,  p.  861, 
whereby  such  repeal  was  not  allowed  ^*to 
affect  any  prosecution,  suit  or  proceeding 
pending  on  the  day  of  its  commencement, 
except  that  the  proceedings  thereafter  shall 
conform,  as  far  as  practicable,  to  the  pro- 
visions of  this  act.  The  4th  section  of 
chapter  ccxi.,  it  is  contended  by  petitioner's 
counsel,  is  the  only  provision  that  was  in- 
tended to  be  made  for  pending  prosecutions ; 
but  its  inadequacy  to  that  end,  and  its  fail- 
ure to  provide  for  any  other  cases  but  those 
pending  in  the  Circuit  courts,  are  conclu- 
sive to  rebut  and  disprove  this  pretension. 
Why  is  it  then  that  this  act  contains  none 
I  of  the  usual  provisions  for  preventing  con- 


189 


10  QRATT. 


Virginia  Rbports,  Annotated. 


626,  62a,  527 


flict  or  embarrassment  naturally  growing^ 
out  of  the  substitution  of  a  new  criminal 
procedure  in  place  of  the  old,  repealed; 
while  at  the  moment  of  the  change,  it  must 
have  been  foreseen  that  prosecutions  would 
be  pending  in  every  conceivable  stage? 
The  answer  is  easy  and  ready ;  it  was  be- 
cause there  was  embodied  in  the  Code  a 
canon  of  statutory  construction,  which 
directly  applied  to  this  case,  and  was  de- 
signed to  remove  all  such  difficulties.  It 
was  designed  to  meet  contingencies  ensuing 
upon  repeals,  and  superseded  the  necessity 
for  future  legislatures  undertaking  to  pre- 
scribe or  limit  the  operation  of  repealing 
laws.  After  its  adoption  in  the  Code,  it 
was  thenceforth  to  be  taken  as  a  part  and 
limitation  of  every  repealing  statute,  as 
much  so  as  if  it  had  been  therein  re-enacted, 
unless,  indeed,  a  contrary  intent  should  ap- 
pear from  the  statute  itself.  We  are  there- 
fore bound  to  construe   the  operation 

525  of  *this   repeal    as   governed  by  this 
prescribed   rule   of   construction.     It 

will  be  found  in  chapter  xvi.,  {  18,  p.  115, 
under  the  head  of  '*  Construction  of  Stat- 
utes. * ' 

I  shall  quote  only  so  much  of  its  lan- 
guage, as  I  design  applying  to  our  present 
enquiry,  omitting  for  the  sake  of  brevity 
and  perspicuity  its  reference  to  *' offences, 
acts,  penalties,  forfeitures,  or  punishments 
under  the  former  law.''  Thus  abridged,  it 
reads,  ^*No  new  law  shall  be  construed  to 
repeal  a  former  law,  as  to  any  right  accrued 
or  claim  arising  under  the  former  law,  or 
in  any  manner  whatever  to  affect  any  right 
accrued  or  claim  arising  before  the  new  law 
takes  effect ;  save  only  that  the  proceedings 
thereafter  had,  shall  conform,  so  far  as 
practicable,  to  the  laws  in  force  at  the  time 
of  such  proceedings,"  &c.  This  rule,  how- 
ever, is  not  to  be  observed,  ** where  such 
construction  would  be  inconsistent  with  the 
manifest  intent  of  the  legislature."  It  has 
been  contended  that  this  rule  was  meant  to 
apply  to  cases  of  ^'repeal  by  implication," 
or  constructive  repeals;  but  I  submit  that 
its  lang'uage  is  too  broad  and  comprehensive 
to  admit  of  this  restricted  sense.  Its  lan- 
guage embraces  every'  'new  law, ' '  repealing, 
whether  in  terms  or  by  implication,  a  former 
law.  Some  stress  is  laid  on  the  term  ''con- 
strued," as  if  it  contemplated  a  case,  where 
the  fact  of  repeal  was  doubtful  and  there- 
fore a  matter  of  construction;  but  this 
restriction  conflicts  with  the  broad  design  of 
this  section,  which  was  to  flx  and  limit  the 
effect  of  repealing  laws.  Again,  it  is  urged 
that  this  section  served  only  to  perpetuate 
the  right,  &c.,  while  it  changed  the  pro- 
ceedings; but  this  cannot  be  so;  for  if  the 
right  were  independent  of,  and  separate 
from,  the  proceedings,  why  should  there  be 
this  saving  of  the  proceedings?  The  mean- 
ing evidently  was,  that  the  rights  which 
were  inherent  in  the  proceedings  should  be 
preserved  at  all  hazards ;  and  the  proceedings 
only  to  conform  to  the  new  law,  when 

526  such  change  would  not  affect  *or  im- 
pair    these    rights.      The    provision 

made  in  the  Code,  ch.   216,  p.  861,   {  2,  for 


the  general  repeal  of  previous  acts*    tHrowB 
light    upon    this   subject,   and  explains  the 
intention  of  the  legislature.     This    g-eneral 
repeal   was   not   thereby  allowed    to  affect 
"any  prosecution,  suit  or  proceeding*  pend- 
ing on  that  day,  except,"  &c.     The  Report 
of  the  Revisors  (p.  75-6,  and  note),  an<i  the 
action  of  the  legislature  thereon,  shows  that 
this  18th  clause  of  chapter  xvi.  was  desigrned 
as  a  general  provision  to  the  same  end,   and 
though  abbreviated,  was  meant  to  have  the 
same  operation    with    the  limitation  in  the 
general   repealing   act  of   the  Code.      The 
history  therefore  of   this  provision,    sho'ws 
that   it    was  designed  to  meet  the  contin- 
gencies   upon    a    change    of    proceeding's, 
whether  criminal  or  civil,  so  as  to  fnmisfa 
a  rule  by  which  prosecutions  or  suits  mig^ht 
proceed  under  a  former  law,  though  repealed, 
with  the  special  saving  therein   stated.      It 
is  not  unworthy  of  note,  that  while  in  other 
respects  discarding  tautologous  terms  from 
this  clause,  so  as  to  render  it  as  concise  as 
possible,  the  legislature  for  the  iirst  time 
m  this  section   enlarged  the  enumeration 
by  adding  "claims"  to  "rights." 

I  am  not  unaware  that,  in  the  construc- 
tion of  this  clause,  it  is  usual  to  contend 
for  a  distributive  rendering  of  its  language, 
so  as  to  refer  these  two  terms  to  civil  suits 
alone.  I  am  not  prepared  to  assent  to  this, 
and  would  beg  leave  to  express  my  individ- 
ual views  of  it,  upon  which  my  brothers 
express  no  opinion.  In  the  first  place,  it  is 
clear  that  the  preceding  enumeration  of 
"offences,  acts,  penalties,  forfeitures  and 
punishments,"  is  not,'  on  the  other  hand, 
to  be  restricted  to  criminal  cases  alone,  be- 
cause the  terms,  "acts,  penalties  and  for- 
feitures," are  referable  to  many  civil 
remedies  or  proceedings.  It  seems  to  me 
that  both  classes  are  treated  interchang-e- 
ably;  and  the  intent  is  to  save  from  the 
operation  of  a  repealing  law  "the  rights  or 

claims"  of  parties  either  in  a  public 
527      ^prosecution   or  private  suit  pending- 

under  the  former  law,  with  the  excep- 
tion indicated.  I  concede  that  we  cannot 
well  conceive  of  an  accused  having  such 
a  right  to  a  particular  mode  of  trial  as  to 
make  a  legislative  change  thereof  an  ex 
post  facto  law,  and  therefore  unconstitu- 
tional. The  bare  statement  of  such  a  pre- 
tension, is  sufficient  to  refute  it.  This  was 
Perry's  case,  3  Gratt.  632,  that  has  been, 
in  this  connection,  relied  on  by  the  counsel 
of  the  plaintiff  in  error.  All  that  it  decided 
was  that  a  change  in  the  mode  of  selecting- 
venires  introduced  in  a  pending  prosecution, 
was  not  ex  post  facto;  and  that  the  consti- 
tutional inhibition  applied  to  crimes  and 
punishments  and  not  to  criminal  proceed- 
ings. While  this  case  negatives  the  idea 
of  any  right  of  the  accused  to  any  pre-ex- 
isting mode  of  trial  so  as  to  divest  the 
legislature  of  the  power  to  alter  it  in  con- 
sequence of  the  constitutional  prohibition 
of  ex  post  fapto  laws,  it  by  no  means  goes 
to  the  extent  of  denying  that  there  may  be 
"rights  or  claims"  of  the  accused  that  are 
to  be  preserved  and  respected  under  this 
rule  of  construction.     It  is  one  thing  to  as- 
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Bert  a  right  for   the   accused  by  virtue   of 
this  constitutional     provision ;    and   quite 
another  to  contend  in  his  behalf  for  rights 
or  claims  secured  in   pre-existing  proceed- 
ings bj  virtue  of  this  rule  of  statutory  con- 
struction.    The  question  is  not  whether  the 
legisUture   has  the   power  to  divest  such 
rights,  but  on  the  contrary,    whether  con- 
c^ng  the   power,    it  has  exercised  it,  or 
refrained  from  it  by  leaving  them  to  be  ad- 
justed by  the   former   law    in    spite  of  its 
repeal,  and  through  the  effect  to  be  given 
bj    construction    to    the     repealing    law. 
Hence,  it  does  not  conflict  witti  the  decision 
in  Perry's  case  to  hold   that  this  18th  sec- 
tion preserves  privileges,  rights  or  claims 
arising  out  of  and  attached   to  proceedings 
under  the  former  and  repealed  law. 
Now  at  the  time  of  the  arrest  in  this  case, 
the  justice  was  necessarily   governed 
528     by  the  old  law ;  he  was  bound  *to  con- 
form  to   it.     It  was   not  for  him  to 
anticipate  an  enactment  to  take  effect  at  a 
future  day.     It  will  not  do  to  say,  that  by  his 
authority   to  adjourn  the  trial  for  a  period 
not  exceeding  ten  days,    he   could  conven- 
iently have  passed  over  the  expiring  days 
of  the  old  law.     Such   a  device  with    such 
a  purpose  would  have  been  justly  reprobated, 
as  an  evasion  of  official  duty  and  an  abuse 
of  official  power.     It  was  incumbent  on  the 
justice  and  so  made  by  the  12th   section  of 
chap.  204,  Ac,  to  proceed  ^*so  soon  as  may 
be"  with   the  examination  of   witnesses, 
Ac. ;  so  that,    in   my    view,    it  would  have 
been  reprehensible  and  unjustifiable  in  the 
justice  to  have  delayed  the  trial  before  him 
for  any  such   purpose.     If  the  old  and  the 
new  law  could  not  be  dove-tailed  together, 
and  there  was  likely  to  be  embarrassment 
or  difficulty   in   reconciling  them,    one  to 
another,  it  was  plainly   no   business  of  the 
justice ;  the  consequences,  let  them  be  what 
they  might,    rested  with   the  law  makers. 
He  oonld  not  go  out  of  or  beyond  the  exist- 
ing law.    That  required  him  to  commit  for 
elimination.     The  act  of  the  justice,  then, 
in  sending  the   prisoner  to  an  examining 
court,  was  plainly  regular  and  unexception- 
able.   But  it  seems  this  court  convened   on 
the  2nd  of  July  1867,  after  the  repeal  of  the 
chapter  authorizing  such  a  court  or  such  a 
trial.    How,  then,  was  the  prisoner  affected 
bj  this  state  of  things?    While  I   do  not 
pietend   that  it   was  incumbent  on  him  to 
assume  any,  the  slightest  responsibility  in 
giring  a  direction  to  his  trial,  I   do   hold 
that  this  examination  was  an  advantage  or 
privilege   to  him,  which  in  a  certain  event 
be  was  allowed    to  waive.     It  was  a   sub- 
stantial  one.     Besides   the   promptness  of 
the  trial,  it  was  attended  with  this  advan- 
tage, that  upon  his  discharge  by  this  court, 
'*he  could  never  thereafter  be  questioned  or 
tried  for  the  same  offence."    This  view  is, 
I  need   not  say,  predicated  of  the  validity 
and  legal  existence  of  this  examining  court. 
With  the  advantage,  however,  of  trial, 
^     the     accused    ^necessarily    took    the 
chances  and  incurred  the  risk  of  being 
remanded  for  further  trial. 
In  this  posture   of  affairs,    the  question 


arises  whether  the  abrogation  by  repeal  of 
examining  courts  should  be  allowed  to  affect 
the  rights  or  claims  of  the  accused  to  such 
trial,  arising  from  his  commitment  for 
examination  under  the  former  repealed  law. 
I  have  already  endeavored  to  show  that,  in 
my  view,  these  ^'rights  or  claims"  might 
attach  to  criminal  as  well  as  civil  proceed- 
ings. If  so,  they  were  preserved  from  the 
operation  of  the  repealing  law.  The  only 
difficulty  is,  whether  the  claim  of  the  ac- 
cused to  this  preliminary  examination  is 
such  a  right  or  claim  as  was  meant  to  be 
preserved  to  him  by  this  rule  of  statutory 
construction.  I  am  of  the  opinion,  for  the 
reasons  already  g^iven,  that  it  is.  If  then 
the  prisoner  had  insisted  on  the  2d  of  July 
to  his  claim  to  this  trial,  by  virtue  of  the 
former  law,  could  it  have  been  leirally  or 
rightfully  refused  to  him?  If  the  Common- 
wealth had  chosen  to  disband  the  examin- 
ing court,  because  annulled  by  the  act  of  27th 
April  1867,  would  it  not  have  violated  this 
principle  of  construction,  and  injuriously 
affected  the  claims  of  the  prisoner?  These 
were  grave  and  difficult  questions.  My 
course  of  reasoning  has  sufficiently  indicated 
how  I  would  have  solved  them.  It  was  for 
the  Commonwealth,  without  any  appeal  to 
the  prisoner,  or  any  presumption  trom  his 
.silence,  to  take  her  own  course  with  his 
trial.  She  has  done  so ;  she  has  accorded 
to  him  the  privilege  of  this  trial,  and  has 
thus  resolved  whatever  doubt  rested  upon 
the  case  in  the  prisoner's  favor;  as  she  was 
bound  to  do.  The  case  would  have  been 
different  if  the  accused  had  chosen  to  deny 
the  authority  for  this  examination,  and 
asked  to  be  committed  for  trial  in  the  County 
court;  and  in  such  event,  doubtless,  the 
same  consideration  would  have  dictated 
compliance  with  his  request,   and  displayed 

the  propriety  of  conforming  the  pro- 
530      ceeding  to  the  new  law.     But  no  *such 

step  was  taken  by  him  or  his  counsel ; 
and  the  Commonwealth  was  left  free  to  re- 
solve whatever  doubt  might  be  alleged  to 
exist  in  the  matter  in  favor  of  the  prisoner 
as  she  did.  Hence,  though  my  view  be  in- 
correct as  to  his  title  to  this  examination, 
it  must  be  admitted  that  he  has  no  cause  to 
complain  of  the  course  that  was  taken  under 
the  circumstances.  The  result  therefore  is, 
that  he  was  legally  remanded  to  the  Circuit 
court  for  trial. 

But  when  he  got  there,  did  the  require- 
ment of  conforming  to  the  laws,  then  in 
force,  demand  his  remitment  to  the  County 
court?  I  will  not  say  that  his  silence  or 
acquiescence  in  the  examining  court  es- 
topped him  from  thereafter  objecting  to  its 
jurisdiction,  or  tlje  legality  of  his  remand- 
ing. But  in  pronouncing  upon  the  right- 
fulness of  his  arraignment  in  the  Circuit 
court,  I  do  insist  that  it  is  material  to  con- 
sider that  he  raised  no  question  by  habeas 
corpus  as  to  the  legality  of  his  imprison- 
ment, or  before  his  arraignment  challenged 
the  validity  of  the  sentence  through  which 
he  reached  the  Circuit  court.  Being  there 
then  by  virtue  of  a  proceeding,  the  benefit 
of  which  he  had,    and  in    conformity   as    I 
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think  with  the  law  as  it  should  be  con- 
strued, he  was  bound  to  answer  to  the  in- 
dictment, in  that  court.  Had  he  made  a 
demand  upon  the  finding  of  the  indictment 
to  be  remitted  to  the  County  court  for  trial, 
the  question  would  have  arisen  whether  the 
proceeding  could  be  so  far  conformed  at 
that  stage  to  the  new  law.  But  he  made  no 
such  demand.  It  seems  on  the  contrary, 
from  the  character  of  the  plea,  that  the 
prisoner's  counsel  avoided  the  averment  of 
any  wish  or  demand  on  his  behalf  for  a  trial 
in  the  County  court.  Perhaps  it  may  have 
been  inconvenient  to  distinctly  prefer  such 
a  demand,  as,  it  might  be  foreseen,  it  would 
most  probably  have  been  soon  followed,  if 
granted,  by  a  return  on  his  motion  to  the 
same  court  for  final  trial.  Thetefore  the  si- 
lence of  the  record  on  this  point  denotes 

531  *no  little  forensic  strategy,  of  which 
none  can  complain,  or  refuse  to  allow 

the  prisoner  the  benefit,  if  any  can  be  de- 
rived from  it.  But  it  was  the  province  of 
the  judge  to  forecast  and  to  avoid,  if  proper, 
any  unseemly  shifting  of  the  judicial 
scenes.  The  duty  of  conforming  to  the 
laws  then  in  force  pertained  to  his  judicial 
discretion,  into  the  proper  exercise  whereof 
it  is,  however,  our  business  to  enquire. 
The  existence  of  such  discretion  is  suffi- 
ciently indicated  by  the  express  qualifica-. 
tion,  ^ 'so  far  as  practicable. ' '  If  the  Circuit 
court  were  rightfully  in  possession  of  the 
case,  where  the  propriety  or  necessity  of 
sending  it  back*^  As  the  prisoner  had  the 
benefit  of  the  examining  court,  without  any 
challenge  of  its  validitv  or  authority,  it  was 
in  consequence  thereof  he  was  triable  before 
the  Circuit  court;  and  in  that  sense  it  was 
not  practicable  to  conform  to  the  new  law  in 
this  particular. 

But  it  is  said  that  it  was  incumbent  upon 
the  court,  under  the  16th  section  of  chapter 
207,  of  this  late  act  to  "certify  the  indict- 
ment as  soon  as  found  to  the  Court  of  the 
county  in  which  the  offence  is  charged  to 
have  been  committed." 

Without  pausing  to  solve  the  doubts  that 
have  been  suggested  upon  the  construction 
of  this  section,  it  is  sufficient  to  say,  that 
it  does  not  embrace  all  cases.  For  instance, 
it  is  obviously  qualified  by  the  4th  section 
of  ch.  211,  retaining  for  trial  in  the  Circuit 
court,  pending  prosecutions  for  capital  fel- 
onies. We  must,  therefore,  construe  this 
provision  in  connection  with  other  parts 
and  the  general  frame  of  the  act,  from 
which  I  infer  it  does  not  embrace  a  case 
like  this  emanating  from  an  examining 
court,  and  thus  being  a  proceeding  protected 
from  the  operation  of  the  repeal.  Had  this 
examination  transpired  in  June,  the  case 
would  thereafter  have  been  pending  in  the 
Circuit  court,  and  as  such,  not  liable  to  the 
operation  of  the  16th  section.  The  exam- 
ining   court    upon     remanding    was 

532  functus  officio;   *and   the   case   must 
thereafter  have  been   in   the   Circuit 

court,  to  which  it  was  remanded,  unless 
indeed  there  be  some  sort  of  judicial  limbo 
for  the  receptacle  of  such  cases.  This  then 
would  have  been  a  case,  where  this  direction 


broad  as  its  language  is,  would  not  have 
applied  because  of  its  conflict  with  the  re- 
quired trial  in  the  Circuit  court.  By  parity 
of  reasoning  it  should  not  be  construed  a« 
applicable  wherever  the  Circuit  court  is 
authorissed  to  try.  Besides,  I  have  endeav- 
ored to  show  that  it  is  quite  immaterial  in 
what  stage  the  repeal  should  happen  to 
catch  the  proceedings  upon  a  commitment 
for  examination.  They  are,  thenceforth,  to 
follow  the  old  law,  except  so  far  as  the 
court  shall  find  it  practicable  to  conform 
them  to  the  new. 

Further  it  has  been  asked,  what  function 
does  the  4th  section  of  chap.  211,  respecting 
prosecutions  pending  in  the  Circuit  conrt, 
perform :  or  is  it  not  superfluous,  if  this 
rule  of  construction  is  to  have  the  effect 
attributed  to  it?  There  is  another  and  dis- 
tinct operation  for  this  section ;  it  is  by  no 
means  superfluous.  The  first  part  of  it, 
confers  in  cases  of  misdemeanors,  &c..  a 
discretion  to  try,  &c.,  and  the  concluding 
sentence,  if  not  used  ex  abundanti  cautela, 
has  the  effect  and  was  so  designed,  to  take 
prosecutions  for  capital  felonies  out  of  the 
saving  of  the  18th  section  of  chap.  xvi.  of 
the  Code ;  so  as  to  relieve  the  court  of  any 
necessity  of  seeking  to  conform  the  pro- 
ceedings to  the  new  law.  Besides,  it  has 
been  seen  that  this  4th  section  of  chap. 
211,  of  the  late  act,  is  limited  to  the  Circuit 
courts ;  whereas,  this  statutory  construction 
has  a  wider  scope  and  embraces  proceedings 
elsewhere. 

From  this  two-fold  consideration  of  this 
question  of  jurisdiction,  I  feel  warranted 
in  concluding  that  the  Circuit  court,  to 
which  the  prisoner  had  been  remanded  for 
trial,  had  jurisdiction  to  try  his  case,  not- 
withstanding the  repeal  of  examining  courts 
by  the  late  act. 

I  have  thus  endeavored  to  dispose 
533  of  the  only  question  *brought  up  to 
us  as  a  matter  of  pleading  from  the 
record  of  the  first  trial,  which  owing  to  the 
disagreement  of  the  jury,  was  a  mistrial. 
I  come  now  to  consider  the  only  remaining 
assignment  of  error  upon  the  record  of  the 
second  trial,  which  eventuated  in  conviction 
and  sentence.  This  grows  out  of  the  sev- 
enth and  last  bill  of  exceptions  to  the  re- 
fusal of  the  court  to  grant  a  new  trial  for 
irregularity  in  the  treatment  of  the  jury 
and  for  a  separation  of  the  jury.  The  sep- 
aration consisted  in  this,  that  the  judge 
having  allowed  a  sick  juror  accompanied 
by  a  sheriff,  to  leave  the  rest  of  the  jury 
and  sit  upon  the  portico  of  the  hotel,  where 
the  judge  joined  them,  and  soon  sent  the 
sheriff  back  to  the  jury  room,  saying  he 
would  take  charge  of  the  juror;  and  that 
accordingly  the  judge  in  some  few  minutes 
accompanied  and  saw  the  juror  back  to  the 
jury  room  and  delivered  him  over  to  the 
sheriff.  I  presume  the  charge  of  **irregu- 
larity  in  the  treatment  of  the  jury*'  is  lim- 
ited to  this  temporary  custody  of  the  juror 
which  the  judge  assumed ;  and  has  no  ref- 
erence to  the  fi'equent  kind  and  considerate 
visits  he  made  to  the  jury  room,  in  the  pres- 
ence of  the  sheriffs,  to  look   after  the  com- 
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fort  of  the  jary,  enquire  after  the  sick,  and 
accompany  physicians  who  were  called  in 
to  their  treatment.  Such  attentions  were 
alto^ther  proper,  and  have  not  been  chal- 
kn^d,  in  the  argument  of  the  counsel  for 
the  plaintiff  in  error ;  so  that  in  view  of  the 
generality  of  the  charge  and  the  evidence 
in  this  point  in  the  record,  it  is  proper  to 
state  that  this  objection  of  irregularity  is 
confined,  as  I  understand  it,  to  the  tempo- 
raxy  charge  which  the  judg^e  under  the  cir- 
cwnstances  took  of  the  juror. 

This  brings  me  to  consider  what  are  the 
powers  and  duties  of  a  judge  respecting  a 
jnry  in  a  criminal  cause  under  trial  before 
him,   both   in   and  out  of  court.     It  is  his 
appropriate   function   to  preside  over   the 
jnry  while  empanneled  in  court.     He 
5S4     literally   has  the  custodv  and  *over- 
sight  of  them   while  sitting,  and  has 
no  need  of  a  sheriff   save   to  attend  a  jury- 
man, who  may  be  called   off,  or  to  conduct 
the  jnry  to  their  room.     So  when  he  leaves 
the  bench  for  a  recess  during  the  day,  it  is 
not  nsaal,    I  believe,  to  swear  the  sheriffs 
in  charge  of  them,  because  in  contemplation 
of  the  law,    the   court  is  still  in  session ; 
ttiere  is  no  record  made  of  the  adjournment ; 
and  the  jury  is  still  under  the  charge  and 
•aperrision  of  the  jud^e.    The  whole  term 
it  in  like  contemplation'of  law  but  one  day ; 
and  if  it  were  possible  to  hold  a  continuous 
•eisaon,   there   would   be   no  necessity   of 
confiding  the  jury  to  any  one  but  the  judge. 
He  is  the  high  and  responsible  functionary 
entrusted  with    the     conduct    of  criminal 
trials,  and  bound  to  preserve  the  purity  of 
joiy  trial  and  place  it  beyond  suspicion  of 
an  improper  interference.     It  would  be  well 
for  the  protection  of  prisoners  and  the  be- 
harionr  of  juries  if  it  were  possible  for  the 
jndge  to  keep  them.     Instead  of  its   being 
nid,  he  is  the  last   man   who  should  have 
charge  of  a  jury,  he  is  the  first  and   best, 
and  the  very  one  to   whom  the  charge  is 
confided  by  law.     But  it  is  not  possible  for 
him  to  discharge  the  functions  at  all  times ; 
hence,   has   grown   up  the  custom  of  com- 
mitting ttke  jury  on  the  adjournment  of  the 
conrt  for  the  day,   to   the  sheriff  sworn  to 
*^keep  them,  and  neither  speak  to  them  nor 
wffer  any  other   person   to  speak  to  them 
touching  any   matter  relative  to  the  trial 
ostil  they   return   into  court."    By  whom 
are  they  thus  committed?  assuredly,  by  the 
judge,  *  Vith  the  consent  of  the  prisoner  and 
for  reasons  appearing  to  the  court.  * '     At  all 
times,   in   and  out  of  court,    the  judge  is 
constmctively  presiding  over  the  jury  and 
protecting  their  deliberations  from  all  im- 
proper influence.    No  one  but  he,  has  charge 
of  them  in  court ;  and  upon  adjournment,  it 
ift  his  order  by  which   they  are   committed 
for  the  night  or   interval   between   the   ad- 
jonmment  and  sitting,  to  the  sheriff; 
^     and  it  is  by  his  authority  the  oath  *is 
required  of  the  officer  who  is  to  keep 
them.    It  is  only  from   the  necessity  of  the 
case  and  the  fitness  of  things  they  are  taken 
from  him  during   the   adjournment  of  his 
court.    From   this    theory  of  his  office  in 
jvy  trials,  it  can  scarcely  be  that  his  over- 


sight and  superintendence  are  suspended  by 
the  adjournment  of  the  court.  He  has  many 
legitimate  modes  while  in  session,  through 
instructions  and  charg^es  to  influence  their 
finding,  but  no  semblance  of  authority  to 
approach  them  corruptly ;  so  in  his  recess, 
he  can  have  his  eye  upon  them  and  exert  a 
superintendence  over  them  and  their  custo- 
dians so  as  to  maintain  the  purity  of  the 
trial  and  the  sanctity  of  their  deliberations ; 
but  by  no  means  to  tamper  with  their  ver- 
dict or  seek  privately  to  influence  them. 
The  possibility  that  such  abominable  prac- 
tices may  occur  on  or  off  the  bench,  cannot 
t>e  accepted  as  a  reason  for  doubting  or  im- 
pairing the  authority  which  the  law  gives 
a  judge  for  quite  a  different  purpose,  namely, 
to  advance  rather  than  pervert  the  course 
of  justice.  I  am,  therefore,  of  opinion  that 
it  is  in  the  competency  of  a  judge  out  of 
court  as  necessity  or  occasion  may  require, 
to  direct,  superintend  and  charge  jurymen 
and  other  officers  of  the  court  in  matters 
pertaining  to  their  official  conduct  and  be- 
havior out  of  court ;  so  that  a  disobedience 
of  his  lawful  commands,  in  such  respect, 
would  be  an  obstruction  to  the  business  of 
the  court,  and  a  contempt  thereof.  Nor  is 
there  anything  in  the  decisions  of  this  court 
that  have  been  quoted  to  that  end,  calcu- 
lated, when  rightly  considered,  to  impugn 
this  position.  These  views  are  sustained 
and  strongly  presented  in  a  case  from  Wis- 
consin (Barrett  v.  State,  Ac,  1  Wise.  R. 
181),  which  I  quote  not  as  authority,  but 
for  its  apposite  reasoning  on  this  point. 
The  question  was,  whether  the  court  having 
adjourned  to  the  next  day,  the  judge  upon 
bein^  informed  at  night  by  the  sheriff  that 
the   jury   had   agreed,    could   presume   the 

business  of  the  court,  and  receive 
536      *the   verdict   in   open   court,    in   the 

usual  presence  of  the  prisoner,  &c., 
but  in  the  absence  of  his  counsel  during 
the  night  of  such  recess.  It  was  decided 
that  he  could;  and  I  now  quote  a  passage 
from  the  opinion  of  the  court  as  apposite  to 
this  case  and  corroborative  of  my  position. 
'*For  all  general  purposes,  the  court  is  con- 
sidered in  session  from  the  commencement 
till  the  close  of  the  term.  The  jurors, 
officers  and  parties,  are  all  under  its  direc- 
tion. To  hold  that  an  adjournment  for 
refreshment  suspends  the  functions  of  the 
court  during  the  term  of  such  adjournment, 
would  be  to  open  the  door  to  a  multitude  of 
evil  practices,  and  to  throw  off  all  those 
salutary  restraints  which  have  been  found 
necessary  to  the  due  and  solemn  adminis- 
tration of  justice.  Even  in  this  case,  the 
jury  were  as  much  under  the  control  and 
protection  of  the  court  after  its  adjournment 
for  the  night  as  they  were  before  it.  It  was 
the  authority  of  the  court,  which  kept  them 
together;  and  that  authority  continued  from 
the  time  they  were  empanneled  till  they 
were  discharged ;  as  much  during  the  recess 
as  during  the  active  labors  of  the  court. 
Suppose  between  the  hours  of  seven  and 
eleven  o'clock  of  the  evening  of  the  30th  of 
March,  the  room  in  which  the  jury  were 
deliberating  had  been  surrounded  by  rioters 
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or  tumultuous  persons  for  the  purpose  of 
influencing  their  deliberations,  or  of  inter- 
rupting their  discussions,  would  not  such 
persons  be  punishable  for  contempt  of  court? 
Yet  they  could  not  be  guilty  of  contempt  if 
the  functions  of  the  court  were  altogether 
suspended." 

From  this  reasoning,  which  I  fully  sanc- 
tion, I  infer  with  much  confidence,  that 
upon  any  emergency  or  occasion  occurring 
out  of  court,  whereby  the  judge  is  properly 
or  by  necessity  left  in  charge  of  a  juror 
without  the  presence  of  the  sheriff,  it  is 
within  his  official  province  to  take  such 
charge;    and    that    the    propriety    of 

537  *his  conduct   in   this  instance,  as  in 
others,  is  to  be   determined   by    the 

evidence. 

Let  us  now  apply  this  view  of  the  law  to 
the  actual  conduct  of  the  judge,  which  is 
impeached  in  this  case.  The  trial  was  a 
very  protracted  one.  The  jury  was  em- 
pan  neled  on  the  23d  day  of  June,  and  not 
discharged  till  the  9th  day  of  July.  It  was 
composed  of  men  drawn  from  distant  homes, 
many  of  whom  fell  sick  durinsr  the  prog^ress 
of  the  trial.  The  evidence  upon  the  appli- 
cation for  a  change  of  venue,  shows  that 
they  were  surround^  by  a  population  whose 
minds  were  inflamed  against  the  prisoner. 
There  had  already  been  one  mistrial.  There 
was  every  thing,  therefore,  in  the  situation 
of  the  judge,  presiding  over  such  a  trial,  to 
admonish  him  to  unusual  vigilance  in 
watching  over  the  health  and  comfort  of 
the  jury,  and  to  repeat  his  cautions  to  the 
sheriffs  to  keep  the  jury  together,  and  guard 
them  against  all  extraneous  influences,  or 
the  slightest  impropriety  of  behavior. 
Hence,  the  interests  of  the  Commonwealth 
and  the  prisoner,  the  cause  of  justice,  and 
his  own  sense  of  convenience  and  duty,  all 
conspired  in  requiring  of  the  judge  in  this 
remarkable  trial  the  frequent  precautions 
he  took  in  visiting  and  enquiring  after 
the  sick  jurors,  and  enjoining  on  the  sheriffs 
the  utmost  strictness  and  care  in  guarding 
them  while  out  of  court.  This  was  highly 
commendable  and  natural.  It  has  no  sem- 
blance of  a  hanging  about  the  jury  room  to 
pry  into  their  deliberations,  or  drop  some 
guilty  whisper  to  influence  their  verdict. 

The  consideration  of  these  circumstances 
also  serves  to  explain  and  justify  the  con- 
duct of  the  judge  in  this  instance.  When 
in  pursuance  of  the  indulgence  given  the 
sick  juror,  the  judge  found  him  with  the 
sheriff  on  the  public  portico  of  the  hotel 
where  others  were  sitting,  he  takes  a  seat 
by  them  as  if  by  his  presence  to  keep  off 
intruders   and    prevent  all  improper 

538  approach  *to  or  interference  with  the 
juror.      But   after    the   two    sheriffs 

keeping  the  jury,  had  withdrawn  from  the 
jury  room  and  left  a  part  of  them  locked 
up,  the  judge's  solicitude  for  their  wants  or 
careful  custody,  was  again  aroused,  and  he 
directs  the  sheriff  sitting  with  him  and  the 
sick  juror,  to  go  back  to  the  jury  room,  and 
he  would  take  charge  of  the  sick  juror.  I 
cannot  think  that  for  this  object  and  with 
this   motive,    the  judge  was  thereby  out  of 


the  line  of  his  official  duties,  or  usurping 
any  authority  that  did  not  belong  to  him 
out  of  court.  The  case  would  be  very  dif- 
ferent if  this  were  corruptly  contrived  to 
gain  the  opportunity  of  conversing  with 
the  juror  upon  the  subject  of  the  trial ;  but 
when  it  is  not  pretended  or  suspected  that 
such  was  the  case,  and  that  nothing  trans- 
pired in  the  interview  to  raise  the  lightest 
conjecture  of  the  sort,  his  momentary  charge 
of  the  juror  was  a  matter  of  strict  propriety 
and  necessity.  Far  distant  be  the  evil  day, 
when  corruption  shall  have  so  soiled  the 
bench  and  tainted  the  streams  of  justice  as 
that  the  accidental  or  necessary  presence  of 
the  judge  with  a  juror  shall  not  be  received 
as  a  fair  presumption  that  no  wrong  was 
done  or  permitted,  but  on  the  contrary, 
shall  be  accepted  as  proof  of  tampering ! 
When  that  state  of  opinion  shall  prevail,  all 
respect  for  the  courts,  all  confidence  in  the 
administration  of  justice,  all  reverence  for 
authority  will  have  forsaken  that  depart- 
ment of  the  public  service,  usually  deemed 
the  last  and  best  bulwark  of  public  virtue 
and  morals. 

But  it  is  said  to  be  dangerous  to  confide 
to  a  judge  such  power  and  discretion,  so 
liable  to  be  perverted  to  the  pollution  of 
jury  trial.  This,  however,  is  true  of  all 
discretionary  power,  I  cannot  better  ex- 
press my  view  than  in  the  language  of  a 
recent  case  in  the  Queen's  Bench,  (Winser 
V.  The  Queen,  1  Lraw  Rept's  Q.  B,  309), 
upon  the  authority  of  the  judge  on  a  trial 
of  felony,  under  certain  circumstances, 
539  to  discharge  a  jury  *for  disagreement, 
&c.  Sir  Alexander  Cockbum,  C.  J., 
said :  '  ^I  agfree  that  our  rules  are  to  be  framed 
to  keep  the  administration  of  justice  beyond 
the  possibility  of  corruption.  On  the  con- 
trary, if  a  rule  is  essential  for  the  conven- 
ient working  of  the  administration  of 
justice,  we  must  trust  to  the  honesty  of 
those  to  whom  we  commit  that  most  impor- 
tant department  of  the  State.  We  must 
trust  to  the  means  we  have  of  punishing 
corruption  and  dishonesty  if  we  find  it 
operating  on  the  minds  of  our  judicial  offi- 
cers. I  cannot  help  thinking  that  this  dis- 
cretion is  of  a  very  useful  and  salutary 
character.  We  must  trust  it  will  never  be 
abused,  or  if  unhappily  it  should  be  abused, 
we  must  trust  to  the  power  of  parliament 
and  the  executive  for  punishing  the  judge 
who  would  act  so  dishonestly  and  cor- 
ruptly.'*" 

It  is  proper  to  take  some  notice  of  the 
cases  that  are  supposed  to  show  that  the 
judge  has  not  the  power  out  of  court,  which 
the  view  I  have  taken  ascribes  to  him. 
These  cases  are  Sargent  v.  Roberts,  1  Pick. 
R.  337 ;  Fish  &  another  v.  Smith,  12  Indi. 
R.  563 ;  and  Crabtree  v.  Hazenbaugh,  23  111. 
R.  349.  The  first  was  a  case  of  a  Tirtual 
instruction  sent  in  the  form  of  a  letter  by 
the  judge  to  the  jury  in  the  recess;  the  sec- 
ond, of  the  judge  visiting  the  jury  in  their 
room  and  giving  them  instructions  in  the 
absence  of  the  parties  and  without  their 
consent;  and  the  third,  of  a  judge,  who 
upon  being  sent  for  by  the  jury,  repaired  to 
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their  room,    and  declined,   when  aaked,  to 
explain  the  meaning  of  his  written  instruc- 
tions.   The  true  principle  of  these  decisions, 
is  thus  expressed  by   Catron,   C.  J.,  in  the 
last  case:  **The  policy   of  the  law  reqtiires 
that  all  the  proceedings  of  the  court  should 
be  open  and  notorious  and   in  the  presence 
cf  the  party,  so  that  if  he   is   not   satisfied 
with  it  he  may  take  exceptions   to  it  in  the 
mode  pointed  out  in  the  law ;  and  not 
540     be  put   to  extraneous  *proof  to  show 
that  an  error  had  been   committed  in 
a  secret  proceeding  and  in  fact  out  of  court. ' ' 
These  cases  do  not,  therefore,  at  all  militate 
agaiost  the  view  I  have  taken  of  this  case. 
Bnt  suppose  I  am  wrong  in   this   view  of 
tbe  judge's  authority  out  of  court  over  his 
officers  and  jurors,  and  that  we  are  to  con- 
sider this  case  as  one  purely  of  the  separa- 
tion of  the  jury,    and   as  if  the  juror  had 
bees  left  with  some   other  person  but  the 
judge  presiding  over  the  trial.     Upon   this 
question,  there  are  a  great  number  of  cases 
abroad,  and  in   the   States  of   the   Union. 
Tbdrnaihe  is  **legion;"  and  we   are   in- 
debted to    the   research   and    industry    of 
connsel  for  a  particular  reference  to  them. 
I  cauiot  be  ezi>ected  to  review  them.    I  am 
mon  particularly  interested  in   the  state  of 
our  own   adjudications,   so  that  I  may  not 
ran  counter  to  them,   or  unsettle   the   law 
with  ns.    If  it  be  conceded  to  the  counsel 
for  plaintiff  in  error  that  McCaul's  case,  1 
Va.  Cas.  271 ;  and  Overbee's  case,   1   Rob. 
R.  756,  are  authority  for  their  position  that 
separation   per   se  vitiates  a   verdict   in  a 
cnminal  cause,    it   must   be  allowed  that 
Martin's   case,    2   Leigh   745;    McCarter's 
case,  11  Leigh  633,  and  Thompson's  case,  8 
Gratt.   637,    are   to  the  contrary.     I  do  not 
interpret  Wormley's   case,  8  Gratt.  712,  as 
aettlinf^,  as  it  is  contended,  this  conflict  of 
anthonly.    There   is   no   reference   to   the 
prior  cases,    and   it   is  manifest  that  that 
case  was  decided  on  the  misconduct  of  the 
aberiff,   which    is    specially    animadverted 
vpon,  and  censured.     In  this  unsettled  and 
indeterminate  condition  of  our  cases,  I  think 
1^  are  authorized  to  deduce  and  lay  down 
arnle  not  in  conflict  with  them,  as  a  whole; 
ud  in  harmony  with  the  general  current  of 
decisions  elsewhere.     And  that  rule   seems 
to  zne  to  be  this :  that  separation  out  of  the 
custody  and  control  of  the  officer  is  prima 
^e  sufficient  to  vitiate  a  verdict ;  and  that 
It   is    incumbent      upon     the     Common- 


541  wealth  *to  refute  that  presumption  by 
disproving  all  probabilities  or  suspi- 
cions of  tampering;  unless,  indeed,  the 
prisoner's  own  testimony,  as  in  Thompson's 
case,  should  t>e  sufficient  to  that  end.  This 
principle,  I  think,  reconciles  our  own  cases, 
and  comports  with  the  general  current  of 
the  cases  to  which  we  have  been  referred. 
It  is  an  ample  safeguard  of  the  purity  of 
jury  trial,  for  which  I  entertain  habitual 
reverence;  and  I  do  not  think  we  thereby 
impair  the  weight  to  be  attached  to  our 
earlier  decisions. 

In  the  application  of  this  principle  to  the 
case  at  bar,  I  do  not  think  there  is  a  rational 
doubt  that  the  Commonwealth  has  by  the 
testimony  of  the  juror  and  sheriffs  most 
satisfactorily  repelled  any,  the  slightest 
presumption  of  unfairness  or  tampering  in 
the  transient  interview  of  the  judge  with 
the  sick  juror;  and,  indeed,  the  counsel 
of  the  plaintiff  in  error  distinctly  disclaimed 
any  suspicion  of  it.  On  the  contrary,  the 
complaint  is  of  the  separation  by  itself, 
and  the  danger  of  such  a  precedent.  It  is 
also  alleged  that  there  is  a  peculiar  hardship 
in  this  case,  as  the  judge  is  required  to 
pronounce  on  his  own  conduct.  This,  how- 
ever, is  not  so.  It  would  be  the  same  if 
the  judge  were  to  misbehave  towards  the 
jury  in  open  court,  as  by  instructing  them 
on  the  weight  of  testimony,  or  indecorously 
betraying  to  them  his  leaning  in  the  cause. 

This  case  has  been  argued  at  great  length, 
and  with  eminent  ability.  I  have  not  been 
able  to  notice  all  the  points  of  the  argu- 
ment, or  comment  upon  the  many  pertinent 
authorities  that  have  been  laid  before  us. 
I  desire  to  acknowledge  my  obligations  to 
counsel  for  their  researches,  and  the  benefit 
I  have  derived  from  their  arguments.  It  is 
not  that  I  slight  either  the  one  or  the  other, 
that  I  do  not  specially  notice  them;  but 
because  they  lay  outside  of  the  immediate 
discussions  that  I  have  been  pursuing,  and 
a  part  from  the  view  that  I  have  been  led 
to  take  of  this  case. 

542  *It  only  remains  for  me  to  announce 
my  opinion  that   this  record  does  not 

furnish   ground   sufficient   to   set  aside  the 
verdict  and  award  the  new   trial  asked  for. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  affirmed. 
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545        *A.  C.  Smith  v.  R.  P.  Smith. 

October  Term,  1809,  Richmond. 
(Absent,  BinurBAM.*  P.) 


I.  Pwvlfa  Deed  of  AnlffnoieBt—AttacluBMit— Priority  .t 

-On  the  lath  of  March  1897.  H.  &  P.  merchants  in 
New  York  execute  a  deed  by  which  they  convey  to 
&  all  their  effects  in  trust  to  pay  thelt  debts,  with 
directions  to  take  possession  at  once  and  proceed 
to  execute  the  trust.  Part  of  the  effects  are  goods 
shippell  to  A.  and  W..  commission  merchants  in 
Bidunond.  Va.,  to  be  sold  for  and  on  account  of  H. 
ib  P.  On  the  same  16th  of  March  R.  sues  H.  &  P.  in 
Richmond,  and  sues  out  an  attachment  which  is 
serred  on  A.  &  W.  as  garnishees.  A.  is  not  in 
adrance  to  H.  &  P.  when  the  attachment  is  serred. 
W.  has  advanced  on  the  roods,  but  afterwards 
sells  them,  and  has  a  balance  in  hand  after  paying 
himielf.  The  attachment  has  preference  over  the 
deed,  and  1b  to  be  first  satisfied  out  of  the  proceeds 
of  the  sale  of  the  8xx>ds  in  the  hands  of  A.  &  W. 

On  the  16th  of  March  1867,  R.  P.  Smith 
taed  out  of  the  clerk's  office  of  the  Hustings 
court  of  the  city  of  Richmond,  a  summons 
against  Halsted  &  Putnam,  partners,  in  an 
action  of  assumpsit,  damages  $1,200;  and 
on  the  same  daj,  upon  an  affidavit  made 
before  the  clerk  of  the  said  court,  that  the 
defendants  were  justly  indebted  to  the 
plaintiff  in  the  sum  of  eight  hundred  dol- 
lars, with  interest  thereon  from  the  1st  of 
Harch  1867  till  paid,  and  that  the  defendants 
were  non-residents  of  the  State  of  Virginia, 
and  that  they  had  estate  or  debts  due  them 
in  the  city  of  Richmond,  Smith  obtained 
an  attachment  agiiinst  such  estate  and 
debts.  And  on  the  same  day,  the  attach- 
ment was  served  upon   H.   J.  Stone,  of  the 

firm  of  Stone,  Wilson  A  Foster  and 
546     »A.  Y.  Stokes  of  the   firm   of  A.  Y. 

Stokes  A  Co. ;  and  they  were  sum- 
moned as  garnishees. 

The  cause  was  regularly  proceeded  in  by 
poblication  against  Halsted  A  Putnam. 
And  in  February,  A.  C.  Smith,  Jr.,  was 
permitted  to  interplead  in  the  cause,  he 
claiming  the  effects  in  the  hands  of  the 
gamifthees  under  a  deed  of  trust  from  Hal- 
•ted  &  Putnam,  which  he  claimed  gave  him 
priority  of  claim  over  the  plaintiff. 

There  was  a  judgment  against  the  de- 
fendants at  the  April  term  1868  of  the  court, 
for  six  hundred  and  ninety-one  dollars  and 
twentj  cents,  with  interest  thereon  at  six 
perjcent.  per  annum  from  the  13th  of  March 
1867,  till  paid.  At  the  July  term  the  parties 
dispensed  with  a  jury  and  submitted  the 
whole  matter,  as  well  of  fact  as  of  law  upon 
the  interpleader,  to  the  decision  of  the  court ; 
and  the  court  rendered  a  judgment  in  favor 
of  the  plaintiffs.  A.  C.  Smith  thereupon 
filed  a  bill  of  exceptions  to  the  judgment  of 
the  conrt;  and  spread  the  evidence  upon 
the  record. 

It  appears  from  the  evidence,  that  on  the 
15th  of  March  1867,  Halsted  A  Putnam,  who 

*Be  decided  the  canse  in  the  conrt  below. 
^SeemonoffrapblCfM^^on  *' Attachment"  appended 
to  Lancaster  t.  Wilson,  87  Gratt  eu. 


were  partners  and  merchants  doing  business 
in  the  city  of  New  York,  executed  a  deed  in 
that  city  by  which  they  conveyed  to  A.  C. 
Smith  all  their  partnership  property  of 
every  kind,  including  debts  due  to  them, 
and  wherever  it  might  be,  in  trust  to  pay 
first,  all  their  partnership  creditors ;  putting 
all  of  them  on  the  same  footing.  And  they 
authorized  and  directed  him  forthwith  to 
take  possession  of  the  premises  and  prop- 
erty, and  to  proceed  to  sell  the  same ;  and 
also,  that  he  should,  as  soon  as  possible, 
collect  the  debts,  Ac. ;  and  out  of  the  pro- 
ceeds of  the  trust  property,  pay  first,  the 
partnership  debts,  and  then,  if  any  thing 
remained,  the  individual  debts  of  the  part- 
ners as  directed  in  the  deed.  And  to  enable 
the  trustee  to  execute  the  trust,  they  con- 
stituted him  their  attorney  in  fact,  with 
full  powers.  This  deed  was  admitted  to 
record  in  New  York,  on  the  16th  of 
March. 

547  *It   appears  further,    that  prior  to 
the   16th  of  March   1867,    Halsted  A 

Putnam  had  consigned  to  A.  Y.  Stokes  A 
Co. ,  and  Stone,  Wilson  A  Foster,  merchants 
in  Richmond,  merchandise,  to  be  sold  by 
these  firms  upon  commission  for  account  of 
the  consignors.  A.  Y.  Stokes  A  Co.  had 
settled  their  account  of  sales  about  the  11th 
of  March,  and  had  then  paid  over  the  money 
in  their  hands  to  Halsted  A  Putnam.  They 
then  had  other  merchandise  so  consigned 
t6  them,  which,  or  nearly  the  whole  of 
which,  was  unsold  on  the  16th  of  March, 
when  the  attachment  was  served  upon  them ; 
upon  which  they  had  made  advances  to 
Halsted  A.  Putnam.  These  they  afterwards 
sold ;  and  their  account  showed  that  the  net 
amount  of  sales  was  $2, 149  57,  on  which  they 
had  advanced  $1,314  10  before  the  service  of 
the  attachment,  leaving  the  net  balance  in 
their  hands  $815  47.  Stone,  Wilson  A  Fos- 
ter were  in  advance  to  Halsted  A  Putnam 
on  the  16th  of  March,  when  the  attachment 
was  served,  $1,078  18 ;  but  on  that  day  they 
had  in  their  hands  merchandise,  which  they 
afterwards  sold  for  $1,863  65,  which  was 
more  than  sufficient  to  repay  their  advances 
and  charges,  and  which  left  a  balance  of 
$512  58  due  to  Halsted  A  Putnam.  Both 
these  firms  considered  that  they  had  a  lien 
upon  the  goods  consigned  to  them,  for  ad- 
vances made  by  them ;  but  that  Halsted  A 
Putnam  were  entitled  to  the  goods  upon 
repayment  of  these  advances. 

Upon  the  application  of  A.  C.  Smith,  jr., 
a  supersedeas  to  the  judgment  was  awarded. 

N.  Howard,  for  the  appellant. 

A.  Johnston  and  Williams,  for  the  appel- 
lee. 

WILLOUGHBY,  J.      The  statute  of  Vir- 
ginia   prescribes    (Acts   of  1866-7,  chapter 
75,)    that   **every  deed  of  trust  conve3'ing 
real   estate   or  goods  and  chattels,  shall  be 
void    as  to  creditors  and  subsequent 

548  purchasers  for  valuable  ^consideration 
without  notice,  until  and  except  from 

the  time  that  it  is  duly  committed  to  record 
in    the    county  or  corporation  wherein  the 
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property  embraced  in  such  contract  or  deed 
may  be.** 

This  statute  must  control  the  decision  of 
this  case ;  for  although  the  deed  in  contro- 
versy was  executed  in  New  York  by  parties 
residing  there,  there  being  no  evidence  of 
any  difference  between  the  law  of  New  York 
and  our  own,  the  law  is  presumed  to  be  the 
same  as  here. 

If  this  is  a  deed  of  trust  contemplated  by 
the  statute,  conveying  the  goods  and  chat- 
tels attached  by  creditors,  it  is,  by  the 
terms  of  such  statute,  void  as  to  such  cred- 
itors, until  the  time  it  is  duly  admitted  to 
record  as  prescribed. 

The  first  question  suggested  is,  whether 
the  deed  in  this  case  is  one  contemplated 
by  the  statute.  It  differs  from  many  deeds 
of  trust,  in  the  fact,  that  it  required  the 
trustees  to  take  possession  forthwith  of  the 
property  conveyed. 

One  object  of  requiring  deeds  of  trust  to 
be  recorded,  no  doubt,  is  to  preclude  the 
danger  that  otherwise  might  exist,  that 
third  persons  might  be  led  to  trust  and  deal 
with  the  party  in  possession  as  if  he  were 
the  real  owner,  when,  in  fact,  there  is  a 
deed  in  existence  showing  that  he  was  not. 
But  I  think  we  cannot  say,  especially  where 
a  statute  is  so  broad  and  imperative  as  this, 
that  it  is  the  only  object. 

It  applies  to  aU  creditors,  whether  they 
have  notice  or  not;  4  Rand.  208;  and 
whether  the  credit  was  obtained  on  the  fact 
of  such  possession  or  not.  It  is  true,  that 
in  most  of  the  States  it  has  been  held  that 
possession  of  goods  thus  transferred  is 
equivalent  to  a  record  of  the  deed ;  but  this 
may  be,  because  either  that  their  statutes 
permit  this  to  be  so,  or  because  such  pos- 
session gives  notice  to  creditors  as  well  as 
others   of   such   transfer ;  neither  of  which 

reasons  is  applicable  here. 
549  *It  is  urged  that  an  assignment 
might  have  been  made  of  these  goods 
and  chattels  by  writing  without  seal;  that 
if  it  had  been  so  made  it  would  not  have 
been  required  to  be  recorded  because  not  a 
deed,  and  there  can  be  no  reason  why  the 
mere  addition  of  a  seal  should  render  it 
necessary  to  have  it  recorded. 

Whether  it  would  be  required  that  an  as- 
signment without  seal  should  be  recorded  it 
seems  to  me  hardly  necessary  to  enquire. 
The  case  before  us  is  that  of  a  deed.  That 
and  that  only  is  the  foundation  of  the  ap- 
pellant's claim.  The  statute  says  that  a 
deed,  to  have  effect  against  creditors,  must 
be  recorded.  If  the  parties  had  elected  to 
make  a  mere  assignment  instead  of  a  deed, 
we  might  have  had  a  different  question.  I 
do  not  see  how  the  argument  can  have  any 
force,  except  to  show  that  no  deed  of  trust 
conveying  goods  and  chattels  need  be  re- 
corded, notwithstanding  the  statute,  for 
the  same  thing  may  be  accomplished  by  a 
mere  assignment  of  goods  and  chattels,  or 
a  transfer  without  seal,  as  by  a  deed,  in 
almost  any  case. 

In  Clark  v.  Ward  A  others,  12  Gratt.  440, 
a  deed  similar  to  this  was  executed,  which 
was  recorded ;  but  a  question   was  made  as 


to  the  sufficiency  of  the  acknowledgement  to 
allow  it  to  be  recorded.  The  trustees  had 
taken  possession  of  the  goods,  had  held 
possession  for  several  months,  and  had 
partially  executed  their  trust,  when  an  at- 
tachment was  levied  upon  them. 

This  court,  without  passing  upon  the 
question  of  the  sufficiency  of  the  certificate, 
held — **As  it  appeared  from  the  evidence, 
that  the  execution  of  said  deed  was  accom- 
panied, or  in  good  faith  soon  followed,  by 
a  delivery  of  the  personal  property  in  said 
deed  mentioned,  there  was  a  complete  and 
valid  transfer  of  said  property  to  the  trus- 
tees, and  that  the  recording  of  the  deed  was 
in  no  wise  essential  to  the  protection  of 
said  property  against  the  demands  of 

550  creditors  who  had  not  ^acquired  liens 
upon  the  same  before  the  said  transfer 

was  consummated." 

It  is  easy  to  imagine  cases  in  which  it 
would  work  manifest  injustice,  and  be 
against  the  policy  of  the  statute,  to  insist 
upon  its  interxM'etation  according  to  its  strict 
letter.    This  is  so  with  almost  any  statute. 

It  may  be  supposed  that  a  storehouse  full 
of  different  articles,  may  have  been,  under 
such  a  deed,  taken  possession  of  by  the 
trustees,  and  have  been  sold  to  a  great 
many  different  purchasers,  and  have  passed 
through  the  hands  of  several  bona  fide  pur- 
chasers, and  have  been  scattered  far  and 
wide;  that  such  trustees  have  fully  com- 
pleted their  trust,  and  years  have  elapsed 
since  the  execution  of  the  deed,  the  cred- 
itors all  the  time  making  no  opposition  to 
their  proceedings. 

Such  a  case  might  show  us  the  propriety 
of  construing  such  a  statute  according  to 
its  spirit  and  policy  rather  than  to  insist 
upon  its  strict  letter.  But  the  fact  that 
under  such  circumstances  a  deed  might  not 
be  required,  I  do  not  think  would  compel  ns 
to  hold  that  where  no  actual  possession  had 
taken  place,  when  there  is  no  possession 
except  what  might  be  regarded  a  technical 
possession  gained  by  a  delivery  of  this 
very  deed,  where  nothing  whatever  had 
been  done  under  it,  and  the  rights  of  no 
third  party  could  be  affected  thereby,  in 
the  face  of  this  statute  no  record  would  i>e 
required.  Now,  in  the  case  of  Clark  v. 
Ward,  although  the  circumstances  were  not 
as  extreme  as  the  case  supposed,  yet  the 
reasons  for  varying  from  the  letter  of  the 
statute  were  much  stronger  than  in  the  case 
at  bar.  I  do  not  think  that  it,  as  a  prece- 
dent, requires  us  to  deviate  from  the  letter 
in  this  case. 

It  cannot  be  denied  that  the  principle  of 
such  decision  as  there  stated,  logically  car- 
ried out,  without  reference  to  the  facts  of 
the  case  before  the  court  very  strongly  sup- 
ports the  position  of  the  appellants;  but 
the  fact  that  the  court  went  bevond 

551  the  letter   to   a  certain  extent,  *doea 
not,  I  think,  require   us   to  go  a  good 

deal  farther  than  they  did  in  the  same  di- 
rection. There  is  a  limit  beyond  which, 
even  elastic  substances  ought  not  to  be  ex- 
tended ;  and   it   seems   to   me   a  statute  so 
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inflexible  as  this,  was  sufficiently  extended 
in  that  case. 

Suppose  that  it  be  admitted  that  actual 
possession  and  other  circumstances  suffi- 
cient to  show  a  sale  and  delivery  of  the 
g'oods  assigned,  will  be  sufficient  as  against 
creditors.  And  perhaps  it  may  be  that  the 
principle  of  the  case  of  Clark  v.  Ward,  was, 
that  circumstances  such  as  possession  and 
a  partial  action  on  the  part  of  the  trustee 
with  the  acquiescence  of  the  assignor  were 
sufficient  to  consummate  a  transfer  of  the 
title  which  ought  not  to  be  avoided  because 
there  was  also  a  void  deed ;  yet,  even  this 
would  not  sustain  the  claim  of  the  appel- 
lants in  this  case.  There  is  nothing  on 
which  to  stand  except  this  deed.  Even  the 
technical  possession  which  they  may  claim 
is  founded  upon  this  deed  and  upon  this 
alone.  Nor  can  I  see  upon  what  principle 
it  can  be  held,  that  because  the  trustee  is 
required  to  take  possession  forthwith,  the 
deed  need  not  be  recorded.  It  would  have 
been  the  duty  of  the  trustee  to  take  imme- 
diate possession  if  this  provision  had  not 
been  inserted. 

If  these  views  be  correct,  it  may  be  ad- 
mitted that  there  was  no  negligence  on  the 
part  of  the  trustee  in  taking  possession, 
and  that  he  had  sufficient '  excuse  for  not 
taking  actual  possession.  The  want  of  dil- 
igence on  his  part  might  have  been  a  cir- 
cumstance to  show  a  fraud  as  against 
creditors ;  but  it  is  not  on  the  ground  of 
fraud  that  this  deed  is  sought  to  be  im- 
peached. 

The  circumstances  of  this  case,  no  doubt, 
do  show  sufficient  diligence  on  his  part, 
and  a  sufficient  excuse  for  his  not  taking 
actual  possession  forthwith,  and  the  utmost 
good  faith  on  the  part  of  all  the  parties  to 
the  deed.  Were  these  the  questions  in  the 
case,  they  would  very  likely  be  decided 
552  in  his  favor.  But  the  question  *is, 
should  this  deed,  to  be  valid  as  against 
the  creditors,  have  been  recorded? 

Kven  if  it  be  admitted  that  he  had  the 
technical  possession  by  a  delivery  of  the 
deed  to  him,  whilst  such  a  possession  might 
do  away  with  the  prima  facie  presumption 
of  fraud,  it  would  not  help  him  upon  this 
question.  All  these  circumstances  would 
not  make  a  case  nearly  as  strong  as  those 
of  Clark  v.  Ward,  upon  which  such  reliance 
is  placed  hy  the  appellants.  The  cases  of 
Wilt  V.  fVanklin,  1  Binn.  R.  502;  Gibson 
V.  Stevens,  8  How.  U.  S.  R.  384 ;  and  other 
cases  to  the  same  effect,  cited  by  the  coun- 
sel for  appellants,  present  the  questions 
rather  of  diligence  and  good  faith,  and  were 
decided  upon  the  ground  that  there  was 
sufficient  evidence  of  both  in  those  cases  to 
do  away  with  the  presumption  of  fraud. 
As  this  is  not  the  question  before  us,  I  do 
not  think  that  those  cases  are  applicable  to 
this  enquiry. 

Another  view  of  this  case  was  very  in- 
geniously taken  and  very  elaborately  argued 
by  the  counsel  for  appellants.  It  was  urged 
that  the  goods  having  been  consigned  to 
commission  merchants  under  a  contract  on 
their   part   to   sell  the  same  and  account  to 


the  consignors  for  the  proceeds,  such  con- 
signors had  an  election  either  to  demand 
that  the  consignees  fulfil  such  contract  and 
render  such  account,  or  to  consider  the 
goods  as  their  own  subject  to  the  lien  of 
the  consignees  for  advances,  commission, 
Ac. ;  that  if  they  elected  the  former,  they 
had  merely  a  chose  in  action  against  such 
consignees,  which  does  not  come  within 
the  definition  of  goods  and  chattels  accord- 
ing to  the  statute ;  and  that  the  creditors 
had  no  right,  by  a  levy  of  an  attachment 
upon  these  goods,  to  deprive  the  consignors 
or  their  trustee  of  such  right  of  election. 

There  is  no  evidence  in  the  case  that  any 
such  right  of  election,  if  it  existed,  had 
been  exercised  before  the  levy  of  the  at- 
tachment, or  at  least  that  it  had  been  de- 
termined to  consider  the  claims  upon  the 
consignees  as  merely  a  chose  in  action. 

553  *On  the  contrary,  the  evidence  tends 
to  show   that  this  was  not  the  case. 

The  affidavit  of  Thomas  Potts  is,  that  such 
consignees  had  on  hand  the  said  property 
'^belonging  to  Halsted  A  Putnam,"  the 
consignors. 

But  it  was  claimed  that  the  petitioner  had 
the  right,  which  had  passed  to  him  by  the 
assignment  or  deed,  to  make  such  election 
even  after  the  leVy  of  the  attachment,  and 
that  he  could  not  be  deprived  of  such  right 
of  election  by  such  attachment. 

Now  without  passing  upon  the  question 
whether  a  chose  in  action  comes  within  the 
meaning  of  the  terms  goods  and  chattels, 
according  to  the  statute,  let  us  examine  the 
situation  of  the  property  levied  upon  by  the 
attachment,  which  certainly  were  goods 
and  chattels,  and  the  relation  of  the  parties 
to  the  property.  So  far  as  they  were  con- 
cerned, the  deed  not  having  been  recorded, 
no  title  passed  by  such  deed  as  against  the 
creditors,  to  the  trustee,  at  the  time  of  the 
attachment.  Whatever  title  the  grantors 
had  to  these  goods  and  chattels  still  re- 
mained in  them ;  and  the  nature  of  such 
title  depended  upon  the  understanding  or 
contract  between  them  and  the  commission 
merchants. 

Now  what  is  the  general  understanding 
when  goods  are  consigned  to  commission 
merchants,  to  be  sold  and  an  account  to  be 
rendered  of  the  proceeds?  Is  it  not  plainly 
that  no  title  passes  so  long  as  they  remain 
in  the  hands  of  such  merchants?  Such 
merchants  act  as  .agents  with  power  to  sell 
the  goods  and  transfer  the  title  of  the 
owner.  £ven  if  this  relation  is  such  that 
they  are  bound  to  make  such  sale,  this  does 
not  transfer  to  them  the  legal  title  to  the 
goods. 

Nobody  would  think  of  undertaking  to 
hold  such  goods  as  the  property  of  the  com- 
mission merchants  while  in  this  condition. 

I  think  it  very  plain,    therefore,    that  at 

the  time  of  the  levy   of  the  attachment  the 

legal  title  to  these  goods  was,  so  far  as  the 

creditor  is  concerned,  in  the  consignor. 

554  *It   seems  to  me  too   very  doubtful 
whether  under  such  circumstances  the 

consignors  had  a  right  to  elect  to  consider 
the  goods  as  belonging   to   the  consignees 
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without  their  consent,  and  to  be  in  a  posi- 
tion to  claim  that  they  account  for  the  pro- 
ceeds whether  there  is  a  sale  or  not.  Even 
if  they  had  such  right,  it  is  very  clear  that 
the  title  to  the  goods  would  not  pass,  nor 
could  an  action  be  maintained  until  such 
an  election  was  made  known  to  the  com- 
mission merchants.  And  I  think  it  equally 
clear,  that  before  an  action  could  be  main- 
tained, the  merchants,  after  such  election 
should  be  made  known  to  them,  have  a  rea- 
sonable time  to  make  sale  of  the  goods  and 
account  for  the  proceeds. 

But  again :  suppose,  for  the  sake  of  the 
argument,  that  at  the  time  of  the  levy  of 
the  attachment,  the  consignors  had  the 
•  peculiar  position  contended  for.  They  then 
have  the  right,  of  course,  to  have  the  title 
of  the  goods  in  them  of  their  own  volition, 
even  if  it  is  not  in  them ;  and  thereupon, 
upon  paying  the  advances  and  commissions 
which  may  be  a  lien  upon  the  property  to 
take  it  into  their  possession.  £^ven  this 
right  would  amount,  to  say  the  least  of  it, 
to  a  special  or  qualified  property  in  the 
goods,  which  I  think,  is  clearly  the  subject 
of  attachment.  The  officer  acquires  the 
right  to  transmit,  first,  the  property  he 
seizes,  and  has  just  such  property  in  the 
goods  as  the  debtor  had.  If  the  debtors 
had  the  right  of  election,  then  the  officer 
seizes  upon  and  acquires  this  right,  and 
stands  in  their  places,  and  can  assert  the 
right  to  elect  to  consider  the  goods  as  his 
property,  ^and  to  sell  them  subject  to  the 
lien,  as  he  has  done.  In  no  possible  aspect, 
it  seems  to  me,  can  these  goods  be  consid- 
ered to  be  in  such  a  situation  as  to  deprive 
creditors  of  the  right  of  levying  upon  them 
by  attachment ;  and  I  cannot  see  upon  what 
principle  it  can  be  held,  that  because  thereby 
the  debtors  may  be  deprived  of  some  priv- 
ileges  that  they   may  claim  to  have  had 

concerning  such  property,  this  should 
555      deprive  *the   creditors  of  such  right. 

The    judgment    of    the    court    below 
should  therefore  be  affirmed. 

DORMAK,  J.,  concurred  in  affirming  the 
judgment. 

Judgment  affirmed: 


556  *Devaughn  v.  Devaughn. 

January  Term,  1870,  Richmond. 
I.  Coanty  Courts— Oeneral  Jurisdiction— Statute.— Tbe 

County  courts  are  conrts  of  general  jurisdiction, 
and  in  proceeding  under  the  act.  ch.  110,  S  9.  Ck>de 
of  1800,  for  the  assignment  of  dower,  it  is  to  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary, 
that  the  court  had  jurisdiction  of  the  case,  and 
proceeded  regularly  in  it. 

a.  Assignment  off  Dower*— On  What  Based.— In  the 
assignment  of  dower  to  the  widow,  the  assignment 
should  be  based  upon  both  the  annual  and  fee 
simple  value  of  the  property. 

3.  Same— Right  of  Widow  to  flanslon  House.— The 
widow  is  not  entitled,  as  of  right  to  have  the 
mansion  house  included  in  the  dower  assigned 
to  her. 


•On  the  subject  of  "Dower"*  see  monographic  note 
appended  to  Davis  ▼.  Davis,  25  Gratt.  667. 


At  the  January  term  of  the  County  conrt 
of  Alexandria  county  for  1864,  on  the  motion 
of  James  H.  Devaughn,  one  of  the  heirs  of 
William  Devaughn,  deceased,  Wm.  B.  Price 
and  two  other  persons  were  appointed  by 
the  court  commissioners  to  assign  dower  to 
Susan  Devaughn,  widow  of  William  De- 
vaughn, deceased,  in  the  real  estate  of 
which  said  William  Devaughn  died  seized 
in  the  county  of  Alexandria,  Va.  And  at 
the  February  term  the  commissioners  re- 
turned their  report ;  and  it  was  ordered  to 
lie  one  month  for  exceptions. 

At  the  March  term  of  the  court  Susan 
Devaughn  filed  exceptions  to  the  commis- 
sioner's report.  Of  these  the  only  one 
which  need  be  stated  is,  that  the  commis- 
sioners did  not  assign  to  her  the  mansion 
house  of  the  deceased,  then  occupied  by  her 
as  a  dwelling  house ;  as  stated  in  the  report. 

It   appeared    from    the    report    and    the 

schedule  and   valuation   of  property  made 

by    the  commissioners,    and  returned  with 

the  report,  that  the  property  consisted 

557  of  *a  number  of  small  houses  in  Alex- 
andria, or  near  it ;  all  of  which   was 

valued  at  $14,700;  and  that  the  commis- 
sioners assigned  to  the  widow  four  houses 
and  lots  valued  at  $4,900 :  the  dwelling  house 
was  valued  at  $1,500. 

At  the  April  term  of  the  court  the  excep- 
tions were  overruled,  and  the  report  of  the 
commissioners  was  confirmed,  and  ordered 
to  be  recorded. 

In  August  1867,  the  judge  of  the  Circuit 
court  granted  a  supersedeas  to  this  order; 
and  at  the  November  term  of  the  Circuit 
court,  the  order  of  the  County  court  was 
reversed,  and  the  assignment  was  changed, 
giving  to  the  widow  the  dwelling  house, 
instead  of  two  of  the  tenements  allotted  to 
her  by  the  commissioners.  From  this  order 
James  H.  Devaughn  obtained  a  supersedeas 
to  the  District  Court  of  Appeals  at  Freder- 
icksburg ;  where  it  was  reversed.  A.nd  then 
Mrs.  Devaughn  brought  the  case  up  to  this 
court. 

Brent  and  Wattles,  for  the  appellant,  in- 
sisted : 

1.  The  order  of  the  County  court  was  not 
the  judgment  of  a  court  of  competent  juris- 
diction. 

The  authority  of  the  County  court,  as 
conferred  by  the  Code,  is  special  and  sum- 
mary, and  being  ex  parte,  every  fact  essen- 
tial to  the  exercise  of  its  jurisdiction  should 
appear  affirmatively  on  the  record. 

The  Code  requires  that  the  **Court  of  the 
county  in  which  the  will  is  admitted  to  re- 
cord, or  administration  of  his  estate  is 
granted,"  shall  appoint  the  commissioners. 
Now,  this  important  jurisdictional  ^ct  is 
not  disclosed  by  the  record.  To  escape  this, 
the  court  must  presume  two  things:  that 
administration  was  granted  on  the  estate 
of  William  Devaughn,  and  that  also  it  was 
granted  by  the  County  court  of  Alexandria. 

In  Stevens  v.  Stevens,    3  Dana's  R.  371, 
it   was  held   that    **the  jurisdiction  of  the- 
County    courts   (in  Kentucky),  in  allotting 
dower   is  special,    and   their  records 

558  must  *show  every  fact  required  by  the 
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statute.    Thatcher    v.    Powell,   6     Wheat. 
U.  S.  R.  119. 

2.  The  order  of  the  County  court  appoint- 
ing the  commissioners,  and  the  report  of 
the  commissioners,  are  defective  on  their 
face,  and  therefore  invalid. 

a.  The  order  directs  the  commissioners  to 
assign  dower  to  Susan  Devaughn,  in  the 
real  estate  of  which  her  husband  died  seized 
in  the  county  of  Alexandria.  The  order 
should  have  t>een  to  assign  dower  in  all  his 
real  estate  in  Virginia.  The  commis- 
sioners, in  accordance  with  the  order,  as- 
signed dower  only  in  the  real  estate  in 
Alexandria.  It  may  be  that  this  was  all. 
But  it  ought  to  appear  so  affirmatively  on 
the  record. 

b.  The  commissioners  assigned  dower 
with  reference  to  the  fee  simple  value  of 
the  real  estate,  in  entire  disregard  of  the 
annnal  rental  or  productive  value. 

In  Smith  v.  Smith,  5  Dana's  R.  179,  the 
court  says,  that  *  4n  assigning  dower,  re- 
gard should  be  had,  not  only  to  the  value 
of  the  estate,  but  also  to  the  annual  pro- 
ductiveness of  the  several  parcels,  and 
equal  justice  in  all  respects,  done  to  the 
widow  and  heirs  as  near  as  may  be." 
Leonard  v.  Leonard,  4  Mass.  R.  5S3 ;  Miller 
T.  MiUer,  12  Id.  454;  Cos  v.  McMuUin,  14 
Gratt.  82.    2  Daniel's  Ch.  Pr.  1^,  136. 

3.  The  County  court  erred  in  not  assign- 
ing to  the  widow  the  mansion  house. 

Park  on  Dower  says  the  widow  is  not  en- 
titled to  dower  of  the  capital  or  chief  man- 
sion :  Biarg.  p.  250.  But  this  applies  only 
to  a  haronial  castle,  constructed  for  public 
defence. 

If  there  wer^  no  other  residence,  the  heir 
at  common  law  was  t>ound  to  furnish  her 
with  one. 

PU'k  on  Dower,  marg. ,  p.  224,  n.  z. ,  re- 
ferring to  the  Woman's  Lawyer.  Gerrard  v. 
Gerrard,  1  Ld.  Ray.  72,  5  Mod.  64. 

Comyn's   Dig.,    3  vol.  574,    we    find   the 
following : 
SS9       *'*So  a  wife  shall  be  endowed  of  the 
chief   mansion   or  messuage   of    her 
hosband." 

*'Tho'  it  be  a  castle ;  for  Magna  Charta, 
Kc  7,  shall  be  understood  only  of  a  castle 
for  the  defence  of  the  realm." 

^^Tho*  it  be  the  capital  seat,  where  her 
imsband  was  a  baron  of  the  realm;  for 
capot  baroniae,  is  understood  of  the  princi- 
pal seat  of  feudal  baronies  given  by  the 
king  to  be  held  for  the  defence  of  the 
reahn." 

In  Jiggets  V.  Jiggets,  40  Miss.  R.  718, 
Handy,  C.  J.,  delivering  the  opinion  of  the 
court,  says:  **There  is  no  error  in  the  de- 
cree in  allotting  to  the  widow  the  exclusive 
posieasion  of  the  dwelling  house,  and  other 
imjirovements  attached  to  it,  in  which  the 
deceased  resided,    at  the  time   of  his  death. 

''There  appears  to  be  no  sufficient  proof 
in  the  record  that  manifest  injustice  would 
be  done  to  the  children  of  the  deceased  by 
^ving  the  dwelling  house  and  premises  to 
the  widow.  Prima  facie  it  is  her  legal 
right  to  have  possession  of  them." 

Beach,  for  the  appellee,    referred  to  the 


opinion  of  Tucker,  P.,  in  Fisher  v.  Bassett, 
9  Leigh  119,  to  show  that  where  a  court 
has  jurisdiction  generally  over  any  subject 
matter,  and  its  jurisdiction  in  a  special 
instance  depends  upon  particular  facts,  the 
presumption  is  that  the  court,  in  assuming 
jurisdiction,  determined  these  particular 
facts  correctly.  He  insisted  that  the  County 
court  has  general  jurisdiction  over  the  sub- 
ject matter  of  appointing  commissioners  to 
assign  dower.  Its  jurisdiction  in  any  case 
depends  upon  a  question  of  fact,  viz: 
whether  it  has  granted  administration,  Ac, 
on  the  decedent's  estate.  Before  determin- 
ing its  jurisdiction  in  the  particular  case, 
it  must  decide  this  fact ;  and  if  it  takes  ju- 
risdiction, it  must  have  decided  the  case 
affirmatively ;  and  all  presumptions  are  in 
favor  of  that  decision.  For  a  full  dis- 
cussion of  the  character  of  Virginia 

560  *County  courts,  he  referred  to  Harvey 
V.  Tyler,  2  Wall.  U.  S.  R.  328. 

2.  He  insisted  further:— That  if  the  dece- 
dent had  not,  in  fact,  any  real  estate  out  of 
Alexandria  county,  the  order  is  confessedly 
good  in  form  and  effect.  That  it  did  not 
appear  he  had  any  other  real  estate ;  that 
there  is  nothing  to  justify  the  presumption, 
in  the  absence  of  all  proof,  against  the 
validity  of  the  order  in  this  particular ;  and 
an  order  is  not  to  be  reversed  because  it 
possibly  might  have  been,  but  only  when 
it  clearly  is,  erroneous. 

He  insisted  further,  that  it  does  not  ap- 
pear that  the  commissioners  acted  in  dis- 
regard of  the  annual  value  of  the  property. 
It  is  true  they  regarded  the  fee  simple  value 
of  the  property,  but  there  was  no  imi>ropri- 
ety  in  their  so  doing.  The  court  will  not 
presume  any  unfairness  in  this  respect; 
especially  in  the  absence  of  any  exception 
on  this  point  by  the  widow,  at  a  time  when 
it  was  competent  to  show  the  truth  of  the 
case  by  proof. 

3.  He  insisted  further,  that  the  widow 
was  not  entitled  to  claim  that  the  mansion 
house  should  be  allotted  to  her  as  a  part  of 
dower.  That  the  heir  has  a  right  to  make 
the  assignment  where  he  pleases,  provided 
it  be  full  and  fair.  Tuck.  Com.,  Book  2, 
ch.  6,  p.  64,  title  Dower. 

DORMAN,  J.,  delivered  the  opinion  of 
the  court : 

On  the  application  of  James  H.  Devaughn, 
one  of  the  heirs  of  William  Devaughn,  and 
one  of  the  appellees  in  this  cause,  the 
County  court  of  Alexandria  county,  under 
the  ninth  section  of  chapter  110,  of  the  Code 
of  1860,  appointed  commissioners  to  assign 
to  the  appellant,  her  dower  in  the  estate  of 
which  her  husband,  William  Devaughn, 
died  seized.  Under  this  order  of  appoint- 
ment, the  commissioners  set  off  to  the  ap- 
pellant as  such  widow,  four  houses  and 

561  lots  in  the  city  of  *  Alexandria,  which 
four  houses  and  lots  constituted  ex- 
actly one  third  part  of  the  appraised  value 
of  the  whole  estate,  of  which  William  De- 
vaughn was  seized  at  his  death.  To  this 
report  and  assignment  of  dower  by  the 
commissioners,    the    appellant  excepted  in 
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the  said  County  court,  on  the  grounds  pre- 
sented on  page  twelve  of  the  printed  rec- 
ord; which  exceptions,  at  a  subsequent 
term,  the  said  court  overruled,  and  con- 
firmed the  commissioner's  report  and  or- 
dered it  to  be  recorded.  From  this  order  of 
the  County  court,  the  appellant  took  an 
appeal  to  the  Circuit  court  of  Alexandria 
county,  on  the  grounds  stated  on  the  third 
page  of  the  printed  record.  After  hearing 
the  cause,  the  said  Circuit  court  reversed 
and  annulled  in  part,  the  order  of  the  County 
court,  and  proceeded  to  make  another  as- 
signment in  part,  giving  the  widow  the 
mansion  house  in  lieu  of  two  houses  and 
lots  assigned  to  her  by  the  commissioners 
under  the  order  of  the  County  court.  From 
this  judgment  of  the  said  Circuit  court,  the 
appellees  took  their  appeal  to  the  District 
court  for  the  fifth  district ;  which  judgment 
of  the  Circuit  court'  the  District  court  re- 
versed and  annulled,  and  affirmed  the 
judgment  of  the  County  court,  and  the  as- 
signment of  dower  made  by  the  commis- 
sioners under  its  order. 

By  appeal  from  this  judgment  of  the  Dis- 
trict court,  the  case  is  brought  to  this  court, 
and,  in  the  printed  statement,  the  following 
grounds  of  appeal  and  error  are  assigned : 

First.  The  order  of  the  County  court  was 
not  the  judgment  of  a  court  of  competent 
jurisdiction. 

Second.  The  order  of  the  County  court, 
appointing  the  commissioners  and  the  report 
of  the  commissioners  are  defective  on  their 
face  and  therefore  invalid. 

Third.  The  County  court  erred  in  not  as- 
signing the  widow  the  mansion  house. 

In  determining  the  validity  of  the  first 
ground  of  alleged  error,  it  becomes 
562  necessary  to  enquire  into  the  *juris- 
diction  of  the  County  courts  in  this 
State.  In  examining  the  judiciary  system 
of  Virginia,  it  at  once  becomes  apparent, 
that  Srom.  its  earliest  history,  the  County 
court  was  an  especial  favorite  of  the  people, 
and  their  legislators  invested  it  with  the 
most  extensive  powers.  In  the  minds  of 
the  people,  it  early  became  identified  with 
their  highest  interests.  It  was  esteemed  a 
sort  of  palladium  of  their  liberties ;  a  tower 
of  safety  for  the  deposit  of  their  most  sacred 
rights ;  and  was  endeared  to  them  by  asso- 
ciation with  the  proudest  names  in  their 
history,  names  familiar  to  them,  and  in 
honoring  whom  the  nation  exalted  itself. 

Hence,  as  early  as  1792,  an  act  passed  the 
general  assembly,  '^reducing  into  one,  the 
several  acts  concerning  the  County  and 
other  inferior  courts  of  this  Common- 
wealth." The  extent  of  the  powers  thus 
conferred  is  fully  presented  in  that  act,  the 
fifth  section  of  which,  reads:  '*The  justices 
of  any  such  court,  or  any  four  of  them  as 
aforesaid,  shall  and  may  take  cognizance 
of,  and  are  hereby  declared  to  have  power, 
authority  and  jurisdiction,  to  hear  and  de- 
termine all  causes  whatsoever  now  depend- 
ing, or  which  shall  hereafter  be  brought  in 
any  of  the  said  courts  at  the  common  law 
or  in  chancery,  within  their  respective 
counties  or  corporations,  and  all  such  other 


matters,  as  by  any  particular  statute  is,  or 
shall  be  made  cognizable  therein;"  and  in 
the  seventh  section,  the  act  further  pro- 
vides: **The  said  courts  shall  be  held  at 
their  several  respective  places,  in  every 
year,  except  as  hereinafter  excepted,  for 
the  trial  of  all  presentments,  criminal  pros- 
ecutions, suits  at  common  law  and  in  chan- 
cery, when  the  sum  exceeds  twenty  dollars 
or  eight  hundred  pounds  of  tobacco,  now 
depending,  or  which  shall  hereafter  be 
brought  in  any  of  said  courts."  In  section 
five  of  the  above  named  act,  criminals  of  a 
specified  class  are  exempted  from  trial  be- 
fore these  courts. 

In  the  several  Codes  of  1819,    1849 

563  and  1860,  even  Mown    to  the  acts  of 
1866-7,  this  same  extended  jurisdiction 

is  continued  and  confirmed  to  the  County 
courts  in  all  civil  causes.  So  partial  has 
the  Virginia  legislation  been  to  this  County 
court  system,  as  to  have  made  it  the  general 
depository,  the  fountain  head  of  power, 
from  which,  from  time  to  time,  they  have 
diverted  some  streams  into  other  seemingly 
less  favored  channels.  And  it  is  a  notice* 
able  fact,  that  in  the  last  acts  of  1866-7  the 
general  assembly  conferred  u^n  the  Circuit 
courts  concurrent  jurisdiction  with  the 
County  and  Corporation  courts,  ^*in  all 
cases  in  chancery  and  all  actions  at  law. ' ' 

From  these  numerous  acts,  thus  continued 
from  its  existence  as  a  State,  it  is  apparent 
that  the  County  courts  of  this  State  are 
courts  of  the  most  general  jurisdiction  in- 
all  civil  causes ;  inferior  only  because  their 
judgments  can  be  reviewed  by  an  appellate 
tribunal,  and  in  no  sense  courts  of  special 
and  limited  powers,  and  wholly  differing 
from  the  County  courts  of '  most  of  the 
States.  From  the  earliest  time  to  the  pres- 
ent, they  have  been  invested  with  the  most 
extensive  powers,  such  as  are  elsewhere 
conferred  upon  courts  of  Common  pleas. 
Circuit  and  Chancery  courts.  See  Harvey 
V.  Tyler,  2  Wall.  U.  S.  R.  328.  In  courto  of 
general  jurisdiction,,  the  rule  of  law  is, 
^''that  every  presumption,  not  inconsistent 
with  the  record,  is  to  be  indulged  in  favor 
of  the  jurisdiction." 

But  by  the  counsel  of  the  appellant,  it  is 
urged  that  **the  authority  of  the  County 
court  in  this  case  is  special  and  summary, 
and  being  ex  parte,  every  fact  essential  to 
the  exercise  of  its  jurisdiction  must  appear 
affirmatively  upon  the  record."  The  stat- 
ute authorizes  the  assignment  of  dower  to 
the  widow  by  the  heir,  or  by  application  to 
the  court  in  which  the  will  is  admitted 
to  record,  to  have  the  same  assigned  by 
commissioners.  The  County  court  has  gen- 
eral jurisdiction  over  the  probate  of  wills, 
and  admits  them  to  record.     Though 

564  the  *power  to  appoint  these  commis- 
sioners for  the  assignment  of  dower 

was  conferred  by  statute,  yet  the  mle  of 
law  is  still  applicable.  In  the  case  of  Har- 
vey V.  Taylor,  the  court  declare,  "in  all 
those  cases  where  the  new  powers  thus  con- 
ferred are  to  be  brought  into  action,  in  the 
usual  form  of  common  law  or  chancery  pro- 
ceedings, we  apprehend  there  can  be  little 


204 


19  QRATT. 


DWAUGHN  V,  DBVAUGHK. 


666,  666,  667 


dcmbt  that  the  same  presumptions,  as  to 
the  jariadiction  of  the  court  and  the  con- 
clvsiTeness  of  its  action,  will  be  made,  as 
in  cases  falling  more  strictly  within  the 
oraal  powers  of  the  court." 

In  the  case  of  Voorhees  v.  The  Bank  of 
the  United  States,  10  Pet.  U.  8.  R.  449,  the 
▼iliditj  of  a  sale  of  certain  property  in 
Ohio,  under  a  foreign  attachment  was  ques- 
tioned, on  the  ground,  that  the  record  of 
the  court,  in  which  the  attachment  proceed- 
ings were,  did  not  show,  that  the  steps  re- 
quired by  the  statute  prior  to  a  sale,  were 
taken.  In  that  case  the  defendant  was  a 
non-resident.  His  land  was  levied  on, 
condemned  and  sold,  as  far  as  it  appeared 
bj  the  record  in  the  cause,  without  an 
sffidsTit,  without  notice  by  publication, 
without  his  being  called  at  three  different 
terms  of  the  court,  and  without  waiting 
tireWe  months  from  the  execution  of  the 
writ  before  the  sale ;  all  of  which  were  re- 
quired by  the  statute  authorising  the  pro- 
ceedings. In  the  absence  of  jurisdiction 
orer  the  person  of  the  defendant,  the  record 
did  not  show,  that  these  important  provi- 
sions for  the  protection  of  his  rights  were 
performed.  Counsel  contended,  that  all 
tliese  requisitions  of  the  statute  must  not 
onlj  have  been  carried  out  before  the  court 
had  power  to  order  a  sale  of  the  property 
attached,  but  that  the  record  must  show 
their  performance.  In  reply  to  this  position 
theconrt  said,  "The  provisions  of  the  law 
do  not  prescribe,  what  shall  be  deemed  evi- 
dence that  such  acts  have  been  done ;  or 
direct  that  their  performance  shall  appear 

upon  the  record."  They  proceed  to 
H&     state,  ''We  *do  not  think  it  necessary 

to  examine  in  the  attachment  suit, 
for  evidence  that  the  acts  alleged  to  have 
been  omitted  appear  therein  to  have  been 
done.  Assuming  the  contrary  to  be  the 
case, the  merits  of  the  present  controversy, 
are  narrowed  to  the  single  question,  whether 
tbe  omission  invalidates  the  sale.  The  sev- 
eral courts  of  Common  pleas  of  Ohio,  at 
^  time  of  these  proceedings,  were  courts 
of  general  jurisdiction ;  to  which  was  added 
by  the  act  of  1805,  the  power  to  issue  writs 
of  attachment,  and  order  a  sale  of  the  prop- 
er^ attached,  on  certain  conditions;  no 
objection,  therefore,  can  be  made  to  their 
jariadiction  over  the  case,  the  cause  of 
sction,  or  the  property  attached." 

The  court  adds  this  general  proposition : 
**There  is  no  principle  of  law  better  settled, 
than  that  every  act  of  a  court  of  competent 
jurisdiction  shall  t>e  presumed  to  have  been 
rightly  done,  till  the  contrary  appears." 
In  the  case  of  Grignon's  lessee  v.  Astor 
etals.,  2  How.  U.  S.  R.  319,  the  validity  of 
a  sale  of  land,  under  an  order  of  the  County 
court  of  Michigan,  by  an  administrator  for 
the  payment  of  debts,  was  called  in  ques- 
tion. "The  court  says,  **  After  the  court  has 
pused  upon  the  representation  of  the  ad- 
ministrator, the  law  presumes,  that  it  was 
accompanied  by  the  certificate  of  the  judge 
of  probate,  as  that  was  requisite  to  the 
action  of  the  court ;  their  order  of  sale  is 
eridence  of  that  or  any  fact  which  was  nec- 


essary to  give  them  power  to  make  it ;  and 
the  same  remark  applies  to  the  order  to  give 
notice  to  the  parties.  This  is  a  familiar 
principle  in  ordinary  adversary  actions." — 
"And  the  principle  is  of  more  universal 
application  in  proceedings  in  rem,  after  a 
final  decree  by  a  court  of  competent  juris- 
diction over  the  subject  matter." — **These 
principles  are  settled  as  to  all  courts  of  re- 
cord, which  have  an  original  general  juris- 
diction over  any  particular  subjects :  they 
are  not  courts  of  special  or  limited  juris- 
diction ;  they  are  not  inferior  courts  in  the 
technical  sense  of  the   term,  because 

566  *an  appeal  lies  from  their  decisions." 

''These  principles  have  been  ap- 
plied by  this  court  to  sales  made  under  the 
decisions  of  Orphans  courts;  where  they 
have  power  to  judge  of  a  matter  of  fact, 
they  are  not  required  to  enter  on  record  the 
evidence  on  which  thev  decided  that  fact." 
Such  has  been  the  uniform  current  of  ad- 
judications in  the  Supreme  court  of  the 
United  States,  and,  it  is  believed,  those  of 
most  of  the  States  have  maintained  the 
saiUe  doctrine. 

If  such  is  the  law  of  this  State,  it  cer- 
tainly determines  the  point  taken  by  this 
exception.  In  the  case  of  Fisher  v.  Basse tt 
et  al.,  9  Leigh  119,  Judge  Tucker  says: 
'*The  County  court  is  a  court  of  record, 
and  its  judgments  or  sentences  cannot  be 
questioned,  collaterally,  in  other  actions, 
provided  it  has  jurisdiction  of  the  cause." 
*'And  this  is  to  be  understood  as  having 
reference  to  jurisdiction  of  the  subject  mat- 
ter ;  for  though  it  may  be,  that  the  facts  do 
not  give  jurisdiction  over  the  particular 
cause,  yet,  if  the  jurisdiction  extends  over 
that  class  of  cases,  the  judgments  cannot  be 
questioned,  for  then  the  question  of  juris- 
diction enters  into  and  tiecomes  an  essential 
part  of  the  judgement  of  the  court."  Judge 
Parker,  in  the  same  case,  says:  '*The  dis- 
tinction between  the  acts  of  a  court  having 
jurisdiction  over  the  subject  matter  under 
some  circumstances,  and  those  of  one  which, 
in  no  possible  state  of  things  can  take  ju- 
risdiction over  the  subject,  is  a  sound  and 
sufficiently  intelligible  one  to  guide  our 
judgments  in  the  present  case.  If,  under 
any  circumstances,  the  Hustings  court  could 
g^nt  administration  to  Scott,  it  had  juris- 
diction of  the  subject  and  must  judge  of 
those  circumstances."  These  opinions  of 
Judges  Tucker  and  Parker  are  referred  to 
by  the  court  in  a  case,  reported  in  10th 
Grattan,  and  there  approved  and  confirmed. 
In  the  statement  of  errors,  we  are  re- 
ferred, by  the  counsel  for  the  appellant,  to 
the  case  of  Stevens  v.  Stevens,  3  Dana's 
Ken.  R.  371,  as  sustaining  this  excep- 

567  tion.     *In  reference  to  that  case,  it  is 
sufficient  to  remark,    that   the  rule  of 

law,  applicable  to  the  County  courts  of 
Kentucky  and  to  those  of  this  State,  is 
totally  different.  It  has  been  seen,  that  the 
latter  are  courts  upon  which  have  been  con- 
ferred the  most  general  powers,  possessing 
all  those  usually  given  to  courts  of  Com- 
mon pleas.  Circuit  and  Chancery  courts. 
Whereas,  the  former  have  no  general  juris- 
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diction,  and  merely  a  limited  and  special 
one.  See  2  Wall.  U.  8.  R.  328,  341 ;  and  all 
the  authorities  herein  cited,  show  that 
adjudications  as  to  courts  of  a  g'eneral 
jurisdiction,  are  not  applicable  to  courts 
possessed  of  only  a  special  and  limited  one. 
As  to  the  second  ground  of  error  assigned 
in  the  printed  statement,  so  far  as  this  ex- 
ception relates  to  the  defective  order  of  the 
County  court  and  the  report  of  the  commis- 
sioners, the  adjudications  above  cited  would 
seem  to  furnish  a  sufficient  answer,  even 
conceding  the  interpretation  of  that  order 
claimed  by  the  counsel  for  the  appellant. 
On  the  strength  of  those  authorities,  it 
must  be  presumed,  in  the  absence  of  all 
proof,  that  the  real  estate  appraised  and 
embraced  in  the  report  of  the  commission- 
ers, was  all  the  real  estate  of  which  William 
Devaughn  died  seized,  and  in  which  the 
widow  was  entitled  to  dower.  It  no  where 
appears  to  have  been  otherwise.  Till  that 
is  shown,  the  action  of  the  County  court 
must  be  held  correct.  In  the  exceptions 
filed  in  the  court  and  which  were  overruled, 
there  is  not  even  a  suggestion  of  there 
being  other  property,  either  within  or  be- 
yond the  limits  of  the  county  of  Alexandria, 
of  which  the  appellant  was  dowable.  That 
there  was  none  seems  to  have  been  admitted. 
It  is  certainly  a  fact,  upon  which  the  judg- 
ment of  the  court  must  have  passed  in  ap- 
pointing commissioners  and  confirming 
their  report. 

By  the  counsel  for  the  appellant,  in  his 
statement  it  is  further  urged  under  this 
head  that  ^he  commissioners  assigned  the 

dower  in  reference  to  fee  simple  value, 
568      *and  in  entire  disregard  of  the  annual 

rental  or  productive  value.  That  an 
assignment  of  dower  should  be  made  in  re- 
ference to  the  annual  profits,  no  less  than 
to  the  fee  simple  value,  is  a  proposition 
well  settled  by  repeated  adjudications  from 
the  earliest  times  in  this  country  and  in 
England,  and  the  rule  has  its  foundation 
in  the  plainest  principles  of  right  and  jus- 
tice. The  support  of  the  widow  in  her 
station  is  the  main  purpose  of  the  law,  for 
which  an  income  is  requisite.  Often  the 
infant  heirs  need  a  like  support.  And  the 
intent  of  the  law  manifestly  is,  that  this 
division  between  the  widow  and  heirs  shall 
be  based  upon  annual  profits  as  well  as 
value.  It  would  be  a  dereliction  in  duty  to 
act  otherwise.  How  has  this  well  settled 
and  righteous  principle  of  law  application 
to  the  case  at  bar?  Though  alleged  in  the 
statement  of  the  appellant's  counsel,  it  no 
where  is  shown  or  appears  that  the  com- 
missioners did  disregard  either  the  annual 
profits  or  the  fee  simple  value  in  the  as- 
signment reported  by  them.  In  the  excep- 
tions to  the  report  of  the  commissioners, 
filed  by  the  appellant  in  the  County  court, 
this  charge  against  the  commissioners  is 
not  made  or  suggested,  where,  had  it  been 
made,  the  wrong,  if  done,  could  have  been 
corrected.  In  the  cases  cited  in  his  state- 
ment by  the  appellant's  counsel,  it  was 
agreed,  or  otherwise  established,  that  the 
assignments  of  dower  in  those  cases   were 


made  without  reference  to  the  annual  profits, 
and  were  therefore  unequal  and  oppressive 
on  the  widow  or  the  heir.  Here  no  such 
inequality  is  admitted  or  proved  to  exist ; 
on  the  contrary,  the  reverse  must  be  pre- 
sumed from  the  whole  record  and  the  judg- 
ment of  the  court. 

The  third  and  last  ground  of  error  pre- 
sented in.  the  printed  statement  is,  that 
*'the  County  court  erred  in  not  assig^ning 
to  the  widow  the  mansion  house."  Unless 
injustice  will  thereby  be  done  to  the  heirs, 
it  is  usual  to  assign  to  the  widow  the 

569  home   or  residence   of  *the  deceased. 
In  this  practice,   there   is  a  manifest 

propriety,  which  commends  itself  to  all. 
Why*  in  this  case,  the  residence  was  not 
thus  assigned  to  the  appellant,  does  not 
appear.  We  are,  however,  authorized  to 
conclude  that  there  was  a  reason  deemed 
by  the  commissioners  and  the  court  satis- 
factory. 

While  such  is  the  general  practice  in  as- 
signing to  the  widow  her  dower  rights,  we 
find  no  law  by  which  she  can  claim  the 
mansion  house  in  all  cases  as  a  right ;  nor 
any  adjudication,  unless  given  by  statute, 
annulling  an  assignment  of  dower,  other- 
wise proper  and  equitable,  for  the  failure 
alone  to  give  to  the  widow  the  mansion 
house  of  the  deceased.  The  reason  for  as- 
signing as  dower  the  mansion  house  in  a 
city,  is  believed  to  be  less  potent  than  in 
the  country,  where  this  practice  had  its 
origin.  In  Park  on  Dower,  page  254,  the 
law  is  believed  to  be  accurately  stated  thu^: 
**that  the  heir  is  not  compellable  to  assign 
unto  his  mother  in  dower  the  capital  mes- 
suage which  was  his  father's  or  any  part 
thereof,  although  she  be  dowable  of  the 
same.  But  he  may  assign  unto  her  other 
lands  and  tenements  of  which  she  is  dowa- 
ble, in  allowance  of  the  capital  messuage. 
See  also  Tucker's  Commentaries,  Book  2, 
chap.  6,  page  64.  In  the  case  of  Jiggets  v. 
Jiggets,  cited  by  the  counsel  of  the  appel- 
lant from  the  40  Miss.  R.  718,  it  is  asserted 
that  prima  facie  it  is  her  legal  right.  But 
on  examining  that  case,  it  is  found  merely 
to  determine  the  principle,  that  if  the  man- 
sion house  be  thus  set  off  to  the  widow, 
when  no  injustice  is  done  the  heirs,  there 
is  no  error  in  thus  giving  it  to  her.  Cer- 
tainly this  decision  furnishes  no  authority 
for  annulling  and  setting  aside  an  assign- 
ment, otherwise  just  and  equitable  to  the 
widow  and  the  heirs. 

But  it  would  seem  that  the  statute  law  of 
this  State  furnishes  the  law,  and  must  de- 
termine our  decision.     After  enacting    in 
the  first  section  of  chapter  110  of  the  Code 
of  1860,  *'that  the   widow  shall  be  en- 

570  dowed   of  one-third  *of  all  the  real 
estate,  whereof  her  husband,   or  any 

other  for  his  use,  was,  at  any  time  during 
the  coverture,  seized  of  an  estate  of  inher- 
itance, it  proceeds,  in  the  eighth  section  of 
the  same  chapter,  to  further  provide,  that 
**  until  her  dower  is  assigned,  the  widow 
shall  be  entitled  to  demand  of  the  heirs  or 
devisees  one-third  part  of  the  issues  and 
profits  of  the  other  real  estate,    which  was 


206 


10  QRATT. 


Griffin's  Ex'or  v,  Cunningham. 


571 


devised  or  descended  to  them,  of  which  she 
is  dowable ;  and  in  the  meantime  may  hold, 
occupy  and  enjoy  the  mansion  house  and 
curtilage  without  charge. ' ' 

After  dower  is  assigned  to  the  widow, 
this  statute  seems  clearly  to  exclude  any 
rig^ht  on  her  part  to  the  exclusive  use  of  the 
mansion  house  of  her  husband,  unless  the 
same  be  set  off  to  her  as  a  portion  of  her 
dower,  and  also  all  right  on  her  part  to 
have  the  same  assigned  to  her  as  dower. 
Entertaining  these  views  of  the  law  appli- 
cable to  this  case,  no  error  is  found  in 
the  judgment  of  the  District  court,  and  the 
same  must  be  aflfirmed  with  costs  to  the 
appellees. 

Note. — After  the  opinion  in  this  case  was 
delivered  and  filed,  the  attention  of  the 
court,  in  a  subsequent  case,  was  called  to 
the  opinion  in  manuscript  of  Judge  Joynes, 
in  Ballaxd  et  al.  v.  Thomas  A  Ammon,  in 
which  the  jurisdiction  of  County  courts  is 
determined.  Had  that  case  been  before  us, 
that  portion  of  the  foregoing  opinion  re* 
lating  to  the  powers  of  the  (>>unty  courts 
would  have  been  less  elaborately  presented, 
being  res  adjudicata. 

Order  affirmed. 


571        *Griffin's  Ex'or  v.  Cunningham. 

January  Term.  1870,  Richmond. 

I.  CMtnd  of  S«le— Bill  for  Specific  Perfomiaace— 
JKlMt  Show  Oood  Title.*— A  vendor  of  real  esUte 
seekinr  to  enforce  specific  performance  of  the 
coatract  of  sale,  must  not  only  have  a  rood  title, 
but  he  must  show  it. 


of  Sale  — Specific  Performance— Record 
nsit  Stew  AbUlty  aiMl  WlllliisiieM  of  Plaintiff  to  Do 

Hk  Part— One  who  asks  for  a  si>eciflc  performance 
sf  a  contract  must  show  himself  prompt  and  willinff 
to  comply  with  the  contract  on  his  part.  See  Bowles 
▼•  Woodson,  6  Gratt.  78.  The  record  in  a  suit  by  the 
Tcndor  must  show  that  the  vendor  could  conrey 
rood  tiUe.  In  Hendricks  v.  QiUespie.  »  Oratt  107. 
tie  court  cltlnff  the  principal  case,  said:  *The 
record  does  not  show  that  the  vendor  could  convey 
a  clear,  unquestionable  title  to  the  heirs  of  the 
vendee,  even  at  the  date  of  the  decree.  The  burden 
iioo  Use  vendor  to  show  that  the  title  is  free  from 
reatonahle  douht,  and  that  the  vendee  will  not  be 
opoeed,  by  taking  it.  to  lltliration.**  In  Wood  v. 
Walker,  n  Va.  24.  «  S.  E.  Rep.  6S8.  there  was  a  bill 
forspedflc  performance  of  contract  of  sale  of  land. 
The  bill  did  not  allege  that  the  vendor  had  done  all 
that  was  required  of  him,  nor  the  ability  and  the 
^Qlinffuess  to  convey  by  sufllcient  title  the  property 
acreedon.  nor  had  he  tendered  sufficient  deed.  The 
vendee  demurred  to  the  bill  and  the  court  of  appeals 
keld  that  the  vendor's  bill  had  not  made  a  case 
wliich  entitled  him  to  specific  performance. 

As  authority  for  the  proposition  that  a  court  of 
eqslty  will  not  generally  decree  a  specific  execution 
of  a  contract  for  the  sale  of  land  unless  the  vendor 
can  make  a  good  title  thereto,  see  Linkous  v.  Ckx>per, 
2  W.  Ya.  «7:  Middleton  v.  Selby,  10  W.  Va.  leS:  Boggs 
▼.  Bodkin.  SW.Va.  506,  OS.E.  Rep.  8B1. 

^SBi  liMi-S— e  Wlw  the  AbUlty  Most  BzUt. 
-la  Oaruett  v.  Macon.  6  Call  8»,  the  court  said :  "A 


a.  Sane— Sane— Sane.-Executors  sell  a  house  and 
lot  in  R.  As  to  five-sixths  the  title  of  their  testa- 
tor Is  clear:  for  the  other  sixth  no  deed  can  be 
found  after  diligent  search  in  the  clerk's  office 
where  it  should  have  been  recorded,  and  among 
the  testator's  papers.  The  former  owner  is  dead, 
and  her  husband  testifies  that  she  did  make  a 
deed  for  it;  but  there  is  doubt  whether  he  is  not 
mistaken  as  to  the  property  conveyed.  The  pur- 
chaser will  not  be  required  to  complete  the 
purchase. 

3.  Sane— Sane— Adversary  Peesesslon.— In  this  case 
the  testator  went  into  possession  of  the  lot  in  1846, 
and  built  upon  it  and  held  possession  until  his 
death,  and  authorized  his  ex'ors  to  sell  it;  but  it 
appeared  that  in  1840,  he  built  upon  the  lot  under 
an  agreement  with  the  owner  of  the  one-sixth,  as 
to  their  respective  interests  in  the  property. 
He  cannot  be  held  to  have  had  adversary  posses- 
sion, so  as  to  entitle  the  executor  to  enforce 
specific  performance  of  the  contract  of  sale. 

4.  Sane— Sane— Decrease  In  Value  before  Oood  Tltfo 

Shown.- In  fact  the  owner  of  this  sixth  had  con- 
veyed the  property  to  the  testator  and  the  deed 
was  of  record  in  the  clerk's  office,  though  the  par- 
ties had  failed  to  find  it;  but  before  it  was  found 
the  property  had  greatly  decreased  both  in  its 
annual  and  fee  simple  value.  The  purchaser  will 
not  be  compelled  to  take  it 

This  waa  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Richmond,  brought  by 
Fendall  Griffin'a  ez'ora  against  Iklward 
Cunningham,  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  house 
and  lot  in  the  city  of  Richmond,  known  as 
the  Wall  street  hotel.  Fendall  Griffin  died 
after  the  19th  of  October  1865,  the  date  of 
his  will,  which  was  admitted  to  probate  in 

court  of  equity  compels  the  specific  performance  of 
contracts,  because  it  is  the  intention  of  the  parties 
that  they  shall  be  performed.  But  the  person  who 
demands  it  must  be  in  a  capacity  to  do,  substan- 
tially, all  that  he  has  promised,  before  he  can  entitle 
himself  to  the  aid  of  this  court  At  what  time  this 
capacity  must  exist,  whether  it  must  be  at  the  date 
of  the  contract,  at  the  time  It  is  to  be  executed,  or 
at  the  time  of  the  decree,  depends,  I  think,  upon 
circumstances  which  may  vary  with  every  case. 
There  is  no  subject  which  more  requires  the  exercise 
of  a  sound  discretion.  The  enquiry  in  every  case  of 
the  kind,  must  be,  whether  the  vendor  could  at  the 
time,  have  conveyed  such  a  title,  as  the  vendee  had 
a  right  to  demand?  If  he  could  not  then,  whether 
he  can  now?  And  if  he  can,  whether  there  has  been 
such  a  change  of  circumstances,  that  a  court  of 
equity,  ought  not  to  compel  the  vendee  to  receive  it?" 
Ag^ain,  in  Tavenner  v.  Barrett  21  W.  Va.  660,  the 
court  said,  on  p.  080:  "Generally  time  is  not  consid- 
ered of  the  essence  of  the  contract;  and  accordingly 
it  is  not  generally  regarded  as  material,  whether 
the  title  of  the  plaintiff  was  a  good  title,  when  he 
made  the  contract  of  sale  or  when  he  brought  his 
bill  for  a  specific  performance,  and  he  is  permitted 
by  the  court  to  make  out  his  title  at  any  time  before 
the  report  on  his  title,  and  if  he  can  do  so  though 
his  title  was  imperfect  when  the  bill  was  filed,  he 
will  be  entitled  to  a  decree  for  a  specific  perform- 
ance." See  also,  on  this  point  Core  v.  Wigner,  82 
W.  Va.  277.  9  S.  E.  Rep.  80. 

Kind  of  Contract  Necessary.  —  Again 
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the  court  of  Hustings  of  the   city  of 
572      Richmond  *in  April  1866.     On  the  3d 

of  May  1866,  the  executors  sold  at 
auction  the  Wall  street  hotel,  when  Eklward 
Cunningham  became  the  purchaser,  at  the 
price  of  $9,900,  on  the  terms  of  one-fifth 
cash,  and  the  balance  on  a  credit  of  six, 
twelve,  eiprhteen  and  twenty-four  months, 
interest  added.  After  the  sale  Cunningham 
employed  counsel  to  examine  the  title,  who 
gave  a  written  opinion  setting  out  the  title. 
It  seems  that  the  property  was  derived  from 
William  Cook  deceased.  As  to  four-sixths 
of  it,  the  title  in  Griffin  was  perfect.  As 
to  one-sixth  it  appeared  that  John  Shore, 
who  had  title  to  it,  conveyed  it  to  C.  J. 
Griswold,  in  trust  to  secure  a  debt  which 
he  owed  to  Griffin ;  and  he  afterwards,  con- 
veyed it  to  Griffin;  but  the  deed  to  Gris- 
wold was  not  released.  As  to  the  other 
sixth  it  was  owned  prior  to  1846,  by  Martha 
B.  Shore,  who  afterwards,  but  prior  to  1850, 
married  Joseph  M.  Marvin  of  New  York. 
Martha  E-  Shore,  prior  to  her  marriage, 
conveyed  this  one-sixth  as  well  as  other 
property,  by  two  deeds,  to  C.  J.  Griswold, 
in  trust  to  secure  to  Griffin  two  debts  of 
$300  each,  which  she  owed  to  Griffin ;  but 
after  a  diligent  search  of  the  records  of  the 
clerk's  office  of  the  Hustings  court  of  the 
city,  and  of  the  County  court  of  Henrico, 
by  the  counsel  employed  by  Cunningham, 
and  by  counsel  employed  by  Griffin  *s  exec- 
utors, no  deed  could  be  found  from  Martha 
K.  Shore,  for  this  sixth.  And  the  counsel 
reported   that  as  to  this  sixth   the  title  was 

the  bill  most  sbow  that  there  was  a  contract  writ- 
ten and  slffned,  and  that  it  was  definite,  certain, 
eQual  and  fair.  Edictaal  Bnllion  Co.  v.  Columbia 
etc.,  Co.,  87  Va.  Ml,  18  S.  B.  Rep.  100.  In  Graham  y. 
Call,  6Mnnf.  401,  It  was  said:  'The  court  is  of  opinion 
that,  althooffh  the  appellant  and  the  testator  of  the 
appellee  had,  the  one  agreed  to  sell,  and  the  other  to 
buy,  the  lot  in  controversy,  such  agreement  was 
snbject  to  a  condition  (*  *  *)  that  the  price  thereof 
was  to  be  thereafter  agreed  npon  by  and  between 
the  said  parties  respectively  and  the  said  price 
haviDff  never  been  so  agreed  npon  by  them;  and  it 
being  now  rendered  impossible  by  the  death  of  the 
appellee's  testator;  theSconrt  is  of  opinion  that  the 
said  agreement  was  not  so  complete  and  perfected 
an  one,  as  that  it  should  be  carried  into  execution  by 
a  court  of  equity,  even  if  the  possession  of  the  said 
lot  had  been  delivered  to  the  said  testator,  in  pur- 
suance thereof,  which  is  not  shown  to  have  been 
done.*'  See  also,  Back  v.  Copland,  8  Call  218:  Creigh 
V.  Boggs,  19  W.  Va.  240;  Steenrod  v.  W.  P.  ft  B.  R.  Co., 
27  W.  Va.  1;  Boggs  v.  Bodkin.  82  W.  Va.  508,  9  S.  B. 
Rep.  891. 

Same— SaoM— Must  Be  Consideration.— Where  there 
is  neither  meritorious  nor  valuable  consideration  to 
support  the  contract,  equity  will  not  decree  specific 
performance.  Darlington  v.  M'Coole.  1  Leigh  86; 
Reed  v.  Vannorsdale.  2  Leigh  569. 

'limn  ^mmt  ^nmn  Inilrgiistr  Consideration.— But 
mere  inadequacy  of  consideration  is  not  a  valid 
objection  to  the  specific  execution  of  a  contract. 
See  Ambrouse  v.  Keller.  22  Oratt.  709.  and  fooUnoUx 
Talley  v.  Robinson,  22  Gratt  888,  and  fooUn/oiex  Con- 
away  V.  Sweeney.  24  W.  Va.  048.    Nor  a  price  double 


defective ;  that  as  to  John  Shore's  sixth, 
the  legal  title  was  outstanding  in  the  tma* 
tee ;  and  he  also  expresses  a  doubt  whether 
under  the  provisions  of  the  will  of  Fendall 
Griffin,  the  sale  by  the  executors  was  not 
premature.  But  it  is  unnecessary  to  notice 
this  objection  further. 

Cunningham  having  received  this  opin- 
ion,  declined  to  take  the  property;  and  on 
the  21st  of  May  the  executors  filed  their  bill 
to  enforce  the  contract.  They  set  ont  the 
will  of  their  testator,  state  the  sale, 
573  and  *their  tender  to  Cunningham  of 
a  deed  for  the  property,  and  his  re* 
fusal  upon  various  false  pretenses,  to  com- 
ply with  his  contract ;  and  pray  for  a  specific 
execution  of  it ;  and  that  in  the  meantime 
the  property  may  be  placed  in  the  hands  of 
a  receiver;  and  for  general  relief. 

Cunningham  answered,  and  said,  he  was 
somewhat  excited  by  stimulants  at  the  time 
he  bid  for  the  property.  That  after  the 
auction,  he  having  examined  his  condition, 
found  that  he  had  acted  imprudently  in 
bidding,  and  that  immediate  compliance 
with  the  terms  of  sale  was  impossible.  That 
he  therefore  went  to  the  auctioneer  and  told 
him  that  he  could  not  comply  with  the 
terms,  and  he  wished  the  sellers  to  keep  the 
property ;  but  that  the  auctioneer  informed 
him  a  short  time  afterwards,  that  the  vend- 
ors would  not  release  him.  That  he  there- 
upon employed  counsel  to  examine  the  title, 
who  reported  it  defective ;  and  he  files  the 
report  of  the  counsel  as  a  part  of  his  an- 
swer.   That  he  immediately  handed  the  re- 

the  value  of  the  property  in  absence  of  fraud. 
White  V.  McOannon,  88  Gratt  611,  and /oo^4loe#. 

5aaM—SnaM—Sfliiio— Meritorious  CoiwIderatlMi,— As 
to  whether  meritorious  consideration  is  sufflcient  to 
Justify  a  decree  for  specific  performance  there  Is 
confiict  See  Keffer  v.  Qrasrson,  76  Va.  517;  Halscy 
v.'Peters,  79  Va.  60;  2  Min.  Inst  (4th  Ed.)  8BS  «(  mc. 
But  the  weight  of  authority  in  such  case  seems  to 
favor  specific  performance. 

5aaM—Ssnie— Doubtful  TlUe  Rsferred  to  C^sials- 
slouer.— As  said  above,  the  vendor  in  a  suit  for  spe- 
cific performance  must  show  that  he  can  convey 
that  title  he  agreed  in  the  contract  to  convey.  If 
the  purchaser  objecu  to  the  title  which  the  vendor 
proffers  and  it  appears  doubtful  whether  the  vendor 
can  convey  such  title  as  would  authorise  a  decree 
for  specific  performance,  the  title  should  be  referred 
to  a  commissioner  to  be  examined  and  reported  on. 
before  a  decree  is  made.  Beverley  v.  IjawBon.  t 
Munf.  817:  Smith  v.  Parsons,  88  W.  Va.  640, 11  S.  E. 
Rep.  70. 

Same— Same— Defective  Title— Vendor  ConqMllod  to 
Convey.— "While  a  purchaser,  however,  cannot  be 
compelled  to  take  a  defective  title,  but  has  a  riffht 
to  insist  upon  a  clear  legal  title,  on  the  other  hand, 
thouffh  the  vendor  cannot  make  the  title  he  con- 
tracts to  make,  yet  he  may  be  compelled  to  convey 
such  title  as  he  has,  and  to  compensate  for  the 
defect:  nor  does  It  lie  for  him  to  object  for  the  want 
of  a  complete  title  in  him.**  Dunsmore  v.  Lyle.  87 
Va.  808, 12  S.  B.  Rep.  610. 

Sane— Sane— Jurisdiction  of  Equity  to  Oivo  Dass* 
ages.— The  court,  havinsr  jurisdiction  to  specifically 
enforce  a  contract,  has.  as  ancillary,  the  Jurisdic- 
tion to  fflve  damages.    See  Nagle  v.   Newton,  a 
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port  to  the  auctioneer,  that  he  might 
commnnicate  it  to  the  vendors.  That  they 
hare  done  nothing^  to  remove  the  defects  in 
the  title ;  and  he  therefore  refuses  to  take 
the  property. 

At  the  June  term  of  the  court,  a  receiver 
was  appointed  to  take  possession  of  the 
property,  and  preserve  the  rents  of  the  same 
until  the  further  order  of  the  court.  And 
one  of  the  commissioners  of  the  court  was 
directed  to  enquire  whether  the  title  to  the 
property,  as  tendered  by  the  plaintiffs  to 
the  defendant,  was  good  and  sufficient  in 
law  and  equity ;  and  report  to  the  court  with 
aoj  matters  specially  stated,  Ac. 

On  the  20th  of  October  commissioner 
Pleasants  made  his  report ;  in  which  he  set 
oat  the  title  of  JB'endall  Griffin  to  the  Wall 
street  hotel.  As  to  four-sixths  of  it  there 
was  no  difficulty.  He  reported  that  the 
title  to  the  one-sixth  derived  from  John 
Shore  was  good,  though  perhaps  not 
strictly  and  regularly  the  legal  title ; 
574  *and  that  might  be  corrected  by  re- 
quiring the  trustee  to  execute  a  re- 
lease. He  reported  the  two  deeds  of  trust 
ezecoted  by  Martha  K.  Shore  to  secure  two 
debts  due  Fendall  Griffin.  That  she  by 
deed  dated  November  3d,  1849,  conveyed  to 
Griffin  her  interest  in  the  other  property 
ooxning  to  her  as  this  did ;  but  that  no  deed 
had  been  found  on  the  records  or  exhibited 
to  him,  by  which  she  conveys  her  interest 
in  this  Wall  street  property  absolutely  to 
Griffin.  And  he  reports  that  as  to  five- 
sixths  of  the  property  Griffin's  title  is  good; 
that  he  has  no  deed  for  the  remaining  sixth ; 
but  that  the  legal  title  to  that  is  outstand- 
iD|  in  the  trustee  Griswold;  but  that 
Griffin's  estate  is  entitled  to  have  discharged 
out  of  that  sixth  the  two  debts  of  $300  each, 
secured  by  the  deed  of  trust,  with  interest; 
which  lien,  it  appears.  Griffin  has  not  re- 
leased. He  therefore  reports  that  the  title 
to  the  property  tendered  by  the  plaintiffs  to 
the  defendant,  is  not  sufficient  in  law  and 
equity,  except  and  until  the  one-sixth  of 
liartha  E.  Shore,  then  vested  in  Griswold 
the  trustee,  be  transferred  to  Griffin.  And 
he  reports  that  he  has  understood  that 
Harthia   £.    Shore    is   now    living  in  New 

Gnu.  814,  and/oo^nol^,  where  some  of  the  cases  on 
tkto  point  are  collected. 

^■iMi  nsum  5ssM>  Mow  Damagoi  Ascertained.— As 
to  how  the  damages  are  ascertained,  see  Na^le  v. 
NewtoD.  a  Oratt.  814.  and  foot^noU, 

^■■11   ^■■lu— PfcJistf  CmBpelled  to  Afice|»t  Less. 

""Where  a  pnrctaaaer  cannot  ret  a  title  to  all  he 
contracted  for,  if  he  can  ffet  the  substantial  induce- 
Bent  to  the  contract,  be  may  insist  upon  takinr.  or 
be  may  be  compelled  to  accept,  a  title  to  so  mocta  as 
the  other  party  can  glre  a  ffood  title  to,  with  a  rea- 
wnahle  compensation  for  what  the  party  cannot 
effectually  convey."  Evans  ▼.  Kinffsberry,  2  Rand. 
13L  Of  coarse,  the  latter  portion  of  the  above 
^ted  proposition  depends  on  the  facts  and  circnm- 
tanccs  of  each  case  and  as  to  whether  the  pur- 
chaser will  b«  injured  by  compelling'  specific 
performance  against  him  in  snch  case.  See  also, 
TiTenner  v.  Barrett,  SI  W.  Va.  ABO. 

t— DiJcratkHi  of  Cosrt  of  Bqalty.— A 


York,  and  has  intermarried  with  one  Mar- 
vin. 

On  the  5th  of  December  1866,  and  after 
the  return  of  the  commissioner's  report,  the 
deposition  of  Joseph  M.  Marvin  was  taken, 
and  was  filed  in  the  cause.  He  says  that 
Martha  £.  Shore  was  his  first  wife;  that 
she  was  indebted  to  Griffin ;  and  that  the 
debt  was  paid  by  her  selling  to  him  her  in- 
terest in  the  Wall  street  property ;  and  he 
thinks  her  interest  also  in  all  other  property 
to  which  she  had  a  right  in  Virginia.  And 
that  the  conveyance  of  the  Wall  street  prop- 
erty to  Griffin  was  made  in  the  spring  or 
summer  of  1850. 

On  the  17th  of  December  1866  one  of  the 
plaintiffs  made  and  filed  an  affidavit,  in 
which  he  stated  that  the  former  residence 
of  Fendall  Griffin,  and  where  his  business 
papers  were  deposited,  was  consumed 
575  *by  fire  on  the  25th  of  March  1865, 
and  that  a  majority  of  said  Griffin's 
papers  were  consumed  and  destroyed  by  said 
fire.  And  there  was  filed  in  the  cause  a 
paper  signed  by  Martha  E.  Shore,  dated 
November  3d,  1849,  in  which  she  admits 
that  the  buildings  erected  on  the  Wall  street 
lot  by  Fendall  Griffin,  were  erected  with  her 
assent,  and  that  he  was  to  receive  the  rents 
until  he  was  paid  the  cost  of  the  building ; 
and  then  the  whole  property  to  be  shared 
by  those  entitled  to  the  lots  according  to 
the  respective  proportions. 

On  the  20th  of  December  1866,  the  court 
recommitted  the  report  to  commissioner 
Pleasants,  with  instructions  to  enquire 
among  other  things: 

1st.  Whether  Martha  £.  Shore  ever  con- 
veyed her  share  of  the  lot  in  controversy  to 
the  testator  of  the  plaintiffs ;  and  if  she  did, 
when,  and  upon  what  consideration ;  as  well 
as  for  what  consideration  she  conveyed  to 
him  her  property  in  the  county  of  Henrico? 
2d.  When  Fendall  Griffin  acquired  posses- 
sion of  the  lot  in  controversy;  when  he 
erected  the  buildings  thereon ;  and  whether 
or  not  one-sixth  of  the  same  remains  un- 
occupied by  buildings?  3d.  Whether  since 
the  sale  by  the  plaintiffs  to  the  defendant, 
this  Wall  street  property  has  diminished  in 
market  value;  what  is  the  present  value 
thereof ;  and  whether  there  be  any   circum- 

plalntlff  is  not  entitled,  ex  deMto  JiutUia,  to  a  decree 
for  specific  performance.  As  to  whether  there  shall 
be  such  a  decree  rests  with  the  sound  discretion  of 
a  court  of  equity.  If  specific  performance  would  be 
unreasonable,  or  work  injustice  then  the  party  will 
be  left  to  his  action  at  law.  Shenandoah,  etc.,  Oo. 
▼.  Lewis,  70  Va.  886:  Chilhowie  Iron  Co.  v.  Gardiner, 
79  Va.  811:  Bdichal  Bullion  Co.  v.  Columbia,  etc., 
Co.,  87  Va.  645,  IS  S.  E.  Rep.  100:  Kenny  ▼.  Hoffman. 
SI  Gratt  442:  Edwards  v.  Van  Bibber.  1  Leiffh  104. 

SsBBO— SMBO-Coiitrsct  by  Hnsband  and  Wife.— "a 

court  of  equity  will  not  decree  a  specific  perform- 
ance  of  a  contract  by  a  husbantf  and  wife  for  the 
sale  of  the  wife's  land,  at  the  suit  of  the  vendee,  the 
wife  refusing  to  execute  the  contract"  Clarke  v. 
Reins,  12  Gratt  96. 

See  principal  case  cited  and  approved  in  Max 
Meadows,  etc.,  Co.  v.  Brady,  92  Va.  84,  22  S.  E.  Rep. 
846,  and  Middleton  v.  Selby,  19  W.  Va.  174. 
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stances  which  would  make  the  said  property 
less  advantageous  to  the  defendant  than  it 
would  have  been  if  a  complete  title  thereto 
had  been  made  immediately  after  the  sale? 
On  the  20th  of  May  1867,  commissioner 
Pleasants  returned  his  report.  He  reports 
the  evidence  of  Marvin ;  but  says  that  no 
deed  has  been  found  or  exhibited  to  him  by 
which  Martha  E.  Shore  conveyed  to  Griffin, 
her  interest  in  the  Wall  street  property. 
That  the  deed  of  the  3d  of  November  1849, 
from  her  to  Griffin,  does  not  embrace 

576  her  interest  in   this  property,  *but  is 
confined  to  her   property    in   Henrico 

county ;  and  purports  to  be  in  consideration 
of  $333  34,  in  hand  paid  her  by  Griffin. 
That  Griffin  acquired  possession  of  the  lot 
in  controversy,  some  time  prior  to  the  year 
1846;  and  in  that  year,  he  had  possession 
of  the  whole  of  said  lot,  and  then  erected 
buildings  on  it,  and  that  he  added  other 
buildings  in  1849;  and  that  one-sixth  of 
said  lot  does  not  remain  unoccupied  by 
buildings.  That  the  property  had  dimin- 
ished in  market  value  since  the  3d  of  May 
1866 ;  that  its  present  market  value  was  be- 
tween six  and  seven  thousand  dollars;  and 
it  would  not  rent  for  as  much  then  as  at  the 
time  of  the  sale ;  the  business  on  that  street 
being  less  than  at  that  time ;  and  that  these 
circumstances  would  make  the  property  less 
advantageous  to  the  defendant  than  it  would 
have  been  if  a  complete  title  had  been  made 
immediately  after  the  sale.  The  commis- 
sioner thinks  that  the  deed  referred  to  by 
the  witness,  Marvin,  is  the  deed  of  3d  of 
November  1849,  which  does  not  embrace 
this  property.  And  he  reports  it  as  his 
opinion  that  the  title  is  not  sufficient.  That 
it  did  not  appear  that  Griffin  had  possession 
under  color  of  title ;  or  that  his  possession 
was  adverse,  or  not  the  possession  of  hi^ 
co-tenants ;  nor  that  it  was  against  parties 
who  were  under  no  disabilities ;  nor  that  it 
was  sufficient  in  length  of  time,  since  the 
statute  of  limitations  may  not  have  contin- 
ued to  run  after  April  1861. 

The  plaintiffs  excepted  to  the  report  on 
the  grounds :  1st.  That  Griffin  had  been  in 
possession  of  the  property  ever  since  1846. 
2d.  That  in  1850,  Griffin  had  purchased  the 
share  of  Martha  E.  Shore,  and  she  and  her 
husband  conveyed  it  to  him,  and  he  died  in 
possession  of  it  in  April  1866 ;  all  the  while 
claiming  it  as  his  own  and  building  upon 
it ;  and  therefore,  if  there  was  no  convey- 
ance, his  title  was  perfect.  3d.  That  there 
is  no  proof  that  the  property  has  diminished 
in  value.     But  if  it  has  it  was  the  loss 

577  of  the  defendant  and  not  of  the  *plain- 
tiffs,  because  the   title  was  good,  and 

the  defendant  should  have  executed  his  con- 
tract. 

On  the  10th  of  August  1867,  the  cause 
came  on  again  to  be  heard  on  the  papers 
formerly  read,  and  the  report  of  comm'r 
Pleasants,  with  the  exceptions  thereto,  and 
also  the  report  of  the  receiver  in  the  cause ; 
whereupon,  the  court  being  of  opinion  that 
specific  performance  of  the  contract  ought 
not  to  be  decreed  against  the  defendant, 
dismissed  the   bill  with  costs;  and  directed 


the  receiver  to  pay  over  the  rents  to  the 
plaintiffs,  and  return  the  property.  And 
the  cause  was  retained  on  the  docket  for  a 
further  report  of  the  receiver,  and  for  a  set- 
tlement of  his  account. 

On  the  30th  of  November  1867,  the  two 
surviving  executors  of  Fendall  Griffin,  pre- 
sented their  bill  to  the  Circuit  court  of 
Richmond,  praying  that  the  decree  rendered 
on  the  10th  of  August  preceding,  might  be 
reviewed,  reversed  and  annulled,  and  asked 
leave  to  file  the  same ;  which   was  allowed. 

The  bill  states  the  sale  of  the  Wall  street 
hotel  property  to  Cunningham,  and  his  re- 
fusal to  take  it  on  the  ground  that  the  title 
was  defective,  in  that  Martha  E.  Shore  was 
the  owner  of  one-sixth  of  the  lot  and  tene- 
ment, and  had  never  conveyed  it  to  Griffin. 
That  Martha  E.  Shore  married  Joseph  M. 
Marvin,  and  plaintiffs  employed  counsel  to 
examine  the  records  of  Henrico  county  for 
a  conveyance  from  Marvin  and  wife  to 
Griffin ;  but  after  diligent  search,  he  was 
unable  to  find  it.  And  the  commissioner 
reported  against  the  title.  That  since  the 
decree  dismissing  the  bill  was  rendered, 
one  of  the  plaintiffs  discovered,  acciden- 
tally, among  the  papers  of  his  testator,  the 
fee  bill  of  L.  N.  EUett,  late  clerk  of  Hen- 
rico court,  for  recording  a  deed  from  Marvin 
and  wife  to  Fendall  Griffin,  which  they 
exhibit.  That  a  new  search  was  made  in 
the  clerk's  office  of  Henrico  County  court ; 
and  the  original  deed  from  Marvin  and  wife 
to  Griffin,  for  the  property  was  found 
578  which  *was  also  exhibited  with  the 
bill.  They  make  Cunningham  a  de- 
fendant, and  pray  that  the  decree  aforesaid 
may  be  reversed,  and  that  the  relief  prayed 
for  by  their  original  bill  may  be  granted  to 
them. 

Cunningham  demurred  to  the  bill,  and 
also  answered.  After  referring  to  what  he 
said  in  his  answer  to  the  original  bill,  and 
the  proceedings  in  the  cause,  and  to  the 
admission  of  the  plaintiffs  that  their  coun- 
sel had  failed  to  discover  the  missing  link 
of  the  title,  he  said  that  the  defendant's 
counsel  and  the  commissioner  of  the  court, 
after  laborious  examination,  could  not  dis- 
cover it;  and  reported  the  title  defective. 
He  insisted  that  the  laches  in  making  out 
the  title  was  not  his,  but  was  that  of  the 
plaintiffs;  and  that  if  they  had  used  any 
diligence  they  could  have  found  the  fee  bill 
immediately  after  the  auction  sale  of  the 
property.  And  he  insisted  further,  that 
the  circumstances  of  the  property,  and  of 
the  country,  and  also  of  himself*  had  so 
changed  since  the  sale  that  it  would  be  in- 
equitable now  to  enforce  the  contract.  That 
if  he  could  have  gotten  a  good  title  at  once 
he  could  have  sold  or  otherwise  have  dis- 
posed of  the  property  to  advantage.  That 
more  than  a  year  had  occurred  since  the 
sale ;  the  property  has  depreciated  thousands 
of  dollars  in  value ;  the  rent  has  sunk  from 
$1,800  to  $600  per  annum,  and  the  value  of 
real  estate  in  that  part  of  the  city  had 
greatly  depreciated ;  and  the  defendant  has 
been  deprived  of  the  ability  to  bear  the  loss 
on  this  depreciated  property. 
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On  the  20th  of  May  1868,  the  court  directed 
a  commissioner  to  enquire  whether  the 
property  had  depreciated  since  the  sale ;  and 
if  so  to  what  extent;  whether  before  or 
since  the  institution  of  this  suit ;  whether 
in  fee  simple  or  annual  value ;  and  whether 
the  depreciation  was  temporary  or  perma- 
nent ;  whether  any  chang'e  in  the  condition 
of  the  defendant  and  in  his  relations  to  said 
property  had  occurred  since  the  said  sale, 
which  would  render  the  property  less 

579  advantageous  *to  him,  than  if  a  good 
title  had  been  tendered  to  him,  by  the 

executors  of  Griflfin  with  due  diligence  after 
the  sale ;  whether  the  title  of  said  Griffin 
was  or  was  not  a  good  title  to  said  lot ;  and 
whether  that  title  was  tendered  to  the  de- 
fendants with  the  muniments  or  deeds  evi- 
dencing such  title ;  and  whether  any  adverse 
title  to  the  lot  had  been  asserted  by  any 
person;  whether  the  executors  of  Griffin 
have  been  guilty  of  any  laches  in  tendering 
a  title  to  said  lot ;  and  that  he  report  all 
the  evidence  showing  such  laches. 

On  the  28th  of  May  1868,  the  commissioner 
made  his  report.  He  says:  1st.  That  the 
property  has  depreciated  in  market  value 
since  the  sale  to  the  defendant,  about  fifty 
per  cent. ;  and  that  it  has  depreciated  since 
the  institution  of  this  suit,  both  in  its  fee 
simple  and  annual  value;  and  that  this 
depreciation  seems  to  be  permanent.  2d. 
That  it  would  be  less  advantageous  to  the 
purchaser  than  if  a  good  title  had  been 
tendered  by  the  executors  with  due  diligence 
after  the  sale,  both  on  account  of  its  de- 
predation and  of  a  change  in  the  circum- 
stances of  the  defendant  that  has  occurred 
since  the  sale.  3d.  That  the  title  of  Griffin, 
it  now  appears,  was  a  good  title  to  the  lot ; 
but  that  the  title  was  not  tendered  by  the 
ex'ors  of  Griffin,  as  far  as  the  interest  of 
tfartha  K.  Shore  or  Marvin,  therein, 
amounting  to  one-sixth  part  was  concerned. 
That  the  commissioner  searched  carefully 
himself  in  the  clerk's  office  of  Henrico 
Connty  court,  and  also  in  the  clerk's  office  of 
the  Richmond  Hustings  court,  for  the  deed 
from  Martha  B.  Shore  to  Griffin,  and  for  a 
deed  from  Martha  £.  Marvin  and  her  hus- 
band to  Griffin ;  and  that  the  counsel  for 
the  executors  did  the  same  thing ;  but  that 
the  deed  was  not  found  by  either  of  them, 
although  it  had  t)een  recorded  in  Henrico ; 
and  that  the  failure  to  find  it  arose,  as  the 
comm'r  supposed,  from  its  not  having  been 
indexed.  4th.  That  no  adverse  title  to  the 
lot  has  been  asserted  by  any  person  so 

580  far  as  appears  to   the  ^commissioner. 
5th.  That   the  ex'ors  of  Griffin  were 

?ailty  of  laches  in  tendering  a  title  to  said 
lot  They  should  have  found  the  fee  bill  of 
EUett,  which  was  among  the  papers  of  their 
testator,  whilst  the  title  was  undergoing 
investigation  before  the  commissioner  under 
the  decree  of  June  6th,  1866 ;  that  report 
was  not  made  until  the  20th  of  October,  and 
not  filed  until  the  3d  of  November  1866 ;  if 
the  fee  Dill  had  been  found  at  any  time 
before  that  day,  the  deed  from  Marvin  and 
wife  to  Griffin,  would  have  been  found  at 
that  time,  and  the  commissioner's  report 
would  have  been  different  from  that  filed. 


The  plaintiffs  excepted  to  the  report  of 
the  commissioner: 

1st.  Because  after  stating  that  the  title 
of  Griffin  to  the  lot  was  good  at  the  time  of 
the  sale,  he  says  the  executors  did  not  tender 
a  good  title  to  the  purchaser,  as  far  as  the 
interest  of  Martha  £.  Shore  was  concerned. 
They  insist  that  if  the  title  was  then  good, 
a  good  title  was  tendered;  and  the  only 
question  was  whether  sufficient  evidence  of 
a  good  title  was  furnished.  And  they  rely 
as  conclusive  on  that  question,  upon  the 
testimony  of  Marvin,  the  evidence  of  unin- 
terrupted adverse  possession  by  Griffin  from 
1846  until  his  death,  and  his  dying  in  pos- 
session ;  and  the  absence  of  an3'  adversary 
claim. 

2d.  Because  it  imputes  laches  to  the  ex- 
ecutors of  Griffin,  when,  as  they  insist,  the 
evidence  shows  the  utmost  diligence  in 
hunting  up  the  title ;  and  they  were  foiled, 
as  the  commissioner  was  foiled,  by  the 
failure  of  the  clerk  of  the  County  court  to 
record  the  deed  to  Griffin. 

On  the  1st  of  August  1868,  the  cause  came 
on  to  be  heard  on  the  papers  formerly  read, 
the  report  of  the  commissioner  Pleasants 
with  the  exceptions  thereto,  and  the  depo- 
sitions, when  the  court  confirmed  the  report, 
and  dismissed  the  bill  with  costs. 
581  And  thereupon  *the  executors  of  Grif- 
fin obtained  an  appeal   to  this  court. 

Sands  and  Lyons,  for  the  appellants. 

Howison,  for  the  appellee. 

WILrlrOUGHBY,  J.,  delivered  the  opinion 
of  the  court. 

The  facts  appearing  to  be  material  to  the 
decision  of  the  questions  in  this  case  appear 
to  be  in  substance  as  follows : 

The  appellants,  as  executors  of  the  will 
of  Fendall  Griffin,  deceased,  sold  at  auction 
May  3d,  1866,  certain  real  estate  situated 
in  Richmond,  known  as  the  Wall  street 
hotel,  to  the  appellee,  who  bid  therefor  the 
sum  of  $9,900.  The  appellee  claiming  to 
have  been  excited  by  stimulants,  on  refiec- 
tion  and  examination  of  his  condition,  be- 
came immediately  dissatisfied  with  his 
purchase,  and  asked  to  be  released.  This 
being  refused,  he  employed  counsel  to  ex- 
amine the  title,  who,  on  said  examination, 
discovered  the  following  apparent  defects: 

First.  The  property  had  originally  be- 
longed to  one  Wm.  Cook,  and  from  him 
descended  to  his  heirs,  and  as  one  of  said 
heirs,  Martha  E.  Shore  appeared  to  be  the 
owner  of  one-sixth  of  the  lot ;  and  no  record 
of  any  conveyance  could  be  found  from  her 
to  the  testator. 

Second.  John  W.  Shore,  another  heir  of 
one-sixth,  appeared  by  the  records  to  have 
executed  two  deeds  of  trust  to  a  trustee  to 
secure  the  payment  of  certain  debts  to  the 
testator,  and  subsequently  conveyed  the 
same  interest  to  the  testator  in  satisfaction 
of  said  debts;  but  the  trustee  had  not 
joined  in  the  conveyance,  thus  leaving  the 
le^l  title  to  such  other  sixth  in  said  trustee. 

Third.  The  will  itself  was  claimed  to  be 
somewhat  ambiguous  in   its  terms,  leaving 
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the  power  of  the  executors  to  sell  somewhat 
in  doubt. 
In  answer  to  these  objections,  it  is  claimed 
that  the  testator  held  the  property  ad- 

582  versely  from  1846,  for   fifteen  *year8, 
and   thus    had  a   perfect  title,  which 

could  not  be  disturbed.  It  appeared  that  he 
improved  the  whole  lot  in  1846.  On  the  3d 
of  November  1849,  Martha  E.  Shore  seems, 
by  writing*  filed  in  the  cause,  to  have  ad- 
mitted that  these  improvements  were  made 
with  her  consent.  Up  to  that  time,  at  least, 
it  appears  that  the  possession  of  the  testator 
was  as  a  tenant  in  common  with  Martha  B* 
Shore. 

By  deed  of  May  20,  1848,  said  Martha  E. 
Shore  had  conveyed  this  one-sixth  to  a 
trustee,  to  secure  the  payment  of  $300  to 
the  testator ;  and  by  deed  of  June  22,  1849, 
she  had  made  a  similar  deed  of  trus^  to 
secure  another  sum  of  $300  to  said  testator. 
By  deed  of  November  3,  1849,  the  same  date 
of  the  writing  relating  to  her  consent  to 
improvements,  she  conveyed  other  property 
absolutely  to  said  testator;  but  no  record 
could  be  found  of  an  absolute  deed  of  con- 
veyance of  this  one-sixth. 

The  appellee,  on  receiving  notice  of  these 
apparent  defects,  notified  the  appellant 
that,  in  consequence  thereof,  he  should  not 
perform  the  contract ;  and  thereupon  a  bill 
for  specific  performance  was  filed  on  the 
21st  of  May  1866,  accompanied  by  a  tender 
of  a   deed  of  the  property  by  the  executors. 

On  the  27th  ot  November  1866,  a  deposition 
of  Joseph  M.  Marvin,  the  husband  of  said 
Martha  E.  Shore,  was  taken,  and  he  testi- 
fied that  a  conveyance  was  made  of  this 
one-sixth  interest  to  Mr.  Grifiin  in  the 
spring  or  summer  of  1850.  In  his  deposition 
he  speaks  of  two  notes  of  $300  each,  and 
says  they  were  settled  by  her  selling  her 
interest  in  the  Wall  street  property  to  Mr. 
Griffin;  and  also  her  interest  in  all  other 
property  to  which  she  had  a  right  in  Vir- 
ginia. 

With  this  evidence   before   him,  the  com- 
missioner, on  the  20th  of  May  1867,  reports 
that  *'it  seems  that  the  conveyance  of  which 
he  speaks,  from   Martha  E.  Shore,  was  the 
deed  of  November  3,  1849,  which  does 

583  not  embrace  *her  interest  in  the  Wall 
street  hotel ;  and  no  other  conveyance 

from  her  has  been  shown." 

From  this  it  would  appear  that  the  com- 
missioner, notwithstanding  the  evidence  of 
Marvin,  that  such  deed  was  made  in  1850, 
believed  from  the  facts  that  **no  such  deed 
could  be  found,  and  that  some  other  deeds 
were  made  a  short  time  before  that ;  he  was 
mistaken  as  to  the  absolute  conveyance 
having  been  made.  I  think  that  an  inspec- 
tion of  the  whole  record  will  show  that  this 
conclusion  of  the  commissioner  was  not  an 
unreasonable  one;  but,  on  the  contrary, 
would  very  naturally  have  been  inferred. 

He  also  reports,  that  it  does  not  clearly 
appear  that  Griffin  had  possession  under 
color  of  title ;  nor  that  his  possession  was 
adverse  or  not  the  possession  of  his  co-ten- 
ants ;  nor  that  it  was  against  parties  who 
were   under    no   disabilities;    nor   that   it 


was  sufficient  in  length  of  time,  since  the 
statute  of  limitations  had  commenced  to 
run. 

This  report  was  confirmed,  and  a  decree 
rendered  Aug'ust  10,  1867,  dismissing  the 
bill. 

In  November  1867,  the  executor  of  Fendali 
Griffin  accidentally  discovered  a  fee  biU  for 
recording  a  deed  among  the  papers  of  Mr. 
Griffin,  which  led  to  a  further  search  among^ 
the  records ;  and  thereupon  an  absolute  deed 
of  conveyance  of  the  interest  of  Martha  E. 
Shore  in  this  property  was  found  to  have 
been  made  on  the  28th  of  May  1850  to  said 
Griffin.  The  failure  to  discover  this  deed 
appears  to  have  arisen  from  the  fact,  that 
it  was  not  found  in  the  general  index  of 
the  records. 

The  appellant  immediately  filed  a  bill  of 
review,  setting  up  these  facts,  and  ag^ain 
claiming  a  specific  performance.  There  is 
evidence  in  the  case,  showing^  that  in  March 
1865  the  residence  of  the  testator  was  de- 
stroyed by  fire,  and  with  it  a  majority  of 
his  business  papers  were  consumed. 

The  appellee  resisted  this  bill  of 
584  review,  upon  the  *ground  that  there 
was  laches  by  the  appellant,  and  that 
during  the  delay  which  had  taken  place 
since  the  sale,  the  property  had  greatly  de- 
preciated in  value,  and  his  own  circum- 
stances had  also  so  g^reatly  changed  as  to 
render  it  impossible  for  him  to  comply  with 
the  terms  of  the  contract. 

I  think  the  weight  of  the  testimony  is 
that  the  property  had  materially  diminished 
in  value  during  this  time. 

I  do  not  consider  it  necessary  in  deter- 
mining^ the  questions  in  this  case,  to  con- 
sider at  length  only  the  second  apparent 
defect  in  the  title ;  the  want  of  evidence 
that  the  one-sixth  interest  of  Martha  K. 
Shore  had  been  conveyed  to  the  testator 
Fendali  Griffin;  as  this  appears  to  have 
been  the  principal  and  most  material  ob- 
jection to  the  title.  When  the  first  decree 
was  rendered,  this  defect  did  not  appear  to 
have  been  supplied,  and  the  title  was  to 
that  extent  in  doubt,  notwithstanding^  the 
evidence  of  Marvin,  as  he  mig'ht  so  easily 
have  been  mistaken,  unless  the  facta  of 
the  case  show  that  the  testator  had  held 
possession  adversely  long  enough  to  have 
perfected  his  title,  notwithstanding  this 
apparent  defect.  This  question  of  adverse 
possession  seems  to  have  been  the  principal 
reliance  of  the  appellant  in  opposition  to 
the  commissioner's  report  and  to  the  first 
decree. 

Now,  in  the  first  place,  the  commissioner 
has  reported  that  there  is  no  evidence  of 
adverse  possession.  At  that  time  the  con- 
veyance of  Martha  E*  Shore  did  not  appear 
and  could  not  be  found.  I  am  unable  to 
discover  from  an  inspection  of  the  record, 
that  at  that  time  there  was  any  evidence 
that  the  testator  claimed  the  possession  of 
this  one-sixth  interest  under  color  of  title. 
True  he  was  in  the  actual  possession,  but 
as  a  co-tenant  with  Martha  E.  Shore,  as 
appears  certainly  as  late  as  November  Srd, 
1849,  and,  as  to  all  that   then  appeared,  so 
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continued.      At    that    time    although 

585  other  property  *wa»  conveyed  by  her 
to  Griffin  this  was  not.     So  far  as  the 

evidence  showed  at  the  time  of  the  first 
decree,  except  the  very  unsatisfactory  depo- 
sition of  Marvin,  because  of  his  liability 
to  be  mistaken  under  the  circumstances,  I 
cannot  find  that  Griffin  claimed  to  hold 
under  color  of  title.  Adverse  possession 
does  not  depend  upon  matters  of  record. 
As  against  an  older  undisputed  title  such 
adverse  possession  must  be  shown  positively 
by  the  party  setting  it  up,  and  it  may  be 
and  often  is  quite  a  disputed  question. 

The  claim  of  title  by  adverse  possession 
is  rendered  much  more  doubtful  by  the  fact, 
that  in  the  legislature  which  assembled  at 
Wheeling,  by  the  act  of  July  26,  1861,  en- 
titled **an  act  staying  the  collection  of  cer- 
tain debts,  it  is  provided  that  the  time 
during  which  this  act  is  in  force  shall  not 
be  computed  in  any  case  in  which  the  stat- 
ute of  limitation,  may  come  in  question;" 
and  this  provision  is  again  found  in  the 
act  of  February  8, 1862,  relating  to  the  same 
subjects;  and  in  the  acts  of  the  Alexandria 
legislature  of  January  30, 1863,  and  January 
23,  1865,  to  which  may  be  added  the  act  of 
March  2,  1866  chap.  77;  though  if  this 
stood  alone  there  might  be  doubts  of  its 
application  to  this  case,  as  it  is  claimed 
that  before  that  time  the  period  of  limita- 
tion had  expired  and  rights  had  already 
Tested ;  and  also  the  acts  of  the  body  sitting 
at  Richmond,  claiming  to  be  the  general 
assembly  of  Virginia,  of  March  14,  1862, 
and  February  23d,  1864,  upon  the  same 
snbject. 

It  is  not  for  the  purposes  of  this  case  nec- 
essary perhaps  to  decide  upon  the  force  and 
effect  of  these  several  acts,  but  they  are 
proper  to  be  considered,  as  at  least  casting 
a  reasonable  doubt  upon  the  claim  of  the 
appellant  to  have  had  full  title  to  the  prop- 
erty in  question  by  virtue  of  adverse  pos- 
session for  the  period  required  by  the  statute 
of  limitations. 

This  then,  is,  I  think,  quite  plain : 

First.    That   it  was   at  least   then 

586  quite  doubtful,    whether  ^Martha  E. 
Shore  had  conveyed  her  interest   to 

the  testator. 

Second.  That  it  was  at  least  quite  doubt- 
ful whether  her  original  title  had  been 
OTercome  by  an  adverse  possession  of  the 
testator. 

This  being  so,  the  title  of  the  testator 
was,  at  the  time  of  the  first  decree,  in  a 
state  of  at  least  reasonable  doubt.  It  had 
been  held  so  by  competent  and  careful 
counsel  after  a  thorough  examination.  The 
commissioner  had  so  twice  reported  it ;  and 
the  court  below  agreed  with  them  upon  this 
point,  and  I  do  not  feel  warranted  in  saying 
from  the  evidence,  that  such  doubt  was 
without  reasonable  foundation;  and  noth- 
ing occurred  to  change  or  clear  up  this 
doubt  up  to  the  time  of  filing  the  bill  of 
review,  November  30th,  1868. 

It  does  not  seem  to  me  necessary  to  decide 
whether  as  a  matter  of  fact  he  was  entitled 
to  the  property  by  reason   of  adverse  pos- 


session. Indeed  he  does  not  now  rest  the 
title  upon  adverse  possession,  but  upon  an 
absolute  conveyance.  But  this  did  not 
then  appear.  If  this  conveyance  is  to  be 
regarded  as  an  ouster  by  the  testator  of  his 
co-tenant,  this  ouster  was  not  then  shown. 
If  the  adverse  possession  depended  upon 
this  ouster,  there  was  then  no  satisfactory 
evidence  of  this  fact.  The  question  then, 
was  not  whether  there  was  a  deed,  or 
whether  there  was  adverse  possession,  but 
were  these  facts  shown  to  the  satisfaction 
of  the  court  or  to  the  reasonable  satisfaction 
of  the  appellee ;  and  as  the  evidence  then 
stood,  I  do  not  think  it  was;  and  whatever 
may  be  said  as  to  the  actual  facts  as  they 
now  appear,  they  were  then  at  least  matters 
of  reasonable  doubt,  and  so  continued  until 
November  30th,  1868,  the  time  of  filing  the 
bill  for  review.  In  addition  to  this  doubt, 
it  may  be  said  that  the  power  of  the  execu- 
tors to  sell  at  the  time  he  sold,  is  not  be- 
yond all  reasonable  question  according  to 
the   terms   of  the  will ;  nor  would  it  have 

been  impossible  that  there  could  have 
587      been    something  more   than    a  '^bare 

legal  title  in  the  trustee  of  the  deed 
of  trust  executed  by  John  W.  Shore ;  for  it 
was  not  impossible  that  the  debt  secured 
thereby,  had  been  assigned  to  some  other 
person  before  the  conveyance  of  John  W. 
Shore  to  Fendall  Griffin  absolutely;  in 
which  case,  such  assignee  would  have  an 
equitable  interest'  in  that  portion  to  the 
amount  of  his  claim. 

While  this  reasonable  doubt  as  to  the  title 
to  a  material  part  of  the  property  was  in 
existence  and  could  not  be  removed,  I  do 
not  think  the  purchaser  was  compelled  to 
comply  with  the  terms  of  purchase.  In  the 
advertisement  of  sale,  there  was  no  intima- 
tion but  that  the  title  was  perfectly  clear. 
The  bid  must  have  been  supposed  to  have 
been  made  with  such  an  understanding.  In 
Gamett  v.  Macon,  2  Brock.  R.  185.  244,  Ch. 
J.  Marshall  says:  **In  a  contract  for  the 
purchase  of  a  fee  simple  estate,  if  no  in- 
cumbrance be  communicated  to  the  pur- 
chaser or  be  known  to  him  to  exist,  he  must 
suppose  himself  to  purchase  an  unincum- 
bered estate ;  and  a  court  of  equity  will  not 
interpose  its  extraordinary  power  of  com- 
pelling a  specific  performance,  unless  the 
person  demanding  it  can  himself  do  all  that 
it  is  incumbent  on  him  to  do."  On  the 
same  page,  he  says:  *^Both  on  principle 
and  authority,  I  think  it  very  clear,  that  a 
specific  performance  will  not  be  decreed  on 
the  application  of  the  vendor  unless  his 
ability  to  make  such  title  as  he  has  agreed 
to  make,  be  unquestionable.  See,  also, 
Marlow  v.  Smith,  2  P.  Wms.  R.  198.  In 
that  case,  the  court  say:  '^If  there  is  the 
least  doubt  of  the  title  (which  was  made  to 
appear  by  the  opinion  of  Sergeant  Hooper 
and  Mr.  Webb),  it  would,  by  no  means,  be 
proper  for  the  Court  of  chancery  to  compel 
the  party  to  accept  the  title.'*  In  Pincke 
V.  Curteis,  4  Bro.  Ch.  R.  329,  the  solicitor 
general  who  was  asking  a  specific  perform- 
ance, says:  If  there  be  a  solemn  doubt,  I 
agree    that   the   court   will   not  compel  the 
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purchaser  to   take  it."     See,    also,    Rooke 
V.    Kidd,  5   Ves,    R.    647;    Stapylton 

588  *v.  Scott,  16  Ves.    R.    272.     In  Sloper 
V.  Fish,  2  Ves.  St  Bea.  R.  145,  it  was 

a  doubtful  question  whether  the  deed  was 
absolute  or  had  been  delivered  as  an  escrow 
only.  In  Jervoise  v.  The  Duke  of  Nor- 
thumberland, 1  Jac.  A  Walk.  R.  540,  there 
was  an  uncertainty  as  to  the  nature  of  the 
estate.  In  I^owes  v.  Lush,  14  Ves.  R.  547, 
it  was  a  question  of  doubt  whether  the  sale 
had  been  anticipated  by  an  act  of  bank- 
ruptcy. 

In  all  these  cases,  the  question  seems  to 
have  been,  not  what  was  the  actual  fact, 
but  was  there  reasonable  doubt  about  it ; 
and  in  such  cases,  specific  performance  was 
not  enforced.  I  would  not  hold  that  in  a 
case  where  such  doubt  appears  to  be  frivo- 
lous, or  is  set  up  as  a  mere  pretext,  when 
upon  examination,  there  appears  to  be  no 
foundation  for  such  doubt,  the  contract 
would  not  be  enforced ;  but  only  in  a  case 
of  reasonable  doubt  either  as  to  law  or  fact ; 
and  in  this,  I  think,  I  am  fully  supported 
by  all  the  authorities  upon  the  subject. 

But  it  is  contended  that  such  doubt  might 
have  been  removed  by  a  proper  examination 
of  the  records.  It  is  a  fact  that  search  was 
made  by  the  appellee,  and  no  deed  of  con- 
veyance was  found  in  the  general  index. 
The  law  requires  that  an  index  shall  be 
made  by  the  clerk  of  all  deeds  recorded ;  and 
I  think  if  a  deed  is  not  found  there,  a  party 
is  authorized  to  presume  that  no  such  deed 
exists,  or  is  recorded.  I  think  that  the  in- 
dex, in  the  contemplation  of  the  legislature, 
in  requiring  it,  was  a  general  index,  and 
not  merely  an  index  to  each  book.  Besides, 
it  does  not  appear  that  the  deed  was  referred 
to  in  any  index.  The  counsel  says  he  ex- 
amined the  title,  and  searched  the  records 
of  the  Hustings  court  and  the  County  court 
of  Henrico,  and  he  does  not  find  this  con- 
veyance. It  ought  to  be  presumed  that  he 
made  a  proper  search.  He  is  shown  to  be 
competent  and  careful.  This  appears  by 
the  opinion  he  gave ;  and  he  did  all  I 

589  think  that  could  be  reasonably  *ez- 
pected  of  him  as  counsel  for  the  ven- 
dee. He  pointed  out  the  apparent  defects, 
and  called  upon  the  vendor  to  obviate  these 
defects.  But  I  think  it  may  be  said  that  it 
is  the  duty  of  the  vendor,  especially  if  he 
seeks  a  specific  performance,  and  if  appar- 
ent defects  in  the  title  are  pointed  out,  to 
remove  such  defects,  and  to  show  that  they 
are  not  so,  and  remove  the  doubts  arising 
thereon.  If,  as  he  contends,  this  might 
have  been  done  by  a  proper  and  lawful 
search,  that  is  so  much  more  reason  why  he 
should  have  done  it.  If  he  is  unable  to  do 
it,  it  is  not  necessary  to  say  that  it  is  his 
laches  or  negligence,  but  it  is  his  misfor- 
tune. If  his  private  papers  have  been 
burned,  that  is  his  loss.  If  other  papers  of 
his  cannot  be  found,  that  is  his  misfortune. 
He  must  be  not  only  prompt,  willing  and 
eager,  but  he  must  be  able  to  do  all  on  his 
part.  He  must  not  only  have  a  good  title, 
but  he  must  show  that  he  has  such  title, 
especially  in  a  case   of  doubt,    and   where 


apparent  defects  are  pointed  out;  and  he 
must  also  show  it  beyond  all  reasonable 
doubt. 

In  I^loyd  V.  CoUett,  4  Bro.  Ch.  R.  469,  a 
purchaser,  who  had  made  a  deposit  on  his 
purchase,  was  allowed  to  withdraw  it,  and 
abandon  the  purchase,  because  the, vendor 
had  neglected  to  give  him  an  abstract  of 
his  title  from  August  18,  1792,  to  March  25, 
1793 ;  and  in  the  meantime  there  had  been 
a  material  depreciation  in  the  value  of  the 
property.  See,  also,  E*ordyce  v.  E*ord,  Id, 
494 ;  Seton  v.  Slade,  3  Lead.  Cases  in  Equity 
377. 

There  is  a  very  good  reason  why  it  should 
be  incumbent  upon  the  vendor  to  remove 
doubts,  and  furnish  the  evidence  of  his  title. 
He  must  be  supposed  to  have  the  means  for 
so  doing ;  at  least  much  more  so  than  the 
vendee.  He  must  be  supposed  to  know  his 
own  title,  and  the  sources  of  it,  while  a 
vendee  could  not  be  supposed  to  know  any- 
thing of  it.  This  must  have  been  peculiarly 
so  in  England,  when  they  had  no  registry 

acts,  and  the  muniments  of  title  were 
590      to   be   found  only  *in  the  possession 

of  the  vendor.  Nor  do  I  see  why  in 
this  State,  where  we  have  these  registry 
acts,  the  rule  should  be  changed.  It  is  true 
the  records  facilitate  the  enquiry  very  much, 
but  they  are  not  absolute  evidence  of  title. 
A  conveyance  may  be  perfectly  good,  though 
not  recorded,  except  as  to  creditors  and  bona 
fide  purchasers.  Besides,  the  title  often 
rests  upon  matters  in  pais,  which  the  records 
do  not  disclose.  But  as  to  these  matters, 
the  vendor  must  be  presumed  to  be  better 
informed  than  the  vendee ;  and  therefore  I 
see  no  sufficient  reason  for  adopting  a  dif- 
ferent rule  in  this  country  from  that  which 
appears  in  the  English  reports.  I  will  not 
say*  that  it  was  the  duty  of  the  vendor  in 
this  case  to  furnish  the  evidence  of  his  title, 
but  that  it  was  his  misfortune  that  he  could 
not  do  so.  See,  also,  4  Gratt.  253.  This 
course  of  reasoning  leads  us  to  hold,  that 
at  the  time  of  the  first  decree  in  this  case, 
and  with  the  facts  then  appearing,  the 
vendee  ought  not  to  have  been  required  to 
take  the  title  as  it  then  appeared;  and  the 
decree  dismissing  the  bill  was  proper,  and 
there  were  no  circumstances  changing  this 
state  of  things  until  the  filing  of  the  bill 
of  review  in  November  1868. 

Then  it  appeared  that  a  conveyance  had 
actually  been  made  by  Martha  E.  Shore  of 
her  interest  to  the  testator  in  May  1850,  and 
then  such  deed  was  found  to  t>e  upon  the 
record  though  it  had  not  been  indexed. 
Then  for  the  first  time  the  doubt  upon  that 
subject  is  fully  removed. 

But  in  the  meantime,  as  I  have  already 
said,  the  weight  of  evidence  shows  there 
was  a  material  depreciation  in  the  value  of 
the  property. 

The  decree  shows  also  that  his  own  cir- 
cumstances had  in  the  meantime  changed 
so  as  to  render  it  impossible  for  him  to  per- 
form the  contract;  though  as  his  own 
testimony  upon  this  last  point  is  quite  con- 
tradictory^, I  do  not  give  it  much  weight. 
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It  is  true  that  time  is  not,  as  a 
591  ^neral  rule,  regarded  ^as  of  the  es- 
sence of  a  contract  in  equity  unless  it 
is  80  made.  But  if  by  the  lapse  of  time 
during  the  default  of  either  party,  circum- 
stances have  happened  which  materially 
change  the  value  of  the  contract  as  to  the 
other  party  not  in  default,  then  time  is  of 
the  essence  of  the  contract.  Gamett  v. 
Macon;  Floyd  v.  Collett;  and  Seton  v. 
Slade;  above  cited;  Story's  EJq.  Jur.,  sec. 
776,  and  cases  there  cited. 

Suppose  that  in  the  meantime  the  prop- 
erty had  greatly  risen  in  value.  Is  it  to  be 
supposed  that  the  vendor  would  have  filed 
this  bill  of  review?  Or  if  the  vendee  had 
in  such  case  then  asked  for  specific  per- 
formance on  his  part  would  not  the  vendor 
have  resisted  it? 

I  do  not  give  any  weig'ht  to  the  fact  that 
the  vendee  at  the  time  of  making  his  bid 
was  excited  by  stimulants.  This  is  no  ex- 
cuse for  refusing  to  comply  with  the  terms 
of  sale.  It  is  no  doubt  true  also  that  he 
was  eager  and  anxious  to  find  excuses  for 
bis  non-performance.  But  this  would  not 
preclude  him  from  taking  advantage  of 
an  J  valid  and  lawful  objection,  if  such  could 
be  found;  and  it  seems  to  me  that  they 
were  found  in  this  case. 

On  the  whole,  I  cannot  come  to  any  other 
conclusion,  than  that  under  the  circum- 
stances of  this  case,  the  decree  of  the  Cir- 
cuit court  was  right  and  should  therefore  be 

affirmed. 

Decree  affirmed. 


592      'Washington,  Alexandria  &  George- 
town R.  R.  Co. 

V. 

Alexandria  &  Washlngtoh  R.  R.  Co.  &al8. 

January  Term.  1870,  Richmond. 

I.  C«rporatloi»— Suit  to^Declare  Nail— Proper  Parties.* 

~A  corporation  belngr  a  defendant  to  a  suit  In 
equity,  which  seeks  to  have  ft  declared  null,  the 
holders  of  stock  in  it  are  not  proper  parties  to  de- 
fend the  suit. 

a.  Stae-SssM— Ssne.— In  such  a  case  the  holders 
of  the  stock  claiming-  that  if  the  corporation  is 
annulled  they  have  equitable  interests  in  the 
property,  may  be  admitted  as  parties  defendants 
to  protect  their  interests. 

3-  Saw-Non-Resldent  Stockhoiders-Removsl  of  Cause 
to  Federal  Coart.*-The  plaintiff  and  the  defend- 
ant corporation  beinfir  corporations  of  this  State, 
the  owners  of  the  stock  though  non-residents,  are 
not  eacitled  to  have  the  cause  removed  to  the 
Ignited  States  court,  to  have  the  question  of  the 
^idity  of  the  corporation  decided. 

4.  Deed  of  Trust— Substituted  Trustee-Sale  Void.— The 
A-  *  W.  Ballroad  Co.  make  a  deed  on  their  prop- 
eny  to  secure  certain  bonds  ;  and  it  provides  that 
if  the  trustee  becomes  incapable  of  acting,  any 
«Hut  of  record  of  A.  county,  upon  the  application 
of  three-flfths  of  the  holders  of  the  bonds,  upon 

•See  monographic  note  on  "Stock  and  Stockhold- 
er"" appended  to  Osborne  v.  Osborne,  U  Gratt  898. 


notice  to  the  president  or  any  director  of  the  com- 
pany, may  appoint  another  trustee.  The  trustee, 
president  and  directors  go  into  the  enemy's  lines, 
and  remain  there  during  the  war.  An  order  of 
the  court  of  A.  county,  substituting  another  per- 
son as  trustee,  without  notice,  is  null  and  void; 
and  a  sale  made  by  such  substituted  trustee  is 
utterly  null. 
8,  5«aie— Sale  by  Trustee  to  Himself— Invalid.— A  trus- 
tee in  a  deed  to  secure  debts,  who  is  the  attorney 
in  fact  and  law  of  the  creditor,  cannot  make  a 
valid  sale  at  auction  of  the  property  to  himself. 

6.  Ueos  oa  Property— Priorities  Uaeecertalned— 5ale 
Improper.*— Where  there  are  various  encum- 
brances on  property  and  the  priorities  are  not 
ascertained,  a  sale  by  a  trustee  under  one  of  the 
deeds  is  improper. 

7.  Statute— Sale  by  Trustee   Qugre.«-QnaBre.  Whether 
the  act,  CkKle,  edi.  of  1860,  ch.  01.  If  28,  90,  applies  to 
a  sale  by  a  trustee  of  a  mere  equity,  conveying 
no   legal  title   to  the  property  of  the  corpora- 
tion? 

593         *The    following  statement  of   this 
case   was  prepared   by  JUDGE  WIL#- 
LrOUGHB  Y : 

The  Alexandria  and  Washington  Railroad 
Company  was  chartered  in  February  1854, 
by  the  legislature  of  Virginia,  and  was  or- 
ganized pursuant  thereto;  and  James  8. 
French    was    made    president.     In   August 

1854,  congress  passed  an  act  authorizing 
said  company  to  purchase  and  hold  lands  in 
the  District  of  Columbia,  and  to  lay  a  track 
through  such  streets  as  the  corporate  au- 
thorities of  .Washington  might  approve.     In 

1855,  the  authorities  of  Washington  author- 
ized the  company  to  lay  its  track  on  Mary- 
land avenue,  from  the  Long  Bridge  to  the 
Baltimore  depot,  and  guaranteed  their  bonds 
of  $60,000  to  assist  the  company  in  the  con- 
struction of  the  road ;  for  which,  in  April 
1855,  the  company  executed  a  deed  of  trust 
to  Joseph  H.  and  A.  T.  Bradley,  for  the 
benefit  of  the  corporation,  on  all  the  prop- 
erty of  the  company. 

The  track  was  laid  from  Alexandria  to 
the  Long  Bridge,  and  on  Maryland  avenue, 
and  cars  and  engines  were  obtained,  and 
the  road  operated  until  the  spring  of  1861, 
up  to  the  time  of  the  breaking  out  of  the 
war. 

On  the  31st  of  December  1856,  a  second 
deed  of  trust  was  made  upon  the  property 
of  the  company,  to  J.  Louis  Kinzer,  trustee, 
to  secure  Fowle,  Snowden  &  Company 
$14,849  50,  on  which  was  paid  $8,348  14. 

On  the  16th  of  July  1857,  a  third  deed  of 
trust  was  executed  to  Walter  Lenox,  trustee, 
to  secure  the  payment  of  $30,000  in  coupon 
bonds,  which  the  company  had  been  au- 
thorized to  issue  by  an  act  of  the  legislature. 
These  bonds  were  payable  July  22d,  1877, 
with  interest  semi-annually  at  seven  per 
cent. ;  and  it  was  provided,  that  in  default 
of  payment  of  principal  or  interest,  the 
road  might  be  sold  by  giving  at  least  sixty 
days'  notice  by  publication  in  certain 
newspapers.  The  deed  further  provides  as 
follows : 

And     it    is    mutually     agreed,     that   in 

•See  foot-note  to  Crawford  v.  Weller,  88  Oratt,  886. 


215 


I9GRATT. 


Virginia  Rbports,  Annotatbd. 


604,  696,  696 


594  case  of  the  death,  incapacity  *or  res- 
ignation of  the  party  of   the  second 

part  (the  trustee,  Lenox),  or  of  his  succes- 
sors in  this  trust,  then  the  office  of  trustee 
filled  by  him  shall  become  vacant,  and  such 
vacancy  shall  be  filled  by  an  appointment 
to  be  made  by  any  court  of  record  in  the 
county  of  Alexandria,  on  the  application 
of  the  parties  of  the  first  part,  or  of  the 
holders  of  three-fifths  of  said  bonds.  Pro- 
vided, however,  in  the  last  case,  notice  of 
the  application  of  the  parties  making  such 
request,  be  given  to  the  president  or  one  of 
the  directors  of  said  company ;  and  all  the 
rights,  powers  and  authority  hereby  con- 
ferred on  the  original  trustee  shall  then  and 
there  devolve  upon  and  be  invested  in  his 
successor  or  successors  so  appointed. 

This  deed  of  trust  in  terms  recognizes  the 
first  deed  of  trust  of  $60,000  as  an  existing 
and  prior  lien. 

These  bonds  were  sold  to  Benjamin 
Thornton,  of  England,  for  $10,000,  upon 
which  was  paid  $2,000  in  cash ;  and  notes 
were  given  for  the  balance;  upon  which 
was  afterwards  paid  about  $3,500,  making 
about  $5,500  paid  in  all;  the  balance  still 
being  due. 

This  company  was  authorized  by  its 
charter  to  issue  stock  to  the  amount  of 
$300,000,  and  issued  stock  only  to  the  amount 
of  $200,000.  There  were  various  judgments 
and  claims  against  the  company,  making 
the  amount  of  the  indebtedness,  together 
with  the  sums  secured  by  said  deeds  of 
trust,  including  interest  on  the  10th  of 
April  1862,  as  reported  by  the  commissioner, 
about  $195,000.  Of  these  judgments,  Alex- 
ander Hay  claimed  to  be  the  owner  of  about 
$40,000  in  April  1861 ;  but  it  seems  that  in 
August  24th,  1860,  he  had  assigned  these 
judgments  which  had  been  obtained  by  him 
long  before,  to  James  8.  French,  upon  the 
payment  to  him  of  $5,000,  though  it  does 
not  appear  that  this  $5,000  has  been  paid. 
By  power  of  attorney  executed  at  the  same 
time,  he  authorized  said  French  to  deal 
with  such  judgments  in  the  same  manner 
as  if  the  same  were  his  individual  prop- 
erty. 

595  *On  the  occupation   of   the  city  of 
Alexandria     by    the     United    States 

troops,  in  May  1861,  the  rolling  stock  of  the 
company  was  transferred  to  the  Orange  and 
Alexandria  railroad,  and  taken  beyond  the 
Federal  lines.  The  president,  directors, 
and  the  trustee,  Lenox,  all  went  south  at 
that  time,  and  remained  within  the  Confed- 
erate lines  during  the  war;  and  the  rolling 
stock  was  sold  by  said  French  to  parties 
within  said  lines. 

The  United  States  government  took  pos- 
session of  the  road  in  1861,  and  laid  the 
track  with  heavy  rails,  and  put  it  in  good 
order,  and  used  it  till  the  close  of  the  war, 
having  exclusive  possession  thereof  during 
that  period,  and  leaving  the  road  in  good 
order  and  very  valuable. 

It  is  claimed  by  Hay  that  he  took  posses- 
sion of  the  road  early  in  1861,  and  made  a 
contract  with  the  secretary  of  war,  by  which 
the  war  department  was  to  repair  the  road ; 


and  binding  himself  to  defray  the  expense 
of  such  repairs  which  should  not  be  dis- 
charged by  the  use  of  the   road. 

The  government  used  the  road  long  enough 
to  pay  its  outlays  upon  the  road,  if  the  use 
thereof  could  be  chargeable  against  the 
government. 

The  defendant,  Joseph  B.  Stewart,  an 
attorney  at  law,  acted  as  attorney  for  Al- 
exander Hay,  and  during  the  year  1861, 
either  as  such  attorney,  or  on  his  own  ac- 
count, sold  the  iron  of  the  company  for 
something  over  $10,000,  and  received  the 
proceeds.  No  account  has  ever  been  made 
of  this  money  by  him  or  by  Mr.  Hay. 

On  the  28th  of  January  1862,  Joseph  Dav- 
ison, who  claimed  to  be  the  agent  of  Ben- 
jamin Thornton  for  the  coupon  bonds  said 
to  be  held  by  him,  made  an  agreement  with 
said  Stewart,  authorizing  him  as  attorney 
to  take  such  steps  as  might  be  necessary  to 
close  out  and  perfect  the  interest  of  said 
bondholders  in  and  to  said  road,  and  agree- 
ing to  give  him  a  contingent  fee 
596  of  one-half  *of  the  whole  amount  re- 
ceived on  said  bonds  in  the  sale  of  the 
same  or  of  the  said  road  over  and  above 
the  sum  of  $10,000,  and  all  the  interest  that 
the  said  bondholders  or  any  of  them  may 
have  paid,  or  may  have  to  pay  on  the  said 
$30,000  of  bonds,  at  the  rate  of  seven  per 
cent,  per  annum;  and  on  the  next  day. 
January  29,  said  Stewart,  as  attorney  in 
fact  for  said  Hay,  gave  to  said  Davidson  an 
agreement  in  writing,  that  if  a  sale  be  made 
under  said  deed  of  trust,  and  the  said  road 
be  purchased  by  himself  or  constituents, 
the  said  Thornton  should  have  the  right  to 
continue  his  interest  in  the  same  according^ 
to  the  ratio  of  his  present  lien  upon  and 
demand  against  the  same ;  and  shall  enjoy 
and  receive  a  pro  rata  rate  of  all  the  appre- 
ciations of  value  or  profits  claimed  from 
the  future  use  or  development  of  the  same, 
and  be  created  a  stockholder  accordingly. 

On  the  3d  of  February  1862,  Davison 
filed  a  petition  in  the  County  court  of  Al- 
exandria county,  sworn  to  by  him,  stating^ 
that  he  is  the  attorney  in  fact  of  all  the 
bondholders  secured  by  the  deed  of  trust  to 
Walter  Lenox,  claiming  that  said  trustee 
has  become  incapacitated  from  performing- 
said  trust ;  that  he  has  made  diligent  search 
for  the  president,  or  some  director  or  agent 
of  said  company,  to  whom  he  could  give 
notice,  but  could  find  none  upon  whom 
notice  could  be  served,  and  believed  that 
they  had  abandoned  the  franchises  of  the 
road,  and  gone  beyond  the  jurisdiction  of 
the  court,  and  asks  that  Joseph  B.  Stewart 
be  appointed  trustee. 

Joseph  Thornton  also  swears  that  he 
knows  of  his  own  knowledge  that  said  Davi- 
son is  the  agent  of  said  bondholder,  Benjamin 
Thornton,  and  has  authority  to  make  the 
applications. 

Upon  these  affidavits  and  application,  the 
County  court  make  an  order  substitutinir 
Stewart  as  trustee  in  said  deed  of  trust  in 
place  of  Walter  Lenox,  on  the  3d  day  of 
February  1862. 
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On  the  4th   day   of   February  1862, 

597  DaTison     requested     *the    trustee    to 
make  sale  of  said  road,  and  thereupon, 

on  the  10th  day  of  February  1862,  such  sale 
was  advertised  to  take  place  on  the  10th 
day  of  April  following^,  on  which  day  it 
was  sold  at  public  auction,  and  bid  off  by 
Alexander  Hay  for  the  sum  of  $12,500;  and 
Haj  having  assigned  one-half  of  his  pur- 
chase to  Joseph  Thornton,  and  they  having 
agreed  to  continue  as  a  corporation  under 
the  name  of  the  Washington,  Alexandria 
and  Georgetown  Railroad  Company,  con- 
veyance was  made  to  them,  and  to  such 
companj  of  the  road,  and  all  the  franchises 
and  property  of  the  Alexandria  and  Wash- 
ington Company,  by  Stewart  as  trustee. 

On  the  3d  day  of  May  1862,  the  organiza- 
tion of  the  new  company  was  perfected  by 
the  appointment  of  officers ;  the  stock  hav* 
in|^  been  divided  between  Hay,  Stewart, 
Ihvison  and  Thornton,  the  same  then  being 
owned  by  them. 

On  the  3d  of  March  1863,  congress  ex- 
tended the  charter  of  the  old  company,  so 
as  to  allow  it  to  occupy  its  present  location 
on  Maryland  avenue,  in  Washington,  and 
to  construct  a  bridge  alongside  of  the  Poto- 
mac bridge  npon  certain  conditions  named 
in  the  act.  This  charter  is  claimed  to  have 
been  obtained  at  the  instance  of  members 
of  the  new  company,  but  it  does  not  appear, 
and  is  not  explained  why,  in  terms  it  was 
granted  to  the  ''Alexandria  and  Washington 
Kailroad  Company." 

By  an  act  of  the  Alexandria  legislature 
of  January  23,  1864,  the  Washington,  Alex- 
andria and  Georgetown  Company,  which  is 
therein  declared  to  t>e  a  corporation,  law- 
fall  j  succeeding  by  purchase  to  the  old 
company,  is  authorized  to  issue  stock  to  the 
UBonnt  of  $500,000,  to  sell  its  bonds  to 
the  amount  of  $200,000,  in  addition  to  the 
$100,000  allowed  to  the  old  company,  and  to 
borrow  money  upon  its  promissory  notes  to 
the  amount  of  $100,000  more.  With  the 
proceeds  of  such  stock,  bonds  and  notes,  it 
is  claimed  by  the  defendants  that  a 

598  •large  portion  of  the  indebtedness  of 
the   old  company   was   paid;   money 

was  raised  to  procure  the  charter  from  con- 
ptss,  to  build  the  bridge,  repair  and  put 
the  road  in  good  order;  and  such  stock  is 
now  held  by  various  parties  in  Washington, 
New  York  and  Baltimore. 

The  bill  which  was  filed  in  April  1866,  by 
James  S.  French  as  president  of  the  Alex- 
andria and  Washington  R.  R.  Company 
HMAi  the  new  company,  charges,  among 
other  things,  that  the  appointment  of  J.  B. 
Stewart  as  trustee  was,  for  many  reasons 
alleged  therein,  null  and  void;  and  that  the 
■ale  by  him  was  consequently  without 
aathority ;  and  that  all  the  action  of  him- 
ttlf.  Hay,  Thornton,  and  Davison  was  the 
result  of  a  fraudulent  conspiracy  on  their 
part  to  obtain  the  road  unlawfully ;  and  that 
this,  together  with  the  conduct  of  said 
Stewart  in  making  such  sale,  ought  to  make 
the  sale  void. 

The  answers  were  filed,  accounts  taken 
bj  the  commissioner  and  filed,  and  various 


other  proceedings  had  up  to  the  22d  of  No- 
vember 1867,  when  Coleman,  Riddle,  anil 
others  filed  a  petition  representing  that 
they  were  the  owners  of  a  large  majority 
of  the  stock  of  the  new  company,  and  as 
such  were  deeply  interested  in  the  contest 
between  the  said  companies,  and  asked 
that  they  be  made  parties  defendants ;  which 
was  allowed. 

On  the  23d  day  of  December  1867,  a  decree 
was  made  adjudging  that  **the  whole  pro- 
ceeding of  the  Ck>unty  court  of  Alexandria 
county  at  its  February  term,  1862,  substi- 
tuting Joseph  B.  Stewart  as  trustee  in  place 
of  Walter  Lenox,  under  the  deed  of  trust  of 
the  16th  July  1857,  was  without  authority 
of  law,  and  null  and  void ;  and  that  all  the 
subsequent  proceedings  of  the  said  Stewart 
under  said  deed,  his  sale  of  the  said  road 
and  its  franchises  to  Alexandria  Hay,  and 
the  incorporation  of  the  said  Washington, 
Alexandria  &  Georgetown  Railroad  Com- 
pany growing  out  of  the  said  sale,  are  null 
and  void,   and  that  the   same  should  be  set 

aside  and  annulled." 
599         *By   the   same   decree   a  reference 

was  made  to  the  commissioner  to  en- 
quire into  the  interests  of  said  Coleman 
and  others,  and  make  further  report  to  the 
court. 

On  the  2d  of  June  1866,  a  petition  was 
filed  by  the  new  company  alleging  that  the 
corporation  was  the  only  party  having  any 
real  interest  in  the  suit,  except  Joseph  B. 
Stewart ;  that  Hay  was  a  citizen  of  Penn- 
sylvania, and  Stewart  a  citizen  of  Ken- 
tucky ;  and  on  the  same  day  a  petition  was 
filed  by  said  Stewart  alleging  that  he  was 
a  citizen  of  Kentucky ;  that  the  company 
was  made  a  defendant  for  the  purpose  of 
preventing  a  removal  of  the  same  into  the 
United  States  court ;  and  upon  said  petitions 
motion  was  made  by  the  petitioners  to  re- 
move the  cause  into  the  Circuit  court  of  the 
United  States. 

This  motion  was  overruled. 

On  the  6th  of  December  1866,  this  motion 
was  renewed  by  Stewart  and  Hay,  each 
alleging  their  citizenship  of  another  State ; 
which  was  also  denied. 

In  May  1868,  two  petitions  for  removal  to 
the  United  States  court  were  filed  by  the 
said  Coleman  and  others,  each  alleging 
their  citizenship  of  Maryland  and  other 
States;  one  claiming  that  the  validity  of 
orders  made  by  the  secretary  of  war  and 
other  military  officers  in  relation  to  said 
road  was  involved  in  the  suit;  and  the 
others,  that  they,  holding  the  majority  of 
the  stock  of  the  new  company,  the  existence 
of  which,  as  a  company,  was  denied  by  the 
bill,  were  the  substantial  parties  defend- 
ants, and  alleging  that  from  prejudice  and 
local  influence  they  did  not  believe  they 
would  be  able  to  obtain  justice  in  the  State 
court.  They  also  filed  their  answers  at 
the  same  term.  The  motion  upon  these 
petitions  was  denied  at  the  August  term  of 
1868,  and  then,  against  the  protest  of  Cole- 
man and  others,  who  claimed  that  they  had 
had  no  opportunity  to  take  testimony,  a  de- 
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cree  was  made  again   declaring  said 

600  order  *of  the  County  court  and  the 
said  bill  null  and  void ;  and  it  appear- 
ing that  large  liabilities  had  been  incurred 
by  the  old  and  the  new  companies;  that 
under  the  authority  to  issue  stocks  and 
bonds  to  a  limited  amount,  a  large  amount 
had  been  issued  in  excess  of  said  authority, 
which  have  been  sold,  and  are  now  in  the 
hands  of  purchasers  thereof,  a  reference 
was  ordered  to  ascertain  what  equities  might 
exist  growing  out  of  said  transactions. 
From  this  decree  an  appeal  has  been  taken 
to  this  court. 

R.  J.  Brent,  Jno.  I<.  Brent,  and  Dulaney, 
for  the  appellants. 

G.  W.  Brent,  Bradley  A  Gilmer,  for  the 
appellees. 

WII.LOUGHBY,  J.  The  two  leading 
questions  presented  for  our  decision  are : 

First.  Ought  the  case,  under  the  circum- 
stance thereof,  to  have  been  removed  on 
the  petitions,  or  either  of  them,  for  such 
removal  to  the  United  States  Circuit  court? 

Second.  Was  the  sale  made  by  the  trustee, 
Joseph  B.  Stewart,  valid ;  and  did  it  operate 
to  extinguish  the  Alexandria  and  Washing- 
ton Railroad  Company,  and  divest  it  of  its 
corporate  rights  and  privileges? 

It  would  seem  to  me,  without  reference 
to  the  validity  or  invalidity  of  such  sale, 
and  without  now  passing  upon  the  question 
of  its  right  to  be  regarded  as  a  corporation, 
consistent  with  legal  principles  to  regard 
for  the  purposes  of  the  decision  of  the 
points  before  us,  the  Washington,  Alexan- 
dria and  Georgetown  Railroad  Company  as 
a  company  capable  of  being  sued,  and  of 
exercising  certain  powers. 

This  company  certainly  insists  on  being 

so  regarded ;  it  has   acted  as  such  with  a 

full  board  of  officers  and  directors ;  and  as 

such,  has  issued  stock,  bonds  and  notes  to 

a  very  large  amount ;  it   has   been  so 

601  recognized  by  *the  public ;  and  trans- 
actions  of   great   extent  have  taken 

place  upon  the  faith  of  the  existence  of 
such  company,  and  it  was  recognized  as 
such  by  the  act  of  assembly  of  January  23, 
1864,  by  which  large  powers  and  privileges 
were  granted  to  it  **as  a  lawfully  existing 
company." 

The  question  regarding  the  petitions  for 
removal  seems  to  me  to  require  our  first 
consideration. 

I  will  designate  the  two  companies  as  the 
old  and  the  new  companies. 

The  bill,  as  at  first  presented,  was  brought 
by  the  old  company  against  the  new  com- 
pany, Hay,  Stewart,  Benjamin  and  Joseph 
Thornton,  Davison,  and  the  persons  inter- 
ested in  the  several  deeds  of  trust. 

Hay,  in  his  answer,  expressly  waives  all 
right  to  remove  such  cause  as  to  himself, 
and  Joseph  Thornton  and  Davison  protested 
against  such  removal. 

The  first  petition  was  made  by  the  new 
company.  That  this  was  properly  over- 
ruled, it  seems  to  me,  there  can  be  no  ques- 
tion. The  old  and  the  new  companies  were 
both  residents  and  citizens  of  the  State  of 


Virginia ;  and  I  think  it  is  equally  plain 
that  Stewart  alone,  under  the  law  as  it  then 
existed,  could  not  properly  ask  for  a  remoTal 
of  such  cause. 

It  has  been  settled  that  a  suit  could  not 
be  removed  when  a  part  of  the  plaintiffs  or 
defendants  are  citizens  of  the  State  where 
the  suit  is  brought,  and  a  part  of  some 
other  State  (Wilson  v.  Blodget,  4  McUean's 
R.  363;  Northern  Indiana  Railroad  Com- 
pany, 3  Blatchf.  R.  82),  and  in  order  to 
remove  such  cause  to  the  United  States 
court,  all  the  defendants  must  join  in  the 
petition  for  such  removal.  (See  2  Sumner 
339.) 

The  motion  to  remove  in  December  1866 
was  also  properly  overruled. 

The  provision  of  the   act  of  congress  of 

July  18S56,  upon  which   the   petitioner    then 

relied,  provided  for  a  removal,    in    cases  of 

citizenship    of    different    States,    on 

602  *the  petition  of  a  defendant,  ''if  the 
suit    is  one  in  which  there  can  be  a 

final  determination  of  the  controversy,  so 
far  as  it  concerns  him,  without  the  presence 
of  the  other  defendants  as  parties  to  the 
cause."  That  this  was  not  such  a  case  is 
perfectly  manifest  from  the  slightest  in- 
spection of  the  pleadings  and  proceedings. 
Congress  passed  an  act  March  2,  1867,  pro- 
viding that  where  there  was  a  controversy 
between  citizens  of  different  States,  either 
party,  plaintiff  or  defendant,  mig^ht,  on 
filing  an  affidavit  in  the  State  court  that 
he  has  reason  to,  and  does,  believe  that 
from  prejudice  or  local  influence  he  will 
not  obtain  justice  in  such  State  court,  file 
his  petition  for  such  removal,  and  it  was 
made  the  duty  of  the  State  court  then  to 
proceed  no  farther  in  the  cause,  but  the 
cause  should  be  removed. 

This  affidavit  was  made  by  Coleman  and 
others,  and  also  an  affidavit  that  orders  of 
the  military  authorities  were  involved,  in 
May  1868.  As  to  the  validity  of  military 
orders  being  involved,  it  is  perfectly  man- 
ifest from  all  the  pleadings,  and  from  the 
answers  of  these  parties,  filed  at  the  same 
time,  that  there  is  not  the  slightest  founda- 
tion for  removing  the  cause  on  that  ground. 
No  such  questions  are  raised  in  any  form 
whatever.  This  last  mentioned  act  of  con- 
gress, standing  alone,  might  be  regarded 
as  sufficiently  comprehensive  to  include  this 
application.  But  a  little  consideration,  I 
think,  must  show  us  that  it  was  not  in- 
tended by  this  to  change  the  practice  of 
the  courts,  and  to  override  the  decision  of 
such  courts,  which  had  been  repeatedly  and 
uniformly  made  since  the  Judiciary  Act  of 
1789,  or  to  change  the  law  of  1866,  providing 
for  such  removal  in  a  case  where  there  could 
be  a  final  determination  of  the  controversy, 
so  far  as  it  concerned  the  applicant,  without 
the  presence  of  the  other  defendants.  The 
act  of  1866  is  not  repealed,  nor  are  the  pro- 
visions of  this  act  at  all  repugnant  to  it. 

The  act  of  1867  merely  extends  the 

603  privilege  of  removal  *to  the  plaintiff, 
as  well  as  to  the  defendant,  on  making 

the  required  affidavit. 

In  Epos's  adm'rs  v.  The  Commonwealth, 
16  Gratt.  1,  Judge  Moncnre  says,    in  deliv- 
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ering  the  opinion  of  the  court:  **The  law 
does  not  favor  a  repeal  by  implication  un- 
less the  repugnance  be  quite  plain,  and  then 
^y  to  the  extent  of  such  repugnance." 
Afaio  he  sajs:  '*It  is»  therefore,  an  es- 
tablished role  of  law  that  all  acts  4n  pan  a 
nateria'  are  to  be  taken  tog-ether  as  if  they 
vere  one  law ;  and  they  are  directed  to  be 
compared  in  the  construction  of  statutes 
because  they  are  considered  as  framed  upon 
tone  system,  and  haring  one  object  in  view. 
And  the  mle  equally  applies,  though  some 
ki  the  statutes  may  have  expired  or  are  not 
stferred  to  in  the  others. '  * 

The  provision  of  the  act  of  1866,  limiting 
the  amplication  to  a  case  where  the  party 
cuhave  the  suit  determined,  so  far  as  it 
cooceras  him,  without  the  presence  of  the 
o&er  parties  on  the  same  side,  is  an  em- 
inently wise  and  just  one. 

Itwooldbe  manifestly  unjust  that  one 
defendant  out  of  a  large  number,  should 
hare  the  right  to  take  a  case  from  a  court 
vhere  all  of  the  other  parties  wish  it  to  be, 
withost  very  strong  and  peculiar  reasons. 
It  is  very  easy  to  see  how  this  might  often 
work  infinite  mischief  and  confusion ;  and 
few  cases  can  be  found  which  would  better 
iHos^te  this  than  this  case. 

This  has  been  seen  and  acted  upon  by 
ill  courts  without  exception  and  also  by 
congress  certainly  up  to  the  passage  of 
this  act;  and  with  this  view,  and  looking 
at  the  great  mischief  that  otherwise  would 
ensae,  I  cannot  believe,  without  explicit 
words  to  that  effect,  that  it  was  intended 
to  repeal  the  act  of  1866;  and,  therefore, 
hoth  mnst  be  taken  together  in  construing 
the  real  intention  of  congress.  I  do  not  at 
ill  call  in  question  the  constitutionality  of 
these  acts;  but  construe  them  all  together,  as 
I  think  we  are  bound  to  do.     ( See  American 

Law  Register,  January,  1870. ) 
^      ^here  are   other   reasons  why,  in 
this   particular     case,    the     removal 
ihoQld  not  have  t>een  made. 

The  substantial  parties  in  this  contro- 
▼eisj  are  the  old  company  on  the  one  side, 
*al  the  new  one  on  the  other. 

TOiese  are  both  certainly  citizens  of  Vir- 
^ia.  The  individuals  named  derive  all 
™^r  rights  in  this  cause  through  one  or 
the  other  of  these  companies.  As  individ- 
wls,  they  are  citizens  of  different  States ; 
rot  as  members  of  the  several  companies, 
^  are  not.  The  I^a  E*ayette  In.  Co.  v. 
French  and  others,  18  How.  U.  S.  R.  404. 
^°*s«  petitioners  come  in  simply  as  stock- 
hoMeis  in  the  new  company;  and  while 
they  allege  that  there  can  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it 
^^^ccrns  them,  without  the  presence  of  the 
other  defendants,  parties  in  the  cause,  the 
P^on  itself,  as  well  as  their  answers, 
•'WW  that  this  cannot  be  true.  The  new 
^fflpany,  of  which  they  were  stockholders, 
^'asin  court  defending  the  case,  and  in 
•»ch  case  they  could  not,  as  individuals, 
ttwtiol  the  cause.  (See  Angell  and  Ames 
^Corporations,  sec.  407,  and  cases  there 
oted.)  The  power  of  stockholders  to  bring 
P^ceedings  against  the  company  for  vio- 


lation of  the  duty  of  such  company  is  not 
denied ;  but  I  do  not  think  that  this  was 
the  way  to  come  into  court  on  such  grounds. 
They  had  the  power,  holding,  as  they  claim, 
the  majority  of  the  stock,  to  remove  their 
officers  and  directors,  if  they  were  acting 
improperly,  and  put  in  their  place  those 
who  would  do  their  duty.  Chap.  57,  sees.  8 
and  12,  Code  of  1860. ) 

These  parties  were  allowed,  at  the  discre- 
tion of  the  court,  to  be  made  defendants 
upon  their  petition  representing  that  they 
had  interests  which  would  be  affected.  But 
at  the  same  time  a  decree  was  made  ad- 
judicating the  principles  of  the  cause. 
True,  they  complained  of  this,  but  their 
answers  did  not  set  forth  any  new  facts 
which  could  throw  any  additional  light 
upon  the  principles  of  such  adjudica- 

605  tion ;  and  having  just  come  in  as  *de- 
fendants    with    others,     under    such 

circumstances,  why  should  the  decision  of 
this  question  be  delayed?  The  court  says : 
'^With  a  view  to  the  speedy  determination 
of  the  cause,  it  is  deemed  proper  to  make 
this  adjudication."  Nor  do  I  see  that  this 
case  is  one  in  which  the  parties  who  have 
not  united  in  this  last  application  for  re- 
moval are  mere  formal  or  nominal  parties, 
or  parties  without  interest,  in  which  cases 
the  real  and  substantial  parties  have  been 
held  to  have  the  right  to  remove  the  cause 
to  the  United  States  court.  (See  Wood  v. 
Davis,  18  How.  U.  S.  R.  467). 

The  action  of  the  court  below  in  making 
the  decree  adjudging  the  principles  of  the 
cause,  at  the  November  term  1867,  has  been 
so  severly  commented  upon,  that  it  seems 
proper  to  examine  this  action  a  little  more 
critically.. 

The  defendants,  Coleman  and  others,  then 
made  a  simple  petition  as  stockholders  of 
the  new  company,  asserting  that  it  was  a 
legal  corporation,  and  asking  to  be  made 
parties,  as  they  were  interested  in  the  de- 
cision of  the  case.  They  allege,  it  is  true, 
they  can  successfully  defeat  the  claims  of 
the  old  company  and  establish  the  validity 
of  the  new  company.  Their  petition  is  not 
sworn  to,  nor  any  new  facts  alleged. 

The  court,  deeming  their  petition  reason- 
able, allowed  them  to  be  made  parties,  and 
required  the  complainants  to  amend  their 
bill  so  as  to  make  them  parties.  It  is  evi- 
dent, however,  that  the  court  did  not  intend 
to  allow  them  to  be  made  more  than  formal 
parties,  and  for  the  purpose  only  of  estab- 
lishing such  equities  as  they  might  be  able 
to  show ;  for  it  seemed  manifest  that  if  the 
new  company  were  adjudged  void,  still  they, 
as  individuals,  had  equitable  claims  upon 
the  road.  Prom  the  very  position  they  oc- 
cupied and  placed  themselves  in,  they  could 
do  nothing  more  than  this  in  either  event. 
If  the  new  company  were  adjudged  a  valid 
one,    then   this   new   company  being 

606  properly    in     court,    they,  *as    mere 
stockholders  of  that  company  as  such, 

had  no  standing  in  court.  But  if  on  the 
other  hand,  the  new  company  should  be 
adjudged  invalid,  as  it  was,  they  then  had 
nothing  but  equitable  interests,  which  could 
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be  preserved  in  no  other  way  than  as  they 
were  provided  for  in  this  very  decree. 

I  do  not  see,  therefore,  how  their  rights 
were  prejudiced.  In  fact,  I  do  not  see 
how  the  cause  could  properly  proceed  as 
to  them  until  their  precise  position  should 
be  ascertained  and  adjudged;  for  as  I  have 
before  said,  if  they  were  stockholders  of  a 
valid  corporation,  they  had  no  standing  in 
court ;  if  individuals  only,  they  had  merely 
equitable  interests,  and  could  not  then  con- 
test the  validity  of  the  old  company.  The 
same  decree  that  admitted  them  as  defend- 
ants adjudged  the  validity  of  the  old  com- 
pany. The  purpose  of  admitting  them  as 
defendants  was  thus  manifestly  only  to 
allow  them  to  establish  such  equitable  in- 
terests as  they  might  be  able  to  establish ; 
and  the  bill  was  required  to  be  amended 
only  for  that  purpose,  and  they  were  allowed 
to  file  their  answers  only  for  that  purpose. 
They  complained  that  they  were  not  allowed 
to  take  testimony,  and  that  they  had  not 
then  filed  their  answers.  But  they  have 
since,  and  before  the  final  decree,  filed  their 
answers,  and  the  right  to  take  testimony 
for  the  purpose  for  which  it  was  alone 
proper  that  they  should  take  testimony,  has 
not  been  denied,  but,  on  the  contrary,  is 
expressly  provided  for  in  the  decree  from 
which  the  appeal  was  taken. 

It  may  be  remarked  that  the  answers  filed 
by  them  do  not  set  forth  any  facts  addi- 
tional to  those  which  were  before  the  court, 
which  could  have  affected  the  decision  of 
the  question  which  was  thei^  adjudicated. 
While,  then,  there  seems  to  be  an  appar- 
ent inconsistency  in  allowing  them  to  be 
made  parties,  and  making  the  decree  which 
was  made  before  the  filing  of  their  answers 
and  the  production  of  their  tes- 
607  timony,  *a  critical  examination  of  the 
situation  of  the  parties,  and  the  real 
substance  of  the  decree,  and  the  intention 
of  the  court,  shows,  I  think,  that  it  acted 
with  entire  propriety. 

The  petition  for  removal  was  not  made 
until  the  next  term  of  the  court,  after  there 
had  been  a  decree  in  effect  adjudicating 
the  principles  of  the  cause,  and  which 
even  then  might  have  been  regarded  as 
sufficiently  final  for  the  purposes  of  an  ap- 
peal to  an  appellate  court. 

After  their  case  is  really  decided,  and 
this,  too,  without  objection  to  the  jurisdic- 
tion of  the  court,  then  they  ask  to  have 
this  cause  removed,  so  that  they  can  try 
the  same  question  again  in  another  forum. 

To  allow  the  removal  of  the  cause  under 
such  circumstances  would  give  them  the 
chances  of  two  courts,  if  the  first  decided 
against  them,  or,  in  other  words,  would  be 
substantially  allowing  an  appeal  from  a 
State  to  a  United  States  court. 

Under  the  act  of  1867,  the  application 
must  be  made  before  final  hearing.  The 
substantial  final  hearing  had  been  made, 
and  though  the  parties  call  themselves 
defendants,  and  put  in  what  they  call  an- 
swers, such  answers  are  substantially  noth- 
ing but  petitions,  or  in  the  nature  of 
cross-bills,    setting   up  equitable  interests. 


which  they  claim  should  be  protected.  A 
least,  they  could  not  be  otherwise  regardfl 
by  the  court  after  the  decree  which  it  ha 
made  at  a  previous  term,  fully  adjudicatiil| 
the  principles  of  the  cause. 

In  view  of  these  considerations,  I  am  vet; 
clear  that  there  was  no  error  in  denyioi 
the  motion  for  removal  of  the  cause  to  th 
Circuit  court  of  the  United  States. 

There  is  another  view  which  may  be  pR 

sen  ted,  which,  if  correct,   is  conclusive,  s 

far   as   this  court  is  concerned,  upon  thi 

question.     The  appeal  to   this  court  is  im 

made  by  these  petitioners.     It  is  nuid 

608  by  the  new  company.     *It  wa«  not  th 
new    company   which   presented  tU 

last  petition  for  removal.  It  did  not  msk 
the  motion  in  the  court  below.  In  fad 
then,  I  very  much  doubt  whether  this  quel 
tion  is  properly  before  us.  If  there  wa 
an  error  in  refusing  the  petition  font 
moval,  it  was  an  error  by  which  the  peti 
tioners,  not  the  company,'  were  aggrieved 
In  this  case,  it  seems  to  me  the  petitioaen 
should  have  taken  the  appeal,  in  order  t 
have  the  error  by  which  they  were  aggrrievei 
corrected. 

I  very  much  doubt  whether  one  defendaw 
can  allege  as  ground  of  error  that  a  co-de 
fendant  is  aggrieved  by  a  decision  of  tlx 
court  below.  The  co-defendant  should  main 
known  his  complaint  for  himself.  For  al 
that  the  record  shows,  these  petitioners  maj 
now  acquiesce  in  the  decision  of  the  conit 
below.  This  view  may  be  applicable  alsc 
to  some  of  the  other  grievances  which  it  ii 
claimed  these  petitioners  have  suffered  bj 
the  final  decree  of  the  court  below. 

The  conclusion  we  have  come  to  nece* 
sarily  brings  us  to  the  consideration  of  th< 
next  question,  the  validity  of  the  sale. 

The  deed  of  trust,  upon  which  the  sal« 
was  founded,  contains  this  provision: 
''And  it  is  mutually  agreed,  that  in  caseoi 
the  death,  incapacity,  or  resignation  ol 
the  party  of  the  second  part,  or  of  his  snc* 
cessors  in  this  trust,  then  the  office  of  tms' 
tee  filled  by  him  shall  become  vacant,  and 
such  vacancy  shall  be  filled  by  an  appoint* 
ment  to  be  made  by  any  court  of  record  in  the 
county  of  Alexandria,  on  the  application  oj 
the  parties  of  the  first  part,  or  the  holders  ol 
three-fifths  of  said  bonds :  Provided,  how- 
ever, in  the  last  case,  notice  of  the  applica- 
tion of  the  parties  making  such  request  be 
given  to  the  president  or  one  of  the  director! 
of  said  company ;  and  all  the  rights,  po^^ 
and  authority  hereby  conferred  on  the  orig* 
inal  trustee,  shall  then  and  there  devoht 
upon  and  be  invested  in  his  successor  or 
successors  so  appointed. 

609  *It  also  provides  that  in  case  at  anj 
time    six    months*    interest   become* 

due  and  unpaid,  the  trustee  **shall,  upon 
the  request  in  writing  of  the  holders  of  at 
least  three-fifths  interest  of  said  bonds, 
cause  the  property  to  be  sold  at  pnbbc 
auction,  after  giving  at  least  sixty  daj^i 
notice  of  the  sale  by  publication  in  certain 
newspapers  therein  named,  and  shall  have 
authority  thereupon  to  convey  the  a*'" 
property  to  the  purchaser. 
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I  This  is  a  contract,  the  authority  to  make 
lichisnot  disputed;  and   upon   this   de- 
tbe  aiithoritj  of  proceedings  in  rela- 
te the   sale/  but    of   course  is  to  be 
istraed  with  reference   to  the  laws  of  the 
ite  then  in  force.     The   manner  of  serv- 
thiB  notice   must   then  be  supposed  to 
according^   to  the   law   relating  to  such 
rice.   This   notice    is   agreed  to  be  the 
process  npon   which   the   jurisdiction  of  a 
IDort  of  record  to  appoint  a  trustee  depends. 
I  Bat  we  are  met  at  the   threshold  of  this 
inqaiiy  into   the   validity   of   the  order  of 
^coartfby  the  proposition,    that  as  the 
nort  was  one  of  general  jurisdiction,  its 
iij^ment  cannot  be  assailed   only  upon  the 
%fwaA  of  want  of  jurisdiction,    and   the 
IfRsumption  is,  that  all  the  steps  necessary 
I  Id  ji^Te  it  jurisdiction   were  taken  by  the 
|€Oul   It  should  be  borne  in  mind  that  this 
ibiiota|»roceeding  in  which  this  judgment 
is  collaterally   assailed,    but    is   a  bill  in 
;  ^qoitj,  filed  for  the  specific   purpose  of  set- 
itio|[  aside  this  judgment  and  attacking' it 
fiicctly.    The  bill  sets   out   facts    for   the 
Toy  purpose  of  showing  that  the   court  did 
tot  baye  jurisdiction.     Although   the  dis- 
tinctioDs  made  in  different  cases  as  to  when 
'the  record  of  a  court  may  or  may  not  be 
eootradicted,  are  very  subtle,  and  somewhat 
£fficQlt  to  reconcile, .  I  do  not   think   that 
uj  case  can  be  found   in   which  it  is  held 
that  sach  record  may  not  be  assailed  in  a 
direct  proceeding  for  that  purpose   in 
ttO    equity,  by  showing  *fraud,  or  espe- 
cially bj  showing  that  the  court  did 
not  in  fact  have  jurisdiction. 

However  this  may  be,  I  am  sure   that  the 
defendant  may  be  allowed   to  show  that  he 
had  no  notice,  and  that  there  was  no  process 
bringing  him  into  court,  by  filing  a  bill  in 
•qnity  for  this  specific   purpose,    and   by 
wtuallj  showing  such  want  of  jurisdiction. 
Anj  other  construction  of  law  would  be  the 
Bost  apparent  injustice,  for   there  could  be 
BO  other  remedy.      An  appeal  would    not 
cwwct  it,  for  on  an  appeal  the  party  would 
w  bound  by  the  record  as  it  is.     A  judg- 
"ttnt  of  a  court  beyond   its  jurisdiction    is 
vainly  void ;  and  to  render  a  judgment  in 
ptnonam  it  must  have   jurisdiction  of  the 
Pwson.    If  it  be  a  judgment   in  rem,    it 
nmt  have  jurisdiction  of  the  thing.     Every 
«vycr  knows,  for  example,  that  a  judgment 
w  a  case  of  attachment,  if  there  is  not  also 
*  «nnce  upon  the  person,   is  only  a  judg- 
««t  against  the  property.      Such  a  judg- 
ment does   not   authorize   a   levy    of   an 
eiecuUon  npon  other  property,    nor  is   it 
*^^«^i^ceofa  judgment   against   the 
?™'°'   ^i*  is  not   a  proceeding  in  rem. 
in  such  cases  courts  acquire   jurisdiction 
?"y  bj  seizure  of  the  thing,  and  even  then, 
IL?^**  *^  °^^  ^^  cases,  notice  is  given  in 
■f«K  ^y  to  parties  interested,  by  publica- 
tocow  otherwise,  and  especially    if  it    is 
*pf«d  that  jurisdiction  shaU  attach  only  by 
Pnng  a  notice.    See  Penobscot  Railroad 
^pany  V.  Weeks,  52  Maine   R.  456;  Hol- 
nngsworth  T.  Barbour,  4  Pet.  U.  8.  R.  466 ; 
™ns  V.  Hardeman,  14  How.  U.  S.  R.  334 ; 
Webster  v.  Rdd,  11  How.  U.  S.  R.  437. 
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In  Harris  V.  Hardeman,  the  court  says: 
*'In  all  judgments  by  default,  whatever 
may  affect  their  competency  or  regularity 
— every  proceeding,  indeed,  from  the  writ 
and  endorsements  thereon,  down  to  the 
judgment  itself  inclusive — is  part  of  the 
record,  and  open  to  examination. 

Applying  this  principle  to  the  present 
case,  on  the  examination  of  the  affi- 
davit   of   Joseph    Davison,    we    find 

611  *that   the     record    itself   shows    that 
there  was  no  notice.    This  would  make 

it  void  upon  its  face.  I  can  see  no  escape 
from  this  conclusion,  and  I  do  not  see  how 
it  can  be  seriously  questioned.  In  the  case 
of  Vorhees  v.  The  Bank  of  the  United  States, 
10  Pet.  U.  S.  R.  449,  the  court  say:  **Therc 
is  no  principle  of  law  better  settled  than 
that  every  proceeding  of  a  court  of  compe- 
tent jurisdiction  shall  be  presumed  to  have 
been  rightly  done  till  the  contrary  appear. ' ' 
This  is  a  case  strongly  relied  on  by  the  ap- 
pellants, and  is  perhaps  one  of  the  strongest 
cases  on  record  upholding  the  validity  of 
judgments  of  a  court.  But  this  was  a  case 
in  ejectment,  and  a  judgment  of  a  court 
showing  a  sale  by  attachment  was  put  in 
as  defence ;  and  in  such  a  case  the  court 
say,  though  the  record  does  not  show  the 
proper  steps  to  have  been  taken,  or  even 
that  the  steps  necessary  to  give  jurisdic- 
tion were  taken,  it  must  be  presumed  that 
they  were  taken,  and  the  facts  could  not 
be  controverted  in  this  collateral  manner. 

The  cases  of  Harvey  v.  Tyler,  2  Wall.  U. 
8.  R.  328;  Florentine  v.  Barton,  2  Wall.  U. 
S.  R.  210;  and  Comstock  v.  Crawford,  3 
Wall.  U.  8.  R.  304,  so  strongly  relied  upon 
by  the  appellants,  were  all  actions  of  eject- 
ment, and  the  records  were  all  sought  to  be 
set  aside,  by  showing  facts  aliunde ;  and 
the  court  held  that  this  could  not  be  done. 
The  case  of  Devaughn  v.  Devaughn,  supra, 
decided  by  us  at  the  present  term,  was  a 
decision  upon  an  appeal  from  a  judgment 
of  the  County  court,  in  which  it  was  claimed 
that  the  record  did  not  show  affirmatively 
that  it  had  jurisdiction ;  and  we  held  only 
that  it  was  to  be  presumed  that  the  steps 
necessary  to  give  jurisdiction  were  taken, 
and  that  the  presumption  must  be  that  the 
court  had  evidence  sufficient  to  justify  the 
order  which  was  made. 

But  it  is  easy  to  see  the  difference  between 

these  cases  and  the  one  under  consideration. 

Besides,  in  these  cases   the  records  did  not 

disclose  the  want  of  jurisdiction   on   their 

face. 

612  *But  it  is  urged  by   the   appellants 
that  they  had  a   sufficient  excuse  for 

not  giving  a  notice,  from  the  fact  that  the 
persons  entitled  to  such  notice  had  all  left 
the  country,  had  gone  beyond  the  Federal 
lines  into  the  lines  of  a  public  enemy ;  that 
they  had  abandoned  the  property,  and  were 
traitors  to  the  United  States  government, 
and  engaged  in  war  upon  that  government, 
and  that  it  was  impossible  to  give  them  no- 
tice ;  and  the  law  does  not  require  impossibil- 
ities. This  presents  a  strong  appeal  to  all 
those  who  were  loyally  disposed  to  the  Uni- 
ted States,  especially  when  presented,  as  it  is 
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in  the  answer,  in  the  fiercest  language  and 
in  the  moat  glowing*  terms.  Still,  we  must 
not  be  misled  by  such  an  appeal,  and  must 
subject  it  to  the  test  of  legal  principles. 
These  facts  were  certainly  not  shown  to 
the  County  court.  Nothing  of  them  appears 
in  the  affidavits  upon  which  the  order  was 
founded.  If  they  could  be  regarded  as  an 
excuse  for  not  bringing  the  person  within 
the  jurisdiction  of  the  court,  such  excuse 
was  certainly  not  made  the  basis  of  such 
jurisdiction,  and  it  seems  to  me  rather  late 
to  offer  such  excuse  before  another  court  to 
bolster  up  a  jurisdiction  which  otherwise 
would  fail.  But  suppose  all  this  were  true, 
and  then  shown  to  the  court,  it  cannot  really 
be  seriously  contended  that  if  the  parties 
were  the  greatest  criminals  on  earth,  if  they 
had  left  their  property  without  any  one  to  at- 
tend to  it,  that  therefore  they  can  be  deprived 
of  their  rights  or  their  property,  except  by 
the  law  of  the  land,  or,  in  the  language  of  the 
constitution,  **by  due  process  of  law." 
Certainly  this  does  not  give  to  individual 
citizens  the  right  to  deprive  them  of  such 
rights  or  property.  Nor  can  I  see  how  it 
matters  whether  such  property  were  valu- 
able or  nearly  worthless,  or  whether  it  had 
been  properly  or  improperly  managed. 

But  was  it  a  sufficient  excuse  for  not 
serving  a  notice  that  the  persons  entitled 
to  such  notice  could  not  be  found?  When  a 
condition  precedent  becomes  impossi- 
613  ble  *of  performance,  a  person  may  be 
excused  from  performing  it ;  but  it 
does  not  therefore  always  follow  that  be- 
cause it  is  impossible  the  right  or  privilege 
depending  upon  such  condition  precedent 
can  be  maintained,  not  even  if  this  is  made 
so  by  the  acts  of  the  other  party  entitled  to 
such  condition  precedent. 

Where  a  court  has  no  jurisdiction  of  a 
person,  it  does  not  follow  that  because  a 
party  has  done  all  that  he  could  do  to  bring 
such  person  within  such  jurisdiction,  and 
has  failed,  that  therefore  the  court  can  pro- 
ceed without  obtaining  jurisdiction.  I 
cannot  say,  however,  that  in  this  case  this 
impossibility  was  caused  by  the  act  of  the 
party  entirely.  He  went  south,  it  is  true 
voluntarily,  but  he  went  expecting  to  return 
soon ;  but  he  could  not  return.  This  was  a 
misfortune  for  him ;  and  it  was  also  a  mis- 
fortune, perhaps,  for  those  whose  rights 
were  affected  by  his  not  being  able  to  re- 
turn. But  it  was  a  misfortune,  which  re- 
sulted for  the  most  part,  at  least,  from  the 
war  in  which  the  nation  was  unfortunately 
engaged,  and  by  reason  of  which,  thousands 
of  others,  in  common  with  the  parties  to 
this  cause,  unavoidably  suffered,  and  for 
which  courts  and  the  usual  legal  proceed- 
ings could  not  afford  an   adequate   remedy. 

But  it  does  not  seem  to  me  that  the  par- 
ties asking  for  the  appointment  of  a  trustee 
did,  in  fact,  all  that  they  might  have  done. 
The  president  of  the  old  company  still  had 
a  residence  in  Alexandria. 

The  deposition  of  E.  S.  Boynton,  a  wit- 
ness for  defendant,  shows  that  he  had 
residence  with  his  family  until  April  1861, 
and  he  himself  resided   there   until  May, 


leaving  his  house  and  furniture  in  chargi 
of  said  Boynton,  and  declaring*  that  he e» 
pected  to  return  in  sixty  or  ninety  daji. 
We  can  readily  infer,  from  the  facts  of  hi» 
tory  within  judicial  cognizance*  why  h 
could  not  have  returned  if  he  had  wished 
I  cannot  discover  from  the  records  how  then 
is  any  proper  evidence  of  his  having  eii' 
gaged  in  arms  against  the  govern' 
614  ment,  *for  the  answer  stating  snd 
fact  could  not  have  been  given  upon 
any  knowledge  by  the  affiant,  and  this  ii 
not  to  be  presumed ;  nor  is  there  any  sa& 
cieut  evidence  showing  that  he  did  not,  ai 
all  times,  intend  to  return  to  his  place  aH 
residence.  In  fact,  the  affidavit  of  Davison, 
upon  which  the  order  of  the  court  vras  made, 
does  not  state  that  he  had  no  residence  it 
Alexandria,  and  is  defective  on  that  groond 
This,  at  least,  should  be  shown  positively  is 
any  aspect  of  the  case. 

I  cannot  see  what  excuse  can  be  rendered 
for  not  serving  the  notice  by  leaving  a  copj 
at  his  residence  as  the  statute  prescribes. 

Besides  all  this,  the  deed  of  trust  itseli 
shows  that  Lenox,  who  was  an  officer  and 
director  of  the  company,  and  the  trustee  in 
the  deed  of  trust,  was  a  non-resident 
Notice  to  him  could  certainly  be  given  bj 
publication  in  accordance  with  the  statute. 
Why  could  not  this  have  been  done? 

It  was  said  that  he  received  notice  at 
trustee.  But  this  would  not  prevent  notice 
to  him  as  director.  What  excuse  can  be 
offered  for  not  notifying  him  by  publication? 
This  would  have  brought  them  within  the 
provisions  of  the  deed  of  trust. 

If  the  facts,  as  alleged  in  the  answer, 
were  all  true,  and  it  appeared  that  the  road 
and  all  the  property  were  abandoned,  and 
it  was  absolutely  impossible  to  give  any 
notice  to  anybody,  and  in  the  meantime 
creditors  had  no  other  means  of  saving 
their  rights,  while  such  a  state  of  facts 
might  be  urged  with  great  force  for  a  conrt 
of  equity  to  assert  jurisdiction  for  the  pro- 
tection  of  all  parties  interested,  upon  all 
these  facts  being  brought  before  such  court, 
I  think  it  very  clear  that  a  single  creditor, 
without  regard  to  the  rights  of  others, 
without  showing  the  court  this  state  of 
facts,  cannot,  upon  a  single  affidavit  or 
petition,  ask  a  court  to  make  an  order  to 
protect  his  rights,  and  without  really 
taking  into  its  own  hands  the  property 
itself  for  the  benefit  of  all  parties,  owners 

as  well  as  creditors. 
615  *Cases  have  been  produced  to  us  to 
show  that  a  corporation  by  abandon- 
ment and  nonuser  of  its  franchises  forfeits 
those  franchises.  Suppose  this  to  be  so; 
I  cannot  see  how  it  would  help  these  appel- 
lants. To  whom  would  such  franchise  be 
forfeited?  Evidently  to  the  sovereignty 
from  which  they  emanated.  This  would 
not  allow  individuals  to  seise  upon  them. 
They  could  not  take  advantage  of  such  for- 
feiture. The  new  company  could  not  derive 
its  existence  from  such  a  source. 

It  is  objected  that  the  application  for 
the  order  was  not  made  by  a  person  author- 
ized to  do  so   by  the  holders  of  three-fifths 
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of  the  bonds.  I  very  much  doubt  whether 
the  evidence  fully  establishes  that  any 
other  than  the  person  named,  Benjamin 
Thornton,  was  the  holder  at  the  precise 
time. 

It  is  very  evident  that  Charles  M.  Wilkes 
wss  the  holder,  and  entitled  to  hold  within 
a  Tery  few  days  thereafter  and  sometime 
before  the  sale,  whether  he  was  the  owner 
or  not,  and  entitled,  as  such  holder,  to  de- 
termine whether  he  would  allow  them  to  be 
converted  into  cash  or  to  remain  on  inter- 
est at  7  per  cent.,  or  whether  they  should 
become  eztingtiished  in  his  hands  by  the 
conversion  of  the  security  into  cash  to  go 
into  the  hands  of  a  trustee  not  required  to 
give  security,  and  with  whose  appointment 
it  has  had  nothing*  to  do,  and  whom  he 
might  not  be  able  to  compel  to  pay  to  him 
the  money  to  which  he  was  entitled. 

Soppose,  however,  that  we  are  wrong  in 
coming  to  the  conclusion  that  this  order 
appointin^f  the  trustee  should  be  set  aside, 
the  admitted  facts  of  this  case  show  very 
pUinlj,  I  think,  that  the  sale  should  t>e  set 
iside  on  the  ground  of  facts  occurring 
ifter  such  order.  Suppose  that  Stewart 
were  the  proper  trustee,  invested  with  all 
the  power  of  the  original  trustee.  He  has 
iimplj  a  naked  power  to  sell.  His  authority 
is  based  only  upon  the  deed  of  trust,  and 
he  mnst  pursue  the  provisions  of  the 
deed  strictly.  He  must  be  able  to 
616  *jnstify  his  act,  not  by  any  presump- 
tion or  inference,  but  positively  and 
necessarily.  The  divesting  of  the  franchises 
and  property  of  a  railroad  company  is  not 
to  be  pmnittel  upon  a  doubtfully  exercised 
power  of  a  mere  naked  trustee. 

The  first  step  taken  is,  to  say  the  least  of 
it,  a  very  doubtful  one.  Sale  can  be  made 
onij  on  the  request,  in  writing,  of  the 
holders  of  at  least  three-fifths  of  the  bonds. 
Now  the  request  in  writing  was,  as  specified 
bj  Davison,  as  agent  and  attorney  in  fact 
of  the  owners  of  more  than  three-fifth  of 
the  bonds.  This  is  liable  to  two  objections : 
first,  there  was  no  writing  then  produced 
^rom  even  the  owners  of  the  bonds.  There 
vu  a  writing  from  Davison,  but  this  was 
not  founded  upon  a  writing  from  the  owner. 
There  is  not,  to  this  day,  written  evidence 
that  the  owner  then,  at  that  time,  had  ever 
aathorized  this  demand;  second,  even  if 
Davison  was  the  agent  of  the  owners,  this 
^Ms  not  necessarily  imply  that  he  was  the 
MT^t  of  the  holder.  An  owner  may,  and 
0^  does,  divest  himself  for  a  time  of  the 
possession  and  right  to  hold  his  property ; 
^  for  all  that  appears  in  this  written 
notice,  this  may  have  been  done. 

Uore  than  this :  the  reasonable  probability 
from  the  evidence  is,  that  this  was  actually 
*>ne  at  the  time  of  giving  this  notice. 
While  this  fact  may  not  appear  to  be  suffi- 
ciently established  to  set  aside  an  order  of 
wart  it  does  appear  sufficiently  to  throw 
great  donbt  upon  the  power  of  the  trustee 
to  proceed  to  the  sale. 

Certainly,  at  the  time  of  the  sale,  Thorn- 
ton was  not  in  a  position  to  deliver  up  the 
^onds  or  to  require  the  delivery. 


But  let  us  look  further  at  the  subsequent 
conduct  of  this  trustee  and  the  circum- 
stances of  the  sale. 

A  trustee  is  the  agent  of  both  parties. 
He  is  especially  of  the  party  constituting 
him  such  trustee.  His  duty  is  to  be  per- 
fectly  fair  in   all   his  conduct    and 

617  *especially   to  see   that  the  interests 
of  the  party  who  has  conferred  upon 

him  this  power  are  protected  to  the  fullest 
extent.  His  action  has,  therefore,  been 
held  to  be  especially  the  subject  of  enquiry 
by  a  court  of  equity ;  Gibson's  heirs  v. 
Jones,  5  I^eigh  370 ;  and  as  such  it  is  his 
duty  to  do  all  that  can  reasonably  be  done 
to  effect  the  most  advantageous  sale  possi- 
ble. It  has,  therefore,  been  the  common 
practice  of  our  courts  to  require  that  in  all 
such  sales,  if  there  are  prior  liens,  either 
contested  or  doubtful,  or  not  precisely  as- 
certained, such  liens  shall  be  ascertained, 
so  that  they  may  be  made  known  to  the 
purchaser.  Cole's  adm'r  v.  McRae,  6  Rand. 
644 ;  Rossett  v.  Fisher  and  others,  11  Gratt. 
492 ;  15  Gratt.  83  and  103.  Otherwise,  how 
is  it  possible  that  there  could  be  anything 
like  a  fair  sale  of  the  property?  Now, 
what  were  the  facts  in  this  case?  The 
affairs  of  the  road  were  confessedly,  and  in 
fact  charged  to  be  by  the  defendants  them- 
selves in  a  most  complicated  condition. 
There  were  numerous  judgments  and  two 
deeds  of  trust.  Most  of  the  judgments,  it  is 
true,  were  in  fact  subsequent  to  the  deed  of 
trust.  But  the  fact  should  have  been  well 
ascertained  as  to  which  were  prior  and  which 
were  subsequent.  There  were  a  large  num- 
ber of  liabilities  of  the  company,  and  as  the 
defendants  themselves  allege,  persons  own- 
ing these  liabilities  were  making  them 
known  even  at  the  sale.  The  question  of 
the  validity  of  the  two  prior  deeds  of  trust 
was  openly  made  at  the  sale.  The  trustee  of 
the  deed  of  trust  for  $60,000  was  present  at 
the  sale  asserting  its  validity,  while  Stewart 
says  in  his  deposition,  *^I  at  the  same  time 
saw  fit  openly  to  dispute  the  validity  of 
both  the  deeds  of  trust  of  the  corporation 
of  Washington,  and  Fowle,  Snowden  &  Co. 
as  valid  liens  upon  the  road;"  and  the 
record  shows  that  there  is  at  this  time  a 
contest  in  the  courts  concerning  the  validity 
of  this  first  deed  of  trust. 

Now,  under  such  circumstances,  was 

618  it  possible   that  *there  could  be  any- 
thing  like   a   reasonable  sale?    How 

could  a  purchaser  have  any  knowledge  of 
what  he  was  buying?  The  Code  provides 
(ch.  61,  sec.  29)  that  when  a  purchase  is 
made  of  the  works  and  property  of  a  corpo- 
ration, the  purchaser  shall  not  be  entitled 
to  the  debts  due  to  the  first  company,  nor 
be  liable  for  any  debts  of  or  claims  against 
the  company  ** which  may  not  be  expressly 
assumed  in  the  contract  of  purchase." 

The  defendants  contend  that  by  this  sale 
a  new  company  was  formed.  If  this  be  so, 
ought  not  the  contract  of  purchase  to  show 
whether  the  debts  and  liabilities  of  the  old 
company  were  assumed?  Ought  there  not 
to  have  been  at  the  sale  an  understanding 
whether  it  was  sold  subject  to  the  debts  and 
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liabilities  of  the  old  company  or  not?  If 
not  then  the  purchaser  should  know  it,  for 
it  would  make  a  material  difference  in  his 
bid.  Certainly  this  ought  not  to  be  left  to 
the  mere  will  of  the  purchaser,  after  he  has 
made  his  bid.  The  matter  ought  to  have 
been  clearly  and  plainly  understood  at  the 
sale,  and  I  think  it  would  have  been  proper, 
if  not  necessary,  that  the  advertisement  of 
the  sale  should  have  stated  how  the  sale 
would  be  made.  It  should,  at  least,  have 
been  made  known  generally,  as  well  as  to 
the  purchaser,  Hay,  whether  the  sale  was 
subject  to  the  debts  and  liabilities  of  the 
old  company  or  not. 

Again,  the  record  discloses  that  Stewart, 
who  all  the  time  professed  to  act  in  the 
capacity  of  attorney  for  the  purchaser,  Hay, 
had  already  in  his  hands  more  than  suffi- 
cient money,  the  property  of  the  company, 
to  pay  all  that  was  then  due  upon  the  bonds. 
This  fact  Hay  must  be  presumed  to  have 
known,  and  to  have  purchased  with  this 
knowledge.  That  the  interest  of  the  seller 
was  not  properly  attended  to  is  further  seen 
by  the  fact  that  the  United  States  govern- 
ment had  possession  of  the  road  during  all 
this  time,  and  it  was  a  well  known  fact  that 
possession  could  not  then  be  delivered:  and 
no  one  could  tell  when  it  would  be, 
619  or  *what  claims  the  government  would 
have  upon  it  when  so  delivered.  It 
was  impossible  that,  under  such  circum- 
stances, a  sale  could  be  made  otherwise  than 
at  a  ruinous  sacrifice.  The  position  of 
Stewart  was,  to  say  the  least  of  it,  a  pecul- 
iar one.  He  was,  if  properly  appointed, 
the  trustee  to  make  the  sale,  and  as  such, 
in  duty  bound  to  effect  the  best  possible 
sale,  and  the  attorney-at-law  and  in  fact  of 
Hay,  the  purchaser,  and  as  such  interested 
to  procure  the  sale  on  the  lowest  possible 
terms.  More  than  this,  he  had  made  an 
agreement  in  writing  with  Davison,  in 
which  he  stipulates  what  he  will  do,  ^*on 
behalf  of  himself  and  constituents,"  in 
case  the  road  be  purchased  by  himself  or 
constituents;  showing  that  he  was  then 
contemplating  a  piirchase  by  himself,  as 
well  as  by  his  principal  and  client.  Can 
he  be  said  to  have  been  perfectly  impartial 
and  disinterested? 

Is  it  possible  that  a  trustee  for  sale  can 
at  the  same  time  be  attorney  at  law  and  in 
fact  for  the  purchaser,  and  acting  in  his 
interests? 

Stewart,  in  fact,  did  immediately  become 
interested  in  the  purchase. 

He  had  also  previously  been  appointed, 
by  writing,  the  attorney  for  Davison,  the 
agent  of  the  bondholders,  and  as  such  was 
to  receive  from  him  a  large  contingent  fee 
in  case  of  a  sale  of  the  road ;  he  to  use  all 
diligence  in  the  closing  out  and  perfecting 
the  interest  of  said  bondholders  in  and  to 
said  road.  (What  interest  had  the  bond- 
holders in  the  road,  except  to  receive  the 
money  which  might  be  realized  from  the 
sale?) 

On  this  writing  there  was  endorsed  by 
Joseph  Thornton,  May  3,  1862,  **There  will 
go  to  Mr.  Stewart  $35,000  of   stock  out    of 


the  $142,000  set  over  to  me,  his  $35,000  being 
subject  to  a  pro  rata  deduction  in  making 
up  the  $50,000,  or  whatever  may  t>e  used  of 
that  amount,  which  is  set  apart.  * '  This 
620  $50,000,  it  otherwise  appears,  *waB  to 
be  set  apart  for  procuring*  a  charter 
from  congress.  It  is  true  that  Stewart 
testifies  that  no  agreement  was  effected 
with  Davison  and  Thornton  before  the  sale. 
But  these  papers  appear  to  have  been  exe- 
cuted; and  he  himself  testifies  that  the 
probabilities  and  feasibilities  of  forming  a 
new  company  were  much  discussed,  and,  as 
he  says,  *4n  the  event  that  either 'Thomtoa 
or  Davison  became  the  purchaser,  the  ques- 
tion of  who  would  take  an  interest,  and 
how,  was  much  figured  over  as  a  thing  en- 
tirely prospective,  and  it  was  agxeed,  if 
I  saw  fit  to  do  so,  I  could  be  one  of  the  par- 
ties forming  the  new  company." 

These  facts  show,  I  think,  that  Stewart 
was  at  least  so  far  interested  in  the  purchase 
as  to  render  it  impossible  for  him  to  act  as 
trustee  with  that  propriety  which  a  conrt 
of  equity  requires. 

It  further  appears  that  no  money  'was  ever 
paid  to  the  holder  of  the  bonds  from  the 
proceeds  of  the  sale,  but  they  were  still, 
by  the  permission  of  said  trustee,  and  at 
the  request  of  Joseph  Thornton,  allowed  to 
remain  in  the  bank  of  Riggs  &  Co.,  at 
Washington,  as  the  basis  of  a  loan  to  ^n- 
jamin  Thornton  from  one  Wilkes,  of  some- 
thing over  two  thousand  pounds,  and  a  por- 
tion of  the  proceeds  were  used  in  re-organiz- 
ing the  new  company.  A  company  was 
immediately  organized,  of  which  Stewart 
was  the  secretary  and  a  large  stockholder, 
and  stock  was  issued  to  the  amount  of 
$300,000. 

This  fact  tends  strongly  to  show  that  the 
object  of  the  sale  was  not  so  much  to  satisfy 
the  amount  due  upon  the  bonds,  and  in  ac- 
cordance with  the  real  wish  of  the  older  of 
the  bonds,  as  it  was  to  get  the  title  of  the 
old  company  into  the  hands  of  these  par- 
ties, who  were  devising  a  plan  by  means  of 
which  they  could  form  a  new  company,  and 
which  had  been  much  * 'figured  over*'  by  all 
these  parties,  including  the  trustee. 
By  special  act  of  assembly,  this  new  com- 
pany was  soon  after  authorized  to 
621  issue  stock  to  the  amount  of  *$500,000, 
besides  bonds  to  the  amount  of 
$200,000,  and  notes  to  the  amount  of  $100,000. 
Stock  has  been  issued  to  a  large  amount 
in  excess  of  the  amount  authorized,  as  the 
decree  states,  and  bonds,  &c.,  have  also 
been  issued,  and  out  of  this  money  has  been 
raised  and  in  part  expended  for  the  t>enefit 
of  the  road ;  so  that  it  will  t>e  seen  that 
other  parties  have  equities  in  the  road  which 
should  be  provided  for. 

This  history  of  the  transactions  connected 
with  the  sale  must  show,  I  think,  that  even 
if  the  order  appointing  Stewart  was  per- 
fectly valid,  yet  the  sale  was  conducted  in 
such  a  manner,  and  shows  such  a  state  of 
actual  fraud,  that  it  cannot  be  sustained 
by  a  court  of  equity. 

It  is  urged  upon  us  with  great  earnestness 
and  force,  that  even  if  such  order  were  void, 


224 


19  GRATT. 


Wash.,  A.  &  G.  R.  Co.  v,  Ai«bx.  &  W.  R.  Co.  &  ai^s.        622,  623,  624 


and  the  sale  was  an  illegal  and  fraudulent 
one,  jet  that  the  company,  taking  no  steps 
for  a  period  of  four  years,  and  allowing  the 
stockholders  of  the  new  company  to  invest 
large  sums  of  money  on  the  faith  of  the 
validity  of  such  sale,  without  being  cog- 
nizant of  such  fraud,  the  old  company  should 
be  considered  as  having  acquiesced  in  such 
sale,  and  should  now  be  estopped  from  con- 
testing such  validity  as  against  them. 

There  are  cases  which  show  that  acquies- 
cence in  sales  made  by  order  of  a  court  of 
competent  jurisdiction  for  a  long  period, 
shall  be  regarded  as  a  waiver  of  the  right 
to  contest  the  validity  of  such  sales.  In 
extreme  cases,  where  there  has  been  long 
acquiescence,  sales  made  by  order  of  the 
court  have  been  sustained  on  the  ground 
that  judicial  sales  ought  to  receive  the 
highest  possible  sanction,  and  should  be  re- 
gvded  as  giving  the  utmost  possible  protec- 
tion to  the  purchaser. 

Bat,  in  the  first  place,  the  acquiescence 
which  is  shown  in  this  case  is  not  of  such 
a  character  as  I  think  should  be  regarded  as 
an  estoppel. 

The  parties  who  alone  could  object 
622     for  the  old  company  *were  in  such  a 
situation    that,    so   far  as  they  were 
concerned,  it  was  for  nearly  the  whole  pe- 
riod a  forced  acquiescence.     True,  they  had 
gone    into    the    lines    of    public    enemies 
against  the  United  States,    and    had    gone 
volantarily;  but  whatever  may   be   said   of 
the  wrongful  nature  of  said  acts,  yet  they 
trere  in  such  a  situation   that  it  cannot  be 
said  that,  during  this   period,    they  volun- 
tarily acquiesced  in  the  disposition  of  their 
property.     Besides,  up  to  August  1865,  the 
goremment    was   in   actual   and  exclusive 
possession  and  control  of  all  this  property ; 
and  while   it    was   so,    I  do  not  think  any 
party  could  be  justified   in  claiming  to  act 
in  entire  ignorance  of  all  claims  that  might 
be  brought  against  it.     I  cannot  give   any 
conntenance  to  the  claim  that  the  govern- 
ment held,  as  a  tenant  of  Hay  under  a  con- 
tract made  by  him,  as  a  mere  creditor  and 
with   no  claim   upon  the  road,  except  such 
as  might  have  been  satisfied  by  the  payment 
of  $5,000. 

Again,  so  far  as  the  sale  was  concerned, 
it  was  not  a  judicial  one.  The  court  had 
nothing  whatever  to  do  with  the  sale.  The 
coart  simply  substituted  one  trustee  in  the 
place  of  another.  The  court  did  not  direct 
the  sale.  The  sale  was  not  professed  td 
have  been  made  by  any  other  authority 
than  that  of  a  trustee,  with  no  power  to 
guarantee  the  title,  who  did  not  profess  to 
guarantee  the  title,  and  the  purchaser  was 
boand  to  make  enquiry  and  to  fully  inves- 
tigate the  sources  of  his  authority,  and  if 
he  n^lected  to  do  so,  it  was  his  own  neg- 
ligence. And  such  a  sale  is  not  at  all  like 
one  where  a  purchaser  has  an  order  of  a 
court  of  competent  jurisdiction,  and  which 
he  is  authorized  to  presume  to  be  correct. 

Again,  a  corporation  cannot  be  created 
bj  mere  acquiescence.  This  can  be  done 
only  by  positive   act  of  legislation,  or  by 


some  power  authorized  by  some   legislative 
act. 
Still,  under  the  circumstances  of  this  case, 
the  new  company  ought  to  have  reim- 

623  bursed  to  it  the  money  *which   it  has 
actually  expended   for  the   benefit  of 

the  road,  which  ought  to  go  to  its  stock- 
holders. 

A  very  large  portion  of  the  money  invested 
by  the  stockholders  seems  to  have  been  upon 
representations  for  which  the  old  company 
could  be  in  no  wise  responsible,  and  it  cer- 
tainly could  not  be  regarded  as  having  ac- 
quiesced in  them.  Much  of  it  has  been 
upon  false  and  spurious  certificates  of  stock, 
issued  by  the  new  company ;  but  the  remedy 
of  those  who  have  thus  been  deceived  is 
upon  those  whom  they  have  trusted.  Their 
case  is  an  extremely  hard  one,  and  appeals 
strongly  to  our  sympathies,  and  so  rar  as 
they  can  be  lawfully  protected  they  should 
be. 

They  claim  that  a  very  large  amount 
(several  hundred  thousand  dollars)  has  been 
expended  for  the  benefit  of  the  road,  and 
provision  should  be  made  for  the  repayment 
of  so  much  of  this  as  they  can  establish ; 
and  this  can  be  done  under  the  decree  as  it 
now  stands,  and  such  further  orders  as 
may  be  made  by  the  court  upon  a  consid- 
eration of  the  evidence  which  may  be  pro- 
duced. 

The  new  company  procured  a  special  act 
to  be  passed  by  the  Alexandria  legislature, 
February  5th,  1863,  declaring  this  sale  to  be 
a  valid  one. 

This  act  was  in  plain  violation  of  the 
constitution,  and  therefore  void. 

It  was  an  assumption  of  judicial  power 
by  the  legislature. 

Art.  II,  constitution  of  Virginia,  declared 
**the  legislative,  executive  and  judicial  de- 
partments shall  be  separate  and  distinct, 
so  that  neither  bhall  execute  the  powers 
properly  belonging  to  either  of  the  others. 

Art.  IV,  section  35,  provides  that  the 
general  assembly  shall  not,  by  special  leg- 
islation, grant  relief  in  a  case  of  which  the 
courts  or  other  tribunals  may  have  juris- 
diction. 

Besides,  it  attempts  to  divest  antecedently 
vested  rights,   and  also  to  impair  the 

624  obligation   of  the  contracts  ^between 
the  parties.     (See  Taylor  v.  Steams 

&  als. ,  18  Gratt.  244,  274. ) 

I  can  see  no  necessity  for  giving  a  con- 
struction to  the  statute  relating  to  the  sale 
of  the  works  and  property  of  a  corporation, 
and  the  powers  and  privileges  of  the  pur- 
chaser at  such  sale.  (Sections  7&  and  29, 
ch.  61  of  Code  of  1860. )  This  is  a  matter 
rather  for  the  new  company  and  those  con- 
nected therewith  to  settle  among  themselves, 
and  suits  are  now  pending,  as  I  am  in- 
formed, to  determine  the  questions  between 
them. 

The  decree  of  the  court  below  very  prop- 
erly provides  for  an  investigation  into  the 
equitable  interests  of  the  several  parties  to 
this  controversy,  and  for  security  for  their 
protection,  and  I  see  no  reason  why  it  should 
not  be  fully  affirmed. 


V  R,  19  Gratt— 15 
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DORMAN,  J.  Concurring^  in  the  result 
reached  in  the  above  opinion,  it  seems 
proper  to  say  that  the  concurrence  is  much 
more  readily  yielded  from  the  views  enter- 
tained on  another  point,  presented  by  the 
record,  which  was  elaborately  argued  by 
the  counsel  on  both  sides,  but  not  considered 
in  the  opinion  of  Judge  Willoughby.  It  has 
been  impossible  to  arrive  at  the  conclusion, 
that  in  f  28-29,  chapter  61  of  the  Code  of 
1860,  it  was  the  intention  of  the  legislature, 
that  a  sale  by  a  trustee  of  a  mere  equity, 
conveying  no  legal  title,  was  such  a  sale  and 
conveyance  of  the  property  and  rights  of 
the  old  company  as  to  **pass  to  the  pur- 
chaser at  the  sale  not  only  the  works  and 
property  of  the  company  as  they,  were  at 
the  time  of  making  the  deed  of  trust  or 
mortgage,  but  any  works  which  the  com- 
pany may  after  that  time  and  before  the 
sale  have  constructed,  and  all  other  property 
of  which  it  may  be  possessed  at  the  time  of 
the  sale,  other  than  debts  due  to  it;"  and 
also  ipso  facto  to  dissolve  the  company, 
and  at  the  same  time  to  constitute  the  pur- 
chaser forthwith  a  corporation,  succeeding 
to  all  the  privileges  and  franchises  of 
625  the  original  •company.  The  compre- 
hensive terms  of  the  law  seem  to  pre- 
clude the  supposition,  that  anything  short 
of  the  sale  and  transfer  of  the  legal  title, 
together  with  the  property,  privileges  and 
franchises,  can  merge  the  old  company  in 
a  new  corporation  under  the  statute. 

BURNHAM,  P.,  dissented. 
Decree  affirmed. 


626      *Wright  v.  The  Commonwealth. 

January  Term,  1870.  Richmond. 

Indlctneat  for  Felony— Jartodlctlon  of  Circuit  Court.— 

A  prisoner  is  indicted  for  felony  in  the  Circuit 
court,  he  beinir  in  custody  at  the  time.  The  Cir- 
cuit court  has  no  Jurisdiction,  to  try  him  on  this 
indictment,  but  he  must  be  sent  before  a  Justice 
for  examination  and  commitment  for  trial  in 
the  County  court* 

At  the  June  term  1869  of  the  Circuit  court 
of  Northampton  county,  Spencer  Wright 
was  indicted  for  the  murder  of  Joshua  P. 
Wescoat.  When  the  prisoner  was  brought 
into  court,  and  before  the  jury  were  selected 
and  sworn  to  try  the  cause,  he  moved  the 
court  to  certify  his  case  to  the  County  court 
of  the  county  for  his  arraignment  and  elec- 
tion as  to  whether  he  would  be  tried  in  said 
County  court  or  in  the  Circuit  court  of  the 
count  J.  But  the  court  overruled  the  motion, 
and  directed  that  the  trial  should  be  pro- 
ceeded with,  because  the  indictment  was 
found  in  the  Circuit  court  for  felony ;  where, 
in  the  opinion  of  the  court  it  might  be  tried, 
the  accused  being  in  custody,  having  been 
heretofore  arrested,  and  being  actually  in 
jail  when  the  indictment  was  found.  To 
which  opinion  and  decision  of  the  court  the 
prisoner  excepted. 

^he  statute  is  quoted  in  the  opinion  of  the  Judges. 


The  prisoner  was  then  put  upon  his  trial, 
and  the  jury  found  him  guilty  of  murder  in 
the  first  degree;  and  the  court  sentenced 
him  to  be  hung.  To  which  judgment  of  the 
court  the  prisoner  obtained  a  writ  of  error 
from  a  judge  of  this  court. 

Daniel,  for  the   prisoner.     There    is    but 

one  point  in  the  case;  and  that  is  whether 

the       prisoner     should      have      been 

627  *sent  to  the   County   court    for   triaL 
The   Circuit   court  does   not   claim  a 

common  law  right  to  hang  a  man;  but 
relies  upon  the  statute.  Then  if  there  is 
no  right  in  the  court  to  take  a  man's  life, 
but  by  statute  law,  this  right  must  be  shown 
in  the  statute;  and  it  is  not  to  be  found 
there.  The  statute  says  he  shall  be  tried 
in  the  County  court;  and  only  in  special 
cases  when  the  prisoner  is  arraigned  in  the 
County  court,  he  may  elect  to  be  tried  in 
the  Circuit  court.  If  a  prisoner  is  indicted 
in  the  Circuit  court,  the  indictment  is  to  be 
sent  to  the  County  court. 

The  object  of  the  act  of  1866-67  was  a 
speedy  trial,  and  not  to  require  a  prisoner 
to  lie  six  months  in  jail  until  a  term  of  the 
Circuit  court  came  round.  Formerly  there 
was  an  examining  court,  to  prevent  a  long, 
unjust  imprisonment;  and  when  this  court 
was  abolished,  trial  in  the  County  court 
was  provided ;  and  it  was  optional  with  the 
prisoner,  charged  with  a  high  offence,  to 
incur  the  delay  of  a  trial  in  the  Circuit 
court. 

Then,  I  say,  the  law  is  express,  that  a 
prisoner  shall  be  tried  in  the  County  court ; 
and  the  law  gives  to  the  Circuit  court  no 
authority  to  try  a  felony,  except  in  two 
cases:  1st.  Where  he  elects  in  the  County 
court  to  be  tried  in  the  Circuit  court;  and 
2d.  Where  the  case  was  pending  when  the 
law  took  effect. 

In  fact,  under  the  statute,  the  Circuit 
court  is  but  an  accusatory  body.  By  {  15, 
ch.  207,  p.  929,  Sess.  Acts  of  1866-67,  upop 
a  presentment,  indictment  or  information 
of  a  felony,  for  which  a  party  charg'ed  has 
not  been  arrested,  the  presiding  judge  or 
justice  shall  issue  a  warrant  to  any  sheriff, 
sergeant  or  constable,  commanding*  him  to 
arrest  such  party,  and  carry  him  before  a 
justice  of  the  county  or  corporation  in  which 
he  ought  to  be  tried ;  and  to  summon  the 
witnesses,  &c.  And  the  justice  is  to  proceed 
in  the  case  as  if  the  warrant  ^as  issued  by 
himself.  And  {  16  provides,  that  when  an 
indictment  is  in  a  case  other  than  that 

628  provided  for  in  the  •preceding  section, 
if  it  be  in  a  Circuit  court,  a   copy   of 

the  indictment,  and  of  all  papers  relating 
to  the  case,  shall  be  certified  to  the  court 
of  the  county  or  corporation  in  which  the 
offence  is  charged  to  have  been  committed. 
Upon  such  indictment,  and  upon  like  in- 
dictment in  the  County  or  Corporation 
court,  process  shall  be  awarded  by  the  court, 
or  be  issued  by  the  clerk  thereof  in  vacation. 
This  {  16  includes  the  case  of  a  prisoner 
who  is  in  custody  at  the  time  the  indict- 
ment is  found ;  and  is  the  case  now  before 
the  court.  It  includes  all  cases  not  embraced 
in  {  15,  and  the  case  of  a  prisoner   in  cus- 
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tody  at  the  time  the  indictment  is  found  is 
not  included  in  the  {  15. 

Wells,  for  the  Commonwealth.  The  brief 
of  the  attorney  g^eneral  sus^g^ests  that  {  1, 
of  ch.  208,  p.  931,  does  not  expressly  repeal 
the  statute  vesting*  jurisdiction  to  try  Clo- 
nics in  the  Circuit  courts ;  and  that  repeals 
of  statutes  by  imnlication  is  not  favored  by 
the  courts.  This  1 1  says : — Trials  for  felony 
shall  be  in  a  County  or  Corporation  court ; 
but  in  the  larger  number  of  felonies  it  gives 
the  accused  an  election  to  be  tried  in  the 
Circuit  court.  It  is  difficult  to  conceive  any 
object  which  the  law  can  contemplate  as 
important,  in  sending  a  person  who  is  al- 
ready in  the  Circuit  court  to  the  County 
coiut,  that  he  may  elect  to  go  back  to  the 
Circuit  court.  The  theory  of  the  statute 
was  the  utmost  expedition  in  the  trial  of 
such  cases;  and  if  the  prisoner  is  then  in  a 
court  where  he  may  be  tried,  the  delay 
which  was  intended  to  be  avoided  will  not 
be  incurred. 

If  this  {  1  does  not  take  away  the  juris- 
diction of  the  Circuit  court,  then  clearly  by 
I  2  the  prisoner  might  be  tried  in  that  court. 
That  section  says : — When  an  indictment  is 
foand,  or  other  accusation  filed  against  a 
person  for  felony,  in  a  court  wherein  he 
may  be  tried,  the  accused,  if  in  custody,  or 
if  be  appear  according  to  his  recognizance, 
shall,  unless  good  cause  be  shown  for 
629  *a  continuance,  be  arraigned  and  tried 
at  the  same  term.  The  statute  in  re- 
lation to  criminal  procedure  retains  to  the 
Circuit  court  the  same  power  of  finding  an 
indictment  as  it  possessed  under  the  former 
law.  Then  can  it  be  supposed  that  when 
as  indictment  is  found  in  the  Circuit  court, 
i  15  requires  that  a  prisoner  shall  be  arrested 
and  taken  before  a  committing  magistrate, 
with  the  witnesses,  there  to  go  through  the 
same  process,  which  had  been  already 
passed  through  in  the  court. 

Wise,  for  the  prisoner,  in  reply.  The 
judge  lielow  puts  his  jurisdiction  to  try  the 
prisoner,  on  the  grounds  that  he  was  in 
ciutody.  This  could  only  be  by  the  warrant 
of  the  committing  magistrate;  and  that 
would  send  him  to  the  County  court. 

As  to  the  repeal  of  the  former  law  giving 
jnriadiction  to  the  Circuit  court  to  try  felo- 
nies, if  the  {  1,  of  chap.  208,  could  leave 
any  doubt  upon  the  question,  how  can  the 
attorney  general  get  over  {  18,  of  ch.  211, 
which  provides  that  any  prosecution  for  a 
capital  felony  pending  in  a  Circuit  court  at 
the  time  the  act  goes  into  effect,  shall  re- 
nain  and  be  tried  therein.  If  the  jurisdic- 
tion had  not  been  taken  away  by  {  1,  of  ch. 
206,  the  Circuit  court  could  have  proceeded 
to  try  pending-  cases  without  the  aid  of  this 
i  18.  But  this  {  18  shows  the  Circuit  court 
could  not  proceed  to  try  such  cases  without 
it  If  the  jurisdiction  of  the  Circuit  court 
is  not  taken  away  by  {  1,  of  ch.  208,  then 
that  court  has  authority  to  try  all  cases  of 
felony,  thong'h  not  one  of  the  cases  specified 
is  that  section. 

It  is  only  necessary  to  look  to  the  object 
of  the  different  sections  of  the  statute  in 
ndcr  to  ascertain  their  meaning.    The  {  2, 


'  of  ch.  208,  has  reference  to  the  time  of  trial, 
j  and  not  to  the  court  which  is  to  try  the 
:  case.  {  1  of  that  chapter,  and  {  15  and  16 
,  of  chapter  207,  has  reference  to  the  court 
I  which    is    to   try    the    prisoner.     {    1 

630  ^declares  that  a  prisoner  shall  be  tried 
in  the  County   or  Corporation  court ; 

and  {  15  and  16  directs  how  he  shall  be 
brought  into  the  court  for  trial.  The  {  2 
only  directs  when  he  shall  be  tried. 

WILLOUGHBY.  J.  In  this  case,  the  pris- 
oner being  indicted  for  murder  by  the  grand 
jury  of  the  Circuit  court,  and  being  in 
custody  of  the  court,  before  his  trial,  de- 
manded to  have  his  cause  remanded  to  the 
County  court  of  the  county,  in  order  that 
he  might  there  have  the  privilege,  when 
arraigned,  of  electing  whether  he  would  be 
tried  there  or  in  the  Circuit  court.  This 
being  refused,  and  he  then  being  imme- 
diately tried  and  convicted,  a  writ  of  error 
was  awarded  upon  the  ground  of  the  refusal 
of  this  demand. 

The  question  is,  whether  the  Circuit  court 
had,  under  such  circumstances,  jurisdiction 
to  proceed  with  the  trial,  and  is  to  be  de- 
termined by  a  construction  of  the  act  of 
assembly  of  April  27th,  1867,  entitled  ''an 
act  to  revise  and  amend  the  criminal  pro- 
cedure." 

Under  the  law  as  it  stood  previous  to  the 
act  of  April  27th,  1867,  trials  of  felony  of 
white  persons  were  all  to  be  had  in  the 
Circuit  court,  and  by  such  act,  the  felony 
of  all  persons  was  to  be  tried  in  the  Circuit 
court.  The  result  of  this  was,  that  a  very 
large  portion  of  the  time  of  Circuit  courts 
was  taken  up  by  the  trial  of  criminal  causes, 
and  in  many  counties  often  almost  to  the 
exclusion  of  civil  business.  Besides,  such 
court  holding  in  most  of  the  counties  but 
twice  a  year,  the  trial  of  felonies  was  liable 
to  be  long  delayed  to  the  great  hardship  of 
the  accused,  especially  if  he  could  not  give 
bail,  (and  those  cases  were  very  frequent), 
and  to  the  great  expense  of  the  Common- 
wealth by  being  obliged  to  provide  for  such 
accused  persons  who  could  not  give  the  re- 
quired security  for  their  appearance. 

These  were  no  doubt  the  principal  reasons 
for  the  changes  made  in  the  act  under  con- 
sideration. 

631  •The   act    therefore    provides    that 
* 'trials  for  felony  shall  be  in  a  County 

or  Corporation  court,  and  may  be,  at  any 
term  thereof,  except  that  a  person  to  be 
tried  for"  certain  enumerated  offences, 
among  which,  is  murder,  "may,  upon  his 
arraignment  in  the  County  or  Corporation 
court,  demand  to  be  tried  in  the  Circuit 
court  having  jurisdiction  of  the  said  county 
or  corporation."  Witnesses  are  to  be  then 
recognized,  and  papers  transmitted,  &c. 

On  page  929,  of  Acts  of  Assembly  of  1866 
and  *7,  section  15,  provides  what  course  is 
to  be  taken  "upon  a  presentment,  indict- 
ment or  information  of  a  felony  for  which 
the  party  charged  has  not  been  arrested. ' ' 

The  next  section,  sec.  16,  provides  that 
"when  a  presentment  is  made  or  indictment 
found  in  a  case   other  than   that  provided 
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for  in  the  preceding  section,  if  it  be  in  a 
Circuit  court,  a  copy  of  such  presentment 
or  indictment  and  of  all  papers  relating  to 
the  case,  shall  be  certified  bj  the  clerk  of 
the  court  of  the  county  or  corporation  in 
which  the  offence  is  charged  to  have  been 
committed.*' 

If  the  prosecution  be  for  a  felony,  process 
shall  be  awarded,  which  shall  be  a  capias, 
&c. 

These  sections,  unless  modified  by  some 
other  section,  would  show,  it  seems  to  me, 
as  plainly  as  language  can  show,  that  the 
Circuit  court  has  no  power  to  proceed  orig- 
inally with  the  trial  of  any  criminal  offence ; 
and  no  power  to  try  in  any  event,  except 
as  such  cases  may  be  removed  to  it  from 
the  County  or  Corporation  court,  according 
to  the  first  section  herein  quoted. 

But  the  authority  to  try  a  case  as  this  was 
tried  is  claimed  to  be  founded  upon  the 
section  next  succeeding  th^  one  first  herein 
quoted,  page  932,  sec.  2,  which  provides: 
''When  an' indictment  is  found  or  other  ac- 
cusation filed  against  a  person  for  felony 
in  a  court  wherein  he  may  be  tried, 
632  the  accused,  if  he  is  in  custody,  *or  if 
he  appear  according  to  his  recogni- 
sance, shall,  unless  good  cause  be  shown 
for  a  continuance,  be  arraigned  and  tried 
at  the  same  term." 

The  fact  that  he  is  in  custody  of  a  court 
in  which  he  may  be  tried  is  made  the  basis 
of  jurisdiction. 

According  to  this  two  things  must  concur : 
He  must  be  in  custody :  The  court  must  be 
one  in  which  he  may  be  tried. 

The  mere  fact  of  being  in  custody  cannot 
alone  determine  in  what  court  a  prisoner  is 
to  be  tried  for  felony:  He  must  be  in  cus- 
tody^  to  be  tried  any  where  as  a  matter  of 
course. 

The  important  enquir3'  then  is,  what  is 
the  court  in  which  he  may  be  tried.  How 
are  we  to  ascertain  this? 

This  section  does  not  show  or  profess  to 
show.     We  are  then  to  enquire  elsewhere. 

Now  the  court  in  which  murder  may  be 
tried  depends  upon  circumstances  connected 
with  the  case.  It  may  be  in  the  County 
court,  if  the  prisoner  upon  his  arraignment 
so  elects. 

It  may  be  in  the  Circuit  court,  if  the  pris- 
oner, upon  his  arraignment  so  elects.  The 
important  fact,  then,  is  this  election.  If  it 
is  to  be  tried  in  the  County  court,  the  Cir- 
cuit court  is  not  one  in  which  he  may  be 
tried.  This  is  a  privilege  given  to  the 
prisoner.  Such  privilege  ought  not  to  be 
taken  from  him  by  a  doubtful  construction 
of  another  section.  He  is  entitled  to  a 
liberal  construction  of  such  other  section, 
and  in  case  of  reasonable  doubt,  he  should 
be  entitled  to  the  benefit.  The  legislature 
having  just  before,  in  the  preceding  sec- 
tion, given  him  this  privilege  in  the  plain- 
est terms,  it  must  not  be  presumed  that  in 
the  next  breath,  they  meant  to  deprive  him 
of  it  without  any  substantial  reason  there- 
for; and  it  is  difficult  to  see  why  the  mere 
fact  of  his  being  in  custody  should  consti- 
tute such  a  reason. 


Now,  what  is  the  leading  idea  of  the  clauae 
in  dispute?    Has  it  not  plainly  refer- 

633  ence  more  to  the  time  of  *trial;  that 
is,  that  there  shall  be  an   immediate 

trial  and  no  continuance  without  good  cause? 
Do  not  the  qualifications  of  this  clause  refer 
to  this  leading  idea,  rather  than  to  the 
question  of  jurisdiction?  The  words,  if  in 
custody,  are  there  because  such  must  be  an 
obviously  necessary  fact  which  must  exist 
in  order  to  enable  the  court  to  proceed  to 
an  immediate  trial  in  any  court.  I^he  im- 
mediate trial  is  the  controlling  thoug'ht. 
All  others  are  accessory  to  it. 

The  language  of  this  section  is  precisely 
the  same  as  it  stood  before,  except  the  in- 
sertion of  the  words  ''or  other  accusation 
filed."  ("Code  of  1860,  chap.  208,  sec.  2.) 
Under  the  law,  as  it  then  stood,  if  a  person 
was  indicted  for  felony  in  the  Circuit  court, 
he  had  the  right  to  be  sent  to  the  County 
court  for  examination ;  or  if  he  chose,  he 
might  be  immediately  tried.  He  w^as  then 
in  a  court  in  which  it  could  be  said  he 
may  be  tried.  More  than  this,  he  must  be 
tried  there.  But  did  anybody  ever  arg^e, 
that  because  of  this  section  he  should  be 
immediately  tried  without  the  privilege  of 
going  to  the  County  court  for  examination? 
And  yet,  it  might  have  been  argued  with 
the  same  propriety  as  now. 

It  is  argued  that  it  is  an  absurdity  to 
allow  the  prisoner  to  have  his  cause  re- 
manded to  the  County  court  only  to  allow 
him  the  privilege  of  having  his  cause  cer- 
tified back  to  the  court  from  which  he 
started. 

We  have  nothing  to  do  with  this  if  it  be 
the  law.  But  how  can  we  say  that  this  is 
the  object  of  the  accused.  Perhaps  it  may 
be  to  have  his  cause  tried  in  the  County 
court.  The  law  gives  him  the  privileg^e  of 
trying  his  cause  there  if  he  wishes  it ;  and 
what  is  the  absurdity  of  allowing-  him  to 
avail  himself  of  this  privilege. 

Besides,  I  think  that  there  can  be  said  to 

be  another  reason  for  it ;  and  that  is  that  it 

carries   out,    or    tends   to    carry   out,    one 

of  the  main  objects  of  the  chang^e  of 

634  *trial  from  Circuit  to  County  courts; 
and  that  is  to  relieve  the  Circuit  court 

of  all  such  trials  possible. 

The  15th  and  16th  sections  above  quoted 
of  the  preceding  chapter  strengthen  this 
view  very  much.  According  to  the  15th 
section  the  court  is  instructed  to  take  cer- 
tain steps  where  a  person  is  indicted  for  a 
felony  and  is  not  arrested.  According^  to 
the  16th  section,  in  all  other  cases  (and  a 
person  who  is  arrested  is  another  case),  if 
in  a  Circuit  court,  the  papers  shall  be  cer- 
tified to  the  County  or  Corporation  court. 
Could  there  be  a  more  positive  command? 

It  is  argued  that  the  old  act  is  not  ex- 
pressly repealed,  and  that  the  object  of  this 
law  is  merely  to  enlarge  the  jurisdiction  of 
the  County  court.  I  do  not  think  that  this 
view  can  be  maintained.  The  language  of 
this  act  is  too  explicit  and  too  inconsistent 
with  the  former  one  to  allow  this  interpre- 
tation. I  think  it  quite  plain  that  the  act, 
as  it  now  stands,  was  to  take  the  place  en- 
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tireljr  of  the  former  one ;  and  that  we  are  to 
look  to  this  alone  to  determine  in  what 
conrts  cases  of  felony  are  to  be  tried. 

I  can  therefore  come  to  no  other  conclu- 
sion than  that  the  court  below  'erred  in 
refusing  to  allow  the  prisoner  to  have  his 
case  remanded  to  the  County  court  for  trial, 
and  that  therefore  the  judgment  of  the  Cir- 
cuit court  must  be  reversed. 

BURNHAM,  P.  The  accused  was  tried  in 
the  Circuit  court  of  Northampton  county, 
upon  a  charge  of  murder  in  the  first  degree, 
and  being  in  custody,  he  was  indicted,  ar- 
raigned, convicted  and  sentenced  in  said 
court,  in  disregard  of  his  motion,  ^^to  cer- 
tify his  case  to  the  County  court,  in  order 
that  he  might  have  his  election  as  to  which 
court  he  would  be  tried  in."  This  may  be 
deemed  substantially  a  claim  for  certifica- 
tion nnder  the  16th  section,  chapter  207,  of 
act  of  1866-7.     It  is  claimed  by  the  accused, 

that     "the     County    court    was    the 
63S     *only  court  having  jurisdiction  to  try 

the   case,"   and    in   support  of  such 
theory,  is  cited  the  t>efore  mentioned  act  of 
assembly  of  Virginia,  passed  April  27, 1867, 
entitled   ''an   act   to  revise  and  amend  the 
criminal   procedure,"    and    amending   and 
re-enacting  the  several  chapters  of  the  Code 
of  Virginia,  edition  of  1860,  from  201  to  211 
inclusive,  except  chapter  205.     The  1st  sec- 
tion of  chapter  208,  p.  931-2,  provides,    and 
is  as  follows:  '^Trials   for   felony   shall  be 
in  a  County  or  Corporation  court,  and  may 
be  at  any  term  thereof,  except  that  a  person 
to  be  tried  for  rape,  arson,  malicious  shoot- 
ing, cutting,  stabbing   or   wounding,  with 
intent  to  maim,  disfigure   or  kill ;  for   for- 
gery, or  uttering  as  true,  forged  paper ;  for 
passing  counterfeit  money,  or   for  a  felony 
which  may  be  punishable  with  death ;  may, 
upon  his  arraignment  in  the  County  or  Cor- 
poration court,    demand  to  be  tried  in  the 
Circuit  court  having  jurisdiction  of  the  said 
conntj  or  corporation ;  but  no  such  demand 
shall  be    allowed    in    any    Corporation    or 
Hustings   court    held    by    a   judge,   and  in 
which,  by  especial  statute,  capital  felonies 
ma  J  now    be    tried.     Upon    such  demand, 
the  accused  shall   be   remanded  for  trial  in 
the  said  Circuit  court,  and  all   the  material 
witnesses  desired  for  the  prosecution  or  the 
defence,    shall   be   recognized   for  their  at- 
tendance at  such  trial."    The   farther  pro- 
^sions  of  this  section  direct  the  acts  to  be 
done,  in  order  to  such  removal  of  the  cause, 
and  of  the   custody   of   the   accused,  to  the 
Circnit  conrt,    and   are   not   important   as 
affecting  the  points  presented  in  this  case. 
It  may  be  observed  that   the  first  clause  of 
the  section  above  cited  confers  jurisdiction 
of  felonies  upon  the  County  or  Corporation 
courts,  and  does  not  exclude  the  jurisdiction 
of  other  courts  over   the  same  crime,  but 
expressly  allows  persons   charged  with  cer- 
tain   felonies,     upon   arraingment    in    the 
connty  court,  to  elect  to  be  tried  in  a  Circuit 
f^ooit;  thus  recognizing  the  continuance  of 
jurisdiction    in,    and   the    full   competency 
of.    Circuit     courts,    to    try    persons 
^     *charged  with   felonies.     It  does  rot 


exclude  the  jurisdiction  of  other  courts, 
beside  the  Circuit  courts,  but  recog- 
nizes and  names  them  as  ^'Corporation  or 
Hustings  courts,  held  by  a  judge."  The 
removal  of  cases  provided  for  by  this  sec- 
tion, is  to  carry  them  from  the  County  or 
Corporation  court  to  the  Circuit  court,  and 
does  not  authorize  the  remanding  contrari- 
wise. 

The  2d  section  of  the  same  chapter  is  as 
follows : 

When  an  indictment  is  found,  or  **other 
accusation  filed,  against  a  person  for  felony, 
in  a  court  wherein  he  may  be  tried,  the 
accused,  if  in  custody,  or  if  he  appear  ac- 
cording to  his  recognizance,  shall,  unless 
good  cause  be  shown  for  a  continuance,  be 
arraigned  and  tried  at  the  same  term." 
The  remaining  part  of  this  section  is  not 
material  to  the  question  under  considera- 
tion. It  thus  appears  that  where  a  person 
charged  with  felony  is  in  custody,  or  ap- 
pears in  a  court  wherein  he  may  be  tried, 
he  shall,  upon  indictment  found,  be  ar- 
raigned and  tried  **at  the  same  term," 
unless  good  cause  be  shown  for  a  continu- 
ance. An  immediate  trial  in  the  court, 
where  the  prisoner  is  under  indictment,  or 
appears  in  custody,  is  clearly  guaranteed 
to  him  and  the  Commonwealth,  and  is  to 
be  avoided  or  prevented  in  but  the  way  and 
for  the  cause  named  in  the  same  section. 
The  Circuit  courts  for  many  years  had  ju- 
risdiction of  cases  of  felony.  They  were 
presided  over  by  gentlemen  learned  in 
the  law,  and  of  eminent  ability  and  purity 
of  character ;  and  it  is  certainlv  not  to  be 
deemed  the  intent  of  the  legislature  to  de- 
stroy by  implication  the  safeguards  to  per- 
sonal life  and  liberty  thus  provided,  or  a 
hearing  before  such  court,  simply  in  order 
to  facilitate  the  trials  of  questions  of  finan- 
cial interests  only.  Jurisdiction  once 
existing,  is  removed  only  by  positive  pro- 
vision; and  no  lecrislative  intent  can  be 
supposed  against  it  that  is  not  plainly  ex- 
pressed. It  being  conceded  that  the  Circuit 
courts  had  power  at  the  time  of  the  passage 
of  the  act  of  1866-7  to  try  all  felonies, 
637  *every  presumption  is  in  favor  of  the 
continuance  of  such  jurisdiction. 

If  it  be  not  removed  by  legislative  enact- 
ment, or  if  such  power  remain  in  them 
under  laws  not  repealed,  it  is  sufficient. 

It  is  urged,  however,  that  the  16th  section 
of  chapter  207,  p.  929,  authorizes  and  re- 
quires the  certifying  and  forwarding  by  the 
clerk  of  any  indictment  for  felony  found  in 
the  Circuit  court;  and  that  therefore  the 
ciccused  was  entitled,  upon  demand  of  the 
Circuit  court,  to  be  sent  to  the  County  court 
of  the  county  **for  his  arraignment  and 
election  as  to  whether  he  would  be  tried  in 
said  County  court  or  in  the  Circuit  court  of 
said  county;"  and  that  the  refusal  of  the 
Circuit  court  so  to  direct  was  erroneous. 

There  seems  no  room  to  dispute  that  the 
accused  was  in  custody  for  murder  in  the 
first  degree  (a  capital  felony),  at  the  time 
when  the  motion  waa  made  to  certify,  &c. ; 
nor  that  an  indictment  was  legally  and  duly 
found    and   returned   against   him  for  said 
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be  preserved  in  no  other  way  than  as  they 
were  provided  for  in  this  very  decree. 

I  do  not  see,  therefore,  how  their  rights 
were  prejudiced.  In  fact,  I  do  not  see 
how  the  cause  could  properly  proceed  as 
to  them  until  their  precise  position  should 
be  ascertained  and  adjudged ;  for  as  I  have 
before  said,  if  they  were  stockholders  of  a 
valid  corporation,  they  had  no  standing  in 
court;  if  individuals  only,  they  had  merely 
equitable  interests,  and  could  not  then  con- 
test the  validity  of  the  old  company.  The 
same  decree  that  admitted  them  as  defend- 
ants adjudged  the  validity  of  the  old  com- 
pany. The  purpose  of  admitting  them  as 
defendants  was  thus  manifestly  only  to 
allow  them  to  establish  such  equitable  in- 
terests as  they  might  be  able  to  establish ; 
and  the  bill  was  required  to  be  amended 
only  for  that  purpose,  and  they  were  allowed 
to  file  their  answers  only  for  that  purpose. 
They  complained  that  they  were  not  allowed 
to  take  testimony,  and  that  they  had  not 
then  filed  their  answers.  But  they  have 
since,  and  before  the  final  decree,  filed  their 
answers,  and  the  right  to  take  testimony 
for  the  purpose  for  which  it  was  alone 
proper  that  they  should  take  testimony,  has 
not  been  denied,  but,  on  the  contrary,  is 
expressly  provided  for  in  the  decree  ^om 
which  the  appeal  was  taken. 

It  may  be  remarked  that  the  answers  filed 
by  them  do  not  set  forth  any  facts  addi- 
tional to  those  which  were  before  the  court, 
which  could  have  affected  the  decision  of 
the  question  which  was  then  adjudicated. 
While,  then,  there  seems  to  be  an  appar- 
ent inconsistency  in  allowing  them  to  be 
made  parties,  and  making  the  decree  which 
was  made  before  the  filing  of  their  answers 
and  the  production  of  their  tes- 
607  timony,  *a  critical  examination  of  the 
situation  of  the  parties,  and  the  real 
substance  of  the  decree,  and  the  intention 
of  the  court,  shows,  I  think,  that  it  acted 
with  entire  propriety. 

The  petition  for  removal  was  not  made 
until  the  next  term  of  the  court,  after  there 
had  been  a  decree  in  effect  adjudicating 
the  principles  of  the  cause,  and  which 
even  then  might  have  been  regarded  as 
sufficiently  final  for  the  purposes  of  an  ap- 
peal to  an  appellate  court. 

After  their  case  is  really  decided,  and 
this,  too,  without  objection  to  the  jurisdic- 
tion of  the  court,  then  they  ask  to  have 
this  cause  removed,  so  that  they  can  try 
the  same  question  again  in  another  forum. 

To  allow  the  removal  of  the  cause  under 
such  circumstances  would  give  them  the 
chances  of  two  courts,  if  the  first  decided 
against  them,  or,  in  other  words,  would  be 
substantially  allowing  an  appeal  from  a 
State  to  a  United  States  court. 

Under  the  act  of  1867,  the  application 
must  be  made  before  final  hearing.  The 
substantial  final  hearing  had  been  made, 
and  though  the  parties  call  themselves 
defendants,  and  put  in  what  they  call  an- 
swers, such  answers  are  substantially  noth- 
ing but  petitions,  or  in  the  nature  of 
cross-bills,    setting  up  equitable  interests. 


which  they  claim  should  be  protected.  At 
least,  they  could  not  be  otherwise  regarded 
by  the  court  after  the  decree  which  it  had 
made  at  a  previous  term,  fully  adjudicating 
the  principles  of  the  cause. 

In  view  of  these  considerations,  I  am  very 
clear  that  there  was  no  error  in  denying 
the  motion  for  removal  of  the  cause  to  the 
Circuit  court  of  the  United  States. 

There  is  another  view  which  may  be  pre- 
sented, which,  if  correct,  is  conclusive,  so 
far  as  this  court  is  concerned,  upon  this 
question.  The  appeal  to  this  court  is  not 
made  by  these  petitioners.     It  is  made 

608  by  the  new  company.    *It  was  not  the 
new    company   which   presented    thia 

last  petition  for  removal.  It  did  not  make 
the  motion  in  the  court  below.  In  fact, 
then,  I  very  much  doubt  whether  this  ques- 
tion is  properly  before  us.  If  there  was 
an  error  in  refusing  the  petition  for  re- 
moval, it  was  an  error  by  which  the  peti- 
tioners, not  the  compan3','  were  aggrieved. 
In  this  case,  it  seems  to  me  the  petitioners 
should  have  taken  the  appeal,  in  order  to 
have  the  error  by  which  they  were  aggrieved 
corrected. 

I  very  much  doubt  whether  one  defendant 
can  allege  as  ground  of  error  that  a  co-de- 
fendant is  aggrieved  by  a  decision  of  the 
court  below.  The  co-defendant  should  make 
known  his  complaint  for  himself.  For  all 
that  the  record  shows,  these  petitioners  may 
now  acquiesce  in  the  decision  of  the  court 
below.  This  view  may  be  applicable  also 
to  some  of  the  other  grievances  which  it  is 
claimed  these  petitioners  have  suffered  by 
the  final  decree  of  the  court  below. 

The  conclusion  we  have  come  to  neces* 
sarily  brings  us  to  the  consideration  of  the 
next  question,  the  validity  of  the  sale. 

The  deed  of  trust,  upon  which  the  sale 
was  founded,  contains  this  provision: 
**And  it  is  mutually  agreed,  that  in  case  of 
the  death,  incapacity,  or  resignation  of 
the  party  of  the  second  part,  or  of  his  suc- 
cessors in  this  trust,  then  the  office  of  trus- 
tee filled  by  him  shall  become  vacant,  and 
such  vacancy  shall  be  filled  by  an  appoint- 
ment to  be  made  by  any  court  of  record  in  the 
county  of  Alexandria,  on  the  application  of 
the  parties  of  the  first  part,  or  the  holders  of 
three-fifths  of  said  bonds :  Provided,  how- 
ever, in  the  last  case,  notice  of  the  applica- 
tion of  the  parties  making  such  request  be 
given  to  the  president  or  one  of  the  directors 
of  said  company ;  and  all  the  rights,  power 
and  authority  hereby  conferred  on  the  orig- 
inal trustee,  shall  then  and  there  devolve 
upon  and  be  invested  in  his  successor  or 
successors  so  appointed. 

609  *It  also  provides  that  in  case  at  any 
time    six    months*    interest    becomes 

due  and  unpaid,  the  trustee  ^^shall,  upon 
the  request  in  writing  of  the  holders  of  at 
least  three-fifths  interest  of  said  bonds,*' 
cause  the  property  to  be  sold  at  public 
auction,  after  giving  at  least  sixty  days* 
notice  of  the  sale  by  publication  in  certain 
newspapers  therein  named,  and  shall  have 
authority  thereupon  to  convey  the  said 
property  to  the  purchaser. 
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This  is  a  contract,  the  authority  to  make 
which  is  not  disputed ;  and  upon  this  de- 
pends the  authority  of  proceedings  in  rela- 
tion to  the  sale,  but  of  course  is  to  be 
construed  with  reference  to  the  laws  of  the 
State  then  in  force.  The  manner  of  serv- 
ing this  notice  must  then  be  supposed  to 
be  according  to  the  law  relating  to  such 
service.  This  notice  is  agreed  to  be  the 
process  upon  which  the  jurisdiction  of  a 
court  of  record  to  appoint  a  trustee  depends. 

But  we  are  met  at  the  threshold  of  this 
enquiry  into  the  validity  of  the  order  of 
the  court,  by  the  proposition,  that  as  the 
court  was  one  of  general  jurisdiction,  its 
judgment  cannot  be  assailed  only  upon  the 
ground  of  want  of  jurisdiction,  and  the 
presumption  is,  that  all  the  steps  necessary 
to  give  it  jurisdiction  were  taken  by  the 
court.  It  should  be  borne  in  mind  that  this 
is  not  a  proceeding  in  which  this  judgment 
is  collaterally  assailed,  but  is  a  bill  in 
equity,  filed  for  the  specific  purpose  of  set- 
ting aside  this  judgment  and  attacking* it 
directly.  The  bill  sets  out  facts  for  the 
very  purpose  of  showing  that  the  court  did 
not  have  jurisdiction.  Although  the  dis- 
tinctions made  in  different  cases  as  to  when 
the  record  of  a  court  may  or  may  not  be 
contradicted,  are  very  subtle,  and  somewhat 
difficult  to  reconcile,  I  do  not  think  that 
any  case  can  be  found  in  which  it  is  held 
that  such  record  may  not  be  assailed  in  a 
direct  proceeding  for  that  purpose  in 
610  equity,  by  showing  *fraud,  or  espe- 
cially by  showing  that  the  court  did 
not  in  fact  have  jurisdiction. 

However  this  may  be,  I  am  sure  that  the 
defendant  may  be  allowed  to  show  that  he 
bad  no  notice,  and  that  there  was  no  process 
bringing  him  into  court,  by  filing  a  bill  in 
equity  for  this  specific  purpose,  and  by 
actually  showing  such  want  of  jurisdiction. 
Any  other  construction  of  law  would  be  the 
most  apparent  injustice,  for  there  could  be 
no  other  remedy.  An  appeal  would  not 
correct  it,  for  on  an  appeal  the  party  would 
be  bound  by  the  record  as  it  is.  A  judg- 
ment of  a  court  beyond  its  jurisdiction  is 
plainly  void ;  and  to  render  a  judgment  in 
personam  it  must  have  jurisdiction  of  the 
person.  If  it  be  a  judgment  in  rem,  it 
must  have  jurisdiction  of  the  thin^.  Every 
lawyer  knows,  for  example,  that  a  judgment 
in  a  case  of  attachment,  if  there  is  not  also 
a  service  upon  the  person,  is  only  a  judg- 
ment against  the  property.  Such  a  judg- 
ment does  not  authorize  a  levy  of  an 
execution  upon  other  property,  nor  is  it 
even  evidence  of  a  judgment  against  the 
person.  This  is  not  a  proceeding  in  rem. 
In  such  cases  courts  acquire  jurisdiction 
only  by  seizure  of  the  thing,  and  even  then, 
in  most,  if  not  all  cases,  notice  is  given  in 
some  way  to  parties  interested,  by  publica- 
tion or  otherwise,  and  especially  if  it  is 
agreed  that  jurisdiction  shall  attach  only  by 
giving  a  notice.  See  Penobscot  Railroad 
Omipany  v.  Weeks,  52  Maine  R.  456 ;  Hol- 
lingsworth  v.  Barbour,  4  Pet.  U.  S.  R.  466 ; 
Harris  v.  Hardeman,  14  How.  U.  S.  R.  334 ; 
Webster  ▼.  Reid,  11  How.  U.  S.  R.  437. 


In  Harris  V.  Hardeman,  the  court  says: 
*^In  all  judgments  by  default,  whatever 
may  affect  their  competency  or  regularity 
— every  proceeding,  indeed,  from  the  writ 
and  endorsements  thereon,  down  to  the 
judgment  itself  inclusive — is  part  of  the 
record,  and  open  to  examination. 

Applying  this  principle  to  the  present 
case,  on  the  examination  of  the  affi- 
davit   of    Joseph    Davison,    we    find 

611  *that   the     record   itself   shows   that 
there  was  no  notice.    This  would  make 

it  void  upon  its  face.  I  can  see  no  escape 
from  this  conclusion,  and  I  do  not  sec  how 
it  can  be  seriously  questioned.  In  the  case 
of  Vorhees  v.  The  Bank  of  the  United  States, 
10  Pet.  U.  S.  R.  449,  the  court  say :  **There 
is  no  principle  of  law  better  settled  than 
that  every  proceeding  of  a  court  of  compe- 
tent jurisdiction  shall  be  presumed  to  have 
been  rightly  done  till  the  contrary  appear." 
This  is  a  case  strongly  relied  on  by  the  ap- 
pellants, and  is  perhaps  one  of  the  strongest 
cases  on  record  upholding  the  validity  of 
judgements  of  a  court.  But  this  was  a  case 
in  ejectment,  and  a  judgment  of  a  court 
showing  a  sale  by  attachment  was  put  in 
as  defence ;  and  in  such  a  case  the  court 
say,  though  the  record  does  not  show  the 
proper  steps  to  have  been  taken,  or  even 
that  the  steps  necessary  to  give  jurisdic- 
tion were  taken,  it  must  be  presumed  that 
they  were  taken,  and  the  facts  could  not 
be  controverted  in  this  collateral  manner. 

The  cases  of  Harvey  v.  Tyler,  2  Wall.  U. 
S.  R.  328 ;  Florentine  v.  Barton,  2  Wall.  U. 
S.  R.  210;  and  Comstock  v.  Crawford,  3 
Wall.  U.  S.  R.  304,  so  strongly  relied  upon 
by  the  appellants,  were  all  actions  of  eject- 
ment, and  the  records  were  all  sought  to  be 
set  aside,  by  showing  facts  aliunde ;  and 
the  court  held  that  this  could  not  be  done. 
The  case  of  Devaughn  v.  Devaughn,  supra, 
decided  by  us  at  the  present  term,  was  a 
decision  upon  an  appeal  from  a  judgment 
of  the  County  court,  in  which  it  was  claimed 
that  the  record  did  not  show  affirmatively 
that  it  had  jurisdiction ;  and  we  held  only 
that  it  was  to  be  presumed  that  the  steps 
necessary  to  give  jurisdiction  were  taken, 
and  that  the  presumption  must  be  that  the 
court  had  evidence  sufficient  to  justify  the 
order  which  was  made. 

But  it  is  easy  to  see  the  difference  between 

these  cases  and  the  one  under  consideration. 

Besides,  in  these  cases   the   records  did  not 

disclose  the  want  of  jurisdiction   on   their 

face. 

612  *But  it  is  urged  by   the   appellants 
that  they  had   a   sufficient  excuse  for 

not  giving  a  notice,  from  the  fact  that  the 
persons  entitled  to  such  notice  had  all  left 
the  country,  had  gone  beyond  the  Federal 
lines  into  the  lines  of  a  public  enemy;  that 
they  had  abandoned  the  property,  and  were 
traitors  to  the  United  States  government, 
and  engaged  in  war  upon  that  government, 
and  that  it  was  impossible  to  give  them  no- 
tice ;  and  the  law  does  not  require  impossibil- 
ities. This  presents  a  strong  appeal  to  all 
those  who  were  loyally  disposed  to  the  Uni- 
ted States,  especially  when  presented,  as  it  is 
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in  the  answer,  in  the  fiercest  langtiage  and 
in  the  most  glowing  terms.  Still,  we  must 
not  be  misled  by  such  an  appeal,  and  must 
subject  it  to  the  test  of  legal  principles. 
These  facts  were  certainly  not  shown  to 
the  County  court.  Nothing  of  them  appears 
in  the  affidavits  upon  which  the  order  was 
founded.  If  they  could  be  regarded  as  an 
excuse  for  not  bringing  the  person  within 
the  jurisdiction  of  the  court,  such  excuse 
was  certainly  not  made  the  basis  of  such 
jurisdiction,  and  it  seems  to  me  rather  late 
to  offer  such  excuse  before  another  court  to 
bolster  up  a  jurisdiction  which  otherwise 
would  fail.  But  suppose  all  this  were  true, 
and  then  shown  to  the  court,  it  cannot  really 
be  seriously  contended  that  if  the  parties 
were  the  greatest  criminals  on  earth,  if  they 
had  left  their  property  without  any  one  to  at- 
tend to  it,  that  therefore  they  can  be  deprived 
of  their  rights  or  their  property,  except  by 
the  law  of  the  land,  or,  in  the  language  of  the 
constitution,  **by  due  process  of  law." 
Certainly  this  does  not  give  to  individual 
citizens  the  right  to  deprive  them  of  such 
rights  or  property.  Nor  can  I  see  how  it 
matters  whether  such  property  were  valu- 
able or  nearly  worthless,  or  whether  it  had 
been  properly  or  improperly  managed. 

But  was  it  a  sufficient  excuse  for  not 
serving  a  notice  that  the  persons  entitled 
to  such  notice  could  not  be  found?  When  a 
condition  precedent  becomes  impossi- 
613  ble  *of  performance,  a  person  may  be 
excused  from  performing  it;  but  it 
does  not  therefore  always  follow  that  be- 
cause it  is  impossible  the  ri^ht  or  privilege 
depending  upon  such  condition  precedent 
can  be  maintained,  not  even  if  this  is  made 
so  by  the  acts  of  the  other  party  entitled  to 
such  condition  precedent. 

Where  a  court  has  no  jurisdiction  of  a 
person,  it  does  not  follow  that  because  a 
party  has  done  all  that  he  could  do  to  bring 
such  person  within  such  jurisdiction,  and 
has  failed,  that  therefore  the  court  can  pro- 
ceed without  obtaining  jurisdiction.  I 
cannot  say,  however,  that  in  this  case  this 
impossibility  was  caused  by  the  act  of  the 
party  entirely.  He  went  south,  it  is  true 
voluntarily,  but  he  went  expectixig  to  return 
soon ;  but  he  could  not  return.  This  was  a 
misfortune  for  him ;  and  it  was  also  a  mis- 
fortune, perhaps,  for  those  whose  rights 
were  affected  by  his  not  being  able  to  re- 
turn. But  it  was  a  misfortune,  which  re- 
sulted for  the  most  part,  at  least,  from  the 
war  in  which  the  nation  was  unfortunately 
engaged,  and  by  reason  of  which,  thousands 
of  others,  in  common  with  the  parties  to 
this  cause,  unavoidably  suffered,  and  for 
which  courts  and  the  usual  legal  proceed- 
ings could  not  afford  an   adequate   remedy. 

But  it  does  not  seem  to  me  that  the  par- 
ties asking  for  the  appointment  of  a  trustee 
did,  in  fact,  all  that  they  might  have  done. 
The  president  of  the  old  company  still  had 
a  residence  in  Alexandria. 

The  deposition  of  E.  S.  Boynton,  a  wit- 
ness for  defendant,  shows  that  he  had 
residence  with  his  family  until  April  1861, 
and  he  himself  resided   there  until  May, 


leaving  his  house  and  furniture  in  charge 
of  said  Boynton,  and  declaring  that  he  ex- 
pected to  return  in  sixty  or  ninety  days. 
We  can  readily  infer,  from  the  facts  of  his- 
tory within  judicial  cognizance,  why  he 
could  not  have  returned  if  he  had  wished. 
I  cannot  discover  from  the  records  how  there 
is  any  proper  evidence  of  his  having  en- 
gaged  in    arms   against   the  govern- 

614  ment,  *for   the   answer  stating  such 
fact  could  not  have   been   given  upon 

any  knowledge  by  the  affiant,  and  this  is 
not  to  be  presumed ;  nor  is  there  any  suffi- 
cient evidence  showing  that  he  did  not,  at 
all  times,  intend  to  return  to  his  place  of 
residence.  In  fact,  the  affidavit  of  Davison, 
upon  which  the  order  of  the  court  was  tnade, 
does  not  state  that  he  had  no  residence  in 
Alexandria,  and  is  defective  on  that  ground. 
This,  at  least,  should  be  shown  positively  in 
any  aspect  of  the  case. 

I  cannot  see  what  excuse  can  be  rendered 
for  not  serving  the  notice  by  leaving  a  copy 
at  his  residence  as  the  statute  prescribes. 

Besides  all  this,  the  deed  of  trust  itself 
shows  that  Lenox,  who  was  an  officer  and 
director  of  the  company,  and  the  trustee  in 
the  deed  of  trust,  was  a  non-resident. 
Notice  to  him  could  certainly  be  given  by 
publication  in  accordance  with  the  statute, 
why  could  not  this  have  been  done? 

It  was  said  that  he  received  notice  as 
trustee.  But  this  would  not  prevent  notice 
to  him  as  director.  What  excuse  can  be 
offered  for  not  notifying  him  by  publication? 
This  would  have  brought  them  within  the 
provisions  of  the  deed  of  trust. 

If  the  facts,  as  alleged  in  the  answer, 
were  all  true,  and  it  appeared  that  the  road 
and  all  the  property  were  abandoned,  and 
it  was  absolutely  impossible  to  give  any 
notice  to  anybody,  and  in  the  meantime 
creditors  had  no  other  means  of  saving 
their  rights,  while  such  a  state  of  facts 
might  be  urged  with  great  force  for  a  court 
of  equity  to  assert  jurisdiction  for  the  pro- 
tection of  all  parties  interested,  upon  all 
these  facts  being  brought  before  such  court, 
I  think  it  very  clear  that  a  single  creditor, 
without  regard  to  the  rights  of  others, 
without  showing  the  court  this  state  of 
facts,  cannot,  upon  a  single  affidavit  or 
petition,  ask  a  court  to  make  an  order  to 
protect  his  rights,  and  without  really 
taking  into  its  own  hands  the  property 
itself  for  the  benefit  of  all  parties,  owners 
as  well  as  creditors. 

615  *Cases  have  been  produced  to  us  to 
show  that  a  corporation  by  abandon- 
ment and  nonuser  of  its  franchises  forfeits 
those  franchises.  Suppose  this  to  be  so; 
I  cannot  see  how  it  would  help  these  appel- 
lants. To  whom  would  such  franchise  be 
forfeited?  Evidently  to  the  sovereignty 
from  which  they  emanated.  This  would 
not  allow  individuals  to  seize  upon  them. 
They  could  not  take  advantage  of  such  for- 
feiture. The  new  company  could  not  derive 
its  existence  from  such  a  source. 

It  is  objected  that  the  application  for 
the  order  was  not  made  by  a  person  author- 
ized to  do  so   by  the  holders  of  three-fifths 
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of  the  bonds.  I  very  much  doubt  whether 
the  evidence  fully  establishes  that  any 
other  than  the  person  named,  Benjamin 
Thornton,  was  the  holder  at  the  precise 
time. 

It  is  very  evident  that  Charles  M.  Wilkes 
was  the  holder,  and  entitled  to  hold  within 
a  very  few  days  thereafter  and  sometime 
before  the  sale,  whether  he  was  the  owner 
or  not,  and  entitled,  as  such  holder,  to  de- 
termine whether  he  would  allow  them  to  be 
converted  into  cash  or  to  remain  on  inter- 
est at  7  per  cent. ,  or  whether  they  should 
become  ezting^uished  in  his  hands  by  the 
conversion  of  the  security  into  cash  to  go 
into  the  hands  of  a  trustee  not  required  to 
give  security,  and  with  whose  appointment 
he  has  had  nothing  to  do,  and  whom  he 
might  not  be  able  to  compel  to  pay  to  him 
the  money  to  which  he  was  entitled. 

Suppose,  however,  that  we  are  wrong  in 
coming  to  the  conclusion  that  this  order 
appointing  the  trustee  should  be  set  aside, 
the  admitted  facts  of  this  case  show  very 
plainly,  I  think,  that  the  sale  should  be  set 
aside  on  the  ground  of  facts  occurring 
after  such  order.  Suppose  that  Stewart 
were  the  proper  trustee,  invested  with  all 
the  power  of  the  original  trustee.  He  has 
simply  a  naked  power  to  sell.  His  authority 
is  based  only  upon  the  deed  of  trust,  and 
he  must  pursue  the  provisions  of  the 
deed  strictly.  He  must  be  able  to 
616  *  justify  his  act,  not  by  any  presump- 
tion or  inference,  but  positively  and 
necessarily.  The  di vesti ng  of  the  franch i ses 
and  property  of  a  railroad  company  is  not 
to  be  permitted  upon  a  doubtfuUy  exercised 
power  of  a  mere  naked  trustee. 

The  first  step  taken  is,  to  say  the  least  of 
it,  a  very  doubtful  one.  Sale  can  be  made 
only  on  the  request,  in  writing,  of  the 
holders  of  at  least  three-fifths  of  the  bonds. 
Now  the  request  in  writing  was,  as  specified 
by  Davison,  as  agent  and  attorney  in  fact 
of  the  owners  of  more  than  three-fifth  of 
the  bonds.  This  is  liable  to  two  objections : 
first,  there  was  no  writing  then  produced 
from  even  the  owners  of  the  bonds.  There 
was  a  writing  from  Davison,  but  this  was 
not  founded  upon  a  writing  from  the  owner. 
There  is  not,  to  this  day,  written  evidence 
that  the  owner  then,  at  that  time,  had  ever 
authorized  this  demand;  second,  even  if 
Davison  was  the  agent  of  the  owners,  this 
does  not  necessarily  imply  that  he  was  the 
agent  of  the  holder.  An  owner  may,  and 
often  does,  divest  himself  for  a  time  of  the 
possession  and  right  to  hold  his  property ; 
and  for  all  that  appears  in  this  written 
notice,  this  may  have  been  done. 

More  than  this :  the  reasonable  probability 
from  the  evidence  is,  that  this  was  actually 
done  at  the  time  of  giving  this  notice. 
While  this  fact  may  not  appear  to  be  suffi- 
ciently established  to  set  aside  an  order  of 
court  it  does  appear  sufficiently  to  throw 
great  doubt  upon  the  power  of  the  trustee 
to  proceed  to  the  sale. 

Certainly,  at  the  time  of  the  sale,  Thorn- 
ton was  not  in  a  position  to  deliver  up  the 
bonds  or  to  require  the  delivery. 


But  let  us  look  further  at  the  subsequent 
conduct  of  this  trustee  and  the  circum- 
stances of  the  sale. 

A  trustee  is  the  agent  of  both  parties. 
He  is  especially  of  the  party  constituting 
him  such  trustee.  His  duty  is  to  be  per- 
fectly  fair   in    all    his  conduct    and 

617  ^especially   to   see   that  the  interests 
of  the  party  who  has  conferred  upon 

him  this  power  are  protected  to  the  fullest 
extent.  His  action  has,  therefore,  been 
held  to  be  especially  the  subject  of  enquiry 
by  a  court  of  equity ;  Gibson's  heirs  v. 
Jones,  5  Leigh  3^0 ;  and  as  such  it  is  his 
duty  to  do  all  that  can  reasonably  be  done 
to  effect  the  most  advantageous  sale  possi- 
ble. It  has,  therefore,  been  the  common 
practice  of  our  courts  to  require  that  in  all 
such  sales,  if  there  are  prior  liens,  either 
contested  or  doubtful,  or  not  precisely  as- 
certained, such  liens  shall  be  ascertained, 
so  that  they  may  be  made  known  to  the 
purchaser.  Cole's  adm'r  v.  McRae,  6  Rand. 
644 ;  Rossett  v.  Fisher  and  others,  11  Gratt. 
492 ;  15  Gratt.  83  and  103.  Otherwise,  how 
is  it  possible  that  there  could  be  anything 
like  a  fair  sale  of  the  property?  Now, 
what  were  the  facts  in  this  case?  The 
affairs  of  the  road  were  confessedly,  and  in 
fact  charged  to  be  by  the  defendants  them- 
selves in  a  most  complicated  condition. 
There  were  numerous  judgments  and  two 
deeds  of  trust.  Most  of  the  judgments,  it  is 
true,  were  in  fact  subsequent  to  the  deed  of 
trust.  But  the  fact  should  have  been  well 
ascertained  as  to  which  were  prior  and  which 
were  subsequent.  There  were  a  large  num- 
ber of  liabilities  of  the  company,  and  as  the 
defendants  themselves  allege,  persons  own- 
ing these  liabilities  were  making  them 
known  even  at  the  sale.  The  question  of 
the  validity  of  the  two  prior  deeds  of  trust 
was  openly  made  at  the  sale.  The  trustee  of 
the  deed  of  trust  for  $60,000  was  present  at 
the  sale  asserting  its  validity,  while  Stewart 
says  in  his  deposition,  '*!  at  the  same  time 
saw  fit  openly  to  dispute  the  validity  of 
both  the  deeds  of  trust  of  the  corporation 
of  Washington,  and  Fowle,  Snowden  &  Co. 
as  valid  liens  upon  the  road;"  and  the 
record  shows  that  there  is  at  this  time  a 
contest  in  the  courts  concerning  the  validity 
of  this  first  deed  of  trust. 

Now,  under  such  circumstances,  was 

618  it  possible   that  *there   could  be  any- 
thing  like  a   reasonable  sale?    How 

could  a  purchaser  have  any  knowledge  of 
what  he  was  buying?  The  Code  provides 
(ch.  61,  sec.  29)  that  when  a  purchase  is 
made  of  the  works  and  property  of  a  corpo- 
ration, the  purchaser  shall  not  be  entitled 
to  the  debts  due  to  the  first  company,  nor 
be  liable  for  any  debts  of  or  claims  against 
the  company  ** which  may  not  be  expressly 
assumed  in  the  contract  of  purchase." 

The  defendants  contend  that  by  this  sale 
a  new  company  was  formed.  If  this  be  so, 
ought  not  the  contract  of  purchase  to  show 
whether  the  debts  and  liabilities  of  the  old 
company  were  assumed?  Ought  there  not 
to  have  been  at  the  sale  an  understanding 
whether  it  was  sold  subject  to  the  debts  and 
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liabilities  of  the  old  company  or  not?  If 
not  then  the  purchaser  should  know  it,  for 
it  would  make  a  material  difference  in  his 
bid.  Certainly  this  ought  not  to  be  left  to 
the  mere  will  of  the  purchaser,  after  he  has 
made  his  bid.  The  matter  ought  to  have 
been  clearly  and  plainly  understood  at  the 
sale,  and  I  think  it  would  have  been  proper, 
if  not  necessary,  that  the  advertisement  of 
the  sale  should  have  stated  how  the  sale 
would  be  made.  It  should,  at  least,  have 
been  made  known  generally,  as  well  as  to 
the  purchaser,  Hay,  whether  the  sale  was 
subject  to  the  debts  and  liabilities  of  the 
old  company  or  not. 

Again,  the  record  discloses  that  Stewart, 
who  all  the  time  professed  to  act  in  the 
capacity  of  attorney  for  the  purchaser,  Hay, 
had  already  in  his  hands  more  than  suffi- 
cient money,  the  property  of  the  company, 
to  pay  all  that  was  then  due  upon  the  bonds. 
This  fact  Hay  must  be  presumed  to  have 
known,  and  to  have  purchased  with  this 
knowledge.  That  the  interest  of  the  seller 
was  not  properly  attended  to  is  further  seen 
by  the  fact  that  the  United  States  govern- 
ment had  possession  of  the  road  during  all 
this  time,  and  it  was  a  well  known  fact  that 
possession  could  not  then  be  delivered:  and 
no  one  could  tell  when  it  would  be, 
619  or  *what  claims  the  government  would 
have  upon  it  when  so  delivered.  It 
was  impossible  that,  under  such  circum- 
stances, a  sale  could  be  made  otherwise  than 
at  a  ruinous  sacrifice.  The  position  of 
Stewart  was,  to  say  the  least  of  it,  a  pecul- 
iar one.  He  was,  if  properly  appointed, 
the  trustee  to  make  the  sale,  and  as  such, 
in  duty  bound  to  effect  the  best  possible 
sale,  and  the  attomey-at-law  and  in  fact  of 
Hay,  the  purchaser,  and  as  such  interested 
to  procure  the  sale  on  the  lowest  possible 
terms.  More  than  this,  he  had  made  an 
agreement  in  writing  with  Davison,  in 
which  he  stipulates  what  he  will  do,  *^on 
behalf  of  himself  and  constituents,"  in 
case  the  road  be  purchased  by  himself  or 
constituents;  showing  that  he  was  then 
contemplating  a  piirchase  by  himself,  as 
well  as  by  his  principal  and  client.  Can 
he  be  said  to  have  been  perfectly  impartial 
and  disinterested?  , 

Is  it  possible  that  a  trustee  for  sale  can 
at  the  same  time  be  attorney  at  law  and  in 
fact  for  the  purchaser,  and  acting  in  his 
interests? 

Stewart,  in  fact,  did  immediately  become 
interested  in  the  purchase. 

He  had  also  previously  been  appointed, 
by  writing,  the  attorney  for  Davison,  the 
agent  of  the  bondholders,  and  as  such  was 
to  receive  from  him  a  large  contingent  fee 
in  case  of  a  sale  of  the  road ;  he  to  use  all 
diligence  in  the  closing  out  and  perfecting 
the  interest  of  said  bondholders  in  and  to 
said  road.  (What  interest  had  the  bond- 
holders in  the  road,  except  to  receive  the 
money  which  might  be  realized  from  the 
sale?) 

On  this  writing  there  was  endorsed  by 
Joseph  Thornton,  May  3,  1862,  **There  will 
go  to  Mr.  Stewart  $35,000  of   stock  out   of 


the  $142,000  set  over  to  me,  his  $35,000  being 
subject  to  a  pro  rata  deduction  in  making 
up  the  $50,000,  or  whatever  may  be  used  of 
that  amount,  which  is  set  apart.  * '  This 
620  $50,000,  it  otherwise  appears,  *w^8  to 
be  set  apart  for  procuring  a  charter 
from  congress.  It  is  true  that  Stewart 
testifies  that  no  agreement  was  effected 
with  Davison  and  Thornton  before  the  sale. 
But  these  papers  appear  to  have  been  exe- 
cuted; and  he  himself  testifies  that  the 
probabilities  and  feasibilities  of  forming  a 
new  company  were  much  discussed,  and,  as 
he  says,  **in  the  event  that  either  Thornton 
or  Davison  became  the  purchaser,  the  ques- 
tion of  who  would  take  an  interest,  and 
how,  was  much  figured  over  as  a  thing  en- 
tirely prospective,  and  it  was  agreed,  if 
I  saw  fit  to  do  so,  I  could  be  one  of  the  par- 
ties forming  the  new  company." 

These  facts  show,  I  think,  that  Stewart 
was  at  least  so  far  interested  in  the  purchase 
as  to  render  it  impossible  for  him  to  act  as 
trustee  with  that  propriety  which  a  court 
of  equity  requires. 

It  further  appears  that  no  money  was  ever 
paid  to  the  holder  of  the  bonds  from  the 
proceeds  of  the  sale,  but  they  were  still, 
by  the  permission  of  said  trustee,  and  at 
the  request  of  Joseph  Thornton,  allowed  to 
remain  in  the  bank  of  Riggs  &  Co.,  at 
Washington,  as  the  basis  of  a  loan  to  Ben- 
jamin Thornton  from  one  Wilkes,  of  some- 
thing over  two  thousand  pounds,  and  a  por- 
tion of  the  proceeds  were  used  in  re-organiz- 
ing the  new  company.  A  company  was 
immediately  organized,  of  which  Stewart 
was  the  secretary  and  a  large  stockholder, 
and  stock  was  issued  to  the  amount  of 
$300,000. 

This  fact  tends  strongly  to  show  that  the 
object  of  the  sale  was  not  so  much  to  satisfy 
the  amount  due  upon  the  bonds,  and  in  ac- 
cordance with  the  real  wish  of  the  older  of 
the  bonds,  as  it  was  to  get  the  title  of  the 
old  company  into  the  hands  of  these  par- 
ties, who  were  devising  a  plan  by  means  of 
which  they  could  form  a  new  company,  and 
which  had  been  much  **  figured  over"  by  all 
these  parties,  including  the  trustee. 
By  special  act  of  assembly,  this  new  com- 
pany was  soon  after  authorized  to 
621  issue  stock  to  the  amount  of  *$500,000, 
besides  bonds  to  the  amount  of 
$200,000,  and  notes  to  the  amount  of  $100,000. 
Stock  has  been  issued  to  a  large  amount 
in  excess  of  the  amount  authorized,  as  the 
decree  states,  and  bonds,  &c.,  have  also 
been  issued,  and  out  of  this  money  has  been 
raised  and  in  part  expended  for  the  benefit 
of  the  road;  so  that  it  will  be  seen  that 
other  parties  have  equities  in  the  road  which 
should  be  provided  for. 

This  history  of  the  transactions  connected 
with  the  sale  must  show,  I  think,  that  even 
if  the  order  appointing  Stewart  was  per- 
fectly valid,  yet  the  sale  was  conducted  in 
such  a  manner,  and  shows  such  a  state  of 
actual  fraud,  that  it  cannot  be  sustained 
by  a  court  of  equity. 

It  is  urged  upon  us  with  great  earnestness 
and  force,  that  even  if  such  order  were  void. 
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and  the  sale  was  an  illeg^al  and  fraudulent 
one,  jet  that  the  company,  taking^  no  steps 
for  a  period  of  four  years,  and  allowing  the 
stockholders  of  the  new  company  to  invest 
larg-e  sums  of  money  on  the  faith  of  the 
yalidity  of  such  sale,  without  being  cog- 
nizant of  such  fraud,  the  old  company  should 
be  considered  as  having  acquiesced  in  such 
sale,  and  should  now  be  estopped  from  con- 
testing such  validity  as  against  them. 

There  are  cases  which  show  that  acquies- 
cence in  sales  made  by  order  of  a  court  of 
competent  jurisdiction  for  a  long  period, 
shall  be  regarded  as  a  waiver  of  the  right 
to  contest  the  validity  of  such  sales.  In 
extreme  cases,  where  there  has  been  long 
acquiescence,  sales  made  by  order  of  the 
court  have  been  sustained  on  the  ground 
that  judicial  sales  ought  to  receive  the 
highest  ix>ssible  sanction,  and  should  be  re- 
garded as  giving  the  utmost  possible  protec- 
tion to  the  purchaser. 

But,  in  the  first  place,  the  acquiescence 
which  is  shown  in  this  case  is  not  of  such 
a  character  as  I  think  should  be  regarded  as 
an  estoppel. 

The  parties  who  alone  could  object 
622  for  the  old  company  *were  in  such  a 
situation  that,  so  far  as  they  were 
concerned,  it  was  for  nearly  the  whole  pe- 
riod a  forced  acquiescence.  True,  they  had 
gone  into  the  lines  of  public  enemies 
against  the  United  States,  and  had  gone 
voluntarily ;  but  whatever  may  be  said  of 
the  wrongful  nature  of  said  acts,  yet  they 
were  in  such  a  situation  that  it  cannot  be 
said  that,  during  this  period,  they  volun- 
tarily acquiesced  in  the  disposition  of  their 
property.  Besides,  up  to  August  1865,  the 
government  was  in  actual  and  exclusive 
possession  and  control  of  all  this  property; 
and  while  it  was  so,  I  do  not  think  any 
party  could  be  justified  in  claiming  to  act 
in  entire  ignorance  of  all  claims  that  might 
be  brought  against  it.  I  cannot  give  any 
countenance  to  the  claim  that  the  govern- 
ment held,  as  a  tenant  of  Hay  under  a  con- 
tract made  by  him,  as  a  mere  creditor  and 
with  no  claim  upon  the  road,  except  such 
as  might  have  been  satisfied  by  the  payment 
of  $5,000. 

Again,  so  far  as  the  sale  was  concerned, 
it  was  not  a  judicial  one.  The  court  had 
nothing  whatever  to  do  with  the  sale.  The 
court  simply  substituted  one  trustee  in  the 
place  of  another.  The  court  did  not  direct 
the  sale.  The  sale  was  not  professed  tb 
have  been  made  by  any  other  authority 
than  that  of  a  trustee,  with  no  power  to 
guarantee  the  title,  who  did  not  profess  to 
guarantee  the  title,  and  the  purchaser  was 
bound  to  make  enquiry  and  to  fully  inves- 
tigate the  sources  of  his  authority,  and  if 
he  neglected  to  do  so,  it  was  his  own  neg- 
ligence. And  such  a  sale  is  not  at  all  like 
one  where  a  purchaser  has  an  order  of  a 
court  of  competent  jurisdiction,  and  which 
he  is  authorized  to  presume  to  be  correct. 

Again,  a  corporation  cannot  be  created 
by  mere  acquiescence.  This  can  be  done 
only    by   positive  act  of  legislation,  or  by 


some  power  authorized  by  some   legislative 
act. 
Still,  under  the  circumstances  of  this  case, 
the  new  company  ought  to  have  reim- 

623  bursed  to  it  the  money  *which   it  has 
actually  expended   for  the   benefit  of 

the  road,  which  ought  to  go  to  its  stock- 
holders. 

A  very  large  portion  of  the  money  invested 
by  the  stockholders  seems  to  have  been  upon 
representations  for  which  the  old  company 
could  be  in  no  wise  responsible,  and  it  cer- 
tainly could  not  be  regarded  as  having  ac- 
quiesced in  them.  Much  of  it  has  been 
upon  false  and  spurious  certificates  of  stock, 
issued  by  the  new  company ;  but  the  remedy 
of  those  who  have  thus  been  deceived  is 
upon  those  whom  they  have  trusted.  Their 
case  is  an  extremely  hard  one,  and  appeals 
strongly  to  our  sympathies,  and  so  far  as 
they  can  be  lawfully  protected  they  should 
be. 

They  claim  that  a  very  large  amount 
(several  hundred  thousand  dollars)  has  been 
expended  for  the  benefit  of  the  road,  and 
provision  should  be  made  for  the  repayment 
of  so  much  of  this  as  they  can  establish ; 
and  this  can  be  done  under  the  decree  as  it 
now  stands,  and  such  further  orders  as 
may  be  made  by  the  court  upon  a  consid- 
eration of  the  evidence  which  may  be  pro- 
duced. 

The  new  company  procured  a  special  act 
to  be  passed  by  the  Alexandria  legislature, 
February  5th,  1863,  declaring  this  sale  to  be 
a  valid  one. 

This  act  was  in  plain  violation  of  the 
constitution,  and  therefore  void. 

It  was  an  assumption  of  judicial  power 
by  the  legislature. 

Art.  II,  constitution  of  Virginia,  declared 
**the  legislative,  executive  and  judicial  de- 
partments shall  be  separate  and  distinct, 
so  that  neither  bhall  execute  the  powers 
properly  belonging  to  either  of  the  others. 

Art.  IV,  section  35,  provides  that  the 
general  assembly  shall  not,  by  special  leg- 
islation, grant  relief  in  a  case  of  which  the 
courts  or  other  tribunals  may  have  juris- 
diction. 

Besides,  it  attempts  to  divest  antecedently 
vested  rights,   and  also  to  impair  the 

624  obligation   of  the  contracts  ^between 
the  parties.     (See  Taylor  v.  Steams 

&  als.,  18  Gratt.  244,  274.) 

I  can  see  no  necessity  for  giving  a  con- 
struction to  the  statute  relating  to  the  sale 
of  the  works  and  property  of  a  corporation, 
and  the  powers  and  privileges  of  the  pur- 
chaser at  such  sale.  (Sections  28  and  29, 
ch.  61  of  Code  of  1860. )  This  is  a  matter 
rather  for  the  new  company  and  those  con- 
nected therewith  to  settle  among  themselves, 
and  suits  are  now  pending,  as  I  am  in- 
formed, to  determine  the  questions  between 
them. 

The  decree  of  the  court  below  very  prop- 
erly provides  for  an  investigation  into  the 
equitable  interests  of  the  several  parties  to 
this  controversy,  and  for  security  for  their 
protection,  and  I  see  no  reason  why  it  should 
not  be  fully  affirmed. 


V  R,  19  Gratt— 15 
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DORMAN,  J.  Concurring^  in  the  result 
reached  in  the  above  opinion,  it  seems 
proper  to  say  that  the  concurrence  is  much 
more  readily  yielded  from  the  views  enter- 
tained on  another  point,  presented  by  the 
record,  which  was  elaborately  argued  by 
the  counsel  on  both  sides,  but  not  considered 
in  the  opinion  of  Judge  Willoughby.  It  has 
been  impossible  to  arrive  at  the  conclusion, 
that  in  (  28-29,  chapter  61  of  the  Code  of 
1860,  it  was  the  intention  of  the  legislature, 
that  a  sale  by  a  trustee  of  a  mere  equity, 
conveying  no  legal  title,  was  such  a  sale  and 
conveyance  of  the  property  and  rights  of 
the  old  company  as  to  '*pass  to  the  pur- 
chaser at  the  sale  not  only  the  works  and 
property  of  the  company  as  they,  were  at 
the  time  of  making  the  deed  of  trust  or 
mortgage,  but  any  works  which  the  com- 
pany may  after  that  time  and  before  the 
sale  have  constructed,  and  all  other  property 
of  which  it  may  be  possessed  at  the  time  of 
the  sale,  other  than  debts  due  to  it;"  and 
also  ipso  facto  to  dissolve  the  company, 
and  at  the  same  time  to  constitute  the  pur- 
chaser forthwith  a  corporation,  succeeding 
to  all  the  privileges  and  franchises  of 
625  the  original  •company.  The  compre- 
hensive terms  of  the  law  seem  to  pre- 
clude the  supposition,  that  anything  short 
of  the  sale  and  transfer  of  the  legal  title, 
together  with  the  property,  privileges  and 
franchises,  can  merge  the  old  company  in 
a  new  corporation  under  the  statute. 

BURNHAM,  P.,  dissented. 
Decree  affirmed. 


626      *Wright  v.  The  Commonwealth. 

January  Term,  1870,  Rlcbmond. 

IndlctflMnt  for  Felony— Jurltdlctlon  of  Circuit  Coart.— 

A  prisoner  is  indicted  for  felony  in  the  Circuit 
court,  he  beinff  in  custody  at  the  time.  The  Cir- 
cuit court  has  no  Jurisdiction,  to  try  him  on  this 
indictment,  but  he  must  be  sent  before  a  Justice 
for  examination  and  commitment  for  trial  in 
the  County  court* 

At  the  June  term  1869  of  the  Circuit  court 
of  Northampton  county,  Spencer  Wright 
was  indicted  for  the  murder  of  Joshua  P. 
Wescoat.  When  the  prisoner  was  brought 
into  court,  and  before  the  jury  were  selected 
and  sworn  to  try  the  cause,  he  moved  the 
court  to  certify  his  case  to  the  County  court 
of  the  county  for  his  arraignment  and  elec- 
tion as  to  whether  he  would  be  tried  in  said 
County  court  or  in  the  Circuit  court  of  the 
count  J.  But  the  court  overruled  the  motion, 
and  directed  that  the  trial  should  be  pro- 
ceeded with,  because  the  indictment  was 
found  in  the  Circuit  court  for  felony ;  where, 
in  the  opinion  of  the  court  it  might  be  tried, 
the  accused  being  in  custody,  having  been 
heretofore  arrested,  and  being  actually  in 
jail  when  the  indictment  was  found.  To 
which  opinion  and  decision  of  the  court  the 
prisoner  excepted. 

*The  statute  is  quoted  in  the  opinion  of  the  Judges. 


The  prisoner  was  then  put  upon  his  trial, 
and  the  jury  found  him  guilty  of  murder  in 
the  first  degree;  and  the  court  sentenced 
him  to  be  hung.  To  which  judgment  of  the 
court  the  prisoner  obtained  a  writ  of  error 
from  a  judge  of  this  court. 

Daniel,  for   the   prisoner.     There   is    but 

one  point  in  the  case ;  and   that  is  whether 

the       prisoner      should     have     been 

627  *sent  to  the   County   court   for  trial. 
The   Circuit   court   does   not  claim  a 

common  law  right  to  hang  a  man;  but 
relies  upon  the  statute.  Then  if  there  is 
no  right  in  the  court  to  take  a  man's  life, 
but  by  statute  law,  this  right  must  be  shown 
in  the  statute ;  and  it  is  not  to  be  found 
there.  The  statute  says  he  shall  be  tried 
in  the  County  court;  and  only  in  special 
cases  when  the  prisoner  is  arraigned  in  the 
County  court,  he  may  elect  to  be  tried  in 
the  Circuit  court.  If  a  prisoner  is  indicted 
in  the  Circuit  court,  the  indictment  is  to  be 
sent  to  the  County  court. 

The  object  of  the  act  of  1866-67  was  a 
speedy  trial,  and  not  to  require  a  prisoner 
to  lie  six  months  in  jail  until  a  term  of  the 
Circuit  court  came  round.  Formerly  there 
was  an  examining  court,  to  prevent  a  long, 
unjust  imprisonment;  and  when  this  court 
was  abolished,  trial  in  the  County  court 
was  provided ;  and  it  was  optional  with  the 
prisoner,  charged  with  a  high  offence,  to 
incur  the  delay  of  a  trial  in  the  Circuit 
court. 

Then,  I  say,  the  law  is  express,  that  a 
prisoner  shall  be  tried  in  the  County  court ; 
and  the  law  gives  to  the  Circuit  court  no 
authority  to  try  a  felony,  except  in  two 
cases :  1st.  Where  he  elects  in  the  County 
court  to  be  tried  in  the  Circuit  court ;  and 
2d.  Where  the  case  was  pending  when  the 
law  took  effect. 

In  fact,  under  the  statute,  the  Circuit 
court  is  but  an  accusatory  body.  By  {  15, 
ch.  207,  p.  929,  Sess.  Acts  of  1866-67,  upop 
a  presentment,  indictment  or  information 
of  a  felony,  for  which  a  party  charged  has 
not  been  arrested,  the  presiding  judge  or 
justice  shall  issue  a  warrant  to  any  sheriff, 
sergeant  or  constable,  commanding  him  to 
arrest  such  party,  and  carry  him  before  a 
justice  of  the  county  or  corporation  in  which 
he  ought  to  be  tried ;  and  to  summon  the 
witnesses,  &c.  And  the  justice  is  to  proceed 
in  the  case  as  if  the  warrant  #as  issued  by 
himself.  And  {  16  provides,  that  when  an 
indictment  is  in  a  case  other  than  that 

628  provided  for  in  the  •preceding  section, 
if  it  be  in  a  Circuit  court,  a   copy   of 

the  indictment,  and  of  all  papers  relating 
to  the  case,  shall  be  certified  to  the  court 
of  the  county  or  corporation  in  which  the 
offence  is  charged  to  have  been  committed. 
Upon  such  indictment,-  and  upon  like  in- 
dictment in  the  County  or  Corporation 
court,  process  shall  be  awarded  by  the  court, 
or  be  issued  by  the  clerk  thereof  in  vacation. 
This  i  16  includes  the  case  of  a  prisoner 
who  is  in  custody  at  the  time  the  indict- 
ment is  found ;  and  is  the  case  now  before 
the  court.  It  includes  all  cases  not  embraced 
in  {  15,  and  the  case  of  a   prisoner  in  cus- 
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tody  at  the  time  the  indictment  is  found  is 
not  included  in  the  {  15. 

Wells,  for  the  Commonwealth.  The  brief 
of  the  attorney  general  suggests  that  {  1, 
of  ch.  208,  p.  931,  does  not  expressly  repeal 
the  statute  vesting  jurisdiction  to  try  felo- 
nies in  the  Circuit  courts;  and  that  repeals 
of  statutes  by  implication  is  not  favored  by 
the  courts.  This  \  1  says : — Trials  for  felony 
shall  be  in  a  County  or  Corporation  court ; 
but  in  the  larger  number  of  felonies  it  gives 
the  accused  an  election  to  be  tried  in  the 
Circuit  court.  It  is  difficult  to  conceive  any 
object  which  the  law  can  contemplate  as 
important,  in  sending  a  person  who  is  al- 
ready in  the  Circuit  court  to  the  County 
court,  that  he  may  elect  to  go  back  to  the 
Circuit  court.  The  theory  of  the  statute 
was  the  utmost  expedition  in  the  trial  of 
such  cases;  and  if  the  prisoner  is  then  in  a 
court  where  he  may  be  tried,  the  delay 
which  was  intended  to  be  avoided  will  not 
be  incurred. 

If  this  {  1  does  not  take  away  the  juris- 
diction of  the  Circuit  court,  then  clearly  by 
i  2  the  prisoner  might  be  tried  in  that  court. 
That  section  says : — When  an  indictment  is 
found,  or  other  accusation  filed  against  a 
person  for  felony,  in  a  court  wherein  he 
may  be  tried,  the  accused,  if  in  custody,  or 
if  he  appear  according  to  his  recognizance, 
shall,  unless  good  cause  be  shown  for 
629  *a  continuance,  be  arraigned  and  tried 
at  the  same  term.  The  statute  in  re- 
lation to  criminal  procedure  retains  to  the 
Circuit  court  the  same  power  of  finding  an 
indictment  as  it  possessed  under  the  former 
law.  Then  can  it  be  supposed  that  when 
an  indictment  is  found  in  the  Circuit  court, 
{ 15  requires  that  a  prisoner  shall  be  arrested 
and  taken  before  a  committing  magistrate, 
with  the  witnesses,  there  to  go  through  the 
same  process,  which  had  been  already 
passed  through  in  the  court. 

Wise,  for  the  prisoner,  in  reply.  The 
judge  below  puts  his  jurisdiction  to  try  the 
prisoner,  on  the  grounds  that  he  was  in 
custody.  This  could  only  be  by  the  warrant 
of  the  committing  magistrate;  and  that 
would  send  him  to  the  County  court. 

As  to  the  repeal  of  the  former  law  giving 
jurisdiction  to  the  Circuit  court  to  try  felo- 
nies, if  the  {  1,  of  chap.  208,  could  leave 
any  doubt  upon  the  question,  how  can  the 
attorney  general  get  over  {  18,  of  ch.  211, 
which  provides  that  any  prosecution  for  a 
capital  felony  pending  in  a  Circuit  court  at 
the  time  the  act  goes  into  effect,  shall  re- 
main and  be  tried  therein.  If  the  jurisdic- 
tion had  not  been  taken  away  by  {  1,  of  ch. 
20B,  the  Circuit  court  could  have  proceeded 
to  try  pending  cases  without  the  aid  of  this 
{  18.  But  this  {  18  shows  the  Circuit  court 
could  not  proceed  to  try  such  cases  without 
it.  If  the  jurisdiction  of  the  Circuit  court 
is  not  taken  away  by  {  1,  of  ch.  208,  then 
that  court  has  authority  to  try  all  cases  of 
felony,  though  not  one  of  the  cases  specified 
in  that  section. 

It  is  only  necessary  to  look  to  the  object 
of  the  different  sections  of  the  statute  in 
order  to  ascertain  their  meaning.    The  {  2, 


'  of  ch.  208,  has  reference  to  the  time  of  trial, 

and    not   to   the  court  which  is  to  try  the 

case.     J  1  of  that  chapter,    and  {  15   and  16 

of  chapter  207,    has  reference   to   the  court 

which    is   to   try    the   prisoner.     {   1 

630  ^declares  that  a  prisoner  shall  be  tried 
in  the  County  or   Corporation  court; 

and  {  15  and  16  directs  how  he  shall  be 
brought  into  the  court  for  trial.  The  {  2 
only  directs  when  he  shall  be  tried. 

WILLOUGHBY,  J.  In  this  case,  the  pris- 
oner being  indicted  for  murder  by  the  grand 
jury  of  the  Circuit  court,  and  being  in 
custody  of  the  court,  before  his  trial,  de- 
manded to  have  his  cause  remanded  to  the 
County  court  of  the  county,  in  order  that 
he  might  there  have  the  privilege,  when 
arraigned,  of  electing  whether  he  would  be 
tried  there  or  in  the  Circuit  court.  This 
being  refused,  and  he  then  being  imme- 
diately tried  and  convicted,  a  writ  of  error 
was  awarded  upon  the  ground  of  the  refusal 
of  this  demand. 

The  question  is,  whether  the  Circuit  court 
had,  under  such  circumstances,  jurisdiction 
to  proceed  with  the  trial,  and  is  to  be  de- 
termined by  a  construction  of  the  act  of 
assembly  of  April  27th,  1867,  entitled  **an 
act  to  revise  and  amend  the  criminal  pro- 
cedure." 

Under  the  law  as  it  stood  previous  to  the 
act  of  April  27th,  1867,  trials  of  felony  of 
white  persons  were  all  to  be  had  in  the 
Circuit  court,  and  by  such  act,  the  felony 
of  all  persons  was  to  be  tried  in  the  Circuit 
court.  The  result  of  this  was,  that  a  very 
large  portion  of  the  time  of  Circuit  courts 
was  taken  up  by  the  trial  of  criminal  causes, 
and  in  many  counties  often  almost  to  the 
exclusion  of  civil  business.  Besides,  such 
court  holding  in  most  of  the  counties  but 
twice  a  year,  the  trial  of  felonies  was  liable 
to  be  long  delayed  to  the  great  hardship  of 
the  accused,  especially  if  he  could  not  give 
bail,  (and  those  cases  were  very  frequent), 
and  to  the  great  expense  of  the  Common- 
wealth by  being  obliged  to  provide  for  such 
accused  persons  who  could  not  give  the  re- 
quired security  for  their  appearance. 

These  were  no  doubt  the  principal  reasons 
for  the  changes  made  in  the  act  under  con- 
sideration. 

631  •The   act    therefore    provides   that 
'trials  for  felony  shall  be  in  a  County 

or  Corporation  court,  and  may  be,  at  any 
term  thereof,  except  that  a  person  to  be 
tried  for"  certain  enumerated  ofi^ences, 
among  which,  is  murder,  *'may,  upon  his 
arraignment  in  the  County  or  Corporation 
court,  demand  to  be  tried  in  the  Circuit 
court  having  jurisdiction  of  the  said  county 
or  corporation."  Witnesses  are  to  be  then 
recognized,  and  papers  transmitted,  &c. 

On  page  929,  of  Acts  of  Assembly  of  1866 
and  '7,  section  15,  provides  what  course  is 
to  be  taken  **upon  a  presentment,  indict- 
ment or  information  of  a  felony  for  which 
the  party  charged  has  not  been  arrested." 

The  next  section,  sec.  16,  provides  that 
**when  a  presentment  is  made  or  indictment 
found  in  a  case   other  than   that  provided 
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for  in  the  preceding  section,  if  it  be  in  a 
Circuit  court,  a  copy  of  such  presentment 
or  indictment  and  of  all  papers  relating*  to 
the  case,  shall  be  certified  by  the  clerk  of 
the  court  of  the  county  or  corporation  in 
which  the  offence  is  charged  to  have  been 
committed.*' 

If  the  prosecution  be  for  a  felony,  process 
shall  be  awarded,  which  shall  be  a  capias, 
&c. 

These  sections,  unless  modified  by  some 
other  section,  would  show,  it  seems  to  me, 
as  plainly  as  language  can  show,  that  the 
Circuit  court  has  no  power  to  proceed  orig- 
inally with  the  trial  of  any  criminal  offence ; 
and  no  power  to  try  in  any  event,  except 
as  such  cases  may  be  removed  to  it  from 
the  County  or  Corporation  court,  according 
to  the  first  section  herein  quoted. 

But  the  authority  to  try  a  case  as  this  was 
tried  is  claimed  to  be  founded  upon  the 
section  next  succeeding  th^  one  first  herein 
quoted,  page  932,  sec.  2,  which  provides: 
^^When  an' indictment  is  found  or  other  ac- 
cusation filed  against  a  person  for  felony 
in  a  court  wherein  he  may  be  tried, 
632  the  accused,  if  he  is  in  custody,  *or  if 
he  appear  according  to  his  recogni- 
zance, shall,  unless  good  cause  be  shown 
for  a  continuance,  be  arraigned  and  tried 
at  the  same  term." 

The  fact  that  he  is  in  custody  of  a  court 
in  which  he  may  be  tried  is  made  the  basis 
of  jurisdiction. 

According  to  this  two  things  must  concur : 
He  must  be  in  custody :  The  court  must  be 
one  in  which  he  may  be  tried. 

The  mere  fact  of  being  in  custody  cannot 
alone  determine  in  what  court  a  prisoner  is 
to  be  tried  for  felony :  He  must  be  in  cus- 
tody' to  be  tried  any  where  as  a  matter  of 
course. 

The  important  enquiry  then  is,  what  is 
the  court  in  which  he  may  be  tried.  How 
are  we  to  ascertain  this? 

This  section  does  not  show  or  profess  to 
show.     We  are  then  to  enquire  elsewhere. 

Now  the  court  in  which  murder  may  be 
tried  depends  upon  circumstances  connected 
with  the  case.  It  may  be  in  the  County 
court,  if  the  prisoner  upon  his  arraignment 
so  elects. 

It  maybe  in  the  Circuit  court,  if  the  pris- 
oner, upon  his  arraignment  so  elects.  The 
important  fact,  then,  is  this  election.  If  it 
is  to  be  tried  in  the  County  court,  the  Cir- 
cuit court  is  not  one  in  which  he  may  be 
tried.  This  is  a  privilege  given  to  the 
prisoner.  Such  privilege  ought  not  to  be 
taken  from  him  by  a  doubtful  construction 
of  another  section.  He  is  entitled  to  a 
liberal  construction  of  such  other  section, 
and  in  case  of  reasonable  doubt,  he  should 
be  entitled  to  the  benefit.  The  legislature 
having  just  before,  in  the  preceding  sec- 
tion, given  him  this  privilege  in  the  plain- 
est terms,  it  must  not  be  presumed  that  in 
the  next  breath,  they  meant  to  deprive  him 
of  it  without  any  substantial  reason  there- 
for; and  it  is  difficult  to  see  why  the  mere 
fact  of  his  being  in  custody  should  consti- 
tute such  a  reason. 


Now,  what  is  the  leading  idea  of  the  clause 
in  dispute?    Has  it  not  plainly  refer- 

633  ence  more  to  the  time   of  *trial;  that 
is,  that  there  shall  be  an   immediate 

trial  and  no  continuance  without  good  cause? 
Do  not  the  qualifications  of  this  clause  refer 
to  this  leading  idea,  rather  than  to  the 
question  of  jurisdiction?  The  words,  if  in 
custody,  are  there  because  such  must  be  an 
obviously  necessary  fact  which  must  exist 
in  order  to  enable  the  court  to  proceed  to 
an  immediate  trial  in  any  court.  The  im- 
mediate trial  is  the  controlling  thought. 
All  others  are  accessory  to  it. 

The  language  of  this  section  is  precisely 
the  same  as  it  stood  before,  except  the  in- 
sertion of  the  words  ^*or  other  accusation 
filed."  (**Codeof  1860,  chap.  208,  sec.  2.) 
Under  the  law,  as  it  then  stood,  if  a  person 
was  indicted  for  felony  in  the  Circuit  court, 
he  had  the  right  to  be  sent  to  the  County 
court  for  examination ;  or  if  he  chose,  he 
might  be  immediately  tried.  He  was  then 
in  a  court  in  which  it  could  be  said  he 
may  be  tried.  More  than  this,  he  must  be 
tried  there.  But  did  anyt>ody  ever  argue, 
that  because  of  this  section  he  should  be 
immediately  tried  without  the  privilege  of 
going  to  the  County  court  for  examination? 
And  yet,  it  might  have  been  argued  with 
the  same  propriety  as  now. 

It  is  argued  that  it  is  an  absurdity  to 
allow  the  prisoner  to  have  his  cause  re- 
manded to  the  County  court  only  to  allow 
him  the  privilege  of  having  his  cause  cer- 
tified back  to  the  court  from  which  he 
started. 

We  have  nothing  to  do  with  this  if  it  be 
the  law.  But  how  can  we  say  that  this  is 
the  object  of  the  accused.  Perhaps  it  may 
be  to  have  his  cause  tried  in  the  County 
court.  The  law  gives  him  the  privilege  of 
trying  his  cause  there  if  he  wishes  it ;  and 
what  is  the  absurdity  of  allowing  him  to 
avail  himself  of  this  privilege. 

Besides,  I  think  that  there  can  be  said  to 

be  another  reason  for  it;  and  that  is  that  it 

carries   out,    or    tends   to    carry   out,    one 

of  the  main  objects  of  the  change  of 

634  *trial  from  Circuit  to  County  courts; 
and  that  is  to  relieve  the  Circuit  court 

of  all  such  trials  possible. 

The  15th  and  16th  sections  above  quoted 
of  the  preceding  chapter  strengthen  this 
view  very  much.  According  to  the  15th 
section  the  court  is  instructed  to  take  cer- 
tain steps  where  a  person  is  indicted  for  a 
felony  and  is  not  arrested.  According  to 
the  16th  section,  in  all  other  cases  (and  a 
person  who  is  arrested  is  another  case),  if 
in  a  Circuit  court,  the  papers  shall  be  cer- 
tified to  the  County  or  Corporation  court. 
Could  there  be  a  more  positive  command? 

It  is  argued  that  the  old  act  is  not  ex- 
pressly repealed,  and  that  the  object  of  this 
law  is  merely  to  enlarge  the  jurisdiction  of 
the  County  court.  I  do  not  think  that  this 
view  can  be  maintained.  The  language  of 
this  act  is  too  explicit  and  too  inconsistent 
with  the  former  one  to  allow  this  interpre- 
tation. I  think  it  quite  plain  that  the  act, 
as  it  now  stands,  was  to  take  the  place  en- 
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tirclj  of  the  former  one ;  and  that  we  are  to 
look  to  this  alone  to  determine  in  what 
conrts  cases  of  felony  are  to  be  tried. 

I  can  therefore  come  to  no  other  conclu- 
sion than  that  the  court  below  'erred  in 
refusing*  to  allow  the  prisoner  to  have  his 
case  remanded  to  the  County  court  for  trial, 
and  that  therefore  the  judgment  of  the  Cir- 
cuit court  must  be  reversed. 

BURNHAM,  P.  The  accused  was  tried  in 
the  Circuit  court  of  Northampton  county, 
upon  a  charge  of  murder  in  the  first  degree, 
and  being  in  custody,  he  was  indicted,  ar- 
raigned, convicted  and  sentenced  in  said 
court,  in  disregard  of  his  motion,  ^*to  cer- 
tify his  case  to  the  County  court,  in  order 
that  he  might  have  his  election  as  to  which 
court  he  would  be  tried  in,'*  This  may  be 
deemed  substantially  a  claim  for  certifica- 
tion under  the  16th  section,  chapter  207,  of 
act  of  1866-7.  It  is  claimed  by  the  accused, 
that     **the     County    court    was    the 

635  *only  court  having  jurisdiction  to  try 
the    case,"    and   in   support  of  such 

theory,  is  cited  the  before  mentioned  act  of 
assembly  of  Virginia,  passed  April  27, 1867, 
entitled  *'an  act  to  revise  and  amend  the 
criminal  procedure,"  and  amending  and 
re-enacting:  the  several  chapters  of  the  Code 
of  Virginia,  edition  of  1860,  from  201  to  211 
inclusive,  except  chapter  205.  The  1st  sec- 
tion of  chapter  208,  p.  931-2,  provides,  and 
is  as  follows:  * 'Trials  for  felony  shall  be 
in  a  County  or  Corporation  court,  and  may 
be  at  any  term  thereof,  except  that  a  person 
to  be  tried  for  rape,  arson,  malicious  shoot- 
ing, cutting,  stabbing  or  wounding,  with 
intent  to  maim,  disfigure  or  kill ;  for  for- 
gery, or  uttering  as  true,  forged  paper;  for 
passing  counterfeit  money,  or  for  a  felony 
which  may  be  punishable  with  death ;  may, 
upon  his  arraignment  in  the  County  or  Cor- 
poration court,  demand  to  be  tried  in  the 
Circuit  court  having  jurisdiction  of  the  said 
county  or  corporation ;  but  no  such  demand 
shall  be  allowed  in  any  Corporation  or 
Hasting-s  court  held  by  a  judge,  and  in 
which,  by  especial  statute,  capital  felonies 
may  now  be  tried.  Upon  such  demand, 
the  accused  shall  be  remanded  for  trial  in 
the  said  Circuit  court,  and  all  the  material 
witnesses  desired  for  the  prosecution  or  the 
defence,  shall  be  recognized  for  their  at- 
tendance at  such  trial."  The  farther  pro- 
visions of  this  section  direct  the  acts  to  be 
done,  in  order  to  such  removal  of  the  cause, 
and  of  the  custody  of  the  accused,  to  the 
Circuit  court,  and  are  not  important  as 
affecting-  the  points  presented  in  this  case. 
It  may  be  observed  that  the  first  clause  of 
the  section  above  cited  confers  jurisdiction 
of  felonies  upon  the  County  or  Corporation 
courts,  and  does  not  exclude  the  jurisdiction 
of  other  courts  over  the  same  crime,  but 
expressly  allows  persons  charged  with  cer- 
tain felonies,  upon  arraingment  in  the 
county  court,  to  elect  to  be  tried  in  a  Circuit 
court;  thus  recognizing  the  continuance  of 
jurisdiction  in,  and  the  full  competency 
of.    Circuit     courts,    to    try    persons 

636  *cbar^ed   with   felonies.     It  does  rot 


exclude  the  jurisdiction  of  other  courts, 
beside  the  Circuit  courts,  but  recog- 
nizes and  names  them  as  '* Corporation  or 
Hustings  courts,  held  by  a  judge."  The 
removal  of  cases  provided  for  by  this  sec- 
tion, is  to  carry  them  from  the  County  or 
Corporation  court  to  the  Circuit  court,  and 
does  not  authorize  the  remanding  contrari- 
wise. 

The  2d  section  of  the  same  chapter  is  as 
follows : 

When  an  indictment  is  found,  or  **other 
accusation  filed,  against  a  person  for  felony, 
in  a  court  wherein  he  may  be  tried,  the 
accused,  if  in  custody,  or  if  he  appear  ac- 
cording to  his  recognizance,  shall,  unless 
good  cause  be  shown  for  a  continuance,  be 
arraigned  and  tried  at  the  same  term." 
The  remaining  part  of  this  section  is  not 
material  to  the  question  under  considera- 
tion. It  thus  appears  that  where  a  person 
charged  with  felony  is  in  custody,  or  ap- 
pears in  a  court  wherein  he  may  be  tried, 
he  shall,  upon  indictment  found,  be  ar- 
raigned and  tried  **at  the  same  term," 
unless  good  cause  be  shown  for  a  continu- 
ance. An  immediate  trial  in  the  court, 
where  the  prisoner  is  under  indictment,  or 
appears  in  custody,  is  clearly  guaranteed 
to  him  and  the  Commonwealth,  and  is  to 
be  avoided  or  prevented  in  but  the  way  and 
for  the  cause  named  in  the  same  section. 
The  Circuit  courts  for  many  years  had  ju- 
risdiction of  cases  of  felony.  They  were 
presided  over  by  gentlemen  learned  in 
the  law,  and  of  eminent  ability  and  purity 
of  character ;  and  it  is  certainlv  not  to  be 
deemed  the  intent  of  the  legislature  to  de- 
stroy by  implication  the  safeguards  to  per- 
sonal life  and  liberty  thus  provided,  or  a 
hearing  before  such  court,  simply  in  order 
to  facilitate  the  trials  of  questions  of  finan- 
cial interests  only.  Jurisdiction  once 
existing,  is  removed  only  by  positive  pro- 
vision; and  no  lesrislative  intent  can  be 
supposed  against  it  that  is  not  plainly  ex- 
pressed. It  being  conceded  that  the  Circuit 
courts  had  power  at  the  time  of  the  passage 
of  the  act  of  1866-7  to  try  all  felonies, 
637  *every  presumption  is  in  favor  of  the 
continuance  of  such  jurisdiction. 

If  it  be  not  removed  by  legislative  enact- 
ment, or  if  such  power  remain  in  them 
under  laws  not  repealed,  it  is  sufficient. 

It  is  urged,  however,  that  the  16th  section 
of  chapter  207,  p.  929,  authorizes  and  re- 
quires the  certifying  and  forwarding  by  the 
clerk  of  any  indictment  for  felony  found  in 
the  Circuit  court;  and  that  therefore  the 
accused  was  entitled,  upon  demand  of  the 
Circuit  court,  to  be  sent  to  the  County  court 
of  the  county  **for  his  arraignment  and 
election  as  to  whether  he  would  be  tried  in 
said  County  court  or  in  the  Circuit  court  of 
said  county;"  and  that  the  refusal  of  the 
Circuit  court  so  to  direct  was  erroneous. 

There  seems  no  room  to  dispute  that  the 
accused  was  in  custody  for  murder  in  the 
first  degree  (a  capital  felony),  at  the  time 
when  the  motion  waa  made  to  certify,  &c.  ; 
nor  that  an  indictment  was  legally  and  duly 
found   and   returned   against   him  for  said 
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offence,  and  that  the  said  cause  was  then 
pending  in  the  Circuit  court  of  Northampton 
county.  The  power  of  the  grrand  jury  of  a 
Circuit  court  to  find  an  indictment  for  fel- 
ony is  expressly  recog-nized  by  section  16 
before  cited ;  and  the  2d  section  of  same 
chapter,  p.  926,  says,  that  '*no  person  shall 
be  put  upon  trial  for  any  felony  unless  an 
indictment  shall  have  been  first  found  by  a 
grand  jury  of  a  court  of  competent  juris- 
diction," &c.  If  a  Circuit  court  is  compe- 
tent to  find  an  indictment  for  felony,  can 
there  be  any  doubt  of  its  competency  to  try 
it?  It  is  believed  the  **act  to  revise  and 
amend  the  criminal  procedure,"  before 
cited,  does  not  remove  original  jurisdiction 
of  cases  of  felony  from  the  Circuit  courts  of 
the  Commonwealth.  The  16th  section  of 
chapter  207,  before  cited,  directing  the  clerk 
of  the  said  court  to  copy  and  certify  the 
indictment  and  papers  connected  therewith 
in  certain  cases,  applies  only  to  cases 

638  other  *than  felony,  and  does  not  pro- 
vide   for  the   transfer  of  causes  for 

trial,  or  the  custody  of  the  person,  nor  seem 
to  contemplate  such  a  contingency  as  pos- 
sible ;  and  it  is  obviously  qualified  by  the 
2d  section  of  chapter  207,  p.  926-7,  the  1st 
and  2d  sections  of  chapter  208,  p.  931-2,  and 
by  the  4th  section  of  chapter  211,  p.  945 ; 
and  its  provisions  should  be  considered, 
with  such  other  parts  of  the  act,  as  a  gen- 
eral system,  to  be  taken  together  and  so 
interpreted. 

Thus  construing  the  amendatory  acts,  it 
is  clear  that  any  felony  might  have  been 
tried  in  the  Circuit  court  having  jurisdic- 
tion of  the  place  at  which  the  same  was 
committed ;  and  that  although  such  courts 
might  transfer  certain  felonies  which  are 
named,  they  were  prohibited  from  trans- 
ferring prosecutions  for  capital  felonies,  to 
the  County  or  Corporation  courts.  Such 
prosecutions  ** pending  in  a  Circuit  court," 
are  directed  by  the  statute  to  remain  and 
be  tried  ** therein,"  without  restriction  of 
the  word  pending,  to  the  time  when  such 
act  should  take  effect,  as  is  provided  and 
allowed  of  other  prosecutions  in  the  earlier 
part  of  the  same  section.  That  this  was 
the  intent  of  the  legislature,  is  shown  by 
the  words  of  the  section.  The  first  part  and 
provision  of  |  5,  Acts  1866-7,  p.  945,  explic- 
itly indicates  the  time  certain  classes  of 
causes  may  be  removed,  to  the  date  **when 
such  act  shall  take  effect ;"  which, by  the  6th 
section  of  same  chapter,  is  stated  to  be 
July  1st  thereafter;  while  the  last  and  dis- 
tinct portion  of  the  same  section,  says: 
**Any  prosecution  for  a  capital  felony  pend-i 
ing  in  a  Circuit  court  shall  remain  and  be 
tried  therein."  No  restriction  as  to  time 
of  trial,  or  the  date  when  pending.  The 
prosecution  for  such  crime,  so  pending  in  a 
court  **in  which  the  case  may  be  tried," 
by  original  jurisdiction  or  otherwise,  and 
the  accused  being  in  custody,  he  is  entitled 
to,  and  ma3'  be  tried  in,  such  Circuit  court 
as  a  court  of  **competent  jurisdiction ;"  and 
the  court  is  required  then  and  there  to 

639  try    him.      The    ^magnitude    of    the 
offence  for  which   trial   is  to  be  had. 


and  the  gravity  of  the  consequences  which 
may  follow  a  conviction,  all  approve  the 
humanity  and  wisdom  of  the  legislature, 
who  thus,  it  is  believed,  ensured  a  speedy 
trial  before  a  court  of  the  highest  qualities, 
and  secured,  to  the  accused,  under  such  cir- 
cumstances, an  early  and  exhaustive  trial 
of  his  cause,  by  a  court  which  had  been 
approved  by  long  years  of  experience  as 
the  safe  custodian  of  right  and  the  protector 
of  the  most  momentous  interests.  This, 
too,  without  subjecting  him  to  the  delay, 
expense,  anxiety  and  suffering,  inseparably 
entailed,  by  having  his  cause  certified  and 
sent  down  to  another  court  to  await  a  con- 
venient time  to  present  a  demand  to  be  re- 
turned to  the  court  from  which  he  had  just 
come,  then  again  to  await  time  for  the 
hearing  of  his  cause. 

In  my  opinion,  which  is  expressed  with 
great  respect  for  the  majority'  of  the  court, 
from  whom  I  dissent,  the  true  and  proper 
construction  of  said  statute  of  1866-7,  and  of 
the  law  theretofore  existing,  is,  that  the 
judgment  of  the  court  below  should  be  ap- 
proved and  afiirmed. 

DORMAN,  J.,  concurred  in  the  opinion 
of  Willoughby,  J. 

Judgment  reversed. 


640      ^Whitehead  v.  The  Commonwealth. 

January  Term,  1870,  Richmond. 

I .  Criminal  Law— Amlffninent— Plea—  Distinct. — The 

arralimnient  of  a  prisoner  and  his  plea  are  distinct 
parts  of  the  proceedinflr;  and  therefore  upon  his 
arraifimment  and  without  pleading  he  may  elect 
to  be  tried  in  the  Circuit  court. 
a.  Two  Prisoners  Arralgrned  Toi^ether— Separate  Pleas. 
—Two  prisoners  may  be  arraigned  together.  This 
does  not  prevent  their  pleadinsr  separately:  and 
electing"  to  be  tried  separately. 

3.  Indictments  by  Qrand  Jury— Question  Whether  **Tnie 
Blir*  Pound— How  Ascertained.— The  record  of  the 
court  states  that  the  firrand  jury  presented  the 
following  indictments  as  "true  bills,"  viz.  one 
against  M.  N..  one  a«rainst  &c.  settinir  out  eight 
names,  and  then  one  against  Thomas  and  Richard 
Whitehead,  and  one  against  R.  H.  and  G.  C.  not  true 
bills.  Thoug-h  it  is  doubtful  whether  the  indict* 
mentaffainst  Willis  and  Whitehead,  belongs  to  the 
first  or  last  class,  the  court  may  look  to  the  indict- 
ment and  the  indorsement  upon  it  by  the  foreman 
to  ascertain  the  fact 

4.  Statute  — Venire  Facias— flandatory.*— The  act 
Sess.  Acts  1866-07,  ch.  206,  $  4,  p.  932,  directs  that  the 
writ  of  venire  facias  shall  command  the  officers 
charged  with  its  execution,  to  summon  twenty- 
four  persons  freeholders  of  his  county  or  corpora- 
tion, "zesiding  remote  from  the  place  where  the 
offence  is  charged  to  have  been  committed.*'  This 
direction  is  mandatory,  and  the  writ  is  defective 
and  should  be  quashed  if  it  is  omitted.  And  it  is 
not  in  violation  of  the  bill  of  rights. 

At  the  quarterly  term  of  the  County  court 
of  Chesterfield  for   March   1869,  the  record 

*See  foot-note  appended  to  Poindexter  v.  Com..  3S 
Qratt  760. 
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states  that  the  grand  jury  came  into  court 
and  presented  the  following  indictments  as 
**True  bills,'*  to  wit,  one  against  Marcellus 
Nnnnallj,  one  against  Lewis  Mason,  one 
against  Ben  Gray,  one  against  Lawson 
Barfoot,  one  against  Rachael  Carr,  one 
against  Daniel  Johnson,  one  against 
Thomas  Brown,  one  against  Lewis  John- 
son, one  against  Thomas  Willis  and  Richard 
Whitehead,  and  one  against  R.  Harris  and 
Giles  Coggins  not  true  bills.  Among  the 
indictments     which     were     returned 

641  *by  the  grand  jury,  is  an   indictment 
against    Thomas  Willis  and  Richard 

H.  Whitehead  for  the  murder  of  James 
Rodgers:  but  the  only  record  evidence  that 
this  indictment  was  found  a  true  bill  by  the 
grand  jury  is  the  entry  hereinbefore  given, 
and  the  indictment  itself;  if  that  may  be 
looked  to  on  that  question. 

At  the  April  term  of  the  court  Willis  and 
Whitehead  were  brought  into  court,  and  set 
to  the  bar,  and  the  attorney  for  the  Com- 
monwealth called  for  the  arraignment  of 
the  prisoners  jointly,  to  which  the  prisoners 
by  their  counsel  objected,  and  moved  the 
court  that  they  might  be  arraigned  sepa- 
rately ;  which  motion  the  court  overruled ; 
and  the  prisoners  excepted. 

The  prisoners  were  then  arraigned  jointly ; 
and  refusing  to  plead  to  the  indictment, 
elected  to  be  tried  before  the  judge  of  the 
Circuit  court  of  the  county ;  which  was  or- 
dered to  be  certified  to  that  court.  In  the 
Circuit  court  the  prisoners  pleaded  **not 
guilty,**  and  elected  to  be  tried  separately. 
And  at  the  June  term  1869  of  the  court,  the 
prisoner  R.  H.  Whitehead  having  been  set 
to  the  bar,  moved  the  court  to  quash  the 
venire  facias  issued  by  the  clerk;  which 
motion  the  court  overruled ;  and  the  plain- 
tiff excepted.  The  venire  facias  is  set  out 
in  the  exception,  and  is  as  follows:  The 
Commonwealth  of  Virginia,  To  the  sherifiP 
of  Chesterfield  county,  greeting:  We  com- 
mand you  that  you  cause  to  come  before  the 
Circuit  court  of  Chesterfield  county,  at  the 
courthouse  thereof,  on  the  24th  day  of  June 
1869  (special  term)  twenty-four  good  and 
lawful  men,  freeholders  of  your  county, 
each  one  of  whom  is  twenty-one  years  of  age, 
to  recognize  on  their  oaths  whether  Richard 
H.  Whitehead  be  guilty  of  the  felony  of 
which  he  stands  indicted  or  not.  And  have 
then  there  the  names  of  the  said  freeholders 
and  this  writ.     Witness,  &c. 

Upon  the  trial  the  jury  found  the  prisoner 
guilty  of  murder  in  the  second  degree, 

642  and  fixed  the  term   of  *his   imprison- 
ment in  the  penitentiary   at  eighteen 

years;  and  the  court  sentenced  the  prisoner 
according  to  the  verdict.  The  prisoner 
tbereuppn  applied  to  a  judge  of  this  court 
for  a  writ  of  error  to  the  judgment ;  which 
was  awarded. 

Crump,  for  the  prisoner. 

Wells,  for  the  Commonwealth. 

WILLOUGHBY,  J.,  delivered  the  opin- 
ion of  the  court : 


The  first  point  in  this  case  arises  upon 
a  construction  of  the  '*act  to  revise  and 
amend  the  criminal  procedure.'*  Section 
first  of  chap.  208,  page  931,  of  Sess.  Acts 
of  *66  and  *67.  This  provides  that  trials  for 
felony  shall  be  in  a  County  or  Corporation 
court,  Ac,  except  that  a  person  indicted 
for  an  offence  punishable  with  death,  *^may, 
upon  his  arraignment,**  demand  to  be  tried 
in  the  Circuit  court,  Ac,  and  he  shall, 
thereupon,  be  '^remanded  for  trial  in  the 
Circuit  court,"  Ac,  and  copies  of  the  pro- 
ceedings in  the  County  court  shall  be  cer- 
tified to  the  clerk  of  the  Circuit  court. 

The  second  section  of  that  chapter  further 
declares  that,  under  certain  circumstances, 
a  person  shall  be  **arraigned  and  tried.*' 
It  IS  contended  that,  because  the  accused 
did  not  enter  his  plea,  and  refused  so  to  do, 
and  because  the  court  did  not  thereupon, 
enter  for  him  the  plea  of  not  guilty,  ac- 
cording to  the  third  section  of  this  act,  the 
arraignment  was  not  complete  in  the  County 
court,  and  the  Circuit  court  having  juris- 
diction only  to  try,  and  to  try  only  after 
the  completion  of  the  arraignment,  it  had 
not,  under  such  circumstances,  jurisdiction 
of  this  case.  Our  attention  is  called  to  the 
fact  that  the  Circuit  court  has  no  inherent 
jurisdiction,  and  no  such  jurisdiction  as 
was  formerly  had  by  the  General  court,  and 
still  later  by  the  County*  court ;  and  that  it 
has  no  jurisdiction  except  such  as  is  ex- 
pressly conferred ;  that  the  jurisdiction 
643  to  try  felonies  having  been  *taken 
away  from  the  Circuit  court,  except 
in  certain  cases  enumerated  by  the  act  un- 
der consideration,  it  follows  that  its  au- 
thority is  based  upon  the  circumstances 
attending  such  excepted  cases  and  upon 
these  alone.  I  think  that  these  are  propo- 
sitions that  may  be  admitted,  and  that  they 
are  in  fact  established  by  a  consideration 
of  the  history  of  our  courts. 

The  prisoner  is  allowed,  ^^upon  his  ar- 
raignment" in  the  County  court  to  elect  in 
what  court  he  shall  be  tried.  The  precise 
point  is  at  what  time  is  this  election  to  be 
made;  whether  before  or  after  pleading. 
Do  the  words  upon  his  arraignment  mean, 
at  the  time  of  or  after  his  arraignment ; 
and  does  an  arraignment  necessarily  include 
the  plea?  This  leads  us  to  enquire  what  is 
an  arraignment? 

Blackstone  says,  book  4,  page  322:  *^To 
arraign  is  nothing  else  but  to  call  the  pris- 
oner to  the  bar  of  the  court  to  answer  the 
matter  charged  upon  him  in  the  indict- 
ment.** On  ^age  324,  he  says:  ^*When  a 
criminal  is  arraigned,  he  either  stands  mute 
or  confesses  the  fact,  which  circumstances 
we  may  call  incidents  to  the  arraignment, 
or  else  he  pleads  to  the  indictment,  which 
is  to  be  considered  as  the  next  stage  of  the 
proceedings.** 

A  whole  chapter  is  devoted  by  this  author 
to  the  subject  of  arraignment  and  its  inci- 
dents. The  next  chapter  is  upon  the  sub- 
ject of  plea  and  issue.  It  is  evident, 
therefore,  I  think,  that  he  regards  an  ar- 
raignment and  the  plea  of  the  accused  as 
separate  stages  of  the  proceeding.     The  ar- 
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raignment  is  the  act  of  the  court ;  the  plea 
is  the  act  of  the  accused.  It  is  true,  that 
by  the  third  section  of  the  act,  the  court 
may,  upon  the  refusal  of  the  accused  to 
plead,  enter  for  him  the  plea  of  not  guilty ; 
but  this  is  done  in  his  behalf.  It  is  an  act 
performed  for  the  accused. 

It  is  true  that  in  the  forms  of  proceedings, 

what  is  called  an   arraignment,    generally 

includes  the  pleading  of  the  accused ;  but  I 

think    that    the  more  strict  meaning 

644  *of  the  word  is  confined  to  the  action 
of  the  court.     It  is  expressed  in  Latin. 

as  Lord  Hale  says,  **ad  rationem  ponere." 
And  this  I  think,  too,  accords  more  with 
the  general  idea  of  the  word  arraign,  which 
is  regarded  as  meaning  to  accuse,  to  charge, 
Ac.  If  this  be  correct,  it  follows  that  there 
is  no  error  in  the  plea  not  being  put  in  in 
the  County  court.  The  prisoner  is  to  make 
the  election  at  the  time  of  his  arraignment ; 
or  if  it  should  be  said  after  his  arraignment 
it  would  not  necessarily  mean  after  his  plea. 

Such  a  construction  is  plainly  the  most 
liberal  one  for  the  accused.  The  election 
given  to  him  is  a  privilege.  The  sooner  he 
is  allowed  to  avail  himself  of  this  privilege, 
the  more  extended  it  is.  Any  other  con- 
struction would  tend  to  abridge  and  restrict 
this  privilege.  Upon  being  called  upon  to 
plead,  there  are  several  courses  which  he 
may  take.  He  may  move  to  quash  the  in- 
dictment. He  may  plead  to  the  jurisdiction 
in  abatement,  or  a  special  plea  in  bar,  such 
as  former  conviction  or  acquittal.  He  may 
demur,  or  he  may  plead  not  guilty.  All 
these  present  questions  for  some  court  to 
decide.  Right  here  may  be  the  turning 
point  of  his  case.  Here  may  arise  the  most 
important  questions  to  be  determined.  The 
law  gives  him  the  privilege  of  electing  in 
what  court  he  will  be  tried  upon  his  ar- 
raignment. He  may  wish  to  have  these 
important  questions  determined  by  the  Cir- 
cuit court ;  and  would  it  not  be  depriving 
him  of  a  liberal  construction  of  this  law  to 
say  that  he  shall  continue  in  the  County 
court  until  the  issue  is  fully  made  up? 

It  would  seem  to  me  that  the  prisoner 
could  object  with  better  grace  that  he  is  not 
allowed  to  plead ;  that  is,  to  select  in  what 
court  he  might  plead.  But  he  is  now  com- 
plaining that  he  did  not  plead,  when  he 
refused  to  plead.  He  complains  that  the 
court  did  not  do  for  him  what  he  refused  to 
do  for  himself,  and  what  it  is  apparent  he 
did  not  wish    the  court  to  do  for  him. 

645  This   looks  ^almost   like  one  seeking 
to  take  advantage  of  his  own  wrong, 

if  it  be  a  wrong. 

By  construing  the  word  upon,  as  meaning 
at  the  time  of,  we  give  it  a  signification, 
which  is  a  very  common  one,  and  thus  give 
to  the  accused  the  benefit  of  a  liberal  con- 
struction of  the  law  in  cases  generally, 
whatever  may  be  the  effect  of  such  con- 
struction in  this  particular  case. 

It  is  claimed  that  the  language  of  the  act 
restricts  the  Circuit  court  to  the  mere  trial 
of  the  cause.  I  think,  however,  that  this 
construction,  if  it  precludes  the  accused 
from  the  benefit  of  having   the   usual  inci- 


dents of  a  trial  in  the  Circuit  court,  is  too 
strict.  Such  a  construction  would  imply 
that  nothing  could  be  done  but  by  an  issue. 
But  suppose  the  accused  pleads  in  abate- 
ment, and  then  elects  to  go  to  the  Circuit 
court,  and  there  his  plea  is  not  sustained; 
or  suppose  he  demurs,  and  his  demurrer  is 
overruled  in  the  Circuit  court,  what  would 
have  to  be  done?  Evidently  he  would  be 
required  to  plead  again,  and  this,  too,  in 
the  Circuit  court.  He  would  -have  to  be 
arraigned  again.  To  restrict  the  Circuit 
court  to  a  mere  trial  of  an  issue,  in  the 
sense  contended  for,  would  render  it  almost 
impossible  to  proceed  in  many  criminal 
cases. 

If  these  views  be  correct,  I  think  no  sub- 
stantial error  was  committed  by  arraigning 
the  accused  jointly  with  his  co-defendant. 
This  did  not  compel  them  to  plead  the  same 
plea.  Nor  did  it  compel  them  to  be  tried 
jointly.  It  would  no  doubt  have  been  proper 
to  arraign  them  separately.  But  in  either 
event,  I  cannot  see  how  any  rights  were 
put  in  jeopardy  *or  any  harm  done.  It  is 
not  such  a  substantial  error  as  would  com- 
pel a  reversion  of  the  judgment. 

Another  ground  of  error  as   assigned    is 

that    it   does  not   sufficiently   appear  from 

the  record  as  is  claimed,  that  an  indictment 

for  murder  was  presented  by  the  grand 

646      jury.     *The  language   upon  the  order 

book  is  as  follows: 

**Ata  quarterly  court  held  for  Chesterfield 
county,  at  the  courthouse  thereof  on  the  9th 
day  of  March,  A.  D.  1869,  and  in  the  93rd 
year  of  the  Commonwealth. 

Edward  A.  Johnson,  gentleman,  foreman, 
W.  G.  Clarke,  Joseph  D.  Ellett,  Joseph  H. 
Wilkinson,  Saml.  Chetham,  Joseph  H. 
Rowlett,  Ajax  Gary,  Andrew  Howison, 
John  W.  L<ipscomb,  Geo.  S.  Adkinson,  Geo. 
C.  Gregory,  Joseph  Vest,  Augustus  Talbot, 
Jno.  W.  Beasley,  Saml.  Taylor,  Richard 
Gill,  Thos.  O.  Wilson  and  Wm.  Walker 
were  sworn  a  grand  jury  of  inquest  for  the 
body  of  this  county,  and  having  received 
their  charge  withdrew,  and  after  some  time 
returned  into  court  and  presented  the  fol- 
lowing indictments  as  **true  bills,"  to  wit, 
one  against  Marcellus  Nunnally,  one 
against  Lewis  Mason,  one  against  Ben 
Gray,  one .  against  Lawson  Burfoot,  one 
against  Rachael  Carr,  one  against  Daniel 
Johnson,  one  against  Thos.  Brown,  Jr.,  one 
against  Lewis  Johnson,  one  against  Thomas 
Willis  and  Richard  Whitehead,  and  one 
against  R.  Harris  and  Giles  Coggins  not 
true  bills,  and  the  jury  was  adjourned  over 
until  to-morrow  at  11  o'clock. 

It  is  claimed  that  it  cannot  be  deter- 
mined from  this  to  which  class  the  indict- 
ment against  Richard  Whitehead  belongs, 
whether  to  that  of  ** true  bills*'  or  **not  true 
bills."  It  is  apparent  from  a  fair  reading 
of  this  that  Thomas  Willis  and  Richard 
Whitehead  are  included  in  the  same  indict- 
ment. 

The  words  *'one  against"  are  prefixed  to 
each  name  before  these,  and  between  these 
is  only  the  word  **and."  After  Whitehead 
is    a    comma,    and    again    we     have    '^one 
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ag-ainst"  R.  Harris  and  Giles  Coggins.  A 
perfectly  unbiassed  reading  of  this  would, 
I  think,  show  that  the  words  **not  true 
bills"  appertain  only  to  the  last  two  persons 
named,  though  it  must  be  confessed  that  it 
is    quite    obscure   and   perhaps   somewhat 

ambiguous. 
647  *In  Cawood's  case,  2  Va.  Cas.  527, 
542,  the  court  say:  **We  admit  that 
after  a  grand  jury  have  found  a  bill  and 
reported  it,  and  their  finding  is  placed  on 
the  record,  that  the  indictment  so  found 
and  endorsed  becomes  as  much  a  part  of 
the  record  as  if  it  were  spread  in  eztenso 
upon  the  order  book ;  but  in  order  to  give 
it  that  character  we  deem  it  essential  that 
a  record  should  be  made  of  the  finding  upon 
the  order  book." 

This  would  seem  to  imply  that  if  the  grand 
jury  present  an  indictment,  and  the  fact 
appears  from  the  record  that  they  acted 
upon  it,  we  may  look  to  the  indictment  to 
see  what  it  was  and  what  was  the  action  of 
the  grand  jury  upon  it.  The  indictment 
then,  though  not  spread  upon  the  record,  is 
a  part  of  the  record :  And  this,  I  believe, 
has  been  almost  the  universal  usage  of  the 
courts  of  Virginia.  It  is  certainly  evident 
from  the  record  on  the  order  book,  that  the 
indictment  against  Richard  Whitehead  was 
presented  either  as  a  true  bill  or  as  not  a 
true  bill.  But  if  such  indictment  is  a  part 
of  the  record,  we  may  look  to  the  indictment 
itself,  I  think,  to  explain  this  apparent 
ambiguity  and  obscurity.  In  other  words, 
we  may  look  to  the  whole  record  in  con- 
struing an  uncertainty  in  any  part  of  it. 
Goodwyn  v.  State,  4  Smede  A  Marsh.  Miss. 
IL520. 

If  we  are  permitted  then  to  look  to  the 
indictment,  as  I  think  we  are,  there  is  no 
difficulty  in  coming  to  a  conclusion  as  to 
whether  the  indictment  against  Richard 
Whitehead  comes  under  the  class  of  ^*true 
bills"  or  '*not  true  bills;"  and  the  endorse- 
ment signed  by  the  foreman  shows  that  it 
belongs  to  the  former. 

But  it  is  claimed  that  the  clerk  should 
have  further  identified  this  indictment  by 
describing  it  as  an  indictment  **for  mur- 
der." 

If  we  are  authorized  to  look  to  the  indict- 
ment as  part  of  the  record,  this  cannot  be 
a  substantial  reason  for  holding  that  the 
failure  to  do  so,  is  error  for  which 
648  *the  judgment  should  be  reversed. 
Suppose  these  words  had  been  in- 
serted, they  would  not  then  have  necessarily 
shown  that  this  indictment  is  the  identical 
one  referred  to  by  such  words.  The  record 
shows  that  an  indictment  was  found.  This 
speaks  for  itself  and  shows  for  itself  what 
it  is.  There  would  be  no  more  difficulty  in 
substituting  one  indictment  for  murder  for 
another  for  murder,  or  a  defective  one  for 
a  good  one,  than  there  would  be  in  substi- 
tuting an  indictment  for  manslaughter  for 
the  one  for  murder.  It  would  not  be  con- 
tended, I  presume,  that  either  party  would 
be  bound  by  such  words ;  certainly  not  the 
accused.  If  on  ijispection  of  the  indictment, 
it  should  turn  out  to  be  totally  defective  as 


an  indictment  for  murder,  certainly  these 
words  would  have  no  bearing  whatever  to 
show  it  to  be  a  sufficient  indictment. 

The  accused  would  claim,  and  rightfully, 
to  be  governed  by  the  indictment  itself, 
and  I  think  the  Commonwealth  must  have 
the  same  privilege.  This  view  is  full}*  sub- 
stantiated by  the  case  of  Goodwyn  v.  The 
State,  above  referred  to,  in  which  case  there 
was  no  description  whatever  of  the  offence 
in  the  minutes  of  the  court. 

In  Ca wood's  case  there  was  no  reference 
whatever  to  any  indictment  against  the 
accused.  There  was,  therefore,  no  evidence 
whatever,  that  such  indictment  had  been 
presented  in  open  court,  or  that  it  was  or- 
dered to  be  made  a  part  of  the  record.  An 
indictment  to  be  complete  must  be  presented 
in  open  court.  In  Cawood's  case  there  was 
no  evidence  whatever,  that  this  essential 
fact  existed,  or  that  any  action  whatever 
was  taken  upon  it.  On  the  contrary,  the 
record  in  that  case  expressly  negatived  such 
fact.  No  action  by  the  court  was  taken 
upon  it.  But  in  this  case,  there  is  evidence 
that  some  action  was  taken,  and  the  only 
difficulty  is  to  determine  what  such  action 
was;  which,  however,  is  solved  by  an  in- 
spection of  the  whole  record.  Even 
649  in  Cawood's  *case  the  decision  was 
by  a  divided  court ;  Judges  Barbour 
and  Daniel  dissenting;  though  we  do  not 
dispute  its  authority  on  that  ground. 

Another  error  assigned  is  the  denial  of 
the  Circuit  court  to  quash  the  venire  facias 
on  motion,  made  on  the  ground  that  it  was 
not  in  conformity  to  the  law.  This  venire 
facias  is  in  these  words,  to  wit:  **The 
Commonwealth  of  Virginia  to  the  sheriff  of 
Chesterfield  county,  greeting:  We  com- 
mand you  that  you  cause  to  come  before  the 
Circuit  court  of  Chesterfield  county  at  the 
courthouse  thereof,  on  the  24th  day  of  June 
1869  (special  term),  twenty-four  good  and 
lawful  men,  freeholders  of  your  county, 
each  one  of  whom,  is  twenty-one  years  of 
age,  to  recognize  on  their  oaths,  whether 
Richard  H.  Whitehead  be  guilty  of  the  fel- 
ony of  which  he  stands  indicted  or  not. 
And  have  then  there  the  names  of  the  said 
freeholders  and  this  writ.     Witness,"    Ac. 

The  statute  already  referred  to,  section  4, 
chapter  208,  page  932,  Acts  of  1866-7,  re- 
quires that  this  writ  ^^shall  command  the 
officer  charged  with  its  execution  to  summon 
twenty-four  persons  freeholders  of  his 
county  or  corporation  residing  remote  from 
the  place  where  the  offence  is  charged  to 
have  been  committed,"  &c. 

The  language  of  the  acts  relating  to  this 
subject  previous  to  1846,  1  R.  C,  p.  601, 
sec.  9,  is,  * 'Freeholders  of  his  county  or 
corporation  of  the  neighborhood  of  the  place 
where  the  fact  shall  have  been  committed.*' 
The  language  of  the  act  of  February  24, 
1846,  Sessions  Acts,  p.  62,  and  again  of 
1847-8,  page  148,  sec,  5,  is,  who  reside  re- 
mote from  the  place  where  the  offence  is 
charged  to  have  been  committed.** 

The  Re  visors  of  the  Criminal  Code  in  1849 
recommend  these  words  in  the  act  of  1846 
and   1847-^   to  be   stricken   out,  and  report 
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the    section  with  such  words  stricken  out, 

remarking,  that  thus  all  foundation  is  taken 

away,  for  the  objection   that  the  section  is 

in    conflict    with  the  Bill  of  Rights. 

650  (Report  of  Revisors,  page  *1018. )  The 
Bill  of  Rights  declares  that  the  ac- 
cused is  entitled  to  a  speedy  trial  by  an 
impartial  jury  of  twelve  men  of  his  vicin- 
age. But  the  legislature  disregarded  this 
recommendation  of  the  revisors,  and  di- 
rected the  words  to  be  again  inserted ;  and 
so  they  have  continued  to  1867,  and  were 
then  again  upon  a  revision  of  the  criminal 
procedure  re-enacted. 

This  history  shows  that  the  legislature 
did  not  act  unadvisedly  upon  this  subject ; 
that  their  attention  was  called  to  the  ap- 
parent conflict  with  the  Bill  of  Rights ;  but 
notwithstanding  this,  and  in  opposition  to 
the  recommendation  of  the  revisors,  they 
deliberately  and  advisedly  inserted  these 
words.  In  4  Bl.  Com.  350,  it  is  said  the 
sheriff  of  the  county  must  return  a  panel  of 
** jurors  liberos  et  legales  homines  de  vicin- 
eto;  that  is,  freeholders  without  just  ex- 
ception, and  of  the  visne  or  neighborhood, 
which  is  interpreted  to  be  of  the  county 
where  the  fact  is  committed."  It  is  in  ac- 
cordance with  this  that  the  accused  is  en- 
titled by  the  Bill  of  Rights  to  *'an  impartial 
jury  of  his  vicinage;" that  is,  to  the  jury  of 
his  county.  The  language  of  the  act,  re- 
quiring persons  remote  from  the  place  where 
the  offence  is  charged  to  have  been  com- 
mitted, then,  is  not  really  in  conflict  with 
the  Bill  of  Rights;  but  means  in  a  remote 
part  of  the  county.  Such  a  construction  is 
not  an  unreasonable  one,  and  relieves  us 
from  charging  the  legislature  with  having 
deliberately  violated  the  Bill  of  Rights — an 
interpretation  which  ought  to  be  given  to 
any  act  of  the  legislature,  if  consistent  and 
reasonable. 

This  history  of  the  legislation  upon  the 
subject  shows  us  also  that  this  requirement 
was  deemed  an  essential  one.  They  com- 
mand not  that  this  shall  be  one  of  the  qual- 
ifications of  a  juror,  not  that  the  sheriff 
shall  summon  such  men,  but  that  **the  writ 
itself  shall  command  the  officer  to  summon 
such  men.  This,  it  seems  to  me,  constitutes 
an  important  difference  between  our  statute 
and  those  upon  which   decisions  have 

651  been    made    in  *8ome   of  the  States, 
holding   that   the   words,    *^good  and 

lawful  men"  in  the  writ  of  venire  facias, 
imports  men  who  have  the  requisite  quail - 
flcations.  Did  not  the  statute  expressly 
command,  that  the  writ  itself  shall  contain 
these  words,  ^'residing  remote,"  Ac,  and 
were  this  a  qualification  of  a  juror  other- 
wise defined,  I  should  be  inclined  to  hold 
that  the  words,  **good  and  lawful  men"  in 
the  venire,  were  sufiicient. 

As  has  been  well  said,  it  is  often  the  most 
difiicult  thing  that  arises  in  the  construction 
of  statutes,  to  determine  whether  provisions 
of  time  and  form  are  directory  or  manda- 
tory. Sedgwick  says,  in  his  work  on  Stat- 
utor^"  and  Constitutional  Law,  page  368, 
that  it  depends  upon  whether  a  strict  com- 
pliance with  them  appears  essential  to  the 


judicial  mind.     If  so,  they  are  mandatory. 

It  does  appear  to  me,  on  looking  at  the 
history  of  the  legislation  upon  this  subject, 
that  this  requirement  to  have  these  words 
in  the  writ  itself,  was  deemed  essential  in 
the  legislative  mind ;  and  if  so,  it  must  be 
so  in  the  judicial  mind.  The  object  of  this 
must  have  been  to  obtain  men  upon  the  jury 
who  are  supposed  not  to  be  so  immediately 
familiar  with  the  fact  charged  in  the  in- 
dictment, and  consequently  more  unbiassed 
and  better  qualified  to  give  an  impartial 
decision.  With  this  view,  it  mast  have 
been  intended  to  confer  upon  the  accused  a 
right  or  privilege;  and  therefore,  if  there 
is  reasonable  doubt  upon  the  construction, 
the  accused  is  entitled  to  the  benefit  of  such 
doubt. 

In  the  Commonwealth  v.  Wash,  16  Gratt. 
530,  it  was  held  that  a  writ  of  venire  facias, 
which  directed  the  officer  to  summon  free- 
holders, who  owned  **  property  to  the  value 
of  one  hundred  dollars  at  least,"  ought  to 
have  been  quashed  on  motion,  as  it  con- 
tained a  qualification  which  the  law  did  not 
require.  It  was  there  held,  that  it  was  not 
material  to  the  question  whether  this  man- 
date of  the  writ  was  regarded  by  the 
652  officer  or  *not.  Nor  was  the  accused 
required  to  show  that  he  had  been 
injured  by  the  error  of  the  officer  issuing 
the  writ.  It  is  true,  that  in  that  case  the 
error  was,  that  it  contained  more  than  the 
law  allows,  and  in  this  case  it  contains 
less.  But  the  principle  of  the  case  seems 
to  be,  that  the  writ  itself  must  be  one  ac- 
cording to  the  law ;  that  is,  that  the  re- 
quirements of  the  writ  are  essential,  and 
cannot  be  dispensed  with,  though  the  officer 
might  *in  fact  have  summoned  only  the 
proper  persons. 

It  follows,  therefore,  that  the  court  erred 
in  denying  the  motion  to  quash  the  writ  of 
venire  facias ;  that  the  judgment  must  be 
reversed,  and  a  new  trial  awarded  to  the 
accused. 

Judgment  reversed. 


653  *Shelly  v.  The  Commonwealth. 

January  Term.  1870.  Richmond. 
Prisoner  In  Custody— Indicted— Examlnnti«Mi  before 
Justice.*— A  prisoner  In  custody  is  indicted  in  the 
Hastings  court  of  L.  held  by  a  Judffe.  He  is  not 
entitled  to  be  sent  before  a  justice  for  examina- 
tion: but  the  court  may  proceed  to  try  him  upon 
the  indictment 

At  a  quarterly  term  of  the  court  of  Hus- 
tings of  the  city  of  Lynchburg,  held  by  the 
judge  thereof,  in  August  1869,  an  indict- 
ment was  found  against  William  Shelly  for 
grand  larceny.  And  at  the  same  term  of 
the  court  the  prisoner  was  brought  to  the 
bar,  and  before  being  arraigned  in  his 
proper  person  tendered  a  special  plea  In 
writing,  which  he  swore  to  in  open  court. 
The  point  made  in  the  plea  was,  that  he 
should  not  be  called  upon  to  answer  the  in- 

*See  Chahoon's  case.  20  Qratt.  77& 


234 


19  GRATT. 


Jackson  v.  Thb  Commonwbai^th. 


654.  666,  666 


dictment,  but  the  same  should  be  quashed 
or  abated,  because  he  had  not  been  exam- 
ined before  the  mayor  or  any  alderman  of 
the  city  of  Lynchburg,  and  remanded  for 
the  trial  of  the  offence  charged  in  the  in- 
dictment. The  court  excluded  the  plea ;  and 
the  prisoner  excepted. 

The  prisoner  thereupon  was  arraigned 
and  pleaded  ^*not  guilty;"  and  upon  his 
trial  the  jury  found  him  guilty  of  the  grand 
larceny  charged  in  the  indictment,  and  fixed 
the  term  of  his  imprisonment  in  the  peni- 
tentiary at  five  years ;  and  recommended  him 
to  the  mercy  of  the  court ;  and  the  court 
sentenced  him  accordingly.  To  this  judg- 
ment the  prisoner  obtained  a  writ  of  error 
from  a  judge  of  this  court. 

Garland  and  Christian,   for  the  prisoner. 

The  Attorney   General,  for  the  Common- 
wealth. 

654  •WILLOUGHBY,    J.  The    prisoner 
having   been    indicted   for  felony  in 

the  court  of  Hustings,  for  the  city  of 
Lynchburg,  and  being  *4ed  to  the  bar  in 
the  custody  of  the  sergeant,"  tendered  a 
special  plea  in  writing,  alleging  that  com- 
ing *Hn  his  own  proper  person,"  that  he 
ought  not  to  be  tried  because  he  had  never 
been  arrested  and  examined  before  the 
mayor  or  any  alderman  of  the  said  city. 
The  court  refused  to  receive  this  plea,  and 
exception  was  taken  to  such  refusal;  and 
having  been  tried  and  convicted,  the  pris- 
oner obtained  a  writ  of  error  to  this  court. 
I  do  not  think  that  any  error  was  com- 
mitted by  the  court  in  this  refusal.  The 
record  shows  that  the  accused  was  in  cus- 
tody of  the  court.  This  also  appears  by  the 
plea  itself,  the  accused  making  this  plea 
**in  his  own  proper  person."  I  do  not, 
therefore,  think  that  this  case  comes  within 
the  provisions  of  the  fifteenth  section  of 
ch.  207,  as  amended  by  the  '^act  to  revise 
and  amend  the  criminal  procedure,"  passed 
April  27th,  1867.  By  the  2nd  sec.  of  ch. 
20B,  as  amended  by  the  same  act,  the  trial 
of  a  case  like  this  is  to  proceed  immediately, 
if  the  accused  is  in  custody  in  a  court 
wherein  he  may  be  tried,  unless  good  cause 
is  shown  for  a  continuance.  The  object  of 
the  said  15th  section  is  no  doubt  the  same 
as  that  of  section  15,  chapter  207,  of  the 
Code  of  1860.  The  language  is  the  same, 
except  that  the  words  * 'indictment  or  in- 
formation" are  interpolated,  and  which  do 
not  change  the  object  in  this  respect.  This 
object  is,  as  it  was  under  the  former  act,  to 
provide  for  the  accused  the  right  to  appear 
before  some  tribunal  in  order  that  he  might 
have  an  immediate  hearing;  so  that  he 
might,  if  the  charge  should  turn  out  to  be 
entirely  unfounded,  be  discharged ;  or  that 
he  might  have  some  means  provided  for 
giving  bail  for  his  appearance  to  the  court. 
If  such  means  were  not  provided,  and  the 
court  in  which  the  accused  may  be  tried  is 
not  in  session  at  the   time   of  the  ar- 

655  rest,  he   would  *have  to  be  taken   to 
jail,  however  unfounded  and  frivolous 

the  charge  against   him   might    be ;  where 


he  would  be  obliged  to  remain  until  the 
sitting  of  the  court.  But  if  the  accused  is 
in  custody,  and  the  court  is  in  session, 
there  can  be  no  such  reason  for  sending  the 
accused  before  a  justice  or  other  officer,  for 
he  can  be  immediately  heard  by  the  court 
in  whose  custody  he  is,  as  well  as  by  such 
magistrate  or  other  officer. 

The  examining  court  provided  for  by  ch. 
205,  Code  of  1860,  was  abolished,  and  with 
it  all  its  incidents.  I  can  find  nothing  in 
the  act  as  amended,  which  leads  me  to 
think  that  it  was  intended  to  confer  upon  a 
magistrate  or  other  conservator  of  the 
peace,  the  powers  of  such  examining  court, 
or  to  gfrant  to  accused  persons  the  privileges 
of  such  a  court. 

The  judgment  of  the  court  below  must  be 
affirmed. 

BURNHAM,  P.,  concurred  in  the  judg- 
ment. 

DORMAN,  J.,  dissented. 

Judgment  affirmed. 


656     *Jackson  v.  The  Commonwealth.* 

January  Term,  1870,  Richmond. 

I.  Trtal  for  Peloay— Prisoner  Must  Be  Present— The 
Riffht  Cannot  Be  Waived. t— Upon  a  trial  for  felony 
it  is  the  rlffht  of  the  prisoner,  a  right  which  he 
cannot  waive,  to  be  present  from  the  arraifimment 
to  the  verdict  And  if  the  evidence  of  a  witness 
on  the  trial,  which  has  been  reduced  to  writinflr, 
or  any  part  of  it,  is  read  to  the  jury  in  the  absence 
of  the  prisoner,  it  is  error,  for  which  the  verdict 
will  be  set  aside. 

a.  Evidence— Dylns  Declaretions— Inadmissible  If  Hope 
of  Recovery.— Though  the  deceased  may  have 
expressed  himself  and  have  acted  in  such  way  as 
to  indicate  that  he  had  no  hope  or  expectation  that 

*Por  monographic  note  on  Dying  Decleretlons,  see 
end  of  case. 

tTrtal  for  Felony— Prisoner  flust  Be  Present— The 
Right  Cannot  Be  Waived.— The  rule  is  well  estab- 
lished that  a  person  on  trial  for  a  felony  must  be 
present  in  person,  and  not  by  attorney,  from  the 
arraignment  to  the  verdict  and  the  record  must 
show  his  presence,  nor  can  he  waive  the  right  See 
Sperry  v.  Ck)m.,  0  Leigh  688;  Hooker's  Case.  18  Qratt. 
708:  Lawrence's  CaKe,  80  Qratt  846;  Bond's  Ca.se.  88 
Va.  687,  8  S.  E.  Rep.  140:  Snodgrass  v.  Com..  80  Va. 
068. 17  S.  E.  Rep.  888;  Shelton  v.  Com..  80  Va.  453.  10  S. 
£.  Rep.  866. 

Presence  of  Prisoner— When  Inferred  from  Record.— 
See/oot-noU  to  Lawrence's  Case,  80  Qratt  846. 

Same— When  Unnecessary.— See  foot-note  to  Law- 
rence's Case.  80  Qratt  846. 

5«me— Before  Arraignment— Order  Made.— Va.  Code, 
ch.  208,  S  8,  which  provides  that  a  person  tried  for 
felony  shall  be  personally  present  during  the  trial, 
does  not  apply  before  his  arraignment:  and  there- 
fore before  arraignment  an  order  may  be  made  in 
his  absence.    Boswell  v.  Com..  20  Qratt  800. 

5«me—  Same—  Continuance.—  Before  arraignment 
the  prisoner  need  not  be  present  when  his  case  is 
continued.  Klbler  v.  Com.,  04  Va.  804,  20  S.  £.  Rep. 
868.  See  also,  Anderson  v.  Com..  84  Va.  77. 8  S.  E.  Rep. 
808.  On  "Continuances,"  see  generally,  Harman  v. 
Howe.  27  Qratt  87& 
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he  would  live,  yet  if  he  afterwards  so  expresses 
himself  as  to  Indicate  a  hope,  his  statements  in 
relation  to  the  contest  in  which  he  was  struck,  are 
not  to  be  admitted  in  evidence  as  dyinff  declara- 
tions. 
3.  SuDfr— Same— Incomptote  Utterance— Inadmitsible. 
—A  sinarle  sentence  is  uttered  by  the  deceased,  and 
he  is  then  interrupted,  and  obviously  has  not  com- 
pleted what  he  had  intended  to  say.  It  is  not 
admissible  in  evidence  for  the  prisoner. 

At  the  February  term  of  the  County  court 
of  Prince  Edward  for  1869,  Nathaniel  H. 
Jackson  was  indicted  for  the  murder  of  Al- 
exander Bruce.  At  the  same  term  of  the 
court  he  was  arraigned,  and  demanded  to 
be  tried  in  the  Circuit  court  of  the  county. 
At  the  August  term  of  this  court  he  pleaded 
**not  guilty,"  and  was  put  upon  his  trial. 
After  the  evidence  had  been  introduced, 
and  the  jury  had  retired  for  deliberation, 
the^'  came  into  court  and  stated  that  there 
was  a  difference  of  opinion  among  some 
of  the  jurors  in  respect  to  a  portion  of  the 
testimony  of  Atkins  R.  Dalby,  a  witness 
on  behalf  of  the  prisoner,  and  asked  that 
he   might   be    recalled,    in    order   that    he 

might  be  re-examined;  whereupon,  a 
657      portion   of  *the   testimony   of  Dalby, 

as  taken  down,  was  read  to  thft  jury ; 
the  said  Dalby  not  being  then  in  court ;  nor 
was  the  prisoner.  But  whilst  the  said  tes- 
timony, as  taken  down,  was  being  read, 
the  prisoner  was  brought  into  court  by  the 
sheriff  of  the  county;  and  the  prisoner 
being  in  court,  it  was  agreed  by  the  coun- 
sel on  both  sides,  that  the  said  Atkins  R. 
Dalb\'  should  be  re-examined  in  person,  in 
regard  to  such  matters  as  the  jury  desired 
to  enquire  of  him.  Whereupon  the  said 
Dalby  was  called  and  re-examined  by  the 
jury  and  the  court. 

In  the  progress  of  the  cause,  the  Com- 
monwealth proposed  to  introduce  the  dying 
declarations  of  the  deceased;  which  were 
objected  to  by  the  prisoner;  but  admitted 
by  the  court ;  and  the  prisoner  excepted.  It 
appears  from  the  record  that  the  testimony 
was  taken  down  at  length  under  the  super- 
vision of  the  judge,  and  is  given  in  full  in 
the  exception.  The  only  question  was, 
whether  the  deceased  had  given  up  all 
hope  of  living  when  the  declarations  were 
made.  He  received  the  wound  which  caused 
his  death,  on  the  26th  of  January,  and  died 
on  the  28th.  The  physicians  who  dressed 
the  wound  had  no  hope  of  his  recovery, 
though  another,  who  was  called  in  to  see 
him,  did  have  at  first  some  hope.  One  of 
them  says : — I  heard  Mr.  Bruce  at  no  time 
express  any  hope  of  recovery.  He  was  pre- 
paring for,  and  apprehensive  of,  death  all 
the  time.  He  frequently  so  expressed  him- 
self. Another  of  the  physicians  says : — Mr. 
Bruce  was  under  the  impression  he  would 
die;  and  was  so  impressed  all  the  time. 
And  also  another  physician,  who  said  he 
manifestly  thought  he  would  die  from  his 
wound.  Witness  often  heard  him  express 
himself,  and  never  heard  him  express  a 
different  opinion.  They  all  testify  to  his 
frequently  repeating  the  expression,  **what 


a  horrid  death."  It  was  in  proof,  too,  that 
he  made  his  will ;  and  he  requested  one  of 
the    witnesses  to  take    an    interest   in    his 

former  servants,  and  said  he  had  left 
658      them  a   homestead   for  *each  family. 

These  conversations,  however,  re- 
ferred to  by  the  witnesses,  were  on  the  day 
be  received  the  wound.  Another  witness 
stated  that  he  sat  up  with  the  deceased  the 
last  night  of  his  illness,  from  a  quarter  to 
twelve  o'clock  till  daylight.  The  deceased 
was  asleep  when  the  witness  went  in.  When 
he  awoke,  the  witness  said  to  him,  **01d 
man,  you  have  had  a  very  good  nap."  He 
said  **yes;"  **who  knows  but  I  may  get 
well." 

Dr.  A.  S.  Dillon,  a  witness  introduced  by 
the  prisoner,  stated  that  he  called  on  the 
deceased  the  morning  after  he  received  his 
wound.  In  reply  to  some  enquiries  made 
of  him  by  the  deceased,  the  witness  made 
some  remarks  touching  the  character  of  his 
wound,  and  endeavored  to  speak  cheeringly 
to  him.  Just  about  then,  very  unexpectedly 
to  the  witness,  he  made  a  remark,  in  which 
were  these  words: — **I  did  not  know  he  had 
cut  me,  *  *  and  had  coupled  with  these  words 
the  word  **when,"  or  ** where."  Witness 
was  more  inclined  to  think  he  said  **when." 
Thus: — **I  did  not  now  when  he  had  cut 
With  some   earnestness  witness   in- 


yt 


me. 

terposed  and  stopped  him,  and  told  deceased 
he  did  not  expect  or  wish  him  to  make  any 
statement  to  witness.  Witness  inferred 
from  his  manner,  that  deceased,  intended 
to  give  him  a  statement  of  the  affair;  and 
witness  did  not  wish  to  hear  it.  Witness 
thinks  he  had  given  a  complete  sentence. 
The  attorney  for  the  Commonwealth  moved 
the  court  to  exclude  the  further  testimony 
of  the  witness,  on  the  ground  that  the  de- 
ceased had  not  made  to  the  witness  a  com- 
plete statement;  which  motion  the  court 
sustained,  and  would  not  permit  the  witness 
to  testify  further,  and  excluded  the  testi- 
mony above  stated.  To  which  opinion  of 
the  court  the  prisoner  excepted. 

After  the  jury  had  retired  to  consider  of 
their  verdict,  they  returned  into  court ;  and 
one    of   them    stated,    that    he  wished  the 

instructions  of  the  court  as  to  the 
659      *law     of     self-defence.       Whereupon 

the  court  proceeded  to  give  in  writing 
instructions  to  the  jury,  as  follows:  '*To 
avail  of  the  doctrine  of  self-defence,  a  man 
must  not  have  provoked  a  quarrel;  and 
must  have  avoided  a  collision  with  his  ad- 
versary so  far  as  he  could  do  so  without 
putting  his  own  life  in  extreme  peril.  But 
when  he  could,  without  such  danger  to  his 
own  person,  withdraw  from  the  conflict,  to 
kill  his  adversary  is  not  a  just  exercise  of 
the  right  of  self-defence. ' '  To  which  ruling 
of  the  court  the  prisoner  again  excepted. 

The  statement  of  the  reading  of  a  part  of 

the    evidence   of  the  witness  Dalby,  in  the 

absence    of   the    prisoner,    is   given  in  the 

!  record  as  immediately   preceding  the  appii- 

I  cation    of   the  juror   mentioned    in  the  last 

I  exception ;  and  may  have  been   intended  to 

constitute  a  part  of  the  statement  included  in 

that   exception,    but   it  is  not  contained  in 


236 


ig  GRATT. 


Jackson  r.  Thb  Commonwealth. 


660,  661,  662 


the  bill  of  exception,  and  is  not  expressly 
excepted  to;  but  it  is  given  as  a  part  of  the 
record. 

The  jury  found  the  prisoner  g'uilty  of 
murder  in  the  second  degree ;  and  fixed  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  five  years ;  and  he  was  sentenced 
accordingly. 

There  was  a  motion  for  a  new  trial,  which 
was  overruled ;  and  the  prisoner  excepted ; 
bat  it  is  unnecessary  to  notice  it  further. 
The  prisoner  applied  to  this  court  for  a  writ 
of  error,  which  was  awarded. 

Berkeley,  for  the  prisoner : 

1st.  Upon  the  question  of  the  effect  of 
reading  the  evidence  of  the  witness  Dalby 
in  the  absence  of  the  prisoner,  referred  to 
Sperry's  case,  9  Leigh  623;  Hooker's  case, 
13  6ratt.  763;  Wade's  case,  12  Georgia  R. 
25;  Witt's  case,  5  Coldw.  R.  18;  Scagg's 
case,  8  Smeedes  &  Marsh.  R.    722 ;  Bennett 

6  Head's  Iread.  Cas.  451,  edi.  1857.  And 
be   insisted    that   it    was    not    a    question 

whether  the  prisoner  had  suffered  harm 
660  by  the  reading  of  *^the  testimony ;  but 
it  is  enough  that  harm  might  have 
been  done.  Lithgow's  case,  2  Va.  Cas.  297 ; 
Wormley's  case,  8  Gratt.  712;  Whitfield's 
case,  supra;  Wash's  case,  16  Gratt.  530. 
And  he  insisted  further,  that  the  counsel 
could  not  consent  so  as  to  bind  the  prisoner. 

2d.  Upon  the  law  of  self-defence  he  in- 
sisted :~That  the  construction  of  the  court, 
confirming  the  right  to  a  case  in  which  the 
accused  has  not  provoked  the  quarrel,  and 
where  there  is  extreme  peril  of  life,  was 
erroneous.  That  where  the  accused  has 
provoked  the  quarrel,  if  he  afterwards  seeks 
to  decline  the  fight,  and  is  too  fiercely  set 
npon  to  retreat  with  safety,  he  may  kill  his 
assailant.  Hale's  P.  C.  479;  Appendix 
to  Wharton  on  Homicide,  p.  451.  That  to 
justify  the  taking  life  there  need  be  only 
reasonable  fear  of  great  bodily  harm.  1 
Arch.  Cr.  Pr.  and  PI.  223,  793,  edi.  1860; 
Wharton  on  Homicide  216,  217,  223,  229, 
1026-1028;  Appendix  456;  Chorler  v.  People, 
2  Comst.  R.  193;  Id.  643,  659;  Rex  v. 
Fagent,  7  Car.  &  Payne  238. 

3d.  That  the  deceased  must  have  no  hope 
of  living  in  order  to  the  admission  of  his 
statements  as  evidence.  Dunn  v.  State,  2 
Ark.  R.  229;  1  Greenl.  Evi.  184,  {  156,  note 
1 ;  2  Russell  on  Crimes  755 ;  Rex  v.  Fagent, 

7  Car.  &  Payne  238,  39  Eng.  C.  h.  R.  701 ; 
State  V.  Center,  35  Verm.  R.  378;  Wharton's 
Amer.  Cr.  Law,  {  672. 

4th.  That  the  evidence  of  Dillon  should 
have  been  admitted. 

5th.  The  prisoner  should  have  pleaded  in 
the  County  court,  before  he  was  sent  to  the 
Circuit  court. 

The  Attorney  General,  for  the  Common- 
wealth. It  is  submitted  on  the  part  of  the 
Commonwealth,  that  there  is  no  sufficient 
error  assigned  by  the  prisoner  to  justify 
this  court  in  setting  aside  the  judgment  of 
the  court  below. 

The  last  error  assigned  by  the  prisoner 
will    be    the    first    noticed    by    the    Com- 
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monwealth,    for   the  reason   that,  *if 

this  error  be  sustained  by  the  Court 
of  Appeals,  it  will  be  unnecessary  to  ex- 
amine any  of  the  other  errors  assigned. 
This  error  strikes  at  once  at  the  jurisdiction 
of  the  Circuit  court;  and  it  is  claimed  for 
the  accused,  that,  under  the  provisions  of 
the  act  of  the  general  assembly  of  1866-7, 
chap.  208,  p.  931,  **that  trials  for  felony 
shall  be  in  the  County  courts,  &c.,  except 
that  a  person  indicted  for  an  offence  pun- 
ishable with  death,  *may,  upon  his  arraign- 
ment, demand  to  be  tried  in  the  Circuit 
court,'  &c. ;  and  that  upon  this  demand, 
the  prisoner  shall  be  remanded  for  trial  in 
the  Circuit  court;"  and  that  although  the 
prisoner  upon  his  arraignment  exercised 
his  right  and  demanded  to  be  tried  in  the 
Circuit  court,  yet  the  County  court  erred  in 
allowing  him  to  exercise  his  rights  in  this 
behalf  before  he  had  pleaded  to  the  indict- 
ment, and  that  the  Circuit  court  erred  in 
allowing  the  pleadings  to  be  made  up  after 
the  case  had  reached  that  court. 

There  is  nothing  in  the  statute  requiring 
the  accused  to  plead  before  being  remanded 
to  the  Circuit  court  for  trial.  The  words 
of  the  statute  are,  *^may,  upon  his  arraign- 
ment, demand  to  be  tried  in  the  Circuit 
court,"  Ac.  This  provision  is  for  the  con- 
venience and  benefit  of  the  prisoner.  It 
might  not  be  convenient  for  him  to  enter 
his  plea  at  the  time  of  his  arraignment; 
especially  if  he  contemplated  delay  by 
having  his  case  submitted  to  another  tribu- 
nal. Arraignment  is  one  thing ;  pleading 
is  another.  The  one  is  the  act  of  the  Com- 
monwealth ;  the  other,  the  act  of  the  pris- 
oner; and  it  seems  that  he  is  left  free  to 
exercise  this  right  after  the  same  is  re- 
manded to  the  Circuit  court.  It  is  humbly 
submitted,  that  the  authorities  cited  by  the 
prisoner  in  support  of  this  error,  do  not 
sustain  his  view  of  the  case.  In  Matthew's 
case,  18  Gratt.  969,  it  will  be  seen  that  the 
prisoner  exercised  the  right  of  pleading 
after  his  cause  had  reached  the  Circuit 
court ;  and  although   the   Court  of  Appeals 

did  not  pass  upon  the  question  in  that 
662      case,  *it  would  seem  that  the  practice 

of  pleading  in  the  Circuit  court  in 
such  cases  was  at  least  recognised  by  the 
Court  of  Appeals. 

2.  The  first  error  relied  upon  by  the  pris- 
oner, when  compared  with  the  facts  shown 
by  the  record,  do  not  show  such  error  or 
misconduct  on  the  part  of  the  court  as  will 
justify  a  new  trial.  The  authority  cited 
by  the  appellant,  in  the  case  of  Sperry  v. 
Commonwealth,  9  Leigh  623,  is  not  contro- 
verted, when  properly  applied;  but  in  this 
case,  accused  was  brought  into  court,  and 
the  witness  re-examined  in  his  presence  by 
the  jury,  and,  it  seems,  was  not  objected 
to  by  the  accused.  No  injustice  seems  to 
have  been  done  the  accused  by  the  reading 
of  a  part  of  the  evidence,  as  taken  down, 
as  the  witness,  being  re-examined,  must 
have  satisfied  the  jury  as  to  the  correctness 
of  the  evidence  of  the  witness.  If  the  evi- 
dence read  was  not  the  true  evidence  of 
Dalby,    certainly   testimony,    as  given   by 
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himself  to  the  jury,  after  the  reading,  was 
the  true  evidence. 

3.  As  to  self-defence,  the  court  below  sub- 
stantially stated  the  law,  to  the  jury  at 
least,  as  it  is  defined  by  the  Court  of  Ap- 
peals, in  the  case  of  Vaiden.  See  12  Gratt. 
717.  The  prisoner  lays  the  rule  down  too 
broadly ;  court  has  a  right  to  charge  the 
jury  in  criminal  cases. 

4.  As  to  dying  declarations.  Can  it  be 
said  that  dying  declarations  of  Bruce  were 
given  to  the  jury?  It  is  true,  the  record 
states  that  the  court  allowed  the  statement 
made  by  Bruce  to  witness  I^yle,  to  go  to  the 
jury  as  dying  declarations.  If  the  state- 
ments of  Bruce  are  relied  on  as  dying  dec- 
larations, they  should  have  been  given  to 
the  jury,  for  the  reason  that,  from  the  time 
he  was  stabbed  to  his  death,  he  expressed 
the  constant  apprehension  of  death,  and  the 
belief  that  he  would  die.  He  seems  to  have 
been  fully  satisfied  in  his  mind  that  he 
must   die.     But  suppose   the   evidence  not 

good,  in  the  strictest  sense,  as  dying 
663      declarations,  ♦they  are  certainly  good 

evidence  as  forming  a  part  of  the  res 
gestae.  See  Livingston's  case,  14  Gratt. 
592;  also  Vass's  case,  3  Leigh  786;  HilPs 
case,  2  Gratt.  594 ;  1  Greenl.  Hv. ,  |  156  to 
162;  Bull's  case,  14  Gratt.  613. 

5.  The  rule  of  evidence  is  well  established, 
that  a  party  cannot  give  in  evidence  a  mere 
part  of  what  a  witness  said— if  any  part  is 
to  be  heard,  it  must  be  all  that  was  said ; 
garbled  statements  must  be  excluded ;  and 
as  A.  8.  Dillon  could  not  state  all  that  was 
said,  he  was  properly  ruled  out  by  the  court. 

DORMAN,  J.  The  question  raised  in  this 
case  respecting  the  right  of  a  prisoner  to 
plead  or  not,  upon  his  arraignment  in  the 
County  court,  when,  under  the  statute,  he 
makes"  a  demand  to  have  a  trial  in  the  Cir- 
cuit court,  and  what  is  meant  by  arraign- 
ment in  that  clause  of  the  statute,  have,  at 
this  term,  been  already  determined  by  this 
court,  in  its  decision  in  the  case  of  White- 
head V.  The  Commonwealth. 

The  first  ground  of  error  alleged  in  the 
petition  of  the  prisoner,  is,  that  after  the 
evidence  was  closed  and  the  jury  had  retired 
to  consult  upon  their  verdict,  differing  as 
to  the  testimony  of  one  of  the  witnesses, 
they  came  into  court,  requested  to  hear 
again  the  testimony  of  this  witness,  the 
court  permitted  a  portion  of  the  testimony 
of  the  witness,  as  taken  down,  to  be  read 
in  the  absence  of  the  prisoner  as  well  as 
the  witness.  From  the  record  it  appears, 
that  sometime  during  the  reading  of  the 
notes  of  this  testimony,  the  prisoner  was 
brought  into  court ;  and  also,  that  the  wit- 
ness, being  afterwards  present,  was  re-ex- 
amined, by  consent  of  all  parties. 

How  much  of  the  testimony  as  taken  down 
was  read,  in  the  absence  of  the  prisoner, 
does  not  appear.  From  the  way  it  is  men- 
tioned, it  must  be  presumed,  that  a  consid- 
erable portion  of  it  was  thus  read  to  the 
jury  in  the  prisoner's  absence.  No 
664  principle  is  supposed  *to  be  better 
settled,  and,  in  all   criminal  trials  of 


the  grade  of  felony,    more   rigidly  adhered 
to  than  that  in  all  such  trials,  the  prisoner 
has   a    right   to  be   present  in  every  stage 
from  the  arraignment   to  the   rendition    of 
the    verdict.     It  is  held  to  be   a  right  of 
which  he  cannot  be  deprived,  and  which  he 
cannot  waive.     So  imperative  is  the  rule  of 
law,    that   no   part  of  the  trial  can  proceed 
without  him.     If   witnesses  are  examined, 
he  must  have  an   opportunity   to  hear  and 
know  what  they  say.     If  notes  of  the  testi- 
mony are,  afterwards,  read  to  the  jury,    it 
is  no  less  his   privilege   and   right  to  hear 
the  reading  of  it.     How  much  influence  the 
reading  of  the   testimony   in  this  case  may 
have  had  upon  the  minds  of  the  jury,    it  is 
impossible  to  determine.     It   is  not,    ho^w- 
ever,  a  question,  whether  the  effect  of  the 
reading  of  the  testimony,    in   his  absence, 
was  unfavorable   to   him,    or  otherwise,  or 
how  far  his  case  was   affected  by  it,  if  at 
all.     Under  the  established  and  safe  practice 
in  criminal  proceedings,  the  reading  of  this 
testimony  was  irregular  and  in  violation  of 
the  rights   of  the   prisoner,    who  must  be 
present  at  every   part  of  the   proceedinn. 
In  his  absence,  there  can  be  no  trial.     The 
law  provides  for  his  presence.     And  every 
step  taken  in  his  absence  is  void  and  vitiates 
the    whole    proceeding.     On    this  point  all 
authorities  agree.     And  no  question  can  be 
raised,  as  to  the  extent  of  the   injury  done 
to  the  prisoner,  or  whether  any  injury  re- 
sulted   from    his   not  being  present.     Cir- 
cumstances might  occur,   were  the  practice 
to  obtain,  where  great  wron^  would  result. 
The  possibility  of   wrong  is  sufficient   to 
secure  in  all  trials,  involving  life  and  lib- 
erty, the  rigid  enforcement  of  the  law. 

Bishop  on  Criminal  Procedure,  {  687,  says, 
''The  prisoner  cannot  be  deprived  of  his 
right  to  be  present  at  all  stages  of  the 
trial."  i  688,  he  states,  '<In  a  case  of  fel- 
ony or  treason,  the  prisoner  must  be 
665  present  during  *^the  whole  of  the  trial, 
including  the  giving  in  of  the  evi- 
dence and  the  rendition  of  the  verdict." 
The  reading  the  testimony  of  a  witness,  at 
the  request  of  the  jury,  who  differed  about 
it,  constituted  a  part  of  the  trial,  **the  giv- 
ing in  of  the  evidence. "  It  may  have  been 
the  part  of  the  trial  which  determined  the 
character  of  the  verdict,  and  the  accused 
had  a  right  to  be  present  and  know  all  that 
was  said  or  done  on  his  trial. 

In  Andrews  v.  The  State,  2  Sneed's  R. 
550,  the  court  declares,  ''In  criminal  cases 
of  the  grade  of  felony,  where  the  life  or 
liberty  of  the  accused  is  in  peril,  he  has 
the  right  to  be  present,  and  must  be  present 
during  the  trial  and  until  the  flnal  judg- 
ment." This  decision  was  placed  in  part 
upon  the  bill  of  rights  in  Tennessee.  But 
it  is  questionable,  whether,  in  criminal 
trials  under  the  general  law  regulating  such 
trials,  a  party  accused  has  not  every  privi- 
lege granted  by  that  bill  of  rights.  See, 
also,  Witt's  case,  5  Coldw.  R.  11 ;  People  v. 
Perkins,  1  Wend.  R.  91 ;  Rex  v.  Streek,  2 
Carr  &  Payne's  R.  413. 

In   Wade   v.    The   State  of   Georgia,   12 
Georgia  R.  25,  it  is  declared,    "The   court 
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has  no  more  authority,  under  the  law,  to 
read  over  testimony  to  the  jury,  afiPecting 
the  life  or  liberty  of  the  defendant,  in  his 
absence,  than  it  has  to  examine  the  wit- 
nesses in  relation  thereto,  in  his  absence. 
The  defendant  has  not  only  the  right  to  be 
confronted  with  his  witnesses,  but  he  has 
also  the  right  to  be  present,  and  see  and 
hear  all  the  proceedings  which  are  had 
against  him  on  the  trial  before  the  court. 
It  is  said,  the  presumption  must  be,  that 
the  court  read  the  testimony  correctly,  and 
read  over  all  that  was  declared  against 
the  defendant;  therefore  he  was  not  in- 
jured. The  answer  is,  it  was  the  legal  right 
and  privilege  of  the  defendant,  to  have  been 
present  in  court,  when  this  proceeding  was 
had  before  the  jury,  in  relation  to  the  tes- 
timony delivered  against  him ;  and  he 
666  is  to  be  ^considered  as  standing  upon 
all  his  legal  rights,  waiving  none  of 
them. ' ' 

These  are  citations  sufficient  to  show  the 
strict  adherence  to  the  rule  in  all  trials 
where  the  life  and  liberty  of  the  accused  is 
in  jeopardy.  The  law  is  made  for  the  pro- 
tection of  the  citizeu,  and  all  are  alike 
amenable  to  its  penalties  and  entitled  to  its 
immunities.  Whatever  may  be  the  turpitude 
of  his  offence,  however  great  his  criminal- 
ity, every  man  has  a  right  to  an  impartial 
trial  according  to  law,  and,  till  found  gfuilty 
by  his  peers,  that  law  presumes  him  inno- 
cent ;  and  gives  him  the  right  to  be  present, 
to  see  and  know  all  that  is  said  or  ^one  by 
the  court  affecting  his  case.  From  reason 
and  authority  it  seems  to  be  clear,  that  the 
court  erred  in  permitting  any  part  of  the 
testimony  taken  down  to  be  read  over  to 
the  jury  in  the  absence  of  the  accused. 

The  third  ground  of  error  alleged  in  the 
petition  of  the  prisoner,  is  the  admission  of 
statements  of  the  deceased  as  dying  decla- 
rations. The  law  controlling  the  admission 
of  this  species  of  evidence  is  well  settled. 
The  only  difficulty  arises  in  its  application 
to  the  facts  of  a  particular  case.  So  diverse 
are  these  facts,  and  so  varied  in  all  the  cir- 
cumstances attending  each  case,  that  em- 
barrassment often  arises  in  the  proper 
application  of  the  law  to  the  facts  shown 
to  exist.  The  apparent  conflict  in  the  de- 
terminations on  this  point,  proceed  mainly 
from  the  imperfect  understanding  of  these 
attending  circumstances.  It  is  difficult 
often  to  present  them  fully  and  correctly 
in  a  record  of  the  case.  Much,  in  every 
trial,  must  be  left  to  judicial  discretion,  and 
the  presumptions  must  be  in  favor  of  a 
right  exercise  of  such  discretion  by  the 
court.  Yet,  in  the  haste  and  excitement  of 
a  trial,  errors  may,  and  do  occur,  calling 
for  correction  by  an  appellate  tribunal. 
These  dying  declarations  are  an  anomaly 
in  the  reception  of  evidence,  and  are 
667  only  admissible  where  all  *hope,  not 
only  of  ultimate  recovery,  but  of  a 
prolonged  continuance  of  life,  has  left  the 
mind  of  the  person  making  them.  In  Rex 
V.  HajTward,  6  Car.  A  Payne  R.  157,  Chief 
Justice  Tindal  thus  expresses  the  rule: 
**Any   hope   of   recovery,   however  slight. 


existing  in  the  mind  of  the  deceased  at  the 
time  the  declaration  is  made,  would  un- 
doubtedly render  the  evidence  of  such  dec- 
larations inadmissible.'*  See,  also,  1 
Wharton's  Am.  Crim.  Law,  {  671.  In  Bull's 
case,  14  Gratt.  620,  it  is  thus  laid  down : 
**The  rule  of  law  is  now  well  settled,  that 
to  render  dying  declarations  admissible 
evidence,  they  must  be  shown  to  have  been 
made  when  the  declarant  is  under  a  sense 
of  impending  death,  and  without  any  ex- 
pectation or  hope  of  recovery." 

In  the  evidence  disclosed  in  this  record, 
there  is  much  which  would  brin^  these  dec- 
larations of  the  deceased  within  the  rule 
as  above  laid  down.  He  seemed  impressed 
with  the  belief,  that  he  must  soon  die  of 
the  wound  inflicted  upon  him.  He  generally 
so  expressed  himself.  In  preparation  for 
death,  he  made  his  will ;  yet,  after  these 
declarations  were  made,  he  used  an  expres- 
sion as  to  himself,  which  seemed  to  indicate, 
that  all  hope  of  recovery  was  not  gone  from 
his  mind.  When  told  by  an  attendant  that 
he  had  had  '^a  good  nap,"  he  replied,  **yes,*' 
**who  knows  but  I  may  get  well."  This 
certainly  implies  the  existence  in  his  mind 
of  a  possibility,  if  not  a  probability,  of 
recovery.  It  would  seem  that  at  that  time 
he  was  not  ** without  any  expectation  or 
hope  of  recovery."  Prom  all  the  attendant 
circumstances  of  this  case,  as  presented  in 
the  record,  the  conclusion  reached  is,  that 
these  declarations  were  inadmissible. 

The  flfth  ground  of  error  alleged  in  the 
petition  of  the  prisoner  is,  that  the  court 
erred  in  its  refusal  to  admit  the  testimony 
of  the  witness  Dillon,  respecting  the  state- 
ment of  the  deceased  to  him.  This  will  be 
more  clearly  presented  by  quoting  from 
668  the  testimony.  On  *page  99,  the  wit- 
ness says:  **Just  about  then,  very 
unexpectedly  to  me,  he  made  a  remark,  in 
which  were  these  words:  *'I  did  not  know 
he  had  cut  me,"  and  had  coupled  with  these 
words  the  word  **when,"  or  * 'where ;"  I  am 
more  inclined  to  think  he  said  when ;  thus, 
**I  did  not  know  when  he  had  cut  me." 
With  some  earnestness  on  my  part  I  inter- 
posed and  stopped  him ;  I  told  him  I  did  not 
expect  him  to  make  a  statement,  nor  did  I 
wish  him.  I  inferred  from  his  manner  that 
he  intended  to  give  me  a  statement  of  the 
affair,  and  I  did  not  wish  to  hear  it.  I 
think  he  had  given  a  complete  sentence." 

In  the  way  this  sentence,  or  part  of  one, 
was  uttered  by  the  deceased,  it  plainly 
presents  a  portion,  and  probably  only  a  very 
small  portion,  of  the  facts  designed  to  be 
communicated  when  uttered.  There  is  not 
from  the  record  the  slightest  reason  to  con- 
clude that,  as  it  stands,  this  expression 
was  intended  to  be  the  whole  truth  respect- 
ing the  circumstances  of  the  death  of  the 
deceased,  or  any  considerable  portion  of 
them.  Were  it  certain  even  the  sentence 
was  completed,  it  was  manifestly  only  the 
commencement  of  a  narrative,  which  was 
interrupted.  The  witness  is  not  certain  as 
to  the  expression  itself.  Whether  the  de- 
ceased said  when,  or  where,  may  be  impor- 
tant.    The  impropriety  of  the  admission  of 
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this  testimony  would  seem  to  be   settled  by 
adjudications  of  this  State. 

In  Vass's  case,  3  Gratt.  864,  the  court 
say:  ** If  facts  be  stated,  which  are  obvi- 
ously designed  b^'  the  party  who  states  them 
to  be  connected  with  other  facts  which  he 
is  about  to  disclose,  and  to  be  qualified  by 
them,  so  that  the  narration  should  form  an 
entire  and  complete  history  of  the  whole 
transaction,  and  before  the  purposed  dis- 
closure is  made  it  be  interrupted,  and  the 
narrative  remains  unfinished,  such  particu- 
lar declaration  would   not   be   admissible." 

See,  also,  Finn's  case,  5  Rand.  701. 
669  *From  these  adjudications  upon  the 
point,  and  from  principle,  the  rejec- 
tion of  this  testimony  by  the  court  on  the 
trial  must  be  held  correct,  and  that  the  tes- 
timony ought  not  to  have  been  received. 

The  other  grounds  of  alleged  error  in  the 
petition  of  the  prisoner  are  not  held  to  be 
well  taken,  and  the  action  of  the  court  below 
upon  them  must  be  sustained.  We  do  not 
intend,  however,  to  decide  that  the  law  of 
self-defence,  as  declared  by  the  court,  is  so 
full  as  to  embrace  all  the  law  in  reference 
to  this  point.  But  as  a  new  trial  will  be 
ordered,  it  is  deemed  unnecessary  to  dwell 
longer  upon  it. 

The  judgment  of  the  court  must  be  re- 
versed, and  a  new  trial  ordered. 

The  other  judges  concurred  in  reversing 
the  judgment. 

Judgment  reversed. 


DYING  DECLARATIONS. 

1.  Definition. 

2.  When  Admissible. 

8.  Situation  of  the  Party  Who  Makes  Them. 

4.  Interval  of  Time  between  the  Declarations  and 

Death. 
6.  Requisite  Preliminary  Proof. 

6.  Admissibility— Discretion  of  Ck)art 

7.  Res  Gestae. 

I.  Definition.— Dylnff  declarations  are  statements 
of  material  facts  conceminflr  the  cause  and  cir- 
cumstances of  homicide,  made  by  the  victim  under 
the  solemn  belief  of  impending  death,  the  effect  of 
which  on  the  mind  is  regarded  as  equivalent  to  the 
sanctity  of  an  oath.  They  are  substitutes  for  sworn 
testimony,  and  must  be  such  narrative  statements 
as  a  witness  might  properly  give  on  the  stand  if 
living.    6  Am.  &  Eng.  Enc  Law  106. 

The  principle  upon  which  in  case  of  homicide  the 
dying  declarations  of  the  deceased  are  admitted  in 
evidence  is  that  they  are  declarations  made  in 
extremity,  under  a  sense  of  impending  death,  and, 
therefore,  when  every  hope  of  the  world  is  gone; 
when  every  motive  to  falsehood  is  silenced  and  the 
mind  Is  induced  by  the  most  powerful  consideration 
to  speak  the  truth— a  situation  so  solemn  and  awful 
is  considered  by  the  law  as  creating  the  most  im- 
pressive of  sanctions.  Swisher  v.  Com..  86  Gratt 
963;  Hall  v.  Com.,  80  Va.  177,  15  S.  E.  Rep.  517;  Bull  v. 
Com.,  14  Gratt  618. 

a.  When  Admissible.— A  person  while  dying  re- 
marked to  his  sister  that  it  was  hard  to  die  by  the 
hand  of  another  and  leave  his  family.  This  state- 
ment was  held  inadmissible  as  a  dying  declaration, 
"because  the  death  of  the  deceased  was  not  the  sub- 


ject of  the  charge  and  the  circumstances  of  the 
death  were  not  the  subject  of  the  dying  declara- 
tions.   Crookham  v.  State,  5  W.  Va.  513. 

DeclsrAtioos  of  Opinion  Not  Admissible.- "Dying 
declarations,  being  a  substitute  for  sworn  testi- 
mony, must  be  such  narrative  statements  as  would 
be  admissible  had  the  dying  person  been  sworn  as  a 
witness.  If  they  relate  to  facts  which  declarant 
could  have  thus  testified  to,  they  are  admissible. 
♦  •  ♦  Mere  declarations  of  opinion,  which  would 
not  be  received  if  the  declarant  were  a  witness,  are 
inadmissible.  And  it  is  immaterial  whether  the 
fact  that  the  declaration  is  a  mere  opinion  appears 
from  the  statement  itself ,  or  from  other  undisputed 
evidence,  showing  that  it  was  impossible  for  the 
declarant  to  have  known  the  fact  stated.*'  Quoted 
by  English,  J.,  in  State  v.  Burnett  (W.  Va.).  35  S.  E. 
Rep.  988;  Vass  v.  Com.,  8  Leigh  786. 

Distinct  nnd  Complete  Statements  Admissible.- A 
person,  having  received  a  mortal  wound,  and  being 
unable,  in  consequence  of  the  wound,  for  the  greater 
part  of  the  interval  that  elapsed  before  his  death, 
to  speak  at  all,  and  when  able  to  speak,  only  able  to 
utter  a  short  word  or  two,  yet  retaining  his  perfect 
senses  and  understanding,  and  being  under  appre- 
hension of  his  approaching  death,— is  asked.  Did  P. 
V.  strike  you  first?  to  which  he  answered,  yes,  sir: 
Did  P.  V.  stab- you?  to  which  he  also  answered,  yes, 
sir;  Do  you  think  you  are  going  to  die?  to  which  he 
again  answered,  yes,  sir;  and  is  asked  a  fourth  ques- 
tion, which  he  is  unable  to  answer,  but  it  does  not 
appear  what  this  fourth  question  was,  or  whether  it 
had  any  relation  to  the  subject  or  at  what  Interval 
after  the  first  three  it  was  put  to  the  dying  man. 
Beld,  these  are  such  deathbed  declarations,  being 
distinct  and  complete  in  themselves,  as  were  com- 
petent evidence  on  the  trial  of  P.  V.  on  an  indict- 
ment for  the  homicide.  Vass  v.  Com.,  3  Leigh  786,  M 
Am.  Dec.  605. 

But  if  it  had  appeared  that  the  declarations  were 
designed  by  the  dying  man,  to  be  connected  with 
and  qualified  by  other  statements,  and  with  them  to 
form  an  entire  complete  narrative,  and  before  the 
purposed  disclosure  was  fully  made,  it  had  been 
interrupted,  and  the  narrative  left  unfinished: 
such  partial  declarations  would  not  have  been  com- 
petent evidence.  Vass  v.  Com.,  8  Leigh  786.  34  Am. 
Dec.  696;  Jackson  v.  Com.,  19  Gratt  656;  Finn's 
Case.  5  Rand.  701. 

Constitutionality.— Dying  declarations  are  not  con- 
trary to  that  provision  of  the  Bill  of  Rights,— that 
the  accused  has  a  right  to  be  confronted  with  the 
witnesses  against  him.    Hill  v.  Com.,  2  Gratt  5M. 

3.  Situation  of  the  Party  Who  Makes  Them.— It  is  a 
well-settled  rule  of  law  that  to  render  dying  decla- 
rations admissible  evidence,  they  must  be  shown  to 
have  been  made,  when  the  declarant  is  under  the 
sense  of  impending  death  and  without  any  expecta- 
tion or  hope  of  recovery.  Swisher  v.  Com..  26  Gratt 
963;  Hill  V.  Com..  2  Gratt  594;  Bull  v.  Com.,  14  Gratt 
618;  Vass  v.  Com..  8  Leigh  786;  Jackson  v.  Com.,  19 
Gratt  656;  King  v.  Com.,  2  Va.  Cas.  78;  Gibson  v. 
Com.,  2  Va.  Cas.  Ill;  Puryear  v.  Com..  88  Va.  51.  1  S. 
E.  Rep.  512;  Hall  v.  Com.,  89  Va.  171, 15  S.  E.  Rep.  517. 

Subsequent  Hope  of  Recovery.— A  hope  of  recovery 
subsequently  entertained  will  not  affect  the  admis- 
sibility of  a  declaration  made  under  the  conscious- 
ness of  impending  death.  The  question  is,  always, 
did  the  deceased,  at  the  time  the  declarations  were 
made,  have  the  consciousness  that  death  was  im- 
pending, and  have  no  expectation  or  hope  of  recov- 
ery?  If  the  declarations   were  made   under   the 
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sense  of  impending  dlBsolatlon,  and  a  consciousness 
of  tbe  awfnl  occasion,  the  principle  is  not  affected 
by  the  fact  that  on  other  days,  when  enconraared  hy 
others  he  may  have  expressed  some  slight  hope  of 
recoTery.  unless  such  expressions  taken  together 
ivith  all  the  circumstances  of  the  case,  show  that  he 
had  hope  of  recorery  when  the  declarations  offered 
were  made.    Swisher  t.  Com.,  96  Oratt.  90S. 

Bat  in  Jackson  ▼.  Com.,  19  OratL  660,  it  was  held 
that  the  declarations  of  one,  who  seemed  impressed 
with  the  belief  that  he  must  soon  die  of  the  wound 
inflicted  upon  him,  and  so  expressed  himself  and 
who  in  preparation  for  death  made  his  will,  hut 
who  after  these  declarations  were  made  used  an 
expression  as  to  himself,  which  seemed  to  indicate 
thst  all  hope  of  recovery  was  not  ffone  from  his 
mind,  were  not  admissible  as  dying  declarations. 

4.  Interval  of  Tins  bstwMB  the  Declanrtleos  and 
Dcsth.— But  the  fact  of  the  declarations  not  beinv 
made  immediately  previous  to  death,  will  not  ex- 
clude them,  provided  the  deceased  was  conscious  at 
the  time  he  made  them  that  he  was  in  a  dyinff  con- 
dition. It  is  the  Impression  of  almost  Immediate 
dlKoIution,  and  not  the  rapid  succession  of  death  In 
point  of  fact,  that  renders  the  testimony  admissible. 
HOI  V.  Com..  2  Gratt.  6M:  Swisher  v.  Com.,  96  Oratt. 
Ml:  Hall  v.  Com.,  89  Va.  171, 15  a  E.  Rep.  617. 

5.  RsquMte  PreHaloary  Proof.— In  a  prosecution 
for  murder  the  offer  of  dying  declarations  should 
he  preceded  by  evidence  that  they  were  actually 
made  in  expectation  of  impending  death.  It  is  not 
necessary  that  the  injured  person  should  have 
stated  that  they  were  made  in  that  expectation:  it 
is  enouffh  if  it  satisfactorily  appears,  in  any  way, 
that  they  were  made  under  that  sanction;  whether 
it  be  directly  proved  by  the  express  lauffuaflre  of  the 
declarant  or  be  inferred  from  his  conductor  other 
circumstances  of  his  case.  Hill  v.  Com.,  9  Oratt. 
104:  Swisher  t.  Com.,  96  Oratt  968;  Vass  v.  Com.,  8 
Lelffh  786:  Hall  v.  Com.,  89  Va.  171.  16  S.  £.  Rep.  617. 

And  it  Is  incnmbent  upon  the  party  offering  the 
dying  declarations  of  a  deceased  person  in  evidence 
to  show  that  they  were  made  under  sense  ot  im- 


pendinc^  death  without  expectation  or  hope  of  recov- 
ery.   Hill  V.  Com. ,  8  Oratt  694. 

6.  Admissibility— DIscretloa  of  the  Court.--lt  is  the 
function  of  the  court  to  decide  whether  the  dyintr 
declarations  sought  to  be  introduced  were  made 
under  a  sense  of  impending  death  without  any 
expectation  or  hope  of  recovery:  and  it  is  the  usual 
practice  for  the  court  to  decide  this  question  before 
aUowiuff  the  declarations  to  ff o  to  the  jury  as  evi- 
dence. To  establish  the  prerequisite  facts,  it  is  not 
necessary  that  the  declarant  shall  express  a  belief 
or  conviction  that  he  must  or  will  die.  They  may  be 
reasonably  inferred  from  attendant  facts  and  cir- 
cumstances, as  any  other  fact  of  Judicial  ascertain- 
ment Swisher  v.  Com.,  26  Oratt  968;  Hill  v.  Com.,  9 
Oratt  694;  Bull  v.  Com.,  14  Oratt  618;  Vass  v.  Com., 
8  Leiffh  786:  State  v.  Cain.  80  W.  Va.  979. 

But  the  court  can  determine  only  as  to  the  admis- 
sibility of  dying  declarations.  Their  weight  or 
credit  must  be  left  to  the  Jury.  Vass  v.  Com.,  8 
Lei«rh786. 

It  is  not  error  for  the  court  in  the  presence  of  the 
Jury  to  hear  evidence  to  lay  the  foundation  for 
admitting  the  dylnv  declaration  of  the  deceased, 
especially  where  the  court  admonishes  the  Jury 
that  the  evidence  is  not  for  them  but  for  the  court 
alone.    State  v.  Cain,  90  W.  Va.  979. 

And  if  the  court  permits  the  dying  declarations  of 
the  deceased  to  be  given  in  evidence  to  the  Jury, 
reserving  the  question  whether  they  are  made  un- 
der an  expectation  of  death,  and  it  appears  from  the 
testimony  that  they  were  made  in  expectation  of 
death,  and  were  therefore  competent  testimony,  this 
is  no  error  of  which  the  prisoner  can  complain.  Hill 
V.  Com.,  9  Oratt  604. 

7.  Ros  QsstB*— Statements  of  deceased  in  arUeulo 
tnortitt  and  in  presence  of  accused  that  accused 
killed  her  with  poison  in  whiskey  given  shortly 
previous  is  admissible  as  part  of  res  getUt—za  dying 
declaration,— and  as  statement  in  presence  of  ac- 
cused imdenled  by  him.  Puryear  v.  Com..  88  Va.  61, 
1  S.  B.  Rep.  619.  See  full  discussion  of  "Res  Oestas" 
in  note  appended  to  Jordan  v.  Com.,  26  Oratt  948. 
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673     *The  Richmond  Mayoralty  CaM.* 

April  Term,  1970.  Richmond. 

I.  Statate— BoabUnx  Act— €oiutttattoiial.t— So  mncli 
of  tbe  act  passed  the  5tli  of  March  1870,  styled  the 
enabling  act  as  provides  for  the  appointment  of 
coondlmen  or  trustees  and  mayo^  and  other  offl- 
cen  of  cities  and  towns,  is  constitntionaL 

a.  RsooBstmctloii  Act— WImo  Authority  of  nUttary 
CoflMnodera  Ceased.— The  authority  of  the  military 
commanders  appointed  under  the  reconstmction 
acts  of  congress,  ceased  npon  the  admission  of  the 
State's  representatives  into  congress ;  and  when 
his  authority  ceased  that  of  his  appointees  ceased. 

3.  Act  of  Coogress  Authority  of  Military  Apptflotees 
Co  Hold  Office  Ovor— The  act  of  couirress  of  Janu- 
ary S0th,  1870,  admitting  the  representatives  of 
the  State  into  congress,  does  not  entitle  military 
appointees  to  office  to  hold  over  until  their  suc- 
cessors are  appointed  and  qualify. 

4.  CsBiUtutloa    Aft  6,  |  as— To  What  It  Applios.t— {  S5 

of  Art  8.  of  the  constitution,  applies  only  to  officers 
elected  or  appointed  under  the  constitution,  and 
for  whose  election  or  appointment  it  provides. 

5.  SwM   Art.  6,  S  ao— To  What  It  A|>plios.-{  80,  of  Art 

4  of  the  constitution,  which  provides  among  other 
tHings.  that  there  shall  be  chosen  by  the  electors 
of  every  city  a  mayor,  applies  only  to  a  mayor  to 
be  chosen  under  the  constitution,  at  and  after  the 
time  therein  prescribed  for  the  purpose  ;  and  not 
to  one  appointed  to  perform  the  duties  of  mayor 

TThis  case  will  be  associated  in  the  memory  of  the 
present  generation  of  Virginia  people  with  the 
calamity  which  occurred  in  the  capitol  on  the  87th 
day  of  April  1870. 

From  the  18th  of  ICarch,  there  were  two  persons 
claiming  to  be  mayor  of  the  city  of  Richmond,  each 
of  them  acting  as  mayor,  with  their  respective 
police  force.  Such  a  condition  of  things  of  neces- 
stt7  produced  much  excitement  in  the  city,  and 
this  was  the  greater,  that  these  contesting  mayors 
were  associated  with  different  political  parties. 
To  pat  an  end  to  this  state  of  things  as  speedily  as 
poKlble.  it  was  agreed  by  them  to  prepare  a  case 
andtnbmit  the  questions  at  issue  between  them  to 
tbe  decision  of  the  Supreme  Court  of  Appeals  :  and 
hi  accordance  with  that  agreement  this  case  was 
prepared.  It  was  argued  with  great  zeal  and  abil- 
ity by  B.  T.  Daniel,  James  Neeson  and  John  A.  Mere- 
dith, for  Ellyson.  and  by  L.  H.  Chandler,  H.  H.  Wells 
and  Henry  A.  Wise,  for  Chahoon.  The  whole  city 
awaited  the  decision  with  great  anxiety :  and  a 
larie  number  of  persons  were  present  in  the  court 
room  on  Monday  the  SOth,  in  expectation  that  the 
decision  would  then  be  made  :  but  the  president  of 
tbe  court  announced  that  the  court  was  not  then 
ready  to  make  its  decision  ;  but  that  it  would  be 

^Statate— eaabiing  Act— Constltiitlonal.- See  foot- 
■•<#  to  Teel  V.  Yancey,  88  Gratt  681. 

tArt  6. 1  ao  of  CoBStltatioa— To  What  It  Applies.- In 

Boche  T.  Jones,  87  Va.  485, 13  S.  E,  Rep.  966,  the  court 
In  construing  this  section  of  the  constitution  cited 
tbe  principal  case,  and  said:  "The  section  (1 80,  Art. 
0  Is  merely  enabling,  and  plainly  intended  to  apply 
only  to  officers  to  be  chosen  under  the  Constitution 
after  the  municipal  government  became  fully  and 
rerolarly  established,  and  not  to  officers  appointed 
by  the  act  itself  to  perform  requisite  duties  until  a 
regular  election  could  be  held." 


before  one   could  be  chosen  to  enter  upon  the 
duties  of  the  office  under  the  constitution. 

6.  nuitary  Appototsss  No  Antborlty  frooi  Constlttt* 
ttoB  of  United  States  or  of  the  State.— Whatever 
power  these  military  appointees  to  office  may  have 
had  to  discharge  the  duties  of  their  offices  until 

otherwise  provided  by  law.  they  derived  none 

674  from  the  constitution  of  the  United  States  *or 
of  the  State,  and  It  was  competent  for  the 

legislature  to  terminate  their  power  derived  from 
any  other  source. 

7.  ConatttatloB-l  a  of  Scbednlo-To  What  It  Refers.— 
The  I  8,  of  the  schedule  to  the  constitution,  in 
speaking  of  courts  refers  only  to  courts  of  record, 
and  not  to  mayors'  courts;  which  are  not  courts  of 
record. 

8.  Saawi  Rftsrt  of  Its  Adoption  on  Offloofs.— The  con- 
stitution did  not  continue  any  officers  In  office 
after  its  adoption :  but  intended  to  vacate  all  of 
them  immediately. 

These  cases  were  prepared  by  agreement 
of  the  parties  to  bring  before  the  court 

675  the  question,  whether  *Henr7  K. 
KUyson  or  George  Chahoon  was  the 
major  of  the  ci^  of  Richmond.     Cha- 

676  hoon  was  appointed  in  *1868  bj  Gen- 
eral Schofield,   military  commandant 

of  District  No.  1,  created  by  the  reconstruc- 
tion acts  of  congress,  and  held  the  position, 
when,  on  the  26th  of  January  1870,  the  sen- 
ators  and   representatives   of  the  State  of 

made  on  the  next  day ;  and  for  that  purpose  the 
court  would  be  opened  at  11  o'clock. 

On  Tuesday  the  t7th,  before  the  hour  of  11  o'clock 
had  arrived,  a  large  crowd  of  persons  were  assem- 
bled. Within  the  enclosure  of  the  tables  which 
formed  the  bar,  the  officers  of  the  court  members 
of  the  bar,  and  the  parties  were  seated  :  outside  of 
these  tables,  and  on  the  sides  of  the  Judges'  seats, 
the  room  was  full  of  persons  standing ;  every 
seat  in  the  gallery  was  occupied,  and  there  were 
several  in  the  clerk's  office.  At  11  o'clock  Judges 
Joynes  and  Anderson  took  their  seats  npon  the 
bench,  and  the  other  Judges  were  Just  about  to 
enter  from  the  conference  room :  and  the  whole 
assembly  were  waiting  in  silent  and  earnest  expec- 
tation, when  there  was  heard  first  a  crack;  and  then 
immediately  a  crash  :  and  the  fioor  of  the  court 
room  to  within  four  feet  of  Che  Judges'  seat  and 
that  of  the  clerk's  office,  sunk  down,  carrying  with 
them  hundreds  of  persons  npon  them.  The  gallery 
followed  on  the  instant  with  its  living  load  :  and 
then  immediately  fell  the  false  ceiling,  which  had 
been  put  over  the  room,  with  its  plaster  and  tim- 
bers :  fioors  and  gallery  and  celling  piled  up  upon 
the  bleeding  and  suffocating  mass,  which  had  been 
carried  down  into  the  room  below. 

It  would  be  a  vain  attempt  to  describe  the  horror 
of  the  scene,  as  the  floor,  tbe  gallery  and  the  cell- 
ing went  down  in  succession,  carrying  with  them 
the  men  upon  them,  and  covering  them  in  the  ruins  ; 
or  the  cries  and  groans  ascending  through  a  cloud 
of  dust  formed  by  the  plastering,  so  dense,  that  no 
eye  from  above  could  penetrate  it 

As  Is  always  the  case  on  the  happening  of  such  a 
calamity,  the  escapes  and  the  casualties  were  alike 
striking.  Judges  Joynes  and  Anderson  escaped 
unhurt  into  the  conference  room,  by  the  prompt- 
ness with  which  they  acted.  They  must  otherwise 
have  been  killed:  as  a  mass  of  timber  fell  from  the 
celling  immediately  upon  their  seats,  so  heavy,  that 
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Virginia  were  admitted  into  the  congress 
of  the  United  States ;  and  he  held  an  office 
under  the  United  States  government.  Ellj- 
son  was  appointed  mayor  of  the  citj  on 
the  16th  of  March  1870,  bj  the  council  of 
the  citj,  under  the  authority  of  the  act  of  the 
general  assembly  or  Virginia,  passed  the 
5th  of  March  1870,  called  the  enabling  act. 
Under  this  act  the  governor  appointed 
members  of  the  council,  who  took  the  place 
of  those  who  had  been  appointed  by  the 
military  commander;  and  the  new  council 
appointed  Ellyson. 

After  the  appointment  of  EUyson,  both 
he  and  Chahoon  continued  to  act  as  mayor ; 
Chahoon  as  mayor,  committed  John  Henry 
Bell  to  prison ;  and  KUyson  as  mayor,  re- 
quired Archibald  Dyer  to  give  bail  for  his 
appearance  to  answer,  &c.,  which  was 
given ;  and  then,  by  agreement  of  the  par- 
ties, writs  of  habeas  corpus  were  applied 
for  to  this  court  by  Dyer  and  Bell ;  regular 
returns  were  made ;  and  the  facts  agreed. 

Daniel,  Neeson  and  Meredith,  for  Bell. 

The  question  before  the  court  arises  on 
two  petitions  for  writs  of  habeas  corpus. 
Writs  have  issued  and  proper  returns  been 
made  on  them,  and  an  agreed  state- 
677  ment  *of  facts  filed.  There  is  no  dis- 
puted fact.  The  only  question  is  a 
legal  one,  and  involves  the  enquiry,  which 
of  these  two  officers  is  the  rightful  mayor 
of  this  city?  The  question  arises,  because 
the  facts  agreed  show  that  two  persons  are 
exercising  the  functions  of  mayor  at  the 
same  time  in  this  city.  This  then  presents 
the  question,  which  of  these  two  judgments 
of  commitment  is  lawful.  The  answer  de- 
pends upon  the  decision  of  the  question, 
who    is   the   rightful  mayor?    The  rightful 

it  crushed  the  stronv  railing  which  enclosed  the 
judffes'  bench.  The  officers  of  the  court  also  escaped 
with  little  or  no  Injury.  Messrs.  Ellyson  and  Cha- 
hoon were  slightly  hurt.  Messrs.  Chandler  and 
Wells  did  not  go  down  with  the  floor;  and  yet  they 
were  both  badly  hurt  by  the  timbers  falling  from 
the  celling;  whilst  Messrs.  Neeson  and  Meredith 
went  down,  and  were  covered  by  the  ruins,  but 
escaped  without  serious  injury:  Messrs.  Daniel 
and  Wise  were  not  present. 

But  the  dreadful  feature  of  the  calamity  was  the 
loss  of  life.  There  were  taken  from  the  ruins  flfty- 
eiffht  dead  bodies.  Some  of  these  had  obviously 
been  killed  by  a  blow  from  some  heavy  and  hard 
substance ;  others  had  been  suffocated  by  the  per- 
sons lyincr  upon  them,  or  by  the  dust  arising  from 
the  plaster;  they  were  dead,  with  not  a  bruise  upon 
their  persons.  The  bar  lost  heavily,  not  only  in  the 
number,  but  in  the  quality  of  the  victims.  Patrick 
Henry  Aylett  brilliant,  versatile  and  eloquent:  a 
worthy  descendant  of  the  ancestor  after  whom  he 
was  named.  Nathaniel  Pope  Howard,  of  extensive 
and  varied  learning,  which  he  as  anxioasly  con- 
cealed as  others  seek  to  make  theirs  known; 
accurate  in  all  thinsrs  to  a  proverb;  and  with  the 
unswerving  integrity,  and  the  purity  of  life  which 
secured  to  him  the  confidence  and  regard  of  all  who 
knew  him;  and  Powhatan  Roberts,  whose  untiring 
labor  and  energy  was  fast  raising  him  high  in  his 
profession. 

There  were  others  In  that  stricken  throng  whose 


mayor  had  jurisdiction  of  the  case,  and 
could  commit.  The  other  having  no  legal 
title  to  the  office  he  has  assumed  to  fill,  has 
no  jurisdiction  whatever,  and  his  commit- 
ment is  unlawful,  a  mere  nullity,  and  the 
prisoner  must  be  discharged. 

1st.  Rob.  R.  731 ;  2  Rob.  R.  842 ;  9  Gratt. 
102 ;  10  Gratt.  641 ;  3  Peters  202 ;  and  cases 
therein  cited. 

2d.  We  insist  that  Mr.  Chphoon  has  no 
title  to  the  office  because  his  appointment 
in  the  first  instance  conferred  no  title  to 
the  office.  He  was  appointed  by  the  mili- 
tary commander  under  the  reconstruction 
laws.  By  the  second  section  of  the  act  of 
19th  July  1867,  the  general  is  authorized  to 
remove  all  State  officers,  and  then  he  ''shall 
have  power  to  provide  from  time  to  time, 
for  the  performance  of  the  said  duties  of 
such  officer  or  person  so  removed  or  super- 
seded, by  the  detail  of  some  competent 
officer  or  soldier  of  the  army,  or  by  the  ap- 
pointment of  some  other  person  to  perform 
the  same.  *  *  Such  an  appointment  conferred 
no  title  to  the  office.  He  was  appointed 
''to  perform  the  duties  of  the  officer  re- 
moved." He  was  a  mere  locum  tenens, 
holding  at  the  will  or  by  the  sufferance  of 
the  commanding  general.  This  is  not  a 
legal  title,  certainly  not  a  title  that  vested 
such  a  right  to  the  office  that  the  legisla- 
ture could  not  interfere  and  provide  for  fill- 
ing it. 

But  by  the  order  of  the  general  appoint- 
ing him,  he  was  to  hold  until  his  "suc- 
cessor was  elected  and  qualified."  This 
has  occurred,  and  therefore  his  tenure 
678  has  *ceased,  for  Mr.  Ellyson  has  been 
duly  elected  and  qualified.  Nor  can 
the  terms  of  the  order  calling  him  mayor, 
change  the  nature  of  his  tenure,  or  enlarge 

names  we  would  gladly  record  if  we  had  the  suace: 
men  of  business  in  every  department  of  life:  men 
whom  the  city  will  long  miss:  men  of  intelligence, 
activity,  integrity:  men  who  sustained  large  in- 
terests in  the  world,  and  who  were  the  support,  the 
pride,  and  the  Joy  of  their  families. 

Of  the  number  of  the  wounded  who  escaped  from 
that  wreck  we  are  not  accurately  Informed.  They 
were  almost  as  numerous  as  the  survivors,  A 
number  of  them  have  since  died  from  their  wounds : 
and  some  are  still  suffering.  And  of  those  who 
seemed  to  have  been  but  little  hurt,  it  Is  a  remarka- 
ble fact  they  were  unable  to  resume  their  employ- 
ments for  sometime:  and  those  who  attempted  It 
have  suffered  severely  for  it. 

It  was  a  mercy  that  the  room  below  (the  hall  of 
the  House  of  Delegates) .  was  nearly  empty.  A  caucus 
which  had  met  in  it  that  morning,  had  adloumed, 
and  the  hour  for  the  meeting  of  the  house  had  not 
arrived.  The  only  persons  in  that  room  who  suf- 
fered, were  John  M.  Turner,  son  of  Major  P.  P. 
Turner,  one  of  the  pages  of  the  House  of  Delegates. 
J.  W.  D.  Bland  the  senator  from  Prince  Edward,  a 
man  of  color,  who  was  marked  for  his  good  sense, 
and  who  had  acquired  the  respect  of  all  who  knew 
him;  and  the  Rev'd  John  Robertson,  a  colored 
minister. 

Under  such  a  calamity  silence  and  submission  U 
our  proper  attitude:  for  who  shall  dare  to  say  unto 
GkMl,  what  doest  Thou? 


246 


I8GRATT. 


Thb  Richmond  Mayoralty  Cask. 


670,  680,  681 


his  powers  if  it  exceeds  the  reconstruction 
laws. 

3d.  If  it  conferred  a  title,  the  title  termi- 
nated when  the  operation  of  the  reconstruc- 
tion laws  ceased.  Their  operation  ceased 
bj  their  own  terms,  on  the  admission  of  the 
State  to  representation.  The  5th  section 
of  the  act  of  the  2d  March  1867,  provides 
that  the  preceding  sections  (those  which 
declared  the  State  governments  provisional, 
and  instituted  the  military  authority,  and 
to  which  the  succeeding  acts  are  merely 
supplementary),  should,  in  that  event,  be- 
come '^inoperative  in  the  State."  The  act 
expired,  and  those  who  held  under  it  expired 
with  it.  This  would  be  true  in  all  cases 
where  the  law  under  which  the  officer  holds 
ceases  to  operate.  But  this  principle  ap- 
plies with  peculiar  force  where  the  appointee 
is  merely  appointed  to  perform  the  duties 
of  an  officer  removed  or  suspended.  He  has 
no  legal  title  to  the  office,  no  civil  right  in 
it,  no  fixed  term,  but  is  a  mere  locum  tenens 
performing  its  duties,  if  the  military  com- 
mander pleases,  until  the  law  ceases  to 
operate. 

4th.  Upon  the  admission  of  the  State,  the 
new  constitution  came  into  operation,  and 
vacated  every  office  theretofore  existing, 
unless  preserved  by  the  new.  A  total  in- 
terregnum intervened  in  the  absence  of  any 
provision  to  prevent  it.  This  construction 
is  authorized  by  the  sanction  and  practice 
of  the  illustrious  convention  of  1829-30; 
Debates,  p.  869;  and  see  the  provisions  of 
the  instrument  adopted  by  them,  continuing 
the  old  offices  and  officers,  except  the  legis- 
lature, which  was  directed  by  the  act  under 
which  the  convention  was  elected,  to  as- 
semble as  soon  as  a  constitution  should  be 
adopted.  All  the  old  officers  and  offices 
were  continued  by  the  constitution  of  1851 
and  the  Alexandria  constitution.  Such  a 
provision  was  omitted  by  the  convention  of 
1868,  and  as  will  be  seen,  for  a  pur- 
679  pose.  '^The  1st  section  of  the  schedule 
preserves  the  statute  law  until  re- 
pealed by  the  legislature ;  and  this  has  the 
effect  to  preserve  the  charter  of  the  city, 
which  is  merely  a  statute,  and  the  office  of 
mayor  with  it. 

Sth.  It  was  decided  by  the  Supreme  court 
of  the  United  States  in  the  case  of  Permoli 
T.  Municipality  No.  1  of  New  Orleans,  3 
How.  U.  S.  R.  589,  that  all  laws  of  congress 
enacted  for  the  government  of  the  territory 
previous  to  its  admission  as  a  State,  were 
superseded  by  the  adoption  and  approval 
bj  congress  of  the  constitution  of  the  State, 
and  became  void  and  inoperative. 

6th.  That  Chahoon  was  not  continued  in 
office  by  the  order  of  General  Can  by.  That 
order  was  issued  on  the  27th  day  of  January 
1870,  the  day  after  the  State  was  admitted, 
and  after  the  reconstruction  laws  had  ex- 
pired, and  his  own  power  had  ceased  to  ex- 
ist. The  order  was  a  mere  brutum  fulmen. 
But  if  it  did  continue  him  in  office,  it  con- 
tinued him  by  its  own  terms  onlv  until  his 
successor  was  duly  qualified.  The  subse- 
quent appointment  and  qualification  of 
Ellyson,  nnder  the  enabling  bill,  terminated 


Chahoon *s  authority  under  that  order.  Was 
not  the  order  of  that  day  superseded  by  the 
order  of  the  next  day,  the  28th,  whereby 
he  reniitted,  if  he  had  any  thing  to  remit, 
the  whole  civil  power  to  the  authorities 
of  the  State? 

7th.  It  is  alleged  that  he  was  continued 
in  office  by  the  enabling  bill.  That  only 
continued  those  who  were  eligible  under 
the  laws  of  the  State,  and  none  others. 
Chahoon  is  not  eligible.  He  is  a  Federal 
officer,  and  thereby  disqualified  from  hold- 
ing any  State  office.  And  this  holding  of 
a  Federal  office  vacates  his  office  of  mayor, 
if  he  had  title  to  it.  Code,  ch.  12,  {  2,  p. 
100 ;  1  Va.  Cases  317 ;  4  Leigh  643.  And 
this  act  only  continued  him  until  Ellyson 
was  appointed  by  its  own  terms. 

But  he  would  be  displaced  by  the  appoint- 
ment  and    qualification    of    Ellyson 

680  under  the  same  enabling  bill  *that 
authorized  the  appointment  and  qual- 
ification of  Ellyson,  and  consequently 
Chahoon*s  continuance  in  office  under  that 
law  terminated  with  EUyson's  qualification 
under  the  same  law. 

But  it  is  said  he  holds  over  by  virtue  of 
an  imperative  social  necessity  to  prevent 
anarchy.  But  the  necessity,  if  it  existed, 
terminated  with  Ellyson 's  appointment. 

It  is  further  insisted  that  he  is  a  de  facto 
officer,  holding  by  virtue  of  his  original 
appointment.  His  original  appointment 
had  ceased,  and  his  title  expired  by  the 
operation  of  the  new  constitution ;  and  if 
he  continued  thereafter  to  hold,  he  held 
without  any  title,  legal  or  colorable;  all 
title  had  been  taken  away,  and  without  a 
colorable  title  he  could  not  be  a  de  facto 
officer.  Again,  there  must  be  an  acquies- 
cence on  the  part  of  the  government  to  make 
him  a  de  facto  officer.  So  far  from  an  ac- 
quiescence the  government  dissented,  as 
shown  by  the  passage  of  the  enabling  bill 
by  the  proper  authorities. 

But  if  he  was  a  de  facto  officer,  it  con- 
ferred no  benefit  on  him.  His  being  a  de 
facto  officer  gives  him  no  immunities,  con- 
fers no  rights,  and  shields  him  from  no 
responsibilities.  He  cannot  recover  the 
office,  nor  the  salary,  nor  vindicate  his  acts 
in  any  legal  proceeding  by  virtue  of  his 
being  a  de  facto  officer.  He  can  only  do 
this  by  showing  that  he  is  the  de  jure  officer 
he  claims  to  be.  Blackwell  on  Tax  Titles, 
ch.  iv. ,  p.  95,  2d  edi.  His  acts  as  to  third 
persons  are  valid,  except  only  in  cases  of 
direct  injuries  to  his  fellow-citizens.  Black. 
Tax  Titles  %;  People  v.  Tieraan,  30  Barb. 
N.  Y.  R.  193;  Venable  v.  Curd,  2  Head's 
R.  582 ;  Prescott  v.  Hayes,  42  N.  Hamp.  R. 
56. 

But  if  he  was  a  de  facto  officer,  he  holds 
by  no  such  title  as  would  prevent  the  leg- 
islature from  interfering.  The  legislature 
could  provide  for  filling  the  office,  whether 
it  was  absolutely  vacant,  or  occupied 

681  by  a  de  facto  ^officer.     A  lawful  office, 
and   a    lawful  officer  of  unquestioned 

title  to  the  office,  are  subject  to  legislative 
control.  No  title  to  office,  inferior  to  a 
constitutional  title  or  protection,  is  beyond 
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the  legislature.  In  the  absence  of  consti- 
tutional restriction,  the  creation,  continu- 
ance, duties  and  emoluments  of  an  office, 
are  matters  of  political  expediency,  and  to 
be  judged  of  solely  by  the  legislature.  Hoke 
V.  Henderson,  4  Dev.  I^aw  R.  1 ;  Butler  v. 
The  Commonwealth  of  Pennsylvania,  10 
How.  U.  S.  R.  402 ;  Coffin  v.  State,  7  Port- 
er's R.  (Ind.)  157. 

And  the  question  now  arises,  could  the 
legislature  provide  for  filling  this  office?  It 
did  so  by^  the  passage  of  the  enabling  bill. 
Had  it  the  right  to  pass  this  law? 

The  legislature  has  ample  power.  The 
fifth  article  of  the  constitution  confers  all 
legislative  power  on  the  general  assembly ; 
and  this  imports  a  general  grant  of  all  that 
legislative  power  which  resides  in  the  people 
as  a  sovereign  community,  subject  only  to 
exceptions  expressed  in  the  constitution 
itself,  and  to  the  restrictions  and  grant  of 
legislative  power  contained  in  the  f^ederal 
constitution;  and  the  judiciary  can  only 
pronounce  a  statute  unconstitutional  by  de- 
claring it  to  be  inconsistent  with  some  pro- 
vision in  the  f^ederal  or  State  constitution. 
The  wisdom,  policy  and  necessity  of  laws 
must  be  left  to  the  discretion  of  the  legis- 
lature. With  such  enquiries  *the  judiciary 
have  nothing  to  do.  It  is  beyond  their  prov- 
ince. Butler  V.  The  Commonwealth  of 
Pennsylvania,  10  How.  U.  S.  R.  402;  3 
Kern.  R.  391,  411,  430,  452,  476;  21  Penn. 
R.  160;  16  Geo.  R.  113;  24  Barb.  R.  480; 
1  Smith's  R.  (15  New  York)  549;  8  I^eigh 
154 ;  5  Gratt.  622 ;  7  Gratt.  68 ;  13  Gratt.  577 ; 
15  Gratt.  1 ;  18  Gratt.  85. 

There  is  no  provision  in  the  constitution 
which  prohibits  the  legislature  from  pass- 
ing a  law  to  fill  an  office  that  is  vacant,  or 
held  by  an  incumbent  without  a  legal  title, 
or  by  any  title  less  than  a  constitutional 
title,  in  the  interval  before  an  election 
682  can  be  held  at  the  time  *and  in  the 
manner  prescribed  by  the  constitu- 
tion ;  and  hence  the  enabling  bill  is  consti- 
tutional, and  Mr.  EUyson's  election  under 
it  is  valid. 

The  power  to  fill  this  vacancy  may  be 
found  in  the  twenty-second  section  of  the 
fifth  article  of  the  constitution.  If  so,  it  is 
an  express  grant,  and  removes  all  doubt. 
There  is  no  force  in  the  objection  that  the 
enabling  act  does  not  declare  the  offices 
vacant.  The  constitution  had  made  them 
vacant,  not  only  by  omitting  to  continue 
the  offices  in  existence,  but  in  its  original 
form  by  express  disqualification  of  all  the 
then  incumbents,  and  there  was  therefore 
no  necessity  to  declare  them  vacant. 

The  constitutional  prescriptions,  article 
6th,  section  20,  for  city  elections  on  the 
fourth  Thursday  in  May,  and  installation 
on  the  first  day  of  July  1870,  by  the  terms 
of  the  constitution  itself  are  incapable  of 
execution,  and  therefore  inoperative  until 
the  dates  specified.  In  the  interim  legisla- 
tive power  over  city  organization  and  gov- 
ernment is  unlimited.  The  Enabling  Act, 
under  discussion,  is  temporary,  and  opera- 
tive only  during  this  interim,  and  as  pre- 
paratory   for    the   regular  inauguration  of 


these  constitutional  requirements.  See  sec- 
tion 9.  By  proceeding  to  fill  the  vacancies, 
the  legislature  in  effect  declared  the  vacan- 
cies to  exist.  It  is  said  these  offices  are 
elective  under  the  new  constitution,  and 
therefore  appointments  could  not  be  made 
to  them.  But  the  constitution  makes  no 
provision  for  filling  offices  between  the  ad- 
mission of  the  State  on  the  26th  of  January 
1870,  and  the  1st  of  July  following,  when 
officers  elected  for  cities  under  the  new  con- 
stitution will  come  into  office.  During  this 
interval  there  is  an  interregnum  for  which 
the  enabling  act  provided ;  and  further,  the 
offices  created  by  the  new  constitution,  or 
to  be  created  under  it  and  made  elective, 
are  not  the  same  with  those  to  which  officers 
were  appointed  under  the  enabling  act; 
and   thus    the   argument   fails.     The 

683  *former  offices  were  left  vacant  by 
design,  and  to  answer  a  parti zan  pur- 
pose, as  is  shown  by  the  sweeping  proscrip- 
tion of  all  the  then  incumbents.  The 
military  appointments  were  not  in  their 
view,  because  not  then  made,  and  besides, 
were  not  within  the  scope  of  the  authority 
of  the  convention.  The  constitution  passed 
on  the  17th  April,  and  a  vote  on  its  adop- 
tion, and  an  election  of  a  legislature  under 
it,  was  ordered  to  be  had  on  the  2d  of  June 
following,  and  the  legislature  was  to  have 
met  on  the  24th  of  the  same  month.  Con- 
gress was  in  session,  and  was  expected  to 
ratify  the  instrument.  The  officers  then  in 
office,  and  ninety-nine  hundredths  of  the 
people  were  disqualified  by  it  to  vote  or  hold 
office ;  and  then  the  legislature  would  have 
filled  the  offices  thus  designedly  kept  vacant, 
who  would  have  held  office  until  officers  to 
be  elected  under  the  new  constitution  had 
entered  on  their  duties.  But  this  legislature 
has  performed  the  same  work  in  a  different 
manner. 

Chandler,  Wells  and  Wise,  for  Dyer. 

We  propose  first  to  discuss  the  question  of 
the  constitutionality  of  the  act  referred  to; 
and  assume  at  the  out-set,  as  a  self-evident 
proposition,  that  any  attempt  on  the  part 
of  the  legislative  authority  to  fill  an  office 
created  by  the  constitution  in  any  other 
way  than  that  pointed  out  by  the  constitu- 
tion is  illegal  and  absolutely  void. 

Sec.  20,  Art.  6,  of  the  constitution  de- 
clares the  manner  in  which  the  mayor  shall 
be  chosen.  The  language  is  **There  shall 
be  chosen  by  the  electors  of  every  city  a 
mayor."  By  the  same  section  it  is  also 
provided,  **  AH  city,  town  and  village  officers 
whose  election  or  appointment  is  not  pro- 
vided for  by  this  constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns 
or  villages,  or  by  some  division  thereof,  or 
appointed  by  such  authorities  thereof  as  the 
general  assembly  shall  designate." 

684  *The  simple  reading  of  this  section 
establishes  the  following  propositions : 

1st.  The  mayor  and  certain  other  enumer- 
ated officers  are  required  to  be  chosen  by 
the  voters  at  a  general  election. 

2nd.  All  city  officers  whose  election  is  not 
specially  provided  for,  shall  be  elected   by 
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the   voters   of  such   city,  or  some  division 
thereof,  or  be  appointed. 

3rd.  The  general  assemblj  has  no  power 
to  delegate  the  authority  to  appoint  to  a 
city  office  any  person  except  some  authori- 
ties of  such  city. 

The  5th  section  of  the  act  approved  March 
5,  1870,  is  unconstitutional  because  it  un- 
dertakes to  authorize  the  governor  to  ap- 
point conncilmen  and  trustees  for  cities  and 
towns,  when,  as  before  said,  the  constitu- 
tion only  authorizes  appointments  of  officers 
for  cities  and  towns  to  be  made  by  such 
^^authorities  of  said  cities  as  the  general 
assembly  shall  designate. ' '  The  7th  section 
of  the  same  act  is  unconstitutional  and  void, 
because  it  undertakes  to  authorize  and  re- 
quire conncilmen  so  appointed  by  the  gov- 
ernor to  appoint  all  municipal  officers  except 
judges  and  officers  of  courts,  including  the 
mayor,  who  is  specially  required  by  the 
constitution  to  be  elected  by  the  qualified 
voters.  The  21st  section  of  the  same  article 
is  as  follows :  '  *  All  regular  elections  for  city 
or  town  officers  under  this  article  shall  be 
held  on  the  fourth  Thursday  in  May,  and 
the  officers  elect  shall  enter  upon  their  duties 
on  the  first  day  of  July  succeeding." 

It  will  be  observed  that  this  section  is 
confined  to  regular  elections;  special  elec- 
tions to  fill  vacancies  are  left  to  the  control 
of  the  general  assembly.  The  settled  pur- 
pose of  the  framers  of  the  constitution  to 
substitute  immediately,  the  new  elective 
system  for  the  old  method  of  choosing 
officers,  is  clearly  manifested  by  the  con- 
cluding words  of  the  20th  section  of  the 
same  article:  ''All  laws  or  city  ordi- 
685  nances  in  conflict  *with  the  provisions 
of  the  preceding  section,  shall  be  void 
from  and  after  the  adoption  of  this  consti- 
tution.'* 

We  have,  then,  in  the  constitution  itself, 
an  explicit  provision  making  the  mayor  an 
elective  officer,  fixing  the  time  at  which 
the  election  shall  be  held,  and  declaring 
that  municipal  officers  may  be  appointed 
only  by  such  authorities  of  the  city  as  the 
general  assembly  shall  designate.  If  these 
were  the  only  provisions  of  the  constitution 
applicable  to  the  subject,  it  would  seem 
impossible  to  maintain,  for  a  moment,  the 
constitutionality  of  that  portion  of  the  act  of 
March  5,  1870,  which  undertakes  to  author- 
ize the  appointment  of  conncilmen  by  the 
governor,  and  the  appointment  of  mayor 
and  other  officers  by  such  councilmen. 
There  are  other  provisions  in  the  constitu- 
tion to  which  reference  will  be  made. 

The  constitutionality  of  the  portions  of 
the  act  of  March  5,  1870,  above  referred  to, 
as  applied  to  this  case,  can  be  affirmed  only 
upon  the  hypothesis. 

First.  That  the  offices  of  councilmen  and 
of  mayor  were  both  vacant,  having  no  in- 
camb«it;  or,  second,  that  the  general  as- 
sembly had  the  power  to  create  a  vacancy. 

That  there  was  no  vacancy,  in  fact,  is 
admitted.  Mr.  Kent  and  his  associates 
were  councilmen,  regularly  inducted  and 
duly  performing  all  the  duties  of  their 
offices  under  color  of  law,  with  full  acqui- 


escence up  to  the  16th  of  March.  Mr.  Cha- 
hoon  was  the  mayor,  in  fact,  duly  appointed, 
holding  the  office,  discharging  its  duties 
not  only  without  objection,  but  with  full 
acquiescence,  and  both  councilmen  and 
mayor  claim  to  be  still  in  the  exercise  of 
the  functions  of  their  offices. 

That  there  was  no  vacancy  in  fact  is  also 
shown  by  the  language  of  the  6th  and  8th 
sections  of  the  act  itself.  The  former  pro- 
vides that  ''The  councilmen  and  trustees 
now  exercising  the  functions  of  said  offices, 
may  continue  in  such  offices  till  the 
686  councilmen  and  trustees  ^appointed, 
as  provided  in  the  foregoing  sections, 
shall  qualify. ' '  And  the  latter  declares  that 
^'AU  officers  now  exercising  the  functions 
of  the  aforesaid  municipal  offices,  may 
continue  in  such  offices  until  their  succes- 
sors are  appointed  and  qualified.*' 

If  then  there  was  no  vacancy,  in  fact, 
was  there  a  vacancy  created  by  operation 
of  some  law  other  than  the  act  of  March  5? 
There  can  be  but  two  sources  to  which  we 
must  look  for  the  creation  of  such  a  legal 
vacancy,  to  wit : 

The  language  of  the  constitution  itself, 
or  the  consequences  resulting  necessarily 
from  the  substitution  of  the  new  for  the  old 
organic  law. 

The  new  constitution  not   only  does   not 
create   a   vacancy,    but   we  think  it  clearly 
provides  that  the  old  incumbents  shall  hold 
over.     Sec.    25,    Art.    6,    under  the  head  of 
"General   Provisions,"  declares,    "Judges 
and   all  other  officers  elected  or  appointed 
shall  continue  to  discharge  the  duties  of 
their   offices   after   their  terms  of  service 
have   expired,    until  their  successors  have 
qualified."     Substantially    the   same    lan- 
guage was  contained  in  the  constitution  of 
1864,    and  received   a  judicial  construction 
by   this  court  in  the  case  of  Lawhorne  ex 
parte,    18   Gratt.    85.      His    honor.     Judge 
Moncure,  delivering  the  opinion,    uses   the 
following  language :  "If  this  section   stood 
alone,  unaffected  by  the  context,  there  could 
not   be  two  opinions  as   to   its  meaning ;  it 
uses  the   plainest  lans^uage  to  embrace  all 
officers,    except    that   Ft  does   not  mention 
them  all  by  name ;  *    *  *    in  regard  to  the 
performance   of   the   duties   of  all  officers 
after   their  terms  of  service  have  expired, 
and    until   their  successors  have  qualified, 
ample  provision  is  made  by  the  22d  section 
of  Art.  6.     This  .was  a  natural  and   proper 
provision  for  the;  case.     It  is  important  that 
there  should  be  some  person  always  present 
to   perform    the   duties  of  every  office ;  and 
when  an  incumbent  has  served  out  the  term 
for  which  he  was  elected  or  appointed, 
687      *who    can   be   more  suitable  than  he, 
as  a    general  rule,  to  continue  to  dis- 
charge the  duties  of  his  office  until  his  suc- 
cessor has  qualified. ' ' 

This  opinion,  it  will  be  remembered,  was 
delivered  while  the  convention  which  framed 
the  constitution  of  1868  was  in  session,  and 
it  is  but  reasonable  to  suppose  that  when 
they  re-enacted  this  provision,  they  did  it 
with  especial  reference  to  the  broad  and 
comprehensive    construction   thus  given  to 
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it  by  the  unanimous  opinion  of  the  distin- 
guished judges  then  composing  this  court, 
and  two  of  whom  are  now  upon  this  bench. 

The  language  of  this  section  must  be  en- 
tirely conclusive,  and  fully  establishes  the 
propositiq^  that  the  incumbents  found  in 
ofiQce  continue  to  hold  their  offices  until 
their  successors  are  duly  elected  and  qual- 
ified, unless  by  a  most  narrow  and  con- 
strained construction  the  language  used  is 
held  to  relate  only  to  officers  elected  or  ap- 
pointed under  this  constitution. 

That  such  a  construction  cannot  be  sus- 
tained is  apparent  when  we  reflect  that  the 
same  provision  was  in  the  prior  constitu- 
tion, so  that  there  was  no  interval  during 
which  it  did  not  exist  in  the  organic  law  of 
the  State  from  1864  to  the  present  time.  It 
follows,  therefore,  inevitably,  that  there 
was  at  all  times  a  condition  inherent  in  the 
tenure  of  office  that  the  officer  elected  or 
appointed  shall  continue  to  discharge  the 
duties  of  his  office  until  his  successor  had 
qualified ;  and  the  only  method  by  which 
this  conclusion  can  be  avoided,  is  to  assume 
the  utterly-  untenable  position  that  the  Re- 
construction Acts,  by  their  own  force, 
abrogated  or  suspended  the  laws  and  con- 
stitution of  the  State;  which  are  in  fact 
not  repugnant  to  the  Reconstruction  Acts. 
That  such  was  not  the  case  will  appear  by 
even  the  most  cursory  examination  of  the 
statutes  themselves.  The  true  theory  was, 
that  no  legal  State  governments  existed. 
That  though  the  laws  remained  in  force, 
there  was  no  adequate  protection  for 
688  persons  and  property.  ^By  section  3d 
of  the  act  of  March  7th,  1867,  it  was 
made  the  duty  of  the  general  commanding 
to  protect  persons  and  property,  to  suppress 
disorder  and  to  cause  criminals  and  dis- 
turbers of  the  public  peace  to  be  punished ; 
and  to  that  end  he  might  *^allow  local  civil 
tribunals  to  take  jurisdiction.*'  What  tri- 
bunals? Clearly  the  tribunals  created  under 
the  State  constitution.  What  laws  were 
they  to  enforce?  Certainly  the  constitution 
and  laws  of  the  State.  It  is  a  notorious 
fact,  and  part  of  the  public  history  which 
the  court  will  take  notice  of,  that  the  laws 
of  the  State,  constitutional  and  statutory, 
were  not  suspended  or  annulled  except  in  so 
far  as  they  were  in  conflict  with  the  laws 
of  the  United  States.  This  very  court  ex- 
isted under  the  laws  and  constitution  of  the 
State,  and  enforced  the  same  laws  and  con- 
stitution. It  is  a  remarkable  fact  that  the 
provisions  of  the  Reconstruction  Acts  were 
aimed,  not  against  the  laws,  but  against 
the  State  governments.  The  language  of 
the  6th  section  is,  '^anj'  civil  government 
which  may  exist  therein  shall  be  deemed 
provisional  only. '  *  It  was  the  government 
and  not  the  laws  which  were  to  be  subject 
to  the  paramount  authority  of  the  United 
States.  Governor  Pierpoint  was  the  provi- 
sional governor  from  the  2d  of  March  1867, 
the  day  of  the  passage  of  the  first  Recon- 
struction Act,  until  the  7th  of  April  1868; 
and  by  the  judgment  of  this  court,  above 
referred  to  in  Cawhorne,  ex  parte,  it  was 
on  January  15th,   1868,    decided,    *'that   al- 


!  though  Governor  Pierpoint's  term  of  office 
has  expired,  it  devolves  on  him  under  the 
said  provision  of  the  constitution  to  con- 
tinue to  discharge  the  duties  of  his  office 
until  his  successor  is   qualified." 

The  Reconstruction  Act  of  July  19th,  1867, 
among  other  things  declared,  that  the  g^ov- 
ernment  of  Virginia  should  not  only  be 
deemed  provisional,  but  while  it  continued, 
subject  in  all  respects  to  the  military  com- 
mander and  to  the  paramount  author- 

689  ity  of  congress.     By  *the   2d  section, 
the  military  commander  had  the  rig'ht 

to  suspend,  remove  and  appoint  to  office,  and 
this  extended  to  every  office  in  the  State, 
and  that  power  continued  until  representa- 
tives in  congress  had  been  admitted  and 
sworn  in.  When  this  occurred,  and  on  the 
27th  of  January,  the  general  commanding, 
by  his  order  No.  9,  paragraph  10,  fixed  the 
time  at  which  the  term  of  office  of  all  the 
officers  of  the  provisional  government  would 
terminate.  It  is  as  follows:  *'The  term  of 
office  of  all  officers  of  the  provisional  gov- 
ernment of  the  State  of  Virginia,  whether 
holding  by  original  election  or  appointment 
under  the  laws  of  the  State,  or  by  appoint- 
ment or  detail  under  the  laws  of  the  United 
States,  will  expire,  when  their  successors, 
elected  or  appointed  under  the  new  consti- 
tution shall  have  duly  qualified ;  and  it  is  a 
remarkable  fact,  that  the  last  sub-division 
of  the  same  order  is  a  reprint  of  the  sched- 
ule to  the  new  constitution. 

There  is  another  provision  of  the  consti- 
tution which  goes  far  to  determine  this 
question.  The  schedule  is  as  follows: 
**That  no  inconvenience  may  arise  from 
the  change  in  the  constitution  of  this  State, 
and  in  order  to  carry  the  same  into  complete 
operation,  it  is  hereby''  declared,  that  all 
rights  of  individuals,  and  of  bodies  corpo- 
rate and  of  the  State,  shall  continue,  the 
several  courts  shall  continue,  with  the  like 
powers  and  jurisdiction,  both  in  law  and 
equity,  as  if  this  constitution  had  not  been 
adopted."  The  Mayor's  court  of  the  city 
of  Richmond  was  certainly  one  of  the  courts 
whose  continuance  was  provided  for;  and  it 
will  not  do  to  say  that  the  court  was  con- 
tinued without  any  incumbent,  for  there  is 
no  principle  of  construction  better  settled 
than  that  statutes  shall  be  so  construed  as 
to  correct,  if  possible,  the  evil  sought  to  be 
remedied.  What  was  the  evil?  It  was  the 
inconvenience  which  would  necessarily 
result,  if  the  offices  of  the  State  were  va- 
cated ;  the   continuance   of  the   office 

690  without  an  incumbent  would  *not  re- 
lieve the  inconvenience.  What  pro- 
tection is  given  to  any  right  by  retaining 
the  court  without  the  judge  to  hold  it,  or 
the  office  of  sheriff  without  a  sheriff  to  ex- 
ecute its  process?  It  seems,  therefore,  very 
clear,  that  the  words  of  the  constitution  do 
not  create  a  vacancy. 

Nor  does  the  substitution  of  the  new  con- 
stitution for  the  old  one  have  the  legal  effect 
of  vacating  these  offices.  To  give  such 
effect  to  it  would  be  to  leave  the  State  with- 
out judges,  magistrates,  sheriffs,  municipal 
'  or  other   officers.     In    the   language  of  the 
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opinion  of  the  attorney  general,  furnished 
bj  that  officer  to  the  executive  on  March 
10,  1870,  it  *' would  be  to  hold  that  we  have 
been  remitted  to  a  state  of  nature,  with  no 
means  of  suppressing*  vice  or  controlling 
the  lawless ;  it  would  be  to  encourage  vice, 
and  to  offer  a  reward  to  those  who,  from 
evil  inclinations,  might  wish  to  prey,  like 
wild  beasts,  upon  their  innocent  victims.'' 

This  question  has,  however,  received  the 
consideration  of  the  Supreme  court  of  the 
United  States  in  the  case  of  Leitensdorfer 
et  al.  V.  Webb,  20  How.  U.  S.  R.  176. 

Territory  was  conquered  by  the  United 
States,  a  provisional  government  was  es- 
tablished, which  ordained  laws,  and  insti- 
tuted a  judicial  system,  *'all  of  which,"  it 
was  decided  by  the  court,  ^^continued  in 
force  after  the  termination  of  the  war,  and 
until  modified  by  the  direct  legislation  of 
congress,  or  by  the  territorial  government 
established  by  its  authority. "  This,. it  will 
be  observed,  is  the  precise  condition  of 
Virginia.  She  had  a  provisional  govern- 
ment, which  continued  until  the  re-in- 
duction of  the  State  by  the  authority  of 
congress.  Kven  the  constitution,  formed 
under  that  authority,  is  a  Federal  law,  be- 
cause, by  the  terms  of  the  inducting  act, 
certain  fundamental  and  continuing  con- 
ditions are  attached  to  admission,  conditions 
which  are  not  only  in  restraint  of  the  leg- 
islative power,  but  of  the  sovereign  power 
of  the  people.  Among  those  conditions  was 
one  which  provided  that  every  person 
691  who  *should  neglect,  for  thirty  days 
after  the  passage  of  the  act,  to  take 
the  required  oath,  should  be  deemed  to 
have  vacated  his  office.  Here  is  a  plain 
congressional  recognition  of  the  fact,  that 
these  officers  hold  over,  and  if  the  legality 
of  the  inducting  act  is  admitted,  it  follows, 
as  an  inevitable  consequence,  that  the  Fed- 
eral government  has  the  power  to  enforce 
the  performance  of  those  conditions.  Un- 
der the  authority  of  the  above  decision, 
every  civil  officer  appointed  by  the  general 
commanding,  continues  to  hold  his  office 
until  his  successor  is  elected,  or  appointed 
and  qualified  in  the  manner  pointed  out  by 
the  constitution. 

Another  case,  not  unlike  the  present, 
arose  under  the  anomalous  condition  of 
things  existing  in  Kansas  territor3^  Kan- 
sas was  organized  as  a  territory  May  30, 
1854;  a  constitution  was  adopted  July  29, 
1859;  admitted  as  a  State  January  29,  1861. 
The  constitution  ordained  two  provisions 
on  the  subject  of  officers,  one  in  the  sched- 
ule, like,  if  not  in  the  same  terms,  to  that 
in  the  schedule  of  the  Virginia  constitution, 
beginning  with,  **That  no  inconvenience 
may  arise  from  the  change  from  a  territorial 
to  a  State  government,"  and  another  pro- 
viding that  *  'certain  officers  should  continue 
in  the  exercise  of  their  duties  until  super- 
seded under  the  authority  of  the  constitu- 
tion." The  court  held,  not  only  that  the 
persons  continued  in  office,  but  that  **all 
officers  of  the  old  government,  on  the  ad- 
mission of  the  State,  became  ad  interim 
State  officers.     State  v.    Hitchcock,  1  Kan- 


sas R.  178.  In  People  ex  rel.  Stratton  v. 
Oulton,  28  Calif.  R.  41,  44,  it  was  held,  that 
an  officer  holds  his  office  * 'after  the  expira- 
tion of  his  term,  and  until  the  election  and 
qualification  of  his  successor  by  title,  not- 
withstanding the  law  creating  the  office 
contains  no  provision  authorizing  him  so 
to  do. '  * 

The  following  cases   illustrate   the   same 
principle:  ''A  town   clerk  to  be  elected  an- 
nually, would  continue  town  clerk  until  the 
election    of   his   successor."      Queen 

692  *v.  Corporation  of  Dunham,  10  Mod. 
R.  146.  *^A  constable  is  not  dis- 
charged until  his  successor  is  sworn  in." 
Anonymous  case,  12  Mod.  R.  256.  It  is  a 
well  settled  principle,  that  annual  officers 
continue  until  successors  are  appointed." 
McCall  V.  Byram  Man.  Co.,  6  Conn.  R.  427. 
An  annual  officer,  there  being  no  restrictive 
provision  in  his  appointment,  holds  until 
others  are  appointed  in  his  place. ' '  Spencer 
V.  Champion,  9  Conn.  R.  5J6.  See  also 
Trustees  of  Vernon  Society  v.  Hills,  6  Cow. 
R.  23 ;  Picket  v.  Allen,  10  Conn.  R.  146. 
In  which  the  court  say,  **In  the  absence  of 
any  restrictive  provision,  officers  hold  over 
until  their  successors  are  appointed;  and 
that  this  rule  applies  equally  to  public  and 
private  corporations. 

If  then  there  was  no  vacancy  in  fact,  nor 
any  created  by  operation  of  law,  it  remains 
only  to.  consider  whether  the  general  as- 
sembly had  the  power  to  create  a  vacancy ; 
for,  however  startling  the  assertion  of  such 
a  power  in  the  assembly  may  be,  it  is  in 
fact  the  only  ground  upon  which  the  con- 
stitutionality of  the  act  under  consideration 
can  be  sustained. 

The  22d  section  of  the  5th  article,  is  the 
provision  relied  upon  as  granting  this  au- 
thority to  the  general  assembly ;  and  it  is 
as  follows :  ^  'The  manner  of  conducting  and 
making  returns  of  elections,  of  determining 
contested  elections,  and  of  filling  vacancies 
in  office,  in  cases  not  specially  provided  for 
by  this  constitution,  shall  be  prescribed  by 
law ;  and  the  general  assembly  may  declare 
the  cases  in  which  any  office  shall  be  deemed 
vacant,  when  no  provision  is  made  for  the 
purpose  in  this  constitution." 

We  have  shown  that  there  is  no  vacancy, 
and  need  therefore  only  consider  the  last 
clause  of  the  section.  *'The  general  as- 
sembly may  declare  the  cases  in  which  any 
office  shall  be  deemed  vacant  when  no  pro- 
vision is  made  for  the  purpose  in  this  con- 
stitution." This,  it  will  be  observed, 
relates  only   to   declaring   vacancies, 

693  not    to    *filling    them.      There    are, 
strictly   speaking,    but    two   cases  in 

which  the  constitution  declares  when  an 
office  shall  be  deemed  vacant.  The  first  is 
in  the  30th  section  of  article  5.  **8enators 
first  elected  under  this  constitution,  in  dis- 
tricts having  odd  numbers,  shall  vacate 
their  offices  at  the  end  of  two  years,  and 
those  elected  in  districts  having  even  num- 
bers, at  the  end  of  four  years. '  *  The  second 
is  in  section  5th  of  article  5,  where  it  is 
provided,  that  **the  removal  of  an3'  person 
elected  to  either   branch  of  the  general  as- 
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sembly  from  the  city,  county,  town  or  dis- 
trict, for  which  he  was  elected,  shall  vacate 
his  office." 

Trial  by  impeachment  is  provided  for, 
and  mayors  have  power  to  suspend  and  re- 
move councilmen  and  other  municipal  offi- 
cers ;  but  none  of  these  cases  fall  within 
the  spirit  or  intent  of  the  languag-e,  **de- 
clare  the  cases  in  which  an  office  shall  be 
deemed  vacant."  It  therefore  follows,  that 
if  the  legislature  has  the  power  to  declare 
the  cases  in  which  any  and  all  other  offices 
created  under  the  constitution  and  laws  of 
the  State  shall  be  deemed  vacant,  and  if 
**to  declare  the  cases  in  which  an  office 
shall  be  deemed  vacant,"  signifies  or  em- 
braces the  power  to  create  a  vacancy  in 
office,  then  the  legislative  power  is  imperiaU 

There  is  no  necessity  for  trial  by  im- 
peachment; for  the  legislature  can  remove 
the  incumbent.  There  is  no  necessity  for 
the  method  provided  in  the  constitution  for 
removal  of  judges,  because  the  legislature 
can  vacate  the  office.  The  security  against 
inconsiderate  action  and  personal  animos- 
ity, afforded  by  the  provision  of  the  consti- 
tution, requiring  the  vote  of  two-thirds  of 
all  the  senate  to  convict  in  an  impeachment 
trial,  and  the  protection  given  to  the  judi- 
cial officer  by  the  provision  requiring  for 
his  removal,  the  concurrent  vote  of  a  ma- 
jority of  all  the  members  elected  to  each 
house,  becomes  entirely  valueless,  for  the 
legislature,  by  a  simple  majority  vote,  can 
create  a  vacancy,  and  thereby  remove  from 

office. 
694  *Although  under  our  constitution 
the  governmental  power  is  vested  in 
a  legislative,  executive  and  judicial  depart- 
ment, each  separate,  distinct  and  necessa- 
rily co-ordinate,  their  equality  is  at  once 
destroyed,  the  judiciary  and  the  executive 
become  the  subjects  of  the  legislative  de- 
partment, by  admitting  that  the  latter  has 
the  power  to  declare  executive  and  judiciary 
offices  vacant.  This  court  will  hesitate  long 
before  it  pronounces  in  favor  of  a  proposi- 
tion so  subversive  of  all  republican  gov- 
ernment, and  so  suggestive  of  anarchy  and 
usurpation. 

We  respectfully  submit  that  such  is  not 
the  legitimate  construction  of  the  22d  sec- 
tion of  the  5th  Art. ;  that  it  is  prospective 
in  its  operation,  referring  chiefly  to  the 
new  offices  to  be  created  by  the  legislature ; 
that  it  does  not,  in  fact,  authorize  the  gen- 
eral assembly  to  remove  any  person  from 
office,  or  to  declare  any  office  vacant.  Its 
language  is:  ** May  declare  the  cases  when 
an  office  shall  be  deemed  vacant;"  in  other 
words  may  declare  certain  proper  facts  and 
circumstances  which  will  render  an  office 
vacant ;  for  instance,  it  may  declare  that  a 
bonded  officer,  failing  to  give  proper  secu- 
rity, his  office  shall  be  deemed  vacant;  or 
may  declare  that  an  officer  failing  to  take 
a  required  oath  for  a  certain  length  of  time, 
his  office  shall  be  deemed  vacant ;  as  was 
done  by  the  act  of  congress  passed  January 
26,  1870,  re-admitting  Virginia,  and  as  was 
done  by  the  act  of  the  general  assembly  of 
March  5th ;  or  it  may^  declare  that   in    case 


of  removal  from  the  district,  county  or  city 
from  which  an  officer  was  elected,  his  office 
shall  be  deemed  vacant,  as  is  done  by  the 
provision  of  the  constitution  in  relation  to 
members  of  the  general  assembly.  These 
and  a  great  number  of  the  like  cases,  are 
the  cases  referred  to  in  the  22d  section. 

The  first  and  second  sections  of  the  En- 
abling Act  do   not  undertake  to  create  va- 
cancies,   but    they    furnish    the   strongest 
possible  argument   in   support   of  the 

695  propositions    ^contended    for   by    us. 
They  show  that  no  vacancy,  in  fact, 

exists,  and  that  none  ought  to  exist,  be- 
cause great  confusion  and  embarrassment 
throughout  the  State  would  be  caused 
thereby.  And  the  first  section,  therefore, 
expressly  authorizes  the  incumbents  to 
'^continue  to  hold  their  said  offices."  In 
this  respect  it  may  be  well  considered  as  a 
declaratory  act,  passed  not  for  the  purpose 
of  creating  a  new  law,  but  to  declare  what 
the  old  law  was,  or  what  the  Roman  law 
called  an  Act  of  *  ^authentic  interpretation. " 
The  proviso  to  that  section  is  a  legislative 
exercise  of  the  power  intended  to  be  granted 
by  the  22d  sec.  of  the  5th  Art. ;  it  declares 
the  case  in  which  an  office  shall  be  deemed 
vacant,  to  wit :  When  the  incumbent  fails 
to  give  a  new  bond.  It  is  in  this  particular 
constitutional ;  but  neither  the  5th  or  7th 
sections  are  of  that  character ;  they  under- 
take to  make  offices  appointive,  which  the 
constitution  makes  elective. 

The  power  of  the  legislature  over  the  sub- 
ject is  restrained  in  a  remarkable  degree, 
by  the  20th  section  of  the  6th  article.  After 
providing  for  the  choice  of  municipal  offi- 
cers, by  the  electors,  the  legislature  is  re- 
quired at  its  first  session  to  pass  such  laws 
as  may  be  necessary  to  **give  effect  to  the 
provisions  of  this  section. ' '  If  the  power 
to  declare  cases  in  which  vacancies  shall 
be  deemed  to  exist,  gave  authority  to  create 
vacanies,  where  no  provision  is  made  for 
that  purpose,  it  would  clearly  be  restrained 
by  the  clause  last  referred  to;  for  it  is  a 
well  settled  proposition,  that  such  grants 
in  derogation  of  constitutional  rights,  are 
to  be  strictly  construed ;  for  instance,  where 
power  was  conferred  upon  the  governor  to 
fill  vacanies,  it  was  held  that  this  *'gave 
him  no  power  to  make  a  vacancy  by  declar- 
ing that  one  exists."  Page  v.  Hardin,  8 
B.  Mon.  R.  648. 

Where  the  constitution   provided   for   the 

appointment   of  an   officer  in  a  particular 

way,    it  was  held  that  the  legislature  had 

no  power  to  create  a   new  office,  for 

696  *the  performance  of  the  same  duties, 
and  direct  the  appointment  to  be  made 

in  another  manner.  Warner  v.  People,  2 
Denio  R.  272. 

It  would  be  monstrous  to  allow  a  consti- 
tutional provision  to  be  violated  by  such 
indirection  when  it  could  not  be  done  di- 
rectly. We  respectfully  submit  that  the 
portions  of  the  Enabling  Act  referred  to, 
undertake  to  do  precisely  this.  They  first 
illegally  appoint  municipal  officers,  where 
there  are  no  vacancies,  and  then  assume 
that    such    appointments   create  vacancies. 
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and  that  the  appointments  are  legal  because 
of  the  vacancies. 

Again,  it  is  a  well  settled  proposition  of 
law,  that  one  who  enters  into  office  under 
color  of  authority  bj  appointment  or  elec- 
tion, as  Mr.  Chahoon  did  in  this  case,  is 
an  officer  de  facto,  who  cannot  be  removed 
or  ejected  by  force,  nor  can  his  title  to  office 
be  tried  in  any  collateral  proceeding.  It 
can  only  be  done  by  an  appropriate  remedy, 
quo  warranto,  and  sometimes  by  mandamus. 
In  short,  it  is  a  judicial  and  not  a  legislative 
question ;  an  act  to  be  performed  by  the 
courts  and  not  by  the  general  assembly. 

MONCURK,  J.,  delivered  the  opinion  of 
the  court: 

There  are  two  persons  now  claiming  to 
be  mayor  of  the  city  of  Richmond  and  acting 
as  such;  Greorge  Chahoon  and  Henry  K. 
BUyson;  and  these  two  cases  of  habeas 
corpus,  instituted  by  persons  arrested  by 
the  warrant  of  these  two  claimants  respec- 
tively, have,  by  an  amicable  arrangement 
between  them,  been  instituted  for  the  pur- 
pose of  obtaining  the  opinion  of  this  court 
upon  the  question,  which  of  them  is  lawful 
mayor  of  the  city? 

This  is  a  deeply  interesting  question,  not 
only  to  the  city  of  Richmond,  but  to  the 
State  at  large ;  and  its  importance,  and  the 
necessity  of  an  early  decision  of  it,  has  in- 
duced the  court  to  take  up  the  cases 
697  for  hearing  *at  the  earliest  possible 
moment,  in  order  that  the  question 
involved  may  be  decided  as  soon  as  possible, 
consistently  with  a  proper  examination  and 
consideration  of  it.  We  have  fully  heard 
the  argument  of  able  counsel  on  both  sides 
of  the  question,  and  have  given  to  it  all 
the  consideration  of  which  we  are  capable. 
The  result  of  our  deliberations  I  will  now 
proceed  to  announce: 

There  cannot  be  two  mayors  of  the  city 
of  Richmond  at  one  and  the  same  time.  If 
Chahoon  is  mayor,  EHyson  is  not ;  or  if 
Ellvson  is  mayor,  Chahoon  is  not. 

Chahoon  claims  to  be  mayor  by  virtue  of 
an  appointment  as  such  in  1868,  by  General 
Schofield,  then  military  commander  of  the 
district  of  Virginia,  acting  under  what  are 
called  the  Reconstruction  Acts.  And  he 
also  claims  that  his  authority  is  confirmed 
by  the  constitution  of  the  State,  and  even 
by  what  is  called  the  Enabling  Act  itself, 
which  he  admits  is  to  that  extent  constitu- 
tional. But  he  insists  that  that  act  is  un- 
constitutional so  far  as  it  essays  to  authorize 
and  provide  for  the  appointment  of  another 
person  as  mayor.  On  the  other  hand,  EUy- 
son  claims  to  be  mayor  by  virtue  of  an  ap- 
pointment made  in  pursuance  of  that  act. 

The  whole  question,  therefore,  resolves 
itself  into  this:  Is  the  Enabling  Act,  or 
at  least  that  part  of  it  under  which  Ellyson 
received  his  appointment,  unconstitutional? 
We  confine  ourselves  to  that  part  of  the  act, 
because  it  is  the  only  part  which  necessarily 
comes  under  consideration  in  these  cases. 
There  is  another  part  of  the  act,  to  wit : 
The  provisos  in  the  2d  section,  which  sub- 
ject any  judgment,  decree  or  order  made  by 


the  Court  of  Appeals  at  the  term  thereof, 
commencing  on  the  11th  day  of  January 
1870,  to  the  supervision  and  control  of  the 
Court  of  Appeals  organized  under  the  con- 
stitution ;  upon  the  question,  as  to  the  con- 
stitutionality of  which,  we  understand 

698  this  court  will  soon  *be  called  upon 
to  decide ;  and  we  wish,  therefore,  not 

to  prejudge  that  question,  even  collaterally. 

This  court,  undoubtedly,  has  power  to 
declare  an  act  of  the  legislature  to  be  uncon- 
stitutional and  void ;  and  it  is  the  duty  of 
the  court  to  do  so  in  a  proper  case.  It  is, 
however,  a  very  delicate  power,  to  be  exer- 
cised very  carefully ;  and  before  an  act  of 
the  legislature  is  annulled  as  unconstitu- 
tional, the  court  should  be  well  satisfied 
that  it  is  so.  Prima  facie,  every  act  of  the 
legislature  is  constitutional,  and  the  burden 
of  clearly  showing  the  contrary  devolves 
on  him  who  asserts  it.  If  the  question  be 
doubtful,  it  will  be  solved  in  favor  of  the 
validity  of  the  act.  The  members  of  the 
legislature  and  the  governor  are  elected  by 
the  people,  and  are  presumed  to  be  both 
intelligent  and  patriotic.  Before  entering 
upon  the  discharge  of  their  duties,  they 
take  an  oath  to  support  the  constitution  of 
the  State  and  of  the  United  States ;  and  it 
is  not  to  be  presumed  that  they  would  unite 
in  passing  and  approving  an  act  without 
being  well  satisfied  that  it  is  constitutional. 

The  preamble  of  the  enabling  act,  which 
was  approved  March  5th,  1870,  is  in  these 
words:  ^^ Whereas,  grave  doubts  have  arisen 
as  to  the  right  of  the  civil  officers  of  the 
Commonwealth,  the  governor,  attorney 
general,  lieutenant  governor,  and  members 
of  the  general  assembly  excepted,  to  con- 
tinue to  hold  their  offices,  and  to  exercise 
the  powers,  perform  the  duties  and  efijoy 
the  privileges  and  emoluments  appertaining 
to  the  same,  and  as  to  the  legality  of  their 
acts  as  such  officers,  since  the  admission  of 
the  State  as  one  of  the  co-equal  States  of 
the  American  Union;  and  whereas,  the 
failure  to  recognize  the  official  acts  of  such 
officers  as  legal,  and  their  removal  from 
office  at  this  time,  would  cause  great  con- 
fusion and  embarrassment  throughout  the 
State:  Therefore,*' 

Then  follow  the  13  sections  of  the  act; 
the  Ist  of  which,  recognizes  as  legal, 

699  all   such    officers   described    in    *the 
preamble   who   are   eligible   to  office 

under  the  existing  constitution  and  laws  of 
Virginia,  and  who  qualified  on  or  before  the 
26th  day  of  January  1870  (the  day  on  which 
the  State  was  admitted  to  representation  in 
congress) ;  provided  that  all  officers  of  whom 
bonds  are  required  by  law  for  the  proper 
discharge  of  their  respective  duties,  should 
give  or  renew  their  bonds  with  good  secu- 
rity within  the  time  and  in  the  mode  therein 
prescribed.  The  2d  section  legalizes  the 
acts  heretofore  done  by  such  officers  and 
otherwise  lawful,  subject  to  the  proviso  in 
regard  to  any  judgment,  decree  or  order 
made  by  the  late  Court  of  Appeals  as  be- 
fore referred  to.  The  3d  section  relates  to 
the  filling  of  vacancies  in  the  office  of  jus- 
tice of  the  peace  and  constable   now  exist- 
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ing,  or  which  may  hereafter  accrue,  before 
an  election  for  such  officer  shall  be  held 
under  the  constitution.  The  4th  section 
vacates  the  offices  of  circuit  and  county 
clerks  at  the  first  term  of  their  respective 
courts  hereafter  held  by  judges  elected  un- 
der the  present  constitution,  and  authorizes 
each  one  of  such  judges  at  the  first  term  of 
his  court  to  appoint  a  clerk  for  said  court  to 
continue  in  office  until  his  successor  shall 
be  regularly  elected  and  qualifiod ;  vacates 
the  offices  of  attorneys  for  the  Common- 
wealth and  sheriffs  at  the  first  term  of  the 
County  courts  hereafter  held  by  judges 
elected  under  the  present  constitution  in 
their  respective  counties;  and  authorizes 
such  judges  then  to*appoint  attorneys  for 
the  Commonwealth  and  sheriffs  for  their 
respective  counties,  to  continue  in  office 
until  their  successors  are  elected  and  qual- 
ified under  the  constitution ;  and  provides 
for  the  execution  of  bonds  according  to  law 
by  the  sheriffs  and  clerks  appointed  under 
this  section.  The  remaining  sections,  ex- 
cept the  last,  which  merely  declares  the  act 
to  be  in  force  from  its  passage,  more  im- 
mediately concern  the  question  now  under 
consideration;  and   will,    therefore,    be  set 

out  in  full.  They  are  as  follows: 
700  ***5.  That  for  the  more  efficient 
government  of  the  cities  and  towns 
of  the  Commonwealth,  the  governor  of  this 
State  shall,  as  soon  as  practicable,  appoint 
/LB  many  councilmen  or  trustees  for  each 
city  and  town,  now  entitled  to  trustees  or 
councilmen,  as  are  now  provided  by  law. 

^'6.  The  councilmen  and  trustees,  now 
exercising  the  functions  of  such  offices, 
may  continue  in  such  offices  till  the  coun- 
cilmen and  trustees  appointed,  as  provided 
in  the  foregoing  section,  shall  qualify,  and 
no  longer;  and  shall  fill  vacancies  in  their 
respective  bodies  occurring  during  their 
continuance  in  office. 

'*7.  In  all  cities  and  towns,  the  council- 
men  or  trustees  appointed  by  the  governor, 
as  hereinbefore  prescribed,  shall  have  au- 
thority, and  are  hereby  required,  to  appoint 
all  municipal  officers,  except  judges  and 
officers  of  the  courts  hereinafter  provided 
for  in  their  respective  cities  and  towns, 
who  shall  have  all  the  powers,  and  discharge 
all  the  duties  now  conferred  and  required 
by  law  upon  such  municipal  officers. 

'^8.  All  persons  now  exercising  the  func- 
tions of  the  aforesaid  municipal  offices  may 
continue  in  such  offices  till  their  successors 
are  appointed  and  qualified,  as  herein  pro- 
vided, and  no  longer. 

'*9.  The  officers  appointed,  in  pursuance 
of  this  act,  shall  continue  in  office  until 
their  successors,  elected  under  the  constitu- 
tion of  this  State,  are  duly  qualified. 

'*10.  Every  person  appointed,  as  herein 
prescribed,  shall  take  the  oaths  of  office  re- 
quired by  law;  shall  give  bond  in  such 
penalty  and  with  such  security  as  existing 
laws  may  provide  for  officers  holding  like 
offices,  and  shall  receive  such  compensation 
as  existing  laws  may  provide  in  like  cases. 

**11.  The  judges  of  the  Corporation  and 
Circuit  courts,  and  Courts  of  probate,  here- 


after elected  for   the   said  towns  and  cities 

of    the    Commonwealth,    shall   appoint  the 

officers  of  their   respective   courts,  to 

701  continue  *in  office  until  their  succes- 
sors are  elected  and  qualified,  as  pro- 
vided by  law.  The  sheriffs,  clerks  and 
other  officers  required  to  give  bond,  ap- 
pointed under  this  section,  shall  not  enter 
upon  the  discharge  of  their  respective  duties 
until  they  shall  have  given  bond  according 
to  law ;  and  in  case  of  the  failure  of  any  such 
officer  to  give  such  bond,  within  twenty 
days  after  his  appointment,  the  said  ap- 
pointment shall  be  vacated,  and  the  afore- 
said court  shall  proceed  to  appoint  his 
successor  with  like  powers,  and  subject  to 
like  limitations,  as  herein  provided. 

*^12.  This  act  shall  not  be  construed  so 
as  to  deprive  the  general  assembly  of  the 
right  to  remove  any  and  all  officers  at 
present  holding  offices  in  this  State,  or  who 
may  be  hereafter  appointed  under  the  pro- 
visions of  this  act ;  or  to  adopt  such  other 
measures  for  filling  vacancies  in  offices 
which  now  exist,  or  may  hereafter  occur, 
as  to  it  may  seem  right  and  proper.*' 

Under  this  act  and  in  strict  pursuance 
of  the  terms  thereof,  the  governor  appointed 
councilmen  for  the  city  of  Richmond,  who 
appointed  Ellyson  as  mayor ;  and  he  accord- 
ingly took  the  oaths  required  by  law  and 
proceeded  to  execute  the  duties  of  the  office. 
At  the  time  of  his  appointment  and  qualifi- 
cation, Chahoon  was  acting  as  mayor,  under 
the  appointment  of  Gen.  Schofield,  as  be- 
fore stated. 

Had  the  legislature  constitutional  power 
to  pass  this  act,  so  far  as  it  relates  to  the 
subject  of  the  present  enquiry? 

The  act  may  be  unconstitutional,  either 
because  it  is  contrary  to  the  constitution  of 
the  United  States  or  the  laws  made  in  pur- 
suance thereof,  being  the  paramount  and 
supreme  law  of  the  land ;  or  because  it  is 
contrary  to  the  constitution  of  the  State  of 
Virginia. 

The  counsel  for  Chahoon  contend  that  it 
is  contrary  to  both — The  counsel  for  Kllyson 
that  it  is  contrary  to  neither. 

702  *There  is  certainly   nothing  in  the 
constitution  itself  of  the  United  States 

to  which  this  act  can  be  opposed.  Is  there 
anything  in  any  law  of  congress  made  in 
pursuance  of  the  constitution  of  the  United 
States  to  which  it  is  opposed? 

If  there  be  any  such  thing  in  any  such 
law,  it  is  in  the  acts  of  congress  commonly 
called  the  Reconstruction  Acts,  or  in  the 
act  admitting  the  State  to  representation 
in  congress. 

The  Reconstruction  Acts  certainly  sub- 
jected the  State  to  the  military  authority 
of  the  United  States.  But  they  were  limited 
in  their  operation;  and  it  was  expressly 
declared  in  the  first  of  them,  to  wit,  the 
act  of  March  2,  1867,  to  which  the  others 
are  merely  supplementary,  that  it  should  be 
inoperative  in  said  State  when  and  after 
the  State  shall  be  declared  entitled  to  rep- 
resentation in  congress,  and  senators  and 
representatives  shall  be  admitted  therefrom 
on  their  taking  the  oath  prescribed  by  law. 
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The  State  was  declared  entitled  to  repre- 
sentation in  congress  by  an  act  passed 
Januarj  26,  1870,  and  her  senators  and  rep- 
resentatives were  thereupon  admitted  there- 
from on  their  taking*  the  oath  prescribed  bj 
law.  So  that,  by  the  very  terms  of  the  Re- 
constmction  Acts,  they  have  become  inop- 
erative in  the  State.  They  were  enacted 
only  for  a  purpose,  which  has  been  fully 
accomplished. 

We  can  see  nothing  in  the  Reconstruction 
Acts  which  can  give  to  Chahoon,  the  ap- 
pointee of  the  military  commander,  any 
right  to  continue  to  hold  the  office  of  mayor 
against  Kllyson,  the  appointee  under  the 
Enabling  Act  of  the  State.  The  authority 
of  the  military  commander  of  Virginia 
ceased  when  her  representatives  were  ad- 
mitted into  cong^ss,  and  when  his  author- 
ity ceased  that  of  his  appointees  also  ceased. 
It  would  be  strange  if,  after  the  principal 
ceased  to  have  any  authority,  his  subordi- 
nate  agents   should   continue   to   have  at  • 

thority. 
703  *Then  as  to  the  act   admitting   the 

State  to  representation  in  congress. 
This  act  provides  *'that  before  any  member 
of  the  legislature  of  said  State  shall  take 
or  resume  his  seat,  or  any  officer  of  said 
State  shall  enter  upon  the  duties  of  his 
office,  he  shall  take  and  subscribe,"  Ac,  a 
certain  oath  therein  set  out.  And  further 
provides  ''that  every  such  person  who  shall 
neglect  for  the  period  of  30  days  next  after 
the  passage  of  this  act,  to  take,  subscribe 
and  file  such  oath  as  aforesaid,  shall  be 
deemed  and  taken,  to  all  intents  and  pur- 
poses, to  have  vacated  his  office." 

It  is  argued  that  this  act  recognises,  and 
in  effect  declares,  the  right  of  persons  who 
bad  received  appointments  to  office  from 
the  military  commander,  and  continued  to 
perform  the  duties  of  such  office  until  the 
passage  of  the  act,  to  hold  over  until  their 
successors  are  appointed  and  qualified ;  and 
that  this  is  one  of  the  fundamental  condi- 
tions on  which  the  State  was  admitted  to 
representation  in  congress. 

We  do  not  think  so.  Congress,  in  the  pas- 
sage of  this  act,  had  not  in  its  mind  the 
question,  whether  such  persons  would  be 
entitled  to  hold  over  or  not,  and  much  less 
did  it  intend  to  give  them  authority  to  do 
so.  Its  manifest  and  only  object  was  to 
require  every  member  of  the  legislature 
before  taking  or  resuming  his  seat,  and 
every  other  officer  of  the  State  before  en- 
tering upon  the  duties  of  his  office,  to  take 
the  oath  prescribed  by  the  act.  It  was  prop- 
erly left  to  the  State  to  determine  who  were 
or  should  be  her  officers.  It  is  true,  the 
second  proviso  declares  vacant  the  office  of 
every  such  person  who  shall  neglect  for  the 
period  of  30  days,  next  after  the  passage  of 
the  act,  to  take,  subscribe  and  file  such 
oath ;  but  this  only  imposes  a  penalty  for 
the  failure  to  comply  with  the  previous 
provision. 

Certainly  congress  did  not  intend  that 
any  person  who  might  have  been  appointed 
by  the  commander  of  a  military  district, 
to     perform     the     duties     -of     an     office 


704  ^therein,  should  have  any  right  under 
the  constitution  and  laws  of  the  United 

States  to  continue  to  perform  those  duties 
after  the  cessation  of  all  military  authority 
in  auch  district,  and  after  it  was  fully  re- 
stored to  its  position  as  a  sovereign  State 
of  the  Union ;  did  not  intend  that  the  legis- 
lature, the  representative  of  the  sovereignty 
of  the  State,  subject  only  to  a  few  consti- 
tutional restrictions,  should  not  have  power 
to  enact  a  law  appointing  another  agency 
than  the  one  which  had  been  used  by  the 
military  commander  to  perform  the  duties 
of  an  office  during  the  ^  short  interval  be- 
tween the  period  of  the  restoration  of  the 
State  and  the  day  fixed  in  the  constitution 
for  filling  the  office.  *  These  appointees  of 
the  military  commander  received  their  ap- 
pointments with  full  knowledge  that  their 
authority  miglit  be  terminated  at  any  time, 
not  only  by  the  will  of  such  commander, 
but  by  the  cessation  of  military  power  in 
the  State,  and  her  re-admission  to  all  her 
spvereign  rights.  Chahoon  received  his 
appointment  on  the  4th  of  May  1868,  and 
might  have  had  to  give  it  up  the  next  day. 
He  actually  held  it  for  nearly  two  years, 
during  which  the  state  of  things  existing 
when  he  received  it  continued ;  and  he  even 
continued  to  perform  its  duties  and  receive 
its  emoluments  after  the  state  of  things  had 
ceased,  and  until  another  person  was  ap- 
pointed under  the  authority  of  the  State  to 
take  his  place.  Surely  he  can  have  no  cause 
to  complain  that  any  right  which  he  has 
under  the  constitution  or  laws  of  the  United 
States  has  been  violated.  If  he  has  a  valid 
claim,  it  is  under  the  constitution  or  laws 
of  the  State  of  Virginia.  And  this  brings 
us  to  the  next  question : 

Is  there  any  thing  in  the  constitution  of 
the  State  to  which  the  Enabling  Act,  or  so 
much  of  it  as  we  now  have  under  consider- 
ation, is  opposed? 

It  is  supposed  by  the  counsel  of  Chahoon 
to  be  opposed  to  the  25th  section  of  the  6th 
article  of  the'  constitution,  which  de- 
clares,   that    '* judges,  and   all   other 

705  ^officers   elected   or   appointed,    shall 
continue   to   discharge   the  duties  of 

their  offices  after  their  terms  of  service 
have  expired  until  their  successors  have 
qualified."  And  it  is  contended  that  the 
persons  who  were  performing  the  duties  of 
the  different  offices  of  the  State  at  the  time 
of  her  admission  to  representation  in  con- 
gress, under  appointments  previously  made 
by  the  military  commander,  are  '^officers," 
in  the  meaning  of  that  section,  and  entitled 
as  such  to  hold  their  offices  until  their  suc- 
cessors have  qualified. 

We  do  not  think  so.  We  think  the  section 
was  plainly  intended  to  apply  only  to  officers 
elected  or  appointed  under  the  constitution, 
and  for  whose  election  or  appointment  it 
provides.  It  was  literally  copied,  except  in 
the  omission  of  a  single  word,  from  a  sec- 
tion in  the  constitution  of  1864,  commonly 
called  the  Alexandria  constitution,  which 
section  was  itself  literally  copied,  with  a 
like  exception,  from  the  constitution  of  1851, 
in  which  constitutions  it  plainly   had  the 
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same  meaning';  and  it  was  conaidered  nec- 
essary by  the  framers  of  those  constitutions, 
notwithstanding  the  insertion  of  such  a 
section,  to  provide  expressly,  as  they  did  in 
the  schedules  thereto  annexed,  that  all  per- 
sons in  office  at  the  time  of  the  adoption  of 
said  constitutions,  except  as  therein  other- 
wise expressly  directed,  should  continue  in 
office  ''until  their  successors  are  qualified, " 
in  the  language  of  the  constitution  of  1851, 
or  * 'until  their  present  terms  expire, "  in 
the  language  of  the  constitution  of  1864.  In 
the  constitution  of  1830,  article  7,  after  pro- 
viding for  the  case  of  the  governor  and 
privy  councillors,  further  provides,  that 
*'all  other  persons  in  office,  when  this  con- 
stitution shall  be  adopted,  except  as  is 
herein  otherwise  expressly  directed,  shall 
continue  in  office  till  successors  shall  be 
appointed,  or  the  law  shall  otherwise  pro- 
vide."     It    was   considered   necessary    by 

some  of  the  ablest  men  in  the  distin- 
706      guished   body,    which    ^framed    that 

constitution,  to  adopt  such  a  provi- 
sion, in  order  to  authorize  officers  acting 
under  the  old  constitution,  when  it  ceased 
to  oi^rate,  to  continue  to  act  under  the 
new,  when  its  operations  commenced;  and 
the  provision  in  the  7th  article  was  accord- 
ingly adopted.  The  conventions  which 
framed  the  constitutions  of  1851  and  1864, 
followed,  in  this  respect,  the  precedent  of 
their  illustrious  predecessor.  If  the  neces- 
sity of  such  a  provision,  in  order  to  the 
continuance  of  the  authority  of  the  old 
officers,  was  a  question  of  doubt  when  the 
constitution  of  1831  was  framed,  and  was 
solved  on  that  occasion,  by  assuming  that 
there  was  such  a  necessity,  and  acting 
upon  the  assumption  by  adopting  the  pro- 
vision, surely  after  this  precedent  had  been 
followed  by  two  succeeding*  conventions, 
when  the  framers  of  the  present  constitution 
adopted  that  instrument,  and  careftilly 
omitted  such  a  provision,  while  they  copied 
from  the  constitutions  of  1851  and  1864,  the 
section  before  referred  to'  in  reg^ard  to 
''judges  and  all  other  officers,"  it  may  be 
fairly  presumed  that  they  did  not  intend  to 
include  in  the  word  "officers,"  used  in  that 
section,  persons  who  were  performing  the 
duties  of  office  at  the  time  of  the  adoption 
of  the  constitution,  especially  when  these 
persons  were  appointees  or  officers  of  a 
military  provisional  government.  At  all 
events,  this  is  not  so  plain  a  question  as  to 
make  an  act  of  the  legislature  providing- 
other  agencies  for  the  performance  of  these 
duties  until  the  arrival  of  the  period  fixed 
by  the  constitution  for  the  election  or  ap- 
pointment of  these  officers,  an  unconstitu- 
tional and  void  act.  The  fact  is,  the  section 
was  plainly  intended,  in  its  very  nature 
and  by  its  very  terms,  to  have  only  a  pro- 
spective operation,  and  to  be  confined  to 
officers  elected  or  appointed  under  the  con- 
stitutional machine  after  it  had  been  set  in 
motion.  It  provides  for  the  case  of  officers 
"whose    terms   of   service   have  expired;" 

that  is,  terms  of  service  prescribed  by 
707      the  constitution,  and  not  *for  the  case 

of  officers  acting   under  a  prior  gov- 1 


ernment,  whose  terms  of  service  under  their 
appointments  may  not  have  expired,  or  who 
may  have  been  appointed  to  no  term  of 
service  at  all,  but  during-  the  mere  pleasure 
of  a  military  commander. 

The  case  of  Lawhorne,  ex  parte,  18  Gratt. 
85,  relied  on  by  the  counsel  of  Chahoon  in 
support  of  their  views  on  this  branch  of  the 
subject,  can  give  them,  we  think,  no  sup- 
port whatever.  Governor  Pierpoint  was 
elected  to  his  office  under  the  constitution 
of  1864,  which  was  received  and  recog^nized 
as  the  constitution  of  the  State  after  the 
war,  and  thenceforward  continued  to  be  our 
only  constitution  until  it  was  superseded 
by  the  present  constitution.  While  that 
constitution  was  in  force.  Governor  Pier- 
point's  term  of  service  under  it  expired; 
and  the  question  arose,  whether  he  was  en- 
titled to  hold  over  under  the  aforesaid  pro- 
vision of  the  constitution ;  and  that  question 
depended  alone  upon  the  question,  whether 
the  "governor"  was  an  "officer"  in  the 
meaning  of  that  provision.  To  be  sure  we 
were  then  under  a  military  government, 
and  it  may  be  said  by  some  that  during  its 
existence  the  constitution  of  the  State  was 
suspended,  and  that  Governor  Pierpoint 
became  a  mere  provisional  officer.  But 
certainly  the  counsel  for  Chahoon  do  not 
say  that  the  constitution  was  suspended ;  on 
the  contrary,  they  maintain  that  there  never 
has  been  any  such  interregnum.  However 
that  may  be,  certain  it  is,  that  the  question 
came  up  in  Lawhorne's  case,  for  decision 
by  this  court,  whether,  according  to  the  true 
construction  of  that  constitution.  Governor 
Pierpoint  was  entitled  to  hold  over  as  afore- 
said. As  was  then  well  understood,  this 
question  was  brought  up  for  the  decision  of 
this  court  with  the  knowledge  and  approba- 
tion of  General  Schofield,  then  military 
commander  of  the  State,  who  was  willing-, 
in  this  respect,  to  conform  to  the  constitu- 
tion of  the  State  and  the  construction  which 

might  be  put  upon  it  by  this  court. 
708         *Again,    it    is    supposed    that    the 

act  in  question  is  contrary  to  the  20th 
section  of  the  6th  article  of  the  constitution. 
That  section  provides,  among  other  things, 
"that  there  shall  be  chosen  by  the  electors 
of  every  city  a  mayor,"  &c. ;  and  it  is  con- 
tended that  by  reason  of  this  clause,  a 
mayor  of  a  city  can  only  be  chosen  by  the 
electors  of  such  city,  and,  therefore,  the 
act  in  question,  providing  for  such  an  ap- 
pointment otherwise,  is  unconstitutional 
and  void,  though  the  appointment  was  only 
for  the  short  interval  to  elapse  before  the 
time  prescribed  by  the  constitution  for 
making  the  regular  election  under  the  arti- 
cle, to  wit :  the  4th  Thursday  in  May  next ; 
or  rather  the  time  when  the  officers  elected 
under  that  article  are  to  enter  upon  their 
duties,  to  wit,  the  1st  day  of  July  succeed- 
ing. 

We  think  that  this  clause  also,  was  plainly- 
intended  to  apply  only  to  a  mayor  to  be 
chosen  under  the  constitution  at  and  after 
the  time  therein  prescribed  for  that  purpose, 
and  not  to  one  appointed  to  perform  the 
duties  of  mayor  before  one  could  be  chosen 
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and  enter  upon  the  duties  of  the  office  un- 
der the  constitution.  Certainly  an  ap- 
pointee under  and  by  yirtue  of  the  Enabling 
Act,  could  be  no  more  objectionable  on  con- 
stitutional grounds,  than  an  appointee  of  a 
military  commander  during  the  provisonal 
government,  holding  over  after  that  gov- 
ernment had  ceased  to  exist.  The  provision 
in  the  constitution  for  an  election  required 
time  for  its  execution.  A  day  was  fixed 
for  that  purpose  by  the  constitution  with 
a  view  to  afford  such  time ;  and  until  that 
day  arrived  there  can  be  no  election  under 
the  constitution.  Indeed  there  would 
scarcely  be  time  to  make  the  necessary  pre- 
liminary arrangements  and  make  an  elec- 
tion earlier.  Hence  the  necessity  of  either 
permitting  Chahoon  to  go  on  to  perform 
the  duties  of  the  office  until  an  election  can 
be  made,  or  providing  otherwise  by  law  for 
the  case.  That  provision  has  been 
709  made  by  the  Enabling  Act;  *and  we 
think  the  constitutional  competency 
of  the  legislature  to  make  such  a  provision 
clearly  existed.  They  might  have  pursued 
the  other  alternative,  but  they  did  think  fit 
to  do  so. 

There  are  other  provisions  of  the  same 
section  to  which  it  is  contended  the  act  in 
question  is  opposed.  But  the  same  answer 
applies  to  and  concludes  the  objection,  that 
all  these  provisions  apply  to  elections  or 
aopointments  to  be  made  under  the  consti- 
tution, which  could  have  no  effect  before 
the  4th  Thursday  in  May  or  the  1st  day  of 
July  succeeding,  and  not  to  elections  or 
appointments  which  might  be  provided  for 
by  law  to  fill  up  the  short  interval  before 
that  time. 

A  great  deal  was  said  in  the  argument 
about  the  question  whether  there  was  a 
vacancy  in  the  office  or  not,  and  the  power 
of  the  legislature  first  to  create  and  then 
to  fill  a  vacancy ;  and  it  was  contended  by 
the  counsel  for  Chahoon,  that  ^'however 
startling  the  assertion  of  such  a  power  in 
the  assembly  may  be,  it  is  in  fact  the  only 
ground  upon  which  the  constitutionality  of 
tiie  act  under  consideration  can  be  sus- 
tained." The  same  counsel  say,  that  **the 
22d  section  of  the  5th  article  is  the  provi- 
sion relied  upon  as  granting  this  authority 
to  the  general  assembly;"  and  they  set  out 
this  section  in  their  brief.  But  they  con- 
tend that  this  section  is  prospective  entirely 
in  its  operation,  though  they  deny  that  the 
operation  of  the  25th  section  of  the  6th  ar- 
ticle is  entirely  prospective. 

Now  whatever  may  be  the  true  construc- 
tion of  the  22d  section  of  the  '5th  article, 
which  we  deem  it  unnecessary  now  to  de- 
cide, we  think  the  power  of  the  legislature 
to  pass  the  enabling  act  does  not  at  all 
depend  upon  that  section ;  and  that  all  the 
discussion  about,  whether  there  was  a  va- 
cancy or  not  in  these  offices,  and  whether 
the  legislature  has  a  right  first  to  create 
and  then  to  fill  a  vacancy,  is  wholly  beside 
the  question  we  now  have  to  decide. 
710  Whatever  power  these  officers  *may 
have  had  to  continue  to  discharge  the 
duties  of  their  offices   until  otherwise  pro- 


vided by  law,  we  are  clearly  of  opinion  that 
it  was  competent  for  the  legislature  to  ter- 
minate their  power,  whether  it  was  derived 
from  common  law  pirinciples,  as  was  argued, 
or  any  otherwise,  except  under  the  consti- 
tution of  the  United  States  or  of  this  State, 
under  neither  of  which  do  we  think  they 
have  any  power. 

The  State,  upon  her  re-admission  to  rep- 
resentation in  congress  on  the  26th  of  Jan- 
uary 1870,  came  under  the  control  of  the 
legislature,  whose  duty  it  then  was  to  com- 
plete the  organization  of  the  government 
under  the  constitution.  At  that  time,  the 
only  officers  which  had  been  elected  under 
the  constitution  were  the  governor,  attorney 
general,  lieutenant  governor  and  members 
of  the  general  assembly.  All  the  other  civil 
offices  of  the  State,  which  existed  prior  to 
the  constitution,  were  filled,  if  filled  at  all, 
only  by  persons  who  had  previously  held 
them,  most  of  whom  were  military  ap- 
pointees. These  persons  continued  to  per- 
form the  duties  of  their  offices  after  the 
re-admission  of  the  State.  But  «  very 
grave  doubt  arose  whether  they  had  any 
power  to  do  so ;  and  whether  all  their  acts 
done  under  such  supposed  power  would  not 
be  regarded  as  null  and  void.  It  was  con- 
sidered by  some  that  these  officers  had  no 
such  power,  t>ecause  there  was  no  provision 
in  the  constitution,  or  the  schedule  annexed 
thereto,  as  there  had  been  on  former  occa- 
sions of  the  like  kind,  to  authorize  them  to 
hold  over;  or  because  they  were  mere  mili- 
tary appointees,  whose  power  necessarily 
ceased  with  the  military  government,  from 
which  they  derived  their  power ;  or  because 
the  framers  of  the  constitution  actually 
intended  that  their  power  should  cease,  and 
that  they  should  not  hold  over  by  virtue  of 
the  original  appointment. 

Now,  whether  these  officers  had  power  to 
hold  over  or  not,  all  will  admit  that 
711  legislation  was  proper  and  ^necessary 
to  clear  up  all  doubt  on  the  subject 
and  place  it  on  such  a  basis  as  would  con- 
duce to  the  welfare  of  the  Commonwealth. 
The  legislature  so  thought,  and  accordingly 
enacted  the  enabling  act,  the  preamble  of 
which,  clearly  and  forcibly  sets  forth  the 
motives  and  necessity  for  the  act.  The 
counsel  for  Chahoon  admit,  that  to  a  certain 
extent,  the  legislature  had  power  to  pass 
this  act,  and  it  is  wise  and  expedient,  that 
is,  to  the  extent  that  it  confirms  what  had 
been  previously  done  by  these  officers  in  the 
discharge  of  the  duties  of  their  offices,  and 
to  the  extent  that  it  confirms  what  might 
thereafter  be  done  by  them  in  the  discharge 
of  those  duties  during  the  period  prescribed 
by  the  act.  But  the  counsel  deny  that  the 
legislature  had  power  to  provide  for  the 
appointment  of  any  person  to  fill  an  office, 
the  duties  of  which  were  at  the  time  per- 
formed by  a  person  holding  over,  under  an 
appointment  of  the  military  commander; 
and  especially  had  not  power  to  enact  the 
sections  of  the  enabling  act  herein  before 
recited,  in  regard  to  the  more  efficient  gov- 
ernment of  the  cities  and  towns  of  the 
Commonwealth. 


V  R,  19  Gratt— 17 


257 


10  GRATT. 


Virginia  Rbforts,  Annotatbd. 


712,713,714 


An  admission  that  the  act  is  constitutional 
to  the  extent  to  which  it  is  approved  by  the 
counsel  of  Chahoon,  g'oes  far  to  admit  that 
it  is  constitutional  so  far  as  concerns  the 
question  we  are  now  considering. 

But  we  clearly  think  that  it  is  constitu- 
tional to  that  extent  also.  The  leg^islature 
had  a  right  to  say  to  those  persons  who  were 
performing  the  duties  of  civil  offices  under 
appointments  made  by  military  power  or 
otherwise  prior  to  the  re-admission  of  the 
State:  **We  will  sanction  what  you  have 
done  according  to  law,  and  will  authorize 
you  to  continue  to  perform  the  duties  of 
your  offices  until  other  persons  are  appointed 
and  qualified  to  perform  them.  But  we 
choose  to  appoint  other  persons  to  perform 
them  until  elections  and  appointments  can 
be  made  under  the  constitution,  and  we 
therefore  pass  the  enabling  act  for  that 
purpose.  * ' 

712  *It  is  contended  that    the  schedule 
annexed  to  the   constitution  contains 

provisions,  which  show  that  its  framers 
intended  that  a  person  who  was  performing 
the  duties  of  mayor  of  a  city  at  the  time  of 
the  adoption  of  the  constitution,  should 
have  authority  to  continue  to  perform  them 
until  a  successor  is  appointed  and  qualified, 
at  the  time  and  in  the  mode  prescribed  by 
the  constitution.  But  certainly  this  argu- 
ment is  founded  on  a  very  strained  infer- 
ence, and  cannot  be  sufficient  to  show  that 
the  enabling  act  is  unconstitutional. 

The  preamble  and  first  section  of  that 
schedule  show  the  only  purpose  for  which 
it  was  adopted,  and  that  it  was  not  intended 
to  secure  to  incumbents  then  in  office,  any 
immunity  in  their  offices,  or  power  to  con- 
tinue to  hold  them  for  any  length  of  time, 
against  the  expressed  will  of  the  legislature 
to  the  contrary.  **That  no  inconvenience 
may  arise  from  the  changes  in  the  consti- 
tution of  this  State,  and  in  order  to  carry 
the  same  into  complete  operation,  it  is 
hereby  declared,  that"  is  the  language  of 
the  preamble.  Thus  plainly  showing  that 
the  convention  was  looking  to  public  con- 
venience, and  not  to  the  private  interest  of 
individuals  in  continuing  to  hold  office ;  that 
it  was  acting  in  this  matter,  solely  because 
there  might  be  necessity  for  some  such 
action  before  it  could  be  taken  by  the  leg- 
islature ;  and  not  because  they  intended  to 
place  this  matter  beyond  the  reach  or  con- 
trol of  the  legislature.  All  the  safeguards 
that  were  deemed  necessary  for  the  conser- 
vation of  private  rights  were  embodied  in 
the  constitution  itself.  The  only  office  of 
a  schedule  is  to  provide  for  a  transition 
from  the  old  to  the  new  government,  and 
to  obviate  inconveniences  which  would 
otherwise  arise  from  such  transition.  The 
convention  acts  in  this  matter  as  an  ordi- 
nary legislature,  and  only  because  there  is 
necessity  for  such  action  before  a  legisla- 
ture can  or  will  be  convened  under  the  con- 
stitution. To  be  sure  if  a  convention,  in 
framing  the  schedule,  should  plainly 

713  show   an   intention  *to   place   any  of 
its  provisions   beyond   the  control  of 

the  legislature,    such   provisions  being  the 


act  of  the  representatives  of  the  sovereignty 
of  the  State  without  any  constitutional  re- 
strictions, would  be  as  effectual  and  binding 
as  if  they  were  embodied  in  the  constitution 
itself.  But  unless  such  an  intention  plainly 
appears,  the  presumption  is,  that  the  pro- 
visions of  the  schedule  are  subject  to  future 
legislation.  The  language  of  the  1st  section 
of  the  schedule  is :  *  'The  common  law  and 
the  statute  laws  now  in  force  not  repugnant 
to  this  constitution,  shall  remain  in  force 
until  they  expire  by  their  own  limitation, 
or  are  altered  or  repealed  by  the  legisla- 
ture. ' '  Thus  expressly  affirming  the  control 
of  the  legislature  over  the  subject  (though 
such  an  express  affirmance  was  unneces- 
sary). There  seem  to  be  two  provisions  of 
this  schedule  which  are  relied  on  by  the 
counsel  for  Chahoon  as  tending  to  show, 
that  the  convention  intended  to  continue 
the  mayor  in  office  until  his  successor  is 
elected  and  qualified  under  the  constitution. 

One  of  these  two  provisions  is  that  con- 
tained in  the  2d  section,  which  declares, 
among  other  things,  that  **all  rights  of 
bodies  corporate,  and  all  charters  of  incor- 
poration, shall  continue."  And  it  is  ar- 
gued, that  this  provides  for  the  continuance 
of  the  office  of  mayor  and  of  the  officer  for 
the  time  being  himself  in  the  office,  as 
rights  of  the  body  corporate,  under  its 
charter.  But  how  long  was  this  continuance 
to  last?  Always?  Certainly  not;  for  that 
would  have  been  against  an  express  provi- 
sion of  the  constitution  itself,  which  de- 
clares, that  * 'there  shall  be  chosen  by  the 
electors  of  every  city  a  mayor."  Then  the 
continuance  was  to  be  either  for  some 
specified  period,  or  until  otherwise  provided 
by  law.  There  is  no  specified  period,  un- 
less it  be  the  day  named  in  the  constitution 
in  regard  to  the  general  election.  But  there 
is  nothing  in  the  schedule  which  confines 
the  provision  to  that  day,  and  the 
714  presumption  *is,  for  reasons  before 
stated,  that  the  provision  is  subject 
to  the  control  of  the  legislature.  There  is 
no  conceivable  reason  why  the  matter  should 
be  placed  beyond  such  control.  Municipal 
corporations  in  their  police,  which  is  in 
fact  a  part  of  the  police  of  the  State,  are 
subject  to  the  control  of  the  legislature,  like 
any  other  part  of  the  civil  government. 

The  other  of  the  two  provisions,  before 
referred  to,  is  contained  in  the  same  sec- 
tion, and  is  that  which  declares,  that  ''the 
several  courts,  except  as  herein  otherwise 
provided,  shall  continue  with  the  like  powers 
and  jurisdiction,  both  in  law  and  in  equity, 
as  if  this  constitution  had  not  been  adopted, 
and  until  the  organization  of  the  judicial 
department  of  this  constitution."  It  is 
argued,  that  the  mayor's  court  is  one  of  the 
courts  contemplated  by  this  provision,  and 
was  therefore  intended  to  be  continued ;  that 
the  word  "court"  here  embraces  the  judge 
of  the  court,  who  is  the  mayor ;  and  that 
therefore  it  was  intended  to  continue  the 
mayor  in  office.  It  may  be  answered,  if  a 
mayor  be  necessary  to  hold  one  of  the  courts 
here  intended  to  be  continued,  it  is  not 
necessary  that  any  particular  person  should 
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be  such  mayor ;  but  the  court  maj  be  held 
by  any  person  whom  the  legislature  may 
appoint  to  take  the  place  of  him  who  was 
the  incumbent  of  the  office  when  the  con- 
stitution was  adopted. 

But  the  true  answer  is,  that  while  the 
conyention  may  have  intended,  in  the 
former  part  of  the  section,  to  continue 
the  then  acting  mayor  in  office  until  other- 
wise provided  by  law,  it  did  not  intend  to 
include  the  mayor's  court,  much  less  the 
mayor  himself,  in  the  word  **courts,"  used 
in  the  latter  part  of  the  section.  They  are 
courts  of  record,  which  the  mayor's  court 
is  not.  They  are  the  courts,  whose  organ- 
ization is  provided  for  by  the  6th  article  of 
the  constitution  concerning  the  ** judiciary 
department,"  or  such  of  them  as  existed 
under  the  old  constitution;  that  is, 
715  the  Court  of  *  Appeals,  Circuit  courts, 
County  courts,  and  Hustings  courts. 
.  These  courts  were  to  continue,  except,  Ac, 
*^with  the  like  powers  and  jurisdiction,  both 
in  law  and  in  equity,  as  if  this  constitution 
had  not  been  adopted,  and  until  the  organ- 
ization of  the  judicial  department  of  this 
constitution."  An  immediate  organization 
of  that  department  was  contemplated  by 
the  constitution,  which  provided,  that  the 
judges  should  be  chosen  by  the  joint  vote 
of  the  two  houses  of  the  general  assembly ; 
and  though  their  terms  of  office  were  not 
to  commence  until  the  1st  day  of  January 
next  following  their  appointment,  yet  it 
was  provided  that  they  should  ^  'discharge 
the  duties  of  their  respective  offices,  from 
their  first  appointment  and  qualification, 
under  this  constitution,  until  their  terms 
begin."  This  was  ** the  organization  of  the 
judicial  department,"  referred  to  in  the 
schedule,  and  plainly  it  has  no  reference  to 
a  ''mayor's  court,"  which  is  nowhere  men- 
tioned in  the  constitution,  nor  to  a  mayor, 
who  could  not  be  chosen  under  the  consti- 
tution earlier  than  the  4th  Thursday  in 
May,  nor  enter  upon  the  duties  of  his  office 
until  the  Ist  day  of  July. 

In  construing  the  constitution,  and  the 
schedule  and  election  ordinance  annexed, 
in  the  light  of  all  the  surrounding  circum- 
stances under  which  they  were  made,  we 
think  it  obvious  that  the  framers  of  the 
constitution,  purposely  omitted  any  provi- 
sion that  the  persons  then  performing  the 
duties  of  office  in  the  State  should  continue 
to  hold  over,  until  their  successors  should 
be  elected  or  appointed  and  qualified  under 
the  constitution;  and  that  they  intended 
that  those  offices,  except  where  otherwise 
expressly  provided  in  the  constitution, 
should  be  immediately,  or  as  soon  as  con- 
renient,  filled  by  the  legislature;  either 
directly,  or  in  a  mode  to  be  prescribed  by 
law.  Almost  all  the  offices  were  then  held 
by  men  who  were  disqualified  to  hold  office 
by  the  very  terms  of  the  constitution 
716  itself  as  originally  *framed.  It  was 
contemplated  that  there  would  be  a 
very  short  interval  between  the  adoption  of 
the  constitution  and  a  session  of  the  legis- 
lature under  it,  when  all  the  offices  could  at 
once  be   filled.    The  convention  closed  its 


labors  on  the  I7th  day  of  April  1868 ;  and 
by  an  election  ordinance  then  enacted,  it 
was  declared  that  the  constitution  adopted 
by  the  convention,  should  be  submitted  for 
ratification  on  the  2nd  day  of  June  1868,  to 
the  voters  of  the  State ;  that  an  election 
should  be  held  at  the  same  time  and  places 
for  members  of  the  general  assembly  and 
for  all  State  officers  to  be  elected  by  the 
people  under  the  constitution ;  that  the  offi- 
cers elected  should  enter  upon  the  duties  of 
the  offices  for  which  they  are  chosen  as  soon 
as  elected  and  qualified  in  compliance  with 
the  provisions  of  the  constitution,  and 
should  hold  their  respective  offices  for  the 
term  of  years  prescribed  by  the  constitu- 
tion, counting  from  the  1st  day  of  January 
next,  and  until  their  successors  are  elected 
and  qualified.  And  that  the  general  assem- 
bly elected  under  said  ordinance  should 
assemble  at  the  capitol  in  the  citv  of  Rich- 
mond on  the  24th  of  June  1868 :  And  the 
commanding  general  was  requested  to  en- 
force the  said  ordinance.  Had  all  these 
things  been  done  as  contemplated,  the  leg- 
islature, which  would  doubtless  have  been 
composed  of  many  if  not  most  of  the  per- 
sons who  composed  the  convention,  would 
probably  have  filled  at  once,  by  a  new  elec- 
tion or  appointment,  all  the  remaining 
offices  of  the  Commonwealth,  and  provided 
that  the  officers  so  elected  or  appointed 
should  discharge  the  duties  of  their  respect- 
ive offices,  ''from  their  first  appointment  and 
qualification,"  as  provided  in  the  constitu- 
tion in  regard  to  the  judges,  or  "as  soon 
as  elected  and  qualified,"  as  provided  in 
the  election  ordinance,  in  regard  to  mem- 
bers of  the  general  assembly  and  all  State 
officers  to  be  elected  by  the  people  under 
the  constitution.  And  thus  the  ship  of  state 
would  have  set  out  on  her  new  voyage  with 

an  entirely  new  crew. 
717  *If  we  be  right  in  this  view,  then 
it  follows,  that  not  only  is  there  noth- 
ing in  that  part  of  the  enabling  act  now 
under  consideration  opposed  to  anything  in 
the  constitution,  but  it  is  in  conformity 
with  the  intention  of  the  framers  of  that 
instrument. 

We  are  therefore  of  opinion,  that  so  much 
of  the  enabling  act  as  authorizes  the  ap- 
pointment of  councilmen  and  mayors  of  the 
cities,  is  constitutional. 

As  to  the  argument  that  the  enabling  act 
itself  confirms  the  title  of  the  incumbents 
in  office ;  a  sufficient  answer  is,  that  what- 
ever right  or  title  ♦hat  act  may  give  is  ex- 
pressly limited  by  its  terms,  and  extends  no 
longer  than  the  period  when  the  legislature 
might  otherwise  provide;  and  they  did 
otherwise  provide  by  the  enabling  act,  in 
regard  to  the  appointment  of  councilmen 
and  mayors  of  the  cities. 

And  as  to  the  argument  founded  on  the 
supposed  general  principle  of  law,  "that  a 
change  in  the  organic  constitution  of  gov- 
ernment does  not  vacate  the  old  offices  until 
successors  are  duly  qualified;"  the  answer 
is,  that  even  admitting  this  to  be  so,  "suc- 
cessors are  duly  qualified,"  within  the 
meaning  of  this  proposition,  whenever  per- 
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sons  appointed  to  fill  the  offices  by  the  leg- 
islative power  of  the  new  government  are 
dulv  qualified. 

The  incumbents  of  office  at  the  time  of 
an  organic  change  of  government,  contin- 
uing to  hold  over  after  such  change  (in  the 
absence  of  a  provision  of  the  new  constitu- 
tion, or  of  an  act  of  the  legislature  of  the 
new  g6vemment  giving  them  such  author- 
ity), hold  by  sufferance  only  and  upon  a 
principle  of  public  necessity  or  convenience, 
not  in  virtue  of  any  individual  or  private 
right.  They  cannot  set  up  any  claim 
against  the  legislature,  which  has  ample 
power  to  put  an  end  to  their  official  author- 
ity at  any  time,  and  appoint  others  to  take 
their  places,  subject  only  to  any  constitu- 
tional restrictions  which  may  plainly  ap- 
pear to  exist. 

718  *We  have  now,  we  believe,    noticed 
all  the  grounds  taken  in  argument  by 

the  counsel  of  this  case,  unless  it  be  the 
fi^round,  that  by  reason  of  what  are  called 
"the  fundamental  conditions,"  on  which 
the  State  was  admitted  to  representation  in 
congress,  we  have  only  advanced  from  a 
provisional  to  a  provincial  State,  and  have 
not  yet  gotten  back  to  our  original  position 
as  one  of  the  sovereign  States  of  the  Union. 
What  may  be  the  meaning  and  effect  of 
those  conditions,  is  a  question  which  does 
not  arise  in  this  case,  as  we  have  endeav- 
ored to  show  that  the  right  of  the  old  in- 
cumbents to  continue  to  hold  their  offices 
is  not  made  one  of  those  conditions.  It 
may  not,  however,  be  out  of  place  to  say, 
that  we  regard  Virginia  as  one  of  the  sov- 
ereign States  of  the  Union,  and  as  the  co- 
equal in  every  respect  of  Massachusetts, 
New  York,  Pennsylvania,  or  any  of  the 
Old  Thirteen. 

We  have  delivered  a  very  long  opinion  in 
these  cases,  not  because  we  have  had  any 
doubt  or  difficulty  in  deciding  them,  but 
because  of  the  great  importance  of  the 
question  involved,  the  ability  and  earnest- 
ness with  which  it  has  been  discussed,  and 
the  excitement  which  it  has  produced.  If 
our  decision  shall  have  the  effect  of  settling 
the  question,  and  restoring  peace  and  quiet 
to  the  city  of  Richmond,  we  will  rejoice  to 
have  had  an  agency  in  bringing  about  so 
desirable  an  end. 

The  result  of  our  opinion  is,  that  on  the 
I7th  day  of  March  1870,  under  and  by  virtue 
of  the  act  of  the  general  assembly,  approved 
March  5th,  1870,  commonly  called  *4he 
Enabling  Act,'*  Henry  K.  EUyson  became 
the  lawful  mayor  of  the  city  of  Richmond, 
and  has  ever  since  been,  and  is  yet,  such 
mayor ;  that  the  petitioner,  Archibald  Dyer, 
was  lawfully  required  by  said  EUyson,  as 
such  mayor,  to  give  bail,  as  mentioned  in 
the  petition  of  said  Dyer,  who  is  therefore 
lawfully  in  the  custody  of  William  E.  Mar- 
tin, as  such  bail;  that  George  Chahoon 
has  not  been  mayor  of  said  city  since 

719  *the  said  Ellyson  became  lawful  mayor 
as  aforesaid,  and  had  no  authority  to 

issue  the  warrant  of  commitment,  men- 
tioned in  the  petition  of  John  Henry  Bell, 
whose  imprisonment  is  therefore  unlawful; 


and  that  the  said  petitioner.  Dyer,  must  be 
remanded  to  the  custody  of  his  said  bail, 
and  the  said  petitioner.  Bell,  must  be  dis- 
charged from  imprisonment. 

The  judgment  is  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  petitions,  writs  of  habeas 
corpus,  and  returns  thereon,  an  agreed 
statement  of  facts  filed,  and  the  arguments 
of  counsel  in  these  cases,  is  of  opinion,  for 
reasons  stated  in  writing,  and  filed  with 
the  papers,  that  so  much  of  the  act  of  the 
general  assembly  approved  March  5th,  1870, 
commonly  called  the  Enabling  Act,  as  pro- 
vides for  the  appointment  of  councilmen  or 
trustees,  and  mayors  and  other  officers  of 
cities  and  towns,  is  constitutional ;  that  on 
the  17th  day  of  March  1870,  by  a  due  ap- 
pointment and  qualification  under  the  said 
act,  Henry  K.  Ellyson  became  the  lawful 
mayor  of  the  city  of  Richmond,  and  has  ever 
since  been,  and  is  yet,  such  mayor;  that 
he  had  authority  as  such  to  require  the  pe- 
titioner, Archibald  Dyer,  to  gi^^  bail,  as 
mentioned  in  the  petition  of  said  Dyer, 
who  is  therefore  lawfully  in  the  custody  of 
William  E.  Martin  as  such  bail ;  and  that 
George  Chahoon  has  not  been  mayor  of  said 
city  since  the  said  Ellyson  became  lawful 
mayor  as  aforesaid,  and  had  no  authority 
to  issue  the  warrant  of  commitment  men- 
tioned in  the  petition  of  John  Henry  Bell, 
who  is  therefore  detained  without  lawful 
authority.  It  is  therefore  ordered  that  the 
said  Archibald  Dyer  be  remanded  to  the 
custody  of  his  said  bail,  and  that  the  said 
John  Henry  Bell  be  discharged  from  im- 
prisonment. 


720  *  J  ones  v.  Tatum.* 

April  Term,  1870,  Riclimond. 

Absent,  CHBisTiAir.  J.t 

Sale  of  Land— Proper  Parties.— T.  conveyed  to  H.  B.  ft 
J.  B.  ninety  acres  of  land  in  trust  for  his  wife  for 
life,  and  at  lier  death  to  their  children,  with  a 
power  of  appointment  by  will  to  the  wife,  which 
she  did  not  make.  After  the  death  of  T.  and  his 
wife,  four  of  their  children  beinr  of  a^e,  flle  their 
bill  aralnst  the  other  two  who  were  infants  of  the 
are  of  seventeen  and  nineteen  years«  asking-  for  a 
sale  of  the  land.  There  was  a  decree  directing 
the  land  to  be  sold,  and  it  was  sold,  partly  on  a 
credit,  and  the  sale  was  confirmed.  The  purchaser 
havinff  failed  to  make  the  last  payment,  a  rule  was 
made  on  him  to  show  cause  why  the  land  should 
not  be  sold  to  pay  the  balance  of  the  purchase 
money.  He  appeared  and  filed  an  aflldavit  object- 
ing to  the  title,  that  the  trustees  H.  B.  A  J.  B.  had 
not  been  parties  to  the  suit,  and  that  there  was 
but  89  acres  of  land.  J.  B.  describing  himself  as 
surviving  trustee,  executed  a  release  deed,  which 
was  filed  in  the  suit.  A  sale  was  decreed,  and  the 
purchaser  appealed.    Hbld: 

I.  Statute  of  Uses— Trust  Ended— Quwre    Is  Trvst 
Executed.  —Quaere.    Whether  under  the  Virginia 

*Por  monographic  note  on  Coats,  see  end  of 

tHe  decided  the  case  in  the  court  below. 
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statute  of  nses,  tbe  trust  taavlnff  ended,  the  leral 
tlUe  was  In  the  trustees.  Bnt  if  it  was.  and  they 
should  have  been  parties,  the  sale  baying-  been 
made  and  confirmed,  and  the  purchaser  in  quiet 
possession,  the  deed  of  release  of  the  sarriyinff 
tmstee  cured  the  defect, 
s.  Sale  la  On»s*— No  Abatemeot.*— Though  the  tract 
was  described  as  containing  ninety  acres,  it  was 
a  sale  In  gross  and  not  by  the  acre,  and  the  pur- 
chaser is  not  entitled  to  an  abatement* from  the 
purchase  money. 

3.  Sumt—SmmM.—lf  the  facts  stated  by  the  pur- 
chaser would  entitle  him  to  an  abatement  from 
the  purchase  money,  the  facts  not  being  proved 
he  is  not  entitled  to  it. 

4.  JadkUi  Sale*— Payment  to  Coaimlssloiiar.t— The 
decree  haying  directed  the  commissioner  to  give 

security.  2md  to  pay  the  money  coming  to 
721         the   infants  to  their  guardian,  nhe  pur- 
chaser paying  to  the  commissioner  in  pur- 
suance of  the  decree,  is  exonerated  from  liability 
for  its  proper  disposition,  2md  cannot  object  to 
the  decree  on  that  ground. 

5.  Proof  as  to  Sarvlvlng  TruAteo-Oblectioii  In  Court 
of  Appoala.~No  objection  having  been  made  in 
the  court  below,  that  it  was  not  shown  that  J.  B. 


In  Orosa— Abatemaat.— See  the  principal  case 
cited  and  the  decision  discussed  in  Watson  y.  Hoy, 
S  GratL  711.  See  also,  foot-nott  to  same  case  on  this 
point 

See  principal  case  approved  in  Farrier  v.  Rey- 
nolds. 88  Va.  1«7.  18  S,  E.  Rep.  808. 

tJaifelal  Salea— Payment  to  Commisalonar— Author* 
Ity  to  Receive  the  Money.— See  Finney  v.  Edwards, 
IS  Ya.  68.  where  the  court  held  that  the  commissioner 
had  authority  under  decree  and  peculiar  circum- 
stances of  the  case  to  collect  the  purchase  money. 

A  commissioner  selling  land  under  a  decree  of 
court  cannot  collect  the  deferred  installments  of  the 
purchase  money  when  the  bonds  were  directed  to  be 
returned  to  the  court.  Omohundro  v.  Omo^undro, 
»Gratt  884. 

A  special  commissioner,  appointed  by  a  decree  to 
make  a  sale  of  land,  who  makes  the  sale  and  takes 
the  purchase  bond  payable  to  self  as  commissioner, 
has  no  authority  to  sue  on  or  collect  on  said  bonds 
unless  specially  authorized  to  do  so.  Blair  v.  Core, 
18  W.  Va.  986;  Clarke  v.  Shanklin,  24  W.  Va.  80. 

SanM—Saaio— Paliuro  of  Commissioner  to  Olve  Bond 
-UsMHty  of  Purckaaers.— The  purchaser  at  a  judicial 
•ale  Is  bound  to  take  notice  of  the  decrees,  etc.,  under 
which  the  sale  is  made  2md  must  be  presumed  to 
koow  the  law  which  governs  such  sales.  Hess  v. 
Bader.  26  Oratt.  749.  So,  the  purchaser  does  not 
relieve  himself  from  liability  for  the  purchase 
money  by  payment  to  a  commissioner  who  has  not 
yet  given  the  bond  required  by  law  in  order  to 
authorise  him  to  receive  payment  Hess  v.  Rader, 
SSGratt  74A,  and  foot^noUi  Tyler  v.  Toms,  76  Va.  117: 
Whitehead  v.  Bradley.  87  Va.  670, 18  S.  E.  Rep.  195: 
Sbumate  v.  Williams  (Va.),  22  S.  E.  Rep.  806;  Eggle- 
Um  r.  WhitUe,  84  Va.  168,  4  S.  E.  Rep.  822:  Eggleton 
▼.  Dinsmore,  84  Va.  868,  6  S.  E.  Rep.  146. 

Where  receiver  collects  the  money  from  a  pur- 
chaser at  a  judicial  sale  before  giving  the  required 
hond  and  fails  to  account,  though  he  may  afterwards 
Sire  the  bond,  the  purchaser  may  be  compelled  to 
W  the  money  a  second  time.  Woods  v.  Ellis,  85  Va. 
471. 7  S.  E.  Rep.  890. 

Ssaw— Sama—Dofecta  In  CommUslonar's  Bond.— See 
Uoyd  y.  Erwln.  29  Gratt  608,  and  foot-noU. 


was  the  survivinff  trustee,  that  question  cannot 
be  made  in  this  court 

6.  Appeal  from  Decree— Costs.  — The  purchaser 
having  resisted  the  decree  for  a  resale,  and  taken 
an  appeal  from  a  former  decree  in  the  cause, 
was  properly  subjected  to  pay  the  costs  of  the 
proceedings  under  the  rule. 

This  is  an  appeal  by  a  purchaser  at  a 
judicial  sale  from  a  decree  requiring*  him 
to  pay  the  balance  of  the  purchase  money. 
The  facts  of  the  case,  so  far  as  it  is  mate- 
rial to  state  them,  are  as  follows : 

On  the  26th  day  of  April  1866,  four  of  the 
six  Tatums  being  adults,  filed  their  bill 
against  the  remaining  two  who  were  in- 
fants, in  the  Circuit  court  of  the  county  of 
Henrico,  in  which  they  stated,  that  on  the 
31st  day  of  May  1843,  Theophilus  Tatum, 
of  the  said  county,  executed  a  deed  which 
was  duly  recorded,  conveying  to  Henry 
Branch  and  James  M.  Boyd,  among  other 
things,  a  tract  of  land  in  the  said  county, 
containing  ninety  acres,  adjoining  the  Tree 
Hill  tract  and  the  land  of  William  B.  Ran- 
dolph and  others,  in  trust  for  the  use  of  (lis 
wife,  Anna  D.  Tatum,  during  her  life,  and 
at  her  death  to  her  children  then  living, 
and  the  descendants  of  any  who  might  be 
dead,  with  a  power  of  appointment  by  will 
to  the  said  Anna  D.  Tatum;  who,  by  a 
paper  executed  by  her  in  the  form  of  a  will, 
devised  the  property  to  the  said  Theophilus 
Tatum  for  life,  but  made  no  further  ap- 
pointment. That  the  said  Anna  D.  Tatum 
died  in  October  1865,  survived  by  her  hus- 
band, the  said  Theophilus  Tatum,  and  six 
children,  who  were  the  plaintiffs  and  de- 
fendants in  the  suit,  and  her  only  heirs  at 
law,  one  of  the  defendants  being  nineteen 
years  old  and  the  other  seventeen  years  old. 
The  said  Theophilus  died   on   the   13th  day 

of  November  1865,  about  a  month  after 
722      the  death  of  his  said  wife.     *That  the 

willof  said  Anna  D.  Tatum  had  never 
been  admitted  to  record,  for  the  reason, 
that  both  the  witnesses  were  dead,  and  their 
handwriting  could  not  be  proved.  But  it 
was  a  matter  of  no  importance,  as  the  title 
to  the  said  land  was  then  in  the  same  per- 
sons, either  with  or  without  the  will. 
That  upon  the  death  of  the  said  Anna  D. 
Tatum  and  Theophilus  Tatum,  the  trust 
created  by  the  said  deed  was  fully  executed, 
and  ceased,  and  the  title  to  the  said  land 
vested  absolutely  in  the  said  surviving 
children.  The  said  deed,  and  the  said  will, 
marked  A  and  B,  were  exhibited  with  the 
bill.  That  the  said  land,  consisting  of 
ninety  acres,  and  being*  divisible  among 
six  persons,  could  not  be  divided  in  kind 
without  manifest  injury  to  the  interest  of 
all  parties;  so  that  a  sale  was  absolutely 
necessary  for  an  equal  and  judicious  parti- 
tion of  the  same.  And  that  such  sale  could 
not  be  made  without  the  aid  of  a  court  of 
equity,  because  two  of  the  distributees  are 
minors,  and  incapable  in  law  of  giving 
their  consent,  though  capable  in  fact  of 
deciding  prudently  with  respect  to  their 
interests,  and  desiring  the  said  sale  to  be 
made.     The  plaintiffs  therefore  prayed  that 
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the  said  land  might  be  sold,  and  the  proceeds 
of  sale  divided  according  to  the  rights  of 
the  parties  respectively;  and  for  general 
relief. 

In  the  said  deed  exhibited  ^ith  the  bill, 
the  said  land  is  described  as  '^containing 
ninety  acres,  be  the  same  more  or  less,'* 
and  its  situation  and  boundaries  are  very 
minutely  described. 

On  the  same  day  on  which  the  bill  was 
filed,  a  guardian  ad  litem  was  assigned  to 
the  infant  defendants,  and  filed  their  an- 
swer, and  the  said  infants  themselves,  by 
leave  of  the  court,  filed  an  answer  in  proper 
person,  in  which  they  said  they  believed 
the  allegations  of  the  bill  to  be  true,  and 
expressed  a  desire  that  the  said  land  might 
be  sold  for  a  division.  And,  thereupon,  it 
was   decreed   that   a  commissioner  of 

723  the  court    should  enquire,  ^ascertain 
and    report: — 1st,    whether  either  of 

the  parties  entitled  to  distribution  in  the 
land  would  accept  the  same,  and  pay  there- 
for to  the  other  parties  such  sums  as  their 
interest  might  entitle  them  to;  2ndly, 
whether  partition  of  the  said  land  could  be 
conveniently  made  among  the  parties  en- 
titled ;  and  3rdly,  whether  the  interests  of 
the  persons  entitled  to  the  said  land  would 
be  promoted  by  a  sale  thereof. 

A  day  or  two  after  that  decree  was  made, 
commissioner  J.  H.  Sands  proceeded  to 
execute  the  same  by  taking  the  depositions 
of  two  witnesses  upon  interrogatories 
agreed  to  by  the  guardian  ad  litem,  and 
made  a  report: — 1st,  that  partition  could 
not  be  conveniently  made  of  the  real  estate 
in  the  bill  mentioned ;  2nd,  that  no  party 
was  able  or  willing  to  take  the  entire  sub- 
ject, and  pay  therefor  to  the  other  parties 
such  sums  of  money  as  their  interest  therein 
might  entitle  them  to;  and  3rd,  that  the 
interests  of  those  who  were  entitled  to  the 
subject  or  its  proceeds,  would  be  promoted 
by  a  sale  of  the  entire  subject.  The  depo- 
sitions of  the  witnesses,  which  were  re- 
turned with  the  report,  fully  sustain  it. 

On  the  30th  day  of  April  1866,  the  cause 
came  on  by  consent  to  be  heard  on  the 
papers  formerly  read,  and  the  report  of  the 
said  commissioner,  to  which  there  was  no 
exception,  and  the  court  decreed  that  Wil- 
liam H.  Tatum,  who  was  appointed  com- 
missioner for  that  purpose,  should  proceed, 
after  giving  at  least  ten  days'  notice  of  the 
time,  place  and  terms  of  sale,  by  advertise- 
ment in  one  or  more  newspapers  of  the  city 
of  Richmond,  to  sell,  at  public  auction,  to 
the  highest  bidder,  the  land  in  the  bill 
mentioned,  for  cash  as  to  one-fourth  of  the 
purchase  money,  and  upon  a  credit  of  six, 
twelve  and  eighteen  months,  with  interest 
from  the  day  of  sale,  as  to  the  balance, 
taking  from  the  purchaser  negotiable  notes, 
well  endorsed,  for  the  credit  payments,  and 
retaining  the  title  until  a  deed  should  be 
ordered  by  the  court  to  be  made.     The 

724  said    commissioner    was  ^directed    to 
report  his  proceedings  and  return  the 

said  notes  to  the  court.  But  he  was  not  to 
have  authority  to  act  under  the  said  decree 
until  he  should  have  entered  into  bond  with 


good  security  before  the  clerk  of  the  court, 
in  a  penalty  of  six  thousand  dollars,  condi- 
tioned according  to  law. 

On  the  26th  day  of  October  1866,  a  report 
of  the  said  commissioner  of  sale  was  re- 
turned and  filed,  from  which  it  appears  that 
in  pursuance  of  the  said  decree  of  the  30th 
of  April  1866,  he  did,  after  duly  advertising 
the  said  land,  sell  the  same  (reserving  a 
grave  yard)  at  public  auction,  on  the  prem- 
ises, on  the  28th  day  of  May  1866,  when  the 
appellant,  William  Jones,  became  the  pur- 
chaser for  the  sum  of  $4,750.  The  purchaser 
desiring  it,  the  commissioner  received  from 
him  S2,000  in  cash,  leaving  due  $2,750.  The 
purchaser  executed  his  notes  at  6,  12  and 
18  months  for  the  deferred  payments.  The 
first  note  for  $386  25  (interest  added),  being 
the  residue  of  the  first  two  payments,  after 
deducting  the  cash  ($2,000)  paid;  the  second 
at  12  months,  for  $1,258  75;  and  the  third 
at  18  months,  for  $1,294  38.  The  commis- 
sioner further  reported,  that  after  deducting 
the  cost  of  the  suit  up  to  that  time,  and  the 
charges  of  sale,  from  the  cash  payment, 
there  remained  in  his  hands  for  distribution 
the  sum  of  $1,838  15,  of  which  each  party 
was  entitled  to  one-sixth ;  and  that  he  had 
not  returned  the  notes,  but  retained  them, 
to  deposit  in  bank  for  collection.  Annexed 
to  the  report  was  a  statement  of  an  account 
of  the  transaction. 

On  the  5th  day  of  November  1866,  the 
cause  again  came  on  to  be  heard  by  consent, 
upon  the  papers  formerly  read,  and  the  said 
report  of  commissioner  Tatum,  to  which 
there  was  no  exception ;  upon  consideration 
whereof,  the  court  confirmed  the  said  report, 
and  directed  the  said  commissioner  to  pay 
over  the  fund  in  his  hands  to  the  parties 
entitled  thereto ;  that  is,  $300  to  each  of  the 
six  distributees,  paying  the  portion 
725  of  each  of  *the  infant  defendants  to 
his  legally  qualified  guardian,  and 
retaining  in  his  hands  the  balance  of 
thirty-eight  dollars  and  fifteen  cents  to 
meet  future  costs  of  the  suit,  and  to  be  ac- 
counted for  thereafter  in  a  decree  for  further 
distribution.  And  the  commissioner  was 
further  directed  to  deposit  the  notes  of  the 
purchaser  for  the  deferred  payments  in 
some  bank  of  the  city  of  Richmond,  when 
necessary,  in  order  to  their  collection,  and 
report  his  further  action  to  the  court. 

No  other  proceeding  was  taken  in  the  case 
until  the  28th  day  of  April  1868,  when  an- 
other report  of  commissioner  Tatum,  dated 
on  the  18th  of  that  month,  was  returned 
and  filed.  The  said  commissioner  stated 
therein,  that  since  his  last  report  in  the 
case,  the  purchaser,  Jones,  had  paid  in  full, 
the  bond  of  $386  25,  and  had  paid  $1,068  75 
in  part  of  the  bond  for  $1,258  75  falling  due 
on  the  28th  of  May  1867,  and  had  paid  noth- 
ing more.  That  there  then  remained  un- 
paid a  balance  of  $190  on  the  bond  for 
»1,258  75,  and  the  whole  of  the  bond  for 
$1,294  38,  due  28th  November  1867.  That 
he,  the  commissioner,  had  applied  repeat- 
edly to  the  said  Jones  to  pay  the  balance 
due,  but  hitherto  without  avail.  That  the 
said  Jones  had  several  times  stated  that  the 
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title  to  the  land  sold  him  was  defective,  and 
he  was  not  bound  to  pay.  And  that  he, 
the  commissioner,  believed  the  title  to  be 
unquestionable,  and  he  invoked  the  exercise 
of  the  power  of  the  court  to  compel  pay- 
ment. 

On  the  same  day  on  which  that  report 
was  filed,  to  wit :  The  28th  day  of  April 
1868,  the  cause  came  on  again  to  be  heard 
bj  consent,  on  the  papers  formerly  read 
and  the  said  report;  whereupon,  on  the 
motion  of  the  plaintiffs,  it  was  ordered, 
that  unless  the  said  purchaser,  Jones, 
should  show  cause  to  the  contrary  on  the 
1st  day  of  May  1868,  having-  been  first  served 
with  a  copy  of  the  said  order,  the  said  com- 
missioner should  proceed,  at  the  risk  and 
cost  of  the  said  Jones,  to  resell 
726  *the  said  land  to  the  highest  bidder 
at  public  auction,  for  cash  as  to  so 
much  as  will  be  sufficient  to  pay  the  costs 
and  charges  of  the  said  sale  and  the  costs 
of  the  proceeding  under  the  said  order,  and 
to  pay  in  full  the  balance,  principal  and 
interest,  due  upon  the  bonds  executed  by 
the  said  Jones  to  the  said  commissioner  for 
the  purchase  money  of  the  said  land  un- 
der the  sale  theretofore  made  to  said 
Jones ;  and  for  the  balance,  upon  such  terms 
as  the  said  Jones  might  prescribe ;  or,  upon 
bis  failure  to  prescribe,  upon  six  and  twelve 
months'  credit,  for  negotiable  notes,  with 
interest  from  the  day  of  sale,  well  endorsed, 
and  retaining  the  title  to  secure  their  pay- 
ment. The  commissioner  was  directed  to 
givt  at  least  sixty  days'  notice  of  the  time, 
place  and  terms  of  said  sale  in  some  news- 
paper published  in  Richmond.  But  if  the 
said  Jones,  at  any  time  before  the  expira- 
tion of  the  said  sixty  days,  should  pay  to 
the  said  commissioner  all  costs  and  charges 
which  might  have  accrued  or  been  incurred 
by  reason  of  said  order,  and  should  also 
pay  in  full  the  balance,  principal  and  in- 
terest, which  should  be  due  upon  his  said 
bonds;  then  the  said  commissioner  was 
directed  not  to  make  such  sale,  but  to  ex- 
ecute and  deliver  to  the  said  Jones,  a  deed 
with  special  warranty  for  the  said  land. 
And  the  commissioner  was  directed  to  report 
his  proceedings  to  the  court. 

A  copy  of  this  order  was  served  on  the 
said  Jones  on  the  30th  of  April  1868,  and 
evidence  of  such  service  was  returned  and 
filed  with  the  papers  in  the  cause. 

On  the  1st  day  of  May  1868,  an  affidavit 
of  the  said  Jones  was  received  and  filed. 
In  this  affidavit  the  affiant,  after  setting 
oat  the  facts  in  regard  to  the  sale,  the  part 
payment  of  the  purchase  money,  and  the 
balance  due  thereon,  stated,  that  before  the 
last  payment  became  due  he  negotiated  a 
loan  of  $2,250,  which  one  Sanford  of 
New  York  agreed  to  advance  on  said 
'27  *land,  to  be  secured  by  deed  of  trust 
thereon,  upon  being  furnished  with 
an  abstract  of  good  title  thereto ;  that  as  he 
depended  on  said  land  as  a  means  to  pay 
said  balance,  he  at  once  employed  J.  H. 
Sands  as  his  attorney  to  examine  said  title, 
who,  upon  doing  so,  reported  the  same  de- 
fective, for  that  the  legal  title  was  out- 


standing in  Branch  and  Boyd  (the  trustees 
in  the  deed  of  trust  of  the  31st  day  of  May 
1843,  aforesaid),  and  that  they  were  not 
parties  to  the  suit  under  a  decree  in  which 
said  land  was  sold,  and  also  that  said  land, 
sold  as  containing  ninety  acres,  only  con- 
tained eighty-nine  acres,  as  appeared  from 
the  deed  and  commissioner's  books  of  the 
county  of  Henrico ;  that  the  tax  bills  also 
show  only  eighty-nine  acres;  that  he  is 
himself  a  practical  surveyor,  and  upon 
measuring  said  land  finds  that  it  contains 
only  88  37-100  acres ;  that  the  foregoing  are 
the  reasons  why  said  balance  has  not  been 
paid;  that  he  purchased  said  land  for  a 
nursery  and  has  expended  on  it  and  the 
growth  of  plants  and  trees,  over  $3,000; 
that  the  value  of  said  plants  and  trees  alone 
will  amount  to  five  or  six  thousand  dollars 
at  the  fall  of  the  leaf,  and  to  remove  the 
same  before  the  fall  planting,  would  result 
in  utter  loss  to  him  of  the  whole ;  that  it 
was  by  no  fault  of  his,  but  through  the 
fault  of  irregularities  in  the  proceedings  in 
said  partition  suit,  that  said  last  payment 
was  not  made ;  that  the  parties  must  take 
time  to  cure  such  defects  by  making  the 
proper  parties  to  said  suit,  so  as  to  perfect 
the  title,  and  thus  enable  him  to  borrow 
the  money  on  the  land;  that  besides,  no 
one  but  himself  is  affected  by  the  delay, 
because  one  of  the  six  heirs  is  a  minor  and 
will  not  be  of  age  for  many  years,  whose 
share  amounts  to  more  than  half  of  the 
balance  of  said  purchase  money  now  unpaid, 
and  could  not  be  used  by  the  guardian,  or 
be  better  secured  or  invested;  that  there 
may  be  liabilities  outstanding   against  the 

said  trustees,  who  hold  the  legal  title ; 
728      that  if 'a  sale  *were  made   with  these 

defects  of  title,  it  would  be  ruinous 
to  him,  the  relief  from  which  he  now  seeks 
at  the  hands  of  the  court ;  and  that  he  asks 
that  said  title  be  perfected  and  the  deficiency 
in  the  land  be  allowed  him  before  he  is  de- 
creed to  pay  the  said  balance. 

On  the  6th  day  of  May  1868,  there  was 
filed  in  the  suit  a  deed,  bearing  date  the 
20th  day  of  April  1868,  executed  by  Robert 
H.  Branch,  surviving  trustee  under  the 
deed  of  trust  from  Theophilus  Tatum,  of 
the  31st  day  of  May  1843  aforesaid ;  and  also 
by  the  said  William  H.  Tatum,  commis- 
sioner as  aforesaid,  whereby  the  said 
Branch,  with  the  assent  of  the  said  com- 
missioner, granted,  released,  and  confirmed 
to  the  said  Jones,  his  heirs  and  assigns, 
the  tract  of  land  aforesaid,  freely  and  ab- 
solutely, discharged  from  the  said  trust, 
and  all  the  estate,  right,  title  and  interest 
of  him  the  said  Branch,  trustee  as  afore- 
said, in  or  to  the  same.  This  deed  was  duly 
certified  for  record  as  to  both  of  the  parties 
who  executed  it.  And  on  the  same  6th  day 
of  May  1868,  the  cause  came  on  again  for 
decision  upon  the  papers  formerly  read,  and 
upon  the  rule  entered  in  the  cause  on  the 
28th  day  of  April  1868,  returned  executed, 
the  answer  of  William  Jones  thereto  filed 
(to  wit,  his  affidavit  aforesaid),  and  the 
deed  of  release  aforesaid.  Upon  considera- 
tion whereof,    the   court  being  of  opinion 
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that  the  said  Jones  had  not  shown  any 
sufficient  cause  why  he  should  not  be  re- 
quired to  perform  his  contract  for  the  pur- 
chase of  the  said  land,  made  the  said  rule 
absolute,  and  decre'ed  that  the  said  commis- 
sioner should  proceed  to  execute  the  decree 
entered  in  the  cause  on  the  28th  day  of  April 
preceding  as  aforesaid,  with  this  addition 
thereto,  that  if  the  said  Jones  should,  before 
the  expiration  of  the  sixty  days  as  pro- 
vided for  in  said  decree,  make  the  payments 
therein  specified,  then  the  said  commis- 
sioner, along  with  the  deed  to  be  executed 
by  him  to  the  said  Jones,  should  also 
deliver  to   the  said   Jones  the  deed  of 

729  ^release   aforesaid,   which  he  was  au- 
thorized to  withdraw  from  the  papers 

of  the  cause  for  that  purpose. 

From  this  decree,  or  rather  from  the  three 
decrees  of  November  5th,  1866,  and  April 
28th,  and  May  6th,  1868,  the  said  Jones 
prayed  for  an  appeal  to  the  District  court 
held  at  Williamsburg,  which  was  accord- 
ingly allowed.  The  District  court  affirmed 
the  decrees  of  the  Circuit  court,  and  from 
the  decree  of  the  District  court,  the  said 
Jones  prayed  for  and  obtained  an  appeal  to 
this  court. 

Steger,  Williams  and  Sands,  for  the  ap- 
pellant : 

1.  Confessedly  the  title  was  not  good  when 
the  sale  was  made. 

(a.)  The  trustees  were  not  parties  to  the 
suit.  The  trusts  were  of  a  special  charac- 
ter, and  required  the  presence  of  the  trustees 
to  see  the  fair  administration  of  the  sub- 
ject. Infants'  property  being  sold,  every 
fiduciary  interested  in  the  property  should 
have  been  represented  and  befdire  the  court. 

(b. )  The  attempt  to  supply  the  title  by 
the  release  of  one  ot  the  trustees  will  not 
suffice.  The  court  will  not  compel  a  pur- 
chaser to  take  a  doubtful  title.  Though 
the  court's  opinion  should  be  in  favor  of 
the  title,  the  purchaser  ought  not  to  be 
compelled  to  take  it  if  there  were  reasonable 
doubts  of  its  sufficiency.  Pyrke  v.  Wad- 
dingham,  17  Eng.  L.  &  E.  R.  534;  CoUard 
V.  Sampson,  21  Id.  352.     1  Sugd.  Vend.  455. 

2.  The  appellant  has  sustained  serious 
damage  by  the  defect  of  title.  After  having 
paid  the  cash  instalment  of  the  purchase 
money  and  others,  amounting  to  $2,000,  and 
expended  upwards  of  $3,000  in  improve- 
ments, and  when  in  treaty  to  settle  the 
whole  purchase  money  by  effecting  a  loan 
upon  the  faith  of  the  property  itself,  he  is 
arrested  by  a  defect  of  title  discovered  by 
the  counsel  who  examined  the  title.  This 
defect  of  title,    confessed  by   the   parties, 

has    resulted     thus    in     serious    loss 

730  *to  the  appellant.     To   force  the  title 
upon  him  now,  would  be   to  make  the 

parties  to  the  suit  profit  by  their  own 
wrong.  The  appellant  asks  that  the  defects 
may  be  cured  and  himself  protected  in  the 
premises. 

3.  The  doubt  about  the  title  necessitates 
the  appeal.  The  costs  should  be  borne  by 
the  appellees — not  by  the  appellant. 

4.  Clearly  the  Circuit  court   should    have 


directed  the  purchase  money  to  have  been 
invested,  so  as  to  protect  the  appellant;  or 
have  required  security  for  the  faithful  ap- 
plication of  the  proceeds  of  the  infants' 
share.  Sess.  Acts  1865-66,  pp.  167-8.  The 
direction  of  payment  to  the  guardians  was 
clearly  improper. 

5.  The  decree  asked  for  by  the  appellant 
is  this:  A  direction  that  the  trustees  and 
all  other  necessary  parties  should  be  made 
parties  to  the  suit;  a  direction  that  the 
proper  abatement  should  be  made  to  the 
appellant  for  the  defect  in  the  quantity  of 
the  land ;  and  with  this  view,  that  the  cause 
be  referred  to  a  commissioner  to  ascertain 
how  much  land  the  parties  in  the  suit  have 
title  to ;  that  the  decrees  of  the  Circuit  court 
be  corrected,  and  the  shares  of  the  infants 
be  properly  invested  and  secured;  and  that 
costs  be  awarded  the  appellant. 

Griswold  A  Griswold,   for  the  appellees: 

*  1.  The  proceeding  was  under  chap.  124  of 
Code,  p.  581. 

There  is  no  proof  of  any  deficiency.  And 
the  >deficiency  claimed,  even  if  proved,  is 
too  small  to  justify  vacating  the  sale.  1 
R.  C.  1819,  p.  335,  sec.  60;  Code  1860,  ch. 
112,  sec.    58,  p.  544;  Nelson  v.   Carrington, 

4  Munf.  332;  Nelson  v.  Matthews,  2  Hen. 
A  Mun.  164;  Neal  v.  Lrogan,  1  Gratt.  14; 
JoUiffe  V.  Hite,  1  Call  301.  The  sale  was 
in  gross.  Keyton's  adm'x  v.  Brawford's 
ex'ors,  5  Lreigh  39. 

The  trustees  were  not  necessary 
731  parties.  None  are  ^necessary  parties 
except  such  as  have  a  substantial 
material  interest.  2  Rob.  Pr.  (old  ed. )  262. 
The  trustees  had  no  such  interest.  The 
trusts  were  fully  executed.  They  held 
merely  the  dry  legal  title.  They  could  not 
disturb  the  title  or  possession  of  the  appel- 
lant, and  were  bound  to  transfer  to  him 
the  legal  title  upon  his  application.  Hill 
on  Trustees  278,  316;  Suppt.  R.  C,  p.  159, 
sec.  65;  Code  18<30,  chap.  136,  sec.  21,  p. 
611 ;  Davis  v.  Teays  et  als.,  3  Gratt.  283. 

It  is  too  late  for  the  appellant  to  claim 
relief,  either  because  of  any  defect  of  title, 
or  of  any  irregularities  in  the  proceedings. 
It  was  incumbent  on  him  to  satisfy  himself 
that  the  title  was  good,  the  proceedings 
regular,  and  all  proper  parties  were  before 
the  court,  and  make  his  objection  to  the 
completion  of  the  sale  before  the  confirma- 
tion of  the  commissioners  report.  He  will 
not  be  entertained  in  any  complaint  after 
such  confirmation.  2  Daniel's  Ch.  Pr.  1456, 
1460,  note  1;  Threlkelds  v.  Campbell,  2 
Gratt.  198;  Worsham  v.  Harda way's  adm'r, 

5  Gratt.  60;  Young's  adm'r  v.  McClung,  9 
Gratt.  336;  Daniel  v.  Leitch,  13  Gratt.  195, 
210,  212 ;  Faulkner  v.  Davis,  18  Gratt.  651 ; 
Cralle  v.  Meem,  8  Gratt.  496. 

But  if  he  could  object  because  of  a  defect 
of  title,  he  could  not  be  discharged  from  his 
contract  if  the  defect  could  be  cured  within 
a  reasonable  time.  And  in  this  case  it  has 
been  entirely  cured  by  the  deed  of  release 
from  the  surviving  trustee.  Daniel  v. 
I^eitch,    supra,    195,    213,    216;   Reeves   v. 
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Dickey»  10  Gratt.  138;  Young's  adm'r 
T.  McCInng,  9  Gratt.  336. 

The  order  for  a  resale,  after  a  rule  to 
show  cause,  was  the  proper  remedy  of  the 
appellee.  2  Daniel's  Ch.  Pr.  1277-^;  Clark- 
son  v.  Reed,  15  Gratt.  288. 

It  was  no  error  prejudicial  to  the  appel- 
lant to  direct  the  payment  of  the  money  to 
the  guardian  of  the  infants,  without  addi- 
tional security.  The  purchaser's  title  can- 
not be  affected  by  the  manner  in  which 

732  the  *court  disposes   of    the    purchase 
money.     He  has  nothing  to  do  with  it. 

Daniel  v.  I^itch,  13  Gratt.  195,  211. 

It  is  too  late  to  raise  the  question  as  to 
Branch  being  the  surviving  trustee.  He 
calls  himself  so  in  the  deed  of  release.  No 
contrary  suggestion  was  made  in  the  court 
below.  Claiming  relief  from  his  purchase, 
the  onus  was  on  the  appellant,  to  show 
himself  entitled  to  it. 

A  decree,  otherwise  right,  will  never  be 
reversed  for  error  in  aw&rding  costs.  Ashby 
T.  Kiger,  3  Rand.  165. 

MONCURK,  P.,  after  stating  the  case, 
proceeded : 

The  errors  assigned  in  the  petition  for 
an  appeal  to  the  District  court,  which  were 
the  errors  relied  on  by  the  counsel  for  the 
appellant,  in  the  argument  of  the  case  be- 
fore this  court,  are : — 1st,  that  the  trustees 
in  the  deed  of  the  31st  day  of  May  1843, 
should  be  made  parties  to  the  suit ;  2ndly, 
that  an  abatement  of  the  purchase  money 
should  be  made  for  the  alleged  deficiency  of 
one  acre  in  the  quantity  of  the  land ;  3rdly, 
that  the  shares  of  the  infant  defendants 
should  be  properly  invested  and  secured; 
and  4thly,  that  the  appellant  was  improperly 
subjected  to  the  payment  of  costs,  as  he 
was  not  in  default.  I  will  proceed  to  con- 
sider these  supposed  errors  in  the  order 
above  stated ;  and 

First,  that  the  trustees  aforesaid  should 
be  made  parties  to  the  suit. 

Whether  they  should  be  parties  to  the 
salt,  or  rather  should  have  been  parties  to 
the  suit  at  the  time  of  its  institution  or  not, 
depends  upon  whether  they  had  then  any 
legal  title  to  the  land.  And  that  question 
depends  upon  another,'*  which  is,  whether, 
bj  our  statute  of  uses,  the  legal  title  was 
transferred  from  them  to  the  children  of 
Anna  D.  Tatum,  the  plaintiffs  and  defend- 
ants in  this  suit  at  the  time  of  her  death  in 
October  1865,  or  at  the  time  of  her  husband, 
Theophilus  Tatum's  death,  in  November 
li365.  Certainly  such  title  would  have  been 
*    so  transferred  by  the  operation  of  the 

733  English  ^statute  of  uses.     1  Lromax's 
^g'  f  PP- 194-195,  marg.     There  seems 

to  be  a  material  difference  between  the 
English  statute  of  uses  and  ours;  and  it 
may  be  doubtful  whether  our  statute  would 
hare  that  effect.  Id.  and  seq. ;  Bass  v. 
Scott,  2  Leigh  356.  Our  statute  has  not  yet 
been  judicially  construed,  except  that  in 
the  case  just  cited,  it  was  considered  as  not 
extending  to  a  devise.  If  the  trustees  in 
this  case  had  any  title  to  the  land  at  the 
time  of  the  institution  of  the  suit,  it  was  a 


mere  dry  legal  title,  such  as  is  described  in 
Hill  on  Trustees,  pp.  316-317,  marg.  There 
was  but  one  duty  wliich  then  remained  for 
them  to  perform,  and  that  was,  to  convey 
that  legal  title  to  the  plaintiffs  and  defend- 
ants in  this  suit,  who  were  seized  of  a  per- 
fect equitable  title,  and  were  in  the  actual 
possession  and  enjoyment  of  the  estate.  If 
these  trustees  had  refused  to  perform  that 
duty  on  request,  they  might  have  been  com- 
pelled to  do  so  by  suit,  and  would  have  sub- 
jected themselves  to  the  costs  of  the  suit. 
Id.  278,  marg.  They  could  not  have  charged 
the  estate  by  any  act  or  default  of  theirs, 
and  could  not  have  recovered  possession  of 
it  by  an  action  at  law  asfainst  the  benefi- 
ciaries. Code,  ch.  135,  |  21,  p.  611.  It  is 
not  strange  therefore  that  the  counsel  who 
drew  the  plaintiff's  bill  considered  that 
they  had  no  interest  in  the  subject  of  the 
suit,  or  at  least  not  such  an  interest  as  to 
require  them  to  be  made  parties.  But  all 
the  facts  in  regard  to  the  title  were  set  out 
in  the  bill,  and  the  deed  of  trust  was  ex- 
hibited therewith,  so  that  the  court  might 
see,  and  the  purchaser  might  see,  the  pre- 
cise state  of  the  title.  No  objection  was 
made  by  the  purchaser  to  the  title,  nor  to 
any  supposed  defect  of  the  suit  in  not  mak- 
ing the  trustees  parties,  until  long  after 
the  report  of  sale  had  been  confirmed,  the 
purchaser  had  received  possession  of  the 
land,  had  paid  a  large  part  of  the  purchase 
money,  had  executed  his  notes  for  the  bal- 
ance,   and  his  note   for   the  last  deferred 

payment  had  become  payable. 
734         *But  without  deciding  whether  this 

objection  for  want  of  parties,  would 
have  been  valid,  even  if  made  by  the 
purchaser  before  the  confirmation  of  the 
sale,  much  less  that  it  was  valid  when  made 
for  the  first  time  about  two  years  after  the 
sale,  on  being  pressed  for  the  payment  of 
the  balance  of  the  purchase  money;  I  am 
of  opinion  that  it  was  cured  by  the  deed  of 
release  which  was  executed  by  Robert  H. 
Branch,  surviving  trustee,  under  the  said 
deed  of  trust,  and  filed  in  the  cause  when 
the  last  decree  was  entered  therein.  Surely 
if  such  a  release  had  been  executed  before 
the  suit  was  brought,  it  would  have  been 
unnecessary  and  improper  to  have  made  the 
trustees  parties;  and  for  the  same  reason, 
it  was  unnecessary,  and  would  have  been 
improper,  to  amend  the  bill  and  make  them 
parties  after  that  release  was  executed  and 
filed.  The  appellant  says,  he  does  not 
know  that  Branch  is  the  ^^surviving  trus- 
tee," and,  that  ** if  it  be  a  fact  that  Boyd, 
the  other  trustee,  is  dead,  it  ought,  some- 
how, to  have  been  properly  stated  in  the 
pleadings;  it  certainly  is  not  a  fact  of 
which  the  court  will  take  judicial  notice." 
The  deed  of  release  recites  that  Branch  was 
the  surviving  trustee.  No  objection  was 
made  to  it  in  the  court  below.  It  was  not 
there  pretended  by  the  purchaser  that  Boyd 
was  not  dead,  nor  did  he  call  for  proof  of 
the  fact,  or  ask  for  time  to  enquire  into  it. 
The  objection  was  made,  for  the  first  time, 
in  the  appellate  court ;  and  it  then  came  too 
late.     The    presumption    is,  that  Boyd  was 
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dead  and  Branch  was  the  surviving'  trustee, 
as  the  deed  recites.  I  am,  therefore,  of 
opinion  that  this  first  assignment  of  error 
ought  to  be  overruled. 

Secondly,  that  an  abatement  of  the  pur- 
chase money  should  be  made  for  the  alleged 
efficiency  of  one  acre  in  the  quantity  of  the 
land. 

The  tract  of  land  was  supposed  to  contain 

ninety    acres.     It    was   so  described  in  the 

bill,    and    was   no    doubt   so   described    in 

the  advertisement   of  sale,  though  in 

735  the  *deed  of  trust,  which  was  filed  as 
an  exhibit  with  the  bill,  it  is  described 

as  containing  ninety  acres,  **be  the  same 
more  or  less.'*  I  think  the  land  was  not 
sold  by  the  acre,  but  that  it  was  sold  by 
the  tract  for  $4,750,  which  is  far  from  being 
an  equimultiple  of  the  supposed  number  of 
acres.  The  boundaries  of  the  land  were 
well  defined,  and  are  minutely  set  out  in 
the  deed  of  trust.  There  appears  to  have 
been  no  doubt  or  difficulty  as  to  any  of  the 
corners  or  lines.  The  purchaser  no  doubt 
viewed  every  foot  of  it.  Being  a  small 
tract,  he  could  probably  stand  in  the  centre 
and  see  all  of  it  at  one  view.  He  was  a 
practical  surveyor,  and  could  estimate  the 
quantity  with  sufficient  accuracy  to  be  sat- 
isfied that  it  was  about  ninety  acres;  and 
he  was  willing  and  agreed  to  give  for  it 
$4,750.  It  is  extremely  improbable  that  he 
would  have  been  unwilling  to  give  that 
price  for  it  if  he  had  known  that  the  actual 
quantity  was  eighty-nine  instead  of  ninety 
acres ;  or  that  the  owners,  if  that  had  been 
the  fact,  would  have  taken  any  less  for  it. 
The  improvements  were  valuable,  and  worth 
at  least  as  much  as  the  land.  The  purchaser 
called  for  no  survey,  even  supposing  that 
he  had  a  right  to  call  for  one ;  but  paid  a 
large  part  of  the  purchase  money,  -gave  his 
notes  for  the  balance,  and  entered  into  the 
possession  and  enjoyment  of  the  land ;  and 
the  sale  was  confirmed  by  the  court.  Being 
a  practical  surveyor,  he  knew  that  surveys 
of  the  same  land  rarely,  if  ever,  produce 
precisely  the  same  quantity,  but  almost  al- 
ways vary  to  some  small  extent,  on  account 
of  the  variation  of  instruments.  That  the 
quantity  might  vary  in  this  Qase,  one  way 
or  the  other,  to  the  extent  of  an  acre,  was 
what  might  reasonably  have  been  and  prob- 
ably was  expected.  But  it  was  as  fair  for 
one  as  for  the  other.  The  purchaser  says, 
he  afterwards  made  an  experimental  survey 
and  ascertained  the  deficiency  to  be  an  acre 
and  a  fraction.  Suppose  he  had  ascertained 
an  excess  to  that   extent   instead  of  a 

736  deficiency,  *would  he  have  considered 
himself  bound  to  pay   for  it?    Would 

he  have  been  held  liable  for  it?  Would  the 
parties  to  the  suit  have  thought  of  claiming 
it?  I  think  not.  Then  the  rule  ought  to 
work  both  ways. 

But  a  conclusive  answer  to  this  assign- 
ment of  error  is,  that  there  is  no  proof  in 
the  record  that  the  alleged  deficiency  exists. 
The  fact  is  asserted  in  the  affidavit  filed  by 
the  purchaser,  nearly  two  years  after  the 
sale,  in  answer  to  the  rule  requiring  him  to 
pay  the   balance   of    the   purchase   money. 


But  it  is  an  affirmative  allegation,  the  proof 
of  which  devolved  on  him  who  made  it. 
The  ground  on  which  alone  a  purchaser  in 
such  a  case  is  entitled  to  relief,  is  that  of 
mistake.  And  he  must  clearly  prove  the 
mistake,  especially  in  a  case  like  this,  in 
which  the  report  of  sale  as  been  confirmed, 
and  there  has  been  so  gireat  a  lapse  of  time, 
and  so  much  done  by  the  parties,  founded 
on  the  assumption  that  there  was  no  such 
mistake.  Even  if  it  be  true,  as  stated  in 
the  affidavit,  that  the  quantity  of  the  land 
is  stated  as  89  acres  in  the  books  of  the 
commissioner  of  the  revenue  (of  which 
however  there  is  no  legal  evidence),  that 
does  not  prove  the  real  quantity.  I  am 
therefore  of  opinion  that  this  second  as- 
signment of  error  ought  to  be  overruled. 

Thirdly,  that  the  shares  of  the  infant 
defendants  should  be  properly  invested  and 
secured. 

The  sale  in  this  case  was  made  when  the 
infant  defendants  were  nearly  of  age :  one 
of  them  being  nineteen  and  the  other  sev- 
enteen ;  and  both  of  them  having  answered 
the  bill  in  proper  person  upon  oath,  ex- 
pressing a  desire  that  the  sale  should  be 
made.  Their  portions  of  the  cash  payment 
were  decreod  to  be  paid,  and  have  no  doubt 
been  paid,  to  their  legally  qualified  guard- 
ians. The  balance  of  the  purchase  money 
remaining  unpaid  is  about  equal  to  the 
amount  of  their  shares  of  the  whole  pur- 
chase money.  When  the  last  decree  in  the 
cause  was  made  requiring*  the  pur- 
737  chaser  to  pay  the  ^balance  of  the  pur- 
chase money,  one  of  these  two  infant 
defendants  had  probably  arrived  at  age,  and 
the  other  is  no  doubt  now  of  age.  Certainly 
it  is  the  duty  of  the  court,  in  such  a  case 
as  this,  to  see  that  an  infant's  share  of  the 
fund  is  secured,  as  required  bv  the  Code, 
chapter  124,  {  3,  page  581.  The  commis- 
sioner appointed  to  sell  the  land  in  this  case 
was  required,  before  acting  under  the  decree, 
to  enter  into  bond  with  good  security  in 
the  penalty  of  six  thousand  dollars,  condi- 
tioned according  to  law.  As  the  infants 
would  soon  be  of  age,  it  was  no  doubt  de- 
sired by  them,  and  thought  proper  by  the 
court,  that  their  portions  of  the  cash  pay- 
ment should  be  paid  to  their  legally  quali> 
fied  guardians,  instead  of  being  loaned  out 
or  otherwise  invested  for  short  periods. 
This  may  have  been  error;  but  no  one 
complains  who  has  any  right  to  complain 
of  it.  The  infant  defendants,  or  rather 
the  defendants  who  were  infants,  do  not 
complain  of  it.  They  are  satisfied,  no  doubt 
because  they  have  received  their  moneys  or 
the  full  benefit  of  it.  The  purchaser  has 
no  right  to  complain  of  it.  When  he  paid 
the  money,  in  obedience  to  the  decree,  to 
the  commissioner  of  the  court,  who  was 
authorized  to  receive  it,  and  who  had  g-iven 
bond  with  good  security  for  its  faithful 
application,  he  thereby  discharged  himself 
from  all  further  liability  for  this  money, 
and  the  proper  application  of  it  devolved 
upon  the  court.  It  is  settled  that  a  pur- 
chaser at  such  a  sale  is  not  answerable  for 
any  disposition  which  the  court  may    make 
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of  the  purchase  money.  Brown  y.  Wallace, 
4  Gill  &  John.  R.  479;  Daniel,  Ac,  v. 
Leitch,  13  Gratt.  195,  211.  I  am  therefore 
of  opinion  that  this  third  assignment  of 
error  ought  to  be  overruled. 

Fourthly  and  lastly,  that  the  appellant 
was  improperly  subjected  to  the  payment 
of  costs  as  he  was  not  in  default. 

The  costs  here  referred  to  are  not 
738     the   costs   of  the  *suit.     All  of  those 
costs  which  had  been   incurred  down 
to  the  time  of  the   distribution  of  the  cash 
payment,    were   paid  out  of  the  amount  of 
that  payment ;  and  the   sum  of  thirty-eight 
dollars  and  fifteen  cents  was   then  retained 
bj  the   commissioner   to   meet   the  future 
costs  of   the   suit  and   to  be  accounted  for 
thereafter.     The    only    costs   alluded   to  in 
this  assigrnment   of   error  are   the  costs  of 
the  proceeding  under  the   rule,   which  can- 
not be  more  than  one  or  two  dollars ;  that 
is,   the   clerk's  fee  for  entering  it  and  the 
sheriff's   for   serving   it.     And   these  costs 
would  no  doubt  have  been  given  up  by  the 
parties,   or   refused   to  be   imposed  on  the 
purchaser  by  the  court,  if,  on  the  return  of 
the   rule,    he   had  paid   the  balance  of  the 
purchase  money  or  given  assurance  of  such 
payment  in  a  short   time.     But   he  did  not 
do  so.    On  the  contrary  he  stood  out  against 
the  rule,  and  defended  himself  against  it  on 
the  ground  of  defect  of  quantity,  and  defect 
of  parties,    notwithstanding   the  execution 
of  the  deed  of  release  aforesaid.     And  when 
the  rule  was  made  absolute,  instead  of  then 
acquiescing,  he  carried  the  case  to  the  Dis- 
trict court,  and   brought  it   thence    to    the 
Court  of   Appeals.     In    persisting    in    his 
resistance  of  the  rule  after  the  deed  of  release 
was  filed,    he   lost  the  advantage  he  might 
otherwise  have  had  in  getting  rid  of  these 
costs,  and  made  the   rule   thenceforward   a 
necessary  proceeding.     Under  these  circum- 
stances,   I  think   the   court  committed   no 
error  in  subjecting  him  to  these  costs,  and 
certainly  none  for  which  the  decrees  or  any 
of  them  ought  to  be  reversed. 

I  am  therefore   of   opinion   that   the  said 
decrees  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  MONCURE,  P. 

Decree  affirmed. 
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I  In  General. 

n.  Power  to  Award  Costs. 

in.  Risrhts  to  and  Liability  for  Costs. 

A.  In  General. 

B.  Plaintiffs  and  Defendants. 

C.  Nominal  Party  to  Suit 

D.  Vendor  and  Vendee. 
£.  Collateral  Parties. 

F.  Wills. 

G.  Motions. 

IV.  Costs  in  Equity. 

A.  In  OeneraL      • 

B.  Injunctions. 

C.  Fidnciaries. 


D.  Divorce  Suits. 

E.  Bills. 

F.  Decrees. 

O.  Parties  to  the  Suit. 

V.  Costs  in  Appellate  Court 

A.  In  General. 

B.  Parties. 

VI.  Security  for  Costs. 

VII.  Taxation  of  Costs. 

VIII.  Payment  and  Collection  of  CosU. 

IX.  Costs  in  Criminal  Cases.    (See  monographic  note 

on  "Pines  and  Costs  in  Criminal  Cases.") 

I.  IN  QBNBRAL. 

Nature.— The  general  principle  is,  that  costs  are 
considered  as  an  appendage  to  the  judgment,  rather 
than  a  part  of  the  Judgment  itself:  that  they  are 
considered,  in  some  sense,  as  damages,  and  are 
always  entered,  in  effect,  "as  an  increase  of  dam- 
agts  by  the  court  **    M*Rea  ▼.  Brown.  2  Munf .  46. 

How  Laws  of  Costs  Are  Interpreted.— It  is  expressly 
provided  by  statute.  Va.  Code  1887. 1  8647.  that  the 
laws  of  costs  shall  not  be  interpreted  as  penal  laws. 

Qenersl  SUtatory  Rule  as  to  Recovery  of  Costs  on 
Pinal  Judgment,  In  Action  or  on  Motion.  —  Except 
where  it  is  otherwise  provided,  the  party  for  whom 
final  judgment  is  given  In  any  action,  or  in  a  motion 
for  judgment  for  money,  whether  he  be  plaintiff  or 
defendant  shall  recover  his  costs  against  the  oppo- 
site party:  and  when  the  action  is  against  two  or 
more,  and  there  is  a  judgment  for.  or  discontinuance 
as  to  some,  but  not  all  of  the  defendants,  unless  the 
court  enter  of  record  that  there  was  reasonable 
cause  for  making  defendants,  those  for  whom  there 
is  such  judgment  or  as  to  whom  there  is  such  dis- 
continuance (and  order  otherwise),  they  shall 
recover  their  costs.  Va.  Code  1887.  S  8M6;  Middle  ton 
V.  Johns.  4  Gratt  120. 

II.  POWER  TO  AWARD  COSTS. 

Oeneral  Rule.— The  general  rule  is  that  costs  lie 
within  the  discretion  of  a  court  of  equity,  and  are 
properly  awarded  to  the  party  prevailing.  This 
general  rule  has  statutory  sanction*  Va.  Code  1887, 
S  8647,  providing  that  nothing  in  ch.  178,  Va.  Code 
1887,  a  chapter  treating  costs  generally,  shall  be  con- 
strued as  affecting  the  discretion  of  a  court  of  equity 
over  the  subject  of  costs,  except  a  provision  that  in 
every  case  the  party  substantially  prevailing  in  an 
appellate  court  shall  recover  costs.  Adkins  v. 
Edwards,  88  Va.  800.  2  S.  £.  Rep.  486. 

Court's  Discretion— When  Dependent  on  Amount  In 
Controversy.— Judgment  should  be  for  defendant  in 
a  personal  action  on  contract,  when  less  is  found  due 
than  120.  exclusive  of  Interest  unless  the  court  enter 
of  record  that  the  matter  in  controversy  was  of 
greater  value  than  twenty  dollars,  exclusive  of 
interest  In  which  case  it  may  give  judgment  for  the 
plaintiff  for  what  is  ascertained  to  be  due  him,  wtth 
or  without  costs,  as  to  it  may  seem  right  Va.  Code 
1887.1  8544;  MaiUand  v.  M*Dearman,  1  Va.  Cas.  181: 
Neff  V.  Talbot  1  Va.  Cas.  130:  Pendred  v.  Pendred.  2 
Va.  Cas.  98:  Larowe  v.  Binns,  8  Va.  Cas.  208:  Fergu- 
son V.  Highley.  8  Va.  Cas.  256. 

Attorney's  Pees— When  Court  Cannot  Include  In 
Costs.— The  law  taxes  the  defendant  with  certain 
costs  for  attorney  and  counsel  fees,  and  the  courts 
cannot  directly  or  indirectly,  impose  upon  him  fees 
to  the  plaintiff's  counsel  beyond  what  is  thus  pro- 
vided by  law.  Stovall  v.  Hardy,  special  court  of 
appeals  of  Virginia,  reported  in  Virginia  Law  Jour- 
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nal  for  1879,  p.  109;  Gurnce  t.  Baosemer.  80  Va.  887; 
Citizens'  Nat  Bank  v.  Manonl.  78  Va.  802. 

Costs  Unascertained  When  Award  Made— Validity.— 
An  award  tliat  the  defendant  shall  pay  the  costs  of 
the  salt,  is  rood,  without  ascertaining  the  amonnt  of 
the  costs.    Macon  v.  Cmmp,  1  Call  676. 

Declaration  or  BUI  Amended  after  Defendant  Appears 
—Power  to  Award  Costa.— The  plaintiff  may  of  rlffht 
amend  his  declaration  or  bill  at  any  time  before  the 
appearance  of  the  defendant,  or  after  snch  appear- 
ance If  substantial  justice  will  be  promoted  thereby. 
But  if  such  amendment  be  made  after  the  appear- 
ance of  the  defendant,  the  court  may  impose  such 
terms  upon  the  plaintiff  as  to  a  continuance  of  the 
cause,  and  the  payment  of  the  costs  of  such  continu- 
ance, as  it  may  deem  just.  The  plaintiff  may  also 
at  any  time  before  or  after  the  appearance  of  the 
defendant  In  the  yacatlon  of  the  court  wherein 
the  suit  Is  pending,  file  in  the  clerk's  office,  with 
the  other  papers  in  the  cause,  an  amended  declara- 
tion or  bill,  supplemental  bill,  or  bill  of  revivor; 
whereupon  the  clerk  shall  issue  a  summons  against 
the  defendant,  requiring  him  to  plead  to,  or  answer 
such  amended  declaration  or  bill.  But  if  the  court 
shall  be  of  opinion  that  the  same  was  improperly 
filed,  it  shall  dismiss  such  declarations  or  bill  at  the 
costs  of  the  plaintiff.  W.  Va.  Code  1899,  ch.  126, 1  19; 
Baylor  v.  B.  &  a  R.  R.  Co.,  9  W.  Va.  270;  Henry  v. 
Davis.  18  W.  Va.  280;  Harmison  v.  Loneberffer,  11  W. 
Va.  176;  Norrls  v.  Lemen.  28  W.  Va.  886;  Anderson  v. 
Kanawha  Coal  Co.,  18  W.  Va.  686;  Hlnton  v.  Ellis,  27 
W.  Va.422. 

Defendant  ReUnqnlshes  Rights-Conrt  Cannot  Award 
Costa  on  Conflrmatlon.  —  Where  a  defendant,  a 
short  time  before  the  Institution  of  a  suit  against 
him,  has  relinquished  all  riffht  to  and  interest  in  the 
subject-matter  of  controversy,  and  subsequenUy, 
before  the  hearing,  has  his  relinquishment  put 
upon  record,  he  cannot  complain  that  the  circuit 
court,  without  awarding  any  costs  against  him,  has 
entered  a  decree  in  favor  of  the  plaintiff,  and  con- 
firming the  relinquishment  of  the  defendant.  Work- 
man V.  Doran,  84  W.  Va.  604, 12  S.  B.  Rep.  770. 

Order  of  Reference  to  Arbitrators  In  Pending  Snit— 
Costa.— Where  the  court  makes  a  reference,  in  a 
salt  pending,  to  arbitrators,  the  court  may  give 
costs,  although  the  award  by  the  arbitrators  does 
not  mention  them.  Coupland  v.  Anderson.  2  Call 
106. 

Opening  of  Road— Costa  of  Inquest— It  is  proper  that 
the  county  court  should  direct  that  the  damages  as- 
sessed by  the  jury  to  the  owner  of  the  land  through 
which  the  road  is  opened,  and  the  costs  of  the  inquest, 
should  be  provided  for  and  paid  out  of  the  county 
levy.  But  it  is  error  to  direct  all  the  costs  of  the 
applicant  for  the  road  to  be  thus  provided  for  and 
paid.  His  costs,  except  the  costa  of  the  inquest, 
should  be  recovered  against  the  contestant  White 
V.  Coleman,  6  Oratt  188. 

Contested  Blectlons— No  Anthorlty  to  Award  Costa. 
—In  cases  of  contested  elections  before  the  county 
court  under  1 160,  Va.  Code  1887,  the  county  court 
has  no  authority  to  give  a  judgment  for  costs  to 
either  party.  West  v.  Ferguson,  16  Gratt  270.  And 
if  in  such  a  case  the  county  court  does  give  a  judg- 
ment for  costs  to  either  party,  a  writ  of  prohibition 
from  the  circuit  court  is  a  proper  proceeding  to 
arrest  the  judgment  West  v.  Ferguson,  16  Oratt 
270. 

Attachment  Proceedings— Cannot  Include  Interest  In 
Costs.— If  an  attachment  demands  only  a  specified 
sum  and  costs,  not  including  interest  the  court 


cannot  give  judgment  for  Interest  George  v.  Blue, 
8  Call  466. 

Interest  on  ^osta.— An  act  passed  J2uiuary  20.  1804, 
entitled  "An  act  concerning  the  proceedings  in 
courts  of  chancery,  and  for  other  purposes,"  did  not 
authorize  a  judgment  for  Interest  upon  the  costa  of 
a  suit    M*Rea  v.  Brown,  2  Munf .  46. 

III.  RIOHTSTOANO  UABILITY  FOR  COSTS. 

A;  In  Oeneral. 

Pinal  Determination  of  Cause— Who  UaMe  for  Coeta. 

-Upon  the  final  determination  of  a  cause,  the  decree 
for  costa  must  follow  the  recovery,  and  go  to  the 
party  substantially  prevailing.  Allen  v.  Shriver.  81 
Va.  174;  Bryan  v.  Salyards,  8  Gratt  188;  Ashby  v. 
Smith,  1  Rob.  66. 

Suit  Brought  In  Wrong  Name— Apporttonssent  of 
Costa.— But  where  a  suit  is  brought  against  the  presi- 
dent and  directors  of  a  branch  bank,  it  is  such  error 
as  to  bar  recovery,  but  the  defendanta  cannot  have 
judgment  for  costa.  They  can  no  more  have  judg- 
ment against  the  plaintiff,  than  he  can  have  judg- 
ment against  them.    Mason  v.  Far.  Bank,  12  Leigh  84. 

Record  Contains  Unnecessary  Matter— Who  Liable  for 
Costa.— If  a  party  have  an  account  taken  as  to  a 
subject  before  decided  by  the  court  in  the  same 
cause,  so  much  of  the  report  will  be  at  his  own  coat 
Corbln  v.  Beverley,  4  H.  &  Bi.  448. 

B.  Plalntlfta  and  Defendanta. 

I.  Plaintiffs. 

Action  of  Unlawful  Detainer— Right  to  Costa.— If  the 
verdict  of  the  jury,  or  the  finding  of  the  justice, 
when  a  case  of  unlawful  detainer  Is  tried  without  a 
jury,  be  that  the  defendant  unlawfully  withholds 
the  premises  in  controversy,  or  any  part  thereof, 
from  the  plaintiff,  judgment  shall  be  for  the  plain- 
tiff that  he  do  recover  possession,  and  his  costa.  W. 
Va.  Code  1899, 1 216,  ch.  80;  Mann  v.  Bryant  12  W.  Va. 
616;  Lawson  v.  Dalton,  18  W.  Va.  760. 

Fraud  on  Jurisdiction  —  Uabttlty  for  Costs.— If  a 
plaintiff,  in  order  to  give  jurisdiction  to  the  court 
in  a  case  where  defendanta  live  In  another  county, 
unites  in  the  action,  a  party  whom  he  knows  Is  not 
a  party  to  the  contract,  the  court  will  on  motion 
dismiss  the  suit  with  costs.  Bush  v.  CampbelL  96 
Gratt  408. 

Effect  on  UaMllty  When  Paymenta  Are  Made  after 
Suit  Brought.- Evidence  may  be  given  of  pasrmenta 
made  after  suit  brought  at  any  time  before  trial; 
but  not  so  as  to  deprive  the  plaintiff  of  costa  if  the 
paymenta  were  made  after  suit  brought  Hudson  v. 
Johnson,  1  Wash.  10. 

a.  Defendanta. 

Disclaimer  hy  Record— Real  Action— Right  to  Costs. 
—Where  a  defendant  is  permitted  to  abandon  the 
controversy  in  a  real  action  by  a  simple  entry  of 
disclaimer  on  the  record  book,  after  the  plea  of  not 
guilty  has  been  put  in,  no  judgment  for  costa  subse- 
quently incurred  should  be  given  against  him. 
Fisher  v.  Camp,  26  W.  Va.  676. 

Offer  to  Confess  Judgment— Right  to  Costa  on  Re* 
fttsal.— There  is  a  statutory  provision  in  West  Vir- 
ginia to  the  effect  that  a  defendant  may  before  trial 
make  an  offer  to  the  plaintiff  in  writing,  to  confess 
judgment  for  property  or  a  sum  specified  In  such 
offer.  If  the  plaintiff  does  not  accept  the  offer,  or 
give  notice  to  defendant  of  his  acceptance,  and  at  the 
trial  does  not  recover  a  more  favorable  judgment 
the  justice,  in  whose  court  this  provision  applies, 
shall  adjudge  the  plaintiff  to  pay  all  costa  of  the 
action  from  the  time  of  the  offer.  See  statute  for 
Proceedings,  W.  Va.  Code  1899,  ch.  50, 1 118;  White  ▼. 
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Emblem,  4S  W.  Va.  810.  28  S.  E.  Rep.  761;  Newlon  ▼. 
Wade,  48  W.  Va.  2BS.  97  S.  E.  Rep.  844. 

Entry  by  DefMidaiit  after  One  Suit  Had— UiiMUty  for 
CoftB  Already  Incurred.— A  general  jadcment  for 
costs  against  two  defendants  In  ejectment  la  proper, 
thoaffh  one  of  them  did  not  enter  himself  a  defend- 
ant until  there  had  been  one  trial  of  the  cause,  and 
a  large  portion  of  the  crosts  had  been  Incurred. 
Mlddleton  ▼.  Johns.  4  Oratt  1». 

Detinae— Alternative  Jndgniant— Coata.— If  In  de- 
tinue, a  jury  find  for  the  plaintiff,  the  chattel*  If  to 
be  had.  or  In  lien  thereof  a  certain  sum,  the  value 
of  tbe  chattel,  and  specified  damages.  It  Is  not  error 
for  the  court  to  render  Judgment  for  the  chattel.  If 
to  be  had.  and  If  not,  the  price  found  by  the  Jury, 
with  the  damages  and  coats,  even  though  no  price  or 
falue  had  Tieen  laid  In  the  declaration.  Bates  v. 
Gordon,  SCaU  66& 

latarplsadar  When  Party,  at  Whose  Inataaos  Piled, 
UsMs  for  Costa.— Where  a  bill  of  Interpleader  was 
filed  by  a  certain  party  against  two  others.  In  order 
that  it  mlffht  be  Utlffated  and  determined  between 
them  which  Is  entitled  to  a  sum  of  money  In  his 
hands,  and  the  bill  is  filed  in  consequence  of  a 
demand  for  the  money  made  on  him  by  one  of  the 
parties  to  the  litigation,  and  the  court  determines 
that  the  other  party,  at  whose  instance  the  bill  was 
oot  iUed,  is  entitled  to  the  money  in  question,  it  is 
proper  fbr  the  court  to  decree  that  the  latter  have 
his  costs  of  the  suit  paid  him  by  the  one  at  whose 
instance  the  Interpleader  was  filed.  Beers  v. 
Spooner.  0  LeUrh  188. 
J.  Apportlonmsnt. 

When  Bach  UaMo  for  HU  Own  Costa.— Where  the 
plaintiff  and  defendant  each  set  up  pretensions 
greater  than  they  sustain,  thonirh  each  succeed  in 
part,  each  may  be  decreed  to  pay  his  own  costs. 
Beverley  V.  Brooke,  4  OratL  187. 

Two  Defendants— Plaintiff  and  One  Defendant  Pro- 
veil— Rights.— Where  the  suit  of  a  plaintiff  is  a^inst 
two  defendants,  and  the  plaintiff  and  one  defendant 
rabstantlally  prevail  against  the  other  defendant* 
the  latter  will  be  decreed  to  pay  the  costs.  McNlel 
T.  Balrd,  6  Munf .  Slfi. 
C  Noariaal  Party  to  3«lt. 

Persoa  for  Whaae  Bonafit  Snlt  Bronght  UaMa  for 
Ceets.->when  a  snlt  is  in  the  name  of  one  person  for 
the  benefit  of  any  other,  if  there  be  Judgment 
for  the  defendant's  costs,  it  shall  be  against  such 
other  person  for  whose  benefit  the  suit  was  brought. 
Va.  Oode  1887.  S  8646:  Pates  v.  St.  Clair.  11  Oratt  82; 
Hale  V.  Morgan,  special  term  of  court  of  appeals, 
1878.  reported  in  Va.  Law  J.  1879,  p.  68. 

SesM— NaaM  Need  Not  Appear  on  Record.— Whether 
the  fact  be  endorsed  upon  the  declaration  or  writ, 
or  oot,  if  the  fact  appears  of  record,  the  party  for 
whose  use  the  suit  is,  though  brought  in  another 
name,  is  liable  for  the  costs  of  the  suit.  Hayes  v. 
Mql  Prot  Asso.,  70  Va.  825;  Johnston  v.  ICann,  21 
W.  Va.  1& 

5aaM— Ejectment— Landlord  UaMa  fM-  Costa.— A 
landlord,  who  is  entitled  to  be  substituted  in  the 
place  of  or  Joined  with  the  defendant  in  ejectment, 
and  without  causing  himself  to  be  made  a  party, 
defends  such  action  unsuccessfully  in  the  name  of 
the  original  defendant,  will  be  ordered  to  pay  the 
cotu  of  the  plaintiff,  after  execution  against  the 
defendant,  on  the  record,  has  been  returned 
nnsatisfled.    Johnston  v.  BCann,  81  W.  Va.  16. 

Seaw-WHe'a  Separate  Batata— Hoabond  Joined.— In 
a  Rrit  by  or  affalnst  a  wife  regarding  her  separate 
csute.  if  the  husband  is  Joined  only  for  conformity, 


he  is  not  bound  to  pay  the  costs.    Nicholas  v.  Austin, 
88  Va.  817, 1  S.  £.  Rep.  188;  Hayes  v.  Mut  Prot  Asso.. 
76  Va.  886:  Farley  v.  TlUar.  81  Va.  876. 
D.  Vendor  and  Vendee. 

Vendor-Bill  for  Specific  Perfomanco-Llablllty  for 
Coats.— Where  a  party  is  not  bound  to  take  the  title 
to  property  until  the  existence  and  validity  of  a 
certain  conveyance  has  been  Judicially  ascertained, 
the  burden  of  establishing  these  facts  devolving  on 
the  vendor,  the  vendor  is  liable  for  the  costs  of  a 
suit  brought  to  enforce  specifically  a  contract  to 
pay  for  the  property  when  a  lawful  title  is  conveyed. 
Wade  V.  Greenwood,  8  Bob.  474. 

Vendee  Sale  of  Lands— Vendor's  Covenants  Broken 
— Coata.— Land  was  sold  and  conveyed,  and  a  bond 
given  by  the  vendors  with  condition  to  perfect  the 
title.  Subsequently  a  bill  was  filed  by  the  vendors 
to  subject  the  land  to  sale  for  payment  of  the  pur- 
chase money,  and  the  vendee  answered,  2uid 
objected  that  title  has  not  been  perfected.  The 
cause  lingered  for  some  years,  partly  by  fault  of 
vendee.  Subsequent  events  made  a  sale  proper, 
although  a  sale  was  Improper  at  the  time  of  the 
institution  of  the  suit  Iftld,  that  as  the  vendee 
was  not  in  default  when  the  suit  was  commenced, 
he  is  entitled  to  have  a  decree  for  his  costs.  Peers 
V.  Bamett,  18  Oratt  410. 

5onM  — Vendee  Defends  Title— Sot-Off— Coata.— 
Where  a  vendee  purchases  land  on  credit  takes 
possession,  and  a  deed  is  made  to  him,  with  cove- 
nants by  vendor  to  sell  and  convey  a  perfect  title, 
and  vendee  subsequently  defends  a  claim  by  a  third 
party  to  the  land,  the  litigation  extending  over 
many  years,  and  resulting  in  a  confirmation  of  the 
vendee's  title,  the  vendee  is  not  entitled  to  have  his 
costs  of  defending  such  suit  set  off  against  the 
interest  due  on  the  purchase  money.  The  vendor's 
covenants  are  complied  with  on  confirmation  of  the 
title.    Selden  v.  James,  6  Rand.  466. 

SanM-Palae  Claim  of  Title  to  Land-Uablllty  for 
Coats.— See  jNMf,  "Coata  In  Equity."  Tracy  v.  Tracy. 
14  W.  Va.  848. 

Sama^-Onilsalon  to  Olvo  Vendor  Notlee  of  Salt  by 
ClalBant— Coats.— The  omission  by  the  purchaser  of 
goods  to  give  notice  to  his  vendor  of  a  suit  pending, 
brought  against  the  purchaser  by  the  real  owner  of 
the  goods,  will  prevent  a  recovery  by  the  purchaser 
of  costs  of  that  suit  in  a  subsequent  action  against 
his  vendor.  Byrnside  v.  Burdett  16  W.  Va.  702. 
B.  Collateral  Parties. 

Sheriff— Recovery  of  Costa  against  Deputy.— A  sher- 
iff, against  whom  a  Judgment  Is  rendered  for  the 
default  or  misconduct  of  his  deputy,  is  entitled  to 
recover  of  such  deputy,  not  only  the  amount  of  the 
original  Judgment,  but  all  additions  arising  thereto 
from  coroner's  commissions,  included  in  a  forth- 
coming bond,  costs  of  a  Judgment  on  that  bond,  costa 
and  damages  on  appeals,  or  arrest  of  tupersedsM, 
until  its  final  afllrmance  by  the  court  of  appeals. 
But  a  Judgment  against  the  deputy.  In  the  sheriff's 
favor,  if  rendered  for  more  damages  than  have  been 
recovered  against  the  sheriff,  ought  to  be  reversed 
with  costs.    Stowers  v.  Smith.  5  Munf.  401. 

Snrety— Several  Motlbns  for  Several  Debts— Costa  on 
Each.— A  surety  having  paid  several  sums  of  money 
for  his  principal,  may  maintain  several  motions,  and 
recover  several  Judgments,  for  the  debts,  and  for 
the  costa  of  each  motion.  Ay  res  v.  Lewellin,  8  Leigh 
609. 

SanM— Portbcomlng  Bond— Recovery  of  Coata  agalnat 
Principal  In  Original  Bond.— A  surety  in  a  forthcoming 
bond,  is  not  entitled  to  a  decree  for  the  costa  of 
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awarding  the  execution  on  the  forthcoming  bond, 
either  asrainst  the  principal  In  an  orl^nal  bond,  or 
his  sureties,  but  only  against  the  principal  in  the 
forthcoming  bdnd.  This  principle  was  laid  down 
upon  the  following  facts:  The  principal  of  a  bond 
became  insolvent.  Judgment  was  obtained  against 
one  of  several  sureties,  and  execution  levied  on  his 
property.  This  surety  then  executed  a  forthcoming 
bond,  having  as  his  surety  upon  the  latter  bond  one 
of  the  sureties  upon  the  original  bond,  against 
whom  no  Judgment  had  been  obtained.  The  bond 
was  forfeited,  and  the  surety  in  the  forthcoming 
bond  paid  it,  with  interest,  costs,  etc.  Preston  v. 
Preston,  4  Oratt.  88. 

OttanllMB  Ad  Litem— Liability  for  C<Mt«.— A  court 
may  compel  a  person  so  appointed,  to  act  as  guardian 
od  litem,  but  he  shall  not  be  liable  for  costs  of  the 
suit    See  Va.  Code  1887,  S  8266. 

Procheln  Ami— Liability  for  Cost«.— The  general 
doctrine  is  that  the  prochein  ami  is  liable  to  pay  the 
costs  of  the  suit.    Burwell  v.  Corbln.  1  Rand.  181. 

Poor  Person's  Liability  for  Costs.— Poor  persons  are 
allowed  services  from  counsel  and  officers  without 
fees  or  costs.    Va.  Code  1887, 1 86S8. 

Persons  Named  In  Plaa  of  Abatement  Not  Liable— 
Costs.— As  to  recovery  of  costs  by  persons  who  are 
named  in  a  plea  of  abatement,  and  are  found  not 
liable,  see  Va.  Code  1887, 1 8283. 

P.  Wills. 

When  Estate  Liable  for  Costs.— Where  a  testatrix 
bequeathed  certain  property  to  her  daughter  for 
life,  for  her  separate  use,  remainder  to  daughter's 
children  and  descendants,  and  appointed  a  trustee, 
to  whom  her  executor  was  to  deliver  the  property, 
and  directed  that  any  receipts  given  by  the  daughter 
to  the  trustee,  for  either  principal  or  Interest,  should 
be  a  full  discharge  to  him,  a  decree  of  the  lower 
court  sustaining  legatee's  claim  of  principal  as 
against  the  trustee  was  affirmed  by  the  court  of 
appeals,  with  costs  to  be  paid  out  of  the  estate. 
Brown  v.  George,  6  Oratt.  424. 

Same— Probate.— Where  a  paper  purporting  to  be  a 
will  is  ofFered  for  probate  by  the  nominated  execu- 
tor, and  its  probate  is  opposed  by  some  of  the  next 
of  kin,  the  costs  should  be  paid  out  of  the  estate. 
Roy  V.  Roy.  18  Gratt  418. 

Q.  notions. 

Judgment- Clerical  Error— Injured  Person's  Rlffht  to 
Costs.— The  clerk  of  the  court  having  made  an  error 
in  entering  a  Judgment,  which  error  Is  merely 
clerical,  and  amendable  upon  motion,  at  a  subse- 
quent term,  the  Injured  party  may.  if  he  pleases, 
proceed  by  writ  of  error  coram  nobit,  although,  In 
such  proceeding,  he  is  not  entitled  to  costs.  Gordon 
V.  Frasler,  2  Wash.  180. 

Same— Motion  to  Correct  or  Reverse— Costa.— As  to 
the  recovery  of  costs  on  motion  to  reverse  or  cor- 
rect a  judgment,  see  Va.  Code  1887,  |  8461;  Erwln  v. 
Vint,  6Munf.  287  ;  Davis  v.  Com.,  16  Gratt.  184;  Rich- 
ardson V.  Jones*  12  Gratt.  58. 

Same— Variance  from  Amount  Confessed— Costs  on 
Quashing.— Where  a  Judgment  has  been  confessed 
for  a  certain  sum,  Interest  and  costs,  subject  how- 
ever to  certain  credits,  and  an  execution  Issues 
thereon  without  endorsing  the  credits,  the  judgment 
debtors,  after  levy,  giving  notice  to  the  judgment 
creditor  that  they  would  move  to  quash  for  variance, 
and  the  credits  are  endorsed  after  notice  given  of 
motion  to  quash,  the  judgment  debtors  are  entitled 
to  the  costs  of  their  motion.  Williamson  v.  Ong,  1 W, 
Va.  84. 


Motion  to    Quash— Execution— Variance— Costs.— 

The  fact  that  a  decree  for  a  specific  sum  ag^alnst  one 
person  assesses  the  costs  against  such  person  and 
another  Jointly,  does  not  warrant  a  joint  execution 
a^rainst  the  two  for  the  specific  sum  and  the  costs, 
there  being  no  privity  as  to  the  specific  sum.  And 
on  motion  such  execution  will  be  quashed.  Taney 
V.  Woodmansee,  28  W.  Va.  709. 

Same— Amount  in  Controversy— Appeal.— An  appeal 
will  lie  to  a  decree  overruling  a  motion  to  quash  an 
execution,  although  the  amount  in  controversy  wsui 
comiDOsed  wholly  of  costs,  decreed  against  defend- 
ant   Taney  v.  Woodmansee,  23  W.  Va.  709. 

IV.  COSTS  IN  EQUITY. 

A.  In  General.- Va.  Code  1887,  1 8647,  expressly  pro- 
vides that  the  law  of  costs  shall  not  be  Interpreted 
as  a  penal  law,  nor  shall  anything  in  ch.  ITS,  Va. 
Code  1887  take  away  or  abridge  the  discretion  of  a 
court  of  equity  over  the  subject  of  costs,  except  I 
8648,  Va.  Code  1887,  which  provides  that  In  every 
case  in  an  appellate  court  costs  shall  be  recovered 
by  the  party  substantially  prevailing. 

It  Is  considered,  however,  as  the  exercise  of  a 
sound  discretion  to  forbid  the  imposition  of  costs, 
on  a  party  nowise  in  the  wrong,  and  the  very  fact 
that  an  appeal  will  not  lie  from  the  court  of  chan- 
cery merely  on  the  ground  that  the  appellant  has 
been  improperly  decreed  to  pay  costs,  renders  the 
lower  courts  all  the  more  careful  In  the  exercise  of 
the  discretion  given  them  on  this  subject,  and  in 
cases  of  doubt  or  great  novelty  the  court  will  refuse 
to  award  costs  to  either  party  ag^ainst  the  other,  and 
not  unfrequently  the  result  is  that  each  party  is 
decreed  to  pay  his  own  costs.  Barton's  Ch.  Pr. 
(2d  Ed.)  875;  Farmers'  Bank  v.  Reynolds,  4  Rand.  188; 
Pennington  V.  Hanby,  4  Munf.  144;  Ashby  v.  Kiffer, 
8  Rand.  186;  Jones  v.  Mason,  6  Rand.  677:  Adklns  ▼. 
Edwards,  88  Va.  800,  2  S.  E.  Rep.  488;  Beverley  v. 
Brooke,  4 Gratt  187;  Zane  v.  Zane,  6Munf.  417;  Tabb 
V.  Boyd,  4  Call  461;  Jackson  v.  Cutrlght,  6  Munf.  SSI: 
Lewis  V.  Thornton,  6  Munf.  06;  Magarity  v.  Shipman, 
88  Va.  784,  1  S.  £.  Rep.  100:  Turner  v.  Tamer.  S 
Munf.  66. 

B.  Injunctions. 

Perpetuation  as  to  Any  Part— Oeneral  Role  as  to 
Costs.— As  a  general  rule.  If  an  injunction  be  per- 
petuated at  the  hearing  as  to  any  part  of  the  sum 
enjoined,  the  complainant  will  recover  his  costs: 
but  this  is  not  always  the  case,  as  it  is  a  matter 
resting  in  the  sound  discretion  of  the  court  under 
all  of  the  circumstances.  Degraffenreid  v.  Donald, 
2  H.  &  M.  10;  Ross  v.  Gordon,  2  Munf.  880.  See,  in  this 
connection,  Tuley  v.  Barton,  79  Va.  887. 

Same— Effect  of  Error  In  Decreeing  Costs. — Wbere 
an  Injunction  is  perpetuated  in  part,  the  com- 
plainant  ought,  in  general,  not  to  be  decreed  to  pay 
costs.  And  the  error  of  awarding  costs  in  snch  case 
1^  sufllcient,  upon  the  complainant's  apt>eal,  to 
reverse  the  decree,  though  right  in  every  other 
respect.    Ross  v.  Gordon,  2  Munf.  880. 

Judgment  Perpetuated  In  Part— Residue  Dissolved— 
Costs.— Where  an  injunction  to  a  judgment  at  law 
is  perpetuated  as  to  part,  being  the  amount  of  jnst 
discounts  claimed  by  the  plaintiff  in  equity,  of  which 
he  might  avail  himself  at  law  if  he  had  made  de- 
fence, and  Is  dissolved  as  to  the  residue,  the  chan- 
cellor decreeing  that  the  plaintiff  in  equity  shall 
pay  the  defendant  there,  his  costs,  snch  decree  for 
costs  is  right.    Donally  v.  Qinatt,  6  Lieiffh  SS9. 

Error  In  Perpetuatlnir  In  Part— Award  off  Coata.-> 
When  a  decree,  by  which  an  injunction  la  made 


270 


NoTB  ON  Costs. 


19  GRATT. 


perpetual  in  part  is  considered  erroneous  (to  the 
vkjvrjfofthtapptllee),  in  not  bavins'  made  it  perpet- 
ual intoto,  the  conrt  of  appeals  will  affirm  so  much 
as  allows  him  his  cotls,  in  the  court  of  chancery; 
and,  rerersiuff  the  residue,  and  making*  such  decree 
as  that  court  should  have  made,  will  also  allow  him 
his  costs  in  the  appellate  court  Def  artres  v.  Lips- 
comb. 2  Munf.  451. 

Decree  Dissolves  Injanctton  after  Pall  Hearing^BIII 
Dlssrissed  on  Appeal— Costs.— In  all  cases  where  a 
bill  is  merely  for  an  Injunction,  and  there  is  but  a 
fiinifle  defendant,  if  there  is  a  decree  dissolvinsr  the 
injunction,  and  that  decree  is  made  not  on  a  mere 
motion  to  dissolve,  but  after  the  cause  has  been  set 
down  for  a  full  and  regular  hearing*,  the  case  is  not 
tben  to  be  retained  for  any  further  proceedinirs, 
but  the  bill  will  thereupon  be  dismissed  with  costs. 
Bowton  V.  Rowton.  1  H.  A  M.  ItO;  Byrne  v.  Lyle,  1  H. 
&1C7. 

Jadfflwot  for  Purchase  Money  En|oliiod— Ailowaiice 
•f  Cssts.— If  a  plaintiff  properly  comes  into  a  court 
of  equity  to  enjoin  a  judgment  on  account  of  defects 
in  the  title  of  the  land  for  the  purchase  of  which 
the  debt  was  contracted,  he  is  entitled,  upon  the 
removal  of  the  objections  to  have  his  costs.  If,  how- 
ever, be  has  another  case  pending  where  the  same 
questions  are  involved,  and  where  he  could  have 
had  the  relief  asked  for,  by  a  proceeding  in  that 
case,  he  will  not  be  allowed  his  costs.  Young*  v. 
McClung,  9  Gratt  838. 

A  purchaser  coming  into  equity  to  enjoin  a  judg- 
ment for  the  purchase  money  of  land,  thouirh  the 
title  is  afterwards  perfected,  is  entitled  to  his  costs. 
Reeves  v.  Dickey,  10  Oratt  188. 

Mat  Devisee  loiproperly  Restrained— Recovery  of 
Cssts.— Where  a  joint  devisee  has,  at  the  instance 
of  a  tenant  claiming*  under  the  other  devisees,  been 
improperly  restrained  by  injunction  from  entering* 
upon  land,  a  court  of  equity,  on  motion,  will  dissolve 
the  Injunction  and  dismiss  the  bill,  and  decree  costs 
against  the  tenant    Baldwin  v.  Darst,  8  Gratt  188. 

Heir  sad  Bxactttof^-Porm  of  Decree  for  Costs.— On 
dismissing  a  bill  filed  by  the  heir  and  the  executor 
of  vendee,  to  have  a  title  made  for  the  land  pur- 
chased, and  meanwhile  to  enjoin  vendor  from  col- 
lecting the  purchase  money,  the  decree  for  costs 
should  not  be  against  the  plaintiffs  jointly,  nor 
against  the  executor  de  banit  propriig.  Long  v. 
Israel  9  Leifrh  566. 

C.  PUodaries. 

Tnutees— Salts  Relating  to  Trust  Ponds— General 
Role  ss  to  Costs.— In  the  case  of  suits  between  the 
tiHui  que  trutt  and  the  trustees  in  relation  to  the 
trust  fund,  the  general  rule  that  guides,  rather 
than  governs,  a  court  of  equity  is,  that  the  trustees 
shall  have  their  costs  either  out  of  the  trust  fund, 
or  from  the  cestui  que  trust  personally,  who  may  be 
found  to  be  in  fault,  and  this  rule  applies  whether 
the  trustees  be  plaintiffs  or  defendants.  Darby  v. 
GUUgan.  37  W.  Va.  50, 16  S.  E.  Rep.  507. 

Ssiar  Eqalty  Discretion  In  Awarding  Costs.— In 
suits  by  and  against  trustees,  a  court  of  equity  has 
vide  discretion  In  awarding  costs.  Darby  v.  Gilli- 
an, 37  W.  Va.  50.  16  S.  E.  Rep.  507. 

S— e  Personal  Liability.- A  defendant  trustee  re- 
sisting *the  plaintiff's  claim,  and  falling  in  his 
defense,  is  liable  personally  for  costs.  Beverley  v. 
Brooke,  4  Gratt.  187. 

A  trustee  defendant,  resisting  the  plaintiff's 
claim,  and  failing  in  his  defense,  will  not  be  per- 
mitted to  charge  against  the  fund,  money  expended 
in  attorney's  fees,  anless  it  appears  that  such  de- 


fense was  reasonable  and  proper.  Darby  v.  GiUi- 
gan,  87  W.  Va.  60,  16  S.  E.  Rep.  507. 

Personal  Representatives— Statutory  Rule  as  to  Per- 
sonal Liability.— As  to  when  a  judgment  or  decree 
for  the  costs  of  any  proceedings  shall  be  rendered 
against  the  representative  personally,  see  Va.  Gode 
1887.  S  2077. 

Executors— When  Judgment  for  Costs  against  Exec 
tttor.— If  a  declaration  lay  the  assumpsit  to  the 
executor,  instead  of  the  testator,  and  the  judgmefit 
be  against  him,  he  must  pay  costs.  Thornton  v. 
Jett,  1  Wash.  188;  Carr  v.  Anderson,  2  H.  A  M.  861. 
The  judgment,  however,  in  both  of  these  cases,  for 
the  costs,  was  against  the  executor,  to  be  levied  on 
the  unadminlstered  goods  of  the  testator,  in  the  ex- 
ecutor's hands,  if  there  were  any,  and  if  not,  then  on 
his  own  proper  goods  and  chattels. 

Executors— Probate  of  Will— Liability  for  Costs.— If  a 
person  named  executor  In  a  paper  purporting  to  be 
a  will,  offers  it  for  probate  in  the  district  court,  and 
it  is  there  established,  but  the  judgment  is  reversed 
by  the  court  of  appeals,  the  executor  does  not  pay 
the  costs  in  the  district  court.  Spencer  v.  Moore,  4 
Call  428. 

Admlnlstrator^When  Entitled  to  Recover  Coats.— 

Where  a  suit  is  instituted  against  an  administrator 
shortly  after  his  qualification,  for  distribution, 
when  he  has  received  no  assets  of  the  estate,  and 
during  the  progress  of  the  cause  he  receives  assets 
for  which  the  plaintiff  Is  entitled,  the  administrator 
is  entitled  to  a  decree  against  the  plaintiff  for  costs, 
as  the  administrator  has  been  in  no  default.  Eid- 
son  V.  Fontaine.  0  Gratt  286. 

Administrator— When  Not  DeUtod  with  Costs  of 
Litigation.— When  administrators,  after  many  years 
of  litigation,  conducted  chiefly  at  their  own  expense, 
recover  a  large  sum  of  money  and  costs,  they  should 
not  be  debited  with  the  amotmt  of  the  costs  so 
recovered.  Robertson  v.  GiUen waters,  85  Va.  116. 7 
S.  B.  Rep.  871. 

Administrator— Pleas— When  Judgment  on  Samo 
Entitles  Him  to  Costs,  and  When  Not— When  a  de- 
fendant administrator  pleads  "non  assumpsit,"  and 
"fully  administered,"  and  the  first  is  found  for  the 
plaintiff,  and  the  second  for  the  defendant,  the 
judgment  ought  to  be  for  the  plaintiff  for  the  debt 
and  costs,  ouando  acdderint,  and  the  defendant 
ought  to  have  a  judgment  for  the  separate  costs  of 
the  second  issue.  If  the  plaintiff  has  replied  to  the 
plea  of  "fully  administered,"  and  afterwards  with- 
draws his  replication  by  consent  of  the  court,  the 
defendant  may  at  that  time  object  to  it,  unless  on 
the  terms  of  the  plaintiff's  paying  the  costs  occa- 
sioned by  that  replication.  If  he  neglects  to  do  so, 
it  will  be  construed  into  an  admission  that  he  is  not 
entitled  to  recover  any,  and  there  will  be  no  judg- 
ment at  any  future  term  for  his  separate  costs,  if 
the  first  issue  on  the  plea  of  *'non  assumpsiV  is 
found  against  him.  But  if  a  defendant  adminis- 
trator pleads  both  pleas,  and  the  plaintiff  declines 
replying  to  the  plea  of  "fully  administered,"  or 
having  replied  to  it,  withdraws  it  without  subject- 
ing the  defendant  to  costs  by  doing  so;  and  the 
first  issue  is  then  found  for  the  plaintiff,  he  ought 
to  have  a  judgment  for  his  debt  and  costs,  ouando, 
etc.,  and  the  defendant  is  not  entiUed  to  any  costs. 
And  when  an  administrator  defendant  pleads  the 
single  plea  of  "fully  administered,"  and  the  Issue 
is  found  for  him,  the  plaintiff  ought  to  have  judg- 
ment for  debt,  and  costs,  aitando  acddsrint:  and  the 
defendant  ought  to  have  a  judgment  against  the 
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plaintiff  for  the  general  costs  of  the  action.    Tlm- 
berlake  ▼.  Benson,  2  Va.  Cas.  848. 

D.  Divorce  5ulta. 

Allowance  of  CosU—deiieral  Rule.— In  divorce  suits 
costs  may  be  awarded  to  either  party,  as  equity  and 
Justice  may  require.  W.  Va.  Code  1809,  ch.  64,  S8: 
Hitch  coz  V.  Hltchcoz.  2  W.  Va.  485. 

HusbftDd  Sues— Whes  Liable  for  Costs.~lt  is  proper 
for  a  decree  In  favor  of  a  husband,  gra-nting  a  di- 
vorce a  menta  et  thoro  from  the  wife,  to  provide  that 
he  shall  pay  the  costs  of  the  suit,  where  he  had 
been  rude  and  dictatorial  in  his  speech,  unkind  and 
neffliffent  In  his  treatment,  and  there  Is  no  other 
act  of  misconduct  upon  her  part  than  desertion  not 
upon  leral  firrounds.    Carr  v.  Carr,  22  Qratt  108. 

B.  Bills. 

Creditors'  Bllls-Oeneral  Rale  ■•  to  Liability  for 
Costs.— As  a  general  rule,  when  one  creditor,  suluff 
for  himself  and  others,  who  may  come  in  and  con- 
tribute to  the  expenses  of  the  suit,  institutes 
proceedings  for  their  common  benefit,  those  who 
derive  a  benefit  shall  bear  their  proportion  of  the 
expense  and  not  throw  the  whole  burden  on  one. 
But  It  only  applies  to  those  creditors  who  derive  a 
benefit  from  the  services  of  counsel  in  a  cause  in 
which  they  are  not  specially  represented  by  coun- 
sel. If  a  creditor  has  his  counsel  In  the  cause  he 
cannot  be  required  to  contribute  to  the  compensa- 
tion of  others.  And  this  contribution  must  come 
from  the  creditors,  as  the  debtor  cannot  be  charged 
with  it.  Stovall  V.  Hardy,  special  court  of  appeals 
of  Virginia,  reported  in  Va.  I^aw  Journal,  1879.  p. 
109:  Citizens*  Nat  Bank  v.  Manoni,  76  Va.  802;  Our- 
nee  v.  Bausemer,  80  Va.  807. 

Sane— Separate  Suit— Liability  for  Costa.— A  cred- 
itor, who  with  knowledge  that  there  has  been  a 
decree  for  an  account  in  another  creditor's  suit, 
brlnffs  a  separate  suit  for  his  own  claim,  will  be 
compelled  to  pay  the  costs.  Stephenson  v.  Tavem- 
ers.  9  Oratt  806;  Kent  v.  Cloyd,  80  Gratt  666 ;  Lald- 
ley  V.  Kline,  28  W.  Va.  666;  Bllmyer  v.  Sherman,  28 
W.  Va.  666. 

Same— When  Costs  Not  Allowed.— Where  two  cred- 
itors by  several  Judgments  file  separate  bills  In 
chancery,  impeaching  a  conveyance  of  land  by  a 
debtor,  as  fraudulent,  and  the  chancellor,  on  the 
motion  of  the  plaintiffs,  consolidates  the  causes,  but 
the  final  decree  dismisses  the  bills  respectively, 
and  the  plaintiffs  respectively  appeal,  if  the  amount 
in  controversy  in  one  of  the  suits  is  insufllcient  to 
flrive  the  court  Jurisdiction,  the  appeal  in  that  suit 
will  be  dismissed,  but  without  costs.  Claiborne  v. 
Gross.  7  Lelsrh  881. 

Same— Riffht  to  Separate  Costs.— Where  several 
creditors  have  several  claims  airainst  the  same 
debtor,  each  plaintiff  is  entitled  to  a  decree  for  his 
separate  costs,  though  the  causes  were  heard 
together.  Barker  v.  Bnckland,  28  Gratt.  860;  Umbar- 
ffer  V.  Watts,  26  Gratt.  167. 

Mortiragor's  BUI— Liability  for  Costs.— On  a  mortr 
g-affor's  bill  for  an  account  of  profits,  and  a  convey- 
ance of  the  mortgaged  premises,  if  he  still  be 
Indebted  on  the  mortgage,  his  equity  of  redemption 
should  be  allowed  him,  but  the  costs  of  the  suit 
should  be  decreed  .against  him.  Turner  v.  Turner, 
8  Munf .  66. 

Bill  for  Discovery— Pacts  Known  to  Party— Costs.- 
Where  a  party  files  a  bill  in  equity  for  the  discovery 
of  certain  facts,  and  the  evidence  shows  that  he 
-knew  the  facts  at  the  time,  or  had  the  means  of 
knowing  them,  and  such  call  for  discovery  is  the 
only  ground  of  equity  Jurisdiction,  the  bill  should 


be  dismissed,  with  costs.    Hale  v.  Clarkson.  28  Gratt. 
42. 

Bill  for  Sale  of  Infant's  Lands— Costs.— A  court  of 
equity  has  no  power  to  decree  a  sale  of  Infant's 
lands  for  the  payment  of  debts  Incurred  for  neces- 
saries, and  upon  a  bill  to  subject  an  lnfant*8  real 
estate  for  such  debts,  the  bill  will  be  dismissed 
with  costs  to  appellant.    Gayle  v.  Hayes,  79  Va.  542. 

P.  Decrees. 

Afflrmanoe  of  Decree-When  Award  of  Pamsaas 
Improper.— Damages  ought  not  to  be  given  upon  tlie 
afllrmance  of  a  decree  dismissing  a  bill  with  costs, 
when  such  decree  Is  not  rendered  "for  any  sum  of 
money  or  quantity  of  an  article,'*  except  costs. 
Williamson  v.  Bowie,  6  Munf.  176. 

Interlocutory  Decree— Non-AUowanoe  of  Costs.— No 
complaint  can  be  made  even  by  the  party  substanti- 
ally prevailing,  against  non-allowance  of  costs  upon 
an  interlocutory  decree,  as  upon  final  decree  the 
question  of  costs  can  be  properly  adjusted.  Yost 
V.  Porter,  80  Va.  866. 

And  It  is  not  error  for  a  decree,  not  flnaL  thouirli 
adjudicating  the  principles  of  a  cause,  to  reserve 
the  question  of  costs  for  future  adjudication,  and 
to  refuse  costs  to  the  party  prevailing.  Cooper  r. 
Dangherty,  86  Va.  848,  7  S.  £.  Rep.  887. 

Pinal  Decree— Who  Liable  for  Costs.— Upon  the  final 
determination  of  a  cause,  the  decree  for  costs  mnst 
follow  the  recovery,  and  go  to  the  party  who  snb* 
stantially  prevails.    Allen  v.  Shrlver,  81  Va.  174. 

a.  Parties  to  the  Salt 

I.  Plaintiff. 

Court  Erroneously  Directs  Persons  to  Be  Made  Par- 
ities—Costs.— A  court  of  chancery  ought  not  to  give 
costs  against  complainants  to  a  suit,  when  parties 
have  been  brought  erroneously  into  the  suit  by 
the  direction  of  the  court  Lewis  v.  Thornton,  6 
Munf.  87. 

Remedy  at  Law  Complete— Accident  Prevents  Deistias 
—Costs  in  Eqoity.— A  complainant  whose  remedy 
was  complete  at  common  law,  but  who  by  accident 
was  prevented  from  making  defense  there,  may 
be  relieved  against  the  Judgment  but  ought  to  pay 
the  costs  in  chancery.  Degraflenreld  v.  Donald.  2 
H.  &  M.  10 ;  Mosby  v.  Hasklns,  4  H.  &  M.  427. 

Motion  to  Amend— Special  Demurrer— Cests.— After 
a  special  demurrer  to  a  bill,  the  plaintiff  may  have 
leave  to  amend,  on  payment  of  costs.  Rose  v.  King. 
4  H.  &  M.  476. 

Unjust  Discounts  sgslnst  Judgment— Awsrd  of 
Costs.— If  a  party  resort  to  equity  to  obtain  discount 
against  a  Judgment  at  law,  to  which  he  is  not  Justly 
entitled,  but  which  his  creditors  were  willing  to 
allow  him,  the  costs  should  be  decreed  against  him. 
Tapp  V.  Beverley.  1  Leigh  80. 

a.  Defendant. 

BUI  for  Relief  against  Judgment— Costs.— On  a  bill  to 
be  relieved  against  a  Judgment  at  law,  if  the  relief 
is  granted  in  part  only,  the  defendant  Is  entitled  to 
his  costs  at  law,  and  must  pay  the  costs  in  equity. 
Thompson  v.  Davenport  1  Wash.  126;  Pugh  v.  Jones, 
6  Leigh  299. 

Answer— Impertinent  Matter— Awsrd  of  Costs.— If 
an  answer  contain  impertinent  or  scandalous  mat- 
ter, it  will  be  referred  to  a  commissioner  to  expugn 
such  matter,  at  the  costs  of  the  party  filing  the 
answer.    Mason  v.  Mason,  4  H.  A  M.  414. 

Motion— When  Payment  of  Costs  a  Condition  Prsoed- 
ent— A  defendant  after  an  order  for  an  account 
may  move  to  set  it  aside  and  file  his  answer,  on 
paying  the  costs  which  have  accrued  before  the 
commissioner.    Lindsay  v.  Campbell,  4  H.  &  M.  606. 
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ClBim  of    Title— UaMllty    for 

CMts.— Wliere  a  conrt  is  satisfied,  and  so  declares 
br  its  decree,  that  certain  parties  "have  no  title  or 
color  of  tiae*'  to  certain  tracu  of  land,  the  land 
not  belns:  embraced  in  a  tmst  deed  under  which 
tbey  purchased,— snch  parties  havinff  litigated 
their  pretensions  in  that  respect  by  their  answers 
to  tbe  plaintiff^s  bill,  the  court  should  decree  costs 
igaiost  them.    Tracy  v.  Tracy,  14  W.  Va.  843. 

Hdrs  ol  Veodoi^-CoBvejrance— Liability  for  Costs.— 
The  heirs  of  a  rendor,  retaining  the  legal  title  to 
the  land,  ouffht  not  to  be  decreed  to  make  a  con- 
rerance  with  general,  but  with  special,  warranty; 
neither  ought  they  to  be  compelled  to  pay  costs. 
Pennington  t.  Hanby,  4  Munf .  140. 

3.  Plaintiff  and  Defsodaat 

WhraEKh  Uablo  for  HU  Own  Costs.— Where  the 
pUintil!  and  defendant  set  up  pretensions  greater 
than  they  sustain,  though  each  succeed  in  part,  each 
mar  be  decreed  to  pay  his  own  costs.  Beverley  ▼. 
Brooke,  4  Oratt  187. 

SmcossIts  Liability  for  Costs.-A  bill  against  two 
defendants  being  dismissed  as  to  one.  and  the  costs 
decreed  to  be  paid  to  him  by  the  plaintiff,  were 
also  decreed  to  be  paid  by  the  other  defendant  to 
the  plaintifL    Spencer  ▼.  Ford,  1  Bob.  648. 

V.  COSTS  IN   APPELLATE  COURT. 
A.  laOsocraL 

I.  C4Nirt  of  Appeals— Oenoral  Rnlo  as  to  Costs. —The 
conn  of  appeals  has  no  discretion  as  to  the  costs  of 
an  appeal:  but  must  allow  them  to  the  party 
nbstantlally  prevailing.  Va.  Code  1887,  S  8648;  W. 
Ta.  Code  18B8,  ch.  188.  i  11:  Cocke  ▼.  PoUok,  1  H.  ft 
1L  «:  Ferguson  ▼.  BUUender,  88  W.  Va.  80,  9  S.  E. 
Bep.  S:  Darby  v.  QilUgan,87  W.  Va.  GO,  16  S.  E.  Rep. 
107. 

The  party  substantially  prevailing  in  the  court 
of  aopeals  is  entitled  to  costs,  although  in  form,  the 
dedskm  be  adverse  to  him.    Ellzey  v.  Lane,  8  H.  & 

Dxree  Afflnned— Oonoral  Rnlo  as  Rospoctlng  Costs. 

-except  in  case  of  palpable  error,  the  court  of 
appeals  upon  affirming  a  decree  on  its  merits,  will 
not  rererse  it  with  respect  to  the  cosu.  Wimbish 
T.  Blanks,  76  Va.  888. 

Jkrbdictloa  When  Only  a  Matter  of  Costs  Involved. 
—If  the  appeal  involves  only  a  matter  of  costs,  even 
though  the  amount  of  the  costs  be  not  less  than 
fire  hundred  dollars,  the  court  of  appeals  will  not 
take  JurlsdicUon.  See  Va.  Code  1887,  |8465  ;  Ashby 
T.Klger.  8  Band.  168;  Neal  v.  Com.,  81  Gratt.  611; 
Oooke  V.  Piles.  8  Munf.  151. 

-Grrsr  In  Costs  Only— Case  Not  Reversed.- An  appel- 
late court  never  reverses  a  case  for  error  only, 
in  the  Judgment,  as  to  the  costs.  Franklin  v.  Oeho, 
10  W.  Va.  27, 8  S.  £.  Rep.  168.  And  if  no  other  error  is 
found  in  a  decree,  it  will  not  be  reversed  because  the 
court  might  have  erred  in  decreeing  costs. 
Pritchard  v.  Evans,  81  W.  Va.  187,  6S.  E.  Rep. 
461. 

Isiproper  Decree  for  Costs— No  Appeal.— An  appeal 
cannot  be  taken  from  a  chancery  court  on  the 
cround  that  the  appellant  has  been  improperly  de- 
creed to  pay  costs.    Ashby  v.  Kiger,  8  Rand.  108. 

Cests  Are  No  Qronnd  for  Jnrlsdlctlon.— Whether 
a  decree  for  costs  In  the  court  below  be  correct  or 
not.  cannot  be  looked  into  in  the  appellate  court, 
when  the  appeal  cannot  be  supported  on  any  other 
froottd.   Boggess  v.  Robinson,  6  W.  Va.  408. 

Cootrovsrsy  Settled  Pending  Appeal— Costs.— As  a 
general  rule,  if  the  matter  in  controversy  in  the 


suit  be  settled,  pending  an  appeal  or  writ  of  error, 
a  court  will  simply  dismiss  the  appeal  or  writ  of 
error  without  deciding  the  merits  merely  to  deter- 
mine as  to  the  costs,  and  will  therefore  not  pass  on 
the  co^ts.  Ferguson  v.  BiiUender,  88  W.  Va.  80, 9  S. 
E.  Rep.  88. 

In  Mill  Cases.— On  an  appeal  in  a  mill  case,  the  party 
prevailing  ought  to  be  allowed,  in  the  bill  of  costs,  the 
mileage  and  attendance  of  his  witnesses  summoned 
to  the  court  of  error.    Eppes  v.  Cralle,  1  Munf.  856. 

Damages  on  Costs.— Where  the  appellate  court  re- 
verses the  Judgment  as  to  costs,  the  successful  party 
is  not  entitled  to  damages  on  the  costi.  Hudson  v. 
Johnson,  1  Wash.  10. 

a.  County  Conrt— Jnrlsdlctlon— Amount  In  Contro- 
versy—Costs.— No  appeal  lies  to  the  county  court 
from  a  Judgment  of  a  Justice  of  the  peace  for  the 
sum  of  810  and  costs,  as  costs  are  no  part  of  the  mat- 
ter in  controversy.  N.  St  W.  Ry.  Co.  v.  Clark,  08  Va. 
118,  28  S.  £.  Rep.  867. 

Same— Will— Admission  as  a  Party  after  Appeal- 
Costs.— in  a  contest  relative  to  a  will,  a  person  who 
was  not  a  party  in  the  county  court  may,  by  becom- 
ing interested  after  an  appeal  to  a  higher  court 
(district  court)  be  admitted  a  party  there,  and  carry 
up  the  cause  to  the  court  of  appeals;  but,  on  revers- 
ing the  Judgment  of  the  court  below  (district 
court),  2uid  affirming  that  of  the  county  court,  such 
party  can  only  recover  the  costs  in  the  lower  court 
(district  court).    CTogbill  v.  CTogbiU,  8  H.  ft  M.  467. 

B.  Appellant  and  Appellee. 

I.  Appellant. 

Judgment  Appealed  from  Partially  PnvoraUe— Re- 
versed.—If  the  Judgment  below  be  in  part  favorable 
to  the  appellant  and  it  is  reversed  as  to  that  part  on 
appeal,  the  appellant  shall  pay  the  costs  of  the  ap- 
peal.   Pendleton  v.  Vandevier.  1  Wash.  881.    * 

Writ  of  Brror-Judgnont  Afflnned— Costs.— Where 
upon  an  appeal  from  a  Judgment  against  a  married 
woman  as  a  sole  trader,  to  the  circuit  court,  in 
which  court  the  Judgment  of  the  lower  court  is 
affirmed,  the  husband  and  wife  Join,  and  go  to  the 
court  of  appeals  by  writ  of  error,  and  the  Judgment 
of  the  circuit  court  is  affirmed,  the  plaintiffs  in 
error  will  have  to  pay  the  costs.  Farley  v.  Tillar, 
81  Va.  876  (1886). 

Vendee  Appellant  — Decree  for  Resale— Appeal.— 
Where  a  purchaser  has  resisted  a  decree  for  a  re- 
sale of  land,  and  taken  an  appeal  from  a  former 
decree  in  the  cause,  it  is  proper  to  subject  him  to 
the  payment  of  the  costs  of  the  proceedings  under 
the  rule.    Jones  v.  Tatum,  10  Qratt  780. 

Record— Immaterial  Matter— Costs.— If  an  appellant 
has  copied  into  the  record  portions  of  the  record  in 
the  conrt  below,  which  are  immaterial  to  the  deter- 
mination of  the  matter  involved  in  the  appeal,  a 
court  will  as  a  general  rule  not  vary  its  decree  or 
Judgment  on  that  account  or  give  any  direction  to 
the  clerk  in  reference  to  taxing  the  costs  in  such  a 
case,  as  the  court  as  a  general  rule  leaves  it  to 
counsel  to  determine  what  parts  of  the  record 
of  the  court  below  should  be  copied.  But  if  this 
privilege  of  counsel  is  so  abused,  that  there  is 
copied  Into  the  record  presented  to  the  appellate 
court  a  large  amount  of  matter,  which  is  obviously 
immaterial  and  can  have  no  weight  in  determining 
the  matters  In  controversy  on  the  appeal,  the  court 
will  correct  such  abuse  by  varying  its  decree  or 
Judgment  or  by  giving  instructions  to  the  clerk  as 
to  the  taxation  of  costs:  and  if  the  record  has  been 
so  unnecessarily  Increased,  the  court  in  such  an 
extreme  case  will  at  the  instance  of  the  appellee 
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apply  a  similar  correction.    Spanff  v.  Robinson,  S4 
W.  Va.  887. 
Sane— Improperly   Diiplicated--Costs.— Wbere    on 

one  appeal,  two  copies  of  the  record  are  sent  to  tlie 
appellate  court,  and  docketed  on  tbe  motion.of  tlie 
appellant,  the  appellant  must  pay  the  costs  occa- 
sioned thereby  to  the  appellee.    Harrison  ▼.  Lane,  4 

Munf .  406. 
Same— Pflllare  to  Provide  Copy  In  Time— Costs.— 

Where  the  appellant  falls  to  brinr  up  a  copy  of  the 

record  within  the  time  limited  by  law,   and  it  is 

filed  by  the  appellee,  who  obtains  a  dismissal  of  the 

appeal,  the  fee  to  the  clerk  of  the  chancery  court 

for  the  copy  of  the  record  so  filed,  may  be  taxed  in 

the  bill  of  coats  as  a  part  of  the  costs  of  defending 

the  appeal;  and  the  same  rule  exists  where  the 

record  is  brouirht  up  by  the  appellant    Mahone  ▼. 

Lonff,  S  Rand.  667. 

Writ  of  Supersedeas-  When  Appellant  Entitled  to 
Costs  for  Prosecuting  Same.- Where  an  inferior  court 
has  erred  in  not  allowing  the  defense  of  setpoff  on  a 
forthcoming  bond,  and  the  judgment  is  reversed,  on 
writ  of  error  to  appellate  court,  and  the  cause  re- 
manded, the  appellant  (defendant  below)  will  be 
entitled  to  his  costs  expended  in  prosecuting  the 
writs  of  supersedeas  in  the  appellate  court.  Allen 
V.  Hart,  18  GratL  723. 

When  Procheln  Ami  and  Peme  Liable  to  Appellant— 
A  suit  being  brought  in  the  name  of  a  feme  by  her 
next  friend,  and  a  decree  in  her  favor  being  re- 
versed, and  the  bill  as  to  the  appellant  ordered  to  be 
dismissed,  the  appellant  will  recover  his  costs,  both 
in  the  appellate  court  2uid  the  court  below,  as  well 
against  the  next  friend  as  against  the  feme. 
Spencer  v.  Ford,  1  Rob.  048. 

a.  Appellee. 

Cause  Reversed— When  entitled  to  Costs.— Although 
a  cause  be  reversed,  it  sometimes  happens  that  costs 
are  decreed  in  favor  of  the  appellee.  This  is  the 
result  when  the  decree  is  afllrmed,  the  appeal  dis- 
missed, or  the  cause  remanded  to  the  lower  court 
after  being  affirmed.  Kent  v.  Matthews.  IS  Leigh 
578:  Strother  v.  Hull.  aOratt  662;  Williamson  v. 
Howard,  S  Rob.  80;  Harman  v.  Odell.  0  Oratt  807; 
Handly  v.  Snodgrass,  9  I.eigh  484:  Boyce  v.  Smith,  9 
GratL  704:  Blessing  v.  Beatty,  1  Rob.  887;  Marks  v. 
Hill.l6Oratt40a 

Reversal  of  Decree  ln|urtous  to  Appellee— Costs.— On 
reversing  a  decree  because  injurious  to  the  appel- 
lee, costs  will  be  allowed  if  he  substantially  pre- 
vails.   George  v.  Richardson,  Gilmer  880. 

Interlocutory  Decree— Costs.—On  an  appeal  from  an 
Interlocutory  decree,  correct  on  the  merits,  but 
erroneous  for  want  of  proper  parties,  the  court  will 
reverse  the  decree,  but  allow  the  appellees  to 
recover  costs  as  the  parties  substantially  pre- 
vailing; because,  an  appeal  from  an  interlocutory 
decree,  is  only  given  to  prevent  the  payment  of 
money  on  change  of  property,  or  to  settle  principles. 
Cunningham  v.  Patteson.  8  Rand.  66:  Handly  v. 
Snodgrass,   9  Leigh    484:   Armstrong  v.   Pitts.    18 

Gratt.  286. 
Judgment  Appealed  from  Partially  Affirmed— Costa. 

—Where  a  judgment  of  the  court  below  in  favor  of 
the  appellee  is  affirmed  so  far  as  it  affects  the  appel- 
lant, although  the  appellate  court  reverses  so  much 
of  the  judgment  as  affects  a  third  party  who  has 
not  appealed,  costs  will  be  given  to  the  appellee  as 
the  party  substantially  prevailing.  Harman  v. 
Odell.  6  Gratt  207. 

Amount  Insufficient  to  Qlve  Jurisdiction- Costs.— 
While  it  is  error  to  decree  interest  on  the  aggregate 


of  principal  and  interest  from  a  time  anterior  to  the 
rendition  of  a  decree,  which  would  require  a  decree 
to  be  corrected,  yett  where  the  difference  is  insuffi- 
cient to  give  the  court  of  appeals  jurisdiction,  the 
decree  would  be  reversed,  if  there  was  no  other 
error,  with  costs  to  the  appellee.  Lamb  v.  Cecil.  S6 
W.  Va.  288:  Bee  v.  Burdett,  28  W.  Va.  744:  Ross  v. 
Gordon,  2  Munf.  289. 

Injunction  Dissolved— Recovery  of  Coats.— Upon  a  bill 
against  two  persons,  an  assignor  and  assignee  of  a 
debt,  for  which  judgment  has  been  recovered  at  law 
against  the  plaintiff  In  equity,  praying  an  injunction, 
the  assignee  appears  and  answers,  but  the  assignor 
is  not  brought  before  the  court  by  regular  process. 
It  turns  out  that  the  plaintiff  has  no  just  claim  to  re- 
lief against  the  assignee,  but  may  have  one  against 
assignor.  The  injunction  is  dissolved,  and  the  bill 
dismissed,  generally,  ff^d,  that  the  appellee  (as- 
signee) should  have  his  costs  in  the  appellate  court 
Lockridge  v.  Sharrot  6  Leigh  876. 

Costs  In  Case  of  Caveat  on  Appeal.— Damages  are 
not  to  be  given  upon  an  affirmance  of  a  judgment 
in  cases  of  caveat,  but  costs  will  be  given  to  the  ap- 
pellee.   Preston  v.  Harvey.  8  Call  496. 

Prandttient  Conveyance— Bill  to  Set  Aside   Costs.— 

In  a  bill  by  creditors  to  set  aside  a  deed  of  trust  for 
payment  of  debts,  on  the  ground  that  the  deed  was 
fraudulent  on  its  face,  the  bill  did  not  ask  for  an  ac- 
count, but  there  was  a  general  prayer  for  relief:  the 
deed  was  sustained  as  valid,  and  the  bill  in  the  lower 
court  was  dismissed  generally,  it  not  appearing 
that  the  plaintiffs  asked  for  an  account  or  that  the 
court  considered  the  question.  The  court  of  appeals 
affirmed  the  decree  of  the  lower  court  sustaining 
the  deed,  2uid  reversed  it  as  to  the  account  but  held 
that  appellees  should  pay  costs.  Marks  v.  HiU.  18 
Gratt  400. 

Refunding  Bond— Omlsokm  to  Require— Appeal  and 

Costs.— Where  it  is  apparent  that  the  omission  In  a 
decree,  in  favor  of  a  legatee  against  an  executor,  to 
require  a  refunding  bond  was  not  tDtentionaL  but 
resulted  entirely  from  inadvertence,  an  appellate 
court  if  the  decree  be  right  In  other  respects,  will 
affirm  it  so  far  as  it  has  gone,  with  costs  to  the 
appellee,  as  the  party  substantially  prevailing. 
Handly  v.  Snodgrass,  9  Leigh  484;  Heffner  r.  BCiUer, 
2  Munf.  48. 

Witness— Deposit  of  Costs  Does  Not  Maka  Party  In- 
terested Competent.— A  party  appellee  cannot  be  re- 
ceived as  a  witness  for  his  co-appellees,  either  upon 
his  releasing  to  them  his  interest  in  the  subject  in 
controversy,  or  upon  his  or  their  depositing  with  the 
clerk  a  sum  of  money  sufficient  to  cover  the  costs. 
CogbiU  V.  Cogbill,  2  H.  &  M.  407:  Eacho  v.  Cosby, 
26  Gratt  112.  See  Va.  Code  1887,  ||  884^-48,  rendering 
competent  with  specified  exceptions,  parties,  and 
persons  Interested,  thus  abolishtog  the  common- 
law  rule,  in  many  particulars,  regarding  witnesses. 

Co-Appellees— Apportionment  of  Costs.— The  court 
of  appeals  in  reversing  a  decree,  there  being  three 
appellees,  one  of  whom  gets  by  the  decision  In  the 
appellate  court  what  was  sought  by  his  bill  and  de- 
nied by  the  court  below,  2uid  another  of  whom  pre- 
vails in  the  appellate  court  to  the  same  extent  that 
he  prevailed  in  the  court  below,  will  decree  that  the 
third  appellee  pay  to  the  appellant  his  costs.  Breck* 
enridge  v.  Auld,  I  Rob.  148. 

3.  Sureties. 

Liability  of  Surety  for  Costs  Accruing  on  Appeal.— 
The  surety  on  a  bond  for  the  prosecution  of  an  in- 
junction is  not  liable  for  the  ^costs  and  damages 
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wUcli  may  accrue  on  an  appeal  to  a  sapeiior  conrt 
Woodson  T.  Jobns,  8  Mnnf.  280. 
Sapefjcde—    Qnaghed  by  Appellate  Court— A  ward  of 

Ceete.— Where  a  surety  recovers  several  judflrments 
for  debt  against  a  principal  in  the  county  court,  and 
at  the  instance  of  the  principal  the  circuit  court 
awards  one  supersedeas  to  the  several  Judflrments, 
and  reverses  them  by  a  sinirle  judgment,  and  to 
this  judgment,  the  court  of  appeals,  at  the  instance 
of  the  snrety,  awards  a  supersedeas,  and  reverses 
the  judgment  of  the  circuit  court,  ordering  the  su- 
persedeas awarded  by  the  circuit  court  to  be  quashed 
as  Improvidently  awarded,  the  surety  is  entitled  to 
his  costs  in  the  circuit  court  as  well  as  in  the  court 
of  appeals.    Ayres  v.  Lewellin.  8  Leiff  h  600. 

5abrosatioB—JiidsaMat— Subject  in  Controversy— 
Costs.— A  chancery  suit  was  brought  in  a  circuit 
court  by  a  surety  in  a  forfeited  forthcoming-  bond, 
to  be  subrogated  to  the  lien  of  the  Judgment  cred- 
itor on  the  land  of  a  co-surety,  and  to  enforce  out  of 
Bach  land  the  payment  of  one-half  of  this  debt  and 
the  costs  of  the  original  case  and  the  costs  in  a  chan- 
cery suit,  which  had  been  brought  by  the  creditor 
to  enforce  out  of  the  lands  of  the  sureties  the  pay- 
ment of  the  debt  and  costs,  all  the  debt  and  costs  as 
well  as  the  costs  of  the  chancery  suit  having  been 
paid  by  the  complainant  EUd^  that  in  determining 
whether  the  appellate  court  has  Jurisdiction  on  an 
appeal  from  the  circuit  court  dismissing  the  bill, 
the  subject  in  controversy  must  be  regarded  as  a 
moiety  of  all  the  moneys  paid  by  the  plaintiff, 
whether  on  the  forfeited  forthcoming  bond  or  the 
costs  attending  it,  or  the  costs  of  the  first  chancery 
rait,  and  the  interest  on  such  sums.  Clevenger  v. 
Dawson.  15  W.Va.  848. 

VI.  SeCURITY  FOR  C03TS. 

Ststntory  ProvMoos— Virginia.— For  general  statu- 
tory provisions  in  Virginia  relative  to  the  require- 
ment of  security  for  costs  in  a  suit  or  action,  see  Va. 
Code  1887. 1 8888. 

Seiie-Weet  VlrglBi»-La|ise  of  Statatory  Period— 
Bffect-The  W.  Va.  Ck>de  1800.  ch.  188, 1  8,  provides 
that  in  any  suit  (except  where  a  poor  person  is 
plaintiff),  there  may  be  a  suggestion  on  the  record 
of  the  court,  or,  if  the  case  be  at  rales,  on  the  rule 
docket,  by  a  defendant  or  any  officer  of  the  court, 
that  the  plaintiff  is  not  a  resident  of  this  state  and 
that  security  is  required  of  him,  etc.  In  constru- 
ing this  statute  the  court  held  that  security  may 
be  given  before  the  court,  notwithstanding  the 
period  of  00  days  had  elapsed.  Dean  v.  Cannon,  87 
W.  Va  128, 16  S.  E.  Bep.  444.  For  cases  construing 
this  statute,  see  Enos  v.  Stansbury,  18  W.  Va.  477; 
Bailey  v.  McCormick,  22  W.  Va.  05;  Haymond  v.  Cam- 
den, a  W.Va.  180:  Rutter  V.  Sullivan,  25  W.  Va.  427. 

CoostltutloBellty.— The  statute  requiring  of  non- 
resident plaintiffs  costs,  is  constitutional.    Nease  v. 
Capehart  15  W.  Va.  280. 
Security— Bflect  When,  and  When  Not  Required.— 

If  security  for  costs  is  required,  the  security  must 
be  Kiven.  but  if  not  required  it  is  not  error  to  pro- 
ceed without  it.  Carter  v.  Washington,  2H.  &  M.  81 ; 
Porris  V.  HiU,  2  H.  &  M.  614. 

PfariatHf  Non-Resldeot— Pellure  to  Provide  Security 
Isr  Costs— Effect.— Where,  on  the  motion  of  defend- 
ant in  an  attachment  case,  the  plaintiff  who  is  a 
non-resident  of  the  state,  is  ordered  to  give  security 
for  the  costs  of  the  suit  within  sixty  days,  and  fails 
to  do  so.  his  bill  should  be  dismissed,  and  it  is  error 
to  proceed  to  hear  the  cause.  Anderson  v.  Johnson, 
ttOratt  S66. 


On  reversing  a  decree  and  remanding  the  cause, 
the  appellate  court  will  not  direct  the  suit  to  be  dis- 
missed at  once  for  the  failure  of  the  plaintiff  to  give 
security  for  costs,  but  will  direct  that  he  be  allowed 
a  reasonable  time  tJ  comply  with  the  order.  An- 
derson V.  Johnson,  82  Oratt  568. 

Plaintiff  Non-Resldeat— Ruling  us  to  Security  for 
Costs.— A  plaintiff  not  being  an  Inhabiunt  of  this 
commonwealth  may  be  ruled  to  give  security  for 
the  costs  in  the  lower  court,  by  the  Judge  of  such 
court:  but  not  for  costs  incurred  in  the  court  of 
appeals,  from  which  the  suit  was  remanded  for 
further  proceedings.    Lambert  v.  Key.  4  H.  &  M. 

When  Tender  off  Security  Should  Be  Received.- Upon 
a  rule  requiring  security  for  costs,  if  sufficient 
security  be  tendered,  in  court,  at  the  first  calling, 
after  the  expiration  of  the  sixty  days,  it  ought  to  be 
received,  and  the  suit  ought  not  to  be  dismissed. 
Vance  v.  Bird,  4  Munf.  864. 

Motion  to  DIsalse  for  Want  of  Security— Tender- 
Effect.— Where  plaintiffs  are  non-residents,  and  an 
order  is  entered  for  security  for  costs,  to  be  given  in 
sixty  days,  the  plaintiff's  attorney  having  notice  of 
the  order,  and  no  security  is  entered  within  the  sixty 
days,  it  is  error  to  dismiss  the  suit  for  failure  to 
give  t^e  security  within  sixty  days,  if  sufficient 
security  is  offered  at  the  time  of  the  motion  to  dls* 
miss.    Ooodtitle  v.  See,  1  Va.  Cas.  128. 

Waiver  of  Requirement  for  Security.— Construing 
S  2,  ch.  188,  W.  Va.  Code  1800.  providing  for  se- 
curity for  costs  when  the  plaintiff  is  a  non-resi- 
dent, the  court  held  in  Dean  v.  Cannon,  87  W.  Va. 
123. 16  S.  E.  Rep.  444,  that  the  requirement  of  security 
could  be  waived,  and  that  such  waiver  may  be  pre- 
sumed from  the  conduct  of  the  defendant.  Enos  v. 
Stansbury,  18  W.  Va.  477;  Rutter  v.  Sullivan,  25  W. 
Va.  487. 

When  Security  Olven  Does  Not  Include  Costs  In  Ap- 
pellate  Court.— An  undertaking  executed  by  parties, 
as  security  for  costs  in  a  suit  brought  by  a  non-resi- 
dent in  the  form  prescribed  by  W.  Va.  Code  1800,  ch. 
188,  S  2,  does  not  bind  the  parties  to  pay  the  costs  in 
the  appellate  court,  but  only  the  costs  incurred  in 
such  suit  in  the  court  below.  Bailey  v.  McCormich, 
22  W.  Va.  06. 

notion  for  Continuance— Plaintiff  Delays  Security— 
Effect.- It  is  error  to  rule  a  defendant  to  trial 
on  a  motion  for  continuance,  when  the  plain- 
tiff has  failed  until  the  term  at  which  the  motion  is 
made,  to  give  security  for  costs,  after  a  rule  to  do 
so.    Jacobs  V.  Sale,  Oilmer  128. 

notion  against  Plaintiff  for  Securlty-r-BIII  of  Bxcep- 
tlons.— There  is  no  objection,  upon  a  motion  in 
equity  against  a  plaintiff  for  security  for  costs,  to 
take  a  bill  of  exceptions  to  the  opinion  of  the  court, 
in  which  bill  the  evidence  introduced  on  the  motion 
is  stated.    Evans  v.  Bradshaw,  10  Gratt  207. 

Ejectment- Lessor  of  Plaintiff  Dies— Security.  —  lu 
ejectment  where  the  lessor  of  the  plaintiff  dies,  se- 
curity and  costs  must  be  given.  Carter  v.  Washing- 
ton, 2  H.  &  M.  81. 

Vll.  TAXATION  OP  COSTS. 

Statutory  Provlslona— For  general  statutory  pro- 
visions as  to  the  taxation  of  costs,  see  Va.  Code  1887, 
ch.  178. 

Miscellaneous  Matter  Taxed.— As  to  miscellaneous 
matter  taxed  by  the  clerh,  see  Va.  Code  1887,  1 8554. 

Where  an  appellant  fails  to  bring  up  a  copy  of  the 
record,  within  the  time  limited  by  law,  and  it  Is  filed 
by  the  appellee,  who  obtains  a  dismission  of  tha 
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appeal,  the  fee  to  the  clerk  of  the  chancery  court 
for  the  copy  of  the  record  so  filed,  may  be  taxed  In 
the  bin  of  costs,  as  a  part  of  the  costs  of  defending 
the  appeal;  and  the  same  rule  exists,  where  the 
record  Is  brought  up  by  the  appellant  Mahone  v. 
Long.  8  Rand.  567. 

Perplexed  Account*— Reference  to  Commlsjioners— 
BUI  off  Costs.— If,  on  a  motion  in  a  county  court,  on 
the  common-law  side  thereof.  It  becomes  proper  to 
refer  to  a  commissioner,  lonsrstandlnff  and  per- 
plexed accounts,  for  the  purpose  of  facilitating  the 
investlratlon  of  the  cause  to  the  parties,  and  to  the 
court,  and  such  reference  Is  made  by  order  of  court, 
and  with  the  assent  of  the  parties,  the  fee  of  the 
commissioner,  for  stating  and  reporting  the  ac- 
counts, ouirht  to  be  taxed  In  the  bill  of  costs,  and  a 
Judgment  for  those  costs  ouffht  to  be  rendered 
aaralnst  the  party  who  has  to  pay  the  general  costs. 
If  such  taxation  is  made,  and  noted  by  the  clerk 
of  the  county  court  at  the  foot  of  the  record,  It  will 
be  presumed  by  the  appellate  court,  that  the  order 
for  such  taxation  was  made  by  the  court  itself  (it 
not  beinar  a  matter  of  course  with  the  clerk,  to 
Include  such  fee  in  his  taxation  of  costs),  though  It 
does  not  appear  on  the  minutes  of  the  court  Leach- 
man  v.  Overseers,  etc.,  S  Va.  Gas.  899. 

Injunction— notion  to  Overrule  or  Sustain— Costs.— 
Costs  should  not  be  taxed  upon  overruling  or  sus- 
taining a  motion  to  dissolve  an  injunction*  Bamett 
V.  Spencer,  2  H.  &  M.  7. 

VIII.  PAYMENT  AND  COLLBCTION  OP  COSTS. 

Offflcers  mad  Witnesses    Pnyment  Out  of  Costs.— As 

to  how  an  officer  or  a  witness,  to  whom  fees  or 
attendance  is  due,  may  secure  payment  out  of  costs, 
see  Va.  Code  1887,  $  86S1. 

New  Trial— Payment  of  Costs  Necessary.— It  is  error 
to  arrant  a  new  trial  except  upon  the  terms  of  pay- 
ing the  costs.    Boswell  v.  Jones,  1  Wash.  888. 

Sane— Payment  of  Costs— Condition  Precedent.— If  a 
Judarment  awarding  a  new  trial,  directs  the  payment 
of  costs  of  the  first  trial,  without  saying  that  the 
costs  shall  be  paid  before  the  new  trial  Is  had.  it 
shall  nevertheless  be  considered  a  precedent  con- 
dition.   Rlxey  V.  Ward,  8  Band.  68. 

Same  — When  Objection  for  Non-Pasrment  Not  Al. 
lowed.— Where  a  new  trial  has  been  granted,  upon 
condition  of  the  payment  of  the  costs  of  the  former 
trial,  as  prescribed  by  Va.  Code  1887,  $  8542.  but  the 
costs  are  not  paid  at  or  before  the  next  succeeding 
term  of  the  court  the  court  may,  on  the  motion  of 
the  opposing  party,  set  aside  the  order  granting  it 
and  proceed  to  Judgment  on  the  verdict  or  it  may 
award  execution  for  costs,  as  may  seem  best;  but  if 
neither  is  done,  and  the  parties  proceed  with  the 
new  trial,  objection  cannot  thereafter  be  made, 
either  in  the  trial  court  or  the  appellate  court 
that  the  costs  have  not  been  paid.  Central  Land 
Co.  V.  Obenchain,  92  Va.  180,  28  S.  E.  Rep.  878. 

Plea  Amended  —  Payment  of  Costs  a  Condition.— 
When  it  is  necessary  for  the  defendant  to  amend  his 
plea,  the  court  upon  payment  of  costs,  should  per- 
mit the  amendment.    Cooke  v.  Beale.  1  Wash.  818. 

Nonsuit— Presumption  of   Pajrment  or  Waiver    of 

Costs. —  Where  a  plaintiff  is  nonsuited,  and  is 
ordered  to  pay  costs  and  damages.  If  by  a  subsequent 
order  in  the  case  the  nonsuit  is  set  aside,  and  the 
action  is  re-instated  on  the  docket  as  recited  In  the 
order,  upon  the  payment  of  costs,  and  at  another 
day  the  parties  appear  by  their  attorneys,  and 
waive  a  Jury,  and  consent  to  submit  the  matters  of 
law  and  fact  to  the  court  in  lieu  of  a  Jury,  and  the 


trial  Is  proceeded  with,  it  must  be  presumed  that 
the  former  order,  requiring  the  payment  of  costs, 
has  been  either  complied  with  or  waived  by  the 
parties.  Walker  v.  Henry,  86  W.  Va.  100, 14  S.  E.  Bep. 
440. 

Tender  of  Coupons  In  Payment,— Costs  recovered  in 
tax  suits  are  not  "taxes,  debts  or  demands  due  the 
commonwealth.  '*  The  officers  of  the  court  to  whom 
they  are  due,  are  under  no  obligation  to  receive  cou- 
pons in  payment  of  their  fees,  and  a  tender  of  cou- 
pons of  the  state,  genuine  or  spurious,  in  payment 
thereof,  is  not  good.  Ellett  v.  Com.,  85  Va.  517. 8  S. 
E.  Bep.  248. 

Party  Not  of  Record— ilode  of  Requiring  Paymoot  of 
Costs.— The  appropriate  mode  of  requiring  a  per- 
son for  whose  benefit  a(L  action  is  brought  though 
his  name  does  not  appear  of  record,  to  pay  costs,  is 
by  rule,  requiring  him  to  show  cause  why  he  should 
not  be  compelled  to  pay  the  same.  Johnston  v. 
Mann,  21  W.  Va.  15. 

IX.  COST  IN  CRIMINAL  CASBS. 

See  monographic  note  on  "Fines  and  Costs  in 
Criminal  Cases." 


739    *Exchange  Bank  of  Va.  for  Camp,  Trus- 
tee, V.  Knox,  &c.* 

Farmers   Bank  of  Va.   for  Goddin,  &c.  v. 

Anderson  &  Co. 

April  Term.  1870.  Richmond. 

(Absent  ANDBBSON.t  J.) 
Liquidation  of  Banks— Construction  of  Statoto.— Under 

the  act  of  February  18th,  1886,  requiring  the  banks 
of  the  Commonwealth  to  go  Into  liquidation,  the 
banks,  being  insolvent  execute  deeds  convesrlng 
all  their  property,  including  debts  due  to  them,  to 
trustees  for  the  payment  of  their  debts.    Hxlo: 
I.  Same— Same— PorMds  Preferences.— That  the  act 
forbids  and  prevents  all  preferences  among  the 
creditors  of  the  bank. 
a.  Samo-Samo-SetpOff  by  Debtor.— That  a  debtor 
of  the  bank  cannot  setoff  notes  of  the  bank 
bought  up  by  the  debtor  after  the  execution  and 
recording  of  the  deed  and  notice  thereof  to  the 
debtor. 
3.  Same— Same— Trustees— Pureliasers.t— The  banks 
being  utterly  insolvent  the  trustees  are  the 
trustees  of  the  creditors,  not  of  the  banks,  and 
are  purchasers  and  assignees  for  value  of  all  the 
property  and  effects  of  the  banks,  for  the  benefit 
of  the  creditors. 

*ydte  bv  the  B^Dorter.—Ixk.  these  cases  It  should  have 
been  stated  at  p.  7»,  that  Jotnbs.  J.,  doubted  whether 
the  assignees  of  the  banks  in  the  deeds  executed  in 
pursuance  of  the  act  of  assembly,  could  be  regarded 
as  purchasers  for  value:  his  Impression  being  that 
they  should  be  regarded  as  only  assignees  in  law. 
But  he  concurred  in  the  result 

tHe  was  related  to  one  of  the  parties. 

tTruftees  and  Creditors— Purchasers.— Several  cases 
cite  the  principal  case  as  authority  for  the  proposi- 
tion that  trustees  for  the  benefit  of  creditors,  and 
the  creditors  themselves,  are  purchasers.  See 
Shurtz  V.  Johnson,  28  Gratt  687:  Chapman  v.  Chap- 
man, 91  Va.  400,  81  S.  E.  Rep.  818:  Hill  v.  Rlxey,  26 
Oratt  80;  Cammack  v.  Soran,  80  Oratt  887:  Williams 
V.  Lord.  75  Va.  404.    See  also,  Evans  v.  Oreenhow. 
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4.  Chartars^Aothorlty  under,— Though  the  char- 
ters of  the  banks  require  them  to  take  their  notes 
In  payment  of  debts  due  to  them,  this  does  not 
authorize  debtors  of  the  banks  to  pay  their  debts 
with  the  notes  of  the  banks,  bonirht  up  after  the 
exccntion  and  recording  of  the  deeds. 

9.  Bflakmpts— JndffOMQt  of  Appellate  Court— After 

the  jndirment  in  the  court  below  the  appellees 
are  declared  bankrupts  and  obtain  their  dis- 
charge. The  appellate  conrt  will,  upon  their 
petition,  make  it  a  part  of  their  judgment  of 
reversal,  that  execution  shall  not  be  issued  upon 
the  jndffmenl  without  a  previous  order  to  that 
effect  by  the  court  below,  made  upon  notice  to 
them. 

Theae  cases  involve  the  same  question, 
and  were  heard  together  in  this  court. 
740  ♦In  October  1867,  the  Exchange 
Bank  of  Virginia,  suing  for  the  ben- 
efit of  George  W.  Camp,  trustee,  instituted 
an  action  of  debt  in  the  Circuit  court  of  the 
conntj  of  Alexandria  against  Knox  A 
Brother  and  others,  upon  a  negotiable  note 
for  one  thousand  dollars,  due  on  the  1st  of 
June  1861.  The  defendants  appeared  and 
pleaded  nil  debet,  and  a  tender  and  offsets, 
on  which  issues  were  made  up;  and  the 
parties  agreed  the  facts,  and  dispensing 
with  a  jury,  submitted  the  whole  case  to 
the  court.  From  this  statement  of  facts  it 
appeared  that  the  note  sued  on  was  exe- 
cuted and  protested,  and  notice  of  protest 
given.  That  the  Exchange  Bank  was  in- 
solvent, and  that  on  the  12th  of  July  1866, 
the  bank,  in  accordance  with  the  act  of  the 
g^eneral  assembly,  passed  February  12th, 
1866,  requiring  the  banks  of  the  Common- 
wealth to  go  into  liquidation,  made  a  deed 
by  which  the  bank  conveyed  to  George  W. 
Camp,  the  whole  property  and  assets  of  the 
bank,  including  notes  due  to  it,  in  trust  to 
be  collected  and  disposed  of  among  the 
creditors  of  the  bank,  in  accordance  with 
the  provisions  of  the  act  aforesaid,  accord- 
ing to  the  legal  rights  and  priorities  of  the 
said  creditors.  That  the  notes  of  the  bank 
filed  with  the  plea  of  the  defendants,  were 
purchased  by  them  at  a  depreciated  price, 
after  the  deed  aforesaid  was  made  and  duly 
recorded;  and  the  defendants  had  notice 
thereof ;  that  these  notes  were  issued  by  the 
bank  prior  to  the  note  sued  on.  And  the 
conrt  was  authorized  to  draw  all  such  in- 
ferences from  the  facts  agreed ;  as  the  jury 
might  do. 

The  cause,  was  afterwards  transferred  to 
the  Circuit  court  of  the  city  of  Richmond ; 
and  came  on  to  be  heard  in  that  court  on 
the  1st  of  Angrust  1868,  when  the  court  gave 
judgment  in  favor  of  the  defendants.     To 

UGratt.  158:  Wickham  t.  MarUn.  ISGratt  427;  Witz 
T.  Osbum,  8S  Va.  230,  2  S.  E.  Rep.  88. 

RcHef  asaloft  Defective  Ezecutloa  of  Power. —In 
Freeman  v.  Eacho,  79  Va.  47,  the  conrt,  citinar  the 
principal  case,  said:  *lt  is  well  settled  that  telief 
aninst  a  defective  execntion  of  a  power  will  be 
granted  only  in  favor  of  one  who  has  a  superior 
equity  to  the  party  against  whom  relief  is  souffht.** 

See  monographic  noU  on  * 'Banks  and  Banking'* 
aippended  to  Bank  v.  Marshall.  26  Qratt.  378. 


this  opinion  of  the  court,   the   plaintiff  ex- 
cepted ;  and  obtained  a  supersedeas  to  this 
court. 

741  nn  October  1867,  the  Farmers  Bank 
of  Virginia,  suing   for  the   benefit  of 

Goddin  and  Robinson,  trustees,  instituted 
an  action  of  assumpsit  in  the  Circuit  court 
of  Richmond,  against  Joseph  R.  Anderson 
A  Co.,  to  recover  the  value  of  $116,922  88  of 
Confederate  money,  as  of  March  20th  and 
April  1st,  1865.  The  defendants  pleaded 
non  assumpsit,  and  set-offs;  and  filed  an 
account  of  offsets,  consisting  of  the  notes 
of  the  Farmers  Bank.  And  the  parties 
having  agreed  the  facts,  waived  a  jury,  and 
submitted  the  whole  case  to  the  decision  of 
the  court. 

It  appeared  from  the  facts  agreed,  that 
the  defendants  owed  the  bank,  as  of  the  20th 
of  March  1865,  $16,922  88,  and,  on  the  Ist  of 
April  1865,  $100,000;  upon  a  dealing  in 
Confederate  money  a^  a  standard  of  value. 
That  at  that  time  that  money  was  as  sixty 
to  one  of  gold.  That  the  bank  notes  men- 
tioned in  the  account  of  offsets,  and  tendered 
in  payment,  were  acquired  by  the  defend- 
ants after  the  deed  of  trust  executed  by  the 
bank  had  been  made  and  recorded ;  and  with 
notice  to  the  defendants  of  said  assignment. 
That  said  notes  were  issued  by  the  bank 
prior  to  the  time  when  the  demand  of  the 
plaintiffs  sued  on  accrued,  and  prior  to  the 
deed  of  assignment.  That  the  bank  exe- 
cuted the  deed  of  trust  on  the  19th  of  Janu- 
ary 1867,  and  it  was  duly  recorded  on  the 
same  day. 

This  deed  refers  to  the  act  of  February 
12,  1866,  requiring  the  banks  to  go  into 
liquidation,  and  conveys  to  the  trustees, 
Goddin  and  Robinson,  all  the  property  and 
assets  of  the  bank,  including  debts  of  every 
description,  upon  trust,  after  paying  certain 
expenses  and  commissions,  to  apply  the 
proceeds  to  the  redemption  of  the  outstand- 
ing circulation  or  notes  of  the  bank,  ratably 
among  the  holders  thereof,  Ac.  Provided, 
however,  that  if  according  to  the  proper 
legal  construction  of  the  aforesaid  act  of 
the  12th  day  of  February  1866,  a  ratable 
distribution    among   all  the   creditors 

742  of   said  *bank,    not    having    specific 
liens  on  the  property  of  the  bank,  be 

required,  then  the  parties  of  the  second  part 
(the  trustees)  shall  apply  and  distribute  the 
proceeds  of  said  assets  according  to  the  said 
requirement  of  said  act,  and  shall  not  make 
or  attempt  any  distribution  giving  prefer- 
ence or  priority  to  the  noteholders  as  afore- 
said. 

On  the  1st  of  August  1868,  the  cause  came 
on  to  be  heard,  when  the  court  gave  judg- 
ment for  the  defendants.  To  which  opinion 
of  the  court  the  plaintiffs  excepted,  and 
applied  to  a  judge  of  this  court  for  a  super- 
sedeas; which  was  awarded. 

Claughton,  Howard  &  Roberts,  and  Brad- 
ley T.  Johnson,  for  the  appellants. 

Crump  and  Brent  A  Wattles,  for  the  ap- 
pellees. 

CHRISTIAN,    J.    These   two   cases    are 
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brought  up  by  writs  of  error  to  judgments  of 
the  Circuit  court  of  the  city  of  Richmond. 
Being  kindred  cases,  they  were  heard  to- 
gether in  this  court,  and  were  argued  with 
marked  ability  and  learning  by  the  counsel 
on  both  sides.  They  present  a  question, 
which  is  without  judicial  precedent  in  this 
State.  Its  adjudication,  here,  will  affect 
important  interests.  Its  novelty,  as  well  as 
its  importance,  alike  demands  a  very  careful 
consideration. 

In  the  one  case,  the  suit  is  brought  by 
the  Exchange  Bank,  for  the  use  of  Geo.  W. 
Camp,  trustee,  to  recover  a  certain  sum  of 
the  defendants,  who  were  makers  and  en- 
dorsers of  a  negotiable  note,  duly  protested, 
and  which  was  the  property  of  said  bank, 
before  and  at  the  time  of  the  assignment 
of  its  assets  to  trustees  for  the  benefit  of  its 
creditors.  In  the  other  case,  the  suit  is 
instituted  by  the  Farmers  Bank  for  the  use 
of  Goddin  and  Robinson,  trustees,  to  re- 
cover of  the  defendants  a  certain  amount, 
loaned  and  advanced  to  them ;  which 

743  ^amount  they  have  overdrawn  in  their 
dealings  with  the  bank. 

In  the  first  case,  the  defendants  pleaded 
*  *nil  debet, '  *  and  also  filed  a  plea  of  *  *tendcr 
and  offsets." 

In  the  second  case,  the  defendants  plead 
**non  assumpsit,"  ^ ^payment,"  and  **set 
off." 

In  both  cases,  the  defendants  filed  an  ac- 
count of  offsets,  consisting  of  the  notes  of 
these  banks,  respectively,  representing 
nominally  the  full  amount  of  plaintiffs' 
demand.  It  is  admitted  in  both  cases,  that 
these  bank  notes  were  acquired  by  the  de- 
fendants after  the  respective  deeds  of  as- 
signment were  made,  and  that  they  were 
greatly  depreciated  below  their  face  value. 
It  is  also  admitted,  that  when  these  bills  of 
the  bank  were  purchased,  the  defendants 
had  notice  of  the  said  assignment. 

The  sole  question,  therefore,  presented  in 
these  two  records  is,  whether  or  not,  these 
depreciated  bank  notes  thus  acquired,  can 
be  ^et  off  against  the  demands  of  the  plain- 
tiffs, suing  for  the  -use  of  the  trustees  of 
the  creditors  of  the  banks.  It  is  to  this 
question  that  I  shall  confine  my  opinion. 

The  close  of  the  late  civil  war  found  all 
the  banks  of  circulation  in  the  State,  in  a 
condition  of  hopeless  insolvency.  They 
were  compelled  to  suspend  business,  and 
there  was  scarcely  a  remote  possibility  of 
a  resumption.  In  this  state  of  things, 
forced  upon  them  by  the  calamities  of  war, 
nothing  remained  for  them  but  to  go  at 
once  into  a  course  of  liquidation,  and  to 
distribute  among  their  creditors  such  rem- 
nants of  their  assets  as  might  yet  be  real- 
ized. 

In  this  condition  of  things,  and  to  effec- 
tuate this  object  upon  equitable  terms,  the 
general  assembly  passed  the  act  of  the  12th 
of  February  1866,  entitled  an  act  requiring 
the  banks  of  the  Commonwealth  to  go  into 
liquidation. 

The  purpose  of  that  act  was  to  pro- 

744  vide   regulations,  *by   which,    as  re- 
cited   in    the    preamble,     *^a    speedy 


settlement  of  the  affairs  of  said  banks 
should  be  made,  in  order  to  a  legal  and 
proper  distribution  of  their  assets  amongst 
all  persons  entitled  to  share  in  such  distri- 
bution. '  * 

The  1st  section  provides  that  it  shall  be 
lawful  for  the  president  and  directors  of 
any    bank  of  circulation,  chartered  by  the 

general  assembly  of  Virginia,  to  make  a 
eed,  conveying  all  the  assets  of  the  bank 
to  such  persons  as  they  may  select;  and 
providing  that  *^the  proceeds  of  said  assets 
shall  be  distributed  amongst  all  persons, 
corporations  and  associations  entitled  to 
share  in  such  distribution,  according  to  the 
legal  rights  and  priorities  of  such  persons, 
corporations  and  associations,  at  the  time 
such  deed  shall  be  executed." 

In  conformity  with  this  act  of  assembly, 
and  in  strict  pursuance  of  its  provisions, 
the  Exchange  Bank  and  the  Farmers  Bank 
each  executed,  in  proper  legal  form,  through 
its  president  and  directors  a  deed,  by  which 
all  the  assets,  real  and  personal,  of  said 
banks,  respectively,  were  conveyed  to  cer- 
tain trustees  therein  named,  for  the  bene- 
fit of  the  creditors  of  said  banks. 

The  deed  made  by  the  Exchange  Bank 
provides  for  a  distribution  of  its  assets 
*^pro  rata"  amongst  all  its  creditors,  ac- 
cording to  their  legal  rights  and  priorities. 
The  deed  executed  by  the  Farmers  Bank 
gives  preference  to  the  noteholders  over  the 
depositors  and  other  general  creditors.  But 
it  contains  the  following  provision:  **Prt>- 
vided,  however,  that  if,  according  to  the 
proper  legal  construction  of  the  act  of  the 
12th  of  February  1866,  a  ratable  distribu- 
tion among  all  the  creditors  of  the  bank, 
not  having  specific  liens  on  the  property 
of  the  bank,  be  required,  then  the  trustees 
shall  apply  and  distribute  the  proceeds  of 
the  said  assets  according  to  the  requirement 
of  said  act,  and  shall  not  make  or  attempt 
any  distribution  giving  preference  or  pri- 
ority to  the  noteholders  as  aforesaid. " 
745  *This  deed,  and  the  act  of  assembly 
under  which  it  was  made,  have  re* 
ceived  the  judicial  construction  of  this 
court.  In  Robinson  A  als.  v.  Gardiner  Sl 
als.,  18  Gratt.  509,  it  was  held,  **that  upon 
the  true  construction  of  this  act,  all  the 
creditors  of  the  bank,  not  having  a  specific 
lien,  are  placed  upon  the  same  footing,  and 
are  entitled  to  share  the  assets  ratably." 

The  second  section  of  the  act  referred  to 
makes  a  provision,  the  object  of  which  is 
to  prevent  any  creditor  from  obtaining  by 
suit  more  than  his  just  and  ratable  share 
in  the  distribution  of  the  proceeds  of  the 
assets  of  the  bank,  and  thus  to  preserve  that 
equality  of  distribution  contemplated  by  the 
first  section.  It,  in  effect,  declares  that  each 
creditor  of  the  bank  is  entitled  to  his  ratable 
share  in  a  fair  pro  rata  distribution  of  the 
assets  of  the  bank ;  and  plainly  implied  that 
such  is  to  be  the  rule  of  distribution. 

I  have  thus  noticed,  with  some  particu- 
larity, the  act  of  the  12th  of  February  1866, 
because,  in  my  view  of  the  case,  a  proper 
understanding  of  the  purposes  of  this  act, 
if  it  does  not  furnish  a  key  to  the  solution 
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of  the  question  t>efore  the  court,  at  least 
advances  one  step  towards  solving  the  diffi- 
culty in  the  way  of  a  satisfactory  conclu- 
sion. 

It  is  evident  that  this  statute  was  intended 
to  secure  the  equal  distribution  of  the  effects 
of  these  corporations  among  their  creditors ; 
and  it  was  so  ezpressl^"^  decided  in  the  case 
of  Robinson  V.  Gardiner  (supra).  A  part 
of  these  effects  were  the  debts  due  to  these 
banks,  and  among  others  the  debts  due 
from  these  defendants. 

These  obligations  of  the  defendants,  along 
with  the  other  assets  of  the  banks,  were 
assigned  to  trustees  for  the  benefit  of  all 
the  creditors  of  these  corporations.  Now, 
if  the  defendants  are  to  be  permitted  to 
purchase  the  bills  of  the  banks,  and  set 
them  off  against  their  obligations,  the  plain 
objects  and  purposes  of  the  statute  are 
totally  defeated,  and  instead  of  the 
746  equal  rights  of  *aU  the  creditors  being 
secured  (as  was  the  design  of  the  leg- 
islature), there  would  follow  a  most  unequal 
and  inequitable  mode  of  distribution, in  this, 
that  these  defendants  (who  are  creditors  as 
noteholders)  would  receive  every  dollar  of 
tlieir  claims,  while  the  other  creditors  would 
receive  but  a  small  proportion  of  theirs. 

It  must  not  be   forgotten,    that  when,  in 
conformity  with  the  act  of  February   1866, 
these  banks  executed  their  respective  deeds 
of  assignment,  they  had  ceased  to  exist  for 
the  purposes  for  which   they   were  created. 
A  resumption  of  their  operations  as  banks 
was  simply  impossible.      The   stockholders 
had  no  longer  any  interest  in  them.     It  only 
remained  to  wind  them  up  for  the    benefit 
of  the   creditors.      Robinson    v.    Gardiner 
(snpra).    In  this  view,  the  grantees  in  said 
deeds  were  not  trustees  for  the  banks,    but 
for  the  creditors  only.     Haxtun   v.  Bishop, 
3  Wend.  R.  13 ;  Di  ven  v.    Phelps,   34  Barb. 
R.  224.    The  true  principle,  I  conceive  to  be 
this:  These  corporations   being   insolvent, 
under  the  statute,    and  the  deeds   made   in 
porsnance   thereof,    the   rights   of   all   the 
creditors  attach  equally  to  all  their  assets, 
and  whoever  takes   their  bills  afterwards 
(being  indebted  to  such  corporations)  takes 
them  subject  to  this  right   of  all   the  cred- 
itors to  share  equally  in   their  assets.     His 
claim  is  upon  the  assets  for  his  proportion- 
ate share.    The  statute,  as  well  as  the  deeds 
of  assignment,    virtually    secures    to    the 
creditors  collectively  the  entire   and   exclu- 
sive right  to   all   the   assets.     The   debtor, 
therefore,  must  pay  his  debt,  and   take  his 
dividend   for   his    claim,    arising  from  his 
ownership  of  the  bills,  acquired  under  such 
circftmstances.     It  is  true  that   a    bank,   as 
long  as  it  is  solvent,  or  rather,  as  long  as  it 
has  control  of  its  assets,  is  bound  to  take 
its  own  bills  in  payment  of  debts  due  to  it ; 
but  when   it   becomes  insolvent,   and  goes 
into  liquidation,  making  an   assignment  of 
all  its  assets  for  the  benefit  of  its  creditors, 
the  rights  of  all  its  creditors  attach  equally, 
and   a  debtor  then  takes  the  bills  of 
747     the  *bank    subject    to  the    rights   of 
other  creditors  to  enforce   his  obliga- 
tion against  him  for  the  equal  benefit  of  all. 


Diven  v.  Phelps,  34  Barb.  R.  224;  9  Cowen 
R.  408,  notes ;  1  Paige  R.  585 ;  3  Wend.  R. 
13.  But  independently  of  the  act  of  12th 
February  1866,  the  obligations  enforced, 
and  the  rights  established  under  it,  accord- 
ing to  the  construction  I  have  given  it,  it 
must  be  conceded,  on  general  principles, 
that  these  notes  of  the  banks,  acquired  after 
notice  of  the  assignment,  cannot  be  pleaded 
as  set  offs  in  actions  brought  by  the  as- 
signees of  the  banks,  unless  these  cases  are 
taken  out  of  the  operation  of  the  general 
and  well-settled  principles  of  law,  in  con- 
sequence of  the  provisions  of  the  charters 
of  these  corporations,  or  of  the  geiyeral  law 
regulating  them.  To  this  question  I  shall 
advert  presently. 

It  is  a  principle  of  law,  too  well  settled 
to  admit  of  doubt  or  argfument  now,  that  a 
set  off  as  between  original  parties,  acquired 
after  the  assignment  tot  a  bona  fide  purpose, 
of  the  subject  in  controversy  and  notice 
thereof,  cannot  be  set  off  against  a  holder 
for  value.  12  Johnson  R.  343 ;  1  John.  Ca. 
51 ;  5  Munf .  388 ;  14  Gratt.  1. 

It  is  equally  well  settled  that  the  trustees 
and  beneficiaries  in  a  deed  of  trust  to  secure 
bona  fide  debts,  are  purchasers  for  valuable 
consideration.  A  pre-existing  debt  is  of 
itself  a  valuable  consideration  for  a  deed  of 
trust  executed  for  its  security.  Wickham, 
Ac.  V.  Martin  &  Co.,  13  Gratt.  427;  Evans, 
trustee,  v^  Greenhow  &  als.,  15  Gratt.  153. 

In  the  first  named  case  Judge  I>aniel  says 
(and  in  this  part  of  his  opinion  the  whole 
court  concurs  with  him):  ''I  think  it  has 
been  the  constant  course  of  the  court  in  this 
State  to  regard  the  creditors  in  a  deed  of 
trust  n^ade  by  their  debtor  bona  fide  for 
their  indemnity,  in  the  light  of  purchasers 
for  value."     Id.  437. 

This  opinion  of  Judge  Daniel  is  quoted 
approvingly  by  Judge  Moncure,  de- 
748  livering  the  opinion  of  the  court  *in 
Evans,  trustee,  v.  Greenhow  &,  als. 
(supra).  A  deed  of  trust  is  certainly  an 
assignment  of  the  subject  matter  in  contro- 
versy, and  the  appellants  (the  trustees)  are 
assignees  for  valuable  consideration  in  the 
general  sense  of  these  terms. 

But  it  may  be  said  that  the  trustees  in 
this  case  are  assignees  in  law  and  not  in 
fact ;  that  the  deeds  were  made  under  the 
mandate  of  the  legislature  and  were  not 
voluntary. 

Admitting  that  this  is  true,  does  it  alter 
the  relations  of  the  parties  so  as  to  change 
the  principles  of  law  applicable  to  questions 
of  set  off?    I  think  not. 

An  assignee  in  bankruptcy  is  an  assignee 
in  law;  and  yet  it  is  well  settled  that  in 
an  action  brought  by  assignees  in  bank- 
ruptcy, the  defendant  cannot  set  off  a  claim 
against  the  bankrupt  acquired  after  the 
bankruptcy.  6  Term  R.  57;  2  John.  R.  273. 
Chancellor  Kent,  delivering  the  opinion  of 
the  court  in  the  latter  case  says  (referring 
to  the  first  named  case) :  '^The  decision  of 
King*s  Bench  in  that  case  is  founded  in 
good  sense  and  sound  policy.  It  would,  as 
lyord  Kenyon  observes,  be  unjust,  if  one 
person,  who  happened  to  be  indebted  to  an- 
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other  at  the  time  of  his  bankruptcy,  was 
permitted  by  any  intrigue  between  himself 
and  a  third  person,  so  to  change  his  own 
situation  as  to  diminish,  or  totally  destroy, 
the  debt  due  to  the  bankrupt  by  an  act 
ex  post  facto."     lb.  278. 

And  so  administrators  may  be  said,  in  a 
certain  sense,  to  be  assignees  in  law  of 
debts  due  to  their  intestate,  and  yet  it  has 
been  repeatedly  decided  that  in  an  action 
brought  by  an  administrator  for  a  debt  due 
to  his  intestate,  the  defendant  cannot  set 
off  a  debt  due  from  the  intestate  purchased 
by  the  defendant  after  the  death  of  the  in- 
testate. 20  John.  R.  136 ;  2  Paige  R.  402 ; 
3  Paige  R.  402. 

Whether,  therefore,  these  trustees  are  to 
be  regarded  as  assignees  in  law  or 
749  assignees  in  fact,  the  set  off  ^claimed 
by  the  defendants  is  equally  inadmis- 
sible ;  and  there  can  be  no  reason  why  the 
well  settled  and  universally  recognized 
principles  of  the  law  of  set  off  should  not 
be  applicable  to  these  cases,  unless  indeed 
it  be  found  in  the  charter  of  these  corpora- 
tions, or  in  the  general^law  regulating  their 
operations.  And  this  brings  me  to  consider 
the  argument  which  was  pressed  with  so 
much  earnestness  and  ability  by  the  counsel 
for  the  appellees.  It  is  insisted  by  them, 
and  with  great  apparent  force,  that  the  fact 
that  the  assignment  in  these  cases  was 
made  not  by  an  individual,  but  by  chartered 
institutions,  which  are  required  by  the 
general  law  creating  them  and  regulating 
th^ir  operations,  to  receive  their  own  notes 
in  payment  of  debts  due  to  them,  forbids 
the  application  of  the  general  principles  of 
law  adverted  to,  and  that  for  this,  reason 
the  right  of  the  debtor  to  pay  his  debt  in 
the  notes  of  the  bank  cannot  by  affected  by 
an  assignment  of  that  Mebt  to  a  third  party. 
It  is  earnestly  contended  that  the  right  of 
a  debtor  to  the  bank  to  pay  his  debt  in  the 
bills  of  the  bank  is  a  part  of  the  contract 
under  which  the  bank  issues  its  notes, 
which  is  inherent  in  the  obligation,  and 
follows  it  to  whomsoever  and  ror  whatso- 
ever purpose  it  may  be  transferred,  and 
goes  with  it  even  into  the  hands  of  a  bona 
fide  holder  for  value.  If  the  case  is  for  the 
appellees,  it  is  only  upon  these  grounds. 
Let  us  examine  carefully  and  fairly  these 
propositions.  All  these  questions  turn  upon 
the  true  construction  to  be  given  to  section 
16  of  chap.  58,  Code  1860,  which  is  in  the 
following  words:  **{  16.  Though  a  bank 
have  a  branch,  all  its  notes  shall  be  signed 
by  the  president  and  countersigned  by  the 
cashier  of  the  parent  bank.  All  such  notes 
shall  be  received  in  payment  of  debts  to 
the  bank,  whether  contracted  at  the  parent 
bank  or  branch."  Now,  the  exact  meaning 
of  this  section  may  be  discovered,  1st,  by 
considering  the  terms  in  which  it  is  couched, 
and  their  relations  to  each  other ;  and,  2d, 
the    mischief    it    was     intended     to    rem- 
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It    may   be   observed    in   passing, 
that  the  legislative  mind   in  this  sec- 
tion   is  directed  to   the   subject  of  parent 
^anks  and  branch  banks,    and   not   to   the  | 


subject  of  the  obligations  of  banks  gener- 
ally. ^'Though  a  bank  have  a  branch,  all 
its  notes  shall  be  signed  by  the  president 
and  countersigned  by  the  cashier  of  the 
parent  bank.  All  such  notes  (that  is,  notes 
signed  by  the  president  and  countersigned 
by  the  cashier  of  the  parent  bank),  shall 
be  received  in  payment  of  debts  to  the 
bank,  whether  contracted  at  the  parent 
bank  or  branch."  The  last  clause  of  this 
section  was  taken  from  the  act  1836-7,  en- 
titled **an  act  establishing  general  regula- 
tions for  the  incorporation  of  banks." 
Section  9  contains  the  following  provisions : 
**A11  bills  or  notes  negotiable  or  payable  at 
any  office  of  discount  and  deposit  of  any 
bank,  shall  be  placed  on  the  legal  footing- 
of  bills  or  notes  negotiable  or  payable  at 
the  parent  bank.  And  the  notes  of  each 
shall  be  received  at  the  parent  bank  or  any 
of  its  branches  in  payment  of  debts  due  to 
any  or  either  of  them.  * '  The  phraseology 
is  different,  but  the  meaning  of  these  two 
provisions  is  precisely  the  same.  The  ob- 
vious meaning  is  this:  that  whether  the 
debt  is  contracted  with  the  parent  bank  or 
the  branch  bank,  the  notes  of  the  parent 
bank,  signed  and  countersigned  by  the 
president  and  cashier  of  the  parent  bank, 
shall  be  received  at  the  branch  bank  for  a 
debt  due  to  the  branch  bank ;  and  so  the 
notes  of  the  branch  bank,  signed  and  coun- 
tersigned as  required,  shall  be  received  at 
the  parent  bank  for  a  debt  due  to  the  parent 
bank:  or,  in  other  words,  the  legi^ature 
meant  simply  to  say,  that  when  a  debt  to 
a  bank  became  payable  by  its  terms  at  the 
parent  bank,  the  debtor  should  have  the 
right  to  pay  it  there  in  notes  of  the  bank, 
which,  on  their  face  might  be  redeemable 
at  a  branch  of  that  bank ;  and  on  the  other 
hand,  that  a  like  debt,  payable  at  the  branch 
bank,  might  be  paid  there  in  notes,  which 
on  their  face  were  redeemable  at  the  parent 

bank. 
751         *The  mischief  to   be  remedied   no 

doubt  was,  that  in  such  cases,  notes 
redeemable  at  the  branches  were  refused  at 
the  parent  bank,  and  notes  redeemable  at 
the  parent  bank  were  refused  at  the 
branches ;  and  without  such  a  provision  as 
this,  the  debtor  would  be  required  to  pay 
his  debt  either  in  specie  or  else  in  bank 
notes  redeemable  at  the  counter  of  the  par- 
ticular bank,  whether  parent  or  branch,  at 
which  the  debt  was  payable.  Such  a  prac- 
tice would  be  inconvenient  and  vexatious, 
and  it  is  plain  to  my  mind  that  this  was 
the  mischief  which  the  {  16,  ch.  58  of  the 
Code  was  intended  to  remedy.  This  being 
the  plain  object  of  the  clause,  it  would  be 
a  strained  interpretation,  unwarranted  by 
any  sound  rule  of  construction,  so  to  apply 
this  clause  as  to  constitute  a  right  of  set 
off  against  a  debt,  which,  though  once  due 
to  a  bank,  had  ceased  to  be  so  due,  by  rea- 
son of  an  assignment  made,  and  known  by 
the  debtor  to  have  been  made,  before  the 
subject  of  the  set  off  was  acquired. 

Such  a  construction  cannot  be  fairly 
maintained.  Nor  can  I  perceive  the  force 
of  the  argument  so  e?irnestly  pressed  by  the 
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counsel  for  the  appellees,  that  these  provi- 
sions are  incorporated  in  the  charter  of  all 
the  banks,  and  constitute  a  contract  binding* 
on  them  to  receive  their  notes  at  par  in 
payment  of  all  debts  due  to  them ;  and  that 
this  obligation  follows  the  debt,  no  matter 
to  whom  or  for  what  purpose  it  may  be 
transferred  or  assigned.  Such  a  proposi- 
tion, carried  out  to  its  legitimate  and  logical 
conclusion,  would  lead  to  this  absurd  result : 
A  note  executed  by  A.  to  B.,  payable  in 
gold,  is  transferred  to  the  bank.  As  long 
as  it  is  the  property  of  the  bank,  it  is  con- 
ceded, it  may  be  paid  in  the  notes  of  the 
bank.  But  suppose  the  bank  assigns  this 
note  for  a  valuable  consideration  to  a  third 
INirty;  if  the  position  of  the  appellees  be 
right,  then  the  note  which  originally  was 
payable  by  B.  in  gold  may  be  discharged 
in  depreciated  notes,   though  it  be  in 

752  the  *hands  of  a   third  party  for  full 
value.     But  again,  the  effect  of  such 

a  construction  would  destroy  the  negotia- 
bility of  every  note  or  bill  of  exchange 
which  came  into  the  possession  of  the  bank ; 
and  once  in  its  possession,  it  would  become 
burdened  with  this  condition  (no  matter 
into  whose  or  how  many  hands  it  might 
pass),  to  be  discharged  in  the  notes  of  the 
bank,  however  depreciated,  though  origi- 
nally it  was  payable  in  gold.  Such  must 
be  the  inevitable  result  of  such  a  construc- 
tion. 

Now,  as  between  the  banks  and  the  bill- 
holders,  the  law  does  make  a  contract  that 
the  bank  shall  receive  its  own  notes  in 
payment  of  a  debt  due  to  it  by  the  bill- 
h<^er;  but  it  must  be  a  debt  due  to  the 
bank,  and  when  assigned  to  a  third  party 
for  value,  it  is  then  a  debt  due  to  the  as- 
signee, and  not  to  the  bank,  and  there  is 
no  obligation  on  the  assignee  to  receive  the 
notes  of  the  bank,  but  the  debt  must  be 
paid  as  other  debts  are  paid.  The  truth  is, 
that  these  provisions  of  the  statute  are,  as 
before  illustrated,  simply  laws  regulating 
the  payment  at  the  parent  banks  and  branch 
banks  respectively  of  debts  **due  to  any  or 
either  of  them,"  and  cannot  be  said  to  con- 
stitute a  contract  binding  upon  every  party 
who  nuiy  be  the  assignee  or  endorsee  of  the 
debt  originally  due  to  the  bank.  The  case 
of  **Woodru«F  V.  Trapnall,"  10  How.  U.  S. 
R.  190,  so  much  relied  upon  by  counsel  for 
the  appellees, comes  far  short  of  establishing 
the  principle  for  which  it  was  invoked. 
When  properly  understood  and  applied,  it 
does  not  at  all  conflict  with  the  positions 
taken  in  this  opinion.  The  case  was  this : 
In  1S36  the  legislature  of  Arkansas  chartered 
a  bank,  the  whole  capital  of  which  belonged 
to  the  State,  and  the  president  and  directors 
of  which  were  appointed  by  the  general 
psembly.  The  9th  section  of  the  act  of 
incorporation  provided  ^^that  the  bills  and 
notes  of  said  institution  shall  be  received 
in  all  payment  of  debts  due  to  the  State  of 
Arkansas."     In  1845  this  section  was 

753  repealed.    *  Woodruff  was  the  treasurer 
of  the  State  of  Arkansas,  and  became 

^  defaulter  to  a   large    amount.     Suit   was 
instituted  on  his  official  bond  and  judgment 


recovered,  upon  which  execution  was  issued 
in  1847.  Woodruff  tendered  in  payment  of 
this  execution  the  notes  of  the  bank  issued 
before  the  repeal  of  the  section  referred  to. 
And  the  question  was,  whether  the  State 
should  be  compelled  to  receive  these  notes 
in  payment  of  this  execution. 

The  court  decided  that  the  act  of  1845, 
repealing  the  9th  section  of  the  act  of  '36, 
was  unconstitutional,  because  it  impaired 
the  obligation  of  the  contract  created  by 
that  section  between  the  State  and  the  bill- 
holder  to  receive  its  own  notes  (the  State 
being  the  bank  in  this  case)  in  payment  of 
debts  due  to  it. 

The  judgment  in  this  case  was  a  debt  due 
to  the  State  of  Arkansas,  and  the  provision 
of  law  was,  that  the  notes  and  bills  of  this 
institution  shall  be  received  in  payment  of 
all  debts  due  to  the  State  of  Arkansas. 
This  was  clearly  a  case  of  contract,  which 
could  not  be  impaired  by  legislation.  And 
so  in  the  case  before  us,  as  long  as  the  bank 
had  control  of  its  own  assets,  and  carried 
on  its  operations  as  a  bank,  there  unques- 
tionably was  a  subsisting  contract  between 
the  bank  and  the  bill-holder  to  receive  its 
own  bills  in  payment  of  debts  due  to  it. 
But  when  the  bank  parted  with  its  assets, 
assigning  them  to  trustees  for  the  legiti- 
mate purpose  of  a  fair  and  equitable  distri- 
bution among  its  creditors,  then  the  debts 
of  the  defendants  are  no  longer  debts  due 
to  the  bank,  but  due  to  the  creditors  of  the 
bank,  being  a  part  of  its  assets  in  the  hands 
of  the  trustees  for  distribution.  Therefore 
the  decision  of  the  Supreme  Court,  in 
Woodruff  V.  Trapnall,  can  have  no  applica- 
tion to  this  case. 

I  have  said  in  the  beginning,  that  these 
cases  present  a  question  which  is  without 
judicial  ]>recedent  in  this  State.  I  have 
carefully  examined  the  decisions  of 
754  *the  courts  of  other  States  to  ascertain 
what  has  been  the  ruling  of  these 
courts  on  this  question,  and  I  find  that, 
with  a  single  exception  (if  that,  indeed, 
can  be  considered  an  exception),  the  whole 
current  of  decisions  have  been  in  one  di- 
rection ;  to  wit,  that  the  assignees  of  a  bank 
are  not  obliged  to  take  from  the  debtor  the 
notes  of  the  bank  obtained  after  notice  of 
the  assignment.  This  has  t>een  the  uniform 
course  of  decision  in  New  York.  See  3 
Wend.  R.  13 ;  1  Paige  R.  585 ;  1  Law  Reg. 
N.  S.  238;  34  Barb.  224.  The  courts  of 
Pennsylvania  have  decided  the  same  way, 
8  Watts  A  Serg.  311 ;  Housum  v.  Rogers,  4 
Wright  R.  190,  40  Pa.  So  in  Ohio,  1  Ohio 
R.  381,  376;  3  McLean  R.  397.  So  in  Ken- 
tucky, 16  B.  Munr.  R.  454;  1  Duval  R.  85; 
and  in  Mississippi,  King  v.  Elliott,  5 
Smeedes  A  Marsh.  R.  428.  And  such  is  the 
uniform  judgment  of  all  the  courts  where 
this  point  has  been  adjudicated,  with  the 
exception  of  the  Court  of  Appeals  of  the 
State  of  Maryland.  That  court  has  decided 
(6  Gill  A  Johnson  263),  that  the  assignees 
and  trustees  of  an  insolvent  bank,  author- 
ized to  collect  its  debts  and  pay  its  creditors, 
are  bound,  under  the  statutes  of  that  State, 
to  receive  the  notes  of  such   banks  without 
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reference  to  the  time  at  which  they  were 
acquired.  But  that  case  is  peculiar  in  this, 
that  at  a  meeting  of  the  board  of  directors 
of  the  bank,  preparatory  to  the  execution 
of  the  deed  of  trust,  a  resolution  was  adopted 
by  said  board  to  the  effect,  that  **the  debtors 
of  this  institution  should  have  the  privilege 
of  paying  their  debts  in  notes  of  the  bank. '  * 
And  the  statute  upon  which  the  decision  is 
founded,  provides  for  the  payment  of  debts 
due  to  the  bank,  whether  solvent  or  insol- 
vent, in  the  notes  of  the  bank,  whether  it  is 
carrying  on  its  operations  as  a  bank,  or 
whether  after  the  insolvency  its  assets  have 
been  assigned  to  commissioners,  to  wind  it 
up  for  the  benefit  of  its  creditors.  The  de- 
cision is  based  upon  the  particular  facts  of 
the    case,    and  the  peculiar  provision 

755  of  the  *Maryland  statute,  and  cannot 
be  regarded  as  authority  in  the  cases 

before  us.  But  if  there  was  no  such  pecul- 
iarity, and  it  was  a  case  going  to  the  full 
extent  of  the  broad  principle  for  which  it 
was  invoked  by  the  counsel  for  the  appel- 
lees, it  could  not  be  permitted  to  stand  in 
the  way  of  the  unbroken  current  of  deci- 
sions by  the  courts  of  New  York,  Penn- 
sylvania, Ohio,  Kentucky  and  Mississippi, 
and  other  States  already  referred  to. 

I  have  thus  examined,  somewhat  in  detail, 
the  several  grounds  upon  which  the  appel- 
lants and  the  appellees  have  put  their  claims 
before  this  tribunal,  with  the  authorities 
upon  which  they  rest  them,  and  am  con- 
strained to  conclude  that  the  case  is  with 
the  appellants,  both  upon  principle  and  au- 
thority. And  I  am  bound  to  say,  too,  all 
the  equities  of  the  case  are  against  the  ap- 
pellees. They  are  seeking  to  .pay  in  a  de- 
preciated currency  that  for  which  they 
received  full  value,  and  that,  too,  at  the 
expense  of  others,  who  have  equal  rights 
with  them,  and  in  violation  of  that  just 
and  equitable  rule  of  distribution  prescribed 
by  an  act  of  the  general  assembly.  I  am, 
therefore,  of  opinion,  that  the  judgments 
in  both  cases  should  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  CHRISTIAN,  J. 

The  judgments  were  as  follows: 

This  day  came  the  parties,  by  their  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous.  Therefore,  it 
is  considered  by  the  court  that  the  same  be 
reversed  and  annulled,  and  that  the  plain- 
tiff recover  against  the  defendants  the  costs 
bj*  the  said  plaintiff  expended  in  the  prose- 
cution of  the  writ  of  supersedeas  aforesaid 
here.       And     this    court    proceeding 

756  '^to  enter  such   judgment  as  the  said 
Circuit   court  ought  to  have  entered, 

it  is  further  considered,  that  upon  the  state- 
ment of  the  facts  agreed  in  the  case  the 
law  is  for  the  plaintiff,  and  that  the  said 
plaintiff  recover  against  the  defendants, 
one  thousand  and   two  dollars   and    fifteen 


cents,  with  interest  thereon  from  the  1st 
day  of  June  1861,  till  payment,  the  princi- 
pal, charges  of  protest,  and  interest  in  the 
declaration  mentioned,  and  the  costs  by 
the  said  plaintiff  expended  in  the  prosecu- 
tion of  the  said  suit  in  the  said  Circuit 
court. 

And  the  defendants,  John  8.  Knox,  Jr., 
and  Robert  F.  Knox,  having  filed  their  pe- 
tition to  this  court,  representing  that  since 
the  rendition  of  the  judgment  aforesaid, 
they  have  been  adjudicated  bankrupts,  un- 
der the  act  of  congress  passed  on  the  2d  day 
of  March  1867,  and  have  received  their  cer- 
tificates of  discharge,  which  or  copies  of 
which  were  presented  with  said  petition ; 
and  praying  that  this  court,  in  its  judgment 
reversing  the  said  judgment  of  the  said 
Circuit  court,  would  make  such  provision 
as  would  protect  them  from  any  execution 
that  might  be  issued  upon  the  same ;  upon 
consideration  thereof,  it  is  ordered  that  no 
execution  be  issued  upon  the  said  judgment 
without  a  previous  order  to  that  effect, 
made  by  the  said  Circuit  court,  after  reason- 
able notice  to  the  said  defendants  to  appear 
and  show  cause,  if  any  they  can,  against  it ; 
which  is  ordered  to  be  certified  to  the  said 
Circuit  court. 

And  on  the  motion  of  the  defendants, 
John  8.  Knox,  Jr.,  and  Robert  F.  Knox,  it 
is  ordered  that  they  have  leave  to  withdraw 
the  original  certificates  of  discharge  filed 
with  the  said  petition,  on  leaving  copies 
thereof. 

This  day  came,  Ac,  and  the  court  having, 
Ac,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous.  Therefore,  it 
is  considered,  Ac,  and  this  court  proceed- 
ing, Ac,  it  is  further  considered  by 
757  the  court,  that  upon  the  *statement  of 
facts  agreed  in  the  case,  the  law  is 
for  the  plaintiff,  and  that  the  said  plaintiffs 
recover  against  the  defendants,  nineteen 
hundred  and  forty -eight  dollars  and  seventy- 
one  cents,  with  interest  thereon  from  the 
1st  day  of  April  1865,  till  payment,  and  the 
costs  by  the  said  plaintiff  expended  in 
the  prosecution  of  the  said  suit  in  the  said 
Circuit  court.  Which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court. 

Judgment  reversed. 


758    •Skipwith  &  als.  v.  Cabell's  Ex'or  &  als. 

Lee  &  als.  v.  Cabell's  Ex'or  &  als. 

April  Term,  1870.  Ricbmond. 

I.  Wllb— Interpretation— Condltlonsl  Ltgmcy.^^Mrs. 

C.  an  old  and  very  wealthy  lady,  after  disposing  by 
her  will  and  two  codicils,  of  a  larire  amount  of  her 

•Wills  —  Interpretation — Conditional     Legmcy.  —  In 

French  v.  French,  14  W.  Va.  480.  the  court,  after 
qnotlnr  in  full  the  first  two  headnotes  of  the  prln< 
cipal  case,  said:  "It  seems  thai  it  is  now  an  estab- 
lished principle,  that  while  a  person  may  make  a 
conditional  will,  his  intention  to  do  so  most  appear 
clearly. " 

See  also,  the  principal  case  approved  In  Cody  y. 
Ck)nly.  27  Qratt  822. 
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property,  at  tbe  close  of  the  second  codicil  saiys: 
In  case  of  a  sudden  and  unexpected  death,  I  give 
the  remainder  of  my  property  to  be  equally  di- 
vided between  my  cousin  Dr.  C.  of  Philadelphia 
and  my  cousin  P.  S..  of  New  Orleans,  one-half  of 
which  each  must  hold  In  trust  for  the  benefit  of 
their  children.  This  Is  not  a  conditional  legacy 
dependent  upon  the  sudden  and  unexpected  death 
of  the  testatrix. 
>•  ^"s  Ssms—Sanw.— In  such  cases  the  question  is 
whether  the  contingency  Is  referred  to  as  the 
reason  or  occasion  for  making  the  disposition,  or 
as  the  condition  upon  which  the  disposition  Is  to 
become  operative. 
3.  Swe  Rgvocstlon.— The  second  codicil  Is  dated 
Aofost  18.  1881.  On  the  S7th  November  1801,  the 
tesutrix  made  a  sixth  codicil,  as  follows:  In  con- 
seqnence  of  the  state  of  the  countiry.  I  now  revoke 
my  bequests  to  Dr.  C.  and  his  children,  and  also  to 
Mrs.  T.  her  daughter  C.  and  also  to  Miss  L.  all  of 
them  residents  of  Philadelphia.  Evidence  was 
offered  to  prove  that  testatrix  had  been  advised 
that  there  was  danger  that  the  learacles  would  be 
confiscated  by  the  Confederate  arovemment,  and 
that  this  was  the  reason  of  the  revocation.  Hblo  : 
I.  Sane— Saaie.— If  the  advice  was  erroneous  It 

would  not  avoid  the  revocation. 
s.  Stmt — Samn  Parol  BvMeocc — laadmlMible  to 
SkowflUtakeofTestatrlx.*— Parol  evidence  Is  not 
admissible  to  show  the  views  or  opinions  of  the 
testatrix,  in  order  to  show  that  she  acted  under 
a  mistake.  The  mistake  which  Induces  the  revo- 
cation must  appear  on  the  face  of  the  will. 
a.  SMM-Teaaiits  in  Coamon— Effect  of  Revocatloii 
sttoOMT«uuit-<;.  and  S.  took  under  the  resid- 
uary clause  of  the  will  each  one-half  as  tenants 
in  common,  and  upon  the  revocation  of  the 
beqnest  to  Dr.  C,  the  half  given  to  him  does  not 
pass  to  S.  but  is  undisposed  of  by  the  will  and 
Koes  to  the  next  of  kin. 
4.  San»-**Moiiey  Legaclcs/'t  >By  the  first  clause  of 
her  will  testatrix  says:  Of  the  ten  thousand 
759  'and  fifty  dollars  which  I  received  from  my 
nncle  Fltzhuflrh  Carter's  estate.  I  give  and 
bequeath  two  thousand  dollars  of  It  to  Mrs.  C; 
two  thotisand  dollars  of  It  to  Blrs.  J. ;  two  thou- 
sand dollars  of  it  to  my  cousin  Mrs.  Y. ;  one  thou- 
sand dollars  of  It  to  my  friend  Bifiss  L. :  one 
thousand  dollars  of  it  to  Mrs.  B. ;  one  thousand 
and  fifty  dollars  to  Mrs.  P.  of  Philadelphia,  and 
one  thousand  dollars  of  It  to  my  cousin  Miss  R.  I 
five  the  sums  mentioned  above  toGen'l  Cocke  In 
trust,  &c.  At  the  death  of  the  husband  of  testatrix 
he  had  sUndlnr  In  his  name  $10,060  of  bonds  of 
the  Sute  of  Virginia  which  he  had  purchased 
with  money  derived  from  the  estate  of  Fltzhuirh 

•^•■^Pwvl  Evideoce.— In  French  v.  French,  14 
W.  Va.  507,  the  court,  citing  as  authority  the  princi- 
pal case,  said:  "Parol  decUratlons  of  the  testator 
cannot  be  admitted  to  control  the  construction  of  a 
^U.  except  when  the  terms  used  in  the  will  apply 
Indifferently  without  ambiguity  to  each  of  several 
different  subjects  or  persons,  when  evidence  may  be 
rtcelred  as  to  which  of  the  subjects  or  persons  so 
described  was  Intended  by  the  tesutor."  See  also, 
Wootton  V.  Redd,  12Gratt.  19fi. 

See  Yonng  v.  Cabell,  27  Gratt  761  for  the  sequel  of 
fl»e  principal  case. 

^^■■e-"M«iev  Legacies.*'— See.  as  to  Demonstra- 
tive Legacies, /oot-nor*  to  Corbin  v.  MllU,  19  Gratt. 
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Carter;  he  Intended  these  bonds  to  be  transferred 
to  his  wife  and  they  were  accordingly  transferred 
to  her  by  his  ex'or.  These  are  money  legacies, 
and  are  not  specific  bequests  of  the  bonds. 
8.  Same— Ademptlon.~By  another  clause  of  the  will 
testatrix  leaves  to  the  unmarried  daughters  of  her 
cousins  B.  and  C.  "my  guaranteed  bonds  of  the 
James  River  and  Kanawha  Company,  to  be  equally 
divided  between  them. "  After  the  date  of  the  will 
an  act  was  passed  which  authorized  the  holders  of 
the  bonds  of  this  Company,  for  which  the  State 
was  bound,  to  surrender  them  and  receive  in  lieu 
thereof,  bonds  of  the  State  for  the  same  amount, 
and  under  this  act  the  testatrix  exchanged  her 
guaranteed  bonds  for  State  bonds,  which  she  held 
at  her  death.  The  exchange  of  the  guaranteed 
bonds  for  State  bonds  was  not  an  ademption  of  the 
legacy:  and  the  legatees  are  entitled  to  have  the 
State  bonds. 

6.  Invctftneot  In  Confederate  Boad«.— In  the  progress 
of  a  suit  brought  by  the  ex*or  to  have  the  estate 
administered,  the  court  authorized  him  to  Invest 
funds  of  the  estate  in  his  hands,  in  Confederate 
bonds.    He  paid  large  sums  of  Confederate  money 
to  one  of  the  residuary  legatees,  but  the  parties 
entitled,  to  the  other  half  of  that  legacy  being 
unascertained,  he  paid  nothing  to  them.    Hwu>: 
I.  Same— Loss  Borne  Ratably.— That  the  loss  sus- 
tained by  the  Investment  in  Confederate  bonds, 
must  be  borne  ratably  by  all  the  parties  entitled 
to  residuum. 

9.  Same— dealing.— That  in  ascertaining  the  resid- 
uum, and  the  payments  made  to  the  one  resid- 
uary legatee,  these  payments  must  be  scaled 
according  to  the  value  of  the  money  at  the  time 
of  the  payment. 

7.  Will— interpretation.— By  the  second  clause  of  the 
will  testatrix  says:  I  give  half  the  Virginia  State 
stock  that  I  may  own  when  I  die  to  my  cousin  S.  L. 

He  is  entitled  to  one-half  of  the  aggregate 
760      *amount  of  State  stocks  she  owned  at  her 

death,  except  the  State  bonds  exchanged  for 
the  guaranteed  bonds  of  the  James  River  and 
Kanawha  Company.  But  though  her  money  was 
Invested  in  State  bonds  by  a  bank  in  its  own  name, 
and  deposited  witb  the  treasurer  of  the  State, 
under  an  agreement  with  her  to  pay  the  taxes  on 
the  bonds,  and  also  the  investment,  and  return  her 
the  bonds  when  she  required  it,  or  purchase  others 
and  deliver  them  to  her,  this  does  not  make  the 
bonds  hers,  so  as  to  entitle  S.  L.  to  one-half 
thereof. 

This  was  a  bill  filed  in  January  1863,  in 
the  Circuit  court  of  Nelson  county,  by  D. 
J.  Hartsook,  executor  of  Mary  W.  Cabell, 
deceased,  to  obtain  a  construction  of  certain 
clauses  of  her  will  and  the  codicils  thereto, 
and  to  have  the  direction  of  the  court  in 
the  administration  of  the  estate.  The 
legatees  interested  in  the  clauses,  which 
were  supposed  to  be  of  doubtful  construc- 
tion, and  the  next  of  kin,  so  far  as  they 
were  known,  were  made  parties  defendants. 

Mrs.  Cabell  was  the  widow  of  the  late 
Joseph  C.  Cabell,  of  Nelson  county,  and  she 
died  in  that  county  in  December  1861.  She 
was  the  daug'hter  of  Georg-e  Carter,  and  her 
mother  was  a  Skipwith.  She  was  an  old 
lady,  possessed  of  a  very  large  estate,  con- 
sisting principally  of  slaves,  bank  stock 
and  bonds,  without  children,  or  brothers  or 
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sisters,  or  their  descendants ;  all  her  uncles 
and  aunts  but  one  were  dead,  and  her  next 
of  kin  scattered  over  the  United  States, 
and  a  number  of  them  in  Kurope,  were  the 
descendants  of  these  uncles  and  aunts ;  and 
those  of  them  who  were  known  and  made 
parties  in  this  suit  were  about  one  hundred. 
The  will  of  Mrs.  Cabell,  and  the  six  cod- 
icils thereto,  were  written  by  herself;  and 
they  give  abundant  proof  that  not  only  the 
handwriting,  but  the  whole  frame  and 
structure,  as  well  as  the  provisions  of  these 
instruments,  were  her  own  work.  The 
legatees  number  about  fifty,  and  the  lega- 
cies range  from  a  gold  thimble  up  to  twenty 
thousand    dollars,    and    even    more, 

761  given  specificallv,  *beside  the  residu- 
ary bequests.     The  clauses  of  the  will 

and  codicils  on  which  the  questions  decided 
in  this  court  arose,  or  which  may  throw 
light  upon  them,  are  the  following :  The 
will  is  dated  the  22d  of  December  1859,  and 
says  first:  **Of  the  ten  thousand  and  fifty 
dollars  which  I  received  from  my  uncle 
Fitzhugh  Carter's  estate,  I  give  and  be- 
queath two  thousand  dollars  of  it .  to  Mrs. 
Hill  Carter,  of  Shirley ;  two  thousand  dol- 
lars of  it  to  Mrs.  Mary  Cabell  Irvine ;  two 
thousand  dollars  of  it  to  my  cousin  Mrs. 
Fanny  Young;  one  thousand  dollars  of  it 
to  my  friend  Miss  lyucy  Claiborne;  one 
thousand  dollars  of  it  to  Mrs.  Margaret 
Brown,  daughter  of  Mrs.  McClelland ;  one 
thousand  and  fifty  dollars  to  my  friend 
Mrs.  Fanny  Taylor,  of  Philadelphia ;  and 
one  thousand  dollars  of  it  to  my  cousin 
Miss  Landonia  Randolph.  I  leave  the 
sums  mentioned  above,  to  Gen*l  Cocke,  in 
trust  for  the  sole  and  separate  use  of  the 
ladies  whose  names  are  mentioned.  *  * 

The  second  bequest  is: — **I  give  and  be- 
queath half  the  Virginia  State  stock  that  I 
may  own,  when  I  die,  to  my  cousin  Smyth 
I^e." 

After  a  number  of  other  bequests,  the  first 
of  them  being  to  her  cousin  Peyton  Skip- 
with  of  all  the  Richmond  city  stock  that 
she  might  own  at  her  death,  and  her 
mother's  portrait,  comes  the  following:  **I 
leave  to  Dr.  Charles  Cocke,  in  trust  for  the 
sole  and  separate  use  of  the  now  unmarried 
daughters  of  my  cousin  Carter  Braxton, 
and  my  cousin  Dr.  Corbin  Braxton,  my 
guaranteed  bonds  of  the  James  River  and 
Kanawha  Company,  to  be  equally  divided 
between  them." 

In  the  conclusion  she  says: — *'I  have 
written  one,  and  I  mean  to  write  another 
codicil  to  this  will."  And  after  signing  it 
she  says: — I  appoint  my  cousin,  P.  H. 
Skipwith,  my  executor;  if  he  cannot  act,  I 
appoint  D.  J.  Hartsook,  without  either  of 
them  giving  security. 

The  first  codicil  is  dated  the  24th  of  De- 
cember 1859.     After  making  a  number 

762  of  bequests  of  money,  trinkets,  •por- 
traits and  furniture  to  different  per- 
sons, she  signs  it;  and  then  adds:  I  intend, 
hereafter,  writing  another  codicil  to  dispose 
of  the  rest  of  my  property ;  but  in  case  of  a 
sudden  death,  I  will  add  to  this  codicil,  that 
I  give  to  my   cousin,  Peyton  H.  Skipwith, 


my  servant  Peyton,  Ac,  mentioning  sev- 
eral slaves.  And  then,  after  another  sign- 
ing, comes  the  following  clause:  ^*1  have 
specified  in  several  instances,  exactly  what 
different  stocks  are  to  be  given  to  different 
persons ;  but  in  case  changes  be  made  in  the 
location  of  my  stock,  I  wish  it  to  t>e  dis- 
tinctly understood,  that  out  of  my  general 
property,  those  same  persons  are  to  receive 
the  sums  of  money  specified  as  given  to 
them.  I  also  leave  all  and  every  thing  that 
I  Have  given  to  my  cousins,  Peyton  Skip- 
with and  Smyth  Lee,  in  trust  to  D.  J.  Hart- 
sook for  their  sole  and  separate  use,  to  do 
with  as  they  please." 

The  second  codicil,  which  is  dated  at  its 
commencement,  on  the  28th  of  February 
1861,  and  at  its  conclusion,  August  18th, 
1861,  after  several  legacies  of  money  to 
other  persons,  gives  to  Miss  Cornelia  Tay- 
lor, of  Philadelphia,  one  thousand  dollars, 
and  to  Mrs.  Lewis,  of  Philadelphia,  two 
thousand  dollars;  and  then  says:  *' In  case 
of  a  sudden  and  unexpected  death,  I  give 
the  remainder  of  my  property  to  be  equally 
divided  between  my  cousin,  Dr.  Carter  of 
Philadelphia,  and  my  cousin  Peyton  Skip- 
with, ox  New  Orleans  one-half  of  which, 
each  must  hold  in  trust  for  the  l>enefit  of 
their  children.*' 

The  third,  fourth  and  fifth  codicils  are  of 
no  importance ;  the  sixth,  which  bears  date 
the  27th  of  November  1861,  says:  **In  con- 
sequence of  the  state  of  the  country,  I  now 
revoke  my  bequest  to  Dr.  Charles  Carter 
and  his  children,  and  also  to  Mrs.  Fanny 
Taylor,  her  daughter  Miss  Cornelia  Taylor, 
and  also  to  Miss  Fanny  Lewis,  all  of  them 

residents  of  Philadelphia." 
763  ♦On  the  30th  of  April  1863,  the  conrt, 
on  the  motion  of  the  plaintiff,  made 
an  order,  that  it  appearing  that  the  plain- 
tiff has  money  in  his  hands  received  in  the 
due  course  of  his  trust,  belonging  to  the 
estate  of  his  testatrix,  which  moneys,  owing 
to  the  difficulties  and  doubts  concerning 
the  construction  of  the  will,  and  the  dis- 
persed situation  of  some  of  the  legatees,  he 
IS  unable  to  pay  over  to  the  parties  entitled, 
leave  is  granted  him  to  invest  the  whole  or 
any  part  of  said  money  in  registered  bonds 
of  the  Confederate  States  or  of  the  State  of 
Virginia,  taking  said  bonds  in  his  name  in 
his  fiduciary  character.  And  it  shall  be  the 
duty  of  the  plaintiff  to  preserve  the  bonds 
thus  taken,  and  to  exercise  due  diligence 
in  collecting  the  interest  thereon. 

Several  of  the  legatees  mentioned  in  the 
first  clause  of  the  will,  Smyth  Lee  and 
Peyton  H.  Skipwith,  answered  separately, 
and  all  the  next  of  kin  mentioned  in  the 
bill  united  in  an  answer ;  all  of  them  setting 
up  their  respective  pretensions.  But  with- 
out goin$r  into  detail,  the  several  questions, 
with  the  evidence  in  relation  to  them,  may 
be  stated  as  follows: 

It  was  contended  by  the  legatees  under 
the  first  clause,  that  they  were  demonstra- 
tive legacies,  and  that  the  legatees  were 
entitled  to  receive  in  money,  the  sums  men- 
tioned. And  it  appeared  from  the  evidence 
that  Joseph  C.  Cabell,  the   husband   of  the 
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testatrix,  had,  in  his  lifetime,  received 
from  the  representatives  of  Fitzhugh  Car- 
ter's estate,  a  sum  of  money  which  he  in- 
vested in  State  bonds  in  his  own  name,  to 
the  amount  of  ten  thousand  and  fifty  dol- 
lars. As  this  was  money  derived  througfh 
his  wife,  he  wished  it  to  be  transferred  to 
her,  and  had  executed  a  power  of  attorney 
to  D.  J.  Hartsook,  authorizing  him  to 
transfer  the  stocks  to  her ;  though  this  power 
had  not  been  delivered  to  Hartsook,  and 
nothing  was  done  under  it  during  his  life- 
time ;  but  after  his  death,  with  the  consent 
of  the   residuary    legatees   of    Joseph   C. 

Cabell,  his  executors  transferred  the 
764     *stock  to  Mrs.    Cabell.     These  bonds 

were  kept  separate  from  her  other 
bonds  by  Mrs.  Cabell,  and  they  are  entered 
separately  in  the  book  in  which  she  entered 
a  statement  of  the  bonds  and  stocks  which 
she  held.  This  book  was  before  the  com- 
missioner, and  is  referred  to  as  marked  A. 
Under  the  second  clause  of  the  will, 
Smyth  Iree  claimed  that  he  was  entitled 
to  one-half  of  all  the  State  bonds  which  the 
testatrix  owned  at  her  death.  Of  these 
bonds,  there  were  $29,550  of  which  there 
was  no  dispute,  that  he  was  entitled  to  one- 
half.  He  contended  that  the  bonds  men- 
tioned in  the  first  clause  should  be  taken 
into  the  estimate  and  added  to  the  above 
sum ;  and  further,  that  bonds  to  the  amount 
of  $7,600,  which  she  held  at  her  death,  and 
for  which  she  had  exchanged  her  guaranteed 
bonds  of  the  James  River  and  Kanawha 
Company,  should  be  taken  as  constituting 
a  part  of  the  State  bonds  referred  to  in  the 
second  clause  of  the  will.  And  he  insisted 
still  further,  that  the  Bank  of  Howardsville 
held  the  State  bonds  of  the  testatrix  to  the 
amount  of  $34,600,  which  should  also  be 
taken  as  a  part  of  the  fund  of  which  he  was 
entitled  to  share. 

It  appears  trom.  the  evidence,  that  at  the 
time  Mrs.  Cabell  wrote  her  will,  she  held 
17,600  of  the  bonds  of  the  James  River  and 
Kanawha  Company,  guaranteed  by  the 
State.  These  are  the  bonds  given  in  the 
win  to  the  unmarried  daughters  of  Carter 
and  Corbin  Braxton.  On  the  23d  of  March 
1860,  the  general  assembly  passed  an  act  to 
amend  the  charter  of  the  James  River  and 
Kanawha  Company,  by  the  4th  section  of 
which  act,  the  Board  of  Public  Works  was 
directed,  upon  the  surrender  by  the  holders 
thereof,  of  any  of  the  bonds  of  the  James 
River  and  Kanawha  Company,  for  the  pay- 
ment of  which  the  State  is  responsible,  to 
issue  to  said  holders  a  correspondent  amount 
of  the  bonds  of  the  State.  Under  this  act, 
Mrs.   Cabell    surrendered    her    guaranteed 

bonds,  and  received  in  lieu  thereof,  a 
765     certificate  *of   debt  of   the  State  for 

$7,600,  bearing  date  January  1st,  1861 ; 
and  this  she  held  at  her  death. 

In  relation  to  the  $34,600,  Hartsook  who 
was  the  agent  of  Mrs.  Cabell  during  her 
widowhood,  for  the  management  of  her 
property,  and  also  the  cashier  of  the  How- 
ardsville Bank,  states  in  his  first  examina- 
tion: ''The  sum  of  $34,600  of  State  stock, 
purchased  from  time  to  time,   in   the  life- 


time of  Mrs.  Cabell,  was  transferred  by  her 
or  by  me  as  her  agent,  to  the  Bank  of 
Howardsville ;  the  agreement  being  that  the 
said  bank  should  pay  the  State  taxes,  and 
Mrs.  Cabell  should  receive  the  interest. 
This  stock  was  either  purchased  in  the 
name  of  the  Bank  of  Howardsville,  or 
transferred  to  said  bank,  and  now  stands 
in  the  name  of  said  bank,  and  is  held  by 
the  State  treasurer  as  security  for  the  re- 
demption of  the  issues  of  said  bank.  This 
stock  is  not  entered  in  the  book  marked  A 
(the  book  kept  by  Mrs.  Cabell  in  which 
she  entered  her  stocks  and  bonds),  and 
heretofore  referred  to;  not  being  in  her 
possession,  but  standing  as  above  stated, 
in  the  name  of  the  bank,  and  the  certificates 
in  the  hands  of  the  State  treasurer. 

In  his  second  examination  he  says:  On 
the  ledger  of  the  Bank  of  Howardsville, 
there  stands  to  the  credit  of  Mrs.  Mary  W. 
Cabell's  estate  the  sum  of  $34,600,  in  the 
registered  stock  of  the  State  of  Virginia. 
This  affiant  was  cashier  of  said  bank,  and 
the  agent  of  Mrs.  Cabell;  and  at  various 
times  had  collected  for  her,  and  had  in  his 
possession,  large  sums  of  her  money,  which 
money  she  wished  invested  in  stocks.  This 
affiant  at  various  times  purchased  from 
others  certificates  of  stock  of  the  State  of 
Virginia,  which  was  by  them  transferred  to 
the  Bank  of  Howardsville,  and  by  it  depos- 
ited with  the  treasurer  of  the  State  for  the 
purposes  mentioned  in  the  charter  of  the 
bank.  This  was  done  in  pursuance  of  an 
agreement  with  Mrs.  Cabell,  that  the  bank 
was  to  pay  her  the  whole  interest  on   said 

stock,  taxes  thereon  to  be  paid  by  the 
766      bank;   and   whenever   *Mrs.     Ciabell 

wished  it,  the  bank  was  to  redeem 
the  stock  so  deposited,  or  purchase  for  her 
a  like  amount.  After  her  death  I  trans- 
ferred to  her  credit  on  the  books  of  the  bank 
all  the  stock  thus  purchased  and  deposited 
with  the  treasurer  of  the  State,  amounting 
to  $34,600  as  above  stated.  During  her 
lifetime  this  affiant  was  credited  with  this 
stock  on  the  books  of  the  bank,  but  the 
officers  of  the  bank  knew  it  to  be  Mrs. 
Cabell's, under  the  agreement  aforesaid ;  and 
therefore  her  estate  was  credited  with  it. 
**There  was  no  written  contract  between 
Mrs.  Cabell  and  the  bank  in  regard  to  this 
matter. ' '  He  further  stated,  that  of  this 
$34,600  there  were  still  deposited  with  the 
treasurer  three  certificates  of  $10,000  each 
deposited  by  the  bank,  two  of  which  are 
the  identical  certificates  deposited  by  him ; 
the  residue,  amounting  to  $4,600,  he  believed 
had  been  exhausted  in  the  redemption  of 
the  issues  of  the  bank. 

The  commissioner  who  was  directed  to 
enquire  into  the  facts  in  relation  to  these 
subjects,  reported  the  facts  as  herein  stated ; 
and  on  the  last  question  concluded  his  re- 
port as  follows:  No  evidence  that  Mrs. 
Cabell  ever  owned  any  such  stock  appears 
on  her  book,  wherein  she  kept  lists  of  her 
stocks,  which  is  herewith  filed,  marked 
com'r  A.  It  therefore  appears  to  the  com'r 
that  the  Bank  of  Howardsville  was  a  bor- 
rower of  Mrs.  Cabell  to  the  extent  of  said 
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$34,600,  and  is  debtor  to  her  estate  in  that 
amount ;  and  he,  so  regarding  it,  has  listed 
the  same  among  the  assets  of  the  estate,  as 
a  debt  due  from  said  bank ;  and  under  the 
provisions  of  the  charter  of  said  bank  has 
reported  it  as  a  good  debt.  The  report  on 
this  question  was  excepted  to  by  Smyth 
Lee. 

The  legatees  of  the  bonds  of  the  James 
River  and  Kanawha  Company,  guaranteed 
by  the  State,  insisted  that  the  exchange  of 
the  bonds  was  an  ademption  of  the  legacy ; 
and  that  under  the  provision  of  the  1st  cod- 
icil, they  were  entitled  to  be  paid  out 

767  of  the  general  *property  of  the  estate 
the   nominal   amount   of   the  bonds. 

And  Peyton  H.  Skipwith  insisted  that  the 
residuary  clause  of  the  will  in  favor  of  Dr. 
Carter,  of  Philadelphia,  having  been  re- 
voked, he  was  entitled  to  the  whole  of  the 
residuum.  Whilst  the  next  of  kin  insisted, 
first,  that  the  bequest  of  the  residuum  hav- 
ing been  on  the  contingency  of  her  sudden 
and  unexpected  death,  and  this  not  having 
occurred,  the  bequest  was  void;  and,  sec- 
ond, that  if  the  bequest  was  valid,  it  was 
revoked  as  to  the  one  moiety  given  to  Dr. 
Carter ;  and  as  to  that  and  the  other  lega- 
cies mentioned  in  the  clause  of  revocation, 
Mrs.  Cabell  died  intestate,  and  that  the 
legacies  given  to  these  legatees,  passed  to 
them  as  the  next  of  kin. 

In  relation  to  the  revocation  of  the  be- 
quest to  Dr.  Carter  and  the  other  legatees 
living  in  Philadelphia,  Hartsook,  in  his 
examination,  says:  Some  time  before  her 
(Mrs.  Cabell's)  death,  I  was  at  her  house, 
and  she  said  she  had  made  her  will  and  had 
written  it  so  plain  that  no  difficulty  could 
be  made;  and  said  she  wanted  the  persons 
to  whom  she  had  given  her  property  to  get 
it  as  soon  after  her  death  as  possible.  I 
remarked  to  her,  that  under  the  sequestra- 
tion act,  if  she  had  given  property  to  any 
of  her  northern  friends,  it  might  be  con- 
fiscated, and  that  I  mentioned  it  for  her 
consideration.  She  thanked  me,  and  said 
she  had,  and  that  she  would  revoke  the  be- 
quests. On  visiting  her  the  next  time,  she 
remarked  that  she  had  revoked  the  bequests 
to  her  northern  friends  on  account  of  the 
state  of  the  country.  I  then  asked  her  if 
she  had  made  any  disposition  of  the  prop- 
erty given  in  these  revoked  bequests,  or 
whether  she  had  any  residuary  clause  to 
her  will  which  would  take  it.  She  replied 
she  had  a  residuary  clause ;  and  that  would 
do.  I  told  her  that  perhaps  it  would  not. 
She  replied,  well,  I  cannot  help  it  now. 
She  was  suffering  greatly  and  very  feeble. 
Mrs.  Mosby,  another  witness,  says : 

768  ''She    (Mrs.    *Cabell)     talked    about 
dying  for  several  months  before  her 

death,  but  I  do  not  think  she  gave  up  all 
expectation  of  recovery  until  about  eight 
days  before  she  died. 

The  only  other  questions  in  the  cause 
were,  whether  the  assets,  amounting  to 
$47,600,  invested  under  the  order  of  the 
court  in  the  cause  in  Confederate  bonds, 
were  to  be  considered  as  invested  for  the 
next  of  kin,   and  they   to  bear  the  whole 


lo8.Sf  or  whether  it  was  to  be  considered  a 
part  of  the  residuum,  and  the  loss  to  be 
borne  by  all  the  parties  interested  in  that 
residuum;  and,  second,  whether  the  pay- 
ments made  by  the  executor  during  the  war 
to  Peyton  H.  Skipwith,  on  account  of  his 
interest  in  the  residuum,  should  be  charfred 
to  Skipwith  at  their  nominal  amount,  or 
at  their  real  value  at  the  time  of  payment. 
These  payments  amounted  to  $73,910  in 
Confederate  money. 

By  the  decree  of  the  court  made  on  the 
10th  of  October  1866,  the  court  held,  Ist. 
That  the  bequest  of  the  residuum  was  not 
on  a  contingency  which  avoided  it.  2d. 
That  Peyton  H.  Skipwith  took  only  one-half 
of  the  residuum,  and  the  testatrix  died  intes- 
tate as  to  the  half  left  to  Dr.  Carter.  3d. 
That  the  legatees  of  the  Fitzhugh  Carter 
fund  under  the  first  clause  took  only  the 
State  bonds.  4th.  That  the  legacy  of  the 
guaranteed  bonds  of  the  James  River  and 
Kanawha  Company  was  adeemed  by  the 
change  into  State  bonds ;  and  that  the  lega- 
tees were  entitled  to  be  paid  the  nominal 
amount  of  said  bonds  out  of  the  general 
assets  of  the  testatrix.  5th.  That  the  State 
bonds  constitutixig  the  Fitzhugh  Carter 
fund,  except  the  $1,050  left  to  Mrs.  Fanny 
Taylor  of  Philadelphia,  and  afterwaida 
revoked,  were  not  to  be  taken  into  the  ac- 
count of  the  State  bonds  owned  by  the  tes* 
tatrix  at  her  death,  of  which  Smyth  Lee 
was  to  receive  one-half.  And  the  commis- 
sioiler's  report  was  recommitted,  with  in- 
structions to  retake  the  accounts  before 
ordered  and  any  others  which  the  parties 
may  require  to  be  taken. 

769  '^The  second  decree  was  made  on 
the  10th  of  October  1867,  when  the 
court  held,  that  the  $47,600  invested  under 
the  order  of  the  court  in  Confederate  bonds, 
should  be  embraced  in  the  residuum,  and 
all  the  parties  interested  in  that  residnum 
should  bear  the  loss  ratably ;  and  that  Pey- 
ton H.  Skipwith  should  be  charged  only  the 
real  value  of  the  Confederate  money  re- 
ceived by  him  from  the  executor  on  account 
of  his  interest  in  the  residuum,  as  at  the 
time  it  was  paid  to  him. 

From  these  decrees,  Skipwith  for  himaelf » 
and  as  trustee  for  his  children,  obtained 
an  appeal  to  the  District  court,  where  they 
were  affirmed ;  and  he  then  obtained  an  ap- 
peal to  this  court.  On  the  8th  of  May  1868, 
after  the  decision  in  the  District  court  and 
before  the  appeal  to  the  Supreme  Court  of 
Appeals,  the  Circuit  court  made  another 
decree,  carrying  out  the  principles  settled 
in  the  former  decrees.  And  C.  C.  Irce  and 
others,  the  next  of  kin,  obtained  an  appeal 
from  that  and  the  former  decrees. 

Baldwin,  for  the  appellant  Skipwith.  It 
is  obvious  on  the  face  of  these  testamentary 
papers,  that  it  was  the  intention  of  this 
testatrix  not  to  die  intestate  as  to  any  part 
of  her  property.  Her  next  of  kin  are  ex- 
ceedingly numerous,  there  being  over  one 
hundred  of  them  parties  on  this  record ;  and 
they  are  scattered  over  the  world ;  many  of 
them  wholly  unknown  to  her. 
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1st.  I  ahall  discuss  the  effect  of  two  of 
the  codicils  of  this  testatrix :  first,  that  of 
the  18th  of  Aug^ust  1861,  which  is  the  sec- 
ond codicil  to  the  will ;  and  second,  that  of 
the  27th  of  November  1861,  which  is  the 
sixth  of  these  papers.  It  is  said  for  the 
next  of  kin  that  the  provision  in  the  second 
codicil,  giving*  the  residuum  of  the  estate 
to  Dr.  Carter  and  Peyton  Skipwith  and 
their  children,  is  contingent,  depending  on 
the  sudden  and  tinexpected  death  of  the 
testatrix ;  and  that  she  did  not  so  die.  This 
language  is  used  in  the  first  codicil ; 

770  and  *it  is  not   pretended  that  in  that 
codicil  it  has  this  effect.     Here  is  an 

old  lady,  seventy-five  years  old ;  what  death 
as  to  her  can  be  sudden  and  unexpected.  In 
construing'  such  words  the  courts  are  cau- 
tious in  construing  them  as  conditions.  1 
Lomax  Ex'ors  19;  1  Redfield  on  Wills  176, 
178-9,  180.  This  being  an  olograph  will, 
no  particular  formality  is  required  in  its 
publication.  Now  this  second  codicil  is 
dated  the  18th  of  August.  She  made  sev- 
eral codicils  afterwards;  and  in  none  of 
them  has  she  shown  a  disposition  to  change 
it.  In  the  sixth  codicil  she  recogniseli  this 
provision  in  the  second,  for  there  is  no  other 
bequest  to  Dr.  Charles  Carter  and  his  chil- 
dren. 

2d.  It  is  said  on  behalf  of  Dr.  Carter  and 
his  children,  that  the  revocation  of  the 
bequest  to  him  and  his  children  in  the  sixth 
codicil  is  void,  because  it  was  done  under  a 
mistake.  There  are  some  cases  of  mistake 
which  will  avoid  a  provision  in  a  will ;  there 
are  some  cases  in  which  a  testator  is  allowed 
to  be  deceived ;  as  a  bequest  under  the  be- 
lief that  the  attention  of  the  legatee  pro- 
ceeds from  affection ;  it  will  not  he  allowed 
to  show  that  this  was  not  the  fact.  On  the 
other  hand,  when  there  has  been  a  bequest 
to  a  son,  which  has  been  revoked  under 
the  belief  that  he  was  dead ;  the  revocation 
will  be  held  to  be  void.  And  if  there  is  a 
bequest  to  a  woman  under  the  belief  that 
she  is  his  wife,  and  it  appears  she  is  not 
his  wife,  the  bequest  is  void.  But  in  all 
these  cases  you  must  find  the  mistake  on 
the  face  of  the  will,  and  it  cannot  be  proved 
by  parol.  1  I^omax  Ex'ors  51 ;  1  Redfield 
^lls  S58.  The  distinction  taken  in  the 
cases  is  shadowy ;  and  the  only  safe  rule  is 
that  you  must  stand  upon  the  will  and  the 
facts  appearing  in  it  which  induces  the 
revocation.  In  this  case  the  testatrix  says 
in  consequence  of  the  state  of  the  country 
she  revokes  the  bequest.  If  the  state  of 
the  country  was  not  as  it  was,  then  you 
might  say  the  mistake  would  avoid  the 
revocation. 

771  *It  is  said  that  this  is  a  patent  am- 
biguity, and  therefore   parol  proof  is 

admissible  to  explain  it.  Parol  evidence 
to  prove  what  was  the  state  of  the  country ; 
what  Mrs.  Cabell  thought  was  the  state  of 
the  country !  Counsel  confine  it  to  her  mis- 
take as  to  confiscation ;  but  no  case  goes  so 
fit  as  to  hold  that  a  mistaken  belief  or 
opinion  or  conjecture  will  avoid  the  revo- 
cation. Who  will  say  what  was  the  state 
of  thecountx7  at  that  time?    Though  Hart- 


sook  says  he  suggested  the  danger  of  con- 
fiscation, she  says,  she  reyokes  on  account 
of  the  state  of  the  country. 

3d.  The  counsel,  all  of  them,  seem  to 
consider  that  the  rule  in  relation  to  lapsed 
legacies  governs  this  case.  It  in  fact  has 
no  application  to  it.  A  lapsed  legacy  is  a 
defeat  pro  tanto  of  the  testator's  will.  The 
courts  have  said  if  a  specific  legatee  dies 
in  the  testator's  lifetime,  the  legacy  goes 
into  the  residuary  bequest ;  not  because  the 
testator  intended  it ;  but  for  no  reason  but 
the  strong  disposition  to  prevent  an  intes- 
tacy. They  presume  what  is  true,  that  a 
party  sitting  down  to  write  his  will  intends 
to  dispose  of  the  whole  of  his  estate. 

Then  when  they  came  to  the  residuary 
estate,  as  there  may  be  two  residuary  lega- 
tees, they  established  the  rule,  that  where 
they  were  joint  legatees,  and  one  died  in 
the  lifetime  of  the  testator,  the  survivor 
should  take  the  whole;  but  if  they  were  to 
take  as  tenants  in  common,  it  does  not  pass 
to  the  survivor. 

And  so  there  is  another  rule.  If  there  is 
a  bequest  to  a  class,  the  legacy  will  go  to 
those  who  survive  the  testator. 

These  are  arbitrary  rules  established  by 
the  courts;  and  these  being  established, 
gentlemen  jump  to  the  conclusion,  that  the 
rule  applies  to  a  revocation  of  a  legacy. 
But  there  is  no  ground  for  this  conclusion. 
When  a  testator  revokes  a  legacy,  he  is  do- 
ing a  testamentary  act;  and  it  is  his  in- 
tention which  is  to  govern.  In  the 
772  *one  case,  the  intention  of  the  testa- 
tor is  defeated ;  in  the  other,  his  in- 
tention is  expressed.  The  codicil  is  a  part 
of  the  will,  and  both  are  to  be  regarded  as 
one  paper.  It  is  a  republication  of  the 
will  as  modified  by  the  codicil,  and  if  there 
is  a  clause  of  revocation,  the  will  is  to  be 
read  as  if  the  clause  revoked  was  non 
scriptum. 

Then,  if  the  courts  struggle  against  an 
intestacy  when  the  intention  of  the  testator 
is  defeated,  much  more  should  it  be  the 
policy  of  the  courts  to  construe  the  testa- 
mentary acts  to  effect  the  same  object.  2 
Redfield  Wills  442,  giv^s  the  rule  as  to 
lapses.  The  testator  is  supposed  to  give 
away  the  legacy  from  the  residuary  legatee 
only  in  favor  of  the  special  legatee.  A 
fortiori,  the  court  is  bound  to  presume 
against  the  intestacy  in  the  case  of  a  revo- 
cation, and  to  enquire  what  is  the  intention 
of  the  testator  expressed  upon  the  face  of 
the  paper  read  as  one. 

It  may  be  supposed  that  this  question  is 
concluded  upon  authority ;  but  I  have  been 
surprised  to  find  how  little  authority  there 
is  upon  it.  The  judges  and  text  writers 
have  fallen  into  the  error  of.  confounding 
the  principles;  yet,  there  is  no  such  au- 
thority as  concludes  it.  The  first  case  is 
Humphreys  v.  Taylor,  Amb.  R.  136.  This 
case  shows  that  the  will  is  to  be  read  as  if 
the  bequest  revoked  was  non  scriptum.  In 
a  case  of  a  lapse,  you  must  read  the  will  as 
with  the  clause  in  it ;  but  when  you  con- 
sider a  revocation,  you  read  it  as  with  the 
clause   out.    This   case   is   referred    to   in 
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several  books.  Larkins  v.  Larkins,  3  Bos. 
A  Pul.  R.  16,  ,17,  refers  to  Humphreys  v. 
Taylor,  for  the  principle  that  a  revocation 
without  a  new  gift  is  the  gift  of  the  whole 
to  the  other.  Bacon's  Abr.  folio  edi.  Wills 
&,  Testaments,  IrCtter  6. 

This  case  of  I^arkins  v.  Larkins,  is  a  case 
in  favor  of  the  appellant ;  as  is  also  Harris 
V.  Davis,  28  EJng.  Ch.,  1  Coly.  R.  416. 

The  only  case  in   which   in   such  a 

773  case  as  the  present,  *the  revocation 
was  held  to  be  a  lapse,  is  Creswell  v. 

Cheslyn,  2  Eden's  R.  123.  To  this  case,  is 
appended  a  note  of  sergeant  Hill,  in  which 
he  questions  its  correctness.  Then  the 
question  is,  whether  this  case  so  disap- 
proved, so  settles  the  law  as  to  bind  this 
court. 

Then  how  does  this  will  read  as  corrected 
by  the  codicil.  I  give  the  remainder  of  my 
property  to  be  equally  divided  between 
my  cousin  Dr.  Carter  of  Philadelphia,  and 
my  cousin  Peyton  Skipwith  of  New  Orleans, 
&c.  Strike  out  all  that  relates  to  Dr.  Car- 
ter ;  and  it  will  all  be  given  to  Skipwith. 
This  is  not  a  case  of  artificial  construc- 
tion, where  you  are  settling  a  principle; 
but  it  is  a  case  of  the  intention  of  the  tes- 
tatrix in  writing  the  two  provisions.  The 
whole  is  given  to  be  divided ;  the  division 
is  dispensed  with,  and  therefore- it  is  not 
to  be  divided.  You  re-write  the  will  and 
strike  out  every  thing  which  relates  to  Dr. 
Carter  and  his  children. 

Fitzpa trick,  for  Smyth  Lee's  adm'x.  We 
contend  that  there  is  error  in  the  decrees 
and  rulings  of  the  court  below,  in  so  far  as 
the  decrees  relate  to  the  distribution  of  the 
Virginia  State  stocks ;  first,  because  $10,050 
of  State  stocks,  called  the  Fitzhugh  Carter 
fund,  is  ordered  to  be  distributed  as  specific 
stock  legacies,  and  not  to  be  estimated  as 
stock  owned  by  the  testatrix  at  her  death, 
in  the  computation  to  be  made,  to  ascertain 
the  legacy  which  would  pass  to  Smyth  Lee 
under  the  second  clause  of  the  will;  by 
which  ruling  the  legacy  of  Smyth  Lee  is 
diminished  to  the  extent  of  $4,500  in  State 
stocks. 

Second,  because  $34,600  of  State  stocks 
which  were  loaned  to  or  deposited  with  the 
Howardsville  Bank,  were  not  treated  as  the 
property  of  the  testatrix,  whereby  the  legacy 
to  Smyth  Lee  is  diminished  the  sum  of 
$17,300,  being  one- half  of  the  stocks  so  de- 
posited. 

The  question  is  one  purely  of  con- 

774  struction,  and  *must  be  decided  by 
gathering  the  intention  of  the  testa- 
trix from  the  instrument  itself.  The  lan- 
guage used  in  the  second  clause  of  the  will 
is  general  and  not  restricted  in  the  least. 
By  it  Smyth  X^ee  is  entitled  to  receive  one- 
half  of  all  the  State  stock  owned  by  the 
testatrix  at  her  death ;  no  exceptions  what- 
ever are  made ;  we  have  only  to  ascertain 
what  amount  of  Virginia  stocks  were  owned 
by  testatrix  at  her  death  in  order  to  fix 
the  rights  of  this  legatee.  But  it  is  con- 
tended that  the  legacies  given  under  the 
first  clause  of  the  will  are  specific  stock 
legacies  and  not  demonstrative,  as  the  au- 


thorities would  indicate.  If  this  be  so, 
which  we  submit  is  not  the  case,  yet  the 
general  legacy  to  Smyth  Lee,  although  it 
may  have  been  fluctuating  during  the  life 
of  the  testatrix,  cannot  be  reduced  by  rea- 
son of  such  specific  legacy,  provided  the 
common  fund  charged  with  the  specific  and 
general  legacy  be  sufiicient  to  satisfy  both ; 
as  in  this  instance.  It  appears  from  the 
master's  report  that  the  testatrix  owned  at 
her  death  $37,700  of  Virginia  stocks,  one* 
half  of  which  is  $18,850,  which,  if  the 
Fitzhugh  Carter  stock  be  added,  will  amount 
to  $28,900,  which  being  deducted  from  the 
$37,700,  leaves  in  stock  for  general  admin- 
istration, the  sum  of  $8,800,  after  paying 
all  stock  legacies,  general  and  specific. 
Thus  it  will  be  seen  that,  without  necessity, 
the  provisions  of  the  second  clause  of  the 
will  are  limited  and  restricted  by  the  decree 
of  the  court,  so  as  to  reduce  the  legacy 
thereunder ;  thus  doing  violence  to  the  plain 
meaning  of  the  language  used.  But  it  is 
contended  that  the  first  clause  qualifies  the 
second.  In  what  way?  No  allusion  is  made 
in  either  clause  to  the  other.  If  the  lega- 
cies under  the  first  clause  were  specific,  and 
there  was  not  enough  stock  to  satisfy  all 
stock  legacies,  general  and  specific,  then 
the  specific  stock  legacies  would  be  p^id  to 
the  exclusion  of  the  general  stock  legacies; 
but  no  such  question   can   arise   here,  as  a 

large  amount  of  stock  remains  after 
775      satisfying  all.    *^But   it  may  not  be 

amiss  to  enquire  if  the  legacies  under 
the  first  section  of  the  will  are  specific ;  if 
so,  they  are  specific  stock  legacies,  and  a 
sale  of  the  stocks  by  the  testatrix  in  her 
lifetime  would  have  defeated  the  legacies. 
Would  such  a  sale  have  so  operated?  We 
think  not.  The  Fitzhugh  Carter  fund 
would  have  remained,  and  the  legacies 
would  be  paid  as  general  money  legacies 
or  as  demonstrative  legacies ;  which  would 
not  be  the  case  if  they  are  specific  legacies. 
We  think  there  is  clearly  error  in  this  part 
of  the  decree. 

As  to  the  second  ground  of  the  complaint, 
we  think  that  the  record  abundantly  shows 
that  at  the  time  the  testatrix  made  her  will, 
she  believed  that  she  was  the  owner  of  State 
stocks,  deposited  with  the  Bank  of  How- 
ardsville, to  the  amount  of  $34,600,  which 
had  accumulated  in  the  hands  of  her  agent 
D.  J.  Hartsook  during  the  period  from  1856 
to  1858,  and  which  had  been  invested  by 
said  agent  under  her  direction.  Under  this 
belief  she  makes  her  will  in  1859,  giving 
Smyth  Lee  one-half  of  all  her  State  stocks. 
Was  it  not  her  intention  to  embrace  one- 
half  of  the  State  stocks  deposited  with  the 
Bank  of  Howardsville  in  this  bequest? 
Clearly  it  was.  The  stocks  were  purchased 
with  her  money.  She  received  the  interest. 
Her  agent,  who  was  also  the  cashier  of  the 
bank,  regarded  them  as  belonging  to  her. 
She  died  under  that  conviction ;  they  were 
listed  and  appraised  as  her  property ;  and 
were  in  truth  hers  against  the  world,  except 
that  being  in  the  hands  of  the  State  treas- 
urer they  were  liable  to  make  good  the  re- 
demption  of  the   notes  of  the  bank;  and 


288 


10  GRATT. 


Skipwith  a  als.  v.  Cabbi^l's  £x*or  &  AI^S. 


778,  777,  778 


that,  not  because  they  belonged  to  the  bank, 
but  because  they  were  deposited  for  that 
purpose  under  an  arrang'ement  between  the 
bank  and  the  owner,  which  was  accom- 
plished by  the  cashier  of  the  one  and  ag^ent 
of  the  other,  who  happened  to  be  one  and 
the  same  person.  But  for  the  results  of  the 
war,  this  stock   would  have   been   re- 

776  leased  by  the  bank,  and  returned  '^to 
the  estate ;  in  which  event  no  diffi- 
culty or  question  would  have  been  raised  as 
to  the  right  of  Smyth  Lee  to  receive  one- 
half  of  the  same.  If  the  bank  cannot  re- 
place the  stocks,  is  not  Smyth  Lee  entitled 
to  one-half  of  the  claim  against  the  bank 
for  said  stocks?  We  think  he  is,  and  there- 
fore ask  that  the  decree  be  corrected  accord- 
ingly. We  do  not  think  it  necessary  to  add 
words  in  support  of  that  portion  of  the  de- 
cree which  gives  to  Smyth  Lee  one-half  of 
the  guaranteed  bonds  of  the  James  River 
and  Kanawha  Company  which  had  been 
converted  into  State  stocks  in  the  lifetime 
of  the  testatrix.  They  were  Virginia  stocks 
at  her  death,  and,  as  such  must  pass  under 
the  will. 

Lyons  and  Young,  for  Mrs.  Irvine,  Ac, 
insisted : 

I.  That  the  t>equests  to  Mrs.  Irvine,  Mrs. 
Toang,  and  Miss  Lucy  Ann  Claiborne  are 
demonstrative  legacies,  so  far  partaking  of 
the  nature  of  specific  legacies,  that  they 
are  not  liable  to  abatement,  and  must  be 
paid  before  any  residuum  can   be  declared. 

1.  Roper  on  Legacies  198-9 ;  2  Lomaz  on 
Ex'ors  70,  71. 

IL  That  the  bequests  in  the  second  codicil 
to  Dr.  Charles  Carter  and  Peyton  Skipwith, 
being  made  *4n  case  of  a  sudden  death," 
which  did  not  occur,  pass  nothing,  and  the 
subsequent  codicils  show  that  the  testatrix 
so  regarded  them.  1  Jarman  on  Wills  156, 
7.8. 

The  testatrix  left  no  residuary  legatee ; 
therefore, 

ni.  The  legacies  to  Dr.  Carter  and  his 
children,  Mrs.  F.  Taylor,  Mrs.  Cornelia 
Taylor  and  Miss  Panny  Lewis,  were  ex- 
pressly revoked  by  'the  sixth  codicil. 

IV.  The  devisees,  Skipwith  and  Carter,  if 
they  took  at  all,  took  in  severalty,  and  not 
jointly,  as  they  would  have  done  if  the  sub- 
ject had  not  been  money ;  the  bequest  is  not 
to  them  jointly,  but  **to  be  equally  divided" 
between  them,  and  each  therefore  took  one 
moiety  in  severalty,  and  not  one-half 

777  of  each  dollar  and  each  share  *of  stock. 
And  the   executor   could   not  legally 

have  paid  or  transferred  to  either,  more 
than  a  moiety ;  to  have  paid  two-thirds  to 
either,  when  both  were  living,  would  have 
been  a  devastavit  as  to  the  excess  above  a 
moiety.  Between  such  owners  or  tenants 
there  would  have  been  no  survivorship  at 
the  common  law ;  but  if  there  would,  there 
can  be  none  in  Virginia,  because  of  the 
statute  which  abolishes  it.  The  idea  that 
Skipwith  succeeds  to  the  share  of  Dr.  Car- 
ter and  his  children,  is  entirely  without 
foundation ;  and  as  to  that  share,  as  well  as 
to  the  share  of  Mrs.  Fanny  Taylor  and  her 
daughter,    and   Mrs.    Lewis,    the  testatrix 


died  intestate.  The  legacy  to  Dr.  Carter 
was  for  his  children,  and  did  not  lapse,  but 
was  revoked.  But  the  rule  that  lapsed 
legacies  fall  into  the  residuum  does  not  ap- 
ply to  the  subject  of  the  residuary  legacy 
itself.  Frazier  v.  Frazier's  ex'or  et  al.,  2 
Leigh  642. 

V.  As  to  the  bequest  to  Smyth  Lee, 
there  is  no  difficulty,  and  no  conflict  be- 
tween that  bequest  and  the  bequest  to  these 
appellees.  First,  because,  as  already  shown, 
the  legacies  to  those  legatees  cannot  fail. 
Secondly,  because  the  testatrix,  knowing 
that  the  $10,050,  which  she  received  from 
Fitzhugh  Carter,  was  invested  in  State 
stock  prior  to  the  devise,  by  the  bequest  of 
the  fund  bequeathed  the  stock  necessary  to 
pay  it,  and  therefore  did  not  intend  to  be- 
queath it,  and  did  not  bequeath  it  to  Smyth 
Lee ;  and  intended,  of  course,  to  bequeath 
him  one-half  of  her  State  stock,  exclusive 
of  that  in  which  the  fund  aforesaid  was  in- 
vested, and  so  much,  if  any,  as  might  be 
necessary  to  raise  the  amount  of  the  lega- 
cies. Any  other  interpretation  of  her  will 
would  convict  the  testatrix  of  the  absurdity 
of  bequeathing  a  fund  in  the  first  clause  of 
her  will  to  one  set  of  persons,  and  the  very 
next  clause  to  another  person.  Such  in- 
terpretation is  repudiated  by  the  law,  as  it 
is  by  common  sense ;  the  rules  of  law  being, 

first, that  every  interpretation  of  a  will 
778      shall  be  rational;  and  secondly,  *that 

the  interpretation  shall  be  such,  if 
practicable,  as  to  give  effect  to  all  parts  of 
the  will,  and  destroy  none. 

In  this  case,  the  interpretation  here  in- 
sisted upon  conforms  to  all  these  rules,  and 
makes  the  will  harmonious ;  while  the  op- 
posing interpretation  violates  them  all, 
and  makes  the  will  incongruous.  2  Wil- 
liams on  Ex'ors,  p.  974,  {  3. 

Howison,  for  Dr.  Carter  and  his  children, 
insisted: 

1.  That  it  was  the  clear  intent  and  mean- 
ing of  the  testatrix  that  Dr.  Carter  and  his 
children  should  have  one-half  the  residuum 
of  her  estate,  and  full  effect  should  be  given 
to  this  intent. 

2.  That  the  deposition  of  D.  J.  Hartsook 
is  admissible  in  evidence  to  show  acts  and 
declarations  of  the  testatrix  or  in  her  pres- 
ence just  before  and  just  after  the  6th  codi- 
cil was  made,  in  order  to  ascertain  its  true 
meaning.  1  Jarman  on  Wills  362-367; 
Shelton's  ex'ors  v.  Shelton,  1  Wash.  53; 
Flemings  v.  Willis,  2  Call  5;  Mackey  v. 
Fuqua,  3  Call  19;  Bates  v.  Holman,  3  Hen. 
A  Mun.  502;  Ambler  v.  Norton,  4  Hen.  A 
Mun.  23 ;  Jones  v.  Robertson,  2  Munf .  187 ; 
Land  v.  Jeffries,  5  Rand.  211 ;  Early  v.  Wil- 
kinson A  Hunt,  9  Gratt.  68;  Smith's  ex'or 
V.  Spiller,  10  Gratt.  318. 

3.  That  in  the  light  of  this  deposition,  of 
the  codicils  themselves,  and  of  the  public 
history  of  that  time,  it  is  clear  that  the 
testatrix  did  not  intend  to  revoke  her  be- 
quest to  Dr.  Carter  and  his  children  unless 
it  was  subject  to  confiscation. 

4.  That  her  impression  that  it  was  so 
subject  was  false  both  in  law  and  in  fact. 
In    law,   because   the  sequestration  acts  of 
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the  Confederate  congress  were  null  and  void 
in  law.  Folliott  v.  Ogden,  1  H.  Black.  R. 
123,  136 ;  Same  on  appeal,  3  Dumf .  &  East 
726-737 ;  Wolff  v.  Oxholm,  6  Maule  &  Sel. 
92 ;  Texas  v.  White  &  aU. ,  7  Wall.  U.  S.  R. 
701.  In  fact,  because  the  sequestration 
acts    never  confiscated  the  property, 

779  but  only   sequestered  the  ^annual  in- 
terest, rents  and  profits.    Act  August 

30th,  1861,  sec.  6. 

5.  That  the  sixth  codicil  being  made 
under  the  influence  of  an  impression  false 
at  the  time,  though  not  ascertained  to  be 
false  until  afterwards,  did  not  revoke  the 
bequest  previously  made  in  favor  of  Dr. 
Carter  and  his  children.  Jarman's  Powell 
on  Devises,  21  Law  Lib.  top  pages  306,  309 ; 
1  Jarman  on  Wills  163-166;  1  Lomax  on 
Ex'ors  51-53 ;  Campbell  v.  French,  3  Ves.  R. 
321 ;  In  re  Moresby,  1  Haggard's  R.  378 ;  Doe 
dem.  Evans  v.  £vans,  2  Perry  &  Dav.  R. 
378;  Tulk  v.  Houlditch,  1  Ves.  &  Beame  R. 
248.  The  distinction  made  in  the  follow- 
ing cases  does  not  weaken,  but  rather  con- 
firms the  above :  Att'y  Gcn'l  v.  Ward,  3  Ves. 
R.  327;  Ashburnham  v.  Bradshaw,  2  Atk. 
R.  36;  Att'y  Gen'l  v.  Lloyd,  3  Atk.  R.  551; 
Willet  V.  Sandford,  1  Ves.  sen.  R.  178,  186. 

Even  the  word  **revoke"  will  be  construed 
not  to  revoke  a  bequest,  when  the  true  in- 
tent is  not  to  destroy  the  benefit  previously 
given.  Lord  Carrington  v.  Payne,  5  Ves. 
R.  404 ;  1  Jarman  Wills  441,  458. 

Grattan  and  Young,  for  the  unmarried 
daughters  of  Carter  and  Corbin  Braxton. 
For  these  legatees  we  insist : 

That  by  the  surrender  of  the  guaranteed 
bonds  and  the  taking  the  State  bonds,  these 
legatees  have  become  entitled  to  come  under 
the  provisions  of  the  codicil,  and  to  receive 
the  amount  of  the  bonds  out  of  the  general 
property  of  the  testatrix. 

1st.  Upon  the  language  of  the  codicil. 

2nd.  Because  the  legacy  was  specific,  and 
adeemed  by  the  change  of  the  bonds ;  and 
thus  is  the  case  provided  for  by  the  codicil. 

1.  Legacy  specific. 

2    Lomax   Ex'ors,    p.    73,    74;  Barton   v. 
Cooke,  5  Ves.  R.  461 ;  Sibley  v.  Perry, 

780  7    Ves.    R.   522,    529,  530;  Parrott  ♦v. 
Worsford,  1    Jac.   &   Walker  574,  582 ; 

Ashburner  v.  McGuire,  Lead.  Cas.  Equ. 
201,  346,  352,  353;  Patteson  v.  Patteson,  1 
Mylne  &  Keene  12 ;  Ademption,  Lead.  Cas. 
356-7-8.  Intention  not  the  enquiry.  King's 
ex'ors  V.  Sheffey's  adm'r,  8  Leigh  614. 

The  act  of  March  23d,  1860,  Sess.  Acts  of 
1859-60,  p.  113,  did  not,  of  its  own  operation, 
convert  the  bonds  of  the  company  into  State 
bonds.     See  {  13,  p.  117. 

2.  The  amount  of  the  bonds  is  to  be  paid 
out  of  the  general  property.  On  the  lan- 
guage of  the  codicil. 

3.  If  the  legacy  is  not  adeemed,  the  lega- 
tees are  entitled  to  the  State  bond  into 
which  the  guaranteed  bonds  were  converted. 

Halyburton  &  Gites,  and  J.  Alfred  Jones, 
for  the  next  of  kin,  insisted.  Ist.  That  the 
disposition  made  by  the  codicil  of  August 
18th,  1861,  is  inoperative  because  it  was 
only  to  take  effect  *4n  case  of  sudden  and 


unexpected  death"  of  the  testatrix;  and  her 
death  was  not  sudden  and  unexpected.  And 
they  referred  to  the  cases  of  Parsons  v. 
Lanoe,  1  Ves.  sen.  R.  190;  and  Sinclair  v. 
Hone,  6  Ves.  R.  607. 

2d.  That  the  legacy  of  the  guaranteed 
bonds  to  the  unmarried  daughters  of  Car- 
ter and  Corbin  Braxton  was  not  adeemed ; 
or  if  it  was,  they  were  not  entitled  to  be 
paid  out  of  the  general  property  of  the  tes- 
tatrix. And  they  referred  on  this  point  to 
2  Lomax  Ex'ors  105-6;  Stout  v.  Hart,  2 
Halst.  Law  R.  414 ;  Anthony  v.  Smith,  1 
Busbee  Equ.  R.  188. 

3d.  That  the  legacy  to  Mrs.  Irvine  and 
others  of  the  Fitzhugh  Carter  fund,  was  a 
specific  legacy  of  the  State  bonds.  That 
it  came  precisely  within  the  definition  of  a 
specific  legacy  as  given  by  Williams ;  and 
exactly  resembles  the  case  of  Rider  v. 
Wager,  2  P.  Wms.  R.  328,  cited  2  Wms. 
Ex'ors  820,  821. 

4th.  That  the  legacy  to  Dr.  Carter  and 
his  children  of  one-half  the  residuum 
781  of  the  estate,  was  revoked  *by  the 
codicil  of  the  27th  of  November.  That 
the  bequest  was  not  shown  to  have  been 
revoked  under  a  false  impression  or  in  con- 
sequence of  such  impression;  and  they 
insisted  that  extrinsic  evidence  was  inad- 
missible to  show  a  different  motive  from 
that  stated  in  the  will.  And  they  referred 
to  1  Jarm.  on  Wills  343  top,  348  marg.  2d 
Amer.  edi. ;  2  Philips  on  Evi.  Cow.  &  Hill 
350,  {  4;  Wooten  v.  Redd,  12  Gratt.  196; 
Ratcliffe  v.  Allison,  3  Rand.  537 ;  Land  v. 
Jeffries,  5  Id.  211 ;  Roberts  v.  Roberts,  Law 
Journal  1862,  No.  4,  p.  46,  of  Probate,  Mat- 
rimonial and  Admiralty ;  In  re  Winn,  Jurist 
of  1861,  part  1st,  p.  764;  Maxwell  v.  Max- 
well, 3  Mete.  Ken.  R.  102;  Dougherty  v. 
Dougherty,  4  Id.  25. 

5th.  That  by  the  revocation  of  the  bequest 
to  Dr.  Carter,  the  next  of  kin  became  en- 
titled to  the  legacy  bequeathed  to  him. 
And  they  referred  to  2  Wm's  Ex'ors  763; 
Vinerv.  Francis,  2  Cox's  R.  189;  Doe  v. 
Sheffield,  13  East's  R.  526;  Andrews  v. 
Partington,  3  Bro.  C.  C,  401  in  note ;  Gas- 
kell  V.  Holmes,  25  Eng.  Ch.  R.  438 :  Mann 
V.  Mann,  2  Stra.  R.  905;  Bagnell  v.  Dry, 
1  P.  Wm's  R.  700;  Page  v.  Page,  2  Stra. 
R.  820 ;  Knight  v.  Gould,  2  Myl.  &  Keene 
R.  295,  8  Cond.  Eng.  Ch.  R.  2 ;  Sykes  v. 
Sykes,  3  Law  R.  1867-68,  299;  S.  C.  in  the 
Chancery  Appeal  Cases,  3  vol.  p.  301 ;  Lord 
Bindon  v.  Earl  of  Suffolk,  1  P.  Wm's  R.  96. 

6th.  And  they  insisted  that  Skipwith 
should  have  been  charged  with  the  whole 
amount  received  by  hinl  from  the  executor 
at  its  nominal  amount,  $73,910. 

JOYNES,  J.  These  are  three  several  ap- 
peals in  the  same  case.  The  bill  was  filed 
by  D.  J.  Hartsook,  executor  of  Mrs.  Mary 
W.  Cabell,  dec'd,  against  her  legatees  and 
distributees,  for  the  purpose  of  obtaining 
the  advice  and  direction  of  the  court,  in  his 
administration  of  the  estate,  and  especially 
in  respect  to  the  construction  and  effect  of 
certain  provisions  of  the  will  and  codicils 
of    the   testatrix.      The   first   two   appeals 
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782  are  from  the  decree  *of  the  District 
court  affirming   interlocutory  decrees 

of  the  Circuit  court.  The  last  appeal  is 
from  the  first  decree  of  the  Circuit  court. 
Tfae  various  questions  arising  on  these  ap- 
peals will  now  be  disposed  of : 

I.  Mrs.  Cabell,  after  disposing,  by  her 
will  and  two  codicils  of  a  large  amount  of 
her  property,  embracing  probably  the 
greater  part  of  it,  at  the  close  of  the  second 
codicil,  made  the  following  provision:  '*In 
case  of  a  sudden  and  unexpected  death,  I 
give  the  remainder  of  my  property  to  be 
equally  divided  between  my  cousin  Dr. 
Carter  of  Philadelphia,  and  my  cousin  Pey- 
ton Skipwith  of  New  Orleans,  one-half  of 
which,  each  must  hold  in  trust  for  the  ben- 
efit of  their  children." 

It  is  contended,  on  behalf  of  the  next  of 
kin,  that  the  bequest  contained  in  this 
clause  is  dependent  on  the  condition  of  the 
testatrix  dying  suddenly  and  unexpectedly. 
It  is  contended,  that  according  to  the  evi- 
dence, she  did  not  die  suddenly  and  unex- 
pectedly, and  that,  therefore,  nothing  passed 
by  the  bequest. 

In  cases  of  this  sort,  the  question  to  be 
determined  is,  whether  the  contingency  is 
referred  to  as  the  reason  or  occasion  for 
making  the  disposition,  or  as  the  condition 
upon  which  the  disposition  is  to  become 
operative.  Porter's  case,  Law  JRep.  2  P.  & 
D.  22;  Dobson's  case.  Law  Rep.  1  P.  &  D. 
88.  These  were  cases  in  which  the  words 
of  contingency  had  reference  to  the  whole 
will;  but  the  same  principles  apply  when 
they  have  reference  only  to  a  particular 
beqnest,  as  in  the  present  case.  In  Dob- 
son's  case,  the  court  said,  that  a  will  will 
not  be  held  to  be  conditional,  unless  it  is 
clear  that  the  testator  intended  that  it  should 
operate  only  in  a  certain  event;  and  in 
Porter's  case,  the  court  said,  that  if  the 
language  used  by  the  testator  can,  by  any 
reasonable  interpretation,  be  construed  to 
mean  that  he  referred  to  the  contingent 
event  as  the  reason  for  making  the  will, 
then  the  will  is  not  conditional.  In  Dob- 
son's  case,  the  language  was  this :  '  *In 

783  case  of  any  fatal  accident  ^happening 
to  me,  being  about  to  travel  by  rail- 
way, I  hereby  leave  all  my  property, ' '  Ac. 
The  court  said,  that  the  meaning  seemed 
to  be  this:  **My  mind  is  drawn  to  the  con- 
sideration that  all  railway  travelling  is  at- 
tended with  danger,  and  I,  therefore,  think 
I  had  better  make  my  will."  It  was  ac- 
cordingly held,  that  the  will  was  not  con- 
ditional, and  it  was  admitted  to  probate, 
although  the  testator  returned  unhurt  from 
the  travel  by  railway  alluded  to  in  the  will. 

Mrs.  Cabell  had  disposed  of  part,  and 
probably  the  greater  part,  of  her  property 
bj  her  will,  and  the  codicils  already  made, 
and  she  evidently  desired  and  intended  to 
dispose  of  the  residue.  The  fact,  no  doubt, 
was,  that  she  had  not  fully  made  up  her 
mind  as  to  the  objects,  or  all  the  objects, 
on  whom  she  would  bestow  the  residue,  and 
•he  seems  to  have  apprehended,  that  she 
might  be  cttt  off  by  a  sudden  and  unexpected 
death,   before   she   would  be  able  to  do  so. 


To  provide  against  that  contingency,  she 
thought  proper  to  make  the  disposition  con- 
tained in  the  clause  in  question,  which  she 
intended  to  stand,  in  case  she  should  make 
no  other.  So,  in  like  manner,  in  a  previous 
codicil,  she  had  said:  *^I  intend  hereafter 
writing  another  codicil,  to  dispose  of  the 
rest  of  my  property,  but  in  case  of  a  sudden 
death,  I  now  add  to  this  codicil,"  &c. 

In  putting  a  construction  upon  the  am- 
biguous language  of  this  clause,  we  may 
properly  take  into  consideration  the  char- 
acter of  the  contingency  referred  to.  And 
when  we  do  so,  it  seems  hardly  possible  to 
believe  that  the  testatrix  could  have  in- 
tended the  bequests  in  this  clause  to  be 
contingent,  upon  her  happening  to  meet  a 
sudden  and  unexpected  death.  What  is  a 
'^sudden  death?"  What  we  call  the  occa- 
sion or  the  cause  of  death,  as  a  shot,  or  a 
blow,  or  a  fall,  may  be  sudden,  but  how 
soon  must  death  follow,  to  give  it  the  char- 
acter of  a  ''sudden  death?"  And  what  is 
an  ''unexpected  death?"    Unexpected 

784  to  whom?    Unexpected  *for  how  long 
a  time?    We  may  well  say  of  a   death 

taking  place  under  certiin  circumstances, 
that  it  was  sudden  and  unexpected ;  and  of 
a  death  taking  place  under  certain  other 
circumstances,  that  it  was  not  sudden  and 
unexpected.  But  how  can  we  draw  the  line? 
It  is  plainly  impossible,  in  the  nature  of 
things,  to  lay  down  a  rule  for  determining 
when  a  death  is  sudden  and  unexpected, 
and  when  it  is  not ;  and  this  must  have 
been  as  obvious  to  the  testatrix  as  it  is  to 
us.  And  then,  what  possible  motive  could 
she  have  had  to  make  her  bounty  dependent 
on  such  a  condition?  She  might  live  many 
years.  Could  she  have  intended,  in  that 
event,  that  it  should  depend  upon  the  mere 
manner  of  her  death,  whether  her  legatees 
should  take?  Such  a  purpose  would  have 
been  whimsical  and  absurd  to  the  last  de- 
gree, and  inconsistent  with  all  our  expe- 
rience of  human  motives  and  feelings. 

Upon  the  whole,  it  seems  clear,  that  such 
expressions  as  those  used  in  this  clause, 
could  not  properly  be  construed  as  creating 
a  condition,  unless  accompanied  by  other 
language,  so  clear  as  to  admit  of  no  other 
interpretation.  They  are  not  so  accom- 
panied in  the  present  case,  and  without 
putting  the  slightest  strain  upon  the  lan- 
guage, we  can  understand  it  as  designed 
only  to  express  the  reason,  which  led  the 
testatrix  to  dispose  of  the  residue  at  that 
time,  and  to  avoid  the  risk  of  further  delay. 

The  bequests,  therefore,  were  absolute 
and  not  conditional,  and  so  the  Cicuit  court 
held. 

II.  The  second  codicil,  containing  the 
residuary  clause  just  considered,  is  dated, 
at  the  beginning,  February  28,  1861,  and  at 
the  end  is  the  date  August  18,  1861.  On 
the  27th  day  of  November  1861,  the  testatrix 
made  a  sixth  codicil,  as  follows : 

"In  consequence  of  the  state  of  the  coun- 
try, I  now  revoke  my  bequests  to  Dr.  Carter 
and  his  children,  and  also  to  Mrs.  Fanny 
Taylor,    her  daughter  Miss  Cornelia 

785  *Taylor,    and    aUo    to   Miss    Fanny 
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Lewis,  all  of  them  residents  of  Phil- 
adelphia." It  is  contended  on  behalf  of  Dr. 
Carter  and  his  children,  that  this  revocation 
is  inoperative  and  void,  because  made  under 
a  mistake.  To  establish  the  alleg^ed  mis- 
take, thej  refer  to  the  testimony  of  Mr. 
Hartsook,  who  says  that  in  a  conversation 
with  the  testatrix,  he  sug^gested  to  her,  for 
her  consideration,  that  if  she  had  given 
property  to  any  of  her  northern  friends,  it 
might  be  confiscated  under  the  sequestration 
act  [of  the  Confederate  States] — that  she 
replied,  that  she  had  done  so,  and  would 
revoke  the  bequests;  and  that  she  subse- 
quently told  him  that  she  had  revoked  the 
bequests  to  her  northern  friends,  in  conse- 
quence of  the  state  of  the  country.  The 
alleged  mistake  is,  that  she  supposed  that 
these  legacies,  if  not  revoked,  would  or 
might  be  confiscated,  whereas,  it  is  insisted, 
the  sequestration  act  was  wholly  void  in 
law ;  and,  moreover,  did  not  confiscate  the 
corpus  of  any  property,  but  only  sequestered 
the  profits. 

The  most  that  can  be  made  of  this  evi- 
dence is,  that  the  testatrix  had  been  advised 
by  the  witness,  as  his  opinion,  that  the 
legacies  referred  to  would  be  liable  to  con- 
fiscation, and  that  she  adopted  that  opinion 
by  making  the  revocation.  But  it  is  laid 
down,  that  if  a  revocation  is  made  depend- 
ent upon  the  information  received  by  the 
testator,  or  upon  his  belief  or  opinion,  the 
act  will  be  held  valid,  notwithstanding  he 
may  have  been  misinformed,  or  under  a 
misapprehension.  1  Redfield  on  Wills  358, 
pi.  25.  It  is  as  if  she  had  said,  *^I  have 
been  advised  that  these  legacies  will  be 
liable  to  confiscation,  and,  to  avoid  all  risk, 
I  revoke  them."  She  chose  to  make  the 
revocation  because  she  had  been  so  advised, 
but  she  does  not  put  it  on  the  soundness  of 
the  advice,  and  the  revocation  cannot  be 
set  aside  by  showing  that  the  advice  was 
unsound.  1  Powell  on  Devises  527;  Atto. 
Genl.  V.  Lloyd,  3  Atk.  JR.  551.  Besides,  it 
has  not  been  shown  that  the  testatrix 
786  was  *under  any  mistake.  The  coun- 
sel admits  that  the  profits  of  the  lega- 
cies would  have  been  liable  to  confiscation, 
or  to  sequestration,  which  was  practically 
the  same  thing:  and  this  may  have  been 
just  what  she  apprehended.  We  ought  to 
presume  so,  if  this  was  the  only  sort  of 
confiscation  that  was  lawful  or  usual.  And 
if  she  apprehended  confiscation  of  the 
whole,  it  has  not  been  shown  that  the  ap- 
prehension was  unfounded. 

But  the  codicil  does  not  state  any  fact 
upon  the  supposition  of  whose  existence 
the  testatrix  proceeded  in  making  this  rev- 
ocation. All  that  she  says  is,  that  she  re- 
vokes the  bequests,  '4n  consequence  of  the 
state  of  the  country."  What  there  was  in 
the  state  of  the  country  that  caused  her  to 
do  so,  or  what  she  thought  or  feared  in  re- 
gard to  the  state  of  the  country,  does  not 
appear  on  the  face  of  the  will.  In  the  cases 
cited  by  counsel,  the  fact  which  the  testa- 
tor assumed  to  exist,  and  the  assumed  ex- 
istence of  which  induced  the  revocation, 
appeared  on  the  face  of  the  will.    But  here 


we  are  asked  to  go  outside  of  the  will,  and 
to  ascertain  from  parcrl  evidence  what  wefe 
the  particular  views  and  opinions  of  the 
testatrix,  so  as  to  lay  the  foundation  for  a 
case  of  mistake.  No  case  has  been  found 
in  which  this  has  been  allowed,  and  to  al- 
low it  would  violate  fundamental  principles. 

The  Circuit  court,  therefore,  was  right  in 
holding,  that  the  revocation  was  valid  and 
effectual. . 

III.  The  next  question  is,  what  became 
of  the  half  of  the  residuum,  the  t>equest  of 
which  was  thus  revoked?  The  next  of  kin 
claim,  that  it  passed  to  them  as  undisposed 
of;  which  was  the  view  held  by  the  Circuit 
court ;  while  Skipwith  claims,  that  the  effect 
of  the  revocation  was  to  make  the  whole 
residuum  pass  to  him  and  his  children. 

The  claim  of  Skipwith  has  been  main- 
tained on  two  grounds,  one  of  Which 
787  is,  that  the  original  bequest  of  *the 
residue  was  to  a  class,  composed  of 
the  children  of  Carter  and  the  children  of 
Skipwith.  The  short  answer  to  this  is,  that 
the  bequest  was  not  to  the  children  of  Carter 
and  tl£e  children  of  Skipwith,  jointly  and 
collectively,  but  to  the  children  of  Carter 
and  the  children  of  Skipwith,  as  separate 
families,  each  family  taking  one-half;  in 
other  words,  the  bequest  was  not  to  one 
class,  but  to  two  classes. 

But  the  ground  mainly  relied  upon  is, 
that,  in  consequence  of  the  revocation,  the 
will  must  be  read  as  if  the  revoked  bequest, 
and  everything  relating  to  it,  were  struck 
out,  or  had  never  been  inserted ;  the  effect 
of  which,  it  is  said,  will  be,  that  the  whole 
residuum  is  still  disposed  of,  and  that  Skip- 
with and  his  children  are  the  only  persons 
to  whom  it  is  given. 

It  is  clear  that  under  the  terms  of  the 
residuary  clause.  Dr.  Carter  and  Mr.  Skip- 
with, as  trustees  for  their  children  respec- 
tively, took  the  residuum  as  tenants  in 
common.  Each  took  a  moiety,  and  a  moiety 
only.'  If,  therefore,  the  words  importing  a 
bequest  to  the  Carters,  be  considered  as 
struck  out,  there  will  remain  only  a  bequest 
of  a  moiety  to  the  Skipwiths.  And  it  is  a 
well  settled  doctrine  in  England,  that  where 
there  is  a  devise  or  bequest  of  a  residue  to 
several  as  tenants  in  common,  and  a  revo- 
cation by  codicil  of  the  devise  or  bequest  of 
one  of  the  shares,  that  share  does  not  fall 
into  the  residuum  and  pass  under  the  will, 
to  the  other  devisees  or  legatees,  but  be- 
comes undisposed  of,  and  goes  under  the 
law  to  the  heir  at  law,  in  case  of  real  es- 
tate, and  to  the  next  of  kin  [distributees], 
in  case  of  personal  estate.  The  reason  is, 
that  each  tenant  in  common  took  only  his 
several  share,  by  the  original  ^ift,  since 
tenants  in  common  do  not,  like  joint  ten- 
ants, take  per  my  et  per  tout,  and  there 
being  no  new  gift  by  the  codicil  of  the  share 
revoked  from  one  of  them,  the  others  can 
take  no  greater  share  than  they  had  by  the 

original  will. 

788         *The  leading  case  on  this  subject, 

is  Cresswell   v.    Cheslyn,   2  Eden  R. 

123,  decided  by   Lord   Northington  in  1761, 

whose  decision  was  affirmed  by   the    Honae 
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of  Lords.  There  is  a  note  to  that  case  by 
Serjeant  Hill,  in  which  he  questions  the 
correctness  of  the  decision  upon  the  same 
gtoxmA  as  that  mainly  relief  upon  in  the 
present  case.  That  case,  however,  has  al- 
ways been  followed,  and  its  doctrine  is 
firmly  established  in  Eng^land.  The  latest 
case  is  Sykes  v.  Sykes,  decided  at  the  Rolls 
in  1867,  I^aw  R.  4  Kq.  200  and  by  the  Lord 
Chancellor  on  appeal  in  1868,  Law  R.  3  Ch. 
App.  301.  The  Master  of  the  Rolls  said, 
that  Cresswell  v.  Cheslyn  had  been  consid- 
ered an  authority  for  more  than  one  hundred 
years,  and  that  he  did  not  know  a  single  case 
in  which  its  authority  had  been  doubted. 
See,  also,  the  following^  cases,  in  which  the 
doctrine  of  Cresswell  v.  Cheslyn  was  recog*- 
nized  and  approved.  Skrymsher  v.  North- 
cote,  1  Swanst.  R.  566;  Shaw  v.  McMahon, 
4  Dr.  &  War.  R.  431 ;  Harris  v.  Davis,  1 
Coll.  R.  416;  Clark  v.  Phillips,  21  £ng.  L. 
&  £q.  R.  122 ;  Ramsey  v.  Shelmerdine,  Law 
Rep.  1  Eq-  129.  In  Humphrey  v.  Taylor, 
Ambl.  R.  136,  cited  by  the  counsel  for  Skip- 
with,  the  legatees  took  as  joint  tenants,  and 
not  as  tenants  in  common ;  and  that  was 
the  ground  of  the  decision.  Cresswell  v. 
Cheslyn  has  likewise  been  approved  and 
followed  in  this  country.  Brownell  v.  De 
Wolf,  3  Mason  R.  486 ;  Sloyd  v.  Barker  &  al. , 
1  Paige  R.  480. 

IV.  By  the  first  clause  of  her  will  the 
testatrix  bequeathed  as  follows : 

**0f  the  ten  thousand  and  fifty  dollars 
which  I  received  from  my  uncle  Fitzhugh 
Carter's  estate,  I  give  and  bequeath  two 
thousand  dollars  of  it  to  Mrs.  Hill  Carter 
of  Shirley,  two  thousand  dollars  of  it  to 
Mrs.  Mary  Cabell  Irvine,  two  thousand  dol- 
lars of  it  to  my  cousin  Mrs.  Fanny  Young, 
one  thousand  dollars  of  it  to  my  friend  Miss 
Lucy  Claiborne,  one  thousand  dollars  of  it 
to  Mrs.  Margaret  Brown,  daughter  of 
789  Mrs.  *McClelland,  one  thousand  and 
fifty  dollars  to  my  friend  Mrs.  Fanny 
Taylor  of  Philadelphia,  and'one  thousand 
dollars  of  it  to  my  cousin  Miss  Landonia 
Randolph.  I  give  the  sums  mentioned 
above  to  Gen*l  Cocke,  in  trust  for  the  sole 
and  separate  use  of  the  ladies,  whose  names 
arc  mentioned." 

It  appears  from  the  evidence,  that,  at  the 
death  of  the  husband  of  Mrs.  Cabell,  he  had 
standing  in  his  name  $10,050  of  bonds  of 
the  State  of  Virginia,  which  he  had  pur- 
chased with  monev  derived  from  the  estate 
of  Wm.  Fitzhugh  Carter ;  that  he  regarded 
these  bonds  as  belonging  to  his  wife,  and 
they  were  accordingly  transferred  to  her  by 
his  executor ;  that  in  a  book  kept  by  Mrs. 
Cabell,  and  containing  a  list  of  all  her 
stocks  and  public  bonds,  the  said  bonds 
were  entered  under  the  head  of  **  State 
bonds  transferred  by  J.  C.  Cabell's  ex* or  to 
Mary  W.  Cabell,  derived  from  Wm.  Fitz- 
hngh  Carter's  estate,'*  and  that  these  bonds 
were  kept  by  Mrs.  Cabell,  and  were  found 
after  her  death,  wrapped  up  together  in  a 
separate  wrapper. 

It  is  contended,  on  behalf  of  the  next  of 
Inn,  that  the  language  of  this  clause  of  the 
will  must  be   construed   with   reference   to 


the  facta  disclosed  by  this  evidence ;  and 
that  the  effect  of  it,  when  so  construed,  is 
to  give  specific  legacies  of  stock,  and  not 
legacies  of  money,  as  the  words,  taken 
literally,  import.  And  so  the  Circuit  court 
held,  xhe  legatees,  on  the  other  hand, 
insist,  that  the  legacies  are  money  legacies, 
with  a  fund  referred  to  out  of  which  they 
are  to  be  paid,  though  they  are  to  be  paid 
at  all  events ;  in  other  words,  that  the3'  are 
what  are  called  demonstrative  legacies. 

It  is  a  well  settled  rule,  that  the  court 
will  incline  against  construing  a  legacy  to 
be  specific,  and  that  a  legacy  will  not  be 
held  to  be  specific,  unless  there  appears  in 
the  will  a  clear  intention  to  make  it  so. 
The  following  language   is  used  in  1 

790  Roper  on   Legacies  213,  *in  reference 
to    the   class   of  cases   in   which  the 

question  is,  whether  a  legacy  of  stock  is 
general  or  specific.  **The  intention  of  the 
testator  to  bequeath  specifically  must  not 
be  inferred  by  conjecture,  nor  upon  a  term 
which  is  capable  of  a  double  intendment, 
when  the  form  of  bequest  is  general ;  for  a 
court  of  equity  requires  the  intention  to 
give  specifically,  either  to  be  expressed,  or 
to  be  clearly  and  indisputably  manifested 
from  perusal  of  the  whole  will."  Thus,  a 
direction  to  transfer  stock  to  a  legatee  will 
not  make  the  legacy  specific,  though  the 
testator  had  such  stock  at  the  date  of  his 
will.  For  the  testator  may  have  meant  a 
transfer  of  the  particular  stock  he  had  at 
the  date  of  the  will ;  or  that  the  executor 
should  purchase  stock  and  transfer  it  to  the 
legatees.  In  a  case  of  that  sort  (Sibley  v. 
Perry,  7  Ves.  R.  522),  Lord  Kldon  held, 
that  the  legacy  was  not  specific,  though  he 
had  no  doubt,  in  private,  that  the  testator 
meant  to  give  the  stock  which  he  had ;  but 
he  said  there  was  no  case  deciding  that  a 
legacy  was  specific,  without  something 
marking  the  specific  thing,  the  very  corpus. 

So  when  the  bequest  is  of  stock,  the  fact 
that  the  testator  possessed  at  the  date  of 
his  will,  the  precise  number  of  shares  be- 
queathed, will  not  of  itself  make  the  be- 
quest specific.  Thus,  in  Robinson  v. 
Addison,  2  Beav.  R.  515,  the  testator  made 
a  bequest  of  five  and  a  half  shares  in  the 
Leeds  and  Liverpool  canal,  and  two  other 
bequests  of  five  shares  each ;  making  fifteen 
and  a  half  shares  in  all.  At  the  date  of 
the  will,  he  owned  just  fifteen  and  a  half 
of  those  shares.  Lord  Langdale  held,  that 
the  bequest  was  not  specific,  and  in  giving 
judgment,  said:  **In  the  gift,  the  testator 
has  used  no  words  of  description  or  refer- 
ence by  which  it  appears  that  he  meant  to 
give  the  specific  and  particular  shares  which 
he  then  had. 

Various  arguments  depending  on  the 
general  scope  and   effect   of  the  will, 

791  were  used  for  the   purpose  of  •show- 
ing, that  the   testator   in   giving  the 

precise  number  of  shares  which  he  pos- 
sessed, must  have  had  those  shares  in  con- 
templation and  none  other,  and  consequently 
must  have  meant  specific  gifts  of  them." 
*  *  *  *  **It  is,  however,  clear,  the  tes- 
tator,   if   he   had   meant   to   give  only  the 
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shares  which  he  had,  might  have  desig- ' 
nated  them  as  his;  that  the  mere  circum- 
stance of  the  testator  having,  at  the  date 
of  the  will,  a  particular  property  of  equal 
amount  to  the  bequests  of  the  like  property 
which  he  has  given,  without  designating  it 
as  the  same,  is  not  a  ground  upon  which 
the  court  can  conclude  that  the  legacies  are 
specific.*'  Davis  v.  Cain,  1  Ired.  Eq.  R. 
45;  and  Tifft  v.  Porter,  4  Seld.  R.  516,  are 
cases  of  the  same  sort.  See,  also,  2  Wh.  & 
Tud.  L.  Ca.  241. 

In  Kirby  v.  Potter,  4  Ves.  R.  748,  where 
the  question  was,  whether  the  legacy  was 
a  specific  legacy  of  stock,  or  a  legacy  of 
money  payable  out  of  stock.  Lord  Alvanley 
held  the  rule  to  be,  that  no  legacy  should 
be  held  to  be  specific  unless  demonstrably 
so  intended,  and  he  said,  that  *' whenever 
there  is  a  legacy  of  a  given  sum,  there 
must  be  positive  proof  that  it  does  not  mean 
sterling  money,  in  order  to  make  it  spe- 
cific." In  a  subsequent  case  (Deane  v. 
Test,  9  Ves.  R.  152),  Lord  Eldon  thought 
Lord  Alvanley  had  spoken  too  strongly  in 
saying  that  nothing  less  than  ^*  positive 
proof*  of  intention  would  be  suflScient  to 
overrule  the  prima  facie  construction  of  the 
words.  Lord  Eldon  held,  that  where  the 
words  import  a  gift  of  money,  as  of  a  sum 
of  money  out  of  certain  stock,  the  prima 
facie  intention  is  to  give  a  money  legacy ; 
a  settled  rule  of  construction  to  which  it 
was  wholesome  to  adhere,  **until  driven 
out  by  strong,  solid  and  rational  interpre- 
tation, put  upon  plain  inference  drawn  from 
the  rest  of  the  will.**  He  said  further,  that 
minute  criticism  would  not  vary  the  prima 
facie  rule  of  construction.  See,  also,  1 
Roper  on  Leg.  219,  220,  227,  234,  235, 
792  240.  In  Walton  v.  *Waflton,  7  John. 
Ch.  R.  259,  Chancellor  Kent  lays 
down  the  rule  in  these  words:  '^The  courts 
are  so  desirous  of  construing  the  bequest  to 
be  general,  that  if  there  be  the  least  open- 
ing to  imagine,  that  the  testator  meant  to 
give  a  sum  of  money,  and  referred  to  a 
particular  fund  only  as  that  out  of  which 
he  meant  it  to  be  paid,  it  shall  be  construed 
pecuniary,  so  that  the  legacy  may  not  be 
defeated  by  the  destruction  of  the  security." 

In  construing  a  will,  the  enquiry  is,  not 
what  the  testator  meant  to  express,  but 
what  the  words  used  by  him  do  express; 
and,  as  was  said  by  Sir  William  Grant  in 
Attorney  General  v.  Grote,  3  Mer.  R.  316, 
*'to  authorize. a  departure  from  the  words 
of  a  will,  it  is  not  enough  to  doubt  whether 
they  were  used  in  the  sense  which  they 
properly  bear.  The  court  ought  to  be  quite 
satisfied  that  they  were  used  in  a  different 
sense,  and  ought  to  be  able  distinctly  to 
say,  what  the  sense  is  in  which  they  were 
meant  to  be  used.*'  And,  as  was  said  by 
Lord  Eldon  in  the  same  case  (2  Rus.  & 
Myl.  R.  699),  *  individual  belief  ought  not 
to  govern  the  case ;  it  must  be  judicial  per- 
suasion." As  a  general  rule,  the  question 
whether  a  legacy  is  general  or  specific,  is 
to  be  determined  upon  the  face  of  the  will. 
Innes  v.  Jolmson,  4  Ves.  R.  568.  And 
though   it   has  been  held,  that  where  a  tes- 


tator has  described  the  subject  of  the  be- 
quest in  ambiguous  terms,  evidence  of  the 
state  and  value  of  the  property  may  be  re- 
ceived, in  aid  of  the  construction,  to  deter- 
mine whether  a  legacy  is  general  or  specific ; 
Boysv.  Williams,  2  Rus.  &  Myl.  R.  689; 
Attorney  General  v.  Grote,  lb.  699;  it  is 
not  admissible  to  alter  the  meaning  of  the 
words  employed,  when  the  meaning  is  plain, 
or  to  supply  a  reference  to  a  particular  sub- 
ject or  corpus,  when  none  is  imported  by 
the  language  of  the  will.  Parol  evidence 
is  always  admissible  to  ascertain  the  thing 
actually  described,  but  it  is  not  admissible 
to  show  that  the  testator  intended,  by  his 
will,  to  refer  to  a  thing  which  the  will  does 
not  describe.     Pell  v.    Ball,  1   Speers'   Eq. 

K.  4o. 

793  *  Applying  these  rules  to  the  clause 
under  consideration,    it  seems  to  be 

clear,  that  the  bequests  contained  in  it 
cannot  be  regarded  as  specific.  There  is 
no  mention  of  stock  or  bonds.  The  subjects 
of  the  several  bequests  are  described  as  so 
many  dollars ;  in  the  latter  part  of  the  clause 
they  are  referred  to  as  *'the  sums  men- 
tioned." In  the  beginning  of  the  clause, 
the  aggregate  subject  is  spoken  of  as  so 
many  dollars,  the  amount  being  equal  to  the 
sum  of  all  the  several  legacies.  It  is  only 
by  going  out  of  the  will  that  we  find  an 
argument  in  favor  of  holding  the  legacies 
to  be  specific ;  it  is  only  by  going  out  of 
the  will  that  we  find  that  it  was  stock  and 
not  money  that  came  to  the  testatrix  from 
the  estate  of  her  uncle  Fitzhugh  Carter. 
And  even  if  we  consider  the  evidence  relied 
upon,  it  is  by  no  means  conclusive.  The 
testatrix  may  have  chosen  to  consider,  that 
she  had  received  ten  thousand  and  fifty  dol- 
lars in  value  from  her  uncle  Fitzhugh  Car- 
ter's estate,  and  to  give  that  amount,  in 
money,  to  those  among  whom  she  divided 
what  came  from  that  source.  The  fact  that 
the  identical  bonds  derived  from  Fitzhugh 
Carter's  estate  were  kept  by  her  in  a  sepa- 
rate wrapper,  apart  from  her  other  t>onds 
and  stocks,  indicates  nothing  decisive,  if 
indeed  it  can  be  said  to  indicate  anything 
at  all  to  the  purpose.  The  most  that  can 
be  said  of  all  this  evidence  is,  that  it  affords 
a  conjecture,  that  the  testatrix  intended 
by  this  clause  to  give  stock  and  not  money. 
But,  as  we  have  seen,  no  conjecture,  how- 
ever strong  and  plausible,  will  be  suflScient 
to  overrule  the  prima  facie  construction  of 
the  language. 

The  Circuit  court,  therefore,  erred  in 
holding  these  legacies  to  be  specific  legacies 
of  stock.  They  are  money  legacies,  but 
whether  general  of  demonstrative,  it  is  not 
necessary  to  decide,  as  the  estate  is  ample 
to  satisfy  them,  so  that  the  question  whether 
a  special  fund  is  appropriated  to  their  sat- 
isfaction is  unimportant. 

794  *V.  By  another  clause  of  the  will, 
the  testatrix  bequeathed  **my  guar- 
anteed bonds  of  the  James  River  and 
Kanawha  Company,"  to  the  unmarried 
daughters  of  Carter  Braxton  and  Dr.  Corbin 
Braxton.  At  the  date  of  the  will,  she  owned 
certain  bonds  of  the  James  River   and  Ka- 
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nawha  Companj,  the  payment  of  which  was 
gnaranteed  by  the  State  of  Virgfinia,  which 
amounted,  in  the  aggreg'ate,    to  $7,600.     In 
the  year   1860,    an   act  was  passed  by  the 
legislature    of    Virginia    which    provided, 
among  other  things,  that  such  of  the  holders 
of  guaranteed  bonds  of  the  James  River  and 
Kanawha    Company,    as   should   surrender 
them,  should  receive,  in  lieu  thereof,  bonds 
of  corresponding   amount  of  the  State  of 
Virginia.     Sess.  Acts  1859-60,  p.       ,  sec.  4. 
In  pursuance  of  this  act,    Mrs.  Caheil  sur- 
rendered the  bonds  of  the  James  River  and 
Kanawha   Company    held  by   her,    and  re- 
ceived  in   lieu  of   them,    a  corresponding 
amount  of  bonds  of  the   State,    which   she 
held  at  the   time   of  her  death.     It  is  con- 
tended, on   the  part  of  the  legatees  in  this 
clause,  that,  by  the  conversion  of  the  bonds, 
the  legacies  were   adeemed,  and  that  they 
are  entitled  to  receive  money  to  the  nominal 
amount  of  the  bonds,   under  a   subsequent 
clause  of  the  will ;  and  so  the  Circuit  court 
held.    The   clause    referred   to  is  in  these 
words:    '*!   have    specified   in   several    in- 
stances, exactly   what  different  stocks  is  to 
be  given  to  different  persons,    but  in  case 
changes  may  be  made  in  the  location  of  my 
stock,  I  wish  it  distinctly   understood,  that 
out  of  my   general   property,   those  same 
persons   are   to  receive  the  sums  of  money 
specified  as  given  to  them. "  It  is  contended, 
on  behalf  of   those   who  take  the  residuum, 
that  there  was  no  ademption,  and  that  the 
legatees  of  the  guaranteed  bonds  are  entitled 
to  the  State   bonds  into   which  they   were 
converted,  and  have,  therefore,  no  claim  to 
receive  money,  under  the  provision  referred 
to. 

The  general  rule  in  regard  to  specific 
795  legacies  is,  that  '^the  claim  of  the 
legatee  will  be  defeated,  if  the  thing 
specifically  bequeathed  to  him  is  not  in  ex- 
istence at  the  time  of  the  testator's  death ; 
in  that  case,  the  legacy  is  said  to  be 
adeemed.  And  it  seems  to  be  the  better 
opinion,  and  is  now  the  established  rule  in 
England,  that  ademption  depends  on  a  rule 
of  law,  and  not  upon  the  intention  of  the 
testator.  1  Roper  on  Leg.  329,  et  seq. ;  2 
White  &  Tudor  Lead.  Cases,  notes  to  Ash- 
bumer  v.  Macgu^re. 

The  word  ademption,  as  applied  to  specific 
legacies  of  stock,  or  of  money,  or  of  secu- 
rities for  money,  must  be  considered  as 
sjnonomous  with  extinction  or  annihila- 
tion. Where  stock  specifically  bequeathed 
has  been  sold  by  the  testator,  or  where  a 
debt  specifically  bequeathed  has  been  re- 
ceived by  the  testator,  the  subject  of  the 
bequest  is  extinguished  or  annihilated; 
nothing  exists  upon  which  the  will  can 
operate,  and  the  legacy  is  adeemed  and 
gone.  But  ** where  the  thing  specifically 
given  has  been  changed  in  name  and  form 
only,  and  is  in  existence,  substantially  the 
same,  though  in  a  different  shape,  at  the 
time  of  the  testator's  death,  it  will  not  be 
considered  as  adeemed  by  such  nominal 
change. ' '  This  is  the  language  of  the  Eng- 
lish annotators  upon  Ashburner  v.  Mac- 
pire,  2  Wh.  &  Tud.  249.  It  may  be 
illustrated  by  the  following  cases. 


In  Dingwell  v.  Askew,  1  Cox  Eq.  R.  427, 
stock  standing  in  the  name  of  trustees  for 
the  testatrix,  was  specifically  bequeathed, 
and  the  testatrix  subsequently  took  a  trans- 
fer of  the  stock  from  the  trustees  into  her 
own  name.  This  was  held  not  to  be  an 
ademption  of  the  bequest.  In  Roper  it  is 
said,  that  this  case  is  an  authority,  that 
the  transfer  of  a  fund  specifically  be- 
queathed, into  the  names  of  new  trustees, 
will  not  affect  a  specific  bequest.  And  the 
author  supposes  the  case  of  trustees  author- 
ized by  deed  or  will  to  change  securities, 
with  the  concurrence  of  A.,  the  person  who 
was   empowered  to  dispose,  and  had 

796  disposed,  by  will,  *of  the   fund   then 
in  stock,  and  they,  with  his  consent, 

sold  the  stock  specifically  bequeathed,  and 
invested  the  proceeds  upon  a  mortgage ;  and 
he  expresses  the  opinion,  that,  in  such  a 
case,  there  would  be  no  ademption.  In 
Blackwell  v.  Child,  Ambl.  R.  260,  Child, 
the  testator,  who  was  a  partner,  under 
articles  providing  for  a  renewal  of  the  part- 
nership, bequeathed  specifically  his  share, 
described  as  nine-twelfths  of  the  profits  of 
the  partnership.  After  the  date  of  the  will, 
the  articles  of  partnership  expired,  and  the 
partners,  about  a  year  later,  entered  into 
new  articles,  in  which  the  shares  were  di- 
vided into  twenty-four  parts,  fourteen  of 
which  belonged  to  Child.  It  was  held  by 
Lord  Hardwicke,  that  though  the  interest 
of  the  testator  was  varied,  there  was  no 
ademption.  In  Ashburner  v.  Macguire,  2 
Bro.  C.  C.  108,  the  testator  bequeathed  spe- 
cifically to  A.,  for  life,  the  interest  of  a 
bond  due  him,  and,  after  the  death  of  A., 
bequeathed  the  principal  of  the  bond  to  her 
children.  After  the  date  of  the  will,  the 
debtor  became  bankrupt,  and  the  testator 
proved  his  debt  under  the  commission,  and 
received  a  dividend  upon  it.  It  was  held 
by  Lord  Thurlow,  that  the  legacy  was  not 
adeemed,  except  to  the  extent  of  the  divi- 
dend received  out  of  the  bankrupt's  estate 
by  the  testator,  and  he  decreed  that  the 
bond  should  be  delivered  to  the  legatees. 
In  Oakes  v.  Oakes,  15  Eng.  L.  &  Eq.  R. 
193 ;  S.  C.  9  Hare  R.  666,  the  testator  was 
possessed,  at  the  date  of  his  will,  of  certain 
shares  of  the  Great  Western  Railway  Com- 
pany, which  he  bequeathed  specifically. 
Subsequently  these  shares  were,  by  a  resolu- 
tion of  the  company,  under  authority  of  an 
Act  of  Parliament,  converted  into  consoli- 
dated stock.  It  was  held  by  Vice  Chancellor 
Turner,  that  there  was  no  ademption.  He 
said:  *^The  testator  had  this  property  at 
the  time  he  made  bis  will,  and  it  has  since 
been  changed,  in  name  and  form  only.  The 
question  is,  whether  a  testator  has,  at 

797  the  time  of  his  death,  the  *same  thing 
existing,    it    may    be    in  a    different 

shape,  yet  substantially  the  same  thing." 
He  added,  that  he  thought  the  case  was 
stronger  in  favor  of  the  construction  he 
adopted,  because  it  was  not  shown  that  the 
testator,  in  any  respect  concurred  in  the 
conversion  of  the  shares  into  stock.  It  will 
be  observed,  however,  that  this  circum- 
stance was  not  the  ground  of  the  decision. 
In  Walton  v.  Walton,    7   John.    Ch.  R.  259, 
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there  was  a  specific  bequest  of  thirty  shares 
of  the  stock  of  the  Bank  of  the  United 
States.  After  the  date  of  the  will,  the 
charter  of  the  bank  expired,  and  its  assets 
were  conveyed  to  trustees,  who  divided 
them  among"  the  stockholders,  from  time  to 
time,  as  they  were  received. 

The  testator  received   dividends  on    his 
shares,  but  never  disposed  of  them.     It  was 
held  by  Chancellor  Kent,  that,    though   the 
fund   was  varied  and  differently  arranged, 
and  was  diminished  in   value   by  operation 
of  law,  it  was  not  destroyed,  nor  its  identity 
lost,    and   that   there    was,    therefore,    no 
ademption.     In  Ford  v.   Ford,  3   Foster  JR. 
312,    the    testator,  by  a  codicil,  bequeathed 
to  his  wife  all  notes  of  hand  payable  to  him 
at   the  date  of  the  codicil,  which  was  held 
to  be  a   specific   bequest.     At  the  date   of 
the  codicil,  the  testator  held  four  promissory 
notes  signed  by   Samuel    S.   Hill   and   his 
brother.     Subsequently,  during  the  life  of 
the  testator,  these  notes  were  taken  up,  the 
brother   of   Samuel  S.  Hill  was  released  at 
his   own    request,    and    four    other    notes, 
signed  by  Samuel  S.  Hill  alone  and  secured 
by    mortgage,    were   given  in   their  stead. 
The  court,  after  a  discussion   of   numerous 
authorities,    said:    ** Where   the  identity  of 
the  debt  is  not  lost,  where  it  still  preserves 
its  form  substantially,  as  at  the  date  of  the 
will,  where   there  has  been  no  payment  of 
it,  but  only  a  change  of  the  security  for  it, 
there  seems  to  be  no  reason  for  considering 
it  adeemed."    »    »    ♦    »    ♦    <* in  the  present 
case,  the  debt  existing  at  the  date   of  the 
codicil  has  not  been   paid  by  the  substitu- 
tion of  the  new   notes  and  the  mort- 
798      gage    *for   the   original    notes.      Its 
identity  has  not  been   lost,  and  noth- 
ing has  been  accepted  in  satisfaction  of  it. 
There  was  merely  a  change  of  the  security 
and   of  the  evidence  of  the  debt  from  joint 
and  several  notes,  to  notes  secured  by  mort- 
gage. * '    It  was  accordingly  held  that  there 
was  no  ademption.     In  Anthony   v.  Smith, 
Busbee  Eki.  R.  188,  a  testator  bequeathed  to 
his   debtor  the  bond  which  constituted  the 
debt.    After  the  date  of  the  will,  the  testa- 
tor, for  the  convenience  of  other  creditors 
of  the   debtor  who  desired  a  new  deed  of 
trust  to  be  executed,  took   from  him  a  new 
bond,  adding  to  the  principal   the  interest 
that   had   accrued.     The   Court  held,    that 
there  was  no  ademption.    It  said:  ^*Did  the 
subsequent  transactions  between   the  par- 
ties destroy   the  debt,  or  so  change  it  that 
it  could  not  be  known   to  be  the  same?    If 
it  had  been  collected  by   the  testator,  there 
is   no  doubt  that   the  debt  would  be  lost; 
but,  instead  of  being  collected,  it  was  only 
renewed,    and   renewed  only  because   other 
creditors  of  the  plaintiff  desired  a  new  deed 
of  trust   to   be  executed.     It  was  the  same 
debt,  principal  and   interest,    secured  by  a 
new  note.     The  new   security  does  not  an- 
nihilate, but  preserves  the  substance  of  the 
thing   given,    to  wit,   the  debt.     Such  cer- 
tainly   appears   to  be   the  opinion  of  Lord 
Hardwicke   when    he   said,    in   the  case  of 
Blackwell  v.  Child,  *'I  think  it  is  a  specific 
legacy  of  quantity,    bequeathed   out   of   a 


certain  body,  and  if  the  body  be  subsisting 
at  the  death  of  the  testator,  the  debt  shall 
be  paid  out  of  it.  It  was  said  to  be  like  ^the 
novation  of  a  debt,  which  does  not  destroy 
the  legacy  of  the  debt.  * '  In  Gardner  A  als. 
V.  Printup,  2  Barb.  S.  C.  R.  83,  the  testator 
made  a  bequest  which  was  held  to  be  specific, 
of  the  proceeds  of  a  bond  and  mortgage 
which  he  held  against  Briggs  and  Schenck. 
The  bond  was  for  $8,000,  payable  in  six 
annual  instalments,  with  interest.  Pro- 
ceedings having  been  commenced  to  collect 
the  debt,  the  mortgagors  sold  part  of  the 
land  embraced  in  the  mortgage  to  one 
799  *Yost,  for  $5,000,  of  which  $1,700  was 
paid  to  the  testator,  and  the  balance 
of  $3,300  was  secured  by  the  bond  of  Tost 
and  another  party,  executed  directly  to  the 
testator,  and  endorsed  as  a  payment  on  the 
mortgage.  As  between  the  testator  and 
the  mortgagors,  this  bond  was  understood 
to  be  an  absolute  payment  of  the  amount  of 
it;  but  the  lien  of  the  mortgage  upon  the 
part  of  the  land  bought  by  Yost,  was  not 
released,  being  retained  to  secure  the  pay- 
ment of  the  bond.  The  court  held,  that  the 
money  due  upon  Yost's  bond  passed  to  the 
specific  legatee  as  part  of  the  legacy. 

In  Stout  V.  Hart,  2  Halsted  (Law)  R.  418, 
the  testator  made  a  specific  bequest  of  a 
bond  of  Peter  Phillips  and  John  Phillips, 
the  latter  being  a  surety.  After  the  date 
of  the  will,  at  the  request  of  John  Phillips 
and  for  his  accommodation,  and  to  enable 
him  to  secure  and  indemnify  himself  as 
surety,  the  testator  accepted  from  him  a 
new  bond,  executed  by  John  Titus  as  prin- 
cipal, and  said  John  Phillips  as  surety,  and 
gave  up  the  old  bond. 

Subsequently,  Peter  Phillips,  administra- 
tor and  John  Phillips,  by  an  arrangement 
between  them,  ascertained  the  respective 
shares  of  the  debt  which  Peter  Phillips  and 
John  Phillips  ought  to  pay.  The  adminis- 
trators executed  their  bond  to  the  testator 
for  the  share  of  Peter  Phillips,  and  John 
Phillips  and  John  Titus  executed  their  bond 
for  the  share  of  John  Phillips. 

The  court  held,  that  the  legacy  was  not 
adeemed.  This  decision  was,  however, 
made  in  the  year  1801,  and  the  court  ex- 
pressed the  opinion,  that  ademption  was 
wholly  a  question  of  inttintion,  which  it 
understood  to  be  the  settled  doctrine  of  the 
English  courts  at  that  time.  See,  also. 
Doughty  V.  Stillwell,  1  Bradf.  R.  300. 

The  substantial  subject  of  the  bequests  in 
this  clause,  is  the  bonds,  as  evidences  of 
debt,  and  not  as  pieces  of  paper.  The  sub- 
stance of  the  transaction  by  which  the 
James  River  and  Kanawha  bonds 
800  *were  converted  into  State  bonds,  was 
merely  this,  that  one  of  the  original 
parties,  whose  name  was  of  no  value,  was 
released,  and  the  separate  obligation  of  the 
only  solvent  party  accepted,  in  lieu  of  the 
oligation  of  both.  The  debt  due  upon 
the  guaranteed  bonds  has  never  been  paid, 
and  so  the  real  subject  of  the  bequest  has 
never  been  extinguished.  The  State  bonds 
are  only  a  substituted  security  for  the  same 
debt,    and  the   principle   is  the  same  as  if 
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the  James  River  and  Kanawha  bonds  had 
been  renewed,  without  the  gttaranty  of  the 
State,  and  either  with  or  without  other 
secoritj.  The  subject  is  now  known  by 
another  name,  but  it  is  not  necessary  that 
the  subject  shall  continue  the  same  in  name, 
provided  it  continues  the  same  in  substance. 
The  result  is,  that  the  subject  of  the  be- 
quests in  this  case  has,  in  the  lang^uag'e 
qnoted  from  White  &  Tudor,  and  by  them 
adopted  from  Vice  Chancellor  Turner,  been 
'^changed  in  name  and  form  only,  and  is 
in  existence  substantially  the  same,  though 
in  different  shape,"  and  that  there  has, 
therefore,  been  no  ademption,  and  the  lega- 
tees of  the  guaranteed  bonds,  therefore,  take 
the  State  bonds  which  were  substituted  for 
them.  The  clause  of  the  will  above  quoted 
applies  to  the  case  of  such  '*a  change  in 
the  location  of  stock"  as  to  amount  to  an 
ademption,  so  that,  but  for  that  clause,  the 
legatee  would  get  nothing. 

VI.  At  April  term  1863,  the  Circuit  court 
of  Nelson  gave  authority  to  the  executor  to 
invest  the  funds  in  his  hands,  in  registered 
bonds  of  the  Confederate  States,  or  of  the 
State  of  Virginia.  In  pursuance  of  this 
authority,  the  validity  of  which  has  not 
been  controverted,  he  invested  $47,600  in 
Confederate  bonds,  and,  of  course,  the 
amount  has  been  lost.  The  Circuit  court 
held,  that  this  loss  is  chargeable  to  the 
estate,  so  as  to  throw  half  the  loss  on  the 
Skipwiths.      The    Skipwiths   complain    of 

this,  and  say,  that  this  investment 
801     ♦was   not  made  for  them;  that  they 

were  ready  to  receive,  and  did  receive, 
what  was  offered  to  them ;  and  that  it  was 
not  their  fault,  that  the  next  of  kin,  who 
were  entitled  to  the  other  half  of  the  re- 
siduum, were  not  forthcoming,  or  did  not  or 
could  obtain  their  share. 

There  is  no  foundation  for  this  complaint. 
It  was  not  the  fault  of  the  next  of  kin,  that 
they  did  not  receive  any  part  of  the  Con- 
federate money  in  the  hands  of  the  executor. 
It  was  never  offered  to  them.  What  re- 
mained in  the  hands  of  the  executor  be- 
longed to  the  estate,  and  its  loss  was  the 
loss  of  the  estate. 

VII.  Skipwith  received,  at  different  times, 
from  the  executor,  in  Confederate  money, 
the  sum  of  $73,910,  on  account  of  the  half 
of  the  residuum  to  which  he  was  entitled, 
as  trustee  for  his  children.  The  Circuit 
court  held,  that  in  the  division  now  to  be 
made,  this  sum  must  be  charged  at  its 
actual  value  in  the  present  currency,  esti- 
mated at  $17,239  76.  The  next  of  kin  insist, 
that  it  should  be  charged  at  its  full  nominal 
amount,  and,  in  support  of  this  position, 
they  allege  that  Skipwith  is  to  blame  for 
their  receiving  nothing,  and  seem  to  inti- 
mate that  there  was  something  like  collu- 
sion between  him  and  the  executor. 

If  this  claim  should  be  allowed,  the  result 
would  be,  that  the  next  of  kin,  in  the  divi- 
sion of  good  money  now  to  be  made,  would 
i^ceive  $73,910  before  Skipwith  would  re- 
ceive anything,  though  what  Skipwith  has 
heretofore  received  was  only  equivalent  to 
$17,239  76  in  good  money.     In  other  words. 


the  next  of  kin  would  get  $73,910  of  good 
money,  as  the  equivalent  of  Skipwith 's 
$73,910  of  Confederate  money,  or  $73,910  as 
the  equivalent  of  $17,239  76;  thus  giving 
them,  in  round  numbers,  $56,000  more  than 
he  gets,  though  he  is  entitled  to  just  the 
same  as  the3'  are.  This  would  be  gross  in- 
justice. There  is  no  evidence  of  any 
collusion  between  Skipwith  and  the 
802  executor.  Skipwith  *received,and  had 
a  right  to  receive,  what  he  could  get 
in  Confederate  money,  but  it  was  no  fault 
of  his  that  the  next  of  kin  got  nothing. 
They  got  nothing,  because  the  names  of 
most  of  them  and  the  proportions  in  which 
they  were  entitled,  were  unknown.  And 
there  is  no  evidence  that  any  of  those  who 
were  known,  made  an  effort  to  get  a  part 
of  the  Confederate  money. 

As  to  the  suggestion  that  Skipwith  may 
have  invested  the  Confederate  money  to 
advantage,  and  realized  from  it  more  than 
its  value  in  the  present  currency,  there  is 
nothing  in  the  record  to  show  that  he  prob- 
ably did  so.  There  was  no  such  suggestion 
made,  and  no  enquiry  on  the  subject  was 
asked  in  the  Circuit  court.  The  suggestion 
comes  too  late. 

VIII.  By  the  second  clause  of  her  will, 
the  testatrix  bequeathed  to  Smyth  Lee, 
one-half  the  ** Virginia  stock"  she  might 
own  at  the  time  of  her  death.  The  Circuit 
court  held,  that  this  was  a  general  or  fluc- 
tuating legacy,  and  that  it  must  be  taken 
in  subordination  to  the  legacies  in  the  first 
clause,  which  were  held  to  be  specific  lega- 
cies of  State  stock. 

It  has  already  been  held  that  the  legacies 
in  the  first  clause  are  money  legacies  and 
not   specific   legacies  of  stock ;  so  that  the 

? articular  ground  of  this  decision  fails. 
*he  bequest  to  Smyth  Lee,  however,  is  not 
of  one-half  of  each  State  bond  of  which  the 
testatrix  might  be  possessed  at  her  death, 
but  of  the  half  of  the  aggregate  of  all  the 
bonds  of  which  she  might  be  then  pos- 
sessed. It  would  seem  to  follow,  therefore, 
that  in  ascertaining  what  is  the  amount  or 
quantity  of  this  half  we  must  embrace  all 
in  the  computation,  though  part  may  be 
specifically  bequeathed.  But  that  is  un- 
important, for  there  is  no  specific  bequest 
of  State  bonds  in  the  will.  The  State  bonds 
which  were  taken  in  place  of  the  guaranteed 
bonds,  pass  to  the  specific  legatees  of  those 
latter  bonds.  But  these  State  bonds  are  thus 
regrarded  as  being  still,  in  effect,  guar- 
803  anteed  ^bonds.  They  ought  not, 
therefore,  to  be  counted  as  State 
bonds  in  computing  what  Smyth  Lee  is  en- 
titled to. 

It  is  further  insisted,  on  behalf  of  Smyth 
Lee,  that  the  Circuit  court  erred  in  holding 
that  $34,000  of  State  stock,  which  it  is  said 
had  been  loaned  to,  or  deposited  with,  the 
Howardsville  Bank  by  the  testatrix,  should 
not  be  embraced  in  computing  the  amount 
or  quantity  of  such  stock  held  by  her  at  her 
death.  This,  of  course,  depends  upon  the 
question,  whether  that  stock  belonged  to 
the  testatrix  at  her  death.  The  evidence 
is,  that  Mr.  Hartsook,  who  was   the   agent 
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of  the  testatrix,  and  cashier  of  the  Howards- 
ville  Bank,  made  use  of  her  money,  with 
her  consent,  in  purchasing*  State  stock, 
which  was  transferred  by  the  sellers  to  the 
bank,  and  deposited  by  it  with  the  treasurer 
of  the  State  to  secure  its  circulation.  This 
was  done  under  an  agreement  with  the 
testatrix,  that  the  bank  should  pay  the  taxes 
on  the  stock,  and  pay  to  her  the  whole  of 
the  interest  upon  it,  and  *  that  when  she 
should  require  it,  the  bank  should  redeem 
the  stock  and  deliver  it  to  her,  or  deliver 
her  an  equal  amount  of-  like  stock. 

It  appears  from  this  evidence  that  there  | 
was  no  loan  or  deposit  of  stock  by  the  tes- 
tatrix. The  stock  was  bought  with  her 
money,  but  it  was  not  bought  in  her  name, 
nor  for  her,  and  never  belonged  to  her.  She 
had,  according  to  the  terms  of  the  contract, 
a  right  to  demand  from  the  bank  an  amount 
of  stock  equal  to  what  was  bought  with  her 
money,' and  if  the  bank  failed  to  comply 
with  this  demand,  she  had  her  remedy  in 
damages.  But  it  was  nothing  more  than  a 
loan  of  money,  with  a  special  agreement  as 
to  the  manner  in  which  the  loan  should  be 
repaid.  It  is  clear,  therefore,  that  the  Cir- 
cuit court  was  right  in  refusing  to  give  to 
Smyth  Lee  any  part  of  this  claim  against 
the  Howardsville  Bank. 

The  decrees  appealed  from  must  therefore 
be  reversed,  and  the  cause  remanded. 
804         *The  decree  is  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 

1.  That  the  legacies  bequeathed  to  Mrs. 
Hill  Carter  of  Shirtey,  and  others,  in  the 
first  clause  in  the  will  of  Mary  W.  Cabell, 
dec'd,  are  legacies  of  money,  and  not  spe- 
cific legacies  of  State  bonds  or  stock,  as 
held  by  the  said  Circuit  court,  and  the  said 
District  court ;  but  whether  the  said  lega- 
cies are  general  or  demonstrative,  it  is  not 
necessary  to  decide,  inasmuch  as  the  estate 
is  ample  to  satisfy  the  said  legacies ;  so 
that  it  is  not  important  to  enquire  whether 
a  particular  fund  is  appropriated  to  their 
satisfaction. 

2.  That  under  the  bequest  in  the  second 
clause  of  said  will,  Smyth  Lee  is  entitled 
to  an  amount  or  quantity  of  bonds  of  the 
State  of  Virginia,  out  of  those  left  by  the 
testatrix,  equal  to  the  half  of  the  whole 
amount  of  such  bonds  belonging  to  the  tes- 
tatrix at  the  time  of  her  death ;  and  that  in 
ascertaining  the  whole  amount  of  said 
bonds,  to  one-half  of  which  amount  the  said 
Smyth  Lee  is  entitled,  all  the  bonds  of  the 
State  of  Virginia  belonging  to  the  testatrix 
at  the  time  of  her  death,  are  to  be  taken  into 
the  estimate,  except  the  $7,600  of  State 
bonds  received  by  the  testatrix  in  the  place 
and  stead  of  the  guaranteed  bonds  of  the 
James  River  and  Kanawha  Canal  Company, 
and  that  those  bonds  should   not   be  so  em- 

•  braced. 

3.  That  the  bequests  of  guaranteed  bonds 
of  the  James  River  and  Kanawha  Canal 
Company  to  the  unmarried  daughters  of 
Carter  Braxton  and  Corbin  Braxton  are 
specific  legacies;  and  that  the  same  were 
not  adeemed  by  the  surrender  by   the  testa- 


trix to  the  State  of  Virginia  of  the  said 
James  River  and  Kanawha  Canal  Com- 
pany's bonds  and  the  acceptance  by  her,  in 
lieu  thereof,  of  bonds  of  equal  amount  of 
the  State  of  Virginia,  and  that  the  said 
legatees  are  therefore,  entitled  to  the  said 
State  bonds  in  the  place  and  stead  of 
d05  said  *canal  bonds;  and  that  they  are 
not  entitled  to  receive  the  nominal 
amount  of  such  bonds  in  money,  as  held  by 
the  said  Circuit  court  and  by  the  said  Dis- 
trict court. 

The  court  is,  therefore,  of  opinion,  that 
the  said  decrees  of  the  said  Circuit  court 
and  the  said  decree  of  the  said  District 
court  are  erroneous  in  the  several  particu- 
lars hereinbefore  set  forth,  and  that  there 
is  no  other  error  therein. 

Therefore  it  is  adjudged,  ordered  and  de- 
creed, that  the  said  decree  of  the  said  Dis- 
trict court,  and  the  said  decree  of  the  said 
Circuit  court  rendered  May  8,  1868,  be  and 
the  same  are  hereby  reversed  and  annulled, 
so  far  as  the  same  are  hereinbefore  declared 
to  be  erroneous,  and  that  they  be  afifirxned 
in  all  other  respects.  And  this  court  pro- 
ceeding to  render  such  decree  as  the  said 
District  court  ought  to  have  rendered,  it  is 
further  ordered  that  the  said  decrees  of  the 
said  Circuit  court  from  which  the  appeal 
was  taken  to  the  said  District  court,  be  re- 
versed and  annulled,  so  far  as  the  same  are 
inconsistent  with  the  principles  of  this  de- 
cree; and  that  the  same  be  in  all  other 
respects,  affirmed.  And  the  cause  is  re- 
manded to  the  said  Circuit  court  to  be  fur- 
ther proceeded  in,  in  conformity  to  this 
decree. 

And  the  court  doth  further  adjudg>e  and 
order  that  the  appellants  in  each  ot  these 
appeals  pay  to  the  appellees  their  costs  by 
them  expended  in  the  defence  of  said  ap- 
peals respectively;  which  is  ordered  to  be 
certified  to  the  said  Circuit  court. 

On  motion  of  the  counsel  of  C.  C.  Lee 
and  others,  next  of  kin  of  M.  W.  Cabell, 
dec'd,  it  is  ordered  that  nothing  in  this 
decree  shall  prevent  the  said  next  of  kin  or 
any  other  party  interested  from  asserting- 
by  proper  proceedings  any  claim  they  may 
be    advised    to  assert  ag-ainst  D.  J.  Hart- 

sook  executor  of  M.  W.  Cabell, 
806      *dec'd,  on  account  of  his  transactions 

as  such  executor. 

Decree  reversed  in  part,  and  affirmed  in 
part. 


807        *Cousins  v.  The  Commonwealth. 

April  Term.  1870,  Richmond. 


Statute— AsMssment  of  Taxes— Inforoistlon —What  It 
Must  Allege.*— An  information  under  the  let  section 
of  the  act  of  February  18th.  IBM.  Seas.  Acta  IMMW, 
p.  Se,  ch.  2,  in  relation  to  the  assessment  of  taxes 
on  licenses,  mast  allege  that  the  sale  was  '"for 

•Indictment  under  Statute.— In  Ck>m.  v.  Hampton.  8 
Oratt.  600,  the  court  said:  'It  is  a  general  rule,  tliat 
indictments  upon  statutes  must  state  all  the  clrcam- 
stances  which  constitute  the  definition  of  the  offence 
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profit  or  on  commission,  or  for  other  compensa- 
tloQ."  or  it  will  be  fatally  defective  on  demurrer, 
or  on  motion  In  arrest  of  Judirmentt 

At  the  May  term  1867  of  the  Circuit  court 
of  Franklin  countj^  the  attorney  for  the 
Commonwealth  filed  an  information  founded 
on  a  presentment  of  the  grand  jury,  against 
Wm.  B.  Whitesides,  John  Cousins  and  I#ee 
Sammona,  **that  they,  on  the  26th  day  of 
August  1866,  at  Bethel  church  in  the  said 
county  of  Franklin,  did  sell  ^oods,  wares 
and  merchandise  without  having  obtained 
the  license  required  by  law  therefor,  against 
the  peace, ' '  &c. 

The  case  was  sent  to  the  County  court  of 
Franklin  for  trial ;  and  there  Cousins  ap- 
peared, and  demurred  to  the  information ; 
bnt  the  court  overruled  the  demurrer.  He 
then  pleaded  not  guilty,  on  which  issue  was 
joined ;  and  upon  the  trial  the  jury  found 
the  defendant  guilty,  and  assessed  his  fine 
at  five  hundred  dollars ;  and  the  court  ren- 
dered a  judgment  thereon. 

On  the  trial,  several  questions  were  raised 
by  the  defendant ;  but  they  were  not  passed 
npon  by  this  court ;  and  therefore  need  not 
be  stated.  He  also  moved  the  court  to  arrest 
the  judgment,  because  the  information  does 
not  charge  that  the  defendant  sold  the 
goods,    wares    and     merchandise    without 

lo  the  act  so  as  to  brinff  the  defendant  precisely 
wltliin  it" 

In  Boyd  ▼.  Com.,  77  Va.  64,  the  court  said:  *lt  Is  a 
familiar  and  elementary  principle  of  criminal  plead- 
ing that  an  indictment  upon  a  statute  must  state  all 
the  drcumstances  which  constitute  the  definition  of 
the  offence  in  the  act,  so  as  to  briuff  the  defendant 
preci8ely  within  it.  If  the  indictment  may  be  true, 
and  still  the  accused  may  not  be  guilty  of  the  offence 
described  in  the  statute,  the  indictment  is  insuffi- 
cient So.  where  the  definition  of  an  offence, 
whether  it  be  at  common  law  or  by  statute,  includes 
generic  terms,  it  \a  not  sufficient  that  the  indictment 
shall  charge  the  offence  in  the  same  generic  terms  as 
in  a  definition;  butit  must  state  the  species— it  must 
descend  to  particulars." 

In  many  cases,  indictments  brought  under  author- 
ity of  statutes  have  been  pronounced  fatally  defect- 
ire  because  some  averment  made  essential  by  the 
statute  has  been  omitted.  See  Feas's  Case,  2  Gratt 
61:  Young's  Case,  15  Oratt  804;  Hampton's  Case,  8 
Gratt  »0;  Bowers  Case,  5  Oratt  804;  Old's  Case,  18 
Gratt  915;  Morgan's  Case,  26  Oratt  902;  Bailey  v. 
Com..  78  Va.  19. 

See  Taylor  v.  Com.,  20  Oratt  825.  for  a  case  where 
tbe  Indictment  was  held  not  fatally  defective  on 
account  of  an  immaterial  omission. 

In  Dull  T.  Com..  25  Oratt  974,  the  court  citing  the 
principal  case,  said :  '*It  is  certainly  safer  and  better. 
in  a  prostecution  for  a  statutory  offence,  to  describe 
the  offence  in  the  indictment  in  the  very  language 
in  which  it  is  described  in  the  statute."  See  also, 
Suie  V.  Riffe,  10  W.  Va.794;  Com.  v.  Young.  15  Oratt 

Hffi  iMin 
UH  UQQ, 

An  indictment  which  charges  an  offence  in  the 
language  of  the  statute,  will  not  beheld  bad  because 
It  contains  surplus  matter.  State  v.  Hall,  26  W.  Va. 
286. 

tSee  the  opinion  of  the  court  for  the  act 


806  having*  obtained  a  license  to  *sell  the 
same  as  a  merchant.  But  the  court 
overruled  the  motion ;  and  the  defendant 
excepted. 

The  defendant  carried  the  case  to  the  Cir- 
cuit court,  where  the  judgment  was  aflSrmed. 
And  he  then  obtained  a  writ  of  error  to  this 
court. 

The  cause  was  argued  on  all  the  points 
made  in  the  record,  but  this  court  considered 
only  the  objection  to  the  information. 

Ould  &  Carrington,  for  the  appellant : 

1.  The  information  charges  that  the  said 
Cousins  did,  *^ on  the  26th  day  of  August 
1866,  at  Bethel  church,  in  the  said  county 
of  Franklin,  sell  goods,  wares  and  mer- 
chandise, without  first  having  obtained  the 
license  required  by  law  thereior. '  * 

The  law  under  which  the  information  was 
framed,  was  passed  on  the  13th  of  February 
1866.  The  information  charges  an  offence 
against  the  1st  section  of  that  law,  which 
requires  a  merchant's  license  to  sell  personal 
property.  The  language  of  that  section  is 
as  follows:  '*No  person  shall,  without  a 
license  authorized  by  law,  sell,  contract  to 
sell,  or  offer  to  sell,  for  himself  or  for  others, 
for  profit  or  on  commission,  or  for  other 
compensation,  any  personal  property  by 
deed  or  other  writing,  by  delivery,  sample, 
card,  or  other  representation,  including  as 
such  coal  oil,  salt  and  copperas  water,  ex- 
cept as  follows,  to  wit:"  and  then  follows 
certain  exceptions  of  persons  and  mer- 
chandise in  the  same  section.  See  Acts 
of  1865-'66,  page  32.  The  license  required 
by  this  section  is  familiarly  known  as 
**a  merchant's  license,"  because  of  its 
distinguishing  words,  **for  profit  or  on 
commission,  or  for  other  compensation." 
The  information  leaves  out  these  essential 
words,  and  simply  charges  the  defendant 
with  selling  goods,  wares  and  merchandise 
without  a  license.  A  person  might  sell 
goods,  wares  and  merchandise,  not  even 
within  the  excepted  cases,  and  yet  not 
809  offend  ^against  this  statute.  If  a  law- 
yer were  to  sell  to  one  of  his  brethren 
a  volume  of  Reports  at  the  price  which  he 
gave  for  it,  it  would  hardly  be  an  offence 
within  the  meaning  of  the  act,  but  yet  it 
would  be  covered  by  the  language  of  the 
information.  In  Hampton's  case,  3  Gratt. 
590,  it  was  held,  ^^hat  indictments  upon 
statutes  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offence 
in  the  act,  so  as  to  bring  the  defendant 
precisely  within  it."  In  that  case  the  in- 
formation left  out  the  words,  **otherwise 
than  is  in  the  statute  expressly  provided," 
the  act  itself  making  the  sale  of  ardent 
spirits  penal,  otherwise  than  is  in  the  stat- 
ute expressly  provided.  An  essential  in- 
gredient of  the  offence,  as  it  is  described  in 
the  statute,  is  omitted  in  the  information, 
to  wit:  that  the  sale  was  **for  profit  or  on 
commission,  or  for  other  compensation. " 
It  is  such  a  fact  in  the  case  that  makes  it 
a  merchant's  transaction,  and  demands  a 
license.  These  words  are  certainly  as  es- 
sential in  defining  the  offence,  as  the 
omitted  words  in  Hampton's  case.     Besides, 
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the  rule  is  very  string'ent,  that  a  statutory 
offence  should  be  described  in  the  words  of 
the  statute.  It  is  dangerous  even  to  resort 
to  circumlocution,  where  the  words  used 
are  equivalent.  But  everywhere  the  rule  is 
invariable,  that  everything  which  is  named 
in  the  statute,  as  a  constituent  of  the 
offence,  must  be  expressly  charged.  In 
Howel's  case,  5  Gratt.  664,  the  court  says: 
**In  indictments  for  statutory  offences,  the 
language  of  the  statute  defining  the  offence 
should  be  strictly  followed." 

2.  In  Hill's  case,  5  Gratt.  682,  the  Court 
of  Appeals  held,  that  ** where  exceptions 
are  in  the  enacting  part  of  a  law,  it  must 
be  charged  that  the  defendant  is  not  within 
any  of  them,"  but  that  a  defendant  must 
claim  for  himself  the  benefit  of  a  *  ^proviso. ' ' 
The  same  doctrine  was  substantially  held 
in  Hampton's  case.  In  the  enacting  part  of 
the  statute  on  which   this   information  was 

founded,  there  are  specified  exceptions 
810      as  to  ^persons  and   things.     Yet  it  is 

not  charged  that  the  defendant  is  not 
within  any  of  them.  The  doctrine  of  Hill's 
and  Hampton's  cases  is  sustained  in  every 
State. 

The  Attorney  General,  for  the  Common- 
wealth : 

In  Hill's  case,  5  Gratt.  682,  it  was  held 
that  an  indictment  for  selling  by  retail, 
rum,  brandy,  &c.,  without  a  license,  was 
good  under  the  3rd  section  of  the  act  of 
1839-40,  Sess.  Acts,  ch.  2,  p.  5,  though  it 
did  not  negative  the  exceptions  contained 
in  the  proviso  in  the  4th  section.  In  the 
Act  of  1865-66,  p.  32,  it  is  provided  that  no 
person  shall,  without  a  license  authorized 
by  law,  sell,  contract  to  sell,  or  offer  to  sell, 
for  himself  or  for  others,  for  profit  or  on 
commission,  or  for  other  compensation,  any 
personal  property,  &c.  The  information 
charges  that  Cousins  sold  goods,  &c.,  at  a 
particular  place  on  a  certain  day,  without 
having  a  license;  and  this  implies  that  he 
sold  them  for  compensation.  If  he  did  not 
sell  for  compensation,  it  was  for  him  to 
prove  it. 

There  are  two  offences  created  by  the 
statute ;  one  the  selling  as  a  merchant ;  the 
other  selling  as  a  peddler,  without  license. 
We  charge  that  the  appellant  sold  as  a  mer- 
chant. The  information  charges  but  one 
sale  at  one  place.         ^ 

The  court  will  not  quash  an  information 
or  indictment  on  motion,  unless  it  is  clear 
the  court  has  not  jurisdiction  to  try  it. 
Lf edge's  case,  6  Gratt.  699. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Franklin  county,  affirm- 
ing a  judgment  of  the  County  court  of  that 
county,  whereby  the  Commonwealth  recov- 
ered against  the  plaintiff  in  error  a  fine  of 
five  hundred  dollars  and  costs  of  the  prose- 
cution. The  information  on  which  the 
judgment  was  obtained  was  against  the 
plaintiff     and     two     others,    and   charged ' 


811  *that  they,  *  'on  the  26th  day  of  August 
1866,    at   Bethel    church    in   the   said 

county  of  Franklin,  did  sell  goods,  wares 
and  merchandise,  without  having  first  ob- 
tained the  license  required  by  law  therefor, 
against  the  peace  and  dignity  of  the  Com- 
monwealth of  Virginia."  The  information 
seems  to  have  been  founded  on  the  first  sec- 
tion of  the  act  passed  February  13,  1866, 
Sess.  Acts  1865-6,  p.  32,  chap.  2,  which  is 
in  these  words:  '*No  person  shall,  without 
a  license  authorized  by  law,  sell,  contract 
to  sell  or  offer  to  sell,  for  himself  or  for 
others,  for  profit  or  on  commission,  or  for 
other  compensation,  any  personal  property 
by  deed  or  other  writing,  by  delivery,  sam- 
ple, card  or  other  representation,  including 
as  such,  coal  oil,  salt  and  copperas  water, 
except  as  follows,  to  wit:"  and  then  follow 
the  exceptions.  There  was  a  demurrer  to 
the  information,  which  was  overruled.  And 
there  was  a  motion  in  arrest  of  judgment, 
which  was  also  overruled.  Several  ques- 
tions arose  in  the  case,  which  are  set  forth 
in  the  assignment  of  errors  in  the  petition, 
but  it  is  only  necessary  to  notice  one  of 
them,  which  arises  both  on  the  demurrer 
and  on  the  motion  in  arrest  of  judgment. 
That  question  is,  whether  the  information 
is  fatally  defective,  in  not  charging  the 
sale  to  have  been  made  *'for  profit  or  on 
commission,  or  for  other  compensation," 
in  the  words  of  the  statute? 

We  think  these  are  material  words  in  the 
statutory  description  of  the  offence.  The 
statute  does  not  prohibit  the  mere  sale  of 
personal  property  without  a  license,  but 
such  a  sale  '^for  profit  or  on  commission, 
or  for  other  compensation."  It  is  neces- 
sary, therefore,  in  an  information  or  in- 
dictment on  this  statute  to  charge  that  the 
sale  was  for  profit,  or  on  commission,  or 
for  other  compensation,  in  order  to  show 
that  the  statute  has  been  violated.  This  is 
according  to  a  well  settled  principle  of  law 
in  regaM  to  pleading  in  criminal  cases, 
which  has  been  repeatedly  and  recently 

812  recognized  by  *this   court.     Common- 
wealth V.  Peas,  4  Leigh  692,  2  Gratt. 

629 ;  Same  v.  Hampton,  3  Gratt.  590 ;  Howel 
V.  The  Commonwealth,  5  Id.  664 ;  Common- 
wealth V.  Young,  IS  Id.  664;  Old  v.  The 
Commonwealth,  18  Id.  915. 

We  therefore  think  that  the  information 
is  fatally  defective,  for  the  reason  afore- 
said ;  that  both  the  demurrer  to  the  infor- 
mation and  the  motion  in  arrest  of  judgment 
ought  to  have  been  sustained ;  and  that  the 
judgments,  both  of  the  Circuit  and  County 
courts,  ought  to  be  reversed. 

The  judgment  was  as  follows : 

It  seems  to  the  court,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  a  fatal  defect  in  the  information 
in  this  case,  which  was  a  sufficient  ground 
for  sustaining  the  demurrer  to  the  said  in- 
formation, and  the  motion  in  arrest  of 
judgment ;  and  that  the  judgments,  both  of 
said  Circuit  court  and  of  the  said  County 
court  are  erroneous.  Therefore,  it  is  con- 
sidered, that  the  said  judgment  of  the  said 
Circuit    court    be    reversed    and    annulled. 
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And  this  court  proceedings  to  enter  such 
judgment  as  the  said  Circuit  court  oug-ht  to 
have  entered,  it  is  further  considered  that 
the  said  judgment  of  the  said  County  court 
be  also  reversed  and  annulled,  and  that  the 
said  plaintiff  •  be  discharged  from  further 
prosecution  on  the  said  information,  and 
go  thereof  without  day.  Which  is  ordered 
to  be  certified  to  the  said  Circuit  court. 

Judgment  reversed. 


813  *Sledd  v.  The  Commonwealth. 

April  Term.  187D.  Richmond. 
(Absent,  Chbistian.*  J.) 

I.  iBdirtMtiut— node  of  Stating  Time  of  Offeace— Un- 
fwantlaLt— Since  the  act.  Code,  ch.  207, 1 11.  no  mode 
of  statinff  the  time  of  an  offence  in  an  indictment 
or  presentment  can  vitiate  it 

a.  Act  of  April  i9«  '67*  I  aa— Applies  to  Butcher^— A 
batcher  carrying  on  bis  business  in  the  markets 
of  a  dty.  who  iroes  out  into  a  county  and  buys  cat^ 
tie,  sheep  or  boffs,  and  butchers  the  animals  and 
sells  the  meat  at  his  stall  in  the  market,  comes 
within  the  provisions  of  the  act  of  April  19th.  1867, 
Is,  Sess.  Acts  1867,  p.  822.  in  relation  to  assess- 
ment of  taxes  on  licenses,  and  must  take  oat  a 
license  for  so  bnyinir.l 

3.  Verdict— Aawnd— When.— The  Jury  may  amend 
their  verdict  at  any  time  before  they  are  dis- 
charired. 

4.  Prcseatmeat  of  Three  Counts— Verdict  on  First 
Ceaat—JadKinoat.— There  beinir  three  counts  in  a 
presentment,  and  the  Jury  havinff  found  the  de- 
fendant guilty  on  the  first  count  and  assessed  his 
fine,  and  not  guilty  on  the  second  and  third 
connts,  the  Judgment  should  be  for  the  Common- 
wealth on  the  first  count,  and  for  the  defendant 
on  the  second  and  third  counts. 

5.  SesM— Saoie— Oeaeral  Jadgmeot— In  such  case 
there  having^  been  a  general  Judgment  for  the 
Commonwealth,  this  court  will  amend  and  affirm  it 

At  the  August  term  1867  of  the  County 
conrt  of  Henrico,  the  g^nd  jury  presented 
Wm.  W.  Sledd,  first,  that  within  two  years 
last  past,  in  said  county,  iie  did,  without  a 
license  authorized  by  law,  unlawfully  can- 
vass the  said  county  for  the  purpose  of 
buying  and  offering  to  buy,  and  did  actually 
buj,  certain  matter  of  subsistence  for  man, 
to  wit :  cattle,  sheep  and  hogs,  not  for  his 
own  use  or  for  the  use  of  his  family. 

814  *There  was  a  second  and  third  count 
in  the  presentment.    The  second   for 

buying  and  selling  cattle  for  profit,  and  not 
for  feeding  and  grazing  for  as  long  as  two 
months,  without  a  license ;  and  the  third 
was  for  selling  cattle  for  others  on  a  com- 
mission for  profit,  without  a  license. 

The  defendant  appeared  and  demurred  to 
the  presentment  and  each  count  thereof; 
and  also  pleaded  not  guilty.  But  the  court 
overruled  the  demurrer  to  the  presentment ; 
and  the  jury,  under  the  instructions  of  the 

*He  had  decided  the  case  in  the  Circuit  court 
tSee  Frommer  v.  City  of  Richmond,  81  Qratt  649. 
tSee  Eobertson*s  Case  (Va.),  20  S.  E.  Rep.  868. 
iSee  the  act  in  the  opinion  of  Jonrss,  J. 


court,  found  the  defendant  guilty  under  the 
first  count  of  the  presentment,  and  assessed 
his  fine  at  ten  dollars ;  and  found  him  not 
guilty  on  the  second  and  third  counts. 

During  the  progress  of  the  trial,  the  de- 
fendant took  two  bills  of  exception  to  the 
rulings  of  the  court.  It  appeared  from  the 
evidence,  that  Sledd,  at  various  times  and 
places,  and  among  others,  at  the  State  scales 
and  dividing  pens,  near  the  city  of  Rich- 
mond, and  at  the  end  of  the  Brooke  turn- 
pike, five  miles  from  the  city,  in  Henrico 
county,  did  buy  and  offer  to  buy  cattle, 
sheep  and  hogs,  and  at  various  times  within 
two  years,  prior  to  this  presentment,  and 
since  the  passage  of  the  act  of  assembly 
concerning  the  assessment  of  taxes  on 
licenses,  passed  February  13th,  1866,  and 
April  19th,  1867,  and  down  to  the  time  of 
making  the  presentment;  and  went  to  said 
places  for  the  purpose  of  buying  the  live 
stock  of  said  description,  of  any  and  all 
persons  from  whom  he  could  buy  them, 
without  a  license  to  canvass  the  county  of 
Henrico  under  the  acts  of  February  13th, 
1866,  and  April  19th,  1867. 

And  it  further  appeared  that  Sledd  had, 
for  many  years  carried  on  the  business  of 
a  butcher  at  the  markets  in  the  city  of 
Richmond,  that  he  had  regularly  paid  the 
dues  and  taxes  assessed  by  the  city  author- 
ities, consisting  of  stall  rents  and  other 
charges ;  and  had  paid  his  internal  revenue 
tax  to  the  United  States  as  and  for 
815  *a  butcher  carrying  on  said  employ- 
ment ;  and  was  a  butcher  carrying  on 
his  business  in  the  said  city  at  the  time 
when  he  bought  and  offered  to  buy  live  stock 
as  aforesaid  in  said  county  for  his  busi- 
ness as  a  butcher,  and  that  he  slaughtered 
the  same  and  converted  them  into  butcher's 
meat  for  sale  at  his  stall  in  the  market ;  and 
he  did  not  sell  them  as  live  stock. 

The  head  of  the  Brooke  turnpike  is  on  the 
road  leading  from  the  State  scales  or  divid- 
ing pens,  and  is  a  place  of  common  resort 
for  butchers,  hucksters  and  others,  to  meet 
the  vendors  of  live  stock,  chickens,  eggs, 
butter  and  other  provisions  for  the  market 
of  Richmond.  Stock  and  provisions  are 
commonly,  bought  and  sold  at  that  place, 
and  often  on  the  road  between  that  place 
and  the  city. 

When  the  evidence  had  been  introduced, 
the  attorney  for  the  Commonwealth  moved 
the  court  to  instruct  the  jury  as  follows: 
If  the  jury  shall  believe  from  the  evidence, 
that  the  defendant,  Wm.  W.  Sledd,  at  dif- 
ferent times  during  the  two  years  next 
before  this  presentment  was  made,  and 
since  the  13th  of  February  1866,  and  since 
the  19th  of  April  1867,  went  into  different 
places  in  the  county  of  Henrico,  for  the 
purpose  of  buying  or  offering  to  buy,  and 
did  offer  to  buy,  and  actually  buy,  calves, 
and  other  cattle,  or  skeep  or  hogs,  at  such 
times  and  places,  from  any  persons  who 
had  the  same  for  sale,  upon  the  best  terms 
the  said  Sledd  could  obtain,  and  not  for  his 
own  use  or  for  the  use  of  his  family,  but 
to  be  killed  and  sold  for  human  food,  and 
that  the  defendant  had  no  license  to  canvass 
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said  county  under  the  provisions  of  the  act 
passed  the  13th  of  February  1866,  or  of  the 
act  passed  the  19th  day  of  April  1867,  then 
they  should  find  the  defendant  g^uilty  under 
the  first  count  of  the  presentment;  even 
thoug^h  they  should  further  believe  from  the 
evidence,  that  the  defendant  was,  during* 
all  the  said  period  of  two  years,  a  reg^ular 
butcher,  carrying*  on  his  business  as 

816  such   in    the  *markets   of  the  city  of 
Richmond,    under  authority    of   said 

city;  and  that  he  boug^ht  said  calves  and 
other  cattle,  sheep  and  hog's,  for  the  pur- 
pose of  slaughtering  them  and  selling*  them 
at  his  stall  or  stalls  in  said  market,  in  the 
prosecution  of  his  said  business  of  a  butcher ; 
and  that  he  did  so  slaughter  and  sell  them. 
This  instruction  the  court  g'ave ;  and  the 
defendant  excepted. 

After  the  foregoing  instruction?  were 
given,  which  was  on  Saturday  the  10th  of 
October,  the  jury  were  sent  out  to  consider 
of  their  verdict,  and  failing  to  agree,  they 
were  adjourned  over  to  the  15th  of  the 
month;  to  which  the  defendant  objected, 
but  the  objection  was  overruled  by  the  court. 
On  the  15th,  the  jury  were  again  called,  and 
again  retired  to  consider  of  their  verdict ; 
and  after  a  considerable  time  they  returned 
into  court  with  a  verdict  in  the  following 
words  and  figures,  viz:  ** Under  the  instruc- 
tions of  the  court,  we,  the  jury,  find  the 
defendant  guilty,  and  assess  his  fine  at  ten 
dollars."  And  thereupon,  the  attorney  for 
the  Commonwealth  suggested  to  the  jury  to 
amend  the  form  of  their  verdict,  so  as  to 
read:  We,  the  jury,  following  the  instruc- 
tions of  the  court,  find  the  defendant  guilty, 
&c.,  &c.  To  which  amendment,  one  of  the 
jurors  objected.  At  the  instance  of  the  de- 
fendant, the  jury  were  then  polled,  each 
juryman  responding,  that  was  his  verdict. 
And  after  the  polling  of  the  jury  and  before 
they  were  discharged,  the  defendant  moved 
the  court  to  set  ^side  the  verdict  on  the 
ground  that  the  jury  had  found  the  defend- 
ant guilty  under  the  whole  presentment  and 
each  count  thereof,  and  there  was  no  evi- 
dence on  the  second  and  third  counts ;  which 
motion  the  court  overruled.  And  thereupon, 
one  of  the  jury,  after  hearing  the  discussion 
upon  the  motion  to  set  aside  the  verdict, 
said  that  he  desired  to  amend  his  verdict. 
The  court  then,  at  the  instance  of  the  at- 
torney for  the  Commonwealth,  enquired  of 
the  jury  whether  they  desired  to  amend 
their     verdict,     and     took    the    vQte 

817  *of  each  juryman  in  open  court  upon 
the  question ;  to  which   proceeding  of 

the  court  the  defendant  objected;  but  the 
court  overruled  the  objection ;  and  each  of 
the  jurymen  answering  that  he  did  desire 
to  amend  his  verdict,  the  court  sent  them 
out  to  consider  of  their  verdict ;  to  which 
the  defendant  objected ;  and  after  retiring, 
they  again  returned  into  court,  and  handed 
in  a  verdict  in  the  words  and  figures  fol- 
lowing, viz: 

Under  the  instructions  of  the   court,  we, 
the  jury,  find   the  defendant  guilty   under 
the    first   count   of   the    presentment,    and  j 
assess  his  fine  at  ten  dollars ;  and  not  guilty , 


as  to  the  second  and  third  counts  of  the 
presentment.  To  which  the  defendant  ob- 
jected. 

The  verdict  in  the  form  last  returned  was 
thereupon  recorded  in  the  presence  of  the 
jury,  which  was  objected  to  by  the  defend- 
ant; and  the  jury  were  thereupon  dis- 
charged. The  defendant  then  moved  the 
court  to  set  aside  the  verdict  as  not  the 
verdict  of  the  jury,  and  as  contrary  to 
the  law  and  the  evidence ;  which  motion, 
the  court  overruled.  And  the  defendant  ex- 
cepted to  all  the  rulings  of  the  court  herein 
stated,  and  the  exception  referred  to  the 
first  and  made  it  a  part  of  the  second. 

The  judgment  of  the  court  was — There- 
fore, it  is  considered  by  the  court,  that  the 
Commonwealth  recover  against  the  said 
Wm.  W.  Sledd,  ten  dollars,  the  fine  by  the 
jurors  in  their  verdict  assessed,  and  her 
costs  by  her  in  this  behalf  expended. 

Sledd  thereupon  obtained  a  writ  of  error 
to  the  Circuit  court,  where  the  judgment 
was  affirmed.  And  he  then  applied  for  and 
obtained  a  writ  of  error  from  this  court. 

Wise,  for  the  appellant. 
The  Attorney  General,  for  the  Common- 
wealth. 

JOYNES,  J.  The  first  question  which 
arises  on  this  record  is,  whether  the 
818  Circuit  court  erred  in  overruling  *thc 
demurrer  to  the  indictment.  The 
ground  of  demurrer  is  not  stated,  but  it  is 
supposed  to  have  been  founded  upon  the 
manner  in  which  the  time  of  the  offence  is 
laid. 

The  indictment  which  was  found  in  Au- 
gust 1867,  charges  the  offence  to  have  been 
committed  ^'within  two  years  last  past" 
(two  years  being  the  limitation  to  prosecu- 
tions under  the  revenue  laws),  and  no  other 
time  is  laid.  The  term  of  two  years  before 
the  finding  of  the  indictment  covered  a  con- 
siderable period  before  the  enactment  of 
the  statute  creating  the  offence,  so  that, 
non  constat,  but  that  the  offence  charg-ed 
was  committed  before  the'  statute  was 
passed.  We  think  that  such  a  mode  of  lay- 
ing the  time  would  have  been  fatal  on  de- 
murrer, according  to  the  rules  of  pleading- 
at  common  law.  1  Chitty  Cr.  Law  223; 
Wharton's  Precedents  8;  People  v.  Miller, 
12  Calif.  R.  291,  and  cases  cited.  The  case 
is  not  like  that  of  Nichols  and  Janes,  7 
Gratt.  589.  Under  an  act  which  went  into 
operation  on  the  31st  day  of  May  1848,  the 
indictment  alleged  that  the  defendants  did, 
on  the  1st  day  of  May  1848,  and  from  thence 
up  to  the  8th  day  of  April  1849,  not  being- 
married  to  each  other,  lewdly  and  lasciv* 
iously  cohabit  together.  Though  the  1st 
day  of  May  1848  was  a  time,  before  the 
statute  went  into  operation,  the  unlawful 
cohabitation,  which  was  a  continuous 
offence,  was  alleged  to  have  continued  from 
that  time  to  a  day  long  after  the  statute 
took  effect.  The  General  court  held  the 
indictment  good  on  demurrer. 

According  to  the  rules  of  criminal  plead- 
ing at  common  law,  the  allegation  of  time, 
except   where   time   is  the  essence   of  the 
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offence,  was  the  merest  formality,  and 
served  no  nseful  purpose.  It  did  not  limit 
the  Commonwealth  in  its  proof  to  the  time 
specified,  and,  therefore,  did  not  serve  to 
notify  the  accused  of  the  precise  act  for 
which  he  was  prosecuted.  And  whatever 
time  might  be  laid  in  the  indictment, 

819  it  was   incumbent  on  *the   Common- 
wealth,   in   every  case,  to  prove  that 

the  act  charg^ed  was  committed  at  a  time 
when  it  was  an  offence  against  the  law,  and 
within  the  period  of  limitation,  if  any. 
The  Code  (ch.  207,  sect.  11)  provides,  that 
no  indictment  shall  be  quashed  or  deemed 
invalid  *'for  omitting  to  state,  or  stating 
imperfectly,  the  time  at  which  the  offence 
was  committed,  where  time  is  not  the  es- 
sence of  the  offence,"  &c.  &c.  &c.  '*or  for 
the  insertion  or  omission  of  any  other  words 
of  mere  form  or  surplusage."  The  provi- 
sions of  this  section  were  designed  to  get 
rid  of  cumbrous  and  useless  technicalities, 
and  ought  to  receive  a  liberal  construction. 
If  the  statement  as  to  time  in  this  case  can 
be  regarded  as  an  ^'imperfect"  statement 
within  the  meaning  of  the  statute,  it  is 
cured  by  the  express  words  of  the  statute. 
If  it  cannot  be  regarded  as  an  '^imperfect*' 
statement,  then  it  may  be  rejected  as  sur- 
plusage, as  the  indictment  would  be  good 
without  it.  And  as  the  statement  of  time 
may  be  omitted  altogether,  it  would  seem 
that  no  mode  of  stating  the  time  of  an 
offence  can  now  vitiate  an  indictment. 

The  Circuit  court  did  not  err,  therefore, 
in  overruling  the  demurrer  to  the  indict- 
ment. 

The  act  of  April  19th,  1867  (sec.  22),  pro- 
vides that  *'no  person  shall,  without  a  li- 
cense authorized  by  law,  canvass  any  county 
or  corporation  in  this  Commonwealth,  or 
any  part  thereof,  for  the  purpose  of  buying 
or  offering  to  buy,  or  shall  actually  buy, 
any  matters  of  subsistence  for  man  or 
beast,  or  for  any  beverage  or  for  any  cloth- 
ing, or  for  any  materials  of  which  clothing 
is  made.  * '  This  provision  is  copied  from 
the  act  of  f'ebruary  13th,  1866,  except  that 
the  words,  *  *or  shall  actually  buy, ' '  are  not 
in  the  latter  act.  The  act  contains  an  ex- 
ception of  purchases  made  by  a  party  for 
his  own  use,  or  for  the  use  of  his  family. 
The  indictment  charges  in  the  first  count, 
that  the  plaintiff  in  error  '*did,  without  a 
license  authorized  by  law,  unlawfully 

820  ^canvass   the    county   of  Henrico  for 
the  purpose  of  buying  and  offering  to 

bay,  and  did  actually  buy,  certain  matter 
of  subsistence  for  man,  to  wit:  Cattle, 
sheep  and  hogs,  not  for  his  own  use  or  the 
use  of  his  family,"  Ac.  The  facts  certified 
sustain  all  the  allegations  of  this  count, 
and  show  that  the  offence  was  committed 
after  April  19th,  1867.  The  other  counts 
need  not  be  noticed,  as  upon  them  there 
was  a  verdict  for  the  defendant.  It  was 
proved  that  the  defendant  was  a  butcher, 
doing  business  as  such  in  the  city  of  Rich- 
mond, and  that  he  purchased  the  live  stock 
in  the  indictment  mentioned,  for  the  pur- 
pose of  slaughtering  them  and  selling 
them  as  butcher's  meat  in  the  Richmond 


market,  and  that  he  did  slaughter  them  and 
sell  the  meat  accordingly.  The  court  in- 
structed the  jury,  in  substance,  that  the 
facts  that  the  defendant  was  a  butcher  and 
that  he  bought  the  animals  and  sold  the 
meat  prepared  from  them  in  the  course  of 
his  business  as  a  butcher,  did  not  exempt 
him  from  the  penalties  of  the  act ;  to  which 
the  defendant  excepted.  After  the  verdict, 
the  defendant  moved  the  court  to  set  it 
aside.  The  motion  was  overruled ;  and  the 
defendant  again  excepted. 

The  language  of  the  act  is  general,  and 
embraces  all  persons  except  those  who  buy 
for  their  own  use  or  for  the  use  of  their 
families.  It  is  insisted,  notwithstanding, 
that  the  act  could  not  have  been  intended 
to  apply  to  butchers  buying  live  stock  to 
supply  meat  for  their  own  stalls,  and  that 
it  should  be  so  construed  as  to  except  them. 
One  of  the  reasons  advanced  in  support  of 
this  position  is,  that  butchers  are  not  sub- 
ject to  any  tax  upon  their  general  business, 
from  which  it  is  argued  that  the  legislature 
could  not  have  intended  to  tax  one  of  the 
usual  modes  of  obtaining  meat  for  carrying 
on  their  ousiness.  But  the  offence  charged 
and  proved  against  the  defendant  in  this 
case,  was  not  simply  the  buying  of  stock, 
but   canvassing   the    county   for  stock  and 

buying  it.  The  fact  that  the  legisla- 
821      ture  saw  fit  not  *to   impose  any   tax 

upon  butchers  as  such  or  upon  their 
general  business,  has  no  tendency  to  show 
that  it  did  not  intend  to  include  them  along 
with  all  other  persons,  in  language  broad 
enough  to  comprehend  all,  in  reference  to 
the  practice  of  canvassing,  which  is  not  an 
essential  part  of  a  butcher's  business,  nor 
an  essential  means  of  carrying  it  on.  In- 
deed, the  legislature  may  have  intended  to 
include  them,  for  the  very  reason,  that  they 
paid  no  tax  on  their  general  business.  The 
language  of  the  act  is  broad  enough  to  in- 
clude all  persons  whatever,  who  do  the  acts- 
described,^  and  we  cannot  make  an  exception 
in  favor  of  any  class,  upon  mere  speculation 
and  conjecture,  however  plausible. 

It  is  further  insisted  that  the  purchasing 
of  live  stock  by  a  butcher  is  not  embraced 
by  the  provision  we  are  considering,  be- 
cause the  60th  section  of  the  act  of  April 
20,  1867  (Sess.  Acts  870),  provides,  as  it  is 
said,  for  every  case  of  dealing  in  horses, 
mules,  asses,  jennets,  cattle,  sheep,  and 
hogs,  or  any  of  them,  and  shows  how  far 
the  legislature  intended  to  impose  taxes 
upon  the  dealing  in  such  animals,  or  any  of 
them.  But  that  section  applies  only  to 
dealing  in  the  living  animals,  and  to  two 
sorts  of  such  dealing,  namely,  selling  for 
others  on  commission  or  for  profit,  and 
buying  and  selling  for  profit.  The  imposi- 
tion of  a  tax  upon  such  dealings  in  cattle, 
sheep  and  hogs,  does  not  indicate  that  when 
the  legislature  imposed  a  tax  upon  the 
practice  of  canvassing  for  matters  of  sub- 
sistence and  buying  them,  it  meant  to  ex- 
cept those  who  thus  buy  cattle,  sheep  and 
hogs.  The  tax  imposed  upon  those  who 
buy  and  sell  live  stock  for  profit,  and  the 
tax  imposed  upon   canvassing   for   matters 
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of  subsistence,  apply  to  different  sorts  of 
business,  and  reach  different  classes  of  per- 
sons. 

Thus  it  is  argued  that  cattle,  sheep  and 
hogs  alive,  do  not  fall  within  the  descrip- 
tion of  **matters  of  subsistence   for  man." 

It    is    insisted   that    these    terms    in 
822      *the  statute  embrace  only  such  articles 

as  are  themselves  food,  and  not  such 
also  as  are  only  materials  from  which  food 
is  made.  We  do  not  see  any  foundation  for 
this  construction.  The  main  object  of  the 
legislature  seems  to  have  been  to  derive 
revenue  from  a  practice  which  had  become 
prevalent  in  many  parts  of  the  State.  The 
words  '^matters  of  subsistence"  seem  to 
have  been  designed  to  embrace  a  great 
variety  of  things,  which  could  not  be  enu- 
merated or  more  specifically  described.  If 
the  object  had  been  to  embrace  merely  such 
things  as  are  used  as  food  without  a  change 
of  their  form,  it  would  have  been  easy  to 
say  so  by  apt  and  familiar  words.  If  the 
provision  is  confined  to  such  articles  as  are 
themselves  food,  or  as  are  consumed  in  the 
form  in  which  they  are  bought  up  by  those 
who  canvass  the  country,  it  will  embrace  a 
very  limited  number  of  articles.  It  will 
embrace  butter,  milk  and  cheese,  but  it  will 
not  embrace  poultry,  fish,  vegetables  or 
eggs,  any  more  than  cattle,  sheep  or  hogs. 
It  will  not  embrace  a  great  majority  of  the 
articles  which  arc  bought  up  by  the  huck- 
ster, any  more  than  those  which  are  bought 
up  by  the  butcher.  Such  a  limited  con- 
struction, besides  not  being  required  by  the 
language,  would,  in  a  great  measure,  defeat 
the  object  and  policy  of  the  law.  We  think 
that  the  words  **  matters  of  subsistence  for 
man,"  as  used  in  the  act,  comprehend  all 
articles  or  things,  whether  animal  or  vege- 
table, living  or  dead,  which  are  used  for 
food,  and  whether  they  are  consumed  in  the 
form  in  which  they  are  bought  from  the 
producer,  or  are  only  consumed  after  under- 


going a  process  of  preparation,  which  is 
greater  or  less  accoxtling  to  the  character 
of  the  article. 

Nor  do  we  perceive  any  ground  for  hold- 
ing that  the  act  applies,  as  contended  by 
counsel,  only  to  those  who  '*buy  things  as 
they  sell  them  in  kind."  The  act,  by  its 
terms,  applies  to  all  who  canvass  and  buy, 
without  any  reference  to  the  mode  in 
823  which  they  sell  what  they  *buy,  and 
without  any  reference  to  the  purpose 
for  which  they  buy,  with  an  exception  only 
of  those  who  buy  for  their  own  use  or  the 
use  of  their  families.  We  are  not  authorized 
to  introduce  another  exception  by  construc- 
tion, without  the  clearest  proof  that  it  was 
the  intention  of  the  legislature  to  make  it. 

We  do  not  think  it  necessary  to  discuss 
other  views  submitted  by  counsel  on  this 
branch  of  the  case.  They  have  all  been 
duly  considered,  but  they  do  not  affect  the 
result.  We  are  of  opinion,  that  the  County 
court  did  not  err  in  the  instruction  given 
to  the  jury,  or  in  refusing  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence. 

The  County  court  did  not  err  in  allowing 
the  jury  to  amend  their  verdict.  The  jury 
had  not  been  discharged  or  the  verdict  re- 
corded, and  it  is  familiar  practice  in  such 
a  case,  to  allow  the  jury  to  amend  their 
verdict.  Blackley  v.  Sheldon,  7  John.  R, 
32;  Commonwealth  v.  Gibson,  2  Va.  Gas. 
70 ;  1  Chitty  Cr.  Law  648. 

There  is  a  formal  error  in  the  judgment 
in  this,  that  there  is  no  judgment  for  the 
defendant  on  the  second  and  third  counts, 
upon  which  he  was  found  not  guilty.  The 
judgment  will  be  amended  in  that  respect, 
and  as  amended  it  must  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  JOYNBS,  J. 

Judgment  amended  and  affirmed. 
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1.  Though  all  of  an  answer  responsive  to  a 
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may  believe  a  part  of  it,  and  disbelieve 
another  part  of  it. 
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APPELLATE  COURT. 

1.  The  certificate  of  a  commissioner  who 
takes  a  deposition  does  not  state  that  it  was 
taken  pursuant  to  notice;  but  though  the 
deposition  is  excepted  to  on  other  grounds, 
no  objection  is  taken  to  it  in  the  court  below 
for  want  of  notice.  Although  there  is  no 
notice  or  evidence  of  notice  in  the  record, 
the  objection  for  want  of  notice  cannot  be 
taken  in  the  appellate  court. 

Steptoe  V.  Read,  for,  6fc.,  1 

2.  A  commissioner  settling  accounts  be- 
tween tenants  in  common  in  a  lead  mine, 
reports  a  considerable  sum  as  due  from 
plainti£fs  to  defendant,  and  then  says— "The 
complainants  will  hereafter  render  an  ac- 
count of  a  remnant  of  the  business  in  their 
hands."  There  are  exceptions  by  both 
parties  to  the  accounts  as  stated ;  but  the 
court  overrules  all  the  exceptions,  confirms 
the  report,  and  makib  a  final  decree  in  favor 
of  the  defendant.  It  being  not  probable  that 
the  further  account  referred  to  by  the  com- 
missioner will  lessen  the  amount  due  the 
defendant,  if  there  be  no  other  error,  the 
appellate  court  may  amend  the  decree  by 
int>viding  for  the  further  account,  and  affirm 
it 

Graham  6f  als.  v.  Pierce,  28 

3.  Where  the  question  in  the  appellate 
court,  is  whether  a  verdict  is  contrary  to  the 
evidence,  where  the  ultimate  facts  upon 
which  the  legal  conclusion  in  the  case  must 
rest,  are  to  1^  deduced  by  balancing  the  dif- 
ferent facts  proved,  and  by  weighing  and 
comparing  the  inferences  to  be  drawn  from 
them,  respect  should  be  paid  to  the  verdict 
and  judgment  of  the  court  below. 

Rich.  Fred.  &  Pot.  R.  R.  Co.  v.  Snead 
&  Smith,  354 


4.  ^^^  Judicial  Sates,  No.  5,  and 

Jones  V.  Tatum,  720 

5.  See  Bankrupts,  No.  1,  and 
Exchange  Bank  of  Va.for  Camp  v. 

Knox,  6fc.,  739 

6.  See  Criminal  Jurisdiction  and  Proceed- 
ings, No.  23,  and 

Sledd's  Case,  813 

ASSIGNOR  AND  ASSIGNEE. 

1.  In  a  bill  by  an  assignee  against  the  obli- 
gor and  assignor,  the  assignment  is  not 
questioned  by  the  assignor.  There  is  no 
necessity  for  proving  it  as  against  the  obli- 
gor. 

Mayo's  ex' or  &  als.  v.  Carrington's 
ex' or  &  als.,  74 

2.  If  the  assignment  of  a  debt  is  without 
recourse,  it  is  doubtful  whether  it  will  carry 
with  it  an  equitable  lien  for  the  debt ;  but  if 
the  assignment  is  general,  the  equitable  lien 
passes  with  it.  Idem,        74 

3.  M.  proposes  in  writing,  to  purchase  of 
C.  certain  real  estate  upon  specified  terms. 
This   proposition  is   accepted    by  C.  by    a 

writing  at  the  foot  of  the  proposal,  and 
826      the  real  estate  is  conveyed  to  *M.;  and 

C.  then  assigns  the  instrument  by  a 
writing  upon  it,  to  J.  The  assignment  is 
complete,  and  J.  may  sue  M.  in  equity  upon 
it,  in  her  own  name.  Idem,     '  74 

ATTACHMENTS. 

1.  On  the  15th  of  March  1867,  H.  &  P.,  mer- 
chants in  New  York,  execute  a  deed  by  which 
they  convey  to  S.  all  their  effects,  in  trust  to 
pay  their  debts,  with  directions  to  take  pos- 
session at  once  and  proceed  to  execute  the 
trust.  Part  of  the  effects  are  goods  shipped 
to  A.  &  W.,  commission  merchants  at  Rich- 
mond, Va.,  to  be  sold  for  and  on  account  of 
H.  &  P.  On  the  16th  of  March,  R.  sues  H.  & 
P.  in  Richmond,  and  sues  out  an  attachment, 
which  is  served  on  A.  &  W.  as  garnishees. 
A.  is  not  in  advance  to  H.  &  P.  when  the 
attachment  is  served.  W.  has  advanced  on 
the  goods,  but  afterwards  sells  them,  and  has 
a  balance  in  hand  after  paying  himself. 
The  attachment  has  preference  over  the  deed, 
and  is  to  be  first  satisfied  out  of  the  proceeds 
of  the  sale  of  the  goods  in  the  hands  of  A.  & 
W. 


A.  C.  Smith  v.  R.  P.  Smith, 
BANKRUPTS. 


545 


After  judgment  in  the  court  below  and  ap- 
peal, an  appellee  is  declared  a  bankrupt  and 
obtains  his  discharge.  Upon  reversal  of  the 
judgment  and  judgment  for  plaintiff  below, 
the  appellate  court  will,  upon  the  petition  of 
the  bankrupt,  make  it  a  part  of  their  judg- 
ment of  reversal,  that  execution  shall  not 
issue  upon  the  judgment  without  a  previous 


305 


19  GRATT. 


ViSGINIA  RBPORTS,  ANNOTATBD. 


INDEX 


order  to  that  effect  by  the  court  below,  made 
upon  notice  to  the  bankrupt. 

Exchange  Bank  of  Va,  for  Camp  v. 
Knox,  &c,,  739 

BANKS. 

1.  Where  a  note  is  deposited  for  collection 
at  a  bank  at  which  it  is  payable,  and  is  pro- 
tested for  non-payment,  and  the  holder  per- 
mits it  to  remain  in  the  bank,  it  may  at  any 
time  while  it  remains  there,  be  paid  to  the 
bank  by  the  debtor  ;  provided  he  has  no  notice 
that  the  bank  has  no  authority  to  receive  it. 

Alley  &  als.  v.  Rogers,  366 

2.  When  a  bank  mig^ht,  and  when  it  might 
not,  receive  Confederate  money  in  payment 
of  a  note  deposited  for  collection.  See  Nego- 
tiable Paper,  No.  2,  3,  4,  and 

Idem,       366 

3.  Under  the  act  of  February  12th,  1866, 
requiring'  the  banks  of  the  Commonwealth  to 
go  into  liquidation,  the  banks  being  insol- 
vent, execute  deeds  conveying  all  their  prop- 
erty, including  debts  due  to  them,  to  tqistees 
for  the  payment  of  their  debts.    Hbi«d  : 

1.  That  the  act  forbids  and  prevents  all 
preferences  among  the  creditors  of  the 
bank. 

Exchange  Bank  of  Va.  /or  Camp  v. 
Knox,  dfc,  739 

Farmers  Bank  of  Va.  for  Goddin, 
&c.  V.  Anderson  &  Co.,  739 

2.  That  a  debtor  of  the  bank  cannot  set 
off  notes  of  the  bank  bought  by  the  debtor 
after  the  execution  and  recording  of  the 
deed  and  notice  thereof  by  the  debtor. 

Idem,       739 

3.  The  banks  being  utterly  insolvent,  the 
trustees  are  the  trustees  of  the  creditors, 
not  of  the  banks,  and  are  purchasers  and 
assignees  for  value  of  all  the  property  and 
assets  of  the  banks,  for  the  benefit  of  the 
creditors.  Idem,       739 

4.  Though  the  charters  of  the  banks  re- 
quire them  to  take  their  notes  in  payment 
of  debts  due  to  them,  this  does  not  author- 
ize the  debtors  of  the  banks  to  pay  their 
debts  with  the  notes  of  the  banks  bought 
up  after  the  execution  and  recording  of  the 
deeds.  Idem,       739 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

See  Negotiable  Paper. 

CHILDREN. 

1.  The  word  children  in  a  devise  and  be- 
quest held  to  be  a  word  of  purchase,  and  not 
of  limitation. 

Moon  &  tvife  v.  Stone* s  ex* or  dfals,,  130 

2.  The  word  children  in  a  bequest  can  gen- 
erally have  no  other  meaning  than  that  of 
issue  in  the  first  degree,  unless  there  be  other 
words  in  the  will  to  give  it  another  meaning ; 
except  when  the  rule  in  fVild's  case,  6  Coke 
16,  applies,  which  is  founded  on  peculiar  rea- 
sons. Idem,       130 


CIVIL  WAR. 

1.  The  international  law   applied    to    all 

transactions  between  persons  residing 
827      •within  the  limits  of  the  authority  of 

the  Confederacy,  and  persons  residing 
in  the  United  States  outside  the  Confederate 
authority. 

Billgerryy.  Branch  &  Sons,  393 

2.  For  the  effect  of  the  war  upon  the  con- 
tract of  indorsement  of  a  bill  or  check,  see 
Negotiable  Paper,  Nos.  6  and  8,  and 

Idem,        393 

CO-DEFENDANTS. 

1.  Though  an  interlocutory  decree  for  the 
sale  of  land  is  affirmed  on  appeal,  there  may 
be  a  decree  between  the  co-defendants,  when 
the  cause  goes  back,  if  it  is  a  proper  case  for 
such  a  decree. 

Alley  &  als.  v.  Rogers,  366 

CONFEDERATE  DEBTS. 

1.  In  July  1862,  W.  sells  land  in  Henrico 
county  at  public  auction,  and  it  is  purchased 
by  C.  Nothing  is  said  at  the  time  of  the  sale 
as  to  the  kind  of  money  which  will  be  re- 
ceived, but  the  land  is  sold  for  its  value  in 
Confederate  money  as  of  that  date,  and  C. 
makes  the  cash  payment  in  that  money,  and 
gives  his  negotiable  notes,  payable  in  one 
and  two  years,  with  a  deed  of  trust  to  secure 
them.  W.  receives  payment  of  the  first  note 
when  it  becomes  due,  in  the  same  money,  and 
has  sold  the  second  note  to  L.,  who  has  paid 
for  it  in  the  same  currency.  When  this  sec- 
ond note  fell  due,  C.  tendered  payment  in 
Confederate  notes,  which  was  refused  ;  and 
he  files  a  bill  to  have  the  amount  ascertained, 
and  to  be  permitted  to  pay  the  same  and 
have  the  deed  of  trust  released.    Hbi^d  : 

1.  The  sale  was  made  with  reference  to 
Confederate  notes  as  a  standard  of  value, 
and  L.>  though  the  holder  for  value  of  the 
negotiable  note,  takes  it  as  it  was  held 
by  W. 

Lohman  v.  Crouch  &  al,,  331 

2.  C.  having  tendered  the  money  to  L. 
when  the  note  fell  due,  L.  is  only  entitled 
to  the  value  of  the  Confederate  notes  at 
that  time ;  but  C.  not  having  retained  the 
money,  must  pay    interest  from  that  day. 

Idem,       331 

3.  C.  having  tendered  the  money  as  soon 
as  it  was  due,  the  court  cannot  impose  upon 
him  any  equitable  condition,  beyond  the 
payment  of  the  sum  due  upon  the  note. 

Idem,       331 

4.  C.  sends  an  agent  to  L.  on  the  day 
the  note  is  due  to  pay  it,  and  the  agent 
tells  L.  he  is  sent  to  pay  the  money  and 
get  the  note  ;  and  he  shows  L.  a  parcel  of 
money  which  the  agent  holds  in  his  hand, 
which  is  more  than  the  amount  of  the  note. 
L.,  without  objecting  that  it  is  not  the  pre- 
cise amount  due,  refuses  to  receive  pay- 
ment, because  the  notes  have  g^atly 
depreciated  since  the  note  was  made.  It 
was  a  good  legal  tender.  Idem,        331 

5.  Qu^RB  :  If  the  tender  had  not  been 
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made  until  after  the  note  fell  dne,  upon 
what  equitable  terms  would  C.  have  been 
relieved  ?  Would  he  have  been  required  to 
paj  L,,  the  value  of  the  Confederate  notes 
be  paid  W.  for  the  note,  at  the  time  he 
bouf^ht  it,  or  the  proportionate  value  of  the 
land  ?  Idem,       331 

CONSTITUTION  AND  CONSTITU- 
TIONAL LAW. 

1.  So  much  of  the  act  passed  the  5th  of 
March  1870,  styled  the  enabling  act,  as  pro- 
vides for  the  appointment  of  councilmen,  or 
trustees  and  mayors  and  other  officers  of 
cities  and  towns,  is  constitutional. 

Tke  RichfHond  Mayoralty  case^  673 

2.  Sec.  25  of  art.  6  of  the  constitution, 
applies  only  to  officers  elected  or  appointed 
nnder  the  constitution,  and  for  whose  elec- 
tion or  appointment  it  provides. 

IdetH^       673 

3.  Sec  20  of  art.  6  of  the  constitution, 
which  provides,  among  other  things,  that 
there  shall  be  chosen  by  the  electors  of  every 
city  a  mayor,  applies  only  to  a  mayor  to  be 
chosen  under  the  constitution,  at  and  after 
the  time  therein  prescribed  for  the  purpose, 
and  not  to  one  appointed  to  perform  the 
datiea  of  mayor  before  one  could  be  chosen 
to  enter  upon  the  duties  of  the  office  under 
the  constitution.  Idem^       673 

4.  Sec.  2  of  the  schedule  of  the  constitu- 
tion, in  speaking  of  courts,  refers  only  to 
courts  of  record,  and  not  to  mayor's  courts, 
which  are  not  courts  of  record. 

Idem^       673 

5.  The  constitution  did  not  continue  any 
officers  in  office  after  its  adoption,  but  in- 
tended to  vacate  all  of  them  immediately. 

Idetn^       673 

6.  As  to  the  power  of  the  legislature  to 
tenninate  the  power  of  officers  not  holding 
nnder  the  constitution,  see   Officers^  No.  6, 

and  Idem^       673 

828        *7.  See  Criminal  Jurisdiction   and 
Proceedings,  No.  16,  and 

Whitehead's  case,  640 

CONTRACTS. 

1.  What   is   a   contract    for   Confederate 

money.    See  Confederate  Debts,  No.  1,  and 

Lohman  v.  Crouch  6f  als,,  331 

CONTRIBUTION. 

1.  How  land  sold  on  same  day,  but  con- 
veyed on  different  days,  shall  contribute  to 
pay  off  a  prior  lien.  See  Equity  Jurisdiction 
9Md  Relief,  No.  9,  and 

Alley  &  als.  v.  Rogers,  366 

CORPORATIONS. 

1.  R.,  the  president  of  a  railroad  company, 
ligns  his  name  without  any  addition,  to  a 
due  bill,  acknowledging  that  there  is  due  to 
8.  ft  H.  $484  in  full  of  labor  performed  on 
cottage  lot  of  the  railroad  company.  It 
being  uncertain  on  the  face  of  the  note, 
whether  the  labor  was  performed  for  R.  or 


the  company,  parol  evidence  is  admissible 
to  ascertain  that  fact. 

Rich.  Fred.  &  Pot.  R.  R.  Co.  v.  Snead 
&  Smith,  354 

2.  The  authority  of  the  president  of  a  rail- 
road company  to  make  contracts  for  neces- 
sary labor  for  the  company,  is  incident  to  his 
office.  And  he  may  furnish  evidence  of  the 
amount  payable  under  the  contract,  either 
before  or  after  the  service,  and  put  that  evi- 
dence, in  his  discretion,  into  the  form  of  a 
due  bill  or  promissory  note ;  unless  such 
power  is  restricted  by  special  legislation,  or 
by  regulations  of  the  company  known  to 
the  other  contracting  party.        Idem,       354 

3.  A  corporation  being  defendant  in  a  suit 
in  equity,  which  seeks  to  have  it  declared  null, 
the  holders  of  stock  in  it  are  not  proper  parties 
in  it  to  defend  the  suit. 

Wash.  Alex.  &  Georget.R.  R.  Co. 
V.  Alex.  &  Wash.  R.  R.  Co.,  592 

4.  In  such  a  case  the  holders  of  the  stock 
claiming,  that  if  the  corporation  is  annulled, 
they  have  e<|uitable  interest  in  the  property, 
may  be  admitted  as  party  defendants  to  pro- 
tect their  interests.  Idem,       592 

5.  The  plaintiff  and  defendant  corporation 
being  corporations  of  this  State,  the  owners 
of  the  stock,  though  non-residents,  are  not 
entitled  to  have  the  cause  removed  to  the 
United  States  court,  to  have  the  validity  of 
the  corporation  decided.  Idem,       592 

6.  The  A.  &.  W.  Railroad  Co.  make  a  deed 
on  their  property  to  secure  certain  bonds ; 
and  it  provides  that  if  the  trustee  becomes 
incapable  of  acting,  any  court  of  record  of  A. 
county,  upon  the  application  of  three-fifths 
of  the  holders  of  the  bonds,  upon  notice  to  the 
president  or  any  director  of  the  company,  may 
appoint  another  trustee.  The  trustee,  presi- 
dent and  directors  go  into  the  enemy's  lines, 
and  remain  there  during  the  war.  An  order 
of  the  court  of  A.  county,  substituting  an- 
other person  as  trustee,  without  notice,  is  null 
and  void ;  and  a  sale  made  by  such  substi- 
tuted trustee  is  utterly  null. 

Idem,       592 

7.  QUiEH9  :  Whether  the  act.  Code,  edi.  of 
1860,  ch.  61,  §§  28, 29,  applies  to  a  sale  by  a 
trustee  of  a  mere  equity  conveying  no  legal 
title  to  the  property  of  the  corporation. 

Idem,        592 

8.  See  Officers,  passim,  and  The  Richmond 
Mayoralty  Case,  673 


COSTS. 

See  Judicial  Sales,  No.  6,  and 
Jones  V.  Tatum, 


720 


COUNTY  LEVY. 

1.  The  county  court  which  lays  the  county 
levy  is  not  a  special  tribunal  erected  for  that 
special  purpose.  It  is  the  ordinary  county 
court ;  and  that  court  is  a  court  of  general 
jurisdiction.  Therefore,  though  the  record 
does  not  show  that  the  justices  had  been  sum- 
moned for  the  purpose,  or  that  a  majority 
were  present,  the  act  of  the  court  in  laying 
the  levy  cannot  be  questioned  in  any  collat- 
eral proceeding. 

Ballard  drals,  v.  Thomas  &  Ammon,  14 
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2.  The  sheriff  and  his  sureties  in  office 
when  the  county  levy  is  laid,  are  responsible, 
at  the  end  of  six  months  from  the  date  of  the 
levy,  to  all  the  creditors  of  the  county  pro- 
vided for  by  it,  though  the  sheriff  has  not 
then  collected  the  money,  or  any  part  of  it. 

3.  Though  after  the  levy,  the  sheriff  is  re- 
moved from  his  office  on  the  motion  of  his  sure- 
ties, before  the  six  months  has  expired, 

829      the  sheriff  and  his  sureties  are  *liable 

to  the  county  creditors  provided  for  in 

the  levy.  Idem,       14 

4.  The  act  of  1851,  Code,  edi.  1860,  ch.  49,  g 
18,  which  authorizes  the  county  court,  where 
there  is  a  vacancy  in  the  office  of  sheriff, 
from  other  causes  than  his  death,  to  appoint 
a  collector  of  the  taxes,  levies,  &c.  is  permis- 
sive only,  not  mandatory ;  and  if  not  acted 
on,  a  sheriff  removed  from  office  must  pro- 
ceed to  collect  them ;  and  his  sureties  are 
liable  for  his  default.  Idem,        14 

5.  Though  the  sheriff  is  removed  from  his 
office  on  the  motion  of  his  sureties,  he  still 
has  authority  to  collect  the  levy,  and  his  sure- 
ties are  responsible  for  his  failure  to  account 
to  the  county  creditors.  Idetn^       14 

6.  A  county  creditor  provided  for  in  the 
county  levy,  is  not  bound  to  apply  to  the 
sheriff  or  his  deputies  for  payment,  before 
he  proceeds  to  enforce  payment  of  his  debt 
by  the  sheriff  and  his  sureties. 

Idefn^       14 

7.  The  proper  recovery  by  the  county  cred- 
itor, is  the  principal  debt,  with  interest  from 
the  end  of  the  six  months  to  the  date  of  the 
judgment,  and  ten  per  cent,  damages  upon 
the  amount  of  such  principal  and  interest, 
and  interest  upon  the  whole  from  the  date 
of  the  judgment  till  paid.  Idem^        14 

COURTS. 

Circuit  Courts, 

When  the  circuit  courts  have,  and  when 

they  have  not,  jurisdiction  to  try  a  prisoner 
for  felony. 

Philips'  Case,  485 

WHghVs  Case,  669 
County  Courts. 

1.  The  county  court  which  lays  the  county 
levy  is  not  a  special  tribunal  erected  for  the 
special  purpose.  It  is  the  ordinary  county 
court ;  and  that  court  is  a  court  of  general 
jurisdiction.  Therefore,  though  the  record 
does  not  show  that  the  justices  had  been 
summoned  for  the  purpose,  or  that  a  major- 
ity were  present,  the  act  of  the  court  in  lay- 
ing the  levy  cannot  be  questioned  in  any 
collateral  proceeding. 

Ballard  &  als.  v.   Thomas  6f  Am- 

mon,  14 

2.  The  county  courts  are  courts  of  general 
jurisdiction,  and  in  proceeding  under  the  act, 
ch.  110,  §  9,  Code  of  1860,  for  the  assign- 
ment of  dower,  it  is  to  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  the 
court  had  jurisdiction  of  the  case,  and  pro- 
ceeded regularly  in  it. 

Devaughn  v.  Devaughn,  556 


CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

In  September  1867,  J.  -is  committed  for 
trial  for  a  felony  at  the  October  term  of  the 
county  court,  and  at  that  term  of  the  court 
an  information  is  filed  against  him,  and 
he  elects  to  be  tried  in  the  circuit  court,  and 
is  remanded  for  trial  in  that  court.  He 
remains  in  jail  until  the  April  term  of  the 
court  1868,  no  indictment  having  been  found 
against  him.  The  grand  jury  terms  of  the 
county  court  are  November  and  June.  At 
the  April  term  of  the  circuit  court,  after  the, 
grand  jury  has  been  discharged,  he  applies 
for  a  writ  of  habeas  corpus  to  obtain  his  dis- 
charge.   Hbi#d  : 

1.  Having  been  committed  for  trial  in  the 
county  court,  that  is  the  court  in  which  he 
is  held  to  answer,  in  the  sense  of  the  stat- 
ute, though  he  had  been  remanded  for 
trial  in  the  circuit  court ;  and  he  should  be 
indicted  in  the  county  court. 

Jones'  Case,  478 

2.  The  second  term  of  the  court  spoken  of 
in  the  statute,  is  the  second  term  at  which 
a  grand  jury  is  directed  to  be  summoned. 

Idem,        478 

3.  If  it  was  so  that  the  prisoner  was  held 
to  answer  in  the  circuit  court,  that  would 
not  be  until  he  was  remanded  to  that  court, 
and  therefore,  though  the  prisoner  was  com- 
mitted for  trial  in  the  county  court  before 
the  September  term  of  the  circuit  court,  that 
could  not  be  one  of  the  terms  spoken  of 
by  the  statute.  Idem,        478 

4.  And  if  the  November  term  in  the 
county  court  could  be  connected  with  the 
April  term  in  the  circuit  court,  still  though 
the  grand  jury  at  the  April  term  had  been 
discharged  before  the  application  for  the 
writ,  the  judge  might  have  ordered  another 
grand  jury  to  be  summoned  during  the 
term,  and  therefore  the  term  could  not  be 
counted  as  one  of  the  terms  until  it  was 
ended.  Idem,        478 

5.  The  filing  of  an  information  being 
unauthorized  in  the  case  of  a  felony,  is  of 

no  avail,  and  an  indictment  must  be 

830         *found  within  the  time  prescribed  by 

the  statute.  Idem^       478 

6.  On  the  24th  of  June  1867,  P.  was  com- 
mitted by  a  justice  of  the  peace  for  exam- 
ination on  a  charge  of  murder.  The 
examining  court  commenced  on  the  2d  of 
July,  and  sent  him  on  for  trial  before 
the  circuit  court  of  the  county.  At  the 
October  term  1867,  of  the  circuit  court  he 
was  indicted  for  murder,  and  when  he  was 
arraigned  he  tendered  a  plea  to  the  juris- 
diction of  the  circuit  court.  The  court 
had  jurisdiction  to  try  the  prisoner. 

Philips'  Case,  485 

7.  Though  the  plea  tendered  by  the  pris- 
oner was  informal,  and  properly  rejected 
by  the  court,  yet  the  objection  to  the  juris- 
diction, being  a  mere  question  of  law,  how- 
ever made,  whether  by  suggestion  or 
motion  ore  tenus,  should  be  considered  and 
decided  by  the  court.  Idem,       485 

8.  The  act  passed  the  27th  of  April  1867, 
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Sess.  Acto  1866-'67,  ch.  118,  p.  915,  to  revise 
and  amend  the  criminal  procedure,  pro- 
vided that  it  should  go  into  operation  on 
the  1st  of  July  1867,  and  it  repeals  the  law 
as  to  examining'  courts.  Still  a  prisoner 
committed  on  a  charge  of  murder  on  the 
24th  of  June  1867,  must  be  committed  for 
examination ;  and  it  is  proper  to  proceed 
under  the  former  law,  in  the  examination 
of  the  prisoner  before  an  examining  court, 
and  his  trial  before  the  circuit  court. 

Idem^        485 

9.  The  authority  of  a  judge  who  presides 
at  a  criminal  trial  extends  over  the  jury 
not  only  during  the  day  whilst  they  are  in 
court,bttt  after  the  adjournment  for  the  day; 
and  it  is  not  illegal  or  improper  for  the 
indge  to  take  charge  of  a  juror  in  the  tem- 
porary absence  of  the  sheriffs  to  whom  the 
jury  has  been  committed. 

Idem^        485 

10.  Separation  of  a  juror  out  of  the  cus- 
tody and  control  of  the  officers  having 
charge  of  the  jury,  va  prima  facie  sufficient 
to  vitiate  the  verdict ;  and  it  is  incumbent 
on  the  Commonwealth  to  refute  that  pre- 
sumption, by  disproving  all  probabilities 
or  suspicions  of  tampering. 

Idem,        485 

11.  The  act  Code,  edi.  1860,  ch.  16,  g  18, 
upon  the  construction  of  statutes,  applies 
to  cases  of  repeal  of  statutes  in  express 
terms  as  well  as  repeals  by  implication ; 
and  it  preserves  the  rights  which  are 
inherent  in  the  proceedings ;  and  the  pro- 
ceedings are  to  conform  to  the  new  law 
only  when  the  change  would  not  effect  or 
impair  these  rights ;  and  this  whether 
the  change  in  the  proceedings  is  civil  or 
criminal.  Idem,        485 

12.  A  prisoner  is  indicted  for  felony  in 
the  circuit  court,  he  being  in  custody  at 
the  time.  The  circuit  court  has  no  juris- 
diction to  try  him  on  this  indictment,  but 
he  must  be  sent  before  a  justice  for  exam- 
ination and  commitment  in  the  county 
court.  WrighVs  Case,       626 

13.  The  arraignment  of  a  prisoner  and 
his  plea  are  distinct  parts  of  the  proceeding; 
and  therefore  upon  his  arraignment,  and 
without  pleading,  he  may  elect  to  be  tried 
in  the  circuit  court. 

WhiUhead*s  Case,  640 

14.  Two  prisoners  may  be  arraigned 
together.  This  does  not  prevent  their 
pleading  separately,  and  electing  to  be 
tried  separately.  Idem,       640 

15.  The  record  of  the  court  states  that 
the  grand  jury  presented  the  following 
indictments  as  true  bills,  viz  :  one  against 
M.  N.,  one  against  &c.,  setting  out 
eight  names,  and  then  one  against  6. 
W.  &  R.  W.,  and  one  against  R.  H.  Sl  6. 
C.  not  true  bills.  Though  it  is  doubtful 
whether  the  indictment  against  W.  and  W. 
t>elongs  to  the  first  or  the  last  class,  the 
oonrt  may  look  to  the  indictment  and  the 
endorsement  upon  it  by  the  foreman,  to 
ascertain  the  fact.  Idem,       640 


16.  The  act,  Sess.  Acts  1866-'67,  ch.  208, 
§  4,  p.  932,  directs  that  the  writ  of  venire 
facias  shall  command  the  officers  charged 
with  its  execution  to  summon  twenty-four 
persons,  freeholders  6f  his  county  or  corpo- 
ration, *' residing  remote  from  the  place 
where  the  offence  is  charged  to  have  been 
committed."  This  direction  is  mandatory, 
and  the  writ  is  defective,  and  should  be 
quashed  if  it  is  omitted.  And  it  is  not  in 
violation  of  the  bill  of  rights. 

Idem,       640 

17.  A  prisoner  in  custody  is  indicted  in 
the  hustings  court  of  L.,  held  by  a  judge. 
He  is  not  entitled  to  be  sent  before  a  justice 
for  examination ;  but  the  court  may  pro- 
ceed to  try  him  upon  the  indictment. 

18.  Upon  a  trial  for  felony  it  is  the  right 
of  the  prisoner,  a  right  which  he  cannot 
waive,  to  be  present  from  the  arraignment 
to  the  verdict.  And  if  the  evidence  of  a 
witness  on  the  trial,  which  has  been 
reduced  to  writing,  or  any  part  of  it,  is 
read  to  the  jury  in  the  absence  of  the  pris- 
oner, it  is  error,  for  which  the  verdict  will 
be  set  aside. 

fackson^s  Case,  656 

831         *19.  What   statements   of    deceased 
are  not  admissible  as  dying  declara- 
tions.    See  Dying  Declarations,  No.  1,  2, 

and  Idem,       656 

20.  An  information  under  the  1st  section 
of  the  act  of  February  13th,  1866,  Sess.  Acts 
1865-'66,  p.  32,  ch.  2,  in  relation  to  the 
assessment  of  taxes  on  licenses,  must  allege 
that  the  sale  was/'for  profit  or  on  commis- 
sion or  for  other  compensation,"  or  it  will 
be  fatally  defective  on  demurrer  or  on  mo- 
tion in  arrest  of  judgment. 

Cousins^  Case,  807 

21.  The  jury  may  amend  their  verdict  at 
any  time  before  they  are  discharged. 

Sledd's  Case,  813 

TIL  There  being  three  counts  in  a  pre- 
sentment, and  the  jury  having  found  the 
defendant  guilty  on  the  first  count  and 
assessed  his  fine,  and  not  gtiilty  on  the 
second  and  third  counts,  the  judgment 
should  be  for  the  Commonwealth  on  the 
first  count,  and  for  the  defendant  on  the 
second  and  third  counts. 

Idem,       813 

23.  In  such  case,  there  having  been  a 
general  judgment  for  the  Commonwealth, 
the  appellate  court  will  amend  and  affirm 
it.  Idem,        813 

DEPOSITIONS. 

1.  A  commission  to  take  a  deposition  being 
in  all  other  respects  correct,  the  omission, 
from  inadvertence,  of  the  clerk  issuing  it  to 
sign  his  name  to  it  at  the  bottom  will  not 
vitiate  it. 

Steptoe  V.  Read  for,  &c,,  1 

2.  Though  the  commissioner  taking  a  dep- 
osition does  not  give  the  names  of  the  parties 
in  his  certificate,  or  state  it  was  taken  in  pur- 
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Buance  of  a  commission,  yet  as  the  names 
are  given  in  the  caption  to  the  certificate,  and 
the  commission  is  returned  with  the  deposition 
and  attached  to  it,  the  certificate  is  sufficient. 

Jdem^        1 

3.  The  certificate  of  a  commissioner  who 
takes  a  deposition  does  not  state  that  it  was 
taken  pursuant  to  notice ;  but  though  the 
deposition  is  excepted  to  on  other  grounds, 
no  objection  is  taken  to  it  in  the  court  below 
for  want  of  notice.  Although  there  is  no 
notice  or  evidence  of  notice  in  the  record,  the 
objection  for  want  of  notice  cannot  be  taken 
in  the  appellate  court.  Idem^       1 

DOWER. 

1.  The  county  courts  are  courts  of  general 
jurisdiction,  and  in  proceeding  under  the  act, 
ch.  110,  g  9,  Code  of  1860,  for  the  assignment 
of  dower,  it  is  to  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  court  had 
jurisdiction  of  the  case,  and  proceeded  regu- 
larly in  it. 

Devaughn  y.D.'vau^ht,  556 

2.  In  the  assignment  of  dower  to  the  widow, 
the  assignment  should  be  based  upon  both 
the  annual  and  fee  simple  value  of  the  prop- 
erty. IdefHt       556 

3.  The  widow  is  not  entitled,  as  of  right, 
to  have  the  mansion  house  included  in  the 
dower  assigned  to  her.  Idem^       556 

DYING  DECLARATIONS. 

1.  Though  the  deceased  may  have  ex- 
pressed himself  and  have  acted  in  such  a  way 
as  to  indicate  that  he  had  no  hope  or  expec- 
tation that  he  would  live,  yet  if  he  afterwards 
so  expresses  himself  as  to  indicate  a  hope,  his 
statements  in  relation  to  the  contest  in  which 
he  was  struck  a^e  not  to  be  admitted  in  evi- 
dence as  dying  declarations. 

JacksorCs  Case,  656 

2.  A  single  sentence  is  uttered  by  the  de- 
ceased, and  he  is  then  interrupted,*  and 
obviously  has  not  completed  what  he  intended 
to  say.  It  is  not  admissible  in  evidence  for 
the  prisoner.  Idem,        656 

EQUITY  JURISDICTION  AND  RELIEF. 

1.  Where  an  agency  is  of  a  fiduciary  char- 
acter, the  principal  may  sue  his  agent  in 
equity  for  an  account  of  his  agency. 

Zetelle  v.  Myers  6f  a/.,  62 

2.  An  agency  to  manage,  lease  and  sell 
property,  and  pay  expenses  upon  it,  to  collect 
debts,  and  pay  over  the  moneys  received  to 
the  principal,  is  of  a  fiduciary  character. 

Idem,        62 

3.  An  agency  under  a  power  of  attorney  to 
manage  and  dispose  of  personal  property, 
and  collect  debts,  and  a  trust  under  a  deed 
to  lease  and  sell  real  estate,  created  at  the 
same  time,  by  the  same  parties  to  the  same 
parties,  and  being  intended  for  one  common 
object,  the  whole  claim  should  be  embraced 
in  a  suit  in  equity  by  the  principal  against 
the  agents  for  an  account.  See  Practice  in 
Chancery,  No.  1,  and  Idem,        62 


4.  When  an  assignee  of  a  contract  for  pur- 

chase of  land  may  sue  the  purchaser 
832      *in  equity  in  her  own  name,  and  need 

not  prove  the  assignment,  see  Assignor 
and  Assignee,  No.  1,  3,  jind 

Mayors  ex' or  df  als,  v.  Carringion*s 
ex* or  <Sf  als., 

5.  What  equitable  relief  will  be  given  a 
purchaser  of  land,  purchasing  for  Confeder- 
ate money,  and  not  tendering  the  money 
when  it  fell  due-  See  Confederate  Debts,  No. 
5,  and 

Lohman  v.  Crouch  &  als,,  331 

6.  In  such  case,  if  the  purchaser  tenders 
the  money  when  it  falls  due,  equity  cannot 
impose  upon  him  any  equitable  conditions 
beyond  paying  the  sum  due. 

Idem,        331 

7.  A  non-resident  of  the  State,  owner  of 
notes  secured  by  deed  of  trust  on  real  estate, 
before  the  war  deposits  them  in  a  bank  for 
collection,  and  they  are  protested  for  non- 
payment. During  the  war  they  are  paid  by 
a  trustee  under  a  subsequent  deed  of  the 
debtor,  to  the  bank,  in  Confederate  notes, 
when  they  are  in  value  as  twelve  to  one  for 
gold.  The  payment  is  invalid,  and  the  notes 
are  still  due  and  unpaid,  and  the  owner  may 
have  the  deed  of  trust  given  to  secure  them 
enforced. 

Alley  &  als,  v.  Rogers,  366 

8.  In  such  a  case  the  owner  of  the  notes  is 
entitled  to  have  a  decree  for  the  sale  of  the 
land  conveyed  to  secure  them,  without  first 
proceeding  against  the  debtor,  or  the  bank, 
or  the  trustee  who  paid  them,  or  any  other 
person.  Idem,        366 

9.  The  trustee  in  the  second  deed  sold  a 
part  of  the  land  to  different  persons  on  the 
same  day,  but  conveyed  the  different  parts  to 
the  purchasers  on  different  days.  If  it  is  not 
necessary  to  sell  all  the  land  to  pay  off  the 
notes,  that  part  still  held  by  the  second  trus- 
tee is  to  be  first  sold  ;  and  after  applying  the 
proceeds  of  sale  to  the  payment  pro  tanio  of 
the  notes,  the  balance  due  upon  them  is  to  t>e 
paid  ratably  out  of  the  lots  sold,  in  proportion 
to  the  amount  of  the  purchase  money  of  each 
at  the  sale  made  by  the  second  trustee,  without 
regard  to  the  dates  of  the  deeds  made  by  him. 

Idem,        366 

10.  The  decree  for  the  sale  of  the  land  for 
the  payment  of  said  notes  being  inter- 
locutory, though  it  is  affirmed  on  appeal,there 
may  be  a  decree  between  the  co^efendants 
when  the  cause  goes  back,  if  it  is  a  proper 
case  for  a  decree. 

Idem,        366 

EVIDENCE. 

1.  Where  one  defendant  is  not  a  competent 
witness  for  the  other,  see  Witness,  No.  1,  and 

Steptoe  V.  Read  for,  &c.,  1 

2.  A  witness  is  not  competent  to  give  evi- 
dence for  one  purpose  only.  If  he  is  compe- 
tent at  all,  he  may  be  examined  upon  any 
matter  upon  the  record. 

Idem,        1 
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3.  The  orig'inal  order  book  of  a  county  court 
U  competent  evidence  whenever  a  certified 
copy  would  be  evidence. 

Ballard  &  als,  v.   Thomas  6f  Am- 
man,  14 

4.  The  orig'inal  order  book  maj  be  proved 
to  be  such  by  a  deputy  clerk  or  any  other 
person  who  can  identify  it. 

Idetn,       14 

5.  At  common  law,  if  upon  a  prosecution 
for  an  assault  and  battery,  the  defendant 
pleaded  guilty,  the  record  was  competent 
evidence  in  a  civil  action  for  the  same  assault 
and  battery,  to  prove  it. 

Honaker  v.  Howe,  50 

6.  But  where  the  defendant,  without  plead- 
ing, throws  himself  upon  the  mercy  of  the 
court  and  submits  to  a  fine,  the  record  is  not 
evidence,  in  a  civil  action  for  the  same  act, 
to  prove  it.  Idem^        50 

7.  In  Virginia,  where  a  defendant,  on  an 
indictment  for  misdemeanor,  without  plead- 
ing confesses  a  judgment  for  a  specific  sum 
as  a  fine,  the  record  is  not  evidence,  in  a  civil 
action  for  the  same  cause,  to  prove  the  fact. 
Nor  is  it  evidence  to  enhance  the  damages. 

Idem^        50 

8.  Though  all  of  an  answer  responsive  to 
a  bill  is  to  be  received  in  evidence,  the  court 
may  believe  a  part  of  it  and  disbelieve  another 
part  of  it. 

Mayors  ex^or  &  als,  v.  Carrington^s 
ex* or  &  als,,  74 

9.  When  parol  evidence  may  be  admitted  to 
show  whether  a  note  signed  by  an  agent  is 
intended  as  his  own,  or  that  of  the  company, 
see  Corporations,  No.  1,  and 

Rich,  Fred,   &  Pot,  R.  R.   Co.  v. 
Snead  &  Smith,  354 

10.  When  statements  of  deceased  are  not 
admissible  as  dying  declarations,  see  Dying 
Declarations,  No.  1,  2,  and 

JcLckson^s  Case,  656 

833     •EX  BCUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  accounts  of  an  executor  which  have 
been  regularly  settled  in  the  mode  prescribed 
by  law,  are  to  be  taken  as  prima  facie  correct. 
They  are  liable  to  be  impeached  on  specific 
grounds  of  surcharge  and  falsification  to  be 
alleged  in  the  bill ;  but  the  court  will  not 
decree  an  account  upon  a  general  allegation 
that  the  settled  accounts  are  erroneous. 

Corbin  6f  als,  v.  Mills*  ex* on  6f  als,,  438 
RoHnson*s  adm*ry,  Mills*  ex*ors  & 
als.,  438 

2.  Where  an  account. has  been  ordered  on 
a  proper  bill,  if  an  additional  objection  to  the 
settled  accounts  is  discovered  in  the  progress 
of  the  cause,  the  plaintiff  may  raise  the 
objection  before  the  commissioner,  with  a 
proper  specification,  in  writing;  and  the 
defendant  may  meet  the  objection  by  an  affi- 
davit, which  shall  have  the  same  weight  as 
an  answer  would  have  had  if  the  matter  had 
been  alleged  in  the  bill.  Idem,        438 

3.  Executors  have  regularly  settled  their 


accounts  before  a  commissioner  of  the  court 
of  probate,  and  they  have  been  approved  and 
recorded.  A  devisee  and  legatee  of  their 
testator  files  a  bill,  and  without  specifying 
any  errors  in  the  settled  accounts,  calls  upon 
them  to  render  an  account  of  all  their  act- 
ings and  doings.  The  executors  may  object 
to  any  overhauling  of  their  settled  accounts, 
except  so  far  as  they  may  be  open  to  objec- 
tions apparent  on  their  face. 

Idem,        438 

4.  To  such  a  bill  the  executors  answer, 
giving  a  full  account  of  their  administra- 
tion ;  and  there  is  a  decree  for  an  account. 
The  allegations  of  the  answer,  though  affirm- 
ative, must  be  taken  as  true  unless  disproved, 
so  far  as  they  relate  directly  to  the  accounts 
which  they  are  thus  required  to  give. 

Jdem,       438 

5.  If  in  such  a  case  the  plaintiff  does  not 
amend  his  bill,  and  specify  errors  in  the 
accounts,  allegations  in  the  answer,  though 
not  explanatory  of  the  account,  and  therefore 
perhaps  not  within  the  scope  of  the  discovery 
sought  by  the  bill,  but  having  a  relation  to 
the  subject-matter  of  the  account,  and  im- 
portant to  a  correct  understanding  of  the 
motives  of  the  executors,  and  of  the  circum* 
stances  under  which  they  acted,  unless  dis- 
proved, are  to  be  taken  as  true. 

Idem,       438 

FELONY. 

1.  The  filing  of  an  information  against  a 
prisoner  committed  for  trial  for  a  felony,  is 
of  no  avail,  and  an  indictment  must  ^  found 
against  him  within  the  time  prescribed  by 
the  statute,  or  he  will  be  discharged. 

Jones*  Case,  478 

2.  A  prisoner  committed  for  trial  for  a 
felony,  must  be  indicted  in  the  county  court, 
though  upon  an  information  filed  against 
him,  he  has  been  on  his  own  motion  re- 
manded for  trial  in  the  circuit  court. 

Idem,        478 

3.  The  second  term  of  the  court  spoken  of 
by  the  statute,  by  which  time  a  prisoner 
must  be  indicted,  is  the  second  term  at  which 
a  grand  jury  is  directed  to  be  summoned. 

Idem,        478 

4.  Where  a  prisoner  is  to  be  tried  for  a 
felony.    See  Philips*  Case,  485 

IVHghVs  Case,  626 

5.  The  distinction  between  the  arraign- 
ment and  the  pleading  in  a  felony. 

fVhitehead*s  Case,  640 

INDICTMENTS    AND    INFORMATIONS. 

1.  An  information  under  the  1st  section  of 
the  act  of  February  13th,  1866,  Bess.  Acts 
1865-^,  p.  32,  ch.  2,  in  relation  to  the  assess- 
ment of  taxes  on  licenses,  must  allege  that 
the  sale  was  **for  profit  or  on  commission,  or 
for  other  compensation,''  or  it  will  be  fatally 
defective  on  demurrer,  or  on  motion  in  arrest 
of  judgment. 

Cousins*  Case,  807 
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2.  Since  the  act,  Code,  ch.  207,  §  11,  no 
mode  of  stating  the  time  of  an  offence  in  an 
indictment  or  presentment  can  vitiate  it. 

SlediTs  Case,  813 

JUDGMENTS. 

1.  At  common  law  in  a  joint  action  against 
several  parties,  there  can  be  but  one  final 
judgment,  and  it  must  be  for  or  against  all 
the  defendants;  and  the  rule  is  the  same, 
whether  the  contract  sued  on  is  joint,  or 
joint  and  several,  or  whether  the  action  is 
founded  on  several  and  distinct  contracts,  as 
the  maker  and  endorsers  of  a  negotiable 
note. 

Sieptoe  V.  Ready  for  &c. ,  1 

834  *2.  This  general  rule  does  not  apply 
where  the  plea  of  one  defendant  admits 
the  contract,  and  sets  up  a  discharge  by 
matter  subsequent,  as  bankruptcy ;  or  where 
he  sets  up  a  personal  disability  at  the  time  of 
the  contract  sued  on,  as  infancy.  And  these 
exceptions  apply  whether  the  contract  is 
joint,  or  joint  and  several.  Idem,        1 

3.  The  act,  Code,  edi.  1860,  ch.  177,  §  19, 
applies  only  to  cases  in  which  some  of  the 
defendants  are  discharged  upon  grounds  of 
defence  merely  personal ;  and  where  the 
ground  of  defence  goes  to  the  foundation  of 
the  entire  contract,  the  case  remains  as  at 
common  law.  Idem,       1 

4.  In  an  action  on  a  contract  against  two 
defendants,  though  one  of  them  confesses  a 
judgment,  if  the  other  proves  a  defence  that 
goes  to  the  foundation  of  the  entire  contract 
sued  on,  there  must  be  final  judgment  in  favor 
of  both  defendants.  Idem,        1 

5.  How  judgment  in  a  criminal  case  should 
be  entered.  See  Criminal  Jurisdiction  and 
Proceedings,  No.  22,  and 

Sledd's  Case,  813 

JUDICIAL  SALES. 

T.  conveyed  to  H.  &  B.  ninety  acres  of 
land  in  trust  for  his  wife  for  life,  and  at  her 
death  to  their  children,  with  a  power  of  ap- 
pointment by  will  to  the  wife ;  which  she  did 
not  make.  After  the  death  of  T.  and  his 
wife,  four  of  their  children  being  of  age,  file 
their  bill  against  the  other  two,  who  were 
infants,  of  the  age  of  seventeen  and  nineteen 
years,  asking  for  the  sale  of  the  land.  There 
was  a  decree  directing  the  land  to  be  sold, 
and  it  was  sold,  partly  on  a  credit,  and  the 
sale  was  confirmed.  The  purchaser  having 
failed  to  make  the  last  payment,  a  rule  was 
made  on  him  to  show  cause  why  the  land 
should  not  be  sold  to  pay  the  balance  of  the 
purchase  money.  He  appeared  and  filed  an 
affidavit  objecting  to  the  title ;  that  the  trus- 
tees, H.  &  B.,  had  not  been  parties  to  the 
suit,  and  that  there  was  but  eighty-nine  acres 
of  land.  B.,  describing  himself  as  surviving 
trustee,  executed  a  release  deed,  which  was 
filed  in  the  suit.  A  sale  was  decreed,  and  the 
purchaser  appealed.     Hbi#d  : 

1.  Qn^RB :  Whether  under  the  Virginia 
statute  of  uses,  the  trust  having  ended,  the 
legal  title  was  in  the  trustees.    But  if  it 


was,  and  they  should  have  been  parties, 
the  sale  having  been  made  and  confirmed, 
and  the  purchaser  in  quiet  possession^  the 
deed  of  release  of  the  surviving  trustee 
cured  the  defect. 

Jones  V.  Tatum,  720 

2.  Though  the  tract  was  described  as  con- 
taining ninety  acres,  it  was  a  sale  in  gross, 
and  not  by  the  acre,  and  the  purchaser  is 
not  entitled  to  an  abatement  from  the  pur- 
chase money.  Idem,        720 

3.  If  the  facts  stated  by  the  purchaser 
would  entitle  him  to  an  abatement  from 
the  purchase  money,  the  facts  not  being 
proved,  he  is  not  entitled  to  it. 

Idem,        720 

4.  The  decree  having  directed  the  com- 
missioner to  give  security,  and  to  pay  the 
purchase  money  to  the  infants'  guardian, 
the  purchaser  paying  to  the  commissioner 
in  pursuance  of  the  decree,  is  exonerated 
from  liability  for  its  proper  disposition,  and 
cannot  object  to  the  decree  on  that  ground. 

Idem,        T20 

5.  No  objection  having  been  made  in  the 
court  below,  that  it  was  not  shown  that  B. 
was  the  surviving  trustee,  that  question 
cannot  be  made  in  this  court. 

Idem,        720 

6.  The  purchaser  having  resisted  the  de- 
cree for  a  resale,  and  taken  an  appeal  from 
the  former  decision  in  the  cause,  was  prop- 
erly subjected  to  pay  the  costs  of  the  pro- 
ceeding under  the  rule.  Idem,        720 

JURIES. 

1.  What  authority  the  judge  who  presides 
at  a  criminal  trial  has  over  the  jury  out  of 
court.  See  Criminal  Jurisdiction  and  I^ra- 
ceedingsl  No.  9,  and 

Philips'  Case,  485 

2.  Separation  of  a  juror  out  of  the  custody 
and  control  of  the  officer  having  charge  of 
the  jury,  is  prima  facie  sufficient  to  vitiate  a 
a  verdict ;  and  it  is  incumbent  on  the  Com- 
monwealth to  refute  the  presumption,  by  dis- 
proving all  probabilities  or  suspicions  of 
tampering.  Idem,       485 

LACHES  AND  LAPSE  OF  TIME. 

1.  Great  laches  in   prosecuting  a  suit  in 

equity  after  it  has  been  commenced,  by  an 

assignee  of  the    purchase    money    of   land 

against  the  debtor  purchaser,  excused  under 

the  circumstances. 

835      *  Mayors  ex' or  6f  als,  v.  Carring- 

ton's  ex' or  df  als, ,  74 

LEGACIES  AND  LEGATEES. 

1.  Testator  gives  to  his  daughter  for  life 
%S^  per  annum,  payable  quarterly ,  being  the 
interest  on  the  purchase  money  ($9,000)  of 
the  real  estate  on,  Ac,  sold  by  me  to  B.  He 
gives  two  other  sums  to  the  daughter  for  life, 
per  annum,  described  as  the  interest  on  the 
purchase  money  of  other  parcels  of  land  sold 
to  other  parties,  $300  per  annum,  payable 
semi-annually,  the  interest  on  $5,000  of  State 
stock  of  Virginia.     And  at  the  death  of  his 
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daughter  he  gives  these  several  principal 
sums  of  money  to  the  children  of  his 
daughter.  And  he  receives  part  of  the  pur- 
chase money  specified,  in  his  lifetime.  The 
legacies,  both  to  the  daughter  and  her  chil- 
dren, of  the  three  first  sums  are  demonstra- 
tive, and  not  specific.  The  legacy  of  the 
stock,  and  the  interest  upon  it,  is  a  general 
legacy  of  so  much  State  stock  and  the  inter- 
est upon  it  as  it  is  paid  by  the  State. 

Corinn  &  als,  v.  Mills'  ex' on  &  als.,  438 

Rolnnsan's  adm'r  v.  Mills*  ex'ors  & 
als.,  438 

2.  To  this  bequest  the  testator  adds  :  In 
case  of  the  death  of  any  child  of  my  said 
daughter,  bom  or  to  be  born,  unmarried 
under  the  age  of  twenty-one  years,  and  not 
leaving  issue,  the  share  of  property  cominfc 
to  this  child  shall  immediately  vest  in  and 
belong  to  his  or  her  surviving  brothers  and 
sisters  and  their  lineal  descendant  ;  the  de- 
scendants taking  their  deceased  parent's 
share.  A  child  of  the  daughter,  over  twenty- 
one  years  of  ag^e  at  the  death  of  the  testator, 
after  his  death  marries  and  dies  in  the  life- 
time of  her  mother,  not  having  had  a  child, 
and  her  husband  surviving  her.  The  legacy 
vested  in  the  child  at  the  death  of  the  testa- 
tor ;  and  it  did  not  divest  upon  her  death 
without  children  ;  but  her  husband  takes  it 
as  her  administrator. 

Carlnn  &  als.  v.  Mills'  ex' or  &  als.,  438 

Robinson's  adm'r  v.  Mills'  ex'ors  & 
als.,  438 

3.  Mrs.  C,  an  old  and  very  wealthy  lady, 
after  disposing  by  her  will  and  two  codicils 
of  a  large  amount  of  her  property,  at  the 
close  of  the  second  codicil  says  :  In  case  of 
sudden  and  unexpected  death,  I  give  the  re- 
mainder of  my  property  to  be  equally  divided 
between  my  cousin  Dr.  C.  of  Philadelphia, 
and  my  cousin  P.  S.  of  New  Orleans,  one- 
half  of  which  each  must  hold  in  trust  for  the 
benefit  of  their  children.  This  is  not  a  con- 
ditional legacy,  dependent  upon  the  sudden 
and  unexpected  death  of  the  testatrix. 

SkipzvilA  &  als,  v.  CabelPs  ex' or  & 
als,,  758 

Lee  6f  als.  v.  Cabell's  ex' or  &  als,,    758 

4.  In  such  cases  the  question  is  whether 
the  contingency  is  referred  to  as  the  reason 
or  occasion  for  making  the  disposition,  or  as 
the  condition  upon  which  the  disposition  is 
to  become  operative.  Idem,  758 

5.  The  second  codicil  is  dated  Augtist  18, 
1861.  On  the  27th  November,  1861,  the  testa- 
trix made  a  sixth  codicil  as  follows  :  In  con- 
sequence of  the  state  of  the  country,  I  now 
revoke  my  bequests  to  Dr.  C.  and  his  chil- 
dren, and  also  to  Mrs.  T.,  her  daughter  C, 
and  also  to  Miss  L.,  all  of  them  residents  of 
Philadelphia.  Evidence  was  offered  to  prove 
that  testatrix  had  been  advised  that  there 
was  danger  that  the  legacies  would  be  con- 
fiscated by  the  Confederate  government,  and 
that  this  was  the  reason  of  the  revocation. 

1.  If  the  advice  was  erroneous,  it  would 
not  avoid  the  revocation.  Idem,        758 


2.  Parol  evidence  is  not  admissible  to 
show  the  views  and  opinions  of  the  testa- 
trix in  order  to  show  that  she  acted  under 
a  mistake.  The  mistake  which  induces  the 
revocation  must  appear  on  the  face  of  the 
will.  Idem,        758 

3.  C.  and  S.  took  under  the  residuary 
clause  of  the  will,  each  one-half  as  tenants 
in  common,  and  upon  the  revocation  of 
the  bequest  to  Dr.  C. ,  the  half  given  to 
him  does  not  pass  to  S.,  but  is  undisposed 
of  by  the  will,  and  goes  to  the  next  of  kin. 

Idem,       758 

4.  By  the  first  clause  of  her  will  testa- 
trix says :  Of  the  ten  thousand  and  fifty 
dollars  which  I  received  from  my  uncle 
Fitzhugh  Carter's  estate,  I  give  and  be- 
queath two  thousand  dollars  of  it  to  Mrs. 
C.,  two  thousand,  &c.;  giving  to  different 
ladies  legacies  together,  amounting  to  the 
precise  sum  of  )fio,050.  At  the  death  of 
the  husband  of  testatrix  he  had  standing 
in  his  name  $10,050  of  bonds  of  the  State 

of  Virginia,  which  he  had  purchased 
836         with  money  derived  from  the  *estate 

of  Fitzhugh  Carter;  he  intended 
these  bonds  to  be  transferred  to  his  wife, 
and  they  were  transferred  to  her  by  his 
executor.  These  are  money  legacies,  and 
are  not  specific  bequests  of  the  bonds. 

Idem,       758 

5.  By  another  clause  of  her  will,  testatrix 
leaves  to  the  unmarried  daughters  of  her 
cousins  B.  and  C.  '*  my  guaranteed  bonds 
of  the  James  River  and  Kanawha  company, 
to  be  equally  divided  between  them." 
After  the  date  of  the  will,  an  act  was 
passed  which  authorized  the  holders  of  the 
bonds  of  this  company,  for  which  the  State 
was  bound,  to  surrender  them,  and  receive 
in  lieu  thereof  bonds  of  the  State  for  the 
same  amount ;  and  under  this  act  the  tes- 
tatrix exchanged  her  guaranteed  bonds 
for  State  bonds,  which  she  held  at  her 
death.  The  exchange  of  the  guaranteed 
bonds  for  State  bond^  was  not  an  ademp- 
tion of  the  legacy,  and  the  legatees  are 
entitled  to  have  the  State  bonds. 

Idem,       758 

6.  In  the  progress  of  a  suit  brought  by 
the  executor  to  have  the  estate  adminis- 
tered, the  court  authorized  him  to  invest 
funds  of  the  estate  in  his  hands,  in  Con- 
federate bonds.  He  paid  large  sums  of 
Confederate  money  to  one  of  the  residuary 
legatees,  but  the  parties  entitled  to  the 
other  half  of  that  legacy  being  unascer- 
tained, he  paid  nothing  to  them.    Hbld  : 

1.  That  the  loss  sustained  by  the  invest- 
ment in  Confederate  bonds  must  be  borne 
ratably  by  all  the  parties  entitled  to  the 
residuum.  Idem,       758 

2.  That  in  ascertaining  the  residuum, 
and  the  payments  made  to  the  one  resid- 
uary legatee,  these  payments  must  be 
scaled  according  to  the  value  of  the  money 
at  the  time  of  payment.  Idem,        758 

7.  By  the  second  clause  of  the  will,  tes- 
tatrix says :  I  gave  half  the  Virginia  State 
stock  that  I  may  own  when  I  die  to  my 
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cousin  S.  L.  He  is  entitled  to  one-half  of 
the  af^gregate  amount  of  State  stocks  she 
ow  n  ed  at  her  death,  except  theState  bonds 
exchanged  for  guaranteed  bonds  of  the 
James  River  and  Kanawha  company,  but 
not  to  bonds  in  which  her  money  was 
invested  by  a  bank  in  its  own  name,  under 
an  agreement  with  her  to  pay  her  the  inter- 
est and  pay  the  taxes,  and  return  the  t>onds 
or  buy  others,  when  she  required  it. 

IdetHt        758 

LIENS. 

1.  If  the  assignment  of  a  debt  is  without 
recourse,  it  is  doubtful  whether  it  will  carry 
with  it  an  equitable  lien  for  the  debt ;  but  if 
the  assignment  is  general,  the  equitable  lien 
passes  with  it. 

Mayor^s  ex* or  &  als,  v.  Carringion^s 
ex*or&  als.,  74 

LIMITATION  OF  ESTATES. 

1.  S.  by  §  10  of  his  will,  says:  I  lend  to 
my  daughter  S.  140  acres  of  land,  to  be  pos- 
sessed by  her  during  her  natural  life,  and 
the  natural  life  or  widowerhood  of  any  hus- 
band she  may  have,  and  at  her  death  and  at 
the  death  or  after  marriage  of  her  husband, 
then  to  be  equally  divided  among  her  chil- 
dren, if  she  has  any,  and  if  she  has  none, 
then  to  be  divided  among  all  my  children. 
He  gives  to  S.  a  female  slave  and  her 
increase  on  the  same  terms  and  conditions. 
S.  died  without  having  married,  and  by  her 
will  gave  her  estate  to  C.    Hei#d  : 

1.  S.  took  an  estate  but  for  her  life,  with 
a  contingent  estate  for  the  life  or  widower- 
hood  of  any  husband  she  might  have. 

Moon  6f  wife  v.  Stone* s  ex* or  &  als,,  130 

2.  The  word  children  as  used  in  this 
devise,  is  a  word  of  purchase,  and  not  of 
limitation.  Idem,        130 

3.  The  word  children  in  a  bequest  can 
generally  have  no  other  meaning  than 
that  of  issue  in^the  first  degree,  unless 
there  be  other  words  in  the  will  to  give  it 
another  meaning,  except  where  the  rule  in 
lVild*s  Case,  6  Coke  16,  applies,  which  is 
founded  on  peculiar  reasons.     Idem,      130 

I.IMITATIONS-5/a/«/^j  of. 

1.  In  a  suit  in  equity  by  the  assignee  of 
the  purchase  money  of  land  against  the  pur- 
chaser and  assignor,  her  suit  being  for  a 
specific  performance  of  the  contract,  the 
statute  of  limitations  is  i^o  bar  to  the  claim. 

Mayor's  ex* or  &  als,  v.  Cartington*s 
ex* or  &  als,,  74 

NATIONAL  LAW. 

1.  See  Civil  War,  No.  1,  and  Negotiable 
Paper,  No.  6,  7,  8,  and 

Billgerry  v.  Branch  6f  Sons,  393 


837 


•NEGOTIABLE  PAPER. 


1.  If  a  note  deposited  for  collection 
in  a  bank  where  it  is  made  payable,  is  not 
paid  at  maturity,  but  being  protested,  is  per- 
mitted by  the  owner  to  remain  in  the  bank, 


however  long  and  from  whatever  motive  he 
may  permit  it  thus  to  remain  there,  it  maj, 
as  a  general  rule,  be  safely  paid  to  the  bank 
by  the  debtor,  provided  he  has  no  notice 
that  the  bank  in  fact  has  no  authority  to 
receive  the  money. 

Alley  6f  als,  v.  Rogers,  366 

2.  In  regard  to  notes  deposited  at  a  bank 
for  collection  during  the  war,  when  Confed- 
erate money  was  the  only  currency,  tbey 
might  properly  have  been  paid  in  that 
money ;  at  least  without  notice  that  other 
money  was  demanded.  Idem,         366 

3.  In  regard  to  notes  payable  at  banks 
before  the  war,  deposited  for  collection  and 
protested  for  non-payment,  but  neglected  to 
be  witlidrawn  by  the  owner  residing  in  this 
State.  Quaere  :  Whether  after  two  or  three 
years  the  bank  had  authority  to  receive  pay- 
ment of  such  notes  in  a  currency  which  came 
into  existence  after  the  protest  of  the  notes, 
and  had  depreciated  in  value  at  the  time  of 
payment,  as  twelve  to  one  compared  urith 
specie,  in  which  payment  might  legally  have 
been  demanded.  Idem,        366 

4.  In  the  case  of  a  non-resident  owner  the 
bank  had  no  authority  to  receive  payment  of 
notes  deposited  for  collection  before  the  Dvar, 
and  protested  for  non-payment,  in  the 
depreciated  Confederate  currency ;  and  the 
payment  of  them  to  the  bank  was  a  void 
payment,  and  the  said  notes  are  still  due  and 
unpaid ;  and  a  deed  of  trust  given  to  secure 
them,  not  having  been  released,  is  a  subsist- 
ing security  ;  and  the  owner  of  the  notes  is 
entitled  to  have  the  same  enforced  for  the 
payment  of  said  notes.  Idem,        366 

5.  In  such  case  the  owner  of  the  notes  is 
entitled  to  have  a  decree  for  the  real  estate 
conveyed  to  secure  them,  without  first  pro- 
ceeding against  the  debtor,  or  the  bank*  or 
an 3'  other  person.  Idem,        366 

6.  Bills  or  checks  drawn  by  a  bank  in 
Richmond,  Va. ,  upon  a  bank  in  New  Orleans, 
were  endorsed  in  Petersburg,  Va.,  in  Feb- 
ruary 1863,  to  a  resident  of  Vicksburg.  The 
late  war  was  then  in  progress,  and  Peters- 
burg, Richmond  and  Vicksburg  were  within 
the  Confederacy,  whilst  New  Orleans  was  in 
the  permanent  possession  of  the  Federal 
forces.  The  endorsement  was  illegal  and 
void,  and  the  endorsee  cannot  recover  against 
the  endorsor  in  an  action  brought  after  the 
war. 

Billgerry  v.  Branch  6f  Sons,  393 

7.  The  international  law  applied  to  all 
transactions  betw^n  persons  residing  within 
the  limits  of  the  authority  of  the  Confed- 
eracy and  persons  residing  in  the  United 
States,  outside  of  the  Confederate  authority. 

Idem,       393 

8.  After  Vicksburg  had  been  taken  pos- 
session of  by  the  Federal  forces,  viz  :  on  the 
23d  of  October  1863,  the  bills  were  presented 
for  payment  at  the  New  Orleans  bank,  and 
payment  refused.  Under  the  proclamation 
of  the  President  of  the  United  States  of 
April  2, 1863,  intercourse  between  Vicksburg 
and  New  Orleans  was  still  prohibited,  and 
the  demand  of  payment  was  illegal. 

Idem,       393 
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9.  Notice  of  demand  and  refusal  to  pay, 
was  fmt  into  the  postoffice  at  New  Orleans 
CO  the  23d  of  October  1863,  directed  to  the 
eadoners  at  Petersburs^,  Va.  The  war  being 
then  in  progress,  and  there  being  no  mail 
commanication  between  New  Orleans,  and 
Petersburg,  the  notice  was  insufficient. 

Idem,       393 

10.  Holder  for  value  of  a  negotiable  note, 
given  upon  a  Confederate  contract,  will  be 
subject  to  have  the  same  scaled.  See  Con^ 
federate  Debts,  No.  1,  and 

Lohman  v.  Crouch,  331 

OFFICERS. 

1.  So  mnch  of  the  act  passed  the  5th  of 
March  1870,  styled  the  enabling  act,  as  pro- 
Tides  for  the  appointment  of  conncilmen  or 
trustees,  and  mayors  and  other  officers  of 
cities  and  towns,  is  constitutional. 

ne  Richmond  Mayoralty  Case,  673 

2.  The  authority  of  the  military  com- 
manders appointed  under  the  reconstruction 
acts  of  congress,  ceased  upon  the  admission 
of  the  State's  representatives  into  congress ; 
and  when  his  authority  ceased,  that  of  his 
appointees  ceased.  Idem,       673 

3.  The  act  of  congress  of  January  26th,  1870, 
admitting  the  representatives  into  congress, 

does  not  en  title,  military  appointees  to 
838     office  to  hold  over  until  *their  succes- 
sors are  appointed  and  qualify. 

Idem,        673 

4.  Sec.  25  of  art.  6  of  the  constitution ,  applies 
only  to  officers  elected  or  appointed  under 
the  constitution,  and  for  whose  election  and 
appointment  it  provides.  Idem,        673 

5.  Sec.  20  of  art.  6  of  the  constitution,  which 
provides,  among  other  things,  that  there 
shall  be  chosen  by  the  electors  of  every  city 
a  mayor,  applies  only  to  a  mayor  to  be  chosen 
under  the  constitution,  at  and  after  the  time 
therein  prescribed  for  the  purpose,  and  not 
to  one  appointed  to  perform  the  duties  of 
mayor  before  one  could  be  chosen  to  enter 
upon  the  duties  of  the  office  under  the  consti- 
tution. Idem,       673 

6.  Whatever  power  these  military  ap- 
pointees to  office  may  have  had  to  discharge 
the  duties  of  their  offices  until  otherwise  pro- 
vided by  law,  they  derived  none  from  the 
constitution  of  the  United  States  or  of  the 
State,  and  it  was  competent  for  the  legislature 
to  terminate  their  power  derived  from  any 
other  source.  Idem,       673 

7.  The  constitution  did  not  continue  any 
officers  in  office  after  its  adoption,  but  in- 
tended to  vacate  all  of  them  immediately. 

Idem,        673 
NEW  TRIALS. 

1.  Where  the  question  in  the  appellate 
court,  is  whether  a  verdict  is  contrary  to  the 
evidence,  where  the  ultimate  facts  upon  which 
the  legal  conclusion  in  the  case  must  rest, 
are  to  be  deduced  by  balancing  the  different 
facts  proved,  and  by  weighing  and  com- 
paring the  inferences  to    be   drawn    from 


them,  respect  should  be  paid  to  the  verdict 
and  judgment  of  the  court  below. 

Rich.  Fred.    &  Pot.  R.    R.  Co.  v. 
Snead  6f  Smith,  354 

•    PARTIES. 

1.  A  corporation  being  a  defendant  to  a 
suit  in  equity  which  seeks  to  have  it  declared 
null,  the  holders  of  stock  in  it  are  not  proper 
parties  to  defend  the  suit. 

Wash. ,  Alex.  6f  Georget.  R.  R.  Co. 
V.  Alex.  <5f  Wash.  R.  R.  Co.,  592 

2.  In  such  a  case  the  holders  of  the  stock 
claiming  that  if  the  corporation  is  annulled, 
they  have  equitable  interests  in  the  property, 
may  be  admitted  as  parties  to  protect  their 
interests.  Idem^       592 

PAYMENTS. 

1.  When,  and  when  not,  notes  made  pay- 
able at  a  bank,  and  deposited  there  for  col- 
lection, mip'ht  be  paid  in  Confederate  money. 
See  Negotiable  Paper,  No.  2,  3,  4,  and 

Alley  &  als.  v.  Rogers,  366 

2.  When  payment  af  a  bill  or  check  on  a 
bank  is  forbidden  by  the  law  of  nations  and 
the  acts  of  congress.  See  Negotiable  Paper, 
No.  8,  and 

Billgerry  v.  Branch  df  Sons,  393 

3.  How  payment  in  Confederate  money  to 
one  residuary  legatee  is  to  be  valued  in  esti- 
mating the  residuum,  and  in  charging  him. 
S^e  Legacies  and  Legatees,  No.  7,  and 

Skibwith  &  als.  v.  Cabell's  ex' or  & 

als.,  758 

Lee  6f  als.  v.  CabelPs  ex* or  &  als.,     758 

PI^EADING — At  Common  Law. 

1.  See  Practice  at  Common  Law,  No.  1, 
and 

Steptoe  V.  Read,  for  dfc,  1 

PLEADING— /«  Equity. 

1.  See  Executors  and  Administrators,  No. 
1, 2,  3,  4,  5,  and 

Corbin  &  als.  v.  Mills'  ex'ors  6f  als.,  438 

Robinson's  adm'r  v.  Mills'  ex'ors  & 
als.,  438 

PRACTICEr--^^  Common  Law. 

1.  Two  defendants  in  assumpsit  file  a  joint 
plea  of  non  assumpsit,  on  which  issue  is  taken . 
Afterwards,  one  of  them  asks  leave  to  with- 
draw the  plea  as  to  himself,  and  to  file  a 
separate  plea,  that  the  defendants  did  not 
assume,  Slc.  This  being  refused,  he  asks 
leave  to  file  such  plea  in  addition,  which  is 
also  refused.  As  the  issue  on  both  pleas 
would  be  the  same,  both  rulings  were  correct. 

Steptoe  V.  Read,  for  6fc.,  1 

2.  At  common  law,  in  a  joint  action  against 
several  parties,  there  can  be  but  one  final 
judgment,  and  it  must  be  for  or  against  all 
the  defendants ;  and  the  rule  is  the  same, 
whether  the  contract  sued  on  is  joint,  or  joint 
and  several,  or  whether  the  action  is  founded 
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on    several  and  distinct    contracts,  as    the 
maker  and  endorsers  of  a  promissory  note. 

Idem^       1 

3.  This  g-eneral  rule  does  not  apply 
839  *where  the  plea  of  one  of  the  defend- 
ants admits  the  contract  and  sets  up 
a  discharge  by  matter  subsequent,  as  bank- 
ruptcy or  where  he  sets  up  a  personal  dis- 
ability at  the  time  of  the  contract  sued  on, 
as  infancy.  And  these  exceptions  apply 
equally,  whether  the  contract  is  Joint,  or 
joint  and  several.  laem^        1 

4.  The  act,  Code,  edi.  1860,  ch.  177,  §  19, 
applies  only  to  cases  in  which  some  of  the 
defendants  are  discharged  upon  grounds  of 
defence  merely  personal;  and  where  the 
ground  of  defence  goes  to  the  foundation  of 
the  entire  contract,  the  case  remains  as  at 
common  law.  Idetn^        1 

5.  In  an  action  on  a  contract  against  two 
defendants,  though  one  of  them  confesses  a 
judgment,  if  the  other  proves  a  defence  that 
goes  to  the  foundation  of  the  entire  contract 
sued  on,  there  must  be  final  judgment  in 
favor  of  both  defendants.  idem^       1 

6.  When  verdict  and  judgment  of  the  court 
below  will  be  regarded  in  the  appellate  court, 
upon  exception  taken  to  overruling  motion 
for  new  trial,  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence.  See  Appellate 
Courts  No.  3,  and 

Rich,  Fred.  &  Pot  R,  R.  Co,  v.  Snead 
<5f  Smith,     '  354 

PRACTICE^/fi  Chancery. 

1.  E.  being  about  to  leave  the  country,  exe- 
cutes a  power  of  attorney,  by  which  he  gives 
to  M.  and  C.  the  amplest  power  to  manage 
and  dispose  of  all  his  property  here  for  his 
benefit,  and  collect  debts  due  him.  On  the 
same  day  Z*  and  his  wife  convey  to  M.  and 
C.  a  house  and  lot,  in  trust  to  lease  or  sell 
the  same,  and  pay  over  the  proceeds  as  re- 
ceived to  Z,  The  deed  of  trust  and  power  of 
attorney  being  designed  to  effect  one  common 
object,  Z.  cannot  file  a  bill  against  M.  and 
C.  for  an  account  of  the  trust  subject  under 
the  deed,  and  bring  an  action  at  law  for  the 
moneys  received  from  the  personal  property 
and  debts,  under  the  power  of  attorney ;  but 
if  he  chooses  to  proceed  in  equity,  must  em- 
brace the  whole  in  that  suit. 

Zetelle  v.  Myers  &  al.,  62 

2.  The  court  should  have  required  the  plain- 
tiff to  elect  whether  he  would  amend  his  bill 
so  as  to  embrace  the  whole  of  the  transac- 
tions, and  dismiss  his  action  at  law,  or 
whether  he  would  prosecute  that  action  ;  and 
upon  his  failure  to  elect,  or  electing  to  prose- 
cute his  action  at  law,  should  have  dismissed 
his  bill.  Idem,        62 

3.  W.  held  a  long  lease  on  property  of  C, 
who  was  largely  indebted  to  him,  and  which 
was  secured  by  a  deed  of  trust  on  the  leased 
property  ;  and  W.  conveyed  all  his  property 
of  every  kind  to  secure  his  creditors.  In  a 
suit  by  a  creditor  of  W.  a  decree  was  made 
for  the  sale  of  the  lease,  with  authority  to  the 


purchaser  to  set  off  the  debt  due  from  C.  to 
W.  against  the  rent.    And  this  was  proper. 

Mayors  ex*or  &  ah,  v.  Carringtan*s 
ex'ordf  als.,  74 

4.  M.  files  a  bill  to  have  his  title  to  certain 
real  estate  established,  and  to  obtain  the  legal 
title  from  a  trustee.  J.  files  her  bill  in  the 
same  court  against  M.,  claiming,  as  assignee 
of  the  vendor,  the  purchase  money  for  the 
land,  which  she  claims  is  still  unpaid.  The 
cases  were  properly  heard  together. 

Idem,        74 

5.  The  papers  in  the  suit  of  J.  were  lost  at 
the  time  the  decree  appealed  from  was  made, 
but  there  were  found  decrees  and  reports  of 
commissioners,  and  exceptions  thereto,  made 
in  the  two  suits,  sufficient  to  enable  the  court 
to  ascertain  the  merits  of  her  claim.  It  was 
proper  to  decree  upon  the  claim. 

Idem,        74 

6.  Though  all  of  an  answer  responsive  to  a 
bill  is  to  be  received  as  evidence,  the  court 
may  believe  a  part  of  it,  and  disbelieve 
another  part.  Idem,        74 

7.  In  a  bill  l>y  an  assignee  against  the 
obligor  and  assignor,  the  assignment  is  not 
questioned  by  the  assignor.  There  is  no 
necessity  of  proving  it  as  against  the  obligor. 

Idem,       74 

8.  M.  proposes  in  writing  to  purchase  of 
C.  certain  real  estate  upon  specified  terms. 
This  proposition  is  accepted  by  C.  by  a  writ- 
ing at  the  foot  of  the  proposal,  and  the  real 
estate  is  conveyed  to  M. ;  and  C.  then  as- 
signs the  instrument,  by  a  writing  upon  it, 
to  J.  The  assignment  is  complete,  and  J. 
may  sue  M.  upon  it  in  equity  in  her  own  name. 

Idem,        74 

9.  J.  is  not  barred  by  the  statute  of  limita- 
tions, her  suit  being  for  a  specific  perform- 
ance of  the  contract.  Idem,        74 

10.  Great  laches  in  prosecuting  a  suit  in 
equity  after  it  had  been  commenced,  by  an 

assignee    of   the  purchase  money  of 
840      *land  against  the  debtor    purchaser, 
excused  under  the  circumstances. 

Idem,        74 

11.  A  tenant  in  common,  occupying  and 
using  the  common  property  separately,  can- 
not be  held  to  account  for  waste  or  injury  to 
the  common  property,  unless  the  bill  charges 
it. 

Graham  &  als,  v.  Pierce,  28 

12.  Land  sold  to  different  purchasers  on 
the  same  day,  though  the  deeds  are  of  dif- 
ferent dates,  is  subject  to  satisfy  a  prior  lien 
according  to  the  day  of  sale,  and  not  the 
time  of  the  conveyances  ;  and  each  is  to  bear 
its  ratable  proportion  as  fixed  by  the  price 
given  for  it.  See  Equity  Jurisdiction  and 
Relief,  No.  9,  and 

Alley  &  als,  v.  Rogers,  366 

13.  In  such  case  the  decree  for  the  sale  of 
the  land  being  interlocutory,  though  it  is 
affirmed  upon  appeal,  there  may  be  a  decree 
between  the  co-defendants  when  the  cause 
goes  back,  if  it  is  a  proper  case  for  such  a 
decree.  Idem,        366 
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14.  In  cases  of  bills  by  legatees  against 
ezectitorsfor  the  settlement  of  their  accounts. 
See  Executors  and  Administrators,  No.  1»  2, 
3, 4, 5,  and 

Corbin  6f  ats.  v.  Mills'  ex'ors  ^aU.,A&d 
Robinson's  adm*r  v.  Mills*  ex'ors  & 
als.,  438 

PRACTICE— /«  Criminal  Cases, 

See  Criminal  Jurisdiction  and  Proceedings, 
passim, 

PRINCIPAL^  AND  AGENT. 

1.  Where  an  agency  is  of  a  fiduciary  char- 
acter, the  principal  may  sue  his  agent  in 
equity  for  an  account  of  his  agency. 

Zelelle  v.  Myers  &  al.,  62 

2.  An  agency  to  manage,  lease  and  sell 
property,  and  pay  expenses  upon  it,  to  col- 
lect debts,  and  pay  over  the  moneys  received 
to  the  principal,  is  of  a  fiduciary  character. 

Idem,       62 

3.  Z.  being  about  to  leave  the  country, 
executes  a  power  of  attorney,  by  which  he 
gives  to  M.  and  C.  the  amplest  power  to 
manage  and  dispose  of  all  his  property  here, 
for  his  benefit,  and  collect  debts  due  him. 
On  the  same  day  Z.  and  his  wife  conveyed  to 
M.  and  C.  a  house  and  lot  in  trust,  to  lease 
or  sell  the  same,  and  pay  over  the  proceeds 
at  received  to  Z.  The  deed  of  trust  and 
power  of  attorney  being  designed  to  effect 
one  common  object,  Z.  cannot  file  a  bill 
against  M.  and  C.  for  an  account  of  the  trust 
tnbject  of  the  deed,  and  bring  an  action  at 
law  for  the  moneys  received  from  the  per- 
sonal lyoperty  and  debts,  under  the  power  of 
attorney;  but,  if  he  chooses  to  proceed  in 
eqoity,  must  embrace  the  whole  in  that  suit. 

Idem,       62 

4.  The  authority  of  the  president  of  a  rail- 
road company  to  make  contracts  for  neces- 
sary lalx>r  for  the  company ,  is  incident  to  his 
office.  And  he  may  furnish  evidence  of  the 
amoont  payable  under  the  contract,  either 
before  or  after  the  service,  and  put  that 
evidence,  in  his  discretion,  into  the  form  of 
a  due  bill  or  promissory  note;  unless  such 
power  is  restricted 'by  special  legislation,  or 
by  regulations  of  the  company  known  to  the 
other  contracting  party. 

Rick.   Fred.  &  Pot,  R,  R.  Co,  v. 
Snead  &  Smith,  354 

RECORDS. 

1.  At  common  law,  if  upon  a  prosecution 
for  an  assault  and  battery,  the  defendant 
pleaded  guilty,  the  record  was  competent 
evidence  in  a  civil  action  for  the  same 
assault  and  battery,  to  prove  it. 

Honaker  v.  Howe,  50 

2.  But  where  the  defendant,  without  plead- 
ing, throws  himself  upon  the  mercy  of  the 
court  and  submits  to  a  fine,  the  record  is 
not  evidence,  in  a  civil  action  for  the  same 
act,  to  prove  it.  Idem,       50 

3.  In  Virginia,  where  the  defendant,  on  an 
indictment    for   a    misdemeanor,     without 


pleading  confesses  a  judgment  for  a  specific 
sum  as  a  fine,  the  record  is  not  evidence,  in 
a  civil  action  for  the  same  cause,  to  prove  the 
fact.  Nor  is  it  evidence  to  enhance  the 
damages.  Idem,       50 

REMOVAL  OF  CAUSES. 

1.  The  plaintiff  and  defendant  being  cor^ 
porations  of  this  State,  the  owners  of  the 
stock,  in  the  defendant  corporation,  though 
non-residents,  are  not  entitled  to  have  the 
cause  removed  to  the  United  States  court,  to 
have  the  validity  of  the  defendant  corpora- 
tion decided. 

*  Wash.  Alex,  6f  Georget,  R,  R,  Co,  v. 
Alex,  6f  Wash,  R,  R.  Co,,  592 

841        'REVERSIONARY  INTERESTS. 

1.  Where  there  is  no  actual  fraud,  and  no 
fiduciary  relation  between  a  purchaser  of  a 
reversionary  interest  and  his  vendor,  mere 
inadequacy  of  consideration  is  not  sufficient 
to  avoid  a  sale,  unless  it  is  so  great  as  to  shock 
the  moral  sense. 

Mayors  ex' or  &  als,  v.  Carrington's 
ex' or  6f  als,,  74 

SCALING  CONFEDERATE  PAY- 
MENTS. 

See  Legacies  and  Legatees,  No;  7,  and 

Skipwith  &  als,  v.  CabelVs  ex' or  6f 
als.,  758 

Lee  df  als,  v.  CabelVs  ex' or  6f  als,,    758 

SET-OFF. 

When  notes  of  a  bank  cannot  be  set-off  in 
suit  by  trustees  of  the  bank  for  the  benefit 
of  the  creditors.    See  Banks,  and 

Exchange  Bank  of  Va.  for  Camp  v. 
Knox,  &c,,  739 

Farmers   Bank  of  Va,  for  Goddin, 
&c,  V.  Anderson  6f  Co,,  739 

SHERIFFS. 

1.  The  sheriff  and  his  sureties  in  office 
when  the  county  levy  is  laid,  are  responsi- 
ble, at  the  end  of  six  months  from  the  date 
of  the  levy,  to  all  the  creditors  of  the  county 
provided  for  by  it,  though  the  sheriff  has 
not  collected  the  money,  or  any  part  of  it. 

Ballard  6f  als,  v.  Thomas  6f  Ammon,  14 

2.  Though  after  the  levy,  the  sheriff  is 
removed  from  his  office  on  the  motion  of  his 
sureties,  before  the  six  months  has  expired, 
the  sheriff  and  his  sureties  are  liable  to  the 
county  creditors  provided  for  in  the  levy. 

Idem,       14 

3.  Though  the  sheriff  is  removed  from  his 
office  on  the  motion  of  his  sureties,  he  still 
has  authority  to  collect  the  levy,  and  his 
sureties  are  responsible  for  his  failure  to 
account  to  the  county  creditors. 

Idem,       14 

4.  The  act  of  1851,  Code,  edi.  1860,  ch.  49, 
§  18,  which  authorizes  the  county  court, 
where  there  is  a  vacancy  in  the  office  of 
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sheriff,  from  other  causes  than  his  death,  to 
appoint  a  collector  of  the  taxes,  levies,  &c. 
is  permissive  only,  not  mandatory ;  and  if 
not  acted  on,  a  sheriff  removed  from  office 
must  proceed  to  collect  them ;  and  his  sure- 
ties are  liable  for  his  default. 

Idem,        14 

5.  A  county  creditor  provided  for  in  the 
county  levy,  is  not  bound  to  apply  to  the 
sheriff  or  his  deputies  for  payment,  before 
he  proceeds  to  enforce  payment  of  his  debt 
by  the  sheriff  and  his  sureties. 

IdetH^       14 

SPECIFIC  PERFORMANCE. 

1.  When  assignee  of  purchase  money  of 
land  may  sue  for  specific  performance  of 
contract  in  his  own  name.  See  Vendor  and 
Purchaser^  No.  2,  3,  4,  and 

Mayors  ex^or  6f  als,  v,  Carringion*s 
ex^or&  als,t  74 

A  vendor  of  real  estate  seeking  to  enforce 
specific  performance  of  the  contract  of  sale, 
must  not  only  have  a  good  title,  but  he  must 
show  it. 

Griffin's  ex^or  v.  Cunningham^  571 

3.  Executors  sell  a  house  and  lot  in  R. 
As  to  five-sixths,  the  title  of  their  testator  is 
clear  ;  for  the  other  sixth  no  deed  can  be 
found  after  diligent  search  in  the  clerk's 
office  where  it  should  have  been  recorded, 
and  among  the  testator's  papers.  The  former 
owner  is  dead,  and  her  husband  testifies  that 
she  did  make  a  deed  for  it ;  but  there  is  doubt 
whether  he  is  not  mistaken  as  to  the  prop- 
erty conveyed.  The  purchaser  will  not  be 
required  to  complete  the  purchase. 

Idem,       571 

4.  In  this  case  the  testator  went'  into  pos- 
session of  the  lot  in  1846,  and  built  upon  it, 
and  held  possession  until  his  death,  and 
authorized  his  executors  to  sell  it ;  but  it 
appears  that  in  1849  he  built  upon  the  lot 
under  an  agreement  with  the  owner  of  the 
one-sixth,  as  to  their  respective  interest  in 
the  property.  He  cannot  be  held  to  have 
had  adversary  possession,  so  as  to  entitle 
the  executors  to  enforce  specific  performance 
of  the  contract  of  sale.  idem,       571 

5.  In  fact,  the  owner  of  this  sixth  had  con- 
veyed the  property  to  the  testator,  and  the 
deed  was  of  record  in  the  clerk's  office, 
though  the  parties  had  failed  to  find  it ;  but 
before  it  was  found  the  property  had  greatly 
decreased,  both  in  its  annual  and  fee  simple 
value.    The  purchaser  will  not  be  compelled 

to  take  it.     '  Idem,       571 
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♦STATUTES. 


1.  The  act,  Code,  edi.  1860,  ch.  117, 
§  19,  in  relation  to  judgments  and  decrees 
for  money,  construed  in 

Stepioey,  Read,  for  &c.,  1 

2.  The  act  of  1851,  Code,  edi.  1860,  ch.  49, 
§  18,  authorizing  the  county  court,  on  the 
vacancy  of  the  office  of  sheriff,  to  appoint  a 
collector  of  taxes,  levies,  &c.  construed  in 

Ballard  df  als,  v.  Thomas  6f  Ammon,  14 


3.  The  act,  Sess.  Acts  1866-'67,  p.  928-9, 
ch.  207,  g  13,  construed  in 

Jones''  Case,  478 

4.  The  act  of  27th  April  1867,  Sess.  Acts 
1866-'67,  ch.  118,  p.  915,  to  revise  and  amend 
tlfe  criminal  procedure,  construed  in 

Philips'  Case,  485 

5.  The  act.  Code,  edi.  1860,  ch.  16,  §  18,  on 
the  construction  of  statutes,   construed   in 

Idem,       485 

6.  The  art.  6,  §  20  and  25  of  the  constitu- 
tion in  relation  to  the  election  and  appoint- 
ment of  mayors  and  other  officers  of  cities, 
construed  in 

The  Richmond  Mayoralty  Case,  673 

7.  The  act,  Sess.  Acts  1866-*67,  ch.  207,  § 
15, 16,  and  208,  §  2,  construed  in 

WrighVs  Case,  626 

Shelly' s  Case,  653 

8.  The  act,  Sess.  Acts  1866-'67,  ch.  208,  § 
4,  construed  in 

Whitehead's  Case,  640 

9.  The  act  of  February  12th,  1866,  requir- 
ing the  banks  to  go  into  liquidation,  construed 
in 

Exchange  Bank  of  Va,for  Camp  v. 

Knox  6fc. ,  739 

Farmers  Bank  of  Va,  for  Goddin  &c, 

V.  Anderson  6f  Co, ,  739 

10.  The  act.  Code,  ch.  207,  §  11,  construed 
in  Sledd's  Case,       813 

11.  The  act  of  April  19th,  1867,  §  22,  Sess. 
Acts  1867,  p.  822,  construed  in 

Idem,       813 

TAXES  AND  TAX  SALES. 

1.  The  principles  decided  in  the  cases  of 
Martin  v.  Snowden,  trustee  ;  Bennett  v.  Hunr 
ter,  and  Partner  &  Recker  v.  Cazenove,  18 
Grattan  100 ;  and  in  Turner  v.  Smith,  dfc.  Id. 
830,  re-affirmed  and  acted  on. 

Dawney  v.  Nutt,  59 

2.  A  leased  property  is  sold,  and  is  then 
only  valuable  for  the  sand  taken  from  it.  The 
purchaser  of  the  lease  builds  upon  the  prop- 
erty, and  makes  extensive  improvements. 
He  is  entitled  to  deduct  from  the  rent  the 
taxes  upon  the  property  as  he  purchased  it, 
but  not  the  taxes  occasioned  by  his  improve- 
ments. 

Mayo's  ex' or  &  als.  v.  Carrington's 
ex' or  &  als,,  74 

3.  What  information  under  the  1st  section 
of  the  act  of  February  13th,  1866,  Sess.  Acts, 
p.  32,  ch.  2,  in  relation  to  the  assessment  of 
taxes  on  licenses,  must  state.  See  Indict- 
ments and  Informations,  No.  1,  and 

Cousins'  Case,  807 

4.  A  butcher  carrying  on  his  business  in 
the  markets  of  a  city,  who  goes  out  into  a 
county  and  buys  cattle,  sheep  and  hogs,  and 
butchers  the  animals  and  sells  the  meat  at 
his  stall  in  the  market,  comes  within  the 
provisions  of  the  act  of  April  19th,  1867,  §  22, 
Sess.  Acts  1867,  p.  822,  in  relation  to  assess- 
ment of  taxes  on  licenses,  and  must  take  ont 
a  license  for  so  buying. 

sudd's  Case,  813 
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TENANTS  IN  COMMON. 

1.  Every  tenant  in  common  has  a  right  to 
possess,  nae  and  enjoy  the  common  property, 
without  being  accountable  to  his  co-tenants 
forrents  or  profits,  except  under  the  statute 
for  so  much  as  he  may  receive  beyond  his 
jnst  share  and  proportion. 

Graham  &  als,  ▼.  Pierce ^  28 

1  Tenants  in  common  are  not  bound  to 
nse  the  common  property  jointly,  by  means 
of  a  contract  of  partnership  between  them, 
but  may  possess,  use  and  enjoy  the  common 
property  severally,  accounting  to  their  co- 
tenants  for  so  much  of  the  rents  and  profits 
as  they  may  receive  beyond  their  just  share 
and  proportion.  Idem^       28 

3.  As  a  general  rule,  where  a  tenant  in 
common  uses  the  common  property  to  the 
ezclnsion  of  his  co-tenants,  or  occupies  and 
uses  more  than  his  jnst  share  or  proportion, 
the  best  measure  of  his  accountability  to  his 
co-tenants  is  their  shares  of  a  fair  rent  of 
the  property  so  occupied  and  used  by  him. 

Idem^       28 

4.  But  there  may  be  peculiar  circumstances 
in  a  case  making  it  proper  to  resort  to  an 
account  of  issues,  profits,  &c.,  as  a  mode  of 
adjustment  between  the  tenants  in  common. 

IdetHy       28 

5.  In  a  case  of  a  tenancy  in  common  in 
lead  mines,  an  account  of  issues  and  profits 

is  the  proper  mode  of  adjustment. 
843     *And  in  settling  the  accounts  of  the 

operating  tenants,  they  should  not  be 
charged  a  certain  sum  per  ton  for  the  ore 
raised  from  the  mine,  or  credited  with  an 
estimated  sum  per  ton  for  raising  the  ore  and 
manufacturing  the  lead ;  but  each  so  opera- 
ting is  to  be  charged  with  all  his  receipts, 
and  credited  with  all  his  expenses  on  account 
of  the  operation  of  the  mine.        Idem^       28 

6.  In  such  a  case,  the  operating  tenant  in 
common  should  have  a  credit  in  his  account 
for  improvements  made  by  him  which  were 
necessary  to  his  operation  of  the  mine. 

Idem^       28 

7.  A  tenant  in  common,  occupying  and 
using  the  common  property  separately,  will 
be  responsible  to  his  co-tenants  if  he  wilfully 
or  by  gross  negligence  has  wasted  or  de- 
stroyed the  common  property.      Idem^       28 

8.  But  he  cannot  be  held  responsible  for 
such  destruction  or  waste  in  a  case  in  which 
the  bill  does  not  charge  it.  Idem^       28 

TENDER. 

1.  C.  sends  an  agent  to  L.  on  the  day  a  note 
of  C.  held  by  L#.  falls  due,  and  the  agent  tells 
L.  he  is  sent  to  pay  the  money  and  get  the 
note;  and  he  shows  1^.  a  parcel  of  money 
which  the  agetrt  holds  in  his  hand,  which  is 
more  than  the  amount  of  the  note.  L.,  with- 
out objecting  that  it  is  not  the  precise  amount 
due,  refuses  to  receive  payment,  because  the 
money  has  g^reatly  depreciated  since  the  note 
was  made.    It  was  a  legal  tender. 

Lohmau  v.  Crouch  6f  als.^  331 


TRUSTS  AND  TRpSTEES. 

1.  C.  executes  a  deed,  in  which,  reciting 
that  W.  had  endorsed  for  C.  three  notes, 
which  he  specifies,  he  conveys  to  O.  certain 
property  in  trust,  that  if  the  said  notes  are 
not  paid  by  C.  when  due,  O.  shall,  on  the 
request  of  W.,  sell  the  property,  and  out  of 
the  proceeds  pay  the  notes ;  and  upon  further 
trust,  after  paying  the  notes,  any  surplus  of 
proceeds  of  sale  shall  be  applied  to  the  pay- 
ment of  any  debt  which  at  the  time  may  be 
due  from  C.  to  W.  The  notes  are  not  paid 
when  due,  and  three  years  afterwards,  the 
trustee  being  about  to  sell  the  property,  C. 
pays  the  notes.  The  deed  is  nevertheless  a 
security  for  any  debt  that  C.  then  owed  to  W., 
and  it  became  such  security  at  least  from  the 
time  of  the  default  in  oaying  the  notes. 

Maya's  ex*or  <y  ah,  v.  Carrington^s 
ex'or  &  als.,  74 

2.  On  the  15th  of  March  1867,  H.  A  P.,  mer- 
chants of  New  York,  execute  a  deed  by  which 
they  convey  to  8.  all  their  effects,  in  trust  to 
pay  their  debts,  with  directions  to  take  pos- 
session at  once  and  proceed  to  execute  the 
trust.  Part  of  the  effects  are  goods  shipped 
to  A.  &  W.,  commission  merchants  in  Rich- 
mond, Va.,  to  be  sold  for  and  on  account  of 
H.  &  P.  On  the  16th  of  March,  R.  sues  H. 
&  P.  in  Richmond,  and  sues  out  an  attach- 
ment, which  is  served  on  A.  &  W.  as  gar- 
nishees. A.  is  not  in  advance  to  H.  &  P. 
when  the  attachment  is  served.  W.  has  ad- 
vanced on  the  goods,  but  afterwards  sells 
them,  and  has  a  balance  in  hand  after  pay- 
ing himself.  The  attachment  has  preference 
over  the  deed,  and  is  first  to  be  satisfied  out 
of  the  proceeds  of  the  sale  of  the  goods  in  the 
hands  of  A.  &  W. 

A,  C.  Smith  v.  I^.  P.  Smith,  545 

3.  When  a  substitution  of  trustee  void,  and 
his  sale  utterly  void.  See  Corporations,  No. 
6,  and 

IVash.,  Alex,  &  GeorgeL  R.  R.  Co, 
V.  Alex,  <5f  Wash.  R.  R,  Co,,  592 

4.  A  trustee  in  a  deed  to  secure  debts,  who 
is  the  attorney  in  fact  and  law  of  the  cred- 
itor, cannot  make  a  valid  sale  at  auction  of 
of  the  property  to  himself.  Idem,       592 

5.  Where  there  are  various  incumbrances 
on  property,  and  the  priorities  are  not  ascer- 
tained, a  sale  by  a  trustee  under  one  of  the 
deeds  is  improper.  Idem,        592 

6.  QuiERB:  Whether  under  the  Virginia 
statute  of  uses,  the  trust  having  ended,  the 
legal  title  was  in  the  trustee. 

Jones  V.  Tatum,  720 

7.  An  insolvent  corporation  conveys  its 
property  and  effects  to  trustees  for  the  bene- 
fit of  its  creditors  ;  the  trustees  are  the  trus- 
tees of  the  creditors,  not  of  the  corporation  ; 
and  they  are  purchasers  for  value. 

Exchange  Bank  of  Va.  for  Camp  v. 

Knox,  dfc,  739 

Farmers  Bank  of  Va.  for  Goddin, 

&c.  V.  Anderson  &  Co,,  739 

8.  As  to  set-off  against  such  creditors,  see 
Banks,  Nos.  1,  2,  4,  and 

Idem,       739 
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►USES. 


1.  Qui^RB:  Whether  under  the  Vir- 
ginia statute  of  uses,  the  trust  having  ended, 
the  legal  title  was  in  the  trustee. 

Jones  V.  Tatuntf  720 

VENDOR  AND  PURCHASER. 

1.  Where  there  is  no  actual  fraud  and  no 
fiduciary  relation  between  a  purchaser  of  a 
reversionary  interest  and  his  vendor,  mere 
inadequacy  of  consideration  is  not  sufficient 
to  avoid  a  sale,  unless  it  is  so  great  as  to 
shock  the  moral  sense. 

Mayors  ex*or  <Sf  als,  v.  Carrington^s 
ex'ordfals,^  74 

2.  M.  proposes  in  writing  to  purchase  of  C. 
certain  real  estate  upon  specified  terms.  This 
proposition  is  accepted  by  C  by  a  writing 
at  the  foot  of  the  proposal,  and  the  real  estate 
is  conveyed  to  M. ;  and  C.  then  assigns  the 
instrument,  by  writing  upon  it,  to  J.  The 
assignment  is  complete,  and  J.  may  sue  M. 
upon  it  in  equity  in  her  own  name. 

Idem,       74 

3.  J.  is  not  barred  by  the  statute  of  limita- 
tions, her  suit  being  for  a  specific  perform- 
ance of  the  contract.  Idem,        74 

4.  Great  laches  in  prosecuting  a  suit  in 
equity  after  it  had  been  commenced,  by  an 
assignee  of  the  purchase  money  of  land 
against  the  debtor  purchaser,  excused  under 
the  circumstances.  Idem,       74 

5.  When  the  court  will  not,  and  when  it 
will,  impose  equitable  conditions  on  a  pur- 
chaser, and  what  will  be  the  equitable  condi- 
tions.   See  Confederate  Debts,  No.  3,  5,  and 

Lehman  v.  Crouch  &  als,,  331 

6.  When  vendor  of  land  shall  not  have  a 
specific  performance  of  the  contract.  See 
^Specific  Performance,  No.  2,  3,  4,  5,  and 

Griffin^s  ex*or  v.  Cunningham,  571 

7.  See  Judicial  Sales,  a,n6. 

Jones  V.  Tatum,  720 


VOI.UNTARY  GIFTS. 


1.  It  was  stated  in  Henry  v.  Graves,  16 
Grattan  244,  and  re-affirmed  in  this  case,  as 
the  result  of  all  the  authorities,  that  a  vol- 
untary gift,  valid  in  law  and  equity,  may  be 
made  of  any  property,  real  or  personal,  legal 
or  equitable,  in  possession,  reversion,  or  re- 
mainder, vested  or  contingent,  and  including 
choses  in  action,  unless  they  be  of  such  a 
nature  as  that  an  assignment  of  them  would 
be  a  violation  of  the  law  against  maintenance 
and  champerty;  that  such  a  gift,  to  be 
valid,  must  be  complete  and  not  executory; 
that  what  is  necessary  to  the  completion  of 
the  gift  depends  on  the  nature  of  the  subject 
and  the  circumstances  of  the  case  ;  and  that 
it  is  always  sufficient,  though  not  always 
necessary,  to  the  completion  of  a  gift,  at 
least  between  the  parties,  that  the  donor  do 
everything  in  his  power,  or  which  the  nature 
of  the  case  will  admit  of,  to  make  it  com- 
plete. 

Mayors  ex^or  df  als,  v.  Carrington^s 
ex^or  &  als,,  74 

WITNESSES. 

1.  In  action  upon  a  joint  or  joint  and  sev- 
eral contract  against  two  defendants,  one  of 
them  is  not  a  competent  witness  for  the  other, 
to  prove  that  the  witness  was  the  only  party 
to  the  contract,  and  is  alone  bound  by  it. 

Steptoe  V.  Read,  for  &c,,  1 

2.  A  witness  is  not  competent  to  give  evi- 
dence for  one  purpose  only.  If  he  is  com- 
petent at  all,  he  may  be  examined  upon  any 
matter  upon  the  record.  Idem,       1 

WRITS. 

What  a  venire  facias  must  contain.  See 
Criminal  Jurisdiction  and  Proceedings,  No. 
16,  and 

Whitehead's  Case,  640 
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Supreme  Court  of  Appeals  of  the  State  of  Virginia. 

[Revised  and  adopted  April  20th,  1871,  in  the  95th  year  of  the  Commonwealth.] 


I, 

MOTIONS. 

No  affidavits  shall  be  read  in  support  of, 
or  opposition  to,  any  motion  hereafter  made 
to  the  conrt,  unless  reasonable  notice  be 
given  to  the  opposite  party  of  the  time  and 
place  of  taking  the  same,  or  good  cause  be 
shown  why  such  notice  has  not  been  given ; 
and  every  motion  which  is  not  a  motion  of 
course,  shall  be  supported  by  affidavit. 

II. 

BRIEFS. 

A  clear  and  concise  statement  of  the 
points  intended  to  be  insisted  on  by  each 
party  in  an  appeal,  writ  of  error  or  super- 
sedeas, and  the  authorities  in  support 
thereof,  signed  by  his  counsel,  and  printed, 
or  plainly  written,  shall  be  delivered  to 
each  of  the  judges  of  the  court,  time  enough 
before  the  hearing,  for  his  consideration, 
and  no  error  other  than  such  as  shall  be 
pointed  out  and  insisted  on  in  such  state- 
ment, on  the  part  of  the  plainti£f  or  appel- 
lant, shall  (without  leave  of  the  court]  be 
admitted  as  a  ground  for  argument,  on  the 
hearing  of  the  cause.  No  cause  shall  be 
proceeded  in  without  such  statement.  But 
a  party  who  has  prepared  and  filed  a  state- 
ment may  insist  on  a  hearing  when  the 
cause  is  regularly  called,  although  no 
statement  shall  have  been  made  on  the  part 
of  his  adversary.  If  one  of  the  parties 
omits  to  file  such  a  statement,  he  cannot 
be  heard,  and  the  case  will  be  heard  ex  parte 
upon  the  argument  of  the  party  by  whom 
the  statement  is  filed.  The  plainti£f,  or 
appellant,  may  adopt  the  petition  as  his 
statement.  If  no  statement  be  filed  by 
either  party  when  a  cause  is  called,  it  shall 
stand  continued  until  the  next  term.  At 
the  close  of  the  argument,    each  counsel  in 

it  shall  furnish  to  each  judge  a  list  of 
xziv   any  authorities  ^referred   to   by  such 

counsel  in  bis  argument,  and  not  cited 
in  his  statement,  showing  the  points  to 
which  they  apply. 

III. 

ATTORNEYS  AND  ARGUMENTS. 

When  there  are  two  or  more  counsel  on 
the  same  side,  no  one  of  them  shall  argue 
twice,  except  by  the  leave  of  the  court ;  nor 
shall  more  than  two  counsel,  representing 
the  same  interest  of  one  or  more  party  or 


parties,  be  permitted  to  argue  for  such  party 
or  parties. 

IV. 

AS  TO  READING  RECORDS  AND  CIT- 
ING AUTHORITIES. 

In  no  case  is  it  necessary  or  proper  to 
read  the  record  of  the  court ;  but  counsel 
may  refer  thereto,  and  state  what  they  con- 
sider as  proved,  on  which  they  rely.  And 
in  all  cases  it  is  recommended  to  the  gen- 
tlemen of  the  bar  to  select  and  cite  only  the 
most  pertinent  authorities. 

V. 

ARGUMENTS  UPON  EXCEPTIONS  TO 

REPORTS. 

No  oral  argument  will  be  permitted  upon 
exceptions  to  a  master  commissioner's  report 
except  upon  naked  questions  of  law,  without 
reference  to  details  of  evidence. 

VI. 
CAUSES  HEARD  OUT  OF  COURSE. 

No  cause  shall  be  taken  up  out  of  the  order 
on  the  docket,  or  be  set  down  for  any  par- 
ticular day,  except  under  special  and  pecul- 
iar circumstances,  to  be  shown  to  the  court. 

VII. 

TIME  ALLOWED  ON  REVIVALS. 
Where  any  process  to  revive  a  suit,  on  the 
death  of  a  party,  either  plainti£f  or  defend- 
ant, shall  be  returned  executed,  there  shall 
be  at  least  sixty  days  allowed  to  the  party 
or  parties  in  whose  name  or  names  such 
suit  may  be  revived,  to  prepare  for  the 
trial  thereof. 

VIII. 

CERTIFICATES  OF  JUDGMENTS,  DE- 
CREES, &c. 

No  certificate  of  a  judgment  or  decree  of 
the  Court  of  Appeals,  shall,  without  the 
special  direction  of  the  court,  be  transmitted 
to  any  inferior  court,  in  less  than  sixty  days 
from  the  rendition  thereof,  unless  the  court 
shall  previously  have  adjourned  for  one  or 
more  weeks. 

XXV  *IX. 

CONSIDERATION  OF  GENERAL 
ERROR. 

In  any  appeal,   writ  of  error,  or  superse- 
deas, if  error  is  perceived  against  any  ap- 
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pellee  or  defendant,  the  court  will  consider 
the  whole  record  as  before  them,  and  will 
reverse  the  proceedings,  either  in  whole  or 
in  part,  in  the  same  manner  as  they  would 
do,  were  the  appellee  or  defendant  to  bring* 
the  same  before  them,  either  by  appeal, 
^writ  of  error  or  supersedeas,  unless  such 
error  be  waived  by  the  appellee  or  defend- 
ant; which  waiver  shall  be  considered  a 
release  of  all  error  as  to  him. 

X. 

REINSTATEMENTS  OF  APPEALS. 

No  appeal  which  shall  have  been  dismissed 
or  abated  by  the  court,  shall  be  reinstated 
or  revived  after  a  lapse  of  sixty  days  from 
such  dismission  or  abatement,  except  for 
good  cause  shown  to  the  court,  verified  by 
affidavits,  and  upon  reasonable  notice  to 
the  adverse  party  of  the  time  of  making 
the  motion ;  nor  then,  except  in  very  special 
cases,  unless  such  motion  be  made  within 
one  hundred  and  twenty  days  from  the  time 
of  such  dismission  or  abatement;  provided, 
that  if  the  court  shall  not  be  in  session  on 
the  day  to  which  such  notice  shall  be  given, 
a  farther  time  of  ten  days  shall  be  allowed 
the  party  to  exhibit  his  motion  after  the 
next  meeting  of  the  court. 

XI. 

CERTIFICATE  OF  CLERK. 

When  an  appeal,  writ  of  error,  or  super- 
sedeas, shall  be  awarded  by  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  copy 
of  the  order  allowing  such  appeal,  writ  of 
error  or  supersedeas,  to  certify  the  fact  of 
the  allowance  thereof  to  the  court  below. 

XII. 

NOTICE  TO  ABSENTEES. 

Whenever  it  is  necessary  that  an  absent 
party  should  have  notice  of  an  order  of  this 
court,  it  should  be  published  once  a  week, 
for  four  successive  weeks,  in  the  manner 
prescribed  by  the  act  of  assembly,  in  the 
case  of  absent  defendants. 

XIII. 

ORDER  OF  ARGUMENT. 

The  court  on  the  first  day  of  each  term 
will  commence  calling  the  cases  for  argu- 
ment, in  the  order  in  which  they  stand  on 
the  docket,  and  proceed  from  day  to  day 
during  the  term,  in  the  same  order; 
xxvi  and  if  the  parties,  or  ^either  of  them, 
shall  be  ready  when  the  case  is  called, 
the  same  will  be  heard ;  and  if  neither  party 
shall  be  ready  to  proceed  in  the  argument, 
the  case  shall  go  down  to  the  foot  of  the 
docket.  Ten  causes  only  shall  be  considered 
as  liable  to  be  called  on  each  day  during 
the  term,  including  the  one  that  may  be 
under  argument.  No  cause  shall  be  taken 
up  out  of  the  order  of  the  docket,  or  be  set 
down  for  any  particular  day,  except  causes 
which,  from  their  own  peculiar  character, 
or  the  mandate  of  the  law,  are  regarded  as 
privileged  cases. 


XIV. 

TIME  OF  ARGUMENTS. 

In  the  argument  of  causes  in  this  court, 
no  one  counsel  upon  either  side  of  any  case 
shall  be  permitted  to  speak  more  than  two 
hours,  except  where  from  the  particular 
character  of  any  case,  or  other  circum- 
stances, the  court  shall,  upon  application 
made  before  the  argument,  extend  the  time 
to  any  period  which  to  it  may  appear  rea- 
sonable and  proper. 

Provided,  however,  that  where  the  same 
counsel  may  open  and  conclude  the  ar^n^- 
ment  for  the  appellant,  or  plaintiff  in  error, 
nothing  in  this  rule  shall  be  so  construed 
as  to  prevent  such  counsel  from  speaking 
two  hours  in  concluding,  as  well  as  in 
opening  such  argument. 

XV. 
CALL  OF  THE  DOCKET. 

When  any  case,  which  shall  be  called  in 
the  due  course  of  the  regular  calling  of  ^he 
docket,  shall  be  passed,  because  the  proper 
process  has  not  been  executed,  though  such 
case  shall  not  lose  its  place  on  the  docket, 
yet  it  shall  not  be  again  called  until  the 
next  regular  calling  of  the  docket. 

XVI. 

CAUSES    MAY   BE   SUBMITTED    ON 
PRINTED  ARGUMENTS. 

When  a  cause  shall  be  called  for  hearinic, 
the  court  will  receive  printed  arguments  (a 
copy  for  each  judge)  if  the  counsel  on  either 
or  both  sides  shall  choose  so  to  submit  the 
same,  and  the  cause  shall  stand  on  the  same 
footing  as  if  there  were  an  appearance  of 
counsel.  But  when  a  case  is  taken  up  for 
trial  upon  the  regular  call  of  the  docket  and 
argued  orally  in  behalf  of  only  one  of  the 
parties,  no  printed  argument  shall  be  re- 
ceived unless  it  be  filed  before  the  oral  ar- 
gument begins,  and  the  court  will  proceed 
to  consider  and  decide  the  case  upon  the  ez 
parte  argument. 

XVII. 

PROCEEDINGS  IN  CRIMINAL    CASES. 

That  when  a  writ  of  error  in  any  crimi- 
nal case  shall   be  awarded   by   a   judge    in 

vacation,  the  same  shall  be  made  re- 
xxvii    turnable  the    first. day    of   the  *next 

term  thereafter,  and  if  awarded  by 
the  court  when  in  session,  it  shall  be  made 
returnable  forthwith;  and  in  either  case 
the  same  shall  be  heard  as  soon  as  the  re- 
cord shall  be  printed  in  preference  to  any 
civil  business  on  the  docket.  And  when 
judgment  shall  be  given  in  any  criminal 
case,  the  same  shall  be  certified  forthwith 
to  the  court  from  which  it  came  without 
further  orders. 

xvni. 

REHEARING. 
No  application    for  a  rehearing   will  be 
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entertained,  unless  made  within  ten  days 
after  the  decision  is  announced  (except  as 
otherwise  authorijeed  by  law),  and  no  re- 
hearing will  be  allowed  unless  one  of  the 
jndges  who  concurred  in  the  decision  shall 
be  dissatisfied  with  it,  and  desires  a  rehear- 
ing. 


SESSIONS  OF  THE  COURT. 

The  sessions  of  the  court  at  Richmond 
shall  be  divided  into  three  terms,  to  com- 
mence on   the  first  day  of  November,  and 


the  fifth  days  of  January 
spectively. 


and  March   re- 


ARGUMENT  DOCKET. 

It  shall  be  the  duty  of  the  clerk,  at  the 
commencement  of  each  session  to  make  a 
list  of  all  causes  ready  for  hearing*  and  rep- 
resented by  counsel  on  either  side,  which 
shall  constitute  the  argument  docket.  A 
cause  may  at  any  time,  on  motion,  without 
notice,  be  placed  on  this  docket  by  order  of 
the  court. 
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Howery  v.  Helms  &  als. 
September  Term*  1870,  WytheTlUe. 
(STAPLI8,  J..  Absent*) 
I.  Pvtitloifr-Sale  of  the  Land— Objection  in  the  Appel- 
late Coart.t— In  a  snlt  for  partition,  tbe  court  bas 
no  antliority  to  order  a  sale  of  tbe  land,  unless  It 

*He  had  been  counsel  In  the  cause. 

tPartltloa— Bqatty  Jniisdlctlon.*— Tbe  proper  pro- 
ceeding for  partition  at  common  law  was  by  writ  of 
partition,  but  this  writ  bas  been  in  practice  almost 
entirely  tnperseded  by  tbe  concurrent  proceeding 
of  a  bill  in  equity.    2  Min.  Inst  (4tb  Ed.)  488. 

The  power  of  a  court  of  equity  to  grant  partition 
is  not  disereUonaiyt  but  ex  dtbUo  JttatUiae ;  and  when- 
ever a  plaintiff  has  a  right  to  partition  at  law,  he 
has  the  same  right  in  equity.  Wiseley  t.  Findlay, 
iBaad.a6L  The  only  indispensable  requisite  enti- 
tling a  plaintiff  to  relief  was  formerly  that  he  must 
show  a  clear  legal  tiUe.  Wiseley  t.  Findlay.  8 
Rand.  Ml.  But  now  by  statute,  a  court  of  equity  may 
take  cognizance  of  all  questions  of  law  affecting  tbe 
legal  title  that  may  arise  in  any  proceeding.  Va. 
Code  1840.  p.  696 :  Va.  Code  1887,  S  2608. 

Saas— How  Putltlon  Mado-in  the  Ahaenoe  of 
Statnta.— By  common  law,  tbe  partition  must  be 
in  kind,  however  inconyenient :  a  solution  of  tbe 
dlfflcnlty  by  means  of  sale  seems  unknown ;  and, 
even  in  equity,  "it  was  understood,  and  indeed 
affirmed  *  *  (by  Lord  Cbn.  Parker,  in  Clarendon 
T.  Hornby.  1  P.  Wms.  447)  that  each  tenant  must  hare 
some  tubetatUial  part  of  the  premises,  so  that  if 
there  were  but  one  house  or  mill  to  be  divided,  and 
00  other  lands  to  make  up  the  co-tenant's  share,  a 
diTiaion  in  kind  was  unavoidable."  8  Min.  Inst 
(4th  Ed.)  480. 

Saiar  Sawn —Under  Statnte.'-But  by  statute, 
first  introducing  the  Code  of  1840,  p.  688,  this 
Inconrenience  was  remedied  by  the  provision  that 
in  any  case  in  which  partition  cannot  conveniently 
he  made,  if  tbe  interests  of  those  who  are  entitled 
to  the  subject  or  its  proceeds  will  be  promoted  by 
the  sale.  etc.. «  sale  may  be  decreed.  Roberts  v. 
Coleman.  87  W.  Va.  168.  16  S.  E.  Rep.  487.  See  also, 
Va.  Code,  f  8604. 

Thus,  now,  if  necessary  the  court  may  order  a 
sale  of  the  land  in  order  to  give  full  relief,  but  as 
laid  down  in  the  principal  case,  it  is  the  duty  of  the 
court  before  making  a  decree  for  a  sale,  to  ascer- 
tain by  an  enquiry  by  a  commissioner,  or  otherwise, 
that  partition  cannot  be  made  in  any  of  the  modes 
t^roTlded  by  the  statute  without  a  sale.  Roberts  v. 
Coleman.  37  W.  Va.  158, 16  S.  £.  Rep.  487 ;  j^ckham  v. 
I>Dncan  (Va.).  6  S.  E.  Rep.  096. 

Bot  in  the  partition  of  real  estate,  each  part 
owner  is  entitled  to  have  in  severalty  a  part  equal 
to  his  interest  In  the  whole  subject,  if  this  is  practi- 
cable, with  a  due  regard  to  the  interests  of  all  con- 
cerned. But  if  such  partition  cannot  be  made 
without  impairing  tbe  portion  of  some  others,  the 
property  may  be  divided  into  shares  of  unequal 
Talnes.  and  the  Inequality  may  be  corrected  by  a 
charge  of  money  on  the  more  valuable  In  favor  of 


is  made  to  appear  by  an  enquiry  before  a  commis- 
sioner, or  otherwise,  that  partition  cannot  be 
made  in  some  of  the  modes  provided  by  the  2d  and 
8d  sections  of  ch.  128.  of  the  Code.  But  when  it  did 
not  so  appear,  and  no  such  enquiry  was  asked  in 
the  court  below,  a  party  who  promoted  the  suit 
and  at  whose  instance  the  decree  was  made,  will 

the  less  valuable  portion,  or  by  other  means  recog- 
nized in  the  law  of  partition.  Code.  ch.  124,  S  2,  p. 
686:  Cox  V.  McMullin,  14  Qratt  82. 

Snuia— Same  ^me  Record.— Now,  remembering 
that  the  common  law  gave  right  to  have  par- 
tition in  kind,  and  this  statute  being  an  innovation 
upon  the  common  law,  and  taking  away  from  the 
owner  the  right  to  keep  his  freehold  in  kind,  to  jus- 
tify a  sale  in  any  case,  it  must  come  within  the  stat  • 
ute,  and  it  must  appear  in  some  way  by  the  record 
both  that  partition  cannot  be  conveniently  made, 
and  that  the  interests  of  the  owners  will  be  pro- 
moted by  sale.  Roberts  v.  Coleman,  87  W.  Va.  158, 
16  S.  S.  Rep.  486w 

Upon  a  bill  for  partition  of  land,  as  a  general 
rtUe,  tbe  share  of  each  parcener  should  be  assigned 
to  him  in  severalty:  and  if  from  the  condition  of 
the  subject  or  the  parties,  it  is  proper  to  pursue  a 
different  course,  the  facts  justifying  a  departure 
from  tbe  rule  should,  at  least  when  infants  are  con- 
cerned, be  disclosed  by  the  report  or  otherwise 
appear,  to  enable  the  court  to  judge  whether  or  not 
their  Interest  will  be  injuriously  affected :  hence 
where  the  same  parties  are  entitled  to  lands  de- 
rived from  the  father  and  also  to  lands  derived 
from  the  mother,  and  some  or  all  of  them  are 
infants,  if  these  lands  are  blended  in  the  division,  it 
must  appear  to  the  court  that  the  interest  of  the 
parties  in  general  will  be  promoted  by  this  mode  of 
parti tinn,  to  enable  the  court  to  protect  the  rights 
of  the  infants.     Custis  v.  Snead.  12  Oratt  260. 

But  it  Is  not  necessary  that  facts  tucesearv  to  war- 
rant a  decree  for  sale  should  appear  from  the 
report  of  commissioners  or  by  the  depositions 
of  witnesses.  It  Is  sufficient  if  the  facts  appearing 
in  the  record  reasonably  warrant  the  decree  of 
sale:  and  this  especially  when  the  proceeding  is  to 
defeat  the  title  of  an  Innocent  purchaser.  Zirkle  v. 
McCue,  86  Gratt  517. 

Same— Collateral  Attack.— In  a  suit  for  parti- 
tion of  land  •  •  ♦  whether  partition  can  be 
conveniently  made  in  kind  or  not,  and  whether  the 
interest  of  those  who  are  entitled  to  the  subject  or 
its  proceeds  will  be  promoted  by  a  sale  of  the  entire 
subject  or  not.  are  questions  for  the  court  in  which 
the  suit  is  pending  to  decide,  and  its  decision  can- 
not be  questioned  in  any  collateral  suit,  except  on 
the.ground  of  fraud  or  surprise.  In  such  a  case,  a 
sale  made  pending  the  suit  by  agreement  of  the 
parties,  in  person  or  by  counsel,  which  sale  is 
afterwards  approved  and  confirmed  by  the  court, 
is  as  valid  as  if  made  under  a  previous  decree  of 
the  court  in  the  suit  and  can  no  more  be  impeached 
collaterally  than  if  so  made.  Wilson  v.  Smith,  28 
Gratt  408. 
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not  be  allowed  to  raise  the  objection  for  the  first 
time  in  tbe  appellate  court, 

3.  5«iiie— Sane— Effect  of  Purchase  by  the  Coaals- 
slooier.— Wben  the  commissioner  appointed  by  a 
decree  In  a  partition  suit  to  sell  the  land,  becomes 
himself  the  purchaser,  the  purchase  is  voidable  at 
the  election  of  any  party  Interested  in  the  land  sold. 
And  the  law  is  the  same  where  the  purchase 
is  made  nominally  by  a  third  person,  who  Is  re- 
ported by  the  commissioner  to  the  court  as 

2  *the  purchaser,  but  who  really  purchased  for 

the  commissioner  and  conveyed  the  land  to 
him  accordinarly,  after  the  purchase  as  reported 
had  been  confirmed. 

3.  Saine— Same— Party  Interested  Accepts  His  5taare  of 
the  Proceeds— Effect— Where  a  party  interested  in 
the  land,  with  a  full  knowledge  of  all  the  facts, 
elects  to  afllrm  the  sale,  he  will  be  concluded  by  it, 
and  in  this  case  the  acceptance,  without  objection, 
of  his  share  of  the  proceeds  of  sale  in  Confederate 
money  (for  which  the  sale  was  made),  was  held  to 
be  such  an  affirmation. 

4.  5aiiie— Seme— Same— Party  laterssted  Elects  to 
Avoid  the  Sale— What  Hust  Be  Done.— Where  any  of 

the  parties  Interested  elect  to  avoid  the  sale,  while 
it  has  been  affirmed  by  other  parties,  the  entire 
property,  and  not  merely  the  undivided  interest  of 
the  parties  objecting  to  the  sale,  must  be  resold: 
and  the  oriffinal  purchaser  will  be  entitled  to  the 
shares  of  the  proceeds  of  the  resale,  which  would 
otherwise  have  belonged  to  those  who  have  elected 
to  affirm  the  oriffinal  sale. 

5.  Same— Sane— flame— 5aiiie.— Where  land  is  resold 
in  cases  of  this  sort,  the  usual  and  proper  course 
is  to  offer  the  property  at  an  upset  price,  to  be  fixed 
by  the  decree,  according  to  the  cases  of  Bucklet  v. 
Lokfftrty^  2  Rob.  R.  802,  and  BaiUv^t  adnCx  v.  Robifk- 
tom,  1  Gratt  4.  But  this  rule  is  intended  for  the 
protection  of  the  parties  who  elect  to  avoid  the 
first  sale ;  and  where  the  decree  for  resale  directed 
a  sale  in  greneral  terms,  without  fixing  an  upset 
price,  it  cannot  be  assigned  as  error  in  the  appel- 
late court  either  by  the  original  purchaser,  or  by 
any  party  who  has  elected  to  affirm  the  first  sale. 

6.  Sane— flame— Purchased  by  the  Commissioners- 
Original  Blll.t— A  bill  was  filed,  durlngr  the  late  war, 
for  a  partition  of  real  estate  among  coparceners, 
some  of  whom  were  non-residents  and  so  continued 
until  after  the  war.  and  were  proceeded  against  by 
publication.    A  decree  for  sale  was  made  and  a 

*Sale  of  Land  by  Order  of  Court— Purchase  by  the 
Commissioner.— In  Hurt  v.  Jones,  75  Va.  840,  the  court, 
citing  the  principal  case,  said :  *lt  is  admitted  to  be 
the  rule  that  ordinarily  a  commissioner  to  sell  is 
not  allowed  to  purchase  the  subject,  either  directly 
or  indirectly.  Such  a  purchase,  however,  is  not 
absolutely  void,  but  voidable  only  at  the  election 
of  any  party  interested  in  the  land.*' 

Also,  in  Wlnans  v.  Winans,  22  W.  Va.  ABO.  the  court, 
citing  Davoue  v.  Fanning,  2  Johns.  Chy.  262,  and  the 
principal  case,  said:  "To  allow  a  person  to  occupy 
the  position  of  both  buyer  and  seller  is  to  subject 
him  to  a  temptation  which  neither  the  law  nor  good 
morals  can  permit.  The  capacities  in  which  he  acts 
are  inconsistent  and  in  direct  confilct  with  each 
other.  The  danger  of  the  temptation  to  serve  his 
own  Interest  at  the  expense  of  those  whom  he  repre- 
sents, out  of  the  mere  necessity  of  the  case,  disqual- 

■  ■         ■  ■■■■■  —— — ^^^^i.      ■   ^^-^iy      I     ■  ■■■  »  ■■ 

tOrlglnal  BUI.— See  Pennybacker  v.  Switzer,  76  Va. 
689. 


sale  made  under  it,  at  which  M  became  nominally 
the  purchaser.  The  commissioner  reported  to  the 
court  he  had  made  the  sale-^that  M  was  the  par- 
chaser,  and  desired  to  pay  all  the  purchase  money 
down,  without  awaiting  the  terms  of  credit  pro- 
vlded  by  the  decree,  and  that  he  had.  under  a 
provision  in  the  decree,  accepted  the  purchase 
money  from  him  accordingly.  In  fact,  M  ?ras 
only  nominally  the  purchaser,  the  commissioner 
himself  being  the  real  purchaser,  to  whom  M  con- 
veyed the  land  as  soon  as  the  sale  was  confirmed. 
The  sale  was  confirmed,  and  the  shares  of  the 
non-resident  parties  were,  by  direction  of  the 
court  invested  in  their  names  In  the  bonds  of 
Floyd  county,  issued  during  the  war.  All  this  was 
done  during  the  war.  After  the  war  the  non-resi- 
dent defendants.  Instead  of  appearing  in  the  orig- 
inal suit  as  provided  by  sect  18,  ch.  170,  of  the 
Ck>de,  filed  their  original  bill,  impeaching  the 
original  sale,  and  asking  a  resale.  pau>:  They 
were  entitled  to  file  an  original  bill,  because, 

I.  flame— Same— flaoM— Fraud.— The  commissioner, 
by  purchasing  at  his  own  sale,  did  an  act 
3  ^hich  a  court  of  equity  treats  as  a  fraud 

upon  the  parties  interested.    And, 


a.  Same— Same— Same — flame.— By  reporting  to  the 
court  that  M  was  the  purchaser,  and  concealing 
the  fact  that  he  was  himself  the  real  purchaser, 
he  was  guilty  of  an  actual  fraud  upon  the  court 
and  the  non-resident  parties:  and  thereby  ob- 
tained from  the  court  a  confirmation  of  the  sale, 
which  might  not  otherwise  have  been  decreed, 
and  ought  not  to  have  been,  if  at  all.  without 
further  enquiry. 

Same— Same— iavestments  at  Risk  of  Purchaser.— 

Held,  also,  that  the  investments  In  the  bonds  of 
Floyd  county  were  at  the  risk  of  the  purchaser, 
and  that  the  bonds  should  be  surrendered  to  him 
as  his  property,  the  obligees  being  required,  if 
desired,  to  assign  them  to  him  without  recourse. 

John  W.  Helms,  of  the  county  of  Floyd, 
died  in  August,  1862,  intestate,  leaving 
eleven  children  his  heirs  at  law  and  dis- 
tributees ;  and  leaving  a  valuable  tract  of 
land  and  a  number  of  slaves.  His  son-in- 
law,  Fleming  Howery,  and  his  son,  George 
M.  Helms,  qualified  as  his  administrators. 

In  September,  1862,  a  bill  was  filed  in  the 
name   of   Fleming   Howery   and   his  wife, 

Ifies  a  commissioner  from  having  any  Interest  in 
the  purchase  of  property  which  he  is  directed  to 
sell.  The  fact  that  he  has  undertaken  the  oflice  of 
making  the  best  possible  sale  for  others,  incapaci- 
tates him  from  acting  on  the  other  side  :  and  con- 
sequently, any  sale  he  maymake  by  occupying  such 
an  antagonistic  position  is,  at  least  voidable  at  the 
option  of  those  Interested  in  an  advantageous  sale 
of  the  property." 

The  principal  case  is  also  approved,  as  to  th.is 
point,  in  Ferguson  v.  Gooch,  01  Va.  8,  0.  96  S.  E.  Rep. 
807  :  Harrison  v.  Manson,  06  Va.  006, 20  S.  E.  Rep.  480: 
Tennant  v.  Dunlop,  07  Va.  241.  88  S.  E.  Rep.  020; 
Smith  V.  Miller.  08  Va.  641.  87  S.  E.  Rep.  10 :  Walker  v. 
Ruffner,  82  W.  Va.  806,  0  S.  E.  Rep.  218  ;  Feamster  v. 
Feamster.  85  W.  Va.  18. 18  S.  E.  Rep.  67. 

See  also.  Buckles  v.  Lafferty,  2  Rob.  202 :  Carter  v. 
Harris,  4  Rand.  100  :  Bailey  v.  Robinsons,  1  Qratt  4 : 
4  Min.  Inst  (4th  Ed.)  246,  660,  678 :  Bart  Ch.  Pr.  (2nd 
Ed.)  1164. 
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three  of  the  ftona,  and  the  husbands  of  two 
daug^hters  and  their  wives,  against  Ham- 
bieton  Helms  and  four  others  of  the  chil- 
dren, all  of  whom  lived  out  of  the  State, 
and  were  proceeded  against  by  publication, 
for  the  sale  of  the  land  and  the  slaves  of 
which  John  W.  Helms  died  possessed.  In 
their  bill  the  plaintiffs  alleged  that  the  land 
could  not  be  divided  among  the  eleven  chil- 
dren without  materially  impairing  the  value 
of  the  separate  interests. 

At  the  February  term,  1863,  of  the  County 
court,  a  decree  was  made,  by  which  Flem- 
ing Howery  and  George  M.  Helms  were 
appointed  commissioners  to  sell  the  land 
and  slaves — the  land  upon  a  credit  of  one  and 
two  years,  and  the  slaves  upon  a  credit  of 
six  months;  or  the  commissioners  might 
deduct  the  interest  and  receive  the  whole 
amount  in  cash  if  the  purchasers  desired  it. 
Subsequently  (but  the  record  does 
4  not  give. the  date)  'Fleming  Howery 
returned  a  report,  in  which  he  stated 
that  on  the  20th  of  March,  1863, '  he  had 
made  sale  of  the  land  and  slaves;  and, 
among  the  other  purchases,  he  reported  that 
the  home  tract  of  land,  containing  four 
hundred  and  forty-seven  acres,  was  sold  to 
John  W.  Helms  at  $30  per  acre,  equal  to 
$13,410;  that  he  had  deducted  the  interest, 
as  authorized  by  the  decree ;  and  had  re- 
ceived in  cash,  on  this  tract,  $12,203  10. 

He  made  a  supplemental  report,  stating 
that  proceedings  had  been  instituted  against 
him  in  Floyd  circuit  court,  by  Hambleton 
Helms*  creditors,  to  get  his  share  of  the 
proceeds  of  the  sale. 

.  The  cause  afterwards  coming  on  on  the 
report,  it  was  confirmed  by  the  court  and  a 
conveyance  to  Helms  was  ordered,  and  the 
commissioners  were  directed  to  collect  the 
bonds  given  for  the  slaves,  and  after  pay- 
ing the  expenses  of  sale  and  costs  of  suit, 
and  their  commissions,  to  pay  over  the  bal- 
ance of  the  proceeds  of  the  sale  of  the  land 
and  slaves,  one-eleventh  thereof  to  each  of 
the  children  of  John  H.  Helms — the  com- 
missioners to  retain  the  share  of  Hambleton 
Helms  until  it  is  ascertained  who  is  entitled 
to  it. 

In  February,  1867,  Hambleton  Helms  and 
the  other  parties  who  had  been  proceeded 
against  as  absent  defendants,  in  the  suit 
above  mentioned, 'as  well  as  Roley  Simmons 
and  Malinda  his  wife  (the  latter  a  daughter 
of  John  M.  Helms,  deceased,  who  had  been 
plaintiffs  in  the  previous  suit),  instituted 
a  suit  in  the  Circuit  court  of  Floyd  county 
against  Fleming  Howery  and  Bliza  his 
wife,  George  M.  Helms,  John  W.  Helms 
and  Tazewell  Helms,  and  in  their  bill  they 
charged  that  Howerv  purchased  the  tract  of 
four  hundred  and  forty-seven  acres  at  the 
sale  made  by  himself,  and  reported  to  the 
court  that  the  land  was  sold  to  John  W. 
Helms;  that  this  report  was  confirmed  and 
a  conveyance  was  directed  to  be  made 
5  to  John  W.  Helms.  They  insist  *that 
this  was  a  fraud,  that  the  sale  was 
void,  and  they  ask  that  it  may  be  set  aside. 

The  bill  was  dismissed   as   to   Simmons 
and   wife   at   their  own  instance,  and  they 


filed  their  answers  as  defendants,  taking 
the  same  grounds  as  were  taken  in  the  bill; 
and  they  say  that  they  have  not  received 
any  money  under  the  decree  in  the  first  suit. 

Fleming  Howery,  George  M.  Helms  and 
Tazewell  Helms  answered  the  bill.  They 
objected  to  the  jurisdiction  of  the  court,  on 
the  ground  that  the  previous  cause  was  still 
pending  in  the  County  court,  in  which  all 
the  parties  to  this  cause  were  parties.  They 
said  the  land  was  purchased  by  John  W. 
Helms  and  the  sale  reported  to  the  court 
and  confirmed,  and  Howery  was  directed  to 
pay  the  money  to  the  parties,  and  also  to 
convey  the  land  to  John  W.  Helms.  That 
he  had  collected  the  money  and  paid  to  John 
W.  Helms,  George  M.  Helms,  and  Tazewell 
Helms  and  his  wife,  their  full  distributive 
shares  of  said  estate.  That  Howery,  under 
the  direction  of  the  judge  of  the  Circuit 
court  of  Floyd,  funded  the  shares  of  the 
non-resident  defendants  and  of  the  home 
defendants  who  would  not  receive  the 
money,  in  bonds  of  the  county  of  Floyd,  in 
their  names  respectively.  That  it  is  true 
Howery  did  bid  for  the  land,  but  his  bidding 
made  it  sell  for  much  more  than  it  otherwise 
would  have  done.  They  filed  with  their 
answer  the  deed  from  Howery  to  John  W. 
Helms,  dated  ,  1863,  but  recorded 

September  29th,  and  also  a  deed  from  John 
W.  Helms  to  Howery,  dated  December  27th, 
1863,  and  the  Floyd  county  bonds,  in  which 
he  had  invested  the  shares  of  the  estate  of 
the  parties  who  lived  out  of  the  State  or 
refused  to  receive  the  money. 

There  was  no  doubt  that  Howery  pur- 
chased the  land  at  the  sale  made  by  him- 
self ;  and  that  it  sold  for  a  full  price.  The 
sale  was,  of  course,  during  the  war,  and  for 

Confederate  money. 
6  'When    the    cause    came   on    to   be 

heard,  the  court  made  a  decree,  setting 
aside  the  sale,  and  the  deeds  from  Howery 
to  John  W.  Helms  and  Helms  to  Howery, 
and  Howery  was  directed  to  convey  the  land 
to  the  heirs  of  John  W.  Helms.  And  after 
directing  an  account  of  rents,  the  court 
being  of  opinion  that  the  said  tract  of  land 
cannot  be  conveniently  partitioned,  decreed 
a  sale  thereof  on  terms  mentioned  in  the 
decree,  with  directions  to  the  commissioners 
to  report  to  the  court.  From  this  decree 
Howery  obtained  an  appeal. 

The  Attorney-General,  for  the  appellants, 
insisted  that  a  sale  by  a  commissioner  to 
himself  would  not  be  set  aside  as  a  mere 
matter  of  course,  but  that  there  must  have 
been  something  unfair  in  the  mode  of  con- 
ducting the  sale.  Custis  v.  Snead,  12  Gratt. 
662;  Cox  v.  McMuUin,  14  Id.  82;  2  John. 
Ch.  R.  252;  McKey  ex'or,  &c.  v.  Young,  4 
Hen.  &  Munf.  430;  Anderson  &  al.  v.  Fox 
&  als.,  2  Id.  245;  Quarles  y.  I^acy,  4  Munf. 
251. 

Wade,  for  the  appellees,  insisted, 

1st.  That  a  sale  by  a  commissioner  to 
himself  was  a  fraud  in  law,  for  which  the 
sale  would  be  set  aside.  Davoue  v.  Fan- 
ning, 2  John.  Ch.  R.  252;  Michoud  v.  Girod, 
4  How.  U.  S.  R.  503;  Moore  v.    Hilton,    12 
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tteigh  1;  Buckles  v.  Lafferty,  2  Rob.  R. 
292;  Baily'sadxn'z  v.  Robinsons,  1  Gratt.  4. 
2d.  That  it  was  no  objection  that  the  de- 
cree was  for  a  resale  out  and  out,  and  not 
at  an  outset  price.  That  rule  is  for  the 
benefit  of  the  party  who  complains  of  the 
sale,  and  the  appellee  could  not  complain. 

JOYNE8,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  it  appears, 
from  the  evidence  in  the  cause,  that  the 
appellant,  Fleming^  Howery,  was  the  real 
purchaser  of  the  land  in  the  proceeding's 
mentioned,  at  the  sale  made  by  him  on  the 
20th  day  of  March,    1863,  as  commis- 

7  sioner  of  the  *County  court,  under  the 
decree  of  that  court,  rendered  at  Feb- 
ruary term,  1863,  although  John  W.  Helms 
was  the  nominal  purchaser,  and  was  by  the 
said  Howery  reported  to  the  said  county 
court  as  the  real  purchaser,  and  that  such 
purchase  by  the  said  Howery,  at  his  own 
sale,  was  fraudulent  in  contemplation  of 
law ;  and  that  any  party  interested  was  en- 
titled to  have  the  said  sale  set  aside  and 
annulled,  as  of  course,  without  proof  of 
actual  fraud,  according  to  the  principles 
recog'nized  by  this  court  in  the  cases  of 
Buckles  V.  Lafferty,  2  Rob.  R.  292;  and 
Baily's  adm'x  v.  Robinsons,  1  Gratt.,  4. 
And  further,  that  the  said  Fleming  Howery 
was  guilty  of  a  fraud  upon  the  said  County 
court,  as  well  as  upon  the  plaintiffs  in  this 
cause,  in  falsely  reporting  to  the  said 
County  court  that  the  said  John  W.  Helms 
was  the  real  purchaser;  and  in  procuring 
from  the  said  County  court,  by  means  of 
the  said  false  representation,  a  confirmation 
of  the  said  pretended  sale  to  the  said  John 
W.  Helms. 

The  court  is  further  of  opinion  that,  by 
reason  of  the  said  illegal  and  fraudulent 
conduct  of  the  said  Fleming  Howery,  it 
was  competent  for  the  plaintiffs  in  this 
cause  to  file  their  bill  in  the  Circuit  court, 
to  have  the  said  sale,  and  the  deed  from 
the  said  Fleming  Howery,  commissioner, 
to  the  said  John  W.  Helms,  and  the  deed 
from  the  said  John  W.  Helms  to  the  said 
Fleming  Howery,  set  aside  and  annulled, 
without  resorting  to  the  said  County  court 
for  relief;  and  the  more  especially,  since 
the  said  plaintiffs  were  non-residents  of  this 
Commonwealth,  and  were  ignorant  of  the 
said  illegal  and  fraudulent  conduct  of  the 
said  Fleming  Howery  until  after  a  final 
decree  had  been  rendered  in  the  said  County 
court  at  September  term,  1863. 

The  court  is  further  of  opinion,    that  it 

was  competent  for  the  said  Circuit  court  to 

proceed  in  this  cause  to  give  the  plaintiffs 

full  relief,  by  a  partition  or  sale  of  the  land 

in    the   proceedings   mentioned;   and 

8  that,  although,  *in  a  suit  for  the  par- 
tition of  land,  it   is  the   duty   of  the 

court,  before  making  a  decree  for  a  sale,  to 
ascertain  by  an  enquiry  by  a  commissioner, 
or  otherwise,  that  partition  cannot  be  made 
in  some  of  the  modes  provided  by  the  second 
and  third  sections  of  chapter  one  hundred 
and  twenty-four  of  the  Code,  without  a  sale ; 


yet,  inasmuch  as  no  such  enquiry  was  asked 
in  the  Circuit  court,  and  the  appellants  did 
not  suggest  to  the  said  court,  in  their  an- 
swer or  otherwise,  that  partition  of  the  said 
land  could  be  made  without  a  sale,  and  as 
the  appellants  procured  the  decree  for  sale 
made  in  the  County  court,  the  appellants 
cannot  raise  the  objection  in  this  court  that 
the  propriety  of  a  sale  was  not  ascertained 
by  the  Circuit  court,  and  insist  upon  it  as 
a  ground  for  reversing*  the  decree  of  that 
court. 

The  court  is  further  of  opinion  that,  al- 
though it  is  the  usual  and  proper  course  in 
ordering  a  resale,  in  cases  like  the  present, 
to  direct  the  property  to  be  offered  at  an 
upset  price,  that  practice  is  adopted  for  the 
advantage  of  the  parties  interested  in  the 
property,  and  for  whose  benefit  the  resale 
is  to  be  made,  so  that  the  said  Fleming: 
Howery  cannot  object  to  the  decree  of  the 
Circuit  court  upon  the  ground  that  it  con- 
tains no  such  direction.  And  as  the  appel- 
lants, George  M.  Helms,  John  W.  Helms, 
and  Tazewell  Helms,  have  received  from 
said  Fleming  Howery  their  several  shares 
of -the  proceeds  of  the  sale  made  under  the 
decree  of  the  County  court,  and  with  a  full 
knowledge  of  all  the  facts,  insist  that  the 
said  sale  ought  to  stand  and  be  confirmed, 
the  court  is  of  opinion  that  they  must  be 
taken  to  have  ratified  the  said  sale,  and 
that  the  shares  of  the  proceeds  of  the  sale 
to  be  made  under  the  decree  of  the  Circuit 
court,  which  would  otherwise  have  belonged 
to  them,  will  belong  to  the  said  Fleming 
Howery ;  so  that  the  said  appellants  cannot 
object  to  the  decree  of  the  Circuit  court, 
because  it  does  not  direct  the  property  to  be 

offered  at  an  upset  price. 
9  *The  court   is   further   of   opinion 

that,  inasmuch  as  the  sale  of  the  land, 
and  the  title  of  the  appellant,  Fleming 
Howery,  are  set  aside  and  annulled  in  con- 
sequence of  the  illegal  and  fraudulent  con- 
duct of  said  Fleming  Howery,  he  has  no 
right  to  throw  upon  the  appellees  any  risk 
of  loss  from  the  investment  in  the  bonds  of 
Floyd  county;  and  that  all  that  he  can 
properly  ask  is  that  said  bonds  shall  be  de- 
livered to  him  as  his  own  property,  as  di- 
rected by  the  said  Circuit  court. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  principles  of  the 
said  decree  of  the  said  Circuit  court. 

But  the  court  is  of  opinion  that  the  said 
Circuit  court  ought  to  have  directed  an  en- 
quiry to  ascertain  what  is  the  interest  of 
Hambleton  Helms  in  the  land  in  the  pro- 
ceedings mentioned,  and  that  the  said  land 
should  not  be  sold  until  after  such  enquiry 
had  been  made  and  the  result  thereof  ascer- 
tained ;  and  further,  that  the  said  Circuit 
court  should  not  have  directed  the  said 
Fleming  Howery  to  convey  the  land  in  the 
proceedings  mentioned  to  the  heirs  of  John 
W.  Helms,  dec'd,  as  such  a  conveyance  is 
not  necessary,  and  it  would  have  the  effect 
of  vesting  interests  in  the  said  land  in  the 
appellants,  George  M.  Helms,  John  W. 
Helms,  and  Tazewell  Helms,  who  are  not 
entitled  to  any  such   interest ;  and  that  the 
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said  decree  of  the  Circuit  court  ought  to  be 
corrected  and  amended  in  those  particulars. 
Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  of  the  said  Circuit  court  be 
amended  in  the  particulars  before  men- 
tioned, and  that  the  said  decree,  as  so 
amended,  be  affirmed ;  and  that  the  appel- 
lants paj  to  the  appellees  their  costs  by 
them  expended  in  this  court,  and  thirty 
dollars  damages;  which  is  ordered  to  be 
certified  to  the  said  Circuit  court  of  Floyd 
county. 

Decree  amended  and  affirmed. 


10 


*Elly8on  &  ats.  Ex  Parte. 
Noyember  Term.  1870.  Richmond. 


I.  Statute  -County  snd  Corporation  Courts  Can  Vacato 

■a  Eloctioo.— Under  S  Aft.  of  the  act  to  provide  for 
general  elections.  Seas,  acts  1870,  p.  07,  the  county 
and  corporation  courts  have  authority  to  vacate 
an  election, 
a.  Saae— Same.— Though  a  person  voted  for  has 
received  the  return  and  has  qualified  and  entered 
upon  the  discliarffe  of  the  duties  of  his  office,  the 
conrt  may  vacate  the  election,  and  direct  another 
election  to  be  held. 

J.  Writ  of  ProhlMtloa— Its  Pnnctloa.*— The  writ  of 
prohibition  is  only  a  proper  proceeding  to  restrain 
ajadgefrom  exceeding  his  jurisdiction;  and  not 
to  correct  an  erroneous  Judgment  in  a  case  in 
which  he  has  Jurisdiction. 

This  was  an  application  to  this  court  by 
Henry  K.  EHyson,  mayor  of  the  city  of 
Richmond,  Thomas  U.  Dudley,  sergeant  of 
the  city,  and  other  city  officers,  for  a  writ 
of  prohibition,  to  restrain  the  judge  of  the 
Hastings  court  of  the  city  and  the  sergeant 
of  the  city  from  issuing  and  enforcing  the 
writ  of  election  which  the  judge  had  directed 
to  be  held  for  the  purpose  of  electing  a 
mayor  of  the  city  and  other  city  officers, 
and  asking  that  the  said  writ  might  be 
superseded. 

•Writ  ef  Prolilbltioa.-io  Nelms  v.  Vaughan.  84  Va. 
<%  S  S.  E.  Rep.  701,  the  court,  citing  the  principal 
case,  among  others,  said:  "In  considering  this  ques- 
tion we  will  remark  that  the  writ  of  prohibition  is 
isned  by  a  superior  court  directed  to  the  Judge 
and  parties  to  a  suit  In-an  inferior  court,  command- 
ing them  to  cease  from  the  prosecution  of  the  same, 
npon  a  snggestion  that  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  belong 
to  that  Jurisdiction,  but  to  the  cognizance  of  some 
otber  court.  The  writ  of  prohibition  may  also  be 
issued  wben.  having  Jurisdiction,  the  court  has 
attempted  to  proceed  by  rules  differing  from  those 
wbich  onght  to  have  been  observed,  or  when  by  the 
ezerdse  of  its  Jurisdiction  the  inferior  court  would 
defeat  a  legal  right,  the  consideration  of  which  has 
often  occupied  this  court,  whose  decisions  are  to  be 
fonnd  numerously  reported." 

In  McConiha  v.  Guthrie,  21  W.  Va.  148,  the  court 
•aid:  '*lnexpart4  Ellyson,  the  court  says:  *We  can- 
not enquire  whether  the  court  had  Jurisdiction  and 
authority  In  the  particular  case.  That  would  be  to 
convert  a  writ  of  prohibition,  which  proceeds  npon 
an  eicess  of  Jurisdiction,  Into  a  writ  of  error,  which 


On  the  4th  Thursday  in  May  1870,  an 
election  was  held  in  the  city  of  Richmond 
for  mayor,  sergeant  and  the  other  city  offi- 
cers; and  the  commissioners  of  election 
declared  and  determined  that  Henry  K. 
Ellyson  was  elected  mayor,  Thomas  U. 
Dudley  was  elected  sergeant,  and  the  other 
petitioners  and  others  were  elected  to  their 
respective  offices. 

On  the  4th  of  June  1870,  a  petition  was 
filed  in  the  clerk's  office  of  the  court  of 
Hustings  of  the  city,  by  fifteen  citizens  of 
Richmond,  complaining  of  the  action 
11  *of  the  commissioners  of  election  in 
declaring  Ellyson,  Dudley  and  their 
associates  to  be  elected.  They  stated  in 
their  complaint,  that  the  judges  of  the 
election  had  made  out  their  returns  of  the 
election  and  delivered  the  same  to  the  clerk 
in  due  conformity  to  law.  That  by  these 
returns  it  appeared  that  George  Chahoon 
received  a  majority  of  the  votes  cast  for 
mayor,  Charles  S.  Mills  received  a  majority 
of  the  votes  cast  for  sergeant,  and  that 
other  persons  named  had  received  a  major- 
ity of  the  votes  cast  for  their  offices  respec- 
tively. That  notwithstanding  this  the 
commissioners  of  election  had  declared  that 
Ellyson,  Dudley,  and  their  associates  were 
elected ;  and  that  the  clerk  of  the  court  of 
Hustings  had  certified  accordingly  to  said 
parties.  And  the  petitioners  pray  that  the 
said  false  and  wrongful  declaration  and 
determination  of  the  commissioners  of  elec- 
tion and  certificates  of  the  clerk  may  be 
annulled  and  set  aside ;  and  that  the  judge 
may  enquire  and  determine  what  is  the  true 
meaning  and  effect  of  the  said  returns  of 
the  judges  of  election,  and  adjudge  and 
determine  what  persons  received  a  majority 
of  the  suffrages  of  the  electors  according  to 
said  returns ;  and  that  the  persons  so  ad- 
judpfed  and  determined  to  have  received  a 
majority  of  said  suffrages  may  be  duly  cer- 
tified of  that  fact. 

Ellyson,  Dudley  and  the  other  parties  who 
had  received   the    certificates,    except    one, 

proceeds  upon  an  error  in  the  exercise  of  Jurisdic- 
tion.' 80  Gratt  24.  The  rule  seems  to  be  well  estab- 
lished that,  where  the  Inferior  court  has,  originally, 
Jurisdiction  of  the  cause,  prohibition  will  lie  only  in 
cases  where  such  court,  durlng^  the  conduct  of  the 
trial,  clearly  exceeds  its  proper  Jurisdiction  or 
powers  in  some  collateral  matter  arlsing^  on  the 
trial,  but  unless  it  has  so  exceeded  its  authority,  on 
an  application  for  a  prohibition,  the  court  above 
will  not  enquire  whether  it  has  decided  rig^htor  not. 
8  Bl.  Com.  112 :  Washburn  v.  Phillips.  8  Mete.  296." 

See  also,  on  this  subject,  Hoi^an  v.  Ouig^on,  29  Oratt. 
706,  and  foot-note,  where  cases  in  point  are  collected ; 
French  v.  Noel,  22  Oratt  454,  and  foot-note. 

In  Richardson  v.  Farrar,  Judare,  88  Va.  760, 15  S.  E. 
Rep.  117,  the  court,  cltinff  among^  others  the  princi- 
pal case,  said:  **The  facts  in  this  case  disclose  a 
charg^e  of  fraud,  injurious  to  all  the  people  of  the 
county  of  Prince  Edward,  tainting  alike  and  equally 
affecting  the  title  to  office  of  one  and  all  the  defend- 
ants named ;  and,  both  at  common  law  and  in  equity, 
the  defence  of  misjoinder  of  defendants  is  not 
allowed  to  be  made  in  cases  of  'tort,*  nor  in  cases  of 
fraud." 
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filed  their  response  to  the  petition.  They 
deny  that  the  judges  of  election  in  several 
of  the  precincts  made  out  their  returns  in 
conformity  with  law.  They  deny  that  it 
appeared  by  said  returns  of  the  judges  of 
election  that  George  Chahoon,  for  mayor, 
and  the  other  persons  for  the  respective 
offices  named  in  said  complaint,  or  any  of 
them,  received  a  majority  of  the  ballots 
cast.  On  the  contrary  the  respondents  aver, 
that  it  appeared  by  the  lawful  returns  made 
by  the  judges,  that  the  said  Chahoon  and 
other    persons  did   not,    but  that  re- 

12  spondents  Mid,  receive  a  majority  of 
the    ballots    cast    for  the   respective 

offices  aforesaid.  That  it  therefore  is  not 
true  that  the  said  commissioners  of  election 
in  violation  of  law  declared  and  determined 
that  these  respondents  were  elected  to  said 
offices  respectively.  And  they  insist  that 
the  said  George  Chahoon,  &c.,  are  not  nor 
is  any  of  them  entitled  to  a  certificate  of 
election,  &c.  And  they  insist  that  they  are 
entitled  to  said  certificates  on  all  the  grounds 
and  reasons  to  which  appeal  can  lawfully 
and  justly  be  made,  to  wit : 

1.  That  the  lawful  returns  of  the  judges 
of  said  election  required  said  commissioners 
so  to  determine  and   award  the  certificates. 

2.  That  a  majority  of  all  the  lawful  votes 
cast  in  said  election  were  given  and  cast 
for  respondents  severally,  for  said  offices 
respectively,  and  not  for  any  other  person 
or  persons. 

The  respondents  further  averred  that  a 
large  number  of  illegal  and  fraudulent  votes 
were  cast  at  the  election ;  that  one  thousand 
and  twenty-one  illegal  and  fraudulent  votes 
so  given  were  given  or  cast  for  each  and 
every  the  said  George  Chahoon,  for  mayor, 
and  other  persons  for  the  respective  offices 
named  in  said  complaint,  and  against  the 
respondents.  And  they  set  out  the  number 
of  said  votes  cast  at  different  precincts  of 
election.  They  aver  that  in  the  conduct  of 
said  election  the  election  law  was  grossly 
disregarded  and  violated  in  important  and 
essential  provisions.  And  they  each  insist, 
that  they  should  not  be  involved  in  a  contest 
over  title  to  an  office,  except  with  some  one 
who  claims  the  office  himself. 

The  councilmen  and  magistrates  fur  Jef- 
ferson ward  put  in  a  separate  response  to 
the  complaint,  in  which  they  object  that 
the  complainants  were  not  proper  persons 
to  contest  their  election ;  and  the  complaint 
was  dismissed  as  to  them. 

Upon  the  filing  the  answer  of  Elly- 

13  son,    &c.,    the    complainants  *moved 
the    court    to  strike   out  and  exclude 

such  portions  of  the  answer  as  related  to 
illegal  and  fraudulent  votes;  which  motion 
the  court  sustained. 

After  a  contest  which  lasted  for  nearly  a 
month,  the  judge  declared  the  election  of 
the  general  officers  mentioned  in  the  com- 
plaint to  be  vacated  and  void,  on  two 
grounds :  1.  The  severance  of  the  judges  of 
election  into  two  sets,  holding  two  separate 
elections,  in  Jefferson  ward.  2.  The  dis- 
regard by  the  judges  in  that  ward  of  the 
provision  of  the  statute  which  requires  that 


the  ballots  shall  be  counted  and  the  number 
of  votes  cast  for  each  person  voted  for  as- 
certained, and  the  tickets  distinctly  read 
and  canvassed. 

On  the  first  point  it  appeared,  that  for 
the  first  hour  after  the  polls  were  opened 
and  the  voting  had  commenced,  there  were 
but  two  judges  present ;  that  after  an  hour 
a  third  judge  was  elected  by  the  two ;  that 
for  the  first  hour  one  judge  at  the  window 
took  the  coloured  votes,  which  were  listed 
by  one  clerk,  the  other  judge  took  the  white 
votes  at  the  door,  which  were  listed  by  the 
other  clerks ;  that  when  the  third  judge  was 
appointed  he  attended  to  the  coloured  voters, 
and  so  throughout  the  day ;  that  the  voting 
places  were  some  distance  from  each  other, 
but  in  the  same  room ;  that  the  white  and 
coloured  were  voting  at  the  same  time,  and 
the  clerks  and  judges  were  attending  to 
those  votes  they  were  taking,  and  not  to 
the  others. 

On  the  second  point  it  appeared — ^That 
the  ballots  were  counted  after  the  voting 
was  over,  the  white  and  black  together,  and 
the  number  1,034  made  out ;  that  the  ballots 
were  not  strung  upon  a  string;  that  the 
judges  read  out  and  counted  each  ballot,  as 
required,  until  about  3  o'clock  the  next 
morning,  when  they  got  tired  and  stopped 
reading  them,  looked  at  each  ticket  to  see 
if  it  was  headed  conservative  or  republican, 
placed  them  in  two  piles,  the  scratched 
tickets  in  a  third,  giving  for  each  ticket 
headed  conservative  or  republican, 
14  *a  vote  to  each  conservative  or  repub- 
lican candidate,  the  offices  to  be  nlled 
numbering  twenty-one. 

On  the  23d  of  September  1870,  A.  B. 
Guigon,  judge  of  the  Hustings  court  of  the 
city,  issued  his  writ  directed  to  the  sergeant 
of  the  city,  in  which  reciting  that  a  va- 
cancy had  occurred  in  the  office  of  mayor 
in  the  city,  he  directed  the  sergeant  to  hold 
an  election  to  fill  the  vacancy  on  the  8th 
day  of  November :  And  similar  writs  were 
issued  as  to  the  other  offices  which  had 
been  vacated  by  his  previous  judgment. 
And  in  pursuance  of  these  writs  the  ser- 
geant gave  notice  of  the  elections  to  be  held 
on  that  day. 

To  prevent  the  election  so  ordered  by  the 
judge  this  petition  was  filed;  and  with  it 
a  copy  of  .the  record  of  the  case  in  the 
Hustings  court.  The  petitioners  insisted 
that  the  Hustings  court  having  jurisdiction 
in  the  premises  only  in  virtue  of  {  69  of  the 
act  to  provide  for  a  general  election,  ap- 
proved May  11th,  1870,  had  authority  only 
to  determine  which  of  two  claimants  to  any 
of  said  offices  had  right  to  the  certificate  of 
election  thereto;  and  that  said  Hustings 
court  had  not  by  law,  any  jurisdiction  or 
authority  whatever  to  annul  and  vacate  the 
entire  election.  That  the  only  contest  al- 
lowable in  said  court  under  said  section, 
upon  complaint  by  fifteen  citizens  or  other- 
wise, is  one  between  individual  competitors 
for  the  specific  office  in  question,  and  not  a 
contest  between  the  Commonwealth  and  a 
certified  claimant  or  an  incumbent  of  office, 
to  try  his  title   thereto,  as   if  by   quo  war- 
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ranto  at  common  law.  That  there  therefore 
cannot  be  and  has  not  been  a  jiidgfrnent  of 
ouster  under  said  {  69.  And  the  petitioners 
having  been  dulj  elected  and  certified  as 
elected,  and  having*  duly  qualified  and  en- 
tered upon  the  duties  of  their  respective 
offices  as  aforesaid,  still  continue,  as  they 
are  advised  is  their  right,  in  the  full  pos- 
session and  in  the  faithful  exercise  of  their 
offices.  They  insisted  that  the  judge  of 
the  Hustings  court  had  no  authority 

15  *to  vacate  their  offices,  and  in  award- 
ing writs  of  election,  is  acting  beyond 

his  jurisdiction  and  without  authority  of 
law ;  and  they  therefore  pray  a  writ  of  pro- 
hibition may  be  awarded  to  inhibit  the  said 
A.  B.  Guigon  from  issuing  and  enforcing 
the  said  writs  of  election  and  to  command 
him  to  supersede  the  same,  and  to  prohibit 
the  sergeant  of  the  city  from  enforcing  said 
writs,  or  from  holding  any  election  in  obe- 
dience thereto,  or  any  of  them.  The  case 
was  heard  upon  the  motion  for  the  writ, 
and  was  argued  by  Crump  and  Neeson  for 
the  petitioners,  and  by  Ould  for  the  judge. 

For  the  petitioners.  The  judge  of  the 
Hustings  court  declared  the  election  which 
had  been  held  null  and  void,  but  he  did  not 
award  any  certificate  of  election ;  and  the 
persons  who  received  the  certificate  have 
qualified  and  hold  their  offices:  There  has 
never  been  an  ouster  or  removal  of  any  of 
them  from  their  offices.  This  we  take  to 
be  an  important  fact  in  the  case ;  as  the 
question  is  not  whether  the  judge  of  the 
Hustings  court  can  issue  his  writ  to  fill  a 
vacancy,  but  whether  he  can  order  an  elec- 
tion for  an  office  where  there  is  an  officer 
in  it  who  holds  it  by  the  evidence  of  au- 
thority which  the  law  has  provided.  We 
insist  that  where  a  party  who  has  received 
the  certificate  has  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the 
office,  the  office  is  not  vacant,  and  it  can 
only  be  vacated  by  due  process  of  law.  And 
this  brings  us  to  the  consideration  of  the 
election  law,  and  especially  of  the  {  69  of 
the  act,  which  is  the  only  authority  of  the 
judge  of  a  Hustings  or  county  court,  to  take 
any  cognizance  of  election  contests. 

After  the  adoption  of  the  constitution  of 
1851,  the  act  of  1852,  ch.  71,  p.  64,  Sess. 
acts  of  1852,  was  passed,  providing  for  the 
general  elections,  of  which  |  9  is  the  same 
as  {  69  of  the  present  act,  with  the  addition 
to  the  latter  of  the   closing  sentence. 

16  And  in  1858  another  *act  was  passed, 
of  which  8  67  is  the  same  as  {  9  of  the 

act  of  1852.  Sess.  acts  1857-58,  ch.  20,  p.  29. 
Under  the  law  as  it  existed  prior  to  1851, 
there  was  no  occasion  to  provide  any  mode 
of  turning  out  an  incumbent  of  an  office ; 
because  the  writ  of  quo  warranto  provided 
for  the  case.  The  act  of  1852  provides  for 
cases  where  the  parties  had  not  been  in- 
ducted into  office.  When  the  writ  of  quo 
warranto  was  served  on  an  officer  he  was 
obliged  to  come  in  and  state  and  prove  his 
right  to  it.  Angel  &  Ames  on  Corp.  {  731, 
&c.,  }  738  and  notes,  |  744,  |  756  and  note. 
Then  there  was  remedy  by  mandamus  for 
compelling  an  officer   to  perform  some  spe- 


cific duty.  Harrison  v.  Emerson  and  others, 
2  I^eigh  765 ;  Ex  parte  Goodsby,  2  Gratt. 
575.  And  there  was  the  remedy  by  pro- 
hibition, to  restrain  and  keep  the  officer 
within  the  limits  of  his  authority. 

This  was  the  state  of  the  law  when  the 
constitution  of  1851  was  adopted,  and  the 
act  of  1852  was  enacted.  These  common 
law  remedies  provided  for  every  case  but 
one ;  that  was  to  enquire  before  a  person 
went  into  office,  who  was  entitled  to  it :  And 
that  is  the  whole  scope  and  object  of  these 
acts.  They  have  now  been  in  operation  for 
eighteen  years ;  and  this  is  the  first  case  in 
which  it  has  been  held  that  they  gave  to 
the  court  all  the  powers  of  the  old  common 
law  writs. 

If  we  look  to  the  state  of  the  law  at  the 
time  the  act  of  1852  was  passed,  we  will  see 
that  nothing  additional  was  necessary  but 
a  law  to  provide  for  the  identification  of 
the  person  elected  to  an  office;  all  other 
cases  were  provided  for  by  the  common  law 
remedies.  The  General  Assembly  exhibited 
^eat  ingenuity  to  provide  for  a  fair  and 
just  election ;  but  it  was  still  necessary  to 
entrust  important  powers  to  the  officers 
conducting  them ;  and  there  might  be  error 
or  misconduct,  and  this  {  69  was  intended 
to  provide  a  remedy  in  such  cases.  If  this 
was  all  that  it  was  necessary  to  provide 
for,  can  the  court  under  any  settled 
17  principles  of  construction,  ^extend 
this  act  to  embrace  the  writ  of  quo 
warranto  and  mandamus,  as  well  as  to 
supply  the  want  which  arose  under  the  new 
system. 

It  may  be  that  the  new  law  is  or  was 
deficient,  certainly  not  an  uncommon  cir- 
cumstance, but  such  defects  are  to  be  rem- 
edied by  the  legislature,  not  by  the  court. 
We  deny  that  the  proceeding  under  this  act 
is  intended  to  substitute  the  high  preroga- 
tive writ  of  quo  warranto.  A  proceeding 
under  this  {  69  may  be  had  against  a  man 
which  may  be  found  in  his  favor.  Surely 
this  would  be  no  bar  to  the  proceeding  by 
quo  warranto,  on  the  part  of  the  Common- 
wealth, if  after  he  has  gone  into  office  he 
is  found  to* be  constitutionally  disqualified. 
The  County  courts  have  never  had  in  Vir- 
ginia, jurisdiction  in  quo  warranto,  man- 
damus and  prohibition.  This  jurisdiction 
has  been  confined  to  the  Circuit  courts  and 
the  court  of  Appeals.  This  act  gives  to 
the  County  courts  a  certain  amount  of  power, 
and  declares  that  the  judgment  of  the  court 
shall  be  final  and  conclusive.  And  if  this 
jurisdiction  embraces  all  that  is  claimed  for 
it,  and  is  exclusive,  as  is  contended,  it  must 
all  be  commenced  within  ten  days  after  the 
election ;  and  the  act  provides  no  mode  by 
which  the  Commonwealth  may  come  in  and 
correct  the  errors  or  wrongs  which  may  be 
committed  in  an  election.  Now  the  Com- 
monwealth is  not  barred  by  the  statute  from 
filing  an  information  in  the  nature  of  quo 
warranto.     2  Va.  Cas.  51. 

We  have  been  referred  to  a  case  from 
Pennsylvania  to  show  that  the  State  is 
bound  by  the  decision  of  the  County  court. 
The  case  is  not  authority  here ;  and  we  have 
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not  the  Pennsylvania  statute.  We  know 
nothing  of  the  policy  of  that  State  on  the 
subject  of  elections ;  what  is  the  character 
of  their  court  of  Common  Pleas,  whether  it 
has  power  to  issue  writs  of  quo  warranto, 
and  can  the  State  intromit  in  that  event  in 
such  cases. 

18  ^Dissatisfaction    at    the    result    of 
elections    is   very   common ;  will  this 

court  hold  that  a  County  court  may,  at  its 
caprice,  determine  finally  in  all  cases  that 
the  elections  are  void.  It  is  a  mooted  ques- 
tion whether  votes  given  to  a  person  dis- 
qualified legally  to  hold  the  office,  are  to  be 
counted  or  considered  as  thrown  away. 
Some  say  if  the  disqualification  was  known 
at  the  time  of  the  election  they  are  to  be 
considered  as  thrown  away ;  if  it  was  not 
known  they  are  to  be  counted.  Are  these 
County  courts  to  decide  such  questions  as 
this  finally,  and  without  any  mode  of  re- 
dress? Suppose  it  is  alleged  that  the  person 
who  has  received  the  largest  number  of 
votes  is  insane :  Is  that  to  be  tried  by  this 
County  court?  Or  suppose  the  charge  is 
that  voters  have  been  intimidated,  and  thus 
prevented  from  voting:  Is  the  County  court 
to  decide  finally  and  conclusively  what  is 
and  what  is  not  the  kind  or  degree  of  in- 
timidation which  will  avoid  an  election? 
And  so  the  same  enquiry  may  be  put  as  to 
floods,  contagion  and  many  others ;  all  of 
which  may  and  must  come  up  before  these 
courts,  and  be  finally  and  conclusively  de- 
cided by  them  if  the  pretensions  of  the 
other  side  are  sustained  by  this  court.  On 
the  other  hand  if  our  construction  of  this 
act  is  sustained,  and  the  writ  of  quo  war- 
ranto is  to  be  resorted  to,  it  will  be  decided 
by  a  court  into  which  the  Commonwealth 
may  go ;  there  will  be  a  jury ;  and  there 
may  be  exceptions  and  an  appeal. 

By  i  69  of  this  act  a  certain  privilege  is 
given  to  fifteen  voters.  They  have  no  right 
from  any  other  source.  They  have  no  right 
to  ask  for  a  quo  warranto  or  mandamus. 
These  are  to  be  prosecuted  by  the  attorney- 
general.  All  they  can  do  is  to  complain  of 
an  undue  election,  or  a  false  return ;  and 
the  complainants  must  set  otft  the  facts 
upon  which  their  complaint  is  based.  An 
undue  election  and  a  false  return'  are  dis- 
tinct facts.     There  may  be  a  true  re- 

19  turn  and  yet  an  undue  ^election ;  and 
there  may  be  a  due  election  and  yet  a 

false  return.  The  complaint  in  this  case 
was  of  a  false  return.  And  they  now  con- 
tend that  when  they  got  into  court  they  had 
a  right  to  make  up  an  issue  on  any  ground 
they  pleased.  They  made  their  election  to 
proceed  for  a  false  return ;  but  the  court 
instead  of  deciding  upon  that  issue,  whether 
or  not  the  return  was  false,  declared  the 
election  void. 

The  election  is  the  choice  of  the  person, 
not  the  act  of  holding  an  election.  The 
causes  of  an  undue  election  is  a  legislative, 
not  a  judicial  question.  These  fifteen  citi- 
zens are  to  complain  that  some  man  has 
been  unduly  elected ;  and  on  that  complaint 
it  is  not  for  the  court  to  say  what  will  oc- 
casion an  undue  election ;  but  whether  it  is 


such    according   to   the   provisions   of    the 
statute. 

When  we  look  to  the  concluding  sentence 
of  this  I  69,  which   is  an    addition    to    the 
previous  acts,  we  are,  as  we   think,  forced 
to  the  conclusion,  that  the  law   is  intended 
only  to  embrace  those   cases   which    mig-ht 
not  be  corrected  by  the  former  common  law 
remedies,  and  where  there   are  two  or  more 
persons    contestants    claiming    the    office. 
That  sentence  is:  **When  the  contest  is  de- 
cided, a  certificate  of  election  shall  be  issued 
to    the  party  in  whose  favor  the  contest  is 
decided,  in  the  manner  prescribed  by  law, 
unless   a    certificate    has   been    previously 
issued   to   such    person.     This  is   the  only 
judgment  which  the  court   is   authorized  to 
render.     The    certificate    is   to  be  given  to 
the  one  or  the  other  claimant ;  and  the  au- 
thority to  set  aside  an   election  is  excluded 
by  the  very  terms  of  the  judgment   which 
the  statute  requires  the  court  to  pronounce.  *  * 
We  refer  to    Sedgwick   on   Const,    and  St. 
Law  242,  and  2%,    for   rules   in  construing- 
statutes  of  this  nature.     The  dictum  of  the 
judge,    and   it   is  but  an  obiter  dictum,    in 
Ferguson  v.  West,  16  Oratt.  270,  **that  the 
contest    may    be    carried    on    against    his 
knowledge    or     against    his    wish,'* 
20        *could    not    have    been  used,    if  this 
concluding   sentence   of  this  {  69  had 
formed  a  part  of  {  9  of  the  act  of  1852,  under 
which    the   case  of  Ferguson  v.  West  was 
decided :    Under  this  act  clearly  there  must 
be  two   parties   before  the  court  contesting 
and  claiming  the  office. 

Upon  the  question  of  the  jurisdiction  of 
this  court  to  grant  the  writ  in  this  case  we 
refer  to  Mayo,  mayor  v.  James,  12  Gratt. 
17 ;  and  Ferguson  v.  West,   16  Gratt.  270. 

For  the  Judge.  The  simple  question  be- 
fore the  court  is  whether  the  judge  palpably 
exceeded  his  jurisdiction  in  rendering  the 
judgment  settinir  aside  the  election. 

Sections  40,  41,  42,  of  the  statute,  provided 
for  five  commissioners  of  election,  whose 
duties  were  merely  ministerial.  They  are 
to  take  the  votes,  count  them,  and  certify 
who  has  secured  the  greatest  number  of 
votes.  And  so  purely  ministerial  are  their 
duties,  that  they  are  bound  to  give  their 
certificate  to  the  person  who  has  the  highest 
number  of  votes,  though  they  know  that  his 
majority  is  made  up  twice  or  ten  times  over, 
by  bad  votes.  And  the  application  to  the 
judge  was  in  the  nature  of  a  mandamus  to 
open  the  votes  which  the  commissioners 
had  refused  to  do  and  to  count  them.  This 
was  all  that  we  asked.  When  the  other 
partj-  came  in,  they  said — Though  the  com- 
missioners did  not  count  the  votes  at  one 
precinct,  yet  they  were  elected  because  of 
fraud  in  our  favor.  This  we  moved  the 
court  to  strike  out,  not  on  the  ground  taken 
by  the  judge,  but  because  it  was  not  re- 
sponsive to  our  complaint. 

Upon  the  construction  of  this  statute  we 
insist  that  this  judge  had  all  the  powers 
which  could  be  exercised  under  the  writ  of 
quo  warranto  and  mandamus ;  and  that  his 
authority  is  exclusive.  And  the  judge  held 
i  that   he   had   no  power  to  examine  a  vote ; 
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bat  that  all  other  frauds  or  violence  might 
be  enquired  into. 

21  *Under  this  {  69,  of  the  act,  clearly 
the  enquiry  is   the    undue  election  or 

false  return.  The  other  matters  are  means 
to  the  end.  This  is  the  power  and  jurisdic- 
tion of  the  court.  One  enquiry  is — was 
there  an  undue  election?  If  it  was  not  held 
on  the  right  day,  that  is  conceded  to  be  an 
undue  election.  Then  what  judgment  must 
the  judge  render?  What  has  that  to  do 
with  contestants?  What  other  judgment 
can  he  render  than  that  there  was  no  elec- 
tion? Suppose  it  could  be  shewn  that  the 
polls  had  been  kept  open  but  half  the  day, 
and  that  a  large  portion  of  the  voters  had 
thereby  no  opportunity  to  vote.  Suppose 
both  candidates  were  non-residents  or  under 
age,  or  had  committed  a  felony :  In  all  these 
cases  the  only  judgment  that  could  be  ren- 
dered is,  that  there  was  no  election.  Sup- 
pose only  one  of  the  candidates  was  a 
non-resident:  The  great  weight  of  authority 
is  that  the  election  is  void.  People  v. 
Cook,  4  Seld.  R.  67.  This  case  gives  some 
cases  of  irregularity  which  would  not  de- 
feat it,  and  others  which  would  defeat  it. 
Suppose  a  gang  of  rowdies  take  possession 
of  the  polls  and  stuff  the  boxes  or  take  out 
ballots:  There  is  certainly  an  undue  elec- 
tion ;  and  these  are  all  cases  in  which  the 
court  must  have  jurisdiction  by  the  plain 
letter  of  the  statute. 

In  New  York  the  proceedings  are  all  in 
the  name  of  the  people ;  and  there  the  writ 
of  quo  warranto  is  abolished.  In  Virginia 
this  question  has  been  decided,  in  the  case 
of  Ferguson  v.  West,  16  Gratt.  270.  The 
fifteen  citizens  are  in  the  place  of  the 
people.  What  is  their  proceeding  but  a 
qno  warranto?  The  returns  are  the  proper 
subject  of  a  mandamus,  the  undue  election 
of  a  qno  warranto.  The  act  gives  to  the 
court  all  the  authority  which  would  be  ex- 
ercised, either  by  mandamus  or  quo  war- 
ranto. The  first  clause  provides  that  the 
returns  of  elections  of  county,  corporation 
and  township  officers  shall  be  subject  to 
the  enquiry,  determination  and  judgment 
of  the  respective  County   and  Corpo- 

22  ration  ^courts,  upon   complaint,   &c., 
of  an  undue  election  or  false  return. 

And  it  then  provides  that  the  said  courts,  in 
judging  of  said  elections,  shall  proceed 
upon  the  merits  thereof,  and  determine 
finally  concerning  the  same.  No  language 
could  be  plainer  to  give  the  authority  to 
determine  upon  the  validity  of  the  elections. 
I  might  contend  that  this  first  clause  con- 
fers the  jurisdiction ;  and  that  the  second 
clause  of  this  section  relates  merely  to  pro- 
ceedings in  a  particular  case.  But  if  the 
first  clause  were  stricken  out  of  the  act, 
the  second  gives  the  authority ;  the  author- 
ity to  declare  that  one  of  two  persons  is 
elected  is  an  authority  to  declare  that 
neither  is  elected.  Why  take  testimony  to 
invalidate  an  election,  if  the  court  cannot 
adjudge  it  invalid?  How  is  the  court  to 
proceed  upon  the  merits,  if  the  merits  are 
to  be  excluded  from  his  determination?  As 
to  the  sentence  added  to  this  section  in  the 


late  act,  it  is  merely  directory,  and  is  to 
be  applied  according  to  the  nature  of  the 
case. 

I  dismiss  this  branch  of  the  case  by  say- 
ing that,  even  if,  as  contended  by  the  other 
side,  the  second  paragraph  of  {  69  refers  to 
a  contest  between  two  individuals,  con- 
testants for  the  office,  the  first  applies  to 
all  matters  of  complaint  concerning  an 
election ;  and  under  it  the  court,  in  judging 
of  the  election  (not  the  contest),  shall  pro- 
ceed upon  the  merits  of  the  election,  and 
determine  finally  concerning  the  same. 
This  was  the  view  held  by  the  court  in 
Ferguson  v.  West,  16  Gratt.  270. 

But  this  statutory  proceeding  is  not  only 
plenary;  it  is  exclusive.  Commonwealth 
V.  L#eech,  44  Penn.  R.  332 ;  State  v.  Marlow, 
15  Ohio  St.  R.  114. 

There  is  another  view  to  be  taken  of  this 
subject.  Suppose  that  the  true  meaning  of 
the  statute  is  as  is  contended  for  on  the 
other  side.  Did  the  judge  of  the  Hustings 
court,  when  he  interpreted  it  otherwise, 
transcend  his  jurisdiction,  or  simply 
23  commit  an  error  of  ^judgment?  If 
the  latter,  then,  according  to  all  the 
authorities,  prohibition  does  not  lie;  the 
complaint  was  certainly  within  his  juris- 
diction. Arnold  V.  Shields,  5  Dana  R.  18; 
People  V.  Marine  Court  of  New  York,  36 
Barb.  R.  341.  **The  writ  of  prohibition 
does  not  issue  to  correct  errors  or  irregu- 
larities in  administering  justice  by  inferior 
courts;  but  to  prevent  courts  from  going 
beyond  their  jurisdiction  in  the  exercise  of 
judicial  power  in  matters  over  which  they 
have  no  cognizance." 

The  jurisdiction  over  the  subject  matter 
is  conceded,  and  it  is  contended  by  our  op- 
ponents that  the  judge,  in  considering  this 
subject  matter  within  his  jurisdiction, 
should  have  given  a  different  judgment. 
This,  if  true,  is  only  error,  to  which  pro- 
hibition does  not  lie.  Buller,  J.,  opinion  in 
Ld.  Camden  v.  Home,  4.  T.  R.  382,  396-7 ; 
Mayo,  mayor,  v.  James,  12  Gratt.  19.  Nor 
can  the  writ  of  prohibition  be  issued  to  a 
ministerial  officer ;  but  only  to  a  court  or 
party.  1  Hill's  R.  195.  Nor  can  it  be  issued 
to  a  judge  after  sentence,  and  he  has  noth- 
ing further  to  do.  United  States  v.  Hoff- 
man, 4  Wall.  U.  S.  R.  158. 

Suppose  the  prohibition  issues,  and  the 
election  is  prevented :  what  is  the  situation 
of  affairs?  The  prohibition  does  not  reverse 
the  judgment  declaring  the  vacancy :  that 
still  stands.  The  temporary  appointments 
made  by  the  judge  stand ;  and  they  continue 
to  hold  until  the  general  election.  Who, 
under  this  proceeding,  is  to  fill  the  offices 
afterwards?  Nor  is  the  dilemma  any  less 
if  it  be  replied  that  the  present  incumbents 
will  fill  the  offices ;  for  in  that  event  the 
court,  by  its  prohibition,  determines  who 
shall  hold  the  whole  term.  State  v.  Allen, 
2  Ind.  R.  183. 

JOYNBS,  J.,  delivered  the  opinion  of 
the  court. 

This  case  depends  upon  the  question, 
whether  a  county  or  corporation  court   has 
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jurisdiction  and  authority  to  decide,  in  the 
case    of    a    contested    election,    that 

24  *there  has  been  no  valid  election,  and 
thereby  to  create  a  vacancy,  to  be  filled 

in  the  manner  provided  by  law.  If  a  county 
or  corporation  court  has  such  jurisdiction 
and  authority  in  any  case  of  a  contested 
election,  the  petitioners  have  no  right  to  a 
writ  of  prohibition.  We  cannot  enquire 
whether  the  corporation  court  of  Richmond 
had  or  had  not  such  jurisdiction  and  author- 
ity in  the  particular  case.  That  would  be 
to  convert  a  writ  of  prohibition,  which  pro- 
ceeds upon  an  excess  of  jurisdiction,  into  a 
writ  of  error,  which  proceeds  upon  an  error 
in  the  exercise  of  jurisdiction.  It  has  ac- 
cordingly been  contended,  on  the  part  of 
the  petitioners,  that  the  authority  conferred 
upon  the  county  and  corporation  courts  to 
determine  contested  elections,  applies  only 
to  cases  in  which  two  or  more  persons  have 
been  voted  for,  for  the  office  in  question ; 
and  that,  in  every  such  case,  the  court  is 
bound  either  to  allow  the  person  who  has 
already  received  a  certificate  of  election 
from  the  commissioners,  to  retain  it,  or  to 
give  it  to  another  person  who  was  voted  for 
at  the  election ;  and  that  it  cannot,  in  any 
case  whatever,  decide  that  there  has  been 
no  election,  so  as  thereby  to  create  a  va- 
cancy. 

The  authority  of  county  and  corporation 
courts  to  determine  cases  of  contested  elec- 
tions, is  conferred  by  section  69  of  **an  act 
to  provide  for  a  general  election,"  approved 
May  11,  1870.  (Sess.  Acts  p.  97.)  This 
section  is  a  transcript,  in  all  essential  par- 
ticulars, except  only  the  clause  comprised  in 
the  last  four  lines,  of  the  9th  and  10th  sec- 
tions of  the  general  election  law  of  1852, 
(Sess.  Acts  pp.  65-6),  which  were  re-enacted 
in  the  67th  and  68th  sections  of  the  general 
election  law  of  1858.  (Sess.  Acts  pp.  29, 
30.) 

The  complaint  must   be   filed  within  ten 

days    after  the  election.     It  is  to  be  heard 

at   the   next   term  of  the  court,  which  sits 

every    month,    unless  good  cause  be  shewn 

.for  a  continuance.     The  case  Is  to  be 

25  determined  *by  the   court,    without  a 
jury.     As  soon   as   the   complaint  is 

filed,  the  parties  may  proceed  to  take  depo- 
sitions, and  the  case  is  to  be  heard  upon 
the  depositions  and  upon  oral  testimony,  if 
any.  And  the  decision  of  the  court  is  de- 
clared to  be  final.  It  was  obviously  the 
purpose  of  the  legislature,  in  this  section, 
to  provide  as  cheap  and  expeditious  a  rem- 
edy as  the  case  would  admit  of,  and  to  close 
all  such  controversies  in  the  shortest  prac- 
ticable time. 

In  the  absence  of  such  a  provision  as  this 
section  supplies,  it  would  have  been  neces- 
sary to  resort  to  the  writ  of  quo  warranto, 
to  oust  an  officer  alleged  to  have  been  un- 
duly elected.  That  writ  could  only  be  ob- 
tained from  the  Circuit  court,  which  sits 
but  twice  a  year,  except  in  a  few  towns 
having  Hustings  courts  with  Circuit  court 
powers;  and  its  judgment  would  not  be 
final,  but  subject  to  review  upon  a  writ  of 
error. 


In  many  cases,  especially  of  annual 
offices,  it  would  have  been  in  the  power  of  a 
candidate,  fortunate  enough  or  dexterous 
enough,  to  secure  the  certificate  of  the  com- 
missioner, by  the  help  of  a  little  manage- 
ment, to  wear  out  the  term  of  office  in 
litigation.  And  it  would  often  be  impossi- 
ble, with  the  utmost  diligence,  to  bring  a 
litigation,  fairly  conducted,  to  an  end,  until 
the  term  had  run  out,  or  so  much  so  that 
what  was  left  of  it  would  not  be  worth  con- 
tending for,  or  worth  having.  This  obvious 
policy  of  the  statute  must  be  borne  in  mind 
in  putting  a  construction  upon  it. 

The  opening  clause  of  the  69th  section 
provides,  that  the  * 'return  of  elections  shall 
be  subject  to  the  enquiry,  determination, 
and  judgment"  of  the  court.  From  this  it 
is  argued,  that  the  authority  of  the  court  is 
limited  to  an  examination  of  the  returns. 
The  complaint  of  the  fifteen  voters,  how- 
ever, may  be  of  an  *' undue  election  or  false 
return."  It  is  provided  that  the  court,  **in 
judging  of  said  election,  shall  proceed  upon 
the  merits  thereof,  and  determine 
26  finally  concerning  the  same."  *Dep- 
ositions  may  be  taken  '*to  sustain 
or  invalidate  said  election." 

We  arc  not  called  upon,  in  this  case,  to 
define  the  scope  of  investigation  and  en- 
quiry authorized  by  those  provisions.  But 
it  seems  to  be  very  clear,  that  it  is  not  re- 
stricted to  a  mere  examination  of  the  re- 
turns; and,  moreover,  that  it  may  be  such 
as  to  '^invalidate"  the  election:  in  other 
words,  such  as  to  show  that  there  has  been 
no  legal  and  valid  election.  The  election 
which  is  contested,  may  be  invalidated  for 
the  reason  that  the  entire  election  was 
illegal  and  void ;  if  the  enquiry  may  take 
that  scope,  does  it  not  follow  that  the  judg- 
ment of  the  court  may  respond  to  the  en- 
quiry? Why  authorize  the  court  to  enquire 
into  what  it  cannot  determine? 

But  it  is  contended  that  the  latter  part  of 
the  section,  and  especially  the  last  clause, 
limits  the  jurisdiction  of  the  court  to  cases  of 
contest  between  competing  candidates. 
This  part  of  the  section  speaks  of  the  party 
'* whose  election  is  contested,"  and  directs 
that  the  court  shall  proceed,  at  the  next 
term,  to  **determine  said  contests."  The 
first  of  these  expressions  obviously  refers 
to  the  proceeding  authorized  by  the  first 
clause ;  for  no  other  contest  is  provided  for. 
So  too,  **the  said  contests,"  which  the 
court  is  to  determine,  are  those  instituted  by 
the  complaint  of  the  fifteen  voters;  for  no 
other  is  spoken  of  or  provided  for  in  the 
previous  parts  of  the  section.  *'Each 
party"  is  to  be  allowed  to  take  depositions; 
which  is  said  to  contemplate  an  array  of 
one  competitor  against  another.  But  the 
section  contains  no  provision  for  making 
the  defeated  candidate  a  party.  The  com- 
plaint is  that  of  the  voters ;  not  his  com- 
plaint. The  officer  whose  election  is 
contested  is  to  have  notice  of  the  complaint 
of  the  fifteen  voters  by  service  of  a  copy  ; 
there  is  no  provision  for  any  intervention 
by  the  defeated  candidate,  or  for  the  filing 
or    service   of  his   claims   or   allegations. 
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27  *And  what  reason  can  be  assigned  for 
restricting'  the   right  of  the  voters  to 

complain  of  an  undue  election,  to  cases  in 
which  there  were  competing  candidates, 
or  more  than  one  person  voted  for? 

Then  conies  the  last  clause,  which  is  so 
much  relied  upon,  and  which  is  in  these 
words:  **When  the  contest  is  decided,  a 
certificate  of  election  shall  be  issued  to  the 
party  in  whose  favor  the  contest  is  decided, 
in  the  manner  prescribed  by  law,  unless  a 
certificate  shall  have  been  previously  issued 
to  such  person. ' ' 

As  I  have  said  before,  this  clause  is  not 
in  the  act  of  1852,  sects.  9-10,  or  in  the  act 
of  1858,  sects.  67-8,  which  are  the  prototypes 
of  the  other  parts  of  this  section.  What 
has  been  said  already,  seems  to  be  sufficient 
to  establish,  that  there  is  nothing  in  the 
other  parts  of  this  section  to  confine  the 
jurisdiction  of  the  court  to  cases  of  contests 
between  competitors.  In  the  case  of  Fer- 
guson V.  West,  16  Gratt.  270,  it  was  held  by 
this  court  that  the  jurisdiction  of  the  County 
court,  under  the  act  of  1852,  sect.  9-10,  was 
not  confined  to  cases  of  contest  between 
competitors.  Judge  Robertson,  delivering 
the  opinion  of  the  whole  court,  said :  '  'These 
proceedings  are  novel  and  peculiar  in  their 
character,  and  seem  designed  rather  for 
the  purpose  of  ascertaining,  on  behalf  of 
the  public,  who  has  been  duly  elected,  than 
to  enable  the  candidates  to  litigate,  on  their 
own  behalf,  the  question  of  right  to  an 
oflSce.  No  contest  can  be  commenced  unless 
complaint  of  an  undue  election  or  false  re- 
turn is  made  by  fifteen  or  more  of  the  qual- 
ified voters,  two  of  whom  must  make  oath 
or  affirmation  to  the  truth  of  the  facts  stated 
in  the  complaint.  This  must  be  filed  in 
the  clerk's  office  within  ten  days  after  the 
election,  and  the  party  whose  election  is 
coBtested  must,  within  ten  days  after  the 
complaint,  be  served  with  a  copy  of  it. 
The  defeated  candidate,  who  is  the  only 
other  party  that  can  be  supposed  to  have 
any  personal  interest   in  the   matter, 

28  cannot,  *at  his  own  pleasure,  enter 
upon  the  contest,  and  it  may  be  com- 
menced and  prosecuted  without  his  knowl- 
edge or  against  his  will.  He  is  not  a 
necessary  party,  in  any  stage  of  the  pro- 
ceedings. Indeed,  the  complaint  may  be 
made  and  the  election  set  aside  where  there 
has  been  no  candidate,  except  the  one  whose 
election  is  contested. ' '  These  remarks  were 
not  obiter,  as  maintained  by  the  counsel 
for  the  petitioners  here.  They  contained 
the  very  gist  of  the  ground  on  which  the 
court  put  its  decision,  that  costs  could  not 
be  given  to  either  party  in  such  a  proceed- 
ing. 

Upon  familiar  principles,  the  Legislature 
of  1870  must  be  presumed  to  have  known  of 
this  decision,  and  to  have  intended  to  re- 
enact  the  9th  and  10th  sections  of  the  act 
of  1852,  in  the  sense  thus  put  upon  them  by 
this  court,  unless  a  contrary  intention  is 
plainly  indicated.  The  only  difference  be- 
tween the  9th  and  10th  sections  of  the  act 
of  1852,  and  the  69th  section  of  the  act  of 
1870  being    the  addition,  at  the  end  of  the 


latter  of  the  clause  quoted  above,  the  only 
question  is,  whether  an  intention  to  make 
a  change  in  the  law  is  plainly  indicated  by 
this  new  clause. 

We  think  this  clause  has  no  such  effect. 
It  does  not  in  terms  profess  to  define  juris- 
diction, or  to  limit  the  scope  of  other  parts 
of  the  section,  as  construed  by  this  court. 
Those  parts  of  the  section  which  define  the 
causes  of  complaint,  and  the  duty  and  power 
of  the  court,  remain  as  before.  This  clause 
prescribes  a  single  thing  to  be  done  in  those 
cases  where  there  is  a  decision  in  favor  of 
one  of  several  competitors,  but  says  nothing 
about  the  cases  in  which  there  was  but  one 
person  voted  for.  The  purpose  was  to  give 
to  the  successful  party  a  certificate.  But 
t)iere  could  be  no  difficulty,  without  this 
clause,  in  furnishing  to  the  successful  com- 
petitor a  copy  of  the  order  of  the  court,  as 
evidence  of  his  right.  This,  or  something 
equivalent,  must  have  been  done  under 

29  the  acts  of  1852  and  1858,  *so  that  this 
clause  was  not  at  all   essential  to  the 

rights  of  the  party.  Besides,  no  reason 
appears  why  the  Legislature  should  have 
narrowed  the  jurisdiction  in  the  mode  con- 
tended for.  And  it  is  obvious,  that  if  the 
law  should  be  thus  construed,  it  would  be 
wholly  inadequate  to  meet  many  cases  of 
** undue  election  or  false  return." 

It  was  further  contended,  that  as  the  pe- 
titioners have  qualified  and  gone  into  pos- 
session of  their  respective  offices,  they  can 
only  be  deprived  of  them  by  a  judgment  of 
ouster  upon  quo  warranto. 

It  is  true  that  no  express  authority  is 
given  to  the  court  to  annul  a  qualification 
to  office,  and  to  oust  the  incumbent.  And 
so  no  express  authority  is  given  to  annul  a 
certificate  of  election,  where  there  has  been 
no  qualification.  But  the  judgment  of  the 
court,  that  the  election,  under  which  an 
incumbent  holds,  was  invalid,  and  which 
judgment  is  made  by  the  statute  final  and 
conclusive  against  him,  is  necessarily  fatal 
to  his  title  derived  from  that  election.  This 
being  so,  why  turn  the  case  over  to  another 
proceeding?  Why  not  put  the  judgment  of 
the  court  into  operation  at  once,  instead  of 
requiring  another  proceeding,  which  will 
cause  expense  and  consume  time,  and  in 
which  nothing  can  be  litigated? 

It  was  contended  by  the  counsel  for  Judge 
Guigon,  that  this  statutory  proceeding,  in 
cases  of  contested  election,  gives  to  the 
court  as  ample  authority  as  might  be  exer- 
cised on  the  principles  of  the  common  law, 
upon  quo  warranto  or  mandamus,  and  that 
it  is  exclusive  of  those  remedies.  He  cited 
for  the  latter  proposition  the  case  of  Attor- 
ney-General V.  Garriguez,  28  Penn.  St.  R. 
9,  decided  upon  a  statute  of  Pennsylvania, 
the  material  parts  of  which  are  in  the  very 
same  words  as  our  statute.  We  are  not 
called  upon  to  say  what  is  the  full  extent 
of  the  powers  of  the  court  in  cases  of  con- 
tested election,  nor   whether  the  stat- 

30  utory    remedy    is    exclusive    *of    the 
remedy  by  quo   warranto  or  manda- 
mus.    But  this  we  may   properly   say,  that 
the   court   may   exercise   all  such  powers. 
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consistently  with  the  rules  and  principles 
of  law,  as  may  be  necessary  to  render  its 
jurisdiction  effectual,  and  that  there  is  no 
necessity  to  resort  to  any  other  proceeding 
to  oust  an  incumbent,  whose  title  has  been 
adjudged  bad. 

It  was  strenuously  insisted,  that  the  power 
to  vacate  an  election  is  a  dangerous  power, 
and  that  the  L#egislature  ought  not  to  be 
held  to  intend  the  bestowal  of  such  a  power, 
unless  the  intention  is  unmistakably  ex- 
pressed. Such  a  power  may  be  undoubtedly 
abused ;  and  so,  too,  may  the  power  to  de- 
cide between  rival  candidates.  There  may 
be  great  temptation  to  abuse  this  latter 
power,  in  times  of  high  party  excitement. 
There  can  be  no  danger,  on  the  other  hand, 
in  remitting  the  power  of  filling  an  office  to 
the  people,  to  whom  it  ultimately  belongs. 
In  a  doubtful  case,  it  ought  to  be  done, 
rather  than  have  the  office  filled  by  the  ap- 
pointment of  any  court.  Such  a  course  is 
more  consistent  with  sound  policy,  more 
just  to  the  voters,  more  likely  to  prevent 
abuse,  and  more  agreeable  to  the  principles 
of  our  government. 

The  motion  to  award  a  rule  is  denied. 


31         *Griffin's  Ex'or  v.  Cunningham. 

Washington,  Alexandria  &  Qeorgetown  R.  R. 
Co.   V.  Alexandria  &  Washmgton  R.  R. 

Co.  &als. 

November  Term,  1870,  Rlcbmond. 
I.  De    Facto   Judffet— Validity    of   Judgmeiits.  —  The 

Judflres  of  the  Ck>nrt  of  Appeals  who  were  4n  office 
under  military  appointment  when  the  State  was 
restored  to  the  Union,  holdinir  oyer  and  continuing 
to  exercise  their  office,  their  judgments  and 
decrees  are  valid  and  binding. 
9.  Bnabllnff  Act— Proviso— 'Uoconatltutlonal.*— The 
proviso  to  S  2  of  the  act  of  March  5,  1870.  called  the 

*Bnabllnc  Act— Proviso— Unconstitutional.— In  An- 

toni  v.  Wriffht,  22  Qratt  876,  the  coart  said:  **A 
majority  of  this  court,  in  Qriffin  v.  Cnnninffham.  30 
Oratt  81,  went  very  far  in  the  expression  of  their 
sacred  regard  for  this  doctrine  of  vested  riirhts, 
when  they  held  that  decrees  of  certain  persons,  who 
had  been  detailed  or  appointed  by  a  military  com- 
mander, to  fill  the  office  of  judges  of  the  Supreme 
Court  of  Appeals  of  Virainia,  daring  the  military 
rule,  and  which  were  pronounced,  after  whatever 
of  authority  they  had  under  the  military  appoints 
ment  had  ceased,  against  the  protestation  of  at  least 
one  of  the  parties  who  complained,  could  not  be 
reviewed  by  this  court,  because  riffhts  had  been 
vested  by  the  said  decrees.  And  that  an  act  of  the 
Legislature  which  expressly  authorized  this  court 
to  review  them,  upon  the  petition  of  any  party  who 
felt  himself  aggrieved,  was  unconstitutional.  J. 
Staplxs,  in  delivering  his  opinion,  said:  'The  par- 
ties Interested  in  them  (the  decrees)  acquired 
thereby  vested  rights,  of  which  they  cannot  be 
divested  by  special  enactments  of  a  retrospective 
character.*  Two  of  the  judges  held  that  the  pre- 
tended decrees  vested  no  riirhts,  and  that  the  law 
was  constitutional." 
In  Martin  v.  S.  S.  L.  Ck>.,  04  Va.  80, 28  S.  E.  Rep.  601, 


enabling  act,  which  authorised  the  Court  of 
Appeals  organized  under  the  present  constitution 
to  rehear  and  affirm  or  reverse  the  decrees  made 
by  the  military  judires  at  its  term,  commencHnir 
the  nth  of  January.  1870,  the  term  having  ended 
before  the  passage  of  the  act.  is  unconstitutional: 

the  court,  citing  amour  others  the  principal  case. 
said :  "Immediately  upon  the  rendition  of  a  Jndf- 
ment  or  decree  for  money,  there  arises  a  contract 
ag-ainst  the  party  adjudged  to  pay  in  favor  of  bim 
for  whose  benefit  it  is  awarded,  which  the  leslsla- 
ture  has  no  power  to  impair.  'Where,*  says  Black- 
stone,  'any  specific  sum  is  adjudged  to  be  due  from 
the  defendant  to  the  plaintiff  in  an  action  or  suit 
at  law.  this  is  a  contract  of  the  highest  nature,  belngr 
established  by  the  sentence  of  a  court  of  Jurlsdic- 
Uon.'  •• 

In  Roberts  v.  Cocke,  28  Oratt  228,  the  court  said: 
"Judgments  and  decrees  for  money  beiuff  contracts 
of  the  highest  character,  of  course  and  for  the 
reasons  before  stated,  to  abate  any  portion  of  the 
interest  included  in  them,  would  necessarily  impair 
their  obligation.  Moreover,  by  such  judgments  and 
decrees  the  rights  of  the  parties,  in  whose  behalf 
they  were  rendered,  to  the  money  ordered  to  be 
paid,  whether  principal  or  interest  have  become 
vested,  and  cannot  be  divested,  as  provided  by  the 
act  of  the  general  assembly.  Oriffin  v.  Cunningham, 
20  Oratt  Sl.*» 

In  Danville  v.  Pace,  26  Qratt  24,  the  court  said :  *'In 
that  case  (i.  «.,  the  principal  case)  a  majority  of  this 
court  held  that  an  act  of  the  lerLslature  authorizins^ 
a  review,  after  the  term  was  ended,  of  the  decrees 
and  judirments  rendered  by  the  court  of  appeals, 
which  sat  here  before  the  organization  of  the  pres- 
ent government  was  in  the  nature  of  a  judicial  act 
and  was  therefore  void.  This  decision  was  based 
upon  the  obvious  (rround.  that  a  statute  which 
vacates  decrees  and  judirments,  grants  new  trials, 
or  authorizes  rehearingrs,  is  essentially  judicial  in  its 
character.  Such  an  act  is  the  very  essence  of  judi- 
cial power,  and  an  invasion  of  the  judicial  dei^art- 
ment'* 

In  Ratcliffe  v.  Anderson.  81  Oratt  107,  the  court 
said:  "The  province  of  the  courts  is  to  decide  what 
the  law  is  or  has  been,  and  to  determine  its  applica- 
tion to  particular  facts  in  the  decision  of  causes. 
The  province  of  the  legislature  is  to  declare  what 
the  law  shall  be  in  future:  and  neither  of  these 
departments  can  lawfully  invade  the  province  of 
the  other.  This  not  only  results  from  the  nature  of 
our  institutions,  but  it  is  enjoined  by  the  express 
provisions  of  the  constitutions:  which  declares  that 
'the  legislative,  executive,  and  judiciary  depart- 
ments shall  be  separate  and  distinct,  so  that  neither 
exercise  the  powers  belondnir  Neither  of  the  other.' 
See  Oriffin 's  ex*or  v.  Cunningham,  20  Oratt  81.  and 
cases  there  cited." 

See  also.  Ex  parte  Low,  21  W.  Va.  081;  Arnold  v. 
Kelley.  6  W.  Va.  447;  HaU  v.  Webb,  21  W.  Va.  826: 
Herrinir  v.  Lee,  22  W.  Va.  871. 

In  McCraw  v.  Williams,  88  Oratt  612,  the  court 
ci  tinir  the  principal  case  amour  others,  said :  "Under 
this  state  of  facts,  it  is  plain  that  JUDoa  Ariobtiad 
[a  judffe  <U  Jure]  was  certainly  exerclsiuff  the  duties 
of  his  office  under  color  of  the  highest  legisla- 
tive and  executive  authority,  and  that  all  his  acts, 
judmnents,  decrees,  and  orders,  while  so  acting, 
were  valid  and  blndiuir.  and  cannot  be  enqaired 
into;  but  must  be  recognized  in  all  cases  where  the 
county  court  of  Halifax  has  jurisdiction  as  a  final 


352 


20  GRATT. 


Grifpim's  Ex*or  v.  Cunningham. 


32,  33.  34 


and  tlie  present  court  has  no  authority  to  rehear 
SQcb  cases. 

3.  Dediioa  of  Court  of  Appeals— Motion— Roheorlns.t 

—A  case  decided  by  the  Supreme  Court  of  Appeals 
at  one  term  of  the  court,  at  which  no  motion  is 
made  to  rehear  It,  cannot  be  reheard  at  a  subse- 
quent term  of  the  court. 

The  January^  term  1870  of  the  military 
Court  of  Appeals  of  Virginia  commenced 
on  the  11th  of  that  month,  and  was  termi- 
nated on  the  25th  of  February  following. 
On  the  31st  of  January  the  court  decided 
the  case  of  Griffin's  ez'or  v.  Cunningham, 
reported  19  Grattan  571,  and  on  the  14th  of 
February  the  court  decided  the  case  of  The 
Washington,  Alexandria  and  Georgetown 
R.  R.  Co.  ▼.  The  Alexandria  and  Washing- 
ton R.  R.  Co.,  reported  in  the  same  volume, 
p.  592. 

After  the  final  adjournment  of  that  court, 
an  act  was  passed  called  the  enabling  act, 
approved  March  5, 1870,  by  which  all  officers 

who  had  been  appointed  to  office 
32       ♦on  or   before   the  26th    of   January, 

1870,  the  day  when  the  representatives 
of  the  State  were  admitted  into  congress, 
and  who  were  qualified  to  hold  office  under 
the  present  constitution,  were  authorized  to 
continue  in  office  until  their  successors 
should  be  appointed  or  elected  and  duly 
qualified ;  with  certain  provisos  which  need 
not  be  stated.  By  the  second  section  of 
that  act  all  official  acts  theretofore  done 
and  otherwise  lawful,  were  declared  as  legal 
and  binding  as  if  they  had  been  done  by 
officers  duly  elected  and  qualified  under  the 
Constitution  of  the  State;  '^provided  that 
any  judgment,  decree  or  order,  rendered  or 
made  by  the  Court  of  Appeals  at  the  term 
thereof  commencing  on  the  11th  day  of  Jan- 
uary, 1870,  shall  be  subject  to  the  supervi- 
sion and  control  of  the  Supreme  Court  of 
Appeals  to  be  organized  under  the  Consti- 
tutiou,  upon  the  motion  or  petition  of  any 
party  to  the  cause  for  a  rehearing;  and 
such  judgment,  decree  or  order  may  be  set 
aside,  or  annulled  or  affirmed,  as  to  said 
Supreme  Court  may  seem  right  and  proper. ' ' 
The  motion  or  petition  to  be  made  on  twenty 
days  notice,  and  within  six  months  after 
the  organization  of  the  court. 

determination  of  such  cases,  except  when  reversed 
on  appeal  or  writ  of  error."  See  also,  Roche  ▼. 
Jones,  87  Va.  487. 12  S.  E.  Rep.  M6:  Hcnnlngr  v.  Fisher, 
6  W.  Va.  S46:  Clay  v.  Robinson.  7  W.  Va.  861. 

In  Dial  T.  Hollandsworth,  89  W.  Va.  9, 19  S.  E.  Rep. 
SSI.  the  court  said  :  "See.  as  to  who  are  officers  de 
jip^  xad  d€  facto,  and  usurpers,  Montelth  v.  Com..  15 
GratL  172:  Oriffln  v.  Cunningham,  20  Qratt  81; 
McCraw  t.  WiUlams.  88  Gratt  618." 

tOecrse  Pinal.— In  Stuart  v.  Preston.  80  Va.  628,  the 
coort,  citing  the  principal  case,  said  :  "It  is  a  settled 
mle  of  this  court,  that  a  question  which  has  been 
decided  upon  the  first  appeal  in  any  cause,  cannot  be 
reylewed  or  reversed  upon  any  subsequent  appeal 
In  the  same  cause."  On  this  point  the  principal 
case  is  also  cited  in  Stuart  v.  Peyton,  97  Va.  814.  84  S. 
E.  Rep.  698.  See  also,  foot-note  to  Campbell  ▼.  Camp- 
bell. 22  Oratt.  640.  where  numerous  authorities  on 
this  point  are  collected. 


After  the  passage  of  this  act,  Griffin's 
ex'ors,  and  the  Washington,  Alexandria 
and  Georgetown  R.  R.  Co. ,  moved  the  court 
for  a  rehearing  of  the  cases  of  Griffin's 
ex'ors  V.  Cunningham,  and  the  Washington, 
Alexandria  and  Georgetown  R.  R.  Co.  v. 
The  Alexandria  and  Washington  R.  R.  Co., 
and  the  other  parties  to  these  causes  ap- 
peared and  opposed  the  motions. 

The  case  was  argued  for  the  motion  by 
I^yons  and  Marshall,  and  against  it  by  Gil- 
mer, Howison,  Geo.  Wm.  Brent  and  Merrick. 

CHRISTIAN,  J.  These  two  causes   were 

decided  by  the  late  Court  of  Appeals,  which 

was   constituted,    and  organized,  under  the 

laws   of   Congress   known   as  the  '*Recon- 

struction  Acts." 

33  *The    decisions    were    pronounced, 
and  the  decrees  entered^  in  each  case, 

after  the  admission  of  senators  and  repre- 
sentatives from  the  State  of  Virginia  into 
the  Congress  of  the  United  States. 

They  are  now  before  this  court,  upon  a 
motion  submitted  under  the  second  section 
of  the  act  of  the  General  Assembly,  ap- 
proved March  5th,  1870,  commonly  called 
the  **Enabling  Act,"  which  is  in  the  fol- 
lowing words:  *'{  2.  All  official  acts  here- 
tofore done  by  any  such  officers,  and 
otherwise  lawful,  are  hereby  declared  as 
legal  and  binding  as  if  they  had  been  done 
by  officers  duly  elected  and  qualified  under 
the  Constitution  of  this  State:  Provided, 
That  any  judgment,  decree  or  order  rendered 
or  made  by  the  Court  of  Appeals  at  the  term 
thereof,  commencing  on  the  11th  day  of 
January,  1870,  shall  be  subject  to  the  su- 
pervision and  control  of  the  Supreme  Court 
of  Appeals,  to  be  organized  under  the  Con- 
stitution, upon  the  motion  or  petition  of 
any  party  to  the  cause  for  a  rehearing;  and 
such  judgment,  decree  or  order  may  be  set 
aside  and  annulled,  or  affirmed,  as  to  said 
Supreme  court  may  seem  right  and  proper; 
but  twenty  days  notice  of  the  time  of  mak- 
ing said  motion  or  filing  said  petition  shall 
be  given  to  the  opposite  party,"  &c. 

The  sole  question  now  presented  for  our 
consideration,  is  whether  the  L/egislature 
has  the  constitutional  authority  to  confer 
upon  this  court  the  power  to  set  aside, 
annul  or  affirm,  *^as  to  this  court  may  seem 
proper,"  the  decisions  of  the  Court  of  Ap- 
peals established  by  the  military  authorities 
under  the  reconstruction  laws  of  Congress. 

The  question  thus  presented,  is  one  of  the 
gravest  import,  because  it  directly  involves 
the  validity  and  constitutionality  of  a  leg- 
islative act.  It  involves  itself  into  this 
simple  enquiry.  Is  the  act  of  the  General 
Assembly,  as  expressed  in  the  proviso  con- 
tained in  the  second  section  above  referred 
to,  constitutional? 

34  *I  premise   by   saying  that    prima 
facie,  every  act  of  the   L/egislature  is 

constitutional ;  and,  in  a  doubtful  case,  the 
question  ouj^ht  always  to  be  solved  in  favor 
of  the  validity  of  the  act.  The  power  to 
declare  a  legislative  enactment  void,  is  one 
which  the  judge,  conscious  of  the  fallibility 
of   human    judgment,    will   always  shrink 
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from  exercising  in  any  case  where  he  can 
conscientiously,  and  with  due  regard  to 
duty  and  official  oath,  decline  the  responsi- 
bility. The  legislative  and  judicial  are 
co-onlinate  departments  of  the  government, 
of  equal  dignity.  Bach  is  alike  supreme  in 
the  exercise  of  its  proper  functions,  and 
cannot  directly  or  indirectly,  while  acting 
within  the  limits  of  its  authority,  be  sub- 
jected to  the  control  or  supervision  of  the 
other.  The  courts  may,  in  a  proper  case, 
and  must,  when  the  question  is  free  from 
doubt,  declare  legislative  enactments  un- 
constitutional and  void.  It  is  not,  however, 
because  the  judicial  power  is  superior  in 
degree  and  dignity  to  the  legislative ;  but, 
being  required  to  declare  what  the  law  is, 
in  cases  which  come  before  them,  the  courts 
must  enforce  the  constitution,  as  the  para- 
mount law,  whenever  a  legislative  enact- 
ment comes  in  conflict  with  it.  18  Wend. 
R.  S3 ;  7  Ind.  R.  334. 

In  exercising  this  high  authority,  the 
courts  claim  no  supremacy  over  the  I^egis- 
lature.  They  are  only  the  administrators 
of  the  public  will.  If  an  act  of  the  Legis- 
lature is  held  void,  it  is  not  because  the 
courts  have  any  control  over  legislative 
power,  but  because  the  act  is  forbidden  by 
the  constitution,  and  because  the  will  of 
the  people,  therein  declared,  is  paramount 
to  that  of  their  representatives,  expressed 
in  any  law.  The  power,  however,  is  a 
delicate  one,  and  is  always  exercised  with 
reluctance  and  hesitation.  But  it  is  a  duty 
which  the  courts,  in  a  proper  case,  are  not 
at  liberty  to  decline,  but  must  flrmly  and 
conscientiously  perform. 

Fully  recognizing  the  force  of  these 
35  general  principles,  *and  distrusting 
my  own  judgment  (because  I  differ 
with  some  of  my  brethren),  I  proceed  to 
state  the  reasons  which  force  me  to  the 
conclusion,  that  the  proviso  contained  in 
the  second  section  of  the  act  approved 
March  5th,  1870,  is  unconstitutional,  and, 
therefore,  inoperative  and  void. 

Now,  if  it  can  be  shown  that  the  decisions 
of  the  late  Court  of  Appeals,  which  we  are 
called  upon  to  review,  were,  in  law,  valid, 
judicial  acts,  it  will  be  easy  to  demonstrate 
that  any  attempt  on  the  part  of  the  Legis- 
lature to  re-open  these  decisions,  by  con- 
ferring authority  upon  this  court  to  re-hear 
and  review  them,  is  an  exercise  of  judicial 
power  which  is  forbidden  by  the  spirit  and 
letter  of  the  constitution. 

Let  us  consider,  then,  first,  were  these 
decisions  valid  as  judicial  acts?  or,  in  other 
words,  were  they  rendered  by  a  tribunal 
having  the  authority  to  make  them?  It  is 
undoubtedly  true,  that  the  laws  of  Congress, 
known  as  the  reconstruction  acts,  subjected 
this  State  to  the  military  authority  of  the 
United  States.  The  constitution  under 
which  we  now  live,  and  under  which  the 
legislative,  executive  and  judicial  depart- 
ments of  the  government  were  organized, 
was  inoperative,  by  the  express  terms  of 
the  reconstruction  laws,  until  approved  by 
the  Congress  of  the  United  States.  Under 
these  laws,  whose  authority   is  recognized  j 


by  every  department  of  the  State  govern- 
ment, because  all  are  organized  and  acting 
under  them,  the  late  judges  of  the  Court  of 
Appeals  were  appointed  and  installed  in 
office.  They  were  not  mere  usurpers,  and 
did  not  intrude  themselves  into  the  office 
and  attempt  to  exercise  its  high  functions 
without  color  of  authority.  Their  authority, 
whether  valid  or  not,  was  derived  from  the 
laws  of  Congress.  Their  official  acts  as  a 
Court  of  Appeals  have  been  acquiesced  in, 
recognized  and  made  valid,  if  legislative 
action  was  necessary  to  make  them  valid, 
by  the  act  of  the  Legislature  now  un- 

36  der  consideration ;  *for,   by  that  act, 
they  are  declared  to  be  *'as  legal    and 

binding  as  if  they  had  been  done  by  officers 
duly  elected  and  qualified  under  the  consti- 
tution of  their  State,"  except  only  such 
decisions  as  were  rendered  at  the  **term 
commencing  on  the  11th  day  of  January, 
1870." 

The  counsel  for  the  petitioners  do  not 
assail  the  decisions  of  this  tribunal,  upon 
the  ground  that  they  acted  without  author- 
ity, as  judges  of  the  Court  of  Appeals, 
except  to  this  extent,  that  they  had  no  au- 
thority to  act  after  the  restoration  of  the 
civil  government,  which  was  accomplished 
on  the  26th  day  of  January,  1870,  by  the 
admission  of  senators  and  representatives 
from  this  State  into  the  Congress  of  the 
United  States.  But  the  position  is  taken, 
and  the  argument  is  pressed  with  great 
earnestness  and  much  plausibility,  that  on 
that  day  the  reconstruction  acts,  by  their 
own  terms,  became  inoperative,  and  that 
there  was  a  complete  restoration  of  the 
civil,  and  instant  termination  of  the  mili- 
tary government  under  which  these  judges 
had  received  their  appointments ;  that  they 
were  but  the  creatures  of  the  military  gov- 
ernment, ^nd  when  that  government  expired 
by  the  restoration  of  the  civil,  every  office 
at  once  became  vacant ;  and  those  persons 
who  were  then  exercising  their  respective 
functions  had  no  authority  to  perform  any 
official  act ;  consequently,  it  was  competent 
for  the  Legislature  to  submit  to  the  court 
appointed  under  its  own  authority,  the 
causes  decided  by  the  court  which  preceded 
it,  rendered  after  the  26th  day  of  January, 
1870.  These  are  the  grounds  succinctly  but 
fairly  stated,  upon  which  it  is  insisted  that 
this  court  must  now  assume  the  right  to 
rehear  and  review  the  causes  finally  dis- 
posed of  by  its  immediate  predecessors, 
^*and  annul,  set  aside,  or  affirm  the  same, 
as  to  this  court  may  seem  proper.** 

If  the   right    to    rehear  and  review  these 
decisions  can  be  maintained  at  all,  it 

37  can  only  be  done  on  these  ^grounds, 
for  if  it  be  admitted  that  these  deci- 
sions are  valid  judicial  acts,  rendered  by  a 
tribunal  having  competent  authority  to 
make  them ;  then,  as  I  shall  presently  show, 
there  is  neither  judicial  nor  legislative 
power  which  can  ever  disturb  them ;  but  they 
must  stand  irreversible  and  final.  I#et  us 
then  give  these  positions  a  careful  and  can- 
did consideration. 

Is  it  true  that  immediately   upon    the  re- 
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establishment   of   the   civil  authority   and 
tennlnation    of  the   military,    on   the  26th 
day  of  January,  1870,  every  office  filled  by 
military  appointment    became    vacant   in- 
stanter?    Is  this  true,  in  fact  and   in  law? 
It  will  aid  the  solution  of  this  question,  to 
recur  for  a  moment  to  the  peculiar  circum- 
stances under  which  the  civil   rule  was  re- 
stored  and   the   military  g^overnment   was 
terminated.     It   is   a   part  of  the  current, 
public    history,    of  which   this  court   may 
judicially  take  notice.     It  will   be    remem- 
bered that   while   this  State  was  subjected 
to  the    military    authority    of   the    United 
States,  all  the  executive  and  judicial  officers 
of  the  State  were  removed,  and  their  places 
filled   by    the    appointees   of   the    military 
g^ovemor.     These  military  appointees   were 
filling  all  these  offices,  and  exercising  their 
respective  duties  and  functions,  on  the  day 
when    the    civil  government  was  restored 
and  the   military   government  terminated, 
to  wit,  on  the  26th   day   of  January,    1870. 
On  that  day  there  was  a  Governor,   Lieu- 
tenant-Governor,    and     Attorney-General, 
who  had    been    elected    under   the  present 
constitution.       A     Legislature     had    been 
elected.     But  no  judicial   officers   had   been 
appointed  under  the   new  government,  nor 
could  be,  because  the  constitution  provided 
for  their  election  by  the  Legislature,  or  by 
the  people.     The  organization  of  the  State 
^vemment  was  not  then   perfected.     The 
legislative  department  was  alone  complete. 
The  executive  department  had  its  chief  offi- 
cers  but    none   of    its   subordinates.     The 
judicial    department   was   wholly  unorgan- 
ized.    On  that    day   there  was  not   a 
38       *single  judge,  or  sheriff,  or  justice  of 
the  peace,  or  Commonwealth's  attor- 
ney, constable,    commissioner   of   revenue, 
notary  public,  or  clerk  of  court,    appointed 
under   the    new   civil  government;  and  all 
the  various  and  important  functions  of  these 
offices,  affecting  all  the  multiform  interests 
of  society,    had  either  to  be  performed  by 
the  persons  then  filling  them,    or  were  not 
to  be   performed   at  all.     In  point  of  fact, 
the  incumbents  remained  in  their  respective 
offices  until  their  successors  were  appointed 
and  qualified.     If  they  had  not  so  remained, 
there   would    have   been   a  period  of  many 
months,  when  there  was  no  judge  to  award 
a  writ  of  habeas  corpus,  no  clerk  to  issue  a 
marriage  license  or  record  a  deed,  no  justice 
of  the  peace  to  issue  a   warrant  of   arrest, 
no  sheriff  or  constable  to  arrest  a  felon,  no 
jailor  to   secure    a    prisoner,    no    superin- 
tendent of  a  penitentiary  to  receive  a  con- 
vict.    Instead   of  the  restoration    of   civil 
government,  there  would  have  been  the  an- 
nihilation of  all  government,  with  anarchy 
reigning    supreme.      Now,    what    was    the 
duty  (to  say  nothing  now   of  the  right;  of 
that  I  shall  speak  presently)    of  these  offi- 
cers,   thus  circumstanced?    Was  the  judge 
(before  his  successor  under  the   new   gov- 
ernment was   appointed)   to  leave  his  high 
place,  refuse  to  discharge  its   functions,  so 
vital  to  the  interests  and  peace   of  society, 
to  the  protection  of  the  liberties  and  secu- 
rity of  the   property  of  the  citizen?    Was 


the  clerk  to  close  his  office,  and  leave  the 
records  of  courts  and  all  the  muniments  of 
title  to  be  destroyed?  Were  sheriffs  to  stop 
enforcing  executions  and  collecting  the 
public  revenues?  Were  jailors  and  keepers 
of  penitentiaries  to  leave  their  posts,  and 
let  prisoners  starve  or  escape?  Were  public 
archives  and  public  libraries  to  be  aban- 
doned and  left  to  destruction  because  there 
was  no  auditor  or  secretary  of  the  Common- 
wealth to  preserve  them?    Was  marriage  to 

be  inhibited,  or  made  a  crime,  because 
39        there  was  no  clerk   to    issue  a  *mar- 

riage  license?  Was  an  innocent  man 
to  be  hung  because  there  was  no  appellate 
judge  to  award  a  writ  of  error?  All  these, 
and    a    thousand    other    appalling    conse- 

?uences,  would  have  inevitably  resulted 
rom  the  sudden  and  absolute  vacation  of 
all  the  executive  and  judicial  offices  of  the 
government.  And,  if  the  question  had  been 
free  from  doubt,  if  it  had  been  certain  that 
the  restoration  of  the  civil  rule,  by  the  ap- 
proval of  the  constitution  and  the  admission 
of  senators  and  representatives  by  the  Con- 
gress of  the  United  States,  had  the  unques- 
tioned effect  to  remove  from  office,  instanter, 
every  appointee  of  the  military  government, 
they  might  even  then  have  hesitated,  in 
the  face  of  these  inevitable  and  appalling 
consequences,  to  retire  before  their  suc- 
cessors were  appointed  and  qualified  to  take 
their  places.  But  the  question  as  to  their 
power  to  hold  over  was  not  free  from  doubt. 
It  was  a  question  about  which  there  was 
much  discussion  in  the  community,  and  an 
honest  difference  of  opinion  among  the  most 
enlightened  citizens  of  the  State.  It  was 
the  subject  of  excited  and  embittered  litiga- 
tion and  earnest  discussion  in  this  court ; 
and  the  Legislature  itself,  in  assigning  its 
reasons  for  the  passage  of  the  * 'Enabling 
Act,"  sets  forth  in  its  preamble  the  ''grave 
doubts"  which  had  arisen  as  to  the  validity 
of  the  acts  of  these  officers,  ** performed 
since  the  admission  of  the  State,"  and  as 
to  their  right  to  continue  in  office.  The 
schedule  appended  to  the  constitution  of 
the  restored  civil  government,  which  sched- 
ule, in  its  own  language,  was  adopted  'Mn 
order  that  no  inconvenience  may  arise," 
prescribed  that  **The  several  courts,  except 
as  herein  otherwise  provided,  shall  continue 
with  like  power  and  jurisdiction,  both  in 
law  and  in  equity,  as  if  this  constitution 
had  not  been  adopted,  and  until  the  organ- 
ization of  the  judicial  department  under  the 
constitution."  These  judges  might  have 
referred,    and    no   doubt  did   refer,  to  this 

schedule,    as   their   authority   to  con- 
40        tinue  to  *hold  their  offices  until  their 

successors  were  appointed.    The  Court 
of  Appeals  is  certainly    one   of   the   courts 
j  referred  to,  as  one  that  **shall  continue  with  ' 
'like  power  and  jurisdiction,"  until   the   or- 
I  ganization  of  the  judicial  department.    What 
{ the  true  construction   of  this   provision  is, 
was    then,    and   is   still,  an  open  question. 
It  was  not  passed  upon   in  the  late  cases  of 
Dyer  v.  BUyson,  and  Bell    v.    Chahoon.     It 
was  not  necessary  in  those  cases.     The  de- 
cision there  was,  that  this  provision  of  the 
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schedule  did  not  apply  to  the  Major's  court. 
Judge  Moncure,  delivering  the  opinion  of 
the  court,  says :  *  *The  courts  referred  to  are 
courts  of  record,  which  the  Mayor's  court 
is  not.  They  are  the  courts  whose  organ- 
ization is  provided  for  by  the  sixth  article 
of  the  constitution,  concerning  the  judiciary 
department,  or  such  of  them  as  existed  un- 
der the  old  constitution ;  that  is,  the  Court 
of  Appeals,  Circuit  courts,  and  Hustings 
courts.  These  courts  were  to  continue,  ex- 
cept, &c.,  with  like  power  and  jurisdiction, 
in  law  and  in  equity,  as  if  this  constitution 
had  not  been  adopted,  and  until  the  organ- 
ization of  the  judicial  department  under 
this  constitution." 

This  provision  of  the  schedule  has  not 
yet  received  a  judicial  construction.  What 
is  its  real  scope,  meaning  and  authority,  is 
still  an  open  question.  And  it  is  not  nec- 
essary to  the  purposes  of  my  conclusions 
that  it  shall  be  solved  now.  I  refer  to  these 
things  for  the  purpose  of  showing  that  the 
judges  of  the  late  Court  of  Appeals  were 
not  naked  usurpers,  acting  without  color  of 
authority,  who  continued  to  discharge  the 
functions  of  an  office  from  which  they  had 
been  absolutely  removed  by  the  termination 
of  the  military  authority.  This  unques- 
tionably was  not  the  case.  They  were,  at 
least,  in  office  under  color  of  authority.  If 
they  had  no  express  authority  to  continue 
in  office  after  the  restoration  of  the  civil 
government,  until  their  successors  were 
appointed  and  qualilied,  if  the  schedule 
41  referred  to  conferred  no  such  •author- 
ity, they  had  the  right  to  hold  these 
offices,  and  continue  to  discharge  their 
functions,  until  their  successors  were  ap- 
pointed, upon  the  principle  of  public  ne- 
cessity and  convenience.  In  every  organic 
change  of  government,  whenever  one  gov- 
ernmeut  succeeds  another,  the  incumbents 
in  office,  in  the  absence  of  constitutional  or 
legislative  provision,  must,  ex  necessitate 
rei,  continue  to  hold  and  discharge  the 
duties  of  their  respective  offices  until  their 
successors  are  installed.  It  is  true  they 
hold  by  sufferance  only,  the  established 
government  having  the  right  and  the  power 
at  any  time  to  put  an  end  to  their  authority 
by  appointing  others  to  take  their  places, 
in  the  mode  prescribed  by  law.  But  until 
this  is  done,  their  official  acts  are  as  bind- 
ing and  valid  as  those  of  their  successors. 
This  is  true  and  must  be  true,  from  the  very 
necessity  of  the  case,  and  upon  the  first  of 
all  principles  of  government,  the  great 
principle  of  *  *salus  populi. ' '  For  otherwise, 
as  I  have  already  shown,  the  sudden  vaca- 
tion of  every  office,  leaving  no  person  to 
perform  their  various  functions,  would  pro- 
duce such  a  state  of  anarchy  as  would  de- 
stroy every  vestige  of  civil  government  and 
uproot  the  very  foundations  of  society. 
And  it  is  fortunate  for  the  peace  of  society 
and  the  security  of  private  rights,  in  these 
Southern  States,  that  the  highest  tribunal 
in  this  land,  while  it  repudiates,  as  null 
and  void,  all  acts  of  the  Confederate  gov- 
ernment and  State  governments  which  were 
aimed  at  the  overthrow  of  the   authority  of 


the  United  States,  yet  recognizes  and  holds 
to  be  valid  and  binding  all  the  judicial  acts, 
otherwise  lawful,  of  courts  established  and 
organized  under  the  authority  of  the  Con- 
federate government,  or  of  the  States  com- 
posing that  government.  See  opinion  Ch. 
J.  Chase  in  Texas  v.  White,  7  Wall.  U.  S. 
R.  700. 

This  court  ou^ht  to   be   the  last  tribunal 

to   repudiate   this  salutary  principle.     The 

peace   of   society,    the   security   of  private 

rights,  the  confirmation  of  title  to  real 

42  ^estate,    the    validity  of  deeds,  wills 
and  contracts,  the  acts  of  guardians, 

executors,  administrators,  trustees,  and 
other  fiduciaries,  the  sanctity  of  marriage 
in  this  State,  all  depend  upon  the  recog- 
nition of  this  principle,  that  the  official 
acts  of  the  actual  incumbents  in  office  are 
to  be  recognized  as  valid.  This  principle 
has  always  been  recognized  by  this  court 
to  a  certain  extent.  In  the  cases  of  Dyer 
V.  EUyson,  and  Bell  v.  Chahoon,  already 
referred  to,  Judge  Moncure,  delivering  the 
opinion  of  the  court,  says:  '*The  incum- 
bents of  office  at  the  time  of  an  organic 
change  of  government,  continuing  to  hold 
over  after  such  change  (in  the  absence  of  a 
provision  of  the  new  Constitution,  or  of  an 
act  of  the  Legislature  of  the  new  govern- 
ment giving  them  such  authority),  hold  by 
sufferance  only,  and  upon  a  principle  of 
public  necessity  and  convenience,"  Ac, 
Now,  it  would  be  idle  to  say  that  such  in- 
cumbents hold  over  upon  the  high  principle 
of  public  necessity  and  convenience,  and 
yet  that  all  their  official  acts  are  void ;  that 
they  are  entitled  to  remain  in  the  office, 
but  are  not  permitted  to  discharge  any  of 
its  functions.  This  is  a  solecism  in  law 
and  reason  which  cannot  be  entertained  for 
a  moment.  It  seems  to  me  that  the  sound- 
ness of  these  views  cannot  be  questioned 
upon  candid  enquiry. 

But  if  I  am  wrong  in  this  view  of  the 
subject,  certainly  and  beyond  all  contro- 
versy, the  Judges  of  the  late  Court  of  Ap- 
peals must,  at  least,  be  considered  ju<^es 
de  facto,  after  the  26th  of  January,  18/0 ; 
and  if  they  were  officers  de  facto,  then, 
upon  the  unquestioned  and  uniform  author- 
ity of  the  decisions  of  the  English  and 
American  courts,  their  official  acts  must  be 
held  to  be  as  valid  and  binding,  so  far  as 
the  public  and  the  rights  of  third  parties 
are  concerned,  as  if  their  title  to  the  office 
had  been  unquestioned  and  perfect.  Were 
they,  then,  officers  de  facto?  The  distinc- 
tion between  an  officer  de  jure,  one 

43  who   is  de   facto  *such,    and  a   mere 
usurper,    is    well  known  and  clearly 

settled ;  and  these  distinctions  are  important 
to  be  borne  in  mind.  An  officer  de  jure 
has  the  legal  title  to,  and  is  clothed  with 
all  the  power  and  authority  of,  the  office. 
He  has  a  title  against  the  world  to  exercise 
the  functions  of  the  office,  and  receive  the 
fees  and  emoluments  appertaining  to  it. 
He  is  responsible  to  the  government  and 
injured  parties,  when  he  abuses  his  trust 
or  transcends  his  authority.  But  his  acts, 
within  the  scope  of  that  authority,    cannot 
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be  questioned  by  the  citizen  or  any  depart- 
ment of  the  government.  Black.  Tax  Titles 
92 ;  14  Venn.  R.  428. 

An  officer  de  facto  is  one  who  conies  in 
by  the  power  of  an  election  or  appointment, 
bnt  in  consequence  of  some  informality  or 
omission,  or  want  of  qualification,  or  by 
reason  of  the  expiration  of  his  term  of  serv- 
ice, cannot  maintain  his  position  when 
called  upon  by  the  government  to  show  by 
what  title  he  claims  to  hold  his  office.  He 
is  one  who  exercises  the  duties  of  an  office 
ander  claim  and  color  of  title,  being  distin- 
guished, on  the  one  hand,  from  a  mere 
usurper,  and  on  the  other,  from  an  officer 
de  jure.  lb. ;  5  Eng.  C.  h,  R.  278 ;  5  Wend. 
R.  234. 

A  mere  usurper  is  one  who  intrudes  him- 
self in  an  office  which  is  vacant,  or  ousts 
the  incumbent  without  any  color  of  title 
whatever.  Black.  Tax  Titles  93;  7  New 
Hamp.  R.  140. 

Lord  Bllenborough  gave  the  following 
description  of  an  offiqer  de  facto,  which  has 
been  adopted,  by  the  courts  and  by  text 
writers  as  ** accurate  and  expressive:"  **An 
officer  de  facto  is  one  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and 
is  yet  not  a  good  officer  in  point  of  law.'* 
6  East.  368.  According  to  this  definition, 
and  to  the  distinctions  referred  to,  the 
jndges  of  the  late  Court  of  Appeals,  holding 
over  after  the  restoration  of  the  civil  gov- 
ernment (upon  the  assumption  that  it 
44  was  without  authority),  *were  cer- 
tainly judges  de  facto.  They  were 
not  usurpers,  who  intruded  themselves 
without  color  of  title  into  offices  which 
were  vacant.  They  unquestionably,  in  the 
language  of  Lord  Ellenborough,  '*had  the 
reputation  of  being  the  officers  they  assumed 
to  be."  Being  in  office  under  the  authority 
of  the  laws  of  Congress,  and  continuing  to 
hold  over  after  these  laws  became  inopera- 
tive, and  claiming  the  right  to  exercise, 
and  actually  exercising  the  functions  of 
their  office,  they  are,  within  the  very  defi- 
nitions of  the  authorities,  officers  de  facto, 
acting  colore  officii.  I  conclude,  therefore, 
that  upon  principle  and  authority,  the  de- 
cisions which  we  are  called  upon  to  review 
are  at  least  the  judicial  acts  of  judges  de 
facto.  And  I  understand  the  rule  of  law 
(established  by  a  uniform  course  of  decision 
from  a  very  early  period  to  the  present 
time),  to  be,  that  the  official  acts  of  an 
officer  de  facto,  when  they  concern  the  pub- 
lic or  the  '  rights  of  third  parties,  are  as 
▼alid  and  effectual  as  though  he  was  an 
officer  de  jure.  Says  a  modem  text  writer 
on  this  subject:  **The  interests  of  the 
community  imperatively  require  the  adop- 
tion of  such  a  rule.  The  affairs  of  society 
could  not  be  conducted  upon  any  other 
principle;  without  it,  there  would  be  an 
entire  failure  of  justice.  To  deny  validity 
to  the  acts  of  such  officers,  would  lead  to 
insecurity  in  public  as  well  as  private 
affairs,  and  thus  oppose  the  true  policy  of 
every  well-regulated  State."  Black.  Tax 
Titles. 

This  doctrine  of  the  validity  of  the  acts 


of  officers  de  facto  has  been  established 
from  the  earliest  period,  and  repeatedly 
confirmed  by  an  unbroken  current  of  deci- 
sions down  to  the  present  time.  In  Sir 
Randolph  Crew's  case,  Cro.  Car.  97,  a  com- 
mission to  take  testimony  executed  by 
judges  after  the  demise  of  James  I. ,  when 
their  terms  of  office  had  expired,  was  held 
good,  the  court  saying  that  *'no  Inconven- 
ience could  arise  on  such  proceedings; 
but,     otherwise,     it    would    draw    in 

45  ^question    many   trials  at  nisi  prius, 
and    trials   and   attainders,  upon  jail 

delivery,  whereupon  divers  have  been  ar- 
raigned and  executed  since  the  king's 
demise." 

In  Harris  v.  Jays,  Cro.  Eliz.  699,  it  was 
conceded  by  the  court,  that  if  one  being 
created  bishop,  the  former  bishop  not  being 
deprived  or  removed,  admits  one  to  a  ben- 
efice upon  a  presentation ;  this  is  good,  and 
not  avoidable ;  for  that  the  law  favors  one 
in  reputed  authority.  In  Knight  v.  The 
Corporation  of  Wells,  Lutwyche  508,  it  was 
held  that,  '4f  one  elected  as  mayor  of  a 
corporation,  without  being  legally  qualified 
to  be  chosen  to  that  office,  after  such  elec- 
tion, puts  the  seal  of  the  corporation  to  a 
bond,  this  obligation  is  good ;  because,  by 
coming  into  the  office  by  color  of  an  elec- 
tion, he  wad  thereby  ma3'or  de  facto,  and 
all  judicial  and  ministerial  acta  done  by 
him  are  good."  See  also  Leak  v.  Howel, 
Cro.  Eliz.  533;  King  v.  Lisle,  Andrew's  R. 
163 ;  2  Strange  R.  1090.  The  same  principle 
has  been  uniformly  adopted  in  modern  En- 
glish cases.  It  was  distinctly  acted  upon 
in  The  King  v.  the  Corporation  of  Bedford 
Level,  6  East.  R.  356,  366 ;  and  in  the  more 
recent  case  of  Margate  Pier  y.  Hannam,  J5 
Eng.  C.  L.  R.  278,  where  a  statute  provia- 
ing  for  the  appointment  of  justices  of  the 
peace  declared  that  no  person  should  be 
authorized  to  act  as  a  justice  unless  he  had 
taken  certain  oaths,  it  was  decided  that 
the  acts  of  a  justice,  appointed  under  that 
law,  were  valid,  although  he  had  not  taken 
the  oaths  required  by  the  statute.  Indeed, 
the  doctrine  in  these  cases  is  universally 
applied  in  England  to  officers  de  facto,  from 
the  lowest  officer  up  to  the  king.  1  Black. 
Com.  204,  371 ;  1  Hale's  P.  C.  60. 

The  same  principles  have  been  repeatedly 
adopted  by  the  courts  of  this  country ;  and 
there  is  not  a  single  decision  to  the  con- 
trary. In  the  People  v.  Collins,  7  John.  R. 
549,  Chancellor  Kent  observes  that  the  point, 
**that   the    official  acts   of  officers  de 

46  facto  are  valid, ' '  '*^was  too  well  settled 
to  be  discussed.     In  Wilcox  v.  Smith, 

5  Wend.  R.  231,  the  court  says:  *'The  prin- 
ciple is  well  settled,  that  the  acts  of  officers 
de  facto  are  as  valid  and  effectual,  when 
they  concern  the  public,  or  the  rights  of 
third  parties,  as  though  they  were  officers 
de  jure." 

In  Smith  v.  The  State,  19  Conn.  R.  493, 
the  court  uses  this  language :  ^*No  principle 
of  law  is  better  settled,  than  that  public 
officers  de  facto,  acting  colore  officii,  are 
held    to    be   as   well  qualified  to  act,  while 
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they  remain  in  office,  as  if  leg^aUy  appointed 
and  duly  qualified." 

In  Plymouth  v.  Painter,  17  Conn.  R.  585, 
where  the  whole  subject  was  most  elabo- 
rately examined,  it  is  said  ^*The  acts  of  a 
de  facto  officer,  whether  ministerial  or 
judicial,  are  valid,  so  far  as  the  public  or 
third  parties  having  an  interest  in  such  acts 
are  concerned;  and  neither  the  title  of  such 
officer  nor  the  validity  of  such  acts  can  be 
indirectly  called  in  question  in  a  proceeding 
to  which  he  is  no  party.*' 

In  South  Carolina  and  in  Illinois  it  has 
been  held  that  where  a  law,  under  which  a 
judge  was  appointed,  was  unconstitutional, 
and  therefore  his  appointment  was  void ; 
yet  acts  done  by  such  judge  were  valid  and 
binding.  2  So.  Car.  R.  6%;  24  Illi.  R.  184. 
In  State  v.  Bloom,  17  Wise.  R.  521,  where 
a  judge  had  been  actually  ousted  on  a  quo 
warranto,  and  a  party  sentenced  to  the 
penitentiary  by  him,  while  illegally  in 
office,  had  been  discharged  on  habeas  corpus 
after  the  judgment  of  ouster  on  quo  war- 
ranto, the  Supreme  court  reversed  the  deci- 
sion of  the  court  below,  (discharging  the 
prisoner)  and  remanded  him  to  the  peni- 
tentiary, on  the  ground  that  the  acts  of  the 
judge  de  facto  were  good  against  all  the 
world,  although  he  had  been  afterwards 
regularly  pronounced  not  to.  be  legally  in 
office. 

Cases  illustrating  the  principle  contended 
for  might  be  multiplied  to  almost  any  ex- 
tent. I  refer  only  to  the  following,  in  fur- 
ther illustration  of  this  well  settled 
47  *rule  of  law :  66  Eng.  C.  Ir.  R.  686 ;  5 
Eng.  L.  &  Bq*  R.  60 ;  3  House  Lds. 
R.  418;  Tucker  v.  Aiken,  7  N.  Hamp.  R. 
113;  Jones  v.  Gibson,  1  New  Hamp.  R. 
266 ;  Mclnstry  v.  Tanner,  9  John.  R.  135 ; 
Fowler  v.  Bebee,  9  Mass.  R.  231 ;  Burke  v. 
Elliott,  4  Ired.  R.  355 ;  Gilmore  v.  Holt,  5 
Pick.  R.  258 ;  4  Zab.  R.  409 ;  2  Mete.  Ky. 
R.  493 ;  48  Maine  R.  79. 

This  court  has  adopted  the  principles  of 
these  cases,  some  of  which  are  cited  in  the 
opinion  of  the  court,  approvingly,  in  Mon^ 
teith's  case,  15  Gratt.  172,  in  which  it  was 
decided  that  the  acts  of  a  sheriff  de  facto 
are  valid,  and  cannot  be  enquired  into  in  a 
collateral  proceeding  to  which  he  is  not  a 
party ;  and  the  I^egislature  of  this  State 
recognized  the  same  principle  of  law  when 
they  enacted  the  7th  section  of  ch.  12,  Code 
1860,  p.  101,  concerning  disabilities  to  hold 
office.  I  7,  ^*A11  judgments  given,  and  all 
acts  done,  bj*  any  person  by  authority  or 
color  of  any  office  or  post,  or  the  deputation 
thereof  before  his  removal  therefrom,  shall 
be  as  valid  as  they  would  be  if  this  chapter 
had  not  been  enacted.'*  In  a  late  case  de- 
cided in  this  city,  **In  re  Griffin,"  where  a 
prisoner  had  been  discharged  upon  habeas 
corpus,  upon  the  ground  that  he  had  been 
tried  and  sentenced  to  the  penitentiary  by 
a  judge  who  was  disqualified  from  holding 
office  under  the  14th  amendment  Constitu- 
tion United  States;  upon  appeal  to  the  Cir- 
cuit court  held  by  the  Chief  Justice  of  the 
United  States,  he  was  remanded  to  prison. 
In  that  case  the  Chief  Justice,  after  citing 


approvingly  the  cases  of  Taylor  v.  Skrinc, 
2  Brcv.  R.  6%;  State  v.  Bloom,  17  Wise  R. 
521,  and  Ballou  v.  Bangs,  24  Illi.  R.  184, 
already  referred  to  above,  and  which  he 
says  cover  the  whole  ground,  both  of  prin- 
ciple and  authority,  then  proceeds  to 
observe,  '*This  subject  received  the  consid- 
eration of  the  judges  of  the  Supreme  court 
at  the  last  term,  with  reference  to  this  and 
kindred  cases,  in  this  district,  and  I  am 
authorized  to  say,    that   they   unani- 

48  mously  ^concur  in  the  opinion,  that  a 
person  convicted  by  a  jury  and  sen- 
tenced in  a  court  held  by  a  judge  de  facto, 
acting  under  color  of  office,  though  not  de 
jure,  and  detained  in  custody  in  pursuance 
of  his  sentence,  cannot  be  properly  dis- 
charged upon  a  writ  of  habeas  corpus." 
Law  Times  (U.  S,  Cts.),  p.  100. 

In  a  still  more  recent  case,  decided  by 
the  Circuit  court  of  the  United  States  in 
this  district.  Chief  Justice  Chase  presiding 
and  delivering  the  opinion  of  the  court, 
the  same  general  doctrine  was  recognized, 
and  in  such  form  that  it  has  peculiar  ap- 
plication to  the  cases  before  us.  A  suit  for 
malicious  prosecution,  brought  by  Woodson 
against  two  members  of  the  common  council 
and  sergeant  of  the  town  of  Harrisonburg, 
had  been  removed  from  the  Circuit  court  oif 
Rockingham  to  the  Circuit  court  of  the 
United  States.  The  only  question  was, 
whether  the  last-named  court  had  jurisdic- 
tion to  hear  and  determine  the  case?  and 
that  depended  upon  the  further  question, 
whether  the  arrest  complained  of  was  made 
by  virtue  of  a  military  order,  or  by  the 
common  council  and  sergeant,  under  their 
authority  as  corporation  officers?  The  Chief 
Justice,  delivering  the  opinion,  says:  '*It 
is  to  be  borne  in  mind  that  the  members 
of  the  common  council  of  Harrisonburg  had 
been  elected  to  that  office  while  the  insur- 
gent government  of  Virginia  was  in  entire 
control  of  that  portion  of  the  State.  When 
that  government  was  dispersed  by  the  su- 
perior force  of  the  United  States,  the  civil 
authorities  did  not  necessarily  cease,  at 
once,  to  exist.  They  continued  in  being, 
de  facto,  charged  with  the  duty  of  main- 
taining order,  until  superseded  by  the  reg- 
ular government.  Thus,  the  common 
council  of  Harrisonburg  remained  charged 
with  the  gov^ernment  of  the  town,  notwith- 
standing the  temporary  occupation  of  the 
place  by  the  United  States  forces.  Doubt- 
less it  might  be  superseded ;  but  it  was  not 
superseded."  And  so,  it  may  be  remarked 
in     passing,     before     leaving      this 

49  *branch  of  the  subject,  that  the  judges 
whose   decisions   we  are   now  called 

upon  to  review,  remained  charged  with  the 
duties  of  their  office  until  superseded  by 
the  regular  government.  Doubtless  they 
might  have  been  superseded  at  any  time 
by  the  Legislature,  but  they  were  not;  and 
though  they  were  sitting  every  day  as  a 
court  of  Appeals,  from  the  11th  day  of  Jan- 
uary till  the  25th  day  of  February— sitting, 
indeed,  in  the  same  building  with  the  Leg- 
islature— no  action  was  taken  to  put  an  end 
to  their  authority ;    but,  on    the   contrary. 
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there  was  an  express  recog'nition  by  the 
L»e£^slatnre  of  their  existence  as  a  court, 
in  the  fact  that  a  resolution  was  adopted  by 
that  body  removing  one  uf  their  number 
upon  the  ground  that  he  held  an  office  under 
the  government  of  the  United  States.  I 
barely  allude  to  this  as  a  matter  worthy  of 
notice,  without  taking  time  to  comment 
upon  it. 

I  have  thus  traced  the  decisions  of  the 
English  and  American  courts,  from  a  very 
early  period  down  to  the  present  time,  and 
there  is  one  unbroken  current  of  authority 
establishing  the  principle  that  public  offi- 
cers de  facto,  acting  colore  officii,  are  held 
to  be  as  well  qualified  to  act  while  they  re- 
main in  office  as  if  legally  appointed  and 
duly  qualified.  This  being  firmly  estab- 
lished, both  upon  principle  and  authority, 
it  follows  that  the  decisions  of  the  late  Court 
of  Appeals  are  valid,  judicial  acts.  Being 
thus  valid,  has  this  court  any  power  to  re- 
view them?  If  not,  has  the  Legislature 
the  constitutional  authority  to  confer  that 
power  upon  this  court? 

In  the  cases  before  us,  motions  had  been 
made  in  the  court  which  pronounced  the 
decisions  for  a  rehearing,  which  motions 
were  overruled  and  the  final  decrees  entered ; 
the  mandate  of  the  court  was  issued,  the 
controversy  was  closed,  and  the  rights  of 
the  parties  had  rested  under  these  decisions. 
Has  this  court,  independent  of  the  act  of 
assembly,  any  power  to  reopen  them? 
50  *It  i9  now   the    well-settled  law    of 

this  State,  that  the  Court  of  Appeals 
cannot  review  the  decisions  rendered  at  a 
former  term.  After  its  term  has  closed,  its 
adjudications,  right  or  wrong,  must  stand 
irreversible  and  final,  and  the  controversies 
between  the  parties  whose  rights  have 
been  adjudicated  are  closed  forever.  This 
doctrine  has  been  firmly  established  by  this 
court,  in  the  case  of  **Reid  adm'r  v. 
Stridcr,"  7  Gratt.  76.  Judge  Baldwin,  de- 
livering the  unanimous  opinion  of  the  court 
in  that  case,  says :  ^  *This  court  is  the  ap- 
pellate forum,  in  the  last  resbrt,  for  the 
revisal  of  the  judgments  and  decrees  of  sub- 
ordinate tribunals,  which  it  may  affirm  or 
reverse,  with  power,  in  case  of  reversal,  to 
render  such  adjudication  as  the  inferior 
conrt  ought  to  have  rendered.  During  the 
same  term  its  decisions,  like  those  of  other 
courts  of  record,  are  within  its  own  breast, 
and  may  be  modified  or  rescinded  as  a 
more  matured  consideration  may  dictate; 
but  after  the  end  of  the  term,  the  merits  of 
its  adjudications  have  passed  beyond  its 
control.  This  finality  and  irreversibility 
of  the  judgments  and  decrees  of  this  court 
is  inherent  in  the  very  nature  and  consti- 
tution of  the  tribunal,  and  cannot  be 
disturbed  without  deranging  the  adminis- 
tration of  justice  and  the  introduction  of 
intolerable  evils  in  practice.     lb.  81. 

In  accordance,  then,  with  the  principle 
of  this  decision,  this  court  has  no  inherent 
power  to  review  the  decisions  of  the  court 
that  preceded  it.  Has  the  L#egislature  the 
authority  to  clothe  it  with  any  such  power? 
I  think  not.     It  is  clear   to  my   mind  that 


such  an  attempt,  upon  the  part  of  the  Leg- 
islature, would  be  the  exercise  of  judicial 
power,  and  therefore  void.  It  is  now  too 
well  settled  to  admit  of  serious  dispute, 
that  the  legislative  department  can  no  more 
exercise  judicial  power  than  the  judicial 
department  can  exercise  legislative  power. 
Each  is  supreme  in  the  exercise  of  its  own 
proper  functions,  when  acting  within 

51  the    limits   of    *its    authority.      The 
boundary  line  between   these  powers 

is  plainly  defined  in  every  well-order^  gov- 
ernment ;  and  in  this  country  it  is  now  a 
well-established  principle  of  public  law, 
that  the  three  great  powers  of  government 
— the  legislative,  the  executive,  and  the 
judicial — should  be  preserved  as  distinct 
from,  and  independent  of,  each  other,  as 
the  nature  of  society  and  the  imperfection 
of  human  institutions  will  permit.  That 
system  which  best  preserves  the  independ- 
ence of  each  department  approaches  nearest 
to  the  perfection  of  civil  government  and 
the  security  of  civil  liberty. 

I  believe  there  is  not  a  single  State  con- 
stitution in  this  country  that  does  not  adopt, 
as  a  part  of  its  basis,  this  principle  of  sep- 
aration and  independence  of  the  three  great 
departments  of  government.  The  constitu- 
tion of  this  State,  copied  in  this  respect 
from  those  which  were  framed  by  the  wisest 
expounders  of  the  science  of  government, 
and  which  is  the  paramount  law  to  all  the 
departments,  plainly  limits  and  defines  the 
powers  of  each.  Article  II  of  that  con- 
stitution is  in  these  words:  *^The  legisla- 
tive, executive,  and  judiciary  departments 
shall  be  separate  and  distinct;  so  that 
neither  exercise  the  powers  properly  belong- 
ing to  either  of  the  others." 

No  particular  definition  of  judicial  power 
is  given  in  the  constitution ;  and,  consider- 
ing the  general  nature  of  the  instrument, 
none  was  to  be  expected.  But  the  terms 
used  are  still  sufficient  to  designate,  with 
clearness,  that  department  which  should 
interpret  and  administer  laws,  from  that 
department  which  should  make  laws.  The 
former  decide  upon  the  legality  of  claims 
and  conduct;  the  latter  make  rules  upon 
which  those  decisions  should  be  founded. 
The  law  is  applied  by  the  one,  and  is  made 
by  the  other.  Cooly's  Const.  Limitations 
92:  ** To  declare  what  the  law  is,  or  has 
been,  is  judicial  power;  to  declare  what  the 
law  shall  be,  is  legislative."     7  John. 

52  R.  498,     On  general  principles  *those 
enquiries,    deliberations,    decrees    or 

orders,  which  are  peculiar  to  the  judicial 
department,  must  in  their  nature  be  judicial 
acts.  It  may  be  difficult  in  some  cases  to 
point  out  the  precise  boundary  line  between 
legislative  and  judicial  duties,  and  define 
what  is  judicial  power,  and  what  legisla- 
tive. But  it  is  well  settled,  that  an  act  of 
the  Legislature,  directing  a  court  to  rehear 
a  cause  or  to  grant  a  new  trial,  or  any  legis- 
lative action  which  retroacts  upon  past 
controversies,  is  an  invasion  of  judicial 
power,  which  is  arbitrary  and  unconstitu- 
tional. In  Merrill  v.  Sherburne,  1  N. 
Hamp.  R.  199,  it  was  held  that    ^*an  act  of 
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the  Legislature,  awarding^  a  new  trial,  in 
an  action  which  has  been  decided  in  a  court 
of  law,  is  an  exercise  of  judicial  power,  and 
therefore  unconstitutional."  In  Burch  v. 
Newberry,  10  New  York  R.  374,  it  was  held 
that  the  I^egislature  had  no  power  to  grant 
to  parties  the  right  to  appeal  after  it  was 
gone  under  the  general  law.  In  I^ewis  v. 
Webb,  3  Greenl.  R.  326,  it  was  held  that  the 
I^egislature  had  no  authority  to  pass  any 
act  or  resolve,  granting  an  appeal  or  new 
trial  in  any  cause  between  private  citizens. 
Ch.  J.  Mellen,  delivering  the  opinion  of  the 
court  in  that  case,  says  (and  I  quote  his 
opinion  because  it  has  peculiar  application 
in  this  case):  **Can  the  Legislature  set 
aside  a  judgment  or  decree  of  a  judicial 
court,  and  render  it  null  and  void?  This  is 
an  exercise  of  power  common  in  courts  of 
law ;  a  power  not  questioned ;  but  it  is  one 
purely  judicial  in  its  nature  and  its  conse- 
quences. But  it  is  urged  that  the  resolve 
is  not  liable  to  objection  on  constitutional 
grounds;  that  it  goes  no  further  than  to 
authorize  a  re-examination  of  the  cause" 
(precisely  what  was  urged  in  the  cases  be- 
fore us),  **to  empower  one  judicial  court  to 
review  the  proceedings  of  another  judicial 
court,  and  thus  to  do  complete  and  final 
justice  to  all  concerned.  It  is  true,  the  act 
does  not,  in  terms,  purport  to  transfer 
property  directly  from  one  man  to  an- 
other by  mere  legislative  authority; 
53  *but  it  professes  to  grant  to  one  party 
in  a  cause  which  has  been,  according 
to  existing  laws,  finally  decided,  special 
authority  to  compel  the  other  party,  con- 
trary to  the  general  law  of  the  land,  to 
submit  his  cause  to  another  court  for  trial, 
the  consequence  of  which  may  be  a  total 
loss  of  all  those  rights  and  all  that  property 
which  the  judgment  complained  of  had 
entitled  him,  and  all  those  claiming  under 
him,  to  hold  and  enjoy ;  that  is,  it  proposes 
to  accomplish,  in  an  indirect  and  circuitous 
manner,  that  which  the  existing  laws  for- 
bid, and  which,  by  a  direct  and  legal  course, 
cannot  be  attained."  In  Hill  v.  Town  of 
Sunderland,  3  Verm.  R.  507,  it  was  held 
'^That  a  statute  which  allows  an  appeal 
from  road  commissioners,  made  before  the 
passage  of  said  statute,  is  unconstitutional 
and  void."  The  court  in  that  case  says : 
*'The  truth  is,  there  must  be  an  end  of 
strife  somewhere ;  and  where  will  it  be,  if 
not  when  a  judgment  is  recovered,  which 
is  final  by  the  laws  then  existing?  lb.  514. 
Professor  Cooley,  in  his  admirable  work  on 
** Constitutional  Limitations,"  p.  94,  says: 
'*  Legislative  action  cannot  be  made  to  re- 
troact  on  pae»t  controversies,  and  to  reverse 
decisions  which  the  courts,  in  the  exercise 
of  their  undoubted  authority,  have  made ; 
for  this  would  not  only  be  the  exercise  of 
judicial  power,  but  it  would  be  its  exercise 
in  the  most  objectionable  and  offensive 
form ;  since  the  Legislature  would,  in  effect, 
sit  as  a  court  of  review,  to  which  parties 
might  appeal  when  dissatisfied  with  the 
rulings  of  the  courts."  Cooley 's  Const. 
Limit.  94-96  and  note. 
In  further  support  of   this  doctrine,  see, 


also,  Atkinson  v.  Dunlap,  50  Maine  R.  Ill ; 
Miller  v.  The  State,  8  Gill  R.  145 ;  Beebe  v. 
The  State,  6  Ind.  R.  501 ;  Lanier  v.  GailaUs, 
13  La.  An.  R.  175 ;  Stanisford  v.  Barry,  1 
Aik.  R.  321;  and  Inh.  Durham  v.  Inh. 
Lewiston,  4  Greenl.  R.  140. 

These  adjudications  assert   no  new 

54  doctrine,  but  are  ^founded  on  the 
broad,  primary  principles  of  consti- 
tutional government,  recognized  as  ele- 
mentary principles  by  all  writers  upon 
constitutional  law.  By  Sir  William  Black- 
stone,  when  he  asserts,  that  '4n  the  distinct 
and  separate  existence  of  judicial  power, 
consists  one  main  preservative  of  the  public 
liberty."  By  Montesquieu,  when  he  ex- 
claims, * 'there  is  no  liberty,  if  the  power 
of  judging  be  not  separated  from  the  legis- 
lative and  executive  power.  The  union  of 
these  two  powers  is  tyranny."  By  Mr. 
Madison  and  Mr.  Jefferson,  when  the  one 
pronounced  such  a  union  ''the  precise  defi- 
nition of  tyranny,"  and  the  other  ''precisely 
the  definition  of  despotic  government." 

Nor  is  the  case  of  Caulder  v.  Bull,  3  Dall. 
R.  386,  decided  by  the  Supreme  court  U.  S., 
and  so  much  relied  upon  by  the  counsel  of 
the  petitioners,  at  all  in  contravention  of 
these  well-settled  doctrines.  "The  decision 
in  that  case  was  placed  upon  the  ground 
that  it  was  the  usage  in  the  State  of  Con- 
necticut so  to  legislate,  which  was  taken  as 
evidence  of  the  fundamental  law ;  it,  at  that 
time,  having  no  written  constitution.  Mr. 
Justice  Patterson,  in  his  opinion,  puts  the 
case  on  that  distinct  ground.  He  held,  the 
constitution  of  Connecticut  was  made  up 
of  usage,  and  it  appeared  that  the  Legisla- 
ture had,  from  the  beginning,  exercis^  the 
power  of  granting  new  trials."  Smith's 
Com.  529. 

But  the  same  court,  the  Supreme  court  of 
the  U.  S.,  has  expressly  recognized  the 
doctrine  contended  for  in  this  opinion,  when 
it  declared,  in  a  more  recent  case,  that 
Congress  has  no  power  to  interfere  with, 
or  set  aside,  a  judgment  of  that  court.  See 
Wheeling  Bridge  case,  18  How.  U.  S.  R.  421. 

I  have  already  extended  this  opinion  be- 
yond its  proper  limits,  and  have  only  to 
add  that  the  principles  adopted,  in  the  cases 
cited,  have  become  settled  constitutional 
law,  and  are  universally  recognized  and 
acted  upon   as  such,    by    all  judicial 

55  tribunals  in  this  country.  *They  are 
found  in  the  doctrines  of  learned  civil- 
ians, and  the  decisions  of  able  judges, 
without  a  single  decision,  or  even  dictum, 
to  the  contrary.  They  not  only  grow  out 
of  the  letter  and  spirit  of  the  constitution, 
but  are  founded  in  the  very  nature  of  a  free 
government,  and  are  absolutely  essential  to 
the  preservation  of  civil  liberty,  and  per- 
manent security  of  rights.  I  conclude, 
therefore,  that  upon  reason  and  authority : 
1st.  That  the  decisions  of  the  late  Court  of 
Appeals  were  valid,  judicial  acts ;  and,  2d. 
That,  being  valid,  the  act  of  the  Legisla- 
ture, authorizing  this  court  to  rehear  and 
review  them,  "to  affirm,  set  aside  and  an- 
nul the  same,  as  to  this  court  shall  seem 
proper,"  is  plainly  an  invasion   of  judicial 
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authority,    which    is   unconstitutional  and 
void. 

ANDERSON,  J.  These  cases  are,  by  con- 
sent, brouf^ht  up  together,  upon  a  prelimi- 
nary question  which  arises  in  both,  as  to 
the  power  of  this  court  to  supervise  and 
control  decrees  pronounced  by  H.  B.  Burn- 
ham,  W.  Willoughby  and  O.  M.  Dorman, 
claiming-  to  be  judges  of  the  Court  of  Ap- 
peals of  Virginia,  after  the  military  provi- 
sional government  had  ceased  to  exist  and 
the  constitutional  civil  government  had 
l>een  inaugurated. 

Many  important  and  interesting  questions 
have  been  raised  by  counsel  in  argument, 
and  numerous  authorities  adduced,  which  I 
do  not  deem  it  necessary  to  consider  in  de- 
ciding the  question  which  has  been  sub- 
mitted. In  stating  the  reason,  therefore, 
for  my  opinion,  I  shall  confine  myself  to 
the  single  question.  Has  this  court  power 
to  supervise  those  decrees? 

The  act  of  assembly  of  5th  of  March,  1870, 
expressly  clothes  the  court  with  that  power. 
It  is  essentially  a  healing  and  remedial  act ; 
healing,  so  far  as  it  gives  validity  to  the 
acts  which  have  been  done ;  and  remedial, 
so  far  as  it  gives  to  parties  who  may  have 
been    aggrieved   the  means  and  method  of 

redress. 
56  *But  it  is  contended  that  section  2, 

which  confers  the  power  claimed  for 
this  court,  is  contrary  to  the  constitution 
of  the  State,  and  therefore  null  and  void. 
The  questions,  whether  it  was  wise,  or  in 
accordance  with  sound  policy?  Whether  it 
was  better,  as  a  matter  of  expediency,  to 
have  submitted  for  a  short  space  to  an 
nsurpation,  and  to  allow  an  unlawful  tri- 
bunal, consisting  of  three  judges,  claiming 
to  be  the  Supreme  court  of  Virginia,  when 
the  constitution  then  in  force  required  that 
said  court  should  consist  of  five  judges,  to 
make  a  final  adjudication  upon  the  rights 
of  citizens?  Or  whether  sound  policy,  and 
a  proper  sense  of  legislative  duty  and  fidel- 
ity, might  not  require  intervention,  for  the 
protection  of  the  citizen?  These  were 
questions  for  the  Legislature,  and  not  for 
this  court.  And  that  assembly  has,  in  its 
wisdom,  considered  and  decided  them  in  the 
act  under  consideration,  which  is  a  decla- 
ration, by  the  supreme  legislative  power  of 
the  State,  how  far  those  acts  shall  be  valid 
and  binding,  and  to  what  extent  they  shall 
not  be.  I  come,  then,  at  once,  to  the  con- 
sideration of  the  main  question.  Is  section 
2  of  the  enabling  act  unconstitutional  and 
void. 

It  is  argued  that  it  is,  because  it  is  a 
judicial  act,  and  therefore  contrary  to  article 
II  of  the  constitution,  which  provides  'Hhat 
the  legislative,  executive  and  judiciary  de- 
partments shall  be  separate  and  distinct,  so 
that  neither  exercise  powers  properly  be- 
longing to  either  of  the  others."  Is  this  a 
judicial  act?  So  far  as  it  is  involved  in  this 
motion,  it  appears  to  be  purely  remedial, 
and  not  judicial,  because  it  does  not  decide 
npon  the  rights  of  parties.  It  only  author- 
izes the  Court  of  Appeals  to  decide  upon 


them.  If  the  legislation  which  is  necessary 
for  organizing  the  judiciary,  defining  its 
jurisdiction  and  conferring  upon  it  the 
necessary  powers  for  the  exercise  of  the 
judicial  function,  is  not  judicial,  then  this 
act  is  not  judicial,  unless  its  retrospective 
character  makes  it  so.     It  is  well  set- 

57  tied  *that    a    law   is   not  unconstitu- 
tional because   it   is  retrospective  in 

its  terms.  Sedgw.  on  Stat,  and  Const'l 
JUaw  p.  192.  The  obligation  of  contracts 
does  not  include  the  remedy.     lb. 

Sedgwick  says:  * 'There  are  a  large  num- 
ber of  cases  in  which  it  would  be  very  in- 
jurious to  assert  that  the  Legislature  is 
incompetent  to  pass  laws  having  a  retro- 
active effect.  Such  are  laws  declaring 
valid,  acts  of  official  persons  irregularly 
elected,  altering  and  amending  judicial 
procedure,  &c.  In  these  and  many  other 
cases,  it  is  difficult  to  avoid  giving  the  act 
a  retroactive  effect.  Every  such  effect 
must,  or  may,  influence  injuriously  s6me 
individual  case.  But  the  interests  of  the 
community  are  paramount."  Sedgw.  p. 
198. 

But  it  is  contended  that  it  divests  vested 
rights.  If  it  is  true,  that  an  act  which 
divests  vested  rights  is  unconstitutional 
necessarily,  and  void,  no  rights  vested  by 
the  decrees  in  question,  if  they  emanated 
from  a  tribunal  which  was  not  a  court, 
either  de  jure  or  de  facto.  If  this  should 
be  held  to  be  the  case,  it  is  a  conclusive 
answer  to  both  objections;  and  there  is  no 
occasion  to  review  the  authorities  which 
were  cited,  to  show  that  it  is  a  judicial  act. 

We  will  now  consider  the  question,  were 
those  decrees  pronounced  by  a  then  lawful 
court  of  Appeals  of  Virginia?  Were  the 
persons  who  pronounced  them,  then  lawful 
judges,  clothed  with  authority  to  pronounce 
them? 

I  purposely  confine  this  enquiry  to  the 
time  when  those  decrees  were  pronounced, 
which  was  subsequent  to  the  26th  of  Janu- 
ary, 1870,  when  the  acts  of  Congress,  known 
as  the  reconstruction  acts,  had  ceased  to 
operate,  by  an  express  limitation  contained 
in  the  acts  themselves ;  when  the  provisional 
government  was  at  an  end,  and  all  authority 
under  it;  and  the  constitutional  govern- 
ment, which  superseded  it,  had  been  inauj 
gurated,    and    was    then   the  existing 

58  lawful  government  *of  the  State,  and 
recognized   as  such  by  Congress  and 

the  Federal  authorities. 

If  they  had  this  power,  whence  did  they 
derive  it?  Not  from  the  provisional  gov- 
ernment, for  that  did  not  exist.  Not  from 
the  commanding  general,  for  he  could  not 
continue  his  own  life.  His  authority  was 
at  an  end,  and  their  authority  ceased  with 
his.  And  so  was  it  solemnly  ruled  by  this 
court  in  the  recent  cases  of  Dyer  v.  KUyson, 
and  Bell  v.  Chahoon. 

Judge  Moncure,  the  president,  in  an- 
nouncing the  unanimous  opinion  of  the 
court,  uses  this  language:  ^*The  authority 
of  the  military  commander  of  Virginia 
ceased  when  her  representatives  were  ad- 
mitted into  Congress.     And    when    his   au- 
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thority  ceased,  that  of  his  appointees  also 
ceased.  It  would  be  strange,  if,  after  the 
principal  ceased  to  have  any  authority,  his 
subordinate  agents  should  continue  to  have 
authority."  They,  then,  derived  no  au- 
thority from  this  source.  Whence  did  they 
derive  it? 

It  is  contended  that  the  last  clause  of  sec- 
tion 2  of  the  schedule  to  the  constitution, 
continued  them  in  office.  If  this  be  so,  it 
is  clear  that  their  authority  cannot  be  ques- 
tioned. I#et  us  examine  and  discover,  if 
we  can,  what  was  the  intention  of  the  con- 
vention which  ordained  it. 

In  the  construction  of  this  schedule,  it  is 
our  duty,  fairly  and  faithfully,  to  carry  out 
the  intention  of  the  Convention.  It  is  a 
well-established  maxim,  that  the  object, 
and  only  object  of  judicial  investigation  in 
regard  to  doubtful  provisions  of  statute  law, 
is  to  ascertain  the  intention  of  the  I^egis- 
lature  which  framed  the  law.  Sedgw.  on 
St.  and  Const.  Law  230-'31 ;  1  Kent  Com. 
p.  468.  With  this  as  our  guiding  star,  we 
will  pursue  our  researches.  The  language 
of  the  clause-  is:  **The  several  courts,  ex- 
cept as  herein  otherwise  provided,  shall 
continue  with  the  like  power  and  jurisdic- 
tion, both  in  law  and  equity,  as  if  this 
59  constitution  had  *not  been  adopted, 
and  until  the  organization  of  the  ju- 
dicial department  of  this  constitution." 
Did  the  framers  of  the  constitution,  by  that 
langua^^e,  intend  to  continue  the  judges  in 
office?  Such  would  not  be  the  literal  inter- 
pretation of  the  language.  **The  several 
courts. ' '  Does  that  mean  the  several  judges? 
If  that  was  meant,  it  would  have  been  more 
appropriate  to  have  said,  the  judges,  or  all 
the  judges,  shall  continue  in  office.  But  it 
does  not  say  '4n  office."  The  language  is, 
'^shall  continue  with  the  like  powers  and 
jurisdiction,  both  in  law  and  in  equity." 
That  language  is  more  appropriate  to  courts 
than  judges.  If  it  meant  judges,  it  would 
have  continued  them,  not  ^^with  like 
powers,"  &c.,  but  in  office,  until  their  suc- 
cessors were  appointed  and  qualified.  But 
this  it  does  not  do.  It  continues  the  courts 
with  like  powers,  Ac,  **and  until  the  or- 
ganization of  the  judicial  department  under 
this  constitution."  As  much  as  to  say, 
notwithstanding  the  important  changes  that 
have  been  made  by  this  constitution,  in 
the  judicial  system,  the  same  courts  which 
are  now  in  existence  shall  continue,  with 
the  powers  and  jurisdiction  they  now  have, 
until  the  judicial  system  prescribed  by  this 
constitution  shall  be  organized. 

But  if  it  meant  that  the  judges  should 
continue  in  office  until  the  judicial  depart- 
ment, under  the  constitution,  was  organ- 
ized, there  was  likely  to  have  been  two 
sets  of  judges  at  the  same  time,  for  the 
same  court  both  invested  with  authority, 
the  military  appointees,  by  section  2  of  the 
schedule,  and  the  constitutional  judges,  by 
section  22  of  Article  VI  of  the  constitution, 
which  authorizes  them  to  discharge  the 
duties  of  their  office  from  their  first  ap- 
pointment and  qualification.  Now,  it  is 
obvious,    upon   the   construction  contended 


for,  that  if  their  appointment  and  qualifi- 
cation were  prior  to  the  organization  of  the 
judicial     department,     which    might 

60  *have  been,  there   might   be  two  sets 
of  judges,  at  the  same  time,  to  fill  the 

same  offices. 

But,  if  they  did  not  use  the  term  "courts" 
as  synonymous  with  judges,  did  they  mean 
to  include  judges  in  it?  That  the  several 
courts,  and  judges  thereof,  shall  continue? 
That  would  be  very  proper  language,  and 
it  shows  that  there  is  a  difference  between 
the  terms  courts  and  judges — that  they  con- 
vey substantive  and  distinct  ideas.  But 
they  did  not  say  the  courts  and  the  judges 
thereof,  which  they  should  and  would  have 
said,  I  think,  if  they  meant  to  have  con- 
tinued the  judges  in  office.  To  construe 
the  language  as  including  the  judges,  would 
also  be  equally  repugnant  to  the  22d  section 
of  Article  VI  of  the  constitution. 

But  I  think  we  cannot  be  at  a  loss  to  know 
what  they  did  mean,  by  the  language  they 
have  employed.  It  has  an  exact  meaning. 
Substantially  the  same  language  is  used  in 
the  constitution  of  1830,  and  in  the  consti- 
tution of  1851,  with  the  same  meaning  in 
both :  and  in  neither  of  them  was  it  under- 
stood or  intended  to  continue  the  judges  in 
office.  The  language  in  the  constitution 
of  1830,  last  clause  of  article  VII,  Code  of 
1849,  pp.  44-5,  is :  *  'All  the  courts  of  justice 
now  existing  shall  continue,  with  their 
present  jurisdiction,  until  and  except  so  far 
as  the  judicial  system  may  or  shall  be  here- 
after otherwise  organized  by  the  L^egisla- 
ture."  It  is  evident  that  this  clause  was 
not  understood  nor  intended,  by  the  eminent 
men  who  framed  that  constitution,  to  con- 
tinue the  judges  in  office,  because  they  had 
previously,  in  article  V,  sec.  2,  expressly 
provided  that  the  judges  should  remain  in 
office  until  the  termination  of  the  session 
of  the  first  Legislature,  elected  under  this 
constitution,  and  no  longer.  It  is  clear, 
then,  that  the  framers  of  that  constitution 
did  not  understand  the  clause,  that  con- 
tinued the  courts,  as  continuing  the  judges. 
The     framers     of     the     constitution 

61  *of   1851    understood    it   as   they  did. 
Sec.  15  of  the   schedule.  Code  of  1860, 

page  58,  has  this  clause:  ''All  the  courts  of 
justice  now  existing,  shall  continue  with 
their  present  jurisdiction,  until  and  except 
so  far  as  the  judicial  system  may  or  shall 
be  otherwise  organized."  This  seems  to 
be  an  exact  copy  of  the  clause  contained  in 
the  constitution  of  1830.  Did  the  framers 
of  the  constitution  of  1851  understand  it  as 
continuing  the  judges  in  office,  or  so  intend 
it?  They  evidently  did  not;  for,  in  a  pre- 
vious section,  the  13th,  they  had  already 
provided  for  continuing  the  judges,  and 
they  continued  them  in  office  until  such 
time  as  the  law  may  prescribe  for  the  com- 
mencement of  the  official  terms  of  the 
judges,  under  the  amended  Constitution, 
and  no  longer.  I  think  we  have  in  these 
two  constitutions,  which  were  framed  by 
the  representative  men  of  Virginia,  in  suc- 
cessive generations,  the  sense  in  which  the 
language  in  the  clause  under  consideration 
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has  been  understood  and  accepted  in  Vir- 
^nia;  and  that  it  was  not  understood  to 
continue  the  judges  in  office.  And  I  think 
that  the  framers  of  the  present  constitution 
must  be  understood  to  have  used  it  in  the 
same  sense,  and.  that  they  did  not  intend 
bjr  it  to  continue  the  judges  in  office. 

There  is  another  inference  to  be  drawn 
from  the  action  of  the  conventions  of  1830 
and  1851,  to  wit:  that,  in  their  opinion,  a 
change  of  the  organic  law  vacated  all  the 
offices  which  were  held  under  it ;  and  that, 
without  express  provision  for  continuing 
the  incumbents  in  office  after  the  new  con- 
stitntion  went  into  operation,  they  could 
not  continue  to  exercise  the  functions  of 
their  respective  offices.  This  is  clearly  in- 
ferable, from  their  carefulness  to  insert 
provisions  in  the  constitutions  they  were 
forming,  or  in  the  schedule,  for  continuing 
all  officers  in  office  until  their  successors 
were  appointed  under  the  new  constitution. 
Code  of  1849,  p.  44,  art.   VII ;  Code  of 

62  1860,  p.  58,  sec.  14  of  schedule.     *And 
the  framers  of  the  constitution  of  1864 

recognized  the  rule,  by  providing  in  section 
4  of  the  schedule  for  continuing  **A11  ex- 
ecutive, judicial  and  other  officers"  then  in 
office,  after  that  constitution  went  into 
operation. 

Now,  can  it  be  conceived  that  the  framers 
of  the  present  qonstitution,  with  the  three 
preceding  constitutions  in  their  hands,  if 
they  intended  and  desired  to  continue  the 
officers,  would  not  have  expressly  provided 
for  it  in  the  constitution  and  schedule  they 
were  framing.  I  can  come  to  no  other  con- 
clusion than  that  they  did  not  intend  it, 
nor  desire  it. 

And  this  conclusion  is  well  supported  by 
the  historical  fact,  that,  at  the  time  the 
constitution  was  framed,  the  incumbents 
of  the  offices  of  the  State  were  most  obnox- 
ious to  the  dominant  power  of  the  conven- 
tion ;  and  that  the  4th  clause  of  section  1  of 
article  III,  and  the  3d  and  7th  sections 
thereof,  which  they  had  inserted,  but  which 
were  rejected  by  those  to  whom  they  were 
submitted  for  rejection  or  approval,  would 
have  rendered  almost  every  incumbent  of 
office  in  the  State  ineligible  to  office  under 
the  constitution  which  they  had  prepared. 
They  also  provided,  by  the  election  ordi- 
nance, for  the  speedy  inauguration  of  the 
new  government,  and  for  filling  the  offices 
with  new  men  immediately  on  the  adoption 
of  the  constitution,  thus  making  it  not  only 
unnecessary,  but  incongruous,  that  they 
should  retain  the  provisions  of  the  preceding 
constitutions  for  continuing  the  incumbents 
in  office.  But  it  is  unnecessary  to  continue 
the  argument  further.  I  am  convinced  that 
the  clause  in  questio.n  did  not  continue  in 
office  the  judgiss  of  the  Court  of  Appeals, 
appointed  by  Gen.  Canby,  after  their  au- 
thority ceased  as  his  appointees.  I  am  of 
opinion,  for  the  foregoing  reasons,  that  the 
military  appointees  were  not  judges  de  jure 
when  the  decrees  in  question  were  pro- 
nounced. 

But  it  is  contended  that  they   were 

63  officers  de   facto,  *and    that   as  such 


their  acts  were  valid  and  binding,  so 
that  even  the  sovereign  power  of  the  State 
could  not  avoid  or  invalidate  them.  I  deny 
that  the  acts  of  those  men,  having  no  au- 
thority either  from  the  State  or  the  United 
States,  are  of  such  supreme  and  uncontrol- 
lable authority  that  they  cannot  be  ques- 
tioned or  invalidated  by  the  sovereign  power 
of  the  State,  no  matter  how  greatly  and 
flagrantly  the  rights  of  the  citizen,  in  his 
person  or  property,  might  have  been  invaded 
by  them,  or  the  public  interests  sacrificed, 
because  they  were,  by  technical  rules,  offi- 
cers de  facto.  The  great  principle  of  salus 
populi  would  justify  the  State  to  interpose, 
by  its  sovereign  power,  to  prevent  their 
enforcement. 

But  an  attempt  has  been  made  to  show 
(I  think  unsuccessfully),  that  the  Legisla- 
ture has  given  the  assent  of  the  State  to 
this  assumption  of  authority.  The  only 
mode  by  which  the  Legislature  can  speak, 
is  by  resolution  or  bill.  It  has  spoken  by 
the  enabling  act,  in  the  very  clause  which 
is  sought  to  be  annulled.  Is  there  any  evi- 
dence to  be  found,  in  any  part  of  its  pro- 
ceedings, that  this  assumption  of  the 
judicial  function  by  Mr.  Bumham  and  his 
associates  was  with  the  assent  or  the  ap- 
probation of  vthe  Legislature.  I  think  not. 
On  the  contrary,  its  journals  show  that  from 
the  first  assembling  and  organization  of  the 
two  bodies,  their  authority  was  questioned. 

The  assembly  met  on  the  8th  of  February, 
and  on  the  10th,  the  House  of  Delegates  in- 
structed their  committee  for  courts  of  jus- 
tice to  enquire  whether  Mr.  Bumham  and 
his  associates,  who  were  then  exercising 
the  functions  of  judges  of  the  Court  of  Ap- 
peals, were  lawfully  exercising  that  func- 
tion. This  would  seem  to  have  been  a 
sufficient  intimation  to  those  gentlemen  to 
suspend  their  proceedings  until  the  question 
as  to  their  right  could  be  enquired  into. 
This  does  not  look  like  acquiescence  on  the 
part  of  the  Legislature. 

But  it  is  said  that  the  committee 
64  recommended  that  *Mr.  Bumham  *s 
seat  should  at  once  be  declared  vacant 
on  account  of  his  ineligibility  to  office  in 
Virginia  under  the  constitution ;  which  was 
done  by  the  vote  of  both  houses  of  the  Leg- 
islature. And  from  this  they  draw  the 
inference,  that  the  committee  and  the  Leg- 
islature acquiesced  in  the  exercise  of  the 
judicial  function.  This  argument  might 
be  plausible  if  the  record  did  not  show  that 
the  committee,  when  they  reported  the  fore- 
going recommendation,  as  to  Mr.  Burnham, 
expressly  reserved  the  privilege  of  reporting 
thereafter  as  to  the  authority  of  his  asso- 
ciates to  exercise  the  judicial  function. 
And  if  it  did  not  further  show  that,  as  the 
result  of  all  these  proceedings,  the  enabling 
act  was  passed,  and  became  the  law  of  the 
State.  It  passed  the  House  on  the  26th  of 
February,  the  day  the  decrees  in  question 
were  pronounced,  and  received  the  approval 
of  the  Governor  on  the  8th  of  March.  We 
claim  that  this  act,  which  is  the  final  result 
and  consummation  of  the  proceeding  insti- 
tuted by  the  House  only  two  days  after  the 
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Lregislatare  assembled,  repels  the  idea  of 
any  acquiescence,  by  the  I^egislature,  be- 
yond the  terms  of  the  act  itself.  We  claim 
that  the  assent  of  the  sovereign  power  of 
the  State  was  necessary  to  bind  it,  which 
could  only  be  given  by  the  legislative  de- 
partment; that  the  act  in  question  is  the 
only  valid  expression  which  has  been  given 
to  the  legislative  will  on  that  subject ;  and 
that  only  so  far  as  the  assent  of  the  State 
has  been  given  by  that  act,  are  the  decrees 
in  question  binding.  To  hold  otherwise,  it 
se^ms  to  me,  would  be  to  wrest  from  the 
State  one  of  its  most  important  attributes 
of  sovereignty,  and  would  abrogate  the  4th 
clause  of  article  1  of  the  constitution,  which 
declares  **that  all  power  is  vested  in,  and 
consequently  derived  from,  the  people,  and 
that  magistrates  are  their  trustees  and  serv- 
ants, and  at  all  times  amenable  to  them." 
But  I  think,  even  upon  the  narrow 

65  view  which  has  *been   taken   of   this 
great  question  of  State  sovereignty,  it 

cannot  be  shown  that  Mr.  Burnham  and 
his  associates  were  even  technically  officers 
de  facto. 

Upon  what  principle  is  it  that  the  acts 
of  de  facto  officers  are  binding?  According 
to  the  old  American  idea,  the  right  of  gov- 
ernment is  founded  in  the  consent  of  the 
governed.  And  the  acts  of  the  officers  of 
government  are  binding,  because  they  are 
the  authorized  agents  of  the  people.  From 
this  it  follows,  that  the  only  obligation  of 
the  people  to  submit  to  the  authority  of  one 
man  more  than  another,  is,  that  he  is  the 
agent  of  the  government  or  people. 

Upon  what  ground,  then,  am  I  bound  to 
recognize  the  authority  of  one  who  assumes 
to  act  officially,  but  who  has  no  lawful  au- 
thority from  the  people  or  their  government? 
There  must  be  some  ground  for  it,  other 
than  that  he  has  possession  of  the  office ; 
some  ground  upon  which  the  de  facto  officer 
can  be  distinguished  from  the  mere  usurper. 
The  only  ground  that  I  know  of  is,  that  he 
exercises  the  office  under  **a  claim  and  color 
of  title,"  by  election  or  appointment — the 
only  modes,  where  hereditary  right  does 
not  exist,  by  which  public  offices  can  be 
conferred.  It  is  not  sufficient  that  he  acts 
under  a  claim  of  right :  for  the  usurper  may 
do  the  same.  There  must  also  be  color  of 
right,  by  election  or  appointment. 

In  this  view  I  find  that  I  am  well  sus- 
tained by  the  books.  Some  authorities  go 
farther,  and  require  that  he  shall  also  have 
the  reputation  of  being  the  officer  he  as- 
sumes to  be — which  implies  that  he  is  re- 
garded and  accepted  by  the  public  as  a  valid 
officer.  In  the  case  of  Tucker  v.  Aikin  & 
al.,  7  N.  Hamp.  R.  113,  140,  Judge  Parker 
defines  an  officer  de  facto  to  be  ^^one  who, 
under  color  of  an  election  or  appointment, 
has  the  reputation  of  being  the  officer  he 
assumes  to  be,  but  is  not  a  good  officer  in 
point  of  law."  This  agrees  with  Chief 
Justice  Ellen  borough's   definition,  in 

66  Rex  V.  The  *Corporation    of   Bedford 
Level,  6  East.  R.  356,  except  that  he, 

living  in  a  country  where  offices  were  ac- 
quired by  hereditary  right,  does  not  restrict 


the    claim   and   color  of  title  to  election  or 
appointment. 

The  claim  of  title  may  not  be  valid,  but 
that  cannot  be  known  until  it  is  ascertained 
in  the  mode  prescribed  by  law.  And  as  he 
is  in  possession,  under  a  claim  and  color  of 
title,  by  election  or  appointment,  accepted 
by  the  public  as  valid,  it  is  the  duty  of  all 
to  recognize  his  official  character,  and  to 
submit  to  his  authority  until  it  is  legally 
determined  that  he  is  not  a  lawful  officer. 
And  this  the  good  order  of  society,  and  se- 
curity to  person  and  property,  require. 
Blacicwell,  in  his  work  on  Tax  Titles  (p. 
92),  speaking  of  an  officer  de  facto,  says: 
*^He  is  one  who  exercises  the  duties  of  an 
office  under  claim  and  color  of  right,  being 
distinguished,  on  the  one  hand,  from  a  mere 
usurper,  and  on  the  other,  from  an  officer 
de  jure.  The  mere  claim  to  be  a  public 
officer,  or  the  performance  of  a  single,  or 
even  a  number  of  acts,  in  that  character, 
will  not  constitute  an  officer  de  facto. 
There  must  be  some  color  of  a  claim,  under 
an  election  or  appointment,  or  an  exercise 
of  official  functions,  and  an  acquiescence, 
on  the  part  of  the  public,  for  a  length  of 
time,  which  would  afford  a  strong  presump- 
tion of  a  colorable  right."  That  is  of  an 
election  or  appointment.  All  the  books,  so 
far  as  I  have  had  opportunity  to  examine 
them,  agree  in  this,  that  the  **claim  and 
color  of  title"  must  be  predicated  of  an 
election  or  appointment.  The  King  v. 
Lisle,  Andrews  R.  172.  Now,  what  are  we 
to  understand  by  ^^claim  and  color  of  title?" 
Cases  involving  questions  of  adverse  pos- 
session of  land,  ^* which  is  nothing  more 
nor  less  than  a  possession  under  a  claim 
and  color  of  title, "  may  throw  light  upon 
it.  Blackwell  on  Tax  Titles  (p.  566),  says, 
*'to  repel  the  presumption  of  holding  under, 
or   in    privity    with    the   title   of  the  true 

owner,  it  is  essentially  necessary  that 
67        the    tenant  *of   the    freehold    should 

show  a  possession  under  a  claim  and 
color  of  title — under  an  apparent  right." 
Again,  on  next  page,  ^'anything  which 
clearly  defines  the  extent  of  the  claim  which 
professes  to  pass  the  land,  and  is  not  ob- 
viously defective,  will  constitute  the  basis 
of  an  adverse  possession."  In  Moore  v. 
Brown,  11  How.  U.  S.  R.  414,  one  of  the 
grounds  upon  which  it  was  held  that  the 
defendant  was  not  entitled  to  the  benefit  of 
the  limitation  law  was,  that  the  deed  under 
which  he  claimed  to  have  held  the  adverse 
possession  was  void  upon  its  face.  It  was 
a  deed  for  a  tax  title,  and  recited  a  sale  of 
the  land  on  December  9th,  1823;  when,  un- 
der the  law,  it  could  not  have  been  made 
before  December  15th.  Judge  Wayne,  de- 
livering the  opinion  .of  a  majority  of  the 
court,  said:  *^ Being  a  void  deed,  possession 
under  it  cannot  be  said  to  be  under  color  of 
title." 

In  the  case  of  Irving  v.  Brownell,  11  Illi. 
R.  402,  the  court  goes  still  farther.  It  is 
held  that,  by  the  words  ^ 'claim  and  color  of 
title,  made  in  good  faith"  (which  are  the 
words  of  the  statute,)  ''must  be  understood 
such  a  title  as,  tested  by   itself,   would  ap- 


364 


20  GRATT. 


Griffin's  Ex*or  v.  Cunningham. 


68,  69,  70 


pear  to  be  good.  Not  a  paramount  title, 
capable  of  resisting  all  others,  but  such  a 
one  as  would  authorize  the  recovery  of  the 
land  when  unattacked ;  as  if  no  better  title 
was  shown — that  is,  a  prima  facie  title." 
Let  us  apply  these  principles. 

We  have  seen  that  these  gentlemen,  when 
they  undertook  to  decide  these  causes  as 
judges  of  the  Court  of  Appeals  of  Virginia, 
were  not  invested  with  the  office  by  the 
constitution  or  schedule,  and  their  office, 
under  the  military  government,  had  ex- 
pired. Could  they  claim,  by  color  of  title, 
under  either?  Could  they  have  maintained 
their  right  under  the  constitution  or  sched- 
ule, if  no  better  title  was  shown?  Would 
their  title,  as  tested  by  itself,  appear  to  be 
good?  Does  the  second  section,  continuing 
the  courts,  give  them  a  prima  facie,  or  ap- 
parent right  or  title,  to  the  office?  I 
68  Mhink  not.  Those  questions  have 
already  been  fully  answered.  I  think 
any  claim  which  may  be  set  up  for  them 
under  section  2  of  the  schedule,  is  **ob- 
viously  defective.  *  *  The  '  *deed  is  void  upon 
its  face,  and  possession  under  it  cannot  be 
said  to  be  under  color  of  title."  Indeed,  if 
it  ia  not  void  upon  its  face,  to  support  a 
claim  and  color  of  title,  it  would  be  good 
to  vest  perfect  title  in  them  upon  a  quo 
warranto,  because  the  said  section  presents 
the  whole  case.  This  conclusion,  I  think, 
will  be  confirmed  by  the  further  examina- 
tion of  the  subject. 

Had  they  a  color  of  right  under  the  ap- 
pointment by  Gen'l  Can  by?  We  have  seen 
that  by  the  very  terms  of  the  reconstruction 
acts,  the  authority  of  General  Canby,  and 
of  all  his  subordinates,  ceased  the  instant 
that  the  State  was  admitted  under  the  new 
constitution.  If  they  performed  any  official 
acts  after  the  act  of  Congress  admitting 
the  representatives  of  the  State  was  passed 
and  became  a  law,  they  could  only  have 
been  valid  if  performed  before  they  had 
notice  of  that  act.  By  authority  of  the  case 
of  Dyer  v.  EUyson  and  Bell  v.  Chahoon, 
before  quoted,  the  authority  of  the  military 
commander  of  Virginia  ceased,  when  her 
representatives  were  admitted  into  Con- 
gress; and  when  his  authority  ceased  that 
of  his  appointees  ceased  also.  **It  would 
be  strange  (said  Judge  Moncure,  speaking 
for  the  whole  court)  if,  after  the  principal 
ceased  to  have  any  authority,  his  subordi- 
nate agents  should  continue  to  have  au- 
thority." I  regard  that  decision  of  the 
highest  authority  to  us.  But  if  it  were  not, 
having  united  in  the  opinion  ex  animo,  and 
seeing  no  error  in  it,  I  shall  now  adhere  to 
it.  They  were  military  appointments  and 
designed  only  to  be  temporary :  To  continue 
only  while  the  military  held  the  sword  over 
the  civil  power  of  the  State.  When  the 
military  supremacy  over  the  civil  termi- 
nated, as  it  was  to  terminate  by  the  express 
terms  of  the  warrant  which  called  it 
69  into  existence,  *the  offices  of  these 
judges  terminated  necessarily,  by  the 
inherent  principle  of  its  tenure,  and  the 
terms  of  its  creation.  How,  then,  can  it 
be  held  that   their  appointment  could  give 


them  claim  and  color  of  title  to  the  office 
after  their  term  had  expired,  and  the  power 
which  had  breathed  into  them  the  breath  of 
official  life  had  itself  expired?  When  the 
original  induction  into  office  is  rightful, 
but  the  office  has  terminated,  as  the  termi- 
nation of  the  office  of  deputy,  by  the  death 
of  his  principal,  he  is  not  a  de  facto  officer, 
if  he  holds  over.  Rex  v.  The  Corporation 
of  Bedford  Level,  6  East.  R.  356.  These 
military  appointees  were,  to  every  intent 
and  purpose,  as  effectually  functi  officio, 
after  the  expiration  of  the  military  power 
which  had  given  them  official  life  and  be- 
ing, as  a  deputy  officer  is  by  the  death  of 
his  principal.  Neither  can  re-apx>oint  or 
revive  the  office.  The  incapacity  in  the 
one  case  is  as  absolute  as  in  the  other. 

I  think  the  practice  in  England  has  been 
to  ratify  the  acts  performed  by  illegal  offi- 
cers, where  public  necessity  required  it,  by 
acts  of  Parliament  operating  retrospec- 
tively. Hence  the  healing  acts  of  Parlia- 
ment. As  an  instance  of  such  legislation, 
I  will  mention  the  act  of  Parliament,  after 
the  restoration,  ratifying  and  making  valid 
all  marriages  solemnized  during  the  Pro- 
tectorate of  Cromwell,  which,  by  the  laws 
of  England,  were  illegal  and  void.  1  Bl. 
Com.  pp.  439-40.  The  convention  or  as- 
sembly which  restored  Charles  II.  was  not 
lawfully  constituted,  yet  it  sat  for  seven 
months,  and  legislated  for  the  kingdom, 
and  its  acts  were  ratified  and  made  valid 
by  a  subsequent  Parliament.  The  act  of 
ratification  doubtless  gave  legality,  quiet 
and  security  to  all  rights  and  titles,  and  to 
all  the  various  interests  and  relations,  in 
all  the  ramifications  of  society,  which  were 
affected  by  the  legislation  of  the  previous 
illegal  Parliament.  Doubtless  that  Parlia- 
ment provided  for  fUlinfir  most  or  all 
70  of  the  public  offices  of  *the  kingdom, 
and  the  appointees  had  been  invested, 
and  had  performed  various  official  acts, 
executive,  judicial  and  ministerial,  by  vir- 
tue of  those  acts  of  an  unlawfully  convened 
Parliament,  before  the  acts  of  ratification 
of  13  Car.  II.  ch.  7  and  ch.  14,  by  which, 
operating  retrospectively,  they  were  all 
made  valid.  1  Bl.  Com.  p.  151.  No  one 
seemed  to  have  taken  ground  that  the  acts 
of  the  first  Parliament,  and  of  the  officers 
who  derived  their  authoritv  mediately  or 
immediately  from  it,  could  be  sustained, 
because  they  were  de  facto.  The  concurrent 
opinion  seemed  to  be  that  an  act  of  ratifi- 
cation was  necessary.  After  the  revolution 
of  1688,  the  settlement  of  the  government 
was  made  by  an  unlawfully-constituted  as- 
sembly. But  its  acts  were  afterwards  rat- 
ified and  confirmed  by  a  lawful  Parliament, 
and  have  ever  since  been  regarded  as  valid. 
1  Bl.  Com.  p.  152.  In  neither  of  these 
memorable  eix>chs  in  the  history  of  Great 
Britain  did  the  nation  rely  upon  the  au- 
thority of  de  facto  officers  for  security  to 
the  government  and  people. 

In  our  own  State,  as  we  have  seen,  when 
a  change  in  the  organic  law  was  made, 
though  made  without  any  change  of  the 
body  politic,  and  made  peacefully,  according 
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to  the  forms  of  law,  the  invariable  practice 
has  been  to  insert  a  clause  in  the  constitu- 
tion, or  schedule,  expressly  continuing  the 
officers  of  the  old  government,  under  the 
new,  until  their  successors  were  appointed 
by  the  new  government.  As  to  what  has 
been  the  practice  of  the  other  American 
States,  I  am  not  informed. 

But,  whether  there  is  any  uniform  or 
established  rule  on  this  subject,  when  a 
change  of  government  *is  made,  without 
any  change  of  the  State  or  body  politic, 
and  the  officers  of  the  old  and  the  new  gov- 
ernments are  the  official  agents  of  the  same 
body  politic,  or  whatever  that  rule  should 
be  in  such  case,  I  think  the  case  before  us 
differs  materially  and  radically  from 

71  any    that  ^existed   in   the  changes  of 
government  referred  to.     This  was  not 

simply  a  change  bf  the  organic  law,  or 
government  of  the  body  politic,  in  which 
the  officers  under  the  old,  and  the  officers 
under  the  new,  are  the  official  agents  or 
trustees  of  the  same  State  or  body  politic. 
But  it  is  the  deliverance  of  the  State  from 
a  government  which  was  no  part  of  the 
State,  or  of  the  body  politic :  a  government 
which  was  not  Virginian,  but  which  was 
outside  of  Virginia:  a  government  which 
had  been  put  over  us,  not  by  the  body  poli- 
tic, but  forced  upon  us  by  bayonets,  by  an 
outside  power,  and  which  was  withdrawn 
when  our  civil  government — the  government 
of  the  body  politic — was  restored. 

Now,  if  it  were  true  that,  when  a  State 
changes  its  government — its  organic  law — 
the  officers  under  the  former  government 
have  a  right  to  continue  in  office  under  the 
new  until  their  successors  are  appointed, 
there  are  reasons  for  it  which  do  not  apply 
iii  this  case.  It  may  be  said  that  whilst 
the  government  has  been  changed,  the  body 
is  the  same ;  and  that  the  officers  of  the 
government  which  has  been  abrogated  are 
the  official  agents  of  the  same  body  politic 
which  has  adopted  the  new  government, 
and  therefore  may  be  regarded  as  officers 
de  facto.  This  principle  is  recognized, 
and  in  fact  asserted,  by  our  bill  of  rights, 
which  is  now  a  part  of  the  constitution, 
and  as  such  binding  upon  us,  in  the  decla- 
ration '4hat  all  power  is  vested  in  the 
people  (that  is,  the  body  politic),  and  that 
magistrates  are  their  trustees  and  servants, 
and  amenable  to  them."  Constitution  of 
Virginia,  Art.  I,  clause  2.  Can  it  be  said 
that  the  military  appointees  were  the  agents 
or  servants  of  the  people  of  Virginia,  and 
amenable  to  them?  To  the  contrary,  they 
were  the  agents  or  servants  of  the  military 
power  which  appointed  them  to  office,  and 
amenable  only  to  it ;  a  power  which  was 
independent  of  us  and  had  no  sympathy 
with  us,  and  which,  in  its  constitution 

72  and  nature,  was  adverse  to  *civil  gov- 
ernment.    To  say  that  Mr.  Bum  ham 

and  his  associates  continued  in  the  judicial 
office,  under  the  civil  government  of  the 
State,  by  virtue  of  their  military  appoint- 
ment, or  by  color  of  their  military  appoint- 
ment (which  amounts  to  the  same),  is  to 
extend  the  operation  of   the  reconstruction 


acts  beyond  their  own  express  limitation ; 
for  they  expressly  declare  that  they  shall 
be  inoperative  after  the  representatives  of 
the  State  are  admitted  to  congress.  If  even 
I  should  feel  obliged  to  recognize  those  acts 
of  congress  as  binding,  I  would  not  supple- 
ment them,  if  I  had  the  right  to  do  so  as 
a  legislator,  to  continue  the  military  gov- 
ernment a  day  or  an  hour  after  the  civil 
government  was  restored.  Especially  would 
I  not  do  so  by  judicial  construction.  If 
they  claimed  to  continue  in  the  judicial 
office,  under  the  restored  civil  government, 
under  color  of  their  military  appointments, 
they  claim  under  a  deed  .**  which  is  void 
upon  its  face,"  and  are  not,  therefore,  de 
facto  officers.  I  conclude,  therefore,  that 
the  military  appointments  could  not  give 
these  gentlemen  a  claim  and  color  of  title 
to  continue  in  the  judicial  office,  under  the 
restored  civil  government,  and  that,  there- 
fore, they  were  not  de  ifacto  officers.  To 
this  conclusion  my  mind  is  brought  irref- 
ragibly. 

Neither  the  Caesar  Griffin  case,  nor  the 
case  of  John  C.  Woodson  v.  The  Mayor  and 
Council  of  Harrisonburg,  is  in  conflict  with 
a  single  position  I  have  taken.  In  the 
former  case,  Caesar  Griffin  had  been  tried, 
convicted,  and  sentenced  to  the  peniten- 
tiary, by  a  court  over  which  Judge  Shefl'ey 
presided.  An  application  to  the  Circuit 
court  of  the  United  States  was  made  to  re- 
lease him,  upon  the  ground  that  Judge 
8he£Fey,  at  the  time  of  the  trial,  was  dis- 
qualiiied  to  hold  the  office  by  the  14th 
amendment.  It  was  shown  that  Sheifey 
had  been  elected  to  the  office  by  the  Legis- 
lature of  the  restored  government  of  Vir- 
ginia, which  had  been  recognized  as  the 
lawful  government  of  Virginia,  both 
73  by  congress  *and  the  President ;  that 
he  had  held  the  office,  and  discharged 
the  duties  of  the  office,  for  two  years  or 
more ;  and  that  he  never  had  been  removed 
from  the  office.  And  Chief  Justice  Chase 
held  that  he  must  be  regarded  as  an  officer 
de  facto  until  he  was  removed ;  and  that, 
as  such,  his  acts  were  valid.  In  my  opin- 
ion, he  was  clearly  an  officer  de  facto,  if 
not  de  jure,  until  ousted.  And  the  reason- 
ing of  the  Chief  Justice  is  very  conclusive. 
He  was  an  official  agent  of  the  body  politic, 
which  Mr.  Burnham  and  his  associates 
were  not;  and  he  was  in  by  regular  elec- 
tion, by  competent  authority,  for  a  term 
which  had  not  expired,  and,  in  the  opinion 
of  the  Chief  Justice,  he  was  not  ousted  by 
the  constitutional  amendment  until  removed 
by  proceedings,  which  were  necessary  to 
carry  it  into  effect.  I  think  there  is  no 
analogy  between  Judge  8heffey*s  case  and 
that  of  Mr.  Burnham  and  his  associates. 

The  other  case  was  a  suit  by  Woodson  v. 
the  mayor  and  some  of  the  councilmen, 
and  sergeant  of  Harrisonburg,  in  the  Cir- 
cuit court  of  Rockingham,  and  by  an  order 
of  that  court  was  removed  to  the  Federal 
court.  The  question  was,  in  that  case,  was 
it  one  of  that  class  of  cases  which  could  be 
removed,  under  the  act  of  congress,  from 
;  the  State  to  the  Federal   court?    The  Chief 
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Justice  decided  that  it  was  not,  and  re- 
manded it  to  the  State  court.  In  the  course 
of  his  opinion  he  says:  '*When  that  gov- 
ernment (the  government  of  Virginia, 
which  he  calls  insurgent,)  was  dispersed 
by  the  superior  force  of  the  United  States, 
the  civil  authorities  did  not  necessarily 
cease  at  once  to  exist.  They  continued  in 
being  de  facto,  charged  with  the  duty  of 
maintaining  order,  until  superseded  by  the 
regular  government."  I  think  the  Chief 
Justice  was  well  warranted  in  giving  to 
these  officers  the  character  of  de  facto  offi- 
cers. I  do  not  think  that  he  would  have 
erred  if  he  had  characterized  them  as  officers 
de  jure.  They  had  been  regularly  inducted 
into  office,  and  their   terms  were  un- 

74  expired ;  *and  the  United  States  recog- 
nized them  as  such,  though  claiming 

the  right  to  remove  them.  A  little  lower 
down  the  Chief  Justice  says,  **the  govern- 
ment of  the  United  States  was  not  bound 
to  recognize  any  authority  which  originated 
under  the  rebel  government.  But  it  was 
not  superseded.  On  the  contrary,  an  order 
was  issued,  addressed  to  the  citizens  of 
Harrisonburg,  Va.,  June  16th,  1865,  by 
which  the  citizens  were  notified  that  the 
mayor  and  council  of  the  corporation  last 
in  office,  upon  the  resumption  of  their 
duties,  will  be  sustained  in  all  their  acts, 
consistent  with  existing  laws  and  procla- 
mations of  the  government."  And  the 
Chief  Justice  might  have  shown  that,  at  a 
later  date,  the  status  of  the  public  officers 
of  the  State  was  recognized  by  the  govern- 
ment of  the  United  States.  The  act  of 
March  2d,  1867,  section  3— the  first  of  the 
series  of  the  reconstruction  acts — and  the 
act  of  July  19th  following,  section  2 — the 
third  of  that  series — recognize  the  official 
character  of  our  State  officers,  and  consents 
to  their  continuing  to  discharge  the  duties 
of  their  offices,  but  subject  to  the  authority 
of  the  military  commander  to  remove  them. 
At  a  later  day  they  were  all  removed.  A 
clean  sweep  was  made;  and  in  many  coun- 
ties important  offices  were  made  vacant  and 
not  filled.  But  until  they  were  removed, 
they  were  in  by  their  fir^t  appointment, 
and,  in  my  opinion,  were  not  merely  officers 
de  facto,  but  were  lawful  officers,  though  it 
was  in  the  power  of  the  military  to  remove 
them  at  any  moment.  They  were  charac- 
terized by  Chief  Justice  Chase  as  officers  de 
facto,  and  I  am  free  to  admit  that,  if  Mr. 
Burn  ham  and  his  associates  had  any  such 
foundation  for  their  claim  to  the  office 
which  they  assumed,  it  would  be  conceded. 
But  I  think  I  have    shown  they  had  not. 

The  desolation   and    ruin   to   public   and 
private  interests  which  have  been  so  graph- 
ically portrayed  in  argument ;  the  uprooting 
of     society     from    its     foundations, 

75  *and  * '  the  reign  of  anarchy  supreme, '  * 
by  the  failure  of  the  military  judges, 

clerks,  sheriffs,  superintendent  of  the  peni- 
tentiary, and  other  officers  to  continue  in 
office,  may  be  true  if  those  offices  could  not 
have  been  filled  by  others.  But  I  do  not 
admit  that  there  was  not  power  in  the  ex- 
ecutive   to   have     provided    for    any    such 


emergency.  And  I  feel  sure  that  he  would 
have  provided  for  the  public  safety,  and  for 
the  protection  of  the  citizen,  in  his  person 
and  property,  until  the  Legislature  could 
have  assembled.  But  admitting  that  there 
was  a  public  necessity  for  any  of  these 
military  appointees  to  continue  to  discharge 
the  duties  of  the  office,  that  would  not  make 
him  an  officer  de  facto.  Public  necessity 
may  be  and  is  a  reason  why  validity  should 
be  given  to  the  necessary  acts  of  de  facto 
officers.  But  necessity  cannot  make  one  a 
de  facto  officer  who  is  not.  There  must  be 
a  claim  and  color  of  title  by  election  or  ap- 
pointment; which  implies  by  some  body 
authorized,  or  presumed  at  least,  to  be  au- 
thorized, to  elect  or  appoint. 

Nor  can  the  holding  that  they  would  be 
de  facto  officers,  meet  the  necessity ;  because 
they  were  not  bound  to  serve  as  de  facto 
officers.  They  could  not  have  been  com- 
pelled to  serve.  Suppose  that  they  had 
refused  to  be  de  facto  officers,  the  holding 
that  they  would  be  de  facto  officers  if  they 
served,  would  not  remedy  the  evil.  But 
since  they  have  acted,  the  public  necessity 
which  required  it,  though  it  cannot  make 
them  officers  de  facto,  strongly  appealed  to 
the  legislative  power  of  the  State  to  pass  a 
retrospective  act  ratifying,  as  far  as  was 
proper,  what  they  had  done. 

The  Legislature  has  responded  to  this 
necessity,  by  passing  what  is  called  the 
Enabling  act,  by  which  it  has  ratified  their 
acts,  as  far  as  in  its  wisdom  it  deemed  it 
proper  to  do,  with  a  just  regard  to  the  pro- 
tection of  private  right.  And,  properly 
regarding  the  holding  over  of  the  mili- 
tary appointees,  as  being  generally 
76  *prompted  by  a  feeling  of  public  neces- 
sity, commendable  in  itself,  it  au- 
thorizes them  to  receive  the  fees  of  the  office 
conferred  by  law,  which  otherwise  they 
could  not  have  received,  even  if  they  had 
been  officers  de  facto.  By  holding  that 
they  are  not  officers  de  facto,  no  injury  is 
done  to  the  public  interest,  or  to  anybody: 
but  a  power  of  discrimination  is  given  to 
the  Legislature,  when  they  pass  upon  their 
acts,  to  prevent  wrong,  and  to  protect  the 
right.  That  power  they  have  not  abused. 
But,  regarding  the  act  which  they  have 
passed  to  this  end  as  eminently  wise  and 
beneficent  in  its  operation,  I  think  we  ought 
to  sustain  it,  unless  it  is  palpably  uncon- 
stitutional. 

On  the  other  hand,  if  we  undertake  to 
disregard  this  act  of  the  supreme  legislative 
power  of  the  State,  we  deny  to  our  citizens 
the  right  to  be  heard,  who  complain  that 
they  have  been  grievously  wronged  by  the 
decisions  of  self-appointed  judges,  who  had 
no  warrant  or  authority  from  the  State,  or 
the  United  States,  to  exercise  the  judicial 
function,  but  who  presumed  to  do  so, 
against  their  protestations,  and,  by  deci- 
sions which  the  law  gave  them  no  authority 
to  make,  have  divested  them  of  valuable 
ri  g  hts  of  property.  We  forever  close  agai  n  st 
them  the  door  of  relief,  and  compel  them  to 
submit  to  this  wrong.  The  consequences 
of  our  decision  may  be  much  wider  and  far- 
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ther  reaching.  We  forever  deny  to  the 
Legislature  a  power  which,  in  the  progress 
of  events,  may  be  essential  to  personsS  se- 
curity and  public  liberty.  I  cannot  regard 
a  case  unimportant  which  involves  such 
consequences  as  these.  But  this  court  has 
the  undoubted  right  to  declare  an  act  of  the 
LrCgislature  unconstitutional,  and,  must  do 
so,  when  it  is  plainly  contrary  to  the  con- 
stitution, so  that  both  cannot  stand  to- 
gether. But  it  is  a  delicate  power,  and 
should  never  be  exercised  in  a  doubtful 
case.  And  so  has  it  been  repeatedly  held 
by  the  courts. 

77  *But  one  other   point  remains  to  be 
considered. 

If  the  Iregislature  could  have  been  con- 
vened in  time,  it  would  have  been  competent 
(by  authority  of  the  cases  recently  decided 
by  this  court  above  referred  to,)  to  have 
filled  all  these  offices  temporarily,  until  they 
could  be  filled  in  the  mode  prescribed  by 
the  constitution.  •  And  it  might,  I  appre- 
hend, have  authorized  them  to  be  filled  by 
the  military  appointees,  whose  authority 
had  expired,  if  it  had  chosen  to  do  so.  But 
the  Legislature  could  not  be  convened  in 
time  for  this  purpose.  And  there  was  a 
necessity  that  many  offices  should  be  per- 
formed. The  good  order  and  safety  of 
society  required  it. 

In  this  I  cannot  include  the  offices  per- 
formed by  the  gentlemen  who  assumed  to 
be  judges  of  the  Court  of  Appeals ;  for,  it 
has  been  disclosed  in  the  argument  of  this 
motion,  that,  in  one  of  these  cases  at  least, 
there  was  a  formal  protest  made  to  their 
assuming  jurisdiction  or  authority  to  try 
it;  and,  furthermore,  that,  before  these 
causes  were  heard  and  determined,  the  au- 
thority which  clothed  them  with  the  judicial 
ermine  had  virtually  disrobed  them,  by 
plainly  intimating  that  their  authority  had 
expired. 

But  there  were  other  offices  which  could 
not  be  dispensed  with,  as  we  have  seen, 
even  for  the  short  period  which  elapsed  be- 
tween the  expiration  of  the  military  provi- 
sional government  and  the  date  of  the 
Enabling  act,  which  offices  were  performed 
by  the  military  appointees.  Now,  it  seems 
to  me,  that  if  it  were  competent  for  the 
Legislature  to  have  given  authority  to  per- 
form the  acts  before  they  were  done,  it 
would  have  power  to  ratify  them  after  they 
'  were  done.  In  the  case  of  Thompson  v. 
Lee  County,  3  Wall.  U.  S.  R.  327,  it  was 
held  by  the  Supreme  court,  that  if  the  Leg- 
islature possessed  the  power  to  authorize 
the  act  to  be  done,  it  could  by  a  retrospec- 
tive act  cure  the  evils  which  existed,  be- 
cause the  powers  thus   conferred   had 

78  been  *irregularly  executed.     And  sub- 
sequently,   in    the   case   of  Beloit  v. 

Morgan,  7  Id.  619;  (see,  also,  Sedgw.  on 
Stat,  and  Const.  Law  192,  198,)  the  same 
court  held  that  ratification  by  the  Legisla- 
ture, in  the  case  of  bonds  issued  by  a  cor- 
poration, is  in  all  respects  equivalent  to 
original  authority,  and  cures  all  defects  of 
power,  if  such  defects  existed,   and  all  ir- 


regularities  in   its    execution.     See,    also, 
Sedgw.  before  cited. 

I  have  cited  instances  where  this  power 
has  been  exercised  by  the  British  Parlia- 
ment. Other  instances  might  be  mentioned ; 
but  these  are  sufficient. 

It  is  true  that  Parliament  is  invested  with 
powers  which  do  not  belong  to  the  General 
Assembly  of  Virginia ;  but,  whilst  that  is 
true,  it  does  not,  I  think,  impair  the  force 
of  the  illustration :  for  it  is  assumed  that 
the  Legislature  was  fully  invested  with 
power  to  have  authorized  the  acts  to  be 
done,  and,  not  having  done  so,  the  question 
is,  can  an  after  act  of  ratification  make 
them  valid?  If  ratification  by  Parliament 
gives  validity,  it  seems  to  me  that  the  same 
is  true  as  to  an  act  of  ratification  by  the 
Virginia  Legislature;  because,  in  both 
cases,  it  depends  upon  the  power  of  either 
assembly  to  have  first  authorized  the  act, 
and  not  upon  the  extraordinary  powers  of 
Parliament  which  a  State  Legislature  has 
not.  Parliament  has  no  more  power  to  pass 
a  retroactive  law  than  the  Legislature  of 
Virginia  has,  though  it  has  many  other 
powers  which  the  Legislature  has  not. 

But,  if  it  was  competent  for  the  Legisla- 
ture to  ratify  the  acts  which  had  not  been 
previously  authorized,  and  make  them  valid, 
by  a  retroactive  law,  which  I  am  strongly 
inclined  to  believe,  though  not  necessary  to 
be  decided  in  this  case,  it  cannot  help  the 
appellees,  inasmuch  as  the  decrees  in  ques- 
tion have  not  been  ratified  by  the  act  of  the 
Legislature.  The  act  in  question,  in  e£Pect, 
only  allows  them  to  stand,  provided  neither 
party  applies  to  this  court,  within  a 
79  limited  *time,  and  upon  the  notice 
prescribed,  to  review  them ;  and  upon 
such  application  they  are  reversed.  The 
Enabling  act  does  not  make  valid  the  de- 
crees in  these  causes;  and,  consequently, 
the  question  as  to  the  power  of  the  Legis- 
lature to  ratify  them  is  not  involved. 

From  the  best  reflection  I  have  been  able 
to  give  to  this  motion,  and  for  the  reasons 
given,  I  am  of  opinion  that  it  is  competent 
for  this  court  to  review  the  decrees  in  ques- 
tion, and  that,  therefore,  the  appellees'  ob- 
jection ought  to  be  overruled. 

STAPLES,  J.  I  fully  concur  in  the  opin- 
ion of  my  brother  Christian.  It  would  be 
an  unprofitable  consumption  of  time  for 
me  to  attempt  a  repetition  of  his  admirable 
and  exhaustive  argument.  I  shall  content 
myself  with  presenting  some  views  merely 
supplementary  to  what  has  been  so  well 
said  by  him. 

It  has  been  my  earnest  wish  to  affirm  the 
constitutionality  of  the  act  now  under  con- 
sideration ;  to  find  some  way,  if  possible, 
consistent  with  sound  and  well  established 
principles  of  constitutional  law,  by  which 
the  decisions  of  the  Court  of  Appeals  men- 
tioned in  that  act  might  be  reviewed  by 
this  court ;  not  because  I  have  any  reason 
to  find  fault  with  those  decisions,  or  to  dis- 
trust the  judges  who  rendered  them ;  but  it 
seemed  to  me  to  be  due  to  all  parties  con- 
cerned, they  should  have  an  opportunity  of 
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bringing  their  cases  before  a  court  of  the 
last  resort,  constituted  and  appointed  ac- 
cording to  the  forms  and  requirements  of 
the  constitution  of  Virginia.  Although 
the  right  and  the  duty  of  the  judiciary  to 
expound  legislative  enactments  and  to  apply 
to  them  constitutional  restrictions  cannot 
now  be  questioned,  all  concede  that  the  task 
is  a  delicate  one ;  and  only  to  be  performed 
upon  the  clearest  and  most  convincing 
grounds. 
The  consequence  of  declaring  this  act 
unconstitutional  may  be  serious  injury 

80  to  the  rights  of  suitors  *in  two  causes 
before  this  court.     That  is  the  extent 

of  the  evil  suggested.  The  effect,  however, 
of  a  contrary  decision  will  be  felt  in  all 
classes  of  society,  in  unsettling  the  right 
of  a  vast  number  of  persons,  and  in  pro- 
ducing endless  litigation  and  confusion 
throughout  the  State. 

If  we  are  to  hold  that  the  military  ap- 
pointees of  the  federal  government  occupy- 
ing this  bench  after  the  admission  of  Vir- 
ginia into  the  Union,  were  neither  judges 
de  jure  nor  de  facto,  but  mere  usurpers 
without  color  of  right  or  title,  we  must  so 
hold  with  regard  to  the  incumbents  of  the 
Circuit  and  County  courts,  and  indeed, 
every  other  person  performing  the  duties  of 
a  public  office  in  the  State  subsequent  to 
the  period  mentioned. 

Where  there  is  a  plain  usurpation  of  an 
office  without  any  show  of  title,  the  acts 
of  the  intruder  will  be  undoubtedly  void, 
both  in  relation  to  individuals  and  the 
public.  We  must  therefore  pronounce  every 
decree  of  judges  so  appointed  for  the  sale 
of  property,  null  and  void,;  every  judgment 
for  the  recovery  of  money,  a  nullity ;  every 
sale  made  by  a  sheriff,  a  trespass;  every 
relinquishment  of  dower  ineffectual;  and 
the  imprisonment  of  every  criminal  by  the 
sentence  of  such  courts,  an  illegal  confine- 
ment. It  is  undoubtedly  true,  that  this 
court,  in  expounding  the  constitution  and 
laws,  cannot  yield  to  the  consideration  of 
expediency  nor  look  to  the  consequences 
which  may  flow  from  its  decisions.  But  it 
is  equally  true,  as  was  said  by  Judge  Chase, 
in  ex  parte  Griffin,  in  the  examination  of 
questions  of  this  sort,  great  attention  is 
properly  paid  to  the  argument  from  incon- 
venience. A  construction  which  must  nec- 
essarily occasion  great  public  and  private 
mischief,  must  never  be  preferred  to  a  con- 
struction which  will  occasion  neither  in  so 
great  a  degree,  unless  the  terms  of  the  in- 
strument absolutely  require  such  prefer- 
ence. ' ' 

81  *It  is  insisted,  however,  that  the 
Legislature  has  removed  the  difficul- 
ties apprehended,  by  passing  that  clause  of 
the  Enabling  Act  which  ratifies  and  con- 
firms the  proceedings  of  all  the  courts,  after 
the  admission  of  the  State,  with  the  single 
exception  of  the  Court  of  Appeals. 

But  if  the  incumbents  of  the  various  ju- 
dicial offices  throughout  the  State  were  mere 
intruders,  without  color  of  title,  can  the 
Legislature,  by  subsequent  enactment,  make 
them  judicial  officers?    Can   it   confer   au- 


thority over  persons  and  things  where  none 
existed  under  the  laws  then  in  force?  Can 
it  impart  to  the  unauthorized  act  of  a  mere 
private  person  the  force  and  sanction  of  a 
judicial  sentence  or  decree?  If  an  individ- 
ual, without  color  of  right,  should  under- 
take to  hold  a  court,  empanel  a  jury,  put 
upon  his  trial  a  citizen,  and  condemn  and 
execute  him,  such  an  act  would  be  murder; 
and  no  legislative  authorit3',  in  this  or  any 
other  country,  could  be  justly  invoked  to 
clothe  the  proceeding  with  the  sanctity  of 
a  judicial  decision.  The  Legislature  may 
prescribe  rules  for  the  exercise  of  judicial 
power.  It  may  dispense  with  formalities 
which  do  not  constitute  a  part  of  the  juris- 
diction of  the  court  even  after  the  proceed- 
ings have  been  taken ;  but  it  cannot,  by 
retrospective  laws,  make  valid  proceedings 
had  in  court,  which  were  originally  void 
for  the  want  of  jurisdiction  over  the  par- 
ties. 

If  the  judgments  and  decrees  of  these 
military  tribunals  derive  their  validity  from 
the  Bnabling  Act  alone,  they  are  binding 
on  the  parties,  not  because  they  are  judicial 
sentences,  but  because  they  are  legislative 
sentences,  under  the  form  and  semblance 
of  legislative  enactments.  The  parties 
hold,  not  under  the  decree,  but  under  the 
statute.  If  one  Legislature  may  affirm, 
another  may  disaffirm.  The  next  Legisla- 
ture elected  under  different  auspices,  ani- 
mated by  wholly  different  views  of  public 
policy,  may  repeal  the  Enabling  Act, 
82  ^and  reopen  controversies  which  the 
best  interests  of  society  require  should 
be  considered  forever  settled.  It  is  impos- 
sible to  escape  these  conclusions  and  these 
results,  when  once  we  establish  the  propo- 
sition that  the  military  appointees  in  ques- 
tion were  mere  usurpers — without  color  of 
right — and  that  their  official  acts  have  no 
validity  other  than  that  imparted  to  them 
by  statute. 

Statutes  of  the  British  Parliament  have 
been. cited  and  relied  on.  The  British  Par- 
liament is  omnipotent  in  the  scale  of  polit- 
ical and  judicial  existence,  and  can  mould 
the  constitution  at  pleasure.  **The  power 
and  jurisdiction  of  Parliament  (says  Sir 
Edward  Coke)  is  so  transcendent  and  abso- 
lute that  it  cannot  be  confined,  either  for 
persons  or  causes,  within  any  bounds." 
But  in  this  State  the  Legislature  is  re- 
strained b3'  a  written  constitution,  with 
clear  and  well-defined  boundaries,  separa- 
ting the  co-ordinate  departments,  and  fixing 
their  respective  powers  and  jurisdictions. 
I  am  satisfied,  however,  that  British  history  « 
does  not  furnish  an  instance  in  which  the 
Parliament  has  attempted  an  act  of  the 
kind,  or,  if  attempted,  in  which  it  has  been 
sustained  by  the  courts. 

It  is  clear,  upon  authority  and  reason, 
that  the  military  appointees  of  the  Federal 
government,  discharging  judicial  functions 
in  this  State  after  its  admission,  were 
neither  judges  de  jure  nor  mere  intruders; 
but  that  they  were  judges  de  facto;  and 
their  acts  and  decisions,  as  such,  are  as 
valid  and  binding  upon   third  persons,  and 
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upon  the  parties,  as  if  made  by  courts  of 
constitutional  authority.  These  decisions 
may  not  be  considered  authoritative  as 
judicial  precedents,  but  they  settle  and 
finally  adjudicate  the  matters  in  controversy 
between  the  parties.  Under  them  vested 
rights  have  been  acquired;  they  cannot  be 
impeached  in  any  other  court  upon  grounds 
that  will  not  equallj'  apply  to  the  decrees 
and  judgments  of  judges  de  jure ;  and 

83  *for  all  the  ordinary  purposes  of  so- 
ciety these  appointees  are  to  be  re- 
garded, while  in  the  discharge  of  their 
respective  functions,  as  rightful  and  con- 
stitutional officers.  The^uthorities  in  sup- 
port of  this  proposition  are  abundant  and 
decisive.  It  is  unnecessary  for  me  to  cite 
them ;  that  has  been  fully  done  by  Judge 
Christian. 

If,  immediately  upon  the  admission  of 
the  State,  the  Legislature  had  passed  an 
act  or  resolution  declaring  a  vacancy  in  the 
offices  of  the  judges  of  the  Supreme  court, 
or  that  the  decisions  they  might  make  should 
not  be  respected  and  obeyed ;  or,  indeed,  if, 
before  the  final  adjournment  of  the  court, 
it  had  authorized  this  court  to  rehear  any 
case  decided  during  that  term,  such  an  en- 
actment would  not,  in  my  opinion,  be 
obnoxious  to  any. constitutional  objections. 
But  it  happens  that,  although  the  court  was 
in  session  when  the  State  was  admitted, 
and  continued  in  session  during  the  month 
of  February,  it  does  not  appear  that  any 
action  was  had  on  the  subject  until  the  14th 
February,  when  a  resolution  was  introduced 
into  the  House  of  t)elegates  by  Mr.  Mar- 
shall, instructing  the  Committee  for  Courts 
of  Justice  to  ascertain  and  report  by  what 
tenure  the  then  incumbents  of  the  State 
held  their  offices.  Three  days  thereafter, 
the  committee,  construing  the  resolution  as 
referring  to  the  judges  of  the  Supreme  court 
alone,  reported  that  they  had  had  the  mat- 
ter under  consideration ;  that,  in  their  opin- 
ion, the  Hon.  H.  B.  Burnham,  one  of  the 
judges  of  said  court,  was  not  lawfully  exer- 
cising the  functions  of  a  judge  of  the  Court 
of  Appeals,  but  was  disqualified,  if  for  no 
other  reason,  by  holding  a  military  office 
under  the  Federal  government;  that  they 
deemed  it  inexpedient  to  express  any  opinion 
as  to  whether  or  not  Judges  Willoughby  and 
Dorman  are  lawfully  exercising  the  func- 
tions of  judges  of  the  Court  of  Appeals, 
reserving  the  right  to  respond  further 

84  at     some    future    *time,    if     deemed 
proper,  to  so  much  of   the   resolution 

of  enquiry  as  refers  to  Judges  Willoughby 
and  Dorman.  And  the  committee  recom- 
mended the  adoption  of  a  resolution  declar- 
ing the  office  of  H.  B.  Burnham  vacant. 
Whether  this  resolution  was  adopted  does 
not  distinctly  appear:  it  is  probable  it  was 
not,  as  judge  Burnham  immediately  there- 
after retired  from  the  bench.  It  does  ap- 
pear, however,  that  the  committee  never 
made  any  other  report,  and  that  neither 
branch  of  the  Legislature  took  any  further 
action  in  regard  to  Judges  Willoughby  and 
Dorman ;  and  these  gentlemen  continued 
in    the   discharge   of   their  judicial  duties 


until  the  close  of  the  term,  which  occurred 
on  the  2Sth  day  of  February,  1870.  It  will 
thus  be  seen  that  the  Legislature,  though 
fully  apprized  that  these  military  appointees 
were  holding  over  and  claiming  rightfully 
to  act  as  judges  of  the  Supreme  court,  de- 
clined to  take  any  action,  except  as  to  one 
of  them,  or  even  to  intimate  an  opinion 
that  the  others  were  illegally  and  improperly 
assuming  the  functions  of  Virginia  judges. 
A  stronger  tacit  permission  to  the  two  re- 
maining judges,  to  continue  in  the  exercise 
of  their  judicial  functions,  could  not  be 
given  by  the  General  Assembly  of  Virginia. 
It  was  so  understood  by  the  judges  them- 
selves, by  parties  having  cases  before  the 
court,  and  by  the  public  generally.  This 
was  true,  not  merely  with  reference  to  the 
judges  ot  the  supreme  court,  but  with  refer- 
ence to  all  the  military  appointees  through- 
out the  State.  The  salus  populi,  the  peace 
and  good  order  of  society,  the  protection  of 
public  and  private  interests,  required  their 
continuance  in  office  until  proper  successors 
could  be  legally  appointed  or  elected  and 
qualified.  The  public  voice  generally  ap- 
proved the  policy,  and  in  most  of  the  coun- 
ties, judges  and  justices  held  their  respective 
courts,  rendered  decrees  and  judgments, 
ordered  sales  of  property,  issued  executions, 

convicted  and  imprisoned   offenders, 
85        and  did  all  *such  acts  and   exercised 

such  functions  as  rightful  courts  may 
perform.  Every  consideration  of  a  sound 
and  enlightened  public  policy  requires  that 
we  should  attach  to  the  acts  and  judicial 
decisions  of  these  officers,  the  faith  and 
verity  due  to  all  courts  of  record,  until  re- 
viewed and  reversed  in  the  mode  prescribed 
by  the  general  laws  applying  to  such  cases. 
The  same  rules  and  principles  of  con- 
struction must  apply  to  the  judges  of  the 
Supreme  Court  of  Appeals.  That  court, 
having  adjourned  without  action  by  the 
Legislature,  and  there  being  no  general 
laws  prescribed  for  rehearing  or  renewing 
the  decrees  and  judgments  of  such  court 
after  the  term  is  ended,  the  parties  inter- 
ested in  them  acquired  thereby  vested 
rights,  of  which  they  cannot  be  divested 
by  special  enactments  of  a  retrospective 
character.  That  it  is  not  constitutionally 
competent  for  the  legislative  department, 
by  retroactive  laws,  to  authorize  courts  to 
rehear  adjudicated  cases,  is  well  settled  by 
numerous  decisions.  To  use  the  language 
of  an  eminent  writer,  "If  the  Legislature 
cannot  indirectly  control  the  acts  of  the 
courts  by  requiring  of  them  a  construction 
of  the  law  according  to  its  own  views,  it  is 
very  plain  it  cannot  do  so  directly,  by  setting 
aside  their  judgments,  compelling  them  to 
grant  new  trials,  ordering  the  discharge  of 
offenders,  or  directing  what  particular  steps 
shall  be  taken  in  the  progress  of  a  judicial 
inquiry."  Cooley's  Constitutional  Limita- 
tions, p.  95. 

In  this  State  there  are  limitations  upon 
the  powers  of  the  Legislature,  in  addition 
to  those  contained  in  positive  restrictive 
clauses  of  the  constitution.  These  limita- 
tions  result   from   the  division  of  powers 
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among  the  seyeral  departments — leg'islative. 
executive  and  judicial.  It  was  never  in- 
tended that  either  should  perform  an  act 
within  the  constitutional  province  of  the 
other.  As  the  judiciary  cannot  leg'islate, 
so  neither  can   the  legislative  depart- 

86  ment  do  any  act  of  a  judicial  'nature. 
Such  an  act  is  as  clearly  a   violation 

of  the  spirit  of  the  constitution  as  though 
that  instrument  had  declared,  in  express 
terms,  that  the  legislature  shall  not,  in  any 
case,  exercise  judicial  powers.  And  so  it 
is  well  settled,  that  a  statute  empowering  a 
court  to  review  the  decisions  of  another 
court,  in  cases  not  provided  for  by  the  gen- 
eral laws  on  the  subject,  is  legislation  of  a 
judicial  character,  and  directly  infringes 
upon  the  peculiar  and  appropriate  functions 
of  the  judiciary.  The  reason  is  obvious. 
A  judicial  act  is  a  determination  of  the  ex- 
isting law  in  regard  to  something  already 
done.  A  legislative  aCt  is  a  rule  prescribed 
for  the  regulation  of  future  controversies 
controlled  by  its  provisions.  It  has  been 
decided,  in  numerous  cases,  that  a  statute 
granting  or  authorizing  courts  to  grant  a 
new  trial,  is  in  the  nature  of  a  judicial 
sentence  or  decree,  retrospective  in  its 
operation,  taking  away  vested  rights,  and 
therefore  null  and  void.  And  so  an  act 
granting  a  right  of  appeal  where  it  had 
been  lost  by  lapse  of  time,  is,  for  the  same 
reason,  unconstitutional  and  void. 

In  Burch  v.  Newberry,  10  N.  York  R.  374, 
the  Court  of  Appeals,  in  discussing  a  statute 
of  the  kind  says,  **Thus  situated,  the  Leg- 
islature interfered,  not  to  prescribe  a  rule 
for  all  future  cases,  but  to  provide  a  new 
remedy  for  the  benefit  of  a  class  of  persons 
to  obtain  a  rehearing  by  appeal,  in  suits  in 
which  decrees  had  been  made  and  become 
final  against  them,  where  the  right  to  a 
rehearing  at  the  time  not  only  existed,  but 
had  been  previously  and  intentionally 
abandoned,  and  thereby  not  only  to  impose 
upon  the  party  in  whose  favor  the  decree 
was  made,  the  expense  and  inconvenience 
of  another  hearing,  but  to  subject  all  his 
rights  and  claims  in  the  matters  in  contro- 
versy, which  had  been  determined  and  be- 
come vested  and  absolutely  fixed  by  the 
law  then  in  force,  to  the  uncertainty  of 
future  litigation,    to  be  lost  or  saved, 

87  as  accident  and  opinion  might  *after- 
wards   happen    to  injure  or  befriend 

him.  Chancellor  Kent,  in  1  Kent  Com. 
page  455,  declares  that  a  retrospective  stat- 
ute affecting  and  changing  vested  rights, 
is  very  generally  considered  in  this  country 
as  founded  on  unconstitutional  principles, 
and  consequently  inoperative  and  void. '  *  It 
is  useless  to  multiply  authorities  upon  this 
point.  They  are  well  known  to  the  profes- 
sion and  to  the  courts,  and  almost  univer- 
sally recognized  and  approved  in  every 
country  under  the  direction  and  control  of 
an  enlightened  jurisprudence. 

The  principles  settled  by  all  the  cases, 
apply  with  as  much  reason  to  the  decisions 
of  de  facto  judges,  as  to  judges  holding  by 
unquestioned  title  under  legal  and  valid 
appointments.       The     reasons     apply     as 


strongly  in  the  one  case  as  in  the  other. 
There  can  be,  in  the  nature  of  things,  no 
substantial  distinction.  In  either  case  the 
statute  is  retroactive  in  its  operation ;  and 
takes  away  vested  rights;  and  vacates  de- 
crees and  judgments  which,  but  for  such 
enactment,  could  never  be  impeached.  In 
the  examination  of  decrees  and  judgments 
of  courts,  where  the  tribunal  has  jurisdic- 
tion over  the  parties  and  the  subject  matter, 
no  enquiry  into  the  title  of  the  judge  is 
ever  permitted,  further  than  to  ascertain 
that  he  is  not  a  mere  intruder,  but  acting 
under  color  of  a  legal  appointment.  That 
being  Ascertained,  the  validity  of  the  decree 
or  judgment  in  question  is  vested  and  set- 
tled by  the  rules  and  principles  applicable 
to  the  sentences  of  any  other  judicial  tri- 
bunal. In  Blackwell  on  Tax  Titles,  it  is  said 
that  neither  the  title  of  an  ofiicer  de  facto, 
nor  the  validity  of  his  acts  as  such,  can  be 
indirectly  called  in  question  in  a  proceeding 
in  which  he  is  not  a  party.  The  effect  of 
this  rule  is  to  render  the  acts  of  an  officer 
de  facto  as  valid  and  effectual  as  though  he 
was  an  officer  de  jure.  The  interests  of 
the   community    imperatively   require    the 

adoption  of  such  a  rule."  The  only 
88        appropriate  *mode  of  testing  his  title 

is  by  an  information  in  the  nature  of 
a  writ  of  quo  warranto,  in  which,  after 
notice  and  an  impartial  hearing,  he  will  be 
ousted  from  the  office,  if  it  turn  out  that 
he  has  been  exercising  official  functions 
without  the  warrant  of  law.  Until  then  he 
holds  the  office  by  the  sufferance  of  the 
State;  and  the  silence  of  the  government 
is  construed  by  the  courts  as  a  ratification 
of  his  acts ;  which  is  equivalent  to  a  pre- 
cedent authority."  At  the  time  of  the 
enactment  of  the  proviso  now  under  consid- 
eration, the  court  having  adjourned  and 
the  term  ended,  the  parties  in  whose  favor 
the  decisions  were  rendered  had  obtained 
decrees  or  judgments  which  were  final  in 
their  character — a  complete  adjudication  of 
the  matters  in  controversy.  Their  title  to 
the  property  or  money  adjudged  them  was 
indefeasible,  and  could  not  be  impeached 
by  any  laws  then  in  force.  The  effect  of 
the  proviso  is  to  vacate  those  decrees  or 
judgments;  to  reopen  them  for  a  reconsid- 
eration and  adjudication,  upon  the  merits, 
by  this  court;  and  '4o  subject  all  their 
rights  and  claims  in  the  matters  in  contro- 
versy to  the  uncertainty  of  future  litigation, 
to  be  lost  or  saved  as  accident  and  opinion 
might  afterwards  happen  to  injure  or  be- 
friend them." 

Whatever  may  be  said  of  the  decisions 
sought  to  be  reviewed,  it  is  far  better  they 
should  be  considered  and  treated  as  final  ad- 
judications of  the  matters  In  controversy, 
than  that  they  should  be  opened  by  the  ex- 
ercise of  doubtful,  if  not  dangerous  powers. 
It  is  better  for  us  all ;  better  for  the  repose 
of  society,  the  protection  of  property  and 
the  happiness  of  the  people,  that  all  the 
yaist  and  varied  controversies  growing  out 
of  the  bloody  struggle  in  which  we  were 
involved,  shall  be  adjusted  as  speedily  as 
possible,  and  pass  forever   from   the   arena 
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of    political  and  judicial  discussion. 

89  *M0NCURE:,  p.    I  concur  in  the  re- 
sult of  the  opinion  of  Judge  Anderson, 

and  in  most,  if  not  all,  of  the  views  pre- 
sented by  him ;  but  as  other  judges  have 
delivered  opinions  in  these  cases  differing 
from  that  of  Judge  Anderson,  it  may  be 
proper  for  me  to  say  something  more  in 
explanation  of  my  views  of  the  question 
involved. 

I  concur  in  most  of  the  principles  laid 
down  in  the  opinions  of  Judges  Christian 
and  Staples,  which  are  no  doubt  fully  sus- 
tained by  the  many  authorities  they  have 
adduced  in  support  of  them.  I  differ  from 
them,  only  or  mainly,  in  the  application 
they  have  made  of  those  principles  to  these 
cases. 

The  question  in  these  cases  is,  not  as  to 
the  effect  of  an  official  act  of  a  judge  or 
other  officer  de  facto  in  the  course  of  a 
peaceful  administration  of  a  government 
de  jure ;  or  of  a  judge  or  other  officer,  de 
jure  or  de  facto,  in  the  course  of  adminis- 
tration of  a  government  de  facto — such  offi- 
cer claiming  authority  to  act  under  color  of 
an  appointment  by  such  government.  In 
such  a  case  there  may  be,  and  I  think  are, 
good  reasons  for  giving  to  the  official  act 
of  such  a  person,  so  far  as  the  public  is 
concerned,  all  the  effect  of  an  official  act  of 
an  officer  de  jure  of  a  government  de  jure. 

But  the  question  here  is,  as  to  the  effect 
of  an  official  act  of  a  judge  or  other  officer 
appointed  by  the  military  commander  of 
Virginia,  while  the  State  was  under  the 
military  power  of  congress,  such  act  being 
done  after  such  military  power  had  ceased 
to  exist,  and  after  the  new  constitution,  had 
taken  full  effect,  but  before  the  government 
was  fully  organized  under  the  constitution 
— that  is,  before  there  was  in  existence  any 
agency  of  the  new  government  authorized 
to  perform  such  act. 

Had  the  I^egislature,  convened  to  organize 

the  government  under  the  new  constitution, 

the    right   to  say  what   should  be  the  legal 

effect  of  such  an  act  of  such  an  officer  under 

such  circumstances,   and  therefore  to 

90  '^say  that  the  judgments  of  the  acting 
Supreme  Court  of  Appeals,  during  the 

period  aforesaid,  should  be  so  far  subject  to 
the  supervision  and  control  of  the  Supreme 
Court  of  Appeals,  organized  under  the  new 
constitution,  as  that  the  latter  may  grant  a 
rehearing  of  any  of  the  cases  in  which  such 
judgments  were  rendered,  provided  applica- 
tion should  be  made  therefor  within  six 
months  after  the  organization  of  the  said 
court,  and  upon  twenty  days'  notice  to  the 
adverse  party?  In  other  words:  Is  that 
part  of  the  Enabling  Act  which  provides 
for  that  object  constitutional  or  not? 

That  so  much  of  the  act  as  declares  all 
such  acts  of  such  officers  valid  and  binding, 
with  that  exception,  is  not  only  constitu- 
tional, but  wise  and  proper,  is  admitted  on 
all  hands.  To  that  extent,  all  admit  that 
it  is  a  wholesome  and  a  healing  act. 

That  so  much,  also,  of  that  act  as  pro- 
vides other  afirents  than  those  officers  to 
perform,  in  future,  the  duties  of  office  until 


agents  could  be  elected  or  appointed  under 
the  constitution  to  do  so,  is  constitutional, 
was  decided  by  this  court  in  the  late  cases 
of  Dyer  v.  EHyson,  and  Bell  v.  Chahoon, 
and  is,  therefore,  res  adjudicata. 

And  it  only  remains  to  enquire.  Whether 
so  much  of  that  act  as  contains  the  exception 
aforesaid  is  constitutional? 

It  is  argued  that  that  portion  of  the  act 
is  unconstitutional,  because  the  judges 
whose  judgments  are  sought  to  be  reheard 
were,  when  they  rendered  them,  at  least  dc 
facto  judges ;  that  the  judgments  of  a  de 
facto  judge,  like  the  acts  of  any  other 
de  facto  officer,  are  as  valid  and  binding 
as  the  judgments  or  acts  of  a  judge  or  other 
officer  de  jure ;  that,  to  grant  a  new  trial  of 
a  case  in  which  a  judgment  has  been  ren- 
dered, is  a  judicial  act,  which  the  L^egisla- 
ture  has  no  constitutional  power  to  perform ; 
and  that,  therefore,  the  Legislature  had  no 
constitutional  power  to  authorize  the 
91  Supreme  Court  *of  Appeals,  as  now 
organized,  to  grant  a  new  trial  of  a 
case  decided  by  the  Military  Court  of  Ap- 
peals after  the  new  constitution  took  effect, 
and  before  the  present  court  was  organized. 

A  great  deal  has  been  said — and  very 
forcibly  and  justly  said — about  the  conven- 
ience and  necessity  of  there  being  always 
some  person  to  perform  the  duties  of  every 
office  necessary  to  the  due  administration 
of  the  government;  and  therefore,  it  is 
argued,  that  it  was  the  duty  of  the  incum- 
bents in  office,  when  the  new  constitution 
took  effect,  to  continue  to  perform  the  duties 
of  their  offices  until  other  persons  were  duly 
appointed  and  qualified  to  take  their  places. 

I  admit  that  it  was  proper  for  these  in- 
cumbents to  continue  to  perform  all  such 
duties  of  office  as  the  public  good  required 
to  be  performed  before  the  appointment  and 
induction  of  officers  under  the  new  consti- 
tution; and  that  it  was  the  duty  of  the 
Legislature  to  confirm  their  acts  if  they 
required  confirmation,  as  was  done  by  the 
Enabling  Act. 

But  had  not  the  Legislature  constitutional 
power,  according  to  their  discretion,  to 
confirm  or  to  disaffirm  those  acts,  or  to 
confirm  them  sub  modo  only? 

I  think  they  had ;  whether  these  officers 
be  regarded  as  de  jure  or  de  facto  officers, 
or  as  mere  usurpers ;  which  I  think  is  per- 
fectly immaterial;  unless  they  were  consti- 
tutional officers — a  question  which  I  will 
presently  notice. 

The  Legislature,  with  the  exception 
aforesaid,  confirmed  those  acts,  and  nobody 
doubts  the  propriety  of   such   confirmation. 

A  power  to  confirm,  seems  to  involve, 
necessarily,  a  power  to  disaffirm ;  or  to  con- 
firm sub  modo  only. 

So  far  as  the  question  involved  in  these 
cases  is  concerned,  there  was  a  confirmation 
sub  modo.  That  is,  the  judgments  of  these 
military  appointees,  rendered  after  the  ces- 
sation of  the  power  which  appointed 
92  them,  *were  confirmed;  subject  only 
to  a  power,  given  to  the  Supreme  Court 
of  Appeals  organized  under  the  new  con- 
stitution, to  grant  a  rehearing  by  that  court, 
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on  motion  or  petition  made  upon  twenty 
days'  notice  to  the  adverse  party,  and  within 
six  months  after  the  or^^anization  of  said 
court. 

Is  not  this  part  of  the   act  constitutional? 
is  the  only  question  we  now  have  to  decide. 

Whether  it  be  wise  or  not,  whether  it  would 
not  have  been    better  to  have  confirmed, 
unconditionally, all  the  judgments  aforesaid, 
is  not  the'  question  we  have  before  us.     We 
may  well  conceive  the  motive  which  induced 
the  Leg^islature  to  confirm  these  judgments 
as  they  did,  subject  to  a*  restricted  right  of 
rehearing,    as   aforesaid.     So  limited    was 
the  sphere  of  selection  of  persons  to  fill  the 
civil  offices  under  the  military  government, 
especially    during   the   latter   period   of  its 
existence,    that  it  was   impossible   to  find 
persons  competent  in  all  cases  for  that  pur- 
pose.    And    the   consequence   was,  that  in 
many  cases,  probably   without   the  fault  of 
the  military  commander,  civil   offices  were 
filled  with  incumbents  wholly  unfit  and  un- 
worthy   to   fill   them.     This  inconvenience 
and  mischief  was  seriously  felt,  especially 
in  regard  to  judicial  offices,  which  ought  to 
be   filled,    if    possible,    tyith    men    of    the 
greatest  learning   and  virtue.     That  some 
unfit  appointments  to   these   offices   should 
have  been  made,    under  the   circumstances 
before    stated,    was  naturally  to  have  been 
expected,    and    was  no  doubt  unavoidable. 
Among  the  offices  filled  by  appointments  of 
the  military    commander,    were   the  offices 
of  the  three  judges  of  which   the    Supreme 
Court  of  Appeals  then  consisted.     The  three 
judges,  thus   appointed,    entered   upon   the 
performance  of  their  offices,  and  continued 
to  perform  them  after  the  military  govern- 
ment ceased  to  exist,  down  to  the  period  of 
the  organization  of  the  court  under  the  new 
constitution,  except  that,  at  the   July 
93       term  of  the  court  preceding  *such  or- 
ganization, the  court  declined  further 
to   act,    in    view   of   the  fact  that  the  new 
constitution  had  been  adopted  by  the  voters, 
and   was  expected  soon  to  be  approved  by 
Congress  and  put  into  operation,  when  there 
would    be   a    Supreme  Court  of  Appeals  or- 
ganized under  it ;  and  except,  also,  that  the 
office  of  the  president   of  the  court  was  de- 
clared   by   the  Legislature  to  be  vacant,  in 
consequence  of   the   fact   that   the   late  in- 
cumbent of  the   office,    under  military   ap- 
pointment, at  the  same    time  held  an  office 
under  the  government  of  the  United  States. 
Why  this  court,    after  having  declined    in 
July  further  to  act  as  such,   because  it  was 
probable    that    the   new  constitution  would 
soon  be  approved  by  Congress  and  put  into 
operation,  yet  consented  to  act,  and  did  act, 
six  months  thereafter,    when  the  new  con- 
stitution had  been  so  approved  and  was  in 
operation,  and  even   after   the   LrCgislature 
had    been    convened,    and    was  actually  in 
session,  engaged  in  organizing  the  govern- 
ment under  that  constitution,  is  a  question 
which  I  cannot  answer,  but  which,  however, 
is  not  material  to  the  one  we  have  to  decide. 

I  do  not  mean  to  say  or  insinuate  that 
either  of  the  three  judges  of  this  court, 
appointed  b3'  the   military,  was  not  a  com- 


petent judge  or  worthy  man,  or  was  in- 
fluenced by  unworthy  motives  in  continuing 
to  act  as  aforesaid,  or  that  their  doing  so 
was  an  act  of  impropriety.  I  will  sa}?  this 
much  at  least,  in  justice  to  their  capacity, 
that  I  have  had  occasion  to  examine  their 
opinions  in  at  least  one  important  case, 
and  those  opinions  seemed  to  me  to  be 
marked  by  much  learning  and  ability.  I 
have  no  reason  to  believe  that  they  were 
not  gentlemen  of  integrity^  also,  and  they 
may  have  been  well  qualified  and  fitted  in 
every  respect  for  the  judicial  office.  At  all 
events,  I  doubt  not,  they  were  as  well  qual- 
ified and  fitted  for  that  office  as  any  persons 
who  could    have    been   obtained   to   fill   it, 

under  the  circumstances. 
94  *I  state  these  facts  as  part  of  the 
surrounding  circumstances  under  which 
the  Enabling  act  was  passed.  The  doubts 
and  difficulties  which  induced  the  passage 
of  that  act,  and  which  were  intended  thereby 
to  be  settled,  are  fully  and  strongly  set 
forth  in  its  preamble.  It  confirms  all  the 
official  acts,  otherwise  valid,  of  the  incum- 
bents of  office  when  the  constitution  took 
effect,  which  were  thereafter  performed, 
except  that  in  regard  to  judgments  of  the 
court  of  last  resort,  it  gives  to  the  Supreme 
Court  of  Appeals,  organized  under  the  new 
constitution,  a  right  of  super^'ision  and 
control  as  aforesaid.  I  think  this  was  not 
an  unreasonable  precaution  and  safeguard 
against  injustice,  looking  to  all  the  circum- 
stances of  the  case,  supposing  the  Legisla- 
ture had  power  to  enact  it.  Suppose  the 
judges  had  been  incompetent  or  corrupt,  as 
they  might  have  been  for  aught  the  Legis- 
lature knew,  having  been  appointed  under 
such  unfavorable  circumstances.  Suppose 
they  had  been  bribed  to  render  an  unjust 
and  illegal  judgment.  Was  the  Legislature 
to  permit  that  judgment  to  stand  irreversi- 
ble, as  the  judgment  of  a  court  of  last 
resort,  or  was  it  not  proper  to  provide  the 
means  of  preventing  such  injustice? 

The  Legislature  thought  it  best  to  adopt 
the  provisos  contained  in  the  second  section 
of  the  act ;  and  I  cannot  say  that  they  acted 
unwisely  in  so  doing.  .But  whether  they 
did  or  not,  cannot  affect  the  validity  of 
their  act  if  they  had  the  constitutional 
power  to  enact  it ;  and  the  only  question, 
therefore,  is.  Had  they  such  power? 

The  Legislature  represents  the  sover- 
eignty of  the  State,  except  so  far  as  they 
are  limited  by  the  constitution.  A  law 
enacted  by  them  is  presumed  to  be  consti- 
tutional until  the  contrary  is  plainly  made 
to  appear.  So  much  has  been  said  in  this 
case  by  other  judges  on  this  subject,  that 
it  is  needless  to  say  more.  The  question, 
.then,  is,  are  the  provisos  of  the  sec- 
95  ond  section  ^plainly  unconstitutional? 
If  it  be  a  question  of  doubt  merely, 
we  all  agree  that  such  doubt  must  be  solved 
in  favor  of  the  validity  of  the  law. 

I  am  of  opinion  that  they  are  not,  plainly, 
unconstitutional. 

It  is  contended  that  they  are :  1st,  because 

the  judges  in  office  when  the  military   gov- 

\  ernment  ceased  to  exist,  continued  in  office, 
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under  the  second  section  of  the  schedule  of 
the  constitution,  until  the  organization  of 
the  judicial  department  of  that  constitution. 
And  2ndly,  that  the  second  section  of  the 
enabling  act,  so  tar  as  it  confers  power  on 
the  Supreme  Court  of  Appeals  to  be  orga- 
nized under  the  constitution,  to  supervise 
and  control  the  judgments  of  the  Court  of 
Appeals  at  the  term  thereof  commencing 
on  the  11th  day  of  January,  1870,  is  a  judi- 
cial act  which  the  Legislature  is  prohibited 
by  the  constitution  to  perform. 

First.  Did  the  judges  in  office  when  the 
military  government  ceased  to  exist,  con- 
tinue in  office  by  virtue  of  the  second  section 
of  the  schedule,  until  the  organization  of 
the  judicial  department  of  the  constitution? 
If  they  did,  then  the  judgments  rendered 
during  that  period  by  courts  constituted  of 
such  judges,  have  the  same  efficacy  with 
judgments  rendered  by  any  other  constitu- 
tional court ;  and  the  question  would  arise, 
whether  the  Legislature  had  power  to  sub- 
ject the  judgment  of  a  constitutional  Court 
of  Appeals,  organized  or  continued  under 
the  schedule,  to  the  supervision  and  control 
of  the  Supreme  Court  of  Appeals  organized 
under  the  constitution,  both  courts  being, 
in  that  view,  constitutional  courts.  So  far 
as  it  may  be  necessary  to  notice  that  ques- 
tion, it  will  be  noticed  when  I  come  to  con- 
sider the  second  ground  of  objection  above 
stated. 

That  the  powers  of  all  the  officers  of  the 
military  government  of  Virginia  ceased  to 
exist  when  that  government  ceased,  may 
be  considered,  I  suppose,  as  res  adjudicata. 
Dyer  v.  EUyson,  and  Bell  v.  Chahoon, 
96  ubi  *supra.  After  that  period,  they 
could  only  be  officers  of*  the  State,  if 
officers  at  all,  and  to  the  extent  to  which 
they  ma3'  be  such  officers.  And  they  must 
have  derived  all  the  powers  they  possessed 
from  the  laws  of  the  State,  written  or  un- 
written ;  that  is,  from  the  constitution  or 
statutes  of  the  State,  or  the  common  law 
still  remaining  in  force  therein. 

It  is  not  pretended  that  they  derived  any 
powers  from  any  statute  law  as  contradis- 
tinguished from  the  constitution.  Did  they 
derive  any  and  what  powers  from  the  con- 
stitution of  the  State  or  the  common  law 
thereof? 

If  they  derived  any  from  the  constitution, 
it  was  only  under  the  second  section  of  the 
schedule  before  mentioned;  and  whether 
they  did  or  not  derive  any  from  that  source, 
is  a  question  I  will  presently  consider.  I 
will  now  consider  whether  they  derived  any 
and  what  powers  from  the  common  law. 

I  think  it  very  clearly  appears,  as  was 
shown  and  held  in  the  cases  before  cited, 
and  is  also  fully  shown  in  the  opinion  of 
Judge  Anderson  in  this  case,  that  the 
framers  of  the  constitution  not  only  did  not 
provide  that  the  then  incumbents  of  office 
should  continue  to  perform  the  duties  of 
their  offices  until  their  successors  should  be 
appointed  and  qualified;  but,  on  the  con- 
trary, intended  to  vacate  all  the  offices, 
leaving  them  to  be  filled  by  the  Legislature, 
or  as  the  legislature  might  provide.     If  this 


be  so,  it  may  be  difficult  to  maintain  that 
the  incumbents  of  office  could  continue  to 
perform  any  of  the  duties  of  office  in  virtue 
of  the  principles  of  the  common  law ;  which, 
so  far  as  would  be  applicable  to  this  ques- 
tion, might  seem  in  that  view  to  be  abro- 
gated. 

Supposing  those   principles,    in  their  ap- 
plication to  this  question,  not  to  have  been 
abrogated,  I  presume  that  the  utmost  extent 
to  which  they  can  go  is,  to  make   valid   all 
official  acts  performed  by  the  military 

97  appointees,  *after  the  "cessation  of 
the  military  power,  which  public  ne- 
cessity or  convenience  required;  subject  to 
such  modification  as  the  Legislature  might 
choose  to  prescribe. 

Certainly  there  were  some  offices,  the 
duties  of  which  were  required  by  public 
necessity  or  convenience  to  be  performed, 
down  to  the  period  of  their  being  filled  by 
persons  appointed  and  qualified  under  the 
constitution ;  and  in  such  cases  it  was  un- 
doubtedly proper  for  the  old  incumbents  to 
continue  to  perform  these  duties  till  that 
period.  Whether  such  necessity  or  conven- 
ience required  the  three  military  judges 
of  the  Court  of  Appeals  to  continue  to  hold 
that  court  and  hear  and  decide  causes,  after 
the  State  had  been  fully  restored  to  her 
sovereignty,  and  when  her  Legislature  was 
in  session,  and  expected  soon  to  appoint 
the  five  judges  of  that  court  under  the  con- 
stitution, is  at  least  a  very  doubtful  ques- 
tion, though  I  do  not  at  all  doubt  the  bona 
fides  of  their  action  in  this  respect. 

But,  however  that  may  be,  it  seems  to 
me  most  obvious,  upon  principle,  that  the 
official  acts  of  persons  thus  holding  over 
and  acting,  after  their  powers,  derived  from 
their  original  appointments,  had  ceased, 
were  subject  to  the  will  of  the  sovereignty 
of  the  State,  and  to  the  supervision  and 
control  of  the  Legislature,  which  is  the 
representative  of  that  sovereignty,  save 
only  to  the  extent  to  which  it  may  be  re- 
stricted by  the  constitutio^i.  These  persons 
were  certainly  not  express  agents  of  the 
State,  even  if  they  could  be  agents  at  aH, 
in  the  face  of  a  manifest  intention  of  the 
convention  that  their  offices  should  be  va- 
cated. They  could  at  most  be  but  implied 
agents,  from  the  necessity  of  the  case,  and, 
to  the  extent  of  that  necessity,  subject,  of 
course,  to  the  supervision  and  control  of 
the  Legislature,  as  before  stated,  which 
could,  as  it  did,  declare  the  extent  to  which 
their  past  acts  should  be  effectual,  and 
prescribed  the  terms  on   which  they, 

98  or  some  of  *them,   might  continue  to 
act,  until   their  successors   should  be 

appointed  and  qualified.  The  period  during 
which  any  such  implied  agency  could  exist, 
was  very  brief,  being  between  the  time 
when  the  constitution  took  effect  and  the 
time  when  the  offices  might  be  filled  under 
the  constitution,  or  the  time  when  they 
might  be  temporarily  filled  earlier  by  pro- 
vision of  the  Legislature. 

Now,  it  is  not  necessary  to  decide  in  this 
case,  whether  the  official  acts  of  these  im- 
plied agents  required  express  confirmation 
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by  the  Leg-i stature  to  make  them  valid. 
Perhaps  they  would  have  become  valid,  ab 
initio,  by  acquiescence  of  the  State  after- 
wards, and  the  failure  of  the  Legislature  to 
repudiate  them,  might  have  been  considered 
as  conclusive  evidence  of  such  acquiescence. 
Or,  perhaps,  they  were  valid,  ab  initio, 
unless  and  until  expressly  disaflfirmed  by 
the  L#egislature  at  its  first  session  under 
the  constitution. 

However  this  may  be,  I  think  the  L^egis- 
lature  had  power  to  declare  whether  it  would 
accept  for  the  State  the  agency  of  these 
military  incumbents  in  performing  the 
duties  of  their  offices  after  the  military 
power  had  ceased,  and  to  what  extent,  and 
on  what  terms  such  acts  should  be  valid ; 
and,  therefore,  that  it  had  power  to  pass 
the  Enabling  act,  including  the  provisos  of 
the  second  section,  subjecting  the  judg- 
ments of  the  military  Court  of  Appeals, 
after  the  constitution  took  effect,  to  the 
supervision  and  control  of  the  Supreme 
Court  of  Appeals  to  be  organized  under  the 
constitution,  unless  the  military  judges 
were  continued  in  office  by  the  second  sec- 
tion of  the  schedule  to  the  constitution,  a 
Question  Which  I  will  presently  have  occa- 
ion  ag'ain  to  advert,  assuming,  for  the 
purpose  of  this  branch  of  my  enquiry,  that 
there  was  no  such  continuance.  The  I^egis- 
lature  had  power  to  declare,  as  it  did,  in 
regard  to  these  judgments,  that  they  shall 
stand,  unreversed  and  irreversible,  unless, 
within  six  months  after  the  organiza- 
99  tion  *of  the  Supreme  Court  of  Appeals, 
a  motion  or  petition  for  a  rehearing 
should  be  made  by  any  party,  upon  twenty 
days'  notice  to  the  opposite  party,  in  which 
case  a  rehearing  may  be  granted,  and  such 
judgment  set  aside,  and  annulled  or  affirmed, 
as  to  said  Supreme  court  may  seem  right 
and  proper. 

And  now  I  resume  the  enquiry,  whether, 
by  the  second  section  of  the  schedule,  the 
three  military  judg'es  of  the  Court  of  Ap- 
peals, in  office  when  the  constitution  took 
effect,  were  continued  in  office  until  the  or- 
ganization of  the  judicial  department  of  the 
constitution. 

If  they  were  so  continued,  it  can   only  be 
because  the  court   was  continued,    and   be- 
cause the  continuance  of  the  court  necessa- 
rily operated  a  continuance  of  the  judges  in 
office — I   say    necessarily,   because,   if  such 
necessity    does   not  exist,  the  argument  is 
irresistible  to  show  that  the   framers  of  the 
constitution  intended  to  vacate  all  judicial, 
as  well  as  other  offices  of  the   State,    when 
that  instrument  took  effect.     The   same  ar- 
gument which  applies   to  other  offices,  ap- 
plies with   at   least    equal,    if   not   greater 
force,  to  judicial   offices.     So  much   has  al- 
ready been  said  in   this  opinion,  and  better 
said  in  the  opinion  of  Judge   Anderson,  on 
this   subject,    that  I  will  say  no  more,    but 
will  proceed  to  consider  whether  the   neces- 
sary  effect   of   the   second    section    of   the 
schedule    was   to  continue   these  judges  in 
office. 

A  court  may  exist  without   the  existence 


of  a  judge  of  such  court.  A  court  does  not 
cease  to  exist  when  and  because  the  office 
of  judge  of  such  court  is  vacated  by  death, 
resignation,  amotion  from  office,  removal 
from  the  State,  or  otherwise.  It  was  cer- 
tainly competent  for  the  convention  to  con- 
tinue in  existence  the  court,  as  organized 
under  the  old  constitution,  until  the  organi- 
zation of  the  judicial  department  under 
the  new  constitution,  without,  at  the  same 
time,  continuing  in  office  during  that  period, 
the  judges  who  were   in   office   when 

100  *the    new    constitution     took    effect. 
Suppose,  for  instance,  the  convention, 

after  saying,  as  thev  did,  in  the  2d  section 
of  the  schedule:  **The  several  courts,  ex- 
cept as  herein  otherwise  provided,  shall 
continue  with  the  like  powers  and  jurisdic- 
tion, both  in  law  and  in  equity,  as  if  this 
constitution  had  not  been  adopted,  and  until 
the  organization  of  the  judicial  department 
of  this  constitution,*'  had  added  these 
words:  '*but  the  offices  of  judges  of  the  said 
courts  shall  be  deemed  vacant  until  filled  in 
the  mode  prescribed  by  law,"  or  **by  the 
old  constitution."  Could  there  be  any 
doubt  as  to  the  propriety  of  these  words, 
and  their  perfect  consistency  with  the  lan- 
guage used  before ;  or  as  to  the  power  of 
the  convention  so  to  continue  the  existence 
of  the  court?  I  think  not.  The  Court  of 
Appeals  as  organized  under  the  old  consti- 
tution— I  mean  that  of  Alexandria — con- 
sisted of  three  judges,  any  two  of  whom 
might  hold  a  court.  The  Court  of  Appeals 
to  be  organized  under  the  new  constitution 
was  to  consist  of  five  judges,  any  three  of 
whom  might  hold  a  court.  The  convention* 
may  well  have  intended,  by  the  language 
used  in  the  2d  section  of  the  schedule,  to 
continue  the  organization  of  the  court  under 
the  old  constitution  until  the  organization 
of  the  court  under  the  new  constitution, 
without,  at  the  same  time,  continuing  the 
existing  judges  of  the  court  in  office,  but 
leaving  the  vacant  offices  to  be  filled,  if 
necessary  or  deemed  proper,  in  the  mode 
prescribed  by  the  old  constitution,  or  such 
other  mode  as  the  Legislature  might  pro- 
vide. That  such  was  their  intention,  I 
think  results  conclusively  from  what  has 
already  been  said.  If  they  had  intended  to 
continue  the  then  present  judges  in  office, 
they  would  have  expressly  said  so,  as  did 
the  convention  of  1851 ;  notwithstanding 
that  convention  expressly  continued  the  ex- 
isting courts,  as  did  the  convention  which 
formed  the  present  constitution.  With  that 
and  other  like  examples   before   their 

101  eyes,  the  latter  convention  would  *not 
have  omitted  this  express  provision  of  ^ 

former  constitutions  for  the  continuance  of 
the  judges  in  office,  if  they  had  intended 
such  continuance ;  especially,  when  there 
were    so    many   other  reasons  for  believing 

'  the  contrary.     But   they   did  not  intend  it, 
as  is  clearly    shown,   not   only  by  the  view 

I  just  presented,  but  all  the  surrounding  cir- 
cumstances. 

2dly.  The  only  remaining  question  is. 
Whether  that  part  of  the  Enabling  Act  I 
am  now  considering  is  a  judicial  act,  which 
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the  Legislature  is  prohibited  by  the  consti- 
tution to  perform. 

I  admit  that  the  Legislature  cannot  per- 
form a  judicial  act ;  and  the  only  enquiry  is, 
Whether  that  part  of  the  act  in  question  is 
a  judicial  act? 

If  the  act  had  authorized  a  constitutional 
court  of  appeals  to  grant  a  rehearing  or  not, 
in  its  discretion,  of  a  case  decided  by  such 
court  at  a  term  which  had  ended  before  the 
passage  of  the  act,  it  might  have  been  a 
doubtful  question  whether  it  would  have 
been,  in  that  respect,  a  judicial  act. 

But  it  is  unnecessary  to  decide  that  ques- 
tion, as  it  does  not  arise  in  this  case.  The 
court  whose  decisions  were  thus  subjected 
to  the  supervision  and  control  of  the  present 
Court  of  Appeals,  is  the  court  which  was 
composed  of  the  three  military  appointees 
who  were  in  office  when  the  new  constitution 
took  effect,  and  those  decisions  were  ren- 
dered after  the  military  power  had  ceased. 
I  am  of  opinion  that  it  was  not  a  judicial 
act  to  subject  those  decisions  to  the  super- 
vision and  control  of  the  Supreme  Court  of 
Appeals  organized  under  the  new  constitu- 
tion, as  was  done  by  the  Enabling  Act. 

Now,  the  only  ground  on  which  it  can  be 
contended  that  the  Enabling  Act,  in  that 
respect,  was  a  judicial  act,  is,  that  those 
decisions  were,  proprio  vigore,  valid  deci- 
sions of  a  court  of  last  resort,  which,  there- 
fore, could  not  be  set  aside  or  drawn  in 
question  after  the  end  of  the  term  at 
102  which  they  were  rendered.  Were  *they 
such  decisions,  is  then  the  only  ques- 
^tion ;  and  that  question  has  already  been 
*fully  answered.  They  were  decisions  of 
persons  who  had  no  authority  whatever  to 
make  them,  except  what  may  be  derived  by 
implication  from  the  subsequent  acts  or 
acquiescence  of  the  State.  The  only  way 
in  which  the  State  ordinarily  acts,  is  by 
her  Legislature,  whose  power  to  act  for  her, 
in  all  cases  whatsoever,  is  restricted  only 
by  the  constitution.  It  was  in  the  power 
of  that  Legislature  to  say  whether  those 
decisions  should  be  wholly  valid  or  wholly 
void ;  or  valid  only  on  certain  conditions, 
and  on  what  conditions.  Accordingly,  in 
a  very  short  time  after  those  decisions  were 
rendered — not  longer  than  a  month  or  two 
— the  Legislature  passed  the  Enabling  Act, 
whereby  it  was  declared  that  they  should 
be  valid,  unless,  within  six  months  after 
the  organization  of  the  judicial  department 
of  the  new  constitution,  a  rehearing  was 
allowed  by  the  Supreme  Court  of  Appeals, 
on  petition  or  motion  of  any  party,  on 
twenty  days'  notice  to  the  opposite  party. 
The  Legislature  justly  thought  that  if  those 
decisions,  though  rendered  under  such  ex- 
traordinary circumstances,  were  right,  they 
ought  to  stand;  but  if  wrong,  they  ought 
not  to  stand,  if  objected  to  in  due  time  and 
in  a  proper  manner;  and  referred  the  ques- 
tion of  right  or  wrong  to  the  decision  of 
the  Supreme  Court  of  Appeals,  requiring 
the  objection  to  be  made  by  petition  or 
motion,  upon  notice,  and  within  the  period 
aforesaid.  In  all  this  ^here  was  surely 
nothing  of  which  the  parties  in  whose  favor  j 


those  decisions  were  rendered  can  have  any 
reason  to  complain,  unless  it  clearly  appears 
that  some  constitutional  right  was  thereby 
violated.  With  all  deference  for  the  opin- 
ions of  my  brethren  who  differ  with  me,  I 
think  the  contrary  appears,  and  has  been 
shown,  if  not  by  me,  at  least  in  the  full 
and  able  opinion  of  my  brother  Anderson. 

I  have  said  nothing,  in  terms,  about 

103  the  objection  *made  to  the  part  of  the 
act  in  question  on  the   ground  that  it 

interferes  with  private  property  or  vested 
rights;  because  that  objection  is  embraced 
in  the  general  one  I  have  just  been  consid- 
ering, that  the  part  of  the  act  in  question 
is  a  judicial  act.  The  only  ground  on  which 
it  can  be  argued  that  such  part  of  the  act 
interferes  with  private  property  or  vested 
rights  is,  that  the  decisions  in  question  are 
final  decisions  of  the  Supreme  Appellate 
Court,  which  cannot  be  interfered  with  after 
the  end  of  the  term  at  which  they  were 
rendered,  even  by  an  act  of  the  Legislature. 
But  I  think  it  has  been  demonstrated  that 
they  were  not,  in  themselves,  such  final 
decisions. 

In  conclusion,  I  am  of  opinion  that  the 
part  of  the  enabling  act  in  question  is  con- 
stitutional. But  as  a  majority  of.  the  court 
think  otherwise,  it  must  be  declared  to  be 
unconstitutional,  and  the  petitions  for  re- 
hearings  in  these  cases  must  be  denied. 

JOYNES,  J.,  expressed  the  opinion  orally, 
that  the  proviso  in  {  2  of  the  enabling  act, 
is  unconstitutional. 

Motion  to  rehear  refused  by  a  majority  of 
the  court. 

After  the  motion  to  rehear  the  cases  had 
been  overruled,  a  motion  was  made  to  recon- 
sider that  motion,  and  the  order  overruling 
the  motion  was  suspended,  and  time  was 
taken  to  consider  the  latter  motion.  The 
question  was  argued  in  behalf  of  the  motion 
to  rehear  the  decree,  upon  printed  notes, 
by  Conway  Robinson  and  Lyons. 

March  13. 

JOYNES,   J.    The   order   of    this    court, 
upon  the  petitions  for  a   rehearing  of  these 
causes  under  the  second  section  of  the  *  ^en- 
abling act,"  passed  March  5, 1870,  by  which 
the    rehearing    was   refused,    having 

104  been  suspended  *on  the  application  of 
the  petitioners,  the  petitions  come  on 

now  to  be  finally  disposed  of.  I  did  not 
file  an  opinion  when  the  petitions  were  dis- 
posed of  in  November,  and  I  propose,  there- 
fore, to  state  briefly  the  grounds  of  my 
opinion.  Upon  a  question  of  such  novelty 
and  gravity,  I  should  at  any  time  speak 
with  diffidence,  in  opposition  to  the  opinion 
of  two  of  my  honored  brethren,  especially 
when  the  result  of  my  opinion  is  to  overrule 
a  provision  of  an  act  of  assembly.  It  is  a 
trite  observation,  but  a  perfectly  just  one, 
that  while  it  is  undoubtedly  within  the 
competency  of  the  courts  to  overrule  an  act 
of  assembly  which  exceeds  the  power  of  the 
Legislature,  under  the  constitution,  it  is  a 
power  to  be  exercised  with  great  caution, 
in  deference  to  the  opinion  of  the  Legisla- 
ture, and  only  when  the  excess  of  authority. 
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on  the  part  of  the  Legislature,  seems  to  be 
beyond  question.  At  the  same  time,  it 
must  be  conceded  that  such  an  authority  in 
the  judiciary  is  essential  to  maintain  the 
paramount  control  of  the  constitution,  and 
that  whatever  deference  is  due  to  the  opin- 
ion of  the  Legislature,  still  higher  deference 
is  due  to  the  constitution.  In  the  exercise 
of  this  power,  we  do  not  set  ourselves 
against  the  Legislature ;  we  do  not  arrogate 
superiority  over  that  department  of  the 
government,  to  which  we  are  only  co-ordi- 
nate ;  we  do  no  more  than  perform  our  or- 
dinary function  of  deciding  what  is  the  law 
of  the  case  before  us.  It  is  the  plain  duty 
of  the  court  to  consider  and  determine  such 
questions  with  firmness  and  according  to 
their  best  judgment,  always  remembering 
that  nothing  is  more  essential  to  the  public 
welfare  than  a  strict  adherence  to  the  con- 
stitution. The  Legislature  performs  its 
duty  according  to  its  own  sense  of  what  the 
constitution  allows  or  requires ;  and  so  we 
must  perform  ours. 

The  term  of  the  Court  of  Appeals  at  which 
the  decrees  we  are  asked  to  review  were 
rendered,  closed  on  the  25th  day  of  I^eb- 
ruary,  1870.  Whatever  doubts  existed 
105  *at  a  former  period,  it  has  long  been 
the  settled  doctrine  of  this  court,  that 
it  cannot  set  aside  a  final  judgment  or  de- 
cree after  the  expiration  of  the  term  at 
which  it  is  rendered.  Reid*s  Adm'r  v. 
Stridor's  Adm'r,  7  Gratt.  76;  Robinson  v. 
Allen,  March  5,  1855;  Eklmunds  v.  Hicks, 
January  20,  1860. 

This  principle  is  recognized  by  the  provi- 
sion of  the  Enabling  act  which  I  am  now 
to  consider,  which  undertakes  to  give  to 
this  court  authority  to  review  and  set  aside 
judgments  and  decrees  rendered  at  the  term 
which  ended  on  the  25th  day  of  February. 
The  Enabling  act  was  not  passed  until  the 
5th  day  of  March,  1870.  If  the  decrees  and 
judgments  rendered  at  that  term  were  valid 
in  themselves,  and  without  the  support  of 
the  Enabling  act,  it  was  not  competent  for 
the  Legislature,  by  an  act  passed  after  the 
expiration  of  the  term,  to  set  them  aside, 
or  to  confer  authority  upon  us  to  do  so. 
This  proposition  rests  upon  the  soundest 
principles,  and  is  sustained  by  the  amplest 
authority,  as  is  fully  shown  in  the  opinions 
of  my  brethren  Christian  and  Staples,  de- 
livered at  the  hearing  in  November.  As 
far  as  I  remember,  this  position  was  not 
seriously  controverted,  if  controverted  at 
all,  in  the  argument. 

It  was  contended,  on  behalf  of  the  peti- 
tioners, that  the  judgments  and  decrees 
rendered  by  the  Court  of  Appeals  after  the 
26th  day  of  January,  1870,  when  the  State 
was  admitted  to  representation  in  Congress, 
were  wholly  void  in  themselves,  for  want 
of  any  authority  in  .the  gentlemen  who 
acted  as  judges ;  that  the  Legislature  had 
power  to  confirm  such  void  judgments  and 
decrees,  either  absolutely  or  sub  modo ;  that, 
by  the  Enabling  act,  it  did  confirm  abso- 
lutely the  judgments  and  decrees  of  all  the 
inferior  courts,  while  it  only  confirmed,  I 
sub  modo,  the  judgments  and  decrees  of  the  | 


Court   of   Appeals,    rendered   at  the   term 

commencing    on   the   11th  day  of  January, 

1870 ;  and  that  the  rehearing  now  asked  from 

this  court  is  authorized  by  the  proviso 

106  ^annexed  to  the  confirmation  of  these 
latter  judgments  and  decrees. 

It  does  not  seem  to  me  to  be  altogether 
certain,  from  a  critical  reading  of  the  act, 
whether  such  was  the  view  of  the  Legisla- 
ture ;  but  it  is  not  important  to  go  into  that 
question.  The  important  question  is, 
whether,  supposing  that  the  decrees  in 
question  were  null  and  void  when  rendered, 
it  was  competent  for  the  Legislature,  by 
the  Enabling  act,  to  confirm  them  and  make 
them  lawful  and  valid,  either  absolutely  or 
sub  modo.  If  they  could  be  confirmed  and 
made  valid  absolutely,  then  I  presume  they 
might  be  confirmed  sub  modo,  with  a  right 
to  a  rehearing  in  this  court.  If  they  could 
not  be  confirmed  or  made  valid  at  all,  then 
there  is  nothing  for  us  to  rehear,  no  decree 
to  be  *'set  aside  or  annulled  or  affirmed," 
in  the  language  of  the  statute.  Then  is 
every  judgment  or  decree  of  the  Court  of 
Appeals,  rendered  after  the  26th  January, 
1870,  and  every  judicial  act  of  any  inferior 
court,  after  the  26th  January,  1870,  and 
prior  to  the  Sth  day  of  March,  1870,  null 
and  void. 

To  render  a  judgment  or  decree  is  a  judi- 
cial act.  It  is  one  which  the  Legislature 
cannot  perform.  The  province  of  the  courts 
is  to  decide  what  the  law  is,  or  has  been, 
and  to  determine  its  application  to  particu- 
lar facts,  in  the  decision  of  causes.  The 
province  of  the  Legislature  is  to  declare 
what  the  law  shall  be  in  the  future.  And 
neither  of  these  departments  can  lawfully 
invade  the  province  of  the  other.  This  not 
only  results  from  the  nature  of  our  institu- 
tions, but  it  is  enjoined  by  an  express  pro- 
vision of  the  constitution,  which  declares 
that  *'the  legislative,  executive  and  judi- 
ciary departments  shall  be  separate  and 
distinct,  so  that  neither  exercise  the  power 
belonging  to  either  of  the  others."  Arti- 
cle 2. 

We  have  the  case,  then,  as  contended,  of 
decrees  rendered  by   persons  pretend- 

107  ing  to  be  judges,  but   having  ♦no  au- 
thority,   or    color   of  authority,    and 

which  are,  for  that  reason,  absolutely  null 
and  void.  The  Legislature  subsequently 
declares  that  these  pretended  decrees,  which 
have  no  legal  validity,  shall  be  deemed  valid 
and  binding  decrees.  If  they  were  there- 
after to  be  deemed  valid,  is  it  not  plain  that 
they  owe  their  validity  to  the  statute  alone? 
It  is  not  a  case  in  which  the  Legislature 
cures  an  irregularity  in  proceedings  in  a 
court  having  jurisdiction  of  the  case,  and 
held  by  judges  having  lawful  authority,  or 
color  of  authority.  It  is  a  case  in  which 
the  Legislature  undertakes  to  supply  a  total 
want  of  authority,  or  of  color  of  authority, 
in  those  who  pretended  to  act  as  judges. 
Such  persons  assembled  together  could  not 
form  a  court.  They  could  have  no  juris- 
diction to  try  and  decide  a  case  judicially ; 
so  that  the  Legislature  has  undertaken  to 
make  a  decree  when  there  was   no  jurisdic- 
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tion  in  the  persons  who  undertook  to  decide 
the  case ;  when,  in  short,  there  was  no  court 
that  could  lawfully  decide  any  case.  If  the 
Leg^islature  could  confirm  the  void  act  of 
these  pretended  judges,  as  they  are  called, 
why  may  it  not  confirm  the  void  act  of  any 
other  person  who  undertakes  to  hold  a  court 
and  decide  a  case?  Why  might  not  a  legis- 
lature, if  one  could  be  found  corrupt  enough 
or  lawless  enough,  confirm  the  act  of  a  mob 
which  resolved  itself  into  a  court,  with  a 
grand  jury  and  petit  jury,  and  convicted  a 
man  of  murder?  What  could  be  said  against 
the  power  to  confirm  such  a  judgment,  that 
cannot  be  said  against  the  power  to  confirm 
the  decrees  now  before  us,  on  the  hypothesis 
that  the  judges  who  rendered  them  had  no 
authority  or  color  of  authority,  and  that 
their  acts  were  null  and  void  as  judicial 
acts? 

There  are  many  cases  in  which  statutes 
have  been  sustained  which  undertook  to 
give  validity  to  legal  proceedings,  not- 
withstanding    irregularities    apparent    in 

them.     The  subject  is  fully  discussed, 
108      and  the  cases  ^collected,  in  Cooley  on 

Constitutional  Limitations,  chap.  V. 
and  XI.  On  p.  107  the  author  says :  ^*These 
statutes  may  as  properly  be  made  applicable 
to  judicial  as  to  ministerial  proceedings, 
and  although,  when  they  refer  to  such  pro- 
ceedings, they  may  at  first  seem  like  an 
interference  with  judicial  authority,  yet,  if 
they  are  only  in  aid  of  judicial  proceedings, 
and  tend  to  their  support  by  precluding 
parties  from  taking  advantage  of  errors 
which  do  not  affect  their  substantial  rights, 
they  cannot  be  obnoxious  to  the  charge  of 
usurping  judicial  power.  The  I^egislature 
does  or  may  prescribe  the  rules  under  which 
the  judicial  power  is  exercised  by  the  courts, 
and  in  doing  so  it  may  dispense  with  any 
of  those  formalities  which  are  not  essential 
to  the  jurisdiction  of  the  court ;  and  what- 
ever it  may  dispense  with  by  statute  ante- 
rior to  the  proceedings,  we  believe  it  may 
also  dispense  with  by  statute  after  the  pro- 
ceedings have  been  taken,  if  the  court  has 
failed  to  observe  any  of  those  formalities. 
But  it  would  not  be  competent  for  the  Leg- 
islature to  authorize  a  court  to  proceed  and 
adjudicate  upon  the  rights  of  parties,  with- 
out giving  them  an  opportunity  to  be  heard 
before  it ;  and  for  the  same  reason  it  would 
be  incompetent  for  it,  bj'  retrospective  leg- 
islation, to  make  valid  proceedings  which 
had  been  had  in  the  courts,  but  which  were 
void  for  want  of  jurisdiction  over  the  par- 
ties. Such  a  legislative  enactment  would 
be  doubly  objectionable — first,  as  an  exercise 
of  judicial  power,  since  the  proceedings  in 
court  being  void,  it  would  be  the  statute 
alone  which  would  constitute  an  adjudica- 
tion upon  the  rights  of  the  parties;  and, 
second,  because  in  all  judicial  proceedings 
notice  to  parties  and  an  opportunity  to  be 
heard  are  essential;  both  of  which  they 
would  be  deprived  of  in  such  a  case.  And 
for  like  reason  a  statute  validating  proceed- 
ings had  before  an  intruder  into  a  judicial 
office,  before  whom  no  one  is  authorized 
or   required     to    appear,     and    who    could 


109  have  jurisdiction  neither  of  the  •par- 
ties nor  of  the   subject  matter,  would 

also  be  void." 

In  McDaniel  v.  Correll,  19  lUi.  R.  226, 
cited  by  Cooley,  a  statute  had  been  passed 
to  render  valid  certain  legal  proceeding's 
against  non-residents,  over  whom  the  court 
had  not  obtained  jurisdiction,  whereby  an 
alleged  will  was  adjudged  to  be  void.  The 
court  said,  among  other  things:  **If  it  was 
competent  for  the  I^egislature  to  make  a 
void  proceeding  valid,  then  it  has  been  done 
in  this  case.  Upon  this  question  we  cannot 
for  a  moment  doubt  or  hesitate.  They  can 
no  more  impart  a  binding  efficacy  to  a  void 
proceeding  than  they  can  take  one  man's 
property  from  him  and  give  it  to  another. 
Indeed,  to  do  one  is  to  accomplish  the 
other."  What  difference,  I  ask,  can  it 
make,  that  the  proceedings  are  void,  for  the 
reason  that  the  persons  who  undertook  to 
act  as  judges  had  no  jurisdiction,  or  power 
to  acquire  jurisdiction,  over  anybody?  The 
principle  is,  that  if  the  proceeding  is  null 
and  void,  and  not  merely  defective  or  ir- 
regular, it  cannot  be  confirmed,  and  it  can 
make  no  difference  on  what  ground  it  is 
thus  null  and  void.  If  such  pretended 
judges  adjudge  the  property  of  one  man  to 
another,  nothing  passes  by  force  of  the 
judgment.  When  the  Legislature  under- 
takes to  render  this  judgment  valid,  does  it 
not  undertake  *'to  take  one  man's  property 
from  him  and  give  it  to  another"  as  fully 
as  in  the  case  cited?  This  general  subject 
is  elaborately  discussed,  and  the  same  doc- 
trine laid  down,  in  Denny  v.  Mattoon,  2 
Allen  R,  361,  also  cited  by  Cooley. 

It  has  been  said,  in  support  of  the  power 
of  the  Lreg^slature  to  confirm  the  void  de- 
crees in  these  cases,  that  subsequent  ratifi- 
cation is  equivalent  to  original  authority ; 
and  that,  therefore,  the  I^egislature  may 
ratify,  by  subsequent  confirmation,  the  ex- 
ercise of  a  jurisdiction  which  it  might  have 
authorized  beforehand;  and  the  case  of 
Thomson  v.  Lee  County,  3  Wall.  U.  S.  R. 
327,  was  cited  to  support  the  proposi- 

110  tion.     I  have  not  ^access  to  Thomson 
V.  Lee  County  as  I  write,   but  I  have 

before  me  the  case  of  Beloit  v.  Morgan,  7 
Wall.  U.  8.  R.  619,  which  is  a  case  of  the 
same  character,  and  was  decided  upon  the 
authority,  in  part,  of  Thomson  v.  Lee 
County.  In  Beloit  v.  Morgan  the  Legisla- 
ture had  authorized  the  town  of  Beloit  to 
subscribe  to  the  capital  stock  of  a  railroad 
company,  and  to  pay  for  the  subscription 
in  the  bonds  of  the  town,  payable  at  the 
expiration  of  a  term  named,  and  at  a  rate 
of  interest  specified.  Bonds  were  issued  by 
the  supervisors,  professing  to  execute  the 
authority  conferred  by  this  act.  It  became 
a  question  whether  the  bonds  were  issued 
in  conformity  with  the  act.  The  town  in- 
sisted that  they  were  not  so  issued,  but  were 
issued  in  violation  of  the  act,  and  without 
legal  authority,  and  constituted  a  corrupt 
and  usurious  contract,  and  refused  to  pay 
them.  Subsequently  the  Legislature  passed 
an  act  providing  that  the  whole  principal 
and  interest  of  those  bonds  should  be  paid. 
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In  Beloit  v.  Morgan,  the  question  arose 
as  to  the  effect  of  this  provision.  The 
Supreme  court  said :  '  'This  is  not  an  open 
question  in  this  court.  Whenever  it  has 
been  presented,  the  ruling  has  been,  that 
in  cases  of  bonds  issued  by  municipal  cor- 
porations under  a  statute  upon  the  subject, 
ratification  by  the  Legislature  is,  in  all  re- 
spects, equivalent  to  original  authority,  and 
cures  all  defects  of  power,  if  such  defects 
existed,  and  all  irregularities  in  its  execu- 
tion. [Citing  Gelpcke  v.  Dubuque,  1  Wall. 
U.  S.  R.  175,  220,  and  Thomson  v.  L*ee 
County,  3  Id.  327.]  The  same  principle  has 
been  applied  in  the  courts  of  the  States. 
[Citing  1  Maryland  ch.  56;  5  Gray  180.] 
This  court  has  repeatedly*  recognized  the 
validity  of  private  and  curative  statutes, 
and  given  them  full  effect  where  the  inter- 
ests of  private  individuals  were  alone  con- 
cerned, and  were  largely  involved  and 
affected."  [Citing  Satterlee  v.  Matthew- 
son,  2  Peters  380;  Wilkinson  v.  Iceland,  Id. 
627,    and    other     cases     in     the    Supreme 

court.] 
Ill  ^Beloit  V.  Morgan,  and  Thomson  v. 

Lee  County,  were  cases  of  contracts 
deliberately  entered  into,  and  professedly 
under  authority  of  a  statute,  though  not  in 
conformity  with  its  terms;  of  which  the 
oblif^ors  had  received  the  benefit,  and  which 
justice  and  good  conscience  required  them 
to  fulfil.  The  effect  of  the  statute,  in  such 
case,  was  to  support  the  intention  of  the 
parties  and  the  equity  of  the  contract. 
Cases  of  this  kind  are  numerous.  The 
principles  on  which  such  statutes  are  sus- 
tained, and  the  extent  to  which  such  legis- 
lation may  go,  are  fully  discussed  and  ex- 
plained in  the  5th  and  eleventh  chapters  of 
Cooley,  already  referred  to.  These  princi- 
ples, I  submit  with  deference,  have  no  ap- 
plication to  such  cases  as  are  now  before 
us.  Here  is  no  case  of  contract  improperly 
or  irregularly  entered  into;  no  case  of 
judicial  proceedings  conducted  irregularly. 
It  is,  according  to  the  view  I  am  consider- 
ing, the  case  of  decrees  which  were  not 
merely  irregular,  but  null  and  void,  when 
they  were  rendered,  and  in  which  it  is 
claimed  that  the  Legislature  has  power  to 
give  them  validity,  by  a  statute  subse- 
quently passed.  The  question  is,  whether 
a  statute  designed  to  give  validity  to  such 
void  decrees,  is  not  the  exercise  of  judicial 
power,  and,  therefore,  unconstitutional  and 
void.  Nothing,  it  seems  to  me,  can  be 
clearer  than  this. 

I  submit,  therefore,  that  it  is  clear,  that 
if  the  decrees  before  us  were  void  when 
rendered,  from  the  want  of  authority  in 
those  who  rendered  them,  to  render  any 
decree  whatever,  they  are  void  now,  as  they 
were  at  first,  because  it  was  not  in  the  power 
of  the  Legislature  to  make  them  valid  by 
confirmation. 

It  might  be  suggested,  perhaps,  that  this 
difficulty  might  be  gotten  over,  by  constru- 
ing the  Enabling  act  as  giving  a  right  of 
appeal  from  the  decree  of  the  Circuit  court. 
But  that  will  not  do.  Such  is  not  the  pro- 
vision   of     the     statute.      And    it     might 


112  happen  that  a  ^party,  who  would  de- 
sire a  rehearing   and    review   of    the 

decree  of  the  Court  of  Appeals,  would  not 
desire  an  appeal  from  the  decree  of  the  Cir- 
cuit court.  That  is  always  so  when  the 
decree  of  the  Circuit  court  is  reversed  by 
the  Court  of  Appeals. 

I  do  not  think  it  necessary  to  go  into  the 
question,  whether  these  decrees  were  valid 
or  void  when  they  were  rendered,  if  I  am 
right  in  the  views  I  have  been  presenting. 
But,  perhaps,  I  ought  not  to  pass  that  ques- 
tion by. 

I  am  not  of  opinion  that  the  gentlemen 
who  sat  in  this  court,  under  the  military 
government,  had  any  title,  on  general  prin- 
ciples, to  retain  their  positions  until  judges 
should  be  elected  and  qualified  under  the 
constitution.  Their  title  expired  on  the 
26th  January.  By  this  I  mean  that,  on 
general  principles,  they  had  no  title  that 
they  could  set  up  against  the  power  of  the 
Legislature  to  supply  their  places.  I  say 
nothing  now  of  their  right  to  hold  over  by 
sufferance.  This  is  in  accordance  with  our 
decision  in  the  case  of  The  Mayoralty,  19 
Gratt.  673,  and  the  principle  is  well  sus- 
tained by  authority.  8  Louis.  Ann.  Rep. 
122 ;  4  Knglish  Rep.  283 ;  24  Ark.  R.  78 ;  44 
Maine  R.  406 ;  2  Maryl.  R.  341 ;  9  How.  U. 
S.  R.  235 ;  14  lb.  227.  And  this  principle 
has  been  generally,  if  not  universally, 
recognized  and  acted  upon  in  the  conven- 
tions in  which  constitutions  have  been 
framed  for  the  States.  The  usage  has  been 
to  provide  for  the  case  by  a  provision  in 
the  body  of  the  constitution,  or  in  a  sched- 
ule, so  that  the  State  may  not  be  without 
officers  in  the  interval  which  necessarily 
elapses  between  the  expiration  of  the  former 
constitution  and  the  election  or  appoint- 
ment of  officers  under  the  new  one.  See  8 
Louis.  Ann.  Rep.  122. 

The    convention    by    which    our   present 

constitution    was   framed,    commenced   its 

session  on  the  3d   day   of   December,    1867, 

and   adjourned   on    the   I7th   day  of  April, 

1668.      The    first     reconstruction    act 

113  was  passed  *on  the  2d  day   of  March, 
1867,  and  the   powers  of  the  military 

commander  had  been  enlarged  to  their  ut- 
most extent,  in  respect  to  the  removal  and 
appointment  of  officers,  by  the  act  of  July 
19,  1867.  There  had,  no  doubt,  been  some 
removals  and  appointments  before  the  as- 
sembling of  the  convention,  and  many  more 
before  its  adjournment.  Gov.  Pierpoint 
was  removed,  and  Gov.  Wells  appointed  in 
his  place  during  the  session  of  the  conven- 
tion. There  was  every  reason  to  expect 
that  removals  and  appointments  would  be- 
come still  more  numerous.  Gen'l  Schofield, 
who  was  then  commanding  the  district, 
used  his  power  of  removal  and  appointment 
with  a  rather  sparing  hand.  But  there  was 
a  great  clamor  in  Congress  and  out  of  it, 
and  as  much  in  Virginia  as  elsewhere, 
among  a  certain  class  of  citizens,  in  favor 
of  a  general  removal  of  all  officers  who 
could  not  submit  to  the  test  oath  prescribed 
by  the  act  of  July,  1862,  known  as  the 
**iron-clad"    oath.     This  agitation   culmi- 
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nated,  in  February,  1869,  in  a  joint  resolu- 
tion of  Congress,  requiring*  such  a  general 
removal  of  officers.  The  convention,  of 
course,  knew  the  power  of  the  commanding 
general  in  respect  to  the  removal  and  ap- 
pointment of  officers,  and  they  must  be 
presumed  to  have  known  of  the  agitation 
in  favor  of  a  general  removal. 

The  convention  recognized  the  necessity 
of  a  schedule  to  bridge  over  the  interval 
between  the  termination  of  the  military 
government  and  the  organization  of  the 
government  under  the  constitution,  and  ac- 
cordingly one  was  adopted.  Among  its  pro- 
visions was  this:  **The  several  courts, 
except  as  hereinafter  provided,  shall  con- 
tinue with  the  like  powers  and  jurisdiction, 
both  in  law  and  in  equity,  as  if  this  con- 
stitution had  not  been  adopted,  and  until 
the  organization  of  the  judicial  department 
of  this  constitution."  Section  4  of  the 
schedule  is  in  these  words:  **That  all  re- 
cognizances, bonds,  obligations,    and 

114  all  other    instruments,  ^entered   into 
or  executed  before  the  adoption  of  this 

constitution,  to  the  people  of  the  State  of 
Virginia,  to  any  State,  county  or  township, 
or  any  public  officer  or  public  body,  or  which 
may  be  entered  into  or  executed  under  ex- 
isting laws,  to  *the  people  of  the  State  of 
Virginia,'  to  any  such  officer  or  public 
body,  before  the  complete  organization  of 
the  department  of  government  under  this 
constitution,  shall  remain  binding  and 
valid,  and  rights  and  liabilities  upon  the 
same  shall  continue,  and  may  be  prosecuted 
as  provided  by  law.  All  crimes  and  mis- 
demeanors and  penal  actions  shall  be  tried, 
punished  and  prosecuted,  as  though  no 
change  had  taken  place,  until  otherwise 
provided  by  law." 

In  what  sense  is  the  word  ^'courts"  used 
in  the  second  section  of  the  schedule?  The 
word  * 'court,"  as  is  well  known,  is  often 
used  to  describe  a  legal  tribunal,  in  an  ab- 
stract sense,  without  a  judge,  and  it  is  as 
often  used  to  describe  the  tribunal  with  the 
judge.  So  we  often  speak  of  the  judge, 
while  presiding  in  the  tribunal,  as  ''the 
court."  The  sense  in  which  this  word  is 
used  in  the  schedule,  must  be  ascertained 
by  construction.  The  question  is,  what  did 
the  convention  intend? 

If  the  word  "courts"  was  used  to  describe 
the  tribunals  in  an  abstract  sense,  without 
the  judges,  the  intention  must  have  been 
that  they  should  not  sit,  for  they  could  not 
sit  without  judges.  What  could  be  the  rea- 
son for  continuing  over  these  naked,  ab- 
stract tribunals,  without  any  power  to  act? 
These  would  be  naked,  abstract  tribunals, 
without  such  a  provision.  Courts  were  pro- 
vided for  by  the  constitution,  though  they 
could  not  act  until  judges  were  elected  or 
appointed  for  them.  These  tribunals  could 
do  no  conceivable  good  as  long  as  they 
remained  thus  dead  and  powerless;  what 
more  good  could  be  done  by  the  old  tribunals 
continued  over,  in  the  same  lifeless  and 
powerless  condition?    The   courts  are 

115  continued  over  "with  the*like  powers 
and  jurisdiction. ' '     Of  what  use  could 


it  be  to  continue  the  "powers  and  jurisdic- 
tion" of  the  courts,  if  they  could  not  be 
exercised?  What  good  could  that  accomplish 
to  anybody?  The  courts  are  to  be  continued 
"until  the  organization  of  the  judicial  de- 
partment of  this  constitution."  The  judi- 
cial department  was  established  by  the 
constitution ;  it  could  not  be  said  to  be  or- 
ganized until  judges  were  elected  or  ap- 
pointed to  carry  it  on.  The  "courts"  then 
were  to  be  continued  until  judges  should  be 
elected  under  the  constitution.  Does  not 
this  indicate  that  the  intention  of  the  con- 
vention was  to  provide  judges  to  administer 
justice,  until  other  judges  could  be  provided, 
under  the  constitution,  to  take  their  places? 
Why  continue  the  courts  over,  until  judges 
under  the  constitution  should  be  appointed, 
except  that  the  object  of  the  provision  would 
then  be  spent;  the  means  of  administering 
justice  would  then  be  provided  from  another 
source?  The  meaning  seems  to  me  to  be, 
that  the  courts,  as  organized  when  the  con- 
stitution shall  take  effect,  shall  continue, 
&c.,  until  the  organization  of  the  judicial 
department  under  the  constitution :  that  is 
to  say,  one  organization  shall  continue, 
with  all  its  powers  and  jurisdiction,  until 
another  is  ready  to  take  its  place  and  per- 
form the  same  duties. 

There  was  an  obvious  propriety — nay, 
there  was  a  necessity — to  supply  judges  for 
this  tribunal.  It  was  unavoidable  that  oc- 
casions for  their  services  should  frequently 
occur,  to  prevent  the  greatest  injustice  and 
oppression,  against  which  there  could  be 
no  other  relief.  Writs  of  habeas  corpus, 
appeals,  writs  of  error,  injunctions,  must 
frequently  be  demanded  by  the  most  urgent 
necessity.  Without  judges,  every  man  must 
have  taken  care  of  himself:  without  any 
power  to  appeal  to  the  law,  he  must  have 
resorted  to  force.  To  that  extent,  and  a 
most  grave  and  serious  one,  society  would 
have  been  resolved  into  barbarism. 
116  We  are  not  *at  liberty  to  suppose  that 
the  members  of  the  convention  were 
insensible  of  these  mischievous  conse- 
quences, or  that  they  could  have  been  will- 
ing to  bring  them  upon  the  people  of  the 
State.  We  must  suppose  that  they  intended 
to  guard  against  inconvenience  and  mis- 
chief, during  the  interval  referred  to,  by 
providing  the  necessary  officers  for  the  per- 
formance of  judicial  duties,  and  the  sched- 
ule must  be  construed  accordingly,  if  the 
language  will  allow  such  a  construction. 
The  schedule  is  not  to  be  subjected  to  a 
strict  and  literal  construction  when  that 
will  tend  to  mischievous  consequences ;  it 
should  be  construed  liberally,  to  "suppress 
the  mischief  and  advance  the  remedy." 
Here,  as  we  have  seen,  there  is  no  occasion 
to  contradict  the  meaning  of  the  words,  or 
to  wrest  them  out  of  their  ordinary  sense; 
we  have  only  to  determine  which  of  two 
ordinary  senses  is  to  be  put  upon  the  word 
"courts";  a  sense  which  must  lead  to  a 
construction  full  of  mischief,  without  any 
possible  good,  or  a  sense  that  will  accom- 
plish a  highly  convenient  and  beneficial 
result. 
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The  schedule  must  be  presumed,  in  the 
absence  of  anything  to  show  the  contrary, 
to  have  been  intended  to  cover  the  whole 
period  between  the  expiration  of  the  former 
constitution  and  the  org-anization  of  the 
judicial  department  of  the  present  consti- 
tution ;  to  apply  to  every  part  of  that  period. 
The  4th  section  of  the  schedule  provides  for 
recognizances,  bonds,  &c.,  ** which  may  be 
entered  into  or  executed  under  existing 
laws,  to  the  people  of  the  State  of  Virginia, 
to  any  such  officer  or  public  body,  before 
the  complete  organization  of  the  department 
of  government  under  this  constitution." 
''All  crimes,  misdemeanors,  and  penal 
actions,  shall  be  tried,  punished,  and 
prosecuted,  as  though  no  change  had  taken 
place,  until  otherwise  provided  by  law." 
Does  not  this  section  contemplate  bonds 
and  recognizances  taken  in  court?  The 
greater  part  of  such  bonds  and  recogni- 
zances are  taken  in   court.     And  how 

117  are  ^crimes   to   be    tried,    prosecuted 
and    punished,    except    through     the 

agency  of  courts?  Kvery  man  is  entitled  to 
a  speedy  trial.  It  might  well  happen,  if 
no  courts  could  be  held  during  the  interval 
I  am  speaking  of,  that  a  party  accused  of 
crime  would  be  held  in  custody,  without 
the  possibility  of  trial,  for  an  unreasonable 
and  oppressive  length  of  time.  A  man 
might  be  ruined  for  want  of  an  injunction 
or  appeal,  or  cruelly  oppressed  for  want  of 
a  writ  of  error  or  habeas  corpus ;  the  people 
would  be  subjected  to  all  the  evils  of  a  Sus- 
pension of  the  courts,  which  are  too  nu- 
merous and  various  to  admit  of  enumeration. 

It  has  been  said,  however,  that  the  con- 
vention could  not  have  intended  to  continue 
the  judges  over,  because  those  who  were 
then  in  office  were  obnoxious  to  tnem  polit- 
ically, and  were  the  subjects  of  disfran- 
chisements inserted  in  the  constitution. 
Admit  that  the  incumbents,  at  the  time  of 
the  adoption  of  the  constitution,  were  thus 
obnoxious;  I  submit  it  affords  no  ground 
for  judgment  upon  the  question  I  am  con- 
sidering. The  convention  knew  that  the 
commanding  general  had  the  amplest  power 
of  removal  and  appointment ;  that  he  had 
already  exercised  his  power  in  relation  to 
the  chief  executive  and  other  ofiScers ;  and 
they  no  doubt  hoped  and  believed  that  he 
would  exercise  it  as  to  other  officers. 

The  convention  could  not  tell  how  long 
the  admission  of  the  State  to  representation 
might  be  delayed.  They  could  not  possibly 
know  but  that  most,  if  not  all,  of  the  offices 
would,  at  that  time,  be  filled  by  military 
appointees.  In  point  of  fact,  every  judge- 
ship, except  one  or  two,  was  so  filled  at  the 
time  the  State  was  admitted.  The  conven- 
tion was  desirous  that  the  State  government 
should  be  organized  as  soon  as  practicable, 
and  accordingly  passed  an  ordinance  pro- 
viding for  submitting  the  constitution  to 
the  people  on  the  2nd  day  of  June,  1868, 
and  for  an  election   of   State   officers 

118  *and  members  of  the   general  assem- 
bly at  the  same  time.     The  convention 

knew,  however,  that  it  had  no  authority  to 
carry  this   ordinance  into  effect ;  and  it  ac- 


cordingly requested  the  commanding  gen- 
eral to  do  so.  They  may  liave  designed, 
therefore,  that  there  should  be  no  interval 
between  the  inauguration  of  the  constitu- 
tion and  the  organization  of  the  govern- 
ment under  it ;  that  the  officers  should  all 
have  been  elected  when  the  constitution 
took  effect.  But  they  must  have  known 
that  the  commanding  general  might  de- 
cline, as  he  did,  to  carry  this  ordinance 
into  effect.  And  that  they  contemplated 
that  there  might  be  such  an  interval,  seems 
to  be  manifest  from  the  fact  that  they 
thought  it  proper,  if  not  necessary,  to  adopt 
a  schedule. 

Besides,  a  mere  conjecture,  founded  upon 
the  known  or  supposed  political  opinions 
or  prejudices  of  the  majority  of  the  mem- 
bers of  the  convention,  is  not  a  proper  guide 
to  the  construction  of  the  schedule.  Unless 
the  contrary  should  be  made  plainly  to  ap- 
pear, if  not  indeed  even  then,  we  must  give 
the  convention  credit  for  good  faith,  and 
an  honest  desire  to  provide  for  the  public 
welfare,  and  must  construe  the  schedule 
according  to  the  rules  which  we  apply  to 
other  instruments  of  like  character. 

When  I  first  heard  the  opinion  of  my 
brother  Anderson  in  November  last,  I 
thought  that  he  made  good  the  proposition 
that  the  schedule  did  not  apply  to  the 
judges,  and  I  consequently  laid  that  subject 
out  of  my  mind.  I  have  now  reconsidered 
it,  however,  giving  full  attention  to  the 
views  of  Judge  Anderson.  The  result  of 
my  best  reflection  is,  a  confident  opinion 
that  the  schedule  does  embrace  the  judges, 
and  authorized  the  judges  of  the  Court  of 
Appeals  to  sit  at  the  time  those  decrees 
were  rendered.  I  say  nothing  of  the  length 
of  time  that  they  were  so  entitled  to  sit. 
Whether  they  were  entitled  to  act  as  judges 
until  the  regular  election  and  qualification 
of  judges  under  the  constitution, 
119  *or  whether  the  Legislature  might 
remove  them  by  the  appointment  of 
judges  ad  interim,  or  by  a  declaration  that 
their  places  shall  be  deemed  vacant,  need 
not  be  considered ;  because  the  I^egislature 
had  not,  before  the  25th  day  of  February, 
undertaken  to  effect  their  removal  in  any 
form ;  nor  did  they  do  so  at  any  other  time, 
until  they  made  a  regular  election  of  judges 
for  the  term  provided  for  by  the  constitu- 
tion. 

In  the  case  of  the  mayoralty,  this  court 
used  the  following  language:  ^'The  incum- 
bents of  office,  at  the  time  of  an  organic 
change  of  government,  continuing  to  hold 
over  after  such  change  (in  the  absence  of  a 
provision  of  the  new  constitution,  or  of  an 
act  of  the  Legislature  of  the  new  govern- 
ment, giving  them  such  authority),  hold  by 
sufferance  only,  and  upon  a  principle  of 
public  necessity  or  convenience,  not  in 
virtue  of  any  individual  or  private  right. 
They  cannot  set  up  any  claim  against  the 
Legislature,  which  has  ample  power  to  put 
an  end  to  their  official  authority  at  any 
time,  and  appoint  others  to  take  their  places, 
subject  only  to  any  constitutional  restric- 
tions which  may   appear   to  exist."     This 
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lang^uage  clearly  implies  that  the  mayor, 
who  did  not  come  within  the  scope  of  the 
schedule,  had  **official  authority*'  while  he 
thus  held  over  by  sufferance,  so  that  his 
acts,  otherwise  lawful,  done  during  that 
period,  were  valid.  Chief  Justice  Chase 
applied  the  same  principle  to  the  common 
council  of  Harrisonburg,  in  the  case  of 
Woodson  V.  Fleck,  9  Am.  L,.  Reg.  N.  S. 
435.  He  said:  '*It  is  to  be  borne  in  mind 
that  the  members  of  the  common  council  of 
Harrisonburg  had  been  elected  to  that  office 
while  the  insurgent  government  of  Virginia 
was  in  entire  control  of  that  portion  of  the 
State.  When  that  government  was  dispersed 
by  the  superior  force  of  the  United  States, 
the  civil  authorities  did  not  necessarily 
cease  at  once  to  exist.  They  continued  in 
being  de  facto,  charged  with  the  duty  of 
maintaining   order,    until    suspended 

120  *by    the   regular  government.     Tl^us 
the  common  council  of   Harrisonburg 

remained  charged  with  the  government  of 
the  town,  notwithstanding  the  temporary 
occupation  of  the  place  by  the  United  States 
forces.  Doubtless  it  might  be  superseded. 
'  The  government  of  the  United  States  was 
not  bound  to  recognize  any  authority  which 
originated  under  the  rebel  government. 
But  it  was  not  superseded."  These  views 
were  founded  upon  public  necessity;  the 
salus  populi ;  the  great  inconvenience  and 
mischief  resulting  from  a  state  of  anarchy. 
A  like  principle  was  acted  upon  by  the  Su- 
preme court  of  the  United  States  in  Cross 
V.  Harrison,  16  How.  U.  S.  R.  164.  Cali- 
fornia was  acquired  by  conquest  in  1846. 
In  1847  a  civil  and  military  government 
over  the  conquered  country  was  established 
by  authority  of  the  President,  with  power 
to  impose  duties  on  imports  and  tonnage. 
Duties  were  imposed  accordingly,  by  a  war 
tariff,  under  which  they  were  collected  until 
notice  was  received  by  the  governor  of  the 
conclusion  of  the  treaty  with  Mexico, 
whereby  California  had  been  ceded  to  the 
United  States.  The  governor  directed  that 
duties  should  be  thereafter  collected  in  con- 
formity with  such  as  were,  by  the  acts  of 
Congress,  to  be  paid  in  other  parts  of  the 
United  States,  though  no  act  had  been 
passed  extending  the  revenue  system  over 
California.  This  was  approved  by  the  Ex- 
ecutive department  of  the  government  of 
the  United  States.  Mr.  Buchanan,  Secre- 
tar3*  of  State,  in  a  despatch,  expressed 
himself  as  follows:  **In  the  meantime, 
(that  is,  until  Congress  should  legislate  on 
the  subject  of  a  territorial  or  other  govern- 
ment for  California, )  the  condition  of  the 
people  of  California  is  anomalous,  and  will 
require,  on  their  part,  the  exercise  of  great 
prudence  and  discretion.  By  the  conclusion 
of  the  treaty  of  peace,  the  military  govern- 
ment, which  was  established  over  them  by 
the  laws  of  war,  as  recognized  by  the 

121  practice    of    civilized    nations,    ^has 
ceased   to   derive   its   authority  from 

this  source  of  power.  But  is  there,  for  this 
reason,  no  government  in  California?  Are 
life,  liberty  and  property  under  the  protec- 
tion of  no  existing  authorities?    This  would 


be  a  singular  phenomenon  in  the  face  of 
the  world,  and  especially  among  American 
citizens,  distinguished  as  they  are,  above 
all  other  people,  for  their  law-abiding  char- 
acter.  Fortunately,  they  are  not  reduced 
to  this  sad  condition.  The  termination  of 
the  war  left  an  existing  government,  or 
government  de  facto,  in  full  operation,  and 
this  will  continue,  with  the  presumed  con- 
sent of  the  people,  until  Congress  shall 
Provide  for  them  a  territorial  government, 
'he  great  law  of  necessity  justifies  this 
conclusion.  The  consent  of  the  people  is 
irresistibly  inferred  from  the  fact  that  no 
civilized  community  could  possibly  desire 
to  abrogate  an  existing  government,  when 
the  alternative  presented  would  be  to  place 
themselves  in  a  state  of  anarchy,  beyond 
the  protection  of  all  laws,  and  reduce  them 
to  the  unhappy  necessity  of  submitting  to 
the  dominion  of  the  strongest." 

A  suit  was  brought  against  the  collector, 
to  recover  back  the  amount  of  certain  duties 
paid  to  him,  between  February  3,  1848,  the 
date  of  the  treaty  of  peace,  and  November 
13,  1849,  the  time  when  the  collector,  ap- 
pointed by  the  President,  according  to  law, 
entered  on  his  duties,  on  the  ground  that 
they  had  been  illegally  collected.  The 
Supreme  court  held,  that  the  duties  were 
lawfully  collected;  that  the  government 
established  during  the  war,  by  right  of 
conquest,  was  lawfully  established ;  that  it 
was  the  existing  government  when  the 
conquered  territory  was  ceded  to  the  United 
States,  and  did  not  cease,  as  a  matter  of 
course,  or  as  a  consequence  of  the  restora- 
tion of  peace,  and  that  it  was  rightfully 
continued  after  peace  was  made,  and  until 
Congress  legislated  otherwise  by  providing 

another  government. 
122  *The  continuance  of  the  judges  and 
other  offices  of  the  military  govern- 
ment in  Virginia,  to  perform  their  duties 
after  the  26th  of  January,  1870,  was  uni- 
versally acquiesced  in  by  the  people.  They 
realized  the  necessity  of  practical  govern- 
ment, to  avoid  a  state  of  anarchy,  and  did 
not  trouble  themselves  about  nice  questions. 
Their  salaries  were  regularly  paid  by  the 
State.  The  governor  made  no  complaint. 
The  Legislature  assembled  on  the  14th  day 
of  February,  1870.  The  governor,  in  his 
message,  did  not  call  the  attention  of  the 
Legislature  to  the  continuance  of  these 
officers  as  a  usurpation.  The  legislature 
did  not  remonstrate  against  their  contin- 
uance, or  undertake  to  prevent  it.  The  first 
thing  the  Legislature  did  upon  the  subject, 
was  on  the  2^  day  of  February,  1870,  when 
a  joint  resolution  was  passed,  declaring  the 
office  of  Judge  Bum  ham,  of  the  Court  of 
Appeals,  to  be  vacant.  It  is  well  known 
that  this  declaration  was  based  on  the 
ground  that  he  held  an  office  under  the 
United  States,  and  was,  therefore,  disqual- 
ified under  the  constitution  and  statutes  of 
Virginia.  Nothing  was  said  about  the  other 
judges.  Could  there  be  a  stronger  implica- 
tion, that  the  Legislature  regarded  Judge 
Burnham  as  holding  the  place  of  a  judge  of 
the  State  of  Virginia?    Else,  why  ap^y  to 
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him  a  test  of  competency  prescribed  by  the 
laws  of  Virginia?  And,  is  it  not  plainly  to 
be  inferred,  that  they  considered  the  other 
judges  as  holding  lawfully,  when  they  did 
not  declare  their  offices  vacant  likewise? 
Then  came  the  act  of  March  5,  1870.  That 
act  approved  the  coarse  of  the  officers  in 
holding  over,  declared  them  to  be  legal 
officers,  and  their  acts  valid. 

Under  all  these  circumstances,  it  seems 
to  me  that  these  officers  must  be  regarded 
as  de  facto  officers,  whose  acts  are  valid  in 
respect  to  the  public  and  third  persons.  A 
de  facto  government  may  exist  with- 
123  out  *any  color  of  authority.  Thus 
the  Supreme  court  treats  the  govern- 
ments of  the  seceded  States  during  the  war 
as  unlawful — mere  usurpations;  and  yet 
they  regard  them  as  de  facto  governments, 
whose  acts  are  valid  and  binding  as  to 
matters  connected  with  the  internal,  do- 
mestic economy  of  the  States,  not  incon- 
sistent with  the  constitution  and  laws  of 
the  United  States.  Texas  v.  White,  7  Wall. 
U.  S.  R.  700;  Thomington  v.  Smith,  8 
Wall.  U.  S.  R.  1. 

So  the  government  established  over  Vir- 
ginia by  the  reconstruction  acts,  did  not 
come  into  existence  by  any  color  of  author- 
ity from  the  laws  of  Virginia.  And  yet, 
was  it  not  a  de  facto  government;  were  not 
its  officers  de  facto  officers,  whose  acts  were 
valid  as  to  the  public  and  third  persons? 
Is  not  that  construction  demanded  by  the 
most  imperious  necessity,  whatever  may 
be  thought  of  the  constitutional  power  of 
Congress  to  pass  the  reconstruction  acts? 
Is  it  possible  that  the  acts  of  all  officers 
under  that  government  are  to  be  held  void? 
No  man  can  comprehend  the  full  extent  of 
the  mischief  that  would  result  from  such  a 
doctrine.  The  Legislature  did  not  enter- 
tain that  opinion,  for  it  did  not  think  it 
necessary  to  confirm  what  was  done  under 
that  government. 

This  opinion  has  extended  to  such  length, 
that  I  will  not  prolong  it  further.  My 
opinion  is,  that  the  motion  to  review  the 
decrees  in  these  cases  ought  to  be  overruled, 
and  the  decision  made  by  us  on  the  14th 
November,  1870,  should  be  adhered  to. 

CHRISTIAN  and  STAPLES,  Js.,  ad- 
hered to  the  opinions  they  had  expressed. 

MONCURE,  P.,  and  ANDERSON,  J.,  ad- 
hered to  their  opinions. 

Motion  to  rehear  refused. 


124        'Kelly  &  als.  v.  Love's  Adm'r  &  als.* 
November  Term,  1870,  Richmond. 

ChacitaMe  Trust*— Bdnc«tlon.—B.,  by  Ills  will,  dated 
In  November,  1848,  and  admitted  to  probate  In 
February  1860,  gsive  land  and  personal  estate  for 
tbe  establishment  and  support  of  a  school  in  a 
certain  neighborhood  in  Washinffton  county: 
and  he   appointed  certain   persons  trustees  to 

*Por  monocmphic  note  oa  Charities,  sea  end  of 


carry  out  his  devise,  with  power  to  fill  vacancies 
in  their  body.    L  was  appointed  one  of  the  trus- 
tees, and  president  and  treasurer  of  the  board, 
and  he  was  also  executor.    The  treasurer  was  to 
receive  ten  per  cent,  on  the  money  he  paid  out. 
The  school  was  established;  and  L  settled  his  ac- 
counts before  a  commissioner,  which  shewed  a 
balance  in   his  hands  of  principal  and  interest 
18,701  44,  on  the  1st  December.  1850.    He  died  dur- 
iuffthewar:  and  in  1866  the  then  acting  trustees 
filed  their  bill  against  his  administrator  and  se* 
curl  ties  to  recover  the  money  in  his  hands.    Hblo  : 
I.  Sane— Sane— At  Common   Law— Void.— At  com- 
mon law  the  devise  and  bequest  was  illegal  and 
void, 
a.  dame— Same— Statute— Valid.*— But  by  the  act  of 
April  2,  1880,  concemiuff  devises  and  bequests 
made  to  schools,  ftc.,  and  the  act  of  1840-41,  Code, 
ch.  80, 1 2,  it  was  made  valid,  though  it  had  not  been 
reported  to  the  general  assembly,  as  directed 
by  t  7  of  said  first  act,  and  no  act  had  been 
passed  incorporatiuff  the  institution. 

3.  Sane— 5ama— Parties  to  Suit— Decree.— The  trus* 
tees  could  maintain  the  suit  But  an  act  haviuff 
been  passed,  since  It  was  commenced,  incorpo- 
ratiuff  the  institution,  the  corporation  should 
be  made  a  party,  and  the  decree  should  be  for 
the  payment  of  the  money  to  the  corporation. 

4.  Same— Same— Interest.— Li.  is  not  to  be  charred 
interest  upon  the  whole  balance  found  affainst 
him  in  December,  1860,  but  is  to  be  charred  in- 
terest on  the  principal  from  that  date. 

8.  Same— Same  —  Executorial  Account.— The  com- 
missioner haviuff  made  a  special  statement  of 
the  account,  at  the  instance  of  the  defendants, 
they  cannot  object  that  it  is  not  stated  on  the 
basis  of  an  executorial  account 

Solomon  G.  Barrick,  late  of  the  county 
of  Washing'.ton,  departed  this  life  prior 
125  to  the  25th  day  of  February,  *1850. 
By  his  will,  which  bears  date  on  the 
6th  of  Novemt>er  1848,  after  giving  to  his 
mother  the  tracts  of  land  on  which  she 
lived,  and  the  personal  property  upon  the 
place,  for  her  life,  and  atiier  death  giving 
the  same  to  his  half  sister  Catharine  for 
her  life,  and  to  her  children,  if  she  should 
have  any,  at  her  death,  he  directs  that  if 
Catharine  should  die  without  children  the 
land  left  to  her,  as  well  as  all  other  prop- 
erty, shall  be  sold  by  his  executor,   and  the 

^Charitable  Trusta  —  Validity  —  Statute.— In  Kin- 
naird  v.  Miller,  25Qratt  110,  the  court  said:  "The 
case  of  Kelly.  &c.,  v.  Love's  Adm*rs.  &c.,  20  Oratt. 
124,  is  the  only  decision  of  this  court  Id  resrard  to 
the  construction  and  effect  of  chapter  80  of  the 
Code  of  1860,  and  it  has  an  important  bearinfir  apon 
this  case.  It  was  held  in  that  case  (all  the  judsres 
concurring:  in  the  opinion  delivered  by  Judge 
Staplks),  that  the  devise  there  in  question  was 
void  at  common  law  upon  the  authority  of  numer- 
ous decisions  of  this  court  (which  are  cited),  but 
that  it  was  valid  under  chapter  80  of  the  (3ode. 
The  charity  was  at  least  as  indefinite  in  that  case  as 
it  is  in  this.**  See  also,  foot-note  to  Kinnalrd  v.  Mil- 
ler, 26  Qratt  107. 

See  principal  case  cited  and  approved  in  Bible 
Soc.  V.  Pendleton,  7  W.  Va.  88:  Wilson  v.  Perry,  20 
W.  Va.  190,  1  S.  E.  Rep.  817:  Wilmoth  v.  Wllmoth,  84 
W.  Va.  488,  12  S.  TR.  Rep.  784:  Handley  v.  Palmer. 
01  Fed.  Rep.  954. 
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proceeds  appropriated  in   manner  and  form 
as  hereinafter  directed. 

The  third  clause  of  his  will  is,  omitting- 
useless  words,  as  follows :  I  give  and  devise 
to  lyeonidas  lyove,  three  certain  tracts  of 
land  lying  in  the  county  of  Washing-ton, 
(describing  them)  for  which  said  tracts  of 
land  the  said  Leonidas  lyove  has  already 
executed  his  bond  to  me  for  the  sum  of 
$2,200,  due  and  payable  on  the  1st  day  of 
January,  1848,  bearing  interest  from  the 
date;  and  I  direct  this  sum  of  $2,200,  and 
the  proceeds  of  the  sale  of  the  two  tracts  of 
land,  and  all  the  other  property  devised  to 
my  mother  during  her  life,  and  at  her 
death  to  my  half  sister  Catharine,  during 
.  her  life,  should  she  die  without  issue,  as 
well  as  the  proceeds  of  a  tract  of  land  I  own 
in  Indiana,  and  all  other  property  of  every 
description  of  which  I  may  die  possessed, 
after  the  payment  of  the  devises  hereinafter 
mentioned,  to  be  held  by  my  executor,  or 
invested  by  him,  on  undoubted  security,  as 
a  school  fund ;  and  the  interest,  after  the 
first  day  of  January  1853,  is  to  be  appro- 
priated towards  the  payment  of  the  salary 
of  a  competent  teacher  to  teach  school  at  a 
school-house  which  I  wish  to  be  erected  on 
a  certain  piece  of  land  upon  which  myself 
and  James  Cole  consented  a  church  and 
school-house  might  be  erected  some  years 
ago.  And  for  the  erection  of  said  school- 
house,  I  hereby  direct  that  $200  of  the  in- 
terest on  I^eonidas  I^ove's  bond  to  me  for 
$2,200,    which   may  be  due   before  1853,  be 

appropriated  by  my  executor.  And  I 
126      further   direct    that    no   one  sect  *or 

denomination  shall  have  any  power  or 
control  over  said  school-house.  And  if  it 
should  be  that  the  school-house  should  not 
be  erected  on  said  piece  of  land,  or  that 
there  should  be  objection  thereto,  then  I 
wish  the  school-house  to  be  erected  near 
that  piece  of  land,  so  as  to  be  convenient 
to  the  neighborhood  in  which  the  said  piece 
of  land  lieth.  It  is  further  my  will  and 
desire,  that  the  interest  upon  the  fund 
hereby  created  be  expended  yearly  under 
the  direction  of  Leonidas  liove,  David 
Jones,  Oscar  Love  and  Charles  Meeke,  and 
they  are  hereby  appointed  commissioners 
for  the  purpose;  and  any  vacancy  which 
shall  at  any  time  occur,  either  by  death, 
resignation  or  removal,  in  the  board  hereby 
constituted,  I  direct  shall  be  filled  by  the 
survivors  of  those  remaining,  and  those 
who  may  be  patrons  of  the  school  when 
such  vacancy  occurs.  I  constitute  Leonidas 
Love  as  the  president  and  treasurer  of  this 
board  of  commissioners ;  and  if  at  any  time 
hereafter,  another  treasurer  should  be  ap- 
pointed for  this  board,  I  direct  that  he  be 
required  to  give  undoubted  security  for  the 
faithful  discharge  of  his  duties ;  and  I  order 
and  direct  that  the  treasurer  of  the  said 
school  fund  shall  be  paid,  or  receive  for 
his  services,  ten  per  cent,  on  the  money 
which  he  pays  out  ae  heretofore  directed, 
i.  e.,  the  interest  for  the  school  fund. 

The  testator  appointed  Leonidas  Love 
executor  of  his  will,  and  directed  that  he 
should  be  allowed  three  hundred  dollars  for 


his  services  as  such ;  and  if  it  should  be 
necessary  for  him,  as  executor,  to  make  a 
trip  to  the  west,  that  he  should  receive  the 
sum  of  one  hundred  and  fifty  dollars,  in 
addition,  from  his  estate.  And  he  directed, 
also,'  that  Love  should  be  required  to  give 
ample  security  for  the  faithful  discharge  of 
all  the  duties  required  of  him  by  the  wilL 
Leonidas  Love  qualified  as  executor  of 
the  will,  and  gave  security,  as  required  by 
it ;  and  in  1859  he  settled  his  administration 
account     before    a    commissioner   of 

127  *the  court,  showing  a   balance  in  his 
hands,  on  the   1st  of  December,  1859, 

of  $3,701  44,  of  which  it  would  seem  that 
$328  16  was  interest.  One  of  the  items  of 
charge  against  the  executor  is  under  date  of 
March  12th,  1854,  for  cash  received  of  R.  T. 
&  6.  Harris,  of  Indiana,  $650  00;  which 
seems  to  have  been  assumed,  in  the  Circuit 
court,  to  be  for  the  Indiana  land  mentioned 
in  the  will,  there  being  no  other  charge  for 
that  land. 

In  October,  1866,  James  Kelly,  David 
Jones,  James  Buchanan  and  Matthew 
Houston  filed  their  bill  in  the  Circuit  court 
of  Washington  county,  against  the  admin- 
istrators of  Leonidas  Love  and  his  sureties 
in  his  ofiScial  bonds,  in  which  they  set  out 
the  will  of  Solomon  G.  Barrick,  stated  that 
Love  had  paid  the  leg^acies,  and  had  settled 
his  account,  showing  the  balance  as  above 
stated ;  that  it  did  not  appear  what  had  be- 
come of  the  Indiana  land,  unless  the  item 
of  $650  be  the  proceeds  of  the  sale  of  it ; 
that  Love  did  not  put  out  the  money  in- 
tended for  the  school  fund,  but  retained  it 
in  his  own  hands;  that  the  school-house 
had  been  erected,  and  the  $200  appropriated 
for  that  purpose  had  been  properlv  ex- 
pended ;  that  of  the  trustees  appointed  by 
the  testator,  the  plaintiff  Jones  is  still 
acting,  Charles  Meeks  has  resigned,  Oscar 
Love  has  removed  from  the  country,  and 
Leonidas  Love  was  killed  during  the  war; 
that  the  plaintiffs,  James  Buchanan,  Mat- 
thew Houston  and  James  Kelly,  had  been 
chosen,  as  directed  by  the  will,  to  act  as 
commissioners  or  trustees ;  that  James  KeUj 
is  the  president  and  treasurer,  and  has 
given  bond  and  security ;  and  they  pray  for 
a  decree  against  the  defendants  for  the 
amount  of  the  school  fund,  and  for  general 
relief. 

The  defendants  answered  the  bill.  The 
administrators  claim  some  credits  for  pay- 
ments made  by  Leonidas  Love  on  account 
of  the  school;  and  the  sureties  insist  that, 
as  it  was  impossible  to  invest  the  fund 

128  safely    during  *the    war,    they    shall 
not  be  held  liable  to  pay  interest  upon 

it  during  that  period. 

In  January,  1867,  the  judg'e  made  an  order 
in  vacation,  directing  that  M.  M.  Talia- 
ferro, who  was  appointed  a  commissioner 
for  the  purpose,  do  proceed  to  take  an  ac- 
count in  the  cause,  and  report  to  the  court 
the  amount  to  which  the  plaintiffs  are  en- 
titled under  the  will  of  Solomon  G.  Barrick, 
together  with  any  matter  deemed  pertinent 
by  himself,  or  required  by  either  party  to 
be  specially  stated. 
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The  commissioner  made  his  report.  Tak- 
ing the  account  reported  by  the  commis- 
sioner in  1859,  viz:  $3,701  44,  he  charged 
the  interest  annually,  deducting  from  this 
interest  the  payments  made  during  the 
year,  and  making  the  balance  of  interest 
bear  interest  from  the  end  of  the  year,  thus 
charging  the  executor  with  compound  in- 
terest ;  and  he  ascertained  the  amount  due 
on  the  1st  of  December,  1866,  to  be  $4,622  25. 
He  also  made  a  special  statement,  at  the 
instance  of  the  defendants,  charging  the 
ezecntor  with  simple  interest ;  and  on  this 
statement  the  amount  found  due  from  the 
executor  is  $4,516  28;  of  this  sum,  beside 
the  interest  included  in  the  first  item  of 
$3,701  44,  the  interest  included  in  the  bal- 
ance found  due  by  the  commissioner  is 
1814  84. 

The  administrators  of  Leonidas  Love 
excepted  to  the  report,  because, 

Ist.  The  commissioner  had  failed  to  re- 
port the  balance  against  oi*  in  favor  of 
lK>ve's  estate,  upon  the  hypothesis  that  no 
interest  is  properly  chargeable  against  him 
^m  the  date  at  which  he  entered  upon  his 
duties  as  treasurer. 

2.  That  the  principle  upon  which  the  in- 
terest is  charged,  in  both  statements,  is 
contrary  to  the  principle  of  Granberry  v. 
Granberry,  1  Wash.  249,  as  explained  and 
settled,  3  Ireigh  348. 

3.  Because,  by  the  will,  Leonidas 
129  Love  was  entitled  *to  ten  per  cent, 
upon  all  disbursements;  aild  this  the 
commissioner  has  not  allowed. 

Before  a  decree  was  made  in  the  case, 
Henry  Lovell  and  Catharine  his  wife,  who 
was  the  half-sister  of  the  testator  Barrick, 
and  others  who  were  his  heirs  at  law,  filed 
their  petition  in  the  cause,  stating  that  they 
were  at>ont  to  file  their  bill  to  contest  the 
validity  of  the  provision  of  Barrick' s  will 
in  favor  of  the  school,  and  to  claim  the 
fund  as  his  heirs  at  law. 

At  the  April  term,  1867,  the  court  over- 
ruled the  exceptions  to  the  report,  and  con- 
firmed the  special  statement;  but  Lovell 
and  wife  and  others  having  filed  their  peti- 
tion, the  court  declined  to  decree  the  pay- 
ment of  the  money  to  the  plaintiffs,  and 
gave  the  heirs  at  law  leave  to  file  a  cross 
bill  in  the  cause  by  the  special  term  of  the 
court. 

At  a  special  term  of  the  court,  on  the  13th 
of  November,  1867,  the  defendants  demurred 
to  the  bill ;  and  the  cause  coming  on  to  be 
heard,  the  court  overruled  the  demurrer, 
and  made  a  decree  in  favor  of  the  plaintiffs 
against  the  administrators  of  Leonidas 
Love  and  his  sureties,  for  the  sum  of 
$4,516  28,  with  interest  from  the  1st  of  De- 
cember, 1866,  till  paid,  and  the  costs;  the 
decree  against  the  administrators  to  be  paid 
bv  them  out  of  the  assets  of  their  intestate. 
BVom  this  decree  the  administrators  ob- 
tained an  appeal  to  the  District  Court  of 
Appeals  at  Abingdon,  where  the  decree  of 
the  Circuit  court  was  reversed,  and  the 
plaintiffs  below  then  applied  for  and  ob- 
tained an  appeal  from  that  decree. 


John  W.  Johnston  for  the  appellants. 
Baxter  for  the  appellees. 

STAPLES,  J.  That  the  devise  contained 

in  the  will  of  Solomon  G.    Barrick,    for  the 

establishment  of  a  free   school,    is  void   at 

common    law,    must   be    taken   to  be 

130  *well  settled   in    Virginia,    upon   the 
authority     of     numerous     decisions. 

Gallego's  Ex' or  v.  Attorney -General,  3 
Leigh  450;  Brooke  &  als.  v.  Shacklett,  13 
Gratt.  301 ;  Seaburn's  Ex'or  v.  Seabum  & 
als. ,  15  Gratt.  423. 

If  the  said  devise  can  have  any  effect,  it 
is  only  by  force  of  the  act  passed  2d  April, 
1839,  entitled  an  act  concerning  devises  and 
bequests  made  to  schools,  academies  and 
colleges.  Sess.  Acts,  pp.  11  and  13,  ch.  12. 
That  act  was  in  force  at  the  death  of  the 
testator,  and  the  question  is.  Does  it  legal- 
ize the  devise  under  consideration? 

The  first  section  of  the  act  provides  that 
all  devises  and  bequests  thereafter  made 
for  the  establishment  or  endowment  of  any 
unincorporated  school,  academy  or  college, 
for  the  education  of  free  white  persons, 
shall  be  valid  in  law  and  equity,  except  as 
hereinafter  provided;  that  the  trustees  ap- 
pointed by  the  testator  shall  have  the  same 
right  to  maintain  suits  in  law  and  equity, 
that  they  would  have  had  if  the  beneficiary 
had  been  a  certain  natural  person ;  and  if 
the  trustees  so  appointed  should  decline  to 
act,  or  if  none  were  appointed,  the  Circuit 
courts  should  appoint  trustees  to  carry  the 
devise  into  execution. 

The  act  further  provides,  that  if  any  will, 
containing  devises  or  bequests  of  the  char- 
acter mentioned,  shall  be  admitted  to  pro- 
bate in  any  court  other  than  a  Circuit  court, 
the  clerk  of  such  court  shall  certify  the  fact 
of  such  probate,  and  an  attested  copy  of 
such  will,  to  f  he  Circuit  court  having  juris- 
diction over  the  county;  and  the  Circuit 
court,  at  the  next  term  after  such  certificate 
is  received,  is  required  to  appoint  a  com- 
missioner to  ascertain  the  character  and 
value  of  the  property  devised. 

The  seventh  section  of  the  act  provides 
that,  at  the  next  term  ensuing  such  probate, 
or  the  reception  of  such  copy,  the  Circuit 
court  shall  report  the  case  to  the  Legisla- 
ture, together  with   the   report  of  the 

131  commissioner,  *and  any  other  matter 
it  may  deem  proper ;  and  if  the  Leg- 
islature shall  refuse,  or  within  two  succes- 
sive sessions  after  the  receipt  of  said 
certificate,  shall  fail  to  incorporate  said 
school,  academy  or  college,  the  said  devise 
or  bequest  shall  be  void. 

It  has  been  argtied,  that  the  true  intent 
and  meaning  of  this  statute  is  to  refer 
all  questions,  touching  the  validity  of  char- 
itable bequests  and  devises,  to  legislative 
action ;  and  the  Legislature  having  failed 
to  incorporate  the  school  within  the  time 
prescribed  by  the  act,  this  provision  in  the 
will  of  Solomon  G.  Barrick  cannot  now  take 
effect. 

I  think  the  object  of  the  Legislature,  in 
passing  the  act,  was  to  change  the  rule  of 
law   laid   down    in    the  cases  before  cited. 
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proceeds  appropriated  in  manner  an4  form 
as  hereinafter  directed. 

The  third  clause  of  his  will  is,  omitting^ 
useless  words,  as  follows :  I  give  and  devise 
to  Leonidas  I#ove,  three  certain  tracts  of 
land  lying  in  the  county  of  Washington, 
(describing  them)  for  which  said  tracts  of 
land  the  said  I#eonidas  L/Ove  has  already 
executed  his  bond  to  me  for  the  sum  of 
$2,200,  due  and  payable  on  the  1st  day  of 
January,  1848,  bearing  interest  from  the 
date;  and  I  direct  this  sum  of  $2,200,  and 
the  proceeds  of  the  sale  of  the  two  tracts  of 
land,  and  all  the  other  property  devised  to 
my  mother  during  her  life,  and  at  her 
death  to  my  half  sister  Catharine,  during 
.  her  life,  should  she  die  without  issue,  as 
well  as  the  proceeds  of  a  tract  of  land  I  own 
in  Indiana,  and  all  other  property  of  every 
description  of  which  I  may  die  possessed, 
after  the  payment  of  the  devises  hereinafter 
mentioned,  to  be  held  by  my  executor,  or 
invested  by  him,  on  undoubted  security,  as 
a  school  fund ;  and  the  interest,  after  the 
first  day  of  January  1853,  is  to  be  appro- 
priated towards  the  payment  of  the  salary 
of  a  competent  teacher  to  teach  school  at  a 
school-house  which  I  wish  to  be  erected  on 
a  certain  piece  of  land  upon  which  myself 
and  James  Cole  consented  a  church  and 
school-house  might  be  erected  some  years 
ago.  And  for  the  erection  of  said  school- 
house,  I  hereby  direct  that  $200  of  the  in- 
terest on  I#eonidas  I^ove's  bond  to  me  for 
$2,200,  which  may  be  due  before  1853,  be 
appropriated  by  my  executor.  And  I 
126  further  direct  that  no  one  sect  *or 
denomination  shall  have  any  power  or 
control  over  said  school-house.  And  if  it 
should  be  that  the  school-house  should  not 
be  erected  on  said  piece  of  land,  or  that 
there  should  be  objection  thereto,  then  I 
wish  the  school-house  to  be  erected  near 
that  piece  of  land,  so  as  to  be  convenient 
to  the  neighborhood  in  which  the  said  piece 
of  land  lieth.  It  is  further  my  will  and 
desire,  that  the  interest  upon  the  fund 
hereby  created  be  expended  yearly  under 
the  direction  of  lyeonidas  tove,  David 
Jones,  Oscar  Love  and  Charles  Meeke,  and 
they  are  hereby  appointed  commissioners 
for  the  purpose;  and  any  vacancy  which 
shall  at  any  time  occur,  either  by  death, 
resignation  or  removal,  in  the  board  hereby 
constituted,  I  direct  shall  be  filled  by  the 
survivors  of  those  remaining,  and  those 
who  may  be  patrons  of  the  school  when 
such  vacancy  occurs.  I  constitute  Leonidas 
Love  as  the  president  and  treasurer  of  this 
board  of  commissioners;  and  if  at  any  time 
hereafter,  another  treasurer  should  be  ap- 
pointed for  this  board,  I  direct  that  he  be 
required  to  give  undoubted  security  for  the 
faithful  discharge  of  his  duties;  and  I  order 
and  direct  that  the  treasurer  of  the  said 
school  fund  shall  be  paid,  or  receive  for 
his  services,  ten  per  cent,  on  the  money 
which  he  pays  out  as  heretofore  directed, 
i.  e.,  the  interest  for  the  school  fund. 

The  testator  appointed  Leonidas  Love 
executor  of  his  will,  and  directed  that  he 
should  be  allowed  three  hundred  dollars  for 


his  services  as  such ;  and  if  it  should  be 
necessary  for  him,  as  executor,  to  make  a 
trip  to  the  west,  that  he  should  receive  the 
sum  of  one  hundred  and  fifty  dollars,  in 
addition,  from  his  estate.  And  he  directed, 
also,'  that  Love  should  be  required  to  give 
ample  security  for  the  faithful  discharge  of 
all  the  duties  required  of  him  by  the  will. 
Leonidas  Love  qualified  as  executor  of 
the  will,  and  gave  security,  as  required  by 
it ;  and  in  1859  he  settled  his  administration 
account     before    a    commissioner    of 

127  *the  court,  showing  a   balance  in  his 
hands,  on  the   1st  of  December,  1859, 

of  $3,701  44,  of  which  it  would  seem  that 
$328  16  was  interest.  One  of  the  items  of 
charge  against  the  executor  is  under  date  of 
March  12th,  1854,  for  cash  received  of  R.  T. 
&  G.  Harris,  of  Indiana,  $650  00;  which 
seems  to  have  been  assumed,  in  the  Circuit 
court,  to  be  for  the  Indiana  land  mentioned 
in  the  will,  there  being  no  other  charge  for 
that  land. 

In  October,  1866,  James  Kelly,  David 
Jones,  James  Buchanan  and  Matthew 
Houston  filed  their  bill  in  the  Circuit  court 
of  Washington  county,  against  the  admin- 
istrators of  Leonidas  Love  and  his  sureties 
in  his  ofiScial  bonds,  in  which  they  set  out 
the  will  of  Solomon  G.  Barrick,  stated  that 
Love  had  paid  the  legacies,  and  had  settled 
his  account,  showing  the  balance  as  above 
stated;  that  it  did  not  appear  what  had  lie- 
come  of  the  Indiana  land,  unless  the  item 
of  $650  be  the  proceeds  of  the  sale  of  it ; 
that  Love  did  not  put  out  the  money  in- 
tended for  the  school  fund,  but  retained  it 
in  his  own  hands;  that  the  school-house 
had  been  erected,  and  the  $200  appropriated 
for  that  purpose  had  been  properlv  ex- 
\  pended ;  that  of  the  trustees  appointed  by 
the  testator,  the  plaintiff  Jones  is  still 
acting,  Charles  Meeks  has  resigned,  Oscar 
Love  has  removed  from  the  country,  and 
Leonidas  Love  was  killed  during  the  war; 
that  the  plaintiffs,  James  Buchanan,  Mat- 
thew Houston  and  James  Kelly,  had  been 
chosen,  as  directed  by  the  will,  to  act  as 
commissioners  or  trustees ;  that  James  Kelly 
is  the  president  and  treasurer,  and  has 
given  bond  and  security ;  and  they  pray  for 
a  decree  against  the  defendants  for  the 
amount  of  the  school  fund,  and  for  general 
relief. 

The  defendants  answered  the  bill.  The 
administrators  claim  some  credits  for  pay- 
ments made  by  Leonidas  Love  on  account 
of  the  school;  and  the  sureties  insist  that, 
as  it  was  impossible  to  invest  the  fund 

128  safely    during  *the    war,    they    shall 
not  be  held  liable  to  pay  interest  upon 

it  during  that  period. 

In  January,  1867,  the  judge  made  an  order 
in  vacation,  directing  that  M.  M.  Talia- 
ferro, who  was  appointed  a  commissioner 
for  the  purpose,  do  proceed  to  take  an  ac- 
count in  the  cause,  and  report  to  the  court 
the  amount  to  which  the  plaintiffs  are  en- 
titled under  the  will  of  Solomon  G.  Barrick, 
together  with  any  matter  deemed  pertinent 
by  himself,  or  required  by  either  party  to 
be  specially  stated. 
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The  commissioner  made  his  report.  Tak- 
ing- the  account  reported  by  the  commis- 
sioner in  1859,  viz:  $3,701  44,  he  charged 
the  interest  annually,  deducting*  from  this 
interest  the  payments  made  during  the 
year,  and  making  the  balance  of  interest 
bear  interest  from  the  end  of  the  year,  thus 
charging  the  executor  with  compound  in- 
terest; and  he  ascertained  the  amount  due 
on  the  1st  of  December,  1866,  to  be  $4,622  25. 
He  also  made  a  special  statement,  at  the 
instance  of  the  defendants,  charging  the 
executor  with  simple  interest ;  and  on  this 
statement  the  amount  found  due  from  the 
executor  is  $4,516  28;  of  this  sum,  beside 
the  interest  included  in  the  first  item  of 
$3,701  44,  the  interest  included  in  the  bal- 
ance found  due  by  the  commissioner  is 
$814  84. 

The  administrators  of  Leonidas  Ltove 
excepted  to  the  report,  because, 

1st.  The  commissioner  had  failed  to  re- 
port the  balance  against  oi*  in  favor  of 
Love*s  estate,  upon  the  hypothesis  that  no 
interest  is  properly  chargeable  against  him 
from  the  date  at  which  he  entered  upon  his 
duties  as  treasurer. 

2.  That  the  principle  upon  which  the  in- 
terest is  charged,  in  both  statements,  is 
contrary  to  the  principle  of  Granberry  v. 
Granberry,  1  Wash.  249,  as  explained  and 
settled,  3  Ireigh  348. 

3.  Because,  by  the  will,  Leonidas 
129  Ix)ve  was  entitled  *to  ten  per  cent, 
upon  all  disbursements ;  and  this  the 
commissioner  has  not  allowed. 

Before  a  decree  was  made  in  the  case, 
Henry  I^ovell  and  Catharine  his  wife,  who 
was  the  half-sister  of  the  testator  Barrick, 
and  others  who  were  his  heirs  at  law,  filed 
their  petition  in  the  cause,  stating  that  they 
were  about  to  file  their  bill  to  contest  the 
validity  of  the  provision  of  Barrick' s  will 
in  favor  of  the  school,  and  to  claim  the 
fund  as  his  heirs  at  law. 

At  the  April  term,  1867,  the  court  over- 
ruled the  exceptions  to  the  report,  and  con- 
firmed the  special  statement;  but  lyovell 
and  wife  and  others  having  filed  their  peti- 
tion, the  court  declined  to  decree  the  pay- 
ment of  the  money  to  the  plaintiffs,  and 
gave  the  heirs  at  law  leave  to  file  a  cross 
bill  in  the  cause  by  the  special  term  of  the 
court. 

At  a  special  term  of  the  court,  on  the  13th 
of  November,  1867,  the  defendants  demurred 
to  the  bill;  and  the  cause  coming  on  to  be 
heard,  the  court  overruled  the  demurrer, 
and  made  a  decree  in  favor  of  the  plaintiffs 
against  the  administrators  of  I^eonidas 
Love  and  his  sureties,  for  the  sum  of 
$4,516  28,  with  interest  from  the  1st  of  De- 
cember, 1866,  till  paid,  and  the  costs;  the 
decree  against  the  administrators  to  be  paid 
by  them  out  of  the  assets  of  their  intestate. 
Brom  this  decree  the  administrators  ob- 
tained an  appeal  to  the  District  Court  of 
appeals  at  Abingdon,  where  the  decree  of 
the  Circuit  court  was  reversed,  and  the 
plaintiffs  below  then  applied  for  and  ob- 
tained an  appeal  from  that  decree. 


John  W.  Johnston  for  the  appellants. 
Baxter  for  the  appellees. 

STAPLES,  J.  That  the  devise  contained 

in  the  will  of  Solomon  G.    Barrick,    for  the 

establishment  of  a  free   school,    is  void  at 

common    law,    must    be    taken   to  be 

130  *well  settled   in    Virginia,    upon   the 
authority     of     numerous     decisions. 

Gallego*s  EJx'or  v.  Attorney-General,  3 
Leigh  450;  Brooke  &  als.  v.  Shacklett,  13 
Gratt.  301 ;  Seaburn's  Ex'or  v.  Seaburn  & 
als. ,  15  Gratt.  423. 

If  the  said  devise  can  have  any  effect,  it 
is  only  by  force  of  the  act  passed  2d  April, 
1839,  entitled  an  act  concerning  devises  and 
bequests  made  to  schools,  academies  and 
colleges.  Sess.  Acts,  pp.  11  and  13,  ch.  12. 
That  act  was  in  force  at  the  death  of  the 
testator,  and  the  question  is.  Does  it  legal- 
ize  the  devise  under  consideration? 

The  first  section  of  the  act  provides  that 
all  devises  and  bequests  thereafter  made 
for  the  establishment  or  endowment  of  any 
unincorporated  school,  academy  or  college, 
for  the  education  of  free  white  persons, 
shall  be  valid  in  law  and  equity,  except  as 
hereinafter  provided ;  that  the  trustees  ap- 
pointed by  the  testator  shall  have  the  same 
right  to  maintain  suits  in  law  and  equity, 
that  they  would  have  had  if  the  beneficiary 
had  been  a  certain  natural  person ;  and  if 
the  trustees  so  appointed  should  decline  to 
act,  or  if  none  were  appointed,  the  Circuit 
courts  should  appoint  trustees  to  carry  the 
devise  into  execution. 

The  act  further  provides,  that  if  any  will, 
containing  devises  or  bequests  of  the  char- 
acter mentioned,  shall  be  admitted  to  pro- 
bate in  any  court  other  than  a  Circuit  court, 
the  clerk  of  such  court  shall  certify  the  fact 
of  such  probate,  and  an  attested  copy  of 
such  will,  to  the  Circuit  court  having  juris- 
diction over  the  county;  and  the  Circuit 
court,  at  the  next  term  after  such  certificate 
is  received,  is  required  to  appoint  a  com- 
missioner to  ascertain  the  character  and 
value  of  the  property  devised. 

The  seventh  section  of  the  act  provides 
that,  at  the  next  term  ensuing  such  probate, 
or  the  reception  of  such  copy,  the  Circuit 
court  shall  report  the  case  to  the  Legisla- 
ture, together  with   the   report  of  the 

131  commissioner,  *and  any  other  matter 
it  may  deem  proper ;  and  if  the  Leg- 
islature shall  refuse,  or  within  two  succes- 
sive sessions  after  the  receipt  of  said 
certificate,  shall  fail  to  incorporate  said 
school,  academy  or  college,  the  said  devise 
or  bequest  shall  be  void. 

It  has  been  argued,  that  the  true  intent 
and  meaning  of  this  statute  is  to  refer 
all  questions,  touching  the  validity  of  char- 
itable bequests  and  devises,  to  legislative 
action ;  and  the  Legislature  having  failed 
to  incorporate  the  school  within  the  time 
prescribed  by  the  act,  this  provision  in  the 
will  of  Solomon  G.  Barrick  cannot  now  take 
effect. 

I  think  the  object  of  the  Legislature,  in 
passing  the  act,  was  to  change  the  rule  of 
law   laid   down    in    the  cases  before  cited. 
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controlling  bequests  and  devises  for  the 
establishment  of  schools  and  colleges,  leav- 
ing it  in  full  effect  and  operation,  so  far 
as  it  applied  to  bequests  and  devises  for 
religious  purposes.  This  adherence  to  the 
rule  in  the  latter  case,  originated  in  legis- 
lative and  popular  jealousy,  and  opposition 
to  the  incorporation  of  religious  societies, 
and  a  just  apprehension  that  the  accumula- 
tion of  property  bj  such  institutions  would 
be  incompatible  with  sound  republican 
polity. 

It  was  not  intended,  however,  by  this 
statute,  to  place  the  whole  subject  of  devises 
and  bequests,  for  literary  purposes,  beyond 
the  control  of  the  Legislature.  The  effect 
of  the  act  was  simply  to  take  from  the  heirs 
the  right  to  object  to  the  validity  of  such 
devises  and  bequests.  It  made  them  valid> 
so  far  as  the  heirs  were  concerned,  but  re- 
served to  the  State  the  right  to  determine, 
through  its  L/egislature,  acting  upon  the 
facts  of  each  case,  as  reported  by  the  Courts, 
whether  the  devise  should  be  carried  into 
effect  or  not. 

The  reasons  ,  for  this  legislation  are  ap- 
parent. Cases  might,  and  probably  would, 
occur,  in  which  the  execution  of  devises 
and  bequests,  of  the  character  mentioned, 
would  be  inexpedient  and  unwise, 
132  upon  considerations  *of  a  public 
nature,  or  impracticable  by  reason  of 
a  change  of  circumstances  or  events  not 
foreseen  by  those  who  made  them.  The 
I^egislature,  therefore,  reserved  the  right 
to  declare  them  void,  when  a  proper  case 
should  be  presented,  and  a  mode  was  in- 
dicated by  which,  in  a  reasonable  time,  the 
question  might  be  brought  to  the  attention 
of  that  body,  and  its  action  invoked  by 
persons  interested. 

It  was  the  duty  of  the  courts  to  report 
such  cases  to  the  Legislature ;  but  the  va- 
lidity of  the  devise  or  bequest  was  not  de- 
pendent upon  a  compliance  by  the  courts 
with  the  requirements  of  the  statute.  Their 
validity  was  clearly  and  unequivocally 
established  by  the  provisions  of  the  1st 
section,  before  cited,  subject  only  to  the 
exception  contained  in  the  seventh'  section. 
That  exception  applies,  and  only  applies, 
to  those  cases  in  which  the  Circuit  court 
has  certified  a  copy  of  the  will  to  the  Leg- 
islature, and  the  latter  has  refused  or  failed 
to  incorporate  the  school  within  the  period 
prescribed.  This  construction  is  confirmed 
by  the  language  of  the  2d  section  of  ch.  80 
of  the  Cc^e  of  1860,  which  declares  that 
any  gift,  grant  or  devise,  made  since  April 
1839,  for  literary  purposes,  shall  be  valid, 
except  such  devises  or  bequests  as  have 
failed  or  become  void  by  virtue  of  the  7th 
section  of  that  act. 

According  to  the  legislative  view,  there 
was  a  class  of  devises  and  bequests  invalid 
under  the  act  of  1839;  but  they  were  those 
only  provided  for  in  the  7th  section ;  cases 
which  had  been  reported  by  the  courts  to 
the  Legislature,  and  had  failed  to  take 
effect  by  reason  of  the  refusal  or  failure  of 
the  Legislature  to  pass  an  act  of  incorpo- 
ration. 


But  if,  as  is  contended,  it  is  the  true  con- 
struction of  the  act  of  1839,  that  those  de- 
vises and  bequests  for  literary  purposes, 
only  are  valid  which  have  been  accepted  by 
the  Legislature,  I  think  such  acceptance  is 
found  in  the  provisions  of  the  2d  sec- 
133»  tion,  chapter  80,  ♦of  the  Code  1860, 
already  cited.  By  that  section,  the 
Legislature  relinquished  the  right,  previ- 
ously reserved  to  the  State,  of  determining 
whether  it  would  or  would  not  accept  the 
devises  and  bequests  for  literary  purposes 
made  since  1839;  and  declared  its  pleasure 
to  be,  that  all  such  devises  and  bequests 
should  be  valid,  except  those  only  which 
had  become  void  by  the  provisions  of  the 
7th  section  of  that  act.  This  legislation 
operated  as  a  general  act  of  acceptance  in 
all  cases,  and  instead  of  a  special  acceptance 
in  each  particular  case.  The  heirs  could 
not  complain  of  such  legislation,  as  it  took 
nothing  from  them;  their  rights  having 
been  already  divested  under  the  provisions 
of  the  1st  section  of  the  act  of  1839. 

It  appears,  however,  that  the  Legislature, 
to  place  its  acceptance  of  the  devise,  in 
this  case,  beyond  all  dispute,  on  the  20th 
December,  1866,  passed  an  act  incorporating 
**the  Barrick  Institute,  in  the  county  of 
Washington."  The  provisions  of  the  act 
of  1839,  already  cited,  were  intended  to 
bring  the  subject  as  speedily  as  possible  to 
the  attention  of  the  Legislature,  and  to  fur- 
nish that  body  with  information  necessary 
to  enable  it  to  judge  of  the  propriety  of 
accepting  the  grant,  and  to  provide  suitable 
means  to  give  it  effect.  The  Legislature 
having  acquired  such  information  other- 
wise, and  passed  an  act  of  incorporation 
accordingly,  everything  has  been  done  that 
is  necessary  to  give  effect  to  the  devise  in 
question.  For  these  reasons,  I  am  of  opin- 
ion there  is  no  error  in  the  decree  of  the 
Circuit  court  of  Washington  in  holding  the 
devise  in  the  will  of  Solomon  G.  Barrick, 
for  the  establishment  of  a  school,  to  be 
good  and  valid  in  law. 

Another  error  assigned  in  the  petition  is, 
that  the  account  reported  by  the  commis- 
sioner, in  the  mode  of  calculating  interest 
therein  adopted,  violates  the  rule  laid  down 
in  this  State  for  the  settlement  of  fiduciary 

accounts. 
134  *It  is  unnecessary  to  decide  whether 
the  rule  laid  down  by  this  court  in 
Harvey's  adm'or  v.  Steptoe'sadm'or  &als., 
17  Gratt.  290,  for  the  settlement  of  trust 
accounts  under  deeds  for  the  payment  of 
debts,  applies  or  has  been  violated  in  this 
case.  It  is  sufficient  to  say  that  the  special 
statement  reported  by  the  commissioner, 
and  adopted  by  the  court  as  the  basis  of  its 
decree,  was  made  at  the  instance  of  the 
appellants. 

It  appears,  however,  that  the  commis- 
sioner has  charged  the  estate  of  Leonidas 
Love  with  $1,534  60  interest,  upon  a  balance  ^ 
of  $3,701  44,  reported  by  Commissioner 
Lynch.  This  balance  is,  in  part,  composed 
of  $328  16  interest,  estimated  in  a  previous 
settlement,  thus  charging  the  estate  with 
compound  interest. 
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And,  again,  the  commissioner  credits  the 
estate  with  $739  76  for  disbursements,  and 
deducts  this  sum  from  the  principal  and 
interest  ag^gregated ;  and  the  decree  of  the 
court  is  for  this  balance,  with  interest 
thereon  from  the  Ist  day  of  December  1866 ; 
and  in  this  way  the  estate  is  again  charged 
with  compound  interest. 

It  does  not  appear  that  said  estate  has 
been  credited  with  the  ten  per  cent,  com- 
mission, to  which  the  treasurer  is  entitled 
under  the  will  of  Solomon  G.  Barrick,  upon 
his  disbursements  of  the  school  fund. 

In  these  respects  the  decree  of  the  court 
below  is  clearly  erroneous,  and  should  be 
reversed  with  costs,  and  an  account  taken, 
in  conformity  with  the  decree  of  this  court. 

It  seems  that  the  testator,  at  the  time  of 
his  death,  owned  a  tract  of  land  in  the 
State  of  Indiana,  embraced  in  the  devise 
now  under  consideration.  What  disposition, 
if  any,  has  been  made  of  this  tract  does 
not  distinctly  appear. 

Should  the  plaintiffs  in  the  court  below 
desire  to  proceed  against  the  real  estate,  it 
is  proper  they  shovJd  be   required  to  amend 

their  bill  and  make  the  heirs  of 
1S5      ^Solomon    6.    Barrick   parties  to  the 

suit,  before  any  decree  is  rendered 
affecting*  said  real  estate. 

The  L#egislature,  since  the  institution  of 
this  suit,  having  passed  an  act  incorpora- 
ting- the  Barrick  Institute,  in  the  county  of 
Washing-ton,  the  said  corporation  should 
have  been  made  a  party  thereto  by  its  cor- 
porate name,  and  the  decree  for  any  balance 
due  on  account  of  the  school  fund  should 
have  been  rendered  in  its  favor. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows: 

Upon  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  Appeals  for  the  seventh  dis- 
trict, rendered  on  the  24th  day  of  July,  1868, 
reversing  a  decree  of  the  Circuit  court  of 
Washing-ton  county,  rendered  on  the  13th  of 
November,  1867,  in  a  suit  in  which  the  ap- 
pellants were  plaintiffs  and  the  appellees 
and  others  were  defendants. 

This  day  came  the  parties  by  their  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  argument  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in 
writing-  and  filed  with  the  record,  that  the 
provision  contained  in  the  will  of  Solomon 
6.  Barrick,  dec'd,  for  the  establishment  of 
a  school,  is  valid ;  that  the  appellants  had 
a  right  to  institute  this  suit;  and  that  the 
Circuit  court  did  not  err  in  overruling  the 
demurrer  to  the  bill. 

The  court  is  further  of  opinion,  that  the 
estate  of  the  said  Leonidas  I^ove  is  properly 
chargeable  with  interest  on  the  fund  which 
was  m  his  hands  as  executor  of  said  Solo- 
mon G.  Barrick,  or  as  trustee  of  the  school 
fund  created  by  the  said  will,  and  that  the 
Circuit  court  did  not  err  in   overruling  th^ 


appellees'  first  exception  to  commissioner 
Taliaferro's  report. 

But  the  court  is  also  of  opinion,  that  the 
estate  of  the  said  Leonidas    Love   is 

136  not  chargeable  with  compound  *inter- 
est    on    the   said  fund,    or  any    part 

thereof,  and  is  entitled  to  a  credit  of  ten 
per  cent,  commission  on  the  money  paid 
out  by  him  as  treasurer  of  the  said  school 
fund,  according  to  the  will  of  the  testator, 
and  that  the  Circuit  court  erred  in  overrul- 
ing the  appellees'  second  and  third  excep- 
tions to  th^  said  report,  so  far  as  said 
exceptions  are  in  accordance  with  the  opin- 
ion herein  expressed.  » 

The  court  is  further  of  opinion,  that  al- 
though the  appellants  properly  brought  this 
suit  in  their  own  names,  yet,  as  since  its 
institution  the  said  school  has  been  incor- 
porated, by  an  act  of  the  general  assembly 
passed  December  20th,  1866,  entitled  '*an 
act  incorporating  the  Barrick  Institute  of 
the  county  of  Washington,"  the  said  cor- 
poration, by  its  corporate  name,  should 
have  been  made  a  party  to  the  said  suit, 
and  the  decree  for  the  balance  due  on  ac- 
count of  said  fund  should  have  been  in  its 
favor. 

The  court  declines  to  express  any  opinion 
upon  the  construction  of  the  devise  to 
Catharine  Buchanan,  as  that  question  is 
not  before  this  court  upon  this  appeal. 

The  court  is  further  of  opinion,  that  if 
the  plaintiffs  desire  to  proceed  against  the 
real  estate  of  Solomon  G.  Barrick,  embraced 
in  the  said '  devise,  if  any  such  there  be, 
they  should  be  required  to  amend  their  bill, 
and  make  the  heirs  of  said  Barrick  parties 
to  this  suit. 

It  is  therefore  decreed  and  ordered,  that 
the  said  decree  of  the  said  District  court  be 
reversed  and  annulled,  and  that  the  appel- 
lees, out  of  the  estate  of  their  testator, 
Leonidas  Love,  do  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here.  And 
this  court,  proceeding  to  pronounce  such 
decree  as  the  said  District  court  ought  to 
have  pronounced,  it  is  further  decreed  and 
ordered,  that  so  much  of  said  decree  of  the 
said  Circuit  court  as  is  inconsistent  with 
the  foregoing  opinion,  be  reversed  and  an- 
nulled, and  that  the  appellants,  John 

137  *Kelly,  David  Jones,  James  Buchanan 
and  Matthew  Houston,  do  pay  to  the 

appellees  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid  in 
the  said  Circuit  court,  the  amount  of  which 
said  costs  is  to  be  a  charge  against  the 
school  fund  in  the  hands  of  the  said  appel- 
lants. 

And  it  is  further  ordered  and  decreed, 
that  this  cause  be  remanded  to  the  said 
Circuit  court  for  further  proceedings  to  be 
had  therein,  in  conformity  with  the  fore- 
going opinion. 

Which  is  ordered  to  be  certified  to  the 
said  Circuit  court  of  Washington  county. 

Decree  of  District  and  Circuit  court  re- 
versed. 
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Virginia  Rsports,  Aknotatsd. 


CHARITIES.  (SBB  CHURCH  PROPERTY.) 

I.  In  General. 

II.  Jurisdiction  of  Chancery  Conrts. 

III.  Beneficiaries. 

A.  Beneficiaries  UncerUin. 

B.  Ck>rporation  Notin  Esse. 

1.  Executory  Trusts— Perpetuities. 

rv.  Contributors— Donors. 

A.  Control  of  Fund. 

B.  Resultinff  Trusts. 

V.  Trustees. 

A.  Who  May  Be  Tnistee. 

1.  Unincorporated  Associations. 

2.  Corporations. 

8.  Who  Trustee  for  Poor. 

B.  Riffhts. 

C.  Estoppel. 

VI.  Devises  and  Bequests. 

VII.  Taxation. 

VIII.  Procedure. 

A.  Forum. 

B.  Person  Interested— Enforcement  of  Rights. 

1.  Trustees. 

2.  Beneficiaries. 

C.  Evidence. 

I.  IN  QBNBRAL. 

Definition.— "A  charity,  in  a  legul  sense,  may  be 
more  accurately  described  as  a  ffift  to  be  applied, 
consistently  with  existinff  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  brlufilnff 
their  hearts  under  the  infiuence  of  education  or 
relifflon,  by  relieving  their  bodies  from  disease, 
sufferiuff  or  constraint,  by  assisting*  them  to  estab- 
lish themselves  for  life,  or  by  erecting  or  maintaln- 
inff  public  buildinffs  or  works,  or  otherwise  lesseninff 
the  burdens  of  ffovemment  It  is  Immaterial 
whether  the  purpose  is  called  charitable  in  the  gift 
ftself.  if  it  is  so  described  as  to  show  that  it  is  chari- 
table.*' P.  Episcopal  Ed.  Society  v.  Churchman,  80 
Va.  718. 

Creation— Purpose  Need  Not  Be  Universal.— The 
assistance  of  the  indiffent  members  and  the  families 
of  its  members  of  an  association  is  a  charitable 
purpose,  where  the  revenues  of  the  association  are 
wholly  applied  to  paying  its  current  expenses,  and 
in  such  case  it  is  not  necessary  that  the  purposes 
should  be  universal.  City  of  Petersburgr  v.  Peters- 
burg Ben.  Ass*n.  78  Va.  431. 

Public  Policy— Religious  Uses.— The  legislation  of 
this  state  has  never  exhibited  any  hostility  to 
bequests  for  religious  uses.  Trustees  v.  Outhrie,  86 
Va.  126.  10  S.  E.  Rep.  818:  Protestant  Episcopal  Ed. 
Soc.  V.  Churchman,  80  Va.  718. 

Charitable  Corporation— State's  Control.— Charlta- 
'ble  corporations  are  "quasi  public**  in  nature,  and 
'being  created  for  public  purposes  are  subject  In  all 
respects  to  the  state's  control.  Wambersle  v.  Orangre 
Hum.  Soc.,  84  Va.  446,  5  S.  E.  Rep.  25. 

II.  JURISDICTION  OP  CHANCERY  COURTS. 

Early.  Vlrsrinla  Doctrine.— The  ffeneral  powers  of  a 
court  of  equity  over  charitable  bequests  has  been  a 
subject  of  much  uncertainty,  and  has  given  rise  to 
two  lines  of  cases  in  direct  conflict,  one  denying  that 
courts  of  chancery  exercised  at  common  law  any 
general  Jurisdiction  over  charities,  and  declaring 
that  such  powers  as  these  courts  have  were  given 
by  43  Elizabeth,  and  that  43  Elizabeth,  If  It  ever 
existed  in  Virginia,  was  repealed  In  1792,  with  the 


result  that  charitable  bequests,  except  in  so  far  as 
made  certain  by  statutory  provisions,  which  are 
very  limited  in'  Virginia,  are  void  for  vagueness  and 
uncertainty.  This  doctrine  was  first  declared  in 
Virginia  in  the  year  1882,  in  the  case  of  Qalleiro  v. 
Att*y  General.  8  Leiffh  4S0,  which  case  followed  the 
doctrine  as  set  forth  in  Baptist  Asso.  v.  Hart,  4 
Wheat  (U.  S.)  1.  decided  by  MABSHAUi,  C.  J.,  in  1810; 
Oalleffo  V.  Att*y  General,  8  Lelffh  450.  was  followed, 
and  the  doctrine  therein  approved,  by  a  long  and 
continuous  line  of  cases  down  to  the  year  1886.  includ- 
ing Seaburn  v.  Seabum,  15  Gratt.  428;  Brooke  v. 
Shacklett,  18  Gratt  801:  Kelly  v.  Love.  20  Gratt.  124; 
Janey  v.  Latane,  4  Lelffh  827;  Literary  Fund  v.  Daw- 
son, 1  Rob.  402;  Bible  Soc.  v.  Pendleton,  7  W.  Va.  T9: 
Knox  V.  Knox,  0  W.  Va.  124;  Carskadon  v.  Torre yson, 
17  W.  Va.  48:  Brown  v,  Caldwell,  28  W.  Va.  187;  Wil- 
son V.  Perry,  29  W.  Va.  169, 1  S.  B.  Rep.  302. 

Later  Virginia  Doctrlne.-The  doctrine  of  Galleffo  v. 
Att'y  General,  8  Lelffh  460,  however,  was  overruled 
in  P.  Episcopal  Ed.  Soc.  v.  Churchman,  80  Va.  718. 
decided  in  1886,  which  latter  case  was  approved  in 
Trustees  V.  Guthrie,  86  Va.  126, 10  S.  £.  Rep.  818  (1889). 
and  Galleffo  v.  Att*y  General,  8  Lelffh  460,  was 
directly  overruled.  And  in  both  cases  Baptist  Asso. 
V.  Hart.  4  Wheat.  (U.  S.)  1,  which  was  the  basis  of 
decision  in  Galleffo  v.  Att'y  General,  8  Lelffh  460,  was 
dlsappxx}ved  and  the  later  case  of  Vidal  v.  Glrard.  2 
How.  (U.  S.)  127,  decided  in  1844,  and  overrullnff 
Baptist  Abso.  v.  Hart,  4  Wheat  (U.  S.)  1,  was 
approved.  Accordinff  to  these  decisions  chancery 
courts  had  ffeneral  Jurisdiction  over  charitable 
bequests  at  common  law,  independently  of  the 
statute  of  48  Elizabeth,  this  statute  merely  creating 
an  auxiliary  remedy  to  encouraffe  and  enforce 
charities,  and  not  conf errinff  any  new  power. 

Present  Vlrfflnla  Law— Oriffinal  Doctrine  Reatored.— 
The  doctrine  as  expounded  in  Prot  Episcopal  Ed. 
Soc.  V.  Churchman,  80  Va.  718,  continued  to  be  the 
law  until  1897,  when  this  case  and  Trustees  v. 
Guthrie,  86  Va.  126, 10  S.  E.  Rep.  818,  were  themselves 
overruled,  and  the  orlffinal  doctrine  as  set  forth  In 
Galleffo  V.  Att'y  General,  8  Lelffh  460,  was  restored 
by  the  decision  In  Fifield  v.  Van  Wyck,  04  Va.  667.  27 
S.  £.  Rep.  446.  In  the  course  of  the  opinion  the  court 
declared  that  the  dicta  in  the  cases  of  Prot  Episco- 
pal Ed.  Soc.  V.  Churchman,  80  Va.  718,  and  Trustees 
V.  Guthrie,  86  Va.  188,  10  3.  £.  Rep.  818,  announce 
views  contrary  to  a  lonff  line  of  decisions  of  very 
able  Judffes;  and  althouffh  this  line  of  decisions  may 
have  been  based  upon  erroneous  views  as  to  the 
powers  of  courts  of  chancery  over  charities  at 
common  law,  and  as  to  the  extent  to  which  the 
statute  of  43  Elizabeth  had  been  or  was  in  force  in 
this  state,  still  those  decisions  had  settled  the  law 
upon  the  subject,  except  as  chanffed  by  the  lefflsla- 
ture  from  time  to  time. 

III.    BENEFICIARIES. 

A.  Benefldarles  Uncertain.— Where  the  person  or 
object  referred  to  in  a  bequest  is  uncertain,  or 
imperfectly  described,  or  where  there  are  two 
or  more  objects  which  answer  the  description 
equally  well,  resort  must  be  had  to  parol  evidence 
and  the  surrounding  circumstances  to  show  what 
the  testator  intended  by  the  expressions  which  he 
used.  Roy  v.  Rowzie,  26  Gratt  609;  Trustees  v. 
Guthrie.  86  Va.  125,  10  S.  E.  Rep.  318. 

Widows.— A  bequest  of  money  to  be  distributed 
amonff  "needy,  poor  and  respectable  widows"  is 
void  as  to  uncertainty  of  beneficiaries.  Galleffo  v. 
Att'y  General.  8  Lelffh  460. 
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Other  Perjons  In  DUtreM.— m  Hill  ▼.  Bowman.  7 
Lieigh  660.  It  is  said,  that  *lt  is  agreed  on  all  hands 
Uiat  Uie  words  *any  otber  person  or  persons  wlio 
may  be  in  distress,*  are  too  vaffue  and  uncertain, 
and  that  the  declaration  of  trust  as  to  such  persons 
is  altogether  inoperatiye  and  void.** 

Incorrectly  Nunad.— In  a  suit  to  construe  a  will 
learinfiT  a  legacy  to  "the  secretary  of  the  board  of 
foreiirn  missions  of  the  Presbyterian  Church  in  the 
United  States,*'  and  known  as  the  "Southern  Pres- 
byterian Church."  it  was  proved  by  parol  testi- 
mony that  testator  had  been  a  member  and  elder 
in  a  Presbyterian  church  which  was  part  of  the 
corporation  known  as  the  "Southern  Presbyterian 
Church,**  and  was  specially  interested  in  foreign 
missions,  and  had  said  he  meant  to  leave  a  legacy  for 
that  cause,  the  court  held  that  the  legacy  was  not 
void  for  uncertainty  of  the  beneficiary,  but  should 
pass  to  the  corporation  for  the  use  of  the  executive 
committee  of  foreign  missions.  Trustees  v.  Guthrie, 
86  Va.  ISl  10  S.  £.  Rep.  818:  Boss  v.  Kiger,  42  W.  Va. 
tot.  16  S.  E.  Rep.  198. 

Not  In  Existence.— A  bequest  "to  the  school  com- 
missioners and  their  successors  of  South  Famham 
district,  Essex  county,  for  the  schooling  of  the  poor 
children  of  that  district,  to  be  put  out  at  interest, 
and  the  interest  only  applied  for  the  schooling  of 
said  poor  children.**  was  held  to  be  void:  there  being 
school  commissioners  for  that  county,  who,  how- 
ever, did  not  form  a  corporate  body:  and  there 
being  no  school  commissioners  of  South  Farnham 
district,  nor  indeed  any  such  district  that  being  the 
name  only  of  an  ancient  parish.  Janey  v.  tAtane, 
4  Leigh  827. 

Congregntlon  as  Benefldary.— A  testator  directed 
that  in  case  a  certain  Roman  Catholic  chapel  should 
be  continued  at  the  time  of  his  death,  81,000  be  paid 
towards  its  support;  and  directed  that,  if  the  Ro- 
man Catholic  congregation  should  come  to  a  deter- 
mination to  build  a  chapel  at  Richmond.  18,000  should 
be  paid  towards  its  accomplishment:  and  devised  a 
lot  in  Richmond  to  four  trustees  In  fee,  upon  trust, 
to  permit  all  and  every  person  belonging  to  the  Ro- 
man Catholic  Church,  as  members  thereof,  or  pro- 
fessing that  religfon.  and  residing  in  Richmond  at 
the  time  of  his  death,  to  build  a  church  on  tke  lot 
for  the  use  of  themselves  and  all  others  of  that  re- 
ligion who  might  thereafter  reside  in  Richmond. 
Upon  information  filed  by  the  attorney  general  in 
chancezT.  to  enforce  the  charitable  bequests  and 
devise,  it  was  held  that  they  were  uncertain  as  to 
the  beneficiaries,  and  therefore  void.  Oallego  v. 
Att'y  General,  8  Leigh  4i!0.  See.  in  this  connection. 
Trustees  v.  Guthrie,  86  Va.  185.  10  S.  E.  Rep.  818: 
Stouestreet  v.  Doyle.  75  Va.  867:  Bible  Soc.  v.  Pen- 
dleton. 7  W.  Va.  79;  Wilson  v.  Perry,  29  W.  Va.  168, 1 
S.  E.  Rep.  808:  Brown  v.  Caldwell.  38  W.  Va.  187; 
Gallagher  v.  Rowan,  86  Va.  828,  11  S.  E.  Rep.  121. 

Promotlan  of  Religion.— A  bequest  to  a  vrlfe  for 
life  or  during  her  widowhood,  to  use  as  much  thereof 
as  she  thought  fit,  and  the  balance,  on  her  death,  to 
go  to  a  missionary  society,  is  not  rendered  invalid 
for  uncertainty  by  a  provision  that  such  society 
should  expend  the*  money  on  the  Indian  mission. 
Missionary  Soc  of  M.  B.  Church  v.  Calvert  82  Gratt 
8B7. 

Propngntlon  of  Gospel.— Neither  is  a  devise  void  for 
uncertainty  of  devisee,  which  gives  estate  "to  the 
propagation  of  the  Gospel  in  foreign  lands.**  Car- 
penter V.  MiUer.  8  W.  Va.  174. 

YootlM  UnaMe  to  Pay  Teachers'  Pecs.— A  tesutor  de- 
vised and  bequeathed  to  his  executors  real  and 


personal  estate*  for  the  purpose  of  creating  three 
seminaries  of  learning,  in  certain  places  specified, 
and  directed  that  any  surplus  of  the  property  given 
for  that  purpose  should  "be  used  for  the  education 
of  such  youths  as  are  not  able  to  pay  teachers' 
fees.'*  Held,  that  the  devise  and  bequest  were  void 
for  uncertainty  as  to  the  beneficiaries  thereof. 
Literary  Fund  v.  Dawson.  10  Leigh  147. 

Mistake  In  Name  Does  Not  Defeat  Bequest.— Where 
the  name  or  description  is*  erroneous,  and  there  is 
no  reasonable  doubt  as  to  the  person  who  was 
intended  to  be  named  or  described,  the  mistake  will 
not  defeat  the  bequest;  and  the  same  rules  apply  to 
corporations  as  well  as  Individuals.  Wilson  v. 
Perry,  29  W.  Va.  169, 1  S.  E.  Rep.  802. 

Cemetery.- A  bequest  of  realty  and  personalty  in 
trust  with  provision  that  It  l>e  sold  and  Invested, 
and  proceeds  devoted  solely  to  repairing  and  keep- 
ing in  good  order  a  cemetery,  is  void  because  it 
creates  an  Indefinite  trust  Knox  v.  Knox,  9  W.  Va. 
124. 

Pordgn  Charity.— A  direction  that  a  bequest  shall 
be  expended  on  a  foreign  mission,  named,  does  not 
avoid  the  bequest  for  uncertainty.  The  Miss.  Soc. 
M.  E.  Church  v.  Calvert  82  Gratt  867. 

Foreign  corporations  may  take  bequests  of  charl* 
ties,  under  a  will  made  in  this  state,  when  and  to 
the  extent  authorized  by  their  charters.  University 
V.  Tucker,  81  W.  Va.  681.  8  S.  E.  Rep.  410;  Wilson  v. 
Perry,  29  W.  Va.  169,  1  S.  E.  Rep.  808;  Roy  v.  Rowzle. 
85  Gratt  699. 

Educational  Purposec  Schools.- A  devise  of  lands 
and  personal  estate  to  trustees  for  the  establish- 
ment and  support  of  a  school,  although  void  at 
common  law,  is  made  legal  by  the  act  of  April  2. 
1889  (Va.  Code  1887.  ||  1420.  1421),  providing  for  the 
validity  of  endowments  to  schools,  and  declaring 
that  gifts,  grants,  or  devises  for  literary  purposes 
shall  be  valid.  Kelly  v.  Love,  20  Gratt  124:  Kin- 
nalrd  v.  Miller,  26  Gratt  107;  Roy  v.  Rowzle,  25 
Gratt  607. 

Theological  Seminary— What  Is  One.— A  will  con- 
tained the  following  provision:  "I  have  subscribed 
82.000  towards  the  founding  of  an  academy  in  or  near 
the  town  of  Martinsburg.  to  be  under  the  control 
and  direction  of  the  presbytery  of  Winchester  (old 
school),  which,  if  not  sooner  paid  by  me,  I  hereby 
direct  my  executor  first  of  all  to  pay,  out  of  the  pro- 
ceeds of  the  aforesaid  land  (in  Pennsylvania),  as 
soon  as  the  same  may  come  into  his  hands,  to  such 
a  person  or  persons  as  the  said  presbytery  may 
authorize  to  receive  the  same,  the  sum  of  82.000.** 
The  bequest  was  held  to  be  void  as  for  the  use  of 
a  "theological  seminary,"  within  the  exception  to 
Va.  Code  1840, 1 2  (Va.  Code  1887,  f  1420),  authorizing 
bequests  for  educational  purposes.  Bible  Soc.  v. 
Pendleton,  7  W.  Va.  79. 

Foreign  Theological  Seminary.- A  bequest  to  an 
incorporated  theological  seminary  located  in  an- 
other state  is  valid  if  the  corporation  is  authorized 
to  take  by  will  and  the  amount  of  the  bequest  is 
within  the  charter  limit  Roy  v.  Rowzle.  26  Gratt 
S99. 

B.  Corporation  Not  in  Esse.- "Wherever  a  devise 
or  bequest  is  made  to  a  corporation,  to  be  after- 
wards, within  a  period  not  too  remote,  created  by 
law  for  the  purpose  of  carrying  into  effect  a  char- 
itable Intention  of  the  testator,  expressed  In  his  will, 
the  same  may  be  good  and  valid  as  an  executory 
devise  or  bequest  and  will  become  absolute  and 
executed,  if,  and  when,  such  a  corporation  shall  be 
created  accordingly."   Kinnalrd  v.  Miller.  26  Gratt 
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107:  Literary  Fund  ▼.  Dawson,  10  Leiffh  147:  Liter- 
ary Fund  V.  Dawson.  1  Rob.  400. 

No  Charter  off  Incorporation  lnt0nded.~A  devise  of 
land  to  certain  persons  as  trustees  to  build  a  scbool- 
house  for  the  purpose  of  a  free  school,  and  further 
extending  the  education  of  poor  children,  the  testa- 
tor not  contemplatinff  that  a  charter  of  incorpora- 
tion shall  be  obtained  for  it,  is  null  and  void  at  law, 
on  the  sround  of  the  uncertainty  of  the  bene- 
ficiaries intended.    Stonestreet  v.  Doyle,  76  Va.  868. 

I.  Executory  Tni4t»— Perpetuities.— '*The  corpora- 
tion must  of  necessity  be  created,  if  at  all,  within 
the  period  prescribed  by  law  in  rerard  to  per- 
petuities: that  is.  within  the  term  of  a  life  or  lives 
in  beinff  and  twenty-one  years  thereafter."  Kin-< 
naird  v.  Miller.  25  Qratt  107;  Literary  Fund  v.  Daw- 
son, 10  Leiffh  147. 

When  Trust  Personal.— When  the  trust  is  to  be 
executed  by  the  executor,  and  is  personal,  the  limi- 
tation is  not  too  remote,  as  in  such  case  it  is  only 
limited  by  life  or  lives  in  beinff.  Therefore  when 
the  executor  is  to  obtain  an  act  from  the  legislature 
the  contiufirency  of  its  passage  is  within  life  or  lives 
in  being  and  is  not  too  remote.  Literary  Fund  v. 
Dawson,  1  Rob.  408. 

When  Trust  OfUclaL— An  executory  trust  in  exec- 
utors being  official,  violates  the  rule  against  per- 
petuities, and  is  void,  and  there  is  no  limitation  of 
the  time  of  its  execution.  It  could  be  executed  by 
an  administrator  de  bonU  non  with  the  will  annexed, 
a  century  hence,  as  well  as  now.  Literary  Fund  v. 
Dawson,  1  Rob.  408. 

IV.  CONTRIBUTORS-DONOR. 

A.  Control  off  Fund.— Where  contributors  have  sub- 
scribed to  a  fund  for  a  charitable  purpose  and  have 
paid  it  over  to  the  hands  by  which  it  is  to  be  re- 
ceived and  applied,  their  interest  and  control  over 
it  cease  and  determine,  and  whatever  Jurisdiction 
is  thereafter  entertained  by  the  courts  with  respect 
to  the  disposition  and  control  of  this  fund,  must  be 
called  into  active  exercise  either  by  the  attorney 
general,  acting  on  behalf  of  the  public,  or  by  the 
trustee  charged  with  its  custody  and  administra- 
tion, or,  by  some  person  having  a  beneficial  interest 
in  the  object  of  the  trust.  Clark  v.  Oliver,  01  Va. 
421,  22  S.  £.  Rep.  176. 

niMpproprlation.— Clark  v.  Oliver,  01  Va.  481,  28  S. 
E.  Rep.  175,  is  also  authority  for  the  proposition  that 
where  money  is  contributed  for  a  certain  purpose, 
in  trust,  the  contributors  cannot  require  trustees 
to  account  for  a  misappropriation  of  the  trust 
fund,  merely  because  the  trustees  appropriated  a 
part  of  the  fund  for  a  church. 

B.  Resulting  Trust.— Where  the  whole  interest  of  a 
donor  in  a  fund  devoted  to  charity  has  passed  out  of 
him,  and  the  charity  fails,  there  is  no  resulting 
trust  to  the  donor  and  his  heirs.  Clark  v.  Oliver, 
01  Va.  421.  22  S.  E.  Rep.  175. 

But  in  Venable  v.  Coffman,  2  W.  Va.  810.  the  court 
seems  to  establish  a  contrary  doctrine.  The  view 
expressed  in  that  case  is,  that  where  the  purpose 
for  which  it  was  created  fails,  by  reason  of  the  or- 
ganization to  which  it  was  donated  ceasing  to  exist, 
the  charity  reverts  to  the  donor  or  his  heirs. 

When  Trust  Palls  to  Vest.— The  trust  having  failed 
by  reason  of  partial  invalidity,  the  intention  cannot 
be  carried  out,  and  the  heirs  are  entitled  to  come  in 
and  claim  lands  devised  on  such  trusts,  in  absence 
of  other  provisions.    Com.  v.  Levy,  280ratt  21. 


V.  TRUSTEES. 

A.  Who  May  Be  Trustees. 

I.  Unincorporated  Association.— A  devise  to  an  unin- 
corporated association  as  trustee  is  a  good  devise. 
Charles  v.  Hunnlcutt,  5  Call  811. 

But  a  bequest  to  the  trustees  of  a  church  or  unin- 
corporated religious  society  is  void.  Mong  v.  Ronsh. 
20  W.  Va.  no,  II  S.  £.  R2  >.  4  H). 

a.  Corporations.- A  private  corporation  may  take  a 
bequest  in  trust  for  religious  uses.  Prot.  E.  Ed. 
Soc.  V.  Churchman,  80  Va.  718. 

3.  Who  May  Be  Trustee  for  Poor.— A  charity  given 
to  the  minister  and  vestry,  in  trust  for  the  poor  of  a 
parish,  rests  in  the  overseer  of  the  poor  for  the 
parish,  when  there  ceases  to  be  a  minister  and 
vestry.    Richmond  County  v.  Tayloe.  Qilmer  888^ 

B.  Rights. 

When  Selection  Discretionary.— When  the  testator 
leaves  the  mode  of  Investing  the  fund  discretionary 
with  the  trustee,  a  court  of  equity  should  not  inter- 
fere by  directing  the  manner  of  investment.  Rich- 
mond County  V.  Tayloe,  Gilmer  886. 

The  court  in  this  case  further  said,  that  the  court 
would  not  interfere  to  control  the  discretion  of  the 
trustee,  unless  in  case  of  manifest  incapacity  to 
carry  out  the  Xrust,  or  some  failure  or  abuse. 

Enforoeaentof  Rights.— See  Procedure. 

Misappropriation  —  Division.—  Where  money  was 
contributed  to  establish  an  industrial  school  for 
colored  youths,  the  contributors  cannot  require 
trustees  to  account  as  for  a  misappropriation  of  the 
trust  fund,  merely  because  the  trustees  appropriated 
a  part  of  the  fund  for  a  church.  Clark  v.  Oliver.  01 
Va.  421.  22  S.  E.  Rep.  175. 

C.  Estoppel— To  Deny  Acceptance.- Acceptance  of  a 
trust  estops  the  trustee  from  denying  the  title  of 
him  from  whom  such  trustee  holds.  Such  trustee 
can  set  up  no  claim  to  the  property  against  the 
beneficiary  under  the  trust.  Morris  v.  Morris 
(W.  Va.  Dec.  1000),  87  S.  E.  Rep.  870. 

VI.  DEVISES  AND  BEQUESTS. 

Expounded  Uherally.— Devises  in  favor  of  charities, 
and  particularly  those  in  favor  of  liberty,  should  be 
expounded  liberally.  Charles  v.*  Htmnicutt.  5  Call 
811.  See  generally,  upon  the  subject  of  interpre- 
tation and  construction  of  charitable  bequests  and 
devises  the  monographic  noiei  on  ''Interpretation" 
and  "Wills." 

Agencies  ffor  Carrying  Out  Bequest  Changed.— Where 
agencies  have  been  appointed  for  carrying  out  a 
bequest,  such  agencies  being  but  a  secondary 
consideration  with  the  testator,  the  object  being 
consistent  with  the  constitution  and  laws,  the 
bequest  is  valid,  though  the  agencies  existing  at  the 
time  of  the  bequest  have  since  been  changed. 
Kinnaird  v.  Miller,  25  Qratt.  107. 

Statute  Authoriies  "Conveyances.**  Not  **Bequests.** 
—The  W.  Va.  Code  (1880)  ch.  57,  i  1.  which  authorises 
"conveyances  of  lands"  for  the  residence  of  a  min- 
ister, does  not  authorize  a  bequest.  Bib.  Soc  v. 
Pendleton,  7  W.  Va.  70. 

Future  Devises.— Va.  Code,  1840.  ch.  77,  H  (Va.  Code 
1887.  f  1806),  which  provides  that^  "conveyances,  and 
devises  which  have  been  made,  and  conveyances  of 
land  which  shall  hereafter  be  made  to  charitable 
uses,  shall  be  valid,  etc,"  does  not  include  future 
devises.    Seabum  v.  Seabum,  15  Gratt.  428L 

Exemption  from  Taxation.— Though  the  statute 
exempts  from  taxation  the  property  of  orphan  asy- 
lums and  other  charitable  institutions,  this  exemp- 
tion does  not  include  a  tax  on  a  devise  or  bequest  of 
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property  to  sacb  Institutions.  MlUer  v.  Com..  27 
Gratt.  lia 

VII.  TAXATION. 

Coastitatlonallty    of     Property    Exemption.— Tbe 

constitution  of  Virginia,  art  X,  S  8,  empowers  the 
leslslatnre  to  exempt  all  property  from  taxation 
which  Is  "used  exclnsWely  for  state,  county,  munici- 
pal, benevolent,  charitable,  educational  and  reli- 
gions purposes.'*  The  ffrant  of  power  to  exempt  all 
property  used  for  the  purposes  enumerated,  carries 
with  It  the  power  to  exempt  property,  the  proceeds 
of  which  are  devoted  to  any  of  those  purposes. 
Hence  Code  1873.  ch.  S3,  |  U,  and  acU  amendatory 
thereof  (see  Va.  Code  1887,  If  467.  488),  exempting 
from  taxation  property  owned  by  benevolent 
associations,  is  constitutional  and  valid.  City  of 
Petersburg  v.  Petersburg  Ben.  Mech.  Asso.,  78  Va. 
4J1. 

Coltatersl  Inheritances.— A  succession  tax  is  not  a 
"tax  on  property,"  and  hence  does  not  fall  within 
the  statute  exempting  charitable  institutions  from 
taxation.  See  Schoolfleld  v.  City  of  Lynchburg.  78 
Va.  971;  Peters  v.  City  of  Lynchburg,  70  Va.  990; 
Miller  v.  Com.,  27  Oratt  110:  Eyre  v.  Jacob,  14  Oratt 
438.  See  also,  in  accord,  Plnmmer  v.  Coler.  178  U.  S. 
IIS. 

Devise  to  Charitable  Institution.— Though  the  statute 
exempts  from  taxation  the  property  of  orphan 
asylums  and  other  charitable  institutions,  this 
exemption  does  not  include  a  tax  on  a  devise  or 
bequest  of  property  to  such  institutions.  Miller  v. 
Com.,  37  0ratL  lia 

VIII.  PROCeoURE. 

A.  ForoBi.— The  general  Jurisdiction  of  chapcery 
embraces  all  questions  arising  upon  legal  bequests, 
for  charitable  uses  or  otherwise,  and  if  any  error  Is 
committed  in  such  case,  it  is  an  error  in  the  exercise 
of  Jurisdiction,  not  in  the  assumption  of  an  unau- 
thorized Jurisdiction.  Elcan  v.  Lan.  School.  8  Pat. 
AH.  58. 

B.  Person  Interested— Enforcenent  of  Rights. 

I.  Tmstees.— A  bill  may  be  flled  by  trustees  or  one 
of  them  asking  the  aid  of  a  court  of  equity.  Clark 
V.  Oliver.  01  Va.  431.  23  S.  E.  Rep.  17&. 

When  Beocflclery.— Trustees  of  a  college,  inter- 
ested aa  beneficiaries  in  a  will,  may  file  a  bill  in 
equity  to  enforce  their  rights  under  the  will.  Trus- 
tees E.  &  H.  College  v.  Shoemaker  College,  02  Va.  820. 
S  S.  £.  Rep.  7^ 

a.  Benefldary.— A  bill  may  be  filed  in  equity  by 
any  beneficiary  of  a  trust,  calling  upon  the  court  to 
compel  its  due  execution.  Clark  v.  Oliver,  01  Va. 
481. 8  S.  £.  Rep.  17&. 

A  bill  in  equity  will  lie  at  the  instance  of  trustees 
of  a  college,  named  as  beneficiaries  in  a  will,  to 
enforce  their  rights  under  the  will.  Trustees  E.  & 
H.  College  v.  Shoemaker  College.  02  Va.  830,  28  S.  E. 
Bep.  76& 

C.  Evidence— Beneflciery  or  Subject  Uncertain.— 
Where  the  person  or  object  referred  to,  or  the  sub- 
ject matter  of  the  bequest  is  uncertain,  or  imper- 
fectly described,  or  where  there  are  two  or  more 
objects,  which  answer  the  description  equally  well, 
resort  must  be  had  to  parol  evidence  and  the  sur- 
rounding circumstances,  to  show  what  the  testator 
Intended  by  the  expressions  which  he  used.  Roy  v. 
Rowzie.  26  Oratt.  fiOD;  Trustees  v.  Guthrie,  80  Va.  18&, 
10  S.  E.  Rep.  818;  Ross  v.  Kiger.  42  W.  Va.  402,  20  S.  E. 
Sep.  108.  See  generally,  monographic  noU  on  "In- 
terpretation.* 


138       *Quinn  &  ats.  v.  Commonwealth. 
November  Term.  1870,  Richmond. 

JOTinBS,  J.,  absent,  sick. 
I.  Court  Records— Regular  on  the  Psce— Parol  Evidence 
Inadmissible  to  Show    Irreguluritles.*- Where  the 

record  of  a  court  appears  on  its  face  to  have  been 
regularly  signed  by  the  Judge  who  presided  at  the 
trial  of  a  cause,  parol  evidence  is  not  admissible  to 
shew  that  the  proceedings  had  not  been  read  in 
court,  and  that  the  record  was  not  signed  by  the 
Judge  until  some  days  after  the  adjournment  of 
the  court  for  the  term. 
a.  De  PectoJudfM- Validity  of  Judgniento.t— A  Judge 
by  military  appointment  in  Virginia,  holding  a 
conrt  and  trying  a  criminal  after  the  admission  of 
the  State  into  the  Union,  his  act  Is  valid. 

At  the  February  term  1870,  of  the  Hus- 
tings court  of  the  city  of  Richmond,  James 
Quinn,  Wm.  Clarke  and  James  Log-an  were 
indicted  for  house-breaking.  They  were 
tried  at  the  same  term  of  the  court,  and 
on  the  25th  of  February  were  found  guilty, 
and  the  jury  ascertained  their  term  of  im- 
prisonment in  the  penitentiary  at  three 
years.     They  thereupon  moved  the  court  for 

•Court  Records— Regular  on  the  Pace— Parol  EvU 
deoce  InadnUslble  to  Show  Irregularities.— In  Snod- 
grass  V.  Ck>m.,  80  Va.  887,  17  S.  E.  Bep.  888,  the  court 
said:  "The  thirteenth  assignment  is  because  the 
court  orders  were  not  read  in  court  each  day,  but 
signed  at  the  conclusion  of  the  trial  during  the 
term— citing  Qulnn  v.  The  Commonwealth,  20  Oratt. 
148,  decided  November,  1870,  as  showing  that  the 
law  required  that  the  record  of  the  court's  proceed- 
ings should  be  signed  immediately  after  the  pro- 
ceedings are  read,  except  the  last  day.  which  should 
be  read  Immediately  before  adjournment  But  the 
law  in  force  at  that  time  was  essentially  different 
from  the  law  now  in  force. 

"Section  6,  ch.  101.  of  the  Code  of  1860,  in  force  in 
1870,  required  that  the  records  should  be  read  in  a 
county  court  either  on  every  day  the  court  sits  or 
on  the  next  day.  except  the  last  day,  which  should 
be  read  the  same  day.  and,  after  being  read  and 
corrected,  if  necessary,  should  be  signed  by  the 
presiding  Judge  or  Justice. 

"The  law  now  in  force  on  this  subject  (section 
8114  of  the  Code  of  Virginia)  requires  that  the  pro- 
ceedings shall  be  drawn  up  by  the  clerk  and  read 
during  the  term,  which  was  done  in  this  case." 

See  also,  on  this  subject.  Weatherman  v.  Com..  01 
Va.  707,  22  S.  E.  Rep.  310  et  eeq.,  where  the  proposU 
tlon  laid  down  in  the  principal  case  that  the  failure 
of  the  Judge  to  comply  with  the  directions  of  the 
statute  cannot  impair  the  rights  of  the  common- 
wealth or  those  of  a  citizen,  is  approved. 

In  State  v.  Vest,  21  W.  Va.  800,  the  court,  citing  as 
authority,  among  others,  the  principal  case,  said: 
"It  is  certainly  a  rule  Invariably  recognized  by  the 
courts,  that  a  record  Imports  such  absolute  verity, 
that  no  person  against  whom  it  is  pronounced  will 
be  permitted  to  aver  or  prove  anything  against  it. 
This  rule  is  well  established,  and  we  now  here  refer 
to  but  a  few  of  the  many  cases.  In  which  this  doc- 
trine has  been  held.*' 

tDe  Pacto  Judges— Validity  of  Judgments.— See  prin- 
cipal case  cited  in  Boiling  v.  Lersner.  20  Qratt.  48; 
McCraw  v.  Williams.  88  Gratt.  518  et  eeq.  See  also. 
foot-note  to  Oriffln  v.  Cunningham,  20  Oratt  81. 
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a  new  trial,  which  motion  was  continued 
until  the  12th  of  March,  during  the  same 
term,  when  the  motion  was  overruled  by 
the  court :  and  the  prisoners  excepted. 

In  April,  1870,  the  prisoners  applied  for 
a  writ  of  habeas  corpus,  to  the  judge  of  the 
Circuit  court  of  the  city  of  Richmond,  al- 
leging that  they  were  illegally  detained  in 
custody  by  the  sergeant  of  the  city,  for 
transmission  to  the  penitentiary;  and  they 
state  two  gtounds  of  objection  to  the  legality 
of  their  imprisonment.  The  first  is,  that 
the  order  under  which  they  are  held 

139  *in    custody,    purports   to  have  been 
made  by  the  judge   of  the   Hustings 

court  on  the  12th  of  March,  1870,  whilst,  in 
fact,  said  order  was  made  and  signed  in 
the  clerk's  office  of  said  court  (the  court  not 
being  then  in  session),  on  the  22d  day  of 
March,  1870;  ten  days  after  the  term  had 
expired  at  which  the  order  purports  to  be 
made. 

The  second  objection  was  that  C.  H. 
Bramhall,  who  signed  the  proceedings  of 
the  Hustings  court,  and  claimed  to  act  as 
judge  of  the  court,  was  not  in  law  and  in 
fact  the  judge  of  the  court,  and  that  he  ex- 
ercised the  functions  of  said  office  without 
authority  of  law,  at  the  time  of  said  trial 
and  conviction  of  the  petitioners;  ahd  that 
all  his  acts  as  such  judge  were  illegal,  null 
and  void. 

The  writ  was  awarded;  and  upon  the 
hearing  the  petitioners  proposed  to  intro- 
duce parol  evidence  to  prove  the  fact  alleged 
in  the  petition,  as  the  ground  of  their  first 
objection.  The  introduction  of  this  evi- 
dence was  objected  to  by  the  attorney  for 
the  Commonwealth ;  but  the  objection  was 
afterwards  waived,  with  the  reservation  of 
the  benefit  of  the  objection  upon  the  hear- 
ing of  the  case. 

It  was  then  proved  by  the  clerk  and  dep- 
uty clerk  of  the  court,  that  the  minutes 
of  the  court  of  the  12th  of  March,  1870,  were 
not  read  in  open  court  and  signed  by  the 
judge  thereof  on  the  same  day;  but  that 
they  were  written  in  full  as  they  now  ap- 
pear upon  the  order  book,  and  prepared  for 
signature  on  that  day ;  but  they  were  not 
in  fact  signed  until  the  22d  of  March  sub- 
sequent. That  the  said  Bramhall,  after  the 
adjournment  of  the  court,  on  the  12th  of 
March,  1870,  left  the  city,  as  they  under- 
stood, for  the  city  of  Washington,  and  did 
not  return  in  time  to  hold  the  March  term 
of  the  Hustings  court  upon  the  first  day 
appointed  by  law  for  the  holding  thereof; 
that  on  the  day  afterwards,  to  wit :  the  22d 
of  March,  1870,  he  came  to  the  court- 

140  house,  *and   in   the   clerk's  office  ad- 
joining the  court-room,  in  the  presence 

of  the  clerk,  signed  his  name  to  the  minutes 
of  March  12th ;  and  that  the  record  of  said 
12th  of  March  was  not  at  any  time  before 
signing  read  in  open  court. 

On  the  second  objection,  it  appeared  from 
the  record  that  Charles  H.  Bramhall  had 
been  appointed  by  General  Stoneman,  com- 
mander of  District  No.  1,  judge  of  the  Cir- 
cuit court  of  the  city  of  Richmond ;  and  had 
duly  qualified  as   such;  and  that   he    had, 


been  transferred  by  an  order  of  Gr^neral 
Canb^*,  made  on  the  8th  of  November,  1869, 
to  be  judge  of  the  Hustings  court  of  the 
city  of  Richmond ;  and  had  duly  qualified 
as  such ;  and  as  such  judge  he  presided  on 
the  trial  of  the  prisoners. 

The  judge  refused  to  discharge  the  peti- 
tioners, and  remanded  them  to  the  custody 
of  the  sergeant  of  the  city ;  and  they  there- 
upon applied  to  this  court  for  a  writ  of 
error;  which  was  allowed  them. 

Turner,  for  the  appellants,  to  sustain  the 
first  ground  of  objection  to  the  validity  of 
the  judgment  of  the  Hustings  court,  referred 
to  Styles'  Practical  Register,  302 ;  10  Viner'a 
Abr.  62,  {{  4,  5,  old  paging ;  14  Id.  Title 
Judgment  582-3;  Whitaker  v.  Wisbey,  74 
Eng.  C.  L.  R.  44;  Rex  v.  Bellamy,  21  Id. 
406;  Bias&al.  v.  Floyd,  Gov.,  7  Leigh  640; 
Enders'  Ex'or  v.  Burch,  IS  Gratt.  64 ;  Free- 
land,  &c.  V.  Field's  Ex'ors.  6  Call  12;  Syd- 
nor  V.  Burke  &  Wife,  4  Rand.  161. 

The  Attorney-General,  for  the  Common- 
wealth. 

As  to  the  authority  of  Judge  Bramhall, 
this  court  has  just  decided  that  question. 

On  the  other  point,  he  insisted  that  no 
parol  evidence  was  admissible  to  contradict 
the  record.  That  is  only  to  be  proved  by 
producing  it ;  and  it  imports  absolute  verity. 
He  referred  to  2  Tuck.  Com.  278 ;  Vaughan 
V.  The  Commonwealth,  17  Gratt.  386; 
141  Calwell  »v.  The  Commonwealth,  Id. 
391;  The  Life  and  Fire  Ins.  Co.  of 
Nc^York  V.  Wilson's  Heirs^  8  Peter's  U. 
S.  R.  106. 

STAPLES,  J.  The  petitioners  were  con- 
victed of  grand  larceny  at  the  February 
term,  1870,  of  the  Hustings  court  of  the  city 
of  Richmond,  and  sentenced  to  three  years' 
confinement  in  the  penitentiary.  They 
applied  to  the  judge  of  the  Circuit  court  of 
said  city,  for  a  writ  of  habeas  corpus, 
which  was  awarded;  and  upon  a  final  hear- 
ing the  petitioners  were  remanded  to  the 
custody  of  the  proper  officer. 

The  case  is  before  this  court  upon  a  writ 
of   error  to  the  order  of  the  Circuit  judge. 

The  petitioners  base  their  application  for 
a  discharge,  upon  two  grounds :  First,  that 
the  Hon.  Charles  H.  Bramhall,  who  pre- 
sided at  said  term,  being  a  military  ap- 
pointee of  the  Federal  government,  was  not 
authorized  to  exercise  the  functions  of  a 
judge  after  the  restoration  of  civil  govern- 
ment in  Virginia. 

In  State  v.  Bloom,  17  Wise.  R.  521,  it  was 
held  that  where  a  party  was  indicted,  con- 
victed and  sentenced,  at  a  term  of  a  Circuit 
court  held  by  a  person  who  exercised  the 
office  of  judge  of  said  court,  under  an  ap- 
pointment by  the  governor  without  author- 
ity of  law,  there  being  another  person 
entitled  to  said  office,  the  sentence  was, 
nevertheless,  valid  and  binding.  It  was  so 
decided  upon  an  application  for  a  writ  of 
habeas  corpus  after  a  judgment  of  ouster 
had  been  pronounced  against  the  judge, 
upon  the  ground  he  had  been  so  illegally 
appointed. 
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In  the  People  v.  White,  24  Wend.  R.  520. 
it  was   said   that  where  an  officer,  having 
an  apparent  authority    to   do   the  act,  had 
rendered  judgment  between  the   people  and 
the  prisoner,    neither  party  can,  in  a  col- 
lateral way,  call  in  question  the  title  of  the 
judge.    The  government  may   try   the  title 
by    quo     warranto;    but    until    that 
142     *is  done  his  acts  are  valid  and  efiFec- 
tual,  so   far   as  the   public  and  third 
persons  are  concerned.     And  at  the  present 
term  a  majority  of  this  court  have  decided 
that  the  military  appointees  of  the  Federal 
government,    exercising  judicial  functions 
in  this  State  after   its   admission   into  the* 
Union,  were  de  facto  judges,  and  their  acts 
and  decisions    as   such   must   be  respected 
and  obeyed   as   fully   as   though   they  had 
been  officers  de  jure.     And  while  two  of  the 
judges  held  that   the  decisions  rendered  by 
those  who  were  exercising  the  functions  of 
judges   of    the    Appellate   court    might    be 
reviewed  by  this  court,  under  the  provisions 
of  the  Enabling  Act,   they  were  clearly  of 
opinion   that  the  effect  of   that  .act   was  to 
make  valid  the  decision  of  every  other  court 
held  in  Virginia  by  military  appointees  after 
the  restoration    of   civil   authority    in  the 
State.     This  decision   must  be  regarded  as 
conclusive  against  the  petitioners  upon  the 
question  of  jurisdiction. 

The  second  ground  urged  for  the  discharge 
of  the  petitioners,  is,  that  the  record  of  the 
proceedings  of  the  February  term  was  not 
read  in  open  court  by  the  clerk,  nor  signed 
by  the  judge  before  the  adjournment  of 
the  court ;  but  was  in  fact  signed  by  him 
in  the  clerk's  office  more  than  ten  days 
after  the  adjournment. 

Petitioners  offered  parol  testimony  to 
establish  this  fact,  which  was  objected  to 
by  the  Commonwealth,  but  was  afterwards 
admitted  by  consent,  with  the  understand- 
ing that  the  objection  might  be  renewed  or 
insisted  on  at  the  hearing. 

The  provisions  contained  in  section  5, 
chap.  12,  Code  of  1860,  require  that  the 
proceedings  of  every  court  shall  be  entered 
in  a  book  and  read  in  open  court.  After 
l>eing  corrected,  where  it  is  necessary,  the 
record  shall  be  signed  by  the  presiding 
judge  or  justice. 

The  statute  does  not,  in  express  terms, 
prescribe  the  time  when  the  record  is  to  be 
signed.  The  reasonable  inference  to  be 
deduced  from  the  language  is,  that  it 
143  is  *to  be  done  immediately  after  the 
proceedings  are  read  and  corrected, 
and  on  the  last  day  of  the  term,  immediately 
before  the  adjournment.  But  the  failure  of 
the  judge  to  comply  with  the  directions 
of  the  statute  could  not  impair  the  rights  of 
the  Commonwealth,  or  those  of  a  citizen, 
in  the  record  as  an  instrument  of  evidence, 
or  a  muniment  of  title,  or  an  absolute 
guaranty  against  a  second  prosecution  and 
conviction  for  an  offence  already  passed 
upon  by  a  jury.  Had  the  petitioners  been 
acquitted,  they  could  never  have  been  ques- 
tioned a  second  time  for  the  same  offence, 
although  the  judge  had  failed  to  sign  the 
record.    In  the  event  of  such  failure,   or  a 


refusal  on  his  part  so  to  do,  he  might  be 
compelled  by  mandamus  to  perform  that 
duty. 

However  that  may  be,  if  it  is  essential 
to  the  validity  of  a  record,  it  should  be  read 
by  the  clerk  and  signed  by  the  judge  before 
the  adjournment,  and  nothing  upon  the  face 
of  the  record  indicates  the  contrary,  the 
law  conclusively  presumes  it  was  so  read 
and  signed;  and  no  averment  to  the  con- 
trary will  be  received.  Being  regular  upon 
its  face,  it  cannot  be  assailed  by  testimony 
tending  to  show  it  is  not  what  it  purports 
to  be. 

The  effect  of  the  evidence  offered  by  the 
petitioners  was  to  utterly  invalidate  the 
writing  as  a  record,  and  to  deprive  it  of  all 
faith  and  verity  as  such,  or  it 'was  entirely 
irrelevant  for  any  purpose.  Its  admission 
would  have  violated  a  rule  universally  rec- 
ognized by  the  courts,  that  a  record  imports 
such  absolute  verity  that  no  person  against 
whom  it  is  pronounced  shall  be  permitted 
to  aver  anything  against  it.  In  1st  Inst. 
260,  I^rd  Coke  says,  the  rolls  being  the 
memorials  of  the  judges,  import  in  them- 
selves such  absolute  verity  as  they  admit  of 
no  averment  to  the  contrary.  And  if  such 
a  record  be  alleged,  and  it  be  pleaded  there 
is  no  such  record,  it  shall  be  tried  only  by 
itself. 

In  Rex  V.  Carlile,  2  Barn.  &  Ad.  971,  23 
£ng.  C.  L.  R.  226,  the  defendant  had 
144  been  convicted  of  a  seditious  *libel, 
and  brought  a  writ  of  error  in  the 
Queen's  bench,  assigning  for  errors  in  fact, 
that  there  was  but  one  of  the  justices  named 
in  the  command  present  when  the  jury  gave 
their  verdict.  It  appeared,  however,  from 
the  record,  that  a  sufficient  number  of  jus- 
tices were  present;  and  the  court  held  it 
not  competent  to  question  the  fact  so  stated. 

In  Carper  v.  McDowell,  5  Gratt.  212,  236, 
the  clerk  of  the  County  court  endorsed  upon 
a  deed  that  it  was  acknowledged  before  him 
in  his  office  by  the  parties,  and  admitted  to 
record,  when  in  fact  the  deed  was  executed 
and  acknowledged  in  an  attorney's  office, 
some  distance  from  the  clerk's  office,  though 
in  the  same  village.  It  was  objected  the 
deed  was  not  good  as  a  recorded  deed.  Judge 
Baldwin,  delivering  the  opinion  of  the 
court,  entered  into  an  elaborate  review  of 
all  the  authorities.  He  said  there  might  be 
some  force  in  the  objection  if  the  defect 
appeared  on  the  face  of  the  certificate,  but 
that  the  proceeding  being  the  final  act  of 
an  exclusive  jurisdiction,  regular  upon  its 
face,  and  manifestly  that  record  evidence 
which  the  law  appointed  for  the  very  pur- 
pose, could  not  be  impeached  by  extraneous 
testimony.  Numerous  decisions  of  this 
court  establish  the  same  principle.  Har- 
kins  V.  Forsyth,  11  Leigh  294 ;  Taliaferro 
V.  Pryor,  12  Gratt.  277 ;  Vaughn  &  als.  v. 
The  Commonwealth,  17  Gratt.  386;  and 
other  cases. 

The  case  of  Bias  &  als.  v.  Floyd,  Governor, 
7  Leigh  640,  relied  on  by  petitioners'  coun- 
sel, asserts  nothing  in  opposition  to  these 
views.  In  that  case  a  recognizance  had 
been  taken  by  a  justice  of  the  peace  for  the 
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appearance  of  the  accused  before  the  Cir- 
cuit court,  and  was  altered  without  the 
consent  of  the  parties,  in  a  material  man- 
ner, after  acknowledgment.  In  its  original 
form  the  recognizance  was  utterly  void,  for 
the  reason  that  it  did  not  specify  the  ofiFence 
with  which  the  prisoner  was  charged.  As 
amended,     it     bound     the     sureties 

145  *for  the  appearance  of  their  principal 
to  answer  a  specific  charge  of  felony. 

Judge  Tucker  said  the  authorities  were 
abundant  to  prove  that  where  a  record  had 
been  falsified  by  erasure  or  interlineation 
it  might  be  amended  and  restored  to  its 
original  form.  The  absolute  verity  attrib- 
uted to  records  could  not  be  used  to  give 
sanction  to  a  forgery,  or  a  fraudulent 
erasure  of  the  record.  It  was  also  held  in 
that  case,  that  the  verity  of  a  record  could 
not  be  assailed  incidentally  or  by  plea;  but 
only  by  motion  or  rule  to  correct  it  in  the 
court  where  the  record  is. 

It  is  obvious  there  is  not  the  slightest 
analogy  between  this  case  and  the  one 
under  consideration.  The  petitioners  do 
not  pretend  they  were  not  regularly  tried 
and  convicted,  or  that  they  were  prejudiced 
by  the  failure  of  the  judge  to  attach  his 
signature  in  the  manner  prescribed  by  the 
law.  If  such  were  the  fact  the  remedy  in 
the  one  case  would  be  by  writ  of  error,  and 
in  the  other  by  motion  or  rule  in  the  court 
where  the  record  is,  to  make  the  necessary 
amendment.  All  the  reasons  forbidding 
the  introduction  of  testimony  to  contradict 
the  material  averments  contained  in  a  rec- 
ord equally  conspire  to  forbid  its  introduc- 
tion, in  the  case  under  consideration,  for 
the  purposes  indicated.  What  would  the 
solemn  adjudications  of  the  courts  avail 
parties  if  at  any  distance  of  time  they  are 
liable  to  be  assailed  by  parol  evidence, 
resting  upon  **the  uncertain  testimony  of 
slippery  memory?"  What  security  for  the 
protection  of  property,  or  the  punishment 
of  crime,  would  the  judicial  tribunals  afford 
if  one  of  the  parties  to  every  controversy 
might  refuse  obedience  to  the  most  solemn 
judicial  sentence,  or  a  criminal  might  de- 
mand his  discharge  from  confinement,  upon 
parol  proof,  that  the  judge  who  held  the 
court  had  omitted  the  observance  of  some 
formality,  or  even  material  statutory  re- 
quirement, regarded  as  essential  to  the 
validity  of  the   record  of  his  proceed- 

146  ings,  or  the  jurisdiction  *of  his  court? 
In  the  language  of  Judge  Tucker,  in 

Harkens  v.  Forsyth,  **the  demon  of  mis- 
chief could  not  suggest  a  notion  better  cal- 
culated to  throw  all  things,  in  relation  to 
titles,  into  their  original  chaos,  than  the 
establishment  of  the  principle  here  con- 
tended for."  For  these  reasons  the  second, 
error  relied  upon  by  petitioners  is  overruled 
and  the  judgment  of  the  Circuit  court  must 
be  affirmed. 

CHRISTIAN,  J. ,  concurred  in  the  opinion 
of  Staples,  J. 

MONCURE,    P.,  and  ANDERSON,     J., 
concurred,  with  the  explanation  that  Bram- 


hall  was  judge  only  because  confirmed  by 
the  act  of  March  5, 1870,  called  the  enabling 
act. 

Judgment  affirmed. 
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*Beverley   v.  Walden. 

November  Term.  1870,  Richmond. 


JOTNXS.  J.,  Absent,  sick. 
I.  Issue  Out  of  Ctasacery— Question  of  Judicial  Dtocre- 

tloB.*— Whether  a  court  of  equity  will  direct  an 
issue  to  be  tried  by  a  jury  is  a  question  of  discre- 
tion; but  it  is  a  sound  judicial  discretion,  and  if 
improperly  exercised,  an  appellate  court  will 
correct  it 

a.  Suae— No  Issue  Ordered  Until  Burden  of  Proof  on  tlw 
Defendant t— When  the  allegations  of  the  bill  are 
positively  denied  by  the  answer,  and  the  plaintiflT 
has  failed  to  produce  two  witnesses,  or  one  wit- 
ness and  strouflT  corroborating  circumstances,  in 
support  of  the  bill,  it  is  error  in  the  chancellor  to 
order  an  issue.  No  issue  should  be  ordered  until 
the  plaintiff  has  throw  the  burden  of  proof  on  the 
defendant 

*lssue  Out  of  Ctasncerv— Question  of  Judicial  IMscro- 
tlon.— The  proposition  laid  down  in  the  first  head- 
note,  that  whether  a  court  of  equity  will  direct  an 
issue  to  be  tried  by  a  jury  is  a  question  of  sound 
Judicial  discretion,  subject  to  be  reviewed  by  the 
appellate  court,  has  been  approved  in  several  sub- 
sequent cases,  the  principal  case  beiuff  cited  as 
authority.  See  Carter  v.  Carter,  82  Va.  686:  Miller 
V.  Wills.  96  Va.  861,  28  S.  B.  Rep.  287:  Bohrer  v. 
Travers,  U  W.  Va.  164:  Jarrett  v.  Jarrett,  11  W.  Va. 
027.  See  also,  flrenerally,  monographic  note  on  "Issue 
Out  of  Chancery"  appended  to  Lavell  v.  Qold.  26 
Oratt  478.  See  also.  Stannard  v.  Graves,  2  Call  869: 
Reed  V.  Cline,  9  Oratt  186:  Wise  v.  Lamb.  9  Gratt 
802;  N.  Y.  L.  Ins.  Co.  v.  Davis,  94  Va.  481.  26  S.  E. 
Rep.  941. 

tSame— No  Issue  Ordered  Until  the  Burden  of  Proof  on 
the  Defendant.— The  rule  laid  down  in  the  second 
head-note  has  been  followed  in  several  subsequent 
cases,  cltinir  the  principal  case  as  authority.  See 
Elder  v.  Harris,  76  Va.  78  ;  Snonffer  v.  Hansbrouirh. 
79  Va.  177  :  Keaffy  v.  Trout  86  Va.  896,  7  S.  E.  Rep. 
829;  BeveTly  v.  Rhodes,  86  Va.  419.  10  S.  E.  Rep.  972: 
Jones  V.  Christian,  86  Va.  1031,  11  S.  £.  Rep.  964; 
Vangilder  v.  Hoffman,  22  W.  Va.  8;  Sands  v.  Beards- 
ley,  82  W.  Va.  506. 9  S.  E.  Rep.  926. 

In  Carter  v.  Carter,  82  Va.  689,  the  coturt  said:  "In 
Beverley  v.  Walden,  tupra,  this  court  said:  *It 
seems  to  be  the  settled  rule  that  in  no  case  ourht 
an  issue  to  be  ordered  to  enable  a  party  to  obtain 
evidence  to  make  out  his  case:  that  when  the  alle- 
gations of  the  bill  are  positively  denied  by  the  an- 
swer, and  the  plaintiff  falls  to  furnish  two  witnesses, 
or  one  witness  and  corroboratinir  circumstances 
in  support  of  his  bill,  it  is  wronff  in  the  chanceUor 
to  order  an  issue:  that  no  issue  should  be  ordered 
until  the  plaintiff  has  thrown  the  burden  of  proof 
on  the  defendant;  that  until  the  onus  is  shifted  and 
the  case  rendered  doubtful  by  the  conflicting  evi- 
dence of  the  opposing  parties,  the  defendant  cannot 
be  deprived  by  the  order  of  the  court  for  an  issue, 
of  his  riffht  to  a  decision  by  the  court  on  the  case 
made  by  the  pleadings  and  evidence.'  Thus  has  the 
rule  for  the  guidance   of  the  chancellor  in  such 
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3.  Deed-Ufuonnd  nindt-DtOmi   In  Answer-QiMer*. 

— PLaintiff  seeks  to  set  aside  bis  deed  and  contract, 
on  the  ground  that  be  was,  at  tbe  time,  of 
cnnsonnd  mind  and  incapable  of  making  tbe 
contract  Quart:  If  tbe  denial,  in  tbe  an- 
swer, of  tbe  unsoundness  of  mind  and  in- 
capacity, is  tbe  denial  of  a  facti  wbicb  puts  tbe 
plaintiff  upon  tbe  proof  of  it  by  two  witnesses, 
or  one  witness  and  strong  corroborating  circum- 
stances, or  merely  puts  blm  upon  proof  of  tbe 
fact  by  sncb  evidence  as  may  be  satisfactory  to 
tbe  court? 

4.  Sane— Sum— WltacMM  of  the  Execution— Weight 
off  Testimony.!— In  sucb  case  tbe  testimony  of  wit- 
nesses present  at  tbe/M/vm,  and  tbe  written  acts 
ol  tbe  party  attesting  bis  capacity,  is  more  to  be 
relied  on  tban  tbe  opinions  of  otber  witnesses, 
based  upon  facts  wbicb  may  be  true,  and  yet  not 
be  tbe  result  of  unsoundness  of  mind. 

Bj  a  contract  in  writing,  dated  the  4th 
day  of  June,  1863,  John  Walden  sold  to 
Robert  Beverley,  his  farm  in  the  county  of 
Fanqaier,  on  which  he  lived,  containing 
about  eight  hundred  and  seventy  acres,  for 
forty  dollars  per  acre,  pavable  in  Confed- 
erate money ;  of  which  920,000  was  to  be 
paid  on   or  before  the  Ist  day  of  August, 

cases,  long  been  succinctly,  clearly  and  correctly 
defined.'* 

Bnt  tbis  rule  bas  been  cbanged  by  statute  in  Vir- 
ginia: and  it  is  provided  tbat  tbe  court  may,  in  its 
discretion,  direct  an  issue  to  be  tried  before  any 
proof  bas  been  taken  by  eitber  tbe  plaintiff  or  de- 
fendant if  it  sball  be  sbown  by  affidavit  or  affidaviU 
after  reasonable  notice  tbat  tbe  case  will  be  ren- 
dered doubtful  by  tbe  conflicting  evidence  of  tbe 
opposing  party.  See  Va.  Code,  S  8381,  as  amended  in 
Acte  1897'*8,  p.  MS. 

^Unsonnd  Mind.— In  Porter  v.  Porter.  80  Va.  128, 16 

5.  E.  Rep.  500.  tbe  court  said:  "It  is  a  familiar  and 
well-eettled  rule  of  law  tbat  *tbe  legal  presumption 
is  tbat  all  men  are  sane:  tbe  burden  of  proof  Is  on 
Mm  wbo  alleges  unsoundness  of  mind  in  an  indirid- 
aal.*  Miller  t.  Rutledge.  82  Va.  (Hansbrougb)  807. 1  S. 
£.  Rep.  2Q8L  *Mere  weakness  of  tbe  understanding  is 
no  objection  to  a  man*8  disposing  of  bis  own  estate.* 
Minor's  Institutes.  672.  See  Samuel  v.  Marsball.  8 
Lelgb507;  Greer  v.  Oreers,  0  Oratt.  882-*8;  Beverley 
T.  Walden.  20  Oratt.  147.**  See  also.  Billler  v.  Rut- 
ledge.  82  Va.  807, 1 S.  E.  Rep.  202:  Hiett  ▼.  SbuU,  86  W. 
Va.668.  15  S.  E.  Rep.  147. 

In  Wbittaker  t.  S.  W.  Va.  Imp.  Co.,  84  W.  Va.  224. 
12  S.  E.  Rep.  500.  tbe  court  said:  "Tbe  mere  fact 
tbat  a  person  is  of  inferior,  or  even  weak,  under- 
standinff,  so  be  be  not  an  idiot,  lunatic,  or  non  com- 
Dot  mtntis.  is  no  objection  to  bis  ability  to  make  a 
contract  binding  bim.  as  courts  in  sucb  questions 
cannot  undertake  to  measure  understanding  and 
capacity.  Beverley  ▼.  Walden,  20  Oratt  147;  Den- 
nett t.  Dennett,  84  Amer.  Dec.  07.*' 

{DMd— Witnesses  of  the  Execution— Weight  of  Testi- 
mony.—In  Buckey  v.  Buckey,  88  W.  Va.  176, 18  S.  E. 
Bep.  286,  tbe  court  said :  "It  bas  been  often  laid  down 
tbat  tbe  very  time  of  tbe  factum  of  a  deed  is  tbe 
critical  point  of  time  for  inquiry  aa  to  tbe  capacity 
of  tbe  party  making  it.  *Tbe  evidence  of  witnesses 
uresent  at  tbe  execution  of  a  deed* is  entitled  to 
pecuUar  weight.*  Jarrett  r.  Jarrett,  11  W.  Va.  684: 
Anderson  t.  Cranmer.  Id.  602;  Nicholas  v.  Kersbner, 
»  W.  Va.261;  Beverley  r.  Walden.  20  Oratt.  147.  168." 


1863,  and  the  balance  by  the  1st  of  January, 
1864;  to  which   time  Walden   was  to 

148  retain  possession  *of  the  farm,  and  a 
deed  was  to  be  made  on  or  before  the 

1st  of  August,  1863. 

Beverley  appears  to  have  anticipated  the 
payment  of  the  purchase  money  at  the  re- 
quest of  Walden ;  and  Walden,  by  a  deed 
dated  the  8th  day  of  July,  1863,  and  wholly 
written  by  himself,  conveyed  the  land  to 
Beverley.  The  deed  was  prepared  to  be  ex- 
ecuted by  Mrs.  Walden,  but  she  declined  to 
do  it. 

On  the  1st  of  January,  1864,  Beverley  and 
Walden  executed  another  paper,  by  which 
Beverley  rented  to  Walden  the  mansion 
house,  yard,  garden,  &c. ,  for  the  year  1864 ; 
for  which  Walden  was  to  pay  him  llOO,  keep 
farm,  fences,  buildings,  &c.,  in  as  good 
order  as  possible,  and  also  to  attend  to  the 
renting  of  other  parts  of  the  farm  for 
Beverley.  And  on  the  1st  of  January,  1865, 
this  contract  was  renewed  for  that  year. 

In  1866,  Beverley  instituted  a  proceeding 
of  unlawful  detainer  against  Walden,  to 
recover  possession  of  the  land,  and  recov- 
ered a  judgment  in  that  case.  And  then 
Walden  filed  his  bill  in  the  Circuit  court  of 
Fauquier  against  Beverley,  to  restrain 
Beverley  from  taking  possession  of  the 
land,  and  to  set  aside  the  contract  of  June 
4th,  1863,  and  the  deed  of  July  8th  of  the 
same  year.  The  grounds  of  relief  set  up 
in  the  bill  were,  first,  that  the  contract  and 
conveyance  had  been  procured  by  fraud; 
second,  that  it  was  a  contract  for  Confed- 
erate money,  which,  it  was  insisted,  was 
illegal  and  void;  and,  third,  that  the  plain- 
tiff, at  the  time  of  said  contract  and  con- 
veyance, was  not  of  sound  mind,  capable  of 
making  a  contract. 

Beverley  demurred  to  the  bill  and  filed 
his  answer,  in  which  he  denied  the  fraud, 
and  denied  that  Walden  was  of  unsound 
mind,  incapable  of  contracting  at  the  time 
said  contract  and  deed  was  executed. 

An  immense  mass  of  testimony  was  taken, 

and  the  cause  coming  on  to  be  heard  on  the 

9th  day  of  April,  1868,  the  court  over- 

149  ruled  the  demurrer,  and  made   a  *de- 
cree  directing  that   an   issue  be  made 

up  and  tried  on  the  common  law  side  of  the 
court,  before  a  jury,  to  ascertain  whether 
or  not  John  Walden,  at  the  time  of  the  ex- 
ecution of  the  contract  and  deed  aforesaid, 
was  of  sound  mind  and  understanding, 
capable  of  executing  said  contract  and  deed. 

And  from  this  decree  Beverley  obtained 
an  appeal  to  the  District  court  of  Freder- 
icksburg, where  the  decree  was  affirmed ; 
and  he  thereupon  obtained  an  appeal  to 
this  court. 

The  material  statements  of  the  bill  and 
answer  are  set  out  in  the  opinion  of  Chris- 
tian, J.  It  is  impossibly  to  give  a  state- 
ment of  the  evidence.  The  view  taken  of 
it  by  this  court  will  be  seen  in  the  opinion. 

Forbes  and  Tucker  for  the  appellant. 
Brooke  and  Green  for  the  appellee. 

CHRISTIAN,  J.  John  Walden  filed  his 
bill  in  the  Circuit  court  of  Fauquier  county, 
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in  which  he  alleged  that  Robert  Beverley  had 
instituted  against  him  an  action  of  unlawful 
entry  and  detainer,  to  recover  from  him 
the  possession  of  a  certain  tract  of  land, 
lying  in  said  county,  containing  870  acres, 
on  which  the  said  John  Walden  then  resided. 
He  further  charged,  that  in  the  month  of 
May,  1863,  he  was  approached  by  Beverley 
with  offers  to  purchase  his  farm.  That, 
prior  to  these  negotiations  for  the  purchase 
of  his  farm,  Beverley  had  sought  and 
effected  various  purchases  of  horses,  cattle, 
&c.,  and  had  discovered  that  he  was  in  a 
frame  of  mind  which  incapacitated  him 
from  protecting  his  just  rights  in  contracts 
with  bold  and  unscrupulous  men;  that, 
emboldened  by  his  success  in  this  minor 
traffic,  Beverley  conceived  the  plan  of  bar- 
gaining the  said  Walden  out  of  his  valuable 
homestead."  That,  accordingly,  Beverley 
made  offers  for  said  land,  which  resulted  in  a 
contract  of  sale,  dated  June  4th,  1863,  which 
was  afterwards  consummated  in  due  form 
by  deed  bearing  date   July  8th,  1863. 

150  *He  further  charged,    that  **at  the 
time  he  sold  his  farm  to  Beverley,  and 

for  months  before  and  afterwards,  his  health 
was  extremely  delicate ;  that  he  was  affected 
with  a  chronic  inflammation  of  the  bladder, 
which  oftentimes  brought  him  in  mortal 
agony  to  the  verge  of  the  grave ;  that  he 
was  never  free  from  bodily  pain,  although 
there  were  intervals  when  the  paroxysms 
subsided,  in  which  he  could  engage  in  an 
active  watchfulness  over  his  property.  That 
at  that  period,  the  whole  country  was  under 
constant  excitement  and  alarm;  that  the 
marches  of  hostile  armies,  the  visitation  of 
ruffian  marauders,  and  the  general  insecu- 
rity of  life  and  property,  filled  every  man 
with  trouble  and  anxiety."  That,  in  addi- 
tion to  all  these  sources  of  irritation  and 
depression,  **he  was  borne  down  with  diffi- 
culties and  troubles  of  a  domestic  nature" 
(the  character  of  which  he  declines  to  state), 
which  he  says  were  enough  to  have  unset- 
tled his  judgment. 

He  further  states,  that  he  looks  back  upon 
the  facts  he  narrates,  ^*with  astonishment 
at  the  part  he  enacted,  and  that  he  is  sat- 
isfied that,  possessed  of  his  proper  reason, 
he  never  would  have  played  such  a  role." 
Then  proceeding,  says  **he  believes,  and 
therefore  charges,  that,  at  the  time  of  en- 
tering upon  the  sale  of  his  land,  of  executing 
the  said  contract  and  deed,  he  was  not  of 
a  sound  contracting  mind  and  judgment;" 
and  that  the  disease  under  which  he  was 
laboring,  with  other  causes  of  anxiety  and 
trouble,  had  so  far  unsettled  his  reason,  as 
to  make  him  an  easy  prey  to  the  unscrupu- 
lous avarice  of  Beverley. 

After  referring  to  certain  sales  of  personal 
property  to  Beverley  at  different  times,  at 
low  prices,  which  he  says  he  would  not  have 
made  if  he  had  possessed  his  natural 
shrewdness,  Walden  further  charges  in  his 
bill,  ^^that  it  was  after  this  experience  of 
his  incapacity  to  protect  himself  in  matters 
of  contract,  and  with  a  perfect  knowledge 
of   his   debility,    both    of    body    and 

151  *mind,    that    Beverley   opened  nego- 


tiations for  the  pun^hase  of  his  home- 
stead. That,  by  earnest  and  persistent 
solicitations,  he  succeeded  in  procuring  the 
contract  for  sale,  and  finally  the  formal 
execution  of  the  deed,  whereby,  for  the 
grossly  inadequate  price  of  $40  per  acre  in 
Confederate  currency,  under  the  forms  of 
law,  he  deprived  himself  and  family  of 
their  home." 

The  bill  further  alleges,  that  the  whole 
of  the  purchase  money,  to  wit :  the  sum'  of 
thirty-four  thousand  seven  hundred  and 
ninety  dollars,  was  fully  paid  in  August, 
1863;  that,  by  the  terms  of  the  original 
contract,  Walden  occupied  the  land  till  the 
1st  of  January,  1864,  paying,  as  rent  for 
the  same,  a  certain  part  of  the  hay  raised 
on  said  farm.  That,  on  the  1st  January, 
1864,  the  parties  entered  into  a  written  con- 
tract, under  seal,  by  which  Walden  rented 
the  farm  for  the  year  1864,  and,  by  a 
written  memorandum  at  the  foot  of  this 
agreement,  the  same  contract  of  rent  was 
continued  for  the  year  1865. 

The  bill  further  alleges,  that  about  the 
time  of  the  contract  of  rent,  to  wit :  on  the 
first  day  of  January,  1864,  he  (Walden) 
^ 'began  to  realize  the  ruin  which,  by  his 
own  acts,  he  had  brought  upon  himself ;  that 
he  found  himself  a  renter  of  his  own  farm, 
and  managing  it  as  agent  for  another ;  that, 
though  not  yet  restored  to  his  proper  health 
of  mind  and  body,  he  now,  nevertheless, 
begun  to  assert  a  claim  to  his  farm,  de- 
termining that,  when  the  proper  time  came, 
he  would  contest  Beverley's  right,  under  all 
his  contracts  and  deed.  That,  in  July,  1865, 
the  country  having  become  settled,  and 
there  being  a  fair  prospect  that  courts  of 
justice  would  again  assume  their  sway,  he 
deemed  it  a  fit  time  to  disclose  to  Beverley 
the  position  he  designed  to  take  in  regard 
to  the  land;"  which  he  accordingly  did 
early  in  July,  1865. 

Upon  these  facte,  and  others  not  neces- 
sary to  refer  to,  stated  in  his  bill  with 
creat  elaboration  and  minuteness* 
152  *he  prays  that  Beverley  may  be  en- 
joined and  restrained  from  further 
proceedings  at  law  to  enforce  the  judgment 
which  Beverley  had  obtained  in  an  action 
of  unlawful  entry  and  detainer,  until  the 
question  of  title  could  be  fully  adjudicated 
between  them ;  that  the  contract  and  deed 
might  be  declared  null  and  void ;  and  that 
he  might  be  restored  to  his  rights,  in  like 
manner  as  if  the  same  had  never  been  ex- 
ecuted. 

To  this  bill  the  defendant,  Beverley, 
promptly  filed  his  answer,  in  which  he  in- 
dignantly denied  every  imputation  of  fraud, 
and  ''all  contrivance,  artifice  and  deception, 
either  expressed  or  to  be  implied  from  the 
statements  of  the  plaintiff's  bill,  and  all 
intent  to  defraud  the  complainant,  based 
upon  his  ignorance  and  discovered  imbecil- 
ity or  weakness,  in  his  intercourse  with 
him  about  the  sale  of  horses,  referred  to, 
or  at  any  other  time."  But,  on  the  con- 
trary, he  found  him  to  be  a  man  of  sense 
in  business  matters,  with  whom  he  dealt 
fairly,    without   any  attempt  at  impoftition 
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or  fraud.     That  so   far  from  procuring  the 
contract  for  the  sale  of  his  land,  by  earnest 
and  persistent  solicitations,  the  proposition 
to    sell    came   from   Walden.     That   he  did 
not    seek  him   to   make    the  purchase;  but 
that,    being   at   Walden's   house    on    other 
business,  he  happened   to  mention  that  he 
was   going   to   look  at   a  farm  some  miles 
distant,    which   had    been   offered  for  sale, 
when  Walden   said    he   would  sell  either  of 
his  two  farms :  the  farm  on  which  he  resided 
at  $40  per  acre,  or  his  farm  known  as  *  ^Car- 
ter's Run"  at  $25  per   acre.     That   he  de- 
clined   to   purchase,    saying   he  would  first 
look   at   the  other  farm  he   had  mentioned, 
and  if  he  did  not  buy   that   farm   he  would 
return  in  a  week  or   two   and  look  at  Wal- 
den's   farm.     That   not   having  made   the 
purchase  he  was  contemplating,  he  did  re- 
turn in  two  weeks  after,  and  r^e  over  both 
of  Walden *s  farms.     That  he  declined  pur- 
chasing the  *  ^Carter's  Run"    farm   at   $25 
per  acre,  but  agreed   to  purchase  the 
153      farm  on  which  Walden  resides  *at  $40 
per  acre,  that  being  the  price  at  which 
Walden   offered  it.    The  contract  was  then 
written  and  signed  between  them,  by  which 
it  was  agreed  that  $20,000  should  be  paid  on 
the  1st  August,  1863,  and  the  residue  on  the 
1st  January,  1864.     That   some   time  after- 
wards,   complainant,    in   person,  requested 
respondent  to  pay  the  first  instalment  before 
the  1st  August,  in  order  to  his   making  an 
investment  in  eight  per  cent.    Confederate 
bonds ;  which  request  was  complied  with  by 
respondent  paying  $20,000  on  the  11th  July, 
1863.     The  residue   of  the  purchase  money 
having  been  fully  paid,  a  deed  for  the  land 
was  prepared,  dated  July  8th,  1863,  written 
wholly  in  the  handwriting  of  John  Walden 
(the  complainant),  and  was  executed  in  the 
absence  of  respondent ;  nor  was  he   present 
when  the  deed  was  acknowledged  for  record. 
And  that   the    whole   sale  was  thus  begun, 
conducted  and   consummated,    by   the  com- 
plainant Walden,  freely,  without  even   the 
presence  of  respondent  to  infiuence  or  con- 
trol his  action  in  its  execution. 

Beverley  also  denies  that  Walden  was 
laboring  under  any  imbecility  or  weakness 
of  understanding.  He  denies  that  he  knew 
anything  of  any  bodily  infirmity  or  domes- 
tic troubles.  Indeed,  he  denies  all  the  ma- 
terial averments  of  the  bill.  He  also  calls 
attention  to  the  manner  and  form  in  which 
Walden  insinuates  his  own  incapacity  as 
a  deduction  of  his  present  reasoning  from 
the  facts  of  the  case,  as  stated  by  him,  to 
show  that  *'he  could  not  bring  himself  to 
aver  his  own  incapacity  as  a  fact,  but  in- 
sists on  it  as  a  logical  inference  in  order  to 
avoid  his  deed." 

The  depositions  of  numerous  witnesses 
were  taken  by  both  plaintiff  and  defend- 
ant; and  the  cause  coming  on  to  be  heard 
at  the  April  term,  1868,  before  the  Circuit 
court  of  Fauquier  county,  that  court  entered 
a  decree  directing  that  an  issue  be  made 
np  and  tried  on  the  common  law  side 
of  this  court,  before  a  jury  to  be 
154  *impanneled  therefor,  to  ascertain 
whether  or  not  John  Walden,    at  the 


time  of  the  execution  of  the  contract  dated 
June  4th,  1863,  and  of  the  deed  dated  July 
8th,  1863,  in  the  bill  and  proceedings  set 
forth,  was  of  sound  mind  and  understand- 
ing, capable  of  executing  said  contract  and 
deed.  It  is  from  this  decree  that  an  appeal 
has  been  allowed  to  this  court. 

While  it  is  true  that  directing  an  issue  to 
be  tried  by  a  jury  is  a  matter  of  discretion 
in  a  court  of  equity,  it  is  equally  true  that 
such  discretion  must  be  exercised  upon 
sound  principles  of  reason  and  justice.  A 
mistake  in  its  exercise  is  a  just  ground  of 
appeal;  and  the  Appellate  court  must  judge 
whether  such  discretion  has  been  soundly 
exercised  in  a  given  case.  Wise  v.  Lamb, 
9  Gratt.  294;  Stannard  v.  Graves,  2  Call 
369;  Gardner  v.  Gardner,  22  Wend.  R.  526; 
Dale  V.  Roosevelt,  6  Johns'  Ch.  R.  255 ; 
Reed  V.  Cline's  heirs,  9  Gratt.  136. 

It  seems  to  be  now  well  settled,  that,  in 
no  case,  ought  an  issue  to  be  ordered  to 
eWBhle  a  party  to  obtain  evidence  to  make 
out  his  case ;  that,  when  the  allegations  of 
the  bill  are  positively  denied  by  the  answer, 
and  the  plaintiff  has  failed  to  furnish  two 
witnesses,  or  one  witness  and  strong  cor- 
roborating circumstances,  in  support  of  the 
bill,  it  is  error  in  the  chancellor  to  order 
an  issue ;  that  no  issue  should  be  ordered 
until  the  plaintiff  has  thrown  the  burden 
of  the  proof  on  the  defendant ;  that,  until 
the  onus  is  shifted,  and  the  case  rendered 
doubtful,  by  the  confiicting  evidence  of 
the  opposing  parties,  the  defendant  cannot 
be  deprived  by  an  order  for  an  issue,  of  his 
right  to  a  decision  by  the  court  on  the  case 
as  made  by  the  pleadings  and  proofs. 
Smith's  Adm'r  v.  Betty  and  others,  11 
Gratt.  752;  Pryor  v.  Adams,  1  Call  382; 
Wise  V.  Lamb,  9  Gratt.  294;  Grigsby  v. 
Weaver,  5  Leigh,  197.  In  the  language  of 
Judge  Carr,  in  the  case  last  cited:  ^^It  is 
the  bounden  duty  of  the  plaintiff,  who 
155  calls  for  the  solemn  *  judgment  of 
the  court,  to  furnish  that  court  with 
something  like  certainty  on  which  to  rest 
that  judgment ;  he  may  draw  this  from  the 
defendant  if  he  can ;  he  may  prove  it  by 
witnesses;  he  may  establish  it  by  docu- 
ments ;  but  in  some  way  he  must  shew  it, 
or  he  fails,  and  his  bill  must  be  dismissed." 

These  well  established  principles  are  now 
to  be  applied  to  the  case  before  us.  It  is 
first,  however,  worthy  of  remark,  that  the 
chancellor  was  so  well  satisfied  that  the 
plaintiff  had  entirely  failed  to  sustain,  by 
the  proofs,  the  charge  of  fraud  and  undue 
influence,  which  was  a  prominent  feature 
of  his  bill,  that  he  directs  no  issue  upon 
that  subject ;  and  I  am  constrained  to  say, 
looking  carefully  to  all  the  evidence  con- 
tained in  the  voluminous  depositions  in 
the  record,  that  there  is  nothing,  outside 
of  the  charges  in  the  bill,  to  create  the 
slightest  suspicion  of  fraud  or  undue  in- 
fiuence on  the  part  of  Beverley.  There  was 
nothing  in  the  relation  of  the  parties,  or  in 
the  character  of  their  intercourse  and  deal- 
ings with  each  other,  which  can  give  rise 
to  such  an  imputation.  The  chancellor 
seemed  to  be  of  the  same   opinion,  for  he 
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confines  the  issue  which  he  ordered,  to  the 
single  question  of  the  capacity  or  incapacity 
of  the  plaintiff  to  make  a  contract.  Whether 
he  should  have  directed  that  issue,  is  the 
question  we  are  now  called  upon  to  decide. 
Before  we  consider  the  proofs  in  the  case, 
to  ascertain  whether  it  comes  within  the 
principles  of  law  already  laid  down  as  gov- 
erning such  cases,  it  is  worthy  of  notice, 
that  the  plaintiff,  in  his  own  statement  of 
his  case,  hesitates,  if  he  does  not  fail,  to 
distinctly  allege  his  own  incapacity.  He 
seems,  himself,  to  doubt  the  fact  of  his  own 
incapacity.  It  seems  to  require,  to  satisfy 
his  own  conscience,  a  statement  of  facts, 
and  a  process  of  reasoning  upon  those  facts, 
to  bring  himself  reluctantly  to  the  allega- 
tion of  his   mental  unsoundness.     He  says 

that,  ^*looking  back"  to  the  facts  he 
156      *ha8    narrated,  *^he    is   astonished  at 

the  part  be  enacted;"  that  he  *4s  sat- 
isfied that,  possessed  of  his  proper  reason, 
he  never  would  have  played  such  a  role;" 
and  then  says  that  he  believes,  and  therefore 
charges,  that  he  was  not  of  sound  mind  at 
the  time  he  executed  the  contract  of  sale 
and  deed  to  Beverley.  No  one  can  read  the 
plaintiff's  bill  without  discovering  a  mani- 
fest hesitation  and  reluctance  to  bring  him- 
self to  aver  his  own  incapacity,  and  at  the 
most,  he  rather  insists  upon  it  as  a  logical 
inference  than  avers  it  as  a  fact.  He  ad- 
mits, too,  that  there  were  intervals,  even 
during  the  time  of  his  alleged  incapacity, 
when  ^^he  could  engage  in  an  active  watch- 
fulness over  his  property. ' ' 

There  is  another  noticeable  feature  in 
the  plaintiff's  bill,  which,  to  say  the  least 
of  it,  does  not  commend  his  case  very 
strongly  to  the  favorable  consideration  of 
a  court  of  equity.  He  states  that  in  Jan- 
uary, 1864,  (when  it  is  admitted  on  ail 
hands,  even  by  himself,  that  he  was  under 
no  disability  for  want  of  capacity,)  he 
began  to  realize  the  ruin  which  by  his  own 
acts  he  had  brought  upon  himself,  and 
began  to  prepare  to  assert  a  claim  to  his 
farm,  determining  that,  when  the  proper 
time  came,  he  would  contest  Beverley's 
right  under  the  deed.  And  so  it  seems, 
that,  though  he  executed  then,  when  there 
was  no  incapacity  existing  or  alleged,  a 
contract  under  seal,  renting  the  land  from 
Beverley,  which  contract  recognized  the 
conveyance  from  himself  to  Beverley,  in 
express  terms,  yet  he  admits,  in  a  bill 
which  asks  relief  from  fraud  and  imposi- 
tion, that  he  was  himself  practicing  deceit 
and  false  dealing,  in  order  to  retain  pos- 
session of  the  land.  Such  allegations  of 
the  plaintiff's  own  duplicity  and  deceit, 
present  his  case  in  no  favorable  aspect  to  a 
court  of  equity. 

The  answer  of  Beverley  denies  all  the 
material  allegations  in  the  bill,  and  puts 
them    all   in  issue.     According   to  the  well 

established  rule,  to  overcome  this  an- 
157      swer  *there   must   be    two  witnesses, 

or  one  witness  and  strong  corrobora- 
ting circumstances  produced  by  the  plain- 
tiff. To  relieve  this  case  from  the  operation 
of  that  rule,    the   learned  counsel   for   the 


appellees  insist  that  the  denial  of  the  in- 
capacity of  Walden  by  Beverley,  is  not 
entitled  to  the  usual  weight  given  to  the 
answer  of  a  defendant  denying  the  allega- 
tions under  oath  of  a  plaintiff's  bill ;  be- 
cause, as  they  argue,  the  defendant  Beverley 
did  not  know  and  could  not  be  informed  of 
the  fact,  whether  he  was  of  unsound  mind 
or  not.  I  do  not  perceive  the  force  of  this 
position,  nor  is  it  supported  by  the  author- 
ities cited.  Beverley  is  charged  with  pro- 
curing fraudulently  and  by  undue  influence, 
the  deed  in  question,  from  the  plaintiff,  at 
a  time  when  he  was  laboring  under  mental 
incapacity.  He  not  only  denies  all  fraud 
and  undue  influence  imputed  to  him,  but 
denies  that  he  was  of  unsound  mind,  and 
asserts  his  mental  soundness  and  capacity. 
His  answer  is  not  a  mere  denial  of  his  in- 
capacity, but  he  shews  that  he  had  op- 
portunities of  knowing  his  condition  by 
intercourse  and  dealings  with  him.  He 
refers  to  pregnant  facts  to  shew  upon  what 
his  opinion  of  plaintiff's  mental  condition 
was  founded,  and  to  establish  the  mental 
capacity  and  soundness  of  the  plaintiff.  He 
refers  to  the  deed  itself,  written  wholly  in 
the  handwriting  of  the  plaintiff,  most  care- 
fully prepared,  with  great  minuteness  as  to 
boundaries.  He  exhibits  letters  which  in 
themselves  exhibit  the  most  unmistakable 
evidence  of  the  emanations  of  a  sound 
mind.  Relying  upon  these  facts,  and 
shewing  in  his  answer  his  opportunities 
for  his  knowledge  of  what  he  states,  he 
denies  the  mental  incapacity  of  the  plain- 
tiff; and  this  denial,  made  under  such  cir- 
cumstances, not  only  puts  the  fact  of  sanity 
in  issue,  but  must  have  the  same  weight  as 
the  denial  under  oath,  of  any  other  material 
allegation  in  the  bill. 

Now  let  us  see  what  is  the  evidence 
158      which    the    plaintiff    ^introduced     to 
overcome  the  force  of  the  defendant's 
answer. 

He  proves,  by  a  number  of  witnesses,  that 
he  was  laboring  under  a  painful  malady, 
from  which,  at  times,  he  suffered  great 
agony;  that  he  had  serious  domestic 
troubles;  that  he  was  much  depressed  by 
the  unhappy  condition  of  the  country ;  and 
that  he  was  an  old  man  bordering  on  seventy 
years. 

These  witnesses  give  it  as  their  opinions, 
that  all  these  causes  combined,  had  borne 
so  heavily  upon  him  as  seriously  to  impair 
his  mind  to  a  degree  of  insanity  or  mental 
weakness,  and  to  render  him  incapable  of 
making  a  contract.  This  is  their  opinion ; 
but  when  we  come  to  analyze  their  evidence, 
we  find  the  facts  upon  which  their  opinions 
are  based  do  not  justify  this  conclusion. 
Take  all  the  facts  narrated  by  all  the  wit- 
nesses who  testify  as  to  his  mental 
unsoundness  as  true,  and  they  are  not  in- 
consistent with  the  sanity  and  mental  ca- 
pacity of  the  plaintiff.  And  then  it  must 
be  remembered  that  among  this  host  of 
witnesses  examined  by  the  plaintiff,  there 
is  not  one  of  them  who  was  present  at  the 
factum  of  the  contract  or  deed. 
On  the  other  hand,    an   equal    number  of 
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witnesses,  among  them  three  physicians, 
two  of  whom  had  practiced  on  the  plaintiff 
for  many  years,  testify  to  his  sanity. 
Three  of  these,  who  are  unimpeached  and 
intelligent  witnesses,  were  present  at  the 
factnm  of  the  deed.  Two,  Gaines  and 
Smith,  were  justices  of  the  peace,  who  were 
present  to  take  the  acknowledgment  of 
Walden  and  his  wife  to  the  deed,  and  who 
came  at  Walden' s  request  for  that  purpose. 
All  of  them  strongly, and  without  hesitation, 
testify  to  the  sanity  of  the  plaintiff  at  the 
time  the  deed  was  executed.  Gaines  says 
he  had  known  Walden  since  1625 ;  that  he 
lived  with  him  in  his  store  as  assistant  in 
the  years  1826  and  1827 ;  that  he  had  had 
many  transactions  with  him,  both  as  mer- 
chant or  otherwise,  and  that   nothing 

159  ever  *occurred   to   indicate  a  want  of 
mental  soundness;  and  that  he  never 

bad  any  such  suspicion  even.  He  says  that 
on  the  occasion  referred  to  when  the  deed 
was  executed,  he  had  never  heard  Walden 
talk  to  greater  advantage;  that  his  mind 
was  clear,  and  that  he  was  well  informed 
upon  the  state  of  the  country,  which  was 
the  topic  of  conversation ;  that  he  was  much 
better  informed  than  witness  had  supposed 
be  was. 

There  is  no  evidence  in  the  record  to 
contradict  these  witnesses.  There  is  not  a 
word  of  testimony  conflicting  with  these 
statements  of  the  witnesses  present  at  the 
factum.  But  they  are  confirmed  by  evidence 
which  Walden  himself  furnishes.  By  the 
deed  written  by  himself  with  great  partic- 
ularity and  technical  precision,  and  by  let- 
ters relating  to  the  sale  and  the  execution 
of  the  deed,  expressing  his  regret  that  his 
wife  had  refused  to  unite  in  the  deed,  and 
on  other  subjects,  all  furnishing  intrinsic 
proof  of  a  sound  mind.  Evidence  of  this 
character  has  always  been  held  by  the  courts 
to  be  entitled  to  far  more  weight  and  im- 
portance than  the  opinions  of  witnesses 
based  upon  the  erratic  conduct  and  eccen- 
tricities of  the  party  of  whom  they  speak. 
Temple,  &c.  v.  Temple,  1  Hen.  &  Mun.  476; 
Mercer  v.  Kelso,  4  Gratt.  106 ;  3  Rob.  Pract. 
o.  e.  335;  1  Lomax  Ex'ors  9-10. 

But  great  stress  is  laid,  by  the  learned 
counsel  for  the  appellees,  upon  the  fact  that 
Walden,  who  had  always  been  a  prudent 
and  judicious  man,  should  have  sold,  for 
Confederate  currency,  at  a  time  when  it 
was  so  greatly  depreciated  (July,  1863)  his 
valuable  real  estate,  which  was  worth  fully 
or  nearly  as  much  in  gold  as  the  price  he 
received  in  that  currency ;  and  it  is  insisted 
that  this  was  in  itself  an  act  of  such  stu- 
pendous foUy  as  plainly  to  indicate  his 
mental  imbecility.  It  is  argued,  that  the 
very  fact  that  he  was  willing  to  receive  the 
sum  of  $40  per  acre  in  Confederate  money, 
when  he  might  have   gotten  from  ^60 

160  to   $80    in    that   currency,    *wa8    the 
strongest    evidence    that   he   was  not 

capable  of  making  a  contract. 

Upon  this  point  I  have  to  say  first,  that 
there  is  no  evidence  that  he  could  have  got- 
ten more  than  $40  per  acre  at  that  time. 
It  is  certain  his  land  had   been   offered   for 


sale  at  that  price,  and  no  purchaser  was 
found  until  he  offered  it  to  Beverley.  Sev- 
eral witnesses  say  the  land  was  for  sale, 
and  the  price  was  $40  per  acre.  Walden 
had  told  his  neighbors  and  others  his  land 
was  for  sale,  and  that  was  the  price  he  fixed 
upon  it  as  its  value.  Beverley  did  not  seem 
to  regard  it  as  a  very  low  price,  or  he  would 
have  been  swift  to  purchase  it.  But  he  did 
not  accept  it  when  it  was  first  offered  to 
him ;  but  went  off  to  look  at  another  farm, 
and  did  not  return  until  two  weeks  after- 
wards. It  is  true  witnesses  say  that  in  their 
opinion  the  land  ought  to  have  brought 
from  $60  to  $80  per  acre  in  Confederate 
money.  It  must  be  remembered,  however, 
that  this  contract  of  sale  between  Walden 
and  Beverley  was  made  just  before  the 
battle  of  Gettysburg.  At  that  time  General 
Lee,  at  the  head  of  a  victorious  army,  had 
crossed  the  Potomac  and  marched  into 
Pennsylvania.  The  heart  of  the  Confederacy 
beat  high  with  hope  and  surely  anticipated 
triumph,  and  land  and  other  property,  at 
that  time,  bore  much  firmer  prices  than 
afterwards.  But  when  that  army  was  forced 
to  return,  there  was  a  sudden  depreciation 
of  Confederate  money,  and  property  pro- 
portionately and  suddenly  advanced  in 
price. 

But,  if  Walden  sold  his  land  for  an  ante 
bellum  price,  Beverley,  who  is  held  up  by 
the  plaintiff  and  his  counsel  as  a  man  of 
uncommon  shrewdness,  did  identically  the 
same  thing.  It  is  shewn  that  he  sold  his 
farm  just  one  month  before  he  contracted 
to  buy  Walden 's,  at  $27  50,  in  Confederate 
currency.  It  is  true,  Beverley  invested  the 
purchase  money  of  his  land  in  real  estate, 
while  Walden  invested  his  in  Confed- 
161  erate  bonds.  This  *may  have  in- 
dicated superior  judgment  and  fore- 
cast in  Beverley,  or  it  may  indicate  that  he 
was  less  hopeful  of  the  success  of  the  Con- 
federacy. Looking  to  the  evidence,  we  find 
that  Walden  was  a  firm  believer  in  the  jus- 
tice and  final  triumph  of  the  Confederate 
cause.  He  had  an  unwavering  faith  in  its 
triumphant  success.  When  remonstrated 
with  by  his  neighbors  for  selling  his  fine 
estate  at  such  a  sacrifice,  his  reasoning, 
from  the  standpoint  from  which  he  viewed 
the  subject,  was  cogent  and  convincing, 
and,  so  far  from  indicating  mental  imbe- 
cility, was  evidence  of  a  sound  and  well- 
balanced  mind.  To  one  witness,  to  whom 
he  said  (before  he  sold  the  land  to  Beverley) 
that  he  desired  to  sell  the  farm  on  which 
he  resided,  and  that  his  price  was  forty 
dollars  per  acre  in  Confederate  money ;  he 
explained  that  lands,  after  the  war,  would 
be  of  little  value ;  that  he  had  already  lost 
some  of  his  slaves;  that  labor  would  be 
disorganized ;  that  lands  could  not  be  made 
available  because  of  the  great  scarcity  of 
labor;  that  he  thought  that  the  money 
which  he  could  get  for  his  land,  invested, 
would  be  far  more  profitable  and  much  less 
trouble  to  him.  To  another  witness,  he 
said  that  he  was  getting  too  old  to  manage 
such  an  estate,  and  that  the  money,  in- 
vested, would  give  him   much   less  trouble. 
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To  another  witness,  he  said  he  had  no  fear 
that  the  Confederate  bonds  would  not  be 
paid ;  that  they  would  be  held  by  the  fathers 
of  the  soldiers  who  fought  the  battles  of 
the  Confederacy,  and  he  was  confident  there 
would  be  no  repudiation  of  the  Confederate 
debt.  And  to  several  witnesses  he  stated 
his  price  to  be  $40  per  acre. 

Now,  to  determine  whether  this  sale,  as 
is  earnestly  insisted  by  the  counsel  for  the 
appellee,  was  in  itself  evidence  of  mental 
imbecility,  we  must  consider  the  circum- 
stances which,  at  that  time,  surrounded  the 
plaintiff.     The    section    in  which  he 

162  lived  was  within  *the  neutral  ground 
of   the    belligerents.     No  man   could 

tell  how  long  the  war  would  last.  During 
its  continuance,  his  farm  would  be  of  little 
or  no  value.  Its  improvements  were  in 
constant  peril ;  its  cultivation  was  doubtful. 
If  he  sowed,  he  could  not  .  tell  who  might 
reap.  When  he  planted  and  raised  a  crop, 
he  could  not  tell  who  might  gather  it.  If 
the  Southern  cause  triumphed,  labor,  near 
the  border,  would  be  uncertain  and  disor- 
ganized. If  it  failed,  lands  might  be  con- 
Sscated.  A  present  income  from  an 
investment,  which  the  success  of  a  cause 
until  that  time  victorious,  would  make  good, 
was  better  than  no  income  from  land  that 
might  be  confiscated  in  case  of  failure,  or 
be  valueless  in  case  of  success. 

Such  circumstances,  and  such  reasoning 
as  this,  with  the  tempting  bait  of  eight 
per  cent,  and  exemption  from  taxation,  in- 
duced thousands  to  part  with  their  home- 
steads, to  sell  their  real  estate,  and  invest 
the  proceeds  in  Confederate  bonds.  It  is  a 
part  of  the  current  public  history  of  the 
times,  that  this  was  done  in  every  county 
in  the  Commonwealth,  and  that,  too,  by 
the  most  prudent  and  judicious  men.  In 
the  light  of  the  present,  we  may  say  these 
were  acts  of  folly ;  but  I  am  yet  to  learn 
that  they  are  to  be  regarded  as  evidence  of 
insanity  or  mental  imbecility.  If  they  are 
so  to  be  regarded,  then  the  whole  land  is 
filled  with  lunatics  and  imbeciles;  for, 
everywhere  all  over  this  southern  country, 
there  are  hundreds  and  thousands  of  unfor- 
tunate men,  whose  families  are  suffering 
the  privations  of  poverty,  and  whose  hearts 
are  y^eaming  for  the  old  homesteads,  where 
they  once  lived  in  comfort,  peace  and  plenty, 
which,  in  an  unlucky  moment,  was  sold  for 
that  which  has  become  trash  on  their  hands. 
It  may  be  said  now,  their  conduct  was  un- 
wise and  injudicious ;  but  it  cannot  be  said 
to  be  evidence  of  an  unsound  mind.  It  was 
a  testimony  of  their  earnest  devotion 

163  *and   living    faith   in  the  cause  they 
loved  so  well,  and  which  they  felt  sure 

would  ultimately  triumph,  but  no  testimony 
against  their  mental  soundness. 

If  the  war  had  terminated  differently,  the 
conduct  of  these  men,  instead  of  exciting 
the  animadversions  and  commisseration  of 
their  fellow  men,  would  be  pointed  to  as 
evidence  of  forecast  and  shrewdness.  If 
John  Walden,  to-day,  was  receiving  eight 
per  cent. ,  upon  thirty-five  thousand  dollars, 
the  purchase  money  for  his  farm,  we  should 


not  find  him  here  seeking  the  aid  of  a  court 
of  equity  to  set  aside  his  solemn  deed,  upon 
the  ground  of  his  mental  incapacity  to 
make  a  contract. 

The  record  presents  the  case  of  an  old 
man,  of  some  eccentricities  of  character, 
the  victim  of  a  painful  malady,  and  har- 
assed by  domestic  troubles,  bemoaning  the 
great  folly  of  his  life  in  having  sold  his 
valuable  estate  for  that  which  has  proved 
of  no  value;  and  looking  back  upon  that 
unfortunate  act,  persuades  himself,  in  the 
light  of  present  circumstances,  that  he,  in 
his  own  language,  ^^could  not  have  been 
possessed  of  a  sound  mind  and  understand- 
ing, or  he  never  would  have  enacted  such 
a  part."  All  this  may  awaken  sympathy 
and  excite  pity,  but  I  am  constrained  to 
say  it  presents  no  case  for  the  intervention 
of  a  court  of  equity.  I  am  therefore  of 
opinion  that  the  Circuit  court  of  Fauquier 
erred  in  ordering  an  issue.  It  ought  to  have 
dissolved  the  injunction  and  dismissed  the 
plaintiff's  bill. 

STAPLES  and  ANDERSON,  Js.,  con- 
curred in  the  opinion  of  Christian,  J. ;  ex- 
cept that  they  did  not  think  the  denial  of 
the  answer,  of  the  incapacity  of  the  plain- 
tiff, was  such  as  to  require  two  witnesses, 
or  one  witness  with  strong  corroborating 
circumstances,  to  overthrow  the  answer; 
but  only  to  put  the  plaintiff  upon  proof. 

MONCURE,  P.,  concurred  in  the 
164  opinion.  He  thought  *the  denial  of 
the  answer  of  the  insanity  of  the 
plaintiff  did  require  two  witnesses,  or  one 
with  strong  corroborating  circumstances, 
to  overthrow  it. 

Decrees  reversed  and  bill  dismissed. 


165  'Commonwealth  v.  Byrne. 

January  Term,  1871,  Richmond. 
JoYNxs,  J.,  absent,  sick. 

I.  AaseMnent  of  Tsxec— 5tatutM— Constltattoiisl.— 

The  section  68  of  ch.  S7,  in  relation  to  the  assess- 
ment of  taxes  on  licenses.  Seas.  Acts  1868-67.  p.  849, 
is  not  in  conflict  with  the  constitution  of  Virginia. 
a.  Constitution  of  Unftod  5tatas— Fifth  Amendment— 
To  What  Appllcablo.— Article  5  of  the  amendments 
of  the  constitution  of  the  United  States,  was  de- 
siflmed  as  a  limitation  of  the  powers  of  the  national 
ffovemment,  and  is  inapplicable  to  the  legislation 
of  the  States. 

3.  VIrfflnIs  BUI  of  Rights— Does  Not  PorUd  imprison- 
ment for  Taxes.*— The  bill  of  rights  of  Virginia, 
which  declares  that  no  man  shall  "be  deprived  of 
his  liberty  except  by  the  law  of  the  land  or  the 
judgment  of  his  peers."  does  not  forbid  the  State 
to  enforce  the  collection  of  the  tax  on  licenses,  by 
imprisonment  of  the  delinquent,  when  no  personal 
property  can  be  found  by  the  officer  out  of  which 
to  make  the  tax. 

4.  Statute— Authority  of  Commissioners  to  Appoint  an 
Assistant— Collateral  Attack.— A  commissioner  of 

*See  Iverson  Brown's  Case,  01  Va.  70S,  21  S.  £.  Repi 
867. 
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tlie  revenne  under  1 7  of  the  act  of  1807,  In  relation 
to  the  assessment  of  taxes  on  licenses,  appoints 
an  assistant  commissioner,  and  the  appointment 
is  approved  by  the  proper  court  The  question 
whether  the  facts  existed  which  authorized  the 
commissioner  to  appoint  an  assistant,  cannot  be 
made  in  a  collateral  proceeding.* 

5.  Same— How  Certificates  Issacd.— The  act  authoriz- 
IniT  the  assistant  to  perform  all  the  duties  which 
hLs  principal  is  authorized  to  perform,  it  is  not 
necessary  that  the  certificates  given  by  him  shall 
be  fflTen  in  the  name  of  the  principal,  or  that  the 
name  of  the  principal  shall  be  signed  to  the  cer- 
tificate. 

6.  Aisessasnt  of  Tax—Levy  by  United  5tat«s~lai- 
prisonineat.— The  assistant  commissioner  having 
delivered  to  the  sheriff  a  certificate  of  the  tax 
assessed  on  B,  for  a  license  to  distill  spirits,  and  B 
failins^  to  pay  the  tax.  the  sheriff  levys  upon  per- 
sonal property  of  B,  and  leaves  it  in  his  possession. 
On  the  day  appointed  for  the  sale  of  the  property 
the  sheriff  ffoes  to  the  place  and  finds  the  prop- 
erty  in  possession  of  a  United  States  revenue 

officer,  who  claims  it  under  a  levy  for  the  tax 
166  <lQe  from  B  to  the  U.  S.  government;  *this 
levy  havlnff  been  made  subsequent  to  the 
levy  by  the  sheriff.  Thereupon  the  sheriff  takes 
no  further  steps  to  obtain  possession  of  the  prop- 
erty, and  it  is  sold  for  the  tax  due  the  U.  S.  ffov- 
ernmenL  The  sheriff  not  beiuflr  able  to  find  any 
otlier  property  of  B,  takes  and  .holds  him  in 
cnatody.    B  Is  legally  in  custody. 

This  is  a  writ  of  error  to  a  judg'ment  of 
the  Husting's  court  of  the  city  of  Richmond, 
rendered  on  a  writ  of  habeas  corpus.  The 
defendant  in  error,  in  his  petition  for  a 
writ  of  habeas  corpus,  complained  that  he 
was  unlawfully  detained  in  the  county  jail 
of  the  county  of  Henrico;  and  he  stated 
that  he  was  not  so  held  for  any  crime  or 
misdemeanor,  but  was  informed  and  be- 
lieved that  the  sheriff  claimed  to  hold  him 
in  confinement  in  said  jail  for  the  non-pay- 
ment of  an  alleg^ed  assessment  made  against 
him  in  favor  of  the  Commonwealth,  for  the 
manufacture  of  spirituous  liquors,  amount- 
ing', as  was  claimed,  to  about  $2,600;  and 
he  charged  that  if  any  such  assessment  had 
been  made  it  was  contrary  to  law  and  void ; 
that  the  person  who  claimed  to  have  made 
it  was  not,  at  the  time  of  making  it,  an 
officer  or  person  authorized  to  make  any 
assessment  of  any  tax;  that  such  imprison- 
ment was  contrary  to  the  constitution  and 
laws  of  the  United  States  and  of  this  State ; 
that  no  debt  had  been  proved  or  legally 
established  against  him ;  that  he  had  not 
been  tried  or  impleaded  for  the  recovery  of 
said  pretended  tax,  nor  had  any  judgment 
been  rendered  against  him  by  any  court 
having  jurisdiction  in  the  premises.  He 
therefore  prayed  for  a  writ  of  habeas  corpus, 
and  that  he  might  be  discharged  from  such 
imprisonment. 

The  writ  was  accordingly  awarded,  di- 
rected to  the  sheriff  of  Henrico  county,  who 
made  his  return  thereon  as  follows: 

*'To  the  honorable  judge  of  the  court  of 
Hustings  for  the  city  of  Richmond,  Va. : 

*See  the  opinion  of  Judos  Moncitbs  for  the  statute. 


In  obedience  to  the  within  writ,  to 

167  me  directed,  I  *here  produce  the  body 
of  A.  J.  Byrne,  the   party   named   in 

said  writ.  I  am  the  sheriff  of  Henrico 
county,  and  was  such  on  the  3d  day  of 
February,  1870.  There  was  handed  to  me 
for  collection  the  following  certificates, 
which  were  in  the  words  and  figures,  to 
wit:  *The  sheriff  of  Henrico  county  will 
receive  of  A.  J.  Byrne  thirteen  hundred 
and  seventy-five  dollars,  the  tax  imposed 
by  law  for  the  extension  of  his  license  to 
manufacture  fifty-five  thousand  gallons  of 
spirituous  liquors,  at  his  distillery  in  said 
county,  assessed  by  me  as  As't  Com'r  of 
the  Revenue  for  the  first  district  of  said 
county,  until  the  30  day  of  April,  1870. 
Given  under  my  hand  the  24th  day  of  No- 
vember, 1869.  John  A.  Eacho,  As't  Com'r 
of  Revenue,  1st  district  of  Henrico  county. ' 
And  *The  sheriff  of  Henrico  county  will 
receive  of  A.  J.  Byrne,  twelve  hundred  and 
seventy-five  dollars,  the  tax  imposed  by  law 
for  continuing  to  manufacture  fifty-one 
thousand  gallons  of  spirituous  liquors  at 
his  distillery  in  said  county,  until  30th  day 
of  April,  1870,  assessed  by  me  as  Ass't 
Com'r  of  the  Revenue  in  the  1st  district  of 
said  county.  Given  under  my  hand  the 
15th  October,  1869.  Signed,  John  A.  Eacho, 
Ass't  Com'r  Rev.  1st  district  Ho.  co'ty.'  " 
These  assessments,  amounting  to  the  sum 
of  twenty-six  hundred  and  fifty  dollars,  and 
being  due  and  unpaid  by  the  said  A.  J. 
Byrne  or  any  one  for  him,  and  being  unable 
to  find  sufficient  property  of  the  said  A.  J. 
Byrne  to  satisfy  the  said  taxes  so  assessed 
against  him,  I,  as  sheriff  of  said  county , 
proceeded,  and  did  on  the  said  3d  day  of 
February,  1870,  arrest  the  said  A.  J.  Byrne, 
and  have  since  so  held  him,  being  required 
to  do  so  by  the  act  of  the  General  Assembly 
passed  April  19,  1867,  section  63,  page  849, 
and  the  said  taxes  so  assessed  against  the 
said  A.  J.  Byrne  being  still  unpaid,  and  I 
being  unable   to   find  sufficient  prop- 

168  erty  belonging  *to  him  to  satisfy  the 
same,  I  still  hold  him   in    arrest,  and 

for  no  other  cause  known  to  me. 

**H.  J.  Smith, 
** Sheriff  of  Henrico  county. 

**  February  4th,  1870." 

This  return  was  traversed  by  the  peti- 
tioner as  follows : 

''First.  That  it  is  not  true,  as  stated  in 
the  said  return,  that  any  tax  was  duly  as- 
sessed against  this  defendant,  as  therein 
stated. 

''Second.  That  John  A.  Eacho,  therein 
styled  assistant  commissioner  of  revenue, 
was  not  legally  at  that  time  such  assistant 
commissioner  of  revenue,  nor  had  he  any 
legal  authority  to  make  the  said  assess- 
ments or  either  of  them. 

"Third.  It  is  not  true,  as  stated  in  said 
return,  that  the  said  H.  J.  Smith,  sheriff, 
was  unable  to  find  sufficient  property  out 
of  which  to  make  the  said  tax ;  that,  on  the 
contrary,  there  was,  at  the  date  when  the 
said  assessments  were  delivered  to  the  said 
sheriff,  sufficient  personal  property  belong- 
ing to  the   said   Andrew   J.    Byrne,  out  of 


V  R,  20  Gratt— 26 


401 


20  QRATT. 


Virginia  Rbports,  Annotated. 


169,  170.  171 


which  the  said  tax  could  have  been  made, 
and  that,  in  point  of  fact,  the  said  sheriff 
did,  on  or  before  the  20th  of  November,  1869, 
levy  upon  and  take  into  his  possession, 
property  of  said  Byrne  more  than  sufficient 
to  pay  said  tax,  and  ^he  said  sheriff  did,  on 
or  about  said  ^h  day  of  November,  adver- 
tise the  said  property  for  sale,  and  if  said 
tax  was  not  made  out  of  the  same,  it  was 
the  fault  and  neglect  of  the  said  sheriff. 

^'Fourth.  That  the  provisions  of  the  said 
statute  of  1867,  referred  to  in  the  said  re- 
turn, have  not  been  complied  with  in  such 
manner  as  to  authorize  the  arrest  of  the 
said  Byrne. 

* 'Fifth.    That   the    arrest  of    said 

169  Byrne    is   contrary   to  *law,    and   in 
violation    of  the  constitution  of  this 

Commonwealth,  and  that  so  much  of  the 
provisions  of  said  act  of  1867,  so  referred 
to  in  the  said  return,  as  authorizes  the 
arrest  and  confinement  of  the  person,  in  the 
manner  and  way  therein  pointed  out,  is 
unconstitutional  and  void,  and  in  violation 
of  the  constitution  of  the  United  States, 
and  of  the  constitution  of  this  Common- 
wealth. A.  J.  Byrne." 

After  several  continuances  and  adjourn- 
ments of  the  case,  it  came  on  for  trial  in 
the  court  of  Hustings,  on  the  12th  day  of 
March,  1870,  when  the  court,  having  fully 
heard  the  cause,  and  considered  the  same 
upon  the  law,  facts  and  arguments  of  coun- 
sel, determined  and  adjudged  that  the  said 
Andrew  J.  Byrne  should  be  discharged  from 
custody. 

All  the  facts  proved  on  the  hearing  of  the 
cause,  are  set  out  in  a  bill  of  exceptions 
taken  by  the  attorney -general  in  behalf  of 
the  Commonwealth,  to  the  judgment  afore- 
said; which  bill  states  that  the  Common- 
wealth, to  sustain  the  issue  made  up  in  the 
cause  on  his  part,  introduced  and  read  to 
the  court  the  orders  No.  1  and  2  of  the 
County  court  of  Henrico,  which  are  in  the 
words  and  figures  following,  to  wit : 

No.  1. 

**In  Henrico  County  court,  5th  April, 
1869,  Sidney  W.  Blankinship,  who  has  been, 
by  an  order  of  George  Stoneman,  Brev. 
Major-General  U.  8.  A.,  commanding, 
dated  the  20th  day  of  March,  1869,  appointed 
commissioner  of  the  revenue  for  the  first 
district  of  Henrico  county,  to  fill  the  va- 
cancy caused  by  the  removal  of  John  A. 
Eacho  from  office,  in  accordance  with  gen- 
eral orders  No.  24,  dated  March  15th,  1869, 
and  empowered  to  perform  all  the  duties  of 
the  said  office,  according  to  law,  until  his 
successor  shall  be  duly  elected  or  appointed 
and   qualified,    this  day  appeared  in 

170  *court,    and,     together  with    E.    D. 
Eacho,  his  security  (who  first  justified 

on  oath  as  to  his  sufficiency),  entered  into 
and  acknowledged  a  bond,  in  the  penalty 
of  Hve  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  duties  of  his 
said  office,  which  said  bond  is  ordered  to  be 
recorded  by  the  clerk  of  this  court,  who  is 
also  directed  to  transmit  a  copy  of  the  said 


bond  to  the  auditor  of  public  accounts,  and 
also  a  copy  of  this  order ;  and  thereupon  the 
said  Sidney  W.  Blankinship  took  the  oath 
of  fidelity  to  the  Commonwealth,  the  anti- 
duelling  oath,  the  oath  to  support  the  con- 
stitution of  the  United  States,  and  the  oath 
of  office.  And  also  produced  to  the  court  a 
certificate  of  John  Woodworth,  a  justice  of 
this  county,  accompanying  the  oath  pre- 
scribed by  the  act  of  Congress  of  July  2d, 
1862.  A  copy— Teste: 

''R.  M.  Thorne,  C.  H.  C." 

No.  2. 

'^In  Henrico  County  court,  5th  April, 
1869: 

^'On  motion  of  Sidney  W.  Blankinship, 
John  A.  Eacho  is  appointed  assistant  com- 
missioner of  the  revenue  for  the  first  dis- 
trict, Henrico  county;  and  thereupon  the 
said  Eacho  took  the  several  oaths  prescribed 
by  law.        A  copy — ^Teste : 

**R.  M.  Thome,  C.  H.  C." 

And  further  to  sustain  the  issue  on  her 
part,  the  Commonwealth  introduced  and 
read  the  certificates  signed  by  John  A. 
Eacho,  assistant  commissioner,  &c. ,  set  out 
in  the  return  to  the  writ  of  habeas  corpus, 
and  hereinbefdre  set  forth ;  and  also  intro- 
duced a  witness,  Henry  J.  Smith,  sheriff  of 
Henrico  county,  who  proved  that  the  said 
John  A.  Eacho  was  the  ohly  person  known 
to  him  as  commissioner  of  the  revenue  for 
the  first  district  of  said  county.  That  said 
Blankinship,  who  was  appointed  com- 
171  missioner,  and  qualified  as  ^specified 
in  said  first  recited  order  of  the  said 
county  court,  did  not  act ;  but  that  the  said 
Eacho  continued  to  act  just  as  he  did  before 
his  removal  from  office,  kept  all  the  books, 
and  did  all  the  business  appertaining  to  the 
office  of  commissioner  of  said  district.  The 
said  Blankinship  never  performed  any  act 
as  commissioner.  He  came  to  the  court  to 
sign  his  official  bond.  He  then  appeared 
to  be  in  good  health,  and  the  witness  had 
no  knowledge  of  his  being  disqualified  from 
acting  as  commissioner  by  physical  cause. 
He  has  resided  since  his  appointment  in 
the  said  county  of  Henrico,  and  has  been 
seen  by  witness  occasionally  in  the  city  of 
Richmond.  The  witness,  as  sheriff  of  the 
said  county,  made  the  arrest  of  the  said  A. 
J.  Byrne  on  the  3d  day  of  February,  1870, 
under  the  two  certificates  aforesaid.  The 
tax  therein  specified  has  not  yet  been  paid. 
He  made  a  levy  under  the  first  in  date  of 
said  certificates,  but  did  not  sell  the  prop- 
erty levied  on.  After  making  the  levy,  he 
advertised  the  property  levied  on  for  sale. 
An  extract  of  said  advertisement,  from  one 
of  the  Richmond  newspapers,  was  shown 
to  witness,  and  identified  as  the  one  made 
by  him.     It  is  as  follows: 

»*Sheriff's  Sale.— Will  be  sold  on  Monday, 
29th  of  November.  1869,  at  the  distillery 
of  A.  J.  Byrne,  about  one  mile  below  the 
corporate  limits,  on  the  Osborne  turnpike, 
138  hogs,  levied  upon  by  me  to  satisfy  State 
taxes  against  said  Byrne,  amounting  to 
about  $1,300,  or  so  many  thereof  as  may  be 
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necessary   to  satisfy   said   claim.     Sale  to 
take  place  at  12  o'clock,  M. 

**Wm.  M.  McGruder, 

**D.  8.  for  H.  J.  Smith,    sheriff  of  Hen- 
rico county." 

On  the  day  designated  for  the  sale,  he 
sent  his  deputy  to  sell  the  property,  which, 
after  the  levy,  had  been  left  on  the  prem- 
ises occupied  by  the  said  Byrne, 
172  'and  later  in  the  day  went  down  to 
the  place  himself.  He  was  stopped 
from  selling*  by  some  one  connected  with 
the  United  States  internal  revenue  office, 
who  stated  that  all  the  property  levied  on 
was  in  the  hands  of  the  government  of  the 
United  States.  The  levy  which  had  been 
made  by  the  said  witness  was  upon  138 
hogs,  though  at  the  time  of  the  levy  there 
was  a  larger  number  of  hogs  on  the  prem- 
ises. Witness  did  not  levy  under  the  last 
in  date  of  the  said  certificates.  The  prop- 
erty levied  upon  under  the  said  first  cer- 
tificate, was  taken  from  the  said  witness 
as  sheriff,  and  was  sold  by  the  collector  of 
internal  revenue  for  the  government  of  the 
United  States.  The  person  who  had  been 
put  in  charge  of  the  property  levied  on, 
and  was  in  charge  of  it  on  the  day  adver- 
tised for  said  sale,  pretended  to  be  a  gov- 
ernment officer,  and  Mr.  Burgess,  the  said 
collector,  acknowledged  afterwards  to  wit- 
ness that  he  acted  by  his  authority.  After 
the  day  of  sale,  the  witness  made  no  further 
levy  or  attempt  to  levy.  The  United  States 
held  the  property,  and  he  did  nothing  more. 
He  never  went  to  the  premises  again,  or 
attempted  to  levy  after  he  received  the  sec- 
ond in  date  of  said  certificates.  He  received 
from  the  assistant  commissioner  this  last 
named  certificate  some  ten  days  after  its 
date,  and  did  not  have  it  in  hand  until  after 
the  day  on  which  the  sale  was  to  have  taken 
place  under  said  advertisement.  At  the 
time  witness  made  the  levy  under  the  first 
certificate,  the  said  hogs  were  in  the  pos- 
session of  said  Byrne,  and  there  had  then 
been  no  seizure  or  levy  by  the  government  of 
the  United  States. 

And  the  Commonwealth,  further  to  sus- 
tain the  issue  6n  her  part,  introduced  an- 
other witness.  Rush  Burgess,  who  proved 
that  he  is  and  was  the  collector  of  internal 
revenue  of  the  United  States  for  the  Rich- 
mond district ;  that,  as  such,  he  made  two 
different  levies  on  the  property  of  said 
Byrne ;  that  he  sold  his  property  on  a 
173  levy  *made  on  the  4th  January,  1870 ; 
that  the  first  levy  made  by  him  on 
said  Byrne's  property  was  made  in  the  lat- 
ter part  of  November,  1869,  and  was  made 
8ix  or  seven  days  after  the  levy  made  by 
sheriff  Smith,  which  is  spoken  of  by  him. 
Said  Burgess,  as  collector,  did  not  sell  un- 
der his  said  first  levy,  because  he  was  not 
willing  to  take  the  responsibility  of  doing 
so.  The  sale,  by  law,  was  required  to  be 
made  within  thirty  days  after  the  levy,  and 
more  than  thirty  days  having  elapsed  under 
the  first  levy,  the  same  ceased  to  operate, 
and  no  further  proceedings  were  taken  by 
him  under  said  first  levy.  Byrne  objected 
to  the  payment  of  the  tax  charged  against 


him  by  the  United  States,  and  asked  an 
abatement  of  it,  which  was  refused  by  the 
department  at  Washington.  Witness  let  the 
first  levy  run  out,  because  it  was  not,  in  his 
opinion,  safe  to  sell  under  it.  At  the  time 
he  made  said  first  levy,  he  placed  a  keeper 
or  guard  over  the  prpperty  levied  on,  and 
directed  him  to  allow  no  person  to  take  or 
interfere  with  any  part  of  it.  When  he 
made  the  second  levy,  which  was  on  the  4th 
day  of  January,  he  again  put  the  property 
levied  on  in  the  possession  or  custody  of  a 
keeper  or  guard.  At  the  time  he  made  the 
first  levy,  he  found  the  property  in  the  pos- 
session of  said  A.  J.  Byrne.  He  would  not 
have  levied  on  it  if  it  had  been  in  the 
sheriff's  custody.  He  saw  the  sheriff  after 
he  had  made  the  seizure,  and  the  sheriff 
then  told  him  that  he  had  made  a  prior  levy. 
He  never  had  any  written  notice  of  the  levy 
by  sheriff  Smith.  If  he  had  found  the 
property  in  the  possession  of  the  sheriff  he 
would  have  held  it  subject  to  the  sheriff's 
lien.  About  a  week  elapsed  between  the 
time  the  first  levy  expired  and  the  time  of 
making'  the  second  levy.  His  second  levy 
was  made  on  the  4th  January,  1670,  and 
the  sale  under  it  on  the  3d  February,  1870. 
A  particular  account  of  the  assessment 
against  Byrne,  and  of  the  amount  of  sale 
made     3d    February,    1870,    to   satisfy   it, 

signed    by    the   witness   as  collector, 
174      '"'was  introduced   as  evidence,    and  is 

embodied  in   the   bill   of  exceptions, 

from  which  it  appears  that   the   amount  of 

the  sale  was  $5,079  00 

And  the  amount  of  the  assessment 

and  cost  of  collection,  4,943  79 


Leaving  due  to  A.  J.  Byrne,  $135  21 

The  petitioner,  on  his  part,  introduced  no 
evidence.  And  the  above  being  all  the 
material  facts  proved  on  the  hearing  of  the 
application,  the  court  refused  to  remand 
the  petitioner  to  the  custody  of  the  sheriff, 
but  discharged  him  therefrom.  To  which 
judgment  of  the  court  the  Coitimon wealth 
excepted. 

And  this  is  the  judgment  to  which  the 
writ  of  error  in  this  case  was  awarded. 

The  Attorney-General  for  the  Common- 
wealth. 

The  important  question  in  this  case  is 
upon  the  , constitutionality  of  the  act  of 
1866-67,  p.  849,  J  63,  under  which  Byrne 
was  arrested  and  held  in  custody.  It  is 
true  that  this  is  a  new  provision,  first  in- 
troduced into  the  tax  bill  of  1866 ;  but  it  was 
re-enacted  in  the  act  of  1867,  and  has  been 
continued  in  the  act  of  1870,  passed  with  a 
knowledge  that  this  case  was  pending. 
The  General  Assembly  has  thus  shewn  that 
it  was  not  hasty  and  inadvertent  legisla- 
tion, but  commends  itself  to  the  judgment 
and  the  sense  of  justice  of  that  body.  But 
although  it  was  introduced  into  the  tax  bill 
for  the  first  time  in  1866,  it  was  not  the 
only  new  provision  introduced  into  that 
act.  On  the  contrary,  that  act  for  the  first 
time  dispensed  with  the  payment  of  the 
license  tax  before  the  issuing  of  the  license ; 
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and  it  was  because  of  this  relaxation  of  the 
former  rule,  that  this  provision  was  intro- 
duced, and  indeed,  became  a  necessity. 
And  if  this  law  shall  be  held  to  be  uncon- 
stitutional, then  the  law  requiring  the  tax 
to  be  paid  in  advance  will,  of  necessity, 
be    restored;    and    thus     to    relieve 

175  *an  exceptional  case,  the  whole  busi- 
ness community  is  to  be  injured.     The 

case  does  not,  therefore,  appeal  very 
strongly  to  the  justice  of  the  court,  or  to 
any  considerations  of  a  wise  policy. 

It  is  true  that  this  court  will  declare  a 
law  to  be  unconstitutional  which 'is  plainly 
so ;  but  as  has  been  often  said  by  the  court, 
it  is  a  very  delicate  duty,  and  it  is  espe- 
cially so  when  the  court  is  called  upon  to  de- 
cide upon  the  matured  and  well  considered 
act  of  the  general  Assembly ;  and  it  will 
never  be  done  unless  the  act  is  plainly  un- 
constitutional. Eyre  v.  Jacob,  14  Gratt. 
422-6-7 ;  The  Richmond  Mayoralty  Case,  19 
Gratt.  673. 

The  act  is  charged  to  be  unconstitutional 
because  it  authorizes  a  person  to  be  taken 
in  custody  upon  the  mere  certificate  of  a 
commissioner  of  the  revenue,  without  a 
hearing,  and  not  even  based  upon  a  record; 
and  that,  too,  with  no  means  of  deliverance, 
unless  he  can  pay  the  money  or  give  secu- 
rity to  pa3'  the  tax  and  the  fine. 

It  is  to  be  borne  in  mind  that  this  is  a 
proceeding  by  the  Commonwealth  to  enforce 
the  payment  of  the  taxes  due  to  it.  It  is 
not  pretended  that  this  party  has  been  as- 
sessed with  a  greater  amount  of  tax  than 
is  just.  Indeed,  the  law  provides  carefully 
against  any  such  imposition.  The  ratio  of 
tax  is  fixed  by  the  law,  and  the  party  ask- 
ing for  the  license  himself  gives  the  quan- 
tity of  liquor  he  expects  to  distill  in  a 
certain  time;  and  it  is  only  when  he 
declines  or  fails  to  give  it  that  the  com- 
missioner is  authorized  to  estimate  the 
quantity.  And  he  may,  at  any  time  within 
two  years,  apply  to  the  court  and  have  any 
injustice  done  him,  corrected. 

It  is  a  principle  which  has  long  been 
recognized  in  Virginia,  that  the  preroga- 
tives vested  in  the  crown  of  Great  Britian 
for  public  purposes  at  the  time  of  our  sepa- 
ration from  the  mother  country,  so  far  as 
they  are  suited  to  our  condition,  are  vested 
in  the  government  of  Virginia ;  and  this  is 
especially  so  in   relation   to   taxation 

176  *^and  the  enforcement  of  the  payment 
of  taxes  and  other  public  dues.  With- 
out wasting  time  or  labor  in  the  citation  of 
authorities,  it  is  enough  to  refer  to  the  case 
of  Murray's  lessee  v.  Hoboken  Land  and 
Improvement  Co.,  18  How.  U.  S.  R.  272, 
in  which  the  subject  is  fully  investigated, 
and  in  which  the  power  of  the  government 
to  proceed,  by  summary  remedies,  against 
its  debtors,  is  vindicated  with  signal  abil- 
ity, by  Justice  Curtis,  delivering  the  opin- 
ion of  the  court.  And  it  will  be  seen  that 
this  authority  in  the  United  States  govern- 
ment is  based  upon  the  power  of  the  crown 
of  Great  Britian,  acted  on  by  the  colonies, 
and  among  them  Virginia,  from  the  earliest 


period,  and  continued  after  they  became 
States ;  and  this  power  extended  as  well  to 
the  body  and  the  lands  as  the  goods.  See 
on  this  subject  Paschall's  annotated  consti- 
tution, p.  260,  where  the  cases  are  compiled, 
and  the  meaning  of  the  phrases  in  the  con- 
stitution on  which  the  prisoner,  by  his 
counsel,  rests  his  argument,  is  fully  ex- 
plained. 

It  is  complained  that  this  proceeding  is 
not  based  upon  a  record.  The  only  record 
in  the  case  in  18  Howard,  was  the  state- 
ment, by  an  accounting  clerk  of  the  gov- 
ernment, of  the  account  of  the  debtor, 
shewing  the  balance  against  him.  And  in 
the  case  of  other  assessed  taxes,  there  is  no 
other  record  and  no  better  evidence  of  the 
tax  being  due  than  there  is  in  the  case  now 
before  the  court.  A  commissioner  of  the 
revenue  takes  a  list  of  each  man's  taxable 
property,  and  entering  it  in  a  book,  he 
hands  that  to  the  collector  of  taxes,  who 
makes  ofiF  his  tax  tickets  from  it :  and  that 
is  the  only  record  upon  which  all  assessed 
taxes  are  collected.  In  the  case  of  licenses 
the  same  ofificer  ascertains  in  the  same  way, 
viz:  from  the  person  to  be  taxed,  what  is 
to  be  taxed ;  and  hands  it  to  the  collector  to 
be  collected.  What  record  is  there  in  the 
one  case  that  there  is  not  in  the  other. 

But  then  the  great  complaint  is  that 
177  there  is  no  way  'of  getting  out  of  jail 
when  once  put  into  it.  The  law  pro- 
vides two  modes  by  which  such  a  party  may 
be  relieved.  One  is  by  paying  what  is  due ; 
and  the  other  is  by  giving  bond  and  secu- 
rity to  satisfy  the  judgment  of  the  court. 
That  any  man  shall  apply  for  a  license  to 
carry  on  a  business,  who  is  unable  to  pay 
the  tax,  is  scarcely  to  be  contemplated  by 
the  law,  and  would  of  itself  indicate  a 
fraudulent  purpose.  But  in  the  few  excep- 
tional cases  that  can  occur  where  a  man 
cannot  pay,  the  remedy  may  operate 
harshly,  but  it  cannot  be  held  for  that  rea- 
son to  be  unconstitutional,  unless  the  court 
is  prepared  to  hold  that  our  system  of  leg- 
islation for  the  recovery  of  debts,  com- 
mencing from  the  early  days  of  our  colonial 
existence  and  coming  down  almost  to  the 
present  time,  and  recognized  and  enforced 
by  the  courts  during  all  that  period,  was 
unconstitutional.  Down  to  1850,  the  plain- 
tiff, in  an  action  of  debt  on  a  bond  or  note, 
by  endorsing  on  the  writ  that  bail  was  re- 
quired, subjected  the  defendant  to  be  taken 
into  custody  or  to  give  bail  for  his  appear- 
ance ;  and  that  in  the  absence  of  any  evi- 
dence that  the  debt  was  due.  And  on  a 
judgment  in  any  case  for  debt  or  damages, 
the  plaintiff  might  sue  out  an  execution 
against  the  body  of  the  debtor,  have  him 
taken  into  custody,  from  which  he  could 
only  deliver  himself  by  paying  the  debt  or 
taking  the  oath  of  an  insolvent  debtor ;  and 
this  last  mode  of  relief  did  not  exist  for 
some  time;  and  was  then  introduced  by 
statute.  This  was  allowed  in  the  case  of 
individual  creditors  and  debtors ;  and  surely 
that  which  was  allowed  in  such  cases,  can- 
not be  successfully  impeached  as  unconsti- 
tutional in  the   case  of  the  Commonwealth 
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to  enforce   the  payment   of   taxes 
dne  to  it. 

It  is  insisted  farther  for   this  part,  that 
E^cho    was    not    legally   appointed  an  as- 
sistant  commissioner  of  the  revenue;  and 
if  he  was,  that  his  certificate   Is  null 

178  *because  he  acts  in  his  own  name  and 
does  not  sign  the  name  of  his  princi- 
pal. 

The  act  says  a  commissioner,  unable  from 
sickness  or  other  cause,  to  perform  the 
duties  of  his  office,  may,  at  his  own  ex- 
pense, with  the  consent  of  the  County  or  Cor- 
poration court,  employ  a  person  (approved 
by  the  court)  to  assist  him.  Such  assistant, 
after  taking  the  proper  oaths,  may  dis- 
charge any  of  the  duties  of  the  commis- 
sioner, &c.  Act  of  March  2,  1867,  ch.  296, 
i  7,  p.  728.  The  commissioner  may  not 
have  been  sick,  but  he  may  have  been  un- 
able, from  some  other  cause,  to  perform 
the  duties  of  his  office.  The  cause  was  to 
be  considered  and  adjudged  by  the  court, 
and  the  person  appointed  was  to  be  approved 
by  the  court.  It  is  not  denied  that  the  court 
acted  in  this  case  and  approved  the  person 
appointed ;  and  the  court  being  a  court  of 
general  jurisdiction,  its  action  cannot  be 
questioned  in  this  collateral  proceeding. 
Ballard  &  als.  v.  Thomas  &  Ammon,  19 
Gratt.  14;  Devaughn  v.  Devaughn,  Id.  556. 

The  act  provides  that  the  assistant  may 
discharge  all  the  duties  of  the  commis- 
sioner, and  it  does  not  require,  as  is  done 
by  statute  in  the  case  of  sherifiFs,  that  the 
assistant  shall  sign  the  name  of  his  prin- 
cipal. Then  what  is  to  be  gained  in  re- 
quiring the  assistant  to  sign  the  name  of 
his  principal,  as  well  as  his  own. 

Wells  and  Young,  for  the  appellee. 

1st.  We  insist  that  there  was  no  error  in 
the  proceedings  below. 

The  arrest  was  illegal  and  in  violation  of 
the  constitution  of  the  United  States  and 
the  constitution  of  this  Commonwealth. 
The  5th  article  of  the  amendment  to  the 
constitution  of  the  United  States,  and  sec- 
tion 10  of  the  Virginia  Bill  of  Rights, 

179  are  relied  upon.    The  former  ^provides 
that    no   person   shall  be  deprived  of 

"life,  liberty  or  property  without  due  pro- 
cess of  law."  The  latter,  that  **no  man 
may  be  deprived  of  his  liberty  except  by 
the  law  of  the  land  or  the  judgment  of  his 
peers." 

The  words  *Mue  process  of  law,"  as  used 
in  the  constitution,  are  equivalent  to  the 
phrase  **the  law  of  the  land."  Story  on 
Cons. ,  sec.  789 ;  Sedgwick  on  Stat.  &  Const. 
Law,  p.  610.  The  words  **the  law  of  the 
land"  mean  due  process  of  law,  which  in- 
cludes the  right  to  contest  the  charge  and 
to  be  discharged  unless  it  is  proven.  Greene 
V.  Briggs,  1  Curtiss  C.  C.  R.  311. 

By  '^the  law  of  the  land"  is  meant  the 
general  law  which  hears  before  it  condemns, 
proceeds  upon  inquiry,  and  renders  judg- 
ment only  after  trial.  The  meaning  is, 
every  citizen  shall  hold  his  life  and  liberty 
under  the  protection  of  general  laws ;  and 
the  words  by  **the  law  of  the   land"  do  not 


mean  a  statute  passed  for  the  purpose  of 
working  the  wrong.  Sedgwick  on  Stat, 
and  Const.  Law,  p.  537 ;  note  on  foot  of  p. 
539.  Taylor  v.  Porter,  4  Hill's  R.  140; 
Wynehamer  v.  People,  3  Kern.  R.  378;  2d 
Kent  Com.  600;  Hoke  v.  Henderson,  4  Dev. 
R.  1,  IS;  Fetter  V.  Wilt,  46  Pen n.  R.  457; 
Griffin  v.  Mixon,  38  Miss.  R.  424 ;  Exparte 
Grace,  12  Iowa  R.  208;  Kinney  v.  Beverley, 
2  Hen.  &  Mun.  318;  Ervine's  Appeal,  16 
Penn.  R.  256;  Blackwell  on  Tax  Titles,  p. 
18  to  25  inclusive. 

It  is  clear  that  Byrne  was  arrested,  de- 
prived of  his  liberty,  and  imprisoned  with- 
out due  process  of  law,  without  the  judgment 
of  his  peers  or  a  trial  by  jury,  and  has  had 
no  opportunity  in  court  to  defend  himself, 
or  of  contesting  the  legality  of  the  charge 
against  him,  and  cannot  have  without  the 
payment  of,  or  giving  a  bond  for  the  pay- 
ment of,  the  claim. 

The  objection  is  not  in  anywise  removed 
by  the  provisions  of  the  section  which  au- 
thorize a  party  in  arrest  to  give  bond,  for 
the  condition  of  the  bond  is,  that  he 
180  *is  to  appear  and  answer  to  an  action 
of  debt,  to  an  indictment  or  informa- 
tion, and  to  satisfy  not  only  the  fine  im- 
posed, but  to  pa3'  the  tax  assessed.  The 
defendant  is  clearly  deprived  of  the  right 
of  trial  by  jury,  because  he  is  to  remain  in 
confinement  until  the  tax  is  paid. 

In  Greene  v.  Briggs,  1  Curtiss  R.  325, 
before  referred  to,  the  court,  considering 
this  very  question,  says,  **to  require  secu- 
rity for  the  payment  of  the  penalty  and 
costs  as  a  condition  of  having  a  trial,  is 
not  only  essentially  unjust,  but  in  conflict 
with  that  clause  of  the  constitution  which 
secures  the  accused  .from  being  deprived  of 
his  life,  liberty  or  property,  unless  by  the 
judgment  of  his  peers.  We  therefore  say 
that  the  law  is  unconstitutional  and  void." 

2d.  The  imprisonment  is  attempted  to  be 
justified  under  the  power  which  the  State 
confessedly  has  to  enforce  the  payment  of 
taxes.  It  is  conceded  that  the  power  to 
levy  tax  belongs  to  the  Legislature.  The 
collection  of  the  tax  involves  the  exercise 
of  judicial  and  executive  functions.  The 
proceedings  are  summary,  founded  upon  a 
public  necessity;  but  that  necessity  begets 
another  necessity,  to  wit :  that,  in  the  ex- 
ecution of  such  a  power,  the  law  shall  be 
strictly  and  completely  complied  with  in 
all  its  requirements. 

The  courts  will  never  permit  a  penalty, 
imprisonment  or  double  tax,  to  be  enforced 
in  a  summary  manner,  under  the  vague 
and  indefinite  name  of  taxation.  Griffin  v. 
Mixon,  38  Miss.  R.  424,  cited  in  Blackwell 
on  Tax  Titles,  p.  29-30 ;  Allen  v.  Smith,  1 
I^eigh  254. 

Where  special  authority  is  conferred  upon 
an  inferior  tribunal,  or  upon  commissioners, 
or  upon  an  individual  who  acts  quo  ad  hoc 
in  a  judicial  capacity,  the  authority  must 
be  strictly  pursued,  and  appear  upon  its 
face  to  have  been  so  pursued.  Or,  as  it  was 
stated  by  Marshall,  Chief  Justice,  in 
Thatcher  v.  Powell,  6  Wheat.  U.  S.  R,  119. 
**In  summary  proceedings,    where   extraor- 
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dinary    powers    are   exercised    under 

181  special   statutes,   the  ^course  marked 
out    by    the  statute  should  be  exactly 

pursued." 

Where  a  rig:ht  is  claimed  under  the  pro- 
ceedings of  one  who  purports  to  have  acted 
in  an  official  capacity,  the  fact  that  he  was 
such  officer,  and  that  the  acts  were  per- 
formed by  an  officer  of  the  law,  and  not 
simply  b3^  one  who  assumed  to  act  as  such, 
must  affirmatively  appear.  Blackwell  on 
T.  T.,  p.  91. 

In  Pike  v.  Hanson  A  als.,  9N.  Hamp.  R. 
491,  it  appeared  that  the  assessor  had  not 
taken  the  oath.  It  was  held  that  the  col- 
lector could  not  justify  because  the  statute 
had  not  been  complied  with.  In  Ainsworth 
V.  Deane,  1  Booster  R.  400,  a  sale  of  land 
was  held  void  because  there  was  no  evidence 
that  the  assessment  was  made  under  the 
sanction  of  an  oath.  In  Burch  v.  Fisher, 
13  Sergt.  A  Rawle  R.  208,  the  evidence 
showed  that  the  persons  who  made  the  as- 
sessments were  recognized  as  officers  by 
the  county  commissioners,  and  acted  as 
such.  The  sale  was  held  void.  The  court 
say,  ^'Can  it  be  pretended  that  such  an  as- 
sessment will  be  valid.  In  Payson  v.  Hall, 
30  Maine  R.  319,  it  was  held  not  to  be  suffi- 
cient to  show  that  the  person  making  the 
sale  had  been  chosen  as  collector  and  acted 
in  that  capacity. 

The  principle  upon  which  all  of  these 
cases  rest  is,  that  the  act  of  the  assessor  is 
a  judicial  act  and  cannot  be  performed 
without  a  strict  compliance  with  the  provi- 
sions of  law ;  that  no  presumptions  or  in- 
tendments are  to  be  made  in  favor  of  the 
regularity  of  such  acts,  even  in  contro- 
versies involving  merely  questions  of  prop- 
erty, while  it  is  even  more  strongly  enforced 
where  personal  liberty  is  involved. 

Apply,  then,  these  rules  to  this  case :  The 
statute  authorizes  the  commissioner  of  the 
revenue  to  assess  the  tax  and  to  deliver 
the  list  to  the  sheriff.  From  the  two  lists  in 
the  record  it  appears  that  the  act  was  not 
done  by  a  commissioner,  but  by  an  assistant 
commissioner,  a  person  or  officer  not 

182  known   to   the   law.     It  does  not  *ap- 
pear  to  be  upon  its  face,  then,  the  act 

of  the  commissioner  at  all.  These  lists, 
we  insist,  gave  no  authority  to  the  sheriff, 
because  they  were  not  attested  with  the 
signature  of  the  commissioner  nor  made  in 
his  name. 

In  Hannel  v.  Smith,  15  Ohio  R.  134,  cited 
in  Blackwell  on  Tax  Titles,  250  and  346,  the 
tax  list  was  signed  **John  Brough,  auditor, 
by  J.  B.  Thomas."  The  court  held  the  sale 
was  void  because  the  list  was  not  attested 
by  the  signature  of  the  auditor. 

So  we  say  in  this  case,  that  this  act  must 
have  been  performed  in  the  name  of  the 
commissioner  himself;  that  though  the 
commissioner  might  employ  an  assistant, 
the  acts  must  appear  to  be  done  by  and  be 
authorized  in  the  name  of  the  commis- 
sioner. We  therefore  insist  that  the  assess- 
ments in  this  case  were  nullities,  and 
furnished  no  authority  for  the  imprison- 
ment. 


3d.  It  does  not  appear  that  the  facts  nee* 
essary  to  authorize  the  appointment  of  an 
assistant  commissioner  existed  in  this  case. 
The  former  commissioner,  Mr.  Kacho,  was 
removed  by  military  authority,  because  of 
his  inability  to  take  the  oath  required  by 
the  act  of  (Congress,  and  Blankenship  was 
appointed  by  the  same  authority  to  be  the 
commissioner;  but  on  the  very  day  of  his 
appointment,  an  order  was  made  appointing 
£&cho  assistant  commissioner,  without  as- 
signing any  of  the  grounds  required  by  the 
7th  section  of  the  act  of  '66-67,  p.  728, 
which  are  made  the  foundation  for  such  an 
appointment,  and  the  duties  of  the  office 
was  thereupon  devolved  exclusively  upon 
the  assistant  commissioner,  who  alone  ap- 
pears to  have  discharged  the  duties  of  the 
office ;  which  was  not  only  in  manifest  con- 
travention of  the  law  on  the  subject,  but 
the  policy  of  the  act  of  Congress  under 
which  Blankenship  was  appointed,  and 
could  give  no  authority  for  the  arrest  or 
imprisonment  of  the  defendant  Byrne. 

4th.  The  arrest  was  illegal  again, 
183  because,  by  the  *terms  of  the  statute, 
the  sheriff  had  authority  to  arrest 
only  when  he  was  unable  to  find  sufficient 
property  to  satisfy  the  tax  and  the  same 
remained  unpaid.  The  non-payment  of  the 
tax  is  admitted,  but  the  other  portion  of 
the  condition  utterly  fails,  because  the 
sheriff  not  only  could  find  property  of  the 
petitioner  on  which  to  levy  and  out  of  which 
the  tax  could  be  made,  but  long  prior  to  the 
arrest,  he  actually  levied  upon  personal 
property  belonging  to  Byrne,  more  than 
enough  to  satisfy  the  whole  claim,  and  he 
advertised  it  for  sale  on  November  29,  1869; 
and  where  the  power  of  levy  and  a  thing  to 
be  seized  in  existence  is  shown,  the  right 
to  attach  the  person  is  forever  at  an  end. 

In  Scales  v.  Alvis,  12  Alab.  R.  617,  the 
statute  under  consideration  provided,  that 
where  the  person  '^had  no  personal  property 
in  the  county,  his  real  estate  could  be 
seized. ' '  It  appeared  that  the  person  had  a 
yoke  of  oxen  which  were  exempt  from  levy 
and  sale,  but  the  court  held  that  the  land 
could  not  be  seized  because,  by  the  terms 
of  the  statute,  the  right  of  seizure  was 
made  to  depend  upon  the  fact  that  he  had 
nopersonal  property. 

This  record  discloses  the  fact,  that  sev- 
eral days  after  the  levy  by  the  sheriff  upon 
the  property  of  Byrne,  the  collector  of  in- 
ternal revenue,  for  the  third  collection  dis- 
trict, levied  upon  the  same  and  other 
property,  to  collect  a  tax  alleged  to  be  due 
to  the  United  States,  amounting  to  $4,943, 
and  that  on  the  day  when  the  sale  was  ad- 
vertised to  be  made  by  the  sheriff,  finding 
that  a  keeper  was  in  possession  of  the 
property,  placed  there  by  the  collector  of 
internal  revenue,  the  sheriff  omitted  to  sell 
and  abandoned  his  property. 

The  lien  of  the  collector  for  the  tax  due 
to  the  United  States  was  not  paramount  to 
that  due  to  the  State :  the  priority  of  each 
depended  solely  upon  the  time  when  the 
levy  was  made ;  for  the  United  States  has 
no    other    priority,    except    upon     specific 
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184  property  upon  *which  a  specific  tax  is 
made    a    lien.     The   internal  revenue 

laws  provide  upon  what  property  and  class 
of  articles  the  government  shall  have  a 
specific  lien  for  the  spirit  tax.  By  sec.  8, 
act  of  July  20,  1868,  the  government  has  a 
lien  upon  the  real  estate.  By  sec.  44  of 
the  same  act,  a  great  variety  of  articles  and 
property  of  various  descriptions  is  subject 
to  forfeiture  by  reason  of  its  illegal  use  and 
for  attempts  made  to  defraud  the  United 
States. 

By  sec.  14,  act  of  March  2,  1867,  the  tax 
on  distilled  spirits  was  made  a  lien  *'upon 
the  distillery,  the  spirits,  stills,  vessels, 
fixtures  and  tools  therein,  and  on  the  lot  or 
tract  of  land  whereupon  the  said  distillery 
is  situated,  together  with  any  building 
thereon."  But  it  will  be  observed  that  this 
levy  was  exclusively  upon  live  hogs,  a  spe- 
cies of  property  upon  which  the  government 
had  no  specific  lien  for  the  tax. 

For  these  reasons  we  insist  that  the  sheriff 
had  no  authority  to  seize  the  person,  and 
that  the  arrest  and  imprisonment  was 
illegal. 

MONCURB,  P.  The  petitioner  does  not 
claim  his  discharge  from  imprisonment 
upon  the  ground  that  the  Legislature  had 
not  a  right  to  impose  the  tax,  for  the  non- 
payment of  which  he  was  arrested;  nor 
upon  the  ground  that  he  did  not  use  and 
enjoy  the  privilege  on  which  the  tax  was 
imposed ;  nor  upon  the  ground  that  he  has 
paid  the  tax,  or  any  part  of  it ;  nor  upon 
the  ground  that,  at  the  time  of  his  arrest, 
he  had  any  property  out  of  which  the  tax, 
or  any  part  of  it,  could  have  been  made  by 
a  levy  thereon.  He  does  not  even  show,  or 
say,  that  he  has  not,  in  his  pocket,  or  at 
his  command,  the  means  of  paying  the  tax. 
But  he  places  his  defence  upon  the  grounds : 
First.  That  the  law  authorizing  an  arrest 
and  imprisonment  in  such  cases  is  uncon- 
stitutional and  void,  because  contrary  to 
the  constitutions  both  of  the   United 

185  States  and  of  this  State.     ^Secondly. 
That  it  does  not  appear  that  the  facts 

necessary  to  authorize  the  appointment  of 
an  assistant  commissioner  of  the  revenue 
existed  in  this  case ;  and,  if  they  did,  and 
the  assistant  was  duly  appointed,  he  had 
no  authority  to  make  the  assessment,  which 
could  only  have  been  legally  made  by  the 
principal  commissioner  himself;  and,  if 
he  had  such  authority,  he  could  exercise  it 
only  in  the  name  of  his  principal,  which 
should,  but  does  not,  appear  on  the  face,  or 
at  the  foot,  of  the  certificates  of  assess- 
ment. And,  Thirdly.  That,  while  the  said 
certificates  were  in  the  hands  of  the  sheriff 
of  Henrico  county  for  collection,  there  was 
ample  personal  property  of  the  petitioner, 
Byrne,  for  their  payment,  on  which  they 
might  have  been  levied,  and  ought  to  have 
been  levied,  before  any  arrest  of  the  person 
was  made ;  and  long  prior  to  the  arrest,  the 
said  sheriff  actually  made  a  levy  upon  the 
personal  property  of  Byrne,  more  than 
enough  to  satisfy  the  whole  claim,  and  ad- 
vertised it  for  sale. 


I  will  now  proceed  to  consider  these  three 
grounds  of  defence  in  the  order  above 
stated;  and. 

First,  as  to  the  constitutionality  of  the 
law  under  which  the  petitioner  wis  arrested. 

That  law  is  the  63d  section  of  chapter  57 
of  the  acts  of  the  General  Assembly,  passed 
at  the  session  of  1866-67,  Sess.  Acts,  p.  849, 
and  is  in  these  words: 

^'63.  Within  ten  days  after  a  commis- 
sioner of  the  revenue  shall  have  granted  a 
certificate  to  obtain  a  license,  he  shall  de- 
liver to  the  sheriff  or  other  collector  of  the 
taxes  on  such  licenses,  a  list  of  all  such 
certificates,  as  far  as  he  may  have  pro- 
gressed with  the  same ;  which  list  shall  be 
the  guide  of  the  sheriff  or  collector  in  col- 
lecting the  taxes  imposed  by  law  on  such 
license.  If  the  taxes  be  not  paid,  the  sheriff 
or  collector  shall  distrain,  immediately  upon 
the  receipt  of  such  list,  for  the  amount 
with  which  any  person  may  have  been  as- 
sessed; and   he   may  sell,    upon    ten 

186  days*  notice,  so  *much   of  such   per- 
son's property,  subject  to  distress,  as 

may  be  necessary  to  pay  the  taxes  so  as- 
sessed, and  the  costs  attending  its  collec- 
tion. If  the  sheriff  or  collector  shall  be 
unable  to  find  sufficient  property  to  satisfy 
the  taxes  so  assessed,  and  the  same  shall 
not  be  immediately  paid,  the  said  sheriff 
or  collector  shall  arrest  the  person  so  as- 
sessed, and  hold  him  in  custody  until  the 
payment  is  made,  or  until  he  enter  into 
bond,  with  sufficient  security,  in  a  penalty 
at  least  double  the  amount  of  the  taxes  so 
assessed,  conditioned  for  his  appearance 
before  the  Circuit  court  of  his  county  or 
corporation,  to  answer  to  such  action  of 
debt,  indictment  or  information  as  may  be 
brought  against  him,  and  to  satisfy,  not 
only  the  fine  imposed,  but  to  pay  the  taxes 
assessed;  and  it  shall  be  lawful  for  the 
court,  upon  the  trial  of  such  action  of  debt, 
indictment  or  information,  to  render  judg- 
ment upon  such  bond  for  the  fine  imposed 
and  the  taxes  which  may  be  assessed. ' ' 

It  is  contended  that  this  law  is  contrary 
to  Article  V.  of  the  amendments  to  the 
constitution  of  the  United  States,  which 
declares  that  no  person  shall  ^'be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law;"  and  is  also  contrary  to 
that  part  of  clause  10  of  the  Bill  of  Rights, 
being  Article  I.  of  the  constitution  of  Vir- 
ginia, which  declares  that  no  man  shall 
'*be  deprived  of  his  liberty  except  by  the 
law  of  the  land  or  the  judgment  of  his 
peers. '  * 

In  regard  to  the  provision  of  the  consti- 
tution of  the  United  States  above  referred 
to,  it  is  enough  to  say  that  it  ^*  was  designed 
as  a  limitation  of  the  powers  of  the  national 
government,  and  is  inapplicable  to  the  leg- 
islation of  the  States."  Nelson,  C.  J.,  in 
Taylor  V.  Porter  &  Ford,  4  Hill's  R.  140; 
citing  Barron  v.  The  Mayor,  Ac,  of  Balti- 
more, 7  Peters  U.  S.  R.  243 ;  Livingston  v. 
The  Mayor,  Ac,  of  New  York,  8  Wend.  R. 
85;  and  2  Cow.  R.  818,  and  note  (c). 
Then, 

187  *Is  the  law  in  question  contrary  to 
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that  part  of  the  Bill  of  Rights  of  Vir- 
ginia which  declares  that  no  man  shall  *  'be 
deprived  of  his  liberty,  except  by  the  law 
of  the  land  or  the  judgment  of   his  peers?'* 

That  a  man  may  be  deprived  of  his  liberty 
by  the  law  of  the  land,  is  conceded  by  the 
very  terms  of  the  provision  just  mentioned. 
That  he  cannot  **be  deprived  of  his  liberty 
except  by  the  law  of  the  land,"  necessarily 
implies  that  he  may  be  deprived  of  it  by 
the  law  of  the  land ;  and  this  is  certainly 
an  undeniable  fact.  Our  Code  contains 
many  laws  by  which  a  man  may  be  deprived 
of  his  liberty,  and  such  laws  are  enacted 
every  year.  At  the  same  time  it  must  be 
admitted  that  these  words  of  the  constitu- 
tion, *4aw  of  the  land,"  do  not  include 
every  enactment  which  has  the  form  of 
law.  In  the  language  of  Bronson,  J. ,  in 
Taylor  v.  Porter,  4  HiU's  R.  140,  146,  they 
*Mo  not  mean  a  statute  passed  for  the  pur- 
pose of  working  the  wrong.  That  construc- 
tion would  render  the  restriction  nugatory, 
and  turn  this  part  of  the  constitution  into 
mere  nonsense.  The  people  would  be  made 
to  say  to  the  two  houses:  'you  shall  be 
vested  with  the  legislative  power  of  the 
State,  but  no  one  shall  be*  deprived,  &c., 
'unless  you  pass  a  statute  for  that  purpose.' 
In  other  words,  'you  shall  not  do  the  wrong 
unless  you  choose  to  do  it.'  "  In  the  lan- 
guage of  Mr.  Webster,  in  his  celebrated 
argunient  in  the  Dartmouth  college  case,  5 
Webster's  Works,  487,  488:  "The  meaning 
is"  (speaking  of  the  provision  in  the  con- 
stitution of  the  United  States),  "that  every 
citizen  shall  hold  his  life,  liberty,  property, 
and  immunities,  under  the  protection  of 
general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of 
an  enactment  is  not,  therefore,  to  be  con- 
sidered as  the  law  of  the  land.  If  this  were 
the  case,  acts  of  attainder,  bills  of  pains 
and  penalties,  acts  of  confiscation,  acts 
reversing  judgments,  and  acts  directly 
transferring  one  man's  estate  to  an- 
188  other,  legislative  ^judgments,  decrees 
and  forfeitures,  in  all  possible  forms, 
would  be  the  law  of  the  land.  Such  a  strange 
construction  would  render  constitutional 
provisions  of  the  highest  importance,  com- 
pletely inoperative  and  void." 

What,  then,  is  the  meaning  of  these 
words,  "law  of  the  land,"  in  this  connec- 
tion, and  do  they  embrace  the  law  under 
consideration?  These  are  the  questions  we 
now  have  to  dispose  of. 

The  provision  of  our  bill  of  rights  in 
which  these  words  are  found,  is  similar  to 
but  not  so  extensive  as  the  provision  of  the 
constitution  of  the  United  States  before 
referred  to ;  and  a  like  provision  is  con- 
tained in  the  constitution  of  every  State  in 
the  Union.  The  meaning  of  such  a  provi- 
sion has  been  the  subject  of  consideration 
and  decision  in  many  cases.  The  most 
important  of  them  all  seems  to  be  the  case 
of  Murray's  lessee,  &c.  v.  Hoboken  Land 
and  Improvement  Co.,  18  How.  U.  S.  R. 
272-286,  decided  by  the  Supreme  court  of 
the  United  States  at  December  term,  1855. 
Mr.  Justice  Curtis  delivered  the  opinion  of  | 


the  court,  which  was  unanimous.  In  that 
case  it  was  held,  among  other  things,  that 
a  distress  warrant  issued  by  the  solicitor 
of  the  treasury,  under  the  act  of  Congress 
passed  on  the  15th  of  May,  1820  (3  Stats,  at 
Lfarge  592),  is  not  inconsistent  with  the 
constitution  of  the  United  States;  that  it 
was  an  exercise  of  executive  and  not  of 
judicial  power,  according  to  the  meaning 
of  those  words  in  the  constitution ;  and  that 
it  is  not  inconsistent  with  that  part  of  the 
constitution  which  prohibits  a  citizen  from 
being  deprived  of  his  liberty  or  property 
without  due  process  of  law.  "The  words 
'due  process  of  law,'  (say  the  court)  were 
undoubtedly  intended  to  convey  the  same 
meaning  as  the  words  'by  the  law  of  the 
land,'  m  magna  charts.  Lrord  Coke,  in 
his  commentary  on  these  words  (2  Inst.  50), 
says  they  mean  'due  process  of  law.*  The 
constitutions  which  had  been  adopted 

189  by  the  several  *States  before  the  for- 
mation  of   the    federal   constitution, 

following  the  language  of  the  great  charter 
more  closely,  generally  contained  the  words 
'but  by   the   judgment  of  his  peers,  or  the 
law  of  the  land :'  (and  this  is,  substantially, 
the  language  of  the   bill  of  rights  of  Vir- 
ginia).    The  ordinance  of  Congress  of  July 
13, 1787,  for  the  government  of  the  territory 
of  the  United  States  northwest  of  the  river 
Ohio,    used   the   same  words."     "That  the 
warrant  now  in  question"  (the  court  further 
say)  "is  legal  process,    is   not   denied.     It 
was    issued   in   conformity   with  an  act  of 
Congress.     But  is  it  'due   process  of  law?* 
The  constitution  contains  no  description  of 
those   processes   which   it  was  intended  to 
allow   or   forbid.     It  does  not  even   declare 
what  principles  are   intended   to  be  applied 
to  ascertain  whether  it  be  due  process.     It 
is  manifest  that  it  was  not  left  to  the  leg- 
islative power  to  enact   any  process   which 
might  be  devised.     The  article  is  a  restraint 
on  the  legislative,  as  well  as  on    the  execu- 
tive and  judicial  powers  of  the  government, 
and  cannot  be  so  construed  as  to  leave  Con- 
gress free  to  make  any  process  'due  process 
of  law,'  by  its  mere  will.     To  what  princi- 
ples  then    are    we    to   resort,    to  ascertain 
whether  this  process,  enacted  by  Congpress, 
is  due  process?    To  this   the   answer   must 
be  two-fold.     We  must  examine   the  consti- 
tution itself  to  see  whether  this   process  be 
in  conflict   with  any   of   its  provisions.     If 
not  found  to  be  so,    we   must   look  to  those 
settled  usages  and  modes  of  proceeding  ex- 
isting in  the   common   and   statute  law  of 
England,    before    the    emigration    of    our 
ancestors,  and  which  are  shown  not  to  have 
been    unsuited    to   their  civil  and  political 
condition,  by  having  been  acted  on  by  them 
after   the   settlement  of  this  country.     We 
apprehend  there   has  been  no   period,  since 
the  establishment  of  the  English  monarchy, 
when  there  has  not  been,  by  the  law  of  the 
land,  a   summary    method   for  the  recovery 
of  debts  due  to   the   crown;  and   es- 

190  pecially  those  due  from   receivers  *of 
the   revenues.     It   is  difficult,  at  this 

day,  to  trace,  with   precision,    all   the  pro- 
ceedings had  for  these  purposes  in  the  ear- 
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liest  ages  of  the  common  law.  That  they 
were  summary  and  severe,  and  had  been 
used  for  purposes  of  oppression,  is  inferable 
from  the  fact  that  one  chapter  of  magna 
charta  treats  of  their  restraint. '  •  It  declares, 
*'We,  or  our  bailiffs,  shall  not  seize  any 
land  or  rent  for  any  debt,  as  long  as  the 
present  goods  and  chattels  of  the  debtor 
do  suffice  to  pay  the  debt,  and  the  debtor 
himself  be  ready  to  satisfy !  therefor, "  Ac. 
**By  the  common  law,  the  body,  lands  and 
gocKls  of  the  king's  debtor  were  liable  to  be 
levied  on  to  obtain  payment.  In  conformity 
with  the  above  provision  of  magna  charta, 
a  conditional  writ  was  framed  commanding 
the  sheriff  to  enquire  of  the  goods  and 
chattels  of  the  debtor,  and  if  they  were  in- 
sufficient, then  to  extend  on  the  lands." 
''But  it  is  said  that  since  the  statute  33 
Hen.  8,  c.  39,  the  practice  has  been  to  issue 
the  writ  in  an  absolute  form,  without  re- 
quiring any  previous  inquisition  as  to  the 
goods.  Gilbert's  Exch.  127.  To  authorize 
a  writ  of  extent,  however,  the  debt  must 
be  matter  of  record  in  the  king's  ex- 
chequer," Ac. 

After  giving  an  account  of  the  practice 
pursued  at  different  times  in  England  in 
such  cases,  the  court  say:  '*This  brief 
sketch  of  the  modes  of  proceeding  to  ascer- 
tain and  enforce  payment  of  balances  due 
from  receivers  of  the  revenue  in  England, 
is  sufficient  to  show  that  the  methods  of 
ascertaining  the  existence  and  amount  of 
such  debts,  and  compelling  their  payment, 
have  varied  widely  from  the  usual  course 
of  the  common  law  on  other  subjects,  and 
that  as  respects  such  debts  due  from  such 
officers,  Hhe  law  of  the  land'  authorized  the 
employment  of  auditors,  and  an  inquisition 
without  notice,  and  a  species  of  execution, 
bearing  a  very  close  resemblance  to  what  is 
termed  a  warrant  of  distress   in  the  act  of 

1820,  now  in  question. 
191  *It  is  certain  that  this  diversity  in 
**the  law  of  the  land,"  between  public 
defaulters  and  ordinary  debtors,  was  under- 
stood in  this  country,  and  entered  into  the 
legislation  of  the  colonies  and  provinces, 
and  more  especially  of  the  States,  after  the 
declaration  of  independence  and  before  the 
formation  of  the  constitution  of  the  United 
States.  Not  only  was  the  process  of  distress 
in  nearly  or  quite  universal  use  for  the 
collection  of  taxes,  but  what  was  generally 
termed  a  warrant  of  distress,  issuing 
against  the  body,  goods  and  chattels  of  de- 
faulting receivers  of  public  money,  was 
issued  to  some  public  officer,  to  whom  was 
committed  the  power  to  ascertain  the 
amount  of  the  default,  and  by  such  warrant 
proceed  to  collect  it.  Without  a  wearisome 
repetition  of  details,  it  will  be  sufficient  to 
give  one  section  from  the  Massachusetts  act 
of  1786."  After  giving  which,  the  court 
refers  to  similar  provisions  contained  in  the 
acts  of  Connecticut,  Pennsylvania,  South 
Carolina,  New  York,  Virginia  and  Vermont, 
passed  before  the  formation  of  the  constitu- 
tion of  the  United  States,  and  in  the  acts 
of  Louisiana  and  the  United  States,  passed 
•incc  that    period;  and   then   say:    **Thi8 


legislative  construction  of  the  constitution, 
commencing  so  early  in  the  government, 
when  the  first  occasion  for  this  manner  of 
proceeding  arose,  continued  throughout  its 
existence,  and  repeatedly  acted  on  by  the 
judiciary  and  the  executive,  is  entitled  to 
no  inconsiderable  weight  upon  the  question, 
whether  the  proceeding  adopted  by  it  was 
*due  process  of  law.'"  * 'Tested  by  the 
common  and  statute  law  of  England,  prior 
to  the  emigration  of  our  ancestors,  and  by 
the  laws  of  many  of  the  States  at  the  time 
of  the  adoption  of  this  amendment,  the  pro- 
ceedings authorized  by  the  act  of  1820,  can- 
not be  denied  to  be  due  process  of  law, 
when  applied  to  the  ascertainment  and  re- 
covery of  balances  due  to  the  government 
from  a  collector  of  customs,  unless  there 
exists  in  the  constitution  some  other 
192  provision  *which  restrains  Congress 
from  authorizing  such  proceedings. 
For,  though  *due  process  of  law'  generally 
implies  and  includes  actor,  reus,  judex, 
regular  allegations,  opportunity  to  answer, 
and  a  trial  according  to  some  settled  course 
of  judicial  proceedings  (2  Inst.  47,  50;  Hoke 
V.  Henderson,  4  Dev.  N.  C.  R.  IS;  Taylor 
V.  Porter,  4  Hill  R.  140,  146 ;  Van  Zant  v. 
Waddel,  2  Yerg.  R.  260;  State  Bank  v. 
Cooper,  Id.  599;  Jones'  Heirs  v.  Perry,  10 
Id.  59;  Greene  v.  Briggs,  1  Curtis  C.  C. 
R.  311),  yet  this  is  not  universally  true. 
There  may  be,  and  we  have  seen  that  there 
are  cases,  under  the  law  of  England  after 
magna  charta,  and  as  it  was  brought  to  this 
country  and  acted  on  here,  in  which  pro- 
cess, in  its  nature  final,  i^ues  against  the 
body,  lands  and  goods  of  certain  public 
debtors,  without  any  such  trial;  and  this 
brings  us  to  the  question,  whether  those 
provisions  of  the  constitution,  which  relate 
to  the  judicial  power,  are  incompatible  with 
these  proceedings?" 

The  court  then  proceed  to  examine  this 
question,  and  arrive  at  the  conclusion,  that 
no  such  incompatibility  exists.  In  the 
course  of  their  remarks  on  this  subject, 
they  say:  **As  we  have  already  shown,  the 
means  provided  by  the  act  of  1820  do  not 
differ  in  principle  from  those  employed  in 
England  from  remote  antiquity,  and  in 
many  of  the  States,  so  far  as  we  know, 
without  objection,  for  this  purpose,  at  the 
time  the  constitution  was  formed.  It  may 
be  added,  that  probably  there  are  few  gov- 
ernments which  do  or  can  permit  their 
claims  for  public  taxes,  either  on  the  citizen 
or  on  the  officer  employed  for  their  collection 
or  disbursement,  to  become  subjects  of 
judicial  controversy,  according  to  the  course 
of  the  law  of  the  land.  Imperative  necessity 
has  forced  a  distinction  between  such  claims 
and  all  others,  which  has  sometimes  been 
carried  out  by  summary  methods  of  pro- 
ceeding, and  sometimes  by  systems  of  fines 
and  penalties,  but  always  in  some  way  ob- 
served and  yielded  to." 
193  *I  have  made  these  long  quotations, 

because  the  case  from  which  they  are 
taken  is  one  of  the  highest  authority,  and 
seems  to  be  conclusive  of  the  main  point  of 
controversy    in    this  case,  and  because  the 
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language  of  the  court  in  that  case  expresses 
the  views  which  I  wish  to  present,  much 
more  strongly  and  aptly  than  I  can  do,  by 
any  language  of  my  own.  Many  other 
case»  might  be  cited  in  support  of  the  same 
views,  but  I  will  refer  to  one  or  two  of  them 
only.  In  the  State  v.  Allen,  2  McCord  R. 
55,  Mr.  Justice  Nott  says:  **This  method 
of  collecting  taxes  is  as  well  established  by 
custom  and  usage  as  any  principle  of  the 
common  law.  A  similar  practice  prevailed 
in  all  the  colonies,  from  the  first  dawn  of 
their  existence ;  it  has  been  continued  by 
all  the  States  since  their  independence, 
and  had  existed  in  England  from  time  im- 
memorial. Indeed,  it  is  necessary  to  the 
existence  of  every  government,  and  is  based 
upon  the  principle  of  self-preservation.'' 
''I  think,  therefore,  that  any  legal  process, 
which  was  originally  founded  in  necessity, 
has  been  consecrated  by  time,  and  approved 
and  acquiesced  in  by  universal  consent^ 
must  be  an  exception  to  the  right  of  trial 
by  jury,  and  is  embraced,  by  the  alternative, 
*the  law  of  the  land.'  Such  I  consider  to 
be  the  summary  proceeding  allowed  in  the 
collection  of  taxes."  In  McCarroU  v. 
Weeks,  2  Tenn.  R.  215,  the  court  hold  the 
following  language,  in  sustaining  the  con- 
stitutionality of  these  summary  tax  laws: 
**It  is  certainly  true  that  they  hpve  the 
character  of  summary  proceedings,  and  it 
is  equally  true  that  they  must  of  necessity 
be  so ;  for,  if  the  government  were  neces- 
sitated to  take  the  cautions  and  tedious 
steps  of  the  common  law,"  '4t  would  cease 
to  exist  for  want  of  money  to  carry  on  its 
necessary  operations ;  loss  of  credit  and  a 
total  extinction  of  the  national  faith,  the 
basis  of  all  regular  government,  must  be 
the  inevitable  consequence."  See, 
194  also,  6  Monroe  R.  430 ;  *9  Georgia  R. 
352;  11  Id.  82;  6  Missouri  R.  64;  1 
Halst.  R.  352;  10  I^a.  Ann.  R.  764. 

In  Blackwell  on  Tax  Titles,  p.  176,  edition 
of  1864,  chapter  9,  the  writer  says:  ** Where 
the  person  against  whom  a  tax  has  been 
legally  assessed  neglects  or  refuses  to  pay 
the  tax  voluntarily,  after  a  notification 
and  demand  made  by  the  collector  in  the 
manner  prescribed  by  law,  the  necessities 
of  the  State  compel  a  resort  to  coercive 
means.  In  some  States  the  law  requires  the 
body  of  the  delinquent  to  be  arrested  and 
imprisoned,  in  satisfaction  of  the  tax." 
Bassett  v.  Porter,  4  Cush.  R.  487 ;  Daggett 
V.  Everett,  19  Maine  R.  373;  Rising  v. 
Granger,  1  Mass.  R.  47;  Appleton  v.  Hop- 
kins, 5  Gray's  R.  530.  **In  other  States, 
the  law  requires  the  tax  to  be  collected  out 
of  the  personal  estate  of  the  delinquent  if  a 
sufficiency  can  be  found  to  satisfy  it.  In 
South  Carolina  the  statute  thus  marshals 
the  remedies:  1.  A  distress  of  the  personal 
estate  of  tbe  delinquent ;  2.  The  sale  of  the 
land;  3.  The  seizure  and  imprisonment  of 
the  body  (Kingman  v.  Glover,  3  Rich.  R. 
27).  A  violation  of  the  order  of  remedies 
thus  prescribed  invariably  renders  the  act 
of  the  officer  illegal.  It  is  the  policy  of 
the  law  to  resort  to  the  land  itself  only 
when  all  other  remedies   fail  to  enforce  a 


satisfaction  of  the  tax.  The  person  or  per- 
sonal estate  of  the  delinquent  is  regarded 
as  the  primary,  the  land  the  dernier,  resort. 
The  tax  never  becomes  a  charge  upon  the 
land  until  the  other  remedies  have  been  ex- 
hausted. ' '  *  *The  law  admits  of  no  substitu- 
tion or  change  in  the  order  thus  established. 
It  is  therefore  held  that  the  land  of  the  de- 
linquent cannot  be  sold  in  those  States 
which  authorize  imprisonment,  if  his  body 
can  be  found,  nor  can  a  resort  be  had  to 
the  land,  in  States  where  the  personal 
estate  is  regarded  as  the  primary  fund,  as 
long  as  a  sufficiency  of  personal  estate  can 
be  seized  and  sold  in  satisfaction  of  the 
tax :  a  sale  of  the  land,  under  such  circum- 
stances, is  illegal  and  void." 

195  *I  presume  no  one  will  contend,  and 
I    did    not    understand    the    learned 

counsel  for  the  defendant  in  error  as  con- 
tending in  this  case,  that  the  law  in  ques- 
tion is  unconstitutional  in  authorizing  the 
sheriff  or  collector  to  distrain  the  property 
of  the  person  assessed  with  taxes,  as  therein 
mentioned,  if  they  be  n^t  paid.  The  neces- 
sity of  such  a  power,  and  its  constant 
exercise  from  time  immemorial,  as  we  have 
seen,  places  its  constitutionality  on  an  im- 
pregnable basis.  But  it  seems  to  be  sup- 
posed that  the  law  is  unconstitutional  in 
authorizing  the  sheriff  or  collector,  if  un- 
able to  find  sufficient  property  to  satisfy 
the  taxes  so  assessed,  and  the  same  shall 
not  be  immediately  paid,  to  arrest  the  per- 
son so  assessed  and  hold  him  in  custody 
until  the  payment  is  made,  or  until  he  enter 
into  bond  with  sufficient  security,  as  therein 
mentioned.  Why  should  this  power  to 
arrest  the  person  so  assessed  make  the  law 
unconstitutional  any  more  than  the  power 
to  distrain  his  goods?  The  ground  of  the 
objection  is  that  a  person  cannot  be  deprived 
of  his  liberty  except  by  the  law  of  the  land. 
But  a  person  cannot  be  deprived  of  his 
property,  any  more  than  his  liberty,  except 
by  the  law  of  the  land ;  and  yet  it  is  well 
settled,  and  must  be  admitted,  that  a  per- 
son's property  may  be  seized  for  non-pay- 
ment of  his  taxes,  upon  the  mere  assessment 
of  the  commissioner  of  the  revenue,  and 
without  any  judgment  of  any  court  against 
him.  Why  may  not  his  person  be  arrested 
for  the  same  cause,  when  the  law  expressly 
authorizes  such  an  arrest?  We  have  seen 
that  the  authorities  place  the  seizing  of  the 
property,  and  arresting  of  the  person  of  the 
tax  debtor,  on  the  same  footing,  in  regard 
to  the  constitutional  question  we  are  now 
considering ;  and  so  they  undoubtedly  are. 
The  power  to  arrest  the  person  may  not  be 
so  often  given  by  tax  laws  as  the  power  to 
distrain  property ;  but  a  power  to  arrest  the 
person  is  often  given  by  such  laws,  and  is 
sometimes    necessary    to    make    them 

196  efficient;  and    whenever  •it   is  neces- 
sary, the  I^egislature,  which  is  charged 

with  the  important  duty  of  raising  a  revenue 
for  the  support  of  government,  may  consti- 
tutionally confer  such  a  power.  It  is  not 
contrary,  as  has  been  shown,  to  the  provi- 
sion of  the  Bill  of  Rights  before  referred 
to,  nor  is  it  contrary  to  any  other  provision 
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of  the  constitution.  There  is  no  provision 
in  oar  constitution,  as  there  is  in  some  of 
the  other  State  constitutions,  which  forbids 
imprisonment  for  debt.  And  it  is  well 
known  that,  until  a  recent  period,  a  person 
mi^ht  be  imprisoned  in  this  State,  not  only 
on  linal  process  in  a  civil  action,  but  on 
original  process  in  a  bailable  action,  by  a 
mere  endorsement  by  the  plaintiff's  attorney 
on  the  process,  requiring  bail.  And  though 
the  law  has  been  changed  in  this  respect, 
jet  the  old  law  may  at  any  time  be  restored, 
at  the  will  of  the  I^egislature.  There  is 
nothing  in  the  constitution  to  prevent  it. 
ii^ven  if  imprisonment  for  debt  were  forbid- 
den by  the  constitution,  such  a  provision 
would  not,  I  imagine,  forbid  imprisonment 
as  a  means  of  enforcing  the  payment  of 
taxes,  if  the  Legislature  found  it  necessary 
to  resort  to  such  means  in  order  to  raise  a 
revenue.  But  such  a  question  does  not  arise 
in  this  case,  and  of  course  is  not  intended 
to  be  decided. 

But  it  is  objected  that  imprisonment  may 
be  perpetual  under  this  law,  as  it  makes  no 
provision  for  the  discharge  of  the  prisoner, 
even  though  he  be  insolvent. 

If  this  be  true,  it  may  show  the  law  to  be 
harsh  in  its  operation,  but  does  not  there- 
fore show  it  to  be  unconstitutional.  It  may 
be  a  bad  exercise  ot  legislative  discretion, 
but  not  an  excess  of  legislative  power.  The 
courts  may  control  the  latter,  but  have 
nothing  to  do  with  the  former. 

In  vindication  of  the  law  against  this 
imputation  of  harshness  it  may,  however, 
be  said  that  no  person  is  compelled  to  obtain 
a  license,  unless  he  chooses  to  exercise  the 
privilege  for  which  it  is  required.  He 
197  sees  '^the  law  and  knows  the  terms  on 
which  alone  he  can  obtain  a  license ; 
and  by  obtaining  it,  assents  to  all  those 
terms,  so  far  at  least  as  they  may  be  con- 
stitutional. One  of  those  terms  is,  that  if 
the  tax  be  not  immediately  paid,  and  the 
sheriff  or  collector  be  unable  to  find  sufficient 
property  to  satisfy  the  tax,  he  is  required 
to  arrest  the  person  assessed  with  the  tax, 
and  hold  him  in  custody  until  payment  is 
made,  or  bond  given  as  prescribed  by  law. 

The  act  in  relation  to  the  assessment  of 
taxes  on  licenses,  under  which  the  assess- 
ment in  this  case  was  made,  prescribes 
what  is  to  be  done  where  a  person  wishes 
to  engage  in  a  licensed  business.  It  is  his 
duty  to  apply  to  the  commissioner  of  the 
revenue  of  the  district  where  the  business 
is  to  be  prosecuted,  for  an  assessment  of 
the  tax  imposed  by  law  on  the  license  he 
desires  to  obtain.  It  is  thereupon  the  duty 
of  the  commissioner  to  administer  the  oath 
required  by  the  act,  and  deliver  to  such 
person  a  certificate  showing  the  business 
which  may  be  pursued,  the  place  at  which 
it  may  be  prosecuted,  and  the  amount  of 
tax  to  be  paid  by  such  person  for  the  li- 
censed privilege.  This  certificate  is  re- 
quired to  be  produced  to  the  proper  sheriff 
or  collector,  whose  dut3''  it  is  to  receive  the 
taxes  named  therein  and  grant  to  such  per- 
son a  receipt  therefor  written  upon  the  cer- 
tificate, which  certificate  and  receipt,  made 


in  conformity  to  law,  are  declared  to  be  a 
license  to  prosecute  the  business  named 
therein.  Acts  of  Assembly  1866-67,  p.  846, 
i  52. 

In  regard  to  the  manufacture  of  wine, 
ardent  spirits  and  malt  liquors,  it  is  pro- 
vided, with  certain  exceptions  immaterial 
to  be  stated,  that  there  shall  be  a  specific 
tax  for  the  privilege  of  distilling  or  other 
manufacturing  of  wine,  ardent  spirits  or 
malt  liquors,  and  there  shall  also  be  a  tax 
on  the  quantity  thereof  to  be  manufactured 
or  distilled,  which  shall   be   stated    in    the 

license.  If  the  person  desiring  such 
196      license  make  application  ^therefor,  he 

shall  state  on  oath  the  probable  quan- 
tity, which,  in  his  opinion,  he  will  distill 
or  manufacture  during  the  time  the  license 
is  to  continue,  and  the  tax  shall  be  assessed, 
as  well  for  the  specific  amount  as  upon  the 
quantity  to  be  produced.  If  the  application 
shall  not  be  made  to  the  commissioner  for 
an  assessment,  he  shall  assess  the  specific 
tax  as  in  other  cases  of  default,  and  shall 
ascertain,  upon  the  best  information  he  can 
obtain,  the  probable  quantity  which  the 
distillery  will  produce  during  the  time  the 
license  will  continue,  and  shall  thereupon 
assess  the  actual  rate  per  gallon  provided 
for  in  the  act.  If  the  quantity  to  be  man- 
ufactured or  distilled  under  such  license 
shall  have  been  made,  and  the  person  de- 
sires to  make  an  additional  quantity,  he 
may  apply  for  a  new  assessment  and  a  new 
license  for  the  additional  quantity  desired, 
which  shall  be  granted  upon  the  payment 
of  the  tax  on  the  gallon,  without  the  specific 
tax  to  distill  or  manufacture.  Id.  p.  837-8, 
{  25.  The  act  affords  ample  redress  against 
an  erroneous  assessment,  by  giving  to  the 
person  aggrieved  thereby  a  right,  at  any 
time  within  two  years  after  it  is  made,  to 
apply  for  relief  to  the  court  in  which  the 
commissioner  gave  bond  and  qualified,  and 
by  making  it  the  duty  of  the  court  there- 
upon to  give  such  relief.  Id.  853-4,  {  79, 
and  seq. 

Under  all  these  circumstances  what  good 
reason  has  a  person  assessed  with  this  tax 
to  complain  of  the  severity  of  this  law?  It 
is  his  duty  to  pay  the  tax  for  the  privilege 
before  he  exercises  it.  If,  in  defiance  of 
the  law,  he  disregards  his  duty,  and  manu- 
factures ardent  spirits  to  an3'  amount  he 
pleases,  without  paying  any  tax  therefor, 
and  without  having  any  visible  property  on 
which  it  may  be  levied,  can  he  complain 
that  the  law  subjects  him  to  arrest  and  im- 
prisonment until  the  payment  is  made? 
His  pockets  may  be  filled  with  the  profits 
of  the    business,  and  there   may  be  no  way 

of  reaching  them  but  by  ari^esting  his 
199      person  and  holding  him  *in   custody. 

Without  that  only  effectual  means  of 
getting  the  tax,  the  Commonwealth  would 
be  deprived  of  a  most  important  source  of 
revenue,  which  she  can  illy  afford  to  spare. 
There  is  really  no  hardship  in  the  case,  and 
certainly  none  of  which  a  person  assessed 
with  the  tax  has  any  just  cause  to  complain. 
If  it  be  settled  that  he  may  be  arrested  and 
imprisoned   if   he   fail   to   pay  the  tax  and 
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have  not  sufficient  visible  property  on  which 
it  can  be  levied,  there  will  rarely,  if  ever, 
be  any  occasion  for  resorting  to  this  remedy. 
The  tax  will  almost  always  be  paid,  as  it 
ought  to  be.  If  in  any  instance  it  should 
not  be,  and  this  remedy  should  be  resorted 
to,  the  Lrcgislature  could  and  would  inter- 
pose to  discharge  the  prisoner  whenever  it 
was  found  that  his  continued  imprisonment 
was  not  likely  to  produce  the  amount  of  the 
tax,  or  any  part  of  it. 

But  it  is  said  that  the  law  is  harsh,  and 
indeed  unconstitutional,  in  requiring  the 
person  arrested  to  give  bond,  &c.,  for  his 
appearance  before  the  Circuit  court  of  his 
county  or  corporation,  to  answer  to  such 
action  of  debt,  indictment  or  information 
as  may  be  brought  against  him,  and  to  sat- 
isfy, not  only  the  Ane  imposed,  but  the 
taxes  assessed. 

The  law  does  not  require  him  to  give  such 
a  bond.  He  may  discharge  himself  from 
custody  by  payment  of  the  tax.  What  is 
said  about  the  bond  is  for  his  benefit.  He 
may  give  the  bund,  and  obtain  his  discharge 
in  that  way,  if  he  cannot,  or  does  not 
choose,  to  pay  the  money.  There  is  nothing 
unreasonable  in  the  condition  of  the  bond 
which  he  is  thus  authorized  to  give.  He 
has  incurred  a  fine,  for  which  an  action  of 
debt,  or  an  indictment,  or  an  information 
lies,  and  he  also  owes  the  taxes  assessed. 
The  condition  of  the  bond  is  not  to  pay  the 
fine  absolutely,  but  to  answer  to  such  action 
of  debt,  indictment  or  information  as  may 
be  brought  against  him,  and  to  satisfy  the 
fine  imposed;  that  is,  the  fine  which 
200  may  be  imposed  on  the  trial  of  *8uch 
action  of  debt,  indictment  or  infor- 
mation ;  and  also  to  pay  the  taxes  assessed. 

I  therefore  think  the  law  under  which  the 
petitioner,  was  arrested  is  constitutional; 
and  I  will  now  proceed  to  consider  the  next 
ground  of  defence,  which  is. 

Secondly.  That  it  does  not  appear  that 
the  facts  necessary  to  authorize  the  ap- 
pointment of  an  assistant  commissioner  of 
the  revenue  existed  in  this  case ;  and,  if 
they  did,  and  the  assistant  was  duly  ap- 
pointed, he  had  no  authority  to  make  the 
assessment,  which  could  only  have  been 
legally  made  by  the  principal  commissioner 
himself;  and,  if  he  had  such  authority,  he 
could  exercise  it  only  in  the  name  of  his 
principal,  which  should,  but  does  not,  ap- 
pear on  the  face,  or  at  the  foot,  of  the  cer- 
tificates of  assessments. 

The  law  under  which  the  assistant  com- 
missioner, who  made  the  assessment  in  this 
case  was  appointed,  is  in  these  words:  ^^A 
commissioner,  unable  from  sickness  or 
other  cause  to  perform  the  duties  of  his 
office,  may,  at  his  own  expense,  with  the 
consent  of  the  County  or  Corporation  court, 
employ  a  person  (approved  by  the  court)  to 
assist  him.  Such  assistant,  after  taking 
the  proper  oaths,  may  discharge  any  of  the 
duties  of  commissioner,  and  the  principal 
and  his  sureties  shall  be  liable  for  the 
faithful  performance  of  such  duties."  See 
p.  728,  {  7. 

Whether  the  facts   necessary  to  authorize 


the  appointment  of  an  assistant  conunis- 
sioner  existed  in  this  case,  was  a  question 
for  the  County  court  of  Henrico  to  deter- 
mine. That  court  accordingly  determined 
that  they  did  exist,  by  appointing  John  A. 
Eacho  assistant  commissioner,  who  qualified 
as  such  according  to  law;  which  appoint- 
ment was  made  on  the  motion  of  Sidney 
W.  Blankinship,  the  commissioner.  And 
that  determination  is  conclusive  of  the 
question,  being  a  judgment  of  a  court  of 
competent  jurisdiction,  upon  a  subject  mat- 
ter within  such  jurisdiction.    The  said 

201  assistant   *was,    therefore,    duly    ap- 
pointed, and   took  the   proper  oaths; 

and  he  thereupon  became  expressly  author- 
ized by  law  to  **discharge  any  of  the  duties 
of  the  commissioner. "  Of  course  he  was 
authorized  to  make  an  assessment  and  grant 
a  certificate  to  obtain  a  license.  And  he 
could  do  so  in  his  own  name,  as  assistant 
commissioner,  without,  necessarily,  adding 
the  name  of  the  principal  commissioner, 
either  to  the  assessment  or  certificate.  Be- 
ing expressly  authorized,  as  assistant  com- 
missioner, to  perform  any  of  the  duties  of 
commissioner,  it  seems  to  follow,  as  a  mat- 
ter of  course,  that  he  may  certif3^  in  his 
own  name,  as  such  assistant  commissioner, 
that  he  did  perform  them.  It  was  a  rule  of 
the  common  law,  that  an  under-sheriff,  or 
deputy  sheriff,  acted  only  in  the  name  of 
his  principal.  8  Bac.  Abr.  Sheriff,  H.  1. 
**To  prevent  disputes  between  sheriffs  and 
their  several  deputies,  which  of  them  ntay 
have  acted  in  serving  of  executions  or  proc- 
ess," our  statute,  at  a  very  early  period, 
required,  that,  when  any  under-sheriff  hath 
served  any  process,  he  shall  subscribe  his 
name,  as  well  as  that  of  his  principal,  to 
the  return  of  such  process.  1  Rev.  Co.  1819, 
p.  283,  {  31 ;  Code  of  1860,  p.  284,  {  27.  But 
there  is  no  such  analogy  between  the  offices 
of  under-sheriff'  and  assistant  commissioner 
of  the  revenue,  as  to  make  it  necessary,  or 
proper,  that  the  latter  should  act  in  the 
name  of  his  principal.  There  is,  in  con- 
templation of  law,  but  one  sheriff,  though 
many  and  different  kinds  of  deputies. 
Andi  although  an  under-sheriff  may  perform 
the  duties  of  the  office  generally,  yet  there 
are,  or  were,  many  duties  of  the  office  which 
the  high  sheriff  could  perform  only  in  per- 
son :  at  least  such  was  the  case  at  common 
law.  8  Bac.  Abr.  Sheriff,  H.  3.  But  the 
assistant  commissioner  is  expressly  author- 
ized, as  we  have  seen,  to  **discharge  any 
of  the  duties  of  commissioner."  There 
seems  to  be  no  reason  or  propriety,  there- 
fore, in  requiring  the  assistant  com- 

202  missioner  to  *act  in  the   name   of  his 
principal    in   performing   any    of  the 

duties  of  the  office.  In  Hannel  v.  Smith, 
15  Ohio  R.  134,  cited  by  the  counsel  for  the 
defendant  in  error,  the  law  required  that 
the  list,  which  was  thereby  directed  to  be 
transmitted  by  the  auditor  of  State  to  the 
county  auditor,  of  all  lands  which  had  been 
forfeited  for  non-payment  of  taxes,  should 
be  certified  and  signed  by  the  auditor  of 
State,  and  have  thereto  affixed  his  seal  of 
office.     The  list  which   was    transmitted  in 
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that  case  was  a  letter  sig-ned  *'Jno.  Brough, 
and! tor  of  State,  by  J.  B.  Thomas."  The 
court  held  the  authority  insufficient  and  the 
sale  void,  on  three  grounds :  1.  The  list  was 
not  certified  to  be  correct.  2.  It  was  not 
attested  by  the  auditor  or  his  chief  clerk. 
3.  It  was  not  verified  by  the  official  seal  of 
the  auditor.  The  distinction  between  that 
case  and  this  is  too  palpable  to  require  fur- 
ther comment. 

I  will  now  proceed  to  consider  the  next 
and  last  ground  of  defence,  which  is, 

Thirdly.  That  while  the  said  certificates 
were  in  the  hands  of  the  sheriff  of  Henrico 
county  for  collection,  there  was  ample  per- 
sonal property  of  the  petitioner  Byrne  for 
their  payment,  on  which  they  might  have 
been  levied,  and  ought  to  have  been  levied, 
before  any  arrest  of  the  person  was  made ; 
and  long  prior  to  such  arrest,  the  sheriff 
actually  made  a  levy  upon  personal  property 
of  Byrne,  more  than  enough  to  satisfy  the 
whole  claim,  and  advertised  it  for  sale. 

It  is  not  pretended  that  the  petitioner  had 
any  property  on  the  3d  of  February,  1870, 
at  the  time  of  his  arrest.  Nor  that  he  had 
any  property  on  which  the  second  certifi- 
cate, bearing  date  the  24th  day  of  Novem- 
ber, 1869,  could  be  levied  at  the  time  it 
came  to  the  hands  of  the  sheriff  for  collec- 
tion. At  that  time  the  property  of  said 
Byrne  was  in  the  hands  or  the  collector  of 
internal  revenue  of  the  United  States,  under 
a  levy  made  thereon  for  taxes  due  the 
203  United  States,  for  the  *payment  of 
which  taxes  it  was  ultimately  sold, 
and  the  proceeds  (except  a  small  balance, 
no  doubt  paid  to  Byrne,  were  applied  to 
such  payment  accordingly,  before  the  arrest 
by  the  sheriff.  And  although  it  appears, 
from  the  statement  of  the  said  collector, 
that  the  sale  made  by  him,  as  aforesaid, 
was  not  under  the  said  levy,  but  that  he 
suffered  that  levy,  for  reasons  which  he 
states,  to  run  out,  and  a  few  days  there- 
after, to  wit :  on  the  4th  of  January,  1870, 
he  made  a  second  levy  on  the  same  property, 
under  which  second  levy  he  made  the  sale 
aforesaid,  it  is  not  pretended,  and  certainl3' 
cannot  be  maintained,  that  because  of  the 
intermission  oX  a  few  days  between  the  two 
levies  made  by  the  collector,  as  aforesaid, 
there  was  such  a  liability  of  the  property 
to  a  levy  by  the  sheriff  as  to  make  his  arrest 
of  Byrne  illegal.  We  may  therefore  well 
conclude  that  the  arrest  for  the  non-pay- 
ment of  the  taxes  assessed  by  the  second 
certificate  was  lawful.  So  that,  even  if  the 
arrest  could  not  lawfully  have  been  made 
for  non-payment  of  the  taxes  mentioned  in 
the  first  certificate,  yet,  as  the  arrest  for 
non-payment  of  the  taxes  mentioned  in  the 
■econd  certificate  was  lawful,  the  petitioner 
would  not  have  been  entitled  to  be  dis- 
charged from  custody  on  the  writ  of  habeas 
corpus  in  this  case ;  but  ought  to  have  been 
remanded  to  custody  until  payment  was 
made  of  said  last-mentioned  taxes,  or  until 
bond  was  given,  as  required  by  law. 

But  was  not  the  arrest  also  lawful  for  the 
non-payment  of  the  taxes  mentioned  in  the 
first  certificate,    bearing  date   on  the  15t}i 


day  of  October,  1869?  I  think  that  it-  was. 
It  is  true,  it  seems,  that  when  that  certifi- 
cate came  to  the  hands  of  the  sheriff,  the 
petitioner  Byrne  had  sufficient  property  to 
satisfy  said  taxes,  which  property  was  lia- 
ble to  be  levied  on,  and  was  actually  levied 
on,  for  the  same.  But  it  is  also  true,  that 
very  soon  after  such  levy,  and  before  the 
day  fixed  for  the  sale  of  the  property 

204  under  said  levy  had  arrived,  *the  same 
property  was  levied  on  by  the  collector 

of  internal  revenue  of  the  United  States, 
for  taxes  due  the  United  States  by  the  said 
Byrne;  and  when,  on  the  day  which  had 
been  fixed  by  the  sheriff  for  the  sale,  he 
went  to  the  premises  of  Byrne  to  make  the 
sale  accordingly,  he  was  stopped  from  sell- 
ing by  some  one  connected  with  the  United 
States  internal  revenue  office,  who  stated 
that  all  the  property  levied  on  was  in  the 
hands  of  the  government  of  the  United 
States.  The  property  levied  on  under  the 
said  first  certificate  was  taken  from  the 
sheriff,  and  was  sold  by  the  collector  of  in- 
ternal revenue  for  the  government  of  the 
United  States.  The  person  who  had  been 
put  in  charge  of  the  property  levied  on  by 
the  collector,  and  was  in  charge  of  it  on 
the  day  advertised  for  said  sale,  pretended 
to  be  a  government  officer,  and  the  collector 
acknowledged  afterwards  to  the  sheriff  that 
he  acted  by  his  authority.  After  the  said 
day  fixed  tor  said  sale,  the  sheriff  made  no 
further  levy  or  attempt  at  a  levy.  The 
United  States  held  the  property,  and  he  did 
nothing  more. 

Now,  the  question  we  have  to  decide  is, 
not  whether  the  government  of  the  United 
States,  or  the  government  of  this  State, 
were  entitled  to  priority  of  satisfaction  out 
of  the  property  thus  levied  on  for  the  pay- 
ment of  the  taxes  due  by  Byrne  to  these  two 
governments  respectively ;  nor  whether  the 
sheriff  did  not  incur  a  personal  liability  to 
the  government  of  the  State  for  not  having 
summoned  a  posse  comitatus  to  take  the 
property  out  of  the  hands  of  the  government 
of  the  United  States,  or  the  revenue  officers 
thereof;  but  whether  the  taxes  due  to  the 
State  of  Virginia,  for  which  this  ineffectual 
levy  was  made,  were  so  far  satisfied  by  the 
force  and  effect  of  such  levy,  as  that  pay- 
ment thereof  could  not  be  enforced  by  the 
arrest  of  the  debtor,  though  at  the  time  of 
such  arrest  he  had  not  a  particle  of  property 
upon    which    a   levy   could    be  made? 

205  *That  is  the  question ;  and  I  am  clearly 
of  opinion  that  it  ought   to  be  solved 

in  the  negative — that  is,  that  the  taxes  due 
the  State  of  Virginia,  for  which  the  levy 
was  made,  have  not  been  satisfied  to  any 
extent,  or  for  any  purpose,  by  such  abortive 
levy,  and  that  the  arrest  made  was  a  lawful 
arrest,  as  well  for  the  non-payment  of  those 
taxes  as  for  the  non-payment  of  the  taxes 
mentioned  in  the  second  certificate. 

Suppose,  after  the  levy  by  the  sheriff,  the 
debtor  himself  had  sold  the  property  and 
applied  it  to  his  own  use ;  or  had  removed 
it  out  of  the  reach  of  the  sheriff ;  could  the 
debtor  then  have  said  that  the  taxes  were 
satisfied  by  the  levy,  or  that  there  could  be 
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no  arrest,  because  there  had  been  a  levy  on 
property  sufficient  to  satisfy  the  taxes? 
Certainly  not.  And  why  can  he  any  more 
say  so,  when  the  property  has  not  been  ap- 
plied to  the  payment  of  the  taxes  due  the 
State,  which  were  levied  thereon,  but  was 
taken  by  officers  of  the  United  States  gov- 
ernment and  applied  to  the  payment  of  taxes 
due  by  Byrne  to  that  government?  When 
the  property  was  applied  to  the  payment  of 
taxes  due  by  Byrne  to  the  United  States,  it 
was  applied  to  his  use  just  as  much  as  if 
the  proceeds  of  the  sale  had  been  paid  to 
him,  and  there  can  be  no  reason  or  justice 
in  considering  this  property,  at  the  same 
time,  as  a  payment  of  the  debt  due  by  him 
to  the  State  of  Virginia;  and  thus  giving 
him  the  benefit  of  a  double  payment  with 
the  same  money.  The  debt  of  Byrne  to  the 
State  is  yet,  in  fact,  unpaid.  She  may 
have  a  recourse  against  the  sheriff  and  his 
sureties  for  his  official  default ;  but  her  re- 
course against  her  primary  debtor  is  not 
satisfied,  or  at  all  impaired.  All  her  reme- 
dies for  the  recovery  of  that  debt  remain  in 
full  force ;  and  those  remedies  are :  1st.  A 
right  to  distrain  the  property  of  the  debtor ; 
and  if  the  sheriff  or  collector  is  unable  to 
find  sufficient  property  to  satisfy  the  debt, 
and   the    same    is    not   immediately    paid; 

2dly.  A  right  to  arrest   the  person  of 
206      *the  debtor  and   hold   him  in  custody 

until  the  payment  is  made  or  a  bond 
be  given, 'as  aforesaid.  When  the  arrest  in 
this  case  was  made,  the  debt  existed  and 
these  remedies  existed  in  full  force;  and 
the  debtor  having  theil  no  property  on  which 
a  levy  could  be  made,  his  arrest  was  lawful. 
Suppose  the  sheriff  had  made  no  levy  un- 
der either  certificate,  and  the  United  States, 
or  execution  creditors  of  the  debtor,  had 
levied  upon  his  property  and  applied  it  all 
to  the  payment  of  debts  due  to  them :  would 
the  taxes  due  by  him  to  the  State  have  been 
considered  as  satisfied,  because  they  might 
have  been  levied  on  the  property  in  prefer- 
ence of  the  oth«r  debts,  and  because  the 
sheriff,  by  failing  to  make  such  levy,  may 
have  incurred  ^  personal  liability  to  the 
Commonwealth?  Certainly  not.  In  that 
case,  clearly,  the  debt  to  her  would  still 
remain  unpaid,  and  all  her  remedies 
against  the  debtor  would  still  exist  in  full 
force.  How  does  that  case  differ  from  this? 
Here,  it  is  true,  there  has  been  a  levy,  as  it 
is  called,  for  part  of  the  debt.  But  did  that 
injure  the  debtor?  Has  he  lost  his  property 
in  consequence  thereof?  Has  he  even  been 
deprived  of  it  for  a  single  day?  Certainly 
not.  The  property  was  not  taken  out  of  the 
debtor's  hands.  No  other  person  was  even 
put  in  charge  of  it.  It  does  not,  indeed, 
appear  that  the  debtor  was  informed  of  the 
levy  by  the  sheriff.  He  seems  to  have 
merely  made  what  I  have  heard  called  **a 
sight  levy:"  that  is,  he  merely  looked  at 
the  property,  and  advertised  it  for  sale. 
But  before  the  sale,  the  United  States  made 
a  levy  on  the  same  property ;  which,  how- 
ever, was  no  **sight  levy."  The  collector 
seized  the  property,  placed  a  keeper  or  cruard 
over  it,  and  directed  him  to  allow  no  person 


to  take  or  interfere  with  any  part  of  it.  At 
the  time  he  made  the  first  levy,  he  found 
the  property  in  the  possession  of  Byrne. 
He  would  not  have  levied  on  it  if  it  had 
been  in  the  sheriff's  custody.     He  saw 

207  the    sheriff  *after   he    had   made   the 
seizure,  and  the  sheriff  then  told  him 

that  he  had  made  a  prior  levy.  He  never 
had  any  written  notice  of  the  lev3'  bj'  the 
sheriff.  If  he  had  found  the  property  in 
the  possession  of  the  sheriff,  he  would  have 
held  it  subject  to  the  sheriff's  lien.  It  does 
not  appear  that  Byrne  gave  the  collector 
any  notice  that  the  property  was  subject  to 
the  sheriff's  levy,  or  claimed  to  have  it  ap- 
plied to  the  payment  of  the  taxes  due  the 
State,  to  protect  his  person  from  arrest. 
Perhaps  he  did  not  know  that  there  had 
been  such  a  levy;  or,  more  probably,  he 
considered  it  unimportant  whether  the 
property  was  applied  to  the  payment  of  one 
or  the  other  set  of  taxes,  or  in  what  order 
it  was  applied  to  their  payment.  Then, 
when  the  arrest  was  made,  the  matter  stood, 
in  every  substantial  respect,  as  if  there  had 
been  no  levy  for  any  part  of  the  taxes  due 
the  State.  Even  if  the  levy  had  been  of  an 
execution,  it  would  not  of  itself  have  been 
a  satisfaction  of  the  debt.  It  is  a  satisfac- 
tion only  when  it  produces  the  money,  which 
is  the  fruit  of  the  execution ;  or  when  it  is 
so  treated  by  the  creditor,  or  the  sheriff, 
who  is  in  this  respect  his  agent,  as  to  oc- 
casion loss  to  the  debtor,  and  then  it  is  a 
satisfaction  to  the  extent  of  such  loss.  If 
the  property  levied  on  be  lost  to  the  defend- 
ant by  the  misconduct  or  neglect  of  the 
sheriff,  the  execution  is  thereby  satisfied  to 
the  extent  of  the  value  of  the  property ;  and 
the  plaintiff  can  then  only  look  to  the  sheriff 
for  indemnity.  Walker,  &c.  v.  The  Com- 
monwealth, 18  Gratt.  13.  So  also  here,  if 
the  sheriff  had  destroyed  or  wasted  the 
property,  or  otherwise,  by  his  misconduct 
or  neglect  in  regard  to  it,  had  occasioned  a 
loss  to  the  debtor,  the  debt,  to  that  extent, 
might,  on  the  same  principle,  have  been 
thereby  satisfied.  But  such  is  not  the  case, 
and  the  matter  stands  precisely  as  if  there 
had  been  no  levy  by  the  sheriff.  It  cannot 
be  said  that  non  constat  there  was  any  debt 
due  to  the  United  States  for  which  a  levy 
could    be    made.      The    presumption 

208  *is  that   there   was  such  a  debt ;  and, 
at  all  events,  that  if  they  have  done 

any  wrong  to  the  supposed  debtor,  they  will 
afford  him  ample  redress.  Byrne  objected 
to  the  payment  of  the  tax  charged  against 
him  by  the  United  States,  and  asked  an 
abatement  of  it,  which  was  refused  by  the 
department  at  Washington. 

I  have  not  deemed  it  material  to  enquire 
what  remedies  the  United  States  may  have 
had  to  enforce  the  payment  of  taxes  due  to 
them,  or  whether  they  might  have  arrested 
the  person  of  the  debtor  if  he  had  not  had 
sufficient  property  to  satisfy  their  claim,  as 
they  certainly  may  in  some  cases,  or  at 
least  in  one  case,  as  under  the  law,  which 
was  the  subject  of  adjudication  in  the  case 
in  18  Howard,  before  referred  to.  These 
laws  are  extensive  and   complicated,    and  I 
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have  not  examined  them  fully.  Whatever 
they  may  be,  they  cannot  affect  the  result 
in  this  case. 

I  have  examined  all  the  authorities  re- 
ferred to  by  the  counsel  for  the  defendant 
in  error,  at  least  all  of  them  I  could  find  in 
the  State  library,  and  do  not  think  that 
any  of  them  are  in  conflict  with  the  views 
I  have  maintained ;  or  if  any  of  them  are, 
I  think  they  are  outweig^hed  by  the  author- 
ities I  have  relied  on  in  support  of  those 
views.  I  deem  it  unnecessary  to  notice  in 
detail  the  cases  cited  in  the  argument. 
Scales  V.  Alvis,  12  Alab.  R.  617,  was  much 
relied  on  by  the  counsel  for  the  defendant 
in  error,  to  show  what  strictness  is  required 
in  the  proceedings  where  land  is  made  liable 
for  the  payment  of  taxes  when  the  debtor 
has  no  personal  estate.  In  Blackwell  on 
tax  titles,  p.  177,  the  author  says:  **The 
strongest  case  upon  this  point  is  that  of 
Scales  V.  Alvis;"  and  yet  there  is  nothing 
in  that  case  which  is  in  conflict  with  the 
views  I  have  expressed  in  this.  The  facts 
in  that  case  were,  that  the  delinquent  had 
a  yoke  of  oxen  in  the  county  of  value  suffi- 
cient to  satisfy  the  tax,  but  they  were 
209  exempt  by  law  from  execution  *for 
the  debts  of  the  owner.  The  court  held 
the  sale  of  the  land  void  under  these  cir- 
cumstances, the  statute  of  Alabama  provid- 
ing that  ** where  the  delinquent  has  no 
goods  and  chattels  within  the  county,  then" 
his  lands,  &c.,  may  be  sold.  The  court,  in 
their  opinion,  say:  '*It  will  thus  be  seen 
that  the  power  of  the  collector  to' sell  lands 
is  limited  to  those  cases  where  the  delin- 
quent has  no  goods  and  chattels  within  the 
county.  There  Is  no  provision  for  cases 
where  the  collector  is  unable  to  find,  or  the 
delinquent  is  unwilling  to  surrender,  goods. 
The  power  exists  only  when  there  are  no 
goods ;  and  conforming  to  the  principle  of 
the  many  cases  on  this  subject,  we  are 
constrained  to  decide  that  as  there  was  per- 
sonal property  of  the  delinquent  within  the 
county,  the  collector  had  no  discretion  to 
sell  the  land."  The  court  held  that  the 
statute  exempting  oxen  from  execution  did 
not  apply  to  taxes,  and  therefore  that  the 
oxen  in  this  case  were  liable  for  the  pay- 
ment of  the  taxes  due.  There  is  a  very 
important  difference  between  the  Alabama 
statute  and  our  statute  in  this;  that  the 
former  gives  power  to  sell  land  only  where 
there  are  no  goods,  while  the  latter  gives 
power  to  arrest  the  person  **if  the  sheriff  or 
collector  shall  be  unable  to  find  sufficient 
property  to  satisfy  the  taxes  so  assessed, 
and  the  same  shall  not  be  immediately 
paid."  But  it  does  not  appear  in  this  case 
that  the  debtor  had  any  goods  when  his 
person  was  arrested,  much  less  that  the 
sheriff  was  then  able  to  find  sufficient  prop- 
erty to  satisfy  the  taxes  due.  In  the  case 
of  18  Howard  286,  before  referred  to,  the 
court  say  that  **the  return  of  the  marshal, 
that  he  had  levied  on  the  lands  by  virtue 
of  the  warrant,  is  at  least  prima  facie  evi- 
dence that  his  levy  was  not  irregular  by 
reason  of  the  existence  of  goods  and  chattels 
of   the    collector,    subject   to  his  process." 


j  So  here,  the  arrest  of  the  person  of  the  de- 
linquent is  prima  facie  evidence  that  the 
sheriff  could  not  find  sufficient  property  to 
satisfy  the  taxes  due  at  the  time  of 
210  the  arrest,  and  ^indeed  he  expressly 
so  declares  in  his  return  to  the  writ 
of  habeas  corpus,  and  there  is  not  a  particle 
of  evidence  to  contradict  the  return  in  this 
respect. 

Upon  the  whole,  I  think  the  judgment  of 
the  court  below  is  erroneous  and  ought  to 
be  reversed,  and  the  defendant  in  error 
remanded  to  the  custody  of  the  sheriff  of 
Henrico  county. 

The  other  judges  concurred  in  the  opinion 
of  the  President. 

The  judgment  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  of  the  Court  of  Hustings 
for  the  city  of  Richmond  is  erroneous. 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled,  and  that  the  plain- 
tiff recover  against  the  defendant  her  costs 
by  her  expended  in  the  prosecution  of  her 
writ  aforesaid  here.  And  this  court  pro- 
ceeding to  enter  such  judgment  as  the  said 
Hustings  court  ought  to  have  entered,  it  is 
further  considered  that  the  said  defendant 
be  remanded  to  the  custody  of  the  sheriff 
and  jailor  of  Henrico  county,  and  that  he 
pay  the  costs  of  the  proceeding  in  the  said 
Hustings  court,  and  t>efore  the  judge 
thereof;  which  is  ordered  to  be  certified  to 
the  said  Hustings  court. 


211      *Crawford  v.  Halsted  &  Putnam. 

January  Term.  1871,  Rlcbmond. 
JOYNES,  J.,  absent,  sick. 

I.  Ststnte— Effect   on    locompleto    Deposftloiij.*  —  a 

deposition  of  a  party,  to  be  read  in  a  pending  cause 
at  law,  was  commenced  before  the  passage  of  the 
act  of  March  2d,  1866,  Sess.  Acts.  1866-66.  p.  86.  which 
required  that  parties  should  testify,  ore  Unut,  but 
it  was  not  completed  until  that  law  went  Into  effect. 
The  deposition  is  inadmissible  as  evidence,  if 
objected  to.t 

a.  Sane— Repeal  — What  Statutory  Rights  Lost  — 
Inchoate  rights  derived  under  a  statute,  are  lost 
by  a  repeal  of  the  statute  before  they  are  per- 
fected, unless  they  are  saved  by  express  words  In 
the  repealing  statate. 

3.  Statate— InterpreUtioii.— The  act,  ch.  16.  %  18,  of  the 
Code,  edl.  1860,  does  not  save  the  rlffht  to  a  party  to 

a  salt  to  give  evidence  by  his  deposition,  where  the 

•"  .^.^__^_^_____ 

^Statute— Retrospective  Effect.— As  to  the  retro- 
spective effect  of  statutes,  see  the  principal  case 
cited  in  Price  v.  Harrison,  81  Qratt  121;  Carter  v. 
Hale,  82  Gratt  119;  Curran  v.  Owens.  15  W.  Va.  224, 
and  foot-note  to  Price  v.  Harrison.  31  Oratt.  114, 
where  many  cases  on  the  point  are  collected. 

tNoTB  BY  THE  Rbportkb.— By  the  act  of  February 
7, 1867,  Sess.  Acts,  p.  615.  the  first  section  of  the  act  of 
March  2, 1866,  was  amended:  and  under  this  last  act 
a  party  in  a  cause  may  give;  his  evidence  as  any 
other  witness  may :  except  that,  "in  any  case  at  law, 
the  court  may,  for  good  cause  shewn,  require  any 
party  to  attend  in  person  and  testify,  or  exclude  his 
deposition  upon  his  failure  to  attend." 
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taking  of  It  was  commenced  before  the  passage  of 
the  act  of  March  2,  1886,  but  was  not  completed 
nntil  that  act  was  passed. 
4.  Same— No  Conflict  with  Alexandria  Constltntion.— 

The  act  of  March  2,  1860.  held  under  the  circum- 
stances not  to  be  in  conflict  with  {  10,  article  4,  of 
the  Alexandria  constitution. 

This  was  an  action  of  assumpsit  in 
the  Hustings  court  of  the  city  of  Richmond, 
brought  in  February,  1866,  by  Halsted  A 
Putnam,  merchants  and  partners  doin^r 
business  in  the  city  of  New  York,  against 
Wm.  Crawford  and  Robert  C.  McPhail, 
alleged  to  be  partners  doing  business  under 
the  name  and  style   of  Crawford  A  Co.,   in 

the   city  of  Richmond.     The    process 
212      does  *not  appear  to  have  been  served 

on  McPhail ;  but  the  action  was  pro- 
ceeded in  against  Crawford.  The  only 
question  in  the  case  was  upon  the  admis- 
sibility of  the  depositions  of  the  plaintiffs 
as  evidence.  The  commission  to  take  the 
depositions  in  New  York  was  issued  by  the 
court  on  the  20th  day  of  February,  1866. 
The  notice  to  Crawford  that  the  depositions 
would  be  taken  on  the  6th  of  March,  is 
dated  on  the  20th  February,  and  was  deliv- 
ered to  him  on  the  22d.  On  the  6th  of 
March  the  notary  commenced  the  taking  the 
depositions,  and  it  was  regularly  continued 
from  day  to  day  until  the  12th  of  April, 
when  they  were  completed,  and  returned  to 
the  clerks'  office  of  the  Hustings  court: 
and  the  defendant,  ten  davs  before  the  trial 
of  the  cause,  gave  notice  to  the  plaintiff's 
counsel,  of  his  intention  to  object  to  the 
reading  the  depositions  on  the  trial,  on  the 
ground  that  parties  to  a  suit,  when  coming 
forward  on  their  own  behalf,  must  testify 
ore  tenus.  And  accordingly  when  upon  the 
trial  the  depositions  were  offered  in  evi- 
dence, the  defendant  objected  to  them ;  but 
the  court  overruled  his  objection ;  and  the 
defendant  excepted. 

On  the  23rd  of  October,  1866,  there  was  a 
verdict  and  judgment  for  the  plaintiffs  for 
the  sum  of  $1,470  75,  with  interest  and  costs, 
and  Crawford  thereupon  applied  to  the  judge 
of  the  Circuit  court  of  the  city  of  Richmond 
for  a  supersedeas,  which  was  awarded. 
How  the  case  was  decided  in  thai-  court  does 
not  appear ;  but  it  was  taken  to  the  District 
Court  of  Appeals  at  Williamsburg,  where 
the  judgment  of  the  Hustings  court  was 
affirmed;  and  then  Crawford  brought  the 
case  to  this  court. 

Young,  for  the  appellant. 

I.  It  is  within  the  clear  power  of  the 
Ivegislature,  at  any  time,  to  prescribe  the 
remedies  by  suit  to  enforce  a  contract; 
the  mode  of  proceeding  in  such  suit ; 
213  the  *rules  of  evidence ;  and  the  man- 
ner in  which  the  evidence  shall  be 
given.  It  has  power,  at  its  pleasure,  to 
alter  the  existing  form  of  remedy,  or  the 
rules  of  evidence,  and  to  substitute,  in  any 
class  of  cases,  oral  for  written  testimony. 
In  all  such  cases  the  law  at  the  time  of  the 
trial  must  govern.  A  party  to  a  contract 
has  no  vest^  right  in  any  particular  rem- 


edy or  form  of  proceeding  or  mode  in  which 
the  witnesses  in  his  case  shall  testify.  The 
above  principles  apply  as  well  to  suits 
which  have  been  brought  to  enforce  con- 
tracts as  to  those  in  which  suits  have  not 
been  brought.  The  only  limitation  to  this 
power  is  that,  under  color  of  changing  the 
remedy  or  the  rules  of  evidence,  a  party  shall 
not  be  deprived  of  all  effectual  remedy,  as, 
by  depriving  him  of  the  right  to  sue,  or  by 
the  I^egislature  destroying  the  validity  of 
the  evidence  upon  which  his  claim  rests. 
Sedgwick  on  Stat.  A  Const.  Law,  p.  659-691 ; 
Perry  v.  Commonwealth,  3  Gratt.  632-637. 

n.  The  Legislature  having,  in  the  exer- 
cise of  an  unquestionable  power,  by  the  pas- 
sage of  the  act  of  the  2d  March,  1866,  (Sess. 
Acts  of  1865-6,  p.  87),  repealed  the  Alex- 
andria act  of  the  29th  January,  1864,  (sec 
Acts  of  1863-4,  p.  17),  so  as  to  alter  the  mode 
in  which  the  evidence  of  parties  to  suits 
should  be  thereafter  admissible,  the  new 
mode  prescribed  must  govern  in  all  trials  had 
after  the  date  of  the  new  law ;  and  this,  with- 
out any  regard  to  the  steps  that  may  have 
been  taken  under  the  Alexandria  law  to  take 
the  depositions  of  such  parties.  This  must 
necessarily  be  so  unless  there  be  either  some 
general  statute  or  some  special  clause  in  the 
repealing  act  which  shall  clearly  indicate  the 
legislative  purpose  that  the  new  law  shall 
not  apply  to  existing  suits  and  proceedings 
which  have  taken  place  in  them. 

in.  The  act  concerning  '^  statutes  and 
rules  of  decision"  (Code  of  1860,  ch.  16,  J 
18)  cannot  have  such  an  effect.  The 
** rights  accrued  and  claims  arising," 
214  ♦which  are  referred  to  in  that  act,  are 
not  those  which  relate  simply  to  the 
mode  in  which  evidence  is  to  be  given  on  a 
trial.  Nor  is  the  simple  giving  of  a  notice 
to  take  depositions  **an  act  done"  which 
can  confer  any  such  ** right"  or  ** claim." 
A  party  to  a  suit  can  have  no  legal  right  or 
claim  to  any  particular  mode  in  which  his 
witnesses  are  to  testify.  The  proceedings 
at  the  trial  of  the  case  must,  however,  of 
necessity  ** conform  to  the  laws  in  force  at 
the  time  of  such  proceedings;"  i.  e.  at  the 
time  of  the  trial. 

IV.  The  terms  of  the  act  of  March  2d, 
1866,  are  comprehensive,  and  contain  no  ex- 
ception that  can  by  possibility  embrace  the 
present  case.  There  is  nothing  in  it  to  in- 
dicate that  the  Legislature  intended  to  ex- 
cept from  its  operation  pending  cases.  If 
that  had  been  the  intention,  why  was  not 
some  phrase  used  to  indicate  it?  It  is  im- 
possible to  believe  that  the  phraseology  of 
the  act  would  not  have  confined  its  operation 
to  future  ** cases,"  or  that  pending ^' cases" 
would  not  have  been  embraced  in  the  excep- 
tion if  such  had  been  its  purpose.  If  the 
construction  of  the  exception  contained  in 
the  law,  which  is  contended  for  by  the  ap- 
pellees, be  the  true  one,  there  can  be  no 
reason  why  the  admissibility  of  the  evi- 
dence of  the  parties  therein  referred  to, 
should  not  extend  to  all  **  cases"  then  pend- 
ing, whether  the  deposition  of  the  parties 
had  been  then  taken  or  not.  The  evidence 
of  the  parties,  under  the  laws  then  in  force. 
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would  have  been  just  as  ^'fidmiBsible"  if 
the  depositions  had  not  then  been  taken  as 
if  they  had  been.  Nor  is  there  any  reason 
why,  under  such  a  construction,  the  excep- 
tion should  not  apply  to  future  ^* cases," 
broug'ht  foi*  causes  of  action  existing  at  the 
time  the  new  law  was  passed.  The  new 
law  would  thus  have  been  rendered  prac- 
tically inoperative,  and  the  repealed  law  still 
left  in  full  vigor  as  to  all  existing  suits 
or   causes   of   action,    even    to  those 

215  *which  had   arisen  or  been   instituted 
prior  to  the  passage  of  the  Alexandria 

act  itself! 

V.  The  objection  taken  by  the  appellees 
that  the  act  of  March  2d,  1866,  is  unconsti- 
tutional, on  account  of  alleged  defects  in 
its  title,  is  not  well  taken.  The  objects  and 
provisions  of  the  act  are  entirely  germain 
to  the  subject  matter  of  its  title,  and  to  the 
provisions  of  the  act  repealed.  The  court. 
It  is  submitted,  will  never  declare  an  act  of 
the  Legislature,  so  important  as  this,  null 
and  void,  except  upon  the  clearest  and  most 
imperative  reasons,  and  none  such  exist  in 
the  present  case.  The  same  objection 
might,  with  equal  force,  be  made  to  the 
Alexandria  act  itself.  The  effect  of  the  act 
is,  at  all  events,  to  repeal  the  Alexandria 
act,  upon  which  alone  the  appellees  rely. 

Page  Sl  Maury,  for  the  appellees. 

The  defendants  in  error  rely  upon  the 
following  points  of  law,  and  the  following 
authoriities  in  support  of  them : 

I.  Where  a  party,  upon  the  faith  of  an 
existing  statute,  has  actually  asserted  and 
claimed,  by  a  proper  suit  or  other  proceeding 
instituted  for  the  purpose,  a  right  given 
him  by  such  statute,  though  it  be  merely 
a  right*  to  a  particular  remedy,  or  a  right 
relating  only  to  the  remedy,  as  distin- 
guishd  from  a  right  of  property,  or  of  ac- 
tion or  defence,  such  right  will  be  so  far 
regarded  as  a  vested  right  that  it  will  not 
be  construed  to  have  been  taken  away  by  a 
subsequent  statute,  without  express  words 
for  the  purpose,  or  clear  and  necessary  im- 
plication. This  is  the  plain  result  of  the 
authorities  as  well  in  Virginia  as  in  Eng. 
land.  See  Beatty  v.  Smith,  2  Hen.  &  Mun. 
395,  on  construction  of  the  act  of  1804,  3 
Shepherd's  Statutes  at  Large,  p.  96,  {2; 
Price  V.  Kyle,  9  Gratt.  247,  251  (last  para- 
graph of  the  report),  a  decision  on  the  con- 
struction of  the  1st  clause  in  sect.  35,  ch. 
182  of  the  Code,  edi.   of  1869,  p.  750; 

216  Gallego  v.  *Quesnairs  Adm'r,  1  Hen. 
&  Mun.  204,  a  decision  by  Chancellor 

Taylor  upon  the  act  in  3  Shepherd's  Stat- 
utes, p.  98,  {3;  Pinhorn  v.  Sonster,  14 
Eng.  Law  &  Kq.  415,  S.  C.  8  Exch.  R. 
(Welsby  H.  A  Gordon)  p.  138.  The  princi- 
ple established  by  these  adjudications  is  in 
no  wise  contravened  by  the  case  of  Mc- 
Gruder  v.  Lyons,  7  Gratt.  233 ;  for  there  the 
petition  for  an  appeal  was  not  filed  until 
after  the  first  of  July,  1850,  when  the  new 
Code  went  into  operation.  Here  the  plain- 
tiffs below  (appellees  in  this  court)  had  not 
only  brought  their  suit,  but  had  actually 
sued  out  a  commission  for  taking  their  own 


depositions  as  witnesses  in  the  case,  and 
had  given  the  defendant  due  notice  of  the 
time  and  place  of  taking  them,  while  the 
act  of  29th  January,  1864  (Acts  of  Assembly 
held  at  Alexandria,  commencing  7th  Dec'r, 
1863,  p.  17,  ch.  12),  was  in  full  force,  and  be- 
fore the  passage  of  the  act  of  2  March,  1866 
(Acts  of  1865-6,  p.  87),  by  which  it  is  con- 
tended that  those  depositions  were  rendered 
inadmissible  as  evidence  on  the  trial. 

The  principle  of  the  decisions  above  cited 
(to  which  that  of  Pugh's  Ex'or  v.  Jones,  6 
Leigh  299,  311,  313,  314,  is  very  analogous), 
would  be  exactly  applicable  to  the  present 
case,  if  the  question  here  were  merely 
whether  the  pre-existing  competency  of 
those  depositions  under  the  law  of  1864  had 
been  impliedly  annulled  by  the  provisions  in 
the  law  of  1866  and  if  the  law  of  1866  had 
neither  expressly  repealed  the  law  of  1864, 
nor  contained  any  saving  clause.  There 
is,  however,  such  express  repeal,  and 
there  is  a  saving  clause ;  and  it  becomes 
necessary  to  consider  the  effect  of  them. 

II.  Even  if  the  act  of  2  March,  1866,  had 
consisted  merely  of  a  clause  repealing  the 
act  of  29  January,  1864,  such  repeal,  it  is 
insisted  for  the  appellees,  would  not  have 
repealed  their  pre-existing  right  to  have 
their  depositions  taken  in  the  cause,  and 
read  at  the  trial  of  it.  See  ch.  16,  {  18 
of  the  Code,  edi.  of  1860,  p.  115, 
217  *16 ;  and  the  opinion  of  the  court  in 
Philips  V.  Commonwealth,  19  Gratt. 
485. 

ni.  The  act  of  March  2,  1866,  provides  in 
the  first  section,  that  *4n  all  cases,  both  at 
law  and  in  equity,  the  evidence  of  parties, 
except  in  cases  in  which  such  evidence  is 
admissible  under  laws  now  in  force,  shall 
be  given  ore  tenus,  and  not  by  deposition," 
The  law  of  January  29,  1864,  notwithstand- 
ing its  repeal  by  the  5th  section,  was  clearly 
one  of  the  laws  referred  to  by  the  exception 
in  the  1st  section  as  **laws  now  in  force." 
And  the  cases  excepted  were  clearly  some 
sort  of  cases  which  had  arisen  under  pre-ex- 
isting laws,  and  which,  at  the  time  of  enact- 
ing the  law  of  March  2,  1866,  were  already 
in  some  state  or  stage  of  existence.  AH  pre- 
existing cases  may  be  arranged  under  some 
one  or  other  of  the  following  classes:  1. 
Cases  in  which  the  cause  of  action  arose  prior 
to  the  act  of  1864;  2.  Cases  in  which  the 
cause  of  action  arose  after  the  act  of  1864,  but 
no  suit  had  been  brought  before  the  act  of 
1866 ;  3.  Cases  in  which  the  cause  of  action 
arose,  and  the  suit  was  brought,  after  the 
act  of  1864  and  before  that  of  1866;  4.  Cases 
in  which  the  cause  of  action  arose,  the  suit 
was  brought,  and  the  commission  or  notice 
for  taking  the  deposition  of  a  party  to  the 
suit  was  sued  out,  or  served,  after  the  act 
of  1864  and  before  the  act  of  1866 ;  5.  Cases 
in  which,  in  addition  to  the  facts  under  the 
last  head,  the  deposition  of  the  party  to  the 
suit  had  been  actually  taken  and  filed  be- 
fore the  act  of  1866.  Here  the  plaintiffs 
had  sued  out  the  commission  (which  was 
required  bv  law,  they  being  residents  of 
New  York),  and  had  given  notice  to  the  de- 
fendant of  the  time  and  place  of  taking  the 
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depositions,  before  the  act  of  1866  was 
passed ;  and  in  those  respects,  as  well  as  in 
others  recited  as  constituting  the  4th  of  the 
above  classes,  their  case  belongs,  accord- 
ing to  its  literal  facts,  to  that  fourth  class. 
But  it  may  well  be  questioned  whether  they 

are  not  legally  entitled  to  have 
218      *their  case  regarded  as  favorably  as 

if  it  belonged  to  the  5th  class ;  as  if 
their  depositions  had  been  taken  and  filed 
before  the  passage  of  the  act  of  March  2, 
1866;  for,  from  the  settled  practice  in  Vir- 
ginia of  tardy  promulgation  of  acts  of  the 
Legislature,  it  may  be  assumed  as  certain 
that  the  plaintiffs,  their  counsel  in  New 
York,  and  the  commissioner  there  for  taking 
the  depositions,  were,  on  the  6th  of  March, 
1866,  when  the  taking  of  the  depositions 
commenced,  and  thenceforward  until  the 
12th  of  April,  1866,  when  the  depositions 
were  closed,  totally  ignorant  (as  the  plain- 
tiffs' counsel  in  Richmond  were  also)  that 
the  act  of  March  2,  1866,  had  been  passed : 
and  under  such  circumstances  of  ignorance, 
at  the  time  and  place  of  taking  depositions 
that  facts  had  supervened  which,  in  strict- 
ness of  law,  annulled  the  authority  to  take 
them,  the  depositions  were  nevertheless 
adjudged  to  be  admissible  as  evidence  in 
the  cases  of  Crew  v.  Vernon,  Cro.  Car.  97; 
Thompson's  case,  3  P.  Wms.  R.  195;  Sin- 
clair V.  James,  1  Dickens  R.  277 ;  Thompson 
V.  Took,  1  Dickens  R.  115 ;  and  Peters  v. 
Robinson,  1  Dickens  R.  116.  But  whether 
the  case  of  these  plaintiffs  belong  to  the 
5th  class  above  stated,  or  only  to  the  4th, 
it  is  insisted  that  the  exception  in  the  stat- 
ute of  1866  must,  upon  the  narrowest  con- 
struction that  can  possibly  be  given  to  it, 
embrace  both  the  4th  and  5th  classes  at  least, 
if  no  others,  since  in  both  of  those  it  is  an 
element,  that  the  party  had  already  made  and 
declared  (by  adopting  the  mode  of  proceed- 
ing prescribed  by  law  for  the  purpose,  that 
is,  by  suing  out  a  commission,  or  serving 
notice  upon  the  opposite  party,  or  both,) 
his  election  to  give  his  evidence  by  deposi- 
tion, instead  of  ore  tenus ;  in  doing  which, 
the  incurring  of  some  cost,  more  or  less, 
would  also  be  a  necessary  concomitant. 

IV.  The   act  of  March  2,    1866,  was  null 
and  void^  for  want  of  compliance  with  the 


((. 


requisition  of  the  constitution  that  **no 
law  shall  embrace  more  than  one 
219  *object,  whicn  shall  be  expressed  in 
its  title."  (Constitution  adopted  by 
the  Alexandria  convention  which  assembled 
Feb'y  13,  1864,  art.  iv,  sect.  16,  p.  13;  the 
same  provision,  in  the  same  words,  being 
also  found  in  art.  iv,  sect.  16,  of  the  con- 
stitution of  1852,  and  in  art.  v,  sect.  15, 
of  the  existing  constitution.)  The  title  of 
the  act  in  question  is  merely  this:  **An  act 
to  repeal  an  act  entitled  an  act  relating  to 
witnesses,  passed  by  the  General  Assembly 
of  the  restored  government  of  Virginia  on 
the  29th  day  of  January,  1864.  * '  The  only 
object  expressed  in  the  title  is  that  of  the 
fifth  section,  which  singularly  happens  to 
be  the  only  immaterial  section  in  the  act ; 
and  the  omission  of  reference  to  which  in 
the    title,  if  that  had  expressed   the   object 


of  the  previous  sections,  would  have  been 
of  no  consequence.  See  Gabbert  v.  Jeffer- 
son ville  Railroad  Co.,  11  Ind.  R.  365;  Gid- 
dings  A  wife  v.  Cox,  31  Verm.  R.  607. 
That  this  defect  in  the  title  rendered  the 
act  null  and  void  is  shown  by  the  cases  of 
Parish  of  Bossier  v.  Steele,  13  L^uis.  An. 
R.  433;  McWherter  v.  Price,  11  Ind.  R.  199; 
Prothro  v.  Orr,  12  Georgia  R.  36;  Chiles 
V.  Munroe,  4  Mete.  Ky.  R.  72;  Cannon  v. 
Hemphill,  7  Texas  R.  184,  208;  People  v. 
Mellen,  32  Illi.  R.  181.  The  case  last  cited, 
which  is  exactly  similar  to  the  present, 
shews  also  that  in  such  a  case  the  defect  of 
the  title  annuls  the  whole  of  the  act,  includ- 
ing the  repealing  clause,  notwithstanding 
the  object  of  that  clause  may  have  been 
fully  and  clearly  expressed  in  the  title. 
See  also  Oatman  v.  Bond,  15  Wise.  R.  20; 
Childs  V.  Shower,  18  Iowa  R.  261,272;  Tims 
V.  State,  26  Alab.  R.  165,  170 ;  State  v.  La 
Crosse,  11  Wise.  R.  51,  54,  56;  Devoy  v. 
Mayor  Ac.  of  New  York,  35  Barb.  R.  264; 
Shepardson  v.  Milwaukee  &c.  R.  R.  Co.,  6 
Wise.  R.  605.  Here  it  is  impossible  to  sup- 
pose that  the  Legislature  could  ever  have 
intended  that,  under  any  circumstances 
whatever,  the  repealing  clause  should  oper- 
ate alone  and  without  the  other  provisions 
of  the  act,  thereby  reviving  the 
220  *whole  common  law  disqualification 
of  witnesses   on    account  of  interest. 

The  Legislature  itself  appears  to  have 
been  satisfied  that  the  act  of  March  2,  1866, 
was  vitiated  by  the  defect  of  the  title ;  for 
a  subsequent  act  was  passed,  on  the  29th  of 
April,  1867,  for  the  sole  purpose  of  amend- 
ing the  title.  Acts  of  1866-7,  ch.  122,  p. 
948. 

It  follows  that  the  motion  to  exclude  the 
depositions  of  the  plaintiffs  on  the  trial  of 
the  present  case  was  properly  overruled. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

It  is  settled  that  vested  rights,  acquired 
under  a  statute,  are  not  affected  by  its  re- 
peal. The  rule  is,  however,  different  with 
regard  to  rights  that  are  merely  inchoate 
and  executory,  unless,  indeed,  they  amount 
to  a  contract  within  the  meaning  of  the 
constitution.  As  was  said  in  Butler  v. 
Palmer,  1  Hill  N.  Y.  R.  324,  the  true  prin- 
ciple to  be  deduced  from  all  the  case  is, 
that  inchoate  rights,  derived  under  a  stat- 
ute, are  lost  by  its  repeal,  unless  saved  by 
express  words  in  the  repealing  statute; 
otherwise,  in  respect  to  such  civil  rights  as 
have  been  perfected  far  enough  to  stand  in- 
dependent of  the  statute ;  or,  in  other  words, 
such  as  have  ceased  to  be  executory  and 
have  become  executed.  In  Key  v.  Goodwin, 
4  Moore  A  Payne,  a  deposition  had  been 
taken,  which  was  perfect  and  complete  in 
every  respect,  except  that  the  party  had  in- 
advertently omitted  the  act  of  enrolment 
until  after  the  repeal  of  the  statute  under 
which  it  was  taken.  A  strong  effort  was 
made  to  read  the  deposition  as  evidence; 
but  the  court,  after  much  consideration, 
decided  against  the  application.  Lord  Ch. 
J.  Tindall  said,  **I  take  the  effect  of  a  re- 
pealing statute  to  be   to  obliterate  it,    the 
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statute  repealed,    as   completely   from   the 

records  of  Parliament  as  if   it   had   never 

been  passed,  and  that  it  must  be  con- 

221  sidered  as  a  law  that  *neyer  existed, 
except  for  the  purpose  of  those  actions 

or  suits  which  were  commenced,  prosecuted 
and  concluded  whilst  it  was  an  existing 
law." 

In  Ansell  v.  Ansell,  14  Eng.  C.  Lr.  R.  451, 
I^rd  Tenterden  decided  that  the  statute  re- 
quiring a  written  promise  to  take  a  case 
out  of  the  operation  of  the  statute  of  limi- 
tation, had  relation  to  the  time  of  trial; 
and  a  parol  acknowledgment  made  before 
the  statute  came  into  operation  was  insu£B- 
cient.  This  decision  was  grossly  unjust  to 
the  plaintiff,  to  say  the  least  of  it.  He 
commenced  his  suit,  founded  on  a  verbal 
promise,  which  at  the  time  was  sufficient 
ground  for  the  action ;  but  upon  the  trial  he 
was  told,  the  statute  having  passed  in  the 
meantime,  he  must  produce  a  writing  or 
fail.  Whether  this  construction  be  a  sound 
one  or  not,  it  was  followed  by  the  court  of 
Common  Pleas,  and  by  the  King's  Bench 
in  Fowler  v.  Chatterton,  and  by  some  of 
the  most  eminent  judges  of  England  at  nisi 
prius.  Peribum  v.  Sonster,  14  Eng.  Lraw 
Sl  Kq.  R.  415,  cited  by  counsel  for  appellee, 
was  decided  expressly  upon  the  ground  that 
the  common  law  procedure  act,  abolishing 
special  demurrers,  had  reference  to  future 
pleadings  exclusively,  by  the  very  terms 
of  the  enactment.  This  case  does  not  con- 
flict with  any  of  those  cases  which  decide 
that  statutes  merely  affecting  the  remedy 
may  be  repealed  at  the  pleasure  of  the 
Legislature,  unless  such  repeal  impairs  the 
obligation  of  a  contract. 

The  rule  as  to  acts  done  under  a  statute 
repealed,  is  clearly  laid  down  in  Springfield 
V.  Hampden,  6  Pick.  R.  501.  Parker,  C.  J., 
said:  '^The  position  that  anything  done 
under  a  statute  while  in  force,  remains 
valid,  though  the  statute  may  afterwards 
be  repealed,  is  undoubtedly  true;  but  goes 
no  farther  than  to  render  valid  things  ac- 
tually done ;  but  when  the  things  themselves 
are  merely  preliminary,  the  principle  does 
not  authorise  a  further  proceeding  in 

222  order     to     render     them     *e£rectual. 
There  is  no  such   thing   as   a   vested 

right  to  a  particular  remedy. 

In  Campbell's  Adm'r  v.  Montgomery, 
1  Rob.  R.  392,  a  similar  principle  was  an- 
nounced in  applying  the  statute  of  1831, 
which  authorized  equitable  defences  to  be 
made  at  law,  to  a  suit  pending  when  the 
statute  took  effect,  because  it  merely  af- 
fected the  remedy  and  not  the  right. 

These  principles  apply  most  strongly  to 
statutes  affecting  rules  of  evidence,  which 
are  universally  regarded  as  pertaining  to 
the  remedies  a  State  may  afford  its  citizens, 
and  not  as  constituting  a  part  of  a  contract, 
or  as  being  the  essence  of  a  right.  They 
are,  therefore,  at  all  times,  subject  to  the 
modification  and  control  of  the  Legislature, 
like  other  rules  affecting  the  remedy,  and 
the  changes  which  are  enacted  may  be  made 
applicable  to  existing  causes  of  action,  even 
in  those   States   where  retrospective   laws 


are     forbidden.      Cooley's      Constitutional 
Lrimitations,  p.  367. 

Let  us  apply  these  plain  and  well-settled 

Principles  to  the  case  under  consideration, 
^he  deposition  was  taken  on  6th  March, 
1866 :  four  days  after  the  repeal  of  the  act 
of  the  29th  January,  1864.  It  was,  there- 
fore, taken  under  a  statute  which  had  no 
existence.  The  right  to  use  it  as  evidence 
depended  upon  a  law  which  was  as  com- 
pletely obliterated  from  the  records  as  if  it 
had  never  been  passed.  The  act  March  2d, 
1866,  not  only  repeals  the  act  of  29th  Jan- 
uary, 1864,  but  declares  that,  in  all  cases, 
parties  should  give  their  testimony  ore 
tenus.  No  distinction  is  made,  or  at- 
tempted, between  pending  cases  and  such  as 
should  thereafter  be  brought.  So  that  we 
have  not  merely  the  repeal  of  the  statute, 
which  alone  conferred  the  right  to  take  the 
deposition,  but  also  an  express  legislative 
declaration  that  parties  should  testify  orally 
and  not  by  deposition. 

223  *It    is,    therefore,    perfectly    clear, 

that  the  deposition  could  not  be  read 
under  either  or  both  of  these  statutes  stand- 
ing alone,  or  as  modified  by  the  general  prin- 
ciples of  law,  applicable  to  vested  rights. 
Can  the  defendants  in  error  derive  any  aid 
from  the  provision  contained  in  sec.  18, 
chap.  16,  Code  of  1860.  That  section  de- 
clares that  no  new  law  shall  be  construed 
to  repeal  a  former  law  as  to  any  act  done, 
or  any  right  accrued,  or  claim  arising, 
under  the  former  law ;  or  in  any  way  what- 
ever to  affect  any  act  so  done,  or  any  right 
accrued  or  claimed,  arising  before  the  new 
law  takes  effect,  save  only  that  the  proceed- 
ings thereafter  had  shall  conform,  so  far  as 
practicable,  to  the  laws  in  force  at  the  time 
of  such  proceedings. 

Provisions  almost  identical  with  this  en- 
actment are  found  in  the  revised  statutes 
of  New  York  and  Massachusetts.  In  both 
States  they  have  been  the  subject  of  discus- 
sion and  judicial  decisions ;  and  in  neither 
State  have  they  been  held  to  have  the  effect 
sought  to  be  given  to  similar  language  in 
our  statute.  According  to  the  New  York 
decisions,  when  a  statute  is  repealed,  under 
which  a  suit  has  been  commenced,  and  no 
provision  is  made  for  the  prosecution  of 
such  suit,  it  is  to  be  conducted  under  the 
repealed  statutes.  But  when  the  revised 
statutes  have  modified  the  proceedings  in 
such  suits,  then  such  modification  is  to  be 
adopted.  Overseers,  Ac,  of  Milan  v. 
Supervisors  of  Dutchers,  14  Wend.  7  3. 

In  People  v.  Livingston,  6  Wend.  R.  526, 
a  creditor  had  acquired  a  right  of  redemp- 
tion under  a  certain  form,  under  the  then 
statute  of  executions,  which,  by  an  enact- 
ment in  1828,  was  to  be  repealed  from  and 
after  the  31st  Dec,  1829.  The  repealing 
statute  substituted  a  new  form  of  redemp- 
tion. It  was  held  that  an  attempt,  after  the 
31st  December,  to  redeem  after  the  old  form 
was  nugatory.     The   right  to  redeem   in   a 

certain  form  being  inchoate,  and  not 
224      expressly  reserved  *by  the  repealing 

statute,  ceased  with  the  old  law.    The 
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same  doctrines  were  applied   in   Butler   v. 
Palmer,  1  Hiirs  R.  324. 

In  McCotter  v.  Hooker,  4  Seld.  R.  497, 
514,  a  question  arose  as  to  the  right  to  read 
a  deposition  taken  under  a  statute  after- 
wards repealed.  The  New  York  Code  of  1848 
permitted  the  deposition  of  witnesses  within 
the  State  to  be  taken  in  certain  cases  where 
they  could  not  be  taken  at  common  law, 
and  declared  they  should  be  received  in  evi- 
dence on  the  trial.  It  was  held  that  the  re- 
peal of  these  provisions,  without  any  saving 
clause,  left  depositions  taken  under  them 
incapable  of  being  read  on  the  trial.  Judge 
Gardner,  delivering  the  opinion  of  the  court, 
said  the  repeal  deprived  the  defendant  of 
no  right ;  it  did  not  shut  out  the  evidence 
by  particular  facts,  but  merely  regulated 
the  manner  in  which  it  should  be  given  to 
the  jury. 

Similar  decisions  have  been  made  in 
Massachusetts  under  the  revised  statutes 
of  that  State.  In  Robbins  v.  Holman,  11 
Cush.  R.  26,  a  motion  was  made  to  enter  a 
nonsuit,  in  consequence  of  the  failure  of 
the  plaintiff  to  answer  certain  interroga- 
tives  within  the  time  required  by  an  act 
passed  during  the  pendency  of  the  suit. 
It  was  objected  that  it  was  manifestly  un- 
just to  apply  the  act  to  pending  cases. 

The  court  held  that  the  mode  of  conduct- 
ing a  suit,  or  the  rules  of  practice  regula- 
ting it,  are  not  the  subject  of  vested  rights. 
It  might  as  well  be  contended  that  the  party 
had  a  right  to  have  his  action  tried  in  the 
court  under  the  same  organization  as  it 
existed  when  the  suit  was  instituted,  or  by 
the  same  number  of  jurors,  as  to  contend  that 
the  rules  of  evidence,  or  form  of  proceed- 
ing, the  form  of  the  plea  and  answer,  may 
not  be  changed  so  as  to  affect  all  future 
trials,  whether  of  actions  then  commenced 
or  subsequently  instituted.  If  the  law  is 
objectionable  as  violating  vested  rights 
then  pending,  why  not  equally  so  as 
225  to  all  causes  of  *action  then  existing. 
The  mere  fact  of  having  instituted  a 
suit  does  not  give  any  additional  vested 
rights.  It  is  the  demand  or  claim  that  can- 
not be  interferred  with  by  legislative  enact- 
ment. See,  also,  ex  parte  Lane,  3  Mete.  R. 
213;  DeWitt  V.  Harvey,  4  Gray's  R.  486; 
Bickford  v.  Boston  A  Lowell  R.  R.  Comp., 
21  Pick.  R.  109. 

The  case  of  Price  v.  Kyle.  9  Gratt.  247, 
relied  upon  by  counsel  for  defendant  in 
error,  is  not  in  conflict  with  these  deci- 
sions. In  that  case  it  was  decided  that  the 
judgment  of  the  court  below  should  be 
affirmed  without  damages,  the  petition  for 
a  supersedeas  having  been  presented  before 
the  1st  of  July,  1850,  though  the  writ  of 
error  and  supersedeas  was  awarded  after 
that  day.  The  reason  is  apparent.  The 
prefering  a  petition  to  the  appellate  court 
is  the  commencement  of  the  proceedings  in 
the  court;  and  the  appeal  is  regard^  as 
pending  from  that  time.  It  was,  therefore, 
a  pending  case  from  the  day  of  the  presen- 
tation of  the  petition.  And  as  the  second 
section  of  chap.  216  of  the  Code  of  1849, 
provided  that  the  repeal  therein   mentioned  j 


should  not  affect  any  suit,  prosecution  or 
proceeding  pending  on  the  11th  day  of  July, 
1850,  the  appeal  was  to  be  decided  accord- 
ing to  the  law  in  force  before  that  day. 

In  McGruder  v.  Lyons,  and  Yarborough 
A  wife  V.  Deshago,  7  Gratt.  233  and  374, 
the  application  for  the  appeal  was  made 
after  the  1st  day  of  July,  1850,  from  decrees 
rendered  previous  thereto.  In  the  first  case 
it  was  held  that  the  law,  as  contained  in 
the  revised  Code  of  1849,  limiting  appeals 
to  $200,  applied  to  the  case.  In  the  other  case 
the  party  had  presented  his  petition  and  de- 
livered the  record  to  the  clerk  within  five 
years,  and  was  therefore  entitled  to  an  ap- 
peal under  the  law  in  force  when  the  decree 
was  rendered ;  but  five  years  had  elapsed 
before  the  bond  was  given  as  required 

226  by  *the  law  in  the   Code  of  1849 ;  and 
it  was  held  that  the   appeal   was   not 

taken  in  sufficient  time. 

The  provision  in  the  Code  now  under  con- 
sideration protecting  ^* rights  accrued"  was 
especially  relied  on  in  each  of  these  cases. 
The  court,  however,  was  of  opinion  that  as 
laws  allowing  appeals  merely  affect  the 
remedy,  the  section  in  question  did  not  op- 
erate so  as  to  save  the  party  a  right  of 
appeal.  A  party  may,  under  the  faith  of 
existing  laws,  postpone  his  application  fcM* 
an  appeal,  or  he  may  employ  counsel  and 
incur  the  expense  of  procuring  voluminous 
records,  and  before  his  petition  can  be  pre- 
sented the  Legislature  changes  the  law 
under  which  he  reposed  with  entire  confi- 
dence, and  deprives  him  effectually  of  all 
remedy. 

Injustice  so  g^oss  led  to  the  adoption  of  a 
special  provision  in  the  act  of  22d  June, 
1870,  declaring  that  a  right  of  appeal,  under 
the  old  law,  should  not  be  affected  by  the 
provisions  of  the  new  law  limiting  a  right 
of  appeal  to  two  years.  But  if,  under  such 
circumstances,  a  right  of  appeal  is  not  ''a 
right  accrued"  within  the  purview  of  sec- 
tion 18,  chap.  16,  of  the  Code,  it  is  difficult 
to  understand  by  what  process  that  section 
can  be  so  construed  as  to  confer  a  right  to 
testify  by  deposition,  because  a  commission 
has  been  procured  and  notice  given  that  the 
deposition  would  be  taken.  The  notice  is 
for  the  benefit  of  the  opposite  party,  and 
the  commission  the  warrant  to  the  non-res- 
ident officer.  They  are  conditions  imposed, 
and  do  not  confer  a  vested  right,  nor  the 
essence  of  a  vested  right.  These  acts,  and 
others  of  a  similar  character,  the  manner  in 
which  juries  are  to  be  empanneled,  rules  to 
be  held,  and  witnesses  are  to  testify,  are 
merely  the  proceedings  ;n  a  cause  required 
by  the  statute  to  be  in  conformity  to  the 
laws  in  force  when  they  are  had. 

In  this  case  it  was  not  proved,  or  even 
suggested  upon  the  trial,  that  the  ob- 

227  jection  to  the  deposition  operated  *as 
a  surprise   to    the  plaintiffs,  or   that 

they  would  sustain  any  loss  or  damage  by  its 
rejection.  It  might  have  been  more  incon- 
venient and  expensive  to  them  to  attend  the 
trial  and  testify  ore  ten  us  than  by  deposi- 
tion but  it  could  divest  no  right  to  require 
them  to  do  so.    The  argument  of  mere  per- 
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sOnal  inconTcnience  cannot  prevail  against 
the  plain  letter  of  the  statute ;  nor  can  it 
serve  as  the  foundation  of  a  right  to  a  par- 
ticnlar  remedy  after  the  law  is  repealed 
affording  such  remedy;  more  especially 
where  the  legislature  has  furnished 
another,  equally  beneficial  and  efficacious. 

It  is  insisted,  however,  that  the  act  of 
March  2d,  1866,  is  null  and  void,  because 
it  does  not  conform  to  the  constitutional 
provision,  which  declares  that  **no  law 
shall  embrace  more  than  one  object,  which 
shall  be  expressed  in  the  title."  Some  of 
the  judges  are  of  opinion  that  the  act  is  sub- 
stantially in  compliance  with  this  provision 
of  the  constitution ;  that  it  was  intended 
and  operates  as  a  repeal  of  the  act  of  July 
29th,  1864,  independent  of  the  repealing 
clause  therein  contained.  And  further,  the 
legislature  having  amended  the  title  to  the 
act  of  1866  at  an  early  period,  and  the  said 
act,  both  before  and  subsequent  to  said 
amendment,  having  been  accepted  and  rec- 
ognized without  objection  throughout  the 
State  as  a  rule  of  action,  it  is  now  too  late 
to  raise  the  question  of  its  constitution- 
ality. 

Again  it  is  to  be  considered  how  far  the 
repealing  clause  in  the  act  of  1866  is  opera- 
tive, although  every  other  clause  in  that  act 
may  be  liable  to  the  constitutional  objec- 
tion suggested.  The  rule  is  certainly  well 
established,  that  where  the  act  is  broader 
than  the  title  the  courts  will  give  effect  to 
so  much  of  the  act  as  is  covered  by  the 
title.  Whether  such  a  construction  could  be 
given  in  this  case  consistent  with  the  mani- 
fest purpose  of  the  legislature,  is  a  ques- 
tion upon  which  there  is  also  some  difference 
of  opinion. 

Again,  some  of  the  judges  are 
228  strongly  inclined  to  *hold  that  this 
provision  in  the  constitution  is  simply 
directory ;  intended  not  as  an  absolute  limi- 
tation upon  the  power  of  the  legislature, 
but  as  a  guide  to  its  judgment.  The  ques- 
tion is  a  grave  one,  upon  which  there  is  much 
conflict  of  authority,  and  will  be  decided  by 
this  court,  if  ever  presented,  only  upon  the 
most  careful  and   deliberate   consideration. 

This  diversity  of  opinion  among  the 
judges  does  not  change  the  result  to  which 
they  arrive ;  as  all  concur  in  the  opinion 
that  the  Circuit  court  erred  in  permitting 
the  depositions  to  be  read;  and  for  this 
reason  the  judgment  of  the  Hustings  court, 
and  that  of  the  District  court,  must  be 
reversed. 

Judgment  reversed. 


229      *Jones  &  als.  v.  Phalan  &  Collander. 

January  Term,  1871,  Rlcbmond. 

Alwent,  JoTKSB,  J.,  sick,  and  Chkistiak.  J. 

I.  Deeds  of  Trust  on  Persoasfty— Olttrets  Warrant  for 

Ront^-O  is  tenant  of  a  taoase  and  lot  leased  of  S, 

and  he  ffives  a  deed  of  trust  on  a  part  of  the  per- 


off  TmsC— MarstaaNoff.— In  Russell  ▼.  Ran- 
dolph, aSOratt.  718,  the  court  said :  "This  is  a  familiar 
doctrine  of  the  equity  courts:  the  rule  belnr  that  if 


sonal  property  in  the  house,  to  secure  a  debt  to  P, 
which  is  recorded.  He  afterwards  gives  another 
deed  of  trust  on  all  the  property  in  the  house,  to 
secure  a  debt  to  J.  S  distrains  for  a  year's  rent 
upon  the  property  embraced  in  the  deed  to  secure 
P.  By  consent  of  all  the  parties,  all  the  property 
conveyed  in  the  deeds  is  sold,  and  after  paying  the 
rent  there  is  a  balance  left    Hsld: 

I.  Saaa— SasM— Priorltlas.— S  is  entitled  to  be  paid 
first  his  year's  rent,  out  of  the  proceeds  of  the 
whole  property,  if  necessary;  but  the  proceeds 
of  the  property  not  embraced  in  P's  deed  is  to 
be  applied  first  to  pay  O. 

s.  Hams  Hams  Saaw.— After  S  is  satisfied,  P  it 
entitled  to  have  the  balance  of  the  proceeds  of 
the  property,  embraced  in  his  deed,  applied  to 
pay  s>ro  tatUo  his  debt 

This  was  a  bill  filed  in  the  Circuit  court 
of  the  city  of  Richmond,  by  Phelan  A  Col- 
lander, merchants  and  partners  doing  busi- 
ness in  the  city  of  New  York,  against  Jones 
A  Griswold  and  Thomas  M.  Jones* 

The  facts  of  the  case,  so  far  as  it  is  ma- 
terial to  state  them,  are,  substantially,  as 
follows :  On  the  2d  of  October,  1865,  Jones 
A  Slater,  a  firm  composed  of  Thomas  M. 
Jones  and  I#.  T.  Slater,  leased  to  Jones  A 
Griswold,  a  firm  composed  of  J.  C.  Jones 
and  W.  B.  Griswold,  the  building  on  the 
south  side  of  Franklin  street,  near  the  Ex" 
change  hotel,  in  the  city  of  Richmond, 
known  as  the  ** Canterbury  Hall,"  from  the 
2nd  day   of    October,    isiss,     the    date    of 

one  party  has  a  lien  or  interest  in  two  funds  for  his 
debt,  and  another  party  has  a  Hen  on  or  interest  in 
one  only  of  the  funds  for  another  debt  the  latter 
has  a  riffht  in  equity  to  compel  the  former  to  resort 
to  the  other  fund,  in  the  first  instance,  for  satisfac- 
tion, if  that  course  is  necessary  for  the  satisfaction 
of  the  claims  of  both  parties:  Provided  always 
this  course  does  not  trench  upon  the  rights  or 
operate  to  the  prejudice  of  the  creditor  entitled  to 
the  double  fund.  In  such  cases,  the  equity  of  the 
creditor  having  but  one  fund,  is  not  against  the 
double  creditor,  but  only  against  the  common 
debtor:  that  the  accidental  resort  of  the  paramount 
creditor  to  the  double  fund  shall  not  enable  the 
debtor  to  vet  back  the  second  fund  discharged  of 
both  debts.  When,  therefore,  the  paramount  cred- 
itor is  satisfied  out  of  the  doubly  charged  fund, 
the  other  creditor  has  a  riffht  of  substitution  to  all 
his  riffhts  affalnst  the  remaining  fund.  1  Story's 
Eq.  Jur..  1 688;  Adam's  £q..  mar.  278:  Vance  t.  Mon- 
roe, 4  Gratt  58;  Jones  et  ais.  v.  Phelan  &  Collander. 
aOQratt  229." 

In  Watklns  y.  Dupuy,  87  Va.  02. 12  S.  E.  Rep.  2M.  the 
court  said:  *lt  is  the  rule  that  where  one  debt  is 
payable  out  of  only  one  fund,  and  another  Is  payable 
out  of  two.  to  pay  first  out  of  the  fund  in  hand  that 
debt  which  cannot  be  satisfied  from  any  other 
source.  1  Pom.  Eq.  Jur..  I  896 ;  Vance  ▼.  Monroe, 
4  Oratt  08;  Russell  y.  Randolph,  86  Gratt  718; 
Jones  Y.  Phelan  &  Collander.  20  Gratt  829;  Seldon 
on  Subroration.  ||  61-62." 

The  syllabus  of  the  principal  case  was  quoted  and 
sustained  in  Gracey  y.  Myers,  15  W.  Va.  203. 

See  foot-noU  to  Russell  y.  Randolph,  86  Gratt  706, 
for  a  collection  of  cases  on  marshaling. 

See  generally.  Alley  y.  Rockers.  19  Gratt  806,  and 
foot-noU. 


421 


20  GRATT. 


Virginia  Rbports,  Annotatbd. 


230,  231,  232.  233 


the    lease,     for    the     term    of    three 

230  *years,  thence  next  ensuing,  to  expire 
on  the   second  day   of  October,    1868; 

yielding-  therefor,  during  the  said  term,  the 
sum  of  $2,700  annually,  payable  in  monthly 
instalments  of  $225  each,  at  the  expiration 
of  each  month.  The  other  terms  of  the 
lease  need  not  be  set  forth.  The  building 
was  used,  and  rented  to  be  used,  by  the  les- 
sees as  a  billiard  saloon  and  bar-room. 

In  about  three  mpnths  after  the  date  of 
the  lease,  the  lessees,  Jones  A  Griswold, 
purchased  of  Phelan  A  Collander,  of  New 
York,  nine  billiard  tables  and  their  appur- 
tenances, and  brought  them  to  the  demised 
premises,  and  used  them  thereon.  For 
^,600  of  the  purchase  money,  Jones  &  Gris- 
wold executed  their  two  notes  to  Phelan  & 
Collander,  for  $1,800  each,  bearing  date  the 
3d  day  of  January,  1866,  and  payable,  re- 
spectively, ninety  and  one  hundred  and 
eighty  days  after  their  date.  On  the  same 
day  of  the  date  of  said  notes,  Jones  A  Gris- 
wold exeputed  a  deed  of  trust,  whereby 
they  conveyed  the  said  nine  billiard  tables 
to  John  A.  Coke,  in  trust  to  secure  the  pay- 
ment of  the  said  two  notes  to  Phelan  &  Col- 
lander; which  deed  of  trust  was  acknowl- 
edged and  certified  for  record  on  the  day  of 
its  date,  and  was  recorded,  accordingly,  in 
the  office  of  the  court  of  Hustings  for  the 
said  city,  on  the  5th  day  of  January,  1866. 

More  than  four  months  after  the  execu- 
tion and  recordation  of  the  said  deed  of 
trust,  to  wit :  on  the  14th  of  April,  1866, 
Jones  &  Griswold  executed  their  note  to 
Thomas  M.  Jones  for  $3,000,  payable  on  de- 
mand; and  executed  a  deed  of  trust, 
whereby  they  conveyed,  besides  the  said 
billiard  tables  and  their  appurtenances,  the 
bar,  bar  fixtures,  gas  fixtures,  and  furni- 
ture on  the  demised  premises,  and  all  debts 
due  the  firm  of  Jones  A  Griswold ;  in  trust 
to  secure  the  payment  of  the  said  note  to 
Thomas  M.  Jones ;  which  deed  of  trust  was 
duly  recorded  in  the  said  Hustings  court. 
This  note  of  $3,000  was  claimed  to  be 
due     to     Jones    A     Slater,      instead 

231  *of  Thomas    M.    Jones ;  having   been 
given,  as  was  said  by  them,  to  secure 

tnoney  loaned  to,  and  advanced  for,  Jones  A 
Griswold,  by  Thomas  M.  Jones,  acting  for 
the  firm  of  Jones  A  Slater,  of  which  he 
was  a  member.  Whether  the  fact  was  so  or 
not,  was  deemed  by  the  court  immaterial. 
Sometime  after  the  execution  of  the  last- 
mentioned  deed  of  trust,  the  lessors,  Jones 
A  Slater,  sued  out  a  distress  warrant  for 
the  rent  due  them  by  their  lessees,  Jones  A 
Griswold,  which  warrant  was  levied  upon 
the  billiard  tables  and  their  appurtenances 
aforesaid.  But  before  any  sale  was  made 
under  the  distress  warrant,  it  was  agreed 
between  the  parties,  by  their  counsel,  that 
the  property  conveyed  by  the  deeds  of  trust 
might  be  sold  under  the  same;  but  that  the 
rights  of  the  parties  in  the  fund  to  be  real- 
ized by  such  sale  should  not  be  affected  by 
such  agreement,  but  should  be  the  same  as 
if  the  said  billiard  tables  and  their  appurte- 
nances had  been  sold  under  the  said  distress 
warrant  for  rent.     Accordingly,  on  the  24th 


of  July,  1866,  a  sale  was  made  by  Grubba  A 
Williams,,  auctioneers,  for  and  on  account  of 
the  said  trustees,  of  all  the  property  con- 
veyed by  the  said  deeds  of  trust,  and  after 
paying  out  of  the  proceeds  of  said  sale  one 
year's  rent  to  Jones  A  Slater,  and  the 
amount  of  taxes  due  and  chargeable  on  the 
property,  a  net  balance  remained  of  $834  48, 
which  is  the  subject  of  controversy  in  this 
suit  between  the  parties  claiming  under  the 
deed  of  trust  aforesaid  respectively.  The 
suit  was  brought  by  Phelan  A  Collander 
against  Jones  A  Griswold,  Jones  A  Slater, 
and  Thomas  M.  Jones  and  others.  In  the 
course  of  the  suit,  the  Circuit  court  decreed 
that  a  commissioner  should  ascertain  and 
report  who,  of  the  parties,  was  entitled  to 
the  fund  in  controversy.  Commissioner 
Pleasants  accordingly  executed  this  order, 
and  was  of  opinion,  and  so  reported,  that 
the  fund  was  apportionable,  pro  rata,  be- 
tween the  parties  claiming  under  the  said 
deeds  of  trust  respectively ;  Phelan  A 

232  ^Collander,  claiming  under   the    first 
deed,  being  entitled   to   $489  80,    and 

T.  M.  Jones,-  claiming  under  the  second 
deed,  being  entitled  to  $344  68;  which  two 
sums  make  up  the  amount  of  the  fund  in 
controversy,  ^834  48.  Both  claimants  ex- 
cepted to  this  report;  both  of  them  claim- 
ing the  whole  of  the  fund  in  controversy. 
The  cause  then  came  on  to  be  finally  heard 
on  the  papers  formerly  read,  and  the  report 
and  exceptions,  when  the  court,  being  of 
opinion  that  the  plaintiffs,  Phelan  A  Col- 
lander, were  entitled  to  the  whole  fund  in 
controversy,  made  a  decree  accordingly. 
And  from  that  decree  the  defendants,  Jones 
A  Slater  and  Thomas  M.  Jones,  applied  for 
and  obtained  an  appeal  to  this  court. 

I^yons,  for  the  appellant. 

The  appellants  insist  that  they  are  enti- 
tled to  the  whole  fund. 

I.  Because  their  lien,  as  landlords,  cov- 
ered the  whole  property  in  the  house,  to  the 
extent  of  their  rent,  and  was  superior  to  all 
others. 

II.  Because  they  had  the  right  to  sell  the 
billiard  tables  for  the  satisfaction  of  their 
rent,  without  selling  the  other  property,  of 
which  they  were  purchasers  for  valuable 
consideration.  In  respect  to  which  they 
stand  in  the  same  relation  as  any  other  pur- 
chaser of  the  same  property  would  have 
done;  who  would  have  been  under  no  liabil- 
ity to  the  appellees  to  make  good  their  debt 
out  of  his  property  upon  which  they  had  no 
lien. 

III.  The  doctrine  of  marshalling  securi- 
ties does  not  apply  to  the  case.  That  doc- 
trine applies  only  to  a  case  in  which  one 
party  has  two  funds  liable  for  one  debt,  and 
another  party  has  an  inferior  lien  upon  one 
of  the  funds.  The  court  of  chancery  may 
require  the  first  lienor  to  exhaust  the  fund 
upon  which  he  alone  has  a  lien,  before  he 
resorts  to  the  other  fund ;  but  when  there 
are  two  debts  and  two  funds,  the  court   has 

no   authority    to   require     the  entire 

233  surrender  of  them   in    *order  to    pro- 
tect a  lienor  who  has  no  lien  upon  it. 
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That  would  be  to  take  one  man's  property 
and  give  it  to  another,  which  no  court 
can  do. 

In  support  of  the  first  point,  I  submit : 

First.  That  the  11th  and  12th  sections  of 
chapter  138,  concerning  rents,  Code  of  Vir- 
g-inia,  p.  618,  is  absolutely  conclusive  of  the 
case.  By  those  sections  it  is  provided  that, 
where  a  lien  is  created  after  the  lease,  the 
property,  which  is  the  subject  of  the  lien,  is 
still  liable  to  the  landlord's  distress  for 
rent.  Indeed,  I  do  not  understand  the  coun- 
sel for  the  appellee  to  deny  that.  That 
being  true,  there  is  no  authority  whatever 
for  requiring  the  landlord  to  select  any  par- 
ticular portion  of  the  rents  for  his  distress, 
and  especially  none  for  requiring  him  to 
select  that  upon  which  he  has  another  lien, 
to  the  destruction  of  that  lien, for  the  benefit 
of  a  third  party. 

If  the  landlord  were  claiming  like  the  ap- 
pellees, by  virtue  of  a  prior  deed  of  trust 
which  covered  the  whole  property,  and  by 
another  deed  of  trust  which  covered  only  a 
part  of  it  and  was  posterior  to  it,  could  there 
be  any  pretence  for  saying  that  the  claim- 
ant under  the  first  lien  in  such  a  case  could 
be  compelled  so  to  use  his  first  lien  as  to  de- 
stroy his  second  lien,  for  the  benefit  of  the 
claimant  under  the  third.  There  is  an  oM 
maxim,  fully  recognized,  *^8ic  utere  tuo  ut 
non  alienum  laedas."  But  I  have  never 
heard  of  one  which  said,  **Sic  utere  tuo  ut 
tuum  laedas." 

The  doctrine  of  marshalling  securities 
is  founded  in  the  first  maxim,  and  will  be 
found  to  be  fully  treated  of  by  Story,  vol. 
1,  chapter  13,  sec.  633,  et  seq.  page  ^98,  and 
is  thus  stated:  ^* The  general  principle  is, 
that  if  one  party  has  a  lien  on,  or  interest 
in,  two  funds  for  a  debt,  and  another  party 
has  a  lien  on,  or  interest  in,  one  only,  for 
another  debt,  the  latter  has  a  right,  in  equity, 
to  compel  the  former  to  resort  to  the  other 
fund  in  the  first  instance  for  satisfac- 
234  tion  of  the  claims  of  *both  parties, 
whenever  it  will  not  trench  upon  the 
rights,  or  operate  to  the  prejudice,  of  the 
party  entitled  to  the  double  fund.'*  This 
doctrine  was  so  clearly  expounded  by  I^ord 
Bldoiv  in  the  case  of  Aldrich  v.  Cooper,  8 
Ves.  R.  382,  that  I  cannot  deem  it  even 
beneficial  to  enlarge  upon  it. 

I  content  myself  with  saying,  that  here 
the  appellee  asks  the.  court  so  to  apply  the 
doctrine  as  to  violate  it  in  both  respects. 

Thus — First.  The  landlords,  qua  land- 
lords, have  not  two  funds  liable  to  them  as 
landlords,  which  puts  the  case  bevond  the 
rule  of  marshalling.  Secondly.  The  court 
is  asked  to  make  such  an  application  of  the 
rule  as  would  be  ^*to  the  disadvantage  of 
the  party  holding  the  double  fund,"  which 
is  forbidden  by  the  rule. 

Again:  Jones  &  Slater,  as  claimants 
under  the  deed  of  trust,  are  not  the  Jones  & 
Slater  who  claim  as  landlords;  and  the 
question  is  to  be  decided  as  if  the  parties 
claiming  under  the  deed  of  trust  were  Simp- 
son &  Jenkins  or  any  others.  Then  the 
question  is,  what  right  has  the  court  so  to 
interfere   with    Simpson   A  Jenkins   as   to 


compel  them  to  give  Phelan  &  Collander 
an  advantage  over  Simpson  A  Jenkins? 
Everybody  will  say,  I  am  sure,  it  has  none 
whatever ;  and  so  this  court  said  in  the  case 
of  Alley  V.  Rogers,  19  Gratt.  366. 

Dunlop,  for  the  appellees. 

We  contend  that  the  personal  property  on 
the  premises  stood  subject  to  the  following 
liens,  and  in  the  following  order,  viz : 

First.  The  bars,  bar  fixtures,  furniture, 
&c.,  subject  first  to  the  landlord's  lien. 

Second.  The  billiard  tables,  subject  sec- 
ond to  landlords'  lien ;  but  the  bar,  bar  fix- 
tures, &c.,  must  first  be  exhausted  before 
the  landlords  can  go  against  the  billiard 
tables;  or  if  they  choose  to  proceed  against 
the   billiard    tables    first,   then    they 

235  must   place   Phelan   A  Collander  *in 
their  shoes,  and  give  them  their  (the 

landlords')  rights  against  the  bar,  bar  fix- 
tures, furniture,  &c. 

Third.  If  the  other  effects  on  the  prem- 
ises alone  are  sufficient  to  satisfy  the  rent, 
then  the  billiard  tables,  or  if  the  other 
effects  and  a  part  only  of  the  billiard  tables 
are  required,  then  the  remaining  part  of 
said  billiard  tables  are  subject  to  the  lien 
of  Phelan  A  Collander. 

Fourth.  After  the  satisfaction  of  the 
rent,  and  of  the  two  notes  to  Phelan  A  Col- 
lander for  $1,800  each,  then  whatsoever  re- 
mains would  be  subject  to  the  payment  of 
the  bond  to  Thomas    M.  Jones. 

This  order  of  these  several  liens,  and  the 
principles  of  equity  established  thereby, 
have  been  long  the  settled  opinions  of  the 
highest  courts  of  this  land. 

In  Gill  V.  lyyon  A  als.,  1  Johns.  Ch.  R. 
447,  Chancellor  Kent  decided,  if  ^  mort- 
gagor sold  part  of  the  mortgaged  premises, 
and  the  remainder  was  sold  under  subse- 
quent judgments  and  executions,  the  mort- 
gage must  first  be  satisfied  out  of  the  lands 
purchased  under  the  judgments;  and  that 
the  first  purchaser  from  the  mortgagor  was 
not  bound  in  equity  to  bear  any  portion  of 
the  mortgage  •  debt,  unless  the  residue  of 
the  mortgaged  premises  should  not  be 
sufficient  to  satisfy  it.  The  subsequent  pur- 
chaser took  only  such  right  as  the  mortga- 
gor had  in  the  remainder  of  the  mortgaged 
premises,  and  the  mortgagor  was  bound  to 
apply  the  land  he  had  retained  to  discharge 
the  mortgage  debt,  and  not  to  suffer  the 
debt  to  fall  upon  the  portion  of  land  he  had 
sold. 

In  Clowes  v.  Dickenson,  5  Johns.  Ch.  R. 
235,  240,  the  same  great  chancellor  says: 
**If  there  be  a  judgment  against  a  person 
owning  at  the  same  time  three  acres  of  land, 
and  he  sells  one  acre  to  A,  the  two  remaining 
acres  are  first  chargeable  in  equity  with  the 
judgment  debt,  whether  the  land  be  in  the 
hands  of  the  debtor  himself  or  of  his  heirs. 
If  he  sells  another  acre  to  B,  the  remaining 
acre  is    then    chargeable,  in  the   first 

236  instance,    *^with   the  debt  as  against 
B,   as   well  as  against  A;  and    if  it 

should  prove  insufficient,  then  the  acre  sold 
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to  B  ought  to  supply  the  deficiency,  in  pref- 
erence to  the  acre  sold  to  A,  because,  when 
B  purchased,  he  took  his  land  chargeable 
with  the  debt  in  the  hands  of  the  debtor, 
in  preference  to  the  land  sold  to  A ;  he  must 
take  the  land  with  all  its  equitable  bur- 
dens; it  cannot  be  in  the  power  of  the 
debtor,  by  an  act  of  assigning  or  selling 
his  remaining  land,  to  throw  the  burden  of 
the  judgment,  or  a  ratable  part  of  it,  back 
upon  A.*' 

It  cannot  be  in  the  power  of  Jones  &  Gris- 
wold,  by  the  act  of  assigning  the  remain- 
ing effects,  to  throw  the  burden  of  the  rent, 
or  a  ratable  part  of  it,  back  upon  Phelan  8l 
Collander,  who  have  already  given  such  an 
extremely  valuable  consideration  for  the 
conveyance  of  the  billiard  tables  and  their 
appurtenances  to  Coke  for  their  benefit. 
In  Conrad  v.  Harrison,  3  I/eigh  532,  it  was 
held  that  the  third  mortgagee  has  no  right 
to  call  on  the  second  mortgagee  to  contrib- 
ute pro  rata  to  the  satisfaction  of  the  debt 
due  the  first  mortgagee. 

In  McClung  v.  Beime,  10  I<eigh  394,  403, 
Tucker,  P. ,  referring  to  Clowes  v.  Dicken- 
son, and  Conrad  v.  Marrison,  above  quoted, 
says:  ** The  argument  seems  to  me  unan- 
swerable, that  the  right  of  the  prior  vendee 
to  demand  that  his  vendor's  land  should, 
for  his  relief,  be  first  charged  under  an 
elegit,  cannot  be  taken  away  without  his 
consent.  The  consequences  of  the  contrary 
doctrines  are  also  worthy  of  the  gravest 
consideration.  A  debtor  who,  after  judg- 
ment, has  sold  part  of  his  lands,  has  every 
temptation  to  defraud  his  grantee  of  his 
right  to  resort  to  the  residue  for  his  relief. 
He  has  every  inducement  to  sell  that  residue 
'  and  pocket  the  price,  the  purchaser  holding 
it  free  from  more  than  a  pro  rata  charge.  It 
is  worth  nothing  in  his  own  hands,  but  by 
selling  it  to  another  it  brings  profit  to  him- 
self. It  is  said,  indeed,  that  the  law  has 
settled  the  rights  of  the  alienees.  It  has 
declared  that  all  are  in  aequali  jure, 
237  *and  that  equity  cannot  control  the 
law.  I  do  not  think  so.  Admit  that 
all  are  upon  an  equal  footing  at  law,  the 
question  still  recurs,  whether  one  may  not 
have  superior  equity  to  another.  This  is 
admitted,  as  it  respects  the  vendor  himself. 
If  the  elegit  takes  (as  in  strictness  it  must 
take,  and  as  in  fact  it  usually  does  take, )  all 
the  lands,  as  well  the  alienee's  as  the 
debtor's,  the  alienee  has  no  relief  at  law, 
but  yet  he  may  have  relief  in  equity  against 
the  debtor  himself?  Why?  Because  he  has 
superior  equity.  So,  if  all  are  alienees, 
they  are  all  in  aequali  jure  at  law;  but  the 
prior  has  superior  equity  over  the  latter. 
He  had,  before  the  last  alienation,  an  equi- 
table right  to  charge  the  land  so  aliened. 
Has  he  lost  that  right  by  the  last  aliena- 
tion? Does  not  the  last  alienee  take  subject 
to  that  equity?  Assuredly,  if  he  purchased 
with  notice  of  it."     Vid.  1  I^omax  Dig.  19. 

Thomas  M.  Jones  took  subject  to  the  equity 
of  Phelan  &.  Collander.  He  cannot  plead 
want  of  notice  of  the  conveyance  to  Qoke  for 
the  benefit  of  Phelan  &  Collander,as  the  deed 
of  trust  to  Coke  was  recorded    in  the   Hus- 


tings court  of  the  city  of  Richmond ;  and  the 
Acts  of  Assembly  especially  provide  that, 
when  a  deed  of  trust  or  mortgage,  convey- 
ing real  estate  or  goods  and  chattels,  shall 
have  been  duly  admitted  to  record,  it  shall 
be  notice  as  to  creditors  and  subsequent 
purchasers.    Vid.  Code,  ch.  118,  {  5. 

Tucker,  P.,  continues,  in  McClung  v. 
Beime:  *^If  he  had  notice  that  there  were 
other  lands  which  were  bound  by  it  (the 
judgment),  and  which  were  previously 
aliened,  he  had  notice  that  what  he  was 
buying  was,  in  his  vendor's  hands,  bound 
for  their  indemnity*  If,  therefore,  it  be  ad- 
mitted that  the  last  alienee  can  protect 
himself  at  all,  it  is  not  upon  the  principle 
that  he  is  in  equity  in  aequali  jure,  but  upon 
the  ground  that  he  purchased- without  notice 
of  the  equity,  and  is  therefore  not  affected 
by  it.     It  is  enough  here  to  say,   that 

238  *where  the  last  alienee  cannot  so  pro- 
tect himself,   he  must  be   the   first  to 

suffer." 

Beverley  v.  Brooke,  2  Leigh  425,  is  sup- 
posed to  be  adverse  to  these  principles  of 
law.  But  of  that.  Tucker,  P.,  in  McClung 
V.  Beime,  says  it  was  decided  without  the 
question  now  at  issue  being  fully  discussed, 
and  without  the  respectable  authorities  (10 
S%rg.  Sl  Rawle  450 ;  Clowes  v.  Dickenson,  5 
Johns.  Ch.  R.  235)  being  brought  before 
it;  and  as  one  of  the  three  judges  then 
sitting,  afterwards,  in  Conrad  v.  Harrison, 
expressly  renounced  it,  *4t  stands  now  as 
the  decision  of  only  two  judges,  and  so  is 
no  longer  an  authority." 

In  conclusion,  I  will  simply  refer  to  a 
case  reported  by  De  Gex  in  his  Bankruptcy 
Cases  (Vid.  Kx  parte  Stephenson,  De  G«x's 
Bankruptcy  Cases  586),  which- runs  singu- 
larly on  all  fours  with  the  present  cause. 
In  it  a  landlord  distrained  upon  goods  of 
his  tenant,  and  sold  part  of  them,  which 
were  subject  to  a  mortgage.  The  tenant 
became  bankrupt.  Held:  That  the  mort- 
gagee was  entitled  to  stand  in  place  of  the 
landlord,  and  to  be  paid  the  amount  of  his 
mortgage  debt  out  of  the  proceeds  of  the 
goods  taken  under  the  distress  which  were 
not  comprised  in  his  security."  This  was 
decided  by  Vice  Chancellor  Knight  Qruce, 
in  December,  1847,  in  accordance  with  Al- 
drich  V.  Cooper  and  als.,  8  Vesey  382. 

MONCURK,  P.,  after  stating  the  casfc, 
proceeded : 

If  Phelan  and  Collander  had  taken  a  deed 
of  trust  from  Jones  and  Griswold  on  the 
billiard  tables  to  secure  the  purchase  money, 
a^d  caused  the  deed  to  be  recorded  before 
the  property  was  carried  on  the  leased  prem- 
ises, the  lien  of  the  deed  would  have  been 
good  against  the  lessor's  claim  for  rent, 
and  only  the  lessees* interest  in  the  property, 
to  wit,  the  equity  of  redemption,  would 
have  been  liable  to  distress.  But  the  deed 
of  trust  to  Coke  to  secure  the  debt  to 

239  Phelan  A  Collander,  *was  executed 
after  the  billiard  tables  had  been  car- 
ried on  the  premises,  and  while  they  were 
thereon ;  and  therefore,  at  the  time  of  the 
execution  of  the  deed,  the  said  property  was 
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liable  to  distress;  but  for  not  more  than 
one  year's  rent,  whether  accrued  before  or 
after  the  creation  of  the  said  lien.  Code  of 
1860,  p.  618,  ch.  138,  { 11.  .  There  was  at  that 
time  only  three  months' rent  actually  due  but 
still  the  property  became  liable  to  distress  to 
the  extent  of  one  year's  rent.  That  liability 
existed,  however,  only  for  the  security  of  the 
lessors  to  that  extent;  and  if,  when  they 
sued  out  their  distress  warrant,  there  was 
unencumbered  property  of  the  lessees  on  the 
leased  premises,  that  pro^rty  ought  to  have 
been  distrained  and  subjected  to  the  pay- 
ment of  the  rent  due,  before  the  property 
conveyed  by  the  said  deed  of  trust;  which 
latter  property  ought  to  have  been  subjected 
to  the  payment  only  of  the  balance  of  the 
rent  remaining  unpaid  after  applying  to 
the  payment  thereof  the  net  proceeds  of 
the  sale  of  the  unencumbered  property. 

This  would  undoubtedly  have  been  the 
case  had  no  subsequent  deed  of  trust  been 
executed  by  the  lessees  on  the  property  on 
the  leased  premises  not  included  in  the  first 
deed  of  trust.  If  no  such  subsequent  deed 
had  been  executed,  and  if,  by  an  agreement 
between  the  lessors,  lessees  and  creditors 
secured  by  the  first  deed,  all  the  property  on 
the  leased  premises,  as  well  that  included  in 
the  first  deed  as  that  not  so  included,  had 
been  sold  for  the  purpose  of  having  the  pro- 
ceeds of  sale  distributed  among  the  parties 
according  to  their  respective  rights;  could 
there  be  any  doubt  as  to  the  manner  in 
which  the  distribution  would  be  made?  Is 
it  not  clear  that  the  proceeds  of  the  prop- 
erty not  included  in  the  deed  of  trust  would 
first  be  applied  to  the  payment  of  the  rent 
due  to  the  lessors,  and  that  the  proceeds  of 
the  property  included  in  that  deed  would 

only  be  applied  to  the  payment  of  any 
240      rent  *which  might  remain  unpaid  after 

applying  the  proceeds  of  the  other 
property  as  aforesaid?  I  presume  there  can 
be  no  controversy  on  this  subject.  The  les- 
sees owe  the  rent  to  the  lessors,  who  have  9^ 
lien  (by  their  right  of  distress)  for  its 
security,  on  all  the  property  on  the  leased 
premises.  But  the  lessees  owe  another  debt, 
for  the  security  of  which  they  have  executed 
a  deed  of  trust  on  a  part  of  the  said  prop- 
erty, leaving  the  other  part  unencumbered 
by  the  deed.  Are  not  the  lessors  bound  to 
resort,  for  the,  payment  of  the  rent  due  to 
them,  first  to  that  part  of  the  property  on 
which  they  have  a  lien  which  is  not  in- 
cluded in  the  deed  of  trust,  before  they  can 
resort  to  that  part  which  is  so  included?  To 
state  the  case  is  to  answer  the  question. 
None  of  the  rights  or  remedies  of  the  les- 
sors can  be  taken  away  or  impaired ;  but 
they  must  be  so  used  as  not  to  injure  the 
rights  of  others. 

Such  would  be  the  state  of  the  case  if  the 
second  deed  of  trust  had  not  been  executed ; 
that  is,  the  deed  to  Guigon  to  secure  a  debt 
alleged  to  be  due  by  the  lessees  to  Thomas 
M.  Jones.  How  does  that  deed  affect  the 
case?  Does  it  impair  those  rights  to  which 
we  have  seen  the  creditors  claiming  under 
the  first  deed  would  clearly  have  been  enti- 
tled if  the  second  deed  had  not  been  exe- 
cuted? 


When  the  second  deed  was  executed,  the 
lessors  had  a  lien  for  the  rent  due  them,  on 
all  the  property  on  the  leased  premises,  and 
Phelan  A  CoUander  had  an  inferior  lien,  by 
deed  of  trust,  on  a  part  of  that  property, 
which  deed  of  trust  was  duly  recorded. 
These  trust  creditors  had  a  right,  as  be- 
tween themselves  and  the  lessors  and  les- 
sees, to  require  that  the  property  on  the 
leased  premises,  and  not  included  in  the 
deed  of  trust,  should  be  applied  to  the  pay- 
ment of  the  rent  due  to  the  lessors,  before 
the  property  included  in  the  deed  should  be 
resorted  to  for  that  purpose.  The  second 
deed  of  trust  was  obtained  by  Thomas 

241  M.    Jones,    the  *creditor  thereby   se- 
cured,   with    knowledge,     actual     or 

constructive,  of  the  existence  of  the 
first  deed,  and  of  the  rights  of  the 
creditors  thereby  secured ;  the  second  deed 
embracing,  not  only  the  property  included 
in  the  first  deed,  but  also  the  property 
on  the  leased  premises,  not  included 
in  that  deed.  How,  then,  can  the  cred- 
itors, claiming  under  the  second  deed, 
stand  on  any  higher  ground,  in  regard  to 
the  rights  of  the  creditors  claiming  under 
the  first,  than  the  lessees  themselves,  from 
whom  he  was  a  purchaser,  with  notice  of 
those  rights,  and  in  whose  seat  alone  he 
can  sit?  That  he  cannot  stand  on  higher 
ground  than  they,  in  regard  to  those  right^, 
is  clear,  both  upon  principle  and  authority; 
and  is  well  established  by  the  decisions  of 
this  court.  See  Conrad  v.  Harrison,  Ac, 
3  Leigh  532;  McClung  v.  Beime,  10  Id. 
394;  and  cases  therein  cited,  especially  the 
cases  of  Gill  v.  I^yon,  1  John.  Ch.  R.  447 ; 
Clowes  V.  Dickenson,  5  Id.  235;  and  Nailer 
V.  Stanley,  10  Serg.  A  R.  450.  In  Beverley 
V.  Brooke,  2  I^eigh  425,  it  was  held,  that 
**all  the  alienees  of  the  lands  of  a  debtor 
bound  by  a  judgment  or  recognizance,  no 
matter  in  what  order  the  alienations  were 
made,  are  bound  to  bear  equally  the  burden 
of  satisfying  the  judgment,  by  mutual 
contributions,  pro  rata,  according  to  the 
value  of  the  property  held  by  them;  all 
being  considered  as  in  aequali  jure,  without 
reganl  to  the  priority  of  their  purchasers  or 
conveyances."  It  is  remarkable  that  in 
that  case  the  decisions  of  Chancellor  Kent, 
in  the  cases  above  cited  from  1  and  5  John. 
Ch.  R.  were  not  referred  to  by  the  counsel 
who  argued,  or  the  court  which  decided  the 
case ;  though  Mr.  Johnson,  one  of  the  coun- 
sel, urged  in  argument  the  same  general 
reasoning  on  which  those  decisions  are 
founded.  Judge  Carr,  one  of  the  three 
judges  who  decided  that  case,  afterwards 
changed  his  views,  and  expressed  a  con- 
trary opinion  in  Conrad  v.  Harrison.  And 
in  McClung  v.  Betrne,  a  contrary  de- 

242  cision  was  made  to  *that  of  Beverley 
V.  Brooke ;  the  majority,  who  decided 

McClung  V.  Beime,  being  of  opinion  that, 
after  the  change  of  the  views  of  Judge  Carr, 
Beverley  v.  Brooke  should  be  regarded  as  the 
decision  of  only  two  judges,  and,  therefore, 
not  as  a  binding  authority.  But  McClung  v. 
Beime  was,  itself,  a  decision  of  only  two 
judges.  So  that  that  case  only  balanced 
the  case  of  Beverley  v.  Brooke,  and  left  the 
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law  on  the  precise  question  involved  in  those 
two  cases  in  an  unsettled  state.  In  the 
later  cases  decided  by  this  court  on  the  sub- 
ject, McClung-  V.  Beirne  has  been  followed, 
and  Beverley  v.  Brooke  has  been  considered 
as  overruled.  Rodgers  v.  McCluer's  Adm'r, 
Ac,  4  Gratt.  81;  Henkle's  Ex'x  &c.  v. 
Allstadt,  &c. ,  Id.  284 ;  Alley,  &c.  v.  Rogers, 
19  Gratt.  366.  The  case  of  Beverley  v. 
Brooke  was  the  case  of  a  judgment,  and  the 
decision  was  founded  upon  the  peculiar  na- 
ture of  that  lien.  Conrad  v.  Harrison  was 
the  case  of  a  mortgage,  and  was  distin- 
guished on  that  ground  by  two  of  the 
judges,  who  decided  it  from  the  case  of  Bev- 
erley V.  Brooke.    * 

But  all  the  judges  who  sat  in  Conrad  v. 
Harrison  concurred  in  the  decision  of  that 
case,  and  its  authority  has  never  been 
doubted.  It  plainly  applies  to  the  case  now 
under  consideration,  which  is  not  the  case 
of  a  judgment  lien,  but  that  of  a  lessor's 
lien  for  rent,  which  stands  on  the  same 
principle  with  the  lien  of  a  mortgage  in  re- 
gard to  the  subject  of  the  present  enquiry. 
I  therefore  think  that  Conrad  v.  Harrison 
is  conclusive  of  this  case,  and  that,  upon 
the  principles  declared  in  that  case,  the  ap- 
pellees, Phelan  A  CoUander,  are  entitled  to 
the  entire  fund  in  controversy  in  this  case. 

It  can  make  no  difference  that  the  distress 
warrant  of  the  lessors  in  this  case  was  lev- 
ied on  the  property  conveyed  by  the  first 
deed  of  trust,  instead  of  the  property  not 
conveyed  by  the  first  but  conveyed  by  the 
second  deed  of  trust.  The  lessors  could  not, 
in  that  way,  defeat  or  impair  the 
243  right  of  the  creditors  secured  *by  the 
first  deed,  who  may  obtain  by  subro- 
gation what  they  might  have  obtained  by 
marshaling  the  securities. 

It  was  contended  by  one  of  the  counsel  of 
the  appellants,  that  the  doctrine  which  was 
applied  in  Conrad  v.  Harrison,  and  is 
sought  to  be  applied  in  this  case,  is  not 
applicable  to  personal,  but  only  to  real 
estate.  I  think  it  is  applicable  as  well  to 
personal  as  to  real  estate.  The  same  reason 
exists  for  its  application  to  each, and  I  have 
never  before  heard  a  question  raised  as  to 
its  being  applicable  alike  to  both.  Of 
course  the  doctrine  of  Beverley  v.  Brooke 
could  have  been  applicable  only  to  real 
estate,  because  a  judgment  is  a  lien  only 
on  real  estate. 

Since  writing  the  above,  I  have  been  re- 
minded by  my  brother  Staples  of  the  case 
of  Enders,  Ac.  v.  Brune,  4  Rand.  438;  and 
referred  by  him  to  the  case  of  Slade  v.  Van 
Vechter,  11  Paige  R.  21,  as  being  not  only 
cases  of  the  application  of  the  doctrine  of 
Conrad  v.  Harrison  to  personal  estate,  but 
also  cases  strongly  sustaining  the  decision 
of  the  court  below  in  this  case.  I  have  also 
examined  the  case  of  ex  parte  Stephenson, 
De  Gex's  Bankruptcy  Cases  586, referred  to  in 
the  brief  of  the  counsel  for  the  appellees  (to 
which  case  I  had  not  access  when  I  prepared 
the  foregoing  opinion),  and  I  find  it  to  be, 
as  maintained  by  that  counsel,  singularly 
applicable  to  the  present  case.  The  subject 
in  that  case  also  was  personal  estate. 


I  am  of  opinion  that  there  is  no  error  in 
the  decree  of  the  Circuit  court,  and  that  it 
ought  to  be  afiirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  the  President. 

Decree  affirmed. 


244  *Hogan  v.  Duke  &  als. 

January  Term,  1871,  Ricbmond. 

Absent,  Jotnss  and  Christian,  Js.* 

I.  Deed  of  Trust— Debt  Uncertain— Sele  Improper. t— It 

Is  Improper,  in  a  trustee  in  a  deed  to  secure  a 
debt,  to  make  a  sale  so  long  as  it  remains  uncer- 
tain wbat  amount  is  due  on  account  of  the  debt: 
and  if  the  amount  due  is  uncertain,  or  if  credits 
properly  applicable  thereto  be  not  so  applied,  it 
is  his  duty  before  making  a  sale,  to  ascertain  the 
amount  to  be  raised  by  the  sale,  and  to  bxinfr  a 
suit  in  chancery  to  procure  a  settlement  by  a  com- 
missioner for  that  purpose,  if  necessary:  or  If  he 
fails  to  do  this  the  debtor  may  do  it,  and  In  the 
meantime  enjoin  the  sale. 

VuDoa  Jotnss  was  sick,  and  Judge  Christian 
had  decided  the  case  in  the  Circuit  court 
tDeed  of  Trust— Debt  Uncertain— 5nle    Improper.— 

In  Hartman  v.  Erans,  88  W.  Va.  079,  18  S.  E.  Rep. 
814.  the  court  said:  "In  deeds  of  trust,  especially 
those  of  louff  standing,  where  the  amount  due  and 
to  be  raised  by  a  sale  is  uncertain.  (Horan  t.  Duke. 
90  Oratt  344.  863,)  where  there  are  various  deeds  of 
trust  or  other  incumbrances,  (Horton  y.  Bond.  98 
Gratt  815:  Cole  t.  McRae,  0  Rand.  [Va.]  644,)  where 
the  legal  title  is  outstanding.  (Rossett  v.  Fisher.  11 
Oratt  408,  496,)  where  there  is  a  cloud  upon  the 
title,  (Lane  ▼.  Tldball,  Oilmer,  180.)  or,  in  conclu- 
sion, any  Impediment  to  a  fair  execution  of  the  trust 
the  trustee,  who  is  the  agent  of  both  parties,  and 
bound  to  act  impartially  between  them,  may  and 
ought  of  his  own  motion  to  apply  to  a  court  of 
equity  for  his  own  safety,  as  well  as  for  the  interest 
of  those  concerned,  to  remove  the  impediment  and 
direct  his  conduct:  and  if  he  should  fail  to  do  this, 
the  party  injured  by  his  default  has  an  unquestion- 
able right  to  do  so.  Rossett  ▼.  Fisher,  11  Oratt  4ff2, 
498.  opinion  of  Judge  Moncitiub.  who  refers  to  l 
Lomaz,  Dig.  882-386;  1  Tuck.  Comm.  bk.  2,  pp.  101. 
106;  Quarles  y.  Lacy,  4  Manf .  251 :  Oay  y.  Hancock. 
1  Rand.  (Va.)  72:  Chowning  y.  Cox,  Id.  806:  Oibson  y. 
Jones.  5  Leigh  870;  Miller  v.  Argyle.  Id.  460:  Wilkins 
Y.  Gordon.  11  Leigh  547.  See  opinion  of  same  judge 
in  Hogan  y.  Duke.  20  Gratt  824,  258.  See  opinion  of 
BUBKS.  J.,  in  Horton  Y.  Bond,  28  Gratt  815.  822.  where 
the  same  principle  is  applied  to  decrees  of  sale. 
See  also.  Schultz  y.  Hansbrough,  88  Gratt  567,  576. 
(opinion  of  BUBKB.  J.)." 

In  Shurtz  v.  Johnson,  28  Gratt  661,  the  court 
said,  "In  a  deed  of  trust  to  secure  the  payment 
of  debts,  the  trustee  is  the  agent  of  both  par- 
ties, debtor  and  creditor,  and  should  act  im- 
partially between  them:  and  in  making  sale  of  the 
trust  subject  he  should  use  all  reasonable  dili- 
gence to  obtain  the  best  price.  And  if  there  be 
any  cloud  hanging  over  the  title  or  uncertainty  as 
to  the  amounts  of  the  debts  secured,  or  of  prior 
incumbrances,  or  any  other  impediment  to  the 
fair  execution  of  the  trust  which  cannot  be  other- 
wise removed  the  aid  of  a  court  of  equity 
should  be  invoked  by  him  to  remove  the  Impedt- 
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a.  lajunctlon— DiMolutloa.$— On  a  bill  to  enjoin  a 
sale  of  land  by  the  tmstee,  tbe  answer  denies  all 
tbe  STounds  of  equity  stated  in  the  bill:  and 
there  is  no  proof  to  sustain  them.  The  court  may 
dissolve  the  injunction  and  dismiss  the  bill;  or  it 
may  dissolve  the  injunction  and  have  the  sale 
made  and  the  proceeds  distributed  under  its  di- 
rection. 

3.  Sane- Saaie— Equity  JHrisdlction.l— lu  such  case, 
the  trustee  havinff  been  declared  a  bankrupt  it 
was  especially  proper  for  the  court  to  retain  the 
cause,  and  have  the  trust  administered  under  its 
direction,  and  to  require  the  trustee  to  arive 
security  for  the  faithful  performance  of  his 
duties. 

4.  Deed  of  Trust— Decree  for  Sale  Should  Follow  the 
Deed,— The  decree  .  for  the  sale  of  the  property 
should  be  according  to  the  terms  of  the  deed. 

ment before  sale;  and  if  he  fail  or  refuse  to  resort 
to  the  court  for  that  purpose,  the  parties  in  in- 
terest who  may  be  injured  by  his  default,  ^whether 
debtor,  secured  creditor,  or  subsequent  encum- 
brancer, may  apply  to  the  court  for  relief.  Ros- 
sett  T.  Fisher,  11  Oratt  492.  and  cases  there  cited; 
Hoffan  T.  Duke  &  als..  90  Gratt  244."  See  also.  Boh- 
rer  v.  Travers,  11  W.  Va.  168.  where  the  principal 
case  is  distiufiTuished. 

$la|ttiictioii— Dissolutlon.— In  Moore  ▼.  Steelman, 
80  Va.  340.  the  court  said:  "It  necessarily  follows 
that  the  injunction  was  properly  dissolved.  The 
settled  doctrine  is.  that  where  a  motion  to  dissolve 
is  on  the  bill  and  answer,  and  the  answer  denies 
all  the  equity  of  the  bill,  the  injunction  is  dissolved, 
of  course,  except  when  from  the  bill  and  answer, 
special  reasons  may  appear  for  continuance.  1 
Barton's  Chy.  Pr.  414;  Hoffman  v.  Liviuffston.  1 
Johns.  Chy.  R.  211;  Mintun  v.  Seymore,  4  Johns. 
Chy.  R.  487;  Hayzlett  v.  McMillan,  11  West  Va.  464; 
Deloney  v.  Hutcheson,  2  Rand.  188;  North *8  Ex'r  v. 
Perrow,  4  Rand.  1;  Hovan  v.  Duke.  20  Gratt.  244.** 

See  also.  Motley  v.  Frank,  87  Va.  48B,  18  S.  E.  Rep. 
96,  and  luffles  v.  Straus,  01  Va.  225,  21  S.  E.  Rep.  400  ; 
Thomas  v.  Rowe  (Va.),  22  S.  E.  Rep.  IfiO,  all  citing 
and  following  the  principal  case  as  authority  on 
this  point. 

gSeme— Seme— Equity  Jurisdiction.  —For  cases  in 
which  a  court  of  equity  after  dissolving  the  injunc- 
tion, retained  the  cause  and  had  the  trust  executed 
under  its  direction t  see  Robinson  v.  Mays,  76  Va. 
715;  Michie  v.  Jeffries,  21  Gratt  846. 

In  Anderson  v.  Phleffar,  08  Va.  422,  25  S.  E.  Rep. 
107,  the  court  said:  "This  brlnffs  us  to  the  only  re- 
maining question  that  need  be  considered,  and 
that  is,  whether  or  not  it  was  error  in  the  court 
below  to  dissolve  the  injunction  and  dismiss  the 
cause,  instead  of  retaininfir  it  with  the  view  of 
supervising  the  administration  of  the  trust? 

"It  is  true,  that,  whether  a  court  on  dissolving  an 
injunction  to  a  sale  under  a  trust  deed,  should  dis- 
miss the  bill,  or  retain  it  with  the  view  of  supervis- 
ing the  administration  of  the  trusts,  lies  within  the 
discretion  of  the  court.  Hoffan  v.  Duke  et  alt.,  20 
Gratt.  244;  Robinson  v.  May's  Trustee,  76  Va.  706: 
Muller*s  Adm'r  v.  Stone.  84  Va.  880.  But  whether 
this  discretion  has  been  soundly  exercised  depends 
upon  the  facts  and  circumstances  of  the  particular 
case.  There  is  no  surarestion  In  the  record  here 
that  there  are  any  other  liens  on  the  land  than 
those  mentioned  in  the  bill  and  answers.  There- 
fore there  existed  no  ffood  reason  for  an  account  of 
liens  betore  a  sale  by  the  trustee,  but  there  beiuff  a 


8.  Seme— Sale— Expenses.  1— It  was  proper  to  allow 
compensation  for  the  services  of  an  auctioneer 
in  makiuff  the  sale  ordered  by  the  court,  and  also 
the  expense  of  a  former  advertisement  of  the 
sale  of  the  property  by  the  trustee,  which  had 
been  enjoined  by  the  debtor,  and  the  injunction 
dissolved. 

6.  Same— Account  Decreed— Order  for  Partial  Payment 
of  Debt.--Thouffh  the  court  decreed  an  account 
involving  a  few  items  to  a  small  amount,  it  was 
not  error  to  direct  the  payment  of  so  much  of  the 
debt  secured  by  the  deed  as  mlffht  be  safely  paid, 
leaving  enouffh  to  meet  any  possible  amount 
which  could  be  reported  as  due  on  that  account 
to  the  debtor. 

245  *Thi8  is  an  appeal  from  a  decree  dis- 

Bolving  an  injunction  to  a  sale  under 
a  deed  of  trust,  and  directing  the  sale  to  be 
made.  The  appellant,  Hogan,  who  was 
plaintiff  in  the  court  below,  in  his  bill, 
which  was  filed  on  the  9th  day  of  Septem- 
ber, 1868,  among  other  things  alleges  that 
on  the  22d  day  of  October,  1865,  he  purchased 
from  the  appellee,  Duke,  a  tract  of  land  in 
Henrico  county  for  the  sum  of  four  thou- 
sand dollars,  of  which  he  paid  two  thou- 
sand dollars  cash  in  gold,  and  for  the 
remaining  two  thousand  dollars  he  executed 
two  bonds,  each  for  the  sum  of  one  thou- 
sand dollars,  with  interest  from  the  1st  day 
of  March,  1866,  and  payable  respectively  in 
one  and  two  years  from  that  day ;  and  to 
secure  the  payment  of  said  bonds  as  they 
became  due,  he  conveyed  the  said  land  by 
deed  of  trust  to  Joseph  J.  White  as  trustee : 
that  on  the  1st  day  of  March,  1867,  the  first 
bond  became  due,  and  on  the  23rd  of  the 
same  month  he  paid  $800,  on  the  23rd  of  the 
next  month,  April,  $150,  and  on  the  23rd  of 
the  next  month.  May,  $150,  which  said  three 
payments  were  in  full  of  the  said  first  bond, 
and  left  a  balance  of  $34  44  to  be  credited  on 
the  second  bond :  that  he  is  entitled  to  other 
credits  on  the  second  bond,  *^as  follows,  to 
wit,  eight  bushels  of  seed  oats,  three  bar- 
rels of  Irish  seed  potatoes,  a  lot  of  lumber 
and  other  articles,  which  the  said  Duke 
promised  to  credit  on  the  said  second  bond, 
but  has  failed  to  do  so:"  that  having  fully 
paid  the  said  first  bond,  he  is  entitled  to 
the  possession  of  the  same,  but  the  said 
Duke  refuses  to  deliver  it  up;  and  that  the 
said  Duke  is  now  again,  for  the  fourth 
time,  attempting  to  sell  the  said  land  under 
the  said  deed  of  trust;  his  object  in  doing 
so,  being,  because  at  the  depreciated  value 
of  the  land  in  this  State,  the  property  can 
be  bought  in  by  the  said  Duke,  or  by  some 
of  his  friends,  at  a  price  which  will  be  ut- 
terly inadequate  to  its  value,  and  he  or  they 
will  purchase  the  same  for  about  one- 
conflict  between  the  parties  to  the  cause  as  to  their 
respective  rights  and  Interests,  the  court  should 
have  decided  the  issues  between  them,  and  then  de- 
creed a  sale  of  the  property  and  directed  the  appli- 
cation of  the  proceeds.  Muller's  Adm'r  v.  Stone, 
supra/' 

I  Deed  of  Trust— Sale— Expenses.— See  principal  case 
approved  in  Womack  v.  Paxton,  84  Va.  24,  5  S.  E. 
Rep.  660. 
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third    of    its    value.      The    plaintiff 

246  ^therefore    praya    that    said    Duke, 
White  and  others  be  made  defendants 

to  the  bill ;  that  said  sale  be  enjoined,  and 
for  gfeneral  relief.  These  are  all  the  alle- 
gfations  of  the  bill  which  are  deemed  to 
be  material. 

The  de^  of  trust  is  exhibited  with  the 
bill.  After  reciting^  that  Hogfan  is  indebted 
to  Duke  in  *'the  sum  of  $2,000,  evidenced 
by  two  bonds  for  one  thousand  each,  dated 
the  same  day  with  this  deed,  payable  in 
gold  coin,  as  follows,  to  wit:  one  bond, 
payable  in  gold,  on  the  first  day  of  March, 
1867,  one  other  bond,  payable  in  gold,  on 
the  first  day  of  March,  1868,  both  bonds 
bearing  interest  from  the  first  dav  of  March, 
1866,  tilt  paid, ' '  the  deed  proceeds  to  convey 
the  land  to  the  trustee  for  the  security  of 
the  said  bonds.  The  trust  is  thus  declared 
in  the  said  deed:  **That,  should  the  said 
Hogan  fail  and  make  default  in  the  payment 
of  said  bonds,  or  either  of  them,  as  they  re- 
spectively fall  due,  and  the  interest  thereon, 
then  said  Joseph  J.  Whi'e  shall  advertise 
the  said  tract  of  land  in  a  newspaper, 
published  in  the  city  of  Richmond,  for  not 
less  than  ten  days,  and  sell  the  same,  on 
the  premises,  at  public  auction,  for  so  much 
in  cash  as  may  be  necessary  to  satisfy  the 
costs  and  expenses  of  sale,  and  to  pay  so 
much  as  may  be  then  due  on  said  bonds,  or 
either  of  them,  and  upon  a  credit  correspond- 
ing with  the  time  of  payment  of  either  of 
said  bonds  not  then  due;  and  as  to  the 
residue,  upon  such  credit  as  the  said  Hogan 
may  prescribe,  or,  in  default  of  such  direc- 
tion, as  the  said  trustee  may  think  proper; 
such  credit  payments  to  be  properly  secured 
by  a  lien  on    the  property  sold.*' 

On  the  same  day  on  which  the  bill  was 
filed,  to  wit :  the  9th  of  September,  1868,  an 
injunction  was  awarded  accordingly,  by  an 
order  of  a  judge  in  vacation,  and  was  per- 
fected by  the  execution  of  the  bond  required 
by  the  order;  and  thus  the  sale,  which  was 
to  have  been  made  on  that  day,  under  the 
deed  of  trust,  was  arrested. 

247  *In    October,    1868,    the    defendant 
Duke  filed  a  demurrer  and  answer  to 

the  bill.  The  cause  assigned  for  demurrer 
is,  that  the  bill  on  its  face  presents  no  case 
for  relief,  by  injunction  or  otherwise.  The 
respondent,  in  his  answer,  states,  among 
other  things  not  material  to  be  here  men- 
tioned, that  he  admits  the  purchase  of  said 
tract  of  land  in  1865,  though  it  was  in  fact 
made  about  the  last  of  April  in  that  year, 
and  not  in  October,  as  stated  in  the  bill. 
^'He  admits  that  he  (said  Hogan)  paid 
$2,000  on  account  of  said  purchase  money  in 
cash,  in  United  States  currency,  and  not  in 
gold,  as  alleged  in  the  bill;  and  that  he 
executed  his  two  bonds,  for  $1,000  each,  and 
a  deed  of  trust  on  the  land  to  secure  the 
same,  as  stated  in  the  bill.  The  said 
bonds  carried  interest  from  the  1st  day  of 
March,  1867  (1866?),  and  were  payable  in 
gold,  one  on  the  1st  March,  1867,  and  the 
other  on  the  1st  March,  1868.  He  admits  the 
payment,  on  account  of  the  first  bond,  of 
$800  in  currency,  on  the   23d  March,    1867, 


for  which  said  Hogan  holds  the  receipt  of 
your  respondent.  And  your  respondent  took 
from  him  two  mules  at  the  price  of  $150 
each,"  and  '^agreed  to  allow  the  said  sums 
of  $150,  the  price  of  said  mules  respec- 
tively, as  payments  on  said  bonds,  as  of  the 
dates  specified  in  the  said  bill,  and  so  stated 
in  the  advertisement  of  the  said  land  by 
the  trustee.'*  *^ He  admits  that  these  sums 
will  overpay  the  first  bond  and  interest  by 
a  small  amount,  which  should  be  credited 
against  the  interest  then  due  on  the  second 
bond.  It  is  not  true  that  this  respondent 
ever  refused  to  deliver  to  said  complainant 
the  first  bond;  for,  as  before  stated,  he  has 
never  been  able  to  get  the  said  Hog-an  to  a 
settlement,  nor  has  the  said  Hogan  ever 
asked  him  for  said  bond."  **It  is  not  true 
that  the  complainant  is  entitled  to  a  credit 
upon  the  said  second  bond  for  the  price  of 
the  *  eight  bushels  of  seed  oats,  three  bush- 
els of  frish  seed  potatoes,  a  lot  of  lumber 
and    other    articles,'    as    stated    in 

248  *his  said  bill ;  nor  is  it  true,  that  this 
respondent  ever  promised  to  credit  the 

said  bond  therefor.  This  claim  was  as- 
serted by  the  complainant,  in  another  suit 
between  these  partiesy  hereinafter  alluded 
to,  and  still  pending  in  this  court,  and  was 
disallowed,  there  being  no  evidence  to  sus- 
tain it.  In  fact,  the  complainant  is  in- 
debted to  respondent  on  other  accounts  than 
on  account  of  said  bonds,  to  wit :  for  g'rocer- 
ies,  wood,  Ac,  to  an  amount  equal,  within 
a  few  dollars,  to  the  amount  due  him  for 
the  lumber,  potatoes  and  oats.  These  small 
accounts  between  them  were  utterly  inde- 
pendent of  the  transactions  for  the  land, 
and  were  never  understood  by  either  party 
to  have  any  connection  with  said  bonds. 

'  ^  It  is  true  that  your  respondent  has  at- 
tempted to  assert  his  rights  under  said  deed 
of  trust,  by  causing  the  trustee  to  advertise 
the  land  on  three  occasions.  The  first  ad- 
vertisement was  stopped  at  the  request  of 
said  Hogan,  upon  the  payment  of  the  said 
$800  on  the  first  bond,  though  he  has  failed 
up  to  this  time  to  pay  the  sum  of  about  $21, 
due  for  said  advertisement,  which  is  justly 
chargeable  to  him,  and  which  he  has  agreed 
to  pay.  Upon  the  second  advertisement, 
which  was  made  during  the  month  of  May 
last  (1868),  for  default  of  payment  of  the 
balance  due  on  both  said  bonds,  the  said 
Hogan  applied  for  and  obtained  an  injunc- 
tion. This  respondent  filed  his  answer, 
and  upon  a  hearing  thereof  upon  the  bill, 
answer  and  evidence,  among  which  was  the 
deposition  of  said  Hogan  himself,  the  judge 
of  this  court,  in  June  last,  dissolved  said 
injunction;  and,  though  time  was  given 
him  for  the  purpose,  no  appeal  was  taken 
from  said  decision.  Your  respondent  here 
refers  to  the  record  of  said  cause,  now  re- 
maining in  this  court,  and  to  all  the  pro- 
ceedings therein,  from  which  it  will  appear 
that  the  same  grounds,  with  reference  to  the 
state  of  indebtedness  between  the  parties, 
were  relied  upon  by  the  complainant, 

249  *and  that  his  claim,  as  above  stated, 
was  then  disallowed  by  the  court. 

After  waiting  a  considerable  time,    and 
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no  appeal  being  taken  from  said  decision, 
this  respondent,  for  the  purpose  of  getting 
his  money,  again  advertised  the  property 
to  be  sold  on  the  5th  day  of  September 
(1868),  on  which  day,  at  the  request  of  com- 
plainant, the  sale  was  postponed  to  the  9th 
of  September,  when  the  bill  was  filed  in 
this  suit  and  an  injunction  obtained,  as 
aforesaid,  a  few  hours  before  the  sale  was 
to  have  been  made.  In  this  bill  he  relies, 
to  a  great  extent,  upon  the  same  grounds 
which  he  relied  upon  in  the  former  suit 
pending  in  this  court,  concerning  which 
your  respondent  has  already  answered. 
Your  respondent,  now  proceeding  to  answer 
the  other  allegations  of  the  said  bill,  denies 
that  he  has  attempted  to  sell  the  said  land 
under  said  deed  of  trust,  with  any  view  of 
buying  it  himself.  His  real  and  only  pur- 
pose is  to  get  his  money,  due  him  by  said 
Hogan  on  said  bonds,  of  which  he  has 
stood,  and  now  stands,  sorely  in  need.  The 
respondent  then  proceeds  to  answer  other 
allegations  of  the  bill,  which  are  hereinbe- 
fore omitted  because  deemed  immaterial, 
and  the  answer  thereto  is  also  omitted  for 
the  same  reason. 

Three  depositions  were  taken  and  filed  in 
the  cause  by  the  plaintiff,  but  none  by  the 
defendants.  These  depositions  proved  none 
of  the  allegations  of  the  bill  which  can 
afford  any  ^ound  for  equitable  relief. 
One  of  the  witnesses  testifies  that  he  owed 
Hogan  four  dollars  for  rent,  which  sum 
Duke,  who  owed  witness,  promised  to  pay 
for  him.  But  it  does  not  appear  that  there 
was  any  understanding  'of  the  parties,  or 
promise  by  Duke,  that  this  amount  should 
be  credited  on  the  bond  of  Hogan.  Besides, 
it  is  not  a  matter  put  in  issue  by  the  plead- 
ings in  the  cause:  though  the  plaintiff 
will  have  the  benefit  of  it,  if  he  is 
250  entitled  to  it,  in  the  account  *to  be 
settled  under  the  decree  made  in  the 
cause,  which  will  now  be  noticed. 

The  cause  came  on  to  be  heard  on  the  7th 
of  November,  1868,  on  the  bill  taken  for  con- 
fessed as  to  all  the  defendants  except  Duke, 
on  his  demurrer  and  answer,  and  the  plain- 
tiffs joined  in  the  demurrer  and  general 
replication  to  the  answer,  on  the  exhibits 
and  depositions,  and  on  the  motion  of  the 
defendant  Duke  to  dissolve  the  injunction, 
and  was  argued  by  counsel.  On  considera- 
tion whereof,  the  court  decreed  that  the  in- 
junction be  dissolved,  so  far  as  the  same 
conflicts  with  the  subsequent  provisions  of 
the  decree;  that  the  defendant  White,  the 
trustee  named  in  the  said  deed,  ^^  after  hav- 
ing first  given  bond  before  the  clerk  of  the 
court  in  the  penalty  of  $2,000,  with  security 
to  be  approved  by  said  clerk,  payable  and 
conditioned  according  to  law,  shall  make 
sale  of  the  real  estate  specified  in  said  deed, 
after  advertisement  according  to  its  terms, 
for  cash  as  to  so  much  as  may  be  nec- 
essary to  defray  the  usual  costs  and  ex- 
penses of  such  sale  (including  the  legal 
commissions  of  the  trustee  and  the  usual 
charges  of  an  auctioneer  to  make  said  sale, 
and  the  cost  of  advertising  this  sale  and  a 
former   sale  which    was  enjoined   in    this 


court,  and  the  injunction  subsequently  dis- 
solved), and  also  a  fee,  not  exceeding  ten 
dollars,  for  preparing  a  deed  to  the  pur- 
chasers of  said  real  estate,  and  the  cost  of 
stamping  the  same,  and  to  pay  the  amount 
claimed  to  be  due  to  the  said  Duke  on  account 
of  the  bonds  specified  in  said  deed  of  trust, 
after  deducting  therefrom  the  various  cred- 
its specified  in  the  advertisement  for  the 
sale  of  said  property  which  was  arrested  by 
said  injunction;  an  extract  of  which  ad- 
vertisement is  filed  as  an  exhibit  with  the 
bill. 

*  ^  As  to  the  residue  of  the  proceeds  of  sale : 
the  same  shall  be  made  upon  such  terms  as 
the  said  Hogan  may  prescribe,   and,  in  de- 
fault of  such  direction,  as   the   said 

251  *trustee,  or  other  person  executing 
this  decree  may  think  just  and  rea- 
sonable; all  such  credit  payments  to  be 
properly  secured  by  a  lien  on  said  property. 
Out  of  the  cash  payment,  the  said  trustee, 
or  other  person  executing  this  decree,  shall 
be  authorised  to  pajjr  the  said  commission- 
er's and  usual  auctioneer's  and  advertising 
charges  above-named,  and  the  said  charges 
for  preparing  and  stamping  the  deed  to  the 
purchaser,  and  also  to  pay  to  the  said  Duke 
the  sum  of  nine  hundred  dollars,  on  account 
of  the  amount  claimed  by  him  to  be  due 
from  said  Hogan  to  him  on  the  bonds  se- 
cured by  said  deed ;  it  appearing  manifest 
to  the  court  that  he  is  certainly  entitled  to 
receive  at  least  that  sum  on  account  thereof. 
The  residue  of  said  cash  payment  the  said 
trustee,  or  other  person  acting,  shall  deposit 
in  one  of  the  banks  of  this  city,  to  the 
credit  of  this  cause,  and  file  a  certificate  of 
such  deposit  vrith  the  clerk,  and  shall 
make  report  of  his  action  in  the  premises, 
returning  therewith  a  statement  of  all  pay- 
ments made  by  him  under  authority  of  this 
decree,  and  the  vouchers  for  such  payments, 
and  a  statement  showing  the  whole  amount 
of  cash  received  by  him,  and  shall  also  re- 
turn any  securities  taken  by  him  for  the 
residue  of  said  purchase  money  over  and 
above  the  amount  paid  him  in  cash,  as 
above  described. 

*' In  the  event  that  the  said  White  shall 
not  give  the  security  required  by  this  de- 
cree, and  proceed  to  act  under  the  same, 
within  ten  days  from  the  date  of  this  de- 
cree, the  court"  further  decreed  **that  the 
sheriff  of  this  county,  who  is  hereby  ap- 
pointed a  commissioner  for  the  purpose, 
shall  proceed  to  make  the  sale  hereinabove 
directed,  and  in  all  respects  to  act  in  the 
premises  in  the  place  and  stead  of  the  said 
White,  trustee  as  aforesaid,  in  the  same 
manner  and  to  the  same  extent  as  herein 
above  directed. 

*'And  the  court"  further  decreed  **that 
one  of  the  commissioners  take  an  ac- 

252  count  of  any  matters  of  ^indebtedness 
existing  between  the  plaintiff,  Hogan, 

and  the  defendant,  Duke,  which  are  referred 
to  in  the  pleadings  in  this  cause,  inde- 
pendent of  the  said  bonds,  so  as  to  ascertain 
whether  the  said  Duke  be  indebted  to  the 
said  Hogan  on  account  of  the  said  matters, 
and  the   amount   of  such   indebtedness,    if 
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any ;  and  shall  enquire  whether  said  other 
matters  have,  by  any  agreement  between 
the  said  parties,  or  otherwise,  any  connexion 
with  the  said  bonds  specified  in  said  deed, 
and  shall  also  state  any  account  showing 
what  may  appear  to  be  due  to  the  said  Duke 
on  said  bonds  after  the  payment  to  him  of 
the  said  sum  of  nine  hundred  dollars,  as 
herein  above  directed;  all  which  accounts 
and  enquiries  the  said  commissioner  was  di- 
rected to  state  and  make  report,"  Ac, 

And  the  court  reserved,  until  the  coming 
in  of  said  report,  the  decision  of  all  ques- 
tions in  the  cause  not  covered  by  the  decree. 

From  this  decree  the  said  Hogan  applied 
for  and  obtained  an  appeal  to  this  court. 

Spalding  and  Gregory  for  the  appellant. 
Young  for  the  appellees. 

MONCURE,  P.,  after  stating  the  case, 
proceeded : 

The  demurrer  to  the  bill  was  not  expressly 
sustained  or  overruled.  But  it  was  impliedly 
overruled  by  the  decree  which  was  made  in 
the  cause,  without  taking  any  of  the  de- 
murrer. I  think  it  was  properly  overruled. 
There  are  allegations  in  the  bill,  which,  if 
conceded  to  be  true,  entitle  the  plaintiff  to 
relief,  and  the  demurrrer  concedes  them  to 
be  true,  for  the  purpose  of  the  question  it 
propounds  to  the  court,  whether  they  can 
entitle  the  plaintiff  to  any  relief? 

These  allegations  are,  Ist.  That  the 
plaintiff  is  entitled  to  other  credit  on  the 
second  bond,  over  and  above  the  sum  of 
$34  44,  overpaid  on  the  first  bond, 
253  *as  follows,  to  wit :  **8  bushels  of  seed 
oats,  3  barrels  of  Irish  seed  potatoes,  a 
lot  of  lumber,  and  other  articles,  which  the 
said  Duke  promised  to  credit  on  the  said 
second  bond,  but  has  failed  to  do  so;"  2dly. 
That  the  plaintiff,  having  fully  paid  off  and 
discharged  the  first  bond,  is  entitled  to  the 
possession  of  the  same,  but  the  said  Duke 
refuses  to  deliver  it  to  him ;  and,  3dly.  That 
the  object  of  the  said  Duke,  in  now  again, 
for  the  fourth  time,  attempting  to  sell  the 
said  land,  under  the  said  deed  of  trust,  *4s 
because,  at  the  depreciated  value  of  land  in 
this  State,  the  said  property  can  be  bought 
in  by  the  said  Duke,  or  by  some  of  his 
friends,  at  a  price  which  will  be  utterly  in- 
adequate to  its  value,  and  that  he  or  they 
will  purchase  the  same  for  about  one-third 
of  its  value." 

In  regard  to  the  first  of  these  allegations, 
there  can  be  no  doubt  but  that  it  is  im- 
proper in  a  trustee  to  make  a  sale  upder  a 
deed  of  trust,  executed  to  secure  the  pay- 
ment of  a  debt,  so  long  as  it  remains  uncer- 
tain what  amount  is  due  on  account  of  said 
debt.  And  if  it  be  uncertain  what  is  the 
amount  of  the  debt  due,  or  what  is  the 
amount  of  the  credits  properly  applicable 
thereto,  but  not  so  applied,  it  is  the  duty  of 
the  trustee,  before  makini?  the  sale,  to  as- 
certain the  amount  to  be  raised  by  the  sale, 
and  to  brin^  a  suit  in  chancery  to  procure 
a  settlement,  by  a  commissioner  for  that 
purpose,  if  necessary.  Or,  if  the  trustee  be 
about  to  make  the  sale,  without  performing 
that  duty,  the  debtor  may  himself  bring  a 


suit  in  chancery  for  such  a  settlement,  and 
in  the  the  meantime  to  enjoin  the  sale. 

The  bill  does  not  allege  a  refusal  or  failure, 
on  the  part  of  the  creditor,  to  give  any  other 
proper  credit  on  the  bonds,  than  the  credit 
here  claimed  for  seed  oats,  potatoes,  lumber, 
and  other  articles :  and,  in  regard  to  this 
credit,  the  claim  asserted  in  the  bill  is  very 
vague.  There  is  no  account  of  the  items  of 
the  claim  filed  with  the  bill,  and  none 

254  of  those  items  are  set  out  in  the  *bill, 
but  8  bushels  of  seed  oats,  and  3  bar- 
rels of  Irish  seed  potatoes;  The  remaining 
subject  of  the  claim  is,  **a  lot  of  lumber 
and  other  articles."  If  we  are  to  judge  of 
the  amount  or  value  of  the  lumber  and  other 
articles,  here  referred  to,  from  the  quantity 
and  character  of  the  items  specified,  the 
whole  claim  appears  to  be  comparatively 
small.  The  bill  does  not  allege  any  attempt 
by  the  plaintiff  to  have  a  settlement  of 
these  matters  with  Duke,  or  any  refusal  of 
Duke  to  settle  them.  On  the  contrary,  it 
alleges  that  he  promised  to  credit  them, 
but  has  failed  to  do  so.  Non  constat,  that 
he  was  not  willing  to  credit  them,  and  did 
not  intend  to  credit  them,  when  the  balance 
due  on  the  bonds  was  ready  to  be  settled, 
either  by  the  debtor  or  out  of  the  proceeds  of 
the  trust  sale  of  his  property.  The  pre- 
sumption is,  that  Hogan  knew  the  amount 
of  the  credit  which  he  claimed,  and  could 
easily  ascertain  the  balance  which  he 
owed,  and,  if  he  wished  to  prevent  the 
sale,  he  had  only  to  tender  the  amount  of 
that  balance  to  Duke.  But  he  made  no  such 
tender.  And  it  is  really  difficult  to  per- 
ceive any  just  ground  of  complaint  on  this 
score  that  he  has.  His  complaint  seems  to 
be  narrowed  down  to  this :  that  Duke  prom- 
ised to  credit  the  amount  due  for  the  oats, 
potatoes,  lumber  and  other  articles  on  the 
second  bond,  but  failed  to  do  so.  Such  is 
the  allegation  of  the  bill,  and,  if  it  makes 
out  any  case  at  all  for  equitable  relief  by  in- 
junction, it  barely  does  so.  And  now  let 
us  see  how  the  answer  treats  this  allega- 
tion. 

Duke,  in  his  answer,  says:  *'It  is  not  true 
that  the  complainant  is  entitled  to  a  credit 
upon  the  said  second  bond  for  the  price  of 
the  *  eight  bushels  of  seed  pats,  three  bush- 
els of  Irish  seed  potatoes,  a  lot  of  lumber, 
and  other  articles,'  as  stated  in  his  said 
bill;  nor  is  it  true  that  this  respondent 
ever  promised  to  credit  the  said  bond  there- 
for. This  claim  was  asserted  by  the  com- 
plainant    in     another    suit    between 

255  these  parties,  *hereinafter  alluded  to, 
and   still   pending   in  this  court,  and 

was  disallowed,  there  being  no  evidence  to 
sustain  it.  In  fact,  the  complainant  is  in- 
debted to  respondent  on  other  accounts  than 
on  account  of  said  bonds,  to  wit:  for  groc- 
eries, wood,  &c.,  to  an  amount  equal, 
within  a  few  dollars,  to  the  amount  due  him 
for  the  lumber,  potatoes  and  oats.  These 
small  accounts  between  them  were  utterly 
independent  of  the  transactions  for  the  land, 
and  were  never  understood  by  either  party 
to  have  any  connection  with  said  bonds." 
Here,  then,  is   a   positive  denial   in    the 
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answer  of  the  only  material  allegfations  of 
the  bill  on  this  subject,  and  there  is  not  a 
particle  of  proof  in  the  record  to  sustain 
these  allegations,  or  either  of  them. 

2dlj.  In  regard  to  the  alleg^ation  of  the 
bill,  that  Duke  refused  to  deliver  to  Hog^an 
the  first  bond,  which  has  been  duly  dis- 
charg^ed,  Duke,  in  his  answer,  says:  **It  is 
not  true  that  this  respondent  ever  refused 
to  deliver  to  said  complainant  the  first 
bond;  for,  as  before  stated,  he  has  never 
been  able  to  get  the  said  Hogan  to  a  settle- 
ment, nor  has  said  Hogan  ever  asked  him 
for  said  bond. ' '  There  is  not  a  particle  of 
proof  in  the  record  to  sustain  the  allegation 
of  the  bill  on  this  subject. 

3dly  and  lastly.  In  regard  to  the  allega- 
tion of  the  bill  that  it  is  the  complainant's 
object  to  have  the  land  sold  at  a  sacrifice, 
that  he  or  some  of  his  friends  may  purchase 
it  at  about  one-third  of  its  value ;  Duke,  in 
his  answer,  says,  he  **denies  that  he  has 
attempted  to  sell  the  said  land  under  said 
deed  of  trust  with  any  view  of  buying  it 
himself.  His  real  and  only  purpose  is  to  get 
his  money  due  him  by  said  Hogan  on  said 
bonds,  of  which  he  has  stood,  and  now 
stands,  sorely  in  need."  There  is  no  proof 
in  the  record  to  sustain  the  allegation  of 
the  bill  on  this  subject. 

In  TG^t6.  to  the  small  sum  of  four  dollars, 
which  the  evidence  introduced  by  Ho- 
256  gan  shows  was  assumed  to  *be  paid 
him  by  Duke  for  Bridgwater,  it  is 
outside  of  the  pleadings  in  the  cause,  and 
there  is  no  evidence  to  show  that  it  was 
agreed  by  Duke  to  credit  it  on  the  bond  of 
Hogan. 

Such  being  the  pleadings  and  the  proofs  in 
regard  to  the  only  grounds  of  equitable  re- 
lief relied  on  in  the  bill,  when  the  cause 
came  on  to  be  heard  on  the  bill,  answer, 
exhibits  and  proofs,  the  court  might,  with 
propriety,  have  wholly  dissolved  the  injunc- 
tion and  dismissed  the  bill :  and  this  court 
could  not  have  said,  on  an  appeal  from  such 
a  decree,  that  it  was  erroneous. 

Instead  of  doing  so,  however,  the  Circuit 
court  only  dissolved  the  injunction  so  far  as 
it.  conflicted  with  the  provisions  of  the  de- 
cree, which  the  court  proceeded  to  make  for 
the  sale  of  the  property  and  disposition  of 
the  proceeds  of  sale;  in  other  words, 
for  the  execution  of  the  trust  of  the  deed, 
under  the  superintendence  and  by  the  direc- 
tion of  the  court. 

It  was  perfectly  competent  for  the  court 
to  pursue  this  alternative  course;  and  it 
seemed  to  be  proper  in  this  case  to  do  so, 
for  the  reason,  if  no  other,  that  it  appeared 
from  the  evidence  that  the  trustee  named 
in  the  deed  was  ^'not  a  responsible  man, 
having  lately  taken  the  benefit  of  the  bank- 
rupt law."  Certainly  it  was  for  the  benefit 
of  Hogan  that  the  court  should  pursue  this 
course,  and  he  has  no  cause  to  complain  of 
it  unless  there  be  something  objectionable 
in  the  details  of  the  decree.  And  now  let 
us  see  whether  such  is  the  case  or  not. 

The  decree  directs  the  trustee  named  in 
the  deed,  after  having  first  given  bond  with 
approved   security  before   the  clerk   of  the 


court  in  the  penalty  of  two  thousand  dol- 
lars, payable  and  conditioned  according  to 
law,  to  make  sale  of  the  real  estate  speci- 
fied in  said  deed.  Thus  far  there  can  be 
nothing  objectionable,  and  there  is  no  ob- 
jection to  this  part  of  the  decree.  It  was 
proper   that    the    trustee  selected    by 

257  both  parties  should  ^execute  the  trust ; 
provided    he     would    give     security, 

which,  his  having  become  a  bankrupt,  made 
necessary,  and  provided  the  trust  was  exe- 
cuted under  the  supervision  of  the  court. 

The  decree  then  directs  the  sale  to  be 
made,  * 'after  advertisement  according  to" 
the  terms  of  the  deed,  '*for  cash  as  to  so 
much  as  may  be  necessary  to  defray  the 
usual  costs  and  expenses  of  said  sale  (in- 
cluding the  legal  commissions  of  the  trus- 
tee, and  the  usual  charges  of  an  auctioneer 
to  make  said  sale,  and  the  cost  of  advertis- 
incf  this  sale  and  a  former  sale  which  was 
enjoined  in  this  court  and  the  injunction 
subsequently  dissolved),  and  also  a  fee,  not 
exceeding  ten  dollars,  for  preparing  a  deed 
to  the  purchaser  of  said  real  estate,  and  the 
costs  of  stamping  the  same,  and  to  pay  the 
amount  claimed  to  be  due  to  the  said  Duke, 
on  account  of  the  bonds  specified  in  said 
deed  of  trust,  after  deducting  therefrom  the 
various  credits  specified  in  the  advertise- 
ment for  the  sale  of  said  property  which 
was  arrested  by  said  injunction ;  an  extract 
of  which  advertisement  is  filed  as  an  ex- 
hibit with  the  bill." 

I  can  see  nothing  objectionable  in  this 
part  of  the  decree.  The  advertisement 
should  of  course  be  according  to  the  terms 
of  the  deed ;  and  according  to  those  terms 
it  was  proper  to  require  so  much  of  the  pur- 
chase money  to  be  paid  in  cash  as  might 
*'be  necessary  to  satisfy  the  costs  and  ex- 
penses of  sale,  and  to  pay  so  much  as  might 
then  be  due  on  said  bonds,  or  either  of 
them."  This  is  all  which  this  part  of  the 
decree  requires.  It  is  objected  that  the 
** costs  and  expenses  of  said  sale"  are  to  in- 
clude, among  other  things,  ''the  usual 
charges  of  an  auctioneer  to  make  said  sale, 
and  the  cost  of  advertising,"  not  only  the 
sale  directed  by  the  decree,  but  **a  former 
sale  which  was  enjoined  in  this  court  and 
the  injunction  subsequently  dissolved. " 

It  is  said  that  the  charges  of  the  auction- 
eer ought  to  be  paid  \}y  the   trustee 

258  out  of  his  own  commission,  ^which  is 
allowed  him  for  selling  the  property 

and  other  services  in  executing  the  trust ; 
and  if  he  chooses  to  employ  an  auctioneer 
to  make  the  sale  for  him,  the  expense  thus 
incurred  is  on  his  own  account.  The  com- 
pensation allowed  by  law  to  a  trustee  is  for 
his  usual  and  proper  services.  A  trustee 
who  makes  a  sale  generally  employs  some- 
body to  cry  the  sale,  and  a  reasonable 
charge  for  that  service  has  always  been  al- 
lowed as  a  part  of  the  expenses  of  execut- 
ing the  trust.  An  auctioneer  in  a  city  has 
facilities  for  making  a  sale  which  others 
have  not,  and  more  is  generally  realized  to 
the  owner  of  the  property  by  employing 
an  auctioneer  to  sell  it,  than  the  amount 
of  the  usual  charge  for  doing  so.     I  believe 
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the  invariable  practice  has  been  to  allow 
the  usual  and  reasonable  charge  of  an  auc- 
tioneer in  such  cases,  as  part  of  the  ex- 
penses of  executing  the  trust.  The  service 
of  the  auctioneer  not  being  considered  as 
embraced  in  the  usual  and  proper  services 
of  the  trustee  for  which  his  legal  commis- 
sion is  allowed  him.  Of  course  the  court 
will  take  care  not  to^make  an  unreasonable 
allowance  on  account  of  the  service  of  the 
auctioneer.  The  amount  to  be  allowed  is 
not  fixed  by  the  decree.  The  cost  of  adver- 
tising the  sale  under  the  decree  is  a  proper 
charge ;  and  so  also  is  the  cost  of  advertis- 
ing a  former  sale  which  was  enjoined  and 
the  injunction  subsequently  dissolved. 
Besides  the  costs  and  expenses  of  sale, 
which  are  all  specially  enumerated  and  seem 
to  be  unobjectionable,  the  cash  payment  of 
the  proceeds  of  sale  is  required  to  be  suffi- 
cient ^'to  pay  the  amount  claimed  to  be  due 
to  the  said  Duke  on  account  of  the  bonds 
specified  in  said  deed,  after  deducting  there- 
from the  various  credits  specified  in  the  ad- 
vertisement for  the  sale  of  said  property 
which  was  arrested  by  said  injunction ;  an 
extract  of  which  advertisement  is  filed  as  an 
exhibit  with  the  bill."  These  credits  thus 
specified  were  $800  on   the  23rd  of  March, 

1867,  $150  on  the  23rd  of  April,  1867, 
259      and  $150  *on    the  23rd  of   May,    1867, 

being  all  the  credits  claimed  by  Ho- 
gan,  except  the  credit  claimed  for  oats, 
potatoes,  lumber  and  other  articles,  which 
credit  was  denied  by  the  answer  and  not  sus- 
tained by  any  evidence  as  aforesaid.  And 
the  amount  of  the  two  bonds  subject  only  to 
these  credits  specified  in  the  advertisement 
being  the  amount  then  due  on  account  of  the 
trust  debt  according  to  the  pleadings  and 
proofs  in  the  cause,  it  was  required  by  the 
terms  of  the  deed  of  trust  that  that  amount 
should  be  provided  for  in  the  cash  payment 
to  be  made  by  the  purchaser  at  the  sale. 
There  was  no  uncertainty  as  to  the  amount 
of  the  cash  payment  to  be  so  made.  It  could 
be  made  certain  by  a  simple  statement  from 
materials  furnished  by  the  decree.  Still  less 
was  there  any  uncertainty  as  to  the  amount 
necessary  to  be  paid  to  prevent  any  sale  at 
all  under  the  trust  deed  or  under  the  decree. 
That  amount  was  the  balance  due  on  the 
trust  debt,  and  expenses  already  incurred  in 
the  part  execution  of  the  trust.  The  debtor 
Hogan  had  a  right  to  pay  that  amount  and 
prevent  a  sale  at  any  time  before  it  was 
made,  and  thus  avoid  any  further  expense. 
The  decree  did  not  expressly  recognize  this 
right,  but  that  was  unnecessary,  as  the 
right  clearly  existed,  independently  of  the 
decree.  The  debtor  made  no  tender  of  the 
debt  or  offer  to  pay  it. 

As  to  the  residue  of  the  said  proceeds  of 
sale,  the  decree  directs  that  *Hhe  same  shall 
be  made  upon  such  terms  as  the  said  Hogan 
may  prescribe;  and  in  default  of  such  di- 
rection, the  said  trustee,  or  other  person 
executing  the  decree,  may  think  just  and 
reasonable;  all  such  credit  payments  to  be 
properly  secured  by  a  lien  on  said  prop- 
erty." This  part  of  the  decree  is  in  strict 
conformity  with  the  deed,  and  no  objection 
is  made  to  it. 


^^Out  of  the  cash   payment"  the   decree 

provides     that     ^^the      said     trustee,      or 

other    preson    executing    the   decree, 

260  *shall  be  authorized  to  pay  the  said 
commissioner's  and  usual  auction- 
eer's and  advertising  charges  above  named, 
and  the  said  charges  for  preparing  and 
stamping  the  deed  to  the  purchaser,  and 
also  to  pay  to  the  said  Duke  the  sum  of 
nine  hundred  dollars,  on  account  of  the 
amount  claimed  by  him  to  be  due  on  the 
bonds  secured  by  said  deed,  it  appearing 
manifest  to  the  court  that  he  is  certainly 
entitled  to  receive  at  least  that  sum  on  ac- 
count thereof.  The  residue  of  said  cash 
payment  the  said  trustee,  or  other  person 
acting,  shall  deposit  in  one  of  the  banks  of 
this  city  to  the  credit  of  this  cause,  and 
file  a  certificate  of  such  deposit  with  the 
clerk,  and  shall  make  report,"  Ac. 

This  portion  of  the  decree  is  objected  to, 
because  it  directs  a  sum  of  money  to  be  paid 
to  Duke  out  of  the  cash  payment  of  the  pro- 
ceeds of  sale  before  it  is  ascertained  pre- 
cisely what  will  be  due  to  him,  whidh  can 
only  be  ascertained  by  the  settlement  in  the 
latter  part  of  the  decree  directed  to  be  made 
of  other  matters  of  account  between  Hogan 
and  Duke,  independent  of  the  said  bonds. 
And  the  question  is  asked.  How  did  the 
court  arrive  at  the  sum  of  nine  hundred  dol- 
lars as  the  proper  sum  to  be  paid  to  Duke 
out  of  the  cash  payment? 

The  court  did  not  say,  and  did  not  intend 
to  say,  that  $900  was  the  precise  balance 
which  would  be  due  by  Hogan  to  Duke  on 
account  of  the  bonds,  but  only  that  at  least 
as  much  as  that  amount  would  be  due,  even 
after  deducting  any  balance  which  might 
be  found  due  by  Duke  to  Hogan  on  the  set- 
tlement of  the  account  directed  to  be  settled 
in  the  latter  part  of  the  decree.  This  esti- 
mate of  $900  leaves  two  or  three  hundred 
dollars  of  the  cash  payment  to  meet  the 
possible  balance  due  to  Hogan  on  that  ac- 
count. I  think  this  was  an  ample  provision 
for  such  a  contingency.  But  if  no  provi- 
sion at  all  had  been  made  for  it,  Hogan 
would  have   had   no  good  ground  of 

261  complaint  on   that  score,  *since,  ac- 
cording to  the  pleadings  and  the  proofs 

in  the  cause,  he  is  entitled  to  no  credit  on 
that  account.  This  portion  of  the  decree, 
therefore,  is  for  the  benefit,  and  not  to  the 
preiudiceof,  Hogan. 

The  decree  then  provides,  that  in  case 
White,  the  trustee,  shall  not  give  the  secu- 
rity required  by  the  decree,  and  proceed  to 
act  under  the  same  within  ten  days  from 
its  date,  the  sheriff  of  the  county,  who  is 
appointed  a  commissioner  for  the  purpose, 
shall  proceed  to  make  the  sale  therein  di- 
rected, and  in  all  respects  act  in  the  prem- 
ises in  the  place  and  stead  of  said  White, 
trustee,  in  the  same  manner  and  to  the  same 
extent  as  thereinbefore  directed.  This 
portion  of  the  decree  is  not  objected,  to,  and 
seems  to  be  unobjectionable. 

Then  the  court  decrees  '^that  one  of  the 
commissioners  take  an  account  of  any  mat- 
ters of  indebtedness  existing  between  the 
plaintiff,  Hogan,  and  the  defendant,  Duke, 
which  are  referred   to  in  the  pleading^  in 
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this  cause,  independent  of  the  said  bonds, 
so  as  to  ascertain  whether  the  said  Duke  be 
indebted  to  the  said  Hogan  on  account  of 
said  matters,  and  the  amount  of  such  in- 
debtedness, if  any;  and  shall  enquire 
whether  said  other  matters  have,  by  any 
agreement  between  the  said  parties  or 
otherwise,  any  connexion  with  the  said 
bond  specified  in  said  deed ;  and  shall  also 
state  an  account,  showing  what  may  appear 
to  be  due  to  the  said  Duke  on  said  bonds, 
after  the  payment  to  him  of  the  said  sum  of 
f900,"  as  therein  before  directed;  **all 
which  accounts  and  enquiries  the  said  com- 
missioner shall  state  and  make  report  to  the 
court,"  Ac. 

No  objection  is  made  to  this  portion  of 
the  decree ;  but  it  is  contended  by  the  coun- 
sel of  Hogan  that  the  accounts  thereby 
directed  should  be  taken  before  any  sale  of 
the  property  is  made,  and  not  after  such  sale. 
The  answer  to  this  view  has  already,  in 
effect,  been  made,  that  there  is  nothing-  in 
the  pleadings  and  proofs  which  requires  a 
settlement  of  these  accounts;  and  the 

262  ^portion   of  the  decree   which   directs 
such  a  settlement,    even  though  it  be 

made  after  the  sale,  is  for  the  benefit,  and 
not  to  the  prejudice  of,  Hogan. 

The  decree  concludes  by  reserving,  until 
the  coming  in  of  the  report,  all  questions 
in  the  cause  not  covered  by  the  decree. 

Before  I  close  my  opinion  in  this  case,  I 
suppose  I  ought  to  notice  what  was  said  in 
the  argument  as  to  the  said  bonds  being 
payable  in  gold.  One  of  the  counsel  of  Ho- 
g-an  argued  that  the  bonds  were  probably 
not  so  payable ;  and  that,  for  that  reason, 
the  one  which  has  been  discharged  has  not 
been  surrendered,  and  they  were  not  exhib- 
ited with  the  answer  nor  filed  in  the  cause 
by  Duke.  I  do  not  think  there  is  any  just 
foundation  for  this  argument.  The  deed 
of  trust  speaks  a  plain  language  on  this 
subject.  It  states  that  the  two  bonds  are 
^< payable  in  gold  coin,  as  follows,  to  wit: 
one  bond  payable  in  gold  on  the  1st  day  of 
March,  1867;  one  other  bond  payable  in 
gold  on  the  1st  day  of  March,  1868."  It  is 
not  pretended  that  there  was  any  fraud  in 
procuring  this  deed,  or  any  mistake  in  its 
execution ;  nor  is  there  any  complaint  made 
of  it  in  the  bill  in  this  respect.  On  the  con- 
trary, the  bill  alleges  that  the  first  payment 
of  ^,000,  for  the  land  bought  by  Hogan  of 
Duke,  was  made  in  gold ;  though  the  answer 
denies  that  the  said  payment  was  made  in 
gold,  and  avers  that  it  was  made  in  United 
States  currency.  But  the  answer  avers  that 
the  two  bonds  for  the  deferred  payments 
were  payable  in  gold :  and  the  deed  of  trust 
executed  and  acknowledged  by  Hogan  fully 
sustains  the  answer  in  this  respect.  It 
seems,  therefore,  that  these  bonds  are  pay- 
able in  gold;  and  that  payment  in  gold 
might  have  been  exacted  by  the  creditor. 
Instead  of  that,  however,  he  has  received 
in  currency  all  the  payments  which  have 
been  made  on  account  of  the  purchase 
money  of  the  lan4,  and  expects  to  receive, 
and  is  willing  to  receive  in  currency, 

263  the  balance  due  him  on  that  ^account, 


as  his  counsel  announced  in  the  argu- 
ment. If  the  decree  had  expressly  directed 
the  balance  to  be  paid  in  gold,  I  do  not  see 
how  it  could  have  been  considered  erroneous 
on  that  ground.  But  it  says  nothing  about 
gold,  and  all  other  payments  having  been 
made  and  received  in  currency,  the  mani- 
fest intention  of  the  creditor  was  to  receive 
the  balance  in  currency.  In  this  view  of 
the  case,  the  decree  is  palpably  for  the  ben- 
efit of  Hogan. 

At  all  events,  I  see  no  error  in  it  to   his 
prejudice,  and  am  for  affirming  it. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


264      'Southern  Express  Co.  v.   McVeigh. 

January  Term,  1871,  Richmond. 
JOTNBB,  J.,  absent,  sick. 

I.  Coamon  Carrier— BuMch  of  Implied  Doty— Action 

on  the  Coee.— An  action  on  the  case  lies  against  a 
party  who  has  a  public  employment— as  a  common 
carrier  or  other  bailee— for  a  breach  of  duty  which 
the  law  implies  from  his  employment  or  general 
relation. 
a.  Same— Brooch  of  Bxpreso  Duty- Action  on  the  Cmwt* 
—When  there  is  a  public  employment,  from  which 
arises  a  common  law  duty,  an  action  may  be 
brought  in  tort,  althoagh  the  breach  of  duty 
assiflrned  is  the  doing  or  not  doing  something  con- 
trary to  an  agreement  made  in  the  course  of  such 
employment,  by  the  party  on  whom  such  general 
duty  is  imposed. 

3.  Some— Some— Declaration.— Though  the  declara- 
tion does  not  allege  that  the  defendants  are  com* 
mon  carriers,  yet,  if  the  facts  set  out  constitute 
them  such  in  law,  it  is  sufficient  to  sustain  the 
action  against  them  as  common  carriers. 

4.  Some— Express  Company— Liability.— An  express 
company  is  to  be  regarded  as  a  common  carrier, 
and  its  respouRiblUties  for  the  safe  deli  very  of  the 

•Breach  of  Express  Duty— Action  on  the  Case.— In 
FerriU  v.  Brewis.  SSOratt  767,  the  court  said:  "In 
determining  the  character  of  the  Arst  count  in  the 
declaration  here,  it  is  proper  to  bear  in  mind  there 
is  a  class  of  cases  (among  them  that  of  bailment)  in 
which  the  foundation  of  the  action  springs  out  of 
the  privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach  or 
aon-performance  is  indifferently  in  assumpsit,  or  in 
case  upon  tort  Boorman  v.  Brown,  8  Adol.  &  Ellis 
SS5;  Southern  Express  Co.  v.  McVeigh,  90  Gratt  864. 

"In  all  these  cases  the  contract  is  of  course  referred 
to  to  ascertain  the  rights  of  the  parties  and  the  meas- 
ure of  redress:  but  the  wrongful  act  of  the  defend- 
ant is  relied  upon  as  the  gravamen  of  the  action. 
This  is  peculiarly  true  with  regard  to  attorneys, 
surgeons,  carriers  and  the  like.  The  principle  is, 
however,  not  confined  to  employments  of  a  public 
character,  but  to  all  bailees,  whether  public  or  pri- 
vate. In  cases  of  mere  gratuitous  bailment  as  no 
consideration  is  paid,  it  has  been  generally  consid- 
ered that  an  action  ex  delicto  is  peculiarly  appropri- 
ate.** See  also,  principal  case  cited,  as  to  this  i)o1nt 
in  Spence  v.  Norfolk,  etc.,  R.  R.  Co.,  08  Va.  116,  82  S. 
E.  Rep.  815. 
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property  entrusted  to  it  is  the  same  as  that  of  the 

carrier. 
8.  Suae— Action  on  Case— Declaration -What  It  Most 

Allege.— Thonffh  the  declaration  in  case  does  not 
allec'e  the  duty  of  the  defendants  as  common  car- 
riers to  carry  the  roods,  and  the  breach  of  that 
duty,  if  it  avers  facts  from  which  the  law  infers 
the  duty,  and  that  the  defendants,  not  regarding 
their  said  duty,  &c.,  and  assigns  the  breach,  that 

is  sufficient. 

6.  Same— What  Necesaary  to  Liability.— To  subject  a 
party  to  the  responsibility  of  a  carrier  for  goods 
lost,  it  must  appear  that  he  received  the  goods,  and 
that  they  were  delivered  to  and  received  by  him 
as  a  carrier. 

7.  Same— What  Amounts  to  Delivery.— V,  owner  of 
certain  goods  about  to  arrive  at  the  depot  of  a 
railroad  in  Charlotte,  N.  C.  wishes  them  to  be 
carried  from  thence  to  Richmond,  Va.,  and  an 
express  company,  by  their  agent  at  Charlotte, 
undertakes  to  remove  and  deposit  said  goods  in 
their  warehouse  as  soon  as  possible  on  the  arrival 
of  the  goods  at  the  depot  in  Charlotte,  and  to  carry 
them  from  Charlotte  to  Richmond  within  a  rea- 
sonable time,  for  a  reward  paid.    The  goods 

265      arrive  at  the  depot,  and  *the  express  company 
has  notice  of  their  arrivaL    This  is  a  delivery 
to  the  express  company  as  carriers. 

8.  Express  Companies— When  Liable  as  Carriers.— 
When  goods  are  delivered  to  parties  to  be  for- 
warded and  transported,  and  these  parties  are 
expressmen,  and  receive  compensation  for 
forwarding  and  transporting,  the  goods  are  in 
their  custody  as  carriers. 

9.  **Porwarders"— LlaMiity  for  PIre.— If  goods  are 
under  the  control  of  parties  as  forwarders  and  not 
as  common  carriers,  and  are  consumed  by  acci- 
dental fire  in  a  warehouse,  without  any  fault  or 
negligence  on  their  part,  they  are  not  liable; 

*  unless  they  had  expressly  agreed  for  compensa- 
tion paid,  to  insure  them,  and  had  failed  to  do  it 

In  December,  1866,  Wm.  N.  McVeigh  in- 
stituted an  action  in  the  Circuit  court  of 
Richmond  aficainst  the  Southern  Express 
Company.  Thie  declaration  contained  four 
counts.  The  first  count  set  out  that  the 
defendants  were  a  corporation  doing  busi- 
ness in  the  States  of  Georgia,  North  Caro- 
lina and  Virginia.  That  they  were  common 
carriers,  and  were  engaged  in  carrying 
goods  and  merchandise,  for  hire,  to  and 
from  places  within  said  States,  and  par- 
ticularly from  the  town  of  Charlotte,  in 
North  Carolina,  to  the  city  of  Richmond,  in 
Virginia.  And  that,  on  the  25th  of  Novem- 
ber, 1864,  the  plaintiff  was  desirous  of  for- 
warding and  having  conveyed  from  the  said 
town  of  Charlotte,  to  the  city  of  Richmond, 
certain  goods,  viz:  &c.,  of  the  value  of 
$200,000.  And  that  on  the  said  24th  of  No- 
vember the  plaintiff  delivered  to  the  de- 
fendants, they  being  common  carriers,  at 
a  certain  place  in  the  town  of  Charlotte, 
being  the  place  nsed  by  them  in  the  way  of 
their  business  as  common  carriers,  for  the 
receipt  of  parcels  and  goods  to  be  by  them 
carried  and  conveyed  as  such  common  car- 
riers, the  said  goods  and  merchandise,  to 
be  by  the  defendants  carried  and  conveyed 
from  the  town  of  Charlotte  to  the  city  of 
Richmond,  to  be  delivered  by   the   defend- 


ants for  the  plaintiff,  for  certain  reward  to 

the   defendants.     Yet   the  said  defendants, 

not  i^egarding,  &c. ,  did  not  take  proper 

266  care  of  *the  same,  but   took  such  bad 
care  of  them   that  the  goods  were  de- 
stroyed by  fire  at  Charlotte. 

The  second  count  sets  out  that  on  the  25th 
of  November,  1864,  at  the  town  of  Charlotte, 
the  plaintiff  caused  to  be  delivered  to  the 
defendant  certain  goods,  viz :  &c. ,  of  the 
value  of  $200,000,  to  be  taken  care  of  and 
safely  carried  and  conveyed  by  them  from 
Charlotte  to  Richmond,  and  at  Richmond  to 
be  safely  delivered  by  the  defendants  for 
the  plaintiff,  within  a  reasonable  time  then 
next  following,  for  certain  hire  and  reward: 
and  although  the  defendants  accepted  the 
said  goods  for  the  purpose  aforesaid,  and 
undertook  the  carriage,  conveyance  and 
delivery  as  aforesaid,  within  such  reason- 
able time;  and,  though  such  reasonable 
time  hath  long  since  elapsed,  yet  the  de- 
fendants, not  regarding  their  duty,  Ac, 
but  contriving,  &c.,  did  net  nor  would, 
within  such  reasonable  time,  or  at  any  time 
afterwards,  take  care  of  or  safely  carry  the 
said  goods  from  Charlotte  to  Richmond,  nor 
deliver  the  same  at  Richmond  for  the  plain- 
tiff;  but  had  neglected  and  refused  so  to  do; 
and  by  reason  of  the  negligence  and  im- 
proper conduct  of  the  defendants,  the  goods 
were  not  delivered  to  or  for  the  plaintiff  at 
Richmond  or  elsewhere,  and  are  wholly  lost 
to  the  plaintiff  at  the  said  town  of  Charlotte. 

The  third  count  sets  out,  that  on  the  25th 
of  November,  1864,  at  the  town  of  Charlotte, 
the  plaintiff  did  present  to  the  defendants  a 
list  in  writing  of  certain  goods  then  about 
to  arrive  at  the  depot  of  the  Charlotte  and 
South  Carolina  Railroad  Company,  in  the 
town  of  Charlotte,  to  wit:  Ac,  of  the  value 
of  $200,000,  which  the  plaintiff  was  desirous 
to  have  conveyed  and  carried  to  Richmond 
and  delivered  to  the  plaintiff;  and  the  de- 
fendants did  then  and  there  undertake  to 
remove  and  deposit  said  goods  in  their 
warehouse  as  soon  as  possible  on  arrival  of 
the  goods  at  the  town  of  Charlotte,  to 

267  wit:  at  the  said  depot,    and  to  ^^carry 
them    from    Charlotte    to    Richmond 

within  a  reasonable  time,  for  certain  hire 
and  reward  to  the  defendants.  And  the 
plaintiff,  on  the  25th  of  November,  1864,  at 
Charlotte,  did  pay  to  the  defendants  the 
sum  demanded  by  them  of  him  as  reward 
for  freight  and  insurance  of  said  goods,  to 
wit :  the  sum  of  $5,623  50,  and  the  defend- 
ants then  and  there  did  give  a  receipt  in 
writing  for  said  money  received  for  freight 
and  insurance.  And  the  plaintiff  avers 
that  the  said  goods  afterwards,  viz :  on  the 
26th  of  November,  1864,  arrived  in  Charlotte, 
viz :  at  the  depot  of  the  Charlotte  and  South 
Carolina  Railroad  Company,  therein  situate, 
and  were  ready  for  removal  by  the  defend- 
ants, and  that  the  defendants  had  due  notice 
of  the  same.  Yet  the  defendants,  not  re- 
garding their  duty  in  that  behalf,  but  con- 
triving, &c.,  did  not  nor  would,  on  the 
arrival  of  the  goods  at  Charlotte,  nor  at  any 
time  afterwards,  remove  said  goods  from 
the    said    depot    and  deposite  the  same  in 
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their  warehouse  and  carry  them  to  Rich- 
mond, and  there  deliver  the  same  to  the 
plaintiff,  but  wholly  neglected  and  refused 
so  to  do.  And  by  means  of  the  negligence 
and  improper  conduct  of  the  defendants,  the 
said  goods  have  not  been  delivered  to  or  for 
the  plaintiff  at  Richmond  or  elsewhere,  and 
are  wholly  lost  to  the  plaintiff. 

The  fourth  count  sets  out  that  on  the  25th 
of  November,  1864,  the  defendants  were  ex- 
pressmen and  forwarders  of  goods,  engaged 
in  the  business  of  receiving  and  forwarding, 
for  those  who  might  offer  them,  for  a  re- 
ward, goods  and  merchandise,  and  the  like, 
from  Charlotte  to  Richmond,  and  the  course 
and  usage  of  their  business  was,  when  re- 
quested by  their  owners,  to  receive  such 
things  destined  for  Richmond  of  the  Char- 
lotte and  South  Carolina  Railroad  Company 
at  their  depot  in  Charlotte,  and  forward  the 
same  to  Richmond,  storing  them  in  their 
warehouse  in  the  town  of  Charlotte  un- 
til   they    could     be    sent    off,    when 

268  *there  was  delay  in   sending  them  off 
by  the  railroads  connecting  Charlotte 

and  Richmond,  in  cars  of  the  said  railroad, 
the  use  of  which  for  that  purpose  was  al- 
lowed to  the  defendants  by  agreement  be- 
tween them  and  the  said  railroad  companies, 
the  defendants  receiving  of  the  snippers 
entire  cost  and  charges  of  such  transporta- 
tion from  Charlotte  to  Richmond,  so  that 
the  latter  had  nothing  to  pay  for  the  same 
to  the  said  railroad  companies;  and  also 
receiving,  when  agreed  on,  of  the  shippers, 
in  addition  to  the  charge  of  transportation, 
a  price  for  insurance  of  the  articles  shipped 
against  loss  or  damage  arising  from  the 
dangers  of  railroad  transportation,  fire,  &c. 
The  contract  for  receiving,  storing  and 
carrying  the  goods,  and  the  arrival  of  the 
goods  at  the  railroad  depot  in  Charlotte,  is 
set  out  as  in  the  third  count,  except  that  it 
charges  that  the  defendants  undertook  to 
insure  the  goods  against  damage  by  fire, 
&c.,  for  a  reward;  and  it  avers  that  the 
plaintiff  had  given  orders  to  the  railroad 
company  to  deliver  the  goods  to  the  defend- 
ants when  they  might  demand  the  same. 
And  the  conclusion  of  the  count  is  the 
same,  except  that  it  avers  that  the  goods 
were  lost  at  Charlotte  by  a  fire,  which  con- 
sumed them  in  the  warehouse  of  the  Char- 
lotte and  South  Carolina  Railroad  Company. 

The  defendants  appeared  and  demurred 
generally  to  the  declaration  and  each  count 
thereof ;  but  the  demurrer  was  overruled  by 
the  court.  They  then  pleaded  not  guilty, 
and  it  was  agreed  by  the  parties  by  their 
counsel,  that  the  defendants  might  give  in 
evidence  any  matter  under  the  plea  of  not 
guilty,  that  might  be  given  in  under  any 
proper  special  plea  if  filed. 

On  the  trial  the  defendants  took  two  ex- 
ceptions to  rulings  of  the  court.  The  first 
need  not  be  noticed.  The  second  was  to 
the  refusal  of  the  court  to  give  certain  in- 
structions asked  for  by  the  defendants, 

269  and     the    *giving    of    others.      The 
statement  of  the  evidence  in  the  bill 

of  exceptions  shewed  the  relevancy  of  the 
instructions  asked,  and  those  given ;  and  it 


need  not  be  set  out.  The  instructions  asked 
by  the  defendants  are : 

That  in  order  to  find  a  verdict  against 
the  defendants  as  common  carriers,  the  jury 
must  be  satisfied  that  the  defendants  re- 
ceived the  goods,  for  the  loss  of  which  they 
are  charged,  and  that  they  were  delivered 
to  and  received  by  them  as  carriers,  to  be 
transported  for  the  plaintiff. 

If,  from  the  evidence,  the  jury  shall  be- 
lieve that  the  goods  of  the  plaintiff  were 
under  the  control  of  the  defendants  as  for- 
warders and  not  as  carriers,  and  were  con- 
sumed by  accidental  fire  in  a  warehouse, 
without  fault  or  negligence  by  the  defend- 
ants, then  the  defendants  are  not  liable. 

The  plaintiff  also  asked  for  instructions, 
but  it  IS  not  necessary  to  give  them.  The 
court  refused  to  give  any  of  the  instructions 
as  asked,  and  gave  the  following: 

1.  That  in  order  to  find  a  verdict  against 
the  defendants  as  common  carriers,  the  jury 
must  be  satisfied  that  the  defendants  re- 
ceived the  goods  for  the  loss  of  which  they 
are  charged,  and  that  they  were  delivered 
to  and  received  by  them  as  carriers,  to  be 
transported  for  the  plaintiff.  But  if  the 
jury  believe  that  the  defendants,  through 
their  agent  at  Charlotte,  N.  C,  agreed  with 
the  plaintiff,  on  the  arrival  of  the  goods 
there,  to  take  charge  of  them  and  to  carry 
them  to  Richmond  ft>r  hire,  then  they  are 
liable,  if  in  any  reasonable  time  after  the 
same  reached  Charlotte,  and  they  had  notice 
thereof,  they  failed  to  take  charge  of  the 
said  goods,  and  they  were  lost  by  reason 
thereof.  If  the  jury  believe  the  defendants 
were  an  express  company  following  the 
business  of  carrying  goods  for  hire  or  re- 
ward from  Charlotte,  N.  C. ,  and  points 

270      south  of  *it,    to  Richmond,    Va.,  the 
goods  of  such  as  chose  to  employ  them, 
they  were  common  carriers. 

2.  To  entitle  the  plaintiff  to  recover  of 
the  defendants  as  forwarders,  and  not  as 
common  carriers,  the  jury  must  be  satisfied 
from  the  evidence  that  the  defendants  con- 
tracted to  lake  his  goods  from  the  railroad 
depot  and  forward  them  to  Richmond,  and 
that  compensation  was  received  for  for- 
warding said  goods,  and  that  the  defend- 
ants negligently  failed  to  forward  the  same, 
whereby  they  were  lost  to  the  plaintiff.  But 
if  the  jury  shall  believe  that  the  defendants, 
at  the  time  they  agreed  to  forward  said 
goods,  were  expressmen,  and  when  they 
agreed  to  forward  said  goods,  also  agreed 
to  transport  them  to  Richmond,  and  received 
compensation  therefor,  then  they  are  liable 
as  common  carriers. 

3.  But  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendants  made  no  agree- 
ment for  the  immediate  transportation  of 
the  goods  of  the  plaintiff,  but  agreed  to 
forward  them  as  soon  as  they  conveniently 
could  by  the  railroad,  and  before  they  could 
conveniently  forward  them  they  were  con- 
sumed by  an  accidental  fire,  not  attributable 
to  the  negligence  of  the  defendants,  then 
the  defendants  are  not  liable. 

4.  If,  from  the  evidence,  the  jury  shall 
believe  that  the  goods  of  the   plaintiff  were 
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under  the  control  of  the  defendants  as  for- 
warders, and  not  as  common  carriers,  and 
were  consumed  by  accidental  fire  in  a  ware- 
house, without  any  fault  or  negligence  of 
the  defendants,  then  the  defendants  are  not 
liable. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  four  thousand 
three  hundred  and  thirty  dollars  and  six 
cents,  with  interest  from  the  8th  of  January, 
1865,  until  paid.  The  defendants  thereupon 
moved  the  court  for  a  new  trial ;  but,  upon 
the  plaintiff  consenting  to  reduce  the  ver- 
dict to  three  thousand  six  hundred  and 

271  twenty-six    dollars    and    *ninety-two 
cents,  the  motion  was  overruled,  and 

judgment  was  rendered  for  the  latter 
amount,  with  interest.  And  the  defendants 
applied  to  this  court  for  a  supersedeas  to 
this  judgment ;  which  was  awarded. 

Wells  and  Lyons,  for  the  appellants. 

The  plaintiffs  in  error  insist  that  each 
and  every  of  the  counts,  excepting  the  first, 
is  a  count  in  assumpsit,  an  action  ex  con- 
tractu, counting  upon  a  breach  of  contract, 
implied  from  the  undertaking,  and  that  in- 
cluding in  the  declaration  any  one  of  the 
last  three  counts,  with  the  first,  was  a  mis- 
joinder, good  ground  for  demurrer,  and 
made  the  whole  pleading  defective. 

I.  If  a  declaration  contain  different 
counts,  some  of  them  sounding  in  contract 
and  some  in  tort,  there  is  a  fatal  misjoinder, 
for  which  the  declaration  will  be  held  bad 
on  demurrer.  Nimocks  v.  Inks,  17  Ohio  R. 
5%;  Noble's  Adm'r  v.  Layley,  50  Penn.  R. 
281 ;  Stevens  v.  Hurlburt  Bank,  31  Conn. 
R.  146 ;  Bderlin  v.  Judge,  36  Missouri  R.  350. 
See  also  Copeland  v.  Flowers,  21  Alab.  R. 
472 ;  Crenshaw  v.  Moore,  10  Georgia  R.  384 ; 
1  Chitty  PI.  200-1 ;  Creel  v.  Brown,  1  Rob. 
R.  265.  This  proposition  is,  however,  so 
universally  conceded  and  elementary  in  its 
character  as  not  to  need  citation  of  author- 
ities. If  either  of  the  counts  are  in  as- 
sumpsit, the  judgment  must  be  reversed. 

II.  The  second  count  is  in  assumpsit,  be- 
cause it  counts  upon  the  breach  of  contract 
implied  from  the  undertaking,  and  does  not 
rely  upon  a  breach  of  duty  resulting  from 
the  relation. 

**The  real  test  by  which  to  determine 
whether  a  count  is  in  case  or  assumpsit  is,^ 
does  it  count  upon  the  defendant's  undertak-' 
ing  or  upon  the  obligation  which  results 
from  the  relation."  Wilkinson  v.  Moseley, 
18  Alab.  R.  288.  A  count  charged  that 
the  plaintiff  delivered  to  the  defendant 
property  to  be  taken  care  of,  which  the 
latter  agreed  to  take  care  of  and  rede- 

272  liver.     The  *court  held   that  this  was 
to  be  considered  a  count  in  assumpsit. 

Corbett  v.  Packingham,  6  Barn,  and  Cress. 
268-274;  also,  9  Dow.  and  Ry.  265. 

The  third  and  fourth  counts  of  a  declara- 
tion set  forth  promises  of  the  defendant  not 
connected  with  any  common  law  duty  aris- 
ing from  the  relation.  The  last  count  was 
in  trover,  declaration  was  held  bad  for 
misjoinder.     Courtenay  v.    Earle,    1   Eng. 


I^aw  and  Eq.  R.  333 ;  4  American  Law  Regt. 
1855-6,  p.  769. 

A  declaration  contained  two  counts,  one 
in  trespass,  *^for  putting  filthy  substances 
in  a  quart  of  rum,  whereby  it  was  rendered 
valueless,"  the  other  in  case,  ^*for  putting 
noxious  substances  in  a  quart  of  rum,  in- 
tending to  cause  the  plaintiff  to  drink 
thereof, ' '  which  he  did,  and  was  made  sick. 
Held,  that  the  causes  of  action  were  differ- 
ent, could  not  be  joined,  and  that  the  mis- 
joinder was  fatal  on  writ  of  error.  Boerum 
V.  Taylor,  19  Conn,  R.  122. 

An  inspection  of  the  form  of  a  count  in 
assumpsit  against  a  carrier,  and  one  in 
case,  will  show  that  this  count  is  clearly 
in  assumpsit,  and  not  in  case.  The  char- 
acteristic of  the  count  in  case  is,  that  it 
charges  that  the  defendants  were  common 
carriers,  that  they  received  the  goods  as 
such,  to  be  safely  carried  for  reward,  but, 
disregarding  their  duty  as  such  common 
carriers,  they  did  not  safely  deliver  them. 
See  2  Chitty's  PI.,  652.  The  feature  which 
identifies  the  count  in  assumpsit  is,  that 
being  a  carrier  he  received  the  goods,  and 
for  a  reasonable  reward  undertook  to  safely 
carry  them.     2  Chitty 's  PI.,  356. 

The  second  count  does  not,  like  the  first, 
rely  upon  the  duty  imposed  by  law,  and 
charge  a  violation  of  that  duty ;  but  it  sets 
out  the  contract,  and  alleges  nothing  bnt  a 
violation  of  it  bv  the  plaintiffs  in  error. 
The  language  is,  ^^they  accepted  the  goods, 
and  undertook  the  carriage."  ♦  *  ♦  * 
**Yet,  not  regarding  their  duty  in  that  be- 
half, did  not  securely  carry."  If  a 
273  *count  be  for  nonfeasance  and  breach 
of  contract,  and  is  substantialW  in 
assumpsit,  though  it  omit  the  words,  ''un- 
dertook and  promised,"  yet  it  will  be  con- 
sidered as  ^amed  in  assumpsit,  and  if 
joined  with  other  counts  for  torts,  the  mis- 
joinder will  invalidate  the  whole  declara- 
tion. 1  Chitty's  PL,  p.  199;  3  Bam.  &  A. 
208;  Brill  v.  Neele,  1  Chitty's  R.  619. 

111.  The  third  count  is  in  assumpsit,  and 
must  be  held  so  for  the  reasons  applicable 
to  the  second  count,  and  because  a  count  in 
case  could  not  be  framed  upon  the  facts 
disclosed  in  it,  for  no  duty  imposed  by  law 
was  violated.  The  responsibility  and  duty 
of  a  carrier  does  not  begin  until  the  goods 
are  delivered  to  him,  or  to  his  proper  serv- 
ant, authorized  to  receive  them  for  car- 
riage. Redfield  on  Carriers,  p.  80,  sec.  95; 
2  Parsons  on  Contracts,  p.  177 ;  Story  on 
Bailments,  p.  532 ;  Redfield  on  Railways,  p. 
245,  sec.  129;  Maybin  v.  South  Carolina 
Railway,  8  Rich.  R.  246.  ''In  order  to 
charge  a  common  carrier,  it  must  be  shown 
that  the  goods  were  delivered  to  him  for 
transportation."  Trowbridge  v.  Chapin,  23 
Conn.  R.  595 ;  Blanchard  v.  Isaacs,  3  Barb. 
Rr  388 ;  Merriam  v.  Hartford  and  N.  Haven 
R.  R.  Co.,  20  Conn.  R.  354.  In  the  case  of 
Tower  v.  Utica  and  Schen.  R.  R.  Co.,  7 
Hill  R.  47,  an  action  in  case  was  brought 
to  recover  the  value  of  a  coat  stolen  from 
the  defendant's  cars;  it  was  placed  upon  a 
seat  by  the  owner;  the  conductor  of  the 
train  had   his   attention  called  to  the  coat 
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by  another  passenger.  It  was  held  that 
the  defendant  was  not  liable,  because  there 
was  no  delivery.  Nelson,  Judge,  says:  '*I 
am  of  opinion  that  the  nonsuit  was  properly 
granted ;  the  overcoat  was  not  delivered  into 
the  possession  or  custody  of  the  defendants, 
which  is  essential  to  their  liability  as  car- 
riers." In  the  case  of  Cronkite  v.  Wells, 
32  New  York  R.  247,  where  a  package  was 
delivered  to  the  clerk  of  the  agent  of  the 
Kzpress  Company,  outside  of  the  office  of 
the  agent,  it  was  held  that  the  defendant 
was  not  liable,  that  not  being  such  a 

274  delivery  *as  was   necessary   to  create 
the    liability.     Wells   v.    Wilmington 

R.  R.  Co.,  6  Jones'  Law  (N.  C.)  47,  is  pe- 
culiarly applicable  to  this  case.  Goods  were 
deposited  by  the  side  of  the  road  where  there 
was  no  station  and  no  agent,  but  the  con- 
ductor of  the  freight  train  had  agreed  to 
atop  and  take  the  goods  on ;  they  were  de- 
stroyed ;  the  defendants  held  not  liable,  be- 
cause there  was  no  delivery. 

**A  railroad  company  is  not  liable  as  a 
common  carrier  for  property  deposited  in 
their  warehouse  to  await  orders  for  trans- 
]x>rtation."  Mich.  K.  &  N.  Ind.  R.  R.  Co. 
V.  Shurtas,  7  Mich.  R.  515.  In  South  Car. 
R.  R.  Co.  V.    Bradford,    10   Rich.   I^aw  (S. 

•  C. )  307,  it  was  proven  that  the  goods  were 
delivered  to  another  railroad  company,  ter- 
minating at  the  defendants'  road,  and  con- 
signed to  them,  but  no  proof  that  they  came 
into  the  possession  of  the  defendants :  Held, 
that  the  action  could  not  be  maintained. 
In  Kimball  v.  Rutland  and  Burlington  Rail- 
road Co.,  26  Verm.  R.  (3  Deane)  247,  the 
plaintiff  declared  in  case  against  the  de- 
fendant as  a  common  carrier  upon  a  special 
contract.  Held, that  "such  contract  changed 
the  relation,    and   that  an  action  must  be 

*  brought  on  the  contract  and  not  against 
the  defendants  as  common  carriers."  ' 

This  count  does  not  pretend  that  there 
was  any  delivery,  actual  or  constructive, 
but  that  the  plaintiff  ''exhibited  a  list  of 
goods  about  to  arrive'*  at  the  depot  of  the 
Charlotte  and  South  Carolina  railroad,  and 
that  the  defendants  undertook  to  remove 
and  deposit  said  goods  in  their  warehouse 
as  soon  as  possible  after  their  arrival,  and 
to  carry  them  to  Richmond.  Now,  a  carrier 
is  bound  by  law  to  carry  such  goods  as  may 
be  offered  to  him,  and  if  he  refuses,  may 
be  sued  in  case,  because  it  is  part  of  his 
common  law  duty  to  carry  all  goods  brought 
to  him  for  carriage ;  but  if  he  makes  a  con- 
tract to  send  for  goods  upon  their  arrival  at 
a  particular  place,  this  being  no  part 

275  of  the   duty   imposed  *upon   him   by 
virtue  of  his  public  employment,  and 

he  violates  that  contract,  he   must  be  sued 
«  as  any  private  person  would  be,  in  assump- 
sit and  not  in  case,  which  is  precisely  what 
has  been  done  in  this  count. 

An  examination  of  the  count  shows  not 
only  that  it  ought  to  have  been  in  assump- 
sit, but  that  it  plainly  is  so  upon  its  face. 
The  language  is,  **the  defendants  did  then 
and  there  undertake  to  remove,  deposit  and 
carry."  Their  liability  is  founded,  claimed 
and  stated  to  be  upon  a  contract  and  under- 


taking, and  not  as  the  result  of  the  rela- 
tionship, nor  one  imposed  by  law.  It  is 
true  that  this  count  and  the  alleged  contract 
relates  to  the  same  subject  matter  as  that 
referred  to  in  the  first  count,  but  that  is  not 
enough  to  warrant  the  joinder. 

In  Howe  v.  Cook  &  Maxwell,  21  Wend. 
R.  29,  the  true  rule  on  this  subject  is  stated 
with  precision  and  clearness.  Bronson, 
Judge,  in  delivering  the  opinion  of  the  court, 
says:  ''It  is  not  enough  that  the  counts  may 
relate  to  the  same  subject  matter;  *  *  * 
that  the  evidence  is  the  same  to  support 
them.  The  counts  to  stand  together  must 
be  in  the  same  form  of  action.  *  *  Al- 
though the  plaintiff  has  two  modes  of  fram- 
ing his  principal  count,  and  the  evidence  to 
support  the  declaration  may  be  the  same  in 
both,  yet  other  counts  can  only  be  joined 
when  they  belong  to  the  same  form  of  action. 
In  actions  against  a  carrier  the  plaintiff 
cannot  declare  in  case  for  the  loss  and  add 
a  count  in  assumpsit."  In  speaking  of  the 
declaration  in  that  case  he  says:  "Two 
counts  are  plainly  founded  upon  contract. 
They  set  forth  a  promise  and  the  breach  of 
it  as  the  cause  of  action,  and  then  add  a 
count  in  trover,  which  is  a  fatal  mis- 
joinder." *  •  •  "The  manner  in  which 
the  breach  is  alleged  does  not  determine 
the  form  of  the  action.  In  assumpsit  it  is 
not  unusual  to  allege  for  breach  that  the 
defendant  contriving  and  fraudulently  in- 
tending, subtly  deceived,  &c.,  and 
276  this  form  is  allowed  *in  actions 
against  bailees  in  cases  where  as- 
sumpsit is  the  only  remedy.  In  declaring 
upon  contracts  it  is  always  sufficient  breach 
to  show  that  the  defendant  did  not  perform 
his  engagement ;  and  if  the  plaintiff  goes 
farther,  and  alleges  that  the  defendant 
fraudulently  and  deceitfully  violated  his 
undertaking,  it  neither  changes  the  form 
of  the  action  nor  varies  the  proof."  "This 
verbiage  of  the  count  will  not  convert  it 
into  a  count  in  case  if  it  be  clearly  founded 
upon  a  breach  of  promise,  as  distinguished 
from  a  breach  of  duty,  incumbent  upon  a 
bailee."  Which  is  precisely  the  case  here. 
See  opinion  in  Orton  v.  Butler,  18  Eng.  C. 
L.  R.  361. 

IV.  The  fourth  count  is,  like  the  third, 
in  assumpsit.  It  merely  states  promises  by 
the  defendants,  and  their  non-performance 
of  them.  An  action  in  form  ex  delicto 
could  not  be  founded  on  the  facts  stated 
therein.  An  action  on  the  case  does  not  lie 
for  the  non-performance  of  promises. 
Smith  V.  White,  37  Eng.  C.  Lr.  R.  353.  See 
same  case  in  6  Bing.  N.  C.  218 ;  8  Dowl.  P. 
C.  255.  In  this  case  the  defendant  obtained 
possession  of  the  property  under  a  contract, 
but  tortiously  disposed  of  it,  and  for  that 
reason  it  was  held  that  case  was  the  proper 
remedy,  for,  when  the  carrier  is  sued  for  an 
injury  ex  delicto,  the  action  should  be  case 
and  not  assumpsit,  because  it  is  founded 
on  the  wrong  and  not  on  the  contract. 
Bretherton  v.  Wood,  6  Moore  R.  141. 

This  count  does  not  undertake  to  charge 
the  defendants  as  common  carriers,  but 
simply    as  expressmen   and   forwarders  of 
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goods ;  it  states  the  course  of  their  business, 
and  alleges  that  the  plaintiff  exhibited  to 
them  a  bill  of  goods  about  to  arrive,  and 
that  the  defendants  then  and  there  undertook 
to  remove  and  deposit  said  goods,  and  to 
insure  them  against  loss  by  iire,  and  that 
the  plaintiff  had  given  to  the  railroad  com- 
pany an  order  to  deliver  the  goods  to 

277  the  defendant  *when  they  might  de- 
mand the  same,  but  that  the  defend- 
ants would  not  and  did  not  receive  the 
goods.  Can  it  be,  for  one  moment,  con- 
tended that  an  action  ex  delicto  could  be 
founded  upon  the  breach  of  such  an  under- 
taking? Is  it  not  peculiarly  a  liability  ex 
contractu,  and  does  not  this  count  go  upon 
the  breach  of  the  contract? 

The  rigid  rules  of  the  common  law  makes 
the  carrier  assume  the  liability  of  an  in- 
surer, whilst  the  forwarder  is  answerable 
only  as  a  bailee  for  ordinary  neglect.  2 
Parsons  on  Contracts,  p.  78-9. 

Can  it  be  maintained  that  an  action  in 
case  could  be  sustained  upon  such  a  contract 
to  receive  and  insure,  when  the  breach 
alleged  is  not  receiving?  We  think  that 
this  count  is  clearly  in  assumpsit,  and  the 
court  seems,  in  its  charge  to  the  Jury,  to 
have  so  regarded  and  treated  it.  The  lan- 
guage used  is:  *^If  the  jury  believe  that 
the  defendants,  through  their  agent  at 
Charlotte,  N.  C,  agreed  with  the  plaintiff, 
on  the  arrival  of  the  goods  there,  to  take 
charge,  of  them  and  carry  them  to  Richmond 
for  hire,  then  they  are  liable,  if  in  a  rea- 
sonable time  after  the  same  reached  Char- 
lotte and  they  had  notice  thereof,  they  failed 
to  take  charge  of  the  said  goods.*' 

On  any  other  hypothesis  than  one  which 
treats  this  count  as  in  assumpsit,  this  por- 
tion of  the  charge  delivered  by  the  learned 
court  becomes  palpably  and  utterly  errone- 
ous, while,  if  we  regard  this  count  as  in 
assumpsit,,  then  the  charge  is  in  this  par- 
ticular entirely  correct,  and  it  is  also  clear, 
that  upon  this  count  alone,  and  as  a  count 
in  assumpsit,  the  verdict  of  the  jury  was 
founded ;  for  the  proof  shows  that  the  goods 
were  never  delivered  to  the  defendants ;  that 
they  never  received  them  as  forwarders  or 
bailees ;  that  no  common  law  liability  had 
accrued ;  that  no  right  of  action  ex  delicto 
had  arisen ;  but,  if  charged  at  all,  it  must 
have  been  in   an  action  ex  contractu, 

278  for     the     non-performance    *of     the 
promise  and  undertaking   to   receive, 

take  charge  of  and  carry  the  goods. 

We  think  that  each  of  the  counts,  except- 
ing the  first,  is  a  count  in  assumpsit,  and 
that  in  the  very  nature  of  the  facts  stated 
they  must  have  been  so;  but,  if  any  one  of 
them  is  in  assumpsit,  then  the  defect  is 
fatal  to  the  whole  declaration.  Henderson 
V.  Stinger,  6  Gratt.  130,  and  cases  there 
cited. 

V.  It  is  also  respectfully  submitted,  that 
the  court  erred  in  the  instruction  it  gave 
to  the  jury,  first,  in  affirming  the  liability  of 
the  defendants  upon  a  contract  made  with 
an  agent,  whether  it  was  within  the  scope 
of  his  authority  or  not. 

The  principal  is  bound  by  the  acts  of  the 


agent,  only  when  they  are  within  the  scope 
of  his  employment.  Story  on  Agency,  sec. 
126,  134 ;  1  Parsons  on  Contracts,  41-2-4. 

The  agent  of  a  common  carrier,  while 
he  has  authority  to  ship  goods,  and  to  sign 
bills  of  lading  for  goods,  has  no  authority 
to  enter  into  a  special  contract  to  receive 
goods  and  store  them  before  their  arrival, 
nor  to  create  any  liability  beyond  that  which 
belongs  to  the  undertaking  or  business  of 
a  common  carrier.  1  Parsons  on  Contracts, 
p.  45 ;  Opinion  of  Comstock  in  Mech.  Bank 
V.  N.  York  St  N.  Hav.  R.  R.  Co.,  3  Kern.  R. 
599;  Grant  v.  Norway,  10  C.  A  B.  665.  In 
that  case  the  agent  signed  a  bill  of  lading 
for  goods  not  yet  received:  Held,  that  ''he 
exceeded  his  authority,  and  the  principal 
was  not  bound,  although  the  act,  judged  of 
by  its  appearance,  was  strictly  within  his 
authority." 

It  will  be  remembered  that  in  this  case 
the  question  of  the  agent's  authority  was 
not  only  raised,  but  there  was  proof  to  show 
that  the  money  was  received  by  the  ag-ent, 
not  on  behalf  of  the  defendants,  that  it  was 
not  mingled  with  their  money,  but  kept  in 
separate  packages,  and  marked  as  the  money 
of  the  plaintiff,  and  for  the  plaintiff's  ac- 
commodation; that  the  transaction 
279  was  an  ^individual  matter  of  the 
agent,  and  entirely  beyond  the  scope 
of  his  agency.  The  instruction  given  was 
calculated  to  mislead.  ''Where  an  instruc- 
tion is  given  on  an  abstract  question,  which 
may  mislead  the  jury,  the  judgment  will  be 
reversed."  Pasley  v.  English,  10  Gratt. 
236. 

Instructions  given  by  the  court  are  de- 
fective, if  they  fail  to  declare  to  the  jury, 
in  explicit  terms,  accurately  and  intelligi-  ' 
bly,  the  law  upon  the  point  raised.  FeU's 
Point  Savings  Inst.  v.  Weedon,  18  Mary.  * 
R.  320 ;  Snively  v.  Fahnestock,  18  Id.  391. 
The  question  here  was  the  authority  and 
scope  of  the  agency.  In  a  case  involving 
the  authority  of  the  agent,  it  was  held  that 
the  court  erred  in  not  calling  the  attention 
of  the  jury  to  the  distinction  between  a 
general  and  special  agent.  McDonell  v. 
Dodge,  10  Wise.  R.  106. 

Secondly.  The  court  erred  in  submitting 
to  the  jury,  in  its  charge  to  them,  the  ques- 
tion of  the  defendant's  liability  for  a  mat- 
ter arising  from  special  contract  in  an 
action  ex  delicto.  The  plaintiff  below 
claimed  that  his  suit  was  in  case ;  the  first 
count  confessedly  was  so ;  the  court  in  fact 
held  that  each  of  the  counts  was  in  case: 
this  being  so,  the  whole  subject  of  the 
special  contract  should  have  been  withdrawn 
from  the  consideration  of  the  jury.  The 
court  in  fact  charged  the  jury,  that  if  they 
believed  that  the  defendants  through  their , 
agents  at  Charlotte  agreed  with  the  plain- 
tiff, on  the  arrival  of  the  goods  there,  to 
take  charge  of  them,  and,  after  notice  they 
failed  to  do  so,  then  the  defendants  were 
liable. 

This  error  is  in  a  matter  the  most  vital; 
for  it  is  apparent,  from  the  inspection  of 
the  record,  that  there  was  an  utter  failure 
to  establish  any  common  law  liability — any 
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liability  resulting  from  the  business  of  a 
common  carrier — any  liability'  resulting 
from  a  misfeasance— or  any  for  which  a 
recovery  could  be  had  under  the  first  count 
of   the  declaration.    The   real   point 

280  '^of    the    controversy*    was,    in    fact, 
whether   the   defendant   had   made  a 

special  contract  to  receive  the  goods  which 
had  been  violated  by  him  in  not  receiving 
them,  and  whether,  as  a  consequence  of  that 
violation,  they  rendered  themselves  liable 
for  the  loss  of  the  goods  by  an  accidental 
fire. 

We  respectfully  submit  that  the  whole 
subject  of  the  violation  of  the  contract 
should  have  been  withdrawn  from  the  jury. 

John  Howard  and  J.  Alfred  Jones,  for 
the  appellee.  The  appellants  are  common 
carriers.  But  there  are  various  common 
carriers,  with  duties  peculiar  to  each  of 
them.  The  appellants  are  an  express  com- 
pany ;  and  this  fact  is  ignored  by  the  coun- 
sel on  the  other  side,  and  they  are  treated 
as  if  they  were  a  railroad  company.  We 
charge  that  they  only  undertook  to  do  for 
us  what  it  was  a  part  of  their  business  to 
do.  Redfield  on  Carriers,  {61,  p.  47,  de- 
scribes their  business:  It  is  to  go  out, 
gather  up,  and  distribute.  When  notified 
of  freight  within  convenient  limits  to  be 
carried  by  them,  they  send  out  their  wagon, 
and  take  it  into  their  possession  at  that 
place. 

We  say  that  this  is  an  action  on  the  case, 
and  that  all  the  counts  are  in  case. 

In  3  Rob.  Prac.  439,  440,  he  reviews  the 
cases  and  deduces  this  broad,  general  prin- 
ciple: **The  contract  creates  a  duty,  and 
the  neglect  to  perform  that  duty,  or  the 
nonfeasance,  is  a  tort."  ** Wherever  there 
is  a  contract,  and  something  to  be  done  in 
the  course  of  the  employment  which  is  the 
subject  of  that  contract,  if  there  is  a  breach 
of  duty  in  the  course  of  that  employment, 
the  plaintiff  may  recover  either  in  tort  or 
in  contract."  Boorman  v.  Brown,  43  Kng. 
C.  L.  R.  843 ;  S.  C.  11  Clark  A  Fin.  R.  1. 
See  Thorne  v.  Deas,  4  John.  R.  84,  where 
Judge  Kent  discusses  the  whole  subject. 
And  it  will   be  seen   that   where    the 

281  gravamen    of   the   ^complaint   arises 
out  of  a  breach  of  duty  arising  under 

a  contract,  a  count  may  be  case  though 
good  in  assumpsit,  or  assumpsit  though 
good  in  case.  4  Rob.  Prac.  875;  Church  v. 
Munford,  11  John.  R.  480.  See,  also.  New 
Jersey  Steam  Navigation  Co.  v.  Merchants' 
Bank,  6  How.  U.  S.  R.  344,  410,  411,  412. 

The  second  count,  which  it  is  insisted  on 
the  other  side  is  in  assumpsit,  merely  sets 
up  the  contract  as  inducement,  not  as  the 
gravamen  of  the  action.  Browh's  Legal 
Maxims,  p.  158,  159;  1  Chitty's  PI.  136 
marg. ;  Boorman  v.  Brown,  43  Eng.  C.  L. 
R.  843.  850;  S.  C.  11  Clarke  &  Fin.  R.  1; 
Courtenay  v.  Earle,  1  Eng.  I^.  &  E.  333. 
The  true  principle  underlying  all  the  cases, 
is,  that  the  liability  arises  from  negligence. 
This  applies  to  all  cases,  common  carriers 
and  all  others.  In  the  case  of  common 
carriers  there  is  always  a  contract.     There 


is  no  liability  upon  them  until  the  contract 
is  entered  into :  This  is  shewn  by  the  fact 
that  assumpsit  may  be  brought  against 
him.  And  yet  it  is  the  negligence  in  per- 
forming the  duty  that  is  the  g^ravamen  of 
the  action.  Judin  v.  Samuel,  4  Bos.  A  Pul. 
R.  43. 

But  it  has  long  since  been  established  that 
there  is  a  class  of  cases  in  which  case 
will  lie,  though  no  common  law  duty  at- 
taches to  the  contract.     Coggs  v.    Bernard, 

1  Smith's  Lead  Cas.  82,  marg.  p.  304; 
Dickson  v.  Clifton,  2  Wils.  R.  319;  Mast  v. 
Goodson,  3  Id.  348;  Govett  v.  Radnidge,  3 
East's  R.  62,  70;  Samuel  v.  Judin,  6  Id. 
333 ;  Mazetti  v.  Williams,  20  Eng.  C.  L.  R. 
412;  Godefroy  v.  Jay,  Id.  183;  Burnett  v. 
Lynch,  12  Id.  327;  Smith  v.  White,  37  Id. 
353;  Stoyell  v.  Westcott,  2  Day's  R.  418; 
Robinson  v.  Threadgill,  13  Ired.  L.  R.  39; 
The  Philadelphia  and  Reading  R.  R.  Co. 
V.  Derby,  14  How.  U.  S.  R.  468;  Trice  v. 
Cockran,  8  Grktt.  442;  Harvey  v.  Skipwith, 
16  Id.  393,  403. 

These  authorities  shew  that  the  declara- 
tion is  good  if  the  defendant  was  a  private 
carrier.     It  is   equally   so   as  against  the 

defendant  as  a  common  carrier.  The 
282      ^description  of  the  defendant  in  the 

first  count,  is  to  be  read  in  connection 
with  each  count.  Express  companies  are 
common  carriers  ex  vi  termini.  Redfield 
on  Railways,  15,  16  and  sequel ;  Hooper  v. 
Wells,  Fargo  A  Co.,  5  Amer.  Law  Reg.  N. 
S.  16;  Russell  v.  Livingston,  19  Barb.  R. 
346;  Sherman  v.  Wells,  28  Barb.  R.  403; 
Southern  Express  Co.  v.  Newby,  36  Georg. 
R.  635;  Belger  v.  Dinsmore,  51  Barb.  R. 
69;  Mercantile  Mutual  Ins.  Co.  v.  Chase,  1 
E.  D.  Smith  N.  Y.  R.  116,  126.  But  it  is 
not  necessary  to  state  that  the  defendant 
is  a  common  carrier,  or  to  state  the  custom 
of  the  realm.  1  Chitty's  PI.  221 ;  3  Id.  378; 
Pozzie  V.  Skipton,  35  Eng.  C.  L.  R.  578: 
and  this  case  was  approved  in  Wyld  v. 
Pickford,  8  Mees.  A  Welsh.  R.  458,  459; 
Bretherton  v.  Wood,  7  Eng.  C.  L.  R.  346. 

Then  is  the  second  count  a  good  count  in 
case.  If  it  is  not  a  count  in  case  it  is  be- 
cause Chitty  has   given   us   a  wrong  form. 

2  Chitty's  PI.  653  a  top  paging.  The  only 
difference  between  the  count  and  the  form 
is  that  Chitty  does  not  allege  that  the  car- 
riage was  done  for  reward,  the  second  count 
does,  which  certainly  makes  no  difference 
in  the  nature  of  the  count.  And  Chitty 
says,  at  the  special  instance  &c.,  of  the 
defendant,  which  would  more  strongly  in- 
dicate a  count  in  assumpsit.  We  further 
refer  to  3  Chitty's  PI.  375-6,  marg. ;  and 
Code  edi.  1860,  p.  710,  i  11,  p.  712,  {  31. 
The  first  count  in  Courtenay  v.  Earle,  1 
Eng.  L.  A  E.  R.  333,  is  very  much  like 
this ;  and  the  same  may  be  said  of  the  first 
count  in  Orton  v.  Butler,  18  Eng.  C.  L.  R. 
361 ;  and  Corbett  v.  Packingham,  6  Barn. 
A  Cress.  R.  268. 

Then  upon  the  third  and  fourth  counts. 
When  we  brought  the  goods  to  the  railroad 
depot  and  gave  the  defendant  notice  of  the 
fact,  that  was  a  delivery.  If  the  goods 
had  been  there  and  the  plaintiff  had  said  to 
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the  defendant,  take  the  goods  now,  and  the 
defendant  had  said  I  take   them,  that 

283  would   have   been  a  delivery.    *Then 
what   is   the   difference,    when    they 

came  the  next  day  and  the  defendant  had 
notice  of  their  arrival.  2  Redfield  on  l^ail- 
roads,  p.  46,  47,  48 ;  Wells  v.  Wilmington 
and  Weldon  R.  R.  Co. ,  6  Jones  I^aw  R.  47 ; 
Southern  Express  Company  v.  Newby,  26 
Geo.  R.  635 ;  Redfield  on  Carriers,  {  99,  100, 
Idl.  It  seems  always  sufficient  if  the  goods 
are  put  in  the  charge  of  the  carrier.  Brien 
V.  Bennett,  8  Car.  A  Payne  R.  724.  And 
this  question  of  delivery  is  a  question  of 
law.  Merriam  v.  Hartford  and  New  Hav. 
R.  R.  Co.,  20 Conn.  R.  354;  Story  on  Bail.  { 
533,  534. 

But  it  is  not  necessary  to  aver  or  prove  a 
delivery  of  the  goods ;  the  liability  of  the 
defendant  was  independent  of  the  delivery. 
Coggs  V.  Bernard,  1  Smith's  L^ead.  Cas. 
notes  334,  top  paging.  In  the  case  of  an 
unpaid  agent,  possession  is  necessary,  but 
it  is  not  necessary  in  the  case  of  a  paid 
agent. 

Upon  the  instructions,  the  case  of  South- 
ern Express  Co.  v.  Newby,  36  Greorg.  R. 
635,  is  expressly  in  point.  It  ^s  said  that 
the  agent  of  the  company  may  not  have 
had  authority  to  enter  into  the  arrangement 
made  with  the  plaintiff.  The  agent  was 
placed  at  Charlotte  to  manage  their  business 
at  that  place,  and  the  company  is  liable  for 
his  acts.  Pickford  v.  Grand  Junction  R. 
R.  Co.,  12  Mees.  A  Welsh.  766. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  against  an 
express  company.  There  are  four  counts 
in  the  declaration.  The  first  is  the  usual 
count  in  case  against  a  common  carrier. 
The  other  counts,  the  plaintiffs  in  error 
contend,  are  in  assumpsit,  and  therefore 
improperly  joined  with  the  first  count  in 
case  for  tort.  The  question  is  raised  by  a 
general  demurrer  to  the  declaration,  and 
to  each  count  thereof,  which  was  overruled 
by  the  Circuit  court.  This  is  the  first  error 
assigned. 

The  first  count  is  properly  conceded 

284  to  be  in   case   for  *tort.     If  the  other 
counts  are  not  in  tort,  the  declaration 

is  clearly  bad  for  misjoinder,  and  the  de- 
murrer well  taken. 

It  is  contended  for  the  defendants  in 
error,  that  all  the  counts  are  properly  in 
case,  and  that  consequently  the  demurrer 
was  rightly  overruled.  The  case  has  been 
elaborately  argued,  and  much  learning 
evolved  upon  the  interesting  question.  I 
have  carefully  looked  into  nearly  all  the 
numerous  cases  cited,  as  well  as  others. 
To  state  and  go  through  them  all  would  be 
tedious  and  unnecessary.  Whatever  else 
may  be  drawn  from  them  (which  it  is  not 
necessary  now  to  inquire),  I  think  the  fol- 
lowing conclusions,  which  have  an  impor- 
tant bearing  upon  the  case  in  hand,  are 
clearly  deducible :  First,  that  an  action  on 
the  case  lies  against  a  party  who  has  a 
public     employment — as,    for    example,    a 


common  carrier  or  other  bailee,  for  a  breach 
of  duty,  which  the  law  implies  from  his 
employment  or  general  relation.  This  is 
not  disputed.  And  second,  that  where  there 
is  a  public  employment,  from  which  arises 
a  common  law  duty,  an  action  may  be 
brought  in  tort,  although  the  breach  of  duty 
assigned  is  the  doing  or  not  doing  of  some- 
thing, contrary  to  an  agreement  made  in 
the  course  of  such  employment,  by  the  party 
on  whom  such  general  duty  is  imposed. 

In  the  leading  case  of  Boorman  v.  Brown, 
43  Eng.  C.  L,.  R.  843,  it  was  held  by  the 
Court  of  Exchequer  Chamber,  on  error  from 
Queen's  Bench,  that  the  duty  resulted  from 
express  contract  described  in  the  declara- 
tion, and  not  simply  from  defendant's 
character  of  broker.  On  a  writ  of  error  to 
the  House  of  I^ords,  it  was  objected  that 
the  ground  taken  in  the  judgment  was  too 
broad.  But  the  House  of  Lords  affirmed  it. 
'*You  cannot  (says  Lord  Campbell)  confine 
the  right  of  recovery  merely  to  those  cases 
where  there  is  an  employment,  without  any 
special  contract.     But  wherever  there   is   a 

contract,  and  something  to  be  done  in 
285      the  course  of  *the  employment,  which 

is  the  subject  of  that  contract,  if 
there  is  a  breach  of  duty  in  the  course  of 
that  employment,  the  plaintiff  may  either 
recover  in  tort  or  contract.  This  case  has 
never  been  overruled  that  I  am  aware  of. 
The  case  of  Courtenay  v.  Earle,  1  Eng.  L. 
A  E.  R.  333,  decided  in  1851,  recognizes  its 
authority.  Maule,  J.,  says:  *^The  older 
cases  may  have  decided  that  if  an  action  be 
brought  in  breach  of  a  stipulation  made  by 
one  on  whom  a  common  law  duty  is  cast, 
in  modification  of  the  duty  implied  by  law, 
a  count  on  such  a  breach  could  not  be  joined 
with  a  count  in  case.  The  case  of  Boorman 
V.  Brown,  has  certainly  overruled  such  an 
opinion,  if  any  such  there  was."  This 
principle  seems  to  be  well  settled  in  England 
and  America.  Many  of  the  cases  go  much 
further,  and  none  I  think  can  be  found  in 
conflict  with  it.  I  will  refer  to  Coggs  v. 
Bernard,  Ld.  Raym.  R.  909;  Samuel  v. 
Judin,  6  East  R.  333 ;  Stoyel  v.  Westcott,  2 
Days  R.  418;  Burnett  v.  Lynch,  12  Eng.  C. 
L.  R.  327 ;  Mazetti  v.  Williams,  20  Eng.  C. 
L.  R.  411;  Brown's  Legal  Maxims,  p.  159; 
3  Rob.  Prac.  439  (new  edition) ;  Harvey  v. 
Skipwith,  16  Gratt.  393,  and  Robinson  v. 
Threadgill,  13  Ired.  R.  39. 

For  the  appellee  it  is  claimed  that  all  the 
counts  proceed  against  the  defendants  as 
common  carriers.  Let  us  see  whether  the 
2d,  3d  and  4th  counts  proceed  against  them 
in  that  character.  The  4th  count,  as  well 
as  the  1st,  sets  out  the  public  character  of 
the  defendants,  substantially,  as  common 
carriers.  They  are  described  as  expressmen 
and  forwarders,  engaged  in  receiving  goods 
from  those  who  might  offer  them,  and 
transporting  them  for  reward  from  Char- 
lotte, North  Carolina,  to  Richmond,  Vir- 
ginia, in  cars  of  the  railroads,  the  use  of 
which  was  allowed  to  them  by  agreement 
between  them  and  the  railroad  companies; 
the  defendants  receiving  from  the  shippers 
entire  costs  and  charges  of  such  transporta- 
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tion ;  so  that  the  shippers   had   nothing   to 
pay   to    the   railroad   companies   for 

286  transportation.  *It  is  true  that  in  this 
description  of  the  character  and  rela- 
tion of  the  defendants,  they  are  not  ex- 
pressly alleged  to  be  common  carriers.  But 
the  facts  set  out  constitute  them  to  be  such 
in  la w.  2  Redf .  on  Railw.  p.  16 ;  Southern 
Kxpress  Co.  v.  Newby,  36  Georgia  R.  635. 
An  express  company  is  to  be  regarded  as  a 
common  carrier,  and  its  responsibilities  for 
the  safe  delivery  of  the  property  entrusted 
to  it,  is  the  same  as  that  of  the  carrier. 
Belger  v.  Dinsmore,  51  Barb.  R.  69.  Nu- 
merous other  cases  might  be  cited,  but  more 
are  not  needed. 

The  second  and  third  counts  do  not  set 
out  the  character  of  the  defendants  as  com- 
mon carriers.  Held,  on  general  demurrer, 
not  to  be  necessary.  Pozzi  v.  Shipton,  8 
Adol.  &  El*  574.  But  they  are  sued  as  an  ex- 
press company,  which  is  prima  facie  a  com- 
mon carrier.  Redf.  on  Carriers,  p.  45,  sec. 
58;  and  they  are  consequently,  as  such,  de- 
clared against  in  all  the  counts. 

The  question  now  arises,  do  the  facts,  as 
set  out  in  the  declaration,  which  upon  de- 
murrer must  be  taken  to  be  true,  show  that 
the  goods  were  delivered  to  the  defendants, 
so  as  to  charge  them  as  carriers?  The  first 
and  second  counts  expressly  allege  a  deliv- 
ery of  the  goods  to  the  defendants.  Ac- 
cording to  the  third  and  fourth  counts,  an 
actual  delivery  was  not  made.  But  the 
goods  were  delivered  at  the  place  where  the 
defendants  ag^reed  to  receive  them.  And 
the  defendants  had  due  notice  of  their  de- 
livery at  that  place.  Does  this  constitute 
in  law  a  delivery  to  them  in  their  public 
character  of  carriers? 

If  the  goods  were  delivered  for  carriage, 
of  which  they  had  notice,  and  the  place 
where  they  were  delivered  was  their  usual 
place  of  receiving  similar  articles,  the 
company  would  be  responsible  to  the  end  of 
their  route.  Redf.  on  Car.,  p.  80.  And, 
though  the  place,*  where  the  goods  were  de- 
livered, was  an  unusual  place,  the  accept- 
ance by  the  carrier  will  be  sufficient 

287  to  charge  *him.     Redf.  on  Railw.   p. 
48 ;  I^.    Ellenborough,  2  Maul.  &  Sel. 

172;  Southern  Express  Co.  v.  Newby,  39 
Georgia  R.  635.  Is  not  the  legal  effect  the 
same,  if  the  place  was  designated  before 
the  delivery,  and  the  plaintiff  instructed  to 
deliver  them  there ;  or  the  defendants  con- 
tracted to  receive  them  there,  and  were  duly 
notified  of  the  delivery?  It  would  seem  so 
in  reason.  The  agreement  only  substitutes 
the  place  agreed  on  for  the  delivery,  for  the 
usual  place  of  delivery.  We  have  seen  that 
they  are  in  charge  of  the  carrier,  when  de- 
livered at  the  usual  place,  upon  notice. 
And  they  are  as  much  in  his  charge,  when 
delivered  at  the  place  agreed  on,  upon 
notice.  Can  it  make  any  difference  whether 
the  goods  are  delivered  at  the  usual  place, 
or  the  place  agreed  on,  provided  the  carriers 
have  notice  of  the  delivery.  We  think  not. 
When  railroad  companies  contract  to  re- 
ceive, or  deliver  goods  at  other  places  than 
their  stations,  it  has  been   repeatedly  held. 


I  that  they  are  undoubtedly  bound  by  such 
undertakings.  Redf.  on  Car.  p.  86,  sec. 
104,  citing  Farmers'  &  Mech.  Bank  v. 
Chaplain  Transportation  Co.,  23  Verm.  R. 
186,  209;  Noyes  &  Co.  v.  Rut.  &  Bur.  Rail- 
way Co. ,  27  Verm.  R.  110 ;  1  Pars,  on  Cont. 
661.  Redfield  on  Railways  says,  p.  25,  sec. 
34:  **  Instruct  ions  given  antecedently  to  the 
delivery  of  the  goods,  but  in  contemplation 
of  such  delivery,  on  part  of  both  the  owner 
and  carrier,  are  of  the  same  binding  force 
as  if  given  at  the  very  time  of  the  delivery. " 
But,  were  the  goods  delivered  for  carriage 
or  warehousing?  The  main  and  leading 
object,  undoubtedly  was,  to  get  the  goods 
from  Charlotte  to  Richmond.  The  defend- 
ants were  public  carriers  between  those 
cities.  The  plaintiff  applied  to  them  to 
carry  them.  The  defendants  agreed  to  carry 
them,  and  to  receive  them  at  the  depot,  on 
delivery  by  the  railroad,  and  move  and  de- 
posit them  in  their  warehouse,  and  deliver 
them,  in  a   reasonable  time,  safely  to 

288  *the  plaintiff  in   Richmond ;  and  re- 
ceived   the   reward   for   transporting 

and  insurance.  The  depositing  of  the  goods 
in  their  warehouse,  seems  to  have  been  as 
means  to  an  end;  as  ancillary  to  their  un- 
dertaking to  carry  the  goods  to  Richmond, 
and  there  safely  deliver  them  to  the  plain- 
tiff. 

When  a  common  carrier  is  also  a  ware- 
houseman, questions  of  difficulty  may  often 
arise,  in  which  character  he  received  the 
goods.  In  this  case  it  does  not  appear  that 
the  defendants  were  engaged  in  warehous- 
ing as  a  distinct  employment.  It  only  ap- 
pears that  they  were  common  carriers,  and 
had  a  warehouse.  The  establishment  of 
warehouses  by  express  companies  or  rail- 
ways, may  t>e  considered  as  a  part  of  their 
business  as  carriers,  and  for  their  own  con- 
venience and  advantage.  Redf.  on  Car.  p. 
92,  sec.  109.  And  it  is  a  fact  of  public 
notoriety,  that  express  companies  have 
their  warehouses  or  offices,  where  they  re- 
ceive goods  for  transportation,  and  where 
they  deposit  goods  which  they  have  sent  ' 
out  for,  and  brought  in,  to  be  transported. 
They  have  them  for  their  own  convenience. 
I  do  not  think,  therefore,  that,  because  ex- 
press companies  have  a  warehouse,  it 
follows,  necessarily,  that  they  are  ware- 
housemen. But,  whether  the  defendants 
in  this  case  were  warehousemen  or  not, 
they  were  common  carriers,  and  they  had  a 
warehouse,  where  the  goods  were  to  be 
deposited  for  carriage.  In  such  cases,  is 
there  any  test,  or  well-defined  rule,  by 
which  it  can  be  determined,  in  what  char- 
acter the  parties  charged  with  the  goods 
are  liable? 

It  seems  to  be  well  settled,  that  the  re- 
sponsibility of  a  carrier  attaches  upon  the 
delivery  of  the  goods  at  his  warehouse, 
unless  there  are  special  directions  given  by 
the  owner.  Redf.  on  Car.  p.  92,  citing 
McCarty  v.  New  York  &  ErieR.  R.  Co.,  30 
Penn.  R.  247.  And  it  is  his  duty,  not  only 
to  carry  safely,  but  also,  if  no  time  is  stip- 
ulated,   in    a     reasonable     time.       1 

289  Smith's  Leading  *Cases,  p.  304.    What 
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can  relieve  him  from  this  obligation 
and  liabilitj?  Nothing  but  the  act  of  the 
owner  of  the  goods.  He  may  relieve  him 
from  his  common  law  liability,  by  directing 
him  to  do  that  which  is  incompatible  with 
his  common  law  duty  as  carrier.  As,  for 
example,  if  the  owner  directs  him  to  **keep 
back  the  goods,"  or  not  to  forward  them 
**until  further  orders,"  or  until  **he  hears 
from  his  consignee,"  he  is  relieved  by  such 
instructions  by  the  owner,  from  his  liability 
as  carrier ;  because  it  is  impossible  for  him, 
if  he  obeys  the  instructions,  which  the 
owner  has  a  right  to  give,  and  he  is  bound 
to  obey,  to  discharge  his  duty  of  carrier,  to 
forward  the  goods  presently,  or  in  a  rea- 
sonable time.  And  the  goods  remaining  in 
his  custody,  he  is  not  liable  as  carrier,  but 
odly  as  an  ordinary  bailee,  as  long  as  the 
special  instructions  are  operative.  But 
when  they  are  revoked,  and  the  owner  gives 
orders  to  forward  the  goods,  his  liability 
as  carrier  immediately  attaches.  This  is 
reasonable,  and  I  think  it  will  be  found  to 
be  the  principle  which  underlies  all  the  de- 
cisions which  have  been  made  upon  the 
subject.  See  Clarke  A  als.  v.  Needles,  25 
Penn.  R.  338;  Blossom  v.  Griffin,  3  Kern. 
569;  2  Redf.  on  Railw.  p.  49;  Redf.  on 
Carriers,  p.  81,  sec.  97. 

In  the  case  before  us,  the  defendants' 
undertaking  to  carry  the  goods  in  a  reason- 
able time  to  Richmond,  was  only  what 
the  common  law  duty  of  the  carrier  re- 
quired. Hence,  there  was  nothing  in  the 
instructions  of  the  owner,  or  in  their  ag^ree- 
ment,  to  interfere  with  their  duty  as  car- 
riers, and,  consequently,  nothing  to  relieve 
them  from  their  liability  as  such.  It  is 
true  the  goods  were  not  delivered  to  them, 
at  their  warehouse,  but  they  were  delivered 
at  the  place  where  they  agreed  to  receive 
them,  and  from  thence  to  move  them  to 
their  warehouse  themselves :  which  we  have 
seen,  is  the  same  in  effect,  as  the  delivery 

at  their  usual  place  of  receiving. 
290  *As  common  carriers,  then,  the  de- 
fendants were  liable  for  the  safe  de- 
livery of  the  goods  to  the  plaintiff  at 
Richmond,  and  were  insurers,  independently 
of  their  express  agreement:  and  conse- 
quently the  action  against  them  is  properly 
conceived  in  case. 

But  it  is  contended  for  the  plaintiffs  in 
error,  that  the  second,  third  and  fourth 
counts  do  not  proceed  in  case,  but  are  in 
assumpsit,  because  they  do  not  aver  a  duty, 
or  a  breach,  thereof.  It  is  true  that  they  do 
not  aver,  totidem  verbis,  the  duty  of  the 
defendants.  But  they  aver  facts,  from 
which  the  law  infers  a  duty,  which  is  all 
that  is  necessary.  I^ancaster  Canal  Co.  v. 
Parnaby,  39  Eng.  C.  L/.  R.  54.  Each  of 
them  sets  forth  facts,  from  which  the  law 
infers  a  duty;  and  then,  averring  that  the 
defendants  not  regarding  their  said  duty, 
assigns  the  breach.  The  court  is,  therefore, 
of  opinion,  that  each  count  in  this  decla- 
ration contains  allegations  sufficient  to  sup- 
port it  in  case.  And  though  they  may  be 
sufficient  in  assumpsit,  as  in  Church  v. 
Munford,  11  John.  R.  480,  they   are   never- 


theless good  in  case ;  and  that,  therefore, 
the  court  below  did  right  to  overrule  the 
demurrer. 

The  second  assignment  of  error  is,  that 
the  court  erred  in  refusing  the  instructions 
to  the  jury  moved  by  the  defendants'  coun- 
sel, and  in  the  instructions  which  it  gave, 
and  in  overruling  the  motion  for  a  new 
trial. 

It  is  not  in  the  power  of  this  court  to  say 
whether  the  verdict  ought  to  have  been  set 
aside,  and  a  new  trial  awarded,  on  the 
ground  that  it  was  not  supported  by  the 
evidence,  as  the  facts  are  not  certified. 
But,  if  the  court  erred  in  refusing,  or  in 
giving  instructions  to  the  jury,  that  was 
good  grround  for  setting  aside  the  verdict. 
We  will  now  inquire  whether  this  objection 
is  good. 

The  first  instruction  moved  by  defend- 
ants' counsel  was,  ^*That,  in  order  to  find 
a  verdict  against  the  defendants  as  common 
carriers,    the   jury  must  be  satisfied 

291  *that     the    defendants    received    the 
goods,  for  the  loss  of  which   they  are 

charged,  and  that  they  were  delivereid  to, 
and  received  by  them,  as  carriers,  to  be 
transported  for  the  plaintiff."  This  in- 
struction was  given  by  the  court  verbatim. 
Of  course  they  do  not  object  to  that ;  but  to 
the  additional  instruction,  given  by  the 
court,  which  immediately  follows,  and  is 
in  these  words:  *^But,  if  the  jury  believe 
that  the  defendants,  through  their  agent  at 
Charlotte,  North  Carolina,  agreed  with  the 
plaintiff,  on  the  arrival  of  the  goods  there, 
to  take  charge  of  them,  and  to  carry  them 
to  Richmond,  for  hire,  then  they  are  liable, 
if,  in  a  reasonable  time  after  the  same 
reached  Charlotte,  and  they  had  notice 
thereof,  they  failed  to  take  charge  of  said 
goods,  and  they  were  lost  by  reason  thereof. 
If  the  jury  believe  the  defendants  were  an 
express  company,  following  the  business  of 
carrying  goods,  for  hire  or  reward,  from 
Charlotte,  North  Carolina,  and  points  south 
of  it,  to  Richmond,  Va.,  of  such  as  chose 
to  employ  them,  they  were  common  car- 
riers." 

The  court  is  of  opinion,  that  the  proposi- 
tions of  law  contained  in  both  branches  of 
this  additional  instruction,  are  correctly 
stated.  Nor  does  the  instruction  undertake 
to  decide  any  fact  in  the  case,  or  to  charge 
the  defendants  with  any  contract,  which  is 
not  proved  to  the  satisfaction  of  the  jury. 
The  instruction,  it  seems  to  the  court,  does 
not  assume  any  facts  or  any  contract  to 
have  been  proved ;  which  would  have  been 
error;  but  only  declares  the  legal  conse- 
quences, if  the  jury  should  believe,  from 
the  evidence,  that  such  a  contract,  or  such 
facts,  were  proved.  And  the  court  is  of 
opinion,  that  the  law  is  accurately  declared. 
Whether  the  peculiar  facts  of  the  case  were 
ignored,  it  is  not  perceived  how  this  court 
could  undertake  to  decide,  unless  the  facts 
had  been  spread  upon  the  record.  But,  if  it 
is  meant  by  the  objection,  that  the  instruc- 
tions were  upon  an  abstract  point  of 

292  law,  having  no  relevancy  *to  the  case 
then  before  the  jury,  we  cannot  concur 


442 


20  QRATT. 


SOUTHBRN  EXPKBSS  Co.  V»  McVBIGH. 


208,  294,  206 


in  that  view.  We  think  the  pleadings  in  the 
cause,  and  the  bill  of  exceptions,  show  that 
the  points  upon  which  the  instructions  were 
given,  were  involved  in  the  issues,  and, 
therefore,  that  the  objection  cannot  be  sus- 
tained. We  are  also  of  opinion,  that  in  in- 
structing the  jury  as  to  what  would 
constitute  the  defendants  common  carriers, 
it  was  proper  to  say,  from  Charlotte  to 
Richmond,  without  designating  '*the  rail- 
road depot,"  within  the  limits  of  the  former 
place ;  for,  if  they  were  common  carriers 
from  Charlotte  to  Richmond,  and  agreed  to 
accept  the  delivery  of  the  goods  at  that  de- 
pot, to  carry  to  Richmond,  their  liabilities 
attach  from  their  delivery  at  that  place  and 
notice. 

Another  objection  urged  by  counsel  for 
plaintiffs  in  error,  to  this  instruction  is, 
that  it  affirms  the  liability  of  the  defendants 
under  a  contract  made  by  the  plaintiff  with 
an  agent,  whether  it  was  within  the  scope 
of  his  authority  or  not ;  and  that  the  in- 
struction was  defective,  in  not  explicitly 
declaring  what  the  law  was  on  the  question 
as  to  the  scope  and  authority  of  the  agency, 
which  was  the  point  in  the  case. 

As  to  the  first  branch  of  this  objection, 
the  court  does  not  understand  the  instruc- 
tion as  affirming  any  contract  made  by  the 
plaintiff  with  an  agent.  The  instruction 
does  not  assume  that  there  was  any  such 
contract.  The  case  is  put  hypothetically. 
If  the  jury  should  believe,  from  the  evi- 
dence, that  the  defendants,  through  their 
agent,  agreed,  the  jury  must  be  satisfied 
that  the  defendants  ag^reed.  If  the  defend- 
ants contracted  through  another,  the  in- 
structions require  that  the  jury  must  be 
satisfied  that  he  was  the  ageht  of  the  de- 
fendants, and,  consequently,  that  h^was 
acting   within    the   scope  of  his  autmrity. 

As  to  what  was  necessary  to  constitute 
such  an  agency,  no  instruction  was  given. 
If  the  counsel  for  the  defendants  regarded 

it  as  the  point  in  the  case,  he 
293      *might   have    moved    an    instruction 

upon  it.  This  was  not  done ;  and  it 
is  not  ground  for  reversal  now,  that  the 
court  did  not  instruct  upon  it.  The  bill  of 
exceptions  cannot  be  treated  as  a  demurrer 
to  evidence,  and  a  point  be  raised  which 
was  not  asserted  in  the  motion  for  instruc- 
tions to  the  jury.  A  party  moving  an  in- 
struction ought  to  lay  his  finger  on  the 
point.  Baldwin,  J.,  in  Trice  v.  Cockran,  8 
Gratt.  450. 

With  regard  to  the  second  instruction, 
we  have  had  more  difficulty.  But  upon 
further  consideration  we  do  not  think  there 
is  any  error  in  it  to  the  prejudice  of  plain- 
tiffs in  error,  of  which  they  can  complain. 
The  first  branch  of  it  is  in  these  words: 
**To  entitle  the  plaintiff  to  recover  of  the 
defendants  as  forwarders  and  not  as  com- 
mon carriers,  the  jury  must  be  satisfied, 
from  the  evidence,  that  the  defendants 
contra<^ed  to  take  his  goods  from  the  rail- 
road depot  and  forward  them  to  Richmond, 
and  that  compensation  was  received  for 
forwarding  said  goods,  and  that  the  defend- 


ants negligently  failed  to  forward  the  same, 
whereby  they  were  lost  to  the  plaintiff." 

If  the  defendants  had  agreed  to  insure  the 
goods  against  fire  &c.,  from  the  time  of 
their  being  put  into  their  charge  at  the 
railroad  depot,  until  they  were  safely  de- 
livered to  the  plaintiff  at  Richinond,  as  is 
alleged  in  the  3d  and  4th  counts  of  the  dec- 
laration, and  as  is  stated  in  the  bill  of 
exceptions,  evidence  was  offered  tending  to 
prove,  it  would  seem,  that  the  instruction 
IS  not  broad  enough.  But  as  it  is  not  pre- 
judicial to  the  plaintiffs  in  error,  and  is 
not  complained  of  by  the  defendants  in 
error,  the  judgment  cannot  be  reversed  for 
that  cause. 

The  second  branch  of  this  second  instruc- 
tion is,  '*But  if  the  jury  shall  believe  that 
the  defendants,  at  the  time  they  agreed  to 
forward  said  goods,  were  expressmen,  and 
when  they  agreed  to  forward  said  goods  also 
agreed  to  transport  them  to  Richmond, 

294  and  received  ^compensation  therefor, 
they  are  liable  as  common  carriers." 

We  think  the  proposition  is  true,  that  when 
goods  are  delivered  to  parties  to  be  for- 
warded and  transported,  and  those  parties 
are  expressmen,  and  receive  compensation 
for  forwarding  and  transporting,  the  goods 
are  in  their  custody  as  carriers.  And  that 
is  substantially  the  instruction  given.  The 
court  does  not  understand  this  instruction 
as  confounding  the  distinction  between 
common  carriers  and  mere  forwarders,  or 
as  affirming  that  the  liabilities  of  both  are 
the  same,  as  was  ingeniously  argued  by 
counsel ;  but  as  onljr  affirming  that  when 
the  forwarder  is  an  expressman  and  receives 
the  goods  not  only  to  forward,  but  to  trans- 
port, and  receives  the  reward  for  transport- 
ing, he  is  liable  as  a  common  carrier :  which 
we  believe  to  be  true.  But  lest  the  jury 
might  infer,  from  the  foregoing  instruction, 
that  an  expressman  could  not  receive  goods 
as  a  mere  forwarder,  and  incur  only  the 
liabilities  of  a  warehouseman,  the  court 
gives  the  3d  instruction:  **But  if  the  jury 
believe,  from  the  evidence,  that  the  defend- 
ants made  no  agreement  for  the  immediate 
transportation  of  the  goods  of  the  plaintiff, 
but  agreed  to  forward  them  as  soon  as  they 
conveniently  could  by  railroad ;  and  before 
they  could  conveniently  forward  them  they 
were  consumed  by  an  accidental  fire,  not 
attributable  to  the  negligence  of  the  de- 
fendants, then  the  defendants  are  not  lia- 
ble." This  instruction  goes  fully  as  far  as 
the  defendants  had  any  right  to  require ; 
and  we  think  can  only  be  supported  upon 
the  hypothesis  that  the  defendants  did  not 
expressly  undertake  to  insure  the  goods 
after  they  were  to  be  in  their  charge,  until 
delivered  to  the  plaintiff  in  Richmond,  nor 
receive  compensation  therefor,  as  the  plain- 
tiff alleged  in  the  3d  and  4th  counts  of  the 
declaration,  and  offered  evidence  tending  to 
prove,  as  shown  by  the  bill  of  exceptions. 
And  the  instruction,  it  seems  to  me,  ought 
to  have  been  given  with  such  qualifi- 

295  cation.    The  ^th  instruction  is  in  the 
language  of  the  2d  instruction  moved 

by  defendants'    counsel,    except  one  word. 
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* 'common, "  which  ia  put  before  ^'carriers," 
and  does  not  alter  the  sense.  This  instruc- 
tion is  liable  to  the  same  objection  which 
we  have  mentioned  in  regard  to  the  3d  in- 
struction ;  because  if  the  goods  were  under 
the  control  of  the  defendants  as  forwarders, 
and  not  as  common  carriers,  and  were  con- 
sumed by  accidental  fire  in  a  warehouse, 
without  any  fault  or  negligence  of  the  de- 
fendants, they  would  still  be  liable  if  they 
had  expressly  agreed  to  insure  against  fire 
Ac,  as  is  alleged.  But  if  it  was  error  to 
jrive  those  instructions,  without  such  qual- 
ification, it  is  not  to  the  prejudice  of  the 
plaintiffs  in  error ;  and  the  defendant  in 
error,  who  only  could  be  prejudiced  by  them, 
does  not  complain.  We  are  therefore  of 
opinion  that  there  is  no  error  in  the  judg- 
ment of  the  Circuit  court,  for  which  it 
should  be  reversed. 

Judgment  afiirmed. 
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*Brown  v.  Speyers. 


January  Term.  1871,  Richmond. 
JoTNBs.  J.,  absent,  sick. 

I.  New  Trial— After-Dtocovered  evidence— Nature  of 
tile  Bvideace.«— It  Is  an  established  rule  of  the 
courts  to  ffrant  new  trials  very  rarely,  upon  the 
ground  of  after-discovered  evidence;  and  never 
but  under  very  special  circumstances.  The  party 
asklnsr  for  It  must  show  he  was  l^rnorant  of  the 
existence  of  the  evidence,  and  it  must  be  such 
that  a  reasonable  dill«rence  on  his  part  would  not 
have  secured  It  at  the  former  trial;  that  the  new 
evidence  is  not  of  like  Import  with  any  part  of 
that  offered  on  the  former  trial.  He  must  produce 
the  affidavits  of  the  witnesses,  statinsr  the  facts 
they  will  tesUfy  to,  or  if  that  be  impracticable, 
the  affidavits  of  persons  who  have  conversed  with 
them,  showing  the  facts  they  will  state. 

J.  Sane— Same— Same.— A  new  trial  will  never  be 
firranted  on  the  crround  of  after-discovered  evi- 

•New  Trial— After-Discovered  Bvidence.— The  rale 
laid  down  in  the  principal  case,  that  the  party  ask- 
ing  a  new  trial  on  the  firrounds  of  after-discovered 
evidence  must  produce  the  affidavits  of  the  witness, 
statiufiT  what  they  will  testify,  etc..  has  been  followed 
in  several  West  Virginia  cases,  citlnsr  the  principal 
case  as  authority.  See  Strader  v.  Goff,  fl  W.  Va.  271, 
258;  Hale  v.  Pack,  10  W.  Va.  156;  Vamer  v.  Core,  20 
W.  Va.  475. 

Same— 5ame— What  Pour  Things  Must  Concur.— As 
to  the  four  thlnsrs  necessary  to  authorize  a  new 
trial  on  the  ground  of  after-discovered  evidence, 
several  cases  cite  the  principal  case  as  authority. 
See  Whltehurst  v.  Com..  79  Va.  681;  Glllilan  v. 
Ludlngton,  6  W.  Va.  145;  Smith  v.  McLaln,  11  W.  Va. 
668;  Zlckefoose  v.  Kuykendall,  12  W.  Va.  80;  Carder 
V.  Bank  of  W.  Va,,  81  W.  Va.  41, 11 S.  E.  Rep.  717.  See 
also,  on  this  point,  Thompson's  Case.  8  Gratt.  641; 
Wynne  v.  Newman.  75  Va.  817;  Read's  Case,  22  Gratt. 
924.  and  foot-note,  where  numerous  cases,  in  accord 
with  the  principal  case  on  this  point,  are  collected. 

Same  — Same— Cumulative  Evidence.— In  State  v. 
Hobbs,  87  W.  Va.  824,  17  S.  E.  Rep.  386,  the  principal 
case  is  cited  upon  the  question  of  cumulative  evi- 
dence. See  also,  on  this  point,  foot-note  to  St.  John 
V.  Alderson.  82  Gratt  140. 


deuce,  if  it  appears  that  the  evidence  mlffht.  with 
reasonable  attention  and  dlUfirence,  have  been 
procured  before  the  first  trial:  nor  when  the 
affidavit  states  only  that  a  person  had  told  a  party 
what  he  would  say;  nor  when  the  evidence  does 
not  relate  to  new  facts,  but  consists  merely  of 
cumulative  facts  or  circumstances  relative  to  the 
same  matter  controverted  at  the  former  triaL 

3.  Wager  Contracts— Mutuality  of  Risk.*— That  is  sot 
a  contract  of  wacer,  by  the  terms  of  which  all  the 
profit  or  loss  is  to  be  on  one  of  the  parties. 

4.  Contract  for  Sale  of  Oold— Public  Policy.— Con- 
tracts for  the  sale  and  purchase  of  gold  are  not 
void  as  afiralnst  public  policy. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  in  December,  1868,  by  Albert 
Speyers,  a  gold  broker  of  New  York,  against 
A.  Vance  Brown,  to  recover  the  amount  of 
commissions  due  to,  and  losses  sustained 
by,  the  plaintiff,  upon  purchases  and  sales 
of  gold  which  he  alleged  he   had   made  for 

Brown.  The  declaration  contained 
297      only    the  *money   counts.     The    only 

evidence  introduced  on  the  trial  was 
the  depositions  of  the  plaintiff  and  the  de- 
fendant, and  the  copies  of  accounts  and 
letters  filed  with  the  depositions;  and  on 
the  16th  of  February,  1869,  the  jury  found 
a  verdict  in  favor  of  the  plaintiff  for 
$1,043  08,  with  legal  interest  from  the  1st 
of  April,  1867,  till  paid ;  upon  which  the 
court  rendered  a  judgment. 

On  the  10th  of  March,  during  the  same 
term  of  the  court.  Brown  moved  the  court 
for  a  new  trial ;  but  the  court  overruled  the 
motion,  and  he  excepted.  On  the  ISth  of 
March  the  exception  was  presented  to  the 
court.  It  embodied  the  evidence  given  on 
the  trial,  and  also  the  affidavits  of  the  de- 
fendant and  of  Hamilton  G.  Fant.  The 
affidavit  of  the  defendant  stated  that  he 
had  discovered  new  and  material  evidence, 
the  existence  of  which  was  unknown  to  him 
before  the  trial,  and  which,  by  no  diligence, 
he  could  possibly  have  discovered  before 
said  trial ;  and  which  evidence  would,  in 
his  opinion,  if  it  had  been  introduced  on 
the  trial,  have  produced  a  different  verdict, 
viz :  that  the  transactions  which  formed  the 
subjects  of  said  suit  were  fraudulently  con- 
ducted by  said  Speyers,  and  that  the  sales 
and  purchases  of  gold,  alleged  to  have  been 
made  by  Speyers  for  the  defendant,  were 
not  real  and  bona  iide  sales  and  purchases; 
but,  on  the  contrary,  were  collusive  and 
fictitious ;  and  that   the  same   identical  lots 

•Wa^r  Contract— Mutuality  of  Rtok.— in  Embrey 
V.  Jemison,  9  Sup.  Ct  Rep.  T79,  the  court  said:  "The 
plaintiff  relies  upon  Brown  v.  Speyers,  20  Gratt.  2M. 
as  expressing-  a  different  view  of  this  question.  But 
we  do  not  so  understand  that  case.  The  supreme 
court  of  appeals  of  Virginia  did  not  there  indicate 
its  opinion  as  to  the  validity  of  a  contract  for  the 
purchase  of  "futures,"  the  settlement  in  respect  to 
which  was  to  be  upon  the  basis  of  paying  simply  the 
difference,  accordinsr  to  the  fluctuations  in  the  mar- 
ket, between  the  contract  price  and  the  market 
price." 

See  monofirraphlc  note  on  "Gamlufir"  appended  to 
Neal  V.  Com..  22  Gratt  917. 
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of  gold,  alleg^ed  to  have  been  sold  by  him, 
were,  in  point  of  fact,  sold  on  account  of 
various  persons  at  the  same  time ;  and  that 
the  same  identical  lots  of  gold  were  in  like 
manner  purchased  on  account  of  various 
persons  at  the  same  time  other  than  the  de- 
fendant ;  so  that  the  defendant  was  charged 
with  commissions  and  losses  on  transactions 
which  were  not  really  and  bona  fide  made 
on  account  of  the  defendant,  or  for  his 
benefit ;  and  that  the  knowledge  of  these 
facts  only  became  known  to  the  defendant 

on  Wednesday,  the  17th  instant,  two 
296      Mays  after  said   trial  was  had ;  and 

that  the  names  and  residences  of  the 
w^itnesses  by  whom  these  facts  can  be  proved 
were  not  ascertained  by  him  before  the  said 
trial,  and  could  not  have  been  ascertained 
by  him  before,  in  consequence  of  the  fact 
that  the  said  transactions  were  had  in  a 
distant  city,  viz:  New  York,  where  also 
the  said  witnesses  reside;  and  that  the 
knowledge  of  said  facts  and  the  names  of 
said  witnesses  were  learned  by  him  by 
means  of  an  interview  with  one  of  the  said 
persons,  which  was  brought  about  by  an 
accidental  circumstance  that  occurred  after 
the  trial;  that  the  circumstances  under 
which  he  became  apprised  of  the  above- 
mentioned  facts  were  wholly  accidental; 
and  that  no  amount  of  effort  or  diligence, 
or  the  use  of  any  ordinary  means  of  enquiry 
within  his  power,  would  have  enabled  him 
to  have  ascertained  the  existence  of  the 
same  at  any  time  prior  to  the  trial  of  the 
cause. 

Fant,  in  his  affidavit,  says:  I  have  read 
the  above  affidavit  of  A.  Vance  Brown,  and 
I  have  reason  to  believe  that  if  a  new  trial 
is  granted  to  Mr.  Brown  he  will  be  able  to 
establish  the  facts  mentioned  by  him  as  to 
the  purchases  and  sales  of  gold  referred 
to  by  him  in  said  affidavit. 

The  defendant,  in  his  deposition,  which 
was  read  on  the  trial  and  made  a  part  of 
the  bill  of  exceptions,  after  stating  that  a 
letter  written  by  him  and  made  a  part  of 
the  deposition  of  the  plaintiff,  was  written 
from  Chicago  before  he  had  received  an  ac- 
count from  the  plaintiff,  says  that  on  his 
way  back  to  Richmond  he  telegraphed  twice 
to  the  plaintiff,  to  know  why  he  had  ex- 
ceeded his  instructions,  and  instructed  him 
at  the  same  time  to  sell  what  he  had  bought ; 
to  which  telegrams  he  received  evasive  re- 
plies from  the  plaintiff.  That  soon  after 
his  return  to  Richmond  he  compared  the 
atK>ve-mentioned  telegrams  with  similar 
telegrams  that  had  been  received  by  another 
par^,    Mr.    H.    6.    Fant,    for   whom    the 

plaintiff  was  at  the  same  time  acting 
299      as  broker,  *and  that  the  comparison 

of  the  two  at  once  impressed  the  de- 
fendant with  the  idea  that  a  fraud  had  been 
practiced  by  the  plaintiff,  in  this,  that  the 
sales  and  purchases  reported  in  the  said 
account  current  were  not  real  and  bona  fide 
transactions;  and  that  the  plaintiff,  who 
was  an  operator  in  gold  on  his  own  account, 
had  made  the  transactions  for  himself,  and 
had  charged  the  losses  to  the  defendant, 
and  had  idso  charged  commissions  for  said 


transactions  to  defendant,  as  if  said  sales 
and  purchases  had  been  really  and  in  good 
faith  made  by  the  plaintiff  as  broker  for  the 
defendant. 

The  court,  in  overruling  the  motion  for  a 
new  trial,  gave,  as  the  grounds  of  his  judg- 
ment, that  the  only  witnesses  introduced  on 
the  trial  were  the  plaintiff  and  defendant, 
and  their  testimony  was  in  direct  conflict; 
and  the  court  could  not,  therefore,  certify 
the  facts ;  and  because  the  newly-discovered 
evidence  is  cumulative,  and  of  the  same 
character  with  that  offered  by  the  defendant 
himself.  And  the  court  certifies  that,  as  to 
the  affidavit  of  H.  G.  Fant,  it  appeared  on 
the  trial  that  he  has  given  to  the  defendant 
information  in  relation  to  the  matters  tes- 
tified to  by  the  defendant  on  the  trial.  And 
the  court  certified,  in  relation  to  the  sales 
of  gold  in  the  gold  room  in  New  York ;  that 
the  party  offering  the  gold  never  had  the 
gold  which  he  professed  to  sell  in  his  pos- 
session, but  at  the  time  of  delivery  is  ex- 
pected to  account  for  its  then  value. 

Upon  the  application  of  Brown  a  writ  of 
supersedeas  was  awarded  to  the  judgment. 

E.  Y.  Cannon,  for  the  appellant. 

The  first  point  relied  upon  by  the  appel- 
lant is,  that  the  evidence  certified  upon 
the  motion  for  a  new  trial  shows  that  the 
implied  contract  upon  which  the  suit  was 
brought  in  the  court  below  was  grounded 
on  no  actual  consideration,  but  was  a 
300  mere  wager,  and,  as  *such,  void  un- 
der the  provisions  of  law  on  that  sub- 
ject.    See  Code  of  1860,  chap.  142,  sec.  2. 

The  second  point  relied  upon  by  the  ap- 
pellant is,  that  it  appears  by  the  said  evi- 
dence, as  certified  upon  the  said  motion  for 
a  new  trial,  and  in  the  certificate  of  the 
judge  of  the  Circuit  court,  that  at  the  time 
when  the  alleged  sales  and  purchases  of 
gold  took  place,  which  formed  the  pretended 
consideration  of  said  contract,  in  point  of 
fact  no  such  sales  or  purchases  were  made, 
and  the  subject  matter  of  said  alleged  sales 
and  purchases  had  at  that  time  no  existence, 
actual  or  potential,  and,  therefore,  accord- 
ing to  a  well-established  principle  of  the 
law  of  sales,  the  alleged  contract  in  relation 
thereto  was  in  law  void.  And  on  this  point 
I  refer  to  the  cases  of  Bryan  v.  Lewis,  Ryan 
A  Moody,  R.  386,  2lEng.  C.  L.  467;  Robin- 
son V.  Macdonnell,  5  Maule  A  Sel.  R.  228 ; 
Lunn  V.  Thornton,  1  Common  Bench  R. 
379,  50  Eng.  C.  L,. ;  Wood  A  Foster's  Case, 
1  ijeonard  R.  42. 

The  third  point  on  which  the  appellant 
relies  is,  that  the  motion  for  a  new  trial, 
on  the  grround  of  after-discovered  evidence, 
was  improperly  denied ;  and  on  this  point  I 
refer  to  the  following  cases:  Simmons  v. 
Fay,  1  New  York,  E.  D.  Smith  R.  107; 
White  V.  State,  17  Ark.  R.  404 ;  Bronson  v. 
Hickman,  10  Indi.  R.  3;  Nuckols'  Adm'r 
V.  Jones,  8  Gratt.  267 ;  Hansburger  v.  Kin- 
ney, 13  Gratt.  511. 

In  reply  to  the  brief  of  argument  upon 
the  patt  of  the  appellee,  I  submit : 

First.  That  the  point  made  by  him,  that 
the  bill  of  exceptions  in  this  case  states  the 
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evidence  of  the  witnesses,  instead  of  the 
facts  proved,  in  support  of  which  proposition 
he  cites  the   case  of  Bennett  v.  Hardaway, 

6  Munf.  125,  and  other  cases  of  the  like 
character,  has  no  application  whatever  to 
the  present  case.  The  motion  for  a  new 
trial    in   this  case  was  not  based  upon  the 

ground  that  the  verdict  was  contrary 

301  to  the  evidence,  *but  upon  the  g^round 
of  after-discovered  evidence,  and  upon 

the  ground,  further,  that  the  verdict  was 
contrary  to  law ;  and,  for  the  purposes  of 
this  motion,  it  was  not  only  competent,  but 
proper,  that  all  the  evidence  should  be 
stated  in  the  bill  of  exceptions,  in  order 
that  the  appellate  court  may  determine  the 
relevancy  of  the  affidavits  offered  in  support 
of  the  motion,  and,  also,  whether  upon  the 
whole  case  made  by  the  evidence,  the  ver- 
dict was  contrary  to  law  or  not.  And  the 
case  of  Nuckols'  Adm*r  v.  Jones,  8  Gratt. 
267,  which  is  cited  by  the  counsel  for  the 
appellee  in  support  of  his  position,  I  rely 
upon,  also,  to  show  that  the  frame  of  the 
bill  of  exceptions  in  this  case  is  right,  and 
that  an  omission  to  state  the  whole  evidence 
would  have  been  error.  And  it  will  be  seen 
that  the  judge  who  signed  the  certificate  in 
this  case  expressly  declined  to  certify  the 
facts  proved,  because  of  the  conflict  in  the 
testimony. 

In  regard  to  the  second  point  made  by  the 
counsel  for  the  appellee,  that  the  newly- 
discovered  testimony  was  cumulative,  and 
that  the  affidavits  offered  in  support  of  the 
motion  were  insufficient  in  not  coming  from 
the  newly -discovered  witnesses  themselves, 
in  support  of  which  propositions  the  coun- 
sel cites  2nd  Tucker's  Com.  pages  306,  '7 
and  '8,  the  case  of  Callaghan   v.  Kippers, 

7  Leigh  608,  and  various  other  cases,  I  have 
to  sa)*  that  not  one  of  said  cases  or  author- 
ities referred  to,  supports  the  propositions 
contended  for  by  the  counsel  for  the  appel- 
lee. 

In  the  first  place,  the  testimony  was  not 
cumulative  in  any  sense,  as  is  shown  by 
the  certificate  of  the  judge  himself  who 
presided  at  the  trial.  The  certificate  shows 
that  the  only  witnesses  examined  on  the 
trial  were  the  plaintiff  and  defendant,  and 
that  their  testimony  was  in  conflict.  The 
newly-discovered  testimony,  as  shown  by 
the  affidavits,  went  to  fortify  and  confirm 
the  evidence  given  by  the  defendant;  and 
where  the  scales  of  evidence  are  equally 

302  balanced    by    the    opposing  *oaths   of 
the  parties  to  the  cause,  new  testimony 

of  disinterested  persons,  confirmatory  of 
the  statements  made  by  either  of  said  par- 
ties, is  not  cumulative,  and  it  would  be 
absurd  to  call  it  so. 

The  case  of  Nuckols'  Adm'r  v.  Jones  goes 
further  to  support  the  propositions  of  the 
appellee  on  this  point,  than  any  other  he 
has  cited ;  but  by  reference  to  that  case  it 
will  be  seen  that  the  affidavit  upon  which 
the  motion  for  a  new  trial  was  grounded, 
merely  stated  that  the  party  moving  for  the 
new  trial  had  been  informed  that  certain 
witnesses  would  give  important  testimony, 
without  stating  the  nature  of  the  testimony, 


so  as  to  enable  the  court  to  see  whether 
such  new  testimony  would  have  the  probable 
effect  of  producing  an  opposite  verdict  upon 
the  new  trial.  And  further,  it  appears  that 
in  that  case  the  motion  was  rejected  because 
the  case  had  been  depending  for  a  length 
of  time,  and  the  newly-discovered  witnesses 
lived  in  the  county,  and  within  a  few  miles 
of  the  party  making  the  application  for  the 
new  trial;  whereas  in  the  case  at  bar  the 
cause  was  tried  at  the  first  term  after  it 
had  matured,  and  the  newly-discovered 
witnesses  resided  several  hundred  miles 
from  the  place  of  trial.  In  regard  to  the 
third  point  made  by  the  counsel  for  the  ap- 
pellee, that  a  constructive  delivery  of 
chattels  is  sufficient  to  pass  the  right  of 
property,  and  that  an  actual  delivery  in 
fact  is  not  necessary,  and  the  cases  of 
Pleasants  v.  Pendleton,  6  Rand.  473;  Chap- 
man V.  Campbell,  13  Gratt.  105 ;  and  Brock- 
enbrough's  Ex'ors  v.  Spindle's  Adm'rs,  17 
Gratt.  21,  cited  in  support  of  said  proposi- 
tion, I  submit  that  the  prii^ciple  laid  down 
in  said  cases  has  nothing  to  do  with  the 
case  at  bar.  As  I  have  already  argtied, 
there  was  no  delivery  in  this  case,  either 
actual  or  constructive.  The  pretended  sub- 
ject matter  of  the  sale  had  no  existence, 
either  actual  or  potential.  The  transaction 
in  question  was  a  mere  gambling  transac- 
tion ;  a  mere  wager  that  gold  would 
303  be  worth  a  given  sum  on  *the  market, 
on  a  given  day  in  the  future.  The 
party  offering  to  sell  said  gold  did  not  have 
it  in  his  possession,  nor  ever  expected  to 
have  it  in  his  possession.  He  neither  de- 
livered it  nor  expected  to  deliver  it,  nor  was 
capable  of  delivering  it;  and  when  the 
counsel  for  the  appellee  says,  in  his  brief, 
that  these  statements  are  ^'unsupported  in 
evidence  and  without  foundation  in  fact," 
he  must  have  overlooked  the  certificate 
made  by  the  judge  who  tried  this  cause ;  in 
the  bill  of  exceptions  the  court  certifies 
that,  '4n  relation  to  the  sales  of  gold  in 
the  gold  room  in  New  York,  the  party  offer- 
ing to  sell  gold  never  had  the  gold  which 
he  professed  to  sell  in  his  possession,  but 
at  the  time  of  delivery  is  expected  to  account 
for  its  then  value." 

Rose,  for  the  appellee. 

1.  The  bill  of  exceptions  in  this  case  states 
the  evidence  of  the  witnesses  instead  of  the 
facts  proved.  The  Appellate  court,  there- 
fore, according  to  its  well-settled  practice, 
cannot  revise  the  judgment  of  the  court 
below,  unless,  by  rejecting  all  the  evidence 
of  the  exceptor  and  giving  to  that  of  the 
adverse  party  full  force  and  credit,  the  de- 
cision still  appears  to  be  wrong.  The  ap- 
plication of  such  a  test  here  must  put  an 
end  to  the  case,  and,  in  the  language  of 
Judge  Roane  in  Bennett  v.  Hardaway, 
'*repel  it  from  the  consideration  of  the 
court."  Bennett  v.  Hardaway,  6  Munf. 
125;  Carrington  v.  Bennett,  1  I/eigh  374; 
Ewing  V.  Ewing,  2  I^eigh  337 ;  Callaghan 
V.  Kippers,  7  I/eigh  608 ;  Pasley  v.  English 
&  als.,  5  Gratt.  141;  Nuckols'  adm'r  v. 
^ones,  8  Gratt.  267 ;  Farish  &  Co.  v.  Reigle, 
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11  Gratt.  667.;  Carrington  v.  Goddin,  13 
Gratt.  587;  Bull's  Case,  14  Gratt.  613. 

2.  The  newly-discovered  testimony  was 
cumulative,  or  of  the  same  character  as 
that  before  offered  by  the  defendant  himself 
on  the  trial,  and  did  not  relate  to  any  new 
fact,  and  was  therefore  inadmissible.  The 
affidavits  also  were  insufficient  in  not 

304  coming    from   *the   newly -discovered 
witnesses  themselves.    2  Tuck.  Comm. 

306-7-8;  Callaghan  v.  Kippers,  7  Leigh 
608;  Nuckols*  adm'r  v.  Jones,  8  Gratt.  267; 
Hansbarger's  adm'r  v.  Kinney,  13  Gratt. 
511 ;  1  Gr.  &  Wat.  on  New  Trials  462  to  472, 
and  486  to  492 ;  3  ib.  1057  to  1063,  1065  to 
1072,  and  cases  cited. 

'  3.  An  established  usage  constitutes  the 
common  understanding  of  parties,  and 
ought  to  be  resorted  to  as  the  interpreter  of 
the  contract. 

In  contracts  for  the  sale  of  chattels,  a 
constructive  delivery  is  sufficient  to  pass 
the  right  of  property ;  an  actual  delivery  in 
fact  or  law  is  not  necessary.  The  contract 
of  sale  being  complete,  the  purchaser  is 
bound  though  there  was  not  and  could  not 
be  a  delivery,  and  though  the  vendor  may 
not  have  the  chattel,  but  may  have  to  go 
into  the  market  and  buy  the  same.  Pleas- 
ants v.  Pendleton,  6  Rand.  473;  Chapman 
V.  Campbell,  13  Gratt.  105;  Brockenbrough's 
ex'ors  V.  Spindle's  adm'rs,  17  Gratt.  21 ;  1 
Par.  on  Con.  (5th  edi.)  513,  note  m.  and 
cit. ;  Hibblewhite  v.  McMorine,  5  Meefa.  ft 
Welsh.  R.  462. 

4.  The  statements  of  the  appellant  in  his 
brief,  that  ^*the  implied  contract  upon  which 
the  suit  was  brougnt  in  the  court  below  was 
grounded  on  no  actual  consideration,  but 
was  a  mere  wager,"  and  that  no  sales  or 
purchases  of  gold  were,  in  point  of  fact, 
made,  and  ^*the  subject  matter  of  said  al- 
leged sales  and  purchases  had  no  existence, 
actual  or  potential,"  are  statements  unsup- 
ported by  evidence,  and  without  foundation 
in  fact. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  defendant  in  error,  a  gold  broker  in 
the  city  of  New  York,  was  employed,  in 
the  year  1867,  by  plaintiff  in  error,  residing 
in  the  city  of  Richmond,  to  buy  and  sell 
gold  on  commission.  The  speculation 
proved  unfortunate,  resulting  in  a  loss 

305  to  the  latter  of  about  *four  thousand 
dollars.  At  the  close  of  the  transac- 
tions between  the  parties,  the  defendant  in 
error  claimed  a  considerable  balance  to  be 
due  him,  for  the  recovery  of  which  a  suit 
was  instituted  in  the  Circuit  court  of  the 
city  of  Richmond,  and  at  the  February 
term,  1869,  a  verdict  and  judgment  were 
rendered  in  his  favor. 

The  plaintiff  in  error  then  moved  the 
court  to  set  aside  the  verdict  and  gfrant  him 
a  new  trial,  upon  the  ground  of  after-dis- 
covered evidence;  and  he  offered  his  own 
affidavit  and  that  of  Hamilton  G.  Fant,  in 
support  of  this  motion.  The  facts  set  forth 
in  defendant's  affidavit  were,  substantially, 
that  the  purchases  and  sales  of  gold  with 


which  plaintiff  in  error  was  charged,  were 
fictitious  and  fraudulent;  that  the  identical 
lots  of  gold  alleged  to  have  been  bought 
and  sold  for  plaintiff  in  error,  were  pur- 
chased and  sold  on  account  of  various  other 
persons,  at  the  very  same  time;  so  that 
plaintiff  in  error  was  charged  with  com- 
missions and  losses  on  transactions  which 
were  not  really  for  his  benefit;  and  the 
knowledge  of  these  facts  only  became 
known  to  him  two  days  after  the  trial ;  that 
the  names  and  residences  of  the  witnesses 
by  whom  the  facts  could  be  proved,  could 
not  be  ascertained  by  him  before  the  trial, 
because  the  transactions  took  place  in  a 
distant  city,  where  the  witnesses  resided, 
and  that  the  knowledge  of  these  facts,  and 
the  names  of  the  witnesses,  were  learned 
by  him  by  means  of  an  accidental  interview 
with  one  of  said  persons  after  said  trial. 

The  witnesses  alluded  to  in  this  statement 
were  not  produced,  nor  were  their  affidavits 
read,  nor  even  their  names  given.  It  is 
stated,  however,  that  the  names  of  the  wit- 
nesses and  the  facts  relied  on,  were  learned 
in  an  interview  between  plaintiff  in  error 
and  one  of  said  persons.  Who  that  person 
is  and  why  his  affidavit  was  not  taken  and 
filed,    we  are  not  informed.    The  affidavit 

of  Hamilton  G.  Fant  is  in  the  record ; 
306      and  he  states  *that   he  had  read  the 

affidavit  of  plaintiff  in  error,  and  that 
he  had  reason  to  believe  that  if  a  new  trial 
was  granted  plaintiff  in  error,  he  would  be 
able  to  establish  the  facts  relied  upon  in 
regard  to  the  purchases  and  sales  of  gold. 
What  these  reasons  are  does  not  appear. 
Whether  founded  on  a  knowledge  of  the 
facts  or  a  mere  inference  from  facts,  we 
are  left  to  conjecture.  If  this  affiant  had 
conversed  with  the  witnesses  in  New  York, 
it  is  a  little  remarkable  he  was  not  requested 
so  to  state.  If  he  was  one  of  the  persons 
who  had  personal  knowledge  of  the  fraudu- 
lent conduct  of  the  defendant  in  error,  it  is 
still  more  remarkable  he  did  not  state  the 
facts.  The  cautious  langtiage  employed  by 
him  would  indicate  that  he  was  stating 
opinions  rather  than  facts.  Whatever  he 
may  have  intended,  no  value  or  importance 
can  be  attached  to  an  affidavit  couched  in 
such  language. 

On  the  tri|Ll  of  the  cause,  the  plaintiff  in 
error  was  himself  examined  as  a  witness. 
It  appears  from  his  testimony  that  as  early 
as  March,  1867,  his  suspicions  of  the  de- 
fendant in  error  were  awakened  by  certain 
evasive  telegrams  received  from  the  latter ; 
that  these  suspicions  were  strengthened  by 
comparing  these  telegrams  .with  others  re- 
ceived from  the  same  source  by  the  witness 
Fant,  from  which  it  appeared  that  defend- 
ant in  error  was  then  professing  to  buy  and 
sell  at  the  very  same  time,  the  identical 
amounts  of  gold  for  said  Fant,  he  was  pre- 
tending to  buy  and  sell  for  plaintiff  in  error. 
It  is  evident,  from  this  statement,  and  from 
the  affidavit  of  plaintiff  in  error,  as  also 
the  certificate  of  the  judge  who  presided 
at  the  trial,  that  the  said  Fant  was  one  of 
the  persons  by  whom  plaintiff  expected  to 
establish  the  facts  contained  in  his  affidavit^ 
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and  urged  as  a  ground  for  new  trial.  It  ap- 
pears that  the  trial  did  not  take  place  until 
February,  1869 ;  two  years  after  the  inter- 
view with  Fant  and  the  comparison  between 
the  telegrams;  and  yet  Fant  was  not 

307  ^examined  as  a  witness,  nor  is   any 
reason  given  for  the  failure  to  do  so ; 

and  the  plaintiff  in  error  gravely  asks  for 
a  new  trial  to  afford  him  an  opportunity  of 
examining  a  witness  whose  testimony  was 
known  to  him  two  years  before  the  former 
trial. 

During  all  this  time  it  does  not  appear 
that  the  plaintiff  in  error  exercised  the 
slightest  diligence,  or  made  any  preparation 
for  his  defence,  or  effort  to  find  or  procure 
the  attendance  of  witnesses,  notwithstand- 
ing his  attention  had  been  directed  to  the 
very  facts  now  made  the  basis  of  an  appli- 
cation for  a  new  trial.  But  his  negligence, 
after  the  trial,  was  equally  glaring  and 
palpable ;  and  subjects  him  to  the  suspicion 
of  attemptng  to  obtain  a  new  trial  upon 
improper  grounds. 

The  verdict  was  rendered  on  the  16th 
February,  1869.  The  affidavits  of  plaintiff 
in  error  and  H.  G.  Fant  were  made  two 
days  thereafter.  The  motion  for  a  new  trial 
was,  however,  not  submitted  until  the  10th 
of  March ;  nor  was  the  bill  of  exceptions 
signed  until  the  15th  of  the  month.  During 
this  period  the  plaintiff  had  ample  opportu- 
nity to  go  to  New  York  and  take  the  affida- 
vits of  the  witnesses  whose  names  and 
residences  he  had  ascertained  on  the  18th 
February ;  and  thus  shew  to  the  court  that 
he  had  discovered  new  and  important  evi- 
dence unknown  before,  which,  upon  a  new 
trial,  would  establish,  beyond  controversy, 
the  fraudulent  conduct  of  his  agent.  In- 
stead of  pursuing  this  plain  and  obvious 
course,  he  appears  to  have  been  content  to 
trust  his  case  to  the  court  upon  the  unsat- 
isfactory affidavits  previously  taken;  or 
perhaps  he  was  conscious  of  his  inability 
to  establish  the  facts  upon  which  he  founded 
his  claim  to  the  interposition  of  the  court 
in  his  behalf. 

To  grant  a  new  trial,  under  the  circum- 
stances here  disclosed,  is  to  violate  well- 
settled  principles  of  law ;  to  offer  premiums 
to  negligent  or  fraudulent  suitors  to  omit 
the   exercise   of   proper  diligence   in 

308  preparing  *for  the  trial  of  cases.     It 
IS  an  established  rule  of  the  courts  to 

grant  new  trials  very  rarely  upon  the 
ground  of  after-discovered  evidence,  and 
never  but  under  very  special  circumstances. 
The  party  must  show  he  was  ignorant  of 
the  existence  .of  the  evidence,  and  it  must 
be  such  as  reasonable  diligence  on  his  part 
could  not  have  secured  at  the  former  trial ; 
that  the  new  evidence  is  not  of  like  import 
with  any  part  of  that  offered  on  the  former 
trial.  He  must  produce  the  affidavits  of  the 
witnesses,  stating  the  facts  they  will  tes- 
tify, or,  if  that  be  impracticable,  the  affi- 
davits of  persons  who  have  conversed  with 
them,  showing  the  facts  they  will  state. 
On  the  other  hand,  a  new  trial  will  never 
be  granted  if  it  appear  that  the  evidence 
might,  with  reasonable  attention  and  dili- 


gence, have  been  procured  before  the  first 
trial :  nor  where  the  affidavit  states  only 
that  a  person  had  told  the  party  what  he 
would  say :  nor  where  the  evidence  docs  not 
relate  to  new  facts,  but  consists  merely  of 
cumulative  facts  or  circumstances  relative 
to  the  same  matter  controverted  at  the 
former  trial.  Smith  v.  Brush,  8  Johns.  R. 
84 ;  Shumway  v.  Fowler,  4  Johns.  R.  425 ; 
Nuckols  V.  Jones'  adm'or,  8  Gratt.  278; 
Callaghan  v.  Kippers,  7  Leigh  608;  13 
Gratt.  511. 

It  is  objected,  however,  that  the  contract, 
which  is  the  foundation  of  this  action,  is 
a  mere  wager,  and  void,  as  such,  under  the 
provisions  of  the  Virginia  statutes.  I 
cannot  perceive  the  force  of  this  objection* 
By  the  very  terms  of  the  arrangement, 
the  defendant  in  error,  in  buying  and  sell- 
ing the  gold,  could  sustain  no  loss,  nor 
realize  any  profit  from  the  transaction  be- 
yond his  commissions,  to  which  he  was 
entitled  in  any  event.  Whatever  might 
happen,  no  damage  or  benefit  could  accrue 
to  him  from  the  adventure.  If  any  profit 
resulted  from  the  speculation,  it  belonged 
to  the  plaintiff  in  error.  If  any  loss  ac- 
crued, he  was  to  bear  it.  And  I  have  yet 
to  see  a  case  in  which  it  has  been  held 
309  that  *a  contract  is  a  wager,  by  the 
terms  of  which  the  loss  and  profit 
were  all  on  one  side. 

Another  point  relied  upon  in  the  argu- 
ment is,  that  no  sales  and  purchases  of  gold 
were  in  fact  made ;  and  the  subject  matter 
of  such  pretended  purchases  and  sales  had, 
at  the  time,  no  existence,  actual  or  potential ; 
and  therefore,  according  to  a  well  established 
principle  of  the  law  of  sales,  the  contract  in 
relation  thereto  was  void  in  law.  In  sup- 
port of  this  position  several  cases  were  cited, 
in  which  it  has  been  held,  that  if  goods  are 
sold,  to  be  delivered  at  a  future  day,  and  the 
vendor  neither  has  the  goods  at  the  time, 
nor  has  entered  into  any  prior  contract  to 
buy  them,  nor  has  any  reasonable  expecta- 
tion of  receiving  them  by  consignment,  but 
means  to  go  into  the  market  and  buy  the 
goods  he  has  contracted  to  deliver,  he  cannot 
maintain  an  action  on  such  contract. 
Whether  this  principle  be  sound  or  not,  it  is 
unnecessary  now  to  decide.  It  certainly 
has  been  repudiated  by  great  judges,  and  is 
not  regarded  as  law,  according  to  the  cur- 
rent of  modem  authorities.  See  2  Parsons 
on  Contracts,  543;  Hibblewhite  v.  Mc- 
Morine,  5  Exch.  R.  462.  This  principle, 
however,  can  only  apply  to  actions  by  the 
vendor  against  the  vendee  to  recover  dam- 
ages for  non-performance  of  the  contract. 
It  can  have  no  application  to  a  case  in  which 
an  agency  is  established,  and  the  agent  is 
authorized  to  go  into  the  market,  purchase 
the  goods,  and  sell  them  for  the  benefit  of 
his  principal.  In  such  case,  if  the  agent 
conforms  to  his  instructions,  and  a  loss  is 
sustained  from  the  transaction,  it  would 
seem  to  be  too  clear  for  argument,  that  the 
principal  is  bound  to  indemnii^  the  agent 
for  any  loss  he  may  sustain.  As  the  agent 
is  not  permitted  to  reap  any  of  the  profits 
of  his  agency,  he  is  entitled  to  be  compen- 


448 


20  QRATT. 


HoMB  Ins.  Co.  v.  Cohen. 


aiO,  311,  812 


sated  for  all  expenditures  and  damages 
arising*  in  the  course  of  his  employment. 

In  regard  to  the  assertion,    that  no 

310  such  purchases  and  *sales  of  gold  were 
in  fact  made,  the  defendant   in   error 

states  that  all  the  transactions  mentioned 
in  his  account  of  gold  bought  and  sold  for 
the  defendant  were  actual,  bona  fide  trans- 
actions, with  other  parties ;  and  there  is  no 
evidence  in  the  record  contradicting  this 
statement. 

The  last  and  only  remaining  point  to  be 
noticed,  made  by  the  counsel  for  the  plain- 
tiff in  error,  is  that  contracts  for  the  sale 
of  gold  are  illegal,  because  they  are  sup- 
posed to  contravene  considerations  of  public 
policy. 

The  Congress  of  the  United  States  has 
exclusive  control  of  all  questions  appertain- 
ing to  the  currency.  It  has  not  deemed  it 
advisable  to  adopt  any  legislation  prohib- 
iting the  purchase  and  sale  of  gold.  On 
the  contrary,  the  act  of  June,  1864,  as 
amended  by  that  of  1865,  imposes  a  tax 
upon  any  sales  or  contracts  for  the  sale  of 
gold  and  other  bullion  and  coin ;  and  the 
act  of  March,  1863,  provides  that  all  con- 
tracts for  the  purchase  or  sale  of  gold  or 
silver  coin  or  bullion,  if  to  be  performed 
after  a  period  exceeding  three  days,  shall 
be  in  writing  or  printed,  and  signed  by  the 
parties  or  their  agents.  It  would  be  a 
singular  exercise  of  judicial  power  for  the 
court  to  declare  illegal,  sales  from  which 
the  government  not  only  derives  a  revenue, 
but  has  actually  defined  the  terms  upon 
which  those  sales  shall  be  made  under  cer- 
tain circumstances. 

Independent  of  such  considerations,  the 
courts  are  very  averse  to  holding  contracts 
illegal  upon  grounds  of  public  policy,  unless 
the  question  is  free  from  all  doubt.  In 
Hilton  V.  Eckersly,  6  Ellis.  &  Black.  R.  47, 
the  judges  differed  in  opinion  as  to  what 
public  policy  really  was  in  the  case  then 
before  them.  LK>rd  Campbell  said  he  en- 
tered upon  such  considerations  with  much 
reluctance  and  great  apprehension. 

Bert,  Ch.  J.,  said  he  was  not  much  dis- 
posed to  yield  to  arguments  of  public 

311  policy:  that  the  judges  had  *gone 
much  further  than  they  were  war- 
ranted in  going,  on  such  questions:  that 
they  had  taken  on  themselves,  sometimes, 
to  decide  doubtful  questions  of  policy ;  and 
they  were  always  in  danger  of  so  doing, 
because  courts  of  law  look  onlv  at  the  par- 
ticular case,  and  have  not  the  means  of 
bringing  before  them  all  those  considera- 
tions which  enter  into  the  judgment  of 
those  who  decide  on  questions  of  public 
policy.  Judge  Story  has  said  that  the  courts 
have  never  really  defined  it.  That  it  varies 
with  the  habits  and  fashions  of  the  day, 
with  the  growth  of  commerce  and  the  usages 
of  trade.  In  the  License  Tax  Cases,  5  Wall. 
(J.  S.  R.  462,  Chief  Justice  Chase  said: 
**This  court  can  know  nothing  of  public 
policy,  except  from  the  constitution  and 
laws,  and  the  course  of  administration  and 
decision. '  * 

Whether  purchases  and  sales  of  gold  un- 


duly affect  the  currency,  and,  if  so,  to  what 
extent ;  whether  the  tendency  of  such  trans- 
actions is  to  depress  or  stimulate  values, 
are  questions  of  political  economy  that  ad- 
dress themselv»*8  chiefly  to  the  legislative 
department.  Their  solution  depends  upon 
the  laws  and  usuages  of  trade  and  com- 
merce, the  course  of  legislation,  the  confi- 
dence of  the  people  in  the  circulating  me- 
dium, and  the  good  faith  and  stability  of 
the  government,  the  state  and  condition  of 
the  country.  There  is  nothing  in  this  re- 
cord, this  court  has  no  data,  no  facts  before 
it,  which  enable  it  to  declare  that  the  busi- 
ness of  buying  and  selling  gold  injuriously 
affects  the  currency,  the  trade  or  the  morals 
of  the  country.  We  may  indulge  in  specu- 
lative opinions  upon  the  subject;  but  it 
would  be  going  very  far  to  pronounce  such 
transactions  illegal,  upon  some  vague  and 
undefined  notion  that  their  tendency  is  to 
violate  public  policy.  The  cases  cited,  and 
others  that  might  be  referred  to,  justify 
no  such  conclusion. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Judgment  affirmed. . 
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*Honne  Ins.  Co.  v.  Cohen. 


January  Term,  1071,  Richmond. 
Absent  JoTKBs,  J.,  sick^  and  Staplbs,  J. 
1.  Insarsnc*  Policy— Condition*— ResMHisble  Compli- 
■nee  Saffldent*— In  an  action  on  a  policy  of  insur- 
ance acainst  fire,  all  that  can  be  required  of  the 
plaintiff  is  a  reasonable  and  substantial  compli- 
ance with  the  conditions  of  the  policy, 
a.  Sane— 5nine.— One  of  the  conditions  of  the  policy 
is,  amonsr  other  things,  that  the  insured  shall 
forthwith  give  notice  of  his  loss,  and  as  soon  as 
possible  deliver  in  a  particular  account  of  such 
loss,  signed  with  his  own  hand,  and  verified  by  his 
oath  or  affirmation:  and  also,  if  required,  shall 
produce  their  books  of  accounts.  Ac,  and  exhibit 
the  same  for  examination  by  any  person  named 
by  the  company;  and  until  such  proofs  are  fur- 
nished the  loss  shall  not  be  deemed  payable.    The 
account  haviuff  been  furnished,  first  under  the 
oath  of  an  agent,  and  when  so  objected  to,  under 
the  oath  of  the  principal,  and  the  company  haying 
been  called  upon  to  state  what  other  proofs  they 
required,  and  not  stating  what,  Hsij>: 
I.  Sane— 5anie—Wslver.t— The   company  will  be 
held  to  have  waived  any  demand  for  further 
preliminary  proof, 
a.  5nine— SaoM    Same.— The  books  and   papers 
being  to  be  produced  if  required,  and  the  com- 
pany not  having  named  a  person  to  examine 
them,  it  must  be  considered  as  a  waiver  of  any 
demand  for  them. 


^Insurancs— Conditions— Reasonable  Compliance  Suf- 
ficient.—The  proposition  laid  down  in  the  first  head- 
note,  that  a  reasonable  and  substantial  compliance 
with  the  terms  of  the  insurance  company  is  all  that 
can  be  required,  has  been  expressly  sustained  in 
Georgia  Home  Insurance  Company  v.  Ooode,  66  Va. 
756, 80  S.  £.  Rep.  806,  and  Bryan  v.  Peabody  Insur- 
ance Company,  8  W.  Va.  610. 

tSamo-SasM— Waiver.— In  Geo.,  etc.,  Co.  v.  Kinnier. 


V  R,  20  Gratt— 29 
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In  October,  1867,  M.  Cohen  instituted  an 
action  of  asaumpait  in  the  Circuit  court  of 
the  city  of  Richmond,  againat  the  Home 
Insurance  Company,  of  New  Haven,  Con- 
necticut, to  recover  the  value  of  certain 
g'oods  which  had  been  insured  by  the  Com- 
pany, and  had  been  destroyed  by  fire.  The 
action  was  founded  upon  a  policy  of  insur- 
ance issued  through  their  ag^ents  in  Rich- 
mond, by  which  the  Home  Insurance 
Company  insured  Cohen  against  loss  by 
fire  to  the  amount  of  three  thousand  dollars, 
on  his  stock  of  dry  goods,    &c.,  con- 

313  tained  *in  the   wooden   building   No. 
1715,  occupied  by  him  on  Main  street, 

in  the  city  of  Richmond.  The  policy  seems 
to  be  in  the  usual  form  issued  by  the  Com- 
pany. The  only  provision  of  the  policy 
which  it  seems  necessary  to  state,  is  the 
following :  *^  And  all  persons  insured  by  this 
Company  and  sustaining  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof  to 
the  Company ;  and  as  soon  after  as  possi- 
ble, to  deliver  in  a  particular  account  of 
such  loss  or  damage,  signed  with  their  own 
hands  and  verified  by  their  oath  or  affirma- 
tion ;  they  shall  also  declare  on  oath  whether 
any  and  what  other  insurance  has  been 
made  on  the  same  property ;  what  was  the 
whole  value  of  the  subject  insured  ;"  *  Vhen 
and  how  the  fire  originated,  so  far  as  they 
know  or  believe;  and  also,  if  required,  shall 
produce  their  books  of  account  and  other 
proper  vouchers,  and  shall  also  produce  cer- 
tified copies  of  all  bills  and  invoices,  the 
originals  of  which  have  been  lost,  and  ex- 
hibit the  same  for  examination  by  any 
person  named  by  the  Company,  and  be  ex- 
amined under  oath  touching  all  questions 
relating  to  the  claim ;  and  until  such  proofs 
are  furnished  and  loss  shall  not  be  deemed 
payable. ' ' 

Upon  the  trial  of  the  cause,  after  all  the 
evidence  had  been  introduced,  the  defendant 
moved  the  court  to  give  two  instructions  to 
the  jury ;  to  which  the  plaintiff  objected, 
and  asked  the  court  to  give  four  instruc- 
tions; to  which  the  defendant  objected. 
But  the  court  gave  both  sets  of  instructions ; 
and  to  this  opinion  of  the  court  the  plaintiff 
excepted,  so  far  as  it  gave  the  instructions 
asked  for  by  the  defendant,  and  the  defend- 
ant excepted  as  to  the  instructions  asked 
by  the  plaintiff.  The  bill  of  exceptions  sets 
out  all  the  evidence ;  and  the  instructions, 
and  the  material  part  of  the  evidence,  are 
given  in  the  opinion  of  the  court,  delivered 
by  Judge  Christian. 

There    was   a    verdict   and  judgment  in 
favor  of   the  plaintiff  for   twenty-five 

314  hundred  dollars,  with  interest  *thereon 
from  the  17th   day   of   August,    1867, 

SSOratt.  US.  the  prlDcipal  case  Is  cited  and  approved 
in  resrard  to  tbe  doctrine  of  waiver  in  insurance 
cases.  See  also,  the  principal  case  cited  In  Rocklnflr* 
ham.  etc..  Co.  v.  Sheets,  96  Gratt  860. 

See  foot-note  toOeo..  etc.,  Co.  v.  Klnnier,  28  Oratt 
88.  for  a  collection  of  cases  on  this  subject 

See.  generally,  monographic  note  on  "Fire  and 
Marine  Insurance"  appended  to  Mut,  etc.,  Soc.  v. 
Holt  90  Oratt  618. 


till  paid ;  and  thereupon  the  Home  Insurance 
Company  applied  to  this  court  for  a  super- 
sedeas to  the  judgment,  which  was  awarded. 

Crump,  for  the  appellant,  insisted, 

1st.  That  the  plaintiff  having  averred,  in 
his  declaration,  that  he  had  performed  the 
conditions  required  of  him  by  the  policy, 
which  were  conditions  precedent  to  his 
right  of  recovery,  he  could  not  maintain  his 
action  by  proof  of  the  defendant's  waiver 
of  these  conditions.  And  to  maintain  this 
proposition  he  referred  to  2  Wend.  R.  64, 
403;  7  Barb.  R.  171;  8  John.  R.  392;  9  Id. 
115;  15  Id.  204;  4  Cow.  R.  566;  8  Mass.  R. 
388;  3  T.  R.  90;  Oakley  v.  Morton,  1  Kern. 
R.  25;  5  Rob.  Prac.  252.  And  if  it  was 
impossible  to  perform  the  condition  that  is 
no  excuse.  2  Pars.  Cont.  528.  And  he  in- 
sisted that  if  <he  plaintiff  relied  on  a  waiver 
of  performance  of  the  conditions  by  the 
defendant,  he  should  have  so  alleged  it  in 
his  declaration,  and  should  have  set  out  the 
facts  which  constituted  the  waiver.  1 
Chitty*s  PI.  354-358;  20  Eng.  t,.  A  E.  R. 
541. 

2d.  That  the  evidence  did  not  authorize 
the  giving  the  second  instruction  asked  for 
by  the  plaintiff. 

3d.  That  the  second  instruction  was  fur- 
ther erroneous,  because  it  presented  only  a 
partial  view  of  the  evidence,  and  left  to  the 
jury  an  enquiry  only  as  to  certain  facts 
picked  here  and  there  from  the  proofs,  upon 
which,  as  a  conclusion  of  law,  the  supposed 
waiver  was  based.  And  he  insisted  that 
the  question  of  waiver  was  a  question  of 
fact,  and  the  jury  should  not  have  been  in- 
structed that  certain  facts,  if  found,  con- 
stituted a  waiver. 

4th.  That  the  instructions  given  for  the 
defendant  and  plaintiff  were  contradictory, 
and  calculated  to  mislead  the  jury,  and 
therefore  erroneous.  Ragland  v.  Butler,  18 
Gratt.  323;  Rosenbaum  v.  Weeden  A 
315  al..  Id.  *785;  Ward  v.  Chum,  Id. 
801;  Peshine  v.  Shepperson,  17  Id. 
472;  McDowell's  ex'or  v.  Crawford,  11 
Id.  377 ;  Bait.  &  Ohio  R.  R.  Co.  v.  PoUy, 
Woods  &  Co.,  14  Id.  447. 

Lyons,  for  the  appellee,  insisted  that  tbe 
Circuit  court  did  not  decide  that  the  plain- 
tiff was  released  bv  a  waiver  from  all  pre- 
liminary proof;  but  simply  that  when 
proof  of  substantial  performance  had  been 
given,  and  no  demand  had  been  made  for 
further  preliminary  proof  by  the  defendant, 
or  any  objection  had  been  made  to  the  suffi- 
ciency of  the  proof  offered,  then  they  must 
be  regarded  as  having  waived  their  right, 
if  they  had  it,  to  demand  a  more  particular 
specification  of  loss.  And  he  referred  to 
the  language  of  the  condition,  which  says, 
*4f  required,**  the  insured  shall  produce 
their  books,  &c.,  and  exhibit  the  same  for 
examination  by  any  person  named  by  the 
company.  Thus  shewing  that  this  was 
only  to  be  done  if  required,  and  for  a  par- 
ticular purpose.  And  he  insisted,  1st,  when 
what  are  called  preliminay  proofs  are  offered 
by  the  insured,  and  are  not  objected  to  by 
the  underwriter,  all  objections  are  waived. 
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and  cannot  be  felied  upon  at  the  trial.  And 
for  this  he  referred  to  Turley  v.  North  Amer. 
Fire  Ins.  Co.,  25  Wend.  R.  374;  O'Neil  v. 
Buffalo  Fire  Ins.  Co. ,  3  Comst.  R.  122 ;  Mc- 
Masters  &  als.  v.  Westchester  County  Ins. 
Co.,  25  Wend.  R.  379;  Bodle  v.  Chenango 
County  Mutual  Ins.  Co. ,  2  Comst.  R.  53 ; 
Westlake  v.  St.  Lawrence  Count)*  Mutual 
Ins.  Co.,  14  Barb.  R.  206;  Bumstead  v. 
Dividend  Mutual  Ins.  Co.,  2  Kern.  R.  81; 
Fireman's  Ins.  Co.  v.  Crandall,  33  A  lab. 
R.  9;  Francis  v.  Somerville  Mutual  Ins. 
Co.,  1  Butcher's  R.  78;  Underbill  v.  Aga- 
wam  Mutual  Fire  Ins.  Co. ,  6  Cush.  R.  440 ; 
Peoria  Marine  A  Fire  Ins.  Co.  v.  Lewis, 
18  Illin.  R.  553;  Baltimore  Fire  Ins.  Co.  v. 
Loney  &  al.,  20  Mary.  R.  20;  Franklin  Fire 
Ins.  Co.  V.  Updeeraff,  43  Penn.  R.  350; 
Bersche  v.  Globe  Mutual  Ins.  Co.,  31  Mis- 
souri R.  546;  Rathbone  v.  City  Fire  Ins. 
Co.,  31  Conn.  R.  194;  Peacock  v.  New  York 
Life    Ins.    Co.,    1    Bosw.   N.    7.  338; 

316  *Ayre8  v.  Hartford   Fire  Ins.  Co.,  17 
Iowa  R.  176;  Brown  v.  King's  County 

Fire  Ins.  Co.,  31  How.  Prac.  R.   N.  Y.  508. 

2d.  That  a  substantial  compliance  with 
the  policy  by  the  assured  was  suflScient. 
Sexton  V.  Montgomery  Co.,  9  Barb.  R.  191. 

3d.  That  when  the  books  and  accounts  of 
the  insured  are  lost,  the  general  statement 
of  the  loss  is  sufficient.  Mechanics'  Fire 
Ins.  Co.  V.  Nichols  A  al.,  1  Harrison's  N. 
J.  R.  410 ;  Wightman  v.  Western  Marine  A 
Fire  Ins.  Co.,  8  Rob.  La.  R.  442;  Franklin 
Ins.  Co.  ▼.  Culver,  6  Ind.  R.  137. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  upon  a  writ  of  error 
to  a  judgment  of  the  Circuit  court  of  the 
city  of  Richmond*  The  suit  was  instituted 
on  a  poUoy  of  insurance  issued  by  the  ap* 
pellants  on  the  16th  November,  1866,  by 
which  the  appellees  were  insured  to  the 
amount  of  $3,000  against  loss  by  fire.  The 
building  containing  the  goods  insured  was 
destroyed  by  accidental  fire  on  the  31st 
March,  1867,  which  totally  consumed  a  large 
portion  of  the  goods,  together  with  all  the 
books  and  papers  of  the  insured. 

The  only  question  we  are  called  upon  to 
determine,  is  whether  it  was  error  in  the 
court  below  to  give  to  the  jury  the  instruc- 
tions moved  by  the  plaintiff's  counsel. 

It  seems  that  both  the  plaintiff  and  de- 
fendant moved  the  court  for  instructions ; 
and  both  sets  of  instructions  were  given  in 
the  form  in  which  they  were  respectively 
presented.  The  court  first  gave  the  follow- 
ing instructions,  which  were  moved  by  the 
defendant's  counsel: 

Ist.  That  it  was  the  duty  of  the  plaintiff, 
within  a  reasonable  time,  to  give  to  the  de- 
fendant notice  of  his  loss  and  damage ;  and 
as     soon     thereafter    as    possible    to 

317  *deliver  to  the  defendant  a  particular 
account  of  such  loss  or  damage,  signed 

with  his  own  hand,  and  verified  by  his  oath 
or  affirmation ;  and  also  to  declare  on  oath 
whether  any  and  what  other  insurance  had 
been  made  on  the  same  property,  what  was 
the  whole  value  of  the  subject  insured,  what 


was  his  interest  therein,  in  what  general 
manner  (as  to  trade,  manufactory,  mer- 
chandise or  otherwise)  the  building  con- 
tain ine  the  subject  insured,  and  the  several 
parts  thereof,  were  occupied  at  the  time  of 
the  loss,  and  who  were  the  occupants  of 
said  building,  and  when  and  how  the  fire 
originated,  as  far  as  the  plaintiff  knew  or 
believed ;  and  unless  the  jury  is  satisfied 
from  the  evidence  that  the  plaintiff  has 
complied  substantially  with  these  require- 
ments of  the  policy,  they  must  find  for  the 
defendant. 

2d.  That  it  was  the  duty  of  the  plaintiff, 
when  required  by  the  defendants,  to  pro- 
duce to  the  defendants  certified  copies  of  all 
bills  and  invoices,  the  originals  of  which 
have  been  lost,  and  exhibit  the  same  for 
examination ;  and  unless  the  jury  shall  be 
satisfied  from  the  evidence  that  the  plaintiff 
has  complied,  as  fully  as  it  was  in  his  power 
to  do,  with  the  provision  of  the  policy,  he 
is  not  entitled  to  recover  in  this  action." 

To  these  instructions  the  plaintiff  ob- 
jected ;  but  they  were  given  by  the  court ; 
and  then  the  plaintiff  moved  the  court  to 
give  the  following: 

1st.  **If,  from  the  evidence,  the  jury  shall 
believe  that  the  plaintiff  has  fairly  and  rea- 
sonably complied  with  the  terms  of  the 
policy  of  insurance,  he  is  entitled  to  recover 
of  the  defendants  a  sum  sufficient  to  cover 
the  loss  which  he  actually  sustained  by  the 
fire ;  provided  it  does  not  exceed  the  sum  of 
$3,000,  the  amount  expressed  in  the  policy 
of  insurance." 

<*2.  If  the  jury  shall  believe  that  the 
plaintiff  was  insured  in  the  company  of 
the  defendants  by  policy  No.  136  (see  policy 
copied  on  pages  21  to  29,  inclusive,  of  the 
record),  and  that  afterwards,  on  the 
318  night  of  ^he  31st  March,  1867, 
the  stock  of  the  plaintiff  was  de- 
stroyed by  accidental  fire,  and  without  any 
evil  practice  or  fraud  on  the  part  of  the 
plaintiff;  and  that'^on  the  day  of  April, 
1867,  the  plaintiff  furnished  a  statement  of 
his  loss,  verified  by  the  oath  of  his  agent 
P.  M.  Colinsky;  and  that  the  defendants 
refused  to  receive  the  same,  upon  the  ground 
that  the  policy  required  the  statement  of 
loss  to  be  signed  by  the  hand  of  the  plain- 
tiff, and  verified  by  his  affidavit,  and  so 
informed  the  plaintiff,  his  agent  or  attorney 
at  law;  and  that  afterwards  the  plaintiff, 
by  his  attorney  at  law,  required  the  said 
company  to  point  out  what  proof  they  re- 
quired of  the  plaintiff,  and  to  specify  any 
defect  in  the  proof  of  loss  furnished,  and 
that  thereupon  the  defendants  required  the 
affidavit  of  loss  to  be  made  by  the  plaintiff 
himself;  and  the  plaintiff  afterwards,  in  a 
reasonable  time,  furnished  the  proof  of  loss 
contained  in  paper  marked  (A)  (entered  on 
page  40-41  of  the  record),  and  the  defend- 
ants received  the  same  without  objecting 
thereto,  or  specifying  any  objection ;  and 
that  said  defendants  at  that  time,  and  after 
such  proof  of  loss  was  given,  did  not  require 
a  more  particular  specification  of  the  loss ; 
then  their  right  under  their  policy  if  any, 
to  demand  a  more  particular  specification  of 
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the  loss  was  waived  by  their  neglecting^  to 
demand  it.'* 

**3.  The  court  instructs  the  jury  that  it  is 
the  duty  of  the  defendants  to  prove  evil 
practice  or  fraud  on  the  part  of  the  plain- 
tiff, if  they  rely  upon  the  same  as  a  defence. 

**4.  If  the  jury  shall  believe,  from  the 
evidence,  that  in  making  his  claim  against 
the  defendant,  the  plaintiff  committed,  wil- 
fully, any  fraud  or  false  swearing",  for  the 
purpose  of  enabling  him  to  recover  of  the 
defendant  more  than  he  was  justly  entitled 
to  under  his  policy,  upon  the  facts  as  they 
really  occurred,  then  he  is  not  entitled  to 
recover. ' ' 

319  *As  to  the   first   instruction    asked 
for  by  the  plaintiff,  we  are  of  opinion 

that  there  is  no  error.  It  was  substantially 
the  same  which  had  already  been  given  to 
the  jury  in  the  first  instruction  propounded 
by  the  defendant's  counsel ;  the  only  differ- 
ence being  that  the  latter  sets  out  specifi- 
cally the  several  conditions  of  the  policy, 
and  then  says  that  **unless  the  jury  shall 
believe,  from  the  evidence,  that  the  plain- 
tiff has  substantially  complied  with  these 
requirements  of  the  policy,  they  must  find 
for  the  defendants;"  while  the  former, 
without  setting  out  the  terms  of  the  policy, 
declares  that  the  jury  must  be  satisfied  that 
the  plaintiff  has  fairly  and  reasonably  com- 
plied with  the  terms  of  the  policy. 

These  two  instructions,  so  far  from  being 
inconsistent,  are  substantially  and  in  effect 
the  same,  and  intend  to  assert,  and  do  in 
effect  assert,  this  proposition  of  law :  That 
compliance  with  the  requirements  of  the 
policy  (which  is  the  contract  of  the  parties) 
is  necessary ;  but  that  a  literal  compliance 
is  not  necessary,  where  a  substantial  com- 
pliance has  been  shown.  This  proposition 
is  not  contested  by  the  defendant,  but  is 
affirmed  by  them  in  the  first  instruction 
given  by  the  court  at  their  instance.  It  is 
certainly  true,  that  all  that  can  be  required 
in  such  a  case  is  (as  in  any  other  contract) 
a  reasonable  and  substantial  compliance 
with  the  conditions  of  the  policy.  Angel 
on  Insurance,  {  229 ;  Turley  v.  North  Amer. 
Fire  Ins.  Co.,  25  Wend.  R.  374;  2  Philips 
on  Ins.  I  1865 ;  2d  Kern.  R.  81. 

As  to  the  second  instruction  asked  for  by 
the  plaintiff,  it  is  earnestly  insisted  by  the 
learned  counsel  for  the  defendant,  that  the 
court  below  was  in  error:  1st,  because 
the  facts  upon  which  it  was  hypothecated 
were  not  proved,  but  assumed  by  the  court; 
and,  2d,  because  the  court  undertook  to  de- 
cide a  question  of  fact,  while  it  referred  a 
question  of  law  to  the  jury. 

It  is  evident  that  this  construction  points 
to  that  portion  of  the  evidence  which 

320  is    set   forth   in   the   record,  *in    the 
shape  of  a  correspondence  between  the 

attorney  for  the  plaintiff  and  the  agent  of 
the  defendant. 

The  fire  occurred  on  the  31st  March,  1867. 
On  the  9th  day  of  April,  1867,  preliminary 
proofs,  as  they  are  called,  were  furnished 
to  the  defendant,  in  the  shape  of  a  notice 
signed  by  P.  M.  Colinsky,  agent  and  attor- 
ney in  fact  of  Meyer  Cohen,    and  verified 


by  him,  together  with  a  certificate  of  a  jus- 
tice of  the  peace  of  the  city  of  Richmond. 
The  notice  and  certificate  are  as  follows: 
^'To  the  Home  Insurance  Co. ,  New  Ha ven. 
Conn. : 

'*I  hereby  give  you  notice,  as  heretofore 
your  agent  has  been  notified,  that  on  the 
night  of  the  31st  March  last,  between  the 
hours  of  two  and  three  o'clock,  my  store, 
in  the  wooden  building  No.  1715,  on  the 
south  side  of  Main  street,  between  17th  and 
18th  streets,  in  the  city  of  Richmond,  was 
fired  accidentally  or  otherwise,  by  means 
wholly  unknown  to  me,  and  in  which  I  had 
no  manner  of  participation,  directly  or  in- 
directly, and  my  stock  of  drv  goods,  insured 
by  you  to  the  amount  of  $3,000,  by  policy 
No.  136,  and  by  the  Washington  Fire  Insur- 
ance Co. ,  of  Baltimore,  to  the  amount  of 
$2,000,  was  entirel3'  consumed  in  part,  and 
in  part  so  much  burnt  as  to  be  of  no  value 
whatever.  The  stock  was  composed  of  a 
general  variety  of  dry  goods  suitable  for 
this  market,  and  was  worth,  at  the  time  of 
the  fire,  in  cash  value,  at  least  seven  thou- 
sand five  hundred  dollars.  A  more  minute 
description  or  account  I  cannot  give,  be- 
cause my  books  and  papers  were  consumed 
by  the  fire.  And  I  demand  of  yon  three 
thousand  dollars,  the  amount  insured  by 
you. 

'*  Signed  Meyer  Cohen,  by  P.  M.  Colinsky, 
agent  and  attorney  in  fact." 

The  certificate  of  *the  justice,  sent  with 
the  above  notice,  was  in  these  words: 
321  ***I,  Augustus  Bodeker,  a  justice  of 

the  peace  for  the  city  of  Richmond, 
do  hereby  certify,  that  I  am  well  acquainted 
with  the  character  and  standing  of  M. 
Cohen  and  P.  M.  Colinsky,  his  agent  and 
attorney  in  fact,  in  this  community,  and 
reside  not  far  from  the  store  lately  occupied 
by  him  on  Main  street ;  that  I  have  en- 
quired into  the  circumstances  attending  the 
late  fire  in  his  store,  and  believe  that  he 
has  by  misfortune,  and  without  fraud  or 
evil  practice  on  his  part,  sustained  loss  to 
the  amount  claimed  by  him. 

Given  under  my  hand  this  9th  day  of 
April,  1867. 

Signed,  A.  Bodeker,  J.  P." 

These  preliminary  proofs  were  submitted 
to  the  agents  of  the  Home  Insurance  Co.  by 
the  counsel  for  Cohen,  accompanied  by  a 
letter,  explaining  that  Cohen  was,  at  the 
time  of  the  fire,  and  still  was,  detained  in 
New  York  by  illness ;  and  that,  therefore, 
his  application  was  of  necessity  verified  by 
his  agent  and  attorney  in  fact,  Mr.  Col- 
insky. To  this  letter  the  agents  of  the 
Home  Insurance  Company  reply,  that  they 
are  instructed  to  refuse  to  receive  any 
papers  furnished  by  the  reputed  agent  of 
Cohen,  or  to  acknowledge  any  liability 
under  the  same ;  and  that  the  company  de- 
mand proofs  in  due  form,  with  copies  of 
bills  of  goods  purchased  or  other  authentic 
evidence  of  the  amount  of  goods  on  hand. 

A  long  correspondence  follows,  in  which 
the  attorney  of  Cohen  insists  that  he  has 
furnished  all  the  preliminary  proofs  required 
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by  the  policy,  and  that  it  ia  impossible  to 
famish  copies  of  bills  of  g'oods  purchased, 
or  any  more  minute  specification,  because 
of  the  fact  that  all  the  books  and  papers  of 
Cohen  had  been  destroyed  by  the  same  fire 
which  consumed  his  g'oods.  On  the  other 
hand,  the  ag^ents  of  the  defendants,  in  their 
letter,  insist  that  the  proofs  must  be  fur- 
nished by  Cohen  himself. 

322  *After  many  letters   had  passed  be- 
tween the.  agents  of  the  company  and 

the  attorney  for  Cohen,  there  was  furnished 
to  the  agent  a  notice,  verbatim  et  liberatim, 
as  the  former  notice,  signed  and  verified  by 
Cohen  instead  of  Colinsky  as  agent  and  at- 
torney in  fact.  It  cannot  fail  to  be  remem- 
bered, that  after  the  first  letter  from  the 
agents,  demanding  copies  of  bills  of  goods 
purchased,  and  the  reply  of  Cohen's  attor- 
ney that  this  was  impossible  from  the  fact 
that  all  his  booka  and  papers  had  been  de- 
stroyed, the  agents  of  the  company,  though 
pressed  to  point  out  (in  the  absence  of  the 
books  and  papers)  what  additional  proof 
was  required,  failed  to  indicate  the  charac- 
ter of  the  evidence  they  required,  but 
simply  insisted  that  the  proofs  must  be 
submitted  by  Cohen  himself. 

There  is  a  letter  in  the  record  which  was 
given  in  evidence  to  the  jury,  but  not  al- 
luded to  by  the  counsel  in  the  argument, 
which  furnishes  a  key  to  this  correspond- 
ence, otherwise  vague  and  indefinite.  It  is 
a  letter  written  by  Cohen  to  the  agents  of 
the  Home  Insurance  Company  in  Richmond, 
he  then  being  in  New  York,  dated  April 
3rd,  1867,  in  which  he  informs  the  agents 
at  Richmond  that  he  had  revoked  the  power 
of  attorney  he  had  given  Colinsky,  as  his 
agent,  to  manage  his  business  at  Rich- 
mond. This  letter  was,  no  doubt,  received 
by  Alf riend  A  Son,  the  agents  of  the  Home 
Insurance  Company,  before  the  application 
was  received  from  Colinsky,  the  agent  of 
Cohen,  which  bears  date  April  7th,  1867. 
This  accounts  for  the  agents  of  the  Home 
Insurance  Company  protesting,  from  the 
beginning  of  the  correspondence  with  the 
attorney  of  Cohen,  that  he  would  not  re- 
ceive the  papers  furnished  by  the  reputed 
agent  of  Cohen ;  and  insisting  to  the  end, 
that  he  must  have  the  preliminary  proof, 
furnished  by  Cohen  himself.  The  promi- 
nent idea  in  the  mind  of  the  agents  who 
conducted  this  correspondence,  as  shown 
by  the  letter   referred  to,    was,   that 

323  inasmuch*  as  Cohen  had  revoked  the 
agency  of  Colinsky,  and  had  informed 

them  of  this  revocation,  they  were  not  at 
liberty  to  receive  the  preliminary  proof 
from  an  agent  whose  powers  had  already 
been  revoked,  but  must  require  them  from 
the  principal.  It  is  true,  in  their  first  letter 
to  the  attorney  for  Cohen,  they  not  only 
say  that  they  will  not  receive  the  papers 
furnished  by  the  reputed  agent,  but  demand 
''proofs  in  due  form,  with  copies  of  bills  of 
goods  purchased,  or  other  authentic  evi- 
dence of  the  amount  of  goods  on  hand." 
But,  as  before  remarked,  it  is  a  pregnant 
fact  which  cannot  escape  observation,  that 
after  the  attorney  for  Cohen,  in  the  corre- 
spondence referred  to,    had  explained   that 


it  was  impossible  to  furnish  these  copies, 
because  all  the  books  and  papers  of  Cohen 
had  been  consumed  by  the  same  fire  which 
destroyed  the  goods  insured,  the  agents 
never  pointed  out  (though  pressed  to  do  so) 
any  additional  proof,  which  would  be  satis- 
factory ;  but  afterwards  simply  insi<4ted  that 
the  proofs  must  be  furnished  by  Cohen, 
and  not  by  Colinsky,  the  agent.  It  was  to 
this  state  of  facts,  disclosed  by  this  corre- 
spondence, that  the  2d  instruction  asked  by 
the  plaintiff,  pointed.  The  whole  corre- 
spondence was  before  the  jury  as  evidence. 
It  was  for  them  to  consider  and  weigh  it, 
along  with  the  other  facts  of  the  case. 

We  think  the  plain  meaning  and  scope  of 
the  2nd  instruction  was  simply  this:  That 
after  having  furnished  the  preliminary 
proofs  in  the  shape  of  the  specification  of 
loss  verified  by  the  oath  of  the  plaintiff  and 
the  certificate  of  the  justice,  if,  when  called 
upon  by  the  plaintiff  to  state  whether  any 
farther  proof  was  required,  the  defendants 
failed  to  make  any  requirement  for  farther 
proof,  or  to  make  any  objection  to  the  suffi- 
ciency of  the  proof,  then  they  must  be  re- 
garded as  having  waived  their  ri^ht  to 
demand  a  more  particular  specification  of 
their  loss. 

We  think  when  this  instruction  is 
324  taken  in  connection  *with  those  which 
preceded  it,  it  contains  no  error.  Its 
correctness  will  be  more  clearly  vindicated 
when  we  consider  the  terms  and  conditions 
of  the  policy  upon  which  this  action  is 
founded.  We  find  this  provision  pointing 
out  what  is  to  be  done  by  the  insured  before 
the  policy  ''shall  be  deemed  payable;"  and 
this  refers  to  what  is  known,  in  the  lan- 
guage of  insurance  policies,  as  "preliminary 
proofs."  "All  persons  insured  by  this 
Company,  and  sustaining  loss  or  damage 
by  fire,  are  forthwith  to  give  notice  thereof 
to  the  Company,  and  as  soon  after  as  pos- 
sible, to  deliver  in  a, particular  account  of 
such  loss  or  damage,  signed  with  their  own 
hands,  and  verified  by  their  oath  or  affirma- 
tion ;  they  shall  also  declare  on  oath  whether 
any  and  what  other  insurance  has  been 
made  on  the  same  property ;  what  was  the 
whole  value  of  the  subject  insured,  &c., 
Ac.  *  *  And  also,  if  required,  shall  pro- 
duce their  books  of  account  and  other  proper 
vouchers,  and  shall  also  produce  certified 
copies  of  all  bills  and  invoices,  the  originals 
of  which  have  been  lost,  and  exhibit  the 
same  for  examination  by  any  person  named 
by  the  Company ;  and  be  examined  on  oath 
touching  all  questions  relating  to  the  claim ; 
and  until  such  proofs  are  furnished  the  loss 
shall  not  be  deemed  payable."  Now,  the 
evidence,  upon  which  the  instructions  were 
based,  clearly  shows  that,  after  the  first 
letter  rejecting  the  papers  furnished  by  the 
reputed  agent,  as  he  is  designated,  and 
demanding  "proofs  in  due  form,  with  copies 
of  bills  of  goods  purchased,"  &c.,  they  not 
only  fail  to  indicate  what  additional  proofs 
are  required,  but  they  never,  as  it  was  their 
duty  to  do  by  the  express  terms  of  their 
policy,  indicate  any  person  by  whom  the 
examination  of  such  proofs  was  to  be  made. 
It  was  not  sufficient  that  they  should  require 
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of  the  assured,  copies  of  invoices,  bills,  Ac, 
but    they   were  bound  to  indicate  some  per- 
son before  whom  they  should   be  exhibited. 
Having  failed  to  do  that,  and  having 

325  simply    insisted     *that     the     proofs 
should  be  furnished  by  Cohen  himself, 

and  Cohen  having  furnished  the  account 
and  verification  of  the  loss,  in  accordance 
with  the  terms  of  the  policy,  the  defendants 
must  be  held  to  have  ** waived  their  right 
to  demand  a  more  particular  specification 
of  the  loss. ' '  And  there  was  no  error  in  the 
court  so  instructing  the  jury,  if  they  be- 
lieved the  supposed  state  of  facts. 

Good  faith  and  fair  dealing  is  of  the  very 
essence  of  the  contract  of  insurance;  and 
where  the  company  puts  its  refusal  to  pay 
upon  the  ground  of  a  defect  in  the  prelimi- 
nary proofs,  they  ought  to  point  out  what 
the  defect  is — what  is  necessary  to  be  sup- 
plied SQ  as  to  give  the  insured  the  opportu- 
nity to  supply  what  is  required.  Failure  to 
do  this,  or  their  silence  when  called  upon, 
will  be  held  to  be  a  waiver  of  such  defect 
in  the  preliminary  proofs.  Angel  on  Insur- 
ance, I  245 ;  ^tna  Fire  Ins.  Co.  v.  Tyler, 
16  Wend.  R.  385 ;  Burnstead  v.  The  Dividend 
Mutual  Ins.  Co.,  2  Kern.  R.  81 ;  Turley  v. 
North  Amer.  Fire  Ins.  Co.,  25  Wend.  R, 
374 ;  Id.  379.  And  so  as  in  the  case  before 
us,  where  the  Company  has  the  right,  by 
the  express  terms  of  the  policy,  to  call  for 
the  production  of  copies  of  bills,  invoices, 
Ac,  where  the  originals  have  been  lost, 
before  a  person  to  be  named  by  them,  and 
they  fail  to  name  such  person,  the  Company 
will  be  held  to  have  waived  their  right  to 
require  their  production  as  a  part  of  their 
preliminary  proof. 

We  are  therefore  of  opinion  that  there 
was  no  error  in  the  court  saying  that  a 
given  state  of  facts,  set  forth  in  the  in- 
structions, if  found  by  the  jury  to  be  true, 
constituted  a  waiver.  It  is  for  the  jury  to 
find  the  facts,  but  what  state  of  facts  con- 
stitutes a  waiver  is  a  question  of  law  for 
the  court. 

Another  objection  to   the   second  instruc- 
tion given  at  the  instance  of   the  plaintiff, 
urged  by  the  counsel  for  the  appellant,  is, 
that  it  submits  to  the  jury  a  question 

326  *of  law.     The   language    of   the    in- 
struction   being    *'then    their    right, 

under  their  policy,  if  any,  to  demand,"  Ac, 
it  is  insisted  that  the  court  left  it  to  the  jury 
to  determine  the  question  whether  they  had 
any  right,  under  their  policy,  to  demand  a 
more  particular  specification  of  loss.  We 
do  not  think  this  language  is  obnoxious  to 
the  criticism  of  the  learned  counsel.  Fairly 
interpreted,  it  means  the  same  thing  as  if 
the  court  had  said:  *'then  the  right,  under 
their  policy,  admitting  they  had  such  right, 
to  demand,"  &c.  This,  we  think,  is  its 
plain  meaning,  and  that  the  jury  must 
have  so  understood  it. 

As  to  the  third  and  fourth  instructions, 
we  think  they  are  substantially  correct,  and 
we  are  of  opinion,  upon  the  whole  case, 
that  the  judgment  of  the  Circuit  court  of 
the  city  of  Richmond  should  be  affirmed. 

Judgment  affirmed. 


327  'Saunders,  &q.,  v.  White  &  als. 

January  Term.  1871,  Richmond. 

JOTNBS,  Jm  absent,  side. 

Uquidatloo  of  Bank»-n5tatiite.«— The  principles  de- 
cided in  the  cases  of  Szchanire  Bank  of  Virginia, 
for  Camp,  trtuUe,  dbe,  v.  Knox,  dc,  and  Farmers' 
Bank  of  Virginia,  for  Ooddin,  Ae.  r.  Ander$tm  d 
Co.,  t9  Oratt.  789,  re-afflrmed. 

In  May,  1867,  David  J..  Saunders  and 
Samuel  C.  Tardy,  trustees  of  the  Bank  of 
Virginia,  instituted  an  action  of  debt,  in 
the  court  of  Hustings  of  the  city  of  Ports- 
mouth, against  Wm.  White  as  maker,  and 
John  R.  White  and  Arthur  Bmerson  as 
endorsers,  of  a  negotiable  note,  dated  the 
5th  of  February,  1862,  and  payable  eighty- 
eight  days  after  date,  for  thirteen  hundred 
and  fifty  dollars,  and  $2  65,  charges  of  pro- 
test, which  was  discounted  by  the  Bank  of 
Virginia  at  Portsmouth.  The  plaintiffs 
claimed,  as  trustees  of  the  Bank  in  a  deed 
made  the  8th  day  of  February,  1867,  in  pur- 
suance of  the  act  of  the  12th  of  February, 
1866,  requiring  the  banks  to  go  into  liqui- 
dation. 

The  defendants  pleaded  **nil  det>et,"  and 
also  a  plea  of  set  off ;  in  which  they  say 
that,  as  to  $1,633  of  the  debt  in  the  declara- 
tion mentioned,  the  plaintiffs,  as  trustees 
under  the  deed  of  the  bank,  are  indebted  to 
them  in  the  sum  of  $1,633,  upon  certain 
bank  notes  issued  by  the  said  bank,  and 
payable  to  bearer,  and  acquired  by  the  de- 
fendants since  the  said  deed  of  assignment 
was  executed,  and  since  notice  thereof  to 
the  defendants,  and  now  held  by  them.  Sec, 
The  plaintiffs  objected  to  the  filing  of  this 
plea ;  but  the  court  overruled  the  objection ; 
and  they  excepted. 

328  *Upon  the  trial,  after  the  evidence 
had  been  introduced,  and  it  was  ad- 
mitted that  the  note  sued  on  was  delivered 
to  the  plaintiffs  after  the  deed  of  the  bank 
was  executed,  that  the  Bank  of  Virginia 
was  insolvent,  and  that  its  notes,  offered 
as  set  off,  were  at  the  time  of  the  trial  at 
a  current  value  of  thirty-five  cents  in  the 
dollar,  and  were  acquired  by  the  defendants 
since  the  institution  of  this  suit,  the  plain- 
tiffs moved  the  court  to  instruct  the  jury- 
to  disallow  the  said  offset  on  the  aforesaid 
notes  of  the  bank.  But  the  court  refused 
to  give  the  instruction :  and  the  plaintiffs 
excepted. 

The  jury  found  a  verdict,  in  which  they 
allowed  the  plaintiffs  the  amount  of  their 
debt,  principal  and  interest,  $1,859  05,  and 
allowed  the  defendants  the  amount  of  the 
notes  of  the  bank— $1,633— as  a  set  off,  and 
ascertained  the  balance  due  to  the  plaintiffs 
to  be  $226  05.  And  for  this  sum  the  court 
rendered  a  judgment  for  the  plaintiffs,  with 
interest  from  the  time  of  trial.  From  this 
judgment  Saunders  and  Tardy  obtained  a 
supersedeas. 

Tazewell  Taylor,  for  the  appellants,  sub- 

*See  Bank  of  Va.  v.  Knox.  19  Gratt.  788;  mono- 
graphic note  on  "Banks  &  Banking"  appended  to 
Bank.y.  Marshall.  2&  Gratt  878. 
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mitted  the  case.    There  was  no  counsel  for 
the  appellees* 

CHRISTIAN,  J.,  read  the  judgment  of 
the  court. 

This  day  came  the  plaintiffs  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion  that  the  questions 
involved  in  this  case,  having  been  definitely 
settled  by  this  court,  in  its  decision  rendered 
at  the  last  term,  in  the  cases  of  '^Exchange 
Bank  of  Virginia  v.  Knox,  Ac,"  and 
** Farmers'  Bank  of  Virginia  v.  Anderson, 
Ac,"  and  reported  in  19  Gratt.  739;  and 
the  court,  referring  to  its  opinion  in  said 
causes,  for  the  reasons  for  its  action  in  this 
case,  doth  adjudge  and  order,  that  the  judg- 
ment of  the  said  Hustings  court  for 
329  the  city  of  Portsmouth  *be  reversed 
and  annulled,  and  that  the  plaintiffs 
in  error  recover  against  the  defendants  in 
error  their  costs  in  said  Hustings  court. 
And  this  court,  proceeding  to  enter  such 
judgment  as  the  said  Hustings  court  ought 
to  have  rendered,  doth  adjudge  and  order, 
that  the  plaintiffs  in  error  recover,  against 
the  defendants  in  error,  the  sum  of  one 
thousand  three  hundred  and  fifty  dollars, 
together  with  two  dollars  and  sixty-five 
cents,  charges  of  protest,  and  interest  from 
the  7th  day  of  May,  1862,  and  their  costs 
expended  in  the  prosecution  of  their  writ  of 
supersedeas  here. 

which  is  ordered  to  be  forthwith  certified 
to  the  said  Hustings  court  of  the  city  of 
Portsmouth. 

Judgment  reversed. 


330      'Miller  &  Franklin   v.    The   City   of 

Lynchburg. 

Blarcb  Term,  1971.  Richmond. 

JoTNSs,  J.,  Absent.* 

I.  Statute— Temporary.-The  act  of  Marcb  V,  1808,  to 
provide  a  currency  of  notes  of  less  than  five  dol- 
lars, was  Intended  to  be  temporary  in  Its  opera- 
tion. 

at  Maaidpsl  CorporsttoiM— iMUsnce  of  Notts.—Tht 
city  of  L.  on  tbe  8tb  of  May,  1802,  passed  an  ordi- 
nance for  tbe  issue  of  1120,000  of  small  notes,  and 
directed  Its  treasurer  to  exchange  them  for  coin 
or  currency,  which  should  be  held  or  invested  for 
tbe  redemption  of  the  notes.  Prom  May  8,  to 
October.  978.418  was  received  In  currency  In  ex- 
cbang-e  for  the  notes,  of  which  168,000  was  invested 
in  Confederate  bonds,  and  the  balance  was  held 
in  hand.  The  notes  were  directed  to  express,  and 
did  express,  on  their  face— received  In  payment 
for  city  taxes  and  all  other  city  dues.    The  city 

*He  decided  the  cause  In  the  District  court  of 
appeals. 

See  the  principal  case  cited  in  Omohundro  v. 
Omobundro.  21  Gratt.  884;  Meredith  v.  Salmon,  81 
Oratt.  778:  Wrlffhtman  v.  Bowyer.  84  Oratt  486; 
Dinwiddle  Co.  v.  Stuart  88  QratL  661,  579;  Richmond 
V.  Crenshaw.  78  Va.  MO. 


did  not  levy  a  tax  for  the  redemption  of  the  note. 

Hsld: 

1.  Same— Same— Confederate  Curreocy.— The  notes 
were  issued  and  received  with  reference  to  Con- 
federate currency  as  a  standard  of  value. 

a.  Sanio— Same— LlmttstloB  of  RedemptloB.— By  the 
act,  the  notes  were  required  to  be  redeemed 
within  the  period  prescribed  by  the  act. 

a.  Some— 8aiiie—5ame— statute— Effect.— The  city  of 
L.  havinff  provided  for  the  issue  of  her  notes, 
under  the  act  of  March  80.  the  act  of  May  16. 
extending  the  time  of  redemption,  does  not 
apply  to  the  notes  issued  by  that  city. 

4.  Some— Sane— Redemption— Uaooccaeary  to  Levy 
a  Tax.— The  city  of  L.  having  provided  ample 
funds  for  the  redemption  of  her  notes,  she  was 
not  required  to  levy  a  tax  for  their  redemption. 

B.   SaoM- Same— Effect  of   Non-Preeentment    for 

Redeoiptlon  within  tlie  Prescribed  Period.— Some 

of  these  notes  not  having  been  presented  for 

redemption  within  the  time  prescribed  by  the 

act  of  March  88,  the  holders  of  them  are  not 

entitled*  after  the  war,  to  set  them  off  against 

taxes  due  from  them  to  the  city;  and  the 

331         fund  which  *had  been  provided  and  held 

ready  for  their  payment,  having  perished, 

without  fault  of  the  city,  the  city  of  L.  is  not 

under  any  obligation  In  law  or  equity,  to  redeem 

them. 

On  the  29th  of  March,  1862,  the  General 
Assembly  of  Virginia  passed  an  act  '*To 
provide  a  cnrrency  of  notes  of  less  denomi- 
nation than  five  dollars/'  by  which  all  the 
cities  and  towns  of  the  State  having  a  tx>p- 
ttlation  of  over  two  thousand,  were  author- 
ised to  issue  notes  as  currency,  of  a  less 
denomination  than  five  dollars,  to  an  amount 
double  the  amount  of  State  taxes  assessed 
on  property,  real  and  personal,  within  such 
city  or  town,  for  one  year;  and  the  banks 
were  authorized  to  receive  and  pay  out  the 
same.  The  fifth  section  of  this  act  provides 
that,  for  redeeming  the  notes  issued  by  the 
counties,  ciHes  and  towns  of  the  Common- 
wealth, under  the  provisions  of  this  act, 
the  courts  of  such  counties,  cities  and  towns 
are  required,  at  their  annual  levy,  to  levy, 
upon  the  subjects  of  taxation  mentioned  in 
tlie  5th  section  of  ch.  53  of  the  Code,  an 
amount  sufficient  to  redeem  thirty-three  and 
one-third  of  the  amount  of  such  notes  in 
circulation  at  the  time  of  such  levy  in  1862 
and  1863;  and  in  1864  shall  levy  on  the 
same  subjects  an  amount  sufficient  to  re- 
deem all  such  notes  as  may  be  then  in  cir- 
culation ;  such  redemption  to  be  made  in 
such  funds  as  are  receivable  in  payment  of 
dues  to  the  Commonwealth. 

By  an  act  passed  on  the  15th  of  May, 
1862,  this  fifth  section  was  amended,  by 
providing  that  the  levy  in  1863  should  be 
sufficient  to  redeem  sixteen  and  two-thirds 
per  cent,  of  the  amount  of  the  notes  in  cir- 
culation at  the  time ;  and  so  of  each  suc- 
cessive year  until  the  entire  amount  issued 
is  redeemed ;  provided  that  the  redemption 
of  the  entire  issue  shall  not  be  postponed 
for  a  longer  time  than  six  years  from  the 
levy  courts  of  1863.  Such  redemption  to  be 
made  in  such  funds  as  are  receivable  in 
payment    of    dues  to   the   Commonwealth. 
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*On  the  8th  of  May,  1862,  prior  to 
the  passage  of  the  last  act,  the  coun- 
cil of  the  city  of  Lynchburg  passed  an  or- 
dinance for  the  issue  of  notes  under  the 
denomination  of  one  dollar,  to  the  amount 
of  $120,000;  and  the  notes  were  to  be  in 
tenor  and  effect  following : 

Received  in  payment  of  city  taxes,  and 
all  other  city  dues.  Issued  by  authority  of 
an  act  of  the  General  Assembly  of  the  State 
of  Virginia. 

Lynchburg,  April  1st,  1862. 

The  city  of  Lynchburg  will  pay  the 
bearer,  in  current  funds,  when  demanded 
in  sums  of  one  or  more  dollars 

No.  President. 

The  notes  were  directed  to  be  delivered, 
as  completed,  to  the  treasurer  of  the  city, 
who  was  directed  to  keep  an  account  of  all 
the  notes  received,  and  also  all  redeemed 
by  him,  so  as  to  shew  at  all  times  the 
amount  and  denomination  in  circulation. 
The  notes  were  to  be  issued  by  the  treas- 
urer, and  only  by  him,  in  exchange  for  coin 
or  current  bankable  funds ;  and  the  amount 
so  received  was  to  be  entered  in  his  books 
to  the  credit  of  ** small  note  account,*'  as 
a  fund  appropriated,  and  to  be  so  held  or 
invested,  and  to  be  held  exclusively  for  the 
redemption  of  the  notes  so  issued.  And 
for  all  notes  issued  under  this  ordinance, 
the  faith  of  the  city  of  Lynchburg  was 
thereby  inviolably  pledged  to  redeem,  in 
current  bankable  funds,  when  presented  in 
sums  of  one  or  more  dollars,  agreeably  to 
the  provisions  and  requirements  of  the  act 
of  the  General  Assembly  of  the  State  of 
Virginia,  authorizing  the  issue  of  small 
notes  passed  the  29th  of  March,  1862. 

The  ordinance  further  provided,  that  any 
of  the  notes  so  redeemed  might  be  re- 
333  issued:  and  further,  that  *the  treas- 
urer should  report  at  their  regular 
meeting  in  December  next,  and  annually 
thereafter,  the  amount  of  each  denomina- 
tion of  notes  issued  by  him,  and  also  the 
amount  redeemed  on  the  15th  of  the  same 
month,  and  the  amount  of  the  funds  held 
for  the  redemption  of  such  notes  as  may  be 
in  circulation  on  that  day. 

Between  the  6th  of  May  and  the  1st  of 
October,  1862,  there  was  delivered  to  the 
treasurer,  $72,418  60  of  the  notes  authorized 
by  the  aforesaid  ordinance ;  and  the  whole 
amount  was  paid  out  to  everybody  who  ap- 
plied for  them  between  these  dates ;  and  the 
currency  of  that  date,  which  was  Confed- 
erate currency,  was  received  for  the  same, 
and  duly  deposited  in  bank  to  the  credit  of 
the  ^^ small  note  account,"  to  the  full 
amount  of  $72,418  60.  And  within  the 
above  dates  $67,000  of  the  amount  was  in- 
vested in  Confederate  States  bonds,  for  the 
redemption  of  the  notes  so  issued ;  and  the 
balance  remained  in  bank  until  it  was  de- 
posited in  the  Citizens'  Savings  Bank  of 
Lynchburg  in  1864,  where  it  still  remains. 
The  $67,000  invested  fund  was  increased  to 
$68,100,  by  changing  some  of  the  converti- 
ble bonds  into  others  of  another  class ;  but 
that  fund  in  Confederate  States  bonds  is 
still  in  the  hands   of  the  treasurer,  for  the 


redemption  of  the  small  notes.     The  small 
notes   were   delivered   to  all  applicants  for 
he  same  amount  in  Confederate  notes. 

In  1867,  Miller  A  Franklin,  brokers  in  the 
city  of  Lynchburg,  were  assessed  upon  their 
business    with    a   city   tax   of  $1,125;  and, 
when  called  upon  for   payment  by  the  col- 
lector, they  refused  to  pay   the  same  in  the 
currency  of  the  United  States,  and  tendered 
to  him    in   payment  of  and  as  an  offset  to 
said  tax,  the  small  notes  of  the  city,  issued 
as  aforesaid,  to  an  amount  equal  to  the  tax. 
These  the  collector  refused   to  receive,  and 
levied  upon    their  office   furniture  and  iron 
safes.     And  Miller  A   Franklin    thereupon 
applied   to   the   judge   of  the  Circuit 

334  court   of  the  city  of  Lynchburg  *for 
an    injunction   to  restrain   the  officer 

from  selling  the  property   under  the    levy ; 
which  was  granted. 

The  bill  sets  out  the  issue  of  the  notes  as 
hereinbefore  stated,  the  tax  upon  the  plain- 
tiffs, and  that,  at  the  time  the  tax  was  as- 
sessed, and  when  it  was  levied,  they  were 
the  bona  fide  holders,  for  value,  of  a  large 
amount  of  these  small  notes,  which,  upon 
their  face,  were  made  receivable  for  city 
taxes  and  all  other  city  dues :  That  they 
had  offered  to  pay  the  tax  by  these  notes, 
which  had  been  refused ;  and  their  property 
had  been  levied  upon  by  the  collector.  The 
prayer  of  the  bill  was  for  an  injunction, 
and  that  they  may  be  permitted  to  pay  the 
tax  by  these  notes. 

The  city  of  Lynchburg  demurred  to  the 
bill,  and  also  answexed;  and  insisted, 
among  other  grounds,  that  the  power  of 
taxation,  whether  State  or  municipal,  was 
purely  legislative,  and  whilst  acting  within 
their  constitutional  authority,  no  court 
could  prescribe  to  the  legislative  body  what 
they  shall  or  shall  not  receive  in  payment 
of  taxes ;  nor  could  they  be  compeUed  to 
allow  offsets  or  discounts  to  their  tax  bills. 
It  was  insisted  further  that  the  notes  were 
issued  to  aid  the  rebellion,  and  were  there- 
fore forbidden  to  be  paid  by  the  laws  of  the 
United  States,  and  the  present  constitution 
of  Virginia. 

On  the  1st  of  July,  1868,  the  cause  came 
on  to  be  heard,  when  the  court  dissolved 
the  injunction,  and  dismissed  the  bill. 
Miller  &  Franklin,  thereupon,  applied  for 
and  obtained  an  appeal  to  the  District  Court 
of  Appeals  at  Lynchburg ;  where  the  decree 
of  the  Circuit  court  was  affirmed.  And  they 
then  applied  for  and  obtained  an  appeal  to 
the  Supreme  Court  of  Appeals. 

The  case  was  argued  by  Kirkpatrick  and 
Kean,  for  the  appellants,  •  and  by  Wm. 
Daniel  and  H.  C.  Cabell,  for  the  appel- 
lee. 

335  *ANDERSON,   J.      On    the  8th  of 
May,  1862,  the  common  council  of  the 

city  of  Lynchburg,  by  authority  of  the  act  of 
assembly  of  29th  of  March,  1862,  passed  an 
ordinance  *'that  notes  under  the  denomina- 
tion of  one  dollar,  be  issued  as  a  currency." 
They  were  to  be  issued  only  by  the  treas- 
urer, and  were  not  to  exceed  $120,000. 
In  1867,  the  plaintiffs,  who  were  bankers 
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and  brokers  in  the  city  of  Lynchburg,  were 
in  possession  of  a  large  amount  of  these 
notes,  at  the  time  they  were  assessed  with  a 
license  tax  of  $1,125  by  the  said  city.  They 
offered  to  pay  the  tax  with  these  notes  at 
the  scaled  value  of  Confederate  treasury 
notes  in  relation  to  gold,  as  of  their  date, 
which  they  allege  is  $1,687  50  of  the  face 
of  the  notes.  They  tendered  that  amount 
to  the  city  collector,  in  payment  of  their 
said  tax,  which  he  refused  to  receive.  And 
they  being  unwilling  to  pay  in  United 
States  currency,  he  levied  upon  their  prop- 
erty, the  sale  of  which  was  in  joined  by  the 
Circuit  court,  upon  the  application  of  the 
plaintiffs  by  bill  in  chancery.  The  injunc- 
tion was  afterwards  dissolved  and  the  bill 
dismissed  by  the  Circuit  court,  and  an  ap- 
peal taken  by  the  plaintiffs  to  the  District 
court,  which  affirmed  the  decree  of  the  Cir- 
cait  court.  And  from  that  decree  of  affirm- 
ance, the  plaintiffs  have  appealed  to  this 
court. 

The  case  is  one  of  g^reat  importance,  not 
so  much  for  the  amount  involved  in  this 
suit,  though  that  is  considerable,  as  for  the 
principle  to  be  decided,  in  which  the  cities, 
and  many  of  the  towns,  of  this  Common- 
wealth, may  be  very  largely  interested.  It 
demands,  therefore,  our  most  careful  con- 
sideration. 

The  plaintiffs  contend  that  they  have  a 
right  to  pay  the  tax  with  those  notes,  by 
virtue  of  the  act  of  assembly  authorizing 
the  issue ;  by  the  ordinance  under  which 
they  were  issued,  and  by  the  face  of  the 
notes.  The  act  of  assembly  of  29th 
336  March,  1862,  authorizing  *their  issue, 
expressly  provides,  **that  the  notes 
issued  as  aforesaid  shall  be  receivable  in 
payment  of  all  dues  to  the  corporation  issu- 
ing them. "  And  the  city  ordinance  directs, 
that  the  notes  issued  shall  be  inscribed  on 
their  face,  * 'received  in  payment  of  city 
taxes  or  all  other  city  dues."  And  it  is 
presumed  that  all  the  notes  were  issued 
with  that  inscription  on  their  face. 

This  language  imports  an  obligation  on 
the  part  of  the  city  to  receive  these  notes 
in  payment  of  ''city  taxes  and  all  other  city 
dues. ' '  But  it  imposes  no  higher  obligation 
than  is  imposed  by  the  5th  section  of  the 
ordinance,  which  is  in  these  words:  "All 
notes  issued  under  this  ordinance,  the  faith 
of  the  city  of  Lynchburg  is  hereby  invio- 
lably pledged  to  redeem,  in  current  banka- 
ble funds,  when  presented  in  sums  of  one 
or  more  dollars."  I  think  it  is  clear,  if 
the  city  was  under  an  obligation  to  receive 
those  notes  in  payment  of  taxes  in  1867, 
when  they  were  presented,  it  was  bound  to 
redeem  them  in  funds  which  were  then  cur- 
rent and  bankable.  The  question  of  obliga- 
tion, in  both  cases,  depends  upon  this, 
whether  it  was  a  promise  to  pay  in  such 
funds  as  were  current  and  bankable  at  the 
time  the  notes  were  issued,  or  in  such  funds 
as  were  current  and  bankable  after  the  war, 
when  demand  of  payment  was  made. 

The  contract  must  be  construed  in  refer- 
ence to  the  provisions  of  the  act  of  assem- 
bly, by  authority  of  which  the   notes  were 


issued.  It  must  be  presumed  that  it  was 
the  intention  of  the  city,  in  issuing  those 
notes,  to  comply  with  the  terms  of  the  law ; 
and  of  the  other  parties  in  receiving  them, 
to  have  received  them  with  the  understand- 
ing that  they  had  been  issued  and  would  be 
redeemed  in  accordance  with  its  manifest 
intention  and  object.  Accordingly  the 
plaintiffs,  in  their  bill,  very  properly,  do 
not  rest  their  claim  entirely  upon  the  face 
of  the  notes  and  the  ordinances  of  the  city 
council,  but  also  upon  the   act  of  as- 

337  sembly,    *without     the    authority    of 
which  they  could  have  had  no   valid- 

If  then,  when  the  city  council  ordered 
those  notes  to  be  issued,  it  was  understood 
that  they  were  to  be  issued  only  for  a  tem- 
porary purpose ;  that  they  were  not  to  con- 
stitute a  permanent  currency  of  the  coun- 
try, but  were  intended  merely  to  supplement 
the  Confederate  currency,  and  were  to  be 
redeemed  and  withdrawn  from  circulation 
at  an  early  day ;  if  this  was  understood  to 
be  the  policy  and  purpose  of  the  act  of  as- 
sembly, and  that  those  issues  were  to  con- 
stitute a  small  note  currency  merely  to 
meet  an  exigency  occasioned  by  the  war, 
which  had  withdrawn  specie  from  circula- 
tion, until  some  other  remedy  could  be  de- 
vised; and  that  in  furtherance  of  said 
policy,  the  Legislature  had  required  that 
provision  should  be  made  annually  for  the 
redemption  of  33^  per  cent,  of  the  issue,  so 
that  the  whole  might  be  redeemed  in  the 
course  of  three  years,  then  the  pledge  given 
by  the  city  council  must  be  understood  to 
have  been  given  with  a  reference  to  that 
implied  understanding,  that  the  notes  were 
to  be  presented  for  payment  in  accordance 
with  the  policy  and  requirement  of  the  law. 
Suppose  that  the  act  of  assembly,  having 
provided  that  the  city  should  provide  for 
the  redemption  of  those  issues  in  one,  two 
and  three  years,  had  expressly  required  that 
the  holders  should  present  them  for  redemp- 
tion in  that  period  (the  language,  though 
more  explicit,  would  not  more  certainly  dis- 
close the  purpose  and  policy  of  the  Legisla- 
ture), would  not  the  pledge  to  receive  them 
in  payment  of  city  taxes,  or  to  redeem  them 
when  presented  Ac,  in  current  bankable 
funds,  be  construed  to  have  been  given  with 
the  understanding  that  they  would  be  pre- 
sented within  the  time  limited,  and  would 
be  redeemed  with  such  funds  as  were  then 
current  and  bankable? 

But  the  case  is  stronger,  in  view  of 

338  what  was  in    fact  *the  action   of   the 
city  under  this  act  of  assembly.     The 

city  did  not  avail  itself  of  all  the  time  al- 
lowed by  the  act  for  the  redemption  of  those 
issues.  The  act  does  not  inhibit  the  city 
from  making  provision  for  an  earlier  re- 
demption than  the  time  specified.  The 
intention  of  the  Legislature  evidently  was, 
that  the  issues  authorized  should  be  re- 
deemed at  an  early  day,  and  the  utmost  time 
allowed  to  make  provision  for  their  redemp- 
tion, was  the  period  specified.  But  the  city 
council,  as  we  think  they  had  a  right  to  do, 
determined  to  do  more,  and  made  provision 
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for  their  redemption  pari  passu  with  their 
issue,  by  requiring^  that  the  very  funds  re- 
ceived for  them  should  be  specially  set  apart, 
held  and  invested  for  their  redemption. 
And  this  was  done  in  strict  conformity  to 
the  requirement  of  the  ordinance. 

It  is  true  that  a  subsequent  act  was  passed 
on  the  15th  of  May,  extending  the  time  for 
the  redemption  of  those  notes  to  four,  five 
and  six  years.  Upon  a  fair  construction, 
I  think  that  provision  is  applicable  to  issues 
made  under  the  3d  section.  But  it  only 
extends  the  privilege  of  the  cities,  towns 
and  counties,  which  they  might  avail  them- 
selves of  or  not  as  they  chose.  The  city  of 
Lynchburg  did  not  avail  herself  of  that 
privilege.  She  had  not,  as  we  have  seen, 
availed  herself  of  the  full  time  allowed  by 
the  iirst  act.  Her  ordinance  had  been 
passed  and  notes  issued  under  it,  and  direc- 
tion given  for  the  provision  which  should  be 
made  for  their  redemption, before  the  amend- 
atory act  was  passed.  And  she  made  no 
change  in  her  action  thereafter.  So  that  it 
is  manifest  the  city  of  Lynchburg  did  not 
avail  herself  of  any  privilege  proffered  by 
the  act  of  assembly  of  15th  of  May.  And  her 
ordinance  having  been  passed,  and  her 
whole  scheme  for  issuing  and  redeeming 
the  notes  in  question  having  been  adopted 
prior  to  that  act,  and  not  afterwards 
339  ^changed,  cannot  be  regarded  as  hav- 
ing been  adopted  with  reference  to  it, 
nor  can  her  undertaking  be  construed  by  its 
provisions. 

Now,  was  it  the  intention  of  the  Legisla- 
ture, by  the  act  of  March  29th,  1862,  or 
indeed  by  the  subsequent  acts  amendatory 
thereof,  that  the  issues  authorized  to  be 
made  should  be  redeemed  in  funds  which 
were  current  and  bankable  at  the  time  of 
their  issue,  or  in  any  other  than  Confederate 
currency?  A  provision  that  they  were  to  be 
received  in  payment  of  city  taxes  after  the 
war,  and  redeemable  in  such  currency  as 
was  then  current  and  bankable,  it  is  per- 
fectly manifest,  would  have  defeated  the 
very  object  of  the  law ;  which  was  to  pro- 
vide a  currency.  With  such  a  provision, 
they  would  have  been  immediately  with- 
drawn from  the  channels  of  circulation,  and 
held  as  an  investment,  and  not  circulated 
as  currency. 

It  was  not  the  design  of  the  Legislature 
to  provide  a  better  currency  than  the  Con- 
federate. It  was  to  supplement  it  with  a 
fractional  currency  for  the  accommodation 
of  the  public,  as  a  substitute  for  Confederate 
currency,  the  government  of  the  Confeder- 
acy not  having  authorized  the  issue  of  notes 
under  the  denomination  of  one  dollar. 
These  notes  were  undoubtedly  expected  to 
be  exchanged  for  Confederate  notes  of  a 
larger  denomination  than  one  dollar;  and 
being  no  better  than  Confederate  notes, 
were  expected  to  be  redeemed  with  them — 
the  small  notes  for  the  large  ones.  When 
exchanged,  the  note-holder  would  have  the 
small  notes,  and  the  city  the  large  ones. 
If  the  Confederacy  was  overthrown,  the 
large  notes  would  go  down  with  it,  and  the 
small  notes  must  incur  the  same  fate.     So 


that  it  was  not  a  matter  of  much  impor- 
tance, whether  the  small  notes  were  returned 
to  the  city,  and  the  large  notes  to  the  note- 
holder, before  the  fall  or  not;  the  conse- 
quence to  both  would  be  the  same.  The  act 
of  the  legislature  was   evidently  de- 

340  signed  for  the  accommodation  *of  the 
people.     If,  in   carrying   it   out,    the 

city  invested  the  notes  in  Confederate 
bonds,  it  was  because  those  bonds  were 
readily  convertible  into  Confederate  notes; 
so  that  she  might  be  ever  ready  to  redeem 
her  notes  when  presented  for  payment. 
And  if  by  such  an  investment  she  made  a 
profit,  it  was  perfectly  legitimate,  and 
merely  incidental,  and  not  at  all  in  conflict 
with  the  design  and  policy  of  the  law  to 
accommodate  the  public.  Upon  the  whole, 
therefore,  I  think  it  was  not  contemplated 
by  the  Legislature,  in  the  acts  authorizing 
these  issues,  that  they  should  be  redeemed 
in  any  other  than  Confederate  currency. 
Certainly  there  is  nothing  in  the  acts  to 
inhibit  the  cities  from  providing  that  they 
should  be  redeemed  in  such  currency. 

And  the  city  of  Lynchburg  virtually  did 
so  provide.  This  is  shown  by  the  4th  sec- 
tion of  the  ordinance ;  and  by  the  acts  of 
the  proper  city  authority,  in  its  execution. 
By  this  section  the  council  provided  that 
the  whole  fund  received  in  exchange  for 
these  notes  should  be  entered  on  the  treas- 
urer's books,  to  the  credit  of  '*  small  note 
account,*'  *^as  a  fund  appropriated,  and  to 
be  so  held  or  invested,  and  held  exclusively 
for  the  redemption  of  the  notes  so  issued." 
The  treasurer  was  authorized  to  receive,  in 
exchange  for  them,  ** bankable  funds;'* 
and  he  tells  us  that  he  received  entirely 
Confederate  money  for  them  (which  was 
bankable,  and  the  currency  of  that  date), 
which  was  daily  deposited  in  bank  to  the 
credit  of  ^* small  note  account,"  to  the  full 
amount  of  $72,418  60  (the  whole  amount  of 
issues  under  the  ordinance) ;  that  $67,000  of 
the  amount  were  invested,  between  the  6th 
of  May,  1862,  and  the  8th  of  Ck:tober  follow- 
ing, in  Confederate  States  bonds,  for  the 
redemption  of  those  notes,  and  the  balance 
remained  in  bank  until  it  was  deposited  in 
the  Citizens'  Savings  Bank  of  Lynchburg, 
in  1864,  where  it  still  remains.  The  in- 
vested fund  was  increased  to  $68,100,  by 
changing    some   of   the     convertible 

341  bonds  into  others   of  another  *class. 
But  that  fund  in   Confederate   States 

bonds  is  now  in  the  hands  of  the  treasurer, 
for  the  redemption  of  the  small  notes." 
That  these  bonds  were  readily  convertible 
into  Confederate  treasury  notes  is  a  fact  of 
history.  From  the  foregoing,  I  think  the 
ordinance  of  the  council,  and  the  acts  of 
the  city  authorities,  do  most  conclusively 
show  that  the  city  did  intend,  when  issuing 
these  notes,  that  they  were  to  be  redeemed 
in  Confederate  currency.  And  this  inten- 
tion not  being  in  conflict,  but  in  accord, 
with  the  language  and  spirit  of  the  act  of 
Assembly  under  authority  of  which  they 
were  issued,  I  think  it  is  a  fair  presumption 
that  they  were  received  by  the  parties  to 
whom  they   were   issued  with   the   under- 
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standing  that  they  would  be  redeemed  in 
that  currency ;  or  would  be  received  in  pay- 
ment of  city  taxes,  which  were  recoverable 
in  the  same  currency. 

Upon  the  whole,  I  conclude  that,  accord- 
ing to  the  true  understanding  and  agreement 
of  the  parties,  this  contract  was  to  be  ful- 
filled, on  the  part  of  the  city  of  Lynchburg, 
in  Confederate  States  treasury  notes,  and 
was  made  with  a  reference  to  such  notes  as 
a  standard  of  value. 

This  was  what  the  city  undertook,  and  the 
parties  to  whom  the  notes  were  issued  must 
be  presumed  to  have  accepted  them  with  that 
understanding.  And  we  have  seen  that  the 
city  made  ample  provision  to  redeem  the 
notes  in  Confederate  currency.  It  cannot 
be  doubted  that  if  the  holders  had  presented 
these  notes,-  in  accordance  with  the  obvious 
purpose  of  the  act  of  Assembly,  they  would 
have  been  promptly  redeemed.  Before  the 
notes  on  deposit  in  bank  were  exhausted, 
they  could,  and  doubtless  would,  have  been 
replenished  as  fast  as  they  were  needed,  by 
converting  the  bonds,  which  were  readily 
convertible,  into  currency.  It  seems  to 
me  that  the  city,  when  she  had  made  pro- 
vision for  the  redemption  of  these 
342  notes  whenever  presented,  had  *com- 
plied  with  the  contract  on  her  part. 
What  more  could  she  have  done?  It  was  no 
part  of  her  contract  to  look  up  those  notes 
to  redeem  them.  She  was  only  bound  to 
redeem  them  when  presented  and  demanded. 
And  the  holder  could  not  maintain  an  action 
on  them  until  demand  made  and  refusal,  un- 
less he  could  show  that  the  city  had  closed 
doors  and  refused  to  redeem.  Her  contract 
being  to  redeem  in  Confederate  currency 
when  presented  and  demanded,  the  holder 
having  failed  to  demand  payment  until  the 
currency  which  the  city  nad  provided  for 
their  redemption,  without  fault  on  her  part, 
had  become  worthless,  cannot  now  demand 
payment  in  United  States  currency.  Nor  can 
he  take  advantage  of  his  own  laches  in  not 
demanding  payment  before  Confederate 
currency  became  worthless,  now  to  demand 
what  was  the  value  of  the  notes  in  that  cur- 
rency, at  a  time  when  it  had  any  value. 

An  attempt  was  made  in  argument  to 
liken  this  case  to  that  of  Boulware  v.  New- 
ton, 18  Gratt.  708.  I  do  not  perceive  the 
analogy.  The  peculiar  feature  of  that  case 
is,  that  the  obligee  expressly  reserved  the 
right  to  designate  the  time  when  payment 
should  be  made,  and  negatived  the  right  of 
the  obligor  to  pay  at  any  other  time ;  and  by 
the  terms  of  the  contract,  payment  was  to  be 
made  in  such  funds  as  were  current  at  the 
time  of  payment.  The  court  held  that  it 
was  a  contract  of  hazard,  and  that  one  of 
the  hazards  was  the  contingency  as  to  the 
result  of  the  war,  whether  it  would  be  ad- 
verse or  favorable.  It  is  difficult  to  perceive 
how  a  contract  could  be  framed  which  more 
effectually  secured  to  the  obligee  the  right 
to  postpone  payment  until  after  the  termi- 
nation of  the  war,  and  then  to  receive  it  in 
such  funds  as  were  then  current,  whether 
Confederate  or  United  States,  according  to 
the  result  of  the  war.    And  it   was  because 


the  evidence  that  such  was  the  intention  of 
the  parties  to  the  contract,  was  so  clear  and 

conclusive  that  the  court  felt  impelled, 
343      in  that  case,  *to  a   conclusion   which 

bore  so  heavily  and  harshly  upon  the 
obligor.  I  should  be  indisposed  to  extend 
the  principle  of  Boulware  v.  Newton  in  its 
application  to  other  cases,  and  would  not 
apply  it  unless  required  so  to  do  by  clear 
and  conclusive  evidence,  in  order  to  give 
effect  to  the  intention  of  the  contracting 
parties.  In  this  case  there  is  no  such  evi- 
dence of  intention,  but  much  to  show  the 
contrary. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree  of  the  District  court  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Decree  affirmed. 


344       *8outh8ide  R.  R.  Co.  v.  Daniel. 

liarcli  Term,  1871.  Bicbmond. 

JoTNXS,  J.,  absent.* 

I.  SpMlal  RcpUcsUon-Wsat  of  Rs|olBdar--0^|M:tloii 
la  tiM  Appollat*  Court,  t—ia  an  action  on  tbe  case 
for  damsires  to  plaintiff's  land,  there  is  tbe  plea 

*He  bad  been  counsel  In  tbe  cause. 

tSpoclslRoplicatloii— Waotof  Rejoinddr.-Tbe  prin- 
cipal case  is  cited  by  many  snbseQuent  ones  as 
autbority  for  tbe  proposition  tbat.  tbonffb  no 
rejoinder  (or  fnrtber  pleading)  Is  filed  when  tbe 
replication  (or  otber  pleading)  alleges  new  matter, 
yet  If  tbe  record  states  tbat  tbe  Jnry  was  sworn  to 
try,  or  rendered  a  verdict  on.  tbe  Issue  Joined,  and 
tbe  cause  is  tried  on  Its  merits,  sncb  a  technical 
irregularity  will  be  treated  as  a  misjoinder  of  Issue 
and  will  be  cured  by  tbe  statute  of  Jeofails;  and 
will  not  be  looked  on  as  a  nonjoinder  wblcb  tbe 
statute  does  not  cure.  See  Dickinson  v.  Dickinson, 
25  Oratt.  825:  Hartley  y.  McKlnney,  28  Oratt.  757:  Sim- 
mons T.  Tmmbo.  9  W.  Va.  80S;  Huffman  y.  Alder- 
son,  0  W.  Va.  8S4:  B.  ft  O.  B.  R.  Co.  v.  Bltner,  15  W. 
Va.  460;  Henry  r.  Oblo  R.  R.  Go.,  40  W.  Va.  230.  21 
S.  £.  Rep.  866;  Curry  v.  Mannlngton,  23  W.  Va.  19: 
Cbancey  v.  Smltb.  25  W.  Va.  406.  See  also,  BarL  L. 
Pr.  (2d  Ed.)  474,  479,  481,  482,  750,  1862;  4  Min.  Inst. 
(8d  Ed.)  722.  748,  942,  1074. 

In  Dickinson  ▼.  Dickinson,  25  QratL  825,  the  court 
said:  "Another  objection  made  by  tbe  plaintiff  is  to 
tbe  failure  of  tbe  defendants  to  put  In  a  rejoinder 
to  plaintiff's  replications  to  pleas  Nos.  2  and  3 
respectively.  Tbe  record  states  tbat  tbe  plaintiff 
replied  specially  to  pleas  Nos.  2  and  8,  and  generally 
to  plea  No.  1  and  'Issue  was  Joined  thereon.*  Upon 
tbe  autbority  of  Soutbslde  R.  R.  Co.  r.  Daniel,  20 
Gratt  844,  and  cases  there  cited,  this  is  sufficient  to 
show  that  tbe  Issue  was  In  fact  Joined  and  duly  tried 
by  a  Jury." 

In  Simmons  v.  Trumbo,  9  W.  Va.  868,  tbe  court 
said:  "Tbe  defendant's  assignment  of  error,  tbat 
there  was  no  replication  to  the  plea  of  tbe  statute  of 
limitations,  nor  any  issue  upon  this  plea,  are  not 
well  taken  as  grounds  for  reversing  the  Judgment. 
Tbe  entry  on  tbe  record,  quoted  abore,  shows  tbat, 
by  this  entry,  tbe  plea  of  payment,  and  of  tbe  statute 
of  limitations,  are  treated  as  together  constituting 
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of  not  ffailty,  on  wblcli  issue  Is  Joined,  and  there 
is  a  special  plea,  to  wblcb  there  is  a  special  repli- 
cation concludinff  to  the  country.  To  this  there 
is  no  rejoinder,  and  theVecord  does  not  say  that 
issue  was  Joined  upon  it;  but  the  parties  go  to 
trial,  and  the  subjects  of  the  special  plea  and  rep- 
lication are  contested  before  the  Jury,  which  ren- 
ders a  verdict  for  the  plaintiff.  No  objection 
havinff  been  taken  to  the  want  of  Joinder  of  issue 
in  the  court  below,  it  seems  that  the  objection 
cannot  be  taken  in  the  Appellate  court. 

a.  SaiBfr— Same— When  Cured  by  Statute  of  Jeofalls.t 

—In  such  a  case  if  the  subject  of  the  replication  is 
such  that  the   defendant  cannot  rejoin  special 

one  plea,  on  which  the  record  says  issue  was  Joined. 
If  these  pleas  had  properly,  each  of  them,  concluded 
to  the  country,  this  entry  would  be  hftd  as  equiva- 
lent to  an  issue  on  each  of  the  pleas.  Oalleffo  v. 
Moore,  4  Munf.  00.  But  the  plea  of  the  statute  of 
limitations,  and  payment  should  have  concluded 
with  a  verification,  and  issue  could  not  have  been 
Joined  upon  them  by  adding  a  similiter,  but  only 
after  a  replication:  and  this  Joinder  of  issue  was, 
therefore,  improper.  But  we  think  it  must  be 
regarded  as  a  misjoinder  of  issue,  which,  after  ver- 
dict, is  covered  by  the  statute  of  Jeofails. 

"It  is  true  that,  at  one  time,  it  was  held,  in  Virginia, 
that  such  an  error  was  not  cured  by  the  statute  of 
Jeofails  (see  Stevens  v.  Thornton's  Adm'r,  1  Wash. 
[156]  IM.  and  Wilkinson's  Adm'r  v.  Bennett,  S  Munf. 
S14):  but  the  contrary  was  subsequently  held  in 
Moore  v.  Manro,  4  Rand.  488;  and  this  decision 
apparently  met  the  approbation  of  the  court  in  the 
case  of  Southside  Railroad  Co.  v.  Daniel,  20  Gratt. 
800.  I  think,  therefore,  this  was  a  misjoinder  of 
issue,  cured  by  Code  of  Va.  Ch.  181,  Sec.—;  Code  of 
W.  Va.  1808,  Ch.  184,  Sec.  8." 

And  in  Huffman  v.  Alderson,  0  W.  Va.  084,  the  court 
said:  "The  Virginia  cases  formerly  held,  that  when 
there  was  a  special  replication  containing  new 
matter,  there  can  be  no  issue  thereon  without  a 
rejoinder,  and  that  this  objection  is  not  obviated  by 
the  statement  in  the  record,  that  the  Jury  were 
sworn  to  try  the  issue,  or  rendered  a  verdict  on  the 
issues  Joined:  but  it  was  held  otherwise  in  a  more 
recent  case  of  Moore  v.  Mauro,  4  Rand.  488,  and  this 
decision  was  approved  in  Southside  Railroad  Co.  v. 
Daniel,  80  Oratt.  800.  In  that  case,  as  in  this,  the 
record  shows  no  Issue  made  upon  the  special  plea: 
one  had  been  made  upon  the  general  issue,  and  the 
Jury  was  sworn  to  try  the  issue,  but,  in  their  verdict, 
they  state  that  they  find  for  the  plaintiffs  on  the 
issues  Joined.  The  court  held  that  this  was  a  mis- 
Joining  of  issues,  cured  by  the  statute  of  Jeofails. 
Our  case  resembles  this  in  most  respects.  *  *  *  In 
the  case  now  before  us.  this  failure  to  make  up  the 
issues  has  not  even  been  assigned  as  an  error  in  this 
court,  nor  has  any  allusion  to  it  been  made  by  coun- 
sel in  their  argument  It  would  seem  to  have 
entirely  escaped  attention  that  issues  had  not  been 
properly  made  up.  To  reverse  the  case  now  for  such 
an  error,  would  be  to  sacrifice  Justice  to  a  mere 
technicality,  in  no  way  affecting  the  merits.  Basing 
our  action  on  the  two  Virginia  cases  referred  to.  I 
think  we  should  regard  this  as  amisjoinder  of  issue, 
cured,  after  verdict,  by  the  statute  of  Jeofails." 

See  the  principal  case  distinguished  in  Oriffle  v. 
McCoy,  8  W.  Va.  208. 

tSame— Seme— When  Cured  by  the  Statute  of  Jeo- 
falie.~See  principal  case  approved  in  Douglass  v. 
Central  Land  Co.,  18  W.  Va.  512. 


matter  without  a  departure  from  the  defence  set 
up  in  his  plea,  but  must  take  issue  upon  the  repli- 
cation, the  nonjoinder  of  issue  will  be  cured  by 
the  statute. 

a.  Estoppel  by  Record— Jndgment.l— Two  actions  on 
the  case  are  brought  In  the  same  court  at  the 
same  time,  by  the  same  plaintiff  against  the  same 
defendant  The  same  act  of  defendant  is  charged 
as  the  cause  of  the  damage  in  each  case:  but  the 
damage  in  one  case  is  charged  to  be  to  the  plain- 
tiff's land,  and  In  the  other  to  the  crops  grown 
and  growing  upon  it  The  case  as  to  the  crops  is 
the  first  tried,  and  the  evidence  is  as  to  the  crops, 
and  there  is  a  verdict  and  Judgment  for  the  de- 
fendant This  verdict  and  Judgment  cannot  be 
set  up  as  an  estoppel  to  the  plaintiffs  in  the  other 
action  for  damages  to  the  land. 

4.  Condemnatloo  Proceedinge— Aaeesement  of  Dam- 
ages-Subsequent Injury.— A  railroad  company  has 
the  land  of  R.  condemned  for  its  road,  and  the 
commissioners  assess  the  damages,  and  their 
report  is  confirmed,  and  the  company  pay  the 
amount  of  the  damages  assessed  to  R.  R.  sells 
the  land  to  D.  D.  may  maintain  an  action  against 
the  company  for  injury  to  his  land  done  since  the 
purchase,  which  could  not  be  foreseen  and  esti- 
mated for  by  the  commissioners. 

8.  Same— Same— Same. I— In  such  cases  the  assess- 
ment of  damages  is  only  a  bar  to  an  action  for 
such  injuries  as  could  properly  have  been 

345  included  in  such  assessment  *The  commis- 
sioners are  bound  to  presume  the  company 
will  construct  its  works  in  a  proper  manner,  and 
they  have  no  right  to  award  damages  upon  the 
supposition  that  the  company  will  negligently 
and  improperly  perform  its  work.  A  failure  to 
do  so  by  the  company  will,  therefore,  impose  a 
liability  to  any  one  who  may  sustain  any  loss  or 
injury  by  reason  of  such  negligence. 

In  February,  1857,  Greorg^e  W.  Daniel  in- 
stituted an  action  on  the  case  in  the  Circuit 
court  of  Prince  Edward  county,  against  the 
Southside  Railroad  Co.,  for  damag'eB  done 
to  the  plaintiff's  land.  In  his  declaration, 
he  charged,  that  he  was  the  owner  of  a 
tract  of  land  of  eight  hundred  and  fifteen 
acres,  bordering  upon  the  Appomattox 
river;  through  a  portion  of  which  land  two 
water  courses  flow,  known  as  Big  and  Lit- 
tle Buffalo,  and  uniting  in  the  plaintiff's 
flat  lands ;  and  Big  Buffalo,  known  as  Buf- 
falo river  after  the  junction  of  the  two 
streams,  falls  into  the  Appomattox  river, 
on  the  lands  of  the  plaintiff;  about  Ave 
hundred  acres  of  which  lands  are  Appomat- 
tox and  Buffalo  low  lands.  Buffalo  river, 
after  it  receives  Little  Buffalo,  flows  through 
a  narrow  pass  or  flat,  about  two  hundred 
feet  in  width,  formed  by  a  rock  or  bluff  on 

SEstoppel  by  Record— Judgment— See  principal 
case  cited  in  AUebaugh  v.  Coakley.  75  Va.  687.  See 
also,  monographic  note  on  "Estoppel**  appended  to 
Bower  V.  McCormick.  23  Gratt  810. 

D  Condemnation  Proceedings— Assessment  of  Damages 
—Subsequent  Injury.— See  the  proposition  laid  down 
in  the  flf  ih  head-note  approved  in  A.  &  D.  R.  R.  Co. 
V.  Peake,  87  Va.  186,  12  S.  E.  Rep.  848;  Norfolk,  etc. 
R.  Co.  V.  Carter,  91  Va.  594,  22  S.  E.  Rep.  517:  Watts 
V.  Norfolk,  etc.,  R.  R.  Co.,  39  W.  Va.  201,  19  S.  E.  Rep. 
523. 
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the  west  bank  of  Buffalo  river  and  the  hill 
lands  on  the  east,  leaving,  naturally,  that 
space  for  the  escape  of  the  flood  waters  of 
Buffalo  river;  and,  in  addition  to  which 
space,  there  was  a  sink  or  low  place  in  the 
midst  of  the  plaintiff's  low  lands  west  of 
Buffalo  river,  over  which  pass  of  about 
two  hundred  feet  at  Buffalo  river,  and  the 
sink  or  low  place  the  flood  waters  of  Buffalo 
were  accustomed  to  flow  and  escape  without 
obstruction.  And  he  charges  that  the  de- 
fendant made  an  embankment  and  other 
structures  running  on,  to  and  across  the 
Buffalo  river,  at  the  said  pass  of  about  two 
hundred  feet,  without  leaving  sufficient 
arches  or  water  ways  to  allow  the  waters  of 
the  Buffalo  river  to  escape  over  the  said 
pass  and  the  sink  in  the  midst  of  the  plain- 
tiff's low  lands,    as   they   had  been 

346  .  accustomed,  *whereby   the   said   sink 

.or  low  place  on  the  plaintiff's  lands 
was  wholly  obstructed,  and  whereby,  in  the 
month  of  August,  in  the  year  1856,  the  flood 
w^ater  was  accumulated  and  penned  back 
upon  the  low  lands  of  the  plaintiff,  above 
and  south  of  the  said  embankments  and 
other  structures,  until  they  broke  and 
washed  down  a  portion  of  said  embankment 
at  Buffalo  river  at  the  said  pass,  perma- 
nently obstructing  the  said  pass,  to  the 
sobbing  and  rendering  permanently  unfit 
for  cultivation,  a  large  portion  of  the  plain- 
tiff's low  lands  south  of  said  embankment 
and  other  structures,  of  great  value,  viz: 
to  the  value  of  $9,500,  and  whereby  the 
lands  north  of  and  below  said  embankments 
were  greatly  washed,  abraided  and  injured; 
to  the  damage  of  the  plaintiff  $10,000. 

At  the  March  term  of  the  court  for  1858, 
the  defendant  appeared  and  pleaded  '^not 
guilty;"  on  which  issue  was  joined.  The 
defendant  also  pleaded  specially — That  the 
defendant  was  a  company  incorporated  by 
the  General  Assembly  of  Virginia,  for  a 
w^ork  of  internal  improvement :  that  before 
the  embankment  and  other  structures  men- 
tioned in  the  declaration  were  constructed, 
commissioners,  appointed  by  the  County 
court  of  Prince  Edward,  ascertained  and 
reported  to  the  County  court,  that  $1,362 
was  a  just  compensation  to  the  tenant  of 
the  freehold  of  the  lands  in  the  declaration 
mentioned,  for  the  portion  of  the  lands  pro- 
posed to  be  taken  by  the  defendant  for  its 
purposes,  and  for  the  damage  to  the  residue 
of  the  said  lands  beyond  the  peculiar  benefits 
to  be  derived  in  respect  of  such  residue,  for 
works  to  be  constructed  by  the  defendant. 
That  the  defendant  paid  the  amount  of 
$1,362  to  the  tenant  of  the  freehold ;  and 
that  the  County  court  of  Prince  Eklward 
confirmed  the  report  and  ordered  it  to  be 
recorded ;  and  that  afterwards  the  defendant 
constructed  the  said  embankment  and 

347  other  structures    in  *the   declaration 
mentioned ;  and  this  the  defendant  is 

ready  to  verify. 

To  this  second  plea  the  plaintiff  replied, 
that  the  embankment  and  other  structures 
were  so  improperly  and  negligently  con- 
structed by  the  defendant,  that  by  reason 
thereof  the  lands  of  the   plaintiff  had  been 


greatly  damaged;  and  that  the  said  dam- 
ages were  not  estimated  or  ascertained  by 
the  commissioners  in  their  assessment  and 
report  in  the  plea  mentioned,  and  this  he 
pravs   may  be  enquired  of  by  the  country. 

l^ere  was  no  issue  made  up  upon  the 
special  plea ;  the  entry  on  the  order  book, 
after  stating  the  issue  on  the  plea  of  not 
guilty,  is:  and  the  defendants  filed  their 
special  plea  in  writing,  to  which  the  plain- 
tiff filed  his  replication  in  writing ;  and  it 
is  ordered  that  this  suit  be  continued  until 
the  next  term. 

The  cause  came  on  to  be  tried  at  the 
August  term,  1859,  of  the  court,  when  the 
jury  found  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  one  thousand  dol- 
lars. 

The  record  says  the  jury  were  sworn  to 
try  the  issue  joined ;  and  the  verdict  is  upon 
the  issues.  The  defendant  thereupon  moved 
the  court  for  a  new  trial;  but  the  court 
overruled  the  motion,  and  rendered  a  judg- 
ment upon  the  verdict;  and  the  defendant 
excepted. 

The  judge  certifies  a  great  many  facts; 
but  upon  other  important  points  he  certi- 
fies that  the  evidence  was  so  conflicting 
that  he  could  not  certify  the  fact  in  rela- 
tion to  them.  It  appears  that  at  the  time 
damages  were  assessinl  by  the  commission- 
ers, the  land  was  in  the  possession  of  the 
executor  of  Judith  Randolph,  and  it  was 
shortly  afterwards  sold  to  the  plaintiff.  In 
the  conclusion  of  the  bill  of  exceptions,  he 
says:  ''On  many  points  arising  during  the 
protracted  trial  of  this  case,  a  number  of 
witnesses  were  examined,  whose  testimony 
was  so  conflicting  that  it  is  with  great  diffi- 
culty that  the  court  can  certify  any 
348  facts  as  distinctly  *and  clearly  proved, 
except  such  as  were  contained  in 
papers  exhibited."  And  **that  the  jury 
were  sent  to  view  the  lands  of  the  plaintiff, 
and  the  works  of  the  defendant  thereon, 
and  the  court  cannot  tell  what  effect  such 
view  had  upon  their  minds,  except  so  far  as 
the  result  of  said  view  may  appear  in  the 
verdict  rendered  by  them." 

Among  the  papers  introduced  in  evidence 
by  the  defendant,  and  set  out  in  the  bill  of 
exception,  is  the  copy  of  the  record  of 
another  suit  brought  by  the  same  plaintiff 
against  the  same  defendant.  This  was  an 
action  on  the  case,  brought  at  the  same  time 
in  the  same  court, for  injury  to  the  plaintiff's 
crops.  The  declaration  sets  out  the  de- 
scription of  the  plaintiff's  land,  and  the 
obstructions  of  the  defendant,  and  also  the 
causes  of  the  damage  sustained,  in  the  same 
terms  as  are  employed  to  set  them  out  in 
the  principal  case ;  and  refers  to  the  same 
flood  of  August,  1856,  as  the  cause  of  the 
damage  complained  of;  but  charges  that 
the  flood  waters  became  accumulated  and 
penned  back  upon  the  lands  of  the  plaintiff 
above  and  south  of  said  embankment  and 
other  structures,  to  the  utter  destruction 
and  loss  of  the  crops  of  the  plaintiff  then 
and  there  grown  and  gfrowing  upon  that 
part  of  the  plaintiff's  low  lands,  and  on  the 
low  lands   north  of  said  embankment   and 
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other  structures,  of  great  value,  viz:  and 
then  sets  out  the  different  kinds  of  crops, 
with  their  value,  to  the  damag-e  of  the 
plaintiif  of  ten  thousand  dollars. 

The  special  pleas  and  the  replication  are 
the  same  in  both  cases;  and  there  is  no 
issue  on  the  replication ;  but  the  entry  on 
the  order  books  is  the  same. 

In  August,  ld58,  the  cause  was  tried, 
when  the  jury  found  that  the  defendants 
are  not  guilty  in  the  manner  and  form  as 
the  plaintiff  against  the  said  company  hath 
complained.  And  thereupon  the  plaintiif 
moved  the  court  for  a  new  trial ;  which  mo- 
tion was  overruled;  and  a  judgment  ren- 
dered   for   the    defendant:    And   the 

349  *plaintiff  excepted.     The  facts  certi- 
fied in  the  bill  of  exception,  show  that 

the  enquiry  in  this  cause  was  as  to  the 
injury  to  the  crops  growing  on  the  land, 
whilst  in  the  principal  case  they  indicate 
that  the  enquiry  was  as  to  the  injury  to  the 
land. 

Upon  the  application  of  the  Southside 
Railroad  Co.,  a  supersedeas  to  the  judgment 
was  awarded. 

J.  Alfred  Jones,  for  the  appellant. 

The  first  point  made  in  the  petition  is 
sound,  viz :  that  the  verdict  and  judgment 
in  the  former  action  were  a  bar  to  the  recov- 
ery in  the  present  action.  Although  there 
wasf  on  some  points,  conflict  of  evidence, 
and  the  facts  in  respect  thereto  are  not 
certifi^,  there  was  none  on  the  point  that 
the  land  referred  to,  and  the  works  com- 
plained of,  are  the  same  in  each  action. 
This  is  not  disputed. 

The  issue  was  the  same  in  each  action, 
and  the  verdict  and  judgment  in  the  former, 
which  were  for  the  defendant,  were  conclu- 
sive in  the  latter. 

The  answer  made  to  this,  in  the  argu- 
ment of  the  appellee,  that  the  jury  might 
have  found  the  appellee  was  not  damaged 
by  the  appellant's  works,  because  there  was 
evidence  tending  to  show  that  the  freshet, 
which  was  so  extraordinary,  would  have 
destroyed  the  crops,  even  had  those  works 
not  been  erected,  is  not  sufficient. 

It  proceeds  upon  a  misconception  of  the 
finding  of  the  jury.  That  finding  is  not 
that  there  were  no  damages  to  the  crops 
from  those  works.  The  finding  is,  that 
**the  defendants  are  not  guilty,  in  manner 
and  form,  as  the  plaintiff  against  said  com- 
pany hath  complained." 

This  verdict  settled  not  merely  the  ques- 
tion of  damages.  It  went  deeper :  It  settled 
the  question  of  wrongful  act.  It  was  a  re- 
sponse to  the  plea  of  not  guilty,  which 
** operates  as  a  denial  of  the  breach  of  duty, 
or  wrongful  act,  alleged  to  have  been 

350  committed  by  the  defendant. ' '      ♦Ste- 
phens on  Pleading,  marg.  160,  top  158, 

edi.  1837.  If  the  act  done  had  been  wrong- 
ful, the  verdict  must  have  been  guilty. 
And  its  being  **not  guilty**  is  decisive  and 
conclusive  upon  the  question  that  there  was 
no  wrongful  act.  And,  indeed,  if  there  was 
a  wrongful  act,  there  must  have  been  some 
damages  found. 


''Some  damages  are  always  recoverable 
for  violation  of  a  right,  although  the  action 
be  in  tort.*'  3  Rob.  Prac,  new  edi.  61&-621. 
It  was  long  ago  held,  that  **  every  injury 
imports  damage  in  the  nature  of  it,"  by  Lord 
Holt,  in  Ashby  v.  White,  quoted  by  Robin- 
son, ubi  supra.  And  though,  says  that 
author,  **  there  may  have  been  a  want  of 
consistency  in  the  language  of  the  judges" 
(page  619),  '*now  the  doctrine  is  established 
in  the  United  States  and  in  England,  that 
actual  perceptible  damage  is  not  indispen- 
sable as  the  foundation  of  an  action.  If 
there  has  been  the  violation  of  a  right,  and 
no  other  damage  is  established,  the  party 
injured  is  entitled  to  a  verdict  for  nominal 
damages.**  Page  620.  **The  general  prin- 
ciple,** said  Coleridge,  J.,  ''applies,  that 
although  no  appreciable  damage  may  be 
sustained  in  the  particular  instance  b^  the 
wrongful  act,  yet,  as  the  repetition  of  suph 
an  act  might  be  made  the  foundation  of 
claiming  a  right  to  do  the  act  hereafter,  a 
damage  in  law  has  been  already  sustained, 
in  respect  of  which  an  action  is  maintain- 
able." Page  621.  And  in  Pennsylvania  it 
was  held  (in  1828)  that  the  law  implies 
damage  from  flooding  the  ground  of 
another,  though  it  be  in  the  least  possible 
degree,  and  without  actual  prejudice ;  and 
in  such  case  the  plaintiff  recovers  nominal 
damages,  although  special  damage  was 
alleg^  and  not  proved.**    Page  620. 

If,  then,  the  jury  were  not  satisfied  that 
the  special  damage  (to  the  crops)  alleged 
was  caused  by  the  appellant's  works ;  if  they 
were  not  satisfied  there  was  any  "actual 
prejudice*'  therefrom,  yet,  if  the  evi- 
351  dence  *showed  that  the  appellee* s 
ground  was  flooded  in  the  least  pos- 
sible degree  by  the  wrongful  act  of  the  ap* 
pellants,  they  were  bound  to  find  a  verdict 
of  guilty,  instead  of  not  guilty,  and  to  ^ive 
some  damages.  Nevertheless,  the  jury 
found  the  defendants  not  guilty.  Their  ver- 
dict, then,  in  that  case,  is  an  explicit  and 
unequivocal  finding  that  it  was  not  a 
wrongful  act  in  the  appellants  to  erect  and 
continue  the  works  complained  of  in  this 
-action,  and  (there  having  been  judgment 
on  it)  is  conclusive  in  the  present  case. 
Preston  v.  Harvey,  2  Hen,  A  Mun.  55; 
1  Greenl.  EJvi.  S.  ^1. 

The  declaration,  in  the  former  case,  not 
only  alleged  special  damage,  but  also  gen- 
eral damages.  Robinson  (see  3d  vol.  Prac, 
new  edi.,  page  624)  says,  that  after  stating 
the  cause  of  action,  "the  declaration  usu- 
ally alleges  the  matter  therein  set  forth  to 
be  to  the  damage  of  the  plaintiff  some  speci- 
fied sum.  Under  this  common  allegation 
there  may  be  shown  what  are  termed  gen- 
eral damages ;  that  is,  damages  which  nec- 
essarily result  from  the  act  complained  of, 
for,'*  Ac. 

Such  was  the  form  of  the  declaration  in 
the  first  case.  It  stated,  as  cause  of  action, 
that  the.  defendants  made  an  embankment 
and  other  structures  across  Buffalo  river, 
without  leaving  sufficient  waterway  to  allow 
the  flood  waters  to  flow,  as  they  had  been 
accustomed,  and  then  alleged  damage  there- 
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froip.  And  there  was  in  it  not  only  an  al- 
le^tion  of  special  damag'e  to  the  crops,  but 
g^eneral  damag^e  was  alleged,  to  wit :  to  the 
specified  sum  of  $10,000. 

Under  this,  as  we  have  just  seen,  there 
might  have  been  shown  ^*what  are  termed 
general  damages ;  that  is,  damages  which 
necessarily  result  from  the  act  complained 
of ;"  and  as  damages  necessarily  result  from 
unlawfully  flooding  another's  ground  (for 
**the  law  implies  damage  from  flooding  the 
ground  of  another,  though  it  be  in  the  least 
possible  degree,  and  without  actual  preju- 
dice")? they  would  have  been  shown 

352  if  it  *had  been  shown  that  the  flood- 
ing was  unlawful ;  and,  in  such  case, 

the  plaintiff  would  have  recovered  nominal 
damages,  although  special  damages  was 
alleged  and  not  proved."  3  Rob.  p.  620. 
Chitty  utters  the  same  voice  (1  Plead.  440 
m.  )f  that  **  damages  are  general  or  special. 
General  damages  are  such  as  the  law  im- 
plies, or  presumes  to  have  accrued,  from  the 
wrong  complained  of.  Special  damages  are 
such  as  really  took  place,  and  are  not  im- 
plied by  law,  and  are  either  superadded  to 
general  damages,  arising  from  an  act  injur- 
ious in  itself,  or,"  Ac. 

Speaking  of  this  principle,  Sedgwick,  on 
the  measure  of  damages,  says  *  *  in  the  com- 
mon case  of  trespass  to  lands,  the  main 
object  usually  being  to  determine  the  right, 
this  principle  becomes  very  important." 
In  manv  of  these  cases,  it  might  seem,  at 
first  sight,  that  the  maxim  injuria  sine 
damno  applied,  and  that  the  law  would  re- 
fuse redress.  But,  as  has  been  clearly  said 
by  the  supreme  court  of  Connecticut,  in  an 
action  for  flooding  lands,  '*an  act  which 
occasions  no  other  damage  than  putting  at 
hazard  those  rights,  which,  if  the  act  was 
acquiesced  in,  would  be  lost  by  lapse  of  time, 
is  a  sufiicient  ground  of  action,"  Pages 
47-48,  and  notes. 

It  is  submitted,  the  court  should  have  in- 
structed the  jury  that  the  verdict  and  judg- 
ment in  the  former  case  were  conclusive 
that,  in  erecting  and  continuing  the  works 
complained  of  by  the  appellees,  the  appel- 
lants did  no  wrong  to  them  (Preston  v.  Har- 
vey, 2  Hen.  &  Mun.  55) ;  for  *  *a  judgment  of 
a  proper  court  being  the  sentence  or  conclu- 
sion of  the  law,  upon  the  facts  contained 
within  the  record,  puts  an  end  to  all  further 
litigation  on  account  of  the  same  matter, 
and  becomes  the  law  of  the  case,  which 
cannot  be  changed  or  altered,  even  by  the 
consent  of  the  parties,  and  is  not  only  bind- 
ing upon  them,  but  upon  the  courts  and 
juries  ever  afterwards,  so  long  as  it  shall 
remain   in     force    and    unreversed." 

353  ♦Marsh  v.  Pier,  4  Rawle  R.  273,  288-9; 
and   see  1   Greenl.    Ev.,    {   531,    and 

notes. 

Whether  pleaded  or  given  in  evidence,  the 
verdict  and  judgment  were  conclusive.  It 
is  so  in  most  of  the  States.  2  Smith's  Lead. 
Cases  820,  top,  Libr.  edi.  683  m.  And  not- 
withstanding the  obiter  dictum  in  Cleaton  v. 
Chambliss,  6  Rand.  86,  of  one  of  the  judges, 
that  is  the  rule  in  Virginia.  See  Shelton  v. 
Barbour^  2  Wash.  64,  and  opinions  of  Tucker, 


Judge,   and     Roane,    Judge,    in  Preston  v. 
Harvey,  2  Hen.  A  Mun.  63-4,  67-8. 

Not  only  are  the  verdict  and  judgment  in 
the  former  case  an  absolute  bar  to  the  suit 
in  this  case,  but  the  facts  show  there  is  no 
g^und  of  action.  And  if  substantial 
grounds  were  wanting  to  set  aside  this  ver- 
dict, there  is  a  fatal  defect  in  this ;  that  there 
was  no  issue  made  upon  the  second  plea. 

The  replication  to  it  set  up  new  aflirmative 
matter,  to  wit,  that  the  works  were  negli- 
gently constructed,  and  the  damages  not 
estimated  with  reference  to  such  negligent 
construction.  But  while  averring  new  mat- 
ter, it  concluded  to  the  country.  This  was 
error.  See  5  Rob.  Prac.,  new  edi.,  174-5, 
and  cases  cited. 

The  clerk  did  not  enter  the  similiter— 
that  clerk  (now  an  octogenarian,  the  last 
survivor  of  the  old  school  of  Virginia 
clerks),  understood  his  business.  He  had 
no  right  to  cut  off  the  defendant  from  plead- 
ing, because  the  plaintiff  concluded  his  rep- 
lication erroneously,  and  he  knew  it.  If 
the  replication  had  concluded  with  a  veri- 
fication, as  it  should  have  done,  there  could 
have  been  no  joinder  of  issue  without  a  re- 
joinder; 1  Rob.  Old  Prac.  218;  and  the 
improper  conclu&ion  does  not  result  in  an 
issue,  when  a  proper  conclusion  would  not. 
Issue,  therefore,  was  not  joined  on  this  rep- 
lication. And  this  error  is  not  cured  by  the 
provision  of  the  Code,  ch.  181,  {  3.  That 
applies  only  where  the  similiter  is  proper 
to  be  entered ;  where  it  is  matter  of  form. 
It  has  not  the  effect  to  dispense  with 
354  pleadings  necessary  *to  an  issue.  It 
cures  misjoininflf  of  issue,  but  does 
not  dispense  with  an  issue. 

The  objection,  **is  not  to  the  informality 
of  the  replication  in  concluding  to  the 
country  while  it  affirmed  new  matter." 

It  is  not  an  objection  to  the  replication  at 
all.  Nor  is  it  an  objection  that  the  simili- 
ter was  not  added ;  it  goes  beyond. 

It  is  that  the  replication,  notwithstanding 
its  conclusion  to  the  country,  was  never- 
theless a  replication,  on  which  the  clerk 
could  not  enter  the  similiter.  For  it  did 
not  end  the  pleading ;  did  not  bring  the 
parties  to  issue.  It  remained  for  the  de- 
fendant to  rejoin  to  the  new  matter  averred 
in  the  replication,  which  the  clerk  could 
not  shut  him  out  ft'om  doing,  because  of  the 
erroneous  conclusion  thereof;  that  it  is  to 
the  substance  of  the  plea,  and  not  its  con- 
clusion the  clerk  must  look  in  deciding 
whether  or  not  to  add  the  similiter,  and 
when  he  decided  here  not  to  enter  the  sim- 
iliter he  decided  not  against  his  **  obvious 
duty,"  but  plainly  right.  It  is  only  when 
the  plaintiff  takes  issue  on  the  defendant's 
pleading,  or  traverses  the  same,  that  the 
plaintiff  may  proceed  as  if  there  were  a 
similiter,  f  27,  ch.  171,  Code  1860,  page 
712. 

Here  the  plaintiif  did  not  take  issue, 
traverse  or  demur,  and  could  not  therefore 
proceed  as  if   there  were  a  similiter. 

In  this  state  of  the  pleadings,  how  can  it 
be  said  ^^the  case  was  regularly  tried  on  its 
merits  by  a  jury."    Juries  are  sworn  to  try 
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issues,  and  on  this  important  plea,  going 
to  the  very  foundation  of  the  action,  there 
was  no  issue  made  up. 

And,  in  fact,  the  jury  were  not  sworn  to 
try  any  supposed  issue  springing  out  of 
this  plea.  They  were  sworn  to  try  **the 
issue  joined,*'  not  the  issues — but  the  one, 
the  only  issue,  to  wit,  the  general  issue 
joined  on  the  plea  of  not  guilty.     And 

355  it  is  submitted,  it    is  no  *answer  that 
**the  omission  was  overlooked  or  dis- 
regarded, or  immaterial." 

There  is  a  mode  of  making  up  issues  on 
pleas  received  in  court.  See  it  in  1  Rob. 
Old  Prac.  222.  Parties  are  not  allowed  to 
disregard  it.  They  must  come  to  issue 
before  they  go  to  trial.  They  cannot  waive 
this  cardinal  rule  of  Virginia  jurispru- 
dence. And  if  the  court  which  tried  the  case 
fails,  for  whatever  reason,  to  see  that  it  is 
done,  it  will  be  fatal  in  the  Court  of  appeals. 
The  cases  are  numerous  to  that  effect ;  cases 
in  which  the  exception  was  taken,  as  it  is  ob- 
jected is  done  here  for  the  first  time,  in  the 
Court  of  Appeals ;  for,  if  the  defect  has 
been  noticed  in  the  lower  court,  it  would 
have  been  corrected. 

Verdict  does  not  cure  the  error.  See  the 
cases  collected  by  Mr.  Robinson,  in  the  Old 
Practice,  page  220-1.  See  what  he  extracts 
from  the  case  of  Totty's  ex 'or  v.  Donald  A 
Co. ,  4  Munf .  430,  in  which  nonassumpsit  and 
a  special  plea  were  pleaded.  **Upon  the 
first  plea  issue  was  joined,  and  to  the  sec- 
ond the  plaintiffs  filed  a  special  replication, 
to  which  there  was  neither  demurrer  nor 
rejoinder.  The  record  stated  that  the  jury 
were  sworn  to  try  the  issues  joined  (not, 
as  in  this  case,  the  issue).  Upon  both 
pleas  there  was  a  verdict  for  the  plaintiffs, 
and  judgment  rendered  accordingly.  The 
Court  of  Appeals  was  of  opinion  that  ^^here 
being  no  rejoinder,  the  special  replication 
to  the  second  plea  was  no  issue  on  that 
plea ;"  and  for  this  cause  reversed  the  judg- 
ment, set  aside  the  verdict,  and  remanded 
the  cause  for  further  proceedings."  1  Rob. 
Prac.  221. 

Bouldin,  Marshall  A  Bouldin,  for  the  ap- 
pellee. 

1.  The  technical  exception  to  the  state  of 

the   pleadings,    taken  in   this  court  for  the 

first   time  by   the  learned   counsel  for  the 

appellee,  involving,  as   it   does,    matter   of 

form  merely,   does    not   appeal    very 

356  forcibly  *to  the  favorable   considera- 
tion of  the  court,  and  is  untenable. 

However  irregular  and  informal  it  may 
be  to  conclude  a  plea  to  the  country,  when 
it  should  properly  conclude  with  a  verifica- 
tion, such  irregularity  is  now  regarded  as  a 
matter  of  form  only,  and  is  no  longer,  as 
formerly,  the  subject  of  a  general  demurrer. 
5  Rob.  Prac.  p.  182,  {  8,  and  cases  there 
cited.  Not  being  the  subject  of  general 
demurrer,  and  special  demurrers  being 
abolished,  and  no  objection  having  been 
taken  in  the  court  below  to  the  form  of  the 
pleading,  nor  any  motion  made  to  correct  its 
conclusion,  all  objection  on  that  score  must 
be  considered   as  waived ;  and    it   was   the 


obvious  duty  of  the  clerk,  under  the  Vir- 
ginia statute,  to  add  the  similiter.  Had 
that  been  done,  it  will  not  be  pretended  at 
this  day,  that  the  judgment  would  be  re- 
versed after  verdict  on  account  of  the 
informal  conclusion  of  the  plea.  But  it  was 
not  done ;  yet  the  omission  was  overlooked, 
or  disregarded  as  immaterial,  and  the  case 
was  regularly  tried  on  its  merits  by  a  jury, 
who  rendered  a  verdict,  which  was  approved 
by  the  court. 

After  verdict  and  judgment  thus  ren- 
dered, no  exception  will  be  allowed  for  want 
of  the  similiter.  Code  1860,  ch.  181,  {  3,  p. 
742-3. 

2.  The  record  adduced  in  evidence  could 
not  be  relied  on  as  an  estoppel,  either  in 
pleading,  or  as  evidence.  In  Apsden  A 
others  v.  Nixon  A  others,  4  How.  U.  8.  R. 
467,  the  Supreme  court,  following  the  well 
known  rule  adopted  in  the  Dutchess  of 
Kingston's  Case,  held,  that  **a  judgment 
or  decree  set  up  as  a  bar  by  plea,  or  relied 
on  as  evidence  by  way  of  estoppel,  to  be 
conclusive,  must  have  made — 

^*1.  By  a  court  of  competent  jurisdiction 
upon  the  same  subject  matter. 

**2.  Between  the  same  parties. 

**3.  For  the  same  purpose." 
357  *The  rule  thus  laid  down  was  reaf- 
firmed by  the  same  court  in  the  case 
in  24  How.  U.  S.  R.  333,  Washington,  Alex- 
andria A  Georgetown  Steam  Packet  Co.  v. 
Sickes,  &c. ;  and  in  United  States  v.  Irane, 
8  Wall.  U.  S.  R.  185,  it  was  held  that  **a 
record  of  a  judgment  on  the  same  subject 
matter  cannot  be  set  up  as  an  estoppel, 
when  neither  the  record  is  set  forth,  nor  the 
finding  shews  on  what  ground  the  court  put 
its  decision,  whether  for  want  of  proof, 
insufficient  allegations,  or  on  the  merits  of 
the  case." 

Now,  the  record  offered  as  evidence  in 
this  case,  whilst  it  shews  a  contest  between 
the  same  parties,  was  not  **upon  the  same 
subject  matter,"  nor  **for  the  same  pur- 
pose" sought  to  be  obtained  by  the  existing 
suit. 

This  suit  alleges  a  permanent  injury  to 
real  estate:  to  land. 

That  alleged  an  injury  to  personalty :  to 
crops,  severed  to  a  great  extent,  and  stored 
on  the  land. 

In  this  suit  we  are  asking  damages  for 
permanent  injury  to  our  land. 

In  that  we  asked  compensation  for  crops 
destroyed. 

It  is  respectfully  submitted,  that  both  the 
subject  matter  and  purpose  of  the  two  suits 
are  wholly  dissimilar;  and  so  thought  both 
court  below  and  jury. 

It  will  be  observed,  that  there  was  no 
allegation  in  either  suit,  that  the  erection 
of  the  embankment  across  the  low  grounds  of 
the  appellee  was  an  illegal  or  wrongful  act. 
The  actions  were  trespass,  but  were  both  in 
case  for  consequential  damages ;  and  the 
jury  might  well  find,  as — with  the  approval 
of  the  court — they  did  find,  that  the  con- 
sequences alleged  in  the  declaration  did 
result  in  the  one  case  from  the  unskillful 
erection   of   the   embankment;    whilst   the 
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deatruction  of  the  crops  charged  in  the  other 
case,  was  not  a  consequence,  in  any  degree, 
of  the  embankment;  but  that  the  latter 
were  washed  away  and  destroyed  by  the 
natural  and  unavoidable  effect  of  a  very 
great  and  unusual  flood,    sufficient  of 

358  itself  to  produce  the  result  *(as  was 
in  fact  the  case) ;  and  yet,  by  the  un- 
skillful erection  and  subsequent  breaking 
and  washing  away  of  the  appellant's  em- 
bankment, and  a  change  in  the  channel  of 
the  stream,  caused  thereby,  the  jury  might 
also  find  that  the  appellee's  land  was  cov- 
ered with  sand,  sobbed,  abraded,  and 
greatly  injured.  So  far  from  these  cases 
being  the  same,  it  is  respectfully  submitted, 
that  when  strictly  analyzed,  it  will  be  diffi- 
cult to  find  the  slightest  similitude. 

It  is  not  perceived  how,  under  the  well 
known  rules  of  law  applicable  to  estoppels, 
such  a  record  as  that  offered  in  evidence 
can  be  relied  on  as  an  estoppel  in  such  a 
case  as  this. 

Not  being  conclusive  as  an  estoppel,  it  is 
merely  a  fact  in  the  cause ;  and  the  other 
important  facts  not  being  fully  certified, 
the  judgment  of  the  court  below  cannot  be 
reviewed  here. 

3.  In  reply  to  the  suggestion,  that  the 
land  owner  has  been  already  paid  for  the 
flooding  of  his  land,  by  the  original  con- 
demnation and  assessment  of  damages,  we 
think  it  enough  to  say,  that  it  is  apparent} 
not  only  from  the  special  replication,  but 
on  the  foce  of  the  declaration,  that  the  ap- 
pellee's claim  was  to  recover  for  damage  to 
his  property,  not  only  not  foreseen  and  esti- 
mated by  the  commissioners,  but  which, 
from  the  very  nature  of  the  case,  could  not 
have  been  foreseen  and  estimated;  being 
the  unexpected  result  of  a  breach  of  the  em- 
bankment, caused  by  unskillful  construc- 
tion. 

We  need  not  cite  authority  to  shew  that 
such  unforeseen  injury  is  not  covered  by 
the  original  assessment  of  damages. 

STAPI^BS,  J.  This  is  an  action  of  tres- 
pass on  the  case  for  damage  to  the  plain- 
tiff's land.  The  declaration  charges  the 
defendant  with  erecting  an  embankment 
and  other  structures  across  the  lands  of  the 
plaintiff,    without    leaving  sufficient 

359  arches  or  waterway  to  allow  *the  flood 
waters  of  Buffalo  run  to  escape  as  they 

had  been  accustomed;  and  in  consequence 
thereof  the  flood  waters  of  said  run  became 
accumulated  in  great  quantity  upon  the  low 
lands  of  the  plaintiff,  injuring  the  same, 
and  rendering  them  permanently  unfit  for 
cultivation. 

The  defendant  pleaded  not  guilty;  upon 
which  issue  was  joined.  He  also  filed  a 
special  plea  alleging,  in  substance,  that  the 
commissioners,  duly  appointed,  had  awarded 
the  tenant  of  the  freehold,  under  whom 
plaintiff  claimed,  the  sum  of  $1,362,  as  a 
just  compensation  for  the  land  taken  by  the 
company,  and  for  the  damage  to  the  residue 
of  the  tract ;  that  the  sum  so  awarded  had 
been  duly  paid  by  the  defendant  to  said 
tenant  of  the  freehold,  and  the  report  of  the 


commissioners    confirmed    by   the    proper 
court. 

To  this  plea  the  plaintiff  put  in  a  special 
replication,  averring  that  the  damages  to 
the  lands  of  the  plaintiff,  set  forth  in  the 
declaration,  resulted  from  a  negligent  and 
improper  construction  of  the  defendant's 
works,  and  were  not  assessed  or  ascertained 
by  said  commissioners;  concluding  to  the 
country. 

To  this  replication  there  was  no  rejoinder. 
The  record  states  that  the  jury  '^returned 
into .  court,  and  upon  their  oaths  rendered 
a  vexdict  *upon  the  issues  joined'  for  the 
plaintiff." 

It  is  now  insisted  that,  though  a  misjoin- 
ing  of  issue  is  cured  by  the  statute  of  jeo- 
fails, yet  that  act  will  not  sustain  a  verdict 
where  no  issue  has  been  in  fact  joined ;  and 
in  this  case  the  special  replication,  contain- 
ing new  matter,  there  can  be  no  issue 
thereon  without  a  rejoinder;  and  this 
objection  is  not  obviated  by  the  statement 
in  the  record  that  the  jury  were  sworn  to 
try  or  rendered  their  verdict  upon  the  issues 
joined.  It  must  be  admitted  the  cases  cited 
bv  appellant's  counsel  strongly  sustain  this 
view.  The  case  of  Moore  v.  Mauro,  4  Rand. 
488,  is,  however,  a  later  decision  than 
360  either  of  *those  cited,  and  maintains 
a  contrary  doctrine.  There  the  defend- 
ant pleaded  that  the  action  was  founded  on 
an  account  of  goods,  wares  and  merchan- 
dise ;  and  that  the  cause  of  action  did  not 
accrue  within  one  year.  The  plaintiff  re- 
plied that  the  plaintiff  and  defendant  were 
merchants,  and  goods  were  sold  and  deliv- 
ered by  plaintiff  as  a  merchant,  and  so  pur- 
chased and  received  by  the  defendant; 
concluding  with  a  verification. 

There  was  no  rejoinder  to  this  replication, 
but  the  record  stated  **that  issue  was  there- 
upon joined." 

It  was  objected  that  there  was  no  issue ; 
but  the  court  held  this  was  a  misjoining  of 
issue  which  was  cured  by  the  statute  of 
jeofails.  It  does  not  appear  from  the  report 
of  the  case,  that  the  previous  decisions  were 
cited,  or  in  any  manner  alluded  to,  either 
in  the  argument  or  the  opinion  of  the  court. 
This  is  the  more  remarkable,  as  the  cases 
are  in  direct  conflict,  unless,  as  has  been 
suggested,  the  statement  in  the  record  in 
Moore  v.  Mauro,  '  ^  that  issue  was  joined  on 
the  replication,"  distinguished  that  case 
from  Wilkinson's  Adm'rs  v.  Bennett,  3 
Munf.  314;  where  the  record  states  **the 
jury  were  sworn  upon  the  issue  joined." 
This  is. certainly  a  very  narrow  and  unsat- 
isfactory ground  upon  which  to  adjudicate 
the  rights  of  parties.  Besides,  in  Stevens 
V.  Thornton's  Adm'r,  1  Wash.  194,  an  entry 
upon  the  record  after  the  replication  filed, 
*  *  that  issue  was  thereupon  joined, ' '  was  held 
to  be  insufficient  when  it  appeared  there 
was  no  issue. 

The  decision  in  Moore  v.  Mauro,  would 
seem  to  be  more  in  harmony  with  the  spirit 
of  the  modern  cases,  and  the  disposition 
manifested  by  the  courts  to  disregard  mere 
technical  objections,  unless  there  be  omitted 
something  so  essential  to   the  action  or  de- 
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fence  that  judgment  according  to  law,  and 
the  very  right  of  the  cause,  capnot  be  given ; 
more  especially  where  the  parties,  as  in  this 
case,  have  gone  to  trial  upon  the  merits,  sub- 
mitting  the    cause    to    the   jury    as 

361  though    the    issues   *^had   been    more 
formally   joined.     The  certificate    of 

the  judge  presiding  at  the  trial,  shews  that 
the  subject  matter  of  the  plea  and  replica- 
tion was  fully  investigated,  was  the  point 
to  which  the  evidence  of  both  plaintiff  and 
defendant  was  principally  directed,  and 
must  have  been  passed  upon  by  the  jury. 

No  objection  for  the  nonjoinder  of  issue 
was  made,  either  before  or  after  the  rendi- 
tion of  the  verdict.  The  cause  was  tried 
in  August,  1859 ;  a  motion  made  by  the  de- 
fendant for  a  new  trial  and  overruled ;  and 
a  writ  of  error  and  supersedeas  from  this 
court  obtained  in  that  year.  During  all 
this  time  this  objection  has  never  been 
made ;  and  now,  after  the  lapse  of  nearly 
twelve  years,  we  are  asked  by  the  defend- 
ant to  reverse  the  judgment  for  a  defect  in 
the  pleadings  directly  attributable  to  its 
own  negligence.  The  effect  of  sustaining 
such  an  objection  now  would  be  the  sacri- 
fice of  the  justice  of  a  cause  upon  a  mere 
technicality  in  no  way  affecting  the  merits, 
and  to  hold  out  to  parties  inducements  to 
omit  some  purely  formal  proceeding  easily 
overlooked  in  the  hurry  and  confusion  of  a 
trial,  with  a  view  to  a  reversal  of  an  unfav- 
orable verdict. 

Under  these  circumstances,  I  think  this 
court,  in  this  case,  should  follow  the  rule 
announced  in  Moore  v.  Mauro,  if  there  was 
no  other  ground  upon  which  its  decision 
might  be  based.  But  the  question  here  may 
be  settled  without  reference  to  the  precise 
point  involved  in  the  previous  decisions. 

It  is  a  rule  of  pleading,  that  whenever  the 
replication  contains  new  matter  it  should 
conclude  wtih  a  verification,  to  afford  the 
opposite  party  an  opportunity  of  answering 
it.  In  such  case  there  will  not  be  an  issue 
until  the  defendant  adds  the  rejoinder. 
But  when  the  replication  properly  concludes 
to  the  country,  the  making  up  the  issue  by 
adding  the  similiter,  is  mere  matter  of 
form.     This    may    be    done   by   the 

362  clerk ;  but  *^the  failure  to  do  so  is  not 
ground  of  error.     The  rule  just  stated 

is  subject  to  this  qualification,  that 
although  the  replication  may  contain  new 
matter,  yet  if  the  defendant  cannot  take 
any  new  or  other  issue  in  his  rejoinder 
without  a  departure  from  his  plea,  the  rep- 
lication may,  notwithstanding  the  new 
matter,  conclude  to  the  country.  1  Saunders 
R.  103  a. ;  Carthrae  v.  Clarke,  5  I^eigh  268. 

The  defendant  pleaded  that  compensation 
had  been  made  the  tenant  of  the  freehold 
for  the  land  taken,  and  for  the  damage  to 
the  residue  of  the  tract.  The  plaintiff 
replied  that  in  consequence  of  the  negligent 
construction  of  the  work,  the  damages  sued 
for  were  not  assessed  nor  foreseen  by  the 
commissioners. 

Suppose  the  defendant  had  rejoined,  what 
new  issue  could  he  have  taken,  or  what  new 
matter   averred,  without  a  departure   from 


his  plea?  He  could  only  have  rejoined  that 
the  work  was  properly  constructed,  and  the 
damages  were  foreseen  and  assessed  by  the 
commissioners.  And  thus  the  parties  would 
have  been  formally  and  technically  at  issue 
on  the  precise  ground  with  respect  to  their 
pleadings,  they  in  fact  occupied  on  the 
trial. 

The  same  defect  occurred  in  the  pleading^ 
in  the  first  case  tried,  in  which  there  was  a 
verdict  against  the  plaintiff,  and  upon 
which  the  defendant  is  now  relying  as  an 
estoppel. 

It  is  not  improbable  that  the  counsel,  in 
both  cases,  for  plaintiff  and  defendant, 
considered  the  replication  as  substantially 
a  denial  of  the  plea,  upon  which  the  issue 
might  at  once  be  tendered,  and  to  which 
the  defendant  could  make  no  answer,  other 
than  that  contained  in  the  plea. 

If  these  views  be  correct,  an  issue  was 
properly  tendered  by  the  replication,  and 
the  failure  of  the  defendant  to  join  therein 
is  cured  by  the  statute. 

The  second  question  to  be  consid- 
363  ered  is,  whether  the  Verdict  in  the 
first  case  tried  presents  a  bar  to  a  re- 
covery in  this  suit.  There  can,  of  course, 
be  no  doubt  that  a  verdict  in  one  suit  will 
be  conclusive  in  every  other  between  the 
same  parties,  where  the  cause  of  action  is 
the  same ;  upon  the  ground  that  what  has 
once  been  judicially  determined  shall  not 
again  be  made  the  subject  of  controversy. 
But  it  has  been  settled  by  numerous  cases, 
that  to  make  such  verdict  available  as  an 
estoppel,  or  conclusive  as  evidence,  it  must 
appear  not  only  that  the  same  matter  was  in 
controversy,  but  that  it  was  actually  de- 
cided ;  and  that  where  the  verdict  of  the 
jury  may  have  been  founded  upon  one  of 
two  points,  it  will  not  operate  as  an  estop- 
pel as  to  either.  2  Smith's  Leading  Cases 
^74.  Although  the  testimony  may  have 
been  sufficient  to  establish  a  particular 
fact,  and  that  fact  may  have  been  involved 
in  one  of  the  issues  to  be  tried,  yet  if  it  be 
doubtful  whether  the  verdict  was  based 
upon  such  fact,  it  will  not  operate  as  an 
estoppel. 

In  Long  V.  Baugas,  2  Ired.  R.  290,  it  was 
decided  that  a  verdict,  in  an  action  of  det-^ 
inue  against  the  plaintiff,  on  the  plea  of 
non  detinet,  is  not  sufficient  evidence  in 
another  suit  to  show  that  the  plaintiff  had 
no  title  to  the  property  demanded.  Judge 
Ruffin  said  the  verdict  might  have  proceeded 
on  various  grounds,  suggested  by  him ;  that 
the  plaintiff  had  no  title,  or  that  the  de- 
fendants did  not  jointly  detain  the  prop- 
erty. It  was  impossible  to  tell  on  what 
ground  the  jury  went,  possibly  upon  either 
or  all  the  grounds  together.  And  if  evi- 
dence were  allowable,  to  show  the  grounds 
upon  which  the  verdict  was  rendered,  it 
was  clear  the  evidence  did  not  show  that 
the  verdict  was  given,  necessarily,  on  the 
very  fact  that  the  plaintiff  had  no  title. 

According  to  the  New  York  decisions, 
parol  proof  may  be  given  to  show  the 
grounds  upon  which  the  verdict  was  ren- 
dered in  the  first  action,    where  the   record 
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does    not    disclose  them.     But  it    is 

364  there  held,  also,  it  *^will  not  be  suffi- 
cient to  show  that  the  testimony  es- 
tablished a  particular  fact;  it  must  clearly 
appear  that  the  verdict  was  based  upon  that 
fact.  Jackson  ex  dem.  v.  Wood,  3  Wend.  R. 
27;  I#awrence  v.  Hunt,  10  Wend.  R.  80.  In 
McDowell  v.  Lang-don  A  als.,  3  Gray's  R. 
513,  it  was  decided  that  a  verdict  for  the 
defendant  in  an  action  at  law  for  obstruct- 
ing the  flow  of  water  to  the  plaintiff's  mill, 
on  a  plea  of  not  guilty,  and  a  specification 
of  defence  denying  both  plaintiff's  right 
and  any  injury  thereof,  are  not  a  bar  to 
another  suit  for  the  same  matter,  unless  it 
appear  either  by  the  verdict  or  extrinsic 
evidence,  that  the  defendant  prevailed  be- 
cause the  jury  found  that  the  plaintiffs  had 
not  the  right  which  they  claimed.  Metcalf , 
J.,  said  it  was  doubtful  whether  the  defend- 
ants succeeded  in  the  first  action,  on  the 
ground  that  they  had  the  right  they  claimed 
in  their  specification,  or  on  the  ground  that 
they  had  done  no  acts  in  violation  of  the 
plaintiffs'  rights.  And  the  parol  evidence 
admitted  showed  only  that  the  plaintiffs 
at  the  trial  claimed  an  ancient  right  to  a 
prior  use  of  the  water;  and  that  evidence 
was  introduced  on  both  sides  in  regard  to 
the  rights  of  both  parties.  The  plaintiffs 
may  have  failed  in  their  action  because  they 
failed  to  satisfy  the  jury  that  the  defend- 
ants had  violated  their  rights,  even  though 
the  plaintiffs  had  all  the  lights  which  they 
claimed.  See  also  Lore  v.  Truman,  10  Ohio 
State  R.  45. 

In  the  case  of  The  Wash.,  Alex,  and  Greo. 
Steam  Packet  Co.  v.  Sickels  and  Cook,  24 
How.  U.  S.  R.  333,  the  Supreme  Court  of 
the  United  States  decided  that  the  record 
of  a  former  suit  between  the  parties,  in 
which  the  declaration  consisted  of  a  special 
count  and  the  common  money  counts,  and 
where  there  was  a  general  verdict  on  the 
entire  declaration,  cannot  be  given  in  evi- 
dence as  an  estoppel  in  a  second  suit 
founded  on  the  special  count,  for  the 
verdict     may     have     been    rendered 

365  *on     the     common    counts.     Also,    2 
Smith  lyead.  Cas.  794,  and  cases  there 

cited. 

I^t  us  see  if  these  principles  are  not 
decisive  of  the  question  under  considera- 
tion. The  two  actions  were  instituted 
against  the  defendant  on  the  same  day. 
The  declarations  in  both  cases  were  filed  at 
the  same  time,  and  the  same  issues  made 
up  in  both  cases  at  the  same  term.  The 
writ  in  the  one  case  is  for  damage  to  the 
plaintiffs'  crops,  in  the  other  for  damage  to 
his  land.  The  declarations  follow  the  writs 
with  great  precision  and  care  in  each  case. 
In  that  for  the  destruction  of  the  crops,  the 
declaration  contains  no  allegation  whatever 
of  any  injury  to  the  land.  That  case  was 
first  tried,  and  the  certificate  of  the  judge, 
of  the  facts  proved,  shows  that  the  attention 
of  neither  party  was  directed  to  the 
question  of  damage  to  the  lands,  nor  was 
there  a  scintilla  of  evidence  before  the 
jury  on  that  subject.  The  reason  is  obvi- 
ous; at  that   time  the  other  suit  between 


the  same  parties,  for  the  recovery  of  such 
damages,  was  pending  in  the  same,  court, 
and  must  have  been  understood  and  tacitly 
agreed,  as  not  a  proper  subject  of  investi- 
gation in  the  case  then  being  tried.  It 
may  be  that  testimony  was  offered  to  show 
that  defendant's  works  were  improperly 
constructed,  but  the  record  does  not  show 
the  fact.  The  main  purpose  of  the  defence 
was  to  show  that  the  flood  which  swept 
away  plaintiff's  crops  was  the  heaviest 
known  in  that  section  for  twenty-five  years, 
and  that  the  crops  of  the  plaintiff  would 
have  been  utterly  destroyed  though  the  em- 
bankment had  never  been  made.  The  judge 
certifies  it  was  proved  on  the  trial  that  at 
the  time  of  the  injury  the  plaintiff's  lands 
were  not  covered  with  water  to  a  greater 
extent  than  they  had  frequently  been  before 
defendant's  works  were  constructed ;  and  if 
these  works  had  never  been  constructed  at 
all,  all  the  plaintiff's  crops  would  h.^ve  been 
utterly  destroyed.  Surely  the  defendant 
could  not  be  required  to  pay  the 
366  plaintiff  *for  the  loss  of  his  crops,  if 
it  were  clear  they  would  have  been 
destroyed  with  or  without  the  embankment, 
although  the  jury  might  believe,  from  the 
evidence,  the  work  was  defectively  con- 
structed. No  one  reading  this  record  can  fail 
to  perceive  that  the  verdict  was  given  on 
this  ground,  and  upon  no  other.  If,  however, 
upon  the  pleading  and  the  evidence,  it  is 
merely  doubtful  upon  what  ground  the  jury 
rendered  their  verdict  in  the  first  action, 
such  verdict  will  not  operate  as  an  estoppel, 
according  to  the  authority  of  adjudicated 
cases. 

It  has  been  argued,  and  with  much  inge- 
nuity and  ability,  that  the  averment  of 
specific  damage  to  the  crops  was  not  the 
gist  of  the  first  action,  but  only  a  conse- 
quence of  the  right  of  action ;  that  flooding 
the  ground  of  another  is  actionable  in  itself ; 
that  in  such  case  the  law  will  imply  damage 
which  need  not  be  specially  stated ;  that  the 
plaintiff,  though  he  might  fail  as  to  the 
crops,  had  the  right  in  the  flrst  action  to 
recover  for  injury  to  the  land,  and  that  the 
plea  of  not  guilty  put  in  issue  both  the  act 
complained  of,  and  all  its  consequences. 

And  so  in  detinue,  the  plea  of  non  detinet 
puts  in  issue  the  title  of  the  plaintiff,  as 
well  as  the  act  of  detention.  But  in  such 
case  the  verdict  does  not  operate  as  an  es- 
toppel, unless  the  ground  upon  whichit  was 
rendered  appear  from  the  record  or  by  ex- 
trinsic evidence. 

In  Thorpe  v.  Cooper,  15  IJng.  C.  L.  R. 
387,  it  was  said  that,  although  a  declaration 
contains  counts  under  which  the  plaintiff's 
whole  demand  might  be  recovered,  yet,  if 
no  attempt  be  made  to  give  evidence  of  some 
of  the  claims,  thev  may  be  recovered  in 
another  action.  'Hiis  proposition  is  sus- 
tained by  numerous  authorities.  Hadley  v. 
Green,  2  Tyrwhitt's  R.  390;  Seddon  v. 
Tutop,  6  T.  R.  607;  Wheeler  v.  Van  Houten, 
12  Johns.  R.  311 ;  and  Irwin  v.  Knox,  10 
Johns.  R.  313.  It  is  equally  well  settled 
that,  whenever  a  question  arises  as  to  the 
identity   of    the    matter    litigated    in    the 
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367  first   suit,     parol    *eyidence   may   be 
received   of  what  transpired  on    the 

first  trial,  with  a  view  to  ascertain  what 
was  the  matter  decided  upon  by  the  jury. 

The  rule  is  thus  laid  down  in  1  Starkie 
Uvi.  p.  263.  A  recovery  in  one  action  can- 
not be  pleaded  in  bar  of  a  second,  where  in 
trial  of  the  first  action  no  evidence  was 
given  in  support  of  the  claim  on  which  the 
second  is  founded.  Where  issue  is  taken  on 
the  fact  whether  the  second  action  is 
brought  for  the  same  cause  as  the  first,  evi- 
dence is  admissible  of  what  passed  at  the 
first  trial.  See,  also,  Whittemore  v.  Whitte- 
more,  2  New  Hamp.  R.  26 ;  2  Phillipps  on 
Evidence,  new  ed.  18. 

It  may  be  arfifued,  however,  that  this  rule 
only  applies  where  the  causes  of  action  are 
distinct  and  severable,  and  the  plaintiff  is 
at  liberty  to  enforce  them  in  one  or  several 
suits. 

The  rule  undoubtedly  is,  that  where  a 
wrong  or  a  contract  is  entire,  and  might  be 
the  subject  of  a  single  suit,  the  law  will 
not  permit  it  to  be  divided  and  made  the 
subject  of  several  suits.  In  such  case,  if 
there  is  a  judgment  for  or  against  the 
plaintiff  for  part,  the  residue  will  be  as  ab- 
solutely extinguished  as  if  the  whole  de- 
mand had  been  embraced  in  the  first  suit. 
The  difficulty  is  not  in  the  rule,  but  in  dis- 
criminating between  causes  of  action  that 
are  entire,    and  such  as  are  separate   and 

distinct*. 

Where  the  act  is  unlawful  in  itself,  a 
right  of  action  accrues  immediately,  and  is 
held  to  include  all  subsequent  damage  flow- 
ing from  it.  In  such  cases  there  can  be  but 
one  recovery  between  the  parties,  as  the 
injury  is  not  the  cause  of  action. 

Where,  however,  the  act  is  lawful  in  it- 
self, but  negligently  and  improperly  per- 
formed, the  gist  of  the  action  is  the  damage, 
without  which  there  can  be  no  recovery. 
And  I  can  see  no  good  reason  in  such  case 
why  the  plaintiff  may  not  institute  separate 
suits  for  distinct   injuries,   occurring 

368  at  different  times,  to  different  *parcels 
of  property,    though   resulting   from 

one  and  the  same  act  of  negligence. 

The  case  of  Young  v.  Munby,  4  Maule  & 
Selw.  R.  184,  substantially  affirms  this 
principle.  The  plaintiff  declared  against 
the  defendant,  the  executor  of  the  former 
rector  of  the  rectory  of  Gilling,  for  the  fail- 
ure of  such  rector  to  repair  the  chancel  and 
pew  of  the  church,  as  it  was  his  duty  to  do. 
The  defendant's  plea  was,  that  the  plaintiff 
had  impleaded  the  defendant  in  a  former 
action  for  want  of  reparation  of  the  rectory 
house,  out-houses  and  cottages  belonging 
to  the  rectory,  and  recovered  a  verdict ;  and 
that  the  same  state  of  ruin  and  decay  of  the 
chancel  and  pew  existed  before  and  at  the 
time  of  the  commencement  of  the  former 
action,  and  might  have  been  included  in 
the  former  suit. 

It  was  argued  by  Tindal,  that  the  plain- 
tiff is  not  at  liberty  to  subdivide  one  entire 
cause  of  action,  and  to  bring  so  many  sep- 
arate suits  as  there  may  be  consequences 
resulting  from  it ;  but  that  he  is  bound  to 


include  all  the  consequences  under  one 
action,  and  to  recover  damages  for  them 
once  for  all.  Lord  BUen borough  said  there 
was  no  doubt  in  the  case.  If  the  defendant 
could  make  out  that  an  injury  caused  by 
dilapidations  was  one  entire  identical  in- 
jury, forming  precisely  the  same  cause  of 
action  for  any  part  of  it,  then  he  would  be 
right  that  the  plaintiff  could  have  but  one 
action  for  it.  But  there  was  no  good  reason 
why  this  should  be  considered  as  one  entire 
cause  of  action,  compounded  of  the  several 
injuries  sustained  in  the  several  parts. 
They  are  different  and  independent  injuries 
in  respect  of  the  different  parts,  the  injury 
from  the  dilapidation  of  the  house  is  one 
thing, and  for  the  dilapidation  of  the  chancel 
is  another ;  the  causes  are  distinct ;  the 
latter  might  not  be  consummate  when  the 
first  was. 

In  this  case,    conceding  for  a  mo- 

369  ment  that  the  plaintiff  *had  the  right 
to  recover  in  the  first  suit  for  flooding 

his  lands,  still  it  is  apparent  he  neither 
enforced  nor  attempted  to  enforce  that 
claim.  There  was  no  allegation  in  the 
declaration  of  such  damage,  nor  evidence 
offered  on  the  trial  bearing  upon  that  ques- 
tion. Had  he  attempted  it,  it  is  not  im- 
probable the  evidence  would  have  been 
objected  to  on  the  ground  of  the  pendency 
of  another  action  for  damage  to   the  land. 

In  the  first  suit,  the  gravamen  of  com- 
plaint was,  that  by  reason  of  defective 
arches  and  waterways,  the  plaintiff's  crops 
were  destroyed  by  the  flood  of  August,  18SS. 

In  the  present  case,  the  evidence  bearing 
upon  the  question  of  the  damage  to  the 
land,  and  the  causes  to  which  it  was  attrib- 
utable, was  very  conflicting;  so  much  so, 
that  the  presiding  judge  refused  to  certify 
the  facts.  We  must,  therefore,  look  to  the 
declaration  to  ascertain  the  grounds  of  the 
action,  and  as  there  was  a  verdict  for 
the  plaintiff,  it  is  to  be  presumed  he  sus- 
tained these  grounds  at  least  to  the  satis- 
faction of  the  jury.  The  averment  is,  that, 
owing  to  insufficient  arches  or  waterways 
constructed  by  the  defendant,  the  waters  of 
Buffalo  run  became  accumulated  upon  the 
low  lands  of  the  plaintiff  in  the  month  of 
August,  1856,  and  at  various  other  times 
since,  a  portion  of  the  embankment  washed 
down  and  was  thrown  into  the  stream,  ob- 
structing the  channel,  and  causing  a  reflux 
of  the  waters  upon  the  adjoining  lands  of 
the  plaintiff,  sobbing  and  permanently  in- 
juring the  same.  It  is  apparent  from  this 
statement  that  the  causes  of  action  are  dif- 
ferent for  distinct  injuries,  occurring  at 
different  times.  The  plaintiff's  right  of 
action  for  the  destruction  of  the  crops  was 
complete  upon  the  happening  of  that  event. 
Whether  he  could  then  have  maintained  a 
suit  for  the  damage  to  the  freehold,  is  very 
questionable.  The  extraordinary  freshet 
which  destroyed  the  crops,  would  also  have 
flooded     the     lands,      although      the 

370  defendant's  works  had    never  been 
constructed.    The  exemption  from  lia- 
bility was  as  complete  in  the  one  case  as  the 
other.    The   permanent  injury  to  the  free- 
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hold,  of  which  complaint  only  is  made  in 
this  action,  was  sustained  aftetxards,  was 
gradual  in  its  character,  and  was  the  result 
of  successive  overflowing's  or  accumulations 
of  water  upon  plaintifrs  land,  and  which 
could  have  been  in  a  measure  prevented  by 
removing  the  obstructions  and  the  construc- 
tion of  suitable  arches  and  waterways.  For 
the  first  injury,  the  loss  of  the  crops,  the 
plaintiff  might  have  sued  immediately. 
For  the  second,  the  damage  to  the  free- 
hold, he  had  the  right  to  bring  a  new 
action  whenever  the  damage  was  sus- 
tained. Indeed,  upon  well  settled  princi- 
ples, each  overflowing  of  the  plaintiff's  land 
was  a  continuation  of  the  injury,  for  which 
there  might  have  been  successive  actions. 
The  fact  that  the  plaintiff  delayed  his  suit 
for  the  first  injury  until  the  occurrence  of 
the  damage  in  the  second,  it  seems  to  me, 
imposes  upon  him  no  obligation  to  include 
both  causes  in  the  same  action. 

Before  concluding  this  opinion,  it  is 
proper  to  notice  a  question  which  has  been 
raised  as  to  the  right  of  the  plaintiff  to 
maintain  this  action.  At  the  time  of  the 
assessment  of  damages  by  the  commis- 
sioners the  land  was  held  by  the  personal 
representative  of  Mrs.  Judith  Randolph,  and 
to  him  the  money  was  paid.  A  short  time 
thereafter  the  land  was  sold  under  a  decree 
of  court  and  was  purchased  by  the  plaintiff. 
Whether  the  works  of  the  company  were 
then  completed  does  not  distinctly  appear. 
If  they  were  not,  the  purchaser  could  not 
know  that  these  works  would  be  constructed 
in  a  negligent  and  imperfect  manner.  If 
they  were  so  completed,  it  has  been  sug- 
gested the  purchaser  must  be  apprized  of 
the  defective  execution  of  the  work,  and  as 
his  vendor  received  compensation  for  the 
land,  and  for  damages  to  the  residue 
371  of  the  tract,  he  must  *take  the  land 
cum  onere ;  and  further  if  the  works 
of  the  defendant  were  so  defectively  con- 
structed, a  cause  of  action  at  once  accrued 
to  Mrs.  Randolph's  representative,  but  did 
not  pass  to  the  purchaser,  and  the  plaintiff 
has,  therefore,  no  right  to  maintain  this 
action. 

The  principle  of  law  is  well  settled,  that 
wherever  any  act  injures  another's  right, 
and  would  be  evidence  in  future  in  favor 
of  the  wrong  doer,  an  action  may  be  main- 
tained for  the  invasion  of  the  right  without 
proof  of  any  specific  damage.  The  reason 
is  said  to  be  that  the  repetition  of  the  act 
may,  in  the  progress  of  time,  impair  or 
defeat  the  right,  and  were  the  owner  re- 
quired to  wait  for  some  appreciable  injury 
before  bringing  his  suit,  he  might  lose  the 
right  without  a  remedy  to  preserve  it.  But 
this  principle  can  have  no  application  to  a 
case  like  the  present.  No  right  of  the  land 
owner  was  infringed  by  the  construction  of 
the  company's  works.  Upon  the  payment 
of  the  damages  assessed  by  the  commission- 
ers, the  title  to  the  land  taken  for  the  railway 
immediately  vested  in  the  company  in  fee 
simple,  and  thereafter  the  relation  sus- 
tained by  the  land  owner  and  company  to 
each  other  was  simply  that  of  vendor  and 


purchaser.  Being  the  owner  of  the  land 
thus  acquired,  the  company  had  complete 
dominion  of  the  soil,  and  might  place 
thereon  such  structures  as  it  deemed  proper 
in  the  prosecution  of  its  work.  For  the 
exercise  of  this  undoubted  right  it  could  not 
be  accountable  to  any  one  unless  for  actual 
damage  sustained  thereby,  however  defect- 
ive the  work  might  be.  The  rule  is  thus 
laid  down  in  a  leading  case:  ^^The  right 
which  a  man  has  is  to  enjoy  his  own  land 
in  the  state  and  condition  in  which  nature 
has  placed  it,  and  also  to  use  it  in  such 
manner  as  he  thinks  fit,  subject  always  to 
this,  that  if  this  mode  of  using  it  does 
damage  to  his  neighbor,  he  must  make 
compensation."  The  ground  of  complaint 
in  sQch  case,  is  not  the  doing  an  unlawful 
act,  but  the   doing  an   act,   lawful  in 

372  itself,  *in  such  a   careless  and  negli- 
gent manner  that  consequential  dam- 
age is  caused  to  the  contiguous  land  owner. 

If  this  view  be  correct,  the  estate  of  Mrs. 
Randolph  had  no  cause  of  action  by  reason 
of  the  defective  construction  of  the  com- 
pany's works,  as  thereby  no  right  of  said 
estate  was  invaded,  and  no  damage  to  the 
land  occurred  until  after  it  had  passed  into 
the  possession,  and  became  the  property  of 
the  plaintiff. 

The  company's  works  may  have  been 
defectively  constructed,  but  did  it  not  neces- 
sarily follow  that  any  injury  to  the  land- 
owner would  result  from  such  construction. 
Whether  it  would  or  not  would  depend  upon 
the  violence  of  frequency  of  storms,  the 
action  of  the  weather,  and  other  agencies, 
whose  influences  could  neither  be  estimated 
nor  foreseen.  The  damages  in  such  cases 
would  be  purely  speculative,  and  the  result 
would  be,  that  in  many  instances  the  Com- 
pany would  be  required  to  pay  for  injuries 
that  would  never  occur,  and  in  others  escape 
the  payment  of  damages  which  might  be 
sustained  long  after  the  verdict  was  ren- 
dered. 

If  a  right  of  action  accrues  so  soon  as  the 
work  is  defectively  done,  this  injustice 
would  follow.  If  the  land-owner  fails  to 
sue  within  five  vears  thereafter,  his  action 
is  barred,  though  his  property  should  be  ren- 
dered utterly  valueless  within  the  five  years 
by  a  reflux  of  the  water  thereon  occasioned 
by  such  defect. 

In  Bonomi  v.  Backhouse,  %  Eng.  C.  L,, 
R.  622,  the  plaintiff  was  the  owner  of  the 
reversion  of  an  ancient  house,  and  brought 
his  action, alleging  that  the  defendant  negli- 
gently and  without  leaving  proper  support, 
worked  the  mines  under  the  contiguous 
land.  No  actual  damage  had  occurred  until 
within  six  years,  and  it  was  claimed  the 
action  was  barred.  The  court  of  Exchequer, 
reversing  the  Queen's  Bench,  held  that  no 
cause  of  action  accrued  for  the  mere  exca- 
vation by  the  defendant  on  his  own  land, 
so    long    as    it    caused    no    damage 

373  ♦to  the  plaintiff's.     The  judge  said, 
if  the  cause  of  action  arose  when   the 

act  was  done,  without  regard  to  the  injury, 
the  jury  would  have  to  decide  upon  the  specu- 
lative question  whether  any  damage  is  likely 
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to  arise ;  and  it  might  well  be,  that  in  many 
cases  the  jury  would  give  large  sums  of 
money  for  apprehended  damage,  which,  in 
point  of  fact,  might  never  occur,  and  in 
other  cases,  upon  the  evidence  of  mineral 
surveyors  and  engineers,  find  that  no  dam- 
age was  likely  to  occur  when  the  most  seri- 
ous injury  might  afterwards  happen ;  and 
in  such  case  no  new  action  could  be  brought 
for  any  subsequent  damage  occurring, 
because  if  the  original  act  was  unlawful, 
all  the  damage  consequent  upon  that  unlaw- 
ful act  is  satisfied  by  the  first  recovery. 
The  authority  of  this  case  has  been  repeat- 
edly recognized,  and  is  generally  regarded 
as  sound  law. 

The  injustice  of  a  contrary  rule  is  made 
manifest  by  a  single  illustration.  A^rail- 
way  company  having  constructed  a  defective 
culvert  or  other  structure,  ascertains  that 
the  land  of  the  adjoining  proprietor  will  be 
flooded  and  injured,  and  immediately  rem- 
edies the  defect  by  a  proper  culvert,  so  that 
no  damage  to  the  land  can  ever  occur.  It 
seems  to  me  that  fact  would  be  a  conclusive 
answer  to  an  action  brought  for  the  defect- 
ive construction  of  the  work  in  the  first 
instance.  The  defendant  might  well  say 
that  the  plaintiff  had  not  only  sustained  no 
damage,  but  beyond  all  dispute  never  would 
sustain  any  damage.  But  if  the  cause  of 
action  arises  by  reason  of  the  defect  alone, 
the  right  having  once  vested  could  not  be 
extinguished. 

These  considerations  serve  to  show  that, 
to  maintain  an  action  against  a  railway 
company  for  the  erection  of  defective  struc- 
tures upon  its  land,  the  plaintiff  must  aver 
and  prove  some  special  damage,  and  upon 
proof  of  that  he  is  entitled  to  recover  when- 
ever his  title  may  have  been  acquired. 

The  case  of  Lawrence  v.  The  Great 
374  Northern  Railway  *Co. ,  4  Bng.  Law 
and  £^.  R.  265,  is  an  authority  di- 
rectly in  point.  There  the  declaration 
averred  that  the  defendants  erected  an  em- 
bankment across  certain  low  lands,  without 
leaving  sufficient  arches  for  the  flood  waters 
of  the  river  Dun  to  escape,  by  means  of 
which  said  waters  became  accumulated  on 
plaintiff's  lands. 

The  defence  was  that  before  the  plaintiff, 
who  was  a  mere  tenant  for  years,  became  pos- 
sessed of  the  land,  the  defendant  had  paid 
to  the  owner,  under  whom  plaintiff  claimed, 
the  amount  awarded  such  owner,  as  a  com- 
pensation for  the  land  purchased  and  for  all 
damage  done  or  likely  to  be  done  to  the 
remaining  lands ;  and  that  before  plaintiff 
became  possessed  of  the  close  the  defend- 
ants constructed  their  arches  and  embank- 
ments in  the  mode  and  according  to  the 
specifications  mentioned  in  the  award.  The 
plaintiff's  right  to  maintain  the  action  was 
not  denied.  The  only  question  considered 
was  whether  the  compensation  received  by 
the  owner  embraced  all  possible  and  contin- 
gent damage  arising  from  the  construction 
of  the  work,  although  neither  foreseen  nor 
even  guessed  at  by  the  arbitrator.  The 
court  held  that  the  company  might,  by  exe- 


cuting their  arches  with  proper  caution, 
have  avoided  the  injury  which  the  plaintiffs 
sustained,  and  the  want  of  such  caution 
was  sufficient  to  maintain  the  action. 

In  Pittsburg,  Fort  Wayne,  and  Chicago 
Railway  v.  Gilliland,  56  Penn.  St.  R.  445, 
the  same  questions  were  presented  and  dis- 
cussed as  m  the  previous  case. 

This  was  also  an  action  against  a  railway 
company  for  damages  to  the  plaintiff's 
premises,  a  tenant  for  years,  arising  from 
the  construction  of  an  insufficient  culvert, 
by  means  of  which  plaintiff's  lands  were 
overflowed  in  time  of  heavy  floods.  It  was 
insisted  that  the  plaintiff's  remedy,  if  any 
he  had,  must  be  held  to  be  included  in  the 
special  remedy  given  for  the  appropriation 
of  the  land,  under  which  the  damages  had 
been  duly  assessed,   and  paid   to   the 

375  tenant  of  the  freehold  *long  anterior  to 
the      lease     under     which      plaintiff 

claimed.  But  the  court  held  that  no  esti- 
mate of  damages  could  be  founded  upon  an 
expectation  that  the  company  will  omit  its 
duty,  or  on  the  supposition  that  it  will  so 
negligently  and  unskillfuUy  construct  its 
work  as  to  produce  injury;  or  whether  it 
will  fail  at  all  is  unknown  and  can  furnish 
no  guide  to  govern  the  estimate.  If  the 
culvert  was  so  unskillfuUy  and  negligently 
constructed  as  to  be  insufficient  to  resist 
the  high  water  of  the  stream,  the  company 
building  it  would  be  liable  to  any  party  in- 
jured thereby.  Hentz  v.  LK>ng  Island  R.  R. 
Co.,  13  Barb.  R.  646,  is  to  the  same  effect. 
11  Cush.  R.  221. 

All  the  authorities  agree  that  the  assess- 
ment of  damages  under  the  statutes  apply- 
ing to  that  subject,  is  only  a  bar  to  an 
action  for  such  injuries  as  could  properly 
have  been  included  in  such  assessment. 
The  commissioners  have  the  right  and  are 
bound  to  presume  the  company  will  con- 
struct its  works  in  a  proper  manner,  and 
they  have  no  right  to  award  damages  upon 
the  supposition  that  the  company  will  neg- 
ligently and  improperly  perform  its  work. 
A  failure  to  construct  its  works  in  a  proper 
and  skillful  manner  will  therefore  impose 
a  liability  for  damages  to  any  one  who  may 
sustain  any  loss  or  injury  by  reason  of  such 
negligence ;  it  being  well  settled  that  such 
damages  are  not  to  be  considered  as  in- 
cluded in  the  estimate  of  the  commission- 
ers. In  this  case,  whether  the  works  of  the 
company  were  or  were  not  properly  con- 
structed was  a  question  exclusively  for  the 
jury.  Upon  this  point  the  evidence  was  so 
conflicting,  the  judge  of  the  Circuit  court 
refused  to  certify  the  facts.  Upon  well-set- 
tled principles,  where  the  evidence  is  con- 
tradictory and  a  new  trial  is  refused  by  the 
court  which  presided  at  the  trial,  its  deci- 
sion is  not  the  subject  of  a  writ  of  error  or 
examination  in  an  Appellate  court. 

376  *The  judgment  of  the  Circuit  court 
must  therefore  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 

Judgment  affirmed. 
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*Kraker  v.  Shields. 


March  Term.  1871,  Rtcbmond. 
JoTNSS,  J.,  absent 


I.  Sale  of  Land-Notes -Standard  of  Valae—Conf0denito 
Currency— Present  Currency.*— In  November,  IMS 
S.  sells  to  K.  a  house  and  lot  in  Richmond,  for 
•14.500.  of  which  $4,800  is  paid  in  cash,  and  notes 
with  Interest  for  the  balance  are  given,  paya- 
ble in  one,  two,  three  and  four  years,  with  a  deed 
of  trust  to  secure  them.  The  cash  payment,  and 
first  and  second  notes,  are  paid  in  Ck>nfederate 
mone3',  the  third  is  paid  four  months  before  it  fell 
due  by  a  compromise,  S.  takinff  for  it  t2.000  in  U.  S. 
currency.  Bill  to  enjoin  the  sale  of  the  house  and 
lot  for  the  payment  of  the  fourth  note,  alleges  that 
It  was  fflven  with  reference  to  Confederate  cur- 
rency as  the  standard  of  value,  and  prays  that  S. 
miffht  be  required  to  receive  payment  according*  to 
the  value  of  that  money  at  the  time  of  the  con- 
tract S.  denies  this  was  the  contract  and  says  he 
was  to  be  paid  in  the  currency  of  the  time  the  note 
fell  due.  and  asks  the  court  to  adjudicate  the  ques- 
tion.   HSLD.* 

I.  Sane —Same— Same— 4>rdor  of  Refsrenoo.t— The 
court  may  refer  the  case  to  a  commissioner,  to 
enquire  whether  the  contract  was  made  with 
reference  to  Confederate  money  as  a  standard  of 
value,  or  whether  the  notes  were  to  be  paid  In 
the  currency  of  the  time  they  fell  due. 
a.  5anM— Same  — 5anM— Issue  Out  of  Chancery— 
improper^— It  is  not  a  case  in  which  the  court 
should  have  directed  an  issue.  And  this  espe- 
cially as  there  was  no  conflict  of  testimony  when 
the  case  was  referred  to  a  commissioner. 

3.  Cases  In  Which  an  Order  of  Refcrance  Proper.— In 
what  cases  court  may  refer  a  case  to  a  commis- 
sioner, see  the  opinion  of  Moncubv,  P. 

4.  Sale  of  Land— Notes  —  Interestf— The  Interest 
beinff  included  in  the  note,  if  there  is  a  decree 
for  the  payment  of  the  note,  it  is  proper  to  decree 
interest  on  the  whole  amount 

5.  Same— 5amo— Decree.— The  court  l>einff  of  opin- 
ion that  the  note  should  be  paid  in  the  currency 
of  the  time  It  fell  due,  may  decree  in  favor  of  S. 

affainst  K.  for  the  amount 
378       •8.  It  was  irregular,  after  decreeing  in  favor 
of  S.,  to  dismiss  the  bill;  and  the  appellate 

•Standard  of  Value— Confederate  Currency— Present 
Currency.— Several  subsequent  decisions  refer  to 
the  rules  laid  down  in  the  principal  case  as  settliuff 
the  principles  by  which  to  determine  whether  a 
bond,  note,  etc.,  is  payable  in  the  currency  prevail- 
ing at  the  time  when  the  contract  was  made,  or  is 
payable  in  the  currency  of  the  time  when  the  note 
fell  due.  See  Morgan  v.  Otey,  81  Oratt.  esS;  Teel  v. 
Yancey.  28  Oratt  708:  Puryear  v.  Caliell,  24  Oratt 
SOB:  Dyerle  v.  Stair.  28  Oratt  802.  See  principal  case 
distinruished  in  Meredith  v.  Salmon,  21  Oratt  778; 
Hilb  V.  Peyton,  22  Oratt  560. 

tOrder  of  Reference.— See  the  principal  case  cited  in 
Robinson  v.  Allen.  86  Va.  787.  8  S.  E.  Rep.  885.  See 
also,  monographic  note  on  "Commissioners  in  Chan- 
cery" appended  to  Whitehead  v.  Whitehead,  88 
Oratt  870. 

tissue  Out  of  Chancery.— See  monoflraphic  note  on 
"Issue  Out  of  Chancery"  appended  to  La  veil  v.  Oold, 
85  Oratt  178. 

flaterest— Usury.— As  to  usurious  contracts,  see  the 
principal  case  cited  and  approved  in  Oraeme  v. 


court  will  correct  the  decree  in  this  respect,  and 
afllrm  it  with  costs. 
7.  The  decree  should  reserve  liberty  to  S.  to  apply 
to  the  court,  by  motion  or  petition  in  the  cause 
for  a  sale  of  the  house  and  lot  under  the  trust 
if  the  personal  decree  against  K.  failed  to  pro- 
duce the  money:  This,  too,  the  appellate  court 
will  correct  and  afllrm  the  decree. 

On  the  2l8t  day  of  November,  1862,  James 
H.  Shields  sold  to  Meyer  Kt^ker  a  house 
and  lot  in  the  city  of  Richmond,  for  the 
sum  of  $14,500;  of  which  the  sum  of  $4,500 
was  paid  down,  and  for  the  balance,  $10,- 
000,  four  negt>tiable  notes  were  given,  at 
twelve,  twenty-four,  thirty -six,  and  forty- 
eight  months  after  date,  each  for  the  sum 
of  $2,500,  with  interest  added  from  the  date 
to  the  maturity  of  the  note:  the  first  being 
for  ^,650,  due  21st  November,  1863;  the 
second  being  for  $2,800,  due  21st  November, 
1864;  the  third  being  for  $2,950,  due  21st 
November,  1865;  and  the  fourth  being  for 
$3,100,  due  21st  November,  1866. 

On  the  day  of  sale  the  property  was  con- 
veyed to  the  purchaser  who  thereupon  con- 
veyed it  to  a  trustee  to  secure  the  deferred 
instalments  of  the  purchase  money.  Noth- 
ing is  said  in  the  notes  or  the  deeds  about 
the  currency  in  which  payment  of  the 
money  was  to  be  made,  but  the  money  is  de- 
scribed generally  as  so  many  dollars.  The 
cash  payment  was  made  in  Confederate 
notes.  The  first  deferred  instalment,  due 
21st  November,  1863,  and  the  second,  due 
21st  November,  1864,  were  paid  at  maturity, 
in  Confederate  notes.  The  third,  due  21st 
November,  1865,  was  settled  more  than  four 
months  before  it  became  due,  by  a  compro- 
mise effected  through  the  agency  of  Mr. 
Wellington  Goddin,  employed  by  iO^ker  for 
that  purpose.  By  that  compromise  the  sum 
of  $2,000  in  legal  currency  was  paid  and  re- 
ceived in  discharge  of  the   note   of  $2,950. 

When  the  fourth  and  last  deferred  in- 
379      stalment  became  due,  *which  was  on 

the  21st  of  November,  1866,  Shields 
demanded  payment  in  legal  currency,  but 
Kraker  refused  to  pay  in  such  currency,  and 
insisted  that  the  amount  of  the  note  should 
be  scaled,  according  to  the  provisions  of  the 
act  of  the  Greneral  Assembly  passed  March 
3,  1866,  Session  Acts  1865-'6,  p.  184,  chap. 
71 ;  the  said  Kraker  contending  that  the 
contract  was,  according  to  the   true   under- 

Adams,  28  Oratt  286,  and  Oraeme  v.  Oullen,  28  Oratt. 
800:  Reffer  v.  O'Neal,  88  W.  Va.  169, 10  S.  E.  Rep.  877- 

In  1  Va.  Law  Recr.  280,  Prof.  Lile,  citiuff  these 
last  cases  above  laid  down  and  the  principal  case  as 
his  authority,  says :  "Where  property  is  sold  bonajidf, 
and  not  as  a  shift  to  cover  a  loan,  the  deferred  pay- 
ments, by  agreement  at  the  time  of  sale,  may  be 
made  to  bear  any  rate  of  interest  that  the  parties 
may  a^ree  upon,  without  infrlnrinff  the  statute 
affainst  usury.  What  is  called  'interest'  is  as  much 
a  part  of  the  purchase  price  as  the  principal  sum. 
and,  though  it  exceed  the  le^al  rate,  the  transaction 
is  not  usurious." 

See  monographic  note  on  "Interest"  appended  to 
Fred  V.  Dixon,  27  Oratt  641:  monographic  note  on 
"Usury"  appended  to  Coffman  &  Bruffy  v.  Miller, 
26  Oratt  608. 
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standing  and  agreement  of  the  parties,  to 
be  fulfilled  or  performed  in  Confederate 
States  treasury  notes,  or  was  entered  into 
with  reference  to  such  notes  as  a  standard 
of  value. 

The  parties  being  thus  at  issue  as  to  their 
relative  rights  and  obligations  in  regard  to 
the  last  note,  James  M.  Taylor,  the  trustee 
named  in  the  deed  of  trust,  proceeded,  at 
the  request  of  Shields,  to  execute  the  trusts 
of  the  deed,  by  causing  the  property  thereby 
conveyed  to  be  advertised  for  sale  on  the 
8th  day  of  April,  1867. 

On  the  28th  day  of  March,  1867,  Kraker 
filed  his  bill  in  chancery  against  Shields 
and  Taylor,  in  which  he  said  that  he  was 
**  ready  and  willing  to  pay  off  the  said  last 
note  at  the  rate  of  one  dollar  in  legal  tender 
notes  for  three  of  Confederate  treasury 
notes;  that  the  contract  for  the  purchase  of 
said  real  estate,  according  to  the  true  under- 
standing and  agreement  of  the  parties,  was 
to  be  performed  in  Confederate  States  treas- 
ury notes,  and  was  entered  into  with  refer- 
ence to  such  notes  as  a  standard  of  value ; 
and  your  orator  is  advised  that,  by  the  law 
of  the  land,  he  is  not  required  to  pay  at  a 
greater  rate  than  that  above  mentioned." 
He  charged  that,  notwithstanding  the 
premises,  the  said  Taylor,  trustee  in  the 
said  deed  of  trust,  had  **  advertised  the  said 
property  to  be  sold  at  public  auction  on  the 
8th  day  of  April  next,  as  will  appear  by  the 
printed  advertisement  bearing  date  March 
27th,  1867, '»  and  exhibited  with  the  bill. 
He  said  he  was  advised  that  if  he  had  no 
other  ground  upon  which  to  injoin  the 
380  *sale,  **he  might  do  so  upon  the  sole 
ground  that  the  advertisement  does 
not  conform  to  the  requirements  of  the  deed 
of  trust,  in  this,  that  the  deed  requires  that 
the  property  shall  be  advertised  for  twenty 
days  before  sale,  and  the  said  Taylor  has 
only  given  twelve  days'  notice  at  most:" 
and  therefore,  to  the  end  that  full  and  com- 
plete justice  might  be  done  in  the  premises, 
he  prayed  that  the  said  sale  might  be  en- 
joined, that  the  said  Shields  might  be  com- 
pelled to  receive  payment  of  the  said  last 
note  as  above  proposed  by  the  complainant, 
and  that  the  latter  might  have  general 
relief. 

An  injunction  was  accordingly  awarded. 

On  the  6th  day  of  May,  1867,  the  defend- 
ants filed  their  answers. 

The  defendant  Shields  denied  **that  the 
contract  for  the  purchase  of  said  real  estate, 
according  to  the  true  understanding  and 
agreement  of  the  parties,  was  to  be  per- 
formed in  Confederate  States  treasury  notes, 
and  was  entered  into  with  reference  to  such 
notes  as  a  standard  of  value."  On  the 
contrary,  he  charged  **that  the  true  under- 
standing and  agreement  of  the  parties  was, 
expressly,  that  the  said  notes,  for  the  de- 
ferred instalments  of  purchase  money,  were 
to  be  paid  in  the  money  current  at  the  time 
the  said  notes  respectively  matured."  He 
said  that  he,  **in  good  faith  and  in  accord- 
ance with  the  said  last-mentioned  under- 
standing and  agreement,  did  receive  Con- 
federate States  treasury   notes  in    payment 


of  all  the  notes  that  matured  while  that 
money  was  current  in  Richmond,  although 
the  same  had  become  greatly  depreciated, 
as  compared  with  the  value  of  that  money 
when  the  said  sale  was  mafle. ' '  He  charged 
and  claimed,  *'that  according  to  the  true 
understanding  and  agreement  of  the  parties, 
at  the  time  of  said  contract  and  sale,  the 
said  note  for  $3,100,  now  due  and  unpaid 
as  aforesaid,  was  to  have  been,  and  ought 
to  be,  paid  in  full,  in  the  legal-tender  notes 
now   current,    and   ought   not    to   be 

381  scaled  at  all."  *He  charged  further, 
**that,  in  consequence  of  the  agree- 
ment and  understanding  as  to  the  currency 
in  which  payment  was  to  have  been  made, 
and  the  fact  that  they  extended  through  a 
period  of  four  years  from  the  date  of  said 
sale,  and  the  parties  could  not  anticipate 
the  character  of  money  in  which  the  pay- 
ments would  be  made,  there  was  not  the 
difference  between  the  actual  value  of  said 
property  in  coin  and  its  value  in  Confeder- 
ate money  that  was  usually  nyade  in  the 
sales  of  real  estate  in  the  fall  of  1862."  He 
admitted  *'that  the  said  deed  of  trust  does 
require  that  the  property  therein  mentioned 
shall  be  advertised  for  twenty  days,  and 
that  the  said  Taylor,  as  trustee,  only  gave 
about  twelve  days'  notice,  as  alleged  in  said 
bill."  He  said  he  was  informed,  and  be- 
lieved that  the  said  sale  ''was  so  advertised 
through  inadvertence  and  mistake  of  the 
said  trustee."  But,admitting  this,  he  prayed 
the  court  ''to  adjudicate  and  settle  the  ques- 
tions in  controversy  between  the  complain- 
ant" and  himself,  "independent  of  and 
additional  to  that  involved  in  the  adver- 
tisement of  the  sale  above  mentioned,"  as 
he  was  advised  "that  said  questions  are, 
all  of  them,  the  proper  subjects  of  equitable 
jurisdiction  and  relief,  in  such  a  case  as 
this." 

The  defendant  Taylor,  in  his  answer, 
showed  that  "it  was  through  inadvertence 
and  mistake  that  only  about  twelve  days' 
notice  of  the  sale  was  given  in  the  adver- 
tisement, instead  of  twenty  days,  as  re- 
quired by  the  deed  of  trust." 

On  or  about  the  28th  of  November,  1868, 
three  depositions  were  taken  and  filed  in 
the  cause ;  that  of  Wellington  Goddin,  in 
behalf  of  the  plaintiff;  and  those  of  James 
W.  Shields,  one  of  the  defendants,  and  D. 
J.  McCormick,  in  behalf  of  the  defendants. 

1.  Wellington  Goddin  proved  that  from 
November  1st,  1862,  to  April,  1865,  Confed- 
erate treasury  notes  were  the  only  cur- 
rency   in    circulation    in    Richmond, 

382  *and  all  other  parts  of  the  State  under 
the  control' of  the  Confederate  govern- 
ment. During  that  period,  he  was  exten- 
sively engaged  in  the  sale  of  real  estate  in 
the  said  city,  and  nearly  if  not  all  the  sales 
made  by  him  were  made  with  reference  to 
funds  current  in  the  several  banks  then  in 
existence  in  the  city;  and  as  these  banks 
received  and  paid  out  nothing  but  Confed- 
erate treasury  notes,  that  was  the  kind  of 
currency  he  expected  to  receive  for  all  pay- 
ments made  to  him  during  the  period  afore- 
said :  as  far  as  his  experience  went,  in  the 
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absence  of  any  special  contract  to  the  con- 
trary, the  purchase  money  was  to  be  paid 
in  such  funds  as  the  several  banks  in  Rich- 
mond were  in  the  habit  of  receiving  on 
deposit  at  the  time  of  the  mattirity  of  the 
obligation,  or  at  the  time  of  the  payment  of 
the  debt.  Being  asked  by  the  counsel  for 
the  plaintiff,  **when  sales  of  real  estate 
were  m^de  during  the  period  mentioned, 
unless  it  was  expressly  understood  other- 
wise between  buyer  and  seller,  were  or  were 
not  the  deferred  payments  universally  un- 
derstood to  be  payable  in  Confederate  treas- 
ury notes?"  he  answered:  **No,  sir; 
according  to  my  experience  during  that 
period,  if  the  terms  of  sale  required  cash. 
Confederate  treasury  notes  would  have  been 
received  in  payment,  because  such  funds 
were  current  in  all  the  banks  of  the  city 
at  that  time;  if  the  terms  of  sale  were 
partly  cash  and  partly  on  credit,  the  credit 
payments  were  to  be  discharged  in  such 
funds  as  the  said  banks  were  in  the  habit 
of  receiving  at  the  time  of  the  maturity  of 
such  payments.''  Being  asked,  on  cross- 
examination,  ''What  was  the  currency  or 
circulation  receivable  in  the  banks  of  Rich- 
mond in  November,  1865,  and  November, 
1866?''  he  answered,  **By  the  fall  of  the 
Confederacy,  in  April,  1865,  all  the  State 
banks  then  in  Virginia  were  destroyed ;  in 
a  few  months  thereafter  a  few  national 
banks  were  established  in  the  city ;  and  in 

November,  1865,  and  November,  1866, 
383      Federal  currency,   sometimes  *called 

greenbacks,  constituted  the  only 
currency  in  this  city."  The  witness  then 
gave  an  account  of  the  compromise  he  had 
effected,  as  a^ent  of  the  plaintiff,  with  the 
defendant  Shields,  of  the  third  deferred  in- 
stalment due  on  the  21st  of  November,  1865 ; 
after  which  he  stated  that  he  was  well  ac- 
quainted with  the  value  of  the  house  and 
lot  in  question  in  November,  1862,  and  also 
in  November,  1865  and  1866.  According  to 
his  best  judgment,  the  specie  value  of  the 
property  before  the  war  was  about  $10,000, 
and  he  thought  it  was  worth  in  specie,  in 
November,  '62,  what  it  was  worth  prior  to 
the  war.  In  the  summer  of  1865,  and  there- 
after till  the  close  of  the  year,  real  estate 
in  the  city  sold  at  higher  prices  than  had 
been  obtained  for  many  years  before.  In 
his  opinion,  this  oroperty  would  have  sold, 
in  November,  1865,  for  between  $15,000  and 
$16,000.  Real  estate  continued  to  sell  high 
till  the  spring  of  1866,  when  it  began  to 
recede,  and  has  continued  since  to  decline. 
In  his  opinion,  in  November,  1866,  the  prop- 
erty would  have  brought,  in  *  *  greenbacks, '  * 
from  $10,000  to  $12,000.'  Such  was  the 
depressed  condition  of  real  estate  in  the 
city  at  the  time  of  giving  his  deposition, 
that  the  property  would  not  then  sell  for 
more  than  $7,000  or  $7,500. 

2.  D.  J.  McCormick  proved  that  he  has 
resided  in  Richmond  since  March,  1862.  A 
week  or  a  few  days  before  Kraker  purchased 
the  lot  of  Shields,  Kraker  and  witness  went 
to  the  workshop  where  Shields  was  work- 
ing, to  see  about  the  property.  Witness 
gave  the   following  account  of  that   visit 


and  interview:  **We  talked  a  great  deal  on* 
the  way  going  there,  and  at  the  workshop. 
I  do  not  recollect  that  there  were  any  terms 
asked  for  concerning  the  property,  but  I 
remember  telling  Mr.  Kraker,  at  the  shop, 
to  buy  the  property,  if  possible,  for  cash. 
If  not,  to  make  as  short  notes  as  possible — 
short  time  as  possible;  telling  him,  at, the 
same  time,  that  the  war  would  be  over 

384  in  perhaps  *less  than  two  years,  and 
Mr.  Shields,  after  the  war,  would  have 

as  much  interest  in  the  property  as  it  would 
then  be  worth.  I  told  him  that  I  thought 
Mr.  Shields  was  a  very  smart  man,  and  that 
if  he  would  sell  all  his  property  in  that  way 
he  would  do  well,  as  he  would  have  a  large 
income  during  the  war,  and  his  property, 
perhaps,  be  of  full  value  after  the  war,  with 
these  notes  resting  upon  him."  Witness 
proved  that  Kraker  offered  to  pay  Shields 
cash  for  the  property,  but  Shields  refused, 
saying  he  would  not  sell  for  cash, 

3.  James  W.  Shields  deposed,  among  other 
things,  as  follows:  **Mr.  Kraker  came  to 
me,  and  desired  to  purchase  the  middle  ten- 
ement of  the  Mansion  House,  owned  by  me, 
on  Main  street,  and  desired  to  know  on 
what  terms  I  would  sell  it.  I  told  him,  as 
well  as  I  recollect,  that  I  would  take  $14,- 
500:  I  think,  $4,500  cash,  the  balance  in 
one,  two,  three  and  four  years,  secured  by 
deed  of  trust,  with  four  negotiable  notes, 
bearing  even  date  therewith,  and  with  in- 
terest from  the  date,  negotiable  and  pay- 
able in  bank,  in  whatever  was  current  at 
the  time  the  notes  became  due.  He  then 
demurred  from  that,  and  desired  to  pur- 
chase for  cash.  I  declined  to  sell  on  any 
other  terms  than  the  terms  stated.  He  said 
that  he  would  give  me  a  decisive  answer  the 
next  day.  He  called  and  concluded  to  pur- 
chase the  property  on  those  conditions,  and 
I  sold  it  to  him  on  those  conditions ;  and, 
since  the  making  of  the  contract,  I  have  re- 
ceived the  depreciated  currency  for  the 
notes  as  they  became  due,  consisting  of  two 
notes  in  full,  and  the  third  note,  a  part  of 
it  was  received  by  way  of  compromise  in 
** greenbacks."  He  desired  to  give  me  his 
individual  note,  with  personal  security,  for 
the  fourth  note,  payable  in  greenbacks,  if  I 
would  release  the  deed  of  trust.  The  con- 
tract for  the  house  was  made  about  the  18th 
of  November,  1862,  and  executed  about  the 
21st  of  November,  1862. ' ' 

**I  had  an  offer  from  Mr.    Litchen- 

385  stein  of  $14,000  cash.    This  was  *some 
few  months  before  I  sold    to   Kraker, 

and  refused  it.  I  would  not  sell  for  cash. 
I  had,  also,  an  offer  from  Mr.  Jacobs  to 
purchase  for  cash ;  but,  as  I  peremptorily 
told  him  I  would  not  sell  for  cash,  no  par- 
ticular amount  was  named."  Being 
asked,  **Why  would  you  not  sell  for  cash?" 
witness  answered,  ** Because  money  was 
depreciating  every  day,  and  I  expected  that, 
in  a  year  or  so  at  most,  I  would  get  a  bet- 
ter currency."  Being  asked,  **Did  you 
assign  any  reason  to  Mr.  Kraker  for  de- 
clining to  take  cash,  and,  if  so,  what  rea- 
son?" witness  answered,  **I  think  I  told  Mr. 
Kraker,  am  pretty  certain  of  it,  it  is  a  long 
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time  since,  that  I  wouldn't  sell  for  cash, 
because  I  thought  that  in  a  year  or  two  the 
currency  would  be  better.  If  he  chose  to 
take  it  at  that  risk,  he  could  do  so.  I  wasn't 
anxious  to  sell  the  property."  After  stat- 
ing that  he  had  received  the  cash  payment, 
and  first  two  deferred  instalments,  falling 
due  in  November  1863  and  1864,  in  Confed- 
erate currency,  and  the  third  instalment, 
falling  due  in  November  1865,  in  part  in 
greenbacks  by  a  compromise,  he  was  asked, 
"How  did  this  compromise  or  settlement 
occur  between  you,"  to  which  he  answered, 
"I  was  pressed  for  money  at  that  time,  and 
went  to  him  a  little  while  before  this  third 
note  was  due.  I  offered  to  knock  off  $150 
from  the  face  of  that  note,  if  he  would  cash 
it  and  pay  me  the  balance.  He  told  me  he 
would  give  me  an  answer  that  evening. 
He  went  to  Mr.  Wellington  Goddin,  and 
employed  him  to  manage  the  matter  for 
him.  Mr.  Goddin  said  that  any  settlement 
he  would  make,  Mr.  Kraker  would  abide 
by.  The  money  was  paid  in  the  presence 
of  Mr.  Goddin,  by  his  award  and  settlement 
between  us."  Being  enquired  of,  as  to  the 
grounds  of  the  compromise,  he  answered,  it 
was  ** according  to  the  value,  as  well  as  I 
recollect,  of  the  property."  Being  asked 
whether  either  of  the  houses  adjoining  on 
either  side  of  the  tenement  in  ques- 
386  tion  was  sold  in  *1865,  he  answered, 
**  There  was  one  about  three  doors 
below.  I  think  Straus's  house  was  sold  in 
1865  or  '6,  a  much  inferior  house,  for  $17,- 
000,  at  public  auction." 

In  this  state  of  the  cause,  it  came  on  to 
be  heard  on  the  8th  day  of  February,  1869, 
on  the  bill  and  exhibits,  the  answers  and 
general  replications  thereto,  and  the  depo- 
sitions of  the  witnesses  aforesaid,  when 
the  court  decreed  *  *  that  this  cause  be  re- 
ferred to  one  of  the  commissioners  of  this 
court,  to  ascertain  and  report,  whether  the 
contract  for  the  purchase  of  the  real  estate 
in  the  bill  and  proceedings  mentioned,  ac- 
cording to  the  true  understanding  and 
agreement  of  the  parties  thereto,  was  to  be 
performed  in  Confederate  States  treasury 
notes,  and  was  entered  into  with  reference  to 
such  notes  as  a  standard  of  value ;  or  whether 
the  notes  given  by  the  complainant,  as 
alleged  in  the  bill  and  proceedings,  for  the 
deferred  instalments  of  the  purchase  money 
of  said  real  estate,  were  to  be  paid,  according 
to  the  true  understanding  and  agreement  of 
the  parties,  in  whatever  money  was  current 
at  the  time  the  said  deferred  instalments, 
respectively  matured,  and  became  due  and 
payable.  And  the  said  commissioner  is  also 
required  to  ascertain  and  report  which,  if 
any,  of  said  deferred  instalments  of  pur- 
chase money  are  now  in  arrear  and  unpaid, 
and  the  amount  thereof,  as  appears  by  the 
face  of  the  papers;  and  what  money  was 
current  at  the  time  the  same  became  due 
and  payable.  And  the  said  commissioner 
is  directed  to  make  his  report  on  the  mat- 
ters above  referred  to,  with  all  convenient 
speed,  together  with  anything  deemed  per- 
tinent by  himself  or  specially  required  by 
any  of  the  parties." 


On  the  18th  of  February,  1869,  commis- 
sioner Pleasants  made  a  report  under  the 
aforesaid  decree;  and  reported,  1st.  That 
the  notes  given  by  the  complainant,  as  al- 
leged in  the  bill  and  proceedings,  for  the 
deferred  installments  of  the  purchase 

387  money  of  the  said  real  estate,  *were  to 
be  paid,  according  to  the  true  under- 
standing and  agreement  of  the  parties,  in 
whatever  money  was  current  at  the  time 
the  said  deferred  instalments,  respectively 
matured,  and  became  due  and  payable; 
2dly .  That  the  fourth  or  last  of  said  deferred 
instalments,  amounting,  as  appears  by 
the  face  of  the  papers,  to  $3,100,  with  inter- 
est thereon  from  the  24th  day  of  November, 
1866,  until  paid,  is  now  in  arrear  and  un- 
paid; and,  3dly.  That  at  the  time  the  said 
deferred  instalment,  which  is  still  in  arrear 
and  unpaid,  became  due  and  payable,  fed- 
eral currency,  sometimes  called  greenbacks, 
constituted  the  only  currency  in  the  city  of 
Richmond. 

To  this  report  two  exceptions  were  taken 
by  the  plaintiff's  counsel. 

On  the  25th  of  February,  1869,  the  cause 
came  on  again  to  be  heard  upon  the  papers 
formerly  read,  and  upon  the  report  of  com- 
missioner Pleasants  and  the  exceptions 
thereto,  on  consideration  whereof  the  court 
recommitted  the  said  report  to  the  said 
commissioner  on  the  exceptions  thereto, 
and  directed  him  to  report  to  the  court  the 
reasons  upon  which  the  conclusions  in  his 
said  report  are  founded.  And  the  said  com- 
missioner was  further  directed  to  take  any 
additional  evidence  that  might  be  offered 
by  either  party,  and  to  report  to  the  court 
his  proceedings  under  the  said  order,  with 
any  matter  deemed  pertinent  by  himself  or 
required  to  be  reported  by  either  of  the 
parties. 

On  the  5th  of  March,  1869,  commissioner 
Pleasants  made  his  report  under  the  last 
mentioned  order,  and  there  were  returned 
with  his  report  two  depositions  taken  before 
him,  both  of  them  in  behalf  of  the  plaintiff; 
to  wit, the  deposition  of  the  plaintiff  himself, 
Meyer  Kraker,  and  that  ox  his  brother  Ju- 
lius Kraker.  M.  Kraker  deposed  that  there 
was  no  understanding  between  himself  and 
Shields,  except  what  was  in  the  contract, 
about  the  kind  of  money  in  which  the 

388  payments    •were    to    be    made.     The 
property,    at  the   time   he  bought   it, 

was  worth  about  five  thousand  or  five  thou- 
sand five  hundred  dollars  in  gold.  It  was 
in  very  bad  condition  at  that  time,  and 
when  he  took  possession  of  it,  about  half  a 
year  thereafter;  the  repairs  have  cost  him 
about  $2,000  in  good  money.  He  did  not 
offer  to  pay  Shields  for  the  property  in  cash 
in  Confederate  money.  Mr.  McCormick 
advised  witness  to  pay  cash  for  the  x^^op- 
erty,  telling  him  that  it  would  be  a  great 
thing  for  him  to  do  so.  But  witness  had 
not  the  money  to  pay  for  the  property  in 
cash,  and  so  told  Mr.  McCormick. 

Julius  Kraker  deposed  that  he  was  well 
acquainted  with  the  property,  and  presumed 
that  its  value  in  gold  at  the  time  of  the  said 
purchase,    was  between   five  and  six  thou- 
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sand  dollars.  There  were  also  two  papers 
returned  with  said  report  marked  **Y"  and 
'*X,"  the  former  being  an  extract  from  the 
books  of  the  auditor's  office  in  Richmond, 
showing  that  the  said  property  was  assessed 
on  those  books  for  1860  at  1^8,992;  and  the 
latter  being  an  extract  from  the  deed  con- 
veyii^  the  said  property  to  Shields,  dated 
20th  February,  1854,  showing  the  consider- 
ation of  the  deed  to  be  $7,800.  The  com- 
missioner reported  his  reasons  at  length  for 
his  former  report,  and  that  upon  the  new 
evidence  taken,  there  did  not  appear  to  be 
any  ground  for  changing  it.  He  therefore 
readopted  his  former  report,  and  made  it  a 
part  of  his  last  report. 

To  this  last  report  the  plaintiff's  counsel 
again  excepted. 

On  the  9th  of  March,  1869,  the  cause  came 
on  again  to  be  heard,  when  the  court  over- 
ruled the  complainant's  said  exceptions  to 
the  said  reports  respectively,  and  decreed 
that  the  said  reports  be  confirmed,  and  that 
the  defendant  Shields  recover  against  the 
plaintiff  Meyer  Kraker  the  sum  of  $3,100, 
with  legal  interest  thereon  from  the 
389  21st  day  of  November,  1866, until  *paid, 
and  his  costs  by  him  about  his  de- 
fence in  that  behalf  expended;  and  the 
court  further  decreed  that  the  injunction 
be  dissolved  and  the  bill  dismissed. 

On  the  12th  of  March,  1869,  '4t  appearing 
to  the  satisfaction  of  the  court  that  the 
several  deferred  instalments  of  purchase 
money  in  the  bill  and  proceedings  men- 
tioned were,  according  to  the  true  intent 
and  meaning  of  the  parties,  to  be  dis- 
charged in  the  money  current  at  the  times 
of  the  maturity  of  said  instalments  respec- 
tively, and  that  all  of  said  instalments  have 
been  paid  except  the  last,  which  is  the  sub- 
ject of  litigation  in  this  cause ;  that  said 
last  instalment  matured  on  the  21st  day  of 
November,  1866,  on  which  last  named  day 
the  money  known  as  United  States  legal 
tender  notes,  and  the  notea  issued  by  the 
several  national  banks  of  the  United  States, 
constituted  the  money  current  at  that  time, 
and  which  were  of  equal  value,  the  court 
ordered  that  the  said  decree  of  the  9th  of 
March,  1869,  in  favor  of  the  defendant 
Shields  against  the  plaintiff  Meyer  Kraker, 
should  be  so  amended  and  modified  as  that 
the  same  may  be  discharged  in  such  lawful 
money  of  the  United  States. 

From  the  said  decree  the  plaintiff  applied 
for  an  appeal  to  this  court,  which  was  al- 
lowed. 

Hallyburton  and  Lyons,  for  the  appellant. 
Henry  A.  Wise  and  Fitzhugh,  for  the  ap- 
pellee. 

MONCURB,  P.,  after  stating  the  case, 
proceeded : 

There  are  five  assignments  of  error  in 
this  case,  which  are  as  follows:  1st.  '^The 
case  was  one  not  proper  for  a  reference  to  ; 
a  commissioner."  2d.  **The  court  should 
have  ordered  an  issue  to  be  tried  before  a 
jury."  3d.  **It  was  error  to  renders  decree  | 
in  favor  of  the  defendant  against  the  plain-  , 


tiff,"     4th.    "The  decree  is  erroneous,  in 

being  for  interest  upon  the  whole  sum  called 

for  by    the  note,  a  part  of  it   being 

390  interest,  *and  therefore    not   bearing 
it,   such   interest  being  compound." 

And,  Sth.  **The  decree,  upon  the  testi- 
mony, should  have  been  in  favor  of  the 
plaintiff,  if  any  was  rendered  without  a 
jury." 

I  will  consider  these  assignments  of  error 
in  their  order.  But,  before  I  do  so,  it 
seems  to  be  proper,  by  way  of  explanation, 
to  say  something  in  regard  to  Minnie  N. 
Kraker,  wife  of  Meyer  Kraker,  and  a  co- 
plaintiff  in  the  suit  and  co-appellant  in  the 
appeal.  A  great  deal  is  said  about  her  in 
the  record ;  and  in  the  earlier  period  of  the 
litigation  her  interest  in  the  subject  seemed 
to  be  a  matter  of  some  importance.  Her 
husband  caused  the  property  to  be  conveyed 
to  her,  and  the  notes  and  deed  of  trust  to 
be  executed  in  her  name;  the  vendor. 
Shields,  believing  that  the  property  was 
conveyed  to  her  husband,  and  that  the  notes 
and  de»l  of  trust  were  executed  by  him  and 
in  his  name.  Shields  complained  that  a 
fraud  was  practiced  upon  him  in  this 
respect ;  but  Kraker  denied  that  any  such 
fraud  was  intended.  But  however  that  may 
be,  it  seems  to  be  conceded  by  the  parties, 
and  properly  so,  that  her  rights,  if  she  have 
any,  and  whatever  they  may  be,  are  in 
subordination  to  those  of  Shields,  to  whom 
her  husband  and  the  property  are  liable  for 
the  purchase  money,  just  as  if  the  property 
had  been  conveyed  to  him  in  his  own  name, 
and  as  if  he,  in  his  own  name,  had  executed 
the  notes  and  deed  of  trust.  Her  name, 
therefore,  need  not  be  noticed,  either  in  the 
statement  of  the  case  or  in  this  opinion, 
though  possibly  I  may  have  occasion  to  re- 
fer to  it  again  before  I  conclude.  I  will 
now  proce^  to  consider  the  assignments 
of  error ;  and, 

1st.  That  **the  case  was  one  not  proper 
for  a  reference  to  a  commissioner." 

The  Code,  chapter  175,  {  2,  provides  for 
the  appointment  of  commissioners  in  chan- 
cery, but  does  not  prescribe  their  particular 
duties,   except  as  to  taking   accounts. 

391  *It  declares  that  **each  court  may, 
from  time  to  time,  appoint  commis- 
sioners in  chancery,  or  for  stating  accounts, 
who  shall  be  removable  at  its  pleasure; 
there  shall  not  be  more  than  three  such 
commissioners  in  office  at  the  same  time, 
for  the  same  court,"  {  4  declares  that 
"every  commissioner  shall  examine  and 
report  upon  such  accounts  and  matters  as 
may  be  referred  to  him  by  any  court." 
The  act  to  establish  Circuit  Superior  courts, 
passed  April  16th,  1831,  provided  that  the 
said  courts  "shall  have  power  to  appoint 
commissioners  in  chancery,  not  exceeding 
two  for  each  court,  for  taking  and  report- 
ing such  accounts  or  other  matters  as  such 
courts  shall  commit  to  them  to  be  examined, 
stated  and  reported."  Sup.  to  R.  Co.  1819, 
p.  164,  {  76.  The  duties  of  a  commissioner 
in  chancery  in  this  State  are  considered  to 
be,  generally,  the  same  with  those  of  a 
master    in    chancery    in     England,    whose 


475 


20  QRATT. 


VlRGnOA  R8PORT8,  AnnOTATBD. 


392,  898.  394- 


duties  are  set  forth  in  the  books  of  chancery 
practice  in  that  country;  as,  for  instance, 
in  2  Daniel's  Chancery  PI.  and  Pr.,  sec.  7, 
pp.  1345-1503.  That  writer,  in  pointing  out 
the  course  to  be  pursued  in  the  Master's 
ofifice,  upon  the  particular  reference  before 
him,  says:  **The  objects,  however,  for 
which  references  to  a  Master  may  be  made, 
are  so  numerous  and  various,  that  it  would 
be  impossible,  in  a  treatise  of  this  nature, 
specifically  to  detail  the  course  of  proceed- 
ing which  should  be  adopted  in  each ;"  and 
he  therefore  confines  his  attention  to  the 
most  usual  subjects  of  reference,  by  analogy 
to  which  the  proper  steps  to  be  pursued  in 
other  cases  may  be  inferred.  ** References 
to  the  Master  upon  decrees  or  decretal 
orders,"  he  says,  **are  either — 1.  To  make 
enquiries ;  2.  To  take  accounts  and  make 
computations ;  or,  3.  To  perform  some  spe- 
cial ministerial  acts  directed  by  the  court. 
Inquiries  by  the  Master  are  directed  either 
to  persons  or  to  facts,  though  sometimes 
they  are  directed  to  matters  of  law;  but  it 
is, in  general,  in  those  cases  only  where 
392  the  law  comes  *in  as  a  matter  of  fact, 
as  in  the  case  of  an  enquiry  into  the 
law  of  a  foreign  country,  that  the  Master  is 
ever  directed  to  enquire  into  the  law;  the 
habit  of  the  court  not  being  to  refer 
abstract  questions  of  law  to  the  opinion  of 
the  Masters.  Sometimes,  however,  ques- 
tions of  law  are  so  mixed  up  with  the  fact 
to  be  ascertained,  that  it  is  not  possible  to 
decide  upon  the  one,  without  giving  an 
opinion  as  to  the  others.  In  such  case,  the 
Master  is  bound  to  give  his  opinion  upon 
the  law,  as  well  as  upon  the  matter  of  fact 
referred  to  him;  as,  in  the  case  of  a  refer- 
ence to  a  Master  to  enquire  whether  a  good 
title  can  be  made  to  land,  Ac,  The  most 
usual  cases  in  which  inquiries  as  to  per- 
sons are  directed  to  be  made  by  a  Master, 
are  those  in  which  it  is  necessary  to  ascer- 
tain the  heir  at  law  or  next  of  kin  of  a 
deceased  person.  The  same  sort  of  enquiry 
is  also  frequently  directed  for  the  purpose 
of  ascertaining  the  individuals  forming  a 
particular  class, "  &c.  *'A  similar  inquiry 
is  also  necessary  where  it  is  referred  to  the 
Master  to  take  an  account  of  the  debts  due 
by  a  particular  individual,  such  account 
involving,  necessarily,  an  inquiry  who  the 
creditors  are,  as  well  as  into  the  amount  of 
their  claims."  Id.  p.  1399-1400.  See  also 
1  Smith's  Ch.  Pr.,  pp.  10  and  11,  and  2  Id. 
p.  96;  1    Barbour's  Ch.  Pr.  468. 

The  question  when  it  is  proper,  or  may 
be  useful,  to  resort  to  the  aid  of  a  commis- 
sioner, is  one  which  addresses  itself  to  the 
sound  discretion  of  the  court,  and  as  to 
which  a  large  latitude  of  discretion  must  be 
allowed  to  the  court;  though  of  course  the 
court  ought  to  exercise  such  discretion 
soundly,  to  prevent  unnecessary  expense  or 
delay;  which  seem  to  be  the  chief,  if  not 
the  only  evils,  of  an  improper  reference. 
The  court  is  responsible  for  the  correct 
decision  of  the  cause,  and  cannot  shift  such 
responsibility  from  its  own  shoulders  to 
those  of  a  commissioner.  But  it  can  avail 
itself  of   the  assistance  of  a  commissioner 


to   prepare   the  cause  and  place  it  in 

393  the  best  possible  state  to  enable  *t}ie 
court  to  decide  it  correctly.     The  most 

invaluable  assistance  may  be  afforded  to 
the  court  by  the  agency  of  an  intelligent, 
skillful,  and  experienced  commissioner.  He 
has  often  an  advantage,  which  the  court 
has  not,  in  seeing  and  hearing  the  wit- 
nesses give  their  testimony,  and  being  thus 
better  able  to  judge  of  its  weight.  And 
where  he  acts  only  on  the  proofs  already  in 
the  cause,  as  he  often  does,  he  may  afford 
important  aid  to  the  court  by  deducing  the 
material  facts  of  the  case  from  a  large  mass 
of  testimony,  and  enabling  counsel,  by 
means  of  exceptions  to  his  report,  to  make 
up  and  present  to  the  court  the  only  issues 
requiring  its  decision  in  the  cause. 

According  to  the  foregoing  principles,  I 
do  not  think  the  Circuit  court  erred  in 
referring  the  cause  to  one  of  its  commis- 
sioners, **to  ascertain  and  report  whether 
the  contract  for  the  purchase  of  the  real 
estate  in  the  bill  and  proceedings  mentioned, 
according  to  the  true  understanding  and 
agreement  of  the  parties  thereto,  was  to  be 
performed  in  Confederate  States  treasury 
notes,  and  was  entered  into  with  reference  to 
such  notes  as  a  standard  of  value ;  or  whether 
the  notes  given  by  the  complainant,  as 
alleged  in  the  bill  and  proceedings, for  the 
deferred  instalments  of  the  purchase  money 
of  said  real  estate  was  to  be  paid,  according 
to  the  true  understanding  and  agreement  of 
the  parties,  in  whatever  money  was  current 
at  the  time  the  said  deferred  instalments, 
respectively  matured,  and  became  due  and 
payable;"  nor  in  the  other  directions  given 
to  the  commissioner,  by  the  decree  of  the 
8th  of  February,  1869.  If  there  were  any 
such  error,  it  was  certainly  not  to  the  prej- 
udice of  the  appellant. 

2d.  That  **the  court  should  have  ordered 
an  issue  to  be  tried  before  a  jury." 

I  do  not  think  that  the  case  was  a  proper 
one  for  an  issue.     There  was  no  conflict  of 
testimony     in    the  case  when    it   was    re- 
ferred to  a  commissioner.     The  only 

394  ^testimony  then   taken,    was   that  of 
Goddin,  for  the  plaintiff,   and  that  of 

Shields  and  McCormick,  for  the  defendant. 
And,  even  after  the  depositions  of  the  two 
Ejrakers,  Meyer  and  Julius,  were  taken  by 
the  commissioner,  there  was  not  such  a 
conflict  in  the  testimony  as  to  make  an 
issue  necessary  or  proper.  Even  where 
there  is  a  conflict  of  evidence,  it  does  not 
necessarily  follow  that  there  must  be  an 
issue ;  but  the  court  may  decide  the  cause 
without  one,  if  its  conscience  is  satisfied. 
2  Rob.  Pr.  old  ed.  354,  and  cases  cited.  In 
the  case  of  a  bill,  contesting  the  validity  of 
a  will,  a  court  of  equity  is  bound  to  have 
the  issue  which  is  made  up  tried  by  a  jury. 
But,  in  other  cases,  the  court  will  determine, 
according  to  its  discretion,  whether  it  does 
or  does  not  want  the  assistance  of  a  jury. 
Id.  p.  352.  Of  course  the  court  must  exer- 
cise its  discretion  soundly.  The  court  may 
often,  at  its  election,  direct  an  issue,  or 
refer  a  question  to  a  commissioner.  There 
are  some  questionswhich  seem  more  properly 
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to  belong  to  a  jury,  if  indeed  they  do  not 
belong  exclusively  to  a  jury,  in  case  the 
conscience  of  the  court  is  not  satisfied ;  such, 
for  example,  are  questions  involving  fraud, 
or  the  genuineness  of  a  deed.  Id.  On  the 
other  hand,  there  are  questions  which  seem 
more  properly  to  belong  to  a  commissioner, 
although  they  may  be  made  the  subjects  of 
an  issue :  as,  for  instance,  a  question  as  to 
rents  and  profits  of  land  in  controversy  in 
a  suit  in  equity.  Id.  362;  Green,  J.,  in 
Kewman  v.  Chapman,  2  Rand.  93,  106. 

3d.  That  **it  was  error  to  render  a  decree 
in  favor  of  the  defendant  against  the  plain- 
tiff." 

It  is  a  general  rule  that   no  person   but  a 
plaintiff  can  entitle  himself  to  a  decree ;  but 
it  is   admitted   that  there  are  exceptions  to 
this  rule.     In   a  bill   in   equity   for  an   ac- 
count, both  parties  are  deemed  actors,  when 
the  cause  is  before  the  court   upon  its  mer- 
its ;   and,   if  a  balance   is   ultimately 
395      found  in  favor  of  the  defendant,  *he 
is  entitled  to  a  decree  for  such  balance 
against  the  plaintiff.     1  Story's   Eq.  {  522. 
A  plaintiff,  by  applying  to  a  court  of  equity 
for  an  account,  subjects  himself  to  a  decree 
for  any  balance  which    may  be  found  due 
from  him  to  the  defendant.  2  Rob. Pr. old  ed. 
p.  405.     This  is   not  the   only    exception  to 
the  rule ;  but  any   case,    falling  within   the 
same  principle,'  is    for  the  same  reason  an 
exception  to  it.     This  case  falls  within  the 
same  principle.     The   plaintiff  might  have 
filed  his  bill   solely  upon   the   gfround   that 
less  than  twenty  days  notice  of  the  sale,  as 
required  by  the  deed,  had  been  given  by  the 
trustee;    and  upon  the    admission    in   the 
answer  of  the  fact  of  such  defective  notice, 
a  sale  under  that  notice   would   have  t>een 
perpetually   enjoined.     Indeed,  if  that  had 
been  the  only  ffTound  of  the  plaintiff's  com- 
plaint, he  might  have  obtained  relief  with- 
out coming  into  court  for  it.     The  defective 
notice  was  no  doubt  given  by  inadvertence 
merely,  as  the  defendants  alleged;  and  the 
error  would,  therefore,  have  been   corrected 
on    request.     But    the  plaintiff  had    other 
grounds   of  complaint,    which  would  have 
carried  him  into  a  court  of  equity  to  stop  a 
sale  under  the  deed  of   trust,    if  there   had 
been  no   ground  of  objection  to   the  notice. 
He  charges  in  his  bill,  '*that  all   the   notes 
mentioned  in  the  said  deed  of  trust,  except 
the  last,  have  been   fully   paid  off  by  your 
orator,  and  he  is  now  ready  and  willing   to 
pay  off  the  said  last  note  at  the  rate  of  one 
dollar  in    legal  tender  notes  for   three    of 
Confederate  treasury  notes ;  the  contract  for 
the  purchase  of  the  said  real  estate,  accord- 
ing to  the    true  understanding   and  agree- 
ment of  the  parties,  was  to  be  performed  in 
Confederate  States  treasury  notes,  and  was 
entered  into  with  reference  to  such  notes  as 
a  standard  of  value ;  and  your  orator  is  ad- 
vised that,  by  the  law  of  the  land,  he  is  not 
required   to  pay  at  a  greater  rate  than   that 
above  mentioned."     And  he  prays,    ajnong 
other  things,    that   the    court   would 
396      compel  the  said  *Shields  to  accept  the 
sum  in  legal    tender  notes,   as   above 
proposed,  and  grant  such  other  and  further 


relief  as  the  case  might  require.  On  the 
other  hand,  the  defendant  Shields,  in  his 
answer,  '^denies  that  the  contract,  for  the 
purchase  of  said  real  estate,  according  to 
the  true  understanding  and  agreement  of 
the  parties,  was  to  be  performed  in  Confed- 
erate States  treasury  notes,  and  was  en- 
tered into  with  reference  to  such  notes  as  a 
standard  of  value.  On  the  contrary,"  he 
* 'charges  that  the  true  understanding  and 
agreement  of  the  parties  was,  expressly, 
that  the  said  notes  for  the  deferred  instal- 
ments of  purchase  money  were  to  be  paid 
in  the  money  current  at  the  time  the  said 
notes  respectively  matured. ' '  And  he  prays 
the  court  '*to  adjudicate  and  settle  the  ques- 
tions in  controversy  between"  the  parties, 
''as  he  is  advised  that  the  said  questions 
are  all  of  thenl  the  proper  subjects  of  equi- 
table jurisdiction  and  relief  in  such  a  case 
as  this."  To  this  answer  the  plaintiff 
replied  generally;  and  the  parties,  being 
thus  at  issue  upon  these  questions,  pro- 
ceeded to  take  evidence  to  sustain  their 
respective  views,  and  the  case  progressed  to 
a  final  decree,  which  turned  out  to  be  in 
favor  of  the  defendant.  He  is  entitled  to 
the  benefit  of  it,  as  he  would  have  been 
bound  by  it,  if  it  had  turned  out  to  be 
against  him.  Both  parties  invoked  the 
decision  of  the  court  upon  their  controversy, 
which  was  a  proper  subject  of  equitable 
jurisdiction,  properly  brought  before  the 
court,  and  both  ought  to  abide  the  result. 
'*The  court,"  it  is  said,  "had  no  authority 
to  render  any  decree,  except  to  perpetuate 
the  injunction,  or  dissolve  it  and  dismiss 
the  bill.  The  record  now  exhibits,"  it  is 
further  said,  "the  singular  case  of  a  bill 
dismissed,  with  costs,  which  put  the  case 
out  of  court,  and  yet  a  moneyed  decree  in 
favor  of  the  defendant,  with  no  bill  or 
petition  to  sustain  it." 

The  true  relative  position  of  the  par- 
397  ties  to  the  suit  *was  reversed  by  the 
manner  in  which  the  controversy 
arose.  The  defendant  was  the  creditor,  and 
was  in  substance  the  plaintiff;  while  the 
nominal  plaintiff  was  the  debtor,  and  was  in 
substance  the  defendant  in  the  suit.  The 
court,  having  adjudicated  the  controversy 
and  determined  that  the  plaintiff  owed  to 
the  defendant  a  certain  sum  of  money  and 
interest,  properly  rendered  a  personal  decree 
therefor,  notwithstanding  the  real  estate 
for  which  the  money  was  due  was  also 
liable  for  its  payment.  If  any  other  reason 
were  required  to  vindicate  the  propriety  of 
such  a  decree,  it  might  be  found  in  fact 
that  the  plaintiff  caused  the  property  to  be 
conveyed  to  his  wife,  who  may  therefore  be 
entitled  to  it  unless  the  sale  of  it  be  neces- 
sary to  satisfy  the  defendant's  demand,  in 
case  the  personal  decree  rendered  therefor 
should  prove  ineffectual  in  whole  or  in  part. 
If  it  could  be  said  in  this  case,  as  was  said 
in  Mettert's  adm'or  v.  Hagan,  18  Gratt. 
231,  that  according  to  the  strict  rules  of 
pleading,  a  cross  bill  was  neces^ry,  it 
might  at  least  as  well  be  said  here  as  there, 
that  the  answer  "may,  for  that  purpose,  be 
treated  as   a  cross  bill,   so  as  to   enable  the 
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cotirt  to  do  complete  justice  in  this  cause." 
The  dismission  of  the  bill  was  irregular. 
But  that  irregularity  can  easily  be  cured  by 
amending  the  decree. 

I  do  not  think  there  is  anything  in  the 
case  of  Medley  v.  Pannill's  adm'or,  1  Rob. 
R.  63,  cited  and  relied  on  by  the  learned 
counsel  of  the  appellants,  to  show  that  it 
was  error  to  render  a  decree  in  favor  of  the 
defendant  against  the  plaintiff  in  this  case, 
which  is  at  all  in  conflict  with  what  I  have 
said  on  the  subject.  The  decision  in  that 
case  was  founded  on  peculiar  circumstances 
which  are  set  forth  in  the  opinion  of  Judge 
Allen  therein,  and  do  not  exist  in  this 
case. 

4th.  That  **the  decree  is  erroneous,  in 
being  for  interest  upon,  the  whole  sum 

398  called   for  by   the  note,  a  *part  of  it 
being  interest,  and  therefore  not  bear- 
ing it,  such  interest  ^eing  compound." 

There  was  no  agreement  to  pay  compound 
interest.  The  interest  on  the  deferred  in- 
stalments for  the  time  they  had  to  run  was 
added  to  the  principal,  and  notes  taken  for 
the  aggregate  amounts  respectively.  Default 
having  been  ^  made  in  the  payment  of  the 
last  note,  the  whole  amount  of  it  properly 
bears  interest  from  the  day  it  became 
payable.  There  is  nothing  usurious  or 
illegal  in  this.  In  fact,  the  interest  in- 
cluded in  the  notes  is  a  part  of  the  purchase 
money  of  the  land,  and  in  effect   principal. 

5th.  That  **the  decree,  upon  the  testi- 
mony, should  have  been  in  favor  of  the 
plaintiff,  if  any  was  rendered  without  a 
jury." 

The  bill  alleges  that  **the  contract  for  the 
purchase  of  the  said  real  estate,  according 
to  the  true  understanding  and  agreement  of 
the  parties,  was  to  be  performed  in  Confed- 
erate States  treasury  notes,  and  was  entered 
into  with  reference  to  such  notes  as  a  stand- 
ard of  value."  The  answer  denies  this 
allegation  in  the  very  words  in  which  it  is 
made;  and  charges,  on  the  contrary,  **that 
the  true  understanding  and  agreement  of 
the  parties  was,  expressly,  that  the  said 
notes  for  the  deferred  instalments  of  pur- 
chase money  were  to  be  paid  in  the  money 
current  at  the  time  the  said  notes  respec- 
tively matured."  If  the  case  had  stood 
alone  upon  bill  and  answer  when  the  decree 
for  a  reference  was  made,  there  could  have 
been  no  doubt  of  the  defendant's  right  to  a 
decree,  according  to  his  version  of  the  con- 
tract. How  was  that  right  affected  by  the 
evidence  which  was  then  in  the  cause?  But 
three  witnesses  had  been  examined ;  one  of 
them,  Wellington  Goddin,  for  the  plaintiff, 
and  the  other  two,  McCormick,  and  Shields 
himself,  for  the  defendant.  Goddin  knew 
nothing  about   the  contract,  and  tes- 

399  tified  *chiefly   as  to  a   compromise  of 
the  third   note  before   it  became  due ; 

which  has  no  material  bearing  upon  the 
case.  But  being  asked  by  the  plaintiff 
*'When  sales  of  real  estate  were  made  dur- 
ing the  period  mentioned,"  which  was  from 
November  1,  1862,  to  April,  1865,  **unless 
it  was  expressly  understood  otherwise  be- 
tween   the   buyer  and   seller,  were  or  were 


not  the  deferred  payments  universally  un- 
derstood to  be  payable  in  Confederate 
treasury  notes?"  He  answered,  **No,  sir; 
according  to  my  experience,  during  that 
period,  if  the  terms  of  sale  required  cash. 
Confederate  treasury  notes  would  have  been 
received  in  payment,  because  such  funds 
were  current  in"  all  the  banks  of  this  city  at 
that  time.  If  the  terms  of  sale  were  partly 
cash  and  partly  on  credit,  the  credit  pay- 
ments were  to  be  discharged  in  such  funds 
as  the  said  banks  were  in  the  habit  of  re- 
ceiving at  the  time  of  the  maturity  of  such 
payments."  This  evidence  certainly  sup- 
ports the  view  taken  in  the  answer.  As  to 
the  two  witnesses  examined  for  the  defend- 
ant, McCormick  testified  that  he  urged  the 
plaintiff  to  buy  the  property,  if  possible, 
for  cash ;  if  not,  on  as  short  credit  as  pos- 
sible; and  that  the  plaintiff  accordingly 
offered  \o  pay  cash,  but  Shields  refused  to 
sell  the  property  for  cash.  The  reason  of 
the  witness  for  giving  this  advice  is  plainly 
apparent,  and  must  have  been  known  to  the 
plaintiff.  Witness  says  he  told  ''him,  at 
the  same  time,  that  the  war  would  be  over 
in  perhaps  less  than  two  years,  and  Mr. 
Shields,  after  the  war,  would  have  as  much 
interest  in  the  property  as  it  would  then  be 
worth."  The  defendant,  Shields,  testified 
to  the  facts  stated  in  his  answer.  He  said 
that  some  few  months  before  he  sold  the 
property  to  the  plaintiff,  Mr.  I^tchenstein 
offered  him  $14,000  cash  for  it,  but  he  would 
not  sell  for  cash.  He  had  also  an  offer  tcom 
Mr.  Jacobs  to  purchase  for  cash,  but  per- 
emptorily   told  him  he   would   not  sell  for 

cash.  His  reason  for  not  selling  for 
400      cash  was,  because  money  was  *depre- 

ciating  every  day,  and  he  expected 
that  in  a  year  or  so,  at  most,  he  would  get 
a  better  currency.  He  said  that  the  plain- 
tiff offered  to  purchase  from  him  for  cash, 
and  was  very  anxious  for  him  to  take  it; 
but  he  refused,  for  the  reason  before  men- 
tioned. Being  asked,  ''Did  you  assign  any 
reason  to  Mr.  Kraker  for  declining  to  take 
cash,  and  if  so,  what  reason?"  his  answer 
was:  "I  think  I  told  Mr.  Kraker — ^am  pretty 
certain  of  it — it  is  a  long  time  since — that 
I  wouldn't  sell  for  cash,  because  I  thought 
that  in  a  year  or  two  the  currency  would  be 
better.  If  he  chose  to  take  it  at  that  risk 
he  could  do  so.  I  wasn't  anxious  to  sell 
the  property."  This  testimony  in  behalf 
of  the  defendant  also  strongly  sustains  his 
answer;  and  the  Circuit  court,  in  that  state 
of  the  case,  would  have  been  well  warranted 
in  rendering  a  decree  against  the  plaintiff 
for  the  amount  of  the  last  note  and  interest, 
payable  in  the  currency  which  existed  at 
the  time  of  its  maturity.  But,  instead  of 
that,  the  court  referred  the  case  to  a  com- 
missioner ;  which  could  only  have  been  done 
for  the  benefit,  if  not  at  the  instance,  of  the 
plaintiff.  Certainly,  that  decree  was  not  to 
the  prejudice  of  the  plaintiff;  though  I  do 
not  mean  to  say  that,  under  the  circum- 
stances of  the  case,  it  was  not  a  proper 
decree. 

The  commissioner  made  a  report  sustain- 
ing the  defendant's  claim;  to  which  report 
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the  plaintiff  excepted,  and  the  report  and 
exceptions  were  recommitted  to  the  com- 
missioner with  directions  to  report  the  rea- 
sons for  his  conclusions,  and  to  take  any 
additional  evidence  that  mi^ht  be  offered 
by  either  party.  The  commissioner  made 
another  report  under  that  order,  giving*  his 
reason8,re-affirming  his  former  conclusions, 
and  returning  with  his  report  two  deposi- 
tions taken  before  him  in  behalf  of  the 
plaintiff,  to  wit,  the  depositions  of  the 
plaintiff  himself,  Meyer  Kraker,  and  of  his 
brother  Julius.  These  depositions  do  not 
materially  vary  the  case.     The  plain- 

401  tiff  testified  that  there  was  *no  under- 
standing about  the  kind  of  money  in 

which  the  payments  were  to  be  made,  except 
what  was  in  the  contract.  And  that  when 
he  was  negotiating  with  Mr.  Shields  for  the 
purchase  of  the  property  he  did  not  offer  to 
pay  him  in  cash  for  it  in  Confederate 
money;  though  he  admitted  that  Mr.  Mc- 
Cormick  advised  him  if  possible,  to  buy  the 
property  for  cash,  and  told  him  it  would  be 
a  great  thing  for  him  to  pay  for  it  in  cash. 
We  have  seen  that  both  McCormick  and 
Shields  testified  that  the  plaintiff  did  offer 
to  pay  cash  for  the  property.  But,  however 
that  may  be,  I  think  the  decree  which  has 
been  rendered  against  him  is  plainly  right. 
The  sale  was  made  in  November,  1862,  at  a 
time  when  Confederate  money  had  already 
depreciated  to  two  and  a  half  for  one,  com- 
pared with  gold,  and  was  rapidly  depreci- 
ating in  value.  The  property  was  sold  for 
$14,Sx),  of  which  the  sum  of  $4,500  was  paid 
in  cash  in  Confederate  notes,  and  for  the 
balance,  $10,000,  with  interest  from  the 
date,  negotiable  notes  were  given,  payable 
at  one,  two,  three  and  four  years  after  date. 
It  was  evident,  from  these  long  credits, 
that  Shields  expected  that  before  thy  would 
all  mature  there  would  be  a  better  currency, 
and  intended  that  the  notes  should  be  pay- 
able in  the  money  current  at  the  time  they 
respectively  matured.  And  it  is  certain  the 
plaintiff  knew  that  such  was  the  expectation 
and  intention  of  Shields,  ^or  the  plaintiff 
admits  that  McCormick  advised  him  to  buy 
the  property,  if  possible,  for  cash,  and  told 
him  it  would  be  a  great  thing  for  him  to 
pay  for  it  in  cash.  How  could  it  be  so  ex- 
cept that  by  paying  cash  for  the  property 
he  would  avoid  the  risk  of  loss  from  an 
improvement  in  the  currency  before  the 
notes,  or  some  of  them,  would  mature? 
Probably  no  man  in  the  South,  in  Novem- 
ber, 1862,  expected  the  war  to  last  four 
years  longer.  Most  persons  expected  it  to 
end  in  a  much  shorter  time,  perhaps  in  one 
or   two  years,    and  all,  no  doubt,  be- 

402  lieved  *that  however   the  war   might 
terminate  it   would  be  followed   by  a 

better  currency.  The  parties,  in  their  con- 
tract, therefore,  speculated  upon  the  dura- 
tion of  the  war  and  change  of  the  currency. 
It  turned  out  that  the  war  lasted  until  April, 
1865;  longer,  no  doubt,  than  either  party 
expected ;  and  that  Confederate  money  con- 
tinued to  be  the  currency  of  the  country  until 
the  end  of  the  war,  although  it  rapidly  depre- 


ciated in  value  all  the  time.  Besides  the 
cash  payment  of  $4,500,  which  was  made  in 
Confederate  money,  the  first  two  deferred 
instalments  matured  during  the  war,  and 
were  also  paid  in  Confederate  money,  then, 
and  especially  when  the  second  note  became 
due  on  the  21st  of  November,  1864,  reduced 
to  a  very  low  ebb.  The  last  two  notes,  the 
third  and  fourth,  matured  after  the  war,  in 
November,  1865  and  1866.  The  third  was 
compromised  and  settled  more  than  four 
months  before  it  became  due,  by  the  pay- 
ment of  $2,000  dollars  in  gfreenbacks, 
though  the  nominal  amount  of  the  note 
was  $2,950.  The  fourth  now  only  remains 
due,  and  is  the  subject  of  controversy  in  this 
suit.  I  think  the  plaintiff  is  bound  to  pay 
the  amount  of  it,  with  interest  from  the 
time  of  its  maturity,  in  the  money  which 
was  current  at  that  time,  according  to  the 
decree  of  the  Circuit  court.  It  was  argued 
that  if  an  improvement  of  currency  was 
contemplated  by  the  parties,  it  was  of  Con- 
federate currency,  and  that  it  could  not 
have  been  expected  or  intended  that  pay- 
ment should  be  made  in  Federal  currency. 
No  doubt  these  parties  believed,  as  did  most 
people  in  the  Confederate  States,  that  the 
war  would  terminate  favorably  to  them, 
and,  therefore,  that  any  improvement 
which  might  take  place  in  the  currency 
would  probably  be  of  Confederate  currency. 
But  they  also  knew  that  the  war  might  ter- 
minate otherwise;  and,  however  it  might 
terminate,  it  must  have  been  intended  by 
the  parties,  as  is  certainly  right  and  proper, 
that  the  vendor  should  be  paid 
403  *for  his  property  by  the  vendee  who 
enjoys  it.  The  terms  of  the  contract, 
the  justice  of  the  case  and  the  presumed 
intention  of  the  parties  alike,  apply  to 
currency  existing  at  the  time  of  the  matur- 
ity of  the  notes,  whether  it  was  Confeder- 
ate or  Federal.  On  this  subject  see  what 
is  said  by  this  court  in  Boulware  v.  New- 
ton, 18  Gratt.  708. 

Upon  the  whole,  I  think  there  is  no  error 
in  the  decree  of  the  Circuit  court  to  the 
prejudice  of  the  appellant.  But  I  think 
there  are  two  defects  in  the  decree  which 
ought  to  be  corrected,  and  which  may  be 
corrected  by  an  amendment.  In  the  first 
place,  the  bill  ought  not  to  have  been  dis- 
missed, and  so  much  of  the  decree  as  dis- 
misses it  ought  to  be  set  aside.  In  the 
second  place,  the  decree  ought  to  be  so 
amended  as  to  reserve  liberty  to  the  defend- 
ant Shields,  in  case  the  decree  rendered  in 
his  favor  against  the  plaintiff  personally 
should  prove  ineffectual  in  whole  or  in  part, 
to  apply  ^o  the  court,  by  petition  or  motion 
in  this  cause,  for  further  relief  by  a  sale  of 
the  property  for  the  satisfaction  of  the  said 
decree,  or  so  much  thereof  as  may  remain 
unpaid.  I  am  therefore  for  affirming  the 
decree,  when  so  amended,  with  damages 
and  costs. 

The  other  judges  concurred  in  the  opin- 
ion of  Moncure,  P. 

Decree  amended  and  affirmed. 
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404  *Ccmmonwealth  v.  Chalkley. 

March  Term.  1871,  Riclimoiid. 
Liability  of  Pretent  State  Oovenment  for  Contracts 
of  Richmond  Qovernnient.*— N.  was  elected  store- 
keeper of  the  penitentiary  prior  to  1801.  for  a  term 
commencing  on  the  1st  of  January,  1861,  and  to 
continue  for  two  years.  In  the  last  of  the  year 
1861.  and  the  first  of  the  year  1882.  he.  as  such  store- 
keeper, purchased  of  C.  leather  and  findings,  to  be 
manufactured  by  the  convicts  in  the  penitentiary 
—both  N.  and  C.  recoffuizluff  the  authority  of  the 
Richmond  ffovemment.  C.  not  havinff  been  able 
to  obtain  payment  of  his  debt  from  the  Richmond 
authorities,  he.  in  December,  I860,  instituted  pro- 
ceedings to  recover  the  amount  due  him  from  the 
present  government  of  Virginia.  Hsld:  He  has 
no  claim,  either  in  law  or  equity,  upon  the  present 
government,  for  its  payment 

This  was  an  appeal  by  O.  H.  Chalkley 
from  the  refusal  of  the  auditor  of  public 
accounts  to  pay  a  claim  presented  by  Chalk- 
ley against  the  State  for  leather  and  find- 
ings, furnished  by  him  to  the  penitentiary, 
from  November  4th,  1861,  to  February  25th, 
1862,  amounting  to  $6,750  08.  There  was 
no  doubt  that  the  articles  were  furnished  to 
the  penitentiary  by  Chalkley.  At  the  time, 
Robert  M.  Nimmo  was  the  storekeeper  of 
the  penitentiary,  under  an  election  by  the 
General  Assembly,  his  term  having  com- 
menced on  the  1st  of  January,  1861,  and 
continuing  for  two  years;  but  he  did  not 
take  the  oath  prescribed  by  the  Wheeling 
government.  It  was  his  duty  to  purchase 
the  articles  used  in  manufacture  at  the  in- 
stitution, upon  the  order  of  the  board  of 
directors ;  and  though  the  record  does  not 
shew  that  he  purchased  these  goods,  or 
that  the  directors  either  ordered  the  pur- 
chases, or  approved  them  afterwards,  yet 
there  was  no  reason  to  doubt  either 
fact. 

405  •Nimmo  having  gotten   into  pecu- 
niary  difficulties,    the    amount    due 

upon  the  account,  though  applied  for  by 
Chalkley  during  the  war,  was  not  paid ; 
and  in  the  session  of  1864-65,  he  petitioned 
the  General  Assembly  for  its  payment,  and 
a  bill  was  reported  to  the  House  of  Dele- 
gates for  the  purpose,  but,  owing  to  the 
press  of  more  important  matters,  was  not 
acted  on. 

The  auditor,  in  his  answer  to  the  petition, 
relies  upon  the  provision  of  the  constitution, 
article  4,  {  27,  which  declares  that  the  Gen- 
eral Assembly  **shall  not  provide  for  the 
payment  of  any  debt  or  obligation  created, 
in  the  name  of  the  State  of  Virginia,  by 
the  usurped  and  pretended  authorities  at 
Richmond:"  And  he  insisted  that  Nimmo, 
not  having  taken  the  oath  prescribed  by 
the  Wheeling  government,  his  office  of 
storekeeper  of  the  penitentiary  was  vacated, 
and  he  had,  therefore,  no  authority  to  pur- 
chase the  articles. 

Upon  the  hearing,  the  parties  dispensed 
with  a  jury,  and  submitted  the  case  to  the 
court ;    and  the   court   rendered  a  judgment 

*See  foot-noU  to  De  Rothschilds  v.  The  Auditor.  22 
Oratt.  41. 


for  the  sum  of  $5,4%  65,  the  value  in  gold 
of  Confederate  money  at  the  time  of  the 
sales.  The  Attorney-General  thereupon 
excepted  to  the  opinion  of  the  court;  and 
applied  to  a  judge  of  this  court  for  a  super- 
sedeas, which  was  awarded. 

I 

The   Attorney -Greneral,  for   the  Common- 
wealth. 
J.  Alfred  Jones,  for  the  appellee. 

JONES,  J.  To  entitle  the  defendant  in 
error  to  recover  in  this  case,  it  was  incum- 
bent on  him  to  establish  that  his  claim 
rests  upon  a  ''legal  ground;"  in  other 
words,  that  it  could  be  sustained  upon  prin- 
ciples of  law  or  equity.  Code,  ch.  45,  i  12, 
ch.  46,  {{  1-3.  The  question  before  us  is, 
therefore,  a  legal  one  purely;  beyond  that 
view  of  the  case  we  cannot  go.  We  have 
nothing  to  do  with  any  consideration  of 
justice,   policy  or  good   faith,    which 

406  might  appeal  to   the  Legislature,  *if 
any  such  consideration  exists,  except 

so  far  as  they  may  bear  on  the  legal  ques- 
tion. 

The  claim  in  this  case  is  for  the  price  of 
leather  and  findings  furnished  to  the  pen- 
itentiary from  November,  1861,  to  Febru- 
ary, 1862,  for  the  durpose  of  carrying  on  its 
manufactories.  It  is  not  disputed  that  they 
were  proper  and  necessax^  supplies.  During 
that  period  the  State  of  Virginia  was  one 
of  the  States  associated  under  the  name  of 
the  Confederate  States. 

The  government  of  Virginia,  at  Rich- 
mond, had  the  possession  and  control  of 
the  penitentiary,  supplied  it  with  mate- 
rials, sold  and  appropriated  the  proceeds  of 
the  goods  manufactured  there.  Robert  M. 
Nimmo  was  then  acting  as  the  general 
agent  and  storekeeper  of  the  penitentiary, 
having  been  elected  before  the  secession  of 
the  State,  for  a  term  of  two  years  from 
January,  1,  1861 ;  and  having  continued  to 
hold  the  office  and  perform  its  duties  after 
secession  as  before.  It  is  the  duty  of  the 
general  agent,  ''on  the  requisition  of  the 
board"  of  directors,  to  purchase  all  mate- 
rials and  other  things  required  for  work 
done  in  the  penitentiary.  Code,  ch.  213,  {  55. 
It  does  not  appear  in  this  case,by  any  express 
proof,  that  there  was  any  requisition  of  the 
board  for  the  purchase  of  the  articles  which 
are  the  subject  of  this  claim,  nor  that  there 
was  any  general  requisition  that  would 
cover  such  purchases,  nor  that  the  purchase 
of  them  was  subsequently  ratified  by  the 
board.  It  does  not  even  appear,  by  any 
express  proof,  that  they  were  purchased  by 
the  general  agent.  The  answer  of  the  audi- 
tor, however,  does  not  deny  that  they  were 
purchased  by  Nimmo,  acting  as  general 
agent,  and  on  the  requisition  of  the  board. 
And  I  think  it  may  be  fairly  inferred,  from 
all  the  evidence,  that  the  purchases  were 
made  by  Nimmo,  as  general  agent,  and  that 
they  were  made  on  a  requisition  of  the 
board  given  beforehand,  or  were  ratified 
afterwards;  which  would  have  the  same 
effect     as     a     previous     requisition. 

407  *The  question   is,    whether   the  pur- 
chases, so  made,  impose  a  legal  claim 
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upon   the   Commonwealth,    which    can   be 
sustained  by  the  court. 

It  must  be  conceded,  that  Chalkley,  when 
he  sold  these  goods,  looked  to  the  Richmond 
State  government,  and  to  that  alone,  for 
payment.  He  must  be  presumed  to  have 
known  of  the  existence  of  that  government ; 
that  it  was  exercising  supreme  and  exclu- 
sive control  in  this  part  of  the  State ;  that 
it  had  exclusive  management  and  control  of 
the  penitentiary,  furnished  its  supplies  and 
appropriated  its  work;  and  that  Nimmo, 
however  and  whenever  he  was  appointed 
general  agent,  was  then  acting  as  such 
under  the  authority,  direction  and  control 
of  that  government ;  in  short,  that  he  was 
acting  as  an  officer  of  that  government. 
It  may  fairly  be  inferred,  that  Chalkley 
recognized  that  government  as  a  lawful 
government,  because  it  appears  that  he 
was,  what  the  witness  calls,  **a  good 
Southern  man."  He,  no  doubt,  believed 
that  that  government  would  survive  the 
efforts  to  overthrow  it.  Why,  then,  should 
he  not  be  willing  to  sell  goods  to  it  upon 
its  credit  alone?  That  he  sold  the  goods 
on  the  credit  of  that  government  alone, 
further  appears  from  the  fact  that  he  was 
willing  to  accept  Confederate  mone^  in 
payment  in  1865,  when  it  had  depreciated 
to  not  more  than  one-twentieth,  or  per- 
haps one-fortieth,  of  its  value,  at  the 
time  he  was  entitled  to  receive  it,  un- 
der his  contract.  That  he  reposed  con- 
fidence in  the  credit  of  that  government, 
or  in  its  ability  to  bind  the  State  by  its 
contract,  is  shown  by  the  fact  that  he  con- 
tinued to  sell  to  it  as  before,  notwithstand- 
ing the  non-payment  of  the  present  claim, 
and  from  the  other  fact  that  he  sold  to  the 
penitentiary  cheaper  than  to  other  manu- 
facturers, because  he  ^'considered  the  State 
(meaning,  of  course,  as  it  might  be  bound 
by  the  Richmond  government)  safer  than 
individual  credit." 

We    must    now   enquire    what    that 
408      government  was,  *and   what  was  its 
legal   relation   to   the    people  of    the 
State— to  the  State  itself. 

I  shall  not  go  into  a  discussion  of  the 
right  of  a  State  to  secede  from  the  Union 
in  1860  and  1861,  or  of  the  effects  resulting 
from  its  exercise,  or  attempted  exercise. 
It  was  understood,  in  the  States  which 
seceded,  to  be  nothing  more  than  a  with- 
drawal from  all  connection  with  the  other 
States,  under  the  constitution ;  not  the  cre- 
ation of  a  new  State;  the  original  State 
retaining  its  integrity  and  identity.  In 
Virginia,  the  officers  of  government  con- 
tinued ;  there  were  no  new  elections  in  con- 
sequence of  secession.  In  June,  1861,  the 
''restored  government,"  as  it  was  called, 
was  established  at  Wheeling,  and  claimed 
jurisdiction,  as  did  the  Richmond  govern- 
ment, over  the  whole  territory  of  the  State. 
After  the  establishment  of  the  restored 
government,  each  of  these  conflicting  gov- 
ernments became  unable  to  render  its  juris- 
diction practical  and  effectual,  as  to  a  large 
part  of  the  territory  of  the  State.  The 
actual      jurisdiction     became     practically 


divided  between  them — the  Richmond  gov- 
ernment exercising  exclusive  jurisdiction 
over  about  two- thirds  of  the  State,  and  the 
restored  government  exercising  jurisdiction 
over  the  other  third. 

I  need  not  follow  up  the  history  of  these 
conflicting  governments,  or  discuss  their 
respective  claims,  upon  principles  of  public 
and  constitutional  law,  to  be  considered  the 
true  and  lawful  government  of  the  State. 
It  has  been  held  by  the  Supreme  court,  that 
when  there  are  two  governments  in  a  State, 
each  claiming  to  be  the  lawful  government, 
the  question  which  of  them  is  really  the 
lawful  one,  is  not  a  judicial  question,  but 
a  political  one,  to  be  determined  by  the 
political  authorities  of  the  United  States. 
Luther  V.  Borden,  7  How.  U.  S.  R.  1. 

Now,  whatever  opinion  we,  or  any  other 

citizen,  may  entertain  upon  the    respective 

claims    of     these    two   governments, 

409  *upon  principles  of  law,  of  reason  or 
justice,  all  must  agree  that  the  opin- 
ion of  the  authorities  of  the  United  States 
has  been  unmistakably  expressed.  The 
conqueror,  as  might  have  been  expected, 
has  resolved  the  question  in  favor  of  his 
ally  in  the  conflict,  and  against  his  enemy. 
This  question  was  fully  discussed  by  Chief 
Justice  Chase  in  Caesar  Griffin's  case,  8  Am. 
I«aw  Register,  N.  S.,  358;  and  he  accord- 
ingly held  that  the  restored  government  was 
the  lawful  government  of  Virginia. 

The  present  constitution  of  the  State  rec- 
ognizes the  restored  as  having  been  the 
lawful  government,  and  denounces  the 
authorities  which  carried  on  a  government 
at  Richmond  during  the  war  as  "usurped 
and  pretended  authorities."  This  constitu- 
tion was  adopted  by  the  people  at  the  polls. 
Whether  the  people  adopted  it  willingly  and 
because  they  approved  it,  or  only  adopted  it 
as  the  best  alternative  within  their  reach, 
is  a  matter  of  no  consequence — the  consti- 
tution is  equally  obligatory  in  either  case. 
Sitting  here  under  the  authority  of  that 
constitution,  and  exercising  only  the  juris- 
diction it  confers  upon  us,  directly  or 
indirectly,  we  are  not  at  liberty  to  disregard 
its  provisions,  or  the  principles  on  which 
it  evidently  rests.  Whatever  we  might 
have  thought  about  it,  as  an  original  ques- 
tion, if  it  was  our  province  to  decide  it  as 
such,  we  are  not  at  liberty  now,  in  the  cir- 
cumstances in  which  we  are  placed,  to  hold 
judicially,  in  opposition  to  the  constitution, 
that  to  have  been  the  lawful  government 
which  the  constitution  has  declared  to  have 
been  unlawful.  The  most  that  would  be  con- 
ceded by  the  F'ederal  authorities,  and  the 
most  that  can  be  maintained  upon  the  prin- 
ciples of  the  present  constitution,  is,  that 
the  Richmond  government  was  a  de  facto 
government.  That  is  all  that  the  Supreme 
court  has  conceded  to  the  governments  of 
seceded  States,  which  had  complete  and 
exclusive  control  of  the   whole   terri- 

410  tory,    *with     no    other     government 
asserting  a  conflicting  claim.     Texas 

V.  White,  7  Wall.  U.  S.  R.  700;  Thorington 
V.  Smith,  8  lb.  1. 
The  constitution  of  the   States   provides 
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that  "no  appropriation  shall  ever  be  made 
for  the  payment  of  any  debt  or  obligation 
created  in  the  name  of  the  State  of  Vir- 
ginia, by  the  usurped  and  pretended  author- 
ities assembled  at  Richmond  during  the 
late  war."  This  provision  makes  no  refer- 
ence to  the  character  or  consideration  of  the 
debt,  further  than  to  describe  it  as  a  debt 
"created  in  the  name  of  the  State  of  Vir- 
ginia, by  the  authorities  at  Richmond." 
The  evident  meaning  is,  that  every  such 
debt  or  obligation  is  void  on  principle,  in- 
dependent of  this  provision,  and  that  the 
I/egislature  shall  never  treat  any  such  debt 
or  obligation  as  valid,  by  providing  for  its 
payment.  And  the  convention  seems  to 
have  treated  such  debts  and  obligations  as 
invalid,  because  they  considered  the  Rich- 
mond government  as  having  no  lawful  au- 
thority to  bind  the  State  by  any  contract. 
This  provision  of  the  constitution,  though  in 
terms  a  restraint  upon  the  Legislature  only, 
is  virtually  a  restraint  upon  the  courts  like- 
wise. 

It  was  contended  at  the  bar,  that  notwith- 
standing the  general  and  comprehensive 
terms  of  this  provision,  it  could  not  have 
been  designed  to  prohibit  the  payment  of 
such  a  debt  as  that  claimed  in  this  case. 
The  support  of  the  penitentiary,  it  was  said, 
was  imposed  upon  the  State  by  laws 
passed  long  before  secession,  and  never  re- 
pealed; and  the  restraint  and  punishment 
of  offenders  were  necessary  to  the  protec- 
tion of  society.  And  reference  was  made 
at  the  bar,  and  in  the  opinion  of  the  Cir- 
cuit court,  to  a  report  made  by  the  majority 
of  the  committee  for  courts  of  justice,  in 
the  house  of  delegates  of  1865-*6,  in  refer- 
ence to  the  right  of  the  Legislature,  under 
the  constitutional  provision  above  quoted, 
to  provide  for   the   payment  of  claims  for 

bread  and  other  necessary  supplies  for 
411      the    inmates     of     the    ^penitentiary 

during  the  war,  and  for  which  the 
claimants  alleged  that,  after  the  exercise 
of  due  diligence,  they  had  been  unable  to 
obtain  payment  from  the  Richmond  author- 
ities. I  do  not  propose  to  express  any 
opinion  upon  the  soundness  of  the  views 
presented  in  that  report,  or  in  the  counter 
report  of  the  minority;  for  the  question 
then  before  the  Legislature  was  not  the 
same  as  that  now  before  this  court.  The 
Legislature,  if  not  restrained  by  the  con- 
stitution, might  choose  to  recognize  an  ob- 
ligation founded  on  considerations  of 
justice,  polic3%  or  good  faith,  when  it 
might  not  think  there  was  any  obligation 
in  point  of  law.  This  court,  before  it  can 
sustain  a  claim  rejected  by  the  debtor, 
must  iind  a  ground  of  legal  obligation. 
The  majority  of  the  committee  held  that  the 
claims  under  its  consideration,  being 
founded  on  long-established  laws,  never 
repealed  by  the  restored  government,  and 
essential  to  the  preservation  of  civil  soci- 
ety ;  being  what  they  called  debts  of  the 
people ;  not  debts  of  the  government ;  not 
arising  originally  out  of  the  action  of  the 
"usurped"  authorities,  and  not  burdens 
thrown  upon  the  people  of  the  State  in  con- 1 


sequence  of  secession,  over  and  above  what 
they  must  have  borne  had  there  been  no 
secession;  but  being  such  only  as  they 
must  have  borne  under  any  circumstances, 
could  not  properly  be  regarded  as  debts  or 
obligations  '  'created  by  the  usurped  author- 
ities." Upon  that  ground,  among  others, 
the  majority  of  the  committee  expressed  the 
opinion  that  the  payment  of  these  claims 
was  not  inhibited.  But  these  views,  if  we 
should  hold  them  to  be  sound,  will  not  help 
us,  unless  we  can  hold  that  there  is  some 
ground  of  legal  obligation  upon  the  State. 
Chalkley  cannot  sustain  his  claim  upon 
the  ground  of  his  contract  with  the  Rich- 
mond authorities,  proprio  vigore,  for  we 
must  hold  that  they  had  no  right  to  make  a 
contract  that  could,  as  such,  impose 

412  a  legal  obligation  *on  the  State.     It  is 
insisted,  however,  1st,  that  there  was 

no  contract  with  the  Richmond  authorities, 
so  called,  but  that  the  contract  was  made 
with  Nimmo,  an  officer  appointed  by  the 
lawful  government,  before  secession,  and 
never  removed  by  the  restored  government; 
and  2d,  that  Chalkley  does  not  seek  to 
recover  on  the  basis  of  the  express  contract, 
if  it  should  be  held  that  it  was  made  with 
the  Richmond  authorities,  but  upon  an  im- 
plied obligation,  arising  out  of  the  duty  of 
the  State  to  maintain  the  penitentiary. 
Let  us  consider  those  grounds. 

1.  While  it  is  true  that  Nimmo  was  ap- 
pointed by  the  lawful  government  t>efore 
secession,  and  while  the  counsel  is  probably 
right  in  saying  that  he  was  not  removed 
from  his  ofifice  by  force  of  any  ordinance  or 
statute  of  the  restored  government,  I  cannot 
hold  that  he  is  to  be  regarded  as  acting 
under  the  authority  of  the  restored  govern- 
ment, or  as  possessing  any  authority  from 
that  government,  while  he  was  daily  acting 
in  the  service  of  the  Richmond  government, 
and  recognizing  its  authority.  The  Rich- 
mond government  was  hostile  to  the 
restored  government.  The  two  positions 
were,  therefore,  incompatible.  When 
Nimmo  recognized  the  authority  of  the 
Richmond  government  and  continued  in  its 
service,  he  must  be  regarded  as  repudiat- 
ing and  turning  his  back  upon  the  restored 
government.  When  he  thus  repudiated  and 
turned  his  back  upon  the  restored  govern- 
ment he  abdicated  his  ofifice  under  that  gov- 
ernment, if  he  was  ever  entitled  to  hold  it 
under  that  government,  and  virtually 
resigned  it.  The  suggestion  that  an 
officer  of  the  Richmond  government  was,  at 
the  same  time,  an  ofificer  of  the  restored 
government,  would  have  shocked  the  com- 
mon understanding  of  that  day ;  and  any 
ofificer  who  would  have  asserted  such  a  pre- 
tension would,  without  doubt,  have  t^en 
thrust  from  his  ofifice,  with  the  least  pos- 
sible ceremony. 

413  *2,  Chalkley  must  avail   himself  of 
the  alleged  obligation  of  the    restored 

government  to  provide  for  the  penitentiary, 
it  at  all,  either  on  the  principles  applicable 
to  the  action  of  assumpsit  upon  what 
the  laws  call  an  implied  contract,  or  on  the 
equitable    doctrine    of    substitution.     The 
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case  was  put  bj  the  Circuit  court  on  both 
grounds.  And  first  as  to  the  principles  of 
assumpsit. 

I  have  already  said  that  Chalkley  made 
an  express  contract  with  the  Richmond  gov- 
ernment, upon  whose  credit  alone  he  relied, 
at  that  time,  for  the  payment  of  his  debt. 
The  precise  question  to  be  now  considered 
is,  whether  the  law  will  imply  another  con- 
tract on  the  part  of  the  restored  govern- 
ment, or  on  the  State  represented  by  it,  for 
the  payment  of  this  debt. 

If  this  debt  to  Chalkley  can  be  considered 
as  a  debt  ** created"  by  the  Richmond  gov- 
ernment, within  the  meaning  of  the  consti- 
tution, it  might  be  contended,  with  great 
force,  that  the  provision  of  the  constitution 
referred  to  imposes  a  restraint  upon  the 
court  as  well  as  upon  the  Legislature,  and 
that  it  would  be  an  evasion  of  the  constitu- 
tion thus  indirectly  to  give  substantial 
effect  to  an  invalid  and  reprobated  con- 
tract. But  I  do  not  propose  to  consider 
these  questions. 

A  conclusive  reason  why  the  law  will  not 
imply  an  assumpsit  to  pay  Chalkley* s  debt, 
by  the  State,  or  by  the  restored  govern- 
ment, is,  that  the  sales  upon  which  his 
claim  is  based  were  made  to  the  Richmond 
government,  exclusively  upon  the  credit  of 
that  government.  The  principles  appli- 
cable to  this  case,  putting  it  in  the  strongest 
light  for  Chalkley,  may  be  illustrated  by 
reference  to  the  case  of  husband  and  wife. 
When  a  wife  is  living  with  her  husband, 
he  is  bound  to  provide  her  with  necessaries, 
and  a  person  who  provides  them  for  her 
may  sue  him  for  the  price.  So,  if  a  hus- 
band turns  his  wife  out  of  his  house,  and 
refuses  to  provide  for  her,  a  person  who 
supplies  her  with  necessaries  may 
414  *sue  the  husband  for  the  price,  upon 
an  assumpsit  implied  from  his  obli- 
gation to  provide  for  her.  But  if,  in  either 
case,  the  goods  are  not  furnished  upon  the 
credit  of  the  husband,  but  upon  the  credit 
of  another  person,  the  husband  cannot  be 
h^ld  liable.  This  is  so  when  the  goods  are 
sold  upon  the  credit  of  the  wife  only,  and 
although  she  is  living  with  her  husband, 
and  so  he  is  undoubtedly  bound  to  provide 
for  her.  The  person  who  supplies  the  arti- 
cles, may,  if  he  chooses,  rely  upon  the 
credit  of  the  husband  and  the  duty  which 
the  law  casts  upon  him  to  provide  for  his 
wife,  or,  if  he  chooses,  he  may  rely  'upon 
the  agreement  and  the  credit  of  some  other 
person,  whom  he  prefers  to  trust,  even 
though  that  person  be  a  married  woman. 
When  he  has  fairly,  and  with  a  knowledge 
of  the  facts,  chosen  his  debtor,  the  law  will 
not  allow  him  to  change  his  contract.  He 
cannot  *^ repudiate  his  choice  and  choose 
again."  Metcalf  v.  Shaw,  3  Camp.  R.  22; 
Bentley  v.  Griffin,  S  Taunt.  R.  356,  (1  Eng. 
C.  L.  R.  131) ;  Stammers  v.  Macomb,  2 
Wend.  R.  454.  So  if,  at  the  time  of  a  sale, 
the  seller  knows  that  the  person  with  whom 
he  is  dealing  is  an  agent,  and  that  he  is 
acting  within  the  scope  of  his  authority  so 
as  to  bind  his  principal,  and  notwithstand- 
ing this  knowledge,  he  chooses  to  make  the 


agent  his  debtor,  and  looks  to  him  alone 
for  payment,  he  cannot,  after  the  failure  of 
the  agent,  turn  round  and  charge  the  prin- 
cipal; having  made  his  election  when  he 
had  the  power  to  choose  between  the  one 
and  the  other.  Addison  v.  Gandapeqin,  4 
Taunt.  R.  574;  Paterson  v.  Gandapeqin,  IS 
East.  R.  62;  Paige  v.  Stone,  10  Mete.  R. 
160. 

Now,  as  much  as  could  be  claimed  in  be- 
half of  Chalkley,  would  be,  that  the  obliga- 
tion of  the  State,  represented  by  the  restored 
government,  to  provide  for  the  support  of 
the  penitentiary,  should  be  placed  upon  as 
high  ground  as  the  obligation  of  a  husband 
to   support  his  wife;  and  that  a  per-* 

415  son  furnishing  supplies  *for  the  pen-* 
itentiary  should  have  the  same  rights 

as  a  person  furnishing  supplies  for  a  wife. 
If  that  were  conceded,  it  would  not  help 
Chalkley,  because  he  did  not  furnish  the 
articles  sold  by  him  upon  the  credit  of  the 
State,  or  of  her  lawful  representative, 
the  restored  government ;  but  upon  the  credit 
of  certain  parties  in  Richmond,  who  did  not 
lawfully  represent  the  State,  and  could  not 
pledge  her  credit. 

If  Chalkley  had  found  the  penitentiary 
abandoned  or  neglected,  and  the  necessary 
wants  of  the  prisoners  unprovided  for;  and 
had,  in  that  state  of  things,  supplied  them 
with  food,  clothing  and  other  necessaries, 
relying  upon  the  restored  government  &lone 
to  reimburse  him,  he  would  have  had  a 
claim  of  the  strongest  character  upon  the 
justice  and  the  gratitude  of  the  present 
government.  Perhaps  his  claim  might  have 
been  sustained  by  the  court  in  that  case ; 
but  as  to  that  I  give  no  opinion.  But  that 
is  not  the  case.  Chal&ley  supplied  neither 
food,  clothing,  fuel,  or  any  other  article  of 
necessity  for  the  prisoners.  He  supplied 
leather  and  findings  to  the  Richmond  gov- 
ernment, upon  its  credit,  to  be  used  in  car- 
rying on  its  workshops  in  the  penitentiary. 
It  does  not  appear  from  anything  in  the 
cause,  that  the  proceeds  of  the  goMs  manu- 
factured from  these  materials,  or  any  part 
of  such  proceeds,  went  to  the  use  of  the 
penitentiary  in  any  way,  much  less  to  the 
use  of  the  prisoners,  by  supplying  them 
with  necessaries.  They  may  have  been 
part  of  the  funds  which  were  soon  after 
sunk  in  the  hands  of  Nimmo. 

It  was  argued,  however,  that  the  busi- 
ness of  manufacturing  in  the  penitenti- 
ary is  part  of  the  discipline  of  the  prison, 
employed  to  promote  the  good  behavior, 
the  contentment,  and  the  health  of  the 
prisoners.  Does  it  follow  that  Chalkley, 
who  supplied  materials  for  carrying  on  one 
of  the  workshops,  ought  to  be  regarded  as 
furnishing  necessaries  for   the  pris- 

416  oners,  in  like   manner    *as   one   who 
furnished    bread?     I    think    not.      It 

may  be  true,  and  doubtless  it  is,  that  it  is 
of  great  advantage  to  the  prisoners,  and  to 
the  discipline  of  the  prison,  that  they 
should  be  kept  at  work ;  but  those  advan- 
tages are  incidental.  The  primary  purpose 
in  carrying  on  the  workshops  Is  to  make 
money.     The   great  object   is   to  make  the 
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penitentiary  support  itself,  axid,  if  possible* 
yield  a  surplus  to  go  into  the  general 
treasury.  In  some  of  the  States  these  insti- 
tutions yield  large  profits,  over  and  above 
expenses.  The  Richmond  gorvernment  was 
in  deadly  hostility  to  the  restored  govern- 
ment, in  the  pending  war,  and  had,  with 
its  adherents  and  allies,  excluded  the  re- 
stored government  from  the  greater  part  of 
the  territory  over  which  it  claimed  jurisdic- 
tion, and  from  the  control  of  the  public 
institutions  within  those  limits.  All  this, 
we  are  bound  to  presume,  was  well  known 
to  ChaUcley.  It  would  seem  to  be  too  clear 
for  argument,  that,  under  such  circum- 
stances, the  State,  or  the  restored  govern- 
ment, was  under  no  obligation  to  pay  for 
supplies  furnished  by  Chalkley  to  the  Rich- 
mond government  to  be  worked  up  into 
goods  for  its  benefit ;  to  enable  that  govern- 
ment to  carry  on  a  profitable  business,  and 
thereby  to  augment  its  resources  and  lessen 
the  burden  of  taxation.  Where  there  is  no 
obligation,  no  duty,  the  law  will  not  imply 
an  assumpsit. 

As  to  the  claim  to  rest  this  case  upon  the 
ground  of  substitution,  I  need  say  but  little. 
The  claim  is,  that  Chalkley  is  entitled  to 
be  substituted  to  the  rights  of  the  prisoners, 
to  be  provided  for  by  the  "  State,  as  repre- 
sented by  the  restored  government.  Cer- 
tainly the  Richmond  authorities  had  no 
claim  against  the  State  to  which  he  could 
claim  to  be  substituted ;  and  no  such  claim 
has  been  asserted.  Whatever  right  of  sub- 
stitution to  the  prisoners  a  man  might 
have  who  supplied  their  necessary  wants, 
the  claim  could  not  be  extended  to  articles 
not,  in  themselves,  necessaries  for 
417  the  prisoners,  *  ^without  proof  that 
they  or  their  proceeds  were  actually 
applied  to  the  procurement  of  such  neces- 
saries. As  I  have  said  heretofore,  there  is 
no  proof  that  the  articles  furnished  by 
Chalkley,  or  any  part  of  them,  or  their 
proceeds,  went  to  the  procurement  of  nec- 
essaries for  the  prisoners,  or  even  that  the 
proceeds  of  them  went  to  the  use  of  the 
penitentiary  at  all.  Besides,  as  I  have 
already  shown,  the  articles  furnished  by 
Chalkley  were  only  materials  to  be  worked 
up  into  goods,  to  be  sold  for  the  benefit  of 
the  Richmond  government.  Under  the 
^*  circumstances  then  existing,  there  was  no 
obligation,  legal  or  equitable,  upon  the  re- 
stored government  to  pay  for  things  fur- 
nished to  the  Richmond  government,  to 
enable  it  to  make  money.  It  would  be  in- 
equitable, in  the  last  degree,  to  impose  such 
an  obligation.  And  a  court  of  equity  will  not 
lend  its  aid  to  enforce  payment,  by  its  extra- 
ordinary remedies,  of  claims  that  are  not 
sustained  by  justice  and  good  conscience. 

Moreover,  it  was  incumbent  on  Chalkley, 
before  he  could  claim  relief  upon  the  prin- 
ciples of  equity,  to  show  that  he  had  used 
due  diligence  in  his  efforts  to  collect  his 
debt  from  the  Richmond  government.  And 
in  considering  the  measure  of  diligence 
which  he  ought  to  have  used,  it  must  be 
borne  in  mind  that  the  Richmond  govern- 
ment was  a  revolutionary  government,  not 


recognized  as  lawful,  and  whose  very  exist- 
ence was  involved  in  the  war  then  pend- 
ing. He  seems  to  have  been  diligent  in 
importuning  the  officers  of  the  penitentiary 
for  payment  up  to  the  end  of  1862.  He  does 
not  appear  to  have  done  anything  in  1863 
or  1864.  The  next  thing  he  seems  to  have 
done  was  on  the  27th  day  of  January,  1865, 
when  he  obtained  a  certified  copy  of  his 
account  from  the  books  of  the  penitentiary, 
and  a  certificate  from  the  superintendent 
of  his  refusal  to  pay  the  claim,  and  of  the 
ground  of  his  refusal.     These  were  obtained, 

no  doubt,  with  a  view  to  the  applica- 
418      tion  *to  the  I/Cgislature,  spoken  of  by 

Judge  Sheffey.  Why  was  no  legal 
proceeding  taken  in  all  this  time?  Why 
was  no  application  made  to  the  L«egislature 
at  the  session  of  1862-*3,  or  at  that  of 
1863-'4?  Why  was  it  postponed  until  1865, 
when,  as  the  Legislature  no  doubt  well 
knew,  the  Confederate  cause  had  come  to 
extremities  well  nigh  desperate — utterly  des- 
perate, as  the  event  soon  proved — and  when 
the  minds  of  members  were  so  engrossed  by 
the  perils  of  the  situation  that  no  wonder 
they  could  give  but  little  attention  to 
claims?  My  opinion  is,  that  Chalkley  has 
not  shown  that  he  used  due  diligence  to 
collect  his  claim  from  the  Richmond  gov- 
ernment. 

Upon  the  whole,  I  am  of  opinion  that  the 
claim  of  Chalkley  cannot  be  sustained  upon 
any  ground  of  law  or  equity.  The  decree 
must,  therefore,  be  reversed  and  the  peti- 
tion dismissed. 

ANDERSON,  J.  I  very  reluctantly,  and 
with  considerable  doubt,  concur  in  the 
judgment,  upon  the  ground  of  the  inhibition 
of  the  constitution.  But  am  not  prepared 
to  concur  in  all  the  positions  and  the  rea- 
soning of  the  opinion  of  J.  Joynes. 

The  other  judges  concurred  in  the  opin- 
ion of  Joynes,  J. 

Judgment  reversed. 


419      *Johnton  &  alt.  v.   Drummond,   &c 

Crockett  &  alt.  v.  Thomat,  &c. 

March  Term,  1871,  Richmond. 
I.  Statute —"Duty  on  Oystera"— Unconstftntloasl.— 

The  7th  section  of  the  act  of  March  8, 1866,  entitled 
an  act  Imposinff  a  duty  on  oysterB,  imposes  a  ton- 
naffc  duty,  and  Is,  therefore,  in  violation  of  the 
constitution  of  the  United  States,  article  1,  S  la 
a.  Same— Joint  Suit  to  Test  the  Validity  of.«— A  stat- 
ute requires  the  captain  or  other  officer  of  a  vessel 
enflraflred  in  the  oyster  trade  to  take  out  a  license. 
A  number  of  sach  captains  or  officers  may  unite 
in  one  bill  to  enjoin  the  sale  of  their  vessels,  and 
test  the  constitutionality  of  the  act 

These  cases  were  heard  together,  and  the 
material  facts  as  well  as  the  question  in- 
volved in  both  are  the  same. 

*See  principal  case  cited  In  Richmond  v.  Cren- 
shaw, 76  Va.  940;  Blanton  v.  Southern,  etc.,  Co..  77 
Va.  8S7:  WilUams  v.  County  Ct.  86  W.  Va.  516, 580. 
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In  the  one  case  it  is  a  bill  by  Johnson 
and  a  number  of  others,  citizens  of  Acco- 
mac  county,  engag'ed  in  carrying*  oysters 
from  the  waters  of  Virginia  in  their  ves- 
sels, setting  out  that  their  vessels  had  been 
seized  by  Drummond,  an  inspector  appointed 
under  the  act  of  March  3,  1866,  entitled  an 
act  imposing*  a  tax  on  oysters,  for  their 
failure  to  pay  the  tax  prescribed  by  {  7  of 
that  act,  and  that  he  was  about  to  sell  the 
same,  and  asking  for  an  injunction  to 
restrain  the  sale ;  and  Drummond  and  Wm. 
F.  Taylor,  auditor  of  accounts  of  the  State, 
were  made   parties   defendants. 

The  other  case  is  that  of  Crockett  and  a 
number  of  others,  whose  vessels  had  been 
seized  for  the  same  cause  by  Thomas,  an- 
other inspector,  setting  out  substantially 
the  same  facts,  and  asking  the  same  relief ; 
the  grounds  of  relief  relied  on  in  both  cases 
being  that  the  said  seventh  section  of 
420  the  act  imposing  a  tax  on  *oysters, 
was  in  contravention  of  the  10th  sec- 
tion of  the  1st  article  of  the  constitution  of 
the  United  States. 

The  causes  were  sent  from  the  Circuit 
court  of  Accomac  to  the  Circuit  court  of 
Richmond ;  and  when  they  came  on  to  be 
heard,  the  injunctions  which  had  been 
awarded  were  dissolved,  and  the  bills  dis- 
missed. And  the  plaintiffs  applied  to  this 
court  for  appeals,  which  were  allowed. 

John  Wise,  for  the  appellants. 
The    Attorney  General,  for  the  Common- 
wealth. 

JOYNES,  J.  The  seventh  section  of  the 
act  passed  March  3,  1866,  entitled  **An  act 
imposing  a  tax  on  oysters"  (Sess.  Acts 
1865-6,  p.  75),  contains  the  following  provi- 
sion: *^£^very  captain  or  officer  of  a  vessel 
which  shall  be  employed  in  carrying  oysters 
taken  in  the  waters  of  Virginia,  shall  ob- 
tain from  an  inspector  a  license,  for  which 
he  shall  pay  to  said  inspector  a  tax  of  three 
dollars  per  ton  for  every  ton  said  vessel  may 
measure,  according  to  the  custom-house  en- 
rollment or  license ;  and  it  shall  be  the  duty 
of  every  such  captain  or  officer  to  have  said 
license  framed,  and  so  set  or  placed  upon 
the  quarter-deck  or  binnacle  of  his  vessel, 
as  to  be  exposed  to  the  full  view  of  every 
person  who  may  board  said  vessel ;  which 
license  shall  authorize  such  vessel  to  carry 
away  oysters  for  one  year." 

The  twelfth  section  of  the  act  author- 
izes the  inspector  to  attach  the  vessel  and 
appurtenances  of  any  captain  or  officer 
failing  or  refusing  to  obtain  the  license  and 
pay  the  tax  provided  for  in  the  seventh 
section ;  and  invests  him  with  all  the  pow- 
ers and  duties  of  a  sheriff  for  the  collection 
of  other  taxes. 

Sundry  vessels  owned  by  the  plaintiffs 
were  attached  and  seized  by  the  defendant 
Drummond,  an  inspector,  and  were  adver- 
tised for  sale,    for  the  non-payment  of  the 

license  tax  imposed  by  the  seventh 
421      section;  and^the  bill  in  this  case  was 

filed  to  enjoin  the  sale.  The  only 
ground  alleged  for  the  injunction  is,  that 
the  provision  quoted  from  the  seventh  sec- 


tion of  the  statute  is  in  violation  of  that 
part  of  section  10,  article  I,  of  the  constitu- 
tion of  the  United  States,  which  declares 
that  *'No  State  shall,  without  the  consent 
of  Congress,  lay  any  duty  of  tonnage." 
The  injunction  was  awarded;  but,  at  the 
final  hearing,  it  was  dissolved,  and  the  bill 
dismissed. 

Under  the  articles  of  confederation,    the 
power   to   regulate   commerce,    and   to   lay 
imposts  and  duties,  belonged  to  the   States 
respectively,  subject  only  to  the  restriction 
contained  in  the  third   section  of  the   sixth 
article,  that  no  State  should  lay  any  duties 
or  Imposts  which  might  interfere  with  any 
stipulations  in  treaties  entered  into   by  the 
United  States.     Some  of  the   States,    from 
their    geographical    situation,     were   thus 
placed  at  tne  mercy  of  those  through  which 
their    imports    and    exports   had   to   pass. 
This  independent  right  of  the  several  States 
was  often    exercised,    in   an  undue  degree, 
under    the    influence    of  local  interests  and 
jealousies,    and    led  to  the  adoption  of  con- 
flicting, and  even   hostile   and   oppressive 
regulations.     The   pressure   of   this  condi- 
tion of  things  led,  at  an  early   period  after 
the   close  of  the  war,    to  great   complaint, 
and   movements  were   made   in    Congress, 
and  on    the   part  of  individual   States,  for 
the  purpose  of  establishing  uniformity    in 
the  commercial   regulations  of  the  several 
States,  as  ** necessary  to  their  common  in- 
terest,   and    their    permanent     harmony," 
and  was   the  main   cause  which   led  to   the 
adoption  of  the  present  constitution.     The 
evils  then  felt  would   not  have  been    effec- 
tually cured,  however,  by  conferring  upon 
Congress  power  to  regulate  commerce,  even 
if  the  grant  of  that  power  was  exclusive  of 
a  like   power  in   the   several  States.     The 
power  to  regulate  commerce  does  not  carry 
with  it  the  power  of  taxation  for  revenue. 
The    power    to     regulate     commerce 
422      *does  not  give  to  Congress  the  power 
to    tax    it.      Congress    derives    that 
power  from  the  express  grant  of  power  **to 
lay  and   collect  taxes,    duties,  imposts   and 
excises."    Nor  does  the  grant  to  Congress 
of  the  power  to  regulate  commerce,  even  if 
construed  to  be  exclusive   of  like  power  in 
the  States,    prohibit   the  States  from  mak- 
ing it  the  subject  of  taxation  within   their 
own    jurisdiction.      The    inability    of   the 
States  to  levy  such   taxation,    results   alto- 
gether from   the   restrictions   contained  in 
section  10,    article  I,  of   the    constitution. 
Gibbons  v.    Ogden,    9  Wheat.  U.  S.  R.  1; 
Passenger  Cases,  7  How.   U.  S.  R.  283 ;  see 
Taney,  C.  J.,  pp.  479,    480;  F'ederalist,  No. 
32. 

One  of  the  familiar  modes  of  imposing  a 
tax  on  commerce,  is  by  laying  duties  on 
imports  and  exports.  If  this  power  had 
been  left  to  the  several  States,  without 
restraint,  they  could,  by  means  of  it,  have 
brought  about  substantially  the  same  evil 
which  was  so  much  complained  of  under 
the  confederation.  It  was,  therefore,  made 
the  subject  of  special  prohibition  by  the 
several  clauses  of  section  10,  article  I,  of 
the  constitution. 
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Another  familiar  mode  ol  taxing'  com- 
merce is  by  a  tax  upon  the  vessel,  the 
vehicle  of  commerce,  known  as  a  tonnage 
tax,  or  a  ^^duty  of  tonnage,"  as  it  is  called 
in  the  constitution.  A  grievous  burden 
might  be  laid  upon  any  trade,  by  a  tax 
upon  the  vehicle  in  which  the  trade  is  car- 
ried on,  as  by  regulations  applicable  to  the 
trade  itself,  or  by  taxes  upon  the  articles 
which  are  the  subjects  of  the  trade.  And, 
accordingly,  this  power  is  restricted  by  the 
third  clause  of  section  10  of  the  same  article ; 
which  provides  that  '^no  State  shall,  with- 
out the  consent  of  Congress,  lay  any  duty 
of  tonnage."  This  prohibition  is  general 
— **any  duty  of  tonnage" — and  is  not  con- 
fined to  any  kind  or  kinds  of  commerce,  or 
to  any  class  of  vessels. 

In  Gibbons  v.  Ogden,  Marshall,  C. 

423  J.,    said:  ^*A  duty  *of  tonnage  is  as 
much   a  tax   as  a  duty  on  imports  or 

exports;  and  the  same  reason  which  in- 
duced the  prohibition  of  those  taxes, 
extends  to  this  also."  And  in  Steamship 
Company  v.  Portwardens,  6  Wall.  U.  S.  R. 
31,  Chase,  C.  J.,  said,  delivering  the  opin- 
ion of  the  whole  court:  *'The  general  pro- 
hibition upon  the  States  against  laying 
duties  on  imports  or  exports,  would  have 
been  ineffectual,  if  it  had  not  been  extended 
to  duties  on  the  ships  which  are  the  vehi- 
cles of  commerce.  This  extension  was 
doubtless  intended  by  the  prohibition  of 
any  duty  of  tonnage." 

A  duty  of  tonnage,  in  the  most  obvious 
sense  of  the  word,  imports  a  tax  or  duty 
proportioned  to  the  tonnage  or  size  of  the 
vessel.  This  description  of  tax  has  usually 
been  imposed  in  that  form,  both  in  Bngland 
and  in  this  country,  and  from  the  form,  it 
doubtless  received  its  appellation.  But,  in 
the  case  cited  from  6  Wallace  31,  the  Su- 
preme court  held  that  ^4t  was  not  only  a 
pro  rata  tax  that  was  prohibited,  but  any 
duty  on  the  ship,  whether  a  fixed  sum  upon 
the  whole  tonnage,  or  a  sum  to  be  ascer- 
tained by  comparing  the  amount  of  tonnage 
with  the  rate  of  duty."  Accordingly,  in 
that  case,  the  court  held  an  act  to  be  uncon- 
stitutional which  laid  a  uniform  tax  of  five 
dollars  upon  all  vessels  arriving  at  the  port 
of  New  Orleans,  without  regard  to  size. 
And  it  seems,  from  what  was  said  in  that 
case,  that  the  fact  that  the  tax  does  not  go 
to  the  State,  but  to  wardens  of  the  port, 
whose  duty  it  is,  when  called  upon,  to  ren- 
der service  to  vessels  in  the  port,  and  pur- 
ports, by  the  terms  of  the  law,  to  be 
designed  to  provide  compensation  for  the 
wardens,  will  not  exempt  it  from  condem- 
nation as  a  duty  of  tonnage,  if  it  would  be 
so  reg'arded,  in  the  absence  of  such  an 
appropriation  of  the  money.  And  in  that 
case  the  tax  was  held  to  be  a  regulation  of 
commerce,  and  also  a  duty  of  tonnage,  and 
forbidden  on  both  grounds. 

It  is  immaterial   what   form   of  ex- 

424  pression  is  used  in  describing  the  tax, 
or  the  object  or  the   subject  of  it,  if, 

upon  looking  at  its  real  character  and  effect, 
it  is  found  to  come  within  the  meaning'  of 
a  duty  of  tonnage.    The  question  is  one  of  \ 


substance  and  not  of  form  or  name.  12 
Wheat.  U.  S.  R.  445;  12  How.  U.  S.  R.  314; 
24  How.  U.  S.  R.  169.  Thus,  the  tax,  in- 
stead of  being  called  a  tax  on  the  vessel, 
may  be  called  a  tax  upon  the  master  or  upon 
the  cargo ;  it  may  purport  to  be  a  tax  upon 
some  privilege  to  be  enjoyed  by  the  vessel, 
as  the  privilege  of  coming  into  a  certain 
port,  or  of  riding  at  a  particular  anchorage, 
or  of  being  served,  as  she  may  have  occa- 
sion, by  the  wardens  of  a  port,  or  the  privi- 
leg'e  of  engaging  in  a  particular  trade — ^as 
the  trade  in  wood,  in  corn,  or  in  oysters — 
yet,  if  really  and  substantially  it  is  a  duty 
of  tonnage,  it  is  equally  within  the  pro- 
hibition as  if  the  tax  had  been  called  by  its 
right  name.  Nor  will  it  alter  the  case  if 
the  tax  is  employed  by  the  State  as  a  nec- 
essary means,  or  as  the  best  means,  of 
enforcing  some  law  which  is  within  its 
constitutional  authority.  A  tonm.ge  tax 
is  a  means  prohibited  to  the  States,  with- 
out the  consent  of  congress;  and  cannot, 
without  such  consent,  be  employed  for  one 
purpose  any  more  than  another. 

A  duty  of  tonnage  may  be  local  in  its 
application,  as  in  the  cases  in  6  Wallace  31, 
and  3  Strobbert  I^aw  R.  594.  It  may  apply 
only  to  vessels  of  a  particular  class,  or  of 
not  less  than  a  particular  size,  or  to  vessels 
of  a  particular  construction.  So  it  may 
apply  only  to  vessels  engag'ed  in  a  particu- 
lar trade,  or  the  vessels  which  are  liable  to 
it  may  be  ascertained  by  any  rule  of  dis- 
crimination which  the  State  may  choose  to 
adopt.  To  the  extent  of  the  vessels  to 
which  it  applies,  the  tax  is  liable  to  the 
same  constitutional  objections  as  if  it  em- 
braced all  vessels  whatever,  without  excep- 
tion. 

The  mere  fact  that  a  tax  is  graduated  in 
amount  by  the  tonnage  of  a  vessel,  is  not 
enough,  of  itself,  to  determine  that  it  is 
duty  of  tonnage.  As  we  have  seen, 
425  *thcre  may  be  a  duty  of  tonnage 
which  is  not  at  a  certain  rate  for  tax. 
And  so  a  tax  otherwise  lawful  may  be 
measured  by  a  certain  rate  per  ton  of  a  ves- 
sel, and  not  be  a  duty  of  tonnage.  In  lK>tt, 
tax  collector,  v.  Mobile  Trade  Co.,  43  Alab. 
R.  578,  a  tax  upon  vessels  owned  in  the 
State,  or  property  merely  which  a  State  has 
an  acknowledged  right  to  impose  (6  Hamm. 
R.  522;  3  Gill's  R.  14;  9  Alab.  R.  234),  was 
held  to  be  valid,  though  the  amount  to  be 
paid  by  each  vessel  was  proportioned  to  her 
tonnage.  And  so  the  fact  that  the  tax  is 
nominally  upon  a  license  to  engag'e  in  the 
oyster  trade,  does  not  determine  that  it  is 
not  a  tax  upon  the  vessel  as  a  vehicle  or 
instrument  of  commerce — a  duty  of  ton- 
nage. The  license  is  issued  to  furnish  the 
taxpayer  with  evidence  that  he  has  paid 
the  tax,  which  is  exacted  in  advance.  If 
the  same  tax,  collected  in  any  other  way, 
would  be  a  tax  on  the  vessel  as  a  vehicle  of 
commerce,  the  interposition  of  the  license 
cannot  change  its  character. 

The  State,  being  the  owner  of  the  native 
oysters  in  her  waters,  has  a  right  to  turn 
them  to  account  for  purposes  of  revenue  by 
means  of   taxation ;  and  it  is  insisted  that 
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she  is  authorized  to  employ  such  means  for 
the  collection  of  the  tax  as  may  seem  to  be 
most  efficient.  But  this  cannot  be  admitted. 
The  State  cannot  employ  any  means,  how- 
ever valuable  or  necessary  it  may  be,  which 
is  prohibited  to  it  by  the  supreme  law,  the 
constitution  of  the  United  States.  Among 
such  forbidden  means,  without  the  consent 
of  congress,  is  a  duty  of  tonnage.  It  is 
said,  however,  that  the  tax  we  are  consider- 
ing, is,  in  effect,  a  tax  on  the  oysters,  and 
not  a  tax  on  the  vessel  as  a  vehicle  of  con- 
veyance. I  cannot  admit  this  proposition. 
The  tax  is  not  exacted  from  the  owner  of 
the  oysters,  and  is  not  in  proportion  to  the 
quantity  or  value  of  the  oysters.  It  is  a 
tax  exacted  from  the  master  of  a  vessel, 
who   may  or  may  not  own  either  the 

426  vessel  or  the  *oysters,  in   considera- 
tion of  a   privilege  to   be  granted   to 

the  vessel  to  engage  in  the  carrying  of 
oysters.  The  tax  is  applicable  to  all  ves- 
sels wherever  owned,  and  is  not  applicable 
to  any  vessel  which  does  not  carry  oysters, 
and  is  not,  therefore,  a  tax  upon  the  vessel 
as  property.  The  license  for  which  the  tax 
is  paid  is  not  a  license  to  the  master  person- 
ally to  engage  in  the  oyster  trade,  for  then 
he  might  substitute  another  vessel.  The 
words  of  the  statute  are,  that  the  license 
shall  '*  authorize  the  vessel  to  carry  away 
oysters  for  one  year."  The  license,  there- 
fore, is  to  the  vessel  herself;  if  she  is  lost 
or  destroyed  the  next  day,  the  license  is 
gone.  She  must  obtain  the  license  and  pay 
the  tax,  because  she  carries  oysters;  or 
more  properly,  because  she  has  a  capacity 
to  carry  oysters,  under  the  privilege  con- 
ferred by  the  license,  and  the  license  is  in 
proportion  to  her  capacity.  She  is  not 
licensed  and  taxed  as  a  vehicle  of  commerce 
generally,  such  as  a  vessel  engaged  in  gen- 
eral trade,  as  cargoes  offer;  but  she  is 
licensed  and  taxed  as  the  vehicle  of  a  par- 
ticular trade ;  upon  her  capacity  to  render 
service  in  a  particular  trade,  to  wit,  the 
trade  in  oysters.  If  the  statute  had  pro- 
vided that  no  vessel  should  carry  on  any 
trade  in  the  waters  of  Virginia,  without 
payment  of  a  tax  in  proportion  to  her  capac- 
ity, for  the  privilege,  it  could  hardly  be 
doubted,  I  apprehend,  that  the  tax  would 
have  been  a  duty  of  tonnage.  The  power 
to  impose  such  a  tax  would  enable  a  state 
to  harass  commerce  in  the  most  vexatious 
and  oppressive  manner.  It  would  enable 
the  State,  in  a  great  measure,  to  defeat  the 
wise  and  beneficent  purposes  of  the  consti- 
tution, in  vesting  congress  with  the  power 
to  regulate  commerce,  and  in  denying  to 
the  States,  without  the  consent  of  congress, 
the  power  to  lay  **any  duty  of  tonnage." 
What  difference  can  it  make,  in  principle, 
that  the  law,  being  the  same,  in  all  other 
respects,  applies  only  to  the  particular  trade 
in  oysters?    It  seems  to  me,  therefore, 

427  that  *the  tax  I  am  considering  comes 
within  the  definition  of  a  duty  of  ton- 
nage. The  case  is  a  much  stronger  one 
than  that  cited  from  6  Wallace,  or  that  cited 
from  3  Strobhart. 

It  may  be  that  such  a  tax  as  this  may  be 


the  best  means,  or  an  indispensable  means, 
of  securing  the  tax  on  oysters.  If  so,  the 
state  is  fortunately  not  absolutely  debarred 
from  the  use  of  it.  It  may  apply  to  con- 
gress for  its  consent,  and  if  a  proper  case 
can  be  made  out,  it  is  to  be  presumed  that 
congress  would  not  withhold  its  consent. 

In  Ix)tt  V.  Mobile  Trade  Co. ,  before  cited, 
the  Supreme  court  of  Alabama  intimated 
an  opinion,  that  the  prohibition  against  a 
State  laying  *'any  duty  of  tonnage,"  did 
not  apply  to  vessels  engaged  exclusively  in 
the  purely  internal  commerce  of  the  State. 
The  case,  however,  was  decided  on  the 
ground  that  the  tax  in  question  was  not  a 
tonnage  tax,  but  a  tax  on  property.  It  is 
not  important,  in  this  case,  to  consider 
whether  this  opinion  is  a  sound  one.  The 
tax  now  under  consideration  is  not  confined 
by  the  statute  to  vessels  engaged  exclu- 
sively in  internal  commerce.  It  is  a  tax 
upon  all  vessels  engaged  in  carrying  oysters 
caught  in  the  waters  of  Virginia.  These 
vessels  belong  in  Hunting  creek,  in  the 
county  of  Accomac;  and  the  bill  alleges 
that  they  are  engaged  in  carrying  oysters 
from  said  creek  *^to  various  ports."  They 
cannot  reach  any  port  of  Virginia  without 
crossing  the  Chesapeake  bay.  Such  com- 
merce cannot  be  called  purely  internal  com- 
merce. Congress  cannot  regulate  purely 
internal  commerce  of  a  State,  but  it  regu- 
lates all  commerce  on  the  Chesapeake  and 
its  navigable  tributaries.  There  is  no 
reason  to  infer  that  these  vessels  traded 
exclusively  to  Virginia  ports;  but  there  is 
strong  reason  to  infer  the  contrary.  The 
number  of  vessels  in  this  State  engaged  in 
purely  internal  commerce  exclusively,  is 
very  small.  Hunting  creek  is  nearer  to 
some  of  the  ports  of  Maryland 
428  *than  to  any  port  of  Virginia.  One  of 
them,  which  is  a  very  large  center  of 
the  oyster  trade  (Crisfield),  and  the  termi- 
nus of  a  railroad  leading  to  Philadelphia, 
is  not  more  than  some  fifty  miles  off,  and  on 
the  same  side  of  the  bay.  Baltimore,  the 
largest  port  on  the  tributaries  of  the  Ches- 
apeake, and  the  great  centre  of  the  oyster 
trade,  is  within  a  few  hours'  run.  And  it 
may  be  mentioned,  as  a  matter  of  common 
knowledge,  that  such  small  craft,  while 
they  usually  trade  with  the  largest  port 
within  convenient  reach,  because  they  are 
sure  to  find  a  ready  market,  which  is  all- 
important  in  case  of  a  perishable  cargo  like 
oysters,  often  trade  to  one  port  or  another, 
in  or  out  of  the  State,  as  the  winds  favor  or 
the  markets  at   the  moment  invite. 

It  was  also  contended  in  the  argument,  that 
the  tax  in  question  is  a  violation  of  that 
clause  of  the  constitution  which  gives  to 
Congress  the  power  to  regulate  commerce. 
That  point,  however,  was  not  fully  argued  on 
either  side,  and  it  need  not  be  decided,  as 
the  case  is  disposed  of  on  another  ground. 
Besides,  the  case  does  not  seem  to  be  prop- 
erly presented  to  raise  that  question. 

It  was  objected  by  the  Attorney-General, 
that  the  appellants,  being  the  owners  of 
several  vessels,  by  distinct  and  independent 
titles,  and  not  having  a  common  interest  in 
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all  the  vessels,  could  not  properly  unite  in 
the  same  bill  to  enjoin  the  sale  of  all  the 
vessels.  There  is  nothing"  in  this  objection. 
It  is  fully  answered  by  Bull,  Ac.  v.  Read,  13 
Gratt.  78. 

I  am,  therefore,  of  opinion  that  the  de- 
cree of  the  Circuit  court  should  be  reversed, 
and  the  injunction  made  perpetual:  and 
that  the  appellee  Drummond  should  pay  the 
costs  in  both  courts. 

CHRISTIAN  and   STAPI^BS,  Js.,    con- 
curred in  the  opinion  of  Joynes,  J. 

429  ♦MONCURE,   P.    The  question    in 
these  cases  is,    whether  the  seventh 

section  of  the  act  passed  March  3,  1866,  en- 
titled **An  act  imposing*  a  tax  on  oysters" 
(Acts  of  Assembly,  1865-'6,  p.  74,  ch.  5),  is 
contrary  to  the  constitution  of  the  United 
States. 

The  only  provisions  of  that  constitution 
to  which  the  said  section  can  be  said  to  be 
opposed,  are  the  three  following,  which  de- 
clare : 

First.  That   congress   shall  have    power 
'*to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the 
Indian  tribes."    Article  L,    section   VIII., 
clause  3. 

Second.  That  *'no  State  shall,  without 
the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except,"  &c. 
Same  article,  section  X.,  clause  2;  and. 

Third.  **No  State  shall,  without  the  con- 
sent of  congress,  lay  any  duty  of  tonnage, ' ' 
Ac,     Same  article  and  section,  clause  3. 

In  regard  to  the  first  and  second  of  these 
provisions,  little  need  be  said.  The  power 
to  regulate  commerce  is  given  to  congress, 
but  it  is  not  expressly  denied  to  the  States. 
Of  course  an  exercise  of  the  power  by  con- 
gress prevents  any  inconsistent  exercise  of 
such  a  power  by  the  States.  But  an  exer- 
cise of  power  by  a  State  which  may  be  per- 
fectly consistent  with  the  acts  of  congress, 
if  any,  on  the  subject,  is  constitutional, 
though  it  may,  in  its  nature  or  effect,  be  a 
regulation  of  commerce  between  the  States ; 
especially  if  it  does  not  discriminate  against 
citizens  of  other  States.  If,  therefore,  the 
seventh  section  of  the  act  of  March  3,  1866, 
were  a  regulation  of  commerce,  it  would  not 
be  unconstitutional  on  that  ground,  because 
it  is  not  inconsistent  with  any  act  of  con- 
gress on  the  subject,  and  makes  no  such 
discrimination.  But  it  is  not  a  regulation 
of  commerce.  It  is  no  regulation  of  any- 
thing.    It  merely  requires  a  license  to 

430  be  obtained  by  every  captain  *or  offi- 
cer of  a  vessel  employed  in  carrying 

oysters  taken  in  the  wafers  of  Virginia, 
without  reference  to  the  place,  in  or  out  of 
the  State,  to  which  they  may  be  carried. 
It  has  no  reference  to  commerce,  either  with 
foreign  nations  or  among  the  several 
States;  which  is  the  only  commerce  over 
which  congress  has  any  control.  All  will 
admit  that  the  State  has  exclusive  control 
over  commerce  confined  to  her  own  limits. 
That  oysters  carried  under  such  a  license  j 
may  possibly  be  carried  to  another  State,  | 
cannot  make   the  law  a  regulation  of  com-  [ 


merce,  much  less  make  it  unconstitutional. 

Then,  in  regard  to  the  provision  prohibit- 
ing a  State,  without  the  consent  of  congress, 
from  laying  any  imposts  or  duties  on  imports 
or  exports.  iSven  if  the  law  expressly 
imposed  a  duty  on  oysters  carried  from 
the  waters  of  this  State  to  any  other  State 
of  the  Union,  it  would  not,  on  that  ground, 
be  unconstitutional ;  the  Supreme  court  of 
the  United  States  having  recently  decided, 
in  effect, that  this  provision  of  the  constitu- 
tion applies  only  to  foreign  commerce,  and 
not  to  interstate  commerce.  Woodruff  v. 
Parham,  8  Wall.  U.  S.  R.  123.  But  the  law 
in  question  does  not  impose  such  a  duty. 
It  merely  requires  a  license  to  be  obtained 
for  carrying  oysters  taken  in  the  waters  of 
the  State,  without  reference  to  the  place  to 
which  they  may  be  carried.  It  places  all 
other  States  and  their  citizens  on  the  same 
footing,  in  this  respect,  with  the  State  of 
Virginia  and  her  citizens.  If  the  law  were 
void  as  to  citizens  of  other  States  and  valid 
only  as  to  our  own,  it  would  discriminate 
against  our  own  citizens;  and  that,  too,  in 
regard  to  a  subject  which  is  so  peculiarly 
her  own  that  she  may  lawfully  exclude  the 
citizens  of  all  other  States  from  any  partic- 
ipation in  it. 

The  only  remaining  and  important  ques- 
tion, therefore,  is,  whether  the  law  under 
consideration   lays   a   duty  on  tonnage,  in 

the  meaning  of  the  constitution? 
431  *I   think  it   does    not.     A   duty  on 

tonnage,  in  this  connection,  is  a  tax 
on  a  vessel.  A  vessel  is  the  only  vehicle  of 
commerce  on  the  high  seas.  A  tax  on  a 
vessel,  as  such,  is,  in  effect,  a  tax  on  com- 
merce. And  as  the  regulation  of  commerce 
on  the  high  seas  belongs  to  congress,  the 
constitution  therefore  prohibits  a  State, 
without  the  consent  of  congress,  from  lay- 
ing any  duty  of  tonnage ;  that  is,  from  lay- 
ing any  tax  on  a  vessel  as  such.  But,  by 
the  act  in  question,  the  tax  is  not  laid  on  the 
vessel,  but  on  the  oysters,  or  the  business 
of  carrying  them.  The  oy^sters  in  the  wa- 
ters of  the  State  belong  to  her.  She  can  do 
what  she  pleases  with  them,  and  entirely 
exclude,  if  she  chooses,  the  citizens  of  other 
States  from  participating  in  them.  While 
they  remain  public  property,  of  course,  she 
has  no  occasion  to  tax  them.  Being  alto- 
gether hers,  she  cannot  tax  her  own  prop- 
erty. Taxation  is  a  means  of  appropriating 
to  public  use  so  much  of  private  property 
as  is  needed  for  the  purpose.  But  so  soon 
as  this  public  property  becomes  private,  it 
then  becomes  a  subject  of  taxation.  It  can 
become  private  only  in  the  mode  and  on  the 
terms  prescribed  by  law.  The  mode  and 
terms  prescribed  by  law  in  regard  to  those 
who  wish  to  engage  in  the  business  of  carry- 
ing oysters,  are,. that  they  shall  obtain  a 
license,  by  paying  for  it  in  proportion  to 
the  capacity  of  the  vessel  which  they  wish 
to  employ  in  the  business.  This  is  a  mere 
means  of  ascertaining  the  amount  of  the 
tax  which  the  State  chooses  to  lay,  she 
having  a  right  to  lay  a  tax  of  any  amount 
on  the  subject.  No  owner  of  a  vessel  is 
subjected  to  the  tax  except  by  his  own  act. 
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He  is  not  compelled  to  engage  in  the  oys- 
ter carrying  business  in  the  State.  He  is 
permitted  to  engage  in  it  on  certain  terms, 
if  he  chooses.  He  may  be  excluded  alto- 
gether from  it,  if  the  State  chooses ;  and  of 
course  he  may  be  excluded  from  it  sub 
modo,  or  except  on  certain  prescribed  terms 
and  conditions. 

432  *Of  course,  I  am  speaking  of  oysters 
which  belong  to  the  public  at  the  time 

they  are  caught,  and  which,  I  believe,  are 
the  principal  subject  of  the  carrying  busi- 
ness. That  the  vehicle  in  which  the  busi- 
ness is  conducted  is  a  vessel  which  is  an 
ordinary  vehicle  of  commerce,  makes  no 
difference.  If  oysters  were  caught  on  land 
they  might  be  carried  in  a  wagon,  and  the 
capacity  of  the  wagon  might  be  made  the 
measure  of  the  tax  on  the  license  for  con- 
ducting the  business.  If  such  were  the 
case,  there  would  be  no  ground  for  objection 
to  the  tax  as  unconstitutional.  But  oysters 
are  taken  only  in  water,  at  a  distance  from 
land,  and  the  business  of  carryingthem  can 
only  be  conducted  in  vessels.  The  only, 
or  the  most  convenient,  mode  of  taxing 
them,  therefore,  is  to  tax  the  business  of 
carrying  them,  according  to  the  capacity 
of  the  vessel  engaged  in  the  business. 
A  tax  collector  cannot  know  when  and 
where  the  oysters  are  to  be  taken,  and  can- 
not be  present  to  take  note  of  the  quantity 
and  collect  the  tax.  By  requiring  the  own- 
ers of  all  vessels  engaged  in  the  business  to 
pay  for  such  privilege  in  proportion  to  the 
capacity  of  the  vessels,  all  difficulty  is 
obviated,  and  such  owners  may  carry  all 
the  oysters  their  vessels  can  carry,  during 
the  period  for  which  such  license  is  ob- 
tained. I  do  not  think  there  is  anything  in 
all  this  which  is  at  all  in  conflict  with  the 
letter  or  spirit  of  any  provision  of  the  con- 
stitution of  the  United  States ;  while  I  think 
the  mode  of  taxation  may  be  eminently 
useful  as  a  means  of  deriving  revenue  from 
a  most  valuable  subject  belonging  to  the 
State. 

In  these  cases,  all  the  appellants  who 
complain  of  the  tax  are  citizens  of  the 
State.  They  are  protected  by  the  most 
stringent  laws  from  the  competition  of  non- 
residents. They  enjoy  a  monopoly  of  the 
business;  and  they  object  to  the  payment 
of  the  tax  imposed  by  the  State  which  se- 
cures to  them  such  monopoly.  The  law, 
they  say,  is  unconstitutional,  because 

433  the  State  ^cannot  tax  the  business  of 
carrying  oysters  from   this  State  to 

another  State ;  while  they  admit  that  the 
State  can  exclude  non-residents  from  catch- 
ing oysters  in  the  waters  thereof,  or  per- 
mitting their  vessels  to  be  used  in  that 
business,  and  thus  secure  the  monopoly  of 
it  to  themselves. 

If  the  State  has  a  right  to  license  the 
business  of  carrying  oysters  within  her 
limits,  and  grants  a  license  to  carry  them, 
without  specification  as  to  place,  it  should 
be  construed  as  a  license  to  carry  them 
within  the  State,  and  not  as  a  license  to 
carry  them  out  of  the  State,  if  that  be  un- 
constitutional.    The  fact  is,  the  State  only 


licenses  the  business  of  *  ^carrying  oysters 
taken  in  the  waters  of  Virginia."  The  car- 
rying of  them  to  this  point  or  that  point, 
within  or  without  the  State,  is  not  the  busi- 
ness licensed,  the  consideration  for  which 
the  tax  is  paid.  The  business  is,  the  car- 
rying. And  the  moment  the  vessel,  being 
laden  with  her  cargo,  sets  out  on  her  jour- 
ney, the  consideration  of  the  license,  quo  ad 
hoc,  is  received.  It  matters  not  to  the 
State  where  the  vessel  goes.  If  her  owner, 
who  undoubtedly  has  a  right  to  go  to  any 
part  of  the  State,  finds  it  to  his  interest, 
and  chooses,  to  ^o  to  a  port  without  the 
State,  he  surely  has  no  gcK>d  cause  of  com- 
plaint against  the  State  on  that  account. 
But  there  is,  in  fact,  nothing  in  these  cases 
to  show  that  the  oysters  were  carried,  or 
intended  to  be  carried,  out  of  the  State; 
though  I  consider  that  fact  as  wholly  im- 
material. 

I  am  of  opinion  that  there  is  no  error  in 
the  decrees  of  the  Circuit  court,  and  that 
they  ought  to  be  affirmed. 

Anderson,  J.,  concurred  with  Moncure,  P. 
Decree  reversed. 


434  'Bernard  v.  Maury  &  Co. 

March  Term,  1871.  Richmond. 

Chbistiah,  J.,  absent* 

Broker*— InvestmMits— Cafe  at  Bar.— N,  livlnflr  in  the 
country,  employs  M.  a  broker  In  Richmond,  to 
invest  his  moneys  in  Missouri  bonds.  In  November. 
1M2,  M  invests  at  $112  50,  and  February,  IMS.  he 
invests  at  $125.  In  March.  N  sends  a  claim  upon 
the  Confederate  arovemment  to  M  for  collection, 
and  tells  of  ot^er  funds  which  will  be  paid  in  to  M 
in  May,  and  directs  him  to  Invest  in  Missouri 
bonds.  M  collects  the  claim,  and  invests  it  at  $160. 
and  so  writes  to  N.  The  2Sd  of  May  the  funds 
spoken  of  by  N  are  received  by  M,  and  then  Missouri 
bonds  have  advanced  seventy  or  eighty  per  cent, 
above  the  last  Investment,  and  are  difficult  to  be 
rotten.  On  the  29th  of  June  M  writes  to  N,  ac- 
knowledging- the  receipt  of  this  fund,  statinff  that 
Missouri  bonds  were  then  at  280  to  885,  and  asks 
whether  he  shall  invest  at  the  advanced  price 
when  to  be  had.  M  receives  no  answer  to  his 
inquiry,  and  therefore  does  not  invest  the  money 
in  his  hands:  the  Missouri  bonds  contlnuinff  to 
advance  in  price.  Hsld:  M  was  justified  in  waitinff 
for  further  instructions,  and  Is  not  liable  to  N  for 
the  loss. 

This  was  an  action  on  the  case,  instituted 
in  April,  1864,  in  the  Circuit  court  of  the 
city  of  Richmond,  and  afterwards  removed 
to  the  Circuit  court  of  the  county  of  Hen- 
rico, by  A.  N.  Bernard  ag^ainst  Robert  H. 
Maury  &  Co.,  brokers,  for  failing  to  invest 
the  funds  of  the  plaintiff  in  their  hands  in 
Georgia,  Alabama  or  Missouri  bonds.  The 
plaintiff  lived  in  Fredericksburg  until  some 
time  in  1863,  when  he  removed  to  his  farm 
in  the  county   of  Westmoreland.     As 

435  early  *as  November,  1862,  the  defend- 

*He  decided  thelcase  in  the  court  below. 
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ants  appear  to  have  acted  as  his  bro- 
kers, and  in  that  and  the  months  of  De- 
cember, January  and  February,  they  pur- 
chased Missouri  bonds  for  him  at  $112  and 
$112  50;  and  in  May  they  purchased  another 
of  these  bonds  for  him  at  $160. 

In  March,  1863,  the  plaintiff  wrote  to  the 
defendants,  authorizing  them  to  collect  a 
claim  against  the  quartermaster's  depart- 
ment of  the  Confederate  government,  and 
instructing  them  to  invest  the  proceeds, 
and  all  other  funds  which  should  be  depos- 
ited with  them  to  his  credit,  in  Missouri 
bonds.  He  also  wrote  to  his  sister,  who 
then  was  staying  at  Ashland,  near  Rich- 
mond, requesting  her  to  see  the  defendants, 
and  instruct  them  to  invest  all  his  funds  as 
speedily  as  practicable  in  Missouri  bonds. 
And  she  went  to  Richmond,  and  saw  one 
of  the  defendants,  and  read  to  him  the  let- 
ter. But  she  could  not  state  at  what  time 
of  the  year  that  was.  In  May,  the  defend- 
ants wrote  to  the  plaintiff,  stating  the  in- 
vestment of  the  money  received  trotn  the 
quartermaster's  department  in  a  Missouri 
bond  at  $160.  On  29th  of  June,  they  wrote 
again  to  him,  acknowledging  the  deposit 
with  them  for  the  plaintiff  of  $9,129;  stat- 
ing that  Missouri  bonds  had  advanced 
greatly  in  price,  and  were  then  at  2J0  and 
235 ;  and  asking  whether  or  not  they  should 
invest  when  the  bonds  could  be  had  at  the 
advanced  price ;  and  saying  that  no  Georgia 
or  Alabama  bonds  had  then  been  on  the 
market.  On  the  23d  of  August,  they  again 
write  to  the  plaintiff,  stating  the  contents 
of  their  previous  letters;  and  saying  that 
no  Missouri  bonds  were  to  be  had;  and 
they  would  then  brinp^  356  to  375,  and  prob- 
ably more;  and  again  requesting  him  to 
advise  them  what  they  should  do  with  the 
balance  due  him. 

It  further  appeared  that,  between  the  time 
when  the  bond  was  purchased  at  160, 
and  the  receipt  by  the  defendants 
436  *of  the  sum  of  $9,129,  Missouri  bonds 
had  advanced  seventy  or  eighty  per 
cent. ;  they  were  very  scarce,  and  not  to  be 
found  in  the  open  market  or  on  the  street, 
and  that  intervals  from  thirty  to  fifty  days 
occurred  when  these  bonds  were  not  to  be 
had  at  all. 

It  also  appears  that  communication  was 
difficult  between  Richmond  and  Westmore- 
land, and  no  reply  was  made  by  the  plain- 
tiff to  the  letters  of  the  defendants  asking 
for  instructions. 

The  parties  dispensed  with  a  jury,  and 
submitted  the  whole  matter  both  of  law  and 
fact  to  the  court;  and  the  court,  after 
hearing  the  evidence,  gave  judgment  for 
the  defendants.  And  thereupon  the  plain- 
tiff excepted ;  and  applied  to  this  court  for 
a  supersedeas;  which  was  awarded. 

lyittle,  for  the  appellant. 

Page  &  Maury,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  was  an  action  brought  by  the 
plaintiff  in  error  against  the  defendants 
in     error,     to    recover    damages    for    the 


neglect  and  failure  of  the  defendants  to  in- 
vest the  plaintiff's  funds,  in  their  hands 
during  the  late  war  between  the  States,  in 
Georgia,  Alabama  and  Missouri  bonds,  as 
the  plaintiff  alleges  he  instructed  them  to 
do. 

The  record  shows  that  the  defendants 
received  a  letter  from  the  plaintiff,  dated 
March  15th,  1863,  inclosing  a  draft  on  the 
Confederate  States  for  the  sum  of  $1,858, 
which  he  requested  the  defendants  to  invest 
in  a  bond  of  the  State  of  Missouri,  and 
saying  that,  on  or  about  the  1st  of  May 
following,  there  would  be  placed  in  their 
banking-house,  to  the  credit  of  the  plain- 
tiff, some  eight  or  nine  thousand  dollars  in 
Confederate  currency;  which  he  requested 
them  also  to  invest  in  Missouri  bonds. 

437  *The  defendants,  it  seems,  had  been 
the    plaintiff's    regular  bankers   and 

brokers,  at  least  since  November,  1862,  and, 
under  instructions  from  him,  had  invested 
his  funds  in  Missouri  bonds,  in  November, 
1862,  at  a  cost  of  $112  50;  in  December  fol- 
lowing at  a  little  lower  rate,  $112;  in  Janu- 
ary, 1863,  at  $115;  and  in  February,  atfl25, 
the  latter  being  the  highest  price  paid  for 
them  prior  to  the  date  of  plaintiff's  letter 
of  March  15th,  1863.  The  fund  mentioned 
in  that  letter  to  come  into  the  hands  of  the 
defendants  about  the  1st  of  May,  to  t>e  in- 
vested for  the  plaintiff,  was  not  received 
until  the  23d  of  that  month,  when  Missouri 
bonds  had  gone  up  from  $125,  their  market 
value  at  the  time  the  letter  of  instruction 
was  written,  to  ^30  or  $235.  This  appears 
from  the  letter  of  defendants,  addressed  to 
the  plaintiff,  dated  29th  of  June,  1863,  in 
which  they  ask  for  further  instructions, 
informing  the  plaintiff  that,  in  consequence 
of  this  great  advance  in  the  price  of  Mis- 
souri bonds,  and  there  not  being  and  never 
having  been  any  Greorgia  or  Alabama 
bonds  offered  in  market,  they  had  not 
invested.  And  the  question  now  is,  was  it 
their  duty,  under  the  circumstances,  to 
carry  out  the  instructions  of  March  15th,  as 
to  the  purchase  of  Missouri  bonds,  or  to 
await  further  instructions?  The  instruc- 
tions given  by  the  plaintiff  through  his 
sister,  though  communicated  to  the  defend- 
ants at  a  later  date  than  the  letter  of  March 
15th,  were  probably  given  under  the  same 
state  of  facts  in  the  mind  of  the  plaintiff 
that  existed  at  the  date  of  the  letter,  and 
cannot  change  the  relations  between  the 
parties.  Nor  is  it  satisfactorily  shown  by 
the  record  that  Missouri  bonds  could  at  that 
time  have  been  obtained,  if  the  defendants 
had  then  been  instructed  to  purchase  them 
at  the  extraordinary  price  at  which  they 
had  been  sold.  But,  whether  this  be  so  or 
not,  the  court  is  of  opinion  that  it  was  a 
case  for  continued  instruction.  And 
that   the  defendants,    who,    it  seems, 

438  *were  acting   in  good  faith,  nothing 
to  the  contrary  being  even  imputed  to 

them,  and  who  were  acting  in  fact  against 
their  own  interest,  for  what  they  believed 
to  be  for  the  benefit  of  their  principal,  were 
justified  in  asking  for  and  awaiting  further 
instructions. 
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With  regard  to  instructions,  there  are  two 
qnalifications  which  are  naturally  and  nec- 
essarily implied  in  every  case  of  mercantile 
ag'ency.  And  the  same  is  applicable  to  an 
a^rency  of  this  sort.  The  one  is  that  they 
are  applicable  only  to  the  ordinary  course 
of  thing's.  And  the  agent  will  be  justiiied 
in  cases  of  unforeseen  emergency,  in  deviat- 
ing from  them.  Story  on  Agency,  sec.  193. 
We  think  there  had  been  such  an  extraor- 
dinary advance  in  the  price  of  Missouri 
bonds  since  the  instruction  was  given, 
which,  if  it  did  not  constitute  such  an 
emergency,  as  at  least  to  justify  the  defend- 
ants to  call  for  further  instructions,  and  to 
await  an  answer.  They  wrote  time  and 
again  to  the  plaintiff,  informing  him  of 
the  change  of  circumstances,  and  asking 
for  further  instructions.  If  he  did  not  re- 
ceive their  letters,  it  was  not  their  fault. 
And  it  seems  to  the  court  that  it  would  be 
too  strict  to  hold  them  liable  for  the  loss. 
The  judgment  of  the  Circuit  court  must 
therefore  be  affirmed. 

Judgment  affirmed. 


439  *Qinrinrii  v.  Cullen. 

March  Term,  1871,  Richmond. 
MoNCURX,  P.,  absent 

I.  SmH  of  NegoUsMc  Notes— Usviy.^-G  makes  his  note 
which  Is  endorsed,  and  makes  a  deed  of  trust  on 
land  to  secure  it,  and  puts  it  in  the  hands  of  L,  a 
broker  and  banker,  to  sell;  and  L advances  to  him 
nearly  as  much  as  it  is  expected  will  be  the  net 
proceeds  of  the  note.  On  the  next  day,  L  offers 
the  note  to  C  at  one  and  a  quarter  per  cent  per 
month  discoant  C  says  he  has  no  money,  bat  L, 
who  has  on  deposit  notes  of  C  coming*  soon  to 
matnrity.  proposes  to  advance  the  money  for  him; 
and  C  agrees  to  take  the  note.  if.  after  examining 
the  title  to  the  property,  he  is  satisfied.  L  there- 
upon advances  to  G  the  whole  of  the  net  proceeds 
of  the  note.  C  examines  the  title  and  is  satisfied, 
and  in  sixteen  days  afterwards  he  pays  L  the 
money  he  had  advanced  for  him,  and  interest  upon 
it  for  the  sixteen  days.  C  has  no  knowledge  of  the 
character  of  the  note,  or  for  whose  benefit  it  is 
sold.    This  is  not  usury. 

a.  Bill  of  Bxceptions— Certlflcstlon  of  ByMenco— Rale 
as  to  Review  by  tlM  Appolloto  Court,  t— In  a  bill  of 
exceptions  to  the  refusal  of  the  court  to  grant  a 

•Sflleof  Negotiable  Notes— Usury.— See  the  principal 
case  sustained  in  Moseley  v.  Brown,  76  Va.  421.  and 
disUnguished  in  Bailey  v.  Hill,  77  Va.  497. 

tBUI  of  Exceptions— Certlflcstlon  of  Evidence.— See 

second  headnote  sustained  in  Morgan  v.  Fleming,  24 
W.  Va.  186,  196.  But  in  Moses  v.  Old  Dominion,  etc., 
Co..  82  Va.  29.  Lact.  J.,  in  a  dissenting  opinion  said: 
**In  the  case  of  Oimmi  ▼.  Cullen.  20  Oratt  499.  the 
cases  are  examined  and  compared,  and  it  was  held 
that  'if  all  the  evidence  is  the  evidence  introduced 
by  the  exceptor,  the  appellate  court  will  not  review 
the  Judgment;  but  if  all  the  evidence  is  introduced 
by  the  party  who  recovers  a  judgment  the  appellate 
court  will  review. '  But  in  a  case  where  the  evidence 
was  all  Introduced  by  the  party  who  obtained  the 
verdict  and  yet  he  w|is  made  the  exceptor,  by  the 
action  of  the  court  in  setting  aside  the  verdict  if 


new  trial,  the  evidence,  and  not  the  facts  proved, 
is  stated.  If  all  the  evidence  was  introduced  by 
the  exceptor,  the  Appellate  court  will  not  review 
the  Judgment;  but  if  all  the  evidence  is  introduced 
by  the  party  who  recovers  the  Judgment,  the 
Appellate  court  will  review  the  Judgment  and,  if 
taking  it  all  as  true,  the  verdict  and  Judgment  is 
erroneous,  will  reverse  it. 

In  May,  1867,  I^ouis  Gimmi  applied  to  the 
judge  of  the  Circuit  court  of  the  city  of 
Richmond  for  an  injunction  to  restrain 
Patrick  Cullen  and  others  from  proceeding 
to  sell  certain  real  estate  in  the  city  of 
Richmond  and  county  of  Henrico,  under  a 
deed  of  trust  executed  by  Gimmi  and  wife 
to    secure    a    negotiable    note    for    $7,000, 

made  by  Gimmi  and  endorsed  by 
440      *S.  Swartz,  and  held  by  Cullen.    The 

bill  charged  that  the  note  was  usuri- 
ous, having  been  discounted  at  sixteen  per 
cent,  per  year ;  and  without  asking  for  a 
discovery  from  the  defendants,  prayed  the 
court  to  direct  an  issue  to  be  tried  at  its 
bar,  whether  or  no  the  transaction  was 
usurious. 

Cullen  answered  the  bill,. denying  that  he 
had  knowledge  of  any  usury  in  the  note :  he 
purchased  it  of  Lancaster  A  Co.,  brokers, 
without  knowing  for  what  purpose  it  was 
made,  or  to  whom  it  belonged. 

An  issue  having  been  directed,  on  the  first 
trial  the  jury  was  hung,  and  no  verdict  was 
rendered.  On  the  second  trial,  after  the 
evidence  had  been  introduced,  the  defendant 
moved  the  court  to  instruct  the  jury  as  fol- 
lows: 

If  the  jury  shall   be   satisfied,    from   the 

the  exceptor's  evidence  is  rejected,  who  passes  upon 
the  weight  or  credibility  of  the  evidence?  See  the 
opinion  in  that  case.  This  statement  of.  the  rule  is 
not  sustained  by  the  authorities  cited.  In  this  case 
the  sole  question  before  this  court  was  the  measure 
of  damages.  As  to  this  question  there  was  no  con- 
flict of  testimony.  I  do  not  see  how  the  court  can 
refuse  to  review  the  case  upon  the  ground  that  the 
evidence  was  certified  as  to  a  question  not  in  dispute. 
The  question  of  the  measure  of  damages  in  a  case 
like  this  is  a  question  of  law.  That  the  damages 
were  too  small  was  not  subject  of  review  before  the 
statute  to  be  found  in  the  Code  of  1810,  c.  128,  sec.  06, 
p.  610.  Jackson  v.  Boast  2  Va.  Cases  40,  decided  in 
1810:  Rixey  v.  Ward.  8  Rand.  6S.'* 

See  also,  Cluverius*  Case,  81  Va.  8G7  «t  «««.,  where 
the  decision  of  the  principal  case  is  discussed  by 
Laot,  J.,  in  a  concurring  opinion,  who  says  in  part,  at 
p.  868.  "Oimmi  v.  Cullen  is  in  conflict  with  Goodman 
V.  The  Railroad,  cited  above  (81  Va.  576).  In  Oimmi  v. 
Cullen.  it  is  said,  'The  rule,  therefore,  is,  that  where 
all  the  evidence  is  introduced  by  one  party,  and  the 
verdict  is  in  his  favor,  the  otker  party  may  have  a 
refusal  to  grant  a  new  trial  reviewed,  upon  a  bill  of 
exceptions  certifying  the  evidence  only.  In  such  a 
case,  the  evidence  certified  will  be  considered  as 
true  by  the  appellate  court  unless  impeached  in 
some  way.  But,  when  the  verdict  is  against  the  party 
who  introduced  the  evidence,  he  cannot  have  the 
refusal  of  the  court  to  grant  a  new  trial  reviewed 
upon  a  certificate  of  the  evidence  merely,  he  must 
have  a  certificate  of  the  facts  proved.  From  the 
evidence  certified  in  the  former  case,  and  from  the 
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evidence,  that  the  note  on  which  this  suit 
is  brought  was  drawn  and  endorsed  by  the 
maker  and  endorser  to  raise  money  on  a 
sale  of  it,  and  was  placed  by  them  in  the 
hands  of  Lancaster  A  Co.,  brokers,  to  be 
sold  by  them  for  that  purpose ;  and  I^ancas- 
ter  A  Co.  sold  it  to  the  defendant  at  a  dis- 
count of  more  than  legal  interest,  but 
neither  endorsed  the  note  nor  made  them- 
selves in  any  way  responsible  for  its  pay- 
ment, nor  at  any  time  owned  it,  or  any  part 
of  it ;  and  that  the  defendant  purchased  it 
without  notice  of  the  purpose  for  which  it 
was  made,  or  of  its  character,  more  than 
the  note  and  endorsement  import,  the  jury 
must  find  for  the  defendant. 

The  plaintiff  thereupon  moved  the  court 
to  instruct  the  jury  as  follows : 

1.  If,  from  the  evidence,  the  jury  shall 
believe  that  the  plaintiff  applied  to  fyancas- 
ter  A  Co.  for  a  loan  of  money,  and  at  the 
suggestion  of  Lancaster  A  Co.  made  the 
note  in  the  house  of  Lancaster  A  Co. ,  which 
was  then  and  there,  with  the  knowledge  of 
Lancaster  A  Co.,  endorsed  by  Swartz  for 
the  accommodation  of  Gimmi,  and  delivered 
to  Lancaster  A  Co.,  who  thereupon 
441  *paid  him  for  the  said  note  the  sum 
of  $5,894  17  out  of  their  own  money, 
and  the  deed  of  trust  to  secure  it  was  pre- 
pared in  their  office ;  and  at  the  time  Lan- 
caster A  Co.  had  no  authority  to  purchase 
the  note  for  Cullen,  and  no  money  of  CuUen 
in  their  hands,  then  the  transaction  is  usu- 
rious ;  and  the  subsequent  sale  of  the  note 
by  Lancaster  &  Co.  to  Cullen  did  not  purge 
it  of  that  taint ;  and  the  jury  must  find  for 
the  plaintiff. 

The  court  gave  the  instruction  asked  for 
by  the  defendant,  and  refused  to  give  that 

facts  certified  in  the  latter,  the  appellate  court  vfill 
draw  iuch  inference  as  a  Jury  tnioht  reatanably  draw.* 
This  distinction  does  not  exist  I  think." 

Same— Same— Reversal  of  Judffineiit— Old  Rule  In 
Vlr^nla.  —  Several  cases  cite  principal  case  as 
authority  for  the  old  rule  in  Virirlnia,  i.  «.,  when  the 
evidence  is  certified,  the  appellate  court  would  not 
reverse  the  decision  of  the  lower  court  unless  on 
rejecting  all  the  parol  evidence  of  the  exceptor  and 
srivlnff  full  faith  and  credit  to  the  evidence  of  the 
adverse  party,  the  judgment  should  still  appear  to 
be  wrong.  See  Dean's  Case,  82  Oratt  916.  and  fooU- 
note;  Daingerfield  v.  Thompson,  88  Oratt  141,  and 
foot-note:  Payne  v.  Grant.  81  Va.  169;  Hanriot  v. 
Sherwood,  82  Va.  8:  Muse  v.  Stem,  82  Va.  87;  Bank 
V.  Waddill,  81  Oratt  475,  and  foot-note.  See  Va.  Code 
1887,  S  8484  for  the  abolition  of  this  rule.  See  also, 
foot-note  to  Read's  Case.  22  Oratt  924,  for  a  collection 
of  cases  on  this  point. 

Same— Certification  of  Facts.— In  Richmond,  etc.,  R. 
R.  Co.  V.  Morris.  31  Oratt  208.  the  court  said:  "The 
certificate  in  this  record  purports  to  be  the  facts, 
and  we  think  that  is  its  true  character.  What  each 
witness  stated  is  certified  as  facts  'proved'  by  that 
witness,  and  there  seems  to  be  no  essential  conflict 
in  the  statements.  The  statements  of  some  are 
fuller  than  those  of  others,  but  they  do  not  appear 
to  be  in  conflict  with  each  other.  This  Is  in  effect  to 
certify  that  the  evidence  it  true,  and  substantially  the 
facts  proved  by  the  evidence.  Oimmi  v.  Cullen,  20 
Oratt  489,  465."    Whereas  in  Procter  v.  Spratley,  78 


asked  for  by  the  plaintiff.  And  the  court 
then  gave  the  following  instruction : 

2.  But  if  the  jury  shall  believe  that  the 
note  so  made  and  endorsed  was  purchased 
by  lyancaster  A  Co.  with  a  knowledge  of  its 
character,  at  a  greater  rate  of  discount  than 
six  per  centum  per  annum,  then  the  trans- 
action is  usurious,  and  they  must  find  for 
the  plaintiff. 

And  on  the  motion  of  the  plaintiff,  in- 
structed the  jury  as  follows : 

3.  And  if  the  jury  are  satisfied,  from  the 
evidence,  that  Lancaster  A  Co.,  without 
any  authority  from  Cullen  to  purchase  the 
note  for  him,  paid  for  the  note  with  their 
own  money  and  received  it  from  the  maker, 
they  thereby  became  the  purchasers  of  the 
note. 

The  plaintiff  excepted  to  the  opinion  of 
the  court  giving  the  instruction  asked  for 
by  the  defendant,  and  refusing  to  give  the 
first  instruction  asked  for  by  the  plaintiff. 

The  bill  of  exception  sets  out  the  sub- 
stance of  all  the  evidence  given  on  the  trial ; 
for  which  see  the  next  bill. 

The  jury  found  a  verdict  that  the  note 
was  not  usurious.  And  thereupon  the 
plaintiff  moved  the  court  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence.    But  the  court  overruled  the  motion, 

and  the  plaintiff  excepted.  The  bill 
442      of   exception    states    *that-  upon    the 

motion  of  the  plaintiff  the  court  cer- 
tifies the  following  as  the  evidence,  there 
being  no  testimony  offered  by  the  defend- 
ant. R.  A.  I^ancaster,  a  member  of  the 
firm  of  Lancaster  &  Co.,  deposed  as  follows : 
and  then  proceeds  to  give  his  evidence  in 
detail.  In  substance  it  is  as  follows:  The 
note  in  question  was   sold   by  me  to  CuUen 

Va.  964,  the  court  said:  ''Bill  of  exceptions  No.  2  pur- 
ports to  certify  the  facte  proven;  but  upon  many 
points,  and.  Indeed,  the  most  material  points.  It 
certifies  the  testimony;  and  upon  the  question 
whether  this  was  a  sale  by  sample  or  not  the  court 
expressly  refuses  to  certify  what  facts  were  proven, 
but  certifies  that  the  evidence  was  conflicting,  and 
refers  the  appellate  court  for  information  to  the 
evidence  certified  in  bill  of  exceptious  No.  I.  On 
these  points  bill  of  exceptions  No.  2  is  a  certificate  ot 
evidence  and  not  of  facta  proven.  In  addition  to  the 
authorities  above  quoted,  see  also.  Danville  Bank  v. 
Waddill's  Adm'r,  SI  Oratt  475;  Oimmi  v.  Cullen,  90 
Oratt  461-^;  and  opinion  of  court  in  Read's  Case,  28 
Oratt  928." 

Same— Verdict  Contrary  to  the  Weight  of  Bvideooe— 
When  New  Trie!  Qrented.— In  Cluverius  v.  Com.,  81  Va. 
816,  the  court  said :  "A  new  trial,  asked  on  the  ground 
that  the  verdict  is  contrary  to  evidence,  ought  to  be 
granted  only  in  a  case  of  plain  deviation  from  right 
and  Justice;  and  this  court  will  set  aside  a  verdict 
on  such  a  motion,  only  in  a  case  where  the  jury 
have  plainly  decided  against  the  evidence,  or  with- 
out evidence.  Dean's  Case,  32  Oratt.  citing  Read's 
Case,  22  Oratt.,  and  cases  there  cited:  Oimmi  v. 
Cullen,  20 Oratt,  and  cases  there  cited;  Blosser  v. 
Harshbarger,  21  Oratt,  and  cases  there  cited."  See 
also,  foot-not'e  to  Read's  Case  for  a  collection  of  cases 
on  this  subject  See  also,  on  the  above  points,  mono- 
graphic note  on  "Bills  of  Exception"  appended  to 
Stoneman  v.  Com.,  25  Oratt  887. 
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on  the  Ist  of  May.  Gimmi  and  Swartz  were 
in  the  room  at  our  banking  house  when  the 
note  was  executed.  Gimmi  told  me  he 
wanted  to  raise  money  in  several  previous 
conversations.  Swartz  said  Gimmi  owed 
him  money,  and  had  property.  I  told  him 
I  could  raise  the  money.  Gimmi *s  note  was 
larger  than  the  note  due  to  Swartz ;  that, 
Swartz  said,  was  for  $2,000  in  gold,  for 
which  he  had  a  deed  of  trust.  The  note  was 
drawn  in  our  office  in  the  presence  of  Gimmi 
and  Swartz  at  my  suggestion.  It  was  diffi- 
cult, at  the  time,  to  make  negotiations  for 
money.  The  rate  of  discount  on  the  note 
was  one  and  a  quarter  per  cent,  per  month, 
then  very  moderate.  Our  commissions  were 
to  come  off  the  amount.  To  secure  the  note 
Gimmi  executed  a  deed  of  trust  on  real 
estate.  (The  deed  is  set  out.  This  deed  is' 
dated  April  30th,  1866.  On  that  day  there 
was  placed  to  the  credit  of  Gimmi,  on  Gim- 
mi's  pass  book,  $5,894  17;  and  on  the  1st  of 
May,  there  was  entered  on  their  ledger  to 
his  credit  $5,926  67;  and  Gimmi  checked  for 
the  money  as  he  needed  it. )  Thinks  Dr. 
CuUen  was  not  in  the  city  when  the  note 
was  executed.  Did  not  tell  him  anything 
about  the  origin  of  the  paper,  or  the  purpose 
for  which  it  was  made;  because  if  I  had 
done  so  he  would  not  have  purchased  it. 
We  never  inform  a  purchaser  of  the  origin 
of  the  paper  we  offer  for  sale.  He  did  not 
know  tlie  origin  of  the  transaction  or  the 
character  of  the  note,  or  to  whom  it  be- 
longed. I  explained  to  him  the  security  on 
which  it  rested.  Dr.  CuUen  kept  an  account 
at  our  house,  but  never  authorized  me  to 
buy  paper  for  him.  I  never  bought 
443  any  *paper  for  him  without  first  sub- 
mitting it  to  him.  At  this  time  Dr. 
CuUen  had  no  money  on  deposit  with  us, 
but  he  had  bills  receivable  deposited  with 
us  for  collection,  which  were  paid,  and  by 
which  we  were  reimbursed  the  money  which 
we  advanced  to  Gimmi.  When  the  transac- 
tion was  closed  he  gave  us  his  check  for  the 
amount  of  the  sale  of  the  note  and  sixteen 
days  interest.  When  I  iirst  offered  the  note 
to  Dr.  Cullen,  on  the  1st  of  May,  he  objected 
to  taking  it,  saying  that  he  had  no  money, 
and  his  account  with  us  was  in  fact  over- 
drawn. I  told  him  that  would  make  no  dif- 
ference, that  it  was  a  good  note,  and  we 
would  advance  the  money  for  him;  and  he 
agreed  to  do  so,  subject  to  the  right,  on  his 
part,  to  look  into  the  title  to  the  property 
which  had  been  conveyed  to  secure  the  note, 
and  to  decline  the  purchase  if  he  was  not 
satisfied  with  it.  He  did  look  into  the  title, 
was  satisfied  with  it,  took  the  note,  and  on 
the  16th  of  May  we  closed  the  transaction, 
charging  him  with  the  amount  which  had 
been  advanced  to  Gimmi  and  sixteen  days 
interest  upon  it. 

The  money  advanced  to  Gimmi,  as  I  have 
before  stated,  was  our  own  money,  but  it 
was  advanced  for  Dr.  Cullen,  as  I  have  be- 
fore stated,  to  enable  him  to  purchase  the 
note,  not  to  purchase  it  for  myself  or  for 
my  house,  and  I  never  considered  myself  as 
the  owner  of  it,  or  any  part  of  it,  at  any 
time,    and   never  intended  to  make  myself 


responsible  for  its  payment.  Yet,  if  Dr. 
Cullen  had  found  that  my  representation  of 
the  security  was  not  correct,  and  had  refused 
to  take  the  note,  as  he  had  a  right  to  do,  I 
should  have  been  obliged  to  look  to  Gimmi 
for  the  repayment  of  the  money  I  had  ad- 
vanced to  him,  as  I  have  before  stated. 
That  is  one  of  the  risks  of  my  business. 

The  defendant  Cullen  was  examined  as  a 
witness   on    a    former   trial,  and  not  being 
introduced  on  this  trial,  the  plaintiff  intro- 
duced several   jurors  who  served  upon  the 
former  trial,  who  testified   that,  upon 

444  the  ^former  trial,  when  Cullen  was  ex- 
amined on  his  own  behalf,  he  deposed 

that  he  did  not  purchase  the  said  note  until 
after  he  had  examined  the  title  to  the  prop- 
erty, and  the  property  itself,  and  then  paid 
for  it  by  his  check  on  Lancaster  A  Co. 

On  the  11th  of  March,  1869,  the  cause  came 
on  to  be  heard,  upon  the  verdict  of  the  jury 
and  the  motion  by  the  plaintiff,  for  a  new 
trial  of  the  issue,  when  the  court  overruled 
the  motion,  dissolved  the  injunction,  and 
dismissed  the  bill.  And  Gimmi  thereupon 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

lyyons,  for  the  appellant,  insisted — 

1.  That  the  evidence  shewed  that  lyancas- 
ter  took  the  note  from  Gimmi,  and  paid 
him  the  money  for  it ;  and  that  the  sale  by 
lyancaster  to  Cullen  was  subsequent  to  this 
payment  by  I^ancaster  to  Gimmi.  And  as 
the  purchase  was  admitted  to  be  at  more 
than  legal  interest,  it  was  clearly  usurious. 
And  the  note  being  usurious  in  its  incep- 
tion, it  is  null  and  void  in  the  hands  of 
every  subsequent  holder.  The  first  instruc- 
tion asked  for  by  the  plain  tiff  should,  there- 
fore, have  been  given.  Wilkie  v.  Roosevelt, 
3  John.  Cas.  206 ;  Jones  v.  Hake,  2  Id.  60 ; 
Bennet  v.  Smith,  15  John.  R.  355;  Whit- 
worth  V.  Adams,  5  Rand.  333. 

2d.  If  the  parties  whose  names  are  on  a 
note  made  to  raise  money,  and  discounted 
at  a  higher  rate  than  legal  interest,  could 
not  sue  upon  it  if  it  had  not  been  dis- 
counted, it  is  usurious  and  void.  Powell  v. 
Waters,  17  John.  R.  176;  8  Cow.  R.  669. 
And  a  bill  or  note  drawn  for  the  purpose  of 
being  discounted  at  usurious  interest,  and 
endorsed  for  the  accommodation  of  the 
maker,  is  void.  Munn  v.  The  Commission 
Co.,  15  John.  R.  44;  Bennet  v.  Smith,  15 
Id.  355. 

3d.  A  note  has  no  legal  inception  until 
its  delivery,  as  evidence  of  an  existing 
debt ;  and  if  negotiated  at  a  usurious  dis- 
count by  the  maker,  it   is  void  in  the 

445  *hands  of  the  purchaser.     Marvin  v. 
McCuUum,  20  John.  R.  288;  Seymour 

V.  Strong,  1  Hill  N.  Y.  R.  563;  Asly  v. 
Rapeleye,  Id.  9;  Clark  v.  I^oomis,  5  Duer 
R.  469;  Clark  V.  Scisson,  4  Id.  408;  Williams 
V.  Storm,  2  Id.  52 ;  1  Saund.  R.  60 ;  Catlin 
V.  Gunter,  1  Kern.  R.  368.  And  one  who 
acts  as  agent  in  procuring  a  usurious  loan 
upon  a  note,  cannot  recover  upon  it  as  en- 
dorser.    Reed  v.  Smith,  9  Cow.  R.  647. 

4.  A  note  made  to  raise  money,  and  sold 
at  a  higher  rate  of  interest  than   is  lawful. 


493 


20  GRATT. 


Virginia  Rbforts,  Annotatbd. 


446,  447,  448 


if  none  of  the  parties  to  it  could  sue  upon 
it,  as  between  themselves,  it  is  void  in  the 
hands  of  a  party  who  had  purchased  it  at 
less  than  the  legal  rate  of  interest.  Knights 
V.  Putnam,  3  Pick.  R.  184 ;  Cockey  v.  B*orest, 

1  Gill  A  John.  R.  482;  Ruffin  v.  Armstrong, 

2  Hawks.  R.  411 ;  2  Parsons  on  Bills  and 
Notes,  426,  427  and  notes  V.  W.  &  X. ;  Ed- 
wards on  Bills  and  Notes,  352.  So,  if  a 
note  is  purchased  with  knowledge,  from  an 
agent  of  the  maker,  at  a  usurious  discount, 
it  is  void;  and,  a  fortiori,  if  it  is  purchased 
by  his  own  agent.  Taylor  v.  Bruce,  Gilm. 
42 ;  Whitworth  v.  Adams,  5  Rand.  333.  And 
where  a  usurious  loan  is  made,  and  promis- 
sory notes  are  pledged  as  security,  no 
action  can  be  maintained  by  the  lender 
against  the  borrower.  Bell  &  Harvey  v. 
Lent,  24  Wend.  R.  230. 

J.  Alfred  Jones  and  R.  T.  Daniel,  for  the 
appellee. 

First,  It  was  right  to  give  the  instruction 
asked  by  the  defendant,  CuUen. 

It  is  in  Virginia  well-settled  law,  and  has 
been  since  Whitworth  v.  Adams,  5  Rand. 
333,  and  Taylor  v.  Bruce,  Gilmer  42,  that 
a  note,  made  for  sale,  and  placed  in  the 
hands  of  an  agent  to  be  sold,  may  be  by 
him  sold  at  a  discount  exceeding  legal  inter- 
est, when  the  agent  does  not  make  himself 
responsible  for  it,  and  the  buyer  does  not 
know  the  note  was  made  for  sale. 
446  I^aw's  ex'rs  v.  ^Sutherland  &  als., 
5  Gratt.  357;  Brummel  &  Co.  v. 
Enders,   Sutton  &  Co.,  18  Gratt.  873. 

Second.  The  court,  in  effect,  gave  the  in- 
structions asked  by  the  plaintiff,  Gimmi, 
who  has  therefore  no  right  to  complain  on 
that  score. 

CuUen  was  the  party  entitled  to  complain, 
for  there  was  no  evidence  that  the  note  was 
purchased  by  I^ancaster,  but  evidence  ex- 
actly to  the  contrary ;  and  the  instruction 
was  calculated  to  mislead.  And  so  was  the 
instruction  that  *4f  Lancaster  A  Co.  paid 
for  the  note  with  their  own  money,  and 
received  it  from  the  maker,  they  thereby 
became  the  purchasers  of  it." 

The  proof  is,  that  they  did  not  pay  for  it 
with  their  own  money ;  that  they  acted  as 
Gimmi's  agents  in  selling  the  note,  and 
that  he  paid  them  for  it  a  commission  of 
$70. 

The  proof  is,^  that  they  advanced  the 
money,  and  that'  Cullen  bought  the  note, 
and  paid  interest  on  the  advance.  If  they 
iix  the  date  of  the  purchase  on  the  1st  of 
May,  and  Cullen  on  the  16th,  it  is  because 
he  did  not  regard  it  consummated  until  he 
examined  into  the  security,  and  he  did  not 
complete  the  examination  till  the  16th.  It 
was  inchoate  on  the  1st,  and  when  he  found 
the  security  good,  on  examination,  the  pur- 
chase related  back  to  that  day.  Accord- 
ingly, he  paid  interest  for  the  16  days. 

In  accounting  for  the  price  to  Gimmi, 
they  took  the  risk  of  CuUen 's  accepting  the 
security.  They  were  convinced  it  was  good, 
and  there  wa#  no  risk,  and  they  found  their 
account  in  the  commission  they  got  from 
Gimmi  on  the  transaction. 


It  is  said  Lancaster  &  Co.  had  no  author- 
ity to  purchase  for  Cullen.  It  was  not  nec- 
essary for  them  to  have  authority  from 
Cullen  to  purchase  for  him.  He  was  acting 
for  himself,  and  agreed  conditionally,  on 
the  1st  of  May,  to   buy.     Though   he 

447  had  no  money,    their  ^advancing  on 
his  account,  subject  to  his  refusal  of 

the  security,  and  therefore  of  the  obligation 
to  return  the  advance,  was  not  paying  their 
own   money. 

To  commit  usury,  parties  must  intend  to 
do  the  acts  constituting  it.  Lancaster  A 
Co.  did  not  intend  to  pay  their  own  money 
to  get  the  title  to  the  note  in  themselves, 
nor  did  Gimmi  intend  they  should  get  it. 

They  and  he  intended  a  brokerage  on  the 
j)art  of  Lancaster;  f.nd  if  Cullen  had  re- 
jected the  security,  the  note  would  have 
resulted  to  Gimmi,  and  Lancaster  been  left 
to  sell  it  to  some  one  else,  who  thought  bet- 
ter than  Cullen  did  of  the  security,  and 
thus  reimburse  himself  for  the  money  he 
had  accounted  for  to  Gimmi. 

Third.  The  motion  for  the  new  trial  was 
properly  refused.  Not  only  was  there  not 
the  conclusive  evidence  required  to  establish 
usury ;  Brockenbrough  v.  Spindle,  17  Gratt. 
21,  33 ;  there  was  not  enough  to  beget  a 
well-grounded  suspicion  of  it.  8.  C.  45. 
But  the  court  cannot  review  the  ruling,  for 
the  facts  are  not  certified. 

JOYNES,  J.  The  court  did  not  err  in 
giving  the  instruction  moved  by  the  defend- 
ant. It  was  in  accordance  with  the  doctrine 
of  a  majority  of  the  whole  court,  in  Whit- 
worth v.  Adams,  5  Rand.  333 ;  foUowinir 
Taylor  v.  Bruce,  Gilmer  42 ;  and  recognised 
as  the  settled  law  of  the  State,  in  Brummel 
A  Co.  V.  Enders,  Sutton  &  Co.,  18  Gratt. 
873. 

The  instruction  moved  by  the  plaintiff 
was  predicated  upon  the  supposition  that 
Lancaster  A  Co.  did  not  sell  the  note  to  the 
defendant  as  the  agents  of  the  maker  and 
endorser,  or  either  of  them,  as  supposed  in 
the  instruction  moved  by  the  defendant; 
but  that  they  had  themselves  become  the 
purchasers  of  it,  and  afterwards,  while  they 
held  it  as  their  own  property,  sold  it  to  the 
defendant.     This   instruction  did  not 

448  submit  to  *the  jury  the  general  ques- 
tion whether  the  note  had  been  pur- 
chased by  Lancaster  A  Co. ,  and  sold  by 
them,  as  their  own  property,  to  the  defend- 
ant. It  set  forth  various  supposed  facts, 
and  implied,  without  saying  so,  that  if 
these  supposed  facts  were  true,  Lancaster 
A  Co.  had  purchased  the  note,  and  sold  it 
to  the  defendant  as  their  own  property; 
which  would  have  made  a  case  of  usury. 
The  court,  upon  refusing  to  give  this  in- 
struction, gave  another,  of  its  own  motion, 
which,  without  any  recital  of  special  cir- 
cumstances, submitted  to  the  jury,  in  gen- 
eral terms,  the  question,  whether  the  note 
was  purchased  by  Lancaster  A  Co. ;  and 
instructed  them  that,  if  it  was,  it  was  a 
case  of  usury.  The  court  evidently  designed 
to  embody,  in  this  instruction,  the  same 
proposition  as  that  embodied  In  the  prayer 
of  the  plaintiff.     It  doubtless  thought  that 
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the  form  in  which  the  latter  was  expressed 
was  calculated  to  confuse  the  jury.  If  the 
instruction  thus  f^iven  fell  short,  in  its 
scope  and  effect,  of  the  instruction  mov^ 
by  the  plaintiff,  the  difference  was  fully 
made  up  by  the  instruction  subsequently 
given  on  the  motion  of  the  plaintiff.  The 
plaintiff,  therefore,  has  no  right  to  com- 
plain; he  obtained  from  the  court  substan- 
tially the  same  instruction  he  asked  for, 
and  in  a  simpler  and  more  intelligible  form. 
The  instruction  moved  by  the  plaintiff  was 
liable,  however,  to  a  more  serious  objection. 
It  did  not  present  to  the  mind  of  the  jury 
the  distinct  question,  whether  I^ancaster  & 
Co.  had  become  the  purchasers  and  owners 
of  the  note,  upon  their  own  account.  A 
lawyer  would  readily  understand,  upon 
reading  the  instruction,  that  that  was  the 
question  involved;  but  a  plain  man,  with- 
out legal  knowledge,  would  hardly  discover 
it  without  explanation.  Moreover,  it  as- 
sumes that  Lancaster  &  Co.,  at  the  time 
the  note  was  delivered  to  them  by  Gimmi, 
'*paid  him  for  the  said  note  the  sum  of 
$5,894  17,  out  of  their  own  money,"  having 
then  no  money  of  Cullen  in  their 
449  hands,  and  no  authority  *from  him  to 
purchase  a  note  for  him,  and  says 
that,  if  that  was  so,  the  transaction  was 
usurious.  This  could  not  be  true  unless  the 
$5,894  17  was  paid  as  the  price  of  the  note ; 
unless  the  transaction  was  a  sale  of  the 
note  by  Gimmi,  and  a  purchase  of  it  by 
Lancaster  &  Co.  If  it  was  paid  for  the 
note,  in  the  sense  of  an  advance  of  money 
upon  it,  in  the  expectation  of  making  a  sale 
of  it,  the  note  being  still  the  property  of 
Gimmi,  then  the  proposition  of  the  instruc- 
tion would  not  be  true.  And  in  this  view, 
the  fact  that  the  money  was  paid  out  of 
Lancaster  &  Co.  's  own  funds  was  wholly 
unimportant.  And  that  fact  was  unimpor- 
tant in  any  view,  unless  it  was  paid,  on 
their  own  account,  on  a  purchase  of  the 
note  for  their  own  benefit.  They  might 
advance  it  for  Dr.  Cullen,  as  a  loan  to  en- 
able him  to  make  the  purchase,  as  Lancas- 
ter says  was  the  fact.  The  fact  is,  that 
while  only  $5,894  17  was  put  to  the  credit 
of  Gimmi  on  the  books  of  Lancaster  Sl  Co. 
on  the  30th  April,  1866,  the  day  the  note 
was  delivered  by  him  to  them,  the  sum 
was  increased,  on  the  1st  day  of  May,  1866, 
the  day  on  which  the  sale  was  made  to  Cul- 
len, conditionally,  to  $5,926  67,  on  the  nett 
proceeds  of  the  note.  The  instruction  with- 
holds any  consideration  of  this  fact  from 
the  jury,  and  makes  the  transaction  turn 
upon  the  payment  of  the  $5,894  17,  upon 
the  delivery  of  the  note.  Without  pursuing 
this  subject  any  further,  I  think  that  this 
instruction  was  calculated  to  confuse  and 
mislead  the  jury,  and  ought,  for  that  rea- 
son, to  have  been  refused.  It  would  have 
l>een  no  error  to  refuse  it,  without  substi- 
tuting any  other  in  its  place. 

The  bill  of  exceptions  in  relation  to  the 
instructions  given  and  refused  discloses, 
therefore,  no  error. 

In  considering  the  bill  of  exceptions  to 
the  refusal  of  the  court  to  award  a  new  trial 


of  the  issue,  the  question  arises,  whether  it 

is  to  be  regarded  as  containing  a  certificate 

of  the  evidence  given  on  the  trial,  or 

450  a  certificate  *of  the   facts  proved  on 
the  trial,  in  the  opinion  of  the  Circuit 

court.  The  counsel  for  the  plaintiff  con- 
tended, that  notwithstanding  it  does  ilot, 
in  terms,  profess  to  certify  the  facts  proved, 
yet  as  the  evidence  stated  was  all  introduced 
by  the  plaintiff,  and  there  was  no  intima- 
tion that  any  part  of  it  was  not  credible,  it 
should  all  be  taken  to  be  true ;  so  that  the 
certificate  should  be  regarded  as  substan- 
tially a  certificate  of  the  facts.  The  lan- 
guage of  the  bill  of  exceptions,  however, 
indicates  that  the  intention  of  the  court 
was  to  certify  the  evidence,  and  not  the 
facts.  It  says,  **the  court  certifies  the  fol- 
lowing as  the  evidence  in  the  cause." 
**Robert  A.  Lancaster  [the  only  witness  as 
to  the  transaction  in  controversy,]  deposed 
as  follows."  It  says  that  the  other  wit- 
nesses also  introduced  by  the  plaintiff  ' 'tes- 
tified," Ac. 

Since  the  distinction  between  a  certificate 
of  evidence  and  a  certificate  of  facts  proved, 
has  been  so  fully  established  and  so  well 
understood,  it  can  hardly  be  supposed  that 
the  judge  or  the  counsel,  both  of  long  ex- 
perience and  eminent  learning  and  ability, 
would  employ  such  language,  when  the  in- 
tention was  to  have  a  certificate  of  the  facts 
proved.  The  use  of  such  words  in  the  bill 
will  not  be  decisive  of  the  character  of  the 
certificate,  if  it  appears  from  the  use  of 
other  words,  or  from  the  general  scope  of 
the  certificate,  that  the  object  of  the  court 
was  to  certify  the  facts  and  not  the  evidence 
merely.  Jackson's  adm*x  v.  Henderson,  3 
Leigh  212.  But  in  this  case  there  is  no 
statement,  as  in  Carrington  v.  Bennett,  for 
instance,  that  ''these  were  all  the  facts 
proved,"  nor  any  other  expression  to  impair 
the  force  of  the  other  words,  and  throw 
doubt  upon  the  character  of  the  certificate. 
And  we  shall  see  from  the  cases  which  will 
be  cited,  that  the  facts  that  the  evidence 
was  all  introduced  by  one  side,  and  that  it 
was  not  contradicted,  are  not  sufficient 

451  to  determine  *that  the  certificate  was 
designed  as  a  certificate  of  facts. 

Regarding  the  certificate  as  intended  to 
be  a  certificate  of  the  evidence  given  on  the 
trial  of  the  issue,  the  next  question  is,  was 
it  well  taken  to  authorize  this  court  to  re- 
view the  judgment  overruling  the  motion 
for  a  new  trial  in  the  present  case. 

In  Bennett  v.  Hardaway,  6  Munf.  125,  a 
motion  had  been  made  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence,  and  the  motion  being  over- 
ruled, a  bill  of  exceptions  was  taken,  which 
certified  all  the  evidence  given  to  the  jury, 
instead  of  the  facts  which  appeared  to  the 
court  of  trial  to  be  established  by  the  evi- 
dence. This  court  held  that  the  bill  of  ex- 
ceptions was  not  well  taken,  and  that  it 
could  not  reverse  a  judgment  refusing  a 
new  trial,  except  upon  a  certificate  of  the 
facts  proved.  The  ground  of  the  decision 
was,  that  some  of  the  witnesses  may  have 
been  discredited  in  the   court   below,    and 
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that  this  court  might  form  its  opinion  upon 
testimony  which  was  there  discredited. 
Judge  Roane,  delivering  the  opinion  of  the 
court,  said :  **It  does  not  follow  that  a  judge 
believes  every  witness  who  gives  evidence 
before  him,  as  he  may  well  hesitate  to  do 
from  the  manner  of  testifying  and  other 
extraneous  circumstances;  nor  can  he  do  it 
where  they  conflict  with  one  another.  It  is 
evident,  therefore,  that  in  this  case  the 
opinion  of  this  court  might  be  founded  upon 
the  testimony  of  witnesses  who  were  dis- 
credited both  by  the  jury  and  the  court  be- 
low. This  court  only  sees  the  evidence  on 
the  record,  and  on  paper  the  credit  of  every 
witness  is  the  same,  who  is  not  positively 
impeached."  This  case  has  never  been 
overruled  or  questioned. 

Subsequent  cases,    however,    have  estab- 
lished   a   modification   of   the   doctrine   of 
Bennett  v.  Hardaway,  but  entirely  consist- 
ent   with   it  in   principle,   which  has  long 
been   the  settled   rule   of  this  court. 

452  This  rule  is,  that  *a  bill  of  exceptions 
to  the  refusal   to  ^rant   a  new  trial, 

may  be  dealt  with  by  rejecting  all  the  evi- 
dence on  the  part  of  the  exceptor,  and  con- 
sidering the  case  upon  the  evidence  of  the 
other  party  alone.  In  the  application  of 
this  rule,  the  evidence  of  the  party  who 
prevailed  below,  is  to  be  taken  as  true.  If, 
testing  the  case  upon  this  rule,  the  judg- 
ment cannot  be  sustained,  it  will  be  set 
aside.  Ewing  v.  Ewing,  2  Leigh  337; 
Green  v.  Ashby,  6  Leigh  135;  Rohr  v. 
Davis,  9  Leigh  30;  Vaiden'sCase,  12  Gratt. 
717;  Butts*  Case,  14  Gratt.  613;  and  many 
other  cases.  It  is  obvious  that  this  rule 
does  not  encounter  the  difficulty  which  led 
to  the  decision  in  Bennett  v.  Hardaway. 
No  question  of  the  credit  of  the  witnesses 
can  arise.  The  exceptor  gives  up  his  own 
evidence,  bringing  it  to  the  same  thing  as 
if  he  had  not  introduced  a  witness :  and  he 
admits  the  truth  of  the  evidence  adduced 
by  the  other  side.  So,  in  every  case  where 
a  new  trial  is  aslced  from  an  appellate 
court,  upon  a  certificate  of  the  evidence 
only,  the  party  who  aslcs  it  must  give  up 
his  own  evidence,  if  any,  and  admit  the 
truth  of  his  adversary's  evidence,  if  any. 
Otherwise,  he  must  encounter  the  difficulty 
upon  which  the  decision  in  Bennett  v. 
Hardaway  proceeded. 

The  same  principles  apply,  though  all  the 
evidence  was  adduced  by  one  side.  Car- 
rington  v.  Bennett,  1  Leigh  340,  and  Green 
V.  Ashby,  6  Leigh  135,  were  cases  of  that 
sort.  In  the  former  case,  Bennett,  as  as- 
signee, brought  an  action  on  a  bond  against 
Carrington,  to  which  the  defence  was  that 
the  bond  was  given  for  money  won  at  un- 
lawful gaming.  The  plaintiff  proved  the 
bond  and  the  assignment,  and  this  was  his 
only  evidence.  The  defendant  introduced 
a  witness  to  sustain  his  defence,  and  the 
jury  found  for  the  plain tiif.  A  motion  was 
made  for  a  new  trial  and  overruled.  There 
was  a  question  in  this  court,  whether  the 
bill  of  exceptions  should  be  construed 

453  as  *a  certificate  of  the  evidence  only, 
or  as  a  certificate  of  the  facts  proved. 


Judge  Carr  regarded  it  as  a  certificate  of 
evidence  only;  Judges  Green  and  Coalter 
considered  it  as  a  certificate  of  facts.  Judge 
Carr  held,  that  this  court  could  not  review 
the  judgment  upon  this  certificate,  upon 
the  ground  that  the  court  and  jury  might 
have  discredited  Carrington's  witness.  He 
said:  ^'But  how  do  we  know  that  the  court 
and  jury  believed  this  witness?  They  may 
have  discredited  his  whole  tale.  They  saw 
and  heard  him,  and  there  may  have  been 
that  in  his  manner  (though  wholly  hidden 
from  us)  which  proved  to  them  that  he  was 
wholly  unworthy  of  credit.**  *  *  ♦  *«And 
if,  upon  the  strength  of  what  this  witness 
swore,  we  reverse  the  judgment  and  set 
aside  the  verdict,  may  not  our  opinion  (in 
the  words  of  Judge  Roane)  be  founded  upon 
testimony  discredited  by  the  jury  and  court 
below?** 

It  will  be  observed  that,  in  the  view  of 
the  bill  of  exceptions  taken  by  Judge  Carr, 
Carrington  v.  Bennett  was  precisely  like 
the  case  before  us.  All  the  evidence  upon 
the  issue  had  been  introduced  by  the  ex- 
ceptor, and  there  was  no  intimation  in  the 
record  as  to  whether  the  court  did  or  did 
not  give  credit  to  it.  There  was  no  incon- 
sistency in  the  evidence;  the  exceptor  was 
asking  the  court,  as  in  the  present  case,  to 
assume  that  the  evidence  of  his  witness 
was  entitled  to  credit :  being  the  only  evi- 
dence in  the  cause  and  not  impeached;  and 
to  hold  that  the  court  and  jury  had  drawn 
the  wrong  conclusion  from  it. 

Green  v.  Ashby  was  a  converse  case.  The 
bill  of  exceptions  to  the  refusal  of  the  court 
to  grant  a  new  trial,  certified  the  evidence 
given  to  the  jury,  the  whole  of  which  was 
introduced  by  the  plaintiff,  in  whose  favor 
the  verdict  was  rendered.  The  court  held 
that  the  bill  of  exceptions  was  well  taken, 
and  being  of  opinion  that,  giving  full 
credit  and  weight  to  the  evidence  of  the 
plaintiff,  the  judgment  was  erroneous, 
454  it  was  reversed,  *and  a  venire  de  novo 
awarded.  President  Tucker,  after 
adverting  to  the  general  rules  in  reference 
to  bills/  of  exceptions  or  motions  for  new 
trial,  said :  *  'From  this  view,  we  may  deduce 
the  rule  that  no  bill  of  exceptions  is  prop- 
erly taken,  which  submits  to  this  court 
conflicting  evidence,  upon  the  credit  of 
which  we  must  decide,  before  we  can  pro- 
nounce upon  the  judgment  of  the  inferior 
court.  And,  for  a  like  reason,  though  the 
evidence  be  all  on  one  side;  yet,  if  that 
which  is  introduced,  is  adduced  by  the  ex- 
cepting party,  the  bill  of  exceptions  is  not 
properly  framed,  if  it  recites  the  evidence 
which  was  given,  instead  of  setting  forth 
the  facts:  for,  peradventure,  the  court  and 
jury  may  have  discredited  the  witnesses; 
and,  if  so,  this  court  could  not  interfere. 
This  was  the  case  in  Carrington  v.  Bennett, 
in  the  opinion  of  one  of  the  judges.  There 
was  no  conflicting  evidence  upon  the  real 
matter  of  litigation  between  the  parties. 
All  the  evidence  to  that  point  was  on  the 
side  of  the  exceptor;  and  as  the  court  and 
jury  both  decided  against  him,  the  court 
could    not,    upon   its  own  principles,  have 
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overruled  their  opinion  upon  the  weig^ht  of  t 
the  evidence,  unless  the  facts  as  proved 
were  duly  stated.  In  this  the  whole  court 
very  obviously  concurred ;  though  the  ma- 
jority were  of  opinion,  that  the  question  of 
the  truth  of  the  evidence  was  not  submitted ; 
but  that  the  facts  were  properly  certified." 
Judge  Cabell  thought  the  bill  of  exceptions 
well  taken,  because  there  was  no  conflict  in 
the  evidence,  which  was  all  on  one  side, 
and  '^against  the  party  tendering  the  ex- 
ception." From  this  it  is  plainly  to  be  in- 
ferred that  he  concurred  in  the  opinion  with 
Carr,  J.,  and  Tucker,  P.,  as  to  a  case  in 
which  all  the  evidence  was  introduced  by 
the  excepting  party. 

The  rule,  therefore,  is,  that  where  all  the 
evidence  is  introduced  by  one  party,  and 
the  verdict  is  in  his  favor,  the  other  party 
may  have  a  refusal  to  grant  a  new  trial 
reviewed,  upon  a  bill  of  exceptions 
455  certifying  the  evidence  *only.  In  such 
a  case,  the  evidence  certifled  will  be 
considered  as  true  by  the  appellate  court, 
unless  impeached  in  some  way.  But,  when 
the  verdict  is  against  the  party  who  intro- 
duced the  evidence,  he  cannot  have  the  re- 
fusal of  the  court  to  grant  a  new  trial 
reviewed  upon  a  certificate  of  the  evidence 
merely :  he  must  have  a  certificate  of  the 
facts  proved,  or '  a  certificate  that  the  evi- 
dence was  considered  true  by  the  court  of 
trial ;  which  would  amount  to  a  certificate 
that  the  facts  stated  in  the  evidence  were 
really  facta  proved.  From  the  evidence 
certified  in  the  former  case,  and  from  the 
facts  certified  in  the  latter,  the  appellate 
court  will  draw  such  inference  as  a  jury 
might  reasonably  draw. 

The  bill  of  exceptions  to  the  refusal  of 
the  court  to  grant  a  new  trial  was,  there- 
fore, not  well  taken,  and  we  cannot  review 
the  action  of  the  Circuit  court  on  that  point. 
It  is  hardly  necessary  to  say,  that  in  the 
objection  made  to  the  bill  of  exceptions,  I 
do  not  intimate  any  personal  distrust  of  the 
truth  of  Mr.  Lancaster's  testimony,  nor  any 
belief  that  it  was  discredited  by  the  jury  or 
the  court  below.  But  the  law  is  no  respecter 
of  persons,  and  its  rules  apply  to  all  men 
alike. 

The  result  would  not  have  been  different, 
however,  if  the  facts  proved  had  been  cer- 
tified, or  if  the  evidence  had  been  certified 
to  be  true.  The  fair  result  of  the  evidence 
certified,  assuming  that  the  witness  was 
entitled  to  credit,  is,  that  Gimmi  delivered 
the  note  to  Lancaster  &  Co.,  on  the  30th 
day  of  April,  to  be  sold  by  them  as  his 
agents  and  for  his  benefit ;  they  knowing 
that  the  note  was  without  consideration, 
and  made  to  raise  money;  that  Lancaster 
Ql  Co.  received  the  note  as  Gimmi 's  agents, 
and  thereupon,  on  the  same  day,  paid  him 
the  sum  of  $5,894  17,  as  an  advance  on  the 
note,  in  anticipation  of  a  sale  of  it  to  be 
made  by  them  for  him,  as  his  agents;  that, 
on  the  1st  day  of  May,  they,  as  agents  for 
Gimmi,  made  a  conditional  sale  of 
456  *the  note  to  Dr.  Cullen,  at  a  discount 
of  one  and  a  quarter  per  cent,  a 
month;    the   condition    being    that    Cullen 


should  have  a  right  to  look  into  the  title  to 
the  property  which  had  been  conveyed  to 
secure  the  payment  of  the  note,  and  to  de- 
cline the  purchase  if  not  satisfied  with  it ; 
that  on  the  same  day  (May  1st),  Lancaster 
A  Co.  increased  the  sum  paid  to  Gimmi  to 
$5,92^  67,  that  being  the  net  proceeds  of  the 
note;  that  Lancaster  A  Co.  paid  for  the 
note  with  their  own  money,  because,  when 
they  offered  it  to  Cullen,  on  the  1st  day  of 
May,  he  told  them  that  he  had  no  money, 
and  objected  to  taking  it  on  that  ground ; 
that  they,  knowing  that  Cullen  had  notes 
coming  to  maturity  at  an  early  day,  told 
him  they  would  advance  the  money  for  him, 
and  did  so  accordingly ;  that  Cullen  looked 
into  the  title,  was  satisfied  with  it,  took  the 
note,  and  on  the  16th  day  of  May  the  trans- 
action was  closed  by  Cullen  paying  to  Lan- 
caster &  Co.  the  $5,926  67  paid  by  them  to 
Gimmi  on  the  1st  day  of  May,  as  the  net 
proceeds  of  the  note,  and  also  sixteen  days' 
interest  on  that  sum ;  that  Lancaster  A  Co. 
had  no  authority  to  buy  paper  for  Cullen ; 
that  Lancaster  &  Co.  were  never  the  owners 
of  the  note ;  and  that  Cullen  did  not  know, 
either  on  the  1st  day  of  May,  or  on  the  16th, 
for  whom  the  note  was  sold,  what  was  the 
origin  or  the  consideration  of  it,  or  the  pur- 
pose for  which  it  was  made:  In  all  this  it 
IS  evident  that  there  was  no  usury,  accord- 
ing to  the  law,  as  settled  in  Virginia  by 
the  case  of  Whitworth  v.  Adams. 

I  am  of  opinion,  therefore,    to  affirm  the 
decree.    . 

Decree  affirmed. 


457     *Bank  of  the  Old  Dominion  v.  McVeigh. 

March  Term,  1871.  Richmond. 

I.  Debt  Dim  Mother  Bsak— Payment  to  Branch  Bank 
—Invalid.*— M.  a  debtor  to  the  bank  of  D,  which  is 
within  the  Federal  lines,  in  July.  1804,  pays  his 
debt  to  D  into  a  branch  of  the  bank  of  D,  which 
branch  is  within  the  Confederate  lines:  the  pay- 
ment being  made  in  Confederate  currency.  Hkld: 
The  payment  is  not  valid  and  the  bank  of  D  may 
recover  the  amount  from  M. 

a.  Same  — 5anie  — Statute— Not  Binding  on  Mother 
Bank.— The  act  of  the  General  Assembly  sittinir  at 
Richmond,  passed  March  8d,  1864.  authorizing  such 
payments,  is  not  obligatory  upon  a  mother  bank 
within  the  Federal  lines. 


•Debt  Dae  the  Mother  Bank— Payment  to  Branch 
Bank.— See  principal  case  cited  and  approved  in 
McVeiffh  V.  Bank  of  Old  Dominion,  20  Gratt  794.  In 
Smith  V.  Lawson,  18  W.  Va.  241,  the  court  said:  "It  is  . 
true,  that  in  the  case  of  the  Bank  of  the  Old  Domin- 
ion V.  McVeiirh.  30  Gratt.  457  and  28  Gratt  785,  It  was 
decided  that  the  branch  bank  of  the  Old  Dominion 
at  Pearlsburir,  Giles  county.  Virginia,  within  the 
Confederate  lines,  had  no  authority  to  receive  pay- 
ment of  a  note,  which  the  mother  bank,  the  Bank  of 
the  Old  Dominion  at  Alexandria,  within  the  Federal 
lines,  had  dlHcounted:  but  the  reverse  is  not  true. 

"These  decisions  are  based  on  the  Ground  that  a 
branch  bank  is  an  airency  of  the  mother  bank, 
authorized  to  receive  payment  of  notes  discounted 
by  such  branch  bank  only.    But  they  do  not  affect 


V  R,  20  Gratt— 32 


497 


20  QRATT. 


Virginia  Rbports,  Annotatbd. 


468,  460.  4^0 


3.  Same— Same— Same— Uficoiutltutloaal.t— The  act  is 

unconstitutional  in  its  application  to  debts  con- 
tracted before  its  passage. 

Thia  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Loudoun  county,  brought 
in  August,  1866,  by  the  Bank  of  the  Old 
Dominion  against  Townshend  McVeigh. 
The  object  of  the  suit  was  to  recover  the 
amount  of  three  negotiable  notes  executed 
by  McVeigh  and  discounted  by  the  bank. 
Two  of  these  notes  were  for  three  hundred 
dollars  each ;  the  first  dated  the  22d  of  April, 
1861,  at  ninety  days  payable  at  the  Bank  of 
the  Old  Dominion,  Alexandria;  the  second 
was  dated  the  3d  of  May,  1861,  and  payable 
at  ninety  days  at  the  same  place ;  and  the 
third  was  for  eighteen  hundred  and  seventy- 
six  dollars  and  seventy-five  cents,  dated 
June  4th,  1861,  and  payable  in  like  time  at 
the  same  bank.  The  only  question  in  the 
cause  was,  whether  a  payment  of  the  amount 
of  these  notes  into  the  branch  Bank  of  the 
Old  Dominion,  at  Pearisburg,  Giles  county, 
in  July,  1864,  in  Confederate  currency,  was 
a  valid  payment. 

458  *The  Bank  of  the  Old  Dominion  was 
chartered  by  an  act  of  the  General 
Assembly  passed  in  1851,  and  was  located 
in  the  city  of  Alexandria.  By  this  act  the 
right  to  modify  or  alter  the  charter  was  re- 
served. In  1856  another  act  was  passed  au- 
thorizing the  establishment  of  a  branch  of 
this  bank  at  Pearisburg,  in  Giles  county ; 
which  was  done.  On  the  24th  of  May,  1861, 
the  Federal  forces  took  possession  of  Alex- 
andria, and  held  it  until  the  end  of  the  war. 
The  residence  of  the  defendant  and  the 
branch  of  the  bank  at  Pearisburg  were 
within  the  Confederate  lines  up  to  and  in- 
cluding 1864.  In  1862  the  banking  house  of 
the  bank  in  Alexandria  was  seized  and  oc- 
cupied, and  so  continued  to  be  until  the  end 
of  the  war,  by  the  United  States  forces. 
There  was  a  bare  quorum  of  the  directors  of 
the  bank  in  Alexandria,  until  October,  1863, 
when  one  of  them  died,  and  there  was  no 
quorum  of  said  board  after  that  time  until 
the  close  of  the  war.  Meetings  of  the  board 
in  Alexandria  were  occasionally  held  at  long 
intervals  until  May,  1863,  but  not  for  regu- 
lar or  new  business. 

the  question,  whether  a  mother  bank,  if  it  thinks 
proper,  may  not  receive  payment  of  Its  debtor  for 
any  debt  due  it,  no  matter  where  it  was  contracted: 
and  it  does  seem  to  me  clear,  that  the  payment  to 
the  mother  bank  of  a  debt  due  to  It,  though  it  may 
have  arisen  from  discounting  a  note  by  a  branch 
bank.  Is  a  dtscharire  of  a  debt.  Surely  the  principal, 
to  whom  a  debt  is  dne,  may  receive  payment  of  it, 
though  such  debt  arose  out  of  a  contract  with  an 
agent  and  though  that  agent  might  have  been 
authorized  to  receive  payment  of  it." 

tStatute — UnconstltutlonaL  —  See  principal  case 
cited  In  the  Homestead  Cases.  22  Gratt.  288:  Roberts 
v.  Cocke,  28  Qratt  217:  Yeaton  v.  Bank  of  Old  Domin- 
ion, 21  Qratt  603:  Antonl  v.  Wright  22  Qratt  876, 
(where  Andebson,  J.,  explains  his  dissent  from  the 
decision  of  the  court  in  the  principal  case). 

See  the  principal  case  distingaished  in  Prince 
William  School  Board  v.  Stuart  &  Palmer,  80  Va.  71. 


t  On  the  3d  of  March,  1864,  the  General 
Assembly,  held  at  Richmond,  passed  an  act 
authorizing  any  person  or  body  politic  or 
corporate,  who  was  indebted  to  any  branch 
banks  of  this  State,  and  unable,  becanse  of 
the  presence  of  the  public  enemy,  to  dis- 
charge said  indebtedness  at  the  office  of  said 
branch  bank,  to  deposit  the  amount  of  his 
indebtedness  in  the  mother  bank,  if  witHin 
the  Confederate  lines ;  and  the  mother  bank 
was  authorized  to  receive,  at  its  discretion, 
said  amount,  and  give  a  receipt  to  the  party 
paying  the  same ;  and  such  payment  should 
be  held  as  a  discharge,  ^o  the  extent  thereof, 
of  said  indebtedness;  provided,  Ac.  A.nd 
provided,  further,  that  the  provisions  of 
this  act  shall  be  applicable  in  case  of  any 
mother  bank  within  the  enemy's  lines;  in 
which  case,  such  payment  may  be  made  to 
any  branch  thereof  within  our  lines, 

459  in  like  *manner  and  with   like  effect 
and  limitations  as  are  above  provided. 

On  the  18th  of  July,  1864,  the  defendant 
made  payment  of  the  amount  of  the  notes 
sued  on  to  the  branch  bank  of  the  plaintiffs, 
in  Pearisburg,  Giles  county,  in  Confederate 
currency. 

When  the  evidence  had  been  introduced, 
the  plaintiff  moved  the  court  to  instruct  the 
jury  as  follows: 

1st.  That  if  they  find,  from  the  evidence, 
that  the  domicil  of  the  plaintiff  was  in  the 
city  of  Alexandria  at  the  date  and  maturity 
of  the  notes  in  suit  in  this  case,  and  has 
never  been  removed  therefrom  up  to  the  in- 
stitution of  this  suit ;  and  that,  at  the  time 
of  the  passage  of  the  act  of  the  General 
Assembly,  sitting  in  Richmond  on  the  3d 
of  March,  1864,  and  from  that  date  contin- 
uously up  to  the  end  of  the  war,  the  said 
domicil  was  within  the  lines  of  the  Federal 
armies,  and  without  the  lines  of  the  Con- 
federate armies,  then  that  act  is  not  obliga- 
tory upon  the  plaintiff,  and  they  are  not 
bound  by  the  alleged  payment  of  the  debts 
in  suit,  made  by  deposit  of  Confederate 
States  funds  in  their  branch  at  Pearisburg, 
without  the  knowledg^e  or  consent  of  the 
plaintiffs. 

2d.  By  the  terms  and  legal  effect  of  the 
notes  in  the  plaintiff's  declaration  men- 
tioned, the  same  was  payable  at  the  Bank 
of  the  Old  Dominion,  in  Alexandria,  at 
maturity  of  the  same,  respectively ;  and  if 
the  jury  find  that  no  payment  was  made  as 
said  notes  severally  matured,  unless  they 
further  find  that  such  payment  was  after- 
wards made  or  tendered  to  the  plaintiffs,  or 
to  some  one  authorized  by  them  to  receive 
payment,  they  should  find  for  the  plaintiffs, 
so  far  as  the  defence  may  rest  upon  pay- 
ment of  the  debt. 

The  court  refused  to  give  the  instructions, 
for   reasons   stated    in   a    written    opinion 
which   was   read  to  the  jury,  and  in  which 
it  was  held  that  the  act  aforesaid   was  con- 
stitutional, and  the  Bank   of  the  Old 

460  Dominion  *wa8    bound   thereby.     To 
the  refusal  of   the    court   to   give  the 

instructions,  and  the  ruling  of  the  court  in 
the  opinion  expressed,  the  plaintiffs  ex- 
cepted ;  and  a  verdict  and  judgment  having 
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been  rendered  for  the  defendant,  the  plain- 
tiffs obtained  a  supersedeas  to  the  District 
Court  of  Appeals  at  Fredericksburg^;  where 
the  judgment  was  affirmed.  And  they  then 
applied  to  this  court  for  a  supersedeas, 
which  was  awarded. 

Matthew  Harrison,  and  Conrad,  for  the 
appellants. 

Bradley  T.  Johnson,  and  Brent  ft  Wattles, 
for  the  appellee. 

CHRISTIAN,  J.  This  case  is  before  us 
upon  a  writ  of  error  to  a  judgment  of  the 
District  court  of  the  fourth  judicial  district 
of  Virginia,  affirming*  a  judgment  of  the 
Circuit  court  of  Loudoun  county. 

It  was  an  action  of  assumpsit,  instituted 
by  the  bank  of  the  Old  Dominion,  located 
at  Alexandria,  aga.inst  McVeigh,  the  de- 
fendant in  error,  for  the  amount  of  three 
notes,  negotiable  and  payable  at,  and  ne- 
g-otiated  by  the  Bank  of  the  Old  Dominion 
at  Alexandria.  The  first  note  was  dated 
the  22d  day  of  April,  1861,  and  was  drawn 
for  the  sum  of  three  hundred  dollars.  The 
second,  drawn  for  the  same  amount,  was 
dated  the  3d  day  of  May,  1861.  The  third 
note  was  drawn  for  the  sum  of  one  thou- 
sand eight  hundred  and  seventy-six  dollars 
and  seventy-five  cents,  and  was  dated  on 
the  4th  day  of  June,  1861.  Each  of  these 
notes  was  payable  at  ninety  days,  and  they 
were  not  paid  at  maturity. 

The  defendant  pleaded  ^'non  assumpsit;" 
and  this  was  the  only  plea  tendered.  Issue 
was  joined  on  this  plea,  and  the  sole  de- 
fence set  up  under  it  was,  that  on  the 
eighteenth  day  of  July,  1864,  the  defendant 
in  error  paid  into  the  branch  Bank  of 
the  Old  Dominion,  at  Pearisburg,  the 
amount  of  said  notes  in  Confederate 
461  *States  treasury  notes.  The  author- 
ity relied  upon  by  the  defendant  in 
error,  for  making  this  payment  at  the 
branch  bank  instead  of  the  parent  bank, 
and  in  a  depreciated  currency,  is  an  act  of 
the  General  Assembly,  sitting  at  Richmond, 
passed  March  3d,  1864.  The  motion  to  ex- 
clude proof  of  this  act  from  the  jury,  and 
the  instructions  asked  for  by  the  plaintiff 
in  error,  both  raise  the  question,  whether 
the  defendant  in  error  is  discharged  from 
his  obligation  to  pay  these  notes,  which, 
by  the  terms  of  his  contract,  are  due  to, 
and  payable  at,  the  Bank  of  the  Old  Do- 
minion at  Alexandria,  by  payment  of  Con- 
federate treasury  notes  to  the  branch  bank 
at  Pearisburg.  Or,  in  other  words,  whether 
it  was  competent  for  the  Legislature,  by 
the  act  of  March  3d,  1864,  to  confer  upon 
the  defendant  in  error  authority  to  pay  in 
such  mode,  and  in  such  currency,  at  the 
branch  bank,  a  debt  due  in  gold  at  the 
parent  bank.  This  is  the  sole  question 
presented  by  the  record  for  adjudication 
here. 

The  act  referred  to  's  in  these  words : 
"Be  it  enacted  by  the  General  Assembly, 
that  it  shall  be  lawful  for  any  person,  bod3^ 
politic  or  corporate,  who  may  be  indebted 
to  any  of  the   branch  banks   of  this  State, 


and  unable,  because  of  the  presence  of  the 
public  enemy,  to  discharge  said  indebted- 
ness at  the  office  of  said  branch  bank,  to 
deposit  in  the  mother  bank  thereof,  if  within 
the  lines  of  the  Confederate  armies,  the 
amount  represented  to  be  due  said  branch 
bank,  and  the  said  mother  bank  is  hereby 
authorized  to  receive,  at  its  discretion,  said 
amount,  and  give  a  receipt  to  the  party 
paying  the  same ;  and  such  payment  shall 
be  held  as  a  discharge,  to  the  extent  thereof, 
of  said  indebtedness:  provided,  &c. :  *  * 
And  provided,  further,  that  the  provisions 
of  this  act  shall  be  applicable  in  case  of 
any  mother  bank  within  the  enemy's  lines ; 
in  which  case   such   payment  may  be 

462  made  to  any   branch   thereof  *within 
our  lines,    in  like    manner  and  with 

like  effect  and  limitations  as  are  above  pro- 
vided. ' ' 

It  cannot  be  maintained,  as  argued  by 
the  counsel  for  defendant  in  error,  that  this 
act  is  a  mere  change  of  the  charter  of  the 
Bank  of  the  Old  Dominion,  made  under  the 
reserved  power  of  the  Leg'islature  to  alter 
and  amend  the  charters  of  banking  institu- 
tions. It  neither  proposed  nor  professed  to 
change  the  charter  of  this  bank,  or  of  any 
other  bank.  There  is  nothing  in  the  title, 
or  in  the  body  of  the  act,  to  disclose  any 
such  design.  If  such  were  its  purpose  and 
scope,  it  could  only  affect  contracts  there- 
after made,  and  could  in  no  wise  change 
or  alter  contracts  already  entered  into,  so 
as  to  affect  the  rights  of  parties  already 
acquired  under  them. 

The  act  in  question  does  more  than  sim- 
ply to  authorize  a  debtor  to  the  mother  bank 
to  pay  his  debt  at  one  of  its  branches.  It 
is  doubtful  whether  it  would  be  competent 
for  the  Legislature  even  to  do  that,  as  to 
debts  already  contracted  payable  at  the 
mother  bank.  It  goes,  however,  far  beyond 
this,  and  according  to  the  theor>  of  the  de- 
fendant in  error,  and  the  construction  g'iven 
to  it  in  the  court  below,  it  authorizes  pay- 
ment of  a  debt  due  to  and  payable  at  the 
mother  bank,  to  an  agent,  not  of  its  own 
appointment,  but  appointed  by  the  Legisla- 
ture, and  in  a  currency,  not  in  gold  or  its 
equivalent,  as  the  contract  requires,  but  in 
that  which  amounts  in  value  to  less  than 
one-twentieth  part  of  the  debt,  and  this, 
too,  without  the  knowledge  or  consent  of 
the  plaintiff.  This  must  be  the  scope  and 
effect  of  the  act  to  sustain  the  defence  relied 
upon.  It  is  admitted  that  the  payment  was 
made  by  the  defendant  in  Confederate  treas- 
ury notes  in  1864,  when  at  a  great  deprecia- 
tion. It  will  not  avail  him  now  to  uphold 
the  validity  of  that  act,  upon  the  ground 
that  it  does  not,  in  terms,  authorize  pay- 
ment in  Confederate  money.  If  it  did  not, 
then    the     payment    in    Confederate 

463  funds  '^was  not  a  compliance  with  the 
act,  and  the  debt  was  not  discharged. 

If  it  did,  then  the  act  attempted  to  make 
Confederate  money  a  legal  tender,  and  was, 
for  that  reason,  unconstitutional  and  void. 
But  it  is  said  that  the  act  in  question  only 
authorized  the  branch  bank  to  receive,  at 
its  discretion,  the  indebtedness  of  creditors. 
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to  the  parent  bank;  and  it  was  for  the 
branch  bank  to  determine  what  kind  of  cur- 
rency it  would  accept  in  payment ;  and  that 
having  accepted  Confederate  money,  it  was 
a  good,  payment  in  discharge  of  that  indebt- 
edness. But  such  an  argument  is  based 
upon  ^he  assumption  that  the  branch  bank 
was  the  legally  authorized  agent  of  the 
parent,  bank,  with  authority  to  collect  its 
debts  in  a  depreciated  currency.  Where  &nd 
how  was  such  an  agency  created,  or  such 
authority  conferred?  Outside  of  the  act  in 
question,  there  is  no  law  or  usage  which 
constitutes  any  branch  bank  an  agent  to 
collect  debts  due  to  the  mother  bank,  except 
when  sent  to  such  bank  for  collection.  For 
all  pnrposes  of  banking  and  trading,  the 
mother  and  branch  banks  are  distinct  and 
independent.  The  one  is  in  no  sense  the 
agent  of  the  other.  The  bank  charters  Und 
the  provisions  of  .the  Code  regulating  their 
operations,  as  well  as  the  universal  usage 
of  the  banks,  shew  this.  It  must,  therefore, 
be  conceded  that  if  the  deposit  of  Confed- 
erate treasury  notes  in  the  branch  bank  at 
Pearisburg  operated  as  a  payment,  dis- 
charge or  satisfaction  of  the  debt  due  from 
McVeigh,  it  was  not  by  virtue  of  any  au- 
thority, express  or  implied,  or  by  the  agree- 
ment or  consent  of  the  plaintiff,  but  only 
by  the  compulsory  force  of  the  act  of  March 
3d,  1864,  above  referred  to. 

It  b.ecomes  necessary,  then,  to  consider 
the  .Qffel:t  and  validity  of  that  act,  and  to 
enquire  whether  it  was  consistent  with  those 
constitutional  limitations  and  prohibitions 
which  impose  a  wise  and  beneficent  restraint 

upon  the  legislative  power? 
464         *This  act,  in  effect,  first  creates  an 

agent,  for  the  creditor,  without  its 
knowledge  or  consent,  and  then  authorizes 
that  agent,  thus  created,  to  receive,  at  the 
agent's  discretion,  against  the  consent  of 
the  principal,  whatever  currency  the  agent 
may  iphoose  to  receive  in  payment  of  debts 
due  to  the  principal ;  and  in  terms  declares, 
that  such  payment  shall  be  in  satisfaction 
of  the,  debt.  So  that  under  this  statute,  if 
a  debtor  of  the  mother  bank,  situated  as 
this  bank  was,  made  a  deposit  in  a  branch 
bank,  which  that  bank  chose  to  receive,  of 
worthless  paper  money,  it  must  be  held  to 
be  in  satisfaction  of  the  debt  due  to  the 
mother  bank,  although  that  debt  was  pay- 
able in  gold,  and  although  the  deposit  of 
the  worthless  paper  is  made  in*  the  branch 
bank,  without  the  knowledge  or  consent  of 
the  mother  bank.  And  this  is  precisely  the 
case  made  by  the  record.  McVeigh's  con- 
tract was  to  pay  in  legal  currency  to  the 
Bank  of  the  Old  Dominion,  at  Alexandria. 
Under  this  act,  according  to  the  construc- 
tion of  the  court  below,  he  was  permitted 
to  pay,  in  discharge  of  his  obligation,  a 
currency  depreciated  to  the  extent  of  at 
least  twenty  to  one,  not  at  the  place  where, 
or  to  the  creditor  to  whom  he  contracted  to 
pay,  but  at  a  different  place,  and  to  an 
agent  not  authorized  to  receive  it  by  his 
creditors. 

I   am    considering    the   act    in   question, 
now,  according  to  the  construction  that  has 


been  put  upon  it  by  the  court  below,  and 
upon  which  alone  the  defendant  is  entitled 
to  a  judgment  in  his  favor.  If  this  be  the 
true  construction  of  the  act,  then  it  is  diffi- 
cult to  conceive  how  any  law  could  be  framed 
which  more  plainly  and  palpably  violates 
that  provision  of  the  constitution  of  the 
United  States  which  declares  that  no  State 
shall  pass  '*any  law  impairing  the  obliga- 
tion of  a  contract. ' ' 

What  is  the  obligation  of  a  contract,   in 
the  sense  in  which  it  is  used  in   the  consti- 
tution'   It  may  be  defined  to  be   whatever 
the   law    of    the     State,    where    the 

465  ^contract  is  made,  binds  a  party  to 
perform,  under  the  terms  of  his  con- 
tract, express  and  implied.  ''The  obliga- 
tion'of  a  contract*'  (in  the  language  of  Judge 
Baldwin,  in  McCracken  y.  Hay  ward,  2  How. 
U.  S.  R.  612),  ''consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends 
on  the  laws  in  existence  when  it  is  made; 
these  are  necessarily  referred  to  in  ail  con- 
tracts, and  forming  a  part  of  them,  as  the 
measure  of  the  obligation  to  perform  them 
by  the  one  party  and  the  right  acquired  by 
the  other.  There  can  be  no  standard  by 
which  to  ascertain  the  extent  of  either,  than 
that  which  the  terms  of  the  contract  indi- 
cate, according  to  their  settled  legul  mean- 
ing. When  it  becomes  consummated,  the 
law  defines  the  duty  and  the  right ;  compels 
one  party  to  perform  the  thing  contracted 
for,  and  gives  the  other  a  right  to  enforce 
the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  di- 
minish the  duty,  or  impair  the  rights  it 
necessarily  bears  on  the  obligation  of  the 
contract,  in  favor  of  the  one  party,  to  the 
injury  of  the  other;  hence,  any  law  which 
in  its  operation  amounts  to  a  denial,  or  ob- 
struction, of  the  rights  accruing  by  a  con- 
tract, though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  pro- 
hibition of  the  constitution." 

In  Green  v.  Biddle,  8  Wheat.  R.  1,  Mr. 
Justice  Washington,  delivering  the  opinion 
of  the  court,  says:  "Any  deviation  (from 
the  terms  of  the  contract)  by  postponing  or 
accelerating  the  period  of  performance 
which  it  prescribes,  imposing  conditions 
not  expressed  in  the  contract,  or  dispensing 
with  the  performance  of  those  which  are, 
however  minute  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  par- 
ties, impairs  its  obligation."  In  Bronson 
V.  Kinzie,  1  How.  U.  S.  R.  311,  one  of  the 
judges  uses  this  language:  "A  State  Leg- 
islature cannot  impair  the  contract  by 
changing  the  time  and  manner  of  its 

466  performance.  By  the  contract,  *the 
parties  have  fixed  their  rights  and  ob- 
ligations, and  these  are  guarded  by  the  con- 
stitution." See  also  Sturgesv.  Crowning- 
shield,  4  Wheat.  R.  122;  Fletcher  v.  Peck,  9 
Cranch.  R.  87;  Woodruff  v.  Trapnall,  10 
How.  U.  S.  R.  190;  1  Wall.  U.  S.  R.  206; 
Taylor  v.  Stearns,  18  Gratt.  244. 

Let  us  apply  these  familiar  and  well-set- 
tled principles  to  the  case  at  bar.  The  de- 
fendant in  error  had  given  his  promissory 
note  to  pay  certain   sums  of  money,  on  or 
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before  a  certain  day,  to  the  plaintiffs,  at 
the  Bank  of  the  Old  Dominion  at  Alexan- 
dria. His  contract  was  to  pay  in  legal  cur- 
rency, in  gold  and  silver  or  its  equivalent ; 
and  to  pay  the  same  to  the  plaintiffs  at  their 
banking  house  in  Alexandria.  Now,  any 
law  which  changes  the  terms  of  this  con- 
tract, or  releases  a  part  of  its  obligation, 
must,  in  the  literal  sense  of  the  word,  im- 
pair it.  The  Legislature,  by  the  act  in 
question,  not  only  changed  the  terms  of 
the  contract,  by  authorizing  payment  to  an 
agent  of  its  own  creation,  and  at  a  different 
place,  but  in  effect  released  the  defendant 
from  nineteen-twentieths  of  the  amount  of 
his  obligation.  It  would  seem  that  the  very 
statement  of  the  proposition  is  sufficient  to 
show  that  such  an  act  of  the  Legislature 
must  be  at  once  condemned  as  unconstitu- 
tional and  void.  But  it  is  gravely  argued 
that  the  authority  of  the  Legislature  to  pass 
the  act  in  question  is  found  In  the  fifty- 
third  section  of  chapter  58  of  Code  of  1860, 
by  which  the  Legislature  reserved  to  itself 
''the  right  to  repeal,  alter  or  modify,  the 
charter  of  any  bank  at  its  pleasure."  It 
is  undoubtedly  true  that  it  is  in  the  power 
of  the  Legislature,  under  its  reserved  rights, 
to  alter  or  amend  the  charters  of  banking 
institutions,  or  to  take  them  away  alto- 
gether. But  it  does  not  follow  that  in  doing 
this  it  may  interfere  with  and  abrogate 
contracts  lawfully  made  under  such  charters, 
or  disturb  rights  already  legally  vested 
under  them   in  the  course  of  its  legitimate 

business. 
467  *The  Legislature  did  reserve  the 
right  to  modify  and  amend  the  charter 
of  the  Bank  of  the  Old  Dominion ;  but  it 
did  not  and  could  hot  reserve  the  right  to 
alter  contracts  made  under  the  old  charter. 
All  contracts  made  in  pursuance  of  its 
charter  are  to  be  construed  with  reference 
to  the  charter  in  force  at  the  time  they 
were  made.  The  chrirter  may  be  changed, 
but  the  contracts  made  under  that  charter 
cannot  be  altered  by  the  Legislature. 

In  Fletcher  v.  Peck,  6  Cranch's  R.  87,  Ch. 
J.  Marshall,  delivering  the  opinion  of  the 
court,  says:  ''The  principle  asserted  is, 
that  one  legislature  is  competent  to  repeal 
any  act  which  a  former  legislature  was 
competent  to  pass ;  and  that  one  legislature 
cannot  abridge  the  powers  of  a  succeeding 
legislature.  The  correctness  of  this  prin- 
ciple, so  far  as  respects  general  legislation, 
can  never  be  contravened.  But  if  an  act  be 
done  under  a  law,  a  succeeding  legislature 
cannot  undo  it.  The  past  cannot  be  recalled 
by  the  most  absolute  power."  See  also 
Woodruff  V.  Trapnall,  10  How.  U.  S.  R.  190. 
In  a  very  recent  case,  Chicago  v.  Sheldon, 
9  Wall.  U.  S.  R.  SO,  55,  the  court  says:  "A 
contract  having  been  entered  into  between 
the  parties,  valid  at  the  time  by  the  laws 
of  the  State,  it  is  not  competent  even  for 
its  legislature  to  pass  an  act  impairing  its 
obligations." 

But  the  act  in  question  does  not  profess 
to  be,  and  is  not  in  fact,  an  act  to  "alter 
or  modify"  the  charter  of  the  Bank  of  the 
Old  Dominion,  or  of  any  other  bank.    It  is. 


according  to  its  title,  "an  act  authorizing 
banks  or  branch  banks,  in  certain  cases,  to 
receive  payment  of  debts  payable  at  branch 
or  mother  banks  within  the  enemy's  lines." 
It  was  passed  March  3rd,  1864.  It  is  true 
the  act  does  not,  in  terms,  authorize  such 
payment  in  Confederate  money;  but  it  is 
notorious,  and  is  a  part  of  the  current  pub- 
lic history  of  the  times,  that  the  only 

468  currency  of  the  countrj',   within  •the 
lines  of  the  Confederate  armies,   was 

Confederate  treasury  notes,  and  it  is  equally 
a  part  of  the  current  public  history  that 
such  currency  was  greatly  depreciated  at 
that  time.  In  point  of  fact  (as  the  record 
discloses),  the  amount  paid  by  the  defend- 
ant in  error,  and  received  by  the  branch 
bank  at  Pearisburg,  was  paid  and  received 
in  Confederate  money.  And  the  act  in 
question  was  relied  upon  by  the  defendant's 
counsel,  and  by  the  court  below,  as  author- 
ity for  receiving  such  currency. 

As  before  stated,  this  act  either  author- 
ized the  payment  in  Confederate  currency, 
or  it  authorized  the  payment  in  legal  cur- 
rency. If  the  authority  was  to  pay  in  legal 
currency,  then  the  defendant  in  error  has 
not  complied  with  the  requirements  of  the 
act ;  and  if  the  act  (as  construed  by  the  court 
below)  authorized  the  payment  of  the  debt 
in  Confederate  currency,  which  was  con- 
tracted to  be  paid  in  gold  or  its  equivalent, 
then  it  is  clearly  unconstitutional  and  void, 
because  it  is  an  attempt  to  make  a  .worth- 
less currency  a  legal  tender.  In  either  or 
any  view  of  the  case,  the  debt  has  not  been 
discharged,  but  is  still  due  and  unpaid. 

Upon  the  authoritv  of  a  case  recently  de- 
cide in  this  court  (Alley  et  al.  v.  Rogers, 
19  Gratt.  366),  the  payment  to  the  Bank  at 
Pearisburg  was  a  void  payment,  and  the 
notes  of  the  defendant  in  error  are  still  due 
and  unpaid,  the  payment  to  said  branch 
bank  being  without  the  consent  of  the 
plaintiff,  and  without  the  authority  of  law. 
I  am  therefore  of  opnion  that  the  judgments 
of  the  District  court  and  of  the  Circuit  court 
of  Loudoun  must  both  be  reversed. 

ANDERSON,!.  The  Bank  of  the  Old 
Dominion  was  incorporated  by  an  act  of 
the  Legislature  of  Virginia,  passed  March 
29th,  1851,  subject  to  the  right  of  the  Leg- 
islature "to  repeal,  alter  or  modify  the 
charter,  at  its  pleasure."  The  defendant 
in    error,    who     is     also     defendant 

469  *in    the  court   below,    in   1861,  made 
three  notes,  payable  at  90  days,  at  the 

Bank  of  the  Old  Dominion,  in  Alexandria, 
dated  respectively  April  22d,  May  3d,  and 
June  4th,  upon  which  this  suit  was  brought 
in  the  Circuit  court  of  Loudoun.  In  support 
of  the  issue  on  his  part,  the  defendant  relied 
upon  the  payment  of  the  notes  to  the  branch 
of  the  Bank  of  the  Old  Dominion,  at  Pear- 
isburg, under  the  act  of  Assembly,  of  March 
3d,  1&4.  There  was  a  verdict  and  judg- 
ment for  the  defendant.  The  whole  case 
turns  upon  the  validity  of  that  act  of  As- 
sembly, which  we  will  now  consider. 

It  provides  that  any  person  "who  may  be 
indebted  to  any  of  the  branch  banks  of  this 
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State,  and  unable,  because  of  the  presence 
of  the  public  enemy,  to  discharge  said  in- 
debtedness at  the  office  of  said  branch  bank, 
to  deposit  in  the  mother  bank  thereof,  if 
within  the  lines  of  the  Confederate  armies, 
the  amount  represented  to  be  due  said  branch 
bank ;  and  the  said  mother  bank  is  author- 
ized to  receive,  at  its  discretion,  said 
amount,  and  give  a  receipt  to  the  party 
paying  the  same ;  and  said  payment  shall 
be  held  as  a  discharge,  to  the  extent  thereof 
of  said  indebtedness:  provided,  that  such 
payment  shall  operate  as  a  discharge  in  no 
case  in  which  such  debt  has  been  bona  fide 
transferred,  for  value,  to  any  loyal  citizen 
of  any  one  of  the  Confederate  States,  at 
any  time  prior  to  the  date  of  such  payment : 
and  provided  further,  that  the  provisions  of 
this  act  shall  be  applicable,  in  the  case  of 
any  mother  bank  within  the  enemy's  lines ; 
in  which  case  such  payment  may  be  made 
to  any  branch  thereof  within  our  lines,  in 
like  manner  and  with  like  effect  and  limi- 
tations as  are  above  provided." 

It  is  contended  by  some  of  the  plaintiff's 
counsel,  that  the  latter  clause,  upon  which 
the  defendant  relies,  is  a  proviso ;  and  that 
a  proviso  cannot  enlarge  the  operation  of 
an  act.  This  clause  is  very  inartiiicially 
drawn ;  but,  I  think,  is  not  in  fact  a 
470  proviso.  The  *words,  **and  provided 
further,"  should  be  read,  and  it  is 
provided  further:  equivalent  to,  **it  is  fur- 
ther enacted."  The  word  provided  is  used 
in  the  same  sense  that  it  evidently  imports 
as  the  last  word  in  the  sentence. 

I  am  also  of  opinion,  that  it  was  plainly 
the  intention  of  the  I^egislature,  if  the 
mother  bank  was  within  the  enemy's  lines, 
to  n\^ke  lawful  a  payment  to  the  branch 
bank  within  the  Confederate  lines,  by  any 
person  who  was  indebted  to  the  mother 
bank :  provided,  the  debt  had  not  been  bona 
fide  transferred,  for  value,  to  a  loyal  citizen 
of  any  one  of  the  Confederate  States,  before 
payment ;  and  to  authorize  the  branch  bank 
to  receive  payment,  at  its  discretion,  and 
to  give  a  receipt  to  the  party  paying  the 
same.  I  do  not  think  that  it  can  be  fairly 
construed,  as  giving  the  discretion  to  re- 
ceive it  to  the  mother  bank;  as  construed 
by  the  plaintiff's  counsel.  It  would  have 
been  as  impracticable  to  have  appealed  to 
the  discretion  of  the  mother  bank,  as  to 
have  made  payment  to  it,  in  the  case  sup- 
posed by  the  act,  and  for  which  alone  it  is 
intended  to  provide,  when  payment  could 
not  be  made,  ** because  of  the  presence  of 
the  public  enemy."  Such  a  construction 
would  render  this  clause  of  the  act  wholly 
nugatory.  It  was  evidently,  it  seems  to 
me,  the  intention  of  the  Legislature  to  au- 
thorize payment  of  debts  contracted  with 
the  mother  bank,  when  cut  off  by  the  public 
enemy,  just  as  had  been  provided  for  pay- 
ment of  indebtedness  to  the  branch  bank, 
when  placed  in  like  circumstances.  It  was 
obviously  the  policy  and  purpose  of  the 
Legislature,  by  this  enactment,  to  enable 
the  citizens  of  the  Commonwealth  to  pay 
their  indebtedness  to  the  banks  of  the  Com- 
monwealth,   and  the   banks  to  receive  pay- 


ment, as  far  as  practicable,  just  as  would 
have  been  done  if  there  had  been  no  in- 
terference of  the  enemy.  Hence,  it  is 
provided,  that  if  the  debt  had  been  trans- 
ferred to  a  loyal  citizen  of  any  one 
471  *of  the  Confederate  States  before 
payment,  it  should  not  be  made  to 
the  bank.  Because,  in  such  case,  payment 
could  be  made  to  the  holder  of  the  note. 

It  seems  to  me,  that  the  policy  and  par- 
pose  of  the  Legislature,  under  the  circum- 
stances, was  wise  and  just.  It  is  shown  by 
the  record  in  this  case,  that  on  the  24th  of 
May,  1861,  the  Federal  army  took  possession 
of  the  city  of  Alexandria,  and  held  it  until 
the  close  of  the  war.  That,  in  October, 
1862,  the  bankinghouse  of  the  plaintiff  was 
seized  and  occupied,  and  so  continued  to  be, 
by  the  military  of  the  United  States,  until 
the  close  of  the  war.  That  meetings  of  a 
bare  quorum  of  the  board  had  been  held  in 
Alexandria,  after  May  1861,  until  May  1863, 
sometimes  at  long  intervals — in  one  case  of 
ten  months — but  not  for  regular,  or  new 
business,  and  that,  after  May  1863,  no  meet- 
ing of  said  board  was  held  until  September 
1865 ;  and  that,  by  the  death  of  a  member 
of  the  board,  there  never  was  a  quorum  in 
Alexandria  from  October,  1863,  until  after 
the  close  of  the  war.  Thus  is  the  non-pay- 
ment of  these  notes  at  maturity,  or  after- 
wards at  Alexandria,  accounted  for.  It 
was  not  because  of  the  unwillingness  or 
inability  of  the  debtor  to  pay  nor  becaoae 
of  the  unwillingness  of  the  bank  to  receive 
payment,  but  because  of  the  presence  of  the 
enemy  in  force,  which  prevented  it.  We 
have  no  reason  to  believe  that  these  debts 
would  not  have  been  paid  at  maturity  had 
there  been  no  interference  of  the  enemy  to 
prevent  it. 

When  the  act  of  Assembly  of  March  3d, 
1864,  was  passed,  there  was  no  board  of 
directors  of  the  Bank  of  the  Old  Dominion 
at  Alexandria.  It  had  become  extinct,  or 
its  existence  was  suspended.  But  the  cor- 
poration still  existed.  It  never  for  one 
moment  ceased  to  exist,  and  it  existed  alone 
in  Virginia,  and  could  exist  no  where  else 
beyond  the  limits  of  her  jurisdiction  and 
sovereignty.  And  its  corporators 
472  must  be  presumed  *to  be  citizens  of 
Virginia.  We  have  here  presented 
the  anomaly  of  a  body  corporate  with- 
out a  head,  if  the  board  at  Alexandria 
was  its  head :  and  without  a  representative 
or  agent,  unless  the  branch  bank  at  Pearis- 
burg  was  its  representative  and  agent. 
This  branch  of  the  Bank  of  the  Old  Domin- 
ion was  established  by  the  act  of  March 
15th,  1856,  which  provides  that  it  shall  be 
under  the  direction  of  seven  directors,  to 
be  appointed,  and  to  have  the  same  powers, 
and  to  be  subject  to  the  charter  provided 
by  law,  in  respect  to  the  Bank  of  the  Old 
Dominion,  and  to  such  other  laws  as  may 
now  be,  or  hereafter,  passed  in  respect  to 
said  bank.  And  the  general  law  provides, 
that  any  process  or  notice  against  a  bank, 
if  the  case  be  against  a  bank  of  circulation, 
and  be  in  a  county  or  corporation,  wherein 
the  bank  has  a  branch,  service  on  the  pres- 
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ident  or  cashier  of  such  branch  bank  shall 
be  sufficient.  (Code  of  1860,  ch.  170,  sec. 
7,  p.  707. )  This  is  in  a  case  where  the  pro- 
ceeding is  ag-ainst  the  corporation:  thus 
recognizing  the  branch  bank  as  the  repre- 
sentative of  the  corporation.  We  have  seen 
that  the  branch  bank  of  the  Bank  of  the  Old 
Dominion  was  under  the  direction  of  seven 
directors,  who  were  to  be  appointed  as  the 
directors  of  the  mother  bank  were  appointed, 
and  were  to  have  the  same  powers,  and  to 
t>e  subject  to  the  charter  of  the  Bank  of  the 
Old  Dominion,  and  to  such  other  laws  as 
were  then  in  force,  or  as  might  thereafter 
be  enacted  in  respect  to  said  bank:  and  this 
act  of  1864  was  one  of  them.  The  directors 
were  all  stockholders  in  the  Bank  of  the 
Old  Dominion,  and  had  a  like  interest  with 
the  directors  at  Alexandria,  in  all  the  debts 
due  the  bank,  whether  contracted  with  the 
directors  at  Alexandria  or  at  Pearisburg. 

The  act  of  March  3d,  1864,  authorized  this 
branch  bank,  so  constituted,  and  the  only 
representative  of  this  corporation  then  ex- 
isting, at  its  discretion,  to  receive 
473  *pa7ment  of  the  debts  contracted  with 
the  Alexandria  board.  They  were  the 
debts  due  the  same  corporation,  of  which 
the  branch  bank  was  the  agency ;  the  only 
agent  and  representative  of  the  bank  within 
the  jurisdiction  of  the  State,  where  alone 
the  corporation  itself  had  or  could  have  any 
existence. 

It  seems  to  me,  therefore,  under  these 
circumstances  it  was  eminently  proper  for 
the  I^egislature,  if  it  had  the  power,  to  au- 
thorize payment  to  be  made  to  this  branch 
bank  of  debts  contracted  with  the  board  in 
Alexandria,  if  the  branch  bank  was  willing, 
as  the  only  representative  and  agent  of  the 
corporation,  to  receive  it ;  thus  to  place  the 
debtor  and  creditor  in  the  same  relative 
situation  to  each  other,  that  they  would 
have  occupied  if  there  had  been  no  inter- 
ference of  the  public  enemy.  The  debtors 
were  ready  and  anxious  to  pay,  and  the 
agency  of  the  bank  with  whom  the  debts 
were  contracted,  we  may  well  presume, 
would  also  have  been  entirely  willing  to 
have  received  payment,  if  they  could  have 
acted,  in  the  same  currency  which  was  re- 
ceivable and  payable  in  all  the  other  banks 
of  the  Commonwealth.  The  debtor,  by 
paying,  or  the  creditor  by  receiving,  was 
guilty  of  no  infraction  of  the  laws  of  the 
State,  or  of  the  Confederate  States,  or  of 
the  United  States.  For  the  creditor  was 
not  an  alien  enemy,  and  could  not  be  as  a 
Virginia  corporation.  And  there  was,  con- 
sequently, no  suspension  of  the  debt  by  the 
war.  And  there  is  no  good  reason  why  the 
presence  of  the  enemy  in  force,  incapacita- 
ting one  agency  of  the  corporation  to  receive 
payment,  or  rendering  it  impracticable  for 
the  debtor  to  make  payment  to  that  agency, 
should  cause  the  suspension  of  the  debt  if 
there  was  another  agency  to  whom  it  could 
t>e  paid,  who  was  willing  to  receive  it. 

But  it  is  argued,  that  there  was  no  justice 
in  allowing  this  debtor,  who  had  con- 
tracted his  debts  in  good  money,  to  dis- 
charge   them    in    a    depreciated   currency. 


474  *Where  was  the  justice  in  not  allow- 
ing   the   debtor   to   pay  his  debts  at 

maturity,  according  to  his  contract,  when 
the  money  was  not  depreciated,  and  require 
him  to  hold  it  up  until  it  had  become 
greatly  depreciated,  and  then  refuse  to  re- 
ceive it?  Or  where  is  the  justice  in  receiv- 
ing it  and  holding  it  until  it  became 
worthless,  and  then  to  throw  the  whole  loss 
on  him,  and  require  him  to  pay  it  over 
again,  with  an  accumulation  of  interest, 
when  money  is  worth  four  or  five  times  as 
much  as  it  was  at  the  time  the  debt  was 
contracted,  estimating  its  value  by  the  rate 
of  interest  it  will  command. 

That  the  plaintiff  has  been  a  loser  by  the 
settlement  which  has  been  made  of  this 
transaction,  all  will  admit.  And  it  is  one 
of  the  evils  of  the  war,  in  which  all  have 
had  to  share,  however  unequally.  There 
are  few  who  have  not  suffered.  Many  have 
been  reduced  from  affluence  to  indigence. 
Many  who  were  surrounded  with  all  the 
comforts  of  life  in  their  own  happy  homes 
are  now  homeless  and  houseless.  These 
evils,  which  are  the  result  of  a  disastrous 
war,  are  irremediable.  And  worse  than 
vain  and  fruitless  would  it  be  for  the  courts 
to  undertake  to  remove  them.  We  cannot 
disturb  and  overturn  adjustments  which 
they  themselves  have  made.  If  the  war 
had  resulted  in  our  favor,  our  condition 
would  have  been  very  different;  and  the 
loss  of  this  plaintiff  would  probably  have 
been  inconsiderable. 

To  have  a  right  view  of  the  case,  we  most 
transfer  ourselves  to  the  situation  of  these 
parties  at  the  time  the  transaction  occurred, 
surrounded  by  the  circumstances  which  sur- 
rounded them.  Then  the  country  was  hope- 
ful. Those  who  had  gloomy  apprehensions 
were  regarded  as  croakers.  And  the  direct- 
ors of  a  bank  might  have  calculated  that 
it  would  be  better  to  receive  payment  of  a 
debt  in  a  then  depreciated  currency,  and 
employ  the  money   in  banking,  than 

475  to  have  *^the  debt  suspended,  and  run 
the  risk  of  losing  it  altogether.     That 

if  the  war  resulted  in  our  favor  the  Confed- 
eracy would  be  the  richest  and  most  pros- 
perous country  on  earth ;  and  the  debt  of 
the  war,  in  which  the  whole  population  were 
interested,  would  be  paid,  and  the  faith  of 
the  Confederacy  redeemed.  I  need  onl3'  say 
that  the  prospective  view  of  the  situation 
then,  was  very  different  from  the  retrospec- 
tive now. 

The  matter  was  adjusted  then,  and  if  by 
competent  parties,  it  is  most  reasonable 
that  it  should  stand,  as  is  expressly  required 
by  act  of.  March  3d,  1866.  The  argument 
grounded  upon  the  inadequacy  of  the  pay- 
ment in  Confederate  money,  is  as  applicable 
to  the  payments  made  to  all  the  other  banks 
of  the  Commonwealth,  if  the  branch  bank 
at  Pearisburg  was  legally  authorized  to  re- 
ceive payment.  And  it  is  a  fact,  which 
may  be  judicially  known,  that  they  received 
payment  of  their  debts  in  Confederate 
money  down  to  the  close  of  the  war.  If, 
therefore,  the  payment  made  in  this  in- 
stance to   the    branch   bank   at  Pearisburg 
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was  invalid,  upon  the  ground  of  the  depre- 
ciation of  the  Confederate  currency,  with 
which  payment  was  made,  then  are  all  the 
payments  received  by  the  banks  of  this 
Commonwealth,  in  Confederate  currency, 
after  it  became  as  much  depreciated,  invalid 
and  void,  and  the  liabilities  to  the  banks 
are  not  thereby  discharged.  This  is  so  if 
the  act  of  March  3d,  1864,  is  valid,  and  the 
payments  are  annulled  upon  the  ground  of 
their  inadequacy. 

But  it  is  argued  that  said  act  is  invalid, 
because  it  impairs  the  obligation  of  con- 
tracts, within  the  prohibitory  clause  of  the 
constitution  of  the  United  States.  It  seems 
now  to  be  a  well-established  principle,  by 
repeated  decisions,  that  where  the  Legisla- 
ture, in  the  act  of  incorporation,  or  by  the 
general  law,  reserves  the  power  **to  repeal, 
alter  or  modify,  the  charter  at  its  pleasure, " 
as  is  the  case  here,  such  express  reservation 
is  regarded  as  a  constituent  part  pf 

476  the  contract,    and  *every    subsequent 
change  made  in  the  charter,  by  act  of 

the  Legislature  is  reg^arded  as  made  with 
the  consent  of  the  corporation,  and  does  not 
come  within  the  prohibitory  clause  of  the 
constitution. 

In  the  case  of  the  Northern  Railroad  Co. 
V.  Miller,  10  Barb.  R.  260,  the  court  says, 
referring  to  the  principle  decided  in  Dart- 
mouth College  v.  Woodward,  that  *4t  is 
only  applicable  to  charters  where  a  right  to 
repeal  them  has  not  been  reserved  in  the 
original  grant."  '*It  was  competent  for 
the  State,  having  the  power  to  grant  or  to 
withhold  the  charter,  to  annex  such  condi- 
tion to  the  grant,  or  to  make  such  reserva- 
tion, as  it  pleased.  The  directors,  trustees, 
or  other  managing  agents,  by  whatever 
names  they  are  called,  by  accepting  the 
charter  became  bound  by  the  condition  or 
reservation,  and  every  individual  who  sub- 
scribes to  the  stock  of  the  company  thereby 
makes  himself  a  party  to  the  contract,  sub- 
ject to  the  conditions  and  reservations  of 
the  charter.  In  effect  he  stipulates,  at  the 
time  he  subscribes,  that  the  Legislature 
may  alter  or  repeal  the  law,  and  thus  change 
the  obligation  of  his  subscription,,  or  defeat 
it  altogether.  It  cannot,  therefore,  be  said 
that  the  amendatory  act,  which  is  com- 
plained of  in  this  case,  was  an  alteration 
of  the  defendant's  contract  without  his 
assent."  Again:  ** Whatever  modification 
is  thus  effected  in  the  obligation  created  by 
his  subscription  is  made  by  his  own  agree- 
ment, entered  into  at  the  moment  he  became 
a  party  to  the  contract,  and  is  as  binding 
on  him  as  if  it  had  been  accomplished  by 
his  own  solicitation  and  procurement." 

In  the  case  of  the  Schenectady  and  Sara- 
toga Plank  Road  Co.  v.  Thatcher,  1  Kern. 
R.  102, 114,  Johnson,  J.,  says:  **The  persons 
who  contract  to  take  shares  in  a  company, 
under  such  an  act,  contract  subject  to  the 
same  reservation  of  power.  The  courts  are 
bound  to  read  their  agreement  with  the 
legislative  condition.  They  agree  to  take 
and   pay    for   the   shares    for    which 

477  *they  subscribe,  subject  to  the  power 
of  the  Legislature  to  alter  or   repeal  | 


the  charter  of  the  company,  and  it  does  not 
lie  in  their  mouth  to  complain  that  the 
power  has  been  exercised."  And  again: 
**The  corporate  property  is  subject  to  that 
power  by  reason  of  the  assent  to  its  exer- 
cise." 

In  McLaren  v.  Pennington,  1  Paige  R. 
102,  the  Chancellor  says:  *'It  is  not  pre- 
tended that  there  is  anything  in  the  consti- 
tution of  New  Jersey  or  of  the  United 
States,  which  prohibits  the  reservation  of 
such  a  power  in  a  legislative  grant.  On 
the  contrary,  the  insolvent  laws  of  the 
States  have  been  sustained,  on  the  principle 
that  a  general  law  of  the  State  where  the 
contract  was  made,  and  which  was  in  force 
at  the  making  of  such  contract,  is  to  be 
taken  as  a  part  of  the  contract." 

In  the  case  of  the  City  of  Roxbury  v.  The 
Boston  and  Providence  Railroad  Corpora- 
tion, 6  Cush.  R.  424,  C.  J.  Shaw,  delivering^ 
the  opinion  of  the  court,  says:  **If  this  act 
adds  anything,  or  makes  more  explicit  the 
duty  imposed  by  the  act  of  incorporation, 
it  affects  the  remedy  only,  and  perhaps 
would  be  within  the  competency  of  the 
Legislature,  without  any  reservation  of  the 
power  of  amendment;  but  if  otherwise,  it 
was  fully  warranted  by  the  reservation  by 
the  statute  of  1830,  ch.  81." 

In  the  case  of  the  State,  Jersey  City,  and 
Bergen  R.  R.  Co.  v.  Mayor,  Ac,  of  Jersey 
City,  31  N.  Jersey  L.  R.  579,  the  chart^ 
provides  the  annual  taxation  which  the 
company  shall  be  subject  to  pay,  and  pro- 
vides **  that  no  other  tax  or  impost  shall  be 
levied  or  assessed,"  and  the  company  in 
this  case  sets  it  up  as  a  contract  against 
the  right  of  the  Legislature  to  impose  addi- 
tional taites.  But  the  C.  Justice,  delivering 
the  opinion  of  the  court,  says:  * 'These 
statutory  provisions  form,  in  my  opinion, 
a  contract  neither  in  letter  nor  in  spirit. 
They  are  to  be  read  in  connection  with 
478  that  other  provision  in  this  *charter, 
which  reserves  to  the  Legislature  the 
right  to  alter,  modify  or  repeal  it.  •  * 

The  same  principle  was  directly  involved, 
and  decided  by  this  court,  in  the  recent  case 
of  Anderson  v.  The  Commonwealth,  18 
Gratt.  295.  In  that  case,  the  act  incorpo- 
rating the  National  Express  and  Transpor- 
tation Company  was  passed  December  12th, 
1865,  and  was  an  amendment  and  re-enact- 
ment of  the  act  passed  in  1861.  It  omitted 
the  clause  in  the  original  act  which  attached 
a  personal  liability  to  the  stockholders. 
Under  this  charter,  the  stock  was  sub- 
scribed, the  company  was  immediately  or- 
ganized, and  it  seems  were  doing  business 
by  the  1st  of  January,  1866.  By  the  legal 
effect  of  the  charter,  the  stockholders  were 
not  liable  personally  for  the  debts  and  lia- 
bilities of  the  company ;  which  was  doubt- 
less an  influential  consideration  with  those 
who  subscribed  for  stock. 

Some  six  weeks  after  the  stock  was  sub- 
scribed, and  the  company  commenced  busi- 
ness, to  wit :  on  the  15th  of  February,  1866, 
the  general  assessment  law  was  passed, 
which  spreads  over  thirty  odd  pag^cs,  and 
contains  ninety-seven   sections;  and  in  the 
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93d  section  there  was  inserted  a  clause, 
which  makes  the  stockholders  of  said  com- 
pany personally  liable,  jointly  and  sever- 
ally, for  the  taxes  to  be  assessed  upon  the 
company,  and  for  heavy  penalties,  should 
they  be  incurred  by  the  company.  There 
is  nothing  in  the  title  to  indicate  that  it 
contained  any  modification  of  the  said 
charter. 

In  1867,  the  said  Anderson  was  served 
with  notice,  by  the  auditor  of  public  ac- 
counts, that  on  the  12th  of  February,  1867, 
he  would  move  the  Circuit  court  of  the  city 
of  Richmond  for  a  judgment  against  him 
for  $516  72,  being  one  per  cent,  of  the  gross 
receipts  of  the  National  E.  and  T.  Co.  for 
doing  business  in  this  State  from  the  1st 
of  January,  1866,  to   the   1st  of   Sep- 

479  tember  *of  the  same  year,  due  from 
the  company  for  taxes  on  their  busi- 
ness, and  for  which  the  defendant  was 
alleged  to  be  liable  as  a  stockholder  in  the 
company. 

In  that  case  the  act,  as  we  have  seen, 
which  imposed  the  personal  liability  on  the 
stockholders,  contrary  to  their  rights  under 
the  charter,  did  not  profess  to  alter  or  amend 
the  charter,  or  to  be  enacted  in  reference  to 
it ;  a  point  to  which  so  much  importance  is 
attached  in  this  case.  But  the  change  was 
made  in  a  way  least  likely  to  give  notice  to 
the  stockholders;  and  the  letter  of  the 
plaintiff  in  error  in  that  case,,  which  was 
relied  upon  by  the  court  as  furnishing  the 
only  evidence  in  the  record  that  he  was  a 
stockholder,  shows  as  clearly,  at  least,  that 
he  was  not  aware  of  this  change  in  the  law, 
affecting  his  liability,  when  the  notice  was 
served  upon  him,  twelve  months  after  the 
law  was  passed.  Yet  in  that  case,  the  point 
so  relied  upon  in  this  was  raised  and 
strongly  urged.  On  p.  300,  J.  Joynes, 
who  delivered  the  opinion  in  that  case,  in 
which  the  other  judges  concurred,  says: 
''In  the  case  in  26  Maine,  the  objection  was 
taken,  as  it  was  in  this  case,  that  the  re- 
served power  of  amendment  must  be  exer- 
cised by  a  special  act  for  that  purpose ;  and 
that  the  liability  of  the  stockholders  could 
not  be  altered  by  a  general  law ;  but  it  did 
not  prevail."  And  this  objection  was 
overruled. 

If  it  were  an  original  question,  and  not  a 
res  judicata,  I  should  not  be  willing  to  go 
as  far  as  the  court  did  in  that  case.  It  does 
appear  to  be  reasonable,  that  when  the 
Legislature  exercises  its  reserved  power  to 
modify  or  amend  a  charter,  there  ought  to 
be  some  reference  to  the  subject,  and  in  the 
title  to  the  act  to  show  that  the  subject  of 
alteration  was  in  the  mind  of  the  Legisla- 
ture, and  that  it  was  knowingly  and  inten- 
tionally modifying  the  charter,  and  that 
the  stockholders  have  presumptive  notice 
by  the  act,  of  the  modification  of  their 
charter.     So   far  as   the   decision   in 

480  that   case    is    in  ^conflict   with    this 
principle,  I   would   concur   with    my 

brethren  in  the  opinion  that  it  is  erroneous. 

But  in  this  case,  the  subject  matter  of  the 
act   of  Assembly  was  the  bank  charters  of 


the  Commonwealth,  and  the  professed  ob- 
ject was  to  confer  powers  on  the  branches, 
which  it  may  be  implied  were  not,  in  the 
opinion  of  the  Legislature,  conferred  by 
their  charters.  The  title  of  the  act,  and 
the  body  of  it,  show  unmistakably  that  it 
was  the  intention  of  the  Legislature  to 
modif3'  the  charters,  both  as  to  the  powers 
of  the  mother  banks  in  relation  to  the 
branches,  and  of  the  branches  in  relation 
to  the  parent  bank.  In  this  case  it  is  evi- 
dent that  the  subject  of  the  bank  charters 
was  in  the  mind  of  the  Legislature,  and  it 
was  its  intention  that  the  banks  and  their 
branches  should  have  the  powers  therein 
expressed,  whether  its  act  should  be  re- 
garded as  a  legislative  construction  or  mod- 
ification of  their  charters.  I  am  of  opinion, 
therefore,  that  both  on  principle  and  au- 
thority, there  is  no  ground  for  the  objection 
in  this  case  that  the  act  of  assembly  is 
general,  or  does  not  profess  to  modify  the 
charter  of  the  bank. 

But  to  return  to  the  main  question, 
whether  this  act  of  assembly  of  1864,  was  a 
violation  of  contract,  &c.,  J.  Joynes  says, 
in  the  case  cited,  p.  299,  ''It  was  further 
contended,  that  the  imposition  of  such  a 
personal  liability  on  the  stockholders,  when 
the  legRl  effect  of  the  charter  was  to  ex- 
empt them  from  any  personal  liability  for 
debts  of  the  company,  was  a  violation  of 
the  contract  between  the  stockholders  and 
the  State.  By  the  last  clause  of  the  charter 
it  was  made  subject  to  modification  or  re- 
peal, at  the  pleasure  of  the  General  Assem- 
bly. The  stockholders,  by  accepting  the 
charter,  assented  to  that  reservation  as  a 
constituent  part  of  their  contract.*'  And 
this  opinion,  we  have  seen,  is  supported  by 
the  highest  authority,  and  may  be  regarded 
as  a  well  established  principle. 

But  it  is  contended,  that  where  the 
481  company,  in  the  *exercise  of  its  char- 
tered privileges,  has  entered  into  con- 
tracts, and  acquired  rights  by  its  lawful 
acts,  as  the  law  then  stood,  no  subsequent 
alteration  of  the  charter  by  act  of  the  Leg- 
islature, can  avoid  the  contracts  or  divest 
the  rights  so  acquired ;  and  several  author- 
ities were  cited  in  support  of  this  principle. 
In  the  case  referred  to,  supra,  the  stock- 
holder was  held  liable  for  the  tax  of  one 
per  cent,  upon  the  receipts,  &c.,  of  the 
company,  before  as  well  as  after  the  act  of 
February  15.  But  I  do  not  controvert  the 
principle  contended  for.  Unquestionably  if 
the  company  had  acquired  property  or  choses 
in  action,  or  had'  conveyed  property  to 
others,  as  authorized  by  the  law  as  it  was 
in  force  at  the  time,  those  acts  could  not 
be  avoided  or  invalidated  by  a  subsequent 
repeal  or  alteration  of  the  charter.  But 
suppose  the  Legislature  should  change  the 
name  of  the  company,  which  it  undoubtedly 
has  a  right  to  do,  such  change  could  not 
divest  the  company  of  its  right  to  the  chose 
in  action,  or  to  enforce  its  collection.  Yet 
it  could  not  sue  in  its  old  name,  which  has 
now  no  existence.  But  it  could  sue  for  it 
and  collect  it  in  its  new  name.  Hyatt  v. 
McMahon,  25  Barb.  R.  457.     The  obligation 
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of  the  contract  would  continue,  but  the 
mode  of  enforcing  it  would  be  changed. 

It  is  a  well  established  principle  of  con- 
stitutional law,  that  a  State  may  pass  a 
law  materially  altering  the  remedy  of  one 
of  the  parties  to  a  contract,  although  it 
cannot  pass  a  law  impairing  the  obligation 
thereof.  Bank  of  Columbia  v.  Okeley,  4 
Wheat.  R.  235.  In  this  case  the  obligation  is 
to  pay  the  debts  to  the  corporation.  That  is 
in  substance  and  effect  the  obligation  of  the 
contract.  The  debts  belonged  to  the  corpo- 
ration, not  to  the  president  and  directors  at 
Alexandria.  They,  as  stockholders,  had  an 
interest  in  them ;  and  so  had  the  president 
and  directors  of  the  branch  at  Pearisburg. 
But  it  was  a  debt  due  to  this  artificial  per- 
son, who  had  an  existence   and   per- 

482  sonality    in    contemplation    *of   law. 
This   ideal   person   had    a    corporate 

name,  and  could  only  sue  or  be  sued  in  that 
name,  unless  otherwise  authorized  by  law. 
Who  would  say  that  a  law  authorising  it  to 
sue  in  another  name,  was  not  applicable  to 
the  remedy,  but  impaired  the  obligation  of 
the  contract. 

We  have  seen  that  the  Legislature  may 
change  the  name  of  the  corporation,  and 
that,  in  such  case,  it  must  sue  in  its  new 
name  on  contracts  made  in  its  old  name. 
It  has  been  held  that  a  statute  of  the  State 
of  Alabama,  providing  that  promissory 
notes  given  to  the  cashier  of  a  bank  eo 
nomine,  may  be  sued  and  collected  in  the 
name  of  the  bank,  is  a  law  which  affects 
the  remedy  only,  and,  although  passed  after 
the  note  was  executed,  does  not  impair  the 
obligation  of  the  contract.  Crawford  ft  al. 
V.  Branch  Bank  of  Alabama  at  Mobile,  7 
How.  U.  8.  R.  279.  It  seems  to  me,  there- 
fore, that  an  act  of  the  legislature,  au- 
thorizing this  corporation  to  sue  for  and 
collect  these  debts,  in  the  name  of  the 
branch  bank  at  Pearisburg,  would  apply 
only  to  the  remedy,  and  could  not  impair 
the  obligation  of  the  contract.  Authority 
to  sue  implies  authority  to  receive,  and  to 
give  acquittances  and  receipts  in  discharge 
of  the  debt. 

Upon  the  whole,  I  am  of  opinion  that  the 
Legislature  had  the  power  to  change  the 
corporate  name  of  the  Bank  of  the  Old  Do- 
minion, or  to  authorize  it  to  sue  and  collect 
the  debts  due  the  corporation,  contracted 
with  the  president  and  directors  of  the  Old 
Dominion,  at  Alexandria,  by  the  branch 
bank  at  Pearisburg ;  that  such  law  does  not 
impair  the  obligation  of  the  contract,  and 
is  not  in  conflict  with  any  provision  of  the 
constitution  of  the  United  States,  or  of  the 
Confederate  States,  or  of  the  State  of  Vir- 
ginia; that  the  said  branch  bank  was 
thereby  invested  with  the  same  power  to 
receive  the  debts,  and  to  accept  satisfaction 
in  the  currency  which  was  receivable 

483  and  ^payable  by  all  the   other    banks 
of  the  Commonwealth,  and  which  was 

in  fact  the  only  currency  in  circulation ; 
and  that  the  acceptance  of  such  payment 
was  as  binding  upon  the  corporation  as  if 
it  had  been  done  by  the  president  and  di- 
rectors  of   the   bank   at    Alexandria;    and 


under  the  act  of  3d  of  March,  1866,  cannot 
now  be  disturbed  or  set  aside.  It  is  not  so 
much  a  question  of  agency  as  of  legislative 
power,  reserved  in  the  charter,  with  the 
assent  of  the  company  and  its  stockholders. 
The  views  which  have  been  presented 
with  diffidence  in  this  opinion,  are  not  con- 
fined to  the  points  raised  by  the  instructions 
moved  in  the  Circuit  court,  but  embrace 
the  whole  law  of  the  case,  as  involved  upon 
its  merits,  so  far  as  shown  >  by  the  record. 
In  view  of  what  has  been  said,  without 
going  into  critical  examination  of  the  polit- 
ical questions  raised  by  the  instructions 
moved  by  the  plaintiff,  I  am  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
Circuit  court  refusing  to  give  them,  or  in 
the  instruction  which  was  given ;  and  that 
the  judgment  should  be  affirmed. 

MONCURE,  P..  and  STAPLES,  J.,  con- 
curred  in  the  opinion  of  Christian,  J. 

JOYNES,  J.,  concurred   in  reversing  the 
judgments. 

Judgments  reversed. 


484      *The    Board  of  Supervisors   of  Cul- 
pepsr  V.  Qorrell  &  als. 

March  Term,  1871,  Richmond. 


I.  Boardof  Supervisor*— Authority  to 

—The  board  of  saperTlsors  of  a  county  hare 
authority  to  provide  land  for  balldln^  a  coort- 
house,  clerk's  office  and  jail,  either  by  purchase  or 
by  proceeding  to  have  It  condemned  in  the  mode 
prescribed  In  the  statute.  Code.  ch.  66,  s.  ft-18,  p. 
824-898. 
a.  Same— Authority  to  5ell  County  Lend.— The  board 
of  supervisors  of  a  county  have  authority  to  sell 
the  lands  belonglnff  to  the  county,  on  which  the 
courthouse  and  other  public  bulldlnss  once  stood. 

3.  Same— Authority  to  Chooae  Site  for  Public  BoUdtaiffA. 

—It  Is  for  the  board  of  supervisors  to  determine 
what  land  they  will  procure  for  the  public  build- 
ings of  their  county:  and,  whether  their  discre- 
tion Is  wisely  or  unwisely  exercised  In  the  selection, 
cannot  be  enquired  Into  In  the  proceeding  Insti- 
tuted to  condemn  the  land. 

4.  Coodemaatlon  Prooeedlnse— Statute  Coastnied.t— 

In  the  act  authorlzlnsr  the  condemnation  of  land 
for  public  purposes.  Code,  ch.  66.  the  tenant  of  the 
freehold  referred  to  In  s.  7,  Is  the  tenant  In  posses- 
sion appearing  as  the  visible  owner. 

^Board  of  Supervisors- Authority  to  Condeaiii  Laod. 

—In  Supervisors  v.  Cox,  98  Va.  878,  the  court  says: 
"Thissutute  (Virginia  Code  1887,  f  1074.  substanUaUy 
the  same,  for  present  purpose,  as  Virginia  Code  1880. 
ch.  56,  f  6),  has  been  construed  by  this  court  to 
authorize  the  application  by  the  board  of  supervi- 
sors of  a  county  to  the  proper  tribunal  for  the  con- 
demnation of  land,  which  it  may  have  selected  for 
the  location  of  the  courthouse,  clerk's  office,  and 
jail  of  the  county.  Supervisors  of  Culpeper  t.  Gor- 
reU,  20  Gratt  484." 

tCondemnation  Prooeedln^s— Statute  Construed.— 
The  proposition  laid  down  In  the  fourth  headnote, 
that  the  tenant  of  a  freehold  referred  to  In  the  act 
authorizing  the  condemnation  of  land  for  public 
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5.  5ane— By  Boardof5ttpervlfori— ObJectkHUtoCoO" 
nlMloiiera'  Report— The  board  of  gupervisors 
proceeding  to  have  certain  land  condemned  for 
the  pnrpose  of  bnlldlnr  thereon  a  conrthoose. 
clerk's  office  and  jail,  and  the  persons  whose  land 
is  proposed  to  be  condemned,  not  objecting  to  the 
report  of  the  commissioners,  other  citizens  of  the 
county  have  no  right  to  make  themselves  parties 
in  the  proceeding,  and  object  to  the  confirmation 
of  the  report. 

8.  Sune— Same— Same— Jarljdictlon  ef  Clrcalt  Court.— 
In  such  a  case  the  Circuit  court  of  the  county  has 
no  jurisdiction,  on  the  application  of  these  citizens, 
to  award  a  writ  of  error  and  supersedeas  to  the 
Judgment  of  the  County  court  refusing  to  admit 
such  citizens  as  parties,  and  confirming  the  report 
of  the  commissioners. 

9.  JudgnwiiU— Who  May  Appeal.t— To  entitle  any 
person  to  appeal  from  a  Judgment,  he  must  be  a 
party  in  the  cause,  and  must  be  aggrieved  by  the 
Judgment 

10.  Writ  of  ProhlMtkHi— To  R««tndii  Inferior  Courtf— 
The    Circuit  court   having  no  jurisdiction,   on 
the  application  of  persons  not  parties  to  the  pro- 
ceedings,   to   revise  the   judgment  of  the 

485      *County  court,  the  writ  of  prohibition  is  a 
proper  proceeding  to  restrain  him  from  pro- 
ceeding in  the  case. 

11.  Same— Declanitloa  Most  Be  Piled— Bxcoptloa.— 
Though  it  is  a  general  rule  that  a  writ  of  prohibi- 
tion will  not  be  awarded  witaout  requiring  the 
plaintiff  (if  the  defendant  insists  upon  it)  to  file  a 
declaration :  yet,  when  the  application  for  the  writ 
la  to  the  Supreme  Appellate  court,  it  may  be 
dispensed  with,  if  the  court  is  satisfied  that  the 
merits  of  the  case  is  presented  fully  on  the  petition 
and  answer. 


purposes,  to  whom  notice  must  be  given,  is  the 
tenant  in  possession  appearing  as  the  visible  owner. 
was  expressly  sustained  in  Hope  v.  N.  ft  W.  R.  Co., 
79  Va.  288:  Keystone  Bridge  Co.  v.  Summers.  18  W. 
Va.  491.    See  also.  Pitzer  v.  William.  2  Rob.  941.  254. 

tiadpaeats- Who  May  Appeal.— In  McKinney  v. 
Kirk.  9  W.  Va.  80,  the  court  says:  "I  understand  it  to 
be  a  -well-established  rule,  as  a  general,  if  not  a 
universal,  thing,  that  the  party  asking  the  reversal 
of  a  decree  or  Judgment  must  show  that  he  is  prej- 
udiced thereby.  Supervisors  of  Culi>eper  County 
V.  Gorrell,  20  Gratt,  619-20." 

In  Renick  v.  Ludlngton,  20  W.  Va.  687,  the  court 
said:  "It  is  true,  that  this  court  had  no  Jurisdiction 
to  grant  them  an  appeat,  they  not  being  parties  to 
the  cause  as  heard  and  decided  by  the  court  below, 
even  though  the  record  sbowed,  that  they  had  an 
interest  in  the  subject-matter  of  controversy.  See 
Oorrell  V.  Board  of  .Supervisors,  20Oratt.  484." 

See  also,  on  this  point,  the  principal  case  cited  and 
approved  in  Ailstock  v.  Pace,  77  Va.  891;  Ex  parte 
1/e.ster,  77  Va.  877;  Williamson  v.  Hays,  26  W.  Va.  009. 
816. 

In  the  last-named  case  (Williamson  v.  Hays,  26 
W.  Va.  009).  the  first  headnote  reads:  "To  entitle 
any  person  to  obtain  a  writ  of  error  or  appeal 
from  a  Judgment,  he  must  be  both  a  party  to  the  case 
and  be  aggrieved  by  the  Judgment" 

See  also,  Wingfleld  v.  Crenshaw.  8  H.  AM.  246: 
Dunlop  V.  Com.,  2  Call  284;  Sayre  v.  Orymes,  1  H.  ft 
K.  404. 

fWrit  of  Prohlbltloii.— The  principle  laid  down  in 
the  principal  case  as  to  a  writ  of  prohibition  was  cited 
and  approved  in  Burch  v.  Hardwicke,  28  Qratt.  67. 66, 


The  board  of  supervisors  of  the  county  of 
Culpeper  having  selected  two  acres  of  land 
in  the  town  of  Culpeper,  belonging  to  Eliza 
T.  C.  Jameson  and  others,  for  the  purpose 
of  building  thereon  a  courthouse,  clerk's 
office  and  jail  for  the  county,  applied  to 
the  County  court  of  that  county  for  the  ap- 
pointment of  commissioners  to  value  the 
land.  The  commissioners  were  appointed, 
and  they  returned  their  report  to  the  county 
court  in  December,  1870.  At  the  January 
term  of  the  court,  upon  the  motion  of  the 
supervisors  to  confirm  the  report  of  the 
commissioners,  Joseph  B.  Gk>rrell,  and 
seven  other  persons,  claiming  to  be  citizens 
of  the  county,  owners  of  real  estate  and 
taxpayers  therein,  but  not  claiming  to  have 
any  interest  in  the  land  proposed  to  be 
condemned,  moved  the  court  to  allow  them 
to  be  made  parties  to  the  proceeding,  and 
to  file  exceptions  to  the  report;  which  they 
exhibited.  On  this  motion,  the  judge  of 
the  County  court — ^J.  W.  Bell— delivered  the 
following  opinion : 

The  board  of  supervisors  of  Culpeper 
county  having  determined  upon  a  site  on 
which  to  locate  the  courthouse,  clerk*s  office 
and  jail,  and  desiring  to  condemn  that  site 
or  parcel  of  land  and  ptirchase  the  same, 
applied  to  this  court  to  appoint  five  disin- 
terested freeholders  of  the  county,  for  the 
purpose  of  ascertaining  a  just  compensa- 
tion for  such  land.  Notice  of  such  appli- 
cation was  given,  and  service  thereof 
acknowledged  by  the  owners  and  occupants 
of  the  land ;  and  upon    its   appearing  that 

such  notice  had  been  given,  and  no 
486      one  *appearing  to  oppose  it, .  the  court 

appointed  the  commissioners  sug- 
gested by  the  board,  and,  in  the  order  of 
appointing  them,  designated  the  day  for 
them  to  meet.  It  appears  they  took  the 
oath  prescribed  by  the  statute  in  such  cases 
provided,  met  upon  the  land  on  the  day 
designated,    viewed    the   same,   and  ascer- 

60:  Hogan  v.  Quigon,  20  Oratt  718,  and  note  by  the 
Judge  giving  a  list  of  cases  in  prohibition,  among 
which  is  placed  the  principal  case.  Oresham  v. 
Ewell,  84  Va.  786.  6  S.  E.  Rep.  184;  Qresham  v.  Ewell. 
86  Va.  7.  6  S.  E.  Rep.  700;  Swinbum  v.  Smith,  16  W. 
Va.  490:  County  Court  v.  Boreman,  84  W.  Va.  802, 12 
S.  E.  Rep.  402:  County  Court  v.  Boreman,  84  W.  Va. 
02.  11  S.  E.  Rep.  76a 

In  County  Court  v.  Armstrong,  84  W.  Va.  831,  12  S. 
E.  Rep.  400,  the  court  said:  "In  deciding  the  case  of 
County  Court  v.  Boreman,  we  were  greatly  influ- 
enced by  the  case  of  Supervisors  v.  Oorrell.  20  Oratt 
484,  which  holds  that  when  the  supervisors  were 
proceeding  to  condemn  land  for  a  courthouse,  and 
the  land  owners  did  not  object,  other  citizens  and 
taxpayers  could  not  make  themselves  parties  in  the 
proceeding,  and  the  circuit  court  could  not  on  their 
motion  award  a  writ  of  error  and  tupertedeat  to  the 
action  of  the  county  court  refusing  to  admit  them 
as  parties,  and  was  without  jurisdiction  to  revise 
the  action  of  the  county  court,  and  awarded  a  pro* 
hibition  to  inhibit  the  circuit  court  from  going  on 
with  the  writ  of  error." 

See  also,  foot-note  to  Ex  parte  Ellyson,  20  Oratt.  10: 
foot-note  to  French  v:  Noel,  22  Oratt  464:  foot-ftote  to 
Hogan  V.  Ouigon,  20  Oratt  706. 


507 


20QRATT. 


Virginia  Rbports.  Annotatbd. 


487.  488,  489 


tained  what  would  be  a  just  compensation 
for  it,  and  made  their  report  accordingly. 
No  person  appeared  on  the  ground  to  con- 
test it. 

At  a  subsequent  term  of  the  court,  the 
report  and  the  proceedings  are  presented 
to  the  court,  and  a  confirmation  of  the  same 
is  asked  for  by  the  board.  An  attorney  at 
the  bar  arises  in  his  place,  opposes  the 
motion,  and  gives  notice  to  the  board  of 
supervisors,  through  its  chairman,  that  in 
the  name  of  certain  citizens,  tax-payers 
and  real  estate  owners  of  the  county,  and 
in  their  behalf,  he  will  contest  the  confir- 
mation of  the  report,  and  ask  the  court  to 
allow  them  to  file  their  exceptions,  and 
show  cause  against  it. 

It  was  suggested  by  the  court  to  the  at- 
torney for  the  tax-payers,  that  his  excep- 
tions should  be  reduced  to  writing,  so  that 
the  objections  to  the  whole  proceedings  on 
the  part  of  the  board  of  supervisors  could 
be  more  readily  seen  and  understood.  They 
were  reduced  to  writing,  and  on  the  next 
morning  brought  into  court.  In  the  mean- 
time, however,  by  an  understanding  be- 
tween the  counsel  for  the  board  and  counsel 
for  the  tax-payers,  the  exceptions  them- 
selves were  not  to  be  discussed  by  the  bar, 
or  considered  by  the  cour£,  until  the  single 
preliminary  question  should  be  disposed  of, 
viz:  **Have  these  persons,  as  tax-payers, 
citizens  and  real  estate  owners,  and  in  that 
character  alone,  a  right  to  be  heard  here, 
to  show  cause  against  the  confirmation  of 
the  report  of  the  said  commissioners?" 
This  is  the  single,  isolated  proposition  for 
this  court  now  to  determine.  It  is  one  of 
unqualified  novelty  with  us,  growing  out 
of  the  revolutionized  constitution 
487  *of  government  under  which  we  now 
live,  and  which  we  are  bound  to  ob- 
serve and  execute.     It  is  res   Integra   here. 

Owing  to  the  newness  and  difficulties  of 
this  question,  I  had  hoped  to  receive  the 
notes  and  authorities  promised  at  the  bar, 
but  regret  to  say  have  not,  to  this  moment, 
although  solicited  by  me,  gotten  the  first  note 
or  suggestion,  or  authority,  from  a  single 
lawyer  except  Mr.  I^ewis,  who  furnished 
me  with  a  short  note  and  authority,  to 
which  I  shall  hereafter  allude — Mr.  Gibson 
referring  me  to  the  same.  There  is  cer- 
tainly a  great  dearth  of  authority  upon  this 
question,  or  any  one  similar  to  it,  elemen- 
tary or  in  the  decision  of  the  courts — at 
least  after  the  most  industrious  researches, 
in  all  the  libraries  at  this  place  and  in  War- 
renton  (some  of  them  quite  large),  I  have 
not  been  able  to  discover  a  single  case 
wherein  this  distinct  question  is  raised, 
save  one.  In  16  Pickering's  Report  (Mas- 
sachusetts), the  point  is  raised  at  the  bar, 
and  disposed  of  by  Judge  Shaw  in  two 
words — '  *  Sed  quaere. '  *  It  must,  therefore,  be 
determined,  as  best  I  may,  upon  reasoning 
and  analogy. 

It  will  be  observed  that  these  *^ citizens, 
tax-payers  and  real  estate  owners,"  do  not 
come  in  by  petition,  setting  forth  and 
manifesting  an  individual  interest  which 
the  court  would  be  bound  to  take  notice  of, 


and  defend  and  protect,  and  ask  to  be  made 
parties  on  the  record,  as  plaintiffs  or  de- 
fendants ;  but  merely  asks  in  the  character  of 
*^  citizens,  tax-payers  and  real  estate  own- 
ers," to  show  cause  against  the  confirma- 
tion of  the  report  of  the  commissioners. 
They  do  not  show  or  set  forth  any  other 
interest  than  what  the  descriptive  character 
they  have  assumed  would  indicate,  viz: 
* 'citizens,  tax-payers  and  real  estate  own- 
ers," an  interest  which  it  must  be  ad- 
mitted, is  of  the  most  general,  uncertain 
and  indefinite  kind.  They  do  not  even  set 
forth  that  they,  or  any  one  of  them, 

488  is   a  creditor  of   the  land  *owners,  or 
that  they  are  lien  holders,  or  have  the 

remotest  pecuniary  interest  in  the  land 
proposed  to  be  condemned,  even  if  that  fact 
could  avail  them  at  all.  They  certainly  do 
not  pretend  that  they  are  tenants  of  the 
freehold,  or  owners  or  proprietors  of  the 
land,  or  tha,t  they  iare  interested  as  resid- 
uary legatees  and  devisees  under  William 
Major's  will.  If  it  appeared  that  they  or 
either  of  these  exceptants  was  a  "tenant 
of  the  freehold,"  or  his  **guardian  or  com- 
mittee," and  that  legal  notice  has  not  been 
served  on  him,  then  the  proceedings,  to 
that  extent,  would  be  defective.  The  court 
would  refuse  to  confirm  the  report,  cause 
notice  to  be  served  on  the  proper  party,  and 
bring  him  properly  before  the  court.  He 
would  then  be  a  party  in  interest,  and  have 
a  right  to  be  heard  and  show  cause  against 
the  report. 

The  10th  section  of  the  law  under  which 
this  proceeding  is  had,  reads  as  follows : 
**The  commissioners,  after  viewing  the  land 
and  hearing  such  proper  evidence  as  either 
party  may  offer,  shall  ascertain  what  will 
be  a  just  compensation  for  said  land,"  &c. 
To  whom  do  these  words  ** either  party" 
refer? — to  the  people  of  the  county  in  a 
body,  individually  and  collectively? — ^to  any 
citizen,  tax-payer  and  land  owner  of  the 
county? —  to  any  uninterested  person?  I 
cannot  think  so;  but,  manifestly,  to  a 
**  party"  having  an  interest  as  **  tenant  of 
the  freehold,"  his  guardian  or  committee; 
or  to  ** those  entitled  to  the  land,"  in  the 
language  of  the  statute  itself,  on  the  one 
part,  and  the  company,  or  county,  or  town 
council,  on  the  other  part. 

The  11th  section  reads  as  follows:  ''The 
said  report  and  certificate  of  the  Justice 
shall  be  forthwith  returned  to  the  court  of 
the  county  or  corporation,  and  unless  good 
cause  be  shown  against  the  report,  the  same 
shall  be  confirmed  and  recorded." 

The  12th  section  reads  as  follows:  ''If, 
however,  good  cause  be  shown  against 

489  the  report,    the  court  may,   *without 
further  notice,  as  often  as  to  it  seems 

proper,  appoint  other  commissioners,  and 
the  matter  may  be  proceeded  in  as  before." 

The  14th  section  says:  "If  the  sum  ascer- 
tained by  the  report  which  is  confirmed,  be 
not  more  than  the  sum  ascertained  by  the 
first  report,  the  party  applying  for  the  ap- 
pointment of  other  commissioners  shall  pay 
the  costs  occasioned  by   such  application." 

Now,  taking  these  four  sections  together. 
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and  construing*  the  words  '*  unless  good 
cause  be  shown  against  the  report, "  and  the 
word  ** party"  as  used  therein,  I  cannot 
resist  the  conviction  that  the  inention  of 
the  law  was  to  confine  all  exceptions  to,  and 
all  contests  respecting  the  assessment  of 
the  land  sought  to  be  condemned,  to  indi- 
viduals to  whom  such  notice  must  be  given 
'by  law ;  viz :  to  the  tenant  of  the  freehold, 
his  g'uardian  or  committee,  or  those  entitled 
to  the  land ;  and  the  applicant,  that  is  to 
say  the  company,  county  or  town,  in  this 
case,  to  the  board  of  supervisors,  the  corpo- 
rate body  representing  the  county.  What 
strengthens  me  in  the  propriety  and  reason- 
ableness of  this  construction  is,  that  in  the 
11th  '*  section  it  is  provided  that  the  sum 
ascertained  to  be  a  just  compensation"  may 
be  paid  to  the  '^persons  entitled  thereto,  or 
into  court;"  and  again,  in  the  16th  section, 
''to  enable  the  court  to  dispose  properly  of 
any  money  so  paid  into  court,  it  may  ap- 
point a  commissioner  to  ascertain  what 
persons  are  entitled  thereto,  and  in  what 
proportion,"  and  require  ''all  interested  to 
appear  before  the  commissioner,  that  their 
respective  claims  may  be  passed  upon." 
The  word  "person,"  throughout  the  statute, 
wherever  used,  is,  in  my  judgment,  used  not 
in  apposition  to,  but  in  contradistinction 
to,  the  word  "party" — "all  interested," — 
that  is,  all  persons  interested,  not  in  the 
land,  but  in  the  condemnation  money  for 
the  land,  which  is  always  done  when 
490  land  is  taken  *without  the  owner's 
consent  by  an  incorporated  company, 
county  or  town. 

The  term  "party"  or  "parties"  is  under- 
stood to  include  all  persons  who  are  directly 
interested  in  the  subject  matter  in  issue, 
who  have  a  right  to  make  defence,  to  con- 
trol the  proceedings  or  to  appeal  from  the 
judg'ment.  Persons  not  having  these  rights 
are  regarded  as  strangers  to  the  cause.  20 
Howell's  St.  Trials  538;  1  Greenleaf's  Evi- 
dence 523. 

This  is  my  construction  of  these  statutes, 
arrived  at  with  much  diffidence  I  confess. 
It  applies  as  well  to  the  case  at  the  bar  as  to 
any  case  wherein  private  property  was 
taken  for  public  uses  by  an  incorporated 
company,  county  or  town.  Many  cases 
have  arisen  under  it  in  Virginia,  which 
have  gone  through  the  judicial  ordeal  from 
the  lowest  to  the  highest  courts  of  the 
State ;  and  in  no  one  case  can  I  find  where 
one  or  a  dozen  or  more  of  the  public  have 
ever  presumed  to  ask  to  appear  and  contest 
the  report  of  the  commissioners  in  such 
cases. 

It  was  suggested  at  the  bar  by  one  of  the 
counsel  for  the  citizens  and  tax-payers,  that 
an  amicus  curiae  would  have  a  right  to  ask 
to  be  heard  in  open  court,  except  to  the  re- 
port, and  show  cause  against  its  confirma- 
tion by  the  court.  Although  not  favored 
with  any  authority  to  support  this  proposi- 
tion, I  am  with  one  which  meets  it  very 
fully  and  establishes  the  negative.  In  a 
case  that  went  from  the  District  court  to 
the  Court  of  Appeals  there  was  an  inquisi- 
tion of  escheat   for  the  want  of  heirs.    The 


inquisition  found  that  Jackson  was  seized 
of  the  premises,  and  died  without  a  will, 
or  disposing  of  his  property,  and  that  no 
person  had  ever  claimed  the  land  as  lineal 
or  collateral  heir.  Dunlop,  as  amicus 
curiae,  moved  the  court  to  quash  the  inqui- 
sition ;  this  the  court  refused.  Dunlop  filed 
a  bill  of  exception,  stating  the  inquisition 
and  motion  to  quash  it,  and  appealed 
from    the   judgment   of   the    District 

491  *court  to  the  Court  of  Appeals — Ran- 
dolph for  Dunlop — ^Nicholas,  attorney 

general,  for  the  Commonwealth.  The  case 
was  argued  by  both  counsel,  and  Lyons, 
judge,  delivered  the  opinion  of  the  court. 
He  dismissed  the  appeal  "because  it  had 
been  improperly  granted :  that  the  amicus 
curiae  could  not  move  to  quash  an  inquisi- 
tion, when  it  did  not  appear  that  he  had 
any  interest  himself,  or  represented  any  one 
who  had." 

In  this  case  the  court  would  not  presume ' 
an  interest  in  the  amicus  curiae.  That 
Dunlop  was  a  "citizen,"  there  was  no  ques- 
tion ;  that  he  was  a  "tax-payer,"  they  were 
bound  to  presume ;  that  he  was  a  real  estate 
owner  does  not  appear;  but  it  does  appear 
that  he  made  his  motion  because  of  the  in- 
terest he  felt  to  prevent  its  being  set  aside 
at  a  future  day,  and  purchasers  from  being 
injured ;  so  that  the  case  at  bar  is  covered 
entirely  by  the  case  of  Dunlop  v.  The  Com- 
monwealth, 2  Call  284.  His  (Dunlop's) 
interest  was  to  prevent  any  defect  in  the 
proceedings,  and  to  protect  the  interests  of 
the  Commonwealth,  as  well  as  those  of  the 
purchasers.  The  alleged  interests  of  the 
exceptants  in  the  case  at  the  bar,  is  to  pro- 
tect the  interests  of  the  county  and  the  cit- 
izens thereof. 

It  is  laid  down  in  the  case  of  Thomas  v. 
The  Tawvale  Railway  and  Dock  Company, 
13  Beav.  a  vol. ,  which  I  have  not  been  able, 
however,  to  find,  but  referred  to  in  Bright- 
ly's  U.  S.  Digest,  that  "a  plaintiff  cannot 
sue  as  one  of  the  public,"  to  restrain  a 
company  from  closing  their  railway. 

In  the  People  v.  Cutting,  3  John.  R.  1,  it 
was  decided  that  "a  mere  stranger,"  that 
is,  a  man  without  a  fixed  and  definite  inter- 
est, "cannot  interpose  a  traverse  vs.  the 
people;"  but  in  the  same  case  the  court  said 
that  a  possessory  right  was  sufficient  for 
that  purpose.  In  these  two  cases  two  prop- 
ositions are  decided.  1st.  That  an  indiffer- 
ent, uninterested  man — "one  of  the  public" 
— a    "mere    stranger" — cannot  inter- 

492  pose    himself   ^between   parties   liti- 
gant,   for  the   reason   that  he  has  no 

interest.  The  2d,  the  converse  proposition 
that  a  right  in  the  subject  was  sufficient 
for  the  purpose.  These  exceptants  here  set 
up  no  right,  claim  no  interest,  present  or 
prospective,  either  for  themselves  or  in  be- 
half of  any  one  else.  They  do  not  allege 
an  interest  in  the  matter  themselves;  nor, 
in  the  language  of  Dunlop  v.  The  Common- 
wealth, do  they  make  a  suggestion  on  behalf 
of  any  person  who  is  "before  the  court  and 
concerned  in  interest." 

Again,     in     Wilson     v.    Supervisors    of 
Albany  City,  12  John.  R.  414,  a  motion  was 
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made  to  lay  out  a  road  to  suit  the  appli- 
cant's convenience.  It  was  opposed  on  the 
g^round  that  the  commissioners  had  the 
discretion  to  lay  it  out  as  they  saw  fit ;  and 
that  a  mandamus  would  not  lie ;  the  appli- 
cant having  no  legal  or  precise  right. ' '  See 
also  Hull  V.  Supervisors  of  Oneida  County, 
19  John.  R.  259. 

In  John  Giles'  case,  2  Strange  881,  a 
mandamus  was  moved  for  to  certain  jus- 
tices, to  grant  him  (John  Giles)  a  license 
to  keep  an  ale  house.  It  was  opposed  on 
the  ground  that  it  was  discretionary  in  the 
justices;  and  the  court  refused  it,  saying, 
'Hhere  never  was  an  instance  of  such  a 
mandamus." 

In  The  People  v.  Champion  ft  others,  16 
John.  R.  61,  ^^any  person  conceiving  him- 
self aggrieved  by  a  decision  of  the  court  of 
Highways,  may  appeal  to  the  judges  of  the 
court  of  Common  Pleas.  But  the  right  of 
appeal  by  '*any  person,"  will  be  found  to 
be  given  by  statute. 

In  our  own  State,  ^*any  inhabitant"  of 
the  county,  on  ten  days'  notice  to  any  mer- 
chant who  has  obtained  a  certificate  to  get 
an  ordinary  license,  may  move  the  court 
which  granted  it  to  revoke  the  same.  But 
this  is  by  virtue  of  express  statute  also. 
See  ch.  38,  sec.  37,  title  12,  Code  of  Vir- 
ginia. 

By  an  act  of  Assembly,  passed  in 
493  1870,  fifteen  voters  *were  authorized  to 
make  their  complaint  of  **an  undue 
election,  or  false  return,"  two  of  whom 
shall  take  and  subscribe  an  oath  to  the  truth 
of  the  same,  and  the  court  shall  proceed 
upon  the  merits,  and  determine  the  same; 
and  the  complaint  shall  not  be  regarded  by 
the  court  if  not  filed  within  ten  days  after 
said  election.     See  Sess.  Acts  1870,  p.  95. 

Again,  by  an  act  passed  July,  18/0,  pro- 
viding for  the  reassessment  of  the  lands  of 
the  Commonwealth,  page  339,  any  person 
feeling  himself  aggrieved  in  the  assessment 
of  his  land,  may  apply  to  the  court  to  have 
the  assessment  corrected ;  and  this,  on  affi- 
davit sworn  to  by  the  person  or  his  agent 
that  the  assessment  is  excessive.  Other 
cases  might  be  cited,  but  it  is  deemed  unnec- 
essary. Enough  has  been  shown  in  the  way 
of  legislation  to  show,  most  persuasively  at 
least,  that  it  never  was  the  intention  of  the 
legislature,  in  cases  like  these  or  like  the 
one  at  the  bar,  to  allow  any  person,  any  one 
of  the  public,  either  as  amicus  curiae,  or  as 
amicus  populi,  on  a  fancied  interest,  or  in 
cherish^  hostility,  either  to  facilitate  or 
obstruct  the  execution  of  the  laws;  and  to 
that  extent  to  interfere  with  the  adminis- 
tration of  the  government  through  its  agents 
or  otherwise.  Can  it  be  supposed  that  it 
was  ever  contemplated  by  the  Legislature 
that  any  man,  of  his  own  accord,  prompted 
it  might  be  by  feelings  of  the  most  captious 
sort,  should  have  it  in  his  power,  by  rais- 
ing frivolous  and  capricious  objections  in 
proceedings  of  this  kind,  to  arrest  and 
delay  a  great  and  useful  enterprise  !  If  it 
had  been,  we  think,  from  what  has  already 
been  shown,  that  it  would  have  provided 
for  it,  and  not  left  it  to  inference   or  argu- 


ment, or  to  the  whims  and  caprices  of  the 
citizen,  and  delays  and  uncertainties  of  the 
courts. 

It  was  asked  by  one  of  the  attorneys  for 

the  exceptants,  if  the  board  of  supervisors 

could  erect  a   bowling  alley  at  the  expense 

of     the     country?      While     it     must 

494  *be  confessed    that,    as  a    corporate 
body,  they  are  clothed  with  very  large 

and  extensive  powers  respecting  the  care 
of  the  county  property,  and  the  manage- 
ment of  the  business  and  concerns  of  the 
county,  yet,  it  is  one  thing  to  have  exclu- 
sive, and  another  and  a  very  different  thing 
to  have  absolute  powers ;  and  hence,  I  an- 
swer, no !  That  would  be  plainly  a  gross 
perversion  of  their  powers,  for  which  they 
would  be  liable  on  their  bonds  in  damages. 
It  was  also  urged,  with  earnestness,  in- 
genuity and  ability,  by  counsel  for  the  ex- 
ceptants, that  there  might  be  collusion 
between  the  board  and  the  owners  of  the 
land,  or  those  interested  in  the  condemna- 
tion money,  and  in  that  way  (I  presume 
they  meant  to  say)  the  assessment  might 
be  inordinate  and  excessive.  The  ready 
reply  to  this  most  improbable  presumption 
is,  that  that  collusion  could  be  of  no  prac- 
tical avail  whatever,  unless  it  were  partici- 
pated in  by  the  five  commissioners,  chosen 
for  their  intelligence,  disinterestedness  and 
character,  and  who  would  be  as  much  inter- 
ested to  keep  down  the  assessment  as  any 
other  tax-payer  and  real  estate  owner  in 
the  county.  But  this  would  be  a  violent  pre- 
sumption of  fraud,  contrary  to  all  the  rules 
of  evidence  in  law  and  equity. 

In  considering  this  question,  I  have  tried 
to  steer  clear  of  the  merits  of  the  excep- 
tions, save  so  far  as  they  were  connected 
with  it  inseparably.  In  coming  to  the  con- 
clusion I  have,  I  have  done  so  with  diffi- 
dence and  distrust.  If  I  had  consulted  my 
own  inclinations,  it  would  have  l>een  to 
admit  these  complainants,  and  hear  them 
upon  the  merits  of  these  exceptions.  But 
I  had  a  duty  to  perform,  and  upon  the  best 
consideration  I  have  been  able  to  give  to 
it,  as  one  of  legal  right  and  legal  powers, 
I  am  brought  to  the  conclusion,  that  if  they 
have,  as  citizens,  tax-payers  and  real  estate 
owners,"  any  right  to  be  heard  upon  this 
subject,  it  is  not  in  this  court,  in  this 

495  shape  and  form,   but  in   another  *fo- 
rum.     I  therefore  overrule  the  motion 

to  file  the  exceptions. 

To  the  opinion  of  the  court  overruling 
their  motion  and  confirming  the  report, 
Gorrell  and  his  associates  filed  a  bill  of 
exceptions;  and  applied  to  the  judge  of  the 
Circuit  court  for  a  supersedeas  to  the  order 
of  the  County  court ;  which  was  awarded. 

The  supervisors  thereupon  applied  to  this 
court  for  a  writ  of  prohibition  to  the  judge 
of  the  Circuit  court,  Gorrell  and  the  other 
parties,  to  forbid  them  to  proceed  upon  said 
supersedeas.  A  full  statement  of  the  case  is 
made  in  the  opinion  of  the  court. 

The  case  was  argued  by  Gibson,  for  the 
petitioners,  and  by  James  Green,  for  the 
respondents. 
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MONCURK»  P.*  delivered  the  opinion  of 
the  court. 

This  is  a  case  of  novelty,  not  only  on  ac- 
count of  the  nature  of  the  proceeding,  but 
of  the  questions  which  it  involves.  It  is  a 
case  of  prohibition,  brought  in  this  court 
as  a  court  of  original  jurisdiction.  By  the 
constitution,  article  VI,  {  2,  this  court  is 
invested  with  ^^  appellate  jurisdiction  only, 
except  in  cases  of  habeas  corpus,  mandamus 
and  prohibition."  And  this  provision  of 
the  constitution  in  regard  to  mandamus 
and  prohibition,  is  carried  into  effect  by 
chapter  160,  {  4  of  the  Code,  as  amended 
by  the  act  approved  June  23,  1870,  Acts  of 
Assembly,  1869-70,  page  219,  chap.  171, 
which  declares  that  ^^the  said  Supreme 
court,  t>esides  having  jurisdiction  of  all 
such  matters  as  are  now  pending  therein, 
shall  have  jurisdiction  to  issue  writs  of 
mandamus  and  prohibition  to  the  Circuit 
and  Corporation  courts,  and  to  the  Hus- 
tings court  and  the  Chancery  court  of  the 
city  of  Richmond,  and  in  all  other  cases  in 
which  it  may  be  necessary  to  prevent  a  fail- 
ure of  justice,  in  which  a  mandamus  may 
issue,  according  to  the  common  law. 
496  The  practice  and  ^proceedings  upon 
such  writs  shall  be  governed  and  reg- 
ulated in  all  cases  by  the  principles  and 
practice  now  prevailing  in  resect  to  writs 
of  mandamus  and  prohibition,  respec- 
tively." 

This  is  the  second  case  of  prohibition 
that  has  ever  been  brought  in  this  court,  as 
a  court  of  original  jurisdiction ;  the  first 
being  that  of  ]£llyson  ex  parte,  brought  and 
decided  within  the  last  year.  Supra  p.  10. 
There  have  been  several  cases  before  this 
court  as  an  appellate  court.  The  first  of 
which  was  Mayo,  mayor,  &c.  v.  James,  12 
Gratt.  17;  since  which  are  the  cases  of 
Warwick,  &c.  v.  Mayo,  15  Id.  528;  and 
West  V.  Ferguson,  16  Id.  270.  There  were 
several  cases  before  the  General  court  dur- 
ing its  existence.  Miller  v.  Marshall,  1 
Va.  Cas.  158;  Hutson  v.  I^wry,  2  Id.  42; 
and  Jackson  v.  Maxwell,  Id.  636.  The 
questions  upon  the  merits  involved  in  this 
case,  relate  to  the  nature  and  extent  of  the 
powers  and  duties  of  boards  of  supervisors 
of  the  counties,  under  the  constitution  and 
laws  of  the  State.  In  order  that  all  the 
questions  arising  in  the  case  may  be  prop- 
erly presented  and  well  understood,  we  deem 
it  necessary  to  set  forth,  substantially,  the 
proceedings  which  have  been  had  in  the 
case 

During  the  present  term  of  this  court,  to 
wit:  on  the  9th  day  of  March,  1871,  **thc 
board  of  supervisors  of  the  county  of  Cul- 
peper,"  by  their  counsel,  presented  a 
petition  to  this  court,  representing,  in  sub- 
stance, that,  by  the  laws  of  the  State,  they 
have  sole  control,  power  and  care  of  and 
over  all  the  corporate  property  of  said 
county,  and  where  none  exists  they  are  re- 
quired to  procure  and  p/ovide  all  such  as 
may  be  necessary;  that  when  they  came 
into  their  said  office,  they  found  that  the 
courthouse,  the  jail,  the  clerk's  office,  and 
most  of  the  public  square,    on   which   said 


buildings  had  stood,  had  all  been  sold,  and 

the   buildings  themselves  torn  down   and 

removed ;    that  finding  the   portion  of  the 

lot  remaining    undisposed  of   insuffi- 

497  cient  and  wholly  inadequate  *for  the 
county   purposes,    they  proceeded,  in 

accordance  with  a  decision  of  this  court  upon 
their  powers  in  this  matter,  to  sell  the  bal- 
ance of  said  lot,  and  from  the  proceeds  of 
these  sales  realized  some  $18,000 ;  that  then, 
by  virtue  of  their  aforesaid  powers,  and  in 
discharg/e  of  their  aforesaid  duties,  they 
proceeded  to  select  other  suitable  ground, 
and  to  commence  thereupon  the  buildings 
required  of  them  by  law ;  that  they  selected 
a  most  suitable  and  proper  spot  within  the 
corporation  of  the  town  of  Culpeper,  and, 
thinking  it  most  prudent,  called  upon  the 
county  court,  in  accordance  with  the  gen- 
eral provisions  relating  to  corporations, 
council  of  towns,  &c.,  to  have  the  damages 
assessed  and  the  title  perfected ;  that  legal 
notice  was  given  to  the  tenants  of  the  free- 
hold, and  commissioners  were  appointed, 
who  legally  discharged  their  duties  and 
made  their  report  to  the  said  court.  Where- 
upon sundry  citizens,  by  name  ^*  Joseph  B. 
Grorrell,"  &c.  (eight  in  number,  naming 
them),  styling  themselves  ^^citizens,  tax- 
payers and  real  estate  owners,"  who  had 
entered  into  a  conspiracy  for  the  purpose  of 
hindering  and  harassing  the  said  board  in 
the  discharge  of  their  said  duty,  and  for 
selfish  purposes  to  compel  your  petitioners 
to  put  these  public  buildings  on  lots  adjoin- 
ing and  adjacent  to  their  stores  and  other 
property,  came  into  the  said  court,  offered 
to  make  themselves  parties  on  the  record, 
and  asked  leave  to  file  sundry  formal  excep- 
tions to  the  report  of  said  commissioners, 
denying  the  powers  of  the  said  board,  &c. ; 
that  said  court  refused  to  hear  them  in  this 
manner,  and  confirmed  the  said  report,  and 
comdemned  the  lot  therein  described ;  that 
thereupon  they  appealed  to  His  Honor, 
Henxy  Shackelford,  judge  of  the  Circuit 
court  of  Culpeper  county,  who  granted 
them  an  order  of  supersedeas ;  the  effect  of 
which  has  been  to  arrest  and  delay  them 
in  the  discharge  of  their  duties  and  powers 
aforesaid.     For  the   verification   and 

498  more   full   explanation   of  all   *these 
statements,    reference   is  made   to  an 

official  copy  of  the  record,  which  is  marked 
*'A"  and  filed  with  the  petition  as  a  part 
thereof. 

The  petitioners  further  aver,  that  prior 
to  the  said  order  of  Judge  Shackelford 
they  had  entered  into  a  contract  for  the 
erection  of  the  aforesaid  buildinf^s,  by 
which  the  county  became  liable  to  pay  be- 
tween eighteen  and  nineteen  thousand  dol- 
lars by  the  first  day  of  July,  1872;  that  the 
contractor  is  now  at  work  under  said  con- 
tract, and  unless  something  is  speedily  done 
to  prevent,  the  said  county  will  become 
liable  to  heavy  damages  for  her  failure  un- 
der her  contract.  They  say  they  are  advised 
that  the  said  Judge  Shackelford  had  no  juris- 
diction in  this  matter ;  because  the  power  to 
do  whatever  is  necessary  in  relation  to  cor- 
porate property  is  given  by  law  to  the  board 
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of  supervisors,  without  any  right  of  appeal, 
except  as  therein  specified;  and  because, 
if  this  were  not  so,  these  persons  aforesaid, 
not  being  parties,  could  not  appeal,  so  as  to 
give  Judge  Shackelford  jurisdiction;  and 
further,  that  if  he  had  any  jurisdiction,  it 
was  only  as  to  the  amount  of  the  damages, 
the  law  having  denied  him  all  jurisdiction 
to  stop  said  public  work.  They  therefore 
pray  this  court  to  award  a  writ  of  prohibi- 
tion against  the  said  Henry  Shackelford, 
judge  as  aforesaid,  and  the  said  Joseph  B. 
Grorrell,  and  other  persons  named  as  afore- 
said, commanding  them  to  proceed  no  fur- 
ther under  the  aforesaid  order ;  and  that  the 
latter  shall  not  further  plead,  and  the 
former  shall  not  further  entertain,  any 
pleas  in  and  upon  the  matters  aforemen- 
tioned. 

Annexed  to  the  petition  is  an  iflSdavit  of 
the  truth  of  the  facts  therein  stated,  made 
by  Thomas  B.  Nalle,  who  appears  to  be 
chairman  of  the  board  of  supervisors. 

Upon  the  presentation  of  the  said  peti- 
tion, it  was  ordered  by  this  court  that  a 
rule  be  issued  against  the  said  Joseph  B. 
Grorrell  and  the  other  persons  com- 
499  plained  *of  therein,  including  the  said 
Henry  Shackelford,  judge  of  the  Cir- 
cuit court  of  Culpeper  county,  to  appear 
here  on  the  17th  day  of  March,  1871,  and 
shew  cause  why  a  writ  of  prohibition  should 
not  be  awarded  against  them,  according  to 
the  prayer  of  the  said  petition. 

The  rule  was  accordingly  issued,  and.serv- 
ice  thereof  was  duly  acknowledged  by  all 
the  persons  against  whom  it  was  entered. 
On  the  return  day  of  the  rule,,  to  wit,  the 
17th  day  of  March,  1871,  three  of  the  said 
persons,  to  wit,  Charles  Waite,  John  G. 
Miller,  and  the  Hon.  Henry  Shackelford, 
failed  to  appear,  as  required  by  the  rule. 
The  other  six  of  the  said  persons,  to  wit, 
Joseph  B.  Grorrell,  Lewis  P.  Nelson,  Ed- 
ward B.  Hill,  F.  D.  Johnson,  J.  N.  Arm- 
strong and  Thomas  S.  Alcocke,  appeared  by 
counsel  and  filed  an  answer  to  the  said  pe- 
tition and  rule.  After  saving  all  benefit  of 
exception  and  demurrer  to  the  said  petition 
and  the  affidavit  of  Thomas  B.  Nalle, 
thereto  annexed,  the  respondents,  in  their 
answer,  say,  it  is  not  true,  as  alleged  in 
said  petition,  ^'that  when  they  (the  said 
supervisors)  came  into  their  said  office  they 
found  that  the  courthouse,  the  jail,  the 
clerk's  office,  and  most  of  the  public  square 
on  which  said  buildings  had  stood,  had  all 
been  sold,  and  the  buildings  themselves 
torn  down  and  removed.**  On  the  con- 
trary, no  part  of  the  clerk's  office  has  been 
torn  down  or  removed,  but  is  now,  and  has 
been,  continuously  used  as  such,  for  a 
period  of  not  less  than  half  a  century ;  that 
the  portion  of  the  public  lot  remaining  un- 
sold when  the  said  supervisors  came  into 
office,  was  amply  sufficient  for  the  erection 
of  a  new  courthouse  and  jail;  that  the 
nearest  of  the  lots  sold  off  theretofore  is 
more  than  eighty  feet  distant  from  the  site 
of  the  old  courthouse ;  that  it  is  not  true 
the  said  supervisors  have  sold  the  balance 
of  said  public  lot ;  on   the  contrary,  a  por- 


tion of  the  said  public  lot  remains  to 
500  this  day  unsold ;  that  it  is  not  *trae 
that  the  said  supervisors  realized 
from  the  sales  made  by  them  some  $18,000 ; 
on  the  contrary,  all  the  cash  they  have  re- 
ceived from  said  sales  is  $425,  out  of  which 
they  have  paid  sundry  charges  and  ex- 
penses of  sale.  The  credit  instalments  of 
said  sales  amount  only  to  the  sum  of  $4,875, 
no  part  of  which  is  yet  due.  It  is  not  true 
that  they  selected  other  suitable  ground  and 
commenced  thereupon  the  buildings  required 
of  them  by  law ;  on  the  contrary,  the  lot 
selected  by  them  is  not  suitable,  nor  have 
they,  to  this  day,  commenced  any  build- 
ings thereupon,  nor  has  any  material  for 
building  been  deposited  on  said  lot,  to  give 
the  slightest  color  to  said  allegation.  It  is 
not  true  that  legal  notice  was  given  in  the 
proceedings  to  condemn  said  lot  to  the  ten- 
ants of  the  freehold ;  on  the  contrary,  no 
notice  whatever  was  given  to  any  tenafit 
of  the  freehold,  nor  did  the  commissioners 
appointed  to  assess  the  damages  proceed 
according  to  law  in  order  to  pass  the  title 
to  said  lot;  that  said  respondents  are  citi- 
zens, tax-payers  and  real  estate  owners 
within  the  county  of  Culpeper;  that  it  is 
not  true  that  they  had  entered  into  a  con- 
spiracy for  the  purpose  of  hindering  and 
harassing  said  board  in  the  discharge  of 
their  duties,  and  for  selfish  purposes,  to 
compel  said  board  to  put  the  public  build- 
ings on  lots  adjoining  and  adjacent  to  their 
own  stores  and  other  property ;  on  the  con- 
trary, the  steps  they  have  taken  were  taken 
to  prevent,  by  an  appeal  to  the  law,  public 
officers  from  proceeding  contrary  to  law,  to 
prevent  their  own  money  to  be  raised  by 
taxation  and  otherwise,  from  being  ex- 
pended on  a  lot  to  which  no  title  would  be 
acquired  by  the  proceedings  in  the  County 
court;  that  it  is  true  these  respondents 
came  into  the  County  court  of  Culpeper, 
offered  to  make  themselves  parties  on  the 
record,  and  asked  leave  to  file  sundry  ex- 
ceptions to  the  confirmation  of  the  report 
of  said  commissioners ;  and  that  said  court 
refused  to  allow  them  to  show  cause 
50i  against  the  confirmation  *of  said  re- 
port, but  confirmed  said  report  with- 
out hearing  them ;  and  that  they  obtained 
from  Judge  Shackelford  a  supersedeas  to 
that  order  of  the  County  court.  They  insist 
that  the  Circuit  court  of  Culpeper  has  juris- 
diction in  the  premises,  and  they  pray  that 
the  said  rule  may  be  discharged.  If,  how- 
ever, this  court  shall  be  of  opinion  that  said 
rule  ought  not  to  be  discharged,  then  they 
insist  that  the  said  petitioners  be  required 
to  proceed  regularly,  and  to  declare  in  pro- 
hibition. 

The  answer  is  supported  by  an  affidavit 
of  the  respondents,  thereto  annexed,  of  the 
truth  of  the  facts  therein  stated. 

On  the  filing  of  the  said  answer,  the 
respondents,  by  their  counsel,  moved  to 
discharge  the  said  rule ;  and  the  cause  there- 
upon came  on  to  be  heard  upon  the  said  peti- 
tion and  the  said  motion,  and  was  argued 
by  counsel;  on  consideration  whereof,  the 
court  is  of  opinion  as  follows : 
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I.  The  first  question  which  arises  in  this 
case  is,  as  to  the  powers  of  the  board  of 
supervisors  of  a  county,  under  the  consti- 
tution and  laws  of  the  State ;  and  whether 
they  have  power  to  acquire  land ;  and  if  so, 
in  what  mode,  for  the  erection  thereon  of 
a  court-house,  clerk's  office  and  jail,  and 
for  other  public  county  purposes. 

The  office  of  supervisor  was  unknown  to 
the  constitution  and  laws  of  Virginia  until 
the  adoption  of  the  present  constitution, 
which  went  into  effect  during  the  last  year. 
It  results  from  the  system  of  county  organ- 
ization, taken,  substantially,  from  the 
constitutions  of  some  of  the  northern  and 
north-western  States,  and  engrafted  upon 
our  constitution. 

The  provision  of  the  constitution  which 
relates  to  the  subject  is  the  second  section 
of  the  seventh  article ;  which,  so  far  as  it 
is  material  to  be  stated,  is  as  follows: 
502  **'Each  county  of  the  State  shall  be 

divided  into  so  many  compactly-lo- 
cated townships  as  may  be  necessary,  not 
less  than  three,"  Ac.  *'The  supervisors  of 
each  township  shall  constitute  the  board  of 
supervisors  for  that  county ;  and  shall  as- 
semble at  the  court-house  thereof  on  the 
first  Monday  in  December  in  each  year,  and 
proceed  to  audit  the  accounts  of  said  county, 
examine  the  books  of  the  assessors,  regu- 
late and  equalize  the  valuation  of  property, 
fix  the  county  levies  for  the  ensuing  year, 
apportion  the  same  among  the  various 
townships,  and  perform  such  other  duties  as 
shall  be  prescribed  by  law."  Acts  of  As- 
sembly 1869-'70,  p.  624. 

In  the  act  approved  July  11,  1870,  entitled 
'*An  act  prescribing  the  duties  and  com- 
pensation of  certain  township  officers,"  Id. 
page  269,  chap.  188,  are  the  following, 
among  other  provisions : 

**5.    The   board   of  supervisors   of   each 


^' First.  To  make  such  orders  concerning 
the  corporate  property  of  the  county  as  they 
may  deem  expedient. 

^*  Second.  To  examine,  settle  and  allow 
all  accounts  chargeable  against  such  county, 
and  when  eo  settled  they  may  issue  county 
warrants  therefor,  as  provided  by  law.  But 
the  board  of  supervisors  of  any  county 
shall  not  issue  in  any  one  year  a  greater 
amount  of  county  warrants  than  the  amount 
of  the  county  tax  levied  in  such  county  for 
such  year;  and  no  interest  shall  ever  be 
paid  by  any  county  on  any  county  order. 

^*  Third.  To  build  and  keep  in  repair 
county  buildings. 

**  Fourth.  To  cause  the  county  buildings 
to  be  insured  in  the  name  of  the  board  of 
supervisors  of  said  county  and  their  suc- 
cessors in  office  for  the  benefit  of  the 
county,  if  they  shall  deem  it  expedient; 
and  in  case  there  are  no  public  buildings, 
to  provide  suitable  rooms  for  county  pur- 
poses. 

^^  Fifth.  To  direct  the  raising  of  such 
sums  of  money  as  may  be  necessary  to  de- 
fray the  county  charges  and  expenses,  and 
all  necessary  charges  incident  to  or  arising 
from  the  execution  of  their  lawful  author- 
ity, if  the  same  has  not  been  provided  for 
at  the  December  meeting,  and  is  necessary 
under  the  circumstances. 

*^  Sixth.  To  represent  the  county,  and  to 
have  the  care  of  the  county  property,  and 
the  management  of  the  business  and  con- 
cerns of  the  county  in  all  cases  where  no 
other  provision  shall  be  made. 

^^  Seventh.  To  perform  all  other  acts  and 
duties  which  may  be  authorized  and  required 
by  law,  not  embraced  in  this  act." 

I  will  thus  be  perceived  that,  under  our  new 

internal  organization  of  the  State,  the 

504      most  important  powers  *and  duties,  in 

regard  to   the  police  and  property  of 


county  in  this  State  shall  have  power  at  the  |  the  counties,  are  devolved  on  the  boards  of 
meeting  on  the  first  Monday  in  December  supervisors  thereof  respectively.  The  first 
in  each  year:  |  section  of  the  act  referred  to  makes   them 

** First.  To  audit  the  accounts  of  the  a  quasi  corporation,  with  capacity  to  sue 
county ;  to  settle  with  the  county  treasurer  |  and  to  be  sued.  The  seventh  section  de- 
his  accounts  for  the  year,  in  the  manner  clares  that  they  may  have  a  seal ;  that  they 
prescribed  by  law ;  to  settle  with  the  sher-  shall  sit  with  open  doors,  and  that  all  per- 
iff  his  accounts  upon  the  collection  of  fines  sons  conducting  themselves  in  an  orderly 
or  other  monies  accruing  and  belonging  to  I  manner  may  attend  their  meetings.  By 
the  county ;  to  receive,  audit  and  approve  j  subsequent  sections,  the  attorney  for  the 
the  report  and  accounts  of  the  superinten-  Commonwealth  is  required  to  represent  the 
dent  of  the  poor;  and,  generally,  to  settle  county  before  the  board  of  supervisors,  who 
with  any  other  officer  who  may  have  an  are  clothed  with  important  judicial  func- 
account  with  the  county,  and  take  such  steps  :  tions,  and  from  whose  decisions  only  a  lim- 
as  may  be  necessary  to  secure  a  full  and  sat-  I  ited  right  of  appeal  is  allowed.  The  20th 
isfactory   exhibit    and    settlement   of    the  section  provides  for  their  compensation  and 


affairs  of  the  county. 

''Second.  To  examine  the  books  of  the 
assessors  and  regulate  and  equalize  the  val- 
uation of  property. 

"Third.  To  fix  the  county  levies  for  the 


travelling  expenses;  and  the  21st  section 
requires  them  to  give  bonds  conditioned  for 
the  faithful  discharge  of  their  duties ;  and 
for  any  violation  of  the  condition  thereof 
makes  them  and  their  sureties  liable  thereon 


ensuing  year,  upon  the  information  afforded  ,  for  damages  to  any  party  injured  thereby, 
by  the  above  settlements,  and  to  apportion  I  and  subjects  them  to  a  penalty  for  refusing 
the  same  among  the  various   townships  of  or  neglecting,   without  just  cause,    to  per- 

the  county.  form  any  of  their  official  duties.     The  su- 

503  **'6.  The  said  board  of  supervisors  pervisors  are  to  be  elected  annually  by  their 

of  each  county  of  the  State  shall  have  respective  townships ;  and  looking  to  the 
power,  at  said  meeting  in  December,  or  at '  great  importance  of  their  office,  and  th^ 
any  other  legal  meeting:  |3eep   interest   which  the  people  have  in  its 
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faithful  execution,  it  may  fairly  be  pre- 
sumed that  the  most  intelligent,  discreet 
and  virtuous  men,  in  the  community  in 
which  they  live,  will  be  elected  to  the  office, 
and  that  if  any  of  them  should  turn  out  to 
be  unfaithful  or  unfit,  they  .will  not  be 
re-elected. 

Having  made  these  general  observations 
in  regard  to  the  powers  of  the  board  of 
supervisors,  under  the  constitution  and 
laws  of  the  State,  let  us  now  proceed  to  the 
particular  enquiry  with  which  the  question 
under  consideration  closes ;  that  is :  whether 
they  have  power  to  acquire  land,  and  if  so, 
in  what  mode,  for  the  erection  thereon  of  a 
court-house,  clerk's  office  and  jail,  and  for 
other  public  purposes  of  the  county. 

505  *And,  in   the  first  place,  have  they 
power  to  acquire  land   for  those   pur- 
poses? 

No  express  power  is  given  them  to  acquire 
land  for  any  purpose.  But  power  is  ex- 
pressly given  them  **to  build  and  keep  in 
repair  county  buildings;"  ^^and,  in  case 
there  are  no  public  buildings,  to  provide 
suitable  rooms  for  county  purposes;"  and 
'*to  represent  the  county  and  to  have  the 
care  of  the  county  property,  and  the  man- 
agement of  the  business  and  concerns  of 
the  county,  in  all  cases  where  no  other  pro- 
vision shall  be  made."  How  can  they  dis- 
charge these  express  powers  and  duties, 
without  the  power  to  acquire  land?  Sup- 
pose a  county  is  without  a  court-house, 
clerk's  office  or  j^il,  and  without  ground 
on  which  to  build  them:  how  are  the  board 
of  supervisors  to  perform  their  express 
power  and  duty  in  such  a  case,  *^to  build 
and  keep  in  repair  county  buildings,"  with- 
out first  acquiring  the  ground  on  which  to 
erect  these  necessary  buildings?  The  im- 
plied power  to  acquire  the  ground  is  as 
plainly  given  as  the  express  power  to  erect 
the  buildings.  In  the  construction  of  the 
most  naked  powers,  to  which  the  strictest 
rules  of  construction  are  applied,  there  is 
no  better  settled  rule  than  this,  that  every 
power  necessary  to  the  execution  of  an  ex- 
press power  is  plainly  implied. 

But  this  very  question  has,  in  effect,  been 
settled  by  a  unanimous  decision  of  this 
court,  in  a  recent  case,  to  which  the  board 
of  supervisors  of  the  county  of  Culpeper 
were  parties.  Robert  D.  Keerl,  and  four 
other  citizens  of  said  county,  obtained  an 
injunction  to  restrain  the  said  board  of 
supervisors  from  selling  the  land  on  which 
the  public  buildings  of  the  county  were 
standing ;  upon  the  ground,  alleged  in  the 
bill,  that  the  said  board  had  no  power  to 
sell  or  ponvey  said  public  lot,  or  any  por- 
tion thereof ;  that  the  fee  simple  title  to  the 
land  was  in  the  county ;  and  that  the  said 
board  had    no   title,  and    could   pass 

506  none     whatever,     to   *the     property. 
Upon    the   answer   of    the    board   of 

supervisors,  claiming  power  by  law  to  sell 
the  property,  the  injunction  was  dissolved 
by  Judge  Shackelford.  An  application  was 
made  to  this  court  by  the  plaintiffs,  for  an 
appeal  from  the  said  order  of  dissolution. 
And  on  the  9th  day  of  November,  1870,  this 


court,  being  of  opinion  that  the  said  order 
was  plainly  right,  refused  to  grant  such 
appeal. 

Now,  there  is  no  express  power  to  sell  the 
land  given  by  law  to  the  board  of  super- 
visors, any  more  than  express  power  given 
them  to  acquire  land.  The  power  to  sell 
land  in  the  case  referred  to  was  implied, 
chiefly  from  the  express  power  *'to  make 
such  orders  concerning  the  corporate  prop- 
erty of  the  county  as  they  may  deem  expe- 
dient."  The  implication  in  this  case,  of  the 
power  to  acquire  land,  seems  to  be  stronger, 
if  possible,  than  the  implication  in  that 
case  of  the  power  to  sell  land.  After  the 
exercise  of  the  power  of  sale,  which  was 
accorded  to  them  in  that  case,  the  power 
to  acquire  land  became  indispensably  nec- 
essary to  the  exercise  of  the  express  power 
^4o  build  and  keep  in  repair  county  build- 
ings." 

It  is  argued  by  the  counsel  for  the  defend- 
ants, that  the  power  to  acquire  land,  on 
which  to  erect  the  public  buildings  of  the 
county,  when  necessary,  is  vested  by  law 
in  the  county  court,  instead  of  the  board  of 
supervisors  of  such  county.  He  cites,  in 
support  of  that  argument,  chapter  SO,  {  1 
of  the  Code,  which  declares  that  ^' there 
shall  be  provided  by  the  court  of  every 
county,  and  by  the  council  of  each  town 
wherein  there  is  a  corporation  court,  a 
courthouse,  clerk's  office  and  jail;  the  cost 
whereof,  and  of  the  land  on  which  they 
may  be,  and  of  keeping  the  same  in  good 
order,  shall  be  chargeable  to  the  county  or 
corporation,  and  may  be  levied  for  by  such 
court  or  council.  The  fee  simple  of  the 
land  shall  be  in  the  county  or  corporation, 
and  the  court  thereof  may  purchase  so 
507  much  land  as,  with  *what  it  may 
before  have  had,  will  make  two  acres, 
whereof  what  may  be  necessary  shall  be 
occupied  with  the  courthouse,  clerk's  office 
and  jail,  and  the  vesidue  planted  with  trees, 
and  kept  as  a  place  for  the  people  of  the 
county  to  meet  and  confer  together. ' '  And 
he  contends  that  this  law  has  not  been  al- 
tered by  subsequent  legislation,  but,  on  the 
contrary,  has  been  thereby  continued  in 
force.  In  proof  of  which,  he  cites  chapter  38, 
{  3,  of  the  act  approved  April  2,  1870,  which 
declares  that  '^the  powers,  duties,  authority 
and  jurisdiction  of  said  courts  (the  County 
courts),  shall  be  and  continue  as  now  pro- 
vided by  law,  except  in  so  far  as  the  same 
are  modified  by  the  constitution  of  the 
State.'*  And  he  contends  that  it  was  by 
design,  and  for  a  reasonable  purpose,  as 
well  as  in  accordance  with  the  plan  of  the 
L/egislature  in  other  similar  cases,  to  vest 
powers  in  reference  to  the  same  subject  in 
different  agents,  so  as  to  operate  as  salu- 
tary checks  and  balances. 

We  think  the  effect  in  this  case  would  be 
more  likely  to  produce  discord  and  embar- 
rassment where  unity  and  concert  are  emi- 
nently required.  We  think  that  th^  whole 
law  on  this  subjcet  must  be  construed  to- 
gether; that  the  act  just  cited  must  be 
viewed  in  connection  with  the  act  sub- 
sequently passed  during   the   same  session 
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of  the  L/eg^islature,  prescribing'  the  powers 
and  duties  of  the  board  of  supervisors ;  Id. 
269;  and,  when  there  is  any  conflict  between 
the  two,  the  act  posterior  in  date  must  pre- 
vail. According  to  this  rule  of  construc- 
tion, the  power  of  the  board  of  supervisors 
to  acquire  land  for  the  puposes  aforesaid, 
is,  we  think,  plainly  implied. 

And  now  the  question  comes  up.  How  is 
the  acquisition  to  be  made? 

Of  course  it  may  be  made  by  purchase,  in 
the  ordinary  way  of  acquiring  title  to  land. 
But  to  make  a  purchase,  it  is  necessary  that 
the  owner  of  the  land  should  be  competent 
to  sell  it,  and  willing  to  do  so,  on 
506  *terms  which  the  purchaser  may  be 
willing  to  accept.  If  the  owner  be 
under  a  disability,  as,  for  instance,  be  an 
infant  or  a  feme  covert,  or  be  unwilling 
to  sell  on  terms  on  which  the  person  wish- 
ing' to  make  the  purchase  is  willing  to  buy, 
then,  to  acquire  title  to  the  land,  some 
other  means  must  be  resorted  to  than  an  or- 
dinary contract  of  purchase  and  sale  be- 
tween competent  parties. 

Such  appears  to  have  been  the  case  here. 
The  owners,  or  some  of  them,  of  the  land 
selected  by  the  board  of  supervisors  for  the 
location  of  the  county  buildings  of  Cul- 
peper,  were  under  disability,  and  the  board 
of  supervisors  thought  it  necessary  or 
proper  to  resort  to  legal  proceedings  to  ac- 
quire title  to  the  said  land.  They  accord- 
ing'ly  proceeded  in  the  mode  prescribed  by 
the  Code,  chapter  56,  {{  6-16,  pp.  324-326. 
The  6th  section  provides,  that,  ^  ^  If  the  pres- 
ident and  directors  of  a  company  incorpo- 
rated for  a  work  of  internal  improvement, 
the  court  of  a  county,  or  the  council  of  a 
town,  cannot  agree  on  the  terms  of  pur- 
chase with  those  entitled  to  lands  wanted 
for  the  purposes  of  the  company,  county  or 
town,  five  disinterested  freeholders  shall  be 
appointed  by  the  court  of  the  county  or 
corporation  in  which  such  land,  or  the 
greater  part  thereof  shall  lie  (any  three  of 
whom  may  act),  for  the  purpose  of  ascer- 
taining a  just  compensation  for  such  land. " 
The  remaining'  sections  referred  to  pre- 
scribe whatever  else  is  to  be  done  to  com- 
plete the  acquisition  of  the  property. 

These  provisions  of  law  are  not  confined 
to  cases  in  which  competent  contracting 
parties  cannot  agree  on  the  terms  of  pur- 
chase, but  extend  also  to  cases  in  which 
there  can  be  no  such  agreement,  on  account 
of  the  disability  of  any  of  the  owners,  or 
otherwise. 

But  it  is  argued  that  these  provisions  au- 
thorize  the  court   of  a  county   to   ac- 
509      quire  title  to  land  in  the  mode  *and  for 
the  purposes  thereby  prescribed,   but 
not  the  board  of  supervisors  of  a  county. 

We  think  that  the  board  of  supervisors  of 
a  county  being  now  exclusively  invested  by 
the  constitution  and  laws  of  the  State, 
as  we  have  already  shewn,  with  the  power 
and  duly  of  providing  public  buildings  for 
such  county,  and  procuring  the  necessary 
land  for  that  purpose,  it  follows,  as  a  nec- 
essary consequence,  that  they  must  have 
power  to   proceed   in   the  mode  prescribed 


by  the  provisions  aforesaid;  that  being  the 
only  mode  whereby  a  good  title  can  be 
acquired  to  the  land  selected  by  them  for 
the  location  of  the  public  buildings  of  the 
county.  It  was  surely  not  designed  to 
take  away  from  a  county  the  right  it  had 
to  select  the  most  suitable  location  for  its 
public  buildings,  without  regard  to  the 
ownership  of  the  land,  and  to  confine  it  to 
such  a  location  only  as  could  be  acquired 
by  agreement  with  the  owner.  These  pro- 
visions authorized  the  County  court  to  in- 
stitute proceedings  for  the  condemnation  of 
land  for  county  purposes,  because  that 
court  was  then  the  agent  of  the  county  for 
providing  county  buildings,  and  procuring 
the  necessary,  land  for  that  purpose.  But 
the  new  constitution  and  laws  having  cre- 
ated another  agency  for  the  purpose,  and 
having  transferred  the  duty  of  providing 
county  buildings  and  procuring  land  for 
the  purpose,  from  the  county  court  to  the 
board  of  supervisors,  these  new  agents 
have  implied  power  to  use  the  means  pro- 
vided by  law  for  the  condemnation  of  land, 
when  necessary  to  enable  them  to  discharge 
that  duty.  The  power  to  acquire  land  by 
purchase,  and  the  power  to  acquire  it  by 
condemnation  for  county  purposes,  ought 
to  be  in  the  hands  of  the  same  agent.  And 
as  the  former  is  now  in  the  hands  ,of  the 
board  of  supervisors,  it  is  fair  to  presume 
that  it  was  intended  to  place  the  latter 
there  also. 

The  board  of  supervisors  of  the 
510  county  of  Culpeper  *had  power,  there- 
fore, to  acquire  title  to  the  land 
selected  by  them  for  the  location  of  the  pub- 
lic buildings  of  the  county  in  the  mode  pre- 
scribed by  the  provisions  aforesaid.  And 
we  proceed  to  consider  the  next  question 
arising  in  this  case,  which  is, 

II.  What  is  the  nature  of  the  proceeding 
instituted  by  the  said  board  of  supervisors 
for  the  condemnation  of  the  said  land,  and 
had  the  defendants  in  this  cause  a  right  to 
appear  and  show  cause  against  the  con- 
firmation of  the  report  as  they  proposed  to 
do  in  that  case? 

The  proper  mode  of  acquiring  title  to 
land  which  is  needed  for  public  purposes 
is  to  purchase  it  in  the  ordinary  way,  if 
that  can  be  done  on  reasonable  terms.  But 
if  that  cannot  be  done,  the  only  other  mode 
which  can  be  pursued  is  the  one  prescribed 
by  the  56th  chapter  of  the  Code,  which  was 
pursued  in  this  case.  The  provisions  of 
that  chapter  which  relate  to  this  subject 
are  those  embraced  in  sections  6-16,  pp. 
324-'5  and  *6.  Their  only  object  is  to  as- 
certain the  value  of  the  land  and  to  vest 
the  title  thereto  in  the  public  for  the  pur- 
poses for  which  it  is  needed.  They  do  not 
involve  any  question  as  to  the  propriety  of 
the  selection  made  by  the  board  of  super- 
visors, when  they  are  the  parties  proposing 
to  condemn  the  land.  That  is  a  question 
which  the  law  refers  to  their  discretion 
only ;  and  whether  that  discretion  be  wisely 
or  unwisely  exercised  in  the  selection  made 
by  them,  cannot  be  enquired  into  in  the 
proceeding  instituted  to  condemn  the  land. 
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They  can  select  any  land  which  they  think 
most  suitable  for  the  purpose  for  which  it 
is  needed,  no  matter  who  owns  the  land, 
nor  whether  he  be  willing"  to  part  with  it 
or  not,  nor  whether  he  be  under  a  disability 
or  not,  nor  whetHer  he  be  a  resident  of  the 
country  or  not,  nor  whether  the  title  be  in 
controversy  or  under  a  cloud  or  not.  The 
eminent  domain  of  the  Commonwealth  ex- 
ists in  all  the  land  within   her  limits,  and 

is  prior  and  paramount  to  the  title  of 
511      any   individual ;  *and  it   is  in   virtue 

of  that  right  of  eminent  domain,  that 
land  is  taken  for  public  purposes.  The  law 
has  provided  the  most  summary  and  simple 
mode  of  proceeding  to  acquire  title  to  the 
land,  and  at  the  same  time  has  taken  special 
care  to  secure  just  compensation  to  the 
owner.  One  chief  object  of  the  law  is  to 
avoid  delay  and  to  secure  to  the  public  the 
immediate  and  uninterrupted  possession  and 
use  of  the  land.  Five  disinterested  free- 
holders (any  three  of  whom  may  act),  are 
to  be  appointed  by  the  court  of  the  county 
in  which  the  land  shall  lie,  for  the  purpose 
of  ascertaining  a  just  compensation  for 
such  land.  {  6.  It  is  not  necessary,  as  in 
the  case  of  a  chancery  suit,  to  convene  all 
persons  interested  in  the  subject  as  parties 
to  the  proceeding.  It  is  not  even  necessary, 
in  all  cases,  to  give  any  notice  of  the  pro- 
ceeding to  the  owner  of  the  land.  **When 
it  is  intended  to  apply  for  such  appoint- 
ment (of  freeholders)  ten  days  previous 
notice  thereof  shall  be  served  on  the  tenant 
of  the  freehold,  or  his  guardian  or  commit- 
tee. But  if  there  be  no  such  tenant,  guard- 
ian or  committee  within  the  county  or 
corporation,  the  notice,  instead  of  being 
thus  served,  may  be  published  once  a  week, 
for  four  weeks,  in  some  convenient  paper, 
and  posted  at  the  door  of  the  courthouse  of 
the  county  or  corporation  on  the  first  day 
of  the  term  next  preceding  the  applica- 
tion." {  7.  **Tenant  of  the  freehold."  as 
here  used,  means  tenant  in  possession,  ap- 
pearing as  the  visible  owner.  Such  was  held 
to  be  the  meaning  of  the  word  '* proprie- 
tor," in  Pitzer  v.  Williams,  2  Rob.  R.  241. 
The  proceeding  in  that  case  was  to  con- 
demn land  for  the  abutment  of  a  dam,  pro- 
posed to  be  made  by  a  person  desirine'  to 
build  a  machine  useful  to  the  public.  '^No 
man's  property"  (says  Judg'e  Allen,  in 
whose  opinion  the  other  judges  concurred), 
*^  should  be  taken  without  just  compensa- 
tion.    The  law  provides  the  mode  by  which 

that  compensation  is  to  be  ascertained, 
512      leaving  it  to  the  applicant  *to  pay  to 

the  party  entitled  at  his  peril.  Unless 
this  were  so,  land  for  public  improvements 
or  other  necessary  public  purposes,  could 
not  be  condemned  where  the  owner  was  un- 
known ;  and  thus  enterprises  of  great  util- 
ity might  be  arrested  for  this  cause.  This 
law  itself  merely  requires  notice  to  the  pro- 
prietor or  his  agent,  when  found  in  the 
county ;  but  the  land  of  any  person  may  be 
condemned,  no  matter  whether  he  be  found 
in  the  county  or  not ;  and  when  it  is  so  con- 
demned, and  the  money  is  paid  to  the  party 
entitled,    the  applicant  becomes   seized    in 


fee  simple.     This  proves   that,  in  the  con- 
templation of  the  I/egislature,    it  was  not 
essential   that    the   true  owner  should  be  a 
party  to    the    proceeding   by   which    he  is 
divested    of   the    fee    for   purposes  of  this 
character ;  that  where  notice  can  readily  be 
given,   it  should  be  done;  but  whether  it 
be  given  or  not,  a  just  compensation  should 
be  secured  to  him.     I  think,  therefore,  that 
notice  to  the  tenant  in   possession   as   the 
visible      owner    was     sufficient."      These 
observations  apply  with  increased  force  to 
this  case,  in  which  the   object  was   to  con- 
demn   land    for   the    purpose    of    erecting 
thereon   a    court-house,    clerk's   office   and 
jail.     The  8th  section  of  the  chapter  t>efore 
referred  to  requires  the  day  for  the  meeting 
of  the  freeholders  to   be  designated  in  the 
order   appointing   them.     The   9th   section 
requires  them   to   take  an  oath  before  exe- 
cuting  their   duties,   and    requires  it  to  be 
certified   in  a  prescribed   form.     The  10th 
section  requires   them,    after  viewing  the 
land  and  hearing  such  proper  evidence  as 
either  party  may  offer,  to  ascertain   what 
will  be  a  just  compensation   for  the  said 
land,  and  for  the  damages  to  the  residue  of 
the  tract,  beyond  the  peculiar  benefits  to  be 
derived  in  respect  to  such   residue  from  the 
work  to  be  constructed,  and  to  make  report 
in  substance  as  prescribed  in  the   said  sec- 
tion.   The  11th  section  provides  that  the  said 
report  and  the  certificate  of  the  justice 
513      shall   be    forthwith  •  returned  to  *the 
court;"  ^'and   unless    good  cause  be 
shown  against  the  report  the  same  shall  be 
confirmed  and  recorded.     The  sum  so  ascer- 
tained to  be  a   just  compensation    may  be 
paid  to  the  persons  entitled  thereto,  or  into 
court.     Upon  such  payment,  the  title  to  that 
part  of  the   land  for  which  such  compensa- 
tion is  allowed  shall  be  absolutely  vested  in 
the  company,  county  or  town,  in   fee  sim> 
pie,"  &c.     When  the  owner  is  known,  and 
at  hand,  and  under  no  disability,  the  money 
will  generally  be   paid  to   him.     But  when 
he  is  not  known,  or  absent,   or  under  a  dis- 
ability, or  there  is  any   controversy  about 
the  title,  the  money  will  be  paid  into  court; 
and   in   either  case  a  good  title   is  thereby 
acquired.     The   12th  and  13th   sections  are 
as  follows: 

^'12.  If,  however,  good  cause  be  sho?ni 
against  the  report,  or  if  the  commissionera 
report  their  disagreement,  or  if  they  fail  to 
report  within  a  reasonable  time,  the  court 
may,  without  further  notice,  as  often  as 
seems  to  it  proper,  appoint  other  commis- 
sioners ;  and  the  matter  may  be  proceeded 
in  as  before  prescribed. 

*43.  Whether  any  such  new  appointment 
be  made  or  not,  the  company,  county  or  town, 
on  paying  into  court  the  sum  ascertained  by 
the  previous  report,  may,  notwithstanding 
the  pendency  of  proceedings,  enter  into  and 
contract  their  work  upon  or  through  that 
part  of  the  land  described  in  such  previous 
report.  And  no  order  shall  be  made,  nor 
any  injunction  awarded  by  any  court  or 
judge,  to  stay  the  proceedings  of  the  com- 
pany, county  or  town,  in  the  prosecution  of 
their  work,  unless  it  be  manifest  that  they, 


516 


20  GRATT. 


Bd.  of  Supbrvisors  of  Cui<pbpbr  v.  Gorrbi<i«  &  AI«S., 


614,  616.  516 


their  officers,  agents  or  servants,  are  tran- 
scending their  authority,  and  that  the  inter- 
position of  the  court  is  necessary  to  prevent 
injury  that  cannot  be  adequately  compen- 
sated in  damages." 

The  latter  of   these  two   sections  plainly 

expresses   the  intention  of  the  Ivegislature, 

that  the  proceedings  therein  referred  to  are 

not     to    be     delayed     or    obstructed 

514  *by   litigation    or   otherwise  without 
the  greatest  necessity.     And  in   The 

James  River  and  Kanawha  Company  v. 
Anderson  and  others,  12  Leigh  278,  it  was 
unanimously  held  by  this  court  that  it  is 
not  competent  to  a  court  of  chancery  to 
award  an  injunction  to  stay  the  proceedings 
of  the  company  in  the  prosecution  of  its 
works  of  any  kind,  unless  it  be  manifest, 
both  that  it  is  transcending  the  authority 
given  by  its  charter,  and  that  the  interposi- 
tion of  the  court  is  necessary  to  prevent  in- 
jury that  cannot  be  adequately  compensated 
in  damages.  The  two  circumstances  must 
concur,  to  warrant  a  court  in  awarding  such 
process.  The  observations  of  Tucker,  P., 
and  Allen,  J.,  in  that  case  are  very  em- 
phatic, and  apply  with  great  force  to  the 
case  we  now  have  under  consideration ;  but 
it  is  unnecessary  to  repeat  them  here.  See, 
also*  the  case  of  The  Tuckahoe  Canal  Co. 
V.  The  Tuckahoe  Railroad  Co.,  11  i:yeigh42, 
in  which  the  same  doctrine  was  held.  The 
14th  and  15th  sections  provide  for  what  is 
to  be  done  in  case  of  another  report  after 
the  money  reported  to  be  due  by  a  former 
one  is  paid  into  court.  The  16th,  being  the 
last  section  of  the  series  referred  to,  is  as 
follows : 

**To  enable  the  court  to  dispose  properly 
of  any  money  so  paid  into  court,  it  may 
have  enquiries  by  a  commissioner,  to  ascer- 
tain what  persons  are  entitled  thereto,  and 
in  what  proportions;  .and  may  make  an 
order  of  publication,  requiring  all  interested 
to  appear  before  the  commissioner,  that 
their  respective  claims  may  be  passed  upon. 
After  such  reference  to  a  commissioner  and 
such  publication,  the  court  shall  make  such 
disposition  of  the  money  so  paid  into  court 
as  may  seem    to  it  right." 

We  see  here  what  careful  provision  is 
made  by  law  to  secure  the  payment  of  the 
money  into  the  proper  hand  to  receive  it; 
and  it  can  rarely  if  ever  happen  that  the 
money  will  be  paid  into  improper  hands. 
Should   it   so   happen,    however,    the 

515  only   consequence    *could  be  that  the 
company,  county  or  town  seeking   to 

have  a  condemnation  of  the  land,  might 
have  to  pay  for  it  over  again.  There 
would  be  no  danger  of  losing  the  buildings 
or  works  constructed  on  the  land,  or  of 
being  delayed  in  the  construction  of  the 
work.  The  claim  of  the  owner,  at  most, 
would  only  be  for  the  value  of  the  land 
without  the  works;  to  which  value  he 
might  be  entitled  on  the  ground  that  pri- 
vate property  cannot  be  taken  for  public 
uses  without  just  compensation  to  the  owner. 
Whether  he  would  be  so  entitled,  under  such 
circumstances,    is   a   question    which  does 


not  arise,  and  is  not  intended  to  be  decided 
here. 

And  now  we  come  to  that  part  of  the 
question  we  have  under  consideration  at 
present,  which  is,  had  the  defendants  in 
this  cause  a  right  to  appear  and  show  cause 
against  the  confirmation  of  the  report,  as 
thev  proposed  to  do? 

The  board  of  supervisors  of  Culpeper 
county,  having  selected  two  acres  of  land  in 
the  town  of  Culpeper,  belonging,  as  they  say, 
to  Eliza  T.  C.  Jameson  and  others,  for  the 
purpose  of  having  the  public  buildings  of  the 
county  erected  thereon ;  and  finding  it  neces- 
sary to  have  the  same  condemned  for  that 
purpose,  according  to  law;  proceeded  ac- 
cordingly, after  giving  due  notice  to  the 
said  alleged  owners,  to  have  five  disinter- 
ested freeholders  of  the  county  appointed  by 
the  County  court  thereof,  who,  or  any  three 
of  whom,  being  first  duly  sworn,  were  to 
go  upon  said  land,  on  a  designated  day, 
and  ascertain,  faithfully  and  impartially, 
what  would  be  a  just  compensation  for  so 
much  thereof  as  was  proposed  to  be  taken 
by  the  county  of  Culpeper  for  its  purposes, 
and  make  report  to  the  court,  according  to 
law.  Three  of  the  said  freeholders,  accord- 
ingly, after  being  first  duly  sworn,  went 
upon  the  said  land,  ascertained  what  would 
be  a  just  compensation  for  so  much  thereof 
as  was  proposed  to  be  taken  as  aforesaid, 
and,  on  the  9th  of  December,  1870, 
516  *made  and  returned  a  report  of  their 
proceedings,  in  which  report  the 
boundaries  of  the  two  acres  of  land  pro- 
posed to  be  condemned  as  aforesaid,  were 
specifically  set  out,  and  the  sum  of  six 
hundred  dollars  was  stated  to  be  a  just 
compensation  for  the  land  to  the  owners 
thereof.  On  the  20th  day  of  January,  1871, 
on  motion  of  the  board  of  supervisors,  to 
confirm  and  record  said  report,  Joseph  B. 
Gorrell  and  seven  others,  defendants  in 
this  cause,  claiming  to  be  citizens  of  the 
county  of  Culpeper,  tax-payers  and  real 
estate  owners  therein,  moved  said  court  to 
allow  them  to  shew  cause  against  the  con- 
firmation of  said  report,  by  filing  12  excep- 
tions in  writing  for  that  purpose,  which 
they  exhibited.  But  the  court  being  of 
opinion  that  they  had  no  right  to  be  heard 
in  the  said  proceeding,  overruled  their  said 
motion  to  be  allowed  to  shew  cause  against 
said  report,  refused  to  allow  said  exceptions 
to  be  filed,  confirmed  the  said  report,  and 
ordered  the  same  to  be  recorded.  But,  on 
motion  of  said  Grorrell  and  others,  the  said 
judgment  was  suspended  for  thirty  days, 
to  allow  them  to  apply  for  an  appeal  from 
and  supersedeas  to  the  same. 

The  exceptions  referred  to  are  as  follows : 

1st.  Because  the  board  of  supervisors  of 
said  county  have  no  power  to  condemn 
private  property,  or  to  ask  for  a  condemna- 
tion of  the  same. 

2nd.  Because  the  County  court  of  Cul- 
peper have  no  power,  at  the  instance  of  the 
said  board  of  supervisors,  to  condemn  pri- 
vate property. 

3rd.  Because  the  tenants  of  the  freehold 
of  said  two  acres  of  land  mentioned  in  said 
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report  of  said  commissioners,  had  no  notice 
of  the  application  of  said  board  of  super- 
visors to  said  County  court  to  appoint  com- 
missioners to  condemn  said  two  acres  of 
land.  The  said  two  acres  of  land,  formerly 
belonged  to  said  John  Jameson,  who,  by 
deed  dated  the  day  of  ,  conveyed  the 
tract   of   land,    embracing    said    two 

517  acres,  *to  William  Major  and  William 
E^merson,  upon  certain  trusts  therein 

specified.  Said  deed  is  duly  recorded  in 
the  clerk's  office  of  the  County  court  of 
Culpeper,  an  office  copy  of  which  is  here- 
with filed,  to  prove  that  said  Eliza  T.  C. 
Jameson,  Philip  L.  Jameson,  in  his  own 
right,  and  as  committee  of  John  Jameson, 
and  John  W.  Jameson,  are  not  tenants  of 
the  freehold. 

4th.  Because  Eliza  T.  C.  Jameson,  Philip 
L.  Jameson,  in  his  own  right,  and  as  com- 
mittee of  John  Jameson,  and  John  W. 
Jameson,  have  no  legal  title  whatsoever  to 
said  two  acres  of  land,  as  is  shewn  by  said 
deed  mentioned  in  third  exception. 

5th.  Because,  by  the  decree  of  the  Circuit 
court  of  Culpeper,  made  in  the  chancery 
suit  now  pending  in  said  court,  of  Major's 
ex'ors  V.  Jameson  and  others,  the  said  two 
acres  of  land,  together  with  the  tract  of 
land  of  which  it  is  a  part,  was  decreed  to 
be  sold  to  satisfy  a  debt  due  from  the  said 
trust  estate  to  the  estate  of  said  William 
Major,  trustee,  amounting  to  about  $20,000. 
The  beneficiaries  in  the  estate  of  said  Wil- 
liam Major  are  John  C.  Major,  Thomas  B. 
Nalle  and  Columbiana  his  wife,  in  right  of 
said  Columbiana,  and  Eliza  T.  C.  Jameson, 
and  William  Major,  whose  interest  has  been 
vested  in  L/ewis  E.  Higby,  his  assignee  in 
bankruptcy,  subject  to  liens  theretofore 
acquired. 

6th.  Because  the  said  County  court  can- 
not divest  the  said  Circuit  court  of  Culpeper 
of  its  jurisdiction  over  said  property;  the 
latter  having  taken  jurisdiction  and  en- 
tered decrees  in  said  suit  for  a  sale  of  said 
property ;  which  decree  of  sale  has  been 
enjoined  at  the  instance  of  said  Philip  I^. 
Jameson. 

7th.  Because  said  two  acres  of  land  are 
not  sufficiently  described  in  said  report. 

8th.  Because  it  does  not  appear,  by  any 
of  the  proceedings,  that  said  board  of  su- 
pervisors could  not  agree  on  the  terms  of 
purchase  with  those  entitled  to  said  two 
acres  of  l^nd,    or   that   it  made   any 

518  effort   to  ^purchase   said  two  acres  of 
land  from  those  entitled  thereto. 

9th.  Because  it  appears  on  the  face  of  the 
order  of  the  30th  of  November,  1870,  appoint- 
ing said  commissioners,  that  parties  inter- 
ested in  said  two  acres  of  land,  and  not  the 
tenants  of  the  freehold,  had  legal  notice  of 
said  motion. 

10th.  Because  the  said  commissioners  did 
not  take  the  oath  prescribed  by  law  before 
proceeding  to  ascertain  a  just  compensation 
for  said  two  aores  of  land. 

11th.  Because  the  said  two  acres  of  land 
are  wholly  unfit  for  their  said  purposes,  to 
wit :  the  erection  of  a  courthouse  and  other 
buildings. 


12th.  Because  the  assessment  of  six  hun- 
dred dollars  as  just  compensation  for  said 
two  acres  of  land  is  excessive. 

There  is  nothing  in  any  of  the  said  ex- 
ceptions to  show,  nor  is  it  pretended,  that 
the  parties  on  whom  the  notice  was  served 
were  not  in  actual  possession  of  the  land, 
and  the  only  persons  in  such  possession ;  in 
which  case  they  were,  as  we  have  seen, 
tenants  of  the  freehold  within  the  meaning 
of  the  law,  on  whom  it  was  proper  to  serve 
the  notice.  Nor  is  there  anything  in  the 
said  exceptions  to  show,  nor  is  it  pretended, 
that  the  exceptants,  or  any  of  them,  had 
any  interest  whatever  in  the  land  sought  to 
be  condemned;  nor  that  any  person  who 
had  any  interest  in,  or  title  to  the  land, 
legal  or  equitable,  was  opposed  to  its  con- 
demnation or  to  the  confirmation  of  the  said 
report.  From  what  has  already  been  said,  it 
must  therefore  be  manifest  that  the  said  ex- 
ceptants had  no  right  to  become  parties  to 
the  said  proceedings  and  file  the  said  excep- 
tions; that  the  said  county  court  had  no 
jurisdiction  to  receive  and  decide  upon  the 
said  exceptions ;  and  that  the  said  court  was 
right  in  overruling  the  motion  of  said  ex- 
ceptants to  be  allowed  to  show  cause 
against  the  said  report,  and  refusing  to 
allow  said  exceptions  to  be  filed. 
519  *And  this  brings  us  to  the  considera- 
tion of  the  next  question  arising  in 
the  case,  which  is, 

III.  Had  the  Circuit  court  of  the  county 
of  Culpeper  jurisdiction  to  award  to  the 
said  exceptants  a  writ  of  error  and  super- 
sedeas to  the  judgment  of  the  county  court 
of  said  county,  for  the  condemnation  of  the 
said  two  acres  of  land  for  the  use  of  said 
county,  as  aforesaid? 

We  are  of  opinion  that  the  Circuit  court 
had  not  such  jurisdiction,  and  for  two  rea- 
sons: 1st,  because  the  said  exceptants  were 
not  parties  to  the  said  judgment  nor  to  the 
proceedings  in  which  it  was  rendered ;  and, 
2dly,  because  the  nature  and  object  of  said 
proceeding,  and  the  policy  and  provisions 
of  law  concerning  it,  forbid  that  a  super- 
sedeas should  be  awarded  in  such  a  case. 

1st.  It  is  well  settled  that  a  person  who 
is  not  a  party  to  the  proceeding  in  which 
the  judgment  of  the  court  below  complained 
of  was  rendered,  cannot  obtain  a  superse- 
deas to  such  judgment.  The  word  **per- 
son,"  in  the  law  giving  the  right  to  obtain 
an  appeal,  writ  of  error,  or  supersedeas, 
bias  been  construed  to  mean  ** party;"  and 
the  word  ^^party'*  is,  itself,  also  used  in 
that  law:  **Any  person  who  is  a  party  to 
any  case'*  is  a  part  of  the  language  of  that 
law.  Acts  of  Assembly  186^'70,  p.  221,  { 
2;  1  Rob.  Prac,  old  edition,  pp.  656,  657, 
and  the  cases  cited,  especially  Say  re  v. 
Grymes,  1  Hen.  &  Mun.  404;  and  Wing- 
field  v.*  Crenshaw,  3  Hen.  &  Mun.  245. 
Holcomb  V.  Purcell,  &c.,  decided  by  this 
court  in  1802,  and  referred  to  in  1  Rob.  Pr. 
supra,  is,  as  that  author  truly  says,  a  strong 
case  upon  this  head.  **In  that  case  the 
court  held  that  a  principal  obligor  in  a 
forthcoming  bond,  against  whom  the  judg- 
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ment  in  the  original  suit  was  rendered,  but 
against  whom  no  judgment  was  rendered 
on  the  forthcoming  bond,  was  not  entitled 
to  appeal  from  a  judgment  against  a  surety 
in  the  forthcoming  bond.     Upon   the 

520  .  face  of  the   record  *it  must  have  ap- 

peared that  the  principal  obligor  was 
collaterally  interested,  since  the  surety 
would  be  entitled  to  recover  of  him  the 
amount  of  the  judgment  whenever  the 
surety  should  discharge  the  same ;  but  not 
being  immediately  a  party  to  the  judgment, 
the  court  dismissed  the  appeal/'  Id^  p. 
656.  A  person  must  not  only  be  a  party  to 
the  proceeding  in  the  court  below,  but  he 
must  also  be  aggrieved  by  the  judgment 
rendered  therein,  to  entitle  him  to  obtain 
a  supersedeas  to  such  judgment:  The  two 
circumstances  must  concur.     Id.  p.  657. 

Here  the  persons  who  obtained  the  super- 
sedeas to  the  judgment  of  the  county  court 
were  not  parties  to  the  proceeding  in  which 
that  judgment  was  rendered.  Nor  would 
the3'  have  been  proper  parties,  as  has  already 
been  shown.  They  proposed  to  show  cause 
against  the  confirmation  of  the  report,  and 
to  file  certain  exceptions  thereto  for  that 
purpose ;  but  the  court  properly  refused  to 
permit  them  to  do  so.  They  were  not, 
therefore,  parties  to  the  judgment;  nor 
were  they  aggrieved  thereby.  They  had 
not  such  an  interest  in  the  object  of  the 
proceeding  as  entitled  them  to  be  parties. 
It  was  a  mere  enquiry,  ad  quod  damnum ;  a 
proceeding  to  ascertain  the  value  of  certain 
land  in  which  they  had  no  interest  what- 
ever. Any  indirect  interest  they  may  have 
had  in  the  subject  as  citizens,  tax-payers, 
and  landholders  of  the  county,  was  not 
sufficient  to  make  them  proper  parties. 
They  did  not  become  parties  by  merely 
offering  to  become  so,  when  that  offer  was 
rejected.  If  they  became  parties  to  anj'- 
thing,  it  was  merely  to  the  order  of  rejec- 
tion ;  and  not  to  the  order  confirming  the 
report.  And  their  supersedeas,  if  they  were 
entitled  to  any,  would  only  be  to  the  said 
order  of  rejection,  and  not  to  the  said  order 
of  confirmation.  But  they  were  not  en- 
titled to  a  supersedeas  to  the  former  order, 
for  they  were  not  aggrieved  thereby.  The 
order  of  the  Ck>unty  court,  made  after 

521  the   rendition  of  *the  judgment,  sus- 
pending it  for  thirty  da3's  to  allow  the 

exceptants  to  apply  for  an  appeal  and  super- 
sedeas, did  not  make  them  parties  to  the 
proceeding  in  the  County  court.  To  give 
it  that  effect  would  be  to  make  the  court  do, 
indirectly,  what  it  had  just  before  expressly 
refused  to  do. 

2dly.  The  object  of  the  proceeding  was 
merely  to  ascertain  the  value  of  land  re- 
quired by  public  necessity.  The  immediate 
possession  of  the  land  was  necessary  for  the 
public  use;  and  the  policy  and  provisions 
of  the  law  require  that  the  public  should 
not  be  unnecessarily  or  improperly  delayed 
or  obstructed  in  taking  or  holding  posses- 
sion of  the  land.  On  this  subject  enough 
has  already  been  said ;  and  what  has  been 
said  need  not  be  here  repeated.    If  this  board 


of  supervisors  have  done  any  wrong ;  if  they 
have  been  guilty  of  any  fraud,  or  abused 
their  trust,  or  are  doing,  or  about  to  do, 
anything  to  the  injury  of  the  county  or 
any  of  its  citizens,  persons  thereby  ag- 
grieved must  seek  for  any  redress  to  which 
they  may  be  entitled  in  some  other  form  of 
proceeding  than  that  which  has  been  pur- 
sued by  the  defendants  in  this  case.  The 
law  expressly  declares,  in  regard  to  proceed- 
ings for  the  condemnation  of  land  for  the 
public  use,  that  no  order  shall  be  made,  nor 
any  injunction  awarded  by  any  court  or 
judge  to  stay  the  proceedings  of  the  com- 
pany, county  or  town  in  the  prosecution  of 
their  work,  unless  it  be  manifest  that  they, 
their  officers,  «&c.,  are  transcending  their 
authority,  and  that  the  interposition  of  the 
court  is  necessary  to  prevent  injury  that 
cannot  be  adequately  compensated  in  dam- 
ages. Both  of  these  two  things,  we  have 
seen,  must  concur,  to  render  such  an  order 
or  injunction  proper;  and  we  think  that 
neither  exists  in  this  case.  To  allow  a 
supersedeas  in  such  a  case,  therefore,  the 
effect  of  which  might  be  to  delay  indefi- 
nitely the  execution  of  a  work  of  immedi- 
ate public  necessHy,  would  be  a 
522  direct  violation  of  an  ^express  man- 
date of  the  law.  We  therefore  think 
the  Circuit  court  had  no  jurisdiction  to 
award  the  said  writ  of  supersedeas.  And 
now  we  come  to  the  next  enquiry,  which  is, 

IV.  Whether    prohibition   is  the    proper 
remedy  in  such  a  case  as  this. 

A  prohibition  is  a  proper  remedy  to  re- 
strain an  inferior  court  from  acting  in  a 
matter  of  which  it  has  no  jurisdiction,  or 
from  exceeding  the  bounds  of  its  jurisdic- 
tion. A  Circuit  court  cannot  review  a  judg- 
ment of  a  County  court  except  in  the  cases 
and  in  the  mode  prescribed  by  law.  If  a 
Circuit  court,  ex  mero  motu,  undertake  to 
review  a  judgment  of  a  County  court,  it  is  an 
act  of  usurpation  for  which  prohibition  lies ; 
so,  if  a  Circuit  court  undertake  to  review 
such  a  judgment  on  the  petition  of  one  who 
is  not  a  party  to  it,  the  same  remedy  lies. 
A  writ  of  error  or  supersedeas  cannot  be 
awarded  on  the  petition  of  an  amicus  curiae. 
Dun  lop  V.  The  Commonwealth,  2  Call  284. 
It  can  only  be  awarded  on  the  petition  of 
a  party  thereto  who  is  aggrieved  thereby,  or 
his  representative.  We  have  seen  that  the 
writ  of  error  and  supersedeas  complained 
of  in  this  case  was  awarded  on  the  petition  of 
persons  who  are  not  parties  to  the  judg- 
ment superseded,  nor  aggrieved  thereby. 
It  follows,  therefore,  that  prohibition  is 
the  proper  remedy  in  the  case.  That  a  writ 
of  error  or  supersedeas  would  lie  to  a  judg- 
ment of  the  Circuit  court  in  the  case,  does 
not  show  that  prohibition  does  not  also  lie. 
They  may  be  concurrent  remedies;  but  cer- 
tainly the  remedy  by  prohibition  is  the  bet- 
ter one  in  such  a  case  as  this.  It  prevents 
the  mischief  before  it  is  done,  and  avoids  the 
great  evil  (which  the  law  has  so  carefully 
sought  to  prevent)  of  the  delay  and  inter- 
ruption of  a  necessary  public  work.  And 
now  we  come  to  the  last  enquiry,  which  is, 

V.  Whether     it  is     necessary     for  the 
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523  plaintiff  to  file  a  declaration   in  this 
case,  the  respondents    insisting  upon 

their  alleged  right  to  have  one  filed? 

It  certainly  seems  to  be  settled,  at  least 
as  a  general  rule,  both  in  England  and  in 
this  country,  that  a  writ  of  prohibition  will 
not  be  awajxled  without  first  requiring  the 
plaintiff  (if  the  defendant  insist  upon  it) 
to  file  a  declaration.  7  Comyn's  Dig,  Pro- 
hibition I;  Remington  y.  Dolby,  2  Q.  B. 
176,  58  Eng.  C.  I^.  R.  174,  178;  Arnold  v. 
Shields,'  5  Dana's  R.  18;  Mayo,  mayor,  v. 
James,  12  Gratt.  17,  24.  The  reason  for 
that  rule,  in  its  origin,  is  well  stated  thus 
in  3  Black.  Com.  p.  113:  '^Sometimes  the 
point  may  be  too  nice  and  doubtful  to  be 
decided  merely  upon  a  motion :  and  then, 
for  the  more  solemn  determination  of  the 
question,  the  party  applying  for  the  pro- 
hibition is  directed  by  the  court  to  declare 
in  prohibition;  that  is,  to  prosecute  an 
action,  by  filing  a  declaration,  against  the 
other,  upon  a  supposition  or  fiction  (which 
is  not  traversable),  that  he  has  proceeded 
in  the  suit  below,  notwithstanding  the  writ 
of  prohibition.  And  if,  upon  demurrer  and 
argument,  the  court  shall  finally  be  of  opin- 
ion that  the  matter  suggested  is  a  good  and 
sufficient  ground  of  prohibition  in  point  of 
law,  then  judgment,  with  nominal  damages, 
shall  be  given  for  the  party  complaining, 
and  the  defendant,  and  also  the  inferior 
court,  shall  be  prohibited  from  proceeding 
any  farther."  The  Code,  p.  658,  ch.  155, 
while  it  recognises  the  propriety  or  necessity 
of  a  declaration  in  some  cases,  simplifies 
the  form  of  it,  and  strips  the  subject  of  the 
fictions  which  were  incident  to  it  at  com- 
mon law.  It  is  manifest  that  the  main 
object  of  the  rule  requiring  a  declaration, 
is  to  put  the  very  point  in  issue  on  record, 
so  that  the  decision  of  the  court  upon  it 
may,  if  necessary,  be  reviewed  by  an  appel- 
late court.  That  reason  applies  to  cases  of 
prohibition  arising  in  an  inferior  court; 
where  they  all  arose  at  common  law,  and, 
until    recently,    in    this    State.      We 

524  mean,  by   inferior   court,   any  *court 
lower  than  the  highest  appellate  court. 

In  England,  the  House  of  Lords  is  the 
highest  appellate  court,  but  it  has  no  orig- 
inal jurisdiction  in  a  case  of  prohibition. 
The  courts  at  Westminster  Hall  have  orig- 
inal jurisdiction  in  such  a  case,  and  an  ap- 
peal lies  from  their  decision  to  the  House 
of  lA>rds.  But  no  appeal  lies  from  a  deci- 
sion of  this  court  to  any  other,  even  in  a 
case  decided  by  this  court  in  the  exercise 
of  its  original  jurisdiction.  There  is  not, 
therefore,  the  same  reason  or  necessity  for 
a  declaration,  in  a  case  of  prohibition  in 
this  court,  as  in  such  a  case  in  an  inferior 
court.  We  will  not  say  that  a  declaration 
is  never  necessary  or  proper  in  a  case  of 
prohibition  brought  originally  in  this  court. 
We  only  mean  to  say  that  there  is  not  the 
same  necessity  or  propriety  for  it  in  this  as 
in  other  courts.  It  would  certainly  be  not 
only  unusual,  but  inconvenient,  to  have  a 
case  prosecuted  here  by  declaration  and 
other  pleadings,  and  triable  by  the  court  on 
demurrer,  and  by  a   jury  on  issues  of  fact.  | 


And  where  there  is  no  necessity  for  sucli  a. 
mode  of  proceeding,  and  no  possible  benefit 
to  be  derived  from  it,  we  think  it  may  prop- 
erly  be  dispensed  with.     Now,     here     the 
facts  on  which  we  decide  this  case  are    un- 
denied  and  undeniable :  being  in    f act«]iia.t- 
ters  of   record;  and    no   good   purpose  ca.ii 
possibly  be  attained  by  requiring  a  decla.ra.- 
tion.     On  the  contrary,  it  would  be  attended 
with    expense   and  trouble   to  the    parties, 
and  produce  delay,  which  in   such  a  case  is 
a  very  great   evil,    only  to  be   encountered 
when  it  is  necessary,  or  for  the  purpose  o£ 
avoiding  a  greater  evil.     A  declaration    in 
a   case  of  prohibition   is   required  by  tlie 
statute  to  **set  forth,  in  a  concise  manner, 
so  much  only  of  the  proceedings  as  may  t>e 
necessary  to  shew  the  ground  of  the  appli- 
cation."   The  petition  fully  does  that,  and 
more  fully  perhaps  than  would  be  required 
in    a   declaration.     A    declaration    in    this 
case,  repeating  the  very  words  of  the 

525  petition,  would  no  doubt  be  *held  suf- 
ficient: It  would  be  the  vainest  thing* 

in  the  world,  therefore,  to  require  a  declara- 
tion ;  and  the  most  that  could  be  proper 
would  seem  to  be  to  order  the  petition  to  be 
treated  as  a  declaration.  But  there  is  no 
necessity  for  that.  The  defendants,  or 
such  of  them  as  have  chosen  to  do  so,  have 
fully  answered  the  petition ;  and  the  parties 
on  both  sides  have  been  fully  heard  \>y 
counsel  on  the  merits.  We  are  of  opinion, 
therefore,  that  the  plaintiffs  ought  not  to  be 
required  to  file  a  declaration  in  this  case. 

Upon  the  whole,  we  are  of  opinion  that 
a  writ  of  prohibition  be  awarded,  accord- 
ing to  the  prayer  of  the  petition. 

The  order  of  the   court  was  as  follows : 

The  court,  for  reasons  stated  in  writing- 
and  filed  with  the  record,  is  of  opinion : 

1st.  That  the  board  of  supervisors  of  the 
county  of  Culpeper  have  power,  under  the 
constitution  and  laws  of  the  State,  to  ac- 
quire land  in  the  town  of  Culpeper,  for  the 
erection  thereon  of  a  court-house,  clerk's 
office,  and  jail,  and  to  have  the  said  land 
condemned  for  that  purpose,  in  the  mode 
prescribed  by  the  Code,  chapter  56,  sections 
6-16,  pages  324-326. 

2d.  That  the  County  court  of  said  county 
properly  overruled  the  motion  of  the  said 
Joseph  B.  Grorrell  and  others  to  be  allowed 
to  show  cause  against,  and  file  exceptions  to, 
the  report  of  the  commissioners  appointed 
by  the  said  court  to  ascertain  a  just  com- 
pensation to  the  owners  of  the  land  pro- 
posed to  be  taken  by  the  said  board  of 
supervisors  for  the  purpose  aforesaid. 

3d.  That  the  said  Henry  Shackelford, 
judge  of  the  Circuit  court  of  said  county, 
had  no  authority  to  award  to  the  other  de- 
fendants a  writ  of  error  and  supersedeas  to 
the  judgment  of  the  County  court  of  said 
county,  condemning  the  said  land  for  the 
purpose  aforesaid;  and  the  said  Circuit 
court  has   no   authority  to  entertain 

526  ^jurisdiction  of  the  said  writ  of  error 
and  supersedeas. 

4th.  That  prohibition  is  the  proper  rem- 
edy for  the  plaintiffs  in  such  a  case  as  this ; 
and. 
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5th.  That  it  is  not  necessary  for  them  to 
file  a  declaration  in  the  case. 

Therefore,  it  is  adjudg^ed  and  ordered  that 
the  said  motion  to  dischargee  the  said  rule 
be  overruled,  and  that  a  writ  of  prohibition 
be  awarded,  according  to  the  prayer  of  the 
said  petition,  directed  to  the  said  defend- 
ants, commanding  them  to  proceed  no  fur- 
ther upon  the  writ  of  error  and  supersedeas, 
awarded  by  the  said  Henry  Shackelford, 
judge  as  aforesaid,  in  favor  of  the  other 
defendants,  to  a  judgment  of  the  County 
court  of  said  county,  obtained  on  the  20th 
day  of  January,  1871,  by  the  said  board  of 
supervisors,  against  Eliza  T.  C.  Jameson 
and  others,  for  the  condemnation  of  two 
acres  of  land  for  the  use  of  said  county ; 
and  superseding  the  said  writ  of  error  and 
supersedeas,  and  all  proceedings  which  have 
been  had  under  the  same.  And  it  is  fur- 
ther adjudged  and  ordered  that  the  service 
of  an  office  copy  of  this  order  upon  the  said 
defendants  shall  have  the  same  force  and 
effect  as  the  execution  upon  them  of  a  writ 
of  prohibition,  issued  in  pursuance  hereof. 
•  And  it  is  further  adjudged  and  ordered 
that  the  plaintiffs  recover  against  the  de- 
fendants, except  the  said  Henry  Shackel- 
ford, judge  as  aforesaid,  their  costs  by 
them  expended  in  the  prosecution  of  this 
proceeding. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Culpeper  county. 

Writ  of  prohibition  awarded. 


527  *Magill  v.  Manson. 

Same  v.  Manson  &  al. 
March  Term,  1871,  Richmond. 

I.  Chancary  Practice  C—ca  Heard  Together.— M  sues 
O  In  equity,  to  set  aside  her  bond,  as  having  been 
fraudulently  obtained.  O  files  cross  bill  In  the 
cause,  to  attach  a  debt  due  by  S  to  M  for  payment 
of  his  claim  on  M.  The  cases  may  properly  be 
heard  together. 

a.  Attacbmeot  at  Law  and  In  Equity— BlectloB.«-0 

has  attached  the  effects  of  M  at  law  as  well  as  In 
equity.  He  may  dismiss  his  attachment  at  law, 
and  proceed  on  his  attachment  in  equity. 

.  ChanceryPractlce— Conflict  of  evidence— Issues  Ont 
of  Chancery  Proper.t— Upon  the  question  whether 
the  bond  of  M  was  obtained  by  the  misrepresenta- 
tions of  O,  the  evidence  being  conflicting,  an  issue 
should  be  directed. 

•Attachnent  at  Law  and  In  Equity— election.— See 

Bart  Ch.  Pr.  (2d  Ed.)  026.  See  generally,  mono- 
graphic noU  on  "Attachments"  appended  to  Lancas- 
ter V.  Wilson.  27  Oratt  624. 

-tChancery  Practice— Conflict  of  evidence— Issue 
Proper.— In  Snouffer  v.  Hansbrough,  TO  Va.  177,  the 
court  said  that  upon  the  general  question  as  to  when 
an  issue  out  of  chancery  should  be  awarded  the 
principal  case.  Smith  v.  Betty.  11  Oratt.  7S8:  Mettert 
V.  Hagan,  18  Gratt  281 ;  Beverley  v.  Walden.  20  Gratt 
187.  and  Powell  v.  Manson,  22  Gratt  177,  might  be  con- 
sulted. 

As  said  in  the  principal  case  when  the  evidence  is 
conflicting  and  unsatisfactory,  an  issue  should  be 


4.  Advsnces  la  Confederate  Currency— How  Present 
Value  Ascertalned.t-If  the  bond  is  set  aside,  O  will 
have  claims  against  M  for  advances  made  and 
money  lent  in  Oonfederate  currency;  and  also  for 
services  rendered  during  the  war.  These  claims 
are  to  be  ascertained  by  reducing  the  currency  to 
its  gold  value  at  the  time  of  the  advance  or  loan, 
or  the  service  rendered.  And  the  decree  should 
be  rendered,  in  the  legal  currency  of  the  United 
States,  for  the  equivalent,  at  the  time  of  the 
decree,  of  the  amount  in  gold  so  ascertained. 

In  November,  1865,  Otis  F.  Manson  insti- 
tuted an  action  of  debt  in  the  Hustings  court 
of  the  city  of  Richmond  against  Elizabeth 
Magill,  to  recover  the  amount  of  a  bond  for 
$2,626,  with  interest  thereon  from  the  13th 
of  May,  1862,  executed  by  the  said  Magill 
to  Manson.  And  at  the  same  time  he  sued 
out  an  attachment  against  the  propert3'  of 
Mrs.  Magill,  which  was  levied  on  the  build- 
ing owned  by  her,  called  the  New 
5M^  ^Richmond  Theatre,  and  a  lot  of 
^^.    household  and  kitchen  furniture. 

Upon  the   issue  of  the  attachment,   Mrs. 

directed  to  ascertain  the  facts.  See  also,  Hooe  v. 
Marquess,  4  Call  416:  Marshall  v.  Thompson,  2  Munf. 
412:  Bullock  V.  Gordon,  4  Munf.  450:  Knibb  v.  Dixon, 
1  Rand.  240;  Isler  v.  Orove,  8  Oratt  207;  McCully  v. 
McCully,  78  Va.  160;  Chapman  v.  Chapman,  4  Call 
440. 

But  a  court  will  not  award  an  Issue  in  every  case 
where  the  evidence  happens  to  be  conflicting,  for,  if 
the  court  is  satisfied,  it  will  not  send  the  case  to  a 
trial  at  law.  An  issue  ought  to  be  directed  where 
the  credit  and  accuracy  of  the  witnesses  are  im- 
peached, or  where  the  evidence  is  so  clashing  as  to 
render  it  necessary  to  weigh  the  character  and 
credibility  of  the  witnesses,  or  where  the  evidence 
is  BO  equally  balanced  on  both  sides  that  it  Is  doubt- 
ful which  scale  preponderates.  Williams  v.  Blakey, 
78  Va.  254. 

If  the  evidence  on  a  question  of  fact  in  a  suit  in 
chancery,  though  various  and  conflicting,  be  such 
as  ought  to  satisfy  the  chancellor's  conscience  as  to 
the  truth  of  the  case,  he  need  not  direct  an  issue  to 
try  the  fact  Samuel  v.  Marshall,  8  Leigh  667.  See 
also,  Keagy  v.  Trout  85  Va.  800,  7  S.  E.  Rep.  820: 
Hord  V.  Colbert  28  Oratt.  40,  and  foot-note. 

The  directing  an  issue,  for  the  purpose  of  ascer- 
taining disputed  facts,  is  discretionary  with  a  court 
of  equity,  which  may  decide  on  the  evidence  rela- 
tive to  such  facts,  without  a  jury.  Rowton  v.  Row- 
ton,  1  Hen.  &  M.  02. 

But  the  discretion  of  the  chancellor.  In  directing 
or  refusing  an  issue  to  be  tried  by  a  jury,  is  to  be 
exercised  on  sound  principles  and  the  appellate 
court  must  Judge  whether  the  discretion  has  been 
so  exercised.  Stannard  v.  Oraves,  2  Call  860;  Carter 
V.  Carter,  88  Va  624;  Miller  v.  Wills,  05  Va.  851,  28  S. 
E.  Rep.  887. 

See  also,  on  the  subject  of  Issues  Out  of  Chancery, 
Beverley  v.  Walden,  20  Oratt  146,  and  foot-note-, 
monographic  noU  appended  to  Lavell  v.  Oold,  25 
Oratt  478. 

tAdvsncenents  In  Confederate  Currency.— See  Moses 
y.  Hart  25  Oratt  802,  where  the  rule  laid  down  in 
the  fourth  headnote  is  modified.  See  also,  the  prin- 
cipal case  sustained  in  Moses  v.  Trice,  21  Oratt  666b 

For  the  sequel  of  the  principal  case,  see  Powell  v. 
Manson,  82  Oratt  177. 
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Mag^ill  filed  her  bill  in  the  Circuit  court  of 
the  city  of  Richmond  ag^ainst  Manson,  in 
which  she  charged,  that  in  the  month  of 
August  or  September,  1863,  Dr.  Manson, 
who  was  in  the  habit  of  visiting  her  often, 
and  professed  to  be  one  of  her  best  friends, 
lent  her  the  sum  of  five  thousand  dollars  in 
Confederate  money,  and  sold  her  a  parcel 
of  bacon,  valued,  in  Confederate  prices,  at 
two  thousand  dollars;  but  which  proved  to 
be  unsound  and  of.no  value  whatever;  for 
both  of  which  she  executed  and  delivered 
to  him  her  note  for  seven  thousand  dol- 
lars. The  said  Manson  held  the  said  note 
until  the  29th  of  April,  1865,  when  he  came 
to  her  with  it  and  proposed  to  her  to  execute 
a  new  note  to  him  for  twenty-six  hundred 
dollars;  saying  that  Mr.  John  F.  Allen  and 
himself  had  decided  that  was  th&  value  of 
her  obligation  for  $7,000,  which  he  held. 
And  she,  being  ignorant  of  the  value  of 
Confederate  money  at  that  time,  and  of  her 
rights  and  obligation  in  the  premises,  and 
confiding  in  the  representations,  as  well  as 
the  integrity  of  the  said  Manson,  and  his 
repeated  assurances  of  friendship  for  her, 
complied  with  his  request,  and  executed 
her  note  or  bond ;  for  she  knew  not  the  dif- 
ference between  bond  and  note,  and  does 
not  know  whether  the  paper  had  a  seal  to  it 
or  not,  and  delivered  it  to  him,  without  tak- 
ing from  him  the  original  note  for  $7,000. 
Not  long  afterwards  she  ascertained  what  a 
mistake  she  had  made,  and  how  great  a 
fraud  her  friend  Manson  had  practiced  upon 
her,  and  she  sent  for  him  to  her  house,  and 
requested  him  to  restore  her  note  for  $2,600, 
and  proposed  in  return  to  pay  him  for  his 
seven  thousand  dollars  its  value  at  the  time 
of  the  loan.  She  afterwards  offered  to  pay 
him  $1,200,  which  was  more  than  twice  as 

much  as  it  was  worth,  in  discharge  of 
529      her    obligation;    which  he  'refused. 

And  he  has  taken  out  an  attachment 
against  her,  on  the  pretence  and  false  affi- 
davit that  she  intends  to  remove  her  effects 
from  Virginia.  She  prays  for  an  injunc- 
tion to  all  proceedings  upon  the  attachment 
until  the  matters  alleged  in  the  bill  can  be 
heard  in  a  court  of  equity.  That  Manson 
may  be  compelled  to  produce  the  notes  or 
bonds,  as  they  may  be,  of  the  plaintiff; 
that  the  court  will  say  upon  what  terms  the 
note  of  $7,000  shall  be  settled  by  her,  and 
delivered  up  to  her;  that  the  note  for $2,600 
may  be  cancelled,  as  executed  by  mistake 
on  her  part  and  fraudulently  procured  by 
Manson ;  and  for  general  relief. 

Manson  answered  the  bill.  He  said  that 
prior  to  March,  1863,  he  had  been  purchas- 
ing through  agents,  for  the  use  of  his  own 
family,  provisions,  in  the  State  of  North 
Carolina,  where  he  had  lived  for  many  years 
prior  to  the  war,  because  he  could  procure 
them  at  prices  very  much  below  the  rates 
prevailing  in  the  city  of  Richmond.  That 
being  in  attendance  upon  R.  D.  Ogden,  a 
member  of  the  family  of  the  complaint,  and 
the  manager  of  her  theatre,  he  frequently 
saw  the  complainant,  and  being  on  friendly 
terms  with  her,  he,  in  the  course  of  his  visits 
mentioned  to  her  the  fact  that  he   was  pur- 


chasing supplies  in  the  manner  herein 
stated,  for  his  family ;  and  thereupon  she 
requested  the  favor  of  him  to  procure  for 
her,  in  the  same  way,  a  supply  of  bacon  for 
her  family  use,  and  to  advance  the  money 
for  her  to  pay  for  it.  This  he  consented 
to  do,  and  did  procure  for  her  a  quantity  of 
bacon  costing  the  sum  of  $2,000;  which  he 
advanced.  This  was  in  March,  1863.  He 
did  not  sell  her  the  bacon  as  charged  in  the 
bill,  or  derive  the  slightest  advantage  from 
the  transaction.  Several  months  after  she 
had  received  the  bacon  she  informed  him 
that  some  of  it  was  unsound,  and  attributed 
the  unsoundness  to  the  fact  that  she  had 
put  it  away  in  an  improper  place.     He 

530  saw  *the  bacon  when  it  was  delivered, 
and  knows  it  was  sound  at  the  time. 

He  says  further,  that  in  August,  1862, 
he  purchased  a  residence  in  the  city  of 
Richmond,  and  therefore  determined  to  sell 
his  farm  upon  which  he  had  resided  in 
North  Carolina.  This  farm,  which  had  cost 
him,  about  the  year  1857,  $9,000,  be  sold  at 
public  auction,  in  December,  1862,  for  $10,- 
000  in  Confederate  money,  his  object  beinir 
to  pay  off  the  purchase  money  for  the  resi- 
dence purchased  in  Richmond;  but  he  was 
unable  to  do  this,  because  a  party  living 
out  of  the  State  held  a  lien  upon  it  for  $2,- 
636.  That  finding  it  impossible  to  pay  off 
this  lien,  he  determined  to  re-invest  the 
money  he  had  on  hand  in  other  real  estate, 
so  that  he  would  be  in  a  condition  to  meet 
the  outstanding  lien  upon  his  house  when 
the  creditor  could  be  found;  which  he  sup- 
posed would  not  be  until  after  the  war.  He 
received  the  last  payment  for  his  land  in 
July,  1863,  and  next  month  the  complainant 
applied  to  him  to  lend  her  $5,000,  in  addi- 
tion to  the  $2,000  previously  advanced  for 
her,  and  he  agreed  to  do  so  and  let  her  keep 
the  whole  amount  of  $7,000  during  the  war, 
provided  she  would  agree  to  pay  him  the 
amount  in  legal  currency  at  the  end  of  the 
war.  This  the  complainant  agreed  to  do, 
and  executed  to  him  her  bond  for  $7,000, 
payable  on  demand.  In  the  summer  of  1864 
he,  at  her  request,  purchased  for  her, 
through  his  agent,  two  barrels  of  flour, 
for  which  he  advanced  the  money;  and 
after  keeping  it  tintil  the  winter  she  com- 
plained of  it,  and  he  took  it  back  and  sent 
to  North  Carolina  and  purchased  two  other 
barrels,  for  which  he  paid  $1,000  a  barrel, 
and  for  which  the  complainant  has  never 
paid  him  a  cent.  That  being  a  surgeon  in 
the  army  he  practiced  his  profession  in  the 
city  of  Richmond,  and  he  frequently  pre- 
scribed for  the  complainant,  and  at  her 
request  for  members  of  her  theatrical 
company. 

531  *He  further  states,  that  a  few  days 
after  the   occupation  of  the  city  of 

Richmond  by  the  federal  troops,  the  com- 
plainant saw  him  at  the  theatre,  and  re- 
quested him  to  call  at  her  house;  and  she 
then  informed  him  that  she  wished  to  have 
a  settlement  of  their  affairs,  and  she  would 
settle  upon  any  terms  he  would  state ;  that 
he  had  been  the  best  friend  she  ever  had, 
and  the  only  one  of  her  creditors  who  had  not 
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troubled  her  for  money.  After  this  inter- 
Tie  w  at  the  theatre,  and  before  calling*  upon 
the  complainant,  he  called  upon  Mr.  John 
F.  Allen,  in  whom  he  knew  the  complain- 
ant had  great  confidence,  to  consult  him  on 
the  subject.  The  defendant  believed  he  had 
the  legal  right  to  demand  the  sum  of  $7,000 
in  currency,  upon  the  bond  of  the  complain- 
ant, but  he  felt  unwilling  to  do  so,  and  in- 
formed the  said  Allen  that  he  intended  to 
propose  to  her  that  if  she  would  assume  the 
payment  of  the  outstanding  lien  upon  his 
dwelling-house,  amounting  to  the  sum  of 
$2,636,  with  interest  from  the  13th  day  of 
May,  1862,  he  would  give  up  her  bond  and 
all  other  claims  he  had  upon  her.  Allen 
said  that  he  thought  the  proposition  was 
exceedingly  liberal  and  generous,  as  the 
defendant  had  the  undoubted  right  to  de- 
mand the  amount  of  the  bond  in  currency. 
After  the  consulation  with  Allen  defendant 
called  to  see  the  complainant  as  she  had 
requested,  and  stated  to  her  what  had 
passed  between  Mr.  Allen  and  himself,  and 
that  he  had  drawn  up  a  bond  for  the 
amount  due  upon  his  house,  and  was  will- 
ing to  accept  that  in  full  of  all  claims  and 
demands  he  had  against  her.  The  com- 
plainant declared  that  she  would  not  only 
sign  the  bond  most  willingly,  but  that  she 
was  most  grateful  to  him  for  his  kindness. 
This  was  on  the  29th  of  April,  1865.  After 
executing  her  bond  for  $2,636,  as  aforesaid, 
and  before  the  defendant  left  the  room,  she 
asked  him  to  let  her  see  the  bond  again, 
that  she  wished  to  take  down  the  amount 
of  it.  He  handed  her  the  bond  and 
532  she  put  down  the  amount  *on  the  bond 
of  $7,000,  and  then  put  the  last  men- 
tioned t>ond  away  in  her  secretary,  remark- 
ing",  as  she  did  so,  that  she  always  iiled 
away  her  papers.  He  had  never  seen  this 
last  mentioned  bond  since.  At  that  time 
no  court  of  conciliation  had  been  estab- 
lished, and  no  rule  had  been  adopted  as  to 
the  mode  of  settling  even  those  debts  con- 
tracted to  be  paid  in  Confederate  currency. 
He  denies  that  the  complainant  requested 
him  to  restore  her  note  of  $2,600,  and  pro- 
posed to  pay  him,  for  his  $7,000,  its  value 
at  the  time  of  the  loan.  He  mentions  sev- 
eral interviews  between  himself  and  the 
complainant,  and  says  that  he  was  still  un- 
willing to  sue,  but  having  heard  that  she 
was  g'oing  to  France  and  had  sold  some  of 
her  real  estate,  and  believing  that  unless  he 
took  out  an  attachment  against  her  estate 
as  provided  by  law,  he  would  ultimately 
loose  his  debt,  he  instituted  legal  proceed- 
ings for  its  recovery. 

The  plaintiff  and  defendant  were  each 
examined  as  a  witness.  The  testimony  of 
the  first  went  to  sustain  the  allegations  of 
the  bill,  and  that  of  the  defendant  to  sus- 
tain his  answer.  There  were  also  several 
witnesses  who  spoke  of  the  bacon,  giving 
very  different  accounts  of  it. 

In  May,  1867,  the  plaintiff  filed  a  supple- 
mental bill  in  the  cause.  She  says  that 
soon  after  she  filed  her  bill  she  went  to  New 
York,  and  had  just  returned,  and  since  her 
return  had  for  the  first  time  seen  and  read 


the  answer  of  defendant  Manson;  from 
which  she  learned  that  instead  of  executing  a 
note  or  bond  to.  him  for  $2,600,  as  of  the  29th 
of  April,  1865,  he  had  obtained  of  her  fraudu- 
lently, by  reason  of  her  great  confidence  in 
him,  a  bond  for  $2,636,  bearing  interest 
from  the  13th  of  May,  1862.  She  charges 
that  the  procurement  of  the  bond  was  a 
deliberate  fraud  by  the  said  Manson ;  and 
she  charges  that  his  entire  statement  in 
relation  to  it  in  his  answer  is  utterly  false, 
so  far  as  it  imputes  to  her  any  knowl- 

533  edge   of  or   purpose  *to  sign   such  a 
bond.     She    charges    that    he   falsely 

denies  that  he  retained  the  bond  for  $7,000, 
but  affirms  that  it  was  payable  in  legal  cur- 
rency after  the  war.  And  she  says  that 
she  has  conversed  with  John  F.  Allen,  and 
he  assures  her  he  never  authorized  the  said 
Manson  to  make  any  such  representation 
as  he  states  in  his  answer;  but,  on  the 
contrary,  that  he  told  Manson  that  he 
ought  to  settle  the  bond  at  what  the  money 
was  worth  when  he  loaned  it. 

Manson,  in  his  answer  to  this  bill,  refers 
to  his  former  answer,  and  makes  it  a  part 
of  this.  He  says  the  supplemental  bill  is 
but  a  reiteration  of  the  statements  of  the 
original  bill — statements  which  he  believes 
the  plaintiff  well  knew  to  be  false  when  she 
made  them.  She  knew  well  that  he  did 
not  act  fraudulently  in  the  matter;  and  she 
did  know  the  amount  of  the  bond  for  $2,636, 
and  the  purpose  for  which  it  was  drawn ; 
and  she  made  it  as  a  compromise  settlement 
or  adjustment  of  all  claims  against  her. 
And  he  denies  the  statements  of  the  supple- 
mental bill  as  to  this  bond,  or  that  he  has 
had  the  bond  for  $7,000  since  the  day  the 
bond  for  $2,636  was  executed ;  and  he  be- 
lieves she  has  that  bond  in  her  possession. 
And  he  insists  that  the  evidence  of  Allen, 
taken  in  the  cause,  substantially  supports 
his  statement. 

Allen,  in  his  testimony,  says:  Dr.  Man- 
son  stated  to  me  he  loaned  Mrs.  Magill,  or 
in  other  words  she  was  indebted  to  him 
early  in  the  war,  seven  thousand  dollars; 
there  was  a  lien  on  his  house,  at  the  close 
of  the  war,  for  two  thousand  and  odd  dollars ; 
I  do  not  know  what  the  amount  was.  That 
he  was  willing  to  compromise  with  her  for 
the  seven  thousand  dollars,  for  an  amount 
equivalent  to  the  lien  on  his  house.  I  told 
him  I  thought  it  was  a  liberal  proposal  he 
had  made.  I  think  Dr.  Manson  told  me 
that,  at  the  time  he  loaned  the  money,  it 
was    very    slightly    depreciated;    my 

534  impression  *was,   it  was  equal  to  the 
bank  notes  then  in  circulation. 

In  May,  1868,  the  court  made  a  decree 
that  the  papers  in  the  cause  be  referred  to 
one  of  the  commissioners  of  the  court,  who 
is  directed  to  enquire  into  and  report : 

1st.  What  was  the  consideration  of  the 
bond  for  twenty-six  hundred  and  thirty-six 
dollars,  executed  by  the  plaintiff  to  the 
defendant. 

2d.  Whether  the  defendant,  at  the  time  of 
the  execution  of  said  bond,  obtained  the 
same  of  the  plaintiff  by  fraudulent  misrep- 
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resentation  of  the  value  of  the  debt  due  him 
by  the  plaintiff  or  otherwise. 

3d.  What  were  the  circumstances  attend- 
ing the  execution  of  the  said  bond;  what 
representations  were  made  by  the  defendant 
to  induce  the  plaintiff  to  execute  the  said 
bond ;  whether  the  plaintiff  was  influenced 
by  said  said  representations,  and  whether 
they  were  true  or  false  in  fact. 

4th.  Whether  the  plaintiff  executed  said 
bond  of  $2,636,  under  a  mistake  as  to  the 
value  of  Confederate  money,  or  any  other 
material  fact. 

5th.  What  was  the  amount  of  the  debt  due 
and  owing"  to  the  defendant  by  the  plaintiff, 
at  the  time  of  executing  the  bond,  and  how 
and  when  such  debt  or  debts  was  or  were 
contracted,  and  how  and  when  such  debt  or 
debts  was  or  were  to  be  paid. 

6th.  From  what  source  any  sum  or  sums 
of  money  loaned  by  the  defendant  to  the 
plaintiff  was  or  were  derived. 

In  December,  1868,  Commissioner  Pleas- 
ants filed  his  report.  He  says  he  proceeded 
to  examine  the  papers  in  the  cause,  and 
upon  this  examination  (no  other  evidence 
having  been  introduced  before  him)  he  re- 
ports. He  responds  to  each  of  the  enquiries 
directed  by  the  court,  sustaining  the 
view  of  it  given  by  the  defendant. 
535  *To  the  report  the  plaintiff  filed  vari- 
ous exceptions ;  but  it  is  not  necessary 
to  state  them. 

Whilst  this  cause  was  before  the  commis- 
sioner, viz:  in  January,  1869,  Manson  filed 
a  cross-bill  in  it,  in  which  he  stated  that  he 
had  sued  out  an  attachment  at  law  against 
the  effects  of  Mrs.  Magill,  which  was  still 
pending;  but  the  papers  in  that  case  had 
been  lost  or  mislaid.  That  Mrs.  Magill  had 
filed  the  bill  in  this  case.  That,  though  the 
attachment  suit  was  pending,  Mrs.  Magill 
had  gone  on  to  dispose  of  her  property,  as 
if  the  said  attachment  was  not  pending; 
and  that  she  had  just  contracted  to  sell  to 
Conrad  Sauer  a  valuable  piece  of  land,  with 
the  improvements  thereon,  in  the  city  of 
Richmond,  for  $6,875,  and  that  Sauer  was 
about  to  pay  the  purchase  money  in  part, 
and  execute  bonds  for  the  residue.  That 
he  has  a  just  claim  against  Mrs.  Magill 
for  $2,636,  with  interest  thereon  from  the 
13th  of  May,  1862,  until  paid.  That  Mrs. 
Magill  has  absented  herself  from  Virginia 
for  several  months,  and  he  believes  she  is 
not  a  resident  of  this  Commonwealth. 
That  her  purpose  seems  to  be  to  dispose  of 
all  her  property.  He  therefore  asks  that 
Mrs.  Magill  and  Conrad  Sauer  may  be  made 
defendants  to  the  bill.  That  he  may  have 
a  decree  against  her  for  the  amount  of  his 
claim,  and  that  the  purchase  money  in  the 
hands  of  Sauer,  for  which  he  has  executed 
his  bonds,  and  the  cash  payment,  in  the 
hands  of  Wellington  Goddin  or  Lancaster  & 
Co.,  her  agents,  may  be  attached  to  satisfy 
his  claim ;  and  that  Mrs.  Magill,  her  agents, 
&c.,  may  be  enjoined  and  restrained  from 
assigning,  conveying  away  or  otherwise 
disposing  of  the  said  bonds,  so  executed  by 
Sauer ;  and  for  general  relief. 


The  subpoena  and  attachment  were  served 
on  Sauer,  and  the  bill  was  taken  for  con- 
fessed as  to  him. 

In  February,  1869,  Mrs.  Magill  appeared 
and  demurred  to   the  bill  for  want  of 

536  equity,    and  because  *there  was  an- 
other suit  pending  in  the  court  for  the 

same  cause  of  action.  She  also  answered. 
She  denies  that  she  is  indebted  to  the  plain- 
tiff in  the  sum  of  $2,636;  and  refers  to  her 
former  bill  and  amended  bill.  She  repeats 
the  charges  of  fraud  by  Manson  in  procur- 
ing the  bond  for  $2,636.  She  says  that, 
when  he  instituted  his  suit  at  law,  he  sued 
out  an  attachment  against  her  property, 
and  levied  it  on  the  Richmond  Theatre, 
worth  sixty  thousand  dollars ;  and  she  gave 
bond  and  security,  as  required  by  law,  to 
satisfy  the  plaintiff's  recovery,  if  any,  and 
so  discharged  the  attachment ;  and  she  in- 
sists that  this  second  suit,  for  the  same 
cause  of  action,  is  illegal  and  void.  She 
denies  that  the  papers  in  the  first  suit  are 
lost,  and  exhibits  a  copy  of  the  attachment 
and  the  return  of  the  officer  thereon ;  the 
said  suit  having  been  removed  from  the 
Hustings  to  the  Circuit  court. 

The  court  having  required  Manson  to 
elect  whether  he  would  prosecute  his  suit  at 
law  or  the  suit  in  equity,  he  elected  the  lat- 
ter, and  on  the  6th  of  March,  1869,  on  his 
motion,  the  action  at  law  was  dismissed. 

On  the  8th  of  March,  1869,  on  the  motion 
of  Manson,  and  against  the  protest  of  the 
plaintiff  Magill,  the  causes  came  on  to  be 
heard  together,  when  the  court  overruled 
the  exceptions  of  the  plaintiff  Magill  to  the 
commissioner's  report  in  the  first,  and 
made  a  decree  against  her  in  favor  of  Man- 
son  for  $2,636,  with  interest  from  the  13th 
day  of  May,  1862,  until  paid,  and  his  costs. 
And  it  appearing  from  a  statement  agreed 
to  by  the  parties,  that  the  debt  of  Sauer  to 
Mrs.  Magill  consisted  of  four  bonds,  all 
bearing  date  the  8th  of  December,  1868,  and 
payable  respectively  at  four,  eight,  twelve 
and  sixteen  months  from  their  date,  each 
for  $1,208  06,  the  court  further  decreed,  that 
unless  Mrs.  Magill  should  pay  the  said 
principal  sum,  interest  and  costs,  within 
thirty  days  from  the  entry  of  this  decree, 
then   that  Sauer,  in  discharge  of  his 

537  first  and  second  *bonds,  should  pay  the 
amount,  as  it  fell  due, to  Manson, which 

was  to  be  credited  upon  his  decree  against 
Magill ;  and  these  payments  still  leaving  a 
balance  due  to  Manson  upon  his  decree, 
Sauer  was  directed  to  pay  the  amount  of 
his  third  bond,  when  it  fell  due,  into  bank, 
to  the  credit  of  the  court  in  this  cause ;  and 
Manson,  or  his  counsel,  was  authorized  to 
check  on  the  fund  for  the  balance  of  his 
decree.  And  upon  the  payment  of  these 
bonds,  as  directed,  Mrs.  Magill  was  di- 
rected to  deliver  the  bonds  to  Sauer. 

From  this  decree  Mrs.  Magill  obtained 
an  appeal  to  this  court. 

Lyons  and  John  Howard,  for  the  appel- 
lant. 

Steger  &  Sands  and  Meredith,  for  the  ap- 
pellee. 
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ST  APICES*  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  no  error 
^as  committed  by  the  Circuit  court  to  the 
prejudice  of  the  appellant,  in  hearing  these 
•causes  together,  and  in  refusing  to  dismiss 
the  appellee's  attachment  inequity.  What- 
ever cause  of  complaint  the  appellant  may 
have  had  in  being  proceeded  against  at  law 
and  in  equity  for  the  same  matter,  has  been 
removed  by  the  election  of  the  appellee  to 
dismiss  the  attachment  at  law. 

The  court  is  further  of  opinion,  that  an 
issue  ought  to  be  made  up  and  tried  by  a 
jury,  to  ascertain  whether  the  appellant 
Magill  was  or  was  not  influenced,  in  giv- 
ing the  bond  for  $2,636,  in  the  proceedings 
mentioned,  to  the  appellee  Manson,  by  a 
misrepresentation  of  fact,  fraudulently  or 
otherwise,  made  by  the  said  Manson  to  the 
said  Magill  or  to  John  F.  Allen. 

If  the  said  issue  shall  be  found  in  the 
negative,  then  there  ought  to  be  a  decree 
in  favor  of  the  said  Manson  against  said 
Magill,  for  the  said  sum  of  $2,636,  with  in- 
terest thereon  from  the  13th  day  of  May, 
1862,  and  the'  costs  of  suit  in  the  said 
538  Circuit  court,  and  for  payment  *of  the 
same  out  of  the  money  due  by  Conrad 
Sauer  to  the  said  Magill,  heretofore  at- 
tached, in  said  Sauer' a  hands. 

But,  if  the  said  issue  should  be  found  in 
the  affirmative,  then  there  ought  to  be  an 
order  for  an  account  to  ascertain  the  value 
in  gold  of  the  two  thousand  dollars  in  Con- 
federate money  advanced  by  said  Manson 
for  bacon  purchased  for  the  said  Magill, 
and  of  the  Ave  thousand  dollars  in  Confed- 
erate money  loaned  by  said  Manson  to  the 
said  Magill ;  which  two  sums  make  up  the 
amount  for  which  the  bond  for  seven  thou- 
sand dollars  was  given ;  the  said  two 
amounts  of  $2,000  and  $5,000  to  be  scaled, 
as  of  their  gold  value,  at  the  times  they 
were  respectively  advanced  or  loaned ;  and 
also  for  an  account  of  all  matters  between 
the  said  Manson  and  the  said  Magill,  charg- 
ing her  with  the  value  in  gold,  as  afore- 
said, of  the  said  two  sums  of  $5,000  and 
$2,000,  with  interest  thereon  from  the  pe- 
riods at  which  they  were  respectively  ad- 
vanced and  paid,  and  also  with  the  yslIvlc 
in  gold  of  the  two  barrels  of  flour  sold  by 
the  said  Manson  to  the  said  Magill  in  1864, 
and  also  with  whatever  amount  may  appear 
to  be  justly  due  by  her  to  him,  in  gold,  for 
medical  services  rendered  to  her,  or  on  her 
account,  prior  to  the  execution  of  said  bond 
for  $2,636,  with  interest  on  said  last  men- 
tioned charges;  and  there  ought  to  be  a 
decree  in  favor  of  said  Manson  for  the  bal- 
ance which  may  be  found  due  to  him  on 
said  account,  after  deducting  appellant's 
costs  incurred  in  the  said  Circuit  court ;  and 
for  the  payment  of  the  said  balance  out  of 
the  money  due  by  the  said  Sauer  to  the  said 
Magill,  as  aforesaid.  The  decree  for  the 
balance  so  found  to  be  rendered  for  the 
equivalent  in  legal  currency  of  the  United 
States,  to  be  ascertained  at  the  date  of  the 
decree. 

The  court  is  of  opinion,   that  so  much  of 


said  decree  of  said  Circuit  court,  as  is  in- 
consistent with  the  foregoing  opinion,  is 
erroneous.  It  is  therefore  decreed 
539  *and  ordered,  that  the  same  be  re- 
versed and  annulled;  and  that  the 
appellee  pay  to  the  appellant  her  costs  by 
her  expended  in  the  prosecution  of  her  ap- 
peal here. 

And  it  is  ordered,  that  these  causes  be 
remanded  to  the  Chancery  court  of  Rich- 
mond, for  further  proceedings,  in  conform- 
ity with  the  foregoing  opinion.  All  of 
which  is  ordered  to  be  certifled  to  the  said 
Chancery  court  for  the  city   of   Richmond. 

Decree  reversed. 


540  'Magill  v.   Sauer. 

Marcli  Term,  1871,  Richmond. 

I.  Appeal  Bond— Release  of  Attachment*— upon  a  de- 
cree in  faror  of  an  attacbinff  creditor,  and  an  ap- 
peal therefrom,  the  appellant  glres  an  appeal 
bond.  The  giving  of  this  bond  does  not  release 
the  attachment. 

a.  Statute— Interpretation.— The  act.  Code  of  IMO.  ch. 
151.  i  81,  has  no  application  to  the  attachment  lien 
upon  the  estate  of  the  debtor,  whether  It  be  real 
or  personal  property,  or  choses  in  action.  To  re- 
lieve the  property  attached,  bond  is  to  be  friven 
as  required  in  S  18  of  the  act 

This  case  grew  out  of  the  next  preceding 
case  of  Magill  v.  Manson.  After  an  appeal 
had  been  taken  by  Mrs.  Magill  in  that  case, 
and  whilst  it  was  pending  in  this  court, 
the  trustee  in  the  deed  executed  by  Conrad 
Sauer,  to  secure  the  purchase  money  of 
the  property  purchased  of  Mrs.  Magill,  by 
her  directions  advertised  the  property  for 
sale  at  public  auction,  for  the  payment  of 
the  purchase  money,  all  of  which  had  then 
become  due.  Sauer  thereupon,  on  the  13th 
of  December,  1870,  filed  his  bill  in  the  Cir- 
cuit court  of  the  city  of  Richmond,  against 
Mrs.  Magill  and  the  trustee,  in  which  he 
stated  that  Manson  had  attached  his  bonds, 
then  in  the  hands  of  Lancaster  &  Co.  as 
her  agents,  for  the  payment  of  his  claim 
against  Mrs.  Magill,  to  which  he  had  made 
Sauer  a  party  defendant.  He  stated  the 
decree  made  in  the  said  causes.  That  Mrs. 
Magill  did  not  pay  Manson 'p  debt,  but  ap- 
pealed from  the  decree;  which  appeal  was 
still  pending.  That  since  his  purchase  he 
has  made  costly  improvements  on  the  prop- 
erty, thereby    greatly   increasing    its 

541  value.     That  it  is  *not  pretended  by 
any    one    that    the    security    for    the 

money  due  is  not  ample;  and  Manson 
makes  no  objection  to  its  standing  on  its 
present  footing.  And  he  prayed  for  an 
injunction  to  restrain  the  parties  from  mak- 
ing the  sale  of  the  property  until  the  fur- 
ther order  of  the  court,  and  for  general 
relief. 

On  the  19th  of  December,  Mrs.  Magill 
demurred  to  the  bill  for  want  of  equity,  and 
also  answered.  She  admitted  the  decree  in 
the  suit  of  Magill  v.  Manson,  but  insisted 
that  decree  had  been  superseded  entirely  by 

*See  monofirraphic  note  on  "Bonds." 
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the  appeal  and  supersedeas  awarded  by  the 
Supreme  Court  of  Appeals,  and  bj  her  exe- 
cution of  an  appeal  bond  in  the  penalty  of 
$5,000;  a  copy  of  which  she  exhibited,  and 
by  the  act  of  Assembly  in  such  case  made 
and  provided.  And  she  insisted  that,  upon 
the  award  of  the  appeal  and  the  execution 
of  the  bond  aforesaid,  she  became  immedi- 
ately entitled  to  the  said  bonds. 

Mrs.  Magi  11  having  iiled  her  answer,  to 
which  the  plaintiif  replied  generally,  the 
court  oh  the  same  day  made  an  order  enjoin- 
ing Mrs.  Magill,  the  trustee  and  all  others, 
from  proceeding  to  sell  the  real  estate  in  the 
bill  mentioned  under  the  deed  of  trust  from 
Sauer  to  secure  the  purchase  money  of  the 
property,  until  the  further  order  of  the 
court.  On  the  next  day,  upon  notice  to  the 
plaintiff,  the  defendants,  Magill,  moved 
the  court  to  dissolve  the  injunction,  which 
had  been  awarded  the  day  before ;  but  the 
court  overruled  the  motion.  And  there- 
upon Mrs.  Magill  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

L/yons  and  John  Howard,  for  the  appel- 
lant. 

Steger  A  Sands,  and  Meredith,  for  the 
appellee. 

STAPL/ES,  J.  The  construction  proper 
to  be  given  to  the  31st  section,  chap.  151, 
Code  of  1860,  is  too  plain  to  admit  of 
doubt.  In  terms  it  applies  only  to  per- 
sonal property  capable  of  being  levied 
542  on  and  taken  *into  the  custody  of  the 
attaching  ofiScer.  It  has  no  applica- 
tion to  the  attachment  lien  upon  the  estate 
of  the  debtor,  whether  it  be  real  or  per- 
sonal or  choses  in  action.  When  the  appeal 
bond  orovided  for  in  that  section  is  given, 
the  officer  in  whose  custody  the  property 
may  be  is  required  to  restore  the  same  to  the 
possession  of  the  owner ;  but  the  lien  result- 
ing from  a  proper  levy  of  the  attachment,  is 
in  no  manner  affected  or  impaired  by  the 
execution  of  the  bond.  If  the  debtor  desires 
to  discharge  the  lien  of  the  attachment,  he 
can  only  accomplish  that  object  by  giving 
bond  in  conformity  with  the  provisions  of 
the  13th  section,  to  perform  the  judgment 
or  decree  of  the  court.  The  condition  of 
the  appeal  bond  given  by  the  appellant  in 
**Magill  V.  Manson,"  is,  that  the  appellant 
shall  perform  and  satisfy  the  decree  of  the 
court,  should  the  same  be  confirmed,  or  the 
appeal  and  supersedeas  be  dismissed;  and 
also  pay  all  costs  and  damages  which  may 
be  awarded  against  her. 

That  decree  having  been  reversed  at  this 
term,  and  the  cause  remanded  to  the  Chan- 
cery court  of  the  city  of  Richmond  for  fur- 
ther proceedings,  the  appeal  bond  has  dis- 
charged its  functions,  and  no  longer 
imposes  any  obligation  upon  the  parties. 
The  rights  of  Man  son,  however,  with  refer- 
ence to  his  attachment,  are  not  affected  by 
such  reversal.  On  the  contrary,  this  court 
has  decided  that  the  Circuit  court  committed 
no  error  in  refusing  to  dismiss  the  attach- 
ment. 

But  if    the    appeal   bond   has   the  effect 


claimed,  Manson,  with  the  decree  of  this 
court  sustaining  his  attachment,  has  lost  the 
security  it  afforded  him,  because  the  Circuit 
court  erred  in  pronouncing  a  decree  on  the 
merits,  instead  of  directing  an  issue  to  be 
tried  by  a  jury.  According  to  this  logic, 
the  appeal  bond  discharges  the  lien  of  the 
attachment,  and  the  reversal  of  the  decree 
discharges  the  appeal  bond,  so  that 
543  the  creditor  *is  in  a  worse  condition 
than  he  would  have  been  without  a 
decree  in  his  favor.  A  construction  which 
leads  to  such  results  should  never  be  adopted 
unless  required  by  the  imperative  language 
of  the  statute.  The  necessary  consequence  of 
this  view  is,  that  the  Circuit  court  did  not  err 
in  refusing,  in  this  case,  to  dissolve  the  in- 
junction. A  sale  of  the  trust  subject,  and 
payment  of  the  proceeds  to  the  appellant, 
would  not  release  the  appellee,  Sauer,  from 
his  liability  to  Manson,  the  attaching  cred- 
itor, should  the  latter  succeed  in  establish- 
ing his  claim  against  the  appellant. 

Under  these  circumstances  the  interfer- 
ence of  a  court  of  equity  was  proper  to  pre- 
vent a  sale  until  the  final  adjudication  of 
the  matters  in  controversy  between  the  par- 
ties in  the  case  of  '^Magill  v.  Manson." 
Any  inconvenience  or  loss  which  the  appel- 
lant may  sustain  in  the  meantime,  in  being 
deprived  of  her  property,  can  be  easily 
averted  by  giving  bond  to  perform  the  decree 
of  the  court,  according  to  the  provisions  of 
the  13th  section,  chap.  151,  Code  of  1860. 

For  these  reasons  I  am  of  opinion  the  de- 
cree of  the  Circuit  court,  refusing  to  dis- 
solve the  injunction,  is  right,  and  should 
be  affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 


544       *Bargamin  &  als.  v.  Clarke  &  als. 

March  Term.  1871.  Richmond. 

I.  Bstoppel— Inconsistent  Positions— Jodidnl  Admis- 
sions in  Anotlier  Suit*— A  party  in  a  suit  will  not  be 
estopped  from  settinff  up  a  defence  on  the  rroand 
that  it  is  inconsistent  with  the  defence  he  made 
in  another  suit  by  other  plaintiffs,  unless  the 
fact  of  such  inconsistency  distinctly  appears. 

a.  Evidence  — J odffnents— Opinion  of  Jiidc«.— The 
judgment  in  the  first  suit,  of  the  opinion  of  the 
Judffe  in  it.  is  not  competent  evidence  for  the 
plaintiffs  in  the  second  suit,  to  show  the  nature  of 
the  title  set  np  in  it  by  the  defendants. 

3.  I>eed  of  Trust— Equity  of  Redemption— Laclies— Case 
at  Bar. t— In  1819,  L  conveys  a  lot  of  ffronnd  to  C  in 

^Estoppel— Inconsistent  Posltions-^udidal  Admis- 
sion in  Another  5ult.— See  Tabb  y.  Cablll.  17  Oratt. 
leO:  Penn  v.  Penn,  88  Va.  861, 18  S.  E.  Rep.  707;  mono- 
graphic note  on  "Estoppel**  appended  to  Bower  ▼. 
McCk>rmick,  28  Gratt  810. 

The  proposition  laid  down  in  the  principal  case, 
that  the  principle  of  estoppel,  invoked  by  the  appel- 
lants, rested  upon  the  ground  of  fraud,  was  cited 
and  approved  in  McC!ormack  v.  James.  80  Fed. 
Rep.  19. 

tChancery  Practice— Effect  of  Laches.- Many  snbse- 
qnent  cases  cite  and  approve  the  proposition  laid 
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tmst  to  pay  certain  debts,  some  of  wlilcli  are 
apon  execatlons  in  the  hands  of  the  sheriff,  and 
the  other  Is  due  to  the  father  of  C.  Ten  years 
after,  the  father  dies  and  makes  C  his  executor 
and  one  of  his  residuary  legatees.  The  lot  Is 
never  sold  ander  the  deed  of  L,  but,  in  1880.  C 
takes  possession  of  It  and  encloses  It,  and  some 
years  after  leases  it,  in  his  own  name  to  R  for 
eiffht  years.  In  1854.  W,  claiming  it  ander  another 
title,  sues  R  for  it,  and  C,  belnff  then  dead,  his 
heirs  make  themselves  parties  and  defend  the  suit, 
and  obtain  a  final  Judgment  in  1867.  Then  the 
heirs  of  L  sue  the  heirs  of  C  for  the  lot,  alleffinff 
that  C  took  and  held  possession  as  trustee  under 
the  deed,  and  his  heirs  held  under  the  trust,  and 
defended  the  action  under  that  title.  The  heirs 
of  C  deny  this,  claim  that  C  took  possession  for 
himself,  and  he  and  they  have  so  held  for  twenty- 
eiffht  years,  and  they  defended  the  suit  for 
themselves.    Hxld:    The  heirs  of  L  are  barred. 

In  October,  1867,  Anthony  L/.  Bargamin 
and  Clifford  Bargamin,  two  of  the  heirs  at 
law  of  Caleb  Lownea,  deceased,  filed  their 
bill  in  equity    in    the   Circuit  court .  of  the 

down  in  the  principal  case  th^t  equity  will  gener- 
ally follow  the  statute  of  limitations;  but  that, 
even  where  there  is  no  absolute  bar  from  lapse  of 
time,  it  is  a  principle  of  courts  of  equity  not  to  take 
cognizance  of  an  equitable  claim  after  a  great 
lapse  of  time,  and  when  from  the  death  of  witnesses, 
and  the  loss  of  papers,  there  is  danger  of  doing  an  In- 
Justlce,  and  there  can  no  longer  be  a  safe  determi- 
nation of  the  controversy.  See  Rowe  v.  Bentley.  29 
Gratt  768:  Justice  v.  English.  80  Oratt  576;  Perkins 
V.  Lane,  88  Va.  62;  Jameson  v.  Rixey,  M  Va.  847,  86 
S.  E.  Rep.  861;  Troll  v.  Carter,  16  W.  Va.  588,  560: 
Pusey  V.  Gardner,  21  W.  Va.  481 :  Swann  v.  Thayer, 
86  W.  Va.  56, 14  S.  E.  Rep.  426.  See  also,  on  this  point. 
Smith  V.Thompson.  7 Gratt  112:  Morrison  v.  House- 
holder. 79  Va.  627:  Carr  v.  Chapman.  5  Leigh  164; 
Caruthers  v.  Trustees  of  Lexington,  12  Leigh  610, 
617;  Foster  V.  Rison,  17  Gratt.  821;  Harrison  v.  Gib- 
son, 28  Gratt  212,  and  foot-noU;  Carter  v.  McArtor. 
28  Oratt  866.  and  foot-noU;  Hatcher  v.  Hall,  77  Va. 
578:  Nelson  v.  Kownslar,  79  Va.  468;  Wissler  v. 
Craig,  80  Va.  82:  Phelps  v.  Seely,  22  Gratt  578,  689; 
foot-noU  to  Rowe  v.  Bentley,  20  Gratt  756:  foot- 
note  to  Justice  v.  English,  80  Gratt  665:  West  v. 
Thornton,  7  Gratt  177;  Robertson  v.  Read,  17  Gratt 
544:  Atkinson  v.  Robinson,  19  Leigh  898;  Bart  Ch. 
Prac.  (2d  Ed.)  90:  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  97. 

In  Jones  v.  Lemon.  26  W.  Va.  634,  the  court  said: 
"The  doctrine  is  well  settled,  that  while  in  cases  of 
direct  or  express  trusts,  as  between  the  trustees 
and  ce$tui  ijue  trust,  the  ^tatute  of  limitations  has 
no  application  during  the  continuance  and  recogni- 
tion of  the  trust  yet  if  the  trustee  repudiates  the 
tmst  by  clear  and  unequivocal  acts  or  words,  and 
claims  thenceforth  to  hold  and  control  the  estate 
as  his  own,  not  subject  to  any  trust,  and  such  re- 
pudiation and  claim  are  brought  to  the  notice  or 
knowledge  of  the  cestui  qu«  trust  In  such  manner 
that  he  is  called  upon  to  assert  his  equitable  rights, 
the  statute  will  begin  to  run  from  the  time  that 
such  knowledge  Is  brought  home  to  the  cestui  que 
trust.  2  Perry  on  Trusts,  li  868,  864:  Aug.  on  Llm. 
I  174:  Nease  v.  Capehart,  8  W.  Va.  96;  Cooey  v. 
Porter,  22  Id.  120:  Bargamin  v.  Clark.  90  Gratt  544: 
Rowe  V.  Bentley.  29  Id.  756, 76a" 

See  also,  W.  M.  &  M.  Co.  v.  Peytona  C.  C.  Co.,  8 
W.  Va.  442:  foot-note  io  Rowe  v.  Bentley,  29  Gratt  766. 


city  of  Richmond,  against  John  Clarke  and 
others,  the  heirs  at  law  of  Henry  Clarke, 
deceased,  and  the  others  heirs  of  Caleb 
Ivownes,  deceased,  and  T.  W.  Dosweil,  to 
recover  a  lot  lying  on  Franklin  street, 

545  *in   said   city ;    it  being  the  same  lot 
which  was  the  subject  of  controversy 

in  the  cases  of  Mitchell  A  al.  v.  Baratta 
and  Mitchell,  &c.  v.  Riviera,  reported  in  17 
Gkatt.  445.  In  their  bill,  they  state  that  in 
the  year  1819,  Caleb  Lownes,  being  indebted 
to  John  Clarke  and  George  Savage,  con- 
veyed to  Reuben  Burton  and  Henry  Clarke, 
a  certain  lot  of  ground  on  Franklin  street, 
to  secure  the  debts  due  to  said  Clarke  and 
Savage.  That,  after  the  execution  of  this 
deed,  Burton  and  Caleb  I^ownes  died,  and 
John  Clarke  also  died,  having  made  a  will, 
be  which  he  appointed  Henry  Clarke  and 
Wm.  John  Clarke  his  executors.  That  Henry 
Clarke,  some  time  in  the  year  1839,  entered 
upon  and  took  possession  of  said  lot,  as 
trustee  in  said  deed;  said  entry  being 
made  by  him  under  claim  of  title  as  such 
trustee.  That  the  said  lot  was  afterwards 
in  litigation.  That  Clarke,  having  rented 
the  land  as,  trustee,  to  tenants,  the  rents 
have  amounted  to  a  large  sum,  the  exact 
amount  of  which  is  unknown  to  the  plain- 
tiffs. That  they  do  not  know  whether  the 
debts  secured  by  the  deed  have  been  paid 
or  not.  That  in  the  litigation  above  men- 
tioned, Mitchell  and  Williams  were  plain- 
tiffs and  Baratta  and  Riviera  were  the  sole 
original  defendants,  both  of  these  actions 
involving  the  lot  aforesaid;  and  that  the 
said  litigation  was  pending  when  John 
Clarke  and  the  other  heirs  of  Henry  Clarke, 
deceased,  procured  themselves  to  be  made 
defendants  therein,  as  having  the  legal 
title  of  the  said  Henry  Clarke,  as  trustee 
as  aforesaid,  in  them,  and  claiming  that 
Henry  Clarke,  as  such  trustee,  had  leased 
the  said  lot  to  Baratta  and  Riviera ;  and 
throughout  sa«d  litigation  the  said  Clark es 
asserted  and  relied  on  the  title  of  their  an- 
cestor, Henry  Clarke,  trustee  as  aforesaid ; 
and  finally  succeeded  in  making  it  good, 
and  defeating  the  claim  of  said  plaintiffs. 
They  say  that  the  said  Henry  Clarke,  in 
his  lifetime,  never  rendered  any   ac- 

546  count  of  the  rents  and  profits  of  *said 
property,  and  pending  the  said  litiga- 
tion they  were  collected  and  received  by 
Thomas  W.  Dosweil,  as  receiver  of  the 
court,  and  are  now  in  his  hands.  They  in- 
sist that  whatever  part  of  the  debts  secured 
by  the  deed  of  trust  remain  unpaid  should 
be  paid  out  of  these  rents ;  and  the  balance 
of  these  rents,  and  the  lot,  after  satisfying 
the  lien, belong  to  the  heirs  of  Caleb  I^ownes. 
The  plaintiffs  are  not  informed  what 
interest  the  heirs  of  Henry  Clarke  claim  in 
said  rents  and  profits;  but  suppose  they 
were  made  defendants  merely  to  defend  the 
true  claimants  of  the  property  against  the 
plaintiffs  in  the  said  actions,  as  their  an- 
cestor, Henry  Clarke,  entered  upon  and  held 
the  same  merely  in  trust  for  the  heirs  of 
Caleb  Lownes.  They  pray  that  Dosweil 
may  be  restrained  from  paying  over  the 
rents   to  the   heirs  of   Henry   Clarke ;  that 
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the  trusts  of  the  deed  may  be  properly  set- 
tled ;  and  when  the  same  are  satisfied,  any 
balance  of  said  rents  and  said  lot  may  be 
decreed  to  them ;  and  for  g-eneral  relief. 

John  Clarke  and  the  other  heirs  of  Henry 
Clarke  answered  the  bill.  They  say  it  is 
not  true  that  they  claimed  and  recovered 
the  property  in  the  bill  mentioned,  as  the 
heirs  of  Henr3'  Clarke,  as  a  trustee  for  the 
benefit  of  the  creditors  of  Caleb  I^ownes. 
Henry  Clarke,  and  these  defendants  claim- 
ing under  him,  have  held  the  property  for 
twenty-eight  years,  claiming  it  as  their 
own ;  and  they  insist  their  title  is  valid  and 
perfect  against  all  the  world.  They  deny 
that  the  record,  in  the  cases  of  Mitchell  v. 
Baratta  and  Riviera,  except  the  judgments, 
are  competent  evidence  in  this  cause  against 
them,  because  neither  the  plaintiff  nor  any 
of  the  heirs  of  Caleb  Lownes,  were  parties 
in  the  causes.  But  if  the  records  were  evi- 
dence they  were  conclusive  against  the 
plaintiffs.  That  Henry  Clarke  did  not  claim 
or  hold  the  property  as  trustee  under  the 
deed  of  Caleb  Lownea,  as  was  apparent 
from  the  fact  that  he  leased  the  property  in 
his  own  name  to  Baratta  and 
547  ♦Riviera.  They  insisted  further, 
that  the  plaintiffs  were  barred  by  the 
statute  of  limitations,  as  are  all  the  debts 
secured  by  the  deed  of  Caleb  I^ownes.  And 
they  rely  upon  the  lapse  of  time  and  the 
laches  of  the  heirs  of  Caleb  Lownes,  in  not 
bringing  this  suit  until  all  the  parties  to 
the  original  transaction  were  dead. 

The  lot  in  controversy  in  this  case  lay  in 
the  valley  of  Shockoe  creek,  a  stream  which 
had  several  times  changed  its  bed.  The 
Ivownes  claimed  it  as  having  been  origi- 
nally on  the  west  of  the  creek ;  the  Adams 
claimed  it  as  having  been  on  the  east  of  the 
creek.  In  1815  James  Lownes,  the  father 
of  Caleb  Lownes,  who  owned  the  land  on 
the  west  of  the  creek,  conveyed  it  to  Caleb 
and  Wm.  Lownes,  and  in  1817  William  con- 
veyed it  to  Caleb.  In  1819  Caleb  Lownes 
conveyed  it  to  Burton  and  Henry  Clarke, 
in  trust  to  secure  debts  due  to  John  Clarke, 
the  father  of  Henry  Clarke,  and  Savage. 
Several  of  the  debts  due  to  Savage  were 
upon  executions  against  Caleb  Lownes, 
then  in  the  hands  of  the  officer.  John 
Clarke  died  in  1829,  and  by  his  will  gave 
the  residue  of  his  estate  to  his  six  children, 
of  whom  Henry  Clarke  was  one ;  and  he 
appointed  his  sons  Henry  and  William  John 
Clarke  his  executors ;  both  of  whom  quali- 
fied as  such. 

In  1819,  John  Adams  conveyed  this  lot, 
with  other  property,  to  Thomas  Taylor 
and  Charles  J.  McMurdo,  in  trust  to 
secure  debts  due  to  the  Bank  of  Vir- 
ginia. In  1839,  McMurdo  sold  under  this 
deed,  and  the  Bank  becoming  the  pur- 
chaser, he  conveyed  the  property  to  the 
bank.  On  the  night  after  this  sale,  Henry 
Clarke  took  possession  of  this  lot,  and  en- 
closed it  with  a  fence;  and  he  and  those 
claiming  under  him  have  held  it  since  that 
time.  On  the  14th  of  January,  1852,  Henry 
Clarke  leased  the  property  to  Riviera  for 
eight  years,  upon  a  rent  of  $300  per  annum. 


payable   quarterly.     This   deed    is   in    the 
name  of  Henry  Clarke   individually, 

548  *without    any  reference  to  the  trust. 
Baratta  leased  a  part  of  the   property 

from  Riviera. 

In  October,  1854,  Mitchell  and  Williams, 
claiming  under  the  Adams'  title,  brought 
ejectments  in  the  Circuit  court  of  the  city 
of  Richmond,  against  Baratta  and  Riviera, 
to  recover  the  property.  In  1855,  Henry 
Clarke  having  died  since  his  lease  to  Ri- 
viera, his  sonJ  ohn  Clarke,  and  his  other 
children,  who  were  minors,  made  them- 
selves parties  defendants  in  these  suits,  and 
after  a  contest  which  lasted  in  the  Circuit 
court  until  January,  1861,  and  in  this  court 
until  April,  1867,  there  was  a  judgment  for 
the  defendants. 

On  the  5th  of  March,  1869,  this  cause  came 
on  to  be  heard,  when  the  court  dismissed 
the  bill  with  costs.  And  thereupon  the 
plaintiffs  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

R.  T.  Daniel,    Steger  &  Sands,    for  the 
appellants. 
Lyons,  for  the  appellees. 

JOYNES,  J.  The  first  point  insisted 
on  for  the  appellants  is,  that  the  appellees 
succeeded  in  defeating  the  ejectment  of 
Mitchell  &  al.  v.  Baratta  &  al.,  to  recover 
the  land  now  in  controversy,  upon  the  title 
and  possession  of  their  ancestor,  Henry 
Clarke,  as  trustee  under  the  deed  of  trust 
executed  by  Caleb  Lownes  to  secure  the 
payment  of  certain  debts,  and  dated  June 
10th,  1819 ;  and  that  the  appellees  are  thereby 
estopped  to  maintain,  in  this  action,  that 
the  title  and  possession  were  those  of  Henry 
Clarke  individually,  and  not  as  trustee. 
To  establish  the  fact  that  the  ejectment  was 
defended  on  the  title  and  possession  of 
Henry  Clarke  as  trustee,  reference  is  made 
to  certain  expressions  in  the  opinion  of  the 
president  of  this  court  when  that  case  was 
before  it.  17  Gratt.  445.  But  the  judgment 
in  that  case  was  not  admissible  in  this,  as 
evidence  of  facts  established  in  that 

549  case,  because  the  parties  in  that  *case 
were  not  the  same   as  parties  in  this. 

So,  the  opinion  of  the  court  in  that  case 
could  not  be  referred  to  in  this  to  establish 
any  fact  adjudged  or  alleged  in  it.  Besides, 
it  was  not  a  question,  in  that  case,  whether 
the  Clarkes  relied  upon  the  possession  of 
Henry  Clarke,  individually,  or  upon  his 
possession  as  trustee.  It  was  enough,  for 
the  purpose  of  defeating  that  action,  to 
show  that  Clarke  held  adversary  possession 
for  a  sufficient  length  of  time  to  defeat  the 
action ;  and  it  was  immaterial  whether  it 
was  his  individual  possession  or  his  posses- 
sion as  trustee. 

The  appellants  further  rely  upon  the  evi- 
dence filed  in  the  case  of  Mitchell  v.  Ba- 
ratta, to  show  that  the  Clarkes  defended 
that  action  upon  the  title  and  possession  of 
Henry  Clarke  as  trustee.  This  evidence 
was  admissible  against  the  Clarkes,  in  this 
case,  because  they  were  parties  to  the  eject- 
ment.    1  Green  leaf.  Evidence,  {  553. 
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The  appellees,  in  their  answer,  deny  that 
they  defended  the  ejectment  upon  the  title 
and  possession  of  Henry  Clarke,  as  trustee. 
There  is  no  proof  that  Henry  Clarke  ever  de- 
clared, within  the  period  of  limitation  or  at 
any  other  time,  that  he  held  as  trustee,  and 
not  in  his  own  riji-ht.  His  heirs  deraigned 
their  title  in  the  ejectment  suit,  by  proving 
the  title  of  Caleb  Lowndes;  the  deed  of 
Caleb  Lrowndes,  in  1819,  to  Henry  Clarke 
and  Reuben  Burton  as  trustees,  of  whom 
Clarke  was  the  survivor;  and  they  proved 
the  possession  of  Clarke  by  the  erection  of  a 
fence  around  the  land  in  July,  1839,  and  his 
exclusive  and  notorious  possession  from  that 
time.  It  did  not  appear  that  Clarke  ever 
had  actual  possession  until  he  erected  this 
fence.  That  was  more  than  twenty  years 
after  the  date  of  the  deed  of  trust.  It  does 
not  appear  whether  the  debts  had  ever  been 
paid ;  but  after  the  lapse  of  twenty  years 
the  law  will  presume  that  they  had  been 
paid.  [Cowan  &  Hill  notes  to  Phil. 
Bv.  678-»9,  Sth  ed.]  Besides,  the 
550  *g'reater  part  of  the  debts  provided 
for  by  the  deed  of  trust  were  due  upon 
executions  against  Lowndes,  then  in  the 
hands  of  the   sheriff  of  Henrico.     We   must 

presume    that   these  debts  were  collected, 

and  promptly  collected.     It  was  the  interest 

and  the  duty  of  the  sheriff  to  collect  them. 

The   only  other  debt  provided  for  was  due 

to  John  Clarke,    who,  as  has  been  stated  in 

the    argument,    was  the   father  of  Henry 

Clarke.     John  Clarke  died  early  in  1829,  as 

appears  from    his  will   and  the   probate   of 

it ;  and  made  Henry  Clarke  one  of  his  resid- 
uary legatees  and  devisees,  and  also  one  of 

his  executors.     If  this  debt  was  not  paid  to 

John    Clarke,    in    his  lifetime,  there    is   a 

strong  presumption  that  it  was  paid  to  his 

executors  after  his  death.     It  was  the  duty, 

as   well   as  the   interest  of  the  executors, 

both   of  whom   were  residuary  legatees,  to 

collect  it. 
The  presumption   that  these  debts   were 

all  paid  is  so  strong  that  we  may   assume 

the     fact   to   be   so.     They   were   probably 

paid,  too,    within  a   reasonable   time — in  a 

few  years,    at  least,    after  the  date   of  the 

deed  of  trust. 

There  is  no  direct  evidence  to  show  who 

paid   these   debts.     They  do  not   appear  to 

have  been   paid  by  any  public   sale   of  the 

land  under  the  deed  of  trust.  Caleb  Lown- 
des did  not  pay  them ;  because  he  was  in- 
solvent.    If  they   were   paid   by  any    other 

person   than  Henry  Clarke,  we  should  have 

heard  something  of  his  claim  to  reimburse- 
ment out  of  the  land.    The  most   probable 

supposition    is,    that   they  were    paid     by 

Henry  Clarke,  upon  an  agreement  that  the 

land  should  be   his.     I  do   not  say   that  the 

evidence   proves    this ;    but  I  will  say  that  I  in  this  case,  a  title  in  themselves,  as   heirs 


551  *the  lapse  of  time,  and  the  acquiescence 
of  Lowndes'  heirs.  Prevost  v.  Gratz, 
6  Wheat.  R.  481.  If  the  equity  of  redemp- 
tion had  not  been  extinguished,  why  did 
not  the  appellants,  the  heirs  of  Lowndes, 
set  up  their  claim  until  the  institution  of 
this  suit,  in  1867?  They  must  have  known 
that  the  debts  had  been  paid.  They  must 
have  known,  from  July,  1839,  that  Clarke  had 
taken  possession  by  enclosure.  This  was 
enough  to  excite  enquiry.  If  Clarke  told 
them  that  he  had  taken  possession  as  trustee, 
did  they  not  ask  him  what  was  the  neces- 
sity for  doing  so,  and  why  the  sale  could 
not  be  made  without  furti^er  delay?  Was 
not  their  surprise  increased  when  they  found 
Clarke  making  a  lease  of  the  land,  in  his 
own  name,  for  so  long  a  term  as  eight 
years?  There  could  not  be  a  stronger  indi- 
cation that  he  did  not  hold  the  land  for  the 
benefit  of  the  trust,  than  the  fact  that  he 
leased  it  for  so  long  a  term,  and  appropri- 
ated all  the  rent  to  himself.  When  they 
found  Mitchell  and  Williams  suing  to  re- 
cover the  land  upon  a  title  adverse  to  that 
of  their  ancestor,  Caleb  Lowndes,  why  did 
they  not  assert  their  claim? 

The  presumption,    therefore,   seems  to  be 
irresistible,  that  the  debts,  provided  for  in 
Lowndes*  deed  of  trust,  were  satisfied,  and 
the  equity  of  redemption  extinguished  long 
ago,    and   probably   before  Henry     Clarke 
made    his    enclosure    in    July,    1839.     The 
probability  is,  that  Henry  Clarke  had  satis- 
fied the  debts   and  extinguished  the  equity 
of  redemption,  many  years  before,  and  that 
he  forebore  to  take  possession  until  a  claim 
to  it  was  asserted  by   Macmurdo*s  sale,  in 
July,  1839.     Having  no  deed  from  Lowndes, 
Clarke  found   it   necessary   to   take   actual 
possession,  which  he  did  by  his   enclosure. 
It   must   be   borne   in   mind,    in   dealing 
with  the  evidence  in  this  case,  that  if  Henry 
Clarke  had  been  alive   when  the   ejectment 
was  tried,  he  might  *  have  been  able  to  pro- 
duce evidence  of  which  his  heirs  had 
552      no    ^knowledge,    and    that,    after   so 
great  a  lapse  of  time,  evidence  known 
to  have  existed  may  have  been  lost  by  the 
death  of  witnesses  and  the  loss  or  destruc- 
tion  of  papers.     It  seems  to  me,  therefore, 
to  be  a  hard  inference  to  say  that  the  heirs 
of  Clarke  defended  the  ejectment  upon  his 
title  and  possession  as  trustee. 

But,  if  these  conclusions  are  not  so  well 
sustained  as  they  seem  to  me  to  be,  it  must 
be  conceded  that  they  are  not  destitute  of 
force.  At  any  rate,  it  cannot  be  said  to  be 
certain  that  the  appellees  defended  the 
ejectment  upon  the  title  and  possession  of 
Henry  Clarke,  as  trustee.  Now,  the  prin- 
ciple of  estoppel  invoked  by  the  appellants 
j  to  preclude  the    appellees  from   setting  up, 


this  supposition  will  account  for  the  subse- 
quent conduct  of  Clarke  and  of  Lowndes' 
heirs,  and  is  not  inconsistent  with  any  part 
of  the  evidence. 

It  seems    to  be  clear  from   the   evidence, 


of  Henry  Clarke,  discharged  of  the  trust, 
rests  upon  the  ground  of  fraud.  Philadel- 
phia, Wilmington  &  Bait.  R.  R.  v.  Howard, 
13  How.  U.  8.  R.  308.  It  would  seem  to  be 
very  clear,  upon    principle,    that    this  rule 


that  the  equity  of  redemption  was  extin-  { cannot  be  applied  in  any  case,  in  the  absence 
guished  long  ago,  and  doubtless  before  i  of  clear  proof,  that  the  party  had,  in  the  pre- 
July,    1839.      It    may    be     inferred,    from  ;  vious  case,  made  use  of  a  defence  inconsist- 
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ent  with  that  which  he  proposes  to  use  iti 
the  subsequent  case.  In  a  case  in  which 
the  fact  distinctly  appears,  the  rule  is  emi- 
nently wise  and  just,  because  it  prevents  a 
fraud  upon  the  administration  of  justice. 
But,  when  the  fact  is  to  be  made  out  by  in- 
ference and  conjecture  only,  as  to  the 
character  of  the  first  defence,  and  it  cannot 
be  said  to  be  established  with  certainty,  it 
would  be  a  violation  of  the  plainest  justice 
to  apply  the  rule.  And,  I  apprehend,  that 
the  doctrine  of  estoppel  is  never  applied,  in 
any  of  its  branches,  upon  an  uncertain  and 
speculative  state  of  facts. 

The  appellees  were,  therefore,  at  liberty 
to  set  up,  in  this  case,  a  title  in  Henry 
Clarke  individually,  and  in  themselves  as 
his  heirs,  to  the  land  in  controversy.  And, 
as  we  have  seen,  the  facts  and  circum- 
■  stances  afford   the  strongest  presump- 

553  tion  that  the  debts  provided  *for  in  the 
deed  of  trust   were  all    satisfied,    and 

the  equity  of  redemption  extinguished  long 
ago,  and  probably  long  before  Clarke's  en- 
closure of  the  land,  in  1839.  That  being  so, 
the  possession  of  Clarke  must  have  been 
adverse,  and  there  was  no  necessity  for 
Clarke  to  disclaim  the  trust,  inasmuch  as  it 
no  longer  existed.  Twenty-eight  years 
elapsed  from  the  date  of  Clarke's  enclosure 
before  the  beginning  of  this  suit;  and  the 
lapse  of  time  barred  the  claim  of  the  appel- 
lants. 

But,  even  where  there  is  no  absolute  bar 
from  lapse  of  time,  it  is  a  principle  of 
courts  or  equity  not  to  take  cognizance  of 
an  equitable  claim  after  a  great  lapse  of 
time,  and  when,  from  the  death  of  wit- 
nesses and  the  loss  of  papers,  there  is  dan- 
ger of  doing  injustice,  and  there  can  no 
longer  be  a  safe  determination  of  the  con- 
troversy. In  this  case,  the  appellants  have 
been  guilty  of  great  laches  in  the  assertion 
of  their  claim :  all  the  original  parties  to 
the  transactions  have  long  been  dead,  and 
the  means  of  explaining  those  transactions 
have  been  lost.  On  this  ground,  the  bill  of 
the  appellants  ought  to  have  been  dis- 
missed. Caruthers'  Adm'rs  v.  Trustees  of 
Lexington,  12  Leigh  610;  Smith  &  als.  v. 
Thompson's  Adm'rs  A  als.,  7  Gratt.  112; 
West's' Adm'rs  &  als.  v.  Thornton  &  als.,  7 
Gratt.  177 ;  Doggett  v.  Helm,  17  Gratt.  % ; 
Robertson  A  als.  v.  Read's  Adm'r  A  als.,  17 
Gratt.  544;  Wagner  v.  Baird,  7  How.  U. 
S.  R.  234 ;  Badger  v.  Badger,  2  Wall.  U. 
S.  R.  87. 

It  was  insisted  by  the  counsel  for  the  ap- 
pellants, that  this  being  the  case  of  an 
express  trust,  the  appellees  could  not  take 
advantage,  in  any  form,  of  the  lapse  of 
time  to  protect  themselves  against  the 
claim  of  the  appellants.  But  in  2  Story's 
Equity,  J  1520  a.  is  the  following:  **It  is 
often  suggested  that  the  lapse  of  time  con- 
stitutes no  bar  in  cases  of  trust.  But  this 
proposition  must  be  received  with  its  ap- 
propriate  qualifications.     As  long  as 

554  the   relation   of   trustee   and  *cestuis 
que   trust    is   acknowledged    to   exist 

between  the  parties,  and  the  trust  is  con- 
tinued, lapse  of  time  can   constitute  no  bar 


to  an  account  or  other  proper  relief  for  the 
cestuis  que  trust.  But,  when  this  relation 
is  no  longer  admitted  to  exist,  or  time  and 
long  acquiescence  have  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of 
the  parties,  or  other  circumstances  give  rise 
to  presumptions  unfavorable  to  its  contin- 
uance, in  all  such  cases  a  court  of  equity 
will  refuse  relief,  upon  the  ground  of  kipee 
of  time,  and  its  inability  to  do  complete 
justice.  This  doctrine  will  apply  even  to 
cases  of  express  trust,  and,  a  fortiori,  it  will 
apply  with  increased  strength  to  cases  of 
implied  or  constructive  trusts."  The  cases 
there  cited  fully  sustain  the  text. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  decree,  and  that  it 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  affirmed. 


555  *Town  of  Danville  v.  Sutherlin. 

March  Term,  187t,  Richmond. 

Absent,  JoYNES  and  Amdxbson,*  J's. 

Municipal  Securities— Usury.t— The  council  of  the 
town  of  Danville  has  authority,  under  its  charter, 
to  contract  loans  and  issue  certificates  of  debt.  In 
1808,  the  council  sold  the  bonds  of  the  city,  to  be 
issued,  at  pnblic  auction  for  Confederate  money, 
and  for  a  bond  of  16,000,  bearing  sIximt  eenL  inter- 
est, and  payable  at  the  end  of  twenty  years,  the 
purchaser  fave  $11,060:  Confederate  currency 
beinff  at  the  time  as  ten  for  one  of  gold.  This  is 
usury. 

This  was  an  action  of  assumpsit,  in  the 
Circuit  court  of  Pittsylvania,  brought  in 
February,  1867,  by  William  T.  Sutherlin 
against  the  town  of  Danville,  to  recover 
three  years'  interest  upon  a  certificate  of 
debt  of  said  town  for  five  thousand  dollars, 
bearing  date  the  1st  of  September,  1863, 
and  payable  in  twenty  years  from  its  date, 
with  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually.  The  de- 
fendant pleaded  non-assumpsit,  and  usury; 
upon  which  pleas  issues  were  joined. 

On  the  trial  the  jury  found  a  special  ver- 
dict, from  which  it  appeared  that,  on  the 
10th  of  August,  1863,  the  council  of  the 
town  of  Danville  adopted  a  resolution  that 
the  president  of  the  council  be  authorized 
to  sell  bonds  of  the  corporation,  in  sums 
of  $500  and  $1,000  each,  to  the  amount 

556  of  $30,000,  as   follows:  ten  ^thousand 
payable     each    in    ten,     fifteen    and 

twenty  years,  interest  payable  at  six  per 
centum,  semi-annually,  on  the  1st  of  Jan- 
uary and  1st  of  July  of  each  year;  to  be 
sold  at  public  auction  or  private  sale. 

*JirDOE  Anderson  was  interested  In  the  question 
involved  in  this  case,  and  therefore  declined  to  sit 
in  it. 

tSee  principal  case  cited  in  Atwood  y.  Shenandoah 
V.  R.  R.  Co..  85  Va.  998,  9  S.  E.  Rep.  748. 

See  generally,  monographic  note  on  "Municipal 
Corporations"  appended  to  Danville  v.  Pace,  25 
Gratt.  1;  monographic  not4  on  "Usury*'  appended 
to  Coffman  v.  Miller.  26  Oratt  608. 
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In  pursuance  of  this  resolution,  John  W. 
Holland,  president  of  the  council,  advertised 
in  the  Danville  Register  a  sale  to  be  made 
on  the  26th  of  August,  in  the  town  of  Dan- 
ville, at  the  auction  store  of  Neal  &,  Sword, 
of  corporation  bonds  of  the  town  of  Dan- 
ville, to  the  amount  of  $30,000,  payable  with 
six  per  centum,  semi-annually,  in  ten  and 
twenty  years.  And  in  pursuance  of  this 
notice,  Holland  proceeded  to  sell  at  auction 
the  said  bonds,  when  William  T.  Sutherlin 
purchased  a  bond  of  $5,000,  payable  at 
twenty  years,  at  the  price  of  $11,050,  which 
he  paid  at  the  time  of  the  sale  in  Confeder- 
ate currency ;  that  being  the  only  currency 
then  in  use  in  the  State,  and  being  at  a 
discount  of  ten  in  such  currency  for  one  dol- 
lar in  gold.  The  certificates  were  not  then 
prepar^,  but  they  were  prepared  soon  af- 
ter, and  a  certificate  for  $5,000,  pa3'able  to 
Sutherlin  at  the  end  of  twenty  years,  with 
interest,  as  directed  by  the  resolution,  was 
delivered  to  him.  On  the  face  of  the  cer- 
tificate it  is  said  to  be  according  to  the 
provisions  of  an  ordinance  passed  by  the 
council  of  the  said  town  of  Danville,  in 
pursuance  of  an  act  of  the  General  As- 
sembly passed  the  7th  day  of  March,  1862. 

The  act  of  March  7,  1862,  to  amend  the 
charter  of  the  town  of  Danville,  {  22,  pro- 
vides that  the  * 'council  may  contract  loans 
and  issue  certificates  of  debt,  and  provide  a 
sinking  fund  for  the  payment  of  the  same ; 
but  no  loan  contracted  shall  be  irredeema- 
ble for  a  longer  period  than  thirty-four 
years ;  nor  shall  the  outstanding  debt  of 
said  corporation  at  any  one  time  exceed  the 
sum  of  seventy-five  thousand  dollars." 
And  the  same  power  existed  under  the 
charter  of  1854. 

Upon  this  special  verdict,  the  Cir- 
557  cuit  court  rendered  *a  judgment  for 
the  plaintiff  for  nine  hundred  dollars, 
with  interest  thereon  from  the  12th  day  of 
August,  1867,  till  paid,  and  his  costs.  And 
thereupon  the  town  of  Danville  took  the 
case  to  the  District  court  of  appeals  at 
I^ynchburg,  where  the  judgment  was  af- 
firmed ;  and  there  was  then  an  application 
to  this  court  for  a  supersedeas,  which  was 
awarded. 

Ould  &  Carrington  for  the  appellant. 

I.  The  town  of  Danville  had  no  authority, 
under  its  charter, either  to  pass  the  resolution 
of  the  10th  of  August,  1863,  or  to  issue  the 
bonds  named  therein.  It  had  no  right  either 
**to  contract  loans  or  cause  to  be  issued 
certificates  of  debt  or  bonds,'*  for  the  pur- 
poses mentioned  in  said  resolution.  The 
bonds  being  issued  without  authority,  and 
certifying  in  their  endorsement  the  illegal 
ordinance  under  which  they  were  issued,  are 
null  and  void.  Zabriskie  v.  Cleveland, 
Columbus  and  Cincinnati  Railroad  Co.,  23 
How.  U.  S.  R.  398;  2  Kent's  Com.  290,  299; 
Niagara  County  Bank  v.  Baker,  15  Ohio 
St.  R.  68;  Clark  v.  City  of  Des  Moines,  19 
Iowa  R.  199 ;  Hodges  v.  City  of  Buffalo,  2 
Denio  R.  110;  McCullough  v.  Moss,  5Denio 
R.  567 ;  Halstead  v.  Mayor  of  New  York,  3 
Comst.  R.  430;  Tallmage  v.  Pell,  3  Seld.  R. 


328 ;  Rogers  v.  Burlington,  3  Wall.  U.  S.  R. 
654 ;  Mr.  Justice  Miller  in  Meyer  v.  City  of 
Muscatine,  1  Wall.  U.  S.  R.  384,  395. 

II.  The  authority  *'to  contract  loans  and 
issue  certificates  of  debt  or  bonds, ' '  does 
not  confer  the  right  to  sell  the  certificates 
or  bonds.  Grould  v.  Town  of  Sterling,  23 
New  York  R.  456,  460. 

III.  Even  if  the  transactions  set  forth  in 
the  record  were  those  of  purchase  and  sale, 
being  speculative  in  their  character,  they 
were  ultra  vires.  The  city  had  no  right, 
under  its  charter,  to  traffic  in  depreciated 
securities,  and  especially  in  the  promissory 
notes  of  its  citizens.  The  power  to  con- 
tract loans,    or  to  issue    certificates 

558  *of  debt  or  bonds,  does  not  include 
the  authority  to  purchase  a  depreci- 
ated circulating  medium,  or  promissory 
notes  to  be  paid  in  depreciated  currency. 
See  Tallmage  v.  Pell,  3  Seld.  R.  325,  and 
the  authorities  cited  on  first  point. 

IV.  The  transactions  set  forth  in  the 
record  are  usurious. 

1.  It  is  admitted  that  a  bona  fide  sale  or 
purchase  of  notes  or  stocks  of  third  parties 
for  more  than  their  market  value,  not  ex- 
ceeding par,  is  not  usurious,  though  the 
strong  presumption  in  any  such  cases, 
where  the  parties  know  that  more  than  the 
market  value  is  paid,  is  that  the  transaction 
is  not  in  fact  a  sale,  but  a  loan.  The  bur- 
then of  proof  in  such  case  is  on  the  vendor, 
to  rebut  the  presumption  of  a  loan  by  the 
facts.  Where  the  transaction  is  found  in 
contemplation  of  law,  or  in  fact,  to  be  a 
loan,  whatever  it  may  be  called,  the  mere 
fact  that  more  than  their  market  value  is 
given  or  agreed  to  be  given,  makes  the 
transaction  usurious.  In  all  cases  of  loan, 
whether  so-called  or  not,  the  taking  of  more 
than  lawful  rates  on  value  is  usurious. 
Mumford  v.  Amer.  Life  Ins.  Co.,  4  Comst. 
R.  463,  474,  476. 

2.  Some  transactions  are  necessarily  loans, 
whatever  they  may  be  called.  Thus  a  party 
cannot  sell  his  own  obligation,  nor  can  any 
person  purchase  it  from  him.  The  first  is 
a  borrower  of  the  value  which  he  receives, 
and  the  latter  is  a  lender  or  investor  of  that 
value.  If  more  than  legal  rates  on  value 
be  taken,  the  transaction  is  usurious,  how 
much  soever  both  parties  may  insist  it  is  a 
sale  and  purchase.  The  nature  of  the 
transaction  is  not  changed  by  calling  it 
^*an  exchange  of  securities"  or  an  *  ^ex- 
change of  credits,"  or  a  ^*sale  of  a  com- 
modity," as  the  appellees  have  done  in 
these  cases. 

So,  there  cannot  be  such  a  thing  as  a  sale 

or   purchase   on    credit,    even    of  stocks  or 

other  securities,    including  the    obligations 

of  third  parties,  for  more  than  their  market 

value,   and  exceeding  par;  no  matter 

1 559      what  may  *be    the    form    of   such   a 

transaction,  or  the   name  given    to  it 

by  the  parties,  it  is  necessarily  a  loan,  and 

\  usurious.     3  Comst.    R.  358,  368. 

I     3.  If  this  case  is  tested  by  the  rule  which 

I  is   applied    to   stocks,    bonds   and  notes  of 

'  third  parties,    and  those  classes  of  securi- 

I  ties,  the  transaction  must  be  declared  usu- 
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Tious.  But  it  is  submitted,  that  the  true  rule 
which  ought  to  be  applied  to  this  case,  in 
determining  whether  the  transaction  is 
usurious,  is  that  which  governs  money 
itself.  The  usury  laws  control  not  only 
money,  but  its  substitute.  Confederate 
money,  at  the  date  of  these  transactions, 
was  the  universal  currency.  If,  in  point  of 
fact,  there  be  one  rule  for  money  and  another 
for  securities  and  commodities  of  that  char- 
acter, Confederate  notes,  as  to  the  period  of 
the  war,  shoud  be  controlled  by  the  former 
rather  than  the  latter.  When  a  circulating 
medium  in  its  uses  supplies  the  place  of 
gold  and  silver  or  legal  tender,  it  should 
be  governed,  so  far  as  the  question  of  usury 
is  concerned,  by  those  rules  and  principles 
which  apply  to  gold  and  silver  and  legal 
tender,  rather  than  those  which  apply  to 
collateral  securities.  While  Confederate 
notes  may  be  a  commodity,  it  is  also  a  cur- 
rency and  a  substitute  for  money,  and 
should  be  governed  by  the  laws  which  con- 
trol the  use  of  money.  14  New  York  R. 
115,  119;  3  Comst.  R.  358,  359,  361,  362,  363. 

4.  Independently  of  the  fact  that  the 
bonds  were  those  of  the  city  itself,  the 
other  facts  clearly  show  that  there  was  no 
sale  of  Confederate  money  as  a  commodity 
by  the  defendant.  The  subject  of  negotia- 
tion, or  barter,  or  trafific  in  these  cases, 
was  not  the  Confederate  money,  but  the 
bonds  of  the  city.  If  the  Confederate 
money  had  been  the  subject,  the  obliga- 
tions of  the  city  would  have  made  their 
first  appearance  after  t|;ie  conclusion  of 
the  negotiation    or  sale.     Such  is  the   case 

both  at  private  sale  and  at  auction. 
560      If    the     defendant    *had     advertised 

his  surplus  Confederate  notes  for 
sale  at  auction,  and  the  city  had  bid 
for  them  successfully,  and  given  its  obliga- 
tion, there  might  have  been  some  counte- 
nance to  the  theory  of  a  sale  of  Confederate 
money,  though  even  in  that  case,  if  the 
negotiation  had  been  at  a  greater  rate  than 
six  per  cent,  on  the  market  value,  and  so 
known  to  both  parties,  the  transaction 
would  have  been  usurious,  or  at  least  prima 
facie  usurious.  But  such  was  not  the  fact. 
The  bonds  of  the  town  were  made  the  sub- 
jects of  the  pretended  sale,  and  the  Confed- 
erate currency  made  to  perform  the  function 
of  money,  in  measuring  their  value. 

5.  These  transactions  were  loans.  There 
was  an  application  by  the  town  for  a  loan, 
under  the  form  of  an  auction  sale  of  its 
bonds,  a  negotiation  between  the  town  and 
the  appellee  in  relation  to  a  loan,  and  an 
actual  loan  to  the  town.  Schermerhorn  v. 
Talman,  14  New  York  R.  93,  115;  Dry  Dock 
Bank  v.  Amer.  Life  Ins.  Co.,  3  Comst.  R. 
344 ;  Ord.  23,  69,  77 ;  Lowe  v.  Waller,  Doug- 
las R.  736;  Warfield's  Adm'rs  v.  Boswell,  2 
Dana  R.  224. 

6.  The  authority  of  the  charter  extends 
only  to  the  funding  of  an  old  debt  or  the 
making  of  a  new  one.  The  first  is  done  by 
an  ^4ssue  of  certificates  or  bonds,"  the  lat- 
ter by  ^^contracting  a  loan."  It  is  true 
that  certificates  or  bonds  may  be  given  in 
both   cases,    but    if   the   certificate   is   not 


given  for  a  debt  already  contracted,  it  must 
be  in  pursuance  of  a  contract  of  loan. 
These  bonds  not  having  been  given  for  a 
debt  already  contracted,  must  have  been 
in  consideration  of  a  loan.  It  was  not  a 
case  of  funding,  but  of  borrowing. 

7.  There  was  no  sale  of  the  bond  or  cer- 
tificate to  the  appellee,  nor  could  there  have 
been,  as  they  could  not  be  the  subjects  of 
sale.  Nichols  v.  Fearson,  7  Peters  U.  S. 
R.  103;  Schermerhorn  v.  Talman,  14  New 
York  R.  117 ;  Whitworth  v.  Adams,  5  Rand. 
333. 

8.  If  not  a  loan,  it  was  at  least  a 

561  case  where,  upon  a  ^negotiation  for 
a  loan,  there  was  a  sale  of  a  com- 
modity, wherein  a  loan  was  made  depend- 
ent on  a  sale,  and  the  sale  made  at  a  price 
above  market  value.  Such  a  transaction  is 
usurious  within  the  rule  laid  down  by 
Judge  Carr  in  Bank  of  the  Valley  v.  Strib- 
ling,  7  L/eigh  59.  Where  the  commodity  ia 
a  circulating  medium,  the  case  is  much 
stronger.  Byles  on  Bills,  467;  Gibson  v. 
Fristoe,  1  Call  62;  Skipwith  v.  Gibson,  4 
Hen.  &  Mun.  490;  Bank  of  Washington  v. 
Arthur,  3  Gratt.  173 ;  Smith  v.  Nicholas,  8 
Leigh  330;  White  v.  Wright,  3  Bam.  & 
Cress.  R.  273. 

9.  If  the  bonds  of  the  town  could  have 
been  the  subjects  of  sale,  and  there  was  a 
sale  of  them,  yet,  as  they  were  made  for  the 
purpose  of  being  sold,  and  as  that  fact  was 
Icnown  to  the  appellee  and  expressed  in  the 
endorsement,  the  transaction  was  usurious 
if  the  bonds  were  sold  at  a  greater  discount 
than  six  per  cent.  Taylor  v.  Bruce,  Gilmer 
42;  Whitworth  v.  Adams,  5  Rand.  333; 
Brummel  &  Co.  v.  Enders,  Ac,  18  Gratt. 
873 ;  State  Bank  North  Car.  v.  Cowan,  8 
Leigh  238. 

10.  Where  an  obligation  is  given  for  the 
transfer  of  depreciated  currency,  other  than 
the  promises  of  the  party  making  the  trans- 
fer, at  a  greater  discount  than  six  per  cent, 
on  the  maket  value  at  the  time  of  the  nego- 
tiation, the  market  value  being  known  to 
both  parties,  the  transaction  will  be  deemed 
a  usurious  loan,  even  though  it  may  take 
the  form  of  a  sale ;  more  especially  is  this 
the  case  where  the  depreciated  currency  is 
the  exclusive  circulating  medium.  Bondn- 
rant  v.  Commercial  Bank  Natchez,  8  Smedes 
&  Marsh.  R.  533 ;  Cook  v.  Bank  of  Lexing- 
tion,  Id.  544 ;  Archer  v.  Putnam,  12  Id.  286 ; 
Walker  v.  Meek,  Id.  495 ;  Maury  v.  Iiigra- 
ham,  28  Miss.  R.  171 ;  Harrison  v.  Bank  of 
Kentucky,  2  J.  J.  Marshall  R.  140 ;  War- 
field's  adm'rs  v.  Boswell,  2  Dana  R.  224; 
Moore*s  ex'r  v.  Vance,  3  Dana  R.  361;  Col- 
lins'v.  Secreh,  7  Monr.  R.  336;  Swanson  v. 

White,  5  Humph.  R,   373 ;  1    Yerg.  R. 

562  243 ;  Weatherhead  v.  Boyers,  *7  Yerg. 
R.  545;  State   Bank   of  Elizabeth  v. 

Ayers,  2  Halstead  R.  130;  Bank  of  State  of 
North  Car.  v.  Ford,  5  Ired.  R.  692;  Cleve- 
land V.  Loder,  7  Paige  R.  557 ;  Broswell  v. 
Clarksons,  1  J.  J.  Marsh.  47;  Pratt  v. 
Adams,  7  Paige  R.  615,  637;  Eggleson 
V.  Shotwell,  1  Johns.  Ch.  R.  536;  Gaither 
V.  Farm.  &.  Mech.  Bank  Georgetown,  1 
Peters  U.   S.  R.  37;  Bank  of  United  SUtes 
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V.  Owens,  2  Id.  527;  Doe  v.  Barnard,  1 
Bsp.  R.  11 ;  3  Paraons  on  Contracts,  108, 
lid,  notes  a  and  f. 

11.  The  contract  between  the  town  and 
the  appellee  was  not  that  of  risk  or  hazard, 
as  no  contract  can  be  where  there  is  an  ob- 
ligation to  pay  money  at  all  events.  Risk 
and  hazard  can  only  be  applied  to  a  con- 
tract where  there^is  an  inherent  dbntin- 
g'ency  as  to  payment  in  any  event,  or  where 
the  obligation  is  to  repay  in  something 
else  than  money.  But  it  is  submitted  that 
if  the  contract  is  relieved  of  the  taint  of 
usury  on  the  ground  of  its  inherent  risk 
and  hazard,  then  it  is  thus  shown  to  be 
void  for  want  of  authority  to  make  it. 
Steptoe's  adm'rs  v.  Harvey's  ex'ors,  7  Leigh 
501 ;  State  Bank  of  North  Car.  v.  Cowan,  8 
I^igh  238 ;  Smith  v.  Nicholas,  8  Leigh  330 ; 
Bank  of  United  States  v.  Owens,  2  Peters 
U.  S.  R.  527;  Parker  v.  Ramsbottom,  3 
Barn.  &  Cres.  R.  257 ;  3  Parsons  on  Con- 
tracts, 137. 

12.  The  statute  of  usury  applies  not  only 
to  the  **loan  of  money,"  but  to  the  loan  of 
any  '*other  thing."  Under  the  statute 
there  may  be  a  direct  loan  of  a  thing,  or 
the  loan  of  a  thing  under  the  form  of  a  sale, 
without  usury,  provided  not  more  than  six 
per  cent,  upon  the  value  of  the  thing  be 
taken.  But  if  th^re  be  a  direct  loan  of  a 
thing,  or  the  loan  of  a  thing  under  the  form 
of  a  sale,  and  more  than  six  per  cent,  on  the 
value  of  the  thing  be  taken,  it  is  usury. 
The  usury,  therefore,  in  the  case  of  a  loan 
of  a  thing  does  not  depend  upon  the  fact 
that  the  parties  resorted  to  the  artifice  of 
a  sale,  but  upon  the  excessive  charge  upon 
value. 

13.  The  Virginia  decisions  bearing 
563  upon  the  facts  of  *this  case,  to  wit : 
Gibson  v.  Fristoe,  1  Call  62;  Skip- 
with  V.  Gibson,  4  Hen.  &  Mun.  490;  West 
V.  Belches,  5  Munf.  187;  Greenhow's  adm'x 
V.  Harris,  6  Munf.  574;  Stribling  v.  Bank 
of  the  Valley,  5  Rand.  132;  Steptoe's  adm'rs 
V.  Harvey's  ex'rs,  7  Leigh  501 ;  State  Bank 
of  North  Car.  v.  Cowan,  8  Leigh  238; 
Whitworth  v.  Adams,  5  Rand.  333 ;  Bank  of 
Washington  v.  Arthur,  3  Gratt.  173 ;  Brock- 
enbrough's  ex'rs  v.  Spindle,  17  Gratt.  21 ; 
Brummel  &  Co.  v.  Enders,  &c.,  18  Gratt. 
873;  Boulware  V.  Newton,  18  Gratt.  708;  are 
not  only  consistent  with  the  foregoing  prop- 
ositions, but  sustain  the  following  doc- 
trines, to  wit : 

1.  Where  A  makes  an  application  to  B  for 
a  loan,  which  is  not  bona  fide  declined,  but 
a  negotiation  ensues  between  them  in  rela- 
tion thereto,  the  result  of  which  is  an  .  ac- 
cepted oifer  to  transfer  a  commodity  at  a 
price  exceeding  its  market  value,  which  is 
to  be  paid  at  all  events,  and  in  money  at  a 
future  day,  with  six  per  cent,  interest  from 
date,  the  transaction  is  usurious. 

2.  Where  a  public  proposal  is  made  for  a 
loan  by  A,  and  without  further  negotia- 
tion in  relation  thereto,  B,  in  response  to 
such  proposal,  offers  to  deliver  a  commodity 
at  a  price  well  known  to  both  parties  to  be 
in  excess  of  its  market  value,  and  which 
is  to  be  paid  at  all  events  in  money  at  a 


future  day,  with  six  per  cent,  interest, 
semi-annually  from  date,  and  such  offer  is 
accepted  by  A,  the  transaction  is  usurious. 

3.  Where  an  obligation  of  A  to  pay  money 
at  all  events,  with  six  per  cent,  interest 
from  date,  then  in  his  possession  or  there- 
after to  be  made  by  him,  is  made  the  sub- 
ject of  negotiation  between  A  and  B,  and 
the  result  of  that  negotiation  is  a  transfer 
of  such  obligation  to  B  for  a  considera- 
tion, whether  that  consideration  be  money 
or  a  commodity,  such  a  transaction  is  a 
loan,  and  not  a  sale  of  the  consideration  by 
B  to  A ;  and  when  in  such  a  rase  the  mar- 
ket value  of  the   consideration,    if   it  be  a 

commodity,  at  the   time   and  place  of 

564  the  ^negotiation,  is  less  than  the  face 
of  the  obligation,  the  transaction   is 

usurious. 

4.  Where  A,  with  a  view  of  raising  an 
amount  of  notes,  which,  though  greatly 
depreciated,  constituted  the  only  circulation 
in  use  at  the  time  and  place,  and  with 
which  he  proposed  to  make  purchases  of 
real  estate,  makes  a  contract  with  B  (who 
is  cognizant  of  such  contemplated  purchase 
by  means  of  the  notes  so  to  be  raised),  by 
which  B  agrees  to  furnish  a  certain  amount 
of  such  circulation,  and  A  agrees,  in  con- 
sideration thereof,  to  give  his  obligation, 
payable  in  money  at  all  events,  at  a  future 
day,  with  six  per  cent,  interest  from  date, 
for  a  sum  largely  in  excess  of  the  market 
value  of  the  said  notes  at  the  time  of  said 
contract,  such  a  transaction  is  usurious. 

By  *' market  value"  in  each  of  these  prop- 
ositions, we  mean  value  in  the  community, 
according  to  a  money  or  other  legal  tender 
standard. 

If  either  one  of  these  propositions  is  sus- 
tained, the  case  is  with  the  appellant. 

14.  Both  at  law  and  in  commercial  circles, 
persons  who  invest  in  bonds  or  securities 
of  this  description  are  regarded  as  lenders, 
and  the  other  parties  as  borrowers.  The 
corporation  which  puts  such  securities  upon 
the  market,  according  to  universal  accepta- 
tion, negotiatrs  a  loan  when  they  are  taken. 
Bissell  V.  City  of  Jeffersonville,  14  How.  U. 
S.  R.  287,  290;  Rogers  v.  Burlington,  3 
Wall.  U.  S.  R.  654;  Middleton  v.  Comm'rs 
Alleghany  Co.,  37  Penn.  R.  237;  Mitchell 
V.  Burlington,  4  Wall.  U.  S.  R.  270;  Larned 
V.  Burlington,  4  Wall.  U.  S.  R.  275;  Par- 
son's Laws  of  Business  for  Business  Men, 
228. 

Read  &  Bouldin,  with  whom  was  Mar- 
shall, submitted  a  printed  argument  for  the 
appellee. 

Is  the  transaction  in  this  case  usury  on 
its  face — usury  direct? 

565  ♦In  Bank  U.  S.  v.  Waggener,  9   Pe- 
ters U.  S.  R.   378,  Justice  Story  says, 

**If  the  contract,  on  its  face,  stipulate  for 
it  (usury), there  is  no  further  enquiry ;  other- 
wise it  must  be  shewn  that  there  was.  some 
agreement  or  shift  dehors  the  written  con- 
tract to  cover  usury." 

Unless  a  Confederate  treasury  note  is  dif- 
ferent from  bank  stock,  unless  State  stock 
is  a  commodity,  and  the  notes  of  the  Con- 
federate States  is  money,    and  not  a   com- 
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modity,  there  cannot,  we  humbly  submit, 
be  a  shadow  of  doubt,  under  the  ruling's  of 
the  courts  of  this  State  and  the  Supreme 
court  of  the  United  States,  that  the  mere 
exchange  of  the  notes  of  the  town  for  the 
Confederate  treasury  notes;  or  a  sale  be 
either  for  the  other  (for  it  is  immaterial 
what  name  is  given  to  the  transaction)  is 
not  usury  per  se.  And  the  reason  of  these 
decisions  is,  as  wc  conceive,  money  is  not 
actually  loaned  by  such  a  transaction,  it 
being  a  note  given  for  a  commodity,  and  to 
constitute  usury  it  must  be  shown  further 
that  it  was  substantially  a  loan  of  money, 
under  the  pretext  of  a  sale  or  exchange. 
But  be  the  reason  of  these  rulings  what  it 
may,  the  courts  referred  to  have  certainly 
arrived  at  the  conclusion  as  thoroughly  res 
adjudicata,  that  the  sale  of  stock  or  any^ 
other  commodity,  at  whatever  price,  is  not 
usury  per  se,  and  that  individuals  may  give 
their  bonds  payable  at  a  future  day,  for  de- 
preciated stocks  for  their  face  value. 

Carr,  J.,  in  Selby  v.  Morgan,  3  Leig'h 
625,  says,  *^We  have  decided  cfften,  that  the 
sale  of  stock,  or  any  other  property,  at 
whatever  price,  does  not,  of  itself,  consti- 
tute usury ;  and  further,  on  the  same  page, 
he  adds,  in  Stribling  v.  Bank  of  the  Valley, 
5  Rand.  132,  we  decided  that  the  sale  of 
stock  at  twenty  per  cent,  above  the  market 
price,  was  usury,  because  (solely  because) 
there  was  indissolubly  linked  to  that  sale 
a  loan  of  money  by  the  seller  to  the  buyer. " 
In  Brockenbrough's  ex'ors  v.  Spln- 
566  die's  adm's,  17  Gratt.  *21,  the  case  of 
Selby  V.  Morgan  was  especially  re- 
ferred to  by  Moncure,P. ,  as  settling  the  prin- 
ciples, as  announced  above  by  a  unanimous 
court.  The  same  judge,  in  the  same  case, 
on  p.  33,  says,  **That  State  bonds  may 
lawfully  be  sold,  on  a  credit,  at  par,  in 
the  market,  is  admitted,  and  cannot  be 
denied.  Nothing  is  better  settled,  ixi  Vir- 
ginia and  elsewhere,  than  that  stock,  bonds 
and  notes  may  be  sold,  like  any  other  prop- 
erty, at  any  price  not  above  par,  which  may 
be  agreed  upon  between  the  parties;"  on  p. 
34,  Ibid,  he  adds,  '^there  is  nothing  unrea- 
sonable or  unfair,  in  appearance,  at  least, 
in  a  sale  or  exchange  of  these  bonds  for  the 
bond  of  an  individual,  of  like  amount,  pay- 
able three  years  after  date ;  it  may  well  be 
supposed  that  the  market  value  of  the 
former  was  at  least  equal  to  that  of  the 
latter. ' ' 

It  will  scarcely  be  urged  that  Ck>n federate 
treasury  notes  are  not  commodities,  and 
ought  to  be  put  on  a  different  footing  from 
stocks  and  other  commodities,  because  they 
had  a  circulation  as  money.  Is  it  less  a 
commodity  because  used  as  a  circulating 
medium?  Surely  not  I  Their  circulation 
cannot  alter  their  intrinsic  character  as  a 
commodity.  They  had  fewer  attributes  of 
money  than  many  other  commodities. 
Certainly  fewer  than  depreciated  bank 
notes,  which  are  adjudged  to  be  commodi- 
ties in  the  Bank  of  U.  S.  v.  Waggener,  9 
Peters  R.  395. 

They  were  constantly  fluctuating  in  value 
— they  were  not  made  a  legal  tender.     They 


rose  and  fell,  with  the  success  and  disaster 
of  the  Confederate  arms.  If  the  revolution 
or  rebellion  had  succeeded,  and  the  govern- 
ment retained  its  faith  and  ability  to  pay, 
they  would  have  been  redeemed,  but  their 
collection  could  not  have  been  coerced  in 
any  legal  forum ;  and  if  the  rebellion  proved 
unsuccessful,  which  has  happened,  these 
notes  would  be  [as  they  are]  worthless. 
They  were  a    commodity    for   specu- 

567  lation,    each    inidivdual   fixing    *his 
own  idea  of  value   upon  them,   which 

was  greatly  influenced  by  his  belief  of  the 
success  or  failure  of  the  war.  The  very 
and  only  object  of  the  usury  law  is  to  pre- 
vent speculation  in  money.  The  law  re- 
gards it  as  the  only  thing  that  never  rises 
in  value — that  it  has  an  immutable  value 
from  the  inception  to  the  due  day  of  every 
contract,  and  having  fixed  its  value  by  law, 
one  cent  above  the  legal  rate  of  interest  at 
any  distant  day,  is  more  than   it  is   worth. 

This  cannot  be  predicated  of  anything* 
else,  and  particularly  of  Confederate  stocks. 
Men  are  not  subjected  to  the  fearful  penal- 
ties of  usury  laws,  for  speculating  in  com- 
modities of  varying  and  uncertain  value, 
unless  they  do  it  to  conceal  a  loan  of  money 
in  disguise. 

Was  the  transaction  then  a  shift  to  evade 
the  statute?  Is  it  a  loan  of  money  in  dis- 
guise? 

In  the  Bank  of  the  United  States  v.  Wag^- 
gener  the  court  decided,  in  the  language  of 
the  Syllabus,  that  ''the  mere  fact  that  the 
note  was  given  for  an  equal  amount  of 
bank  notes,  whose  market  value  depreci- 
ated, does  not  amount  to  usury."  The 
same  decision  was  made  in  Orr  v.  I^acy,  4 
McLean  R.  243. 

It  may  be  well,  before  proceed! ng*  further, 
to  advert  to  an  effort  to  advance  the  argu- 
ment on  the  other  side,  by  denying  that 
there  was  a  sale  of  the  Confederate  notes  to 
the  town.  As  there  was  no  money  that 
passed  in  the  transaction,  we  do  insist  that 
it  is  most  properly  denominated  an  ex- 
change of  the  town  scrip,  or  the  notes  of 
the  town,  for  the  Confederate  notes.  But 
grant  that  there  had  been  no  public  auction 
of  these  certificates  of  debt,  and  the  parties 
met,  and  Sutherlin  gave  Confederate  notes, 
payable  two  years  after  a  ratification  of 
peace,  &c.,  to  the  amount  on  their  face  of 
111, 050  to  the  town,  and  the  town  gave  its 
bond   for  $5,000,    bearing  interest  at 

568  five  per  cent. ,  the  principal  *irredecm- 
able  for  twenty  years.     Is  there   any 

usury  in  this? 

In  Selby  v.  Morgan,  Selby  gave  his  bonds, 
payable  in  two  or  three  years,  and  received 
the  stock  for  them.  In  Brockenbrough's 
ex*ors  V.  Spindle,  Brockenbrough  parted 
with  his  stocks  and  took  Spindle's  bonds 
on  time,  and  the  judges,  in  the  two  last 
cases  mentioned,  and  in  the  case  of  Bank 
of  United  States  v.  Waggener,  speak  of 
these  transactions  indiscriminately  as  a 
sale  or  an  exchange  of  securities.  Judge 
Moncure,  on  p.  34,  speaks  of  ''sale  or  ex- 
change of  the  State  bonds  for  the  bonds  of 
an  individual,"    and  on  p.  35,    "here  State 
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bonds  were  exchanged  for  the  bond  of  an 
individual."  And  in  Bank  of  United 
States  V.  Wagg-ener,  9  Peters 395,  Story,  J., 
said,  **It  was  a  bona  fide  exchange  of  cred- 
its, and  is  not  per  se  illegal,  though  it  may 
be  so  if  it  is  a  mere  shift  or  device  to  cover 
usury,"  p.   401. 

We  will  continue  the  enquiry,  is  it  a  shift 
to  cover  usury?  The  case  seems  entirely 
destitute  of  any  of  those  features  that  have 
been  termed  badges  of  usury.  There  was 
no  disguise  to  cover  a  loan  of  money ;  nei- 
ther party  wanted  money;  no  conversion 
of  the  Confederate  notes  into  money,  as  is 
frequently  done  with  bank  and  other  stocks 
as  soon  as  the  transaction  is  closed  and 
money  is  raised:  (and  even  such  cases  not 
pronounced  usurious).  The  sale  was  made 
at  public  auction,  in  the  open  face  of  day 
— no  previous  negotiation  for  a  loan  of 
money.  The  auctioneer  stated  that  the  sale 
was  to  be  made  for  Confederate  States 
treasury  notes.  The  town  was  not  in  search 
of  money,  and  under  no  urgent  necessity  to 
procure  Confederate  notes.  There  was  no 
advantage  taken  of  its  necessities.  The 
•public  had  a  fair  opportunity  of  bidding, 
and  the  result  of  the  bidding  showed  that  in 
open  market  one  dollar  of  the  certificates  of 
indebtedness  of  the  town,  payable  in  twenty 
years,   was  worth  about  two  dollars  of   the 

notes  of  the  Confederate  States,  pay- 
569      able  two  years  after  *a  favorable  close 

of  the  war.  The  town  wanted  this 
commodity  to  invest  in,  or  exchange  for, 
land;  and  from  what  may  be  judicially 
known  to  the  court,  they  made  a  profitable 
use  of  the  Confederate  bonds,  as  all  did  who 
invested  in  real  estate  during  the  war.  The 
evidence  shows  that  a  portion  of  them  was 
applied  in  liquidation  of  old  debts. 

The  town  received  these  Confederate 
notes,  and  immediately,  according  to  as- 
sumptions on  the  other  side,  committed 
usury  on  their  neighbors,  by  buying  bonds 
for  less  than  their  market  value  in  gold. 
'*If  the  application  be  not  for  a  loan  of 
money,  but  for  an  exchange  of  credits  or 
commodities"  (and  we  might  add,  or  for 
an  exchange  of  credits  for  commodities), 
which  the  parties  bona  fide  estimate  at 
equivalent  values,  it  seems  difficult  to  find 
any  ground  on  which  to  rest  a  legal  objec- 
tion to  the  transaction.  Because  an  article 
is  depreciated  in  the  market,  it  does  not 
follow  that  the  owner  is  not  entitled  to 
demand  or  require  a  higher  price  for  it  be- 
fore he  consents  to  part  with  it."  Story, 
J.,  in  the  case  last  cited,  p.  401.  He  was 
speaking  of  depreciated  bank  notes.  Fur- 
ther, on  p.  402,  he  adds,  **for  many  pur- 
poses they  may  pass  current  at  par,  in 
payment  of  his  own  debts,  or  in  payment  of 
taxes."  Sutherlin  could  use,  at  that  date, 
these  Confederate  notes,  either  in  payment 
of  his  own  debts,  or  in  taxes  due  the  Con- 
federate States.  The  proof  is,  the  town 
applied  some  of  them  in  liquidation  of  its 
own  debts.  Moncure,  J.,  in  Brockenbrough's 
ex*ors  V.  Spindle's  adm'rs,  p.  34,  uses  lan- 
guage as  pointed,  and  to  the  same  purport  as 
the  language  of  Justice  Story.     He  states. 


^^there  was  nothing  unreasonable  or  unfair, 
in  appearance  at  least,  in  a  sale  or  exchange 
of  these  bonds,"  referring  to  State  bonds] 
^^for  the  bonds  of  an  individual,  of  like 
amount,  payable  three  years  after  date.  It 
may  well  be  supposed  that  the  market  value 
of  the  former,  is  at  least  equal  to  that  of 
the      latter."  ,     Sutherlin     certainly 

570  *gave  the  market  value,  for  the  sale 
was  made  in  open  market,  and  the  pub- 
lic valued  the  Confederate  treasury,  as  to  the 
town  notes,  running  twenty  years,  as  about 
two  to  one.  So  that  the  transaction  has 
not  even  the  feature  of  a  sale  of  bank  stock 
above  its  market  value :  as  was  the  case  in 
Selby  V.  Morgan. 

And  we  ask  especial  attention  to  the  fact 
that  the  charge  of  usury  is  built  on  the 
idea,  not  that  the  exchange  of  the  two  se- 
curities, as  to  their  market  value,  was  not 
fair  and  equal,  but  when  the  Confederate 
treasury  notes  were  reduced  to  the  standard 
of  gold  (that  is,  the  market  value  of  the 
Confederate  notes  in  gold),  that  the  gold 
value  would  be  less  than  the  face  value  of 
the  town  notes.  This  is  a  concession  that 
the  Confederate  notes  is  a  commodity, 
whose  value  has  to  be  reduced  to  money. 
How  hazardous  would  it  be  to  sell  or  ex- 
change any  commodity  of  fluctuating  value, 
and  take  for  it  the  bond  of  the  party, 
payable  in  the  future,  if  the  penalty  of 
usury  is  incurred  by  taking  the  bond  for 
more  than  the  gold  value  of  the  commodity 
at  the  precise  date  of  the  transaction  I  And 
we  will  remark,  in  this  connection ;  when- 
ever a  case  of  usury  is  made  out,  under 
cover  of  a  pretended  sale  of  stocks,  as  where 
part  of  the  consideration  is  for  money 
loaned,  and  part  the  sale  of  stocks,  the 
stocks  must  be  sold  or  exchanged  for  less 
than  the  market  value;  exorbitant  gain 
enters  into  the  idea  of  usury.  The  bond  is 
given  for  more  than  the  market  value  of 
the  stock,  and  in  ordinary  times  it  is  right 
to  regard  as  the  market  value  their  value  in 
gold  and  silver.  * 'But  gold  (to  use  the  apt 
language  of  Joynes,  J. ,  in  another  connec- 
tion), it  is  well  known,  was  not  a  currency, 
but  an  article  of  traffic  during  the  late  war. 
Scarcely  any  article  had  a  value  that  was 
less  stable  and  uniform.  It  went  up,  and 
sometimes  went  down,  for  short  periods, 
very  suddenly,  according  to  the  vicissitudes 
of  the  war  and  the  demands  of  specula- 
tion  and    adventure.     Its  value   was 

571  *not   uniform   in  different  places   at  ' 
the    same   time.      At    points    remote 

from  the  cities,  the  people  paid  little  or  no 
attention  to  its  fluctuations,  and  were  not 
governed  in  their  dealings  by  any  reference  . 
to  its  value."  Joynes.  J.,  in  Dearing'sadm'x 
V.  Rucker,  18  Gratt.  425,  435.  Or,  to  use 
the  language  of  another,  '*The  value  of 
gold,  as  marked  by  these  treasury  notes, 
fluctuated  daily  and  hourly,  and  was  difl'er- 
ent  in  different  parts  of  the  State.  While 
it  was  twenty,  thirty,  or  forty,  to  one 
these  treasury  notes  had  an  exchangeable 
power  of  two,  three,  or  four,  to  one,  in  the 
different  species  of  property."  We  respect- 
fully submit,   as  the  contract  is  not  usury 
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on  its  face,  and  resort  must  be  had  to  the 
extraneous  matter  of  valuing-  the  com- 
modity in  gold,  in  order  to  have  the  con- 
tract even  a  gainful  one,  it  would  be  wrong 
to  bring  the  contract  to  the  grold  value  to 
prove  the  animus  of  usurious  gains,  when 
the  people  were  not  governed  in  their  deal- 
ings by  any  reference  to  its  value,  and 
when  it  was  really  a  good  contract  to  the 
town,  and  they  were  getting  Confederate 
treasury  notes  to  invest  in  land,  in  refer- 
ence to  which  these  Confederate  notes  had 
an  exchangeable  power  of  about  two  to  one. 
Ten  dollars  in  Confederate  treasury  notes 
would  then  have  bought  an  acre  of  land 
intrinsically  worth,  or  worth  before  the  war, 
five  dollars.  It  was  the  exchangeable  value 
of  these  notes  for  land  and  personal  prop- 
erty that  made  them  practicably  valuable. 
Gold  was  but  little  thought  of,  and  to  bring 
the  Confederate  notes  down  to  the  gold 
standard,  to  make  them  worth  less  than  the 
notes  of  the  town,  is  an  attempt  to  establish 
the  animus  of  usury  by  a  technicality, 
without  reason. 

It  is  useless  ag^in  to  refer  to  the  deci- 
sions of  our  own  courts.  We  know  of  no 
decision  in  Virginia  in  conflict  with  Selby 
V.  Morgan;  Brockenbrough's  Ex'ors  v. 
Spindle's  Adm'rs;  Bank  of  U.  S.  v.  Wag- 
gener;  and  Orr  v.  Lacy,  above  cited. 
572  ^  *The  cases  in  Virginia  that  seem- 
ingly conflict,  are  either  cases  where 
the  consideration  was  partly  a  commodity, 
and  partly  a  loan  of  money ;  or  where  the 
new  security  given  and  adjudged  usurious, 
is  based  partly  on  stocks  at  a  price  above 
their  market  value,  and  partly  on  an  ante- 
cedent debt,  in  which  the  premium  is  given 
for  forbearance,  and  giving  day  for  pay- 
ment: in  which  case  we  have  shown  no  loan 
of  money  is  required  to  constitute  usury. 

An  example  of  the  flrst :  where  the  bond 
is  given  partly  for  stock  and  partly  for 
money  loaned,  is  Stribling  v.  The  Bank  of 
the  Valley,  5  Rand.  132.  An  example  of 
the  second :  where  part  of  the  consideration 
is  for  an  antecedent  debt,  is  Bank  of  Wash- 
ington V.  Arthur  et  als. ,  3  Gratt.  173. 

We  will  notice  specially  the  case  of  State 
Bank  of  North  Carolina  v.  Cowan,  8  Leigh 
238.  Cowan  in  this  case  made  an  offer  to 
the  State  Bank,  if  they  would  discount  a 
note  for  him  he  would  exchange  an  equal 
amount  of  northern  funds,  then  good,  for 
North  Carolina  bank  notes,  all  depreciated 
in  market.  The  proposition  was  accepted, 
a  draft  or  bill  of  exchange  was  drawn  on  a 
Virginia  Arm  and  accepted,  the  bill  and 
note  offered  for  discount  were  both  dis- 
counted by  the  bank,  with  a  further  condi- 
tion that  Cowan *s  note  to  the  bank  should 
be  paid  in  Virginia  bank  notes  or  other 
northern  funds.  At  this  time  the  North 
Carolina  banks,  although  required  to  pay 
in  specie,  had  suspended. 

The  court  decided  that  the  contract  was 
not  usurious.  Tucker,  JJ.,  only  dissent- 
ing. 

After  quoting  from  the  opinions  of  the 
judges  who  decided  this  case,  they  say : 

There  is  a  peculiar  feature  in   this  case. 


that  would  seem  to  give  it  more  the  appear- 
ance of  a  loan  in  disguise,  than  a  mere  ex- 
change of  bills  of  a  different  market  value 
from  their  value.    It  was  not   only 

573  .agreed  *to  exchange  an  equal  amount 

of  northern  funds  for  North  Carolina 
bank  notes,  if  the  note  should  be  discounted, 
but  there  was  a  further  condition  that 
Cowan's  note,  when  due,  should  be  paid  in 
Virginia  bank  notes  or  other  northern  bank 
notes;  these  were  generally  as  good  as 
specie.  So  the  transaction  did  not  stop  at 
a  single  exchange  of  commodities,  and  when 
the  transaction  was  with  a  bank  bound  to 
pay  its  own  notes  in  gold,  it  might  have  been 
considered  by  the  judges,  from  all  the  sur- 
roundings, a  shift  to  cover  a  loan,  except 
for  the  view  taken  by  Judges  Cabell  and 
Brooke ;  but,  at  all  events,  if,  according  to 
the  view  taken  by  those  judges,  it  could 
under  no  circumstances  be  adjudged  usury, 
it  was  very  unnecessary  to  argue  the  ques- 
tion, whether  in  an  ordinary  case  the  ex- 
change of  a  bond  of  an  individual  or  corpo- 
ration for  depreciated  stocks  is,  per  se, 
usury.  In  fact,  as  we  have  before  stated, 
the  two  judges  named  did  not  regard  this 
case  as  a  case  of  such  exchange,  because, 
while  it  was  conceded  that  the  market  value 
of  the  North  Carolina  bank  notes  was  less 
than  the  northern  or  Virginia  funds  or 
bank  notes.  Judges  Cabell  and  Brooke  were 
of  opinion  that  the  North  Carolina  bank 
notes  paid  to  Cowan  were  equivalent  to  gold 
and  silver,  both  to  the  bank  and  to  Cowan. 
They  were  of  opinion,  that  a  bank  bound 
to  pay  its  notes  in  specie  could  not  commit 
usury  by  taking  the  note  of  a  customer  for 
the  face  value  of  the  bank  notes  paid  to 
him  when  the  note  is  discounted.  They, 
therefore,  considered  it  unnecessary  to 
argue  the  question  which  Judge  Tucker 
argued,  whether,  under  all  the  surroundings 
of  this  case,  it  was  a  shift  to  avoid  the 
statute.  Judge  Tucker  himself  seemed  to 
concede  that  an  exchange  of  bills  or  com- 
modities of  unequal  value  was  not  usury 
of  itself. 

Are  there  any  decisions  to  the  effect  that 
the  giving  of  a  note  or  bond  for   the  nom- 
inal    amount     of    depreciated    bank 

574  *notes  or  for  stocks  or  commodities 
whose  market  value  is  less  than  their 

face  value  is  usury  per  se? 

It  is  admitted  that  there  are — particularly 
in  Mississippi.  Some  rule,  that  if  a  bank 
gives  its  own  notes,  depreciated  in  market, 
and  takes  a  note  from  a  customer  for  face 
value  of  the  notes  given,  it  is  not  usury; 
but,  if  it  takes  the  depreciated  notes  of 
other  banks,  it  is  usury ;  as  in  Maury  v. 
Ingraham,  28  Miss.  R.  171. 

Some  rule  that  the  transaction  is  usury  per 
se ;  others,  that  it  is  not  usury  per  se.  **But 
in  all  cases  where  it  is  alleged  that  there 
was  in  fact  a  loan  in  the  form  of  property 
sold,  the  fact  that  there  was  an  applica- 
tion for  a  loan,  and  that  the  applicant  was 
pressed,  are  essential  in  determining  the 
true  character  of  the  transaction.  * '  Moore's 
Ex'or  V.  Vance,  3  Dana  R.  36. 

In  the  Bank  of  the  United  States  v.  Wag- 
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g^ener,  the  court  decided  that  the  mere  fact 
that  the  United  States  Bank  took  the  note 
of  a  customer  for  an  equal  amount  of  the 
notes  of  another  bank  whose  market  value 
was  depreciated,  was  not  usury,  because 
bank  notes  were  not  money. 

How  is  the  case  affected  by  the  expression 
in  the  Virginia  statute,  loan  of  money  or 
other  thing? 

Upon  a  little  reflection,  it  will  be  per- 
ceived that  the  expression,  *Uoan*'  *'or 
other  thing,"  applies  to  the  loan  of  a  com- 
modity to  be  returned,  and  has  given  rise 
to  another  distinct  class  of  cases,  and  has 
no  application  to  the  case  under  discus- 
sion. 

The  statute  of  12  Ann,  chap.  11,  was 
continued  in  the  revisal  of  1819  in  this 
State,  and  provided  that  no  person  shall 
take,  directly  or  indirectly,  for  loan  of  any 
moneys,  wares,  merchandise  or  other  com- 
modities whatsoever,  above  the  value  of  six 
dollars  for  the  forbearance  of  one  hundred 
dollars  for  a  year,  &c.  The  Legislature 
merely  substituted  the  word  **thing,"  for 
the  expression,  ** wares,  merchandise 

575  or  other  commodities,"  *leaving  the 
usury  law   precisely  the  same  in  sub- 
stance as  before  the  late  revisal. 

In  all  the  cases  we  have  cited,  the  ques- 
tion was,  whether  there  was  a  sale  of  com- 
modities bona  fide  or  a  loan  of  money  under 
cover  of  a  pretended  sale.  There  are  cases 
of  usury  arising  from  a  bona  fide  loan  (to 
be  returned)  of  a  thing — a  commodity.  A 
contract  to  borrow  stock  for  five  years,  and 
then  to  be  returned,  valued  at  more  than 
the  market  price,  and  pay  six  per  cent,  in- 
terest on  this  valuation,  might  be  usury. 
Usury,  by  the  express  words  of  the  statute, 
is  taking  more  than  six  per  cent,  interest 
for  the  loan  of  a  ** thing."  Thus,  in  For- 
rest V.  Elwes,  4  Ves.  R.  402,  annuities  were 
loaned  for  six  months,  and  the  question  of 
usury  raised.  The  person  borrowing,  of 
course,  generally  disposes  of  the  stock,  but 
agrees  to  replace ;  buy  and  replace  at  the 
expiration  of  the  limit  of  the  loan. 

In  Parker  v.  Ramsbottom,  5  Dowl.  &  R. 
138,  3  Barn.  &  Cres.  R.  257,  cited  by  Par- 
sons, vol.  3,  p.  110,  was  decided  to  be  usury, 
on  what  might  be  termed  forbearance  for 
the  use  of  stock ;  the  time  for  which  the 
stock  had  been  loaned  had  expired,  and  was 
worth  at  that  time  in  market  only  84,000 
pounds  sterling,  but  the  borrower  of  the 
stock  was  released  from  his  contract  to  re- 
turn the  stock,  but  it  was  agreed  should 
account  for  it  in  money  at  the  value  of  ten 
thousand  pounds  sterling,  paying  legal  per 
cent,  interest  thereon,  until  the  principal 
and  interest  should  be  repaid.  There  is  no 
pretence  of  a  loan  of  Confederate  stock  by 
Sutherlin,  to  be  replaced.  The  only  sem- 
blance for  a  charge  of  usury  is  a  loan  of 
money  under  the  guise  of  a  sale  of  stock ; 
or  tnat  Confederate  treasury  notes  is  money, 
and  it  is  usury  direct;  both  of  which 
propositions  we  have  discussed. 

Judge   Rives,  in  Boulware  v.  Newton,  18 
Gratt.  717,  says :  ^ '  And  this  court,  as 

576  in  cases  of  depreciated  bank  *notes. 


has  treated  these  notes  as  a  commod- 
ity in  trade,  while  the  common  understand- 
ing, and  the  literal  form  of  the  transaction, 
justified  the  court  below  in  describing  it  as 
a  loan  in  Confederate  treasury  notes  of 
$5,000,  we  must  look  beyond  the  mode  of 
expression  into  the  actual  substance  of  the 
contract.  Had  the  contract  contemplated 
the  repayment  of  that  sum  in  the  same  cur- 
rency in  which  it  was  received,  then  it 
would  have  been  substantially  a  loan." 
The  judge  means  to  say,  that  when  a  per- 
son passes  Confederate  treasury  notes,  and 
takes  the  bond  of  the  transferee,  he  does 
not  loan  money.  But,  if  the  Confederate 
notes  are  to  be  returned  in  kind,  he  loans 
the  Confederate  notes  as  a  commodity. 
There  is,  therefore,  no  pretext  that  this 
transaction  was  a  loan  of  a  ^* thing"  or 
commodity, ,  but  the  exchange  or  sale  of  a 
thing  or  commodity  for  the  note  of  the 
town. 

Did  the  town  exceed  its  power  under  its 
charter? 

Having  already  protracted  this  note  to  a 
considerable  length,  we  do  not  propose  to 
argue  this  question  of  ultra  vires  as  much 
in  detail  or  on  authority. 

The  charter  of  the  town  of  Danville, 
granted  in  1854,  gave  authority  to  the  council 
to  contract  loans  and  issue  certificates  of 
debt.  The  same  authority  is  conferred  by 
the  amended  charter  of  the  4th  March,  1862. 
See  Sess.  Acts  of  1861-2,  p.  114.  If  a  ques- 
tion is  made  as  to  the  validity  of  the  acts 
of  1862,  as  not  passed  by  a  constitutional 
Assembly,  then  the  act  of  1854  was  opera- 
tive at  the  date  of  the  contract.  But  the 
act  of  28th  February,  1866,  gave  validity  to 
all  contracts  made  under  laws  of  Virginia 
enacted  during  the  war.  See  Sess.  Acts 
1866,  p.  187. 

The  question  is  raised  whether,  under  the 
power  **to  contract  loans  and  issue  certifi- 
cates of  debt,"  the  town  could  issue  certifi- 
cates of  debt  for  Confederate  treasury  notes. 
The  town  has  the  general  authority 
577  **to  issue  certificates  *of  debt."  It  is 
not  limited  as  for  what  purpose  it  may 
issue  them.  It  would  seem  that,  if  it  was 
indebted  by  contract  for  paving  a  street,  or 
building  a  courthouse,  it  would  be  entirely 
competent  for  the  town  to  give  its  note  or 
certificate  of  debt  for  masonry  for  their 
streets  or  for  the  courthouse.  Why  not  for 
Confederate  treasury  notes  or  any  other 
commodity  purchased  for  its  legitimate 
use?  The  Confederate  notes  were  used  to 
exchange,  or,  in  the  popular  language  of 
the  day,  to  invest  in  parks  and  burying- 
grounds,  which  where  legitimate  subjects 
of  investment  for  the  town.  If  the  town 
could  only  give  its  bonds  or  notes  for  money 
borrowed,  and  be  forced  to  pay  all  of  its 
engagements  with  borrowed  money,  it 
would  be  put  to  great  disadvantage.  The 
town,  like  every  other  corporation,  has 
many  sources  of  income ;  some  own  stocks 
and  buildings  to  rent,  and  derive  revenue 
from  taxation.  Their  moneys  come  in  at 
different  times,  and  it  is  competent  to  make 
contracts  and  give   their  bonds,    to   antici- 
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pate  their  revenue  and  credit.  Some  towns 
work  their  own  streets,  and  g-ive  their  notes 
for  material  and  timber,  and  hire  workmen ; 
the  expression,  ' 4 ssue certificates  of  debt," 
means  to  g-ive  their  notes  for  the  obliga- 
tions they  choose  to  incur. 

But  it  seems  to  us  that  this  question  is 
put  to  rest  bv  sec.  24  of  chap.  54  Code  of 
Virginia.  This  provision  is  not  found,  so 
far  as  we  have  been  able  to  ascertain,  in 
many  States  where  the  question  of  ultra 
vires  is  made.  By  this  section  every  town 
is  declared  to  be  a  corporation,  and  all  the 
corporate  powers  thereof  shall  be  exercised 
by  the  council;  and  by  the  25th  section 
[same  chapter]  the  council  may  make  or- 
dinances to  carry  into  effect  their  general 
powers,  as  well  as  the  powers  therein  enu- 
merated. 

Chancellor  Kent  says,  "when  a  corpora- 
tion is  duly  created,  many  powers,  rights  and 
capacities  are  attached  to  it."  **Some 
578  of  them, ' '  he  continues,  *  *  are  *deemed 
necessary  and  inseparably  incident  to 
a  corporation,  by  tacit  operation  without 
any  express  provisions."  Kent's  Comm. 
vol.  2,  9th  edi.,  top  p.  325.  He  mentions, 
as  one  of  their  ordinary  powers,  the  right 
*  *  to  hold  land  and  chattels. ' '  In  note  *  *  A, " 
on  the  next  page  [326],  it  is  stated  that 
**  every  corporation  has  a  capacity  to  take 
and  grant  property  and  to  contract  obliga- 
tions;" **that  it  may  make  all  contracts 
necessary  and  useful  in  the  course  of  the 
business  it  transacts,  as  means  to  enable  it 
to  effect  such  object  unless  prohibited  by 
law  or  its  charter.  To  attain  its  legiti- 
mate object  it  may  deal  precisely  as  an  in- 
dividual who  seeks  to  accomplish  the  same 
end." 

With  such  power  the  town  of  Danville 
could  surely  make  any  contract  for  a  chat- 
tel, give  its  notes  for  a  treasury  note  or  for 
money  borrowed;  especially  when  the 
treasury  notes  are  procured  for  the  purpose 
of  buying,  or  exchange  for,  grounds  and 
parks  useful  to  the  town,  and  which  they 
may  lawfully  acquire  and  hold.  No  corpo- 
ration has  a  necessity  for  the  exercise  of 
more  enlarged  powers  to  make  contracts 
than  a  town ;  powers  necessary  and  insep- 
arably incident  to  its  existence.  Every 
town,  almost  daily,  is  under  necessity  to 
make  contracts  and  payments  as  an  indi- 
vidual. 

STAPLES,  J.  Neither  party  claims  that 
this  is  a  Confederate  transaction.  Suther- 
lin  treats  the  certificate  as  a  security  for  the 
payment  of  its  nominal  amount  in  lawful 
money  of  the  United  States.  The  plea  of 
usury  is  a  tacit  admission,  on  the  part  of 
the  defendant,  that  this  is  a  proper  con- 
struction of  the  contract. 

The  special  verdict  does  not  find  that  this 
contract,  according  to  the  understanding  of 
thr  parties,  was  to  be  fulfilled  in  Confed- 
erate notes,  or  that  it  was  entered  into  with 
reference  to  such  notes  as  a  standard  of 
value ;  nor  have  the  jury  found  any  fact 
from  which  this  court  can  infer  it. 
579      We  must  therefore  consider  *the  cer- 


tificate as  a  promise  to  pay  the  sum 
of  $5,000  in  legal  currency.  The  question 
presented  for  our  consideration  is,  whether 
this  transaction  is  usurious. 

With  an  anxious  desire  to  arrive  at  a  cor- 
rect conclusion  upon  this  point,  I  have  care- 
fully considered  the  arguments,  oral  and 
written,  which  have  been  made.  I  have 
attentively  read  the  authorities  to  which  we 
have  been  referred,  and  the  conviction  is 
forced  upon  my  own  mind,  that  this  con- 
tract cannot  be  sustained  by  the  courts.  In 
giving  the  reasons  which  have  led  me  to 
this  conclusion,  I  prefer  to  present  my  own 
views  in  connection  with  the  argument  of 
the  counsel  for  the  appellee. 

It  is  not  unworthy  of  remark,  that  the 
counsel  do  not  agree  among  themselves  as 
to  the  character  of  this  transaction.  By  one 
it  is  said  to  be  what  it  professes — a  sale  of 
bonds;  by  another  a  sale  of  Confederate 
notes ;  by  another  an  exchange  of  securities ; 
by  another  admitted  to  be  a  loan,  but  not  usu- 
rious, because  usury  cannot  be  predicated  of 
a  loan  of  Confederate  currency,  because 
the  nominal  amount  of  the  notes  advanced 
is  larger  than  that  of  the  obligration  for 
their  repayment.  And  thus  the  transac- 
tion, Proteus  like,  has  the  distinguishing 
faculty  of  assuming"  whatever  form  or  shape 
the  exigencies  of  the  occasion  may  require. 
But  the  courts  must  look  at  the  real  nature 
and  substance  of  the  contract,  and  not  at 
the  name  or  title  the  parties  or  their  coun- 
sel may  be  pleased  to  bestow  upon  it. 

As  I  have  just  stated,  it  is  insisted  that 
this  contract  is  a  sale  of  corporate  bonds, 
which  the  common  council  might  make  at 
any  discount  without  trenching  upon  the 
statute  against  usury. 

There  is  no  doubt,  whatever,  that  the 
owner  of  a  note  has  the  right  to  sell  it  for 
the  most  he  can  get ;  as  he  would  have  the 
right  to  sell  any  goods  or  wares  he  owned. 
But,  on  the  other  hand,  it  is  quite  as  cer- 
tain that  no  one  has  a  right  to  make 
580  his  own  note  and  sell  *that  for  what 
he  can  get ;  for  this,  while  in  appear- 
ance the  sale  of  a  note,  is,  in  fact,  the  giv- 
ing a  note  for  money.  It  is  a  lending  and 
a  borrowing,  and  nothing  else. 

It  is  said,  in  Whitworth  v.  Adams,  5 
Rand.  333:  **If  A,  wishing  to  rai^e  money, 
were  to  make  his  note  payable  to  B,  and 
then  go  to  B  and  offer  to  sell  it  to  him ;  and 
B,  supposing  that  a  man  might  lawfully  sell 
his  own  note,  were  to  give  the  money  for  it, 
verily  believing  he  was  purchasing  a  note, 
and  not  lending  his  money  on  the  security 
of  a  note,  this  would  unquestionably  be  a 
loan;  on  the  ground  that  he  had  intention- 
ally done  that  which  the  law  makes  a  loan. 
And  this  intention  would,  if  the  note  were 
taken  at  a  high  discount,  be  a  corrupt 
intent   sufficient   to   vacate   the  contract." 

This  principle  of  law  is  in  conformity 
with  leading  adjudicated  cases,  and  is  rec- 
ognized universally  by  the  elementarf 
writers.  Parson's  Mercantile  Law  265; 
Brummel  A  Co.  v.  Enders,  Sutton  A  Co., 
18  Gratt.  873;  Brockenbrough's  ex'ors  v. 
Spindle,  17  Gratt.  43. 
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The  reason  of  this  rule  is  obvious.  In 
every  sale  there  must  be  not  only  parties, 
but  a  thing  to  be  sold.  A  man  cannot  sell 
his  own  promise  to  pay,  because  such  an 
obligation  is  not  the  subject  of  sale.  So 
long  as  it  remains  in  his  own  possession  it 
is  payable  to  no  one,  and  binds  no  one.  It 
is  the  delivery  alone  that  gives  it  vitality, 
and  when  delivered  it  then  becomes,  and 
not  till  then,  a  promise  to  pay  according  to 
the  contract.  The  sale  of  the  maker's  own 
note  to  the  party  advancing  the  money  for 
it,  is  precisely  the  same  as  an  advance  of 
money  upon  a  promise  to  secure  its  repay- 
ment by  the  execution  of  a  note.  All  the 
authorities  agree  that  in  either  case  the 
transaction  is  a  loan,  whatever  may  be 
the  intent  of  the  parties. 

That  these  principles  apply  as  well  to  cor- 
porations   as  to    individuals,  is  con- 

581  ceded   by  all  the   authorities   I  *have 
seen.     Indeed  when  corporations  effect 

loans  they  do  so  by  sales  of  their  bonds  or 
certificates.  This  is  the  customary  mode 
recognized  in  the  commercial  world,  and  by 
the  statutes  conferring  authority  to  borrow 
money. 

The  purchaser  of  such  bonds  understands 
he  is  lending  his  money  to  the  corporation. 
He  knows  that  the  offer  to  sell  is  but  an 
application  for  a  loan,  made  to  any  who 
have  funds  to  invest  upon  the  faith  of  such 
securities.  The  case  of  Rogers  v.  Burling- 
ton, 3  Wall.  U.  S.  R.  654,  is  a  direct  author- 
ity upon  this  point.  The  city  of  Burlington 
loaned  to  the  Burlington  and  Missouri 
Railroad  Company  ^5,000,  in  its  own 
bonds.  A  part  of  these  bonds  passed  into 
the  hands  of  holders  for  value,  and  not  be- 
ing paid,  were  put  in  suit.  It  was  insisted 
the  city  was  not  responsible,  because  the 
bonds  shewed,  on  their  face,  they  were  is- 
sued as  a  loan  of  the  credit  of  the  city,  and 
not  for  any  municipal  purpose.  The  Su- 
preme court,  in  answering  this  objection, 
said,  ** Technically  speaking,  it  may  be 
said  that  the  transaction,  as  between  the 
company  and  the  city  of  Burlington,  was 
in  form  a  contract  of  lending ;  but  as  be- 
tween the  city  of  Burlington  and  the  per- 
sons who  purchased  the  bonds  in  the  market, 
it  was  undeniably  a  contract  of  borrowing 
money.  The  cases  of  Mitchell  v.  Burling- 
ton, 4  Wall.  U.  S.  R.  270,  275 ;  Middleton  v. 
Commissioners  of  Allegheny  County,  37 
Penn.  R.  237,  are  to  the  same  effect.  Bis- 
aell  V.  City  of  Je^ersonville,  24  How.  U.  S. 
R.  289,  290;  34  Penn.  R.  511. 

I  hold  then  that  the  **town  of  Danville" 
intended  to  effect  a  loan ;  that  the  advertise- 
ment of  the  sale  of  the  bonds  or  certificates 
of  the  corporation  was  in  law  an  applica- 
tion for  a  loan ;  and  the  sale  subsequently 
made  was  the  final  negotiation  and  settle- 
ment of  the  terms  of  that  loan,  and  the 
certificate  given  the  security  provided  for  its 
repayment;  and  further,  that  Sutherlin, 
as  a   matter   of  law,    must   be     held 

582  to  be  aware  of  the  ^nature  and   legal 
effect  of  the  contract  to  which  he  was 

a  party.  The  certificate  given  him  pur- 
ported, on  its  face,  to  be  issued  in  conform- 


ity with  the  act  of  March  7th,  1862.  That 
act  authorized  the  common  council  to  con- 
tract loans  and  issue  certificates  for  the 
same ;  but  it  gave  no  authority  to  purchase 
depreciated  paper,  or  to  exchange  its  obli- 
gations for  other  securities.  If  the  common 
council  could  buy  Confederate  currency, 
could  traffic  in  depreciated  paper  money, 
what  was  to  prevent  its  acquiring,  by  pur- 
chase or  exchange,  Confederate  or  individ- 
ual bonds;  what  to  restrain  it  from  deal- 
ing in  land,  stocks  or  merchandise?  It  can 
scarcely  be  necessary  to  say  that  no  such 
power  is  conferred  upon  the  corporate  au- 
thorities of  the  town  of  Danville ;  that  the 
rule  applicable  to  all  other  corporations  ap- 
plies to  them;  that  is,  they  exercise  such 
powers  only  as  are  within  the  terms  of  the 
charter.  If  the  common  council  of  Dan- 
ville, under  the  authority  **to  contract 
loans,*'  may  sell  the  corporation  bonds  or 
certificates,  it  is  only  because  such  sale 
amounts  in  law  to,  and  is  substantially,  a 
loan.  It  is  only  by  considering  this  trans- 
action a  loan  that  the  courts  can  hold  the 
certificate  in  question  obligatory  upon 
the  town  of  Danville.  Once  divest  it  of  the 
features  and  properties  of  a  loan ;  ascertain 
judicially  that  it  is  entirely  a  different 
thing,  it  will  be  vain  to  search  the  charter 
for  a  provision  under  which  this  transaction 
can  be  sustained.  When  the  plaintiff  estab- 
lishes that  his  contract  is  not  a  loan,  he 
also  establishes  that  it  was  made  without 
authority. 

But  it  is  said  that  the  law  infers  a  loan 
only  where  money  is  advanced  upon  the  dis- 
count of  the  maker's  own  note ;  and  that 
Confederate  currency  was  a  mere  commod- 
ity, and  not  money.  I  am  free  to  admit, 
according  ip  the  uniform  decisions  of  this 
court,  that  money,  in  a  legal  sense,  is  the 
coin  issued  or  adopted  by  the  sovereign  au- 
thority, and  made  a  lawful  tender 
583  *in  the  payment  of  debts.  It  must  be 
remembered,  however,  that  the  usury 
laws  apply  to  the  loan  of  money  or  other 
thing.  And,  in  ascertaining  whether  the 
transaction  be  a  loan,  it  is  difficult  to  per- 
ceive any  substantial  distinction  between 
the  sale  of  a  note  by  the  maker  for  money, 
and  a  sale  for  currency,  received  and 
recognized  as  money.  When  the  cases  say 
that  an  advance  of  money  to  the  party 
offering  his  note  for  sale  constitutes  a  loan, 
I  think  it  is  quite  certain  they  mean,  not 
only  coined  money  and  legal  tender  notes, 
but  anything  which  passes  current  as  the 
common  medium  of  exchange,  and  measure 
of  value  for  other  articles,  whether  it  be 
government  issues  or  bank  notes.  Money 
is  defined,  by  writers  on  commercial  law, 
to  be  cash,  that  is,  gold  or  silver,  or  the 
lawful  circulating  medium  of  a  country, 
including  bank  notes  when  they  are  known 
and  approved  of,  and  used  in  the  market 
as  such.  Burwell  I^aw  Dictionary ;  McCul- 
loch  Com.  Dictionary,  Title  Money  A  Banks. 

In  Miller  v.  Race,  1  Burr.  R.  452,  457, 
Lord  Mansfield  said,  in  reference  to  bank 
notes:  "They  pass  by  a  will  which  be- 
queaths all   the  testator's  money  or  cash. 
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They  are  never  considered  as  securities  for 
money ;  but  as  money  itself.  They  are  not 
goods  nor  securities,  nor  covenants  for 
debts;  nor  are  they  so  esteemed;  but  are 
treated  as  money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,  by  the 
general  consent  of  mankind,  which  gives 
them  the  credit  and  currency  of  money,  to  all 
intents  and  purposes. "  See  also  Mann  v. 
Mann's  Ex'or,  1  John.  Ch.  R.  231. 

At  the  time  of  this  transaction  Confeder- 
ate currency  was  the  only  money  circulat- 
ing in  Virginia.  It  was  exclusively  used 
in  the  payment  of  taxes,  State  and  Confed- 
erate, and  in  the  purchase  of  property.  For 
it  the  merchant  sold  his  goods,  the  broker 
his  gold,  and  the  farmer  the  products  of 
his  farm.  By  the  laws  of  the  land,  by  gen- 
eral consent,  and  in  a   large  majority 

584  *of  the  transactions  of  men,  it  became 
a  circulating  medium  and  a  standard  of 

value.  For  nearly  four  years  it  performed 
all  the  functions  of  money,  and  was  so 
treated  by  the  people,  not  only  from  mo- 
tives of  patriotic  devotion  to  the  cause  in 
which  they  were  engaged,  but  by  the  com- 
mand of  a  government  as  potential  in  Vir- 
ginia as  that  which  now  bears  sway  over 
the  people.  This  view  is  sustained  by  the 
opinion  of  this  court  in  Dearing's  Adm'x 
V.  Rucker,  18  Gratt.,  Joynes,  J.,  said  it 
was  undoubtedly  true  that  the  ^  ^parties  in 
that  case,  and  the  people  generally,  dealt 
with  Confederate  notes,  to  a  certain  extent, 
as  money.  They  regarded  their  relation  as 
that  of  debtor  and  creditor,  and  not  that  of 
buyer  and  seller. '  *  In  Thorington  v.  Smith, 
8  Wall.  U.  S.  R.  1,  it  was  said  by  Chase, 
Ch.  J.,  **that  Confederate  notes  were  the 
only  measure  of  value  which  the  people  had, 
and  their  use  was  a  matter  of  absolute  neces- 
sity." It  was  argued  that,  as' these  notes 
were  not  convertible  into  gold,  and  were 
greatly  depreciated,  they  cannot  be  treated 
as  money.  At  an  early  period  of  the  war. 
Confederate  notes  were  at  par,  and  readily 
converted  into  gold.  According  to  the  test 
suggested,  they  were  at  that  period  money, 
and  so  governed  by  the  laws  that  regulate 
loans  of  gold  and  silver.  In  September, 
1863,  however,  when  at  a  depreciation  of 
ten  for  one,  they  ceased  to  be  money,  and 
became  a  mere  commodity.  And  the  trans- 
action, which,  in  1861,  would  have  been  a 
loan,  must,  if  occurring  in  1863,  be  treated 
as  an  exchange  of  securities  or  the  sale  of 
a  commodity.  And  yet,  in  1863,  Confeder- 
ate currency  constituted  the  circulating 
medium  of  the  State  more  generally  than 
in  1861.  True,  the  depreciation  was  greater 
in  the  latter  period ;  but  the  only  eifect  of 
such  depreciation  was  an  enhancement  of 
prices :  gold  and  all  other  commodities  com- 
manding higher  nominal  rates  than  in 
1861. 

The  counsel  for  the   appellee   place 

585  much  reliance  *upon  a  remark  made  by 
Judge  Rives  in  Boulware  v.  Newton,  18 

Gratt.  708,  to  the  effect  that  the  transaction 
there  was  not  to  be  treated  as  a  loan,  but  as 
an  engagement  to  pay  for  a  commodity. 
Now,    this   remark,    as  applicable   to    that 


case,  may  have  been,  and  no  doubt  was, 
correct.  But  I  am  sure  Judge  Rives  did 
not  mean  to  assert  that  every  advance  of 
Confederate  money,  upon  the  discount  of  a. 
note,  is  to  be  regarded  as  the  sale  of  a  com- 
modity ;  that  proposition  is  not  sustained 
by  the  decisions  of  this  court.  It  is  espe- 
cially in  conflict  with  the  opinions  expressed 
by  all  the  judges  in  Bearing's  Adm'x  v. 
Rucker.  I  have  already  quoted  the  views  of 
Judge  Joynes.  Moncure,  P.,  said:  "The 
lender  had  no  idea  of  selling,  nor  the  bor- 
rower of  buying.  Confederate  notes;  but 
the  transaction  was  purely  one  of  a  lending 
and  borrowing  of  money,  having  reference 
to  Confederate  notes  as  a  standard  of  value, 
and  as  a  medium  and  measure  of  the  loan  ; 
because,  and  only  because,  it  was  then  the 
only,  or  almost  only,  currency  of  the 
country." 

The  same  rule  prevails  in  regard  to  a  loan 
of  Confederate  notes  as  any  other  currency. 
Nor  does  it  require  argument  or  authority 
to  show  that  the  same  rule  prevails  in  re- 
gard to  the  loan  of  currency  as  the  loan  of 
coined  money.  Whether  it  be  a  bank  note, 
or  a  Confederate  issue,  or  stock  advanced, 
once  stamp  the  transaction  with  the  im- 
press of  a  loan,  and  the  law  denounces  it  as 
usurious  if  a  greater  value  than  the  legal 
rate  of  interest  be  reserved.  This  proposi- 
tion is  sustained  by  the  entire  current  of 
American  authorities.  See  Bank  of  State 
of  North  Carolina  v.  Ford,  5  Ired.  R.  692; 
Cleveland  v.  I^ode,  7  Paige  R.  557 ;  Bondu- 
rant  v.  Commercial  Bank  Natchez,  8  Smedes 
A  Marsh.  R.  533,  544;  Maury  v.  Ingraham, 
28  Miss.  R.  171 ;  and  the  cases  collected  in 
a  note  to  the  3d  vol.  Parsons  on  Contracts ; 
State  Bank  of  North   Carolina  v.  Cowan,   8 

I^igh  238. 
586  *  Another  view,  urgently  pressed 
upon  our  attention,  requires  a  some- 
what extended  notice.  It  was  said  that  an 
anomalous  and  extraordinary  state  of  affairs 
existed  during  the  war ;  that  gold  was  sub- 
ject to  sudden  fluctuations ;  that  it  disap- 
peared from  circulation  and  ceased  to  be  a 
standard  of  value,  and  should  not  be  applied 
as  a  standard  to  Confederate  contracts. 
The  scarcity  of  the  precious  metals,  and  the 
fluctuations  to  which  they  were  subject 
during  the  war,  though  unusual  occurrences, 
are  by  no  means  without  precedents  in  his- 
tory. In  1797,  the  Bank  of  England  sus- 
pended specie  payments,  and  did  not  resume 
until  1822.  Grold  and  silver  disappeared  from 
circulation ;  contracts  were  not  made  with 
reference  to  them,  nor  payments  received 
in  them ;  and  during  all  that  time,  a  period 
of  immense  operations  in  commerce  and 
war,  the  entire  business  and  revenue  of 
the  country  were  carried  on  with  the  aid  of 
paper  currency  alone. 

It  is  a  fact  familiar  to  all,  that  in  1836 
the  banks  in  this  country  suspended  specie 
payments,  and,  did  not  resume  until  1842 
and  1843 ;  that  gold  and  silver  ceased  to  cir- 
culate as  money,  and  the  country  was  flooded 
with  depreciated  bank  paper,  producing 
unusual  distress  and  embarrassment.  In  the 
State  of  Kentucky,  at  one  period,  the  issues 


540 


20  GRATT, 


Town  of  Danvit^lb  v.  Suthbri^in. 


687,  688.  680 


of  the  Bank  of  the  Commonwealth  consti- 
tuted almost  the  entire  circulating*  medium 
of  the  State,  and  g-ave  rise  to  innumerable 
controversies  for  alleged  violation  of  the 
usury  laws.  Illustrations  might  be  drawn 
from  the  States  of  Mississippi  and  Illinois 
also,  at  certain  periods  of  whose  history  the 
precious  metals  disappeared  from  the  chan- 
nels of  circulation.  In  none  of  these  in- 
stances has  it  been  held,  so  far  as  I  am 
informed,  that  gold  and  silver  ceased  to  be 
the  standard  of  value ;  that  contracts  then 
made  were  not  to  be  tested  by  the  rules  of 
law  applicable  to  contracts  made  in  times 
more  auspicious  for  the  debtor  class  of  the 
community.      Look     at    the    Federal 

587  States   during  *the   recent    struggle. 
With  all  their  vast  wealth,  credit  and 

resources,  their  currency  rose  and  fell  with 
the  rapidly-varying  fortunes  of  the  contest, 
until,  at  one  period,  its  depreciation  was 
in  the  proportion  of  two  dollars  and  ninety 
cents  for  one.  This  foct,  alone,  incontest- 
ibly  shows  that  gold,  as  a  circulating  me- 
dium, was  withdrawn  from  the  channels  of 
trade  and  commerce,  and  was  the  subject  of 
traffic  and  speculation,  as  other  commodi- 
ties. 

With  us  of  the  south,  after  the  disastrous 
campaig^ns  of  1862,  the  depreciation  was 
more  rapid;  but  there  was  not  a  period  ^lur- 
ing the  war  when  the  currency  was  not 
available  in  the  purchase  of  gold,  either 
from  individuals  or  the  government.  We 
say  that  the  Confederate  treasury  notes 
were  depreciated.  How  depreciated?  With 
reference  to  what  standard?  By  what  rule 
are  we  to  ascertain  the  extent  of  the  depre- 
ciation? Certainly  not  by  other  commodi- 
ties. Provisions  and  the  means  of  subsists 
ence  were  scarce,  difficult  to  be  obtained, 
and  commanding  exorbitant  prices.  On  the 
other  hand,  lands  and  slaves,  thrown  upon 
the  market  by  the  necessities  of  those  who 
were  forced  into  the  armies  or  were  driven 
from  their  homes,  were  purchased  without 
difficulty  at  extremely  low  rates.  The 
price  of  commodities  is  not  a  safe  or  reli- 
able standard.  All  must  agree  that  gold 
was  the  standard  of  value  during  the  ear- 
lier period  of  the  war.  When  did  it  cease 
to  be  such?  When  did  the  usury  laws 
cease  to  operate?  What  day,  or  month,  or 
year,  in  that  eventful  history  is  to  be  des- 
ignated, when  it  may  be  said  that  all  con- 
tracts for  the  loan  of  money  or  currency, 
before  such  day,  are  to  be  controlled  by  the 
g-eneral  rules  of  law ;  but  if  made  thereaf- 
ter, they  shall  be  pronounced  leg'al  and 
valid,  no  matter  how  exorbitant  the  rate 
of  interest  reserved.  The  principle  asserted 
will  constrain  us  to  proclaim  a  suspension 
of  the  usury  laws  in  reg'ard  to  all  contracts 
made  during  the  war.     The  same  rules 

588  *of  construction   must  be  applied   to 
loans  of  bank  paper,  and  even  of  gold 

and  silver.  For  how  can  usury  be  predicated 
of  any  contract  in  commur^ities  having  no 
atandiard  of  values?  It  was  attempted  to 
make  Confederate  notes  a  legal  tender  in 
the  payment  of  debts;  but  the  effort  was 
unsuccessful,   and  the   people  of  the  state 


could  not  fail  to  understand  that  gold  and 
silver  were  the  only  constitutional  currency, 
and,  as  such,  legally,  the  representative 
and  standard  of  values. 

This  principle  has  been  repeatedly  recog- 
nized, both  by  the  legislative  and  judicial 
departments  of  the  state.  The  acts  of  1865 
and  '6  authorize  the  nominal  amount  of 
Confederate  debts  to  be  reduced  to  their  true 
value;  and  this  court,  in  Dearing's  Adm'z 
V.  Rucker,  18  Gratt.,  unanimously  applied 
the  gold  standard  in  ascertaining  the  scale 
of  depreciation.  Were  this  a  Confederate 
contract,  we  should  have  no  difficulty  in 
applying  the  same  standard,  in  order  to  fix 
a  just  measure  of  recovery.  Are  we  pre- 
cluded from  so  doing  because  the  lender  has 
imposed  upon  the  borrower  the  hard  alter- 
native of  paying  the  debt  in  United  States 
currency?  Is  the  creditor  to  be  heard,  in 
one  breath,  to  say  there  was  no  standard 
of  value,  no  constitutional  currency  in  exist- 
ence during  the  war,  to  screen  his  contract 
from  the  arm  of  the  law,  and  in  the  very 
next  breath  to  claim  that  this  contract  was 
made  with  reference  to  that  very  standard, 
and  that  very  currency  he  seeks  to  repudi- 
ate. It  seems  to  me  we  must  adopt  the  gold 
standard  from  sheer  necessity.  It  is  im- 
possible to  advance  a  step  in  construing 
contracts,  settling  controversies  and  render- 
ing verdicts  and  judgments,  without  a  re- 
sort to  some  standard.  However  scarce 
g'old  may  have  been,  however  fluctuating  its 
value,  it  is  the  only  safe  and  reliable  stand- 
ard for  the  adjustment  of  the  contracts  made 
during  the  war.     Just  or  unjust,    no  other 

has  been  adopted  by  the  courts. 
589      *It  has   been    said    there   can  be  no 

usury  unless  the  parties  know  all  the 
facts  which  constitute  the  usury;  and  in 
this  case  it  does  not  appear  that  they  were 
informed  of  the  value  of  the  Confederate 
notes  when  the  transaction  took  place. 

It  is  unnecessary  to  decide  whether  this 
proposition  is  law  to  the  extent  asserted. 
Concede  that  it  is:  is  it  to  be  presumed,  is 
the  idea  to  be  for  a  moment  entertained, 
that  the  common  council,  entering  the 
market  to  buy  or  borrow  $40,000  in  Con- 
federate currency,  and  that  Sutherlin, 
having  in  his  possession  $20,000  in  like 
currency  to  lend  or  sell,  were  not  apprized 
of  the  value  of  the  money  or  the  commodity 
in  which  they  were  dealing.  Were  they 
alone  ignorant  of  facts  relating*  to  this 
currency,  well  known  to  every  person  in 
Virginia  possessed  of  ordinary  intelligence? 
Not  only  the  depreciation,  but  the  extent  of 
the  depreciation,  forced  itself,  dailj^  and 
hourly,  upon  the  observation  of  all  men  at 
that  eventful  period.  It  is  a  part  of  the 
public  history  of  the  country.  How  does  it 
appear  in  any  case  that  parties  are  informed 
of  the  market  value  of  the  article  in  which 
they  traffic?  I  have  seen  no  decision  which 
goes  to  the  extent  of  holding  that  this  fact 
is  to  be  established  by  independent,  affirm- 
ative evidence.  It  seems  to  me  the  courts 
have  the  right  to  infer  that  parties  dealing 
in  depreciated  paper,  making*  it  the  subject 
of  sale  or  loan,  are  aware  of  that  deprecia- 
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tion.  Any  other  inference  would  attribute 
to  them  the  grossest  ignorance  of  matters 
about  which  they  are  presumed  to  be  in- 
formed, and  tend  to  encourage  usury,  by 
adopting  rules  calculated  to  screen  it  from 
judicial  investigation. 

It  is  said,  however,  there  is  no  case 
where  an  obligation,  given  for  a  depreciated 
currency,  in  greater  nominal  amount  than 
the  obligation,  has  been  adjudged  usurious. 
The  researches  of  the  counsel  have  not  pro- 
duced a  case  in  which  it  has  been  de- 

590  cided   that   such    an    ^obligation    for 
that  reason    is    not    usurious.     What 

real  difference  is  there,  with  reference  to 
the  question  of  usury,  between  the  loan  of 
$1,000  in  notes,  depreciated  25  per  cent., 
taking  the  obligation  of  the  borrower  for 
that  sum,  and  the  loan  of  a  like  amount  in 
notes  depreciated  50  per  cent.,  taking  the 
obligation  of  the  borrower  for  $750,  with 
interest.  In  the  one  case  the  lender  con- 
tracts to  receive  $1,000  for  $750  in  value,  and 
in  the  other  $750  for  $500  in  value.  In 
either  case  the  lender  unlawfully  gains,  and 
the  borrower  loses,  the  difference,  by  the 
terms  of  the  agreement.  In  Parker  v. 
Ramsbottom,  5  lK>wl.  &  Ryl.  138;  3  Bam. 
Cres.  R.  273,  the  defendants  being  indebted 
to  the  plaintiff  for  ;fl8,000  in  stock  pre- 
viously advanced,  it  was  agreed  between  the 
parties  that  the  defendants  should  be  re- 
leased from  replacing  the  stock ;  and  that, 
instead  thereof,  they  should  account  for  it 
in  money,  at  the  value  of  ;flO,000,  paying 
six  per  cent,  thereon.  At  the  date  of  this 
agreement  the  market  value  of  the  stock 
was  only  ;f8,400.  The  court  held  that  the 
statute  evidently  applies  to  loans  of  goods 
or  anything  that  is  called  money's  worth, 
as  well  as  loans  of  money  itself ;  and,  as 
the  plaintiff  was  lending  ;fl8,000  in  stock 
worth  ;f8,400  only,  and  stipulating  to  be  re- 
paid ;flO,000,  with  legal  interest  on  that 
larger  sum,  the  contract  was  usurious.  The 
authority  of  this  case  has  never  been  ques- 
tioned,so  far  as  I  am  informed.  In  Judy's 
Adm'r  v.  Gerard  et  al.,  4  McL^ean  R.  360, 
the  defendant  had  executed  his  note  for 
$500,  in  consideration  of  an  advance  of 
$1,000  in  notes  of  the  Bank  of  Illinois, 
worth  only  thirty-seven  and  a  half  cents, 
as  compared  with  gold.  It  was  held  that 
the  contract  was  not  usurious,  not  because, 
however,  the  nominal  amount  advanced 
was  greater  than  the  note,  but  for  the  rea- 
son that  the  transaction  appeared  to  be  a 
bona  fide  sale  of  the  Illinois  notes. 

These  cases  show  that,   to  bring  a 

591  contract  within  the  *statute,  it  is  only 
necessary  it  should  be  for  the  repay- 
ment of  a  greater  value  than  the  ^mount  of 
the  loan,  with  an  advance  thereon  at  the 
rate  of  six  per  cent. ;  and  the  result  is  not 
changed,  in  the  slightest  degree,  by  the 
fact  that  the  nominal  amount  lent  is  a 
larger  quantity  than  that  of  the  obligation 
executed  for  its  repayment. 

It  is  also  contended  that  the  transac- 
tion is  a  contract  of  sale,  in  which  Sutherlin 
was  the  vendor  and  the  town  of  Danville 
the  vendee  of  Confederate  treasury  notes  3s 
a  mere  commodity. 


It  is  not  denied  that  Confederate  notes, 
besides  being  a  currency,  may  have  been  the 
subject  of  sale  under  all  the  modifications 
that  affect  dealings  in  other  articles;  but 
such  cases  were  exceptional  and  not  general. 
As  was  said  in  Dearing's  adm'x  v.  Rucker, 
the  people  generally  dealt  with  Confederate 
notes  as  money,  regarding  their  relation  as 
that  of  debtor  and  creditor,  and  not  that  of 
buyer  and  seller.  The  opinion  of  the  Su- 
preme court  of  Kentucky  in  Warfield's 
adm'rs  v.  Boswell,  2  Dana  R.  224,  though 
specially  directed  to  the  subject  of  depreci- 
ated bank  paper,  has  a  strong  application 
to  this  question  here.  The  Chief  Justice 
said,  ** Although  bank  notes  current  as  a 
circulating  medium,  like  those  of  the  Bank 
of  Kentucky  in  1822,  are  vendible,  never- 
theless they  are  more  frequently  the  subject 
of  loan  than  of  sales  on  credit ;  and  when 
they  are  actually  sold  on  credit  it  is  not 
reasonable  to  presume  that  the  purchaser 
will  agree  to  give  double  their  value  and 
interest  also.  We  cannot  doubt  that  when 
one  man  lets  another  have,  as  in  this  case, 
depreciated  current  bank  notes  of  the  value 
of  $1,500,  upon  a  promise  to  refund  the 
nominal  amount  and  legal  interest  in  spe- 
cie, nothing  else  appearing,  the  transaction 
should  be  deemed  prima  facie  a  loan.  This 
would  be  the  only  probable  or  rational  con- 
clusion or  deduction  from  the  intrin- 
592  sic  character  of  such  isolated  '^facts. 
A,  desiring  to  use  immediately  $100 
in  bank  notes  worth  only  $50  in  specie,  ap- 
plies to  B  for  the  notes.  B  delivers  to  him 
a  bank  note  of  the  denomination  of  $100, 
worth  only  $50,  and  takes  his  note  for  $100 
in  specie,  payable  in  one  year,  with  legal 
interest  from  date,  no  other  fact  appearing. 
A  affirms  the  transaction  a  loan,  and  B 
insists  it  was  a  sale.  Can  there  be  a  reason- 
able doubt  that  loan  is  impressed  on  its 
face?  It  has  all  the  features  of  a  loan,  and 
if  it  should  not  be  deemed  a  loan  until  the 
contrary  be  made  to  appear  by  proof  aliunde, 
no  transaction  could  ever  be  considered  a 
loan  unless  the  words  borrowing  and  lend- 
ing be  expressly  used  in  the  contract." 

In  the  present  case,  Sutherlin  did  not 
propose  to  sell  nor  the  town  of  Danville  to 
purchase.  Confederate  notes.  A  sale  of  cur- 
rency was  not  contemplated  by  either  of  the 
parties.  The  certificate  was  the  subject  of 
negotiation  and  sale,  and  the  Confederate 
notes  the  medium  of  payment.  Through- 
out the  transaction  the  notes  were  treated 
as  money.  They  were  advanced  on  the  one 
hand  and  received  on  the  other  under  a 
statute  authorizing  the  corporation  of  Dan- 
ville to  borrow  money ;  and  they  were  to  be 
used  as  money  in  the  immediate  purchase  of 
property.  The  special  verdict  finds,  as  fact, 
that  the  president  of  the  common  council 
was  authorized  to  make  sale  of  the  certifi- 
cates ;  that  the  sale  was  made ;  that  the  cer- 
tificate in  question  was  sold  to  Wm.  T. 
Sutherlin,  he  being  the  highest  bidder; 
that  he  paid  therefor  $11,050  in  ConfMerate 
notes  to  the  agent  of  the  corporation.  In 
the  face  of  these  plain  facts,  this  court  is 
asked  to  assume  that  Sutherlin,  in  bidding 
for  the  certificate,  was  in  fact  making  sale 
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of  his  Confederate  notes.  It  is  true,  upon 
well  settled  principles  of  law,  that  the  cor- 
poration of  Danville  could  not  sell  its  own 
promise  to  pay.  We  are  not,  therefore,  au- 
thorized to  saj  that  Sutherlin  sold,  or  in- 
tended to  sell,  his  currency  without  a 

593  fact  found  *by  the  jury,  or  even  a  scin- 
tilla  of   evidence  in  the  record,  war- 
ranting such  a  conclusion. 

Again,  it  has  been  urged  that  this  was  a 
mere  exchange  of  securities.  The  case  of 
the  Bank  of  United  States  v.  Waggener,  9 
Peters  U.  S.  R.  378,  was  strongly  relied  on 
in  support  of  this  proposition.  As  this  is 
the  leading  case  cited,  it  may  be  proper  to 
examine  it  with  care  and  attention. 

Waggener  executed  his  note  to  the  Bank 
of  the  United  States,  at  Lexington,  for 
$5,000.  The  consideration  of  this  note  was 
an  advance  by  the  bank  to  Waggener,  of 
the  Bank  of  Kentucky  notes,  to  the  nomi- 
nal amount  of  $1,100,  and  a  check  upon  the 
Bank  of  Kentucky  for  $3,900,  which  was 
paid  in  notes  of  like  description.  These 
notes  were  then  depreciated  40  per  cent.  At 
the  time  of  this  transaction,  the  Bank  of 
Kentucky  was  indebted  to  the  United  States 
Bank  in  the  sum  of  $10,000,  and  was  cred- 
ited with  the  amount  of  the  check  just  men- 
tioned, and  a  short  time  thereafter  paid  the 
Bank  of  the  United  States  the  balance  of 
the  $10,000  in  gold.  The  Supreme  Court  of 
the  United  States  held  the  contract  was  not 
usurious.  The  decision  was  based  upon  the 
ground:  1st,  there  was  no  device  to  evade 
the  statute;  2d,  whether  the  transaction 
was  a  loan  or  exchange  of  securities,  there 
was  no  usury,  because  the  parties  estimated 
their  respective  securities  as  of  equivalent 
value,  and  the  notes  of  the  Bank  of  Ken- 
tucky, though  depreciated  in  market,  were 
of  the  full  value  of  their  numerical  amount 
to  the  United  States  Bank,  and  were  so 
treated  by  the  borrower.  The  Bank  of  Ken- 
tucky was  solvent  and  able  to  pay  its  debts, 
and  the  holders  of  its  notes  could  have  re- 
covered the  amount  thereof,  with  interest 
in  gold,  from  the  Bank  of  Kentucky.  The 
plaintiffs  could  not,  by  the  negotiation',  en- 
title themselves  to  more  interest  than  they 
were  already  entitled  to  against  the  Bank 
of  Kentucky.     The  court,  in  comment- 

594  ing  upon  the  instruction  *asked  for 
by  defendant,  say,  it  was  objection- 
able because  it  put  a  bar  to  the  plaintiff's 
recovery,  on  the  ground  that  depreciated 
bank  notes  were  loaned  at  their  nominal 
value,  without  reference  to  the  fact  whether 
there  was  a  design  to  commit  usury,  or 
whether  the  notes  were  in  reality  of  a  higher 
intrinsic  value  to  the  parties ;  which  were 
the  turning  points  in  the  case. 

If  it  appeared,  in  the  case  under  consid- 
eration, that  Sutherlin 's  Confederate  notes 
were  of  equal  value  with  the  certificate,  and 
were  so  treated  by  the  parties ;  that  Suther- 
lin could  not,  by  the  negotiation,  entitle 
himself  to  a  higher  interest  than  he  was 
already  entitled  to  against  the  Confederate 
government ;  and  that  the  amount  of  these 
notes  might,  by  the  use  of  due  diligence, 
have   been    recovered    in    gold;    the    cases 


might  be  regarded  as  analogous,  and 
brought  under  the  influence  of  the  same 
principles.  But,  in  point  of  fact,  the  secu- 
rities were  not  of  equal  value,  and  were  not 
so  considered  by  the  parties.  Two  dollars 
and  twenty-one  cents  of  Confederate  money 
were  estimated  as  of  equal  value  with  one 
in  gold,  when  the  real  value  was  in  the  pro- 
portion of  ten  for  one.  In  other  words, 
Sutherlin  advances  to  the  town  of  Danville 
$10,000  in  currency,  bearing  no  interest, 
worth  $1,000  in  gold,  and  takes  the  obliga- 
tion of  the  town  to  repay  $5,000  in  gold  or 
legal  tender  notes,  with  interest  thereon 
from  date,  payable  semi-annually.  He 
therefore  lent  a  thing  of  the  value  of  $1,000 
only,  stipulating  for  a  return  of  $5,000  with 
interest.  No  interest  was  due  and  payable 
upon  the  Confederate  notes ;  nor  could  they, 
by  the  exercise  of  any  sort  of  diligence, 
have  been  converted  into  gold  at  their  full 
value,  as  they  were  only  payable  two  years 
after  the  ratification  of  a  treaty  of  peace. 

All  the  cases  in  which  the  courts  have 
held  the  transaction  an  exchange  of  credits 
or  securities,  show  that  the  securities  ex- 
changed were  bona  fide  estimated  by  the 
parties  as  of  equal  value,  and  the  de- 
595  preciated  paper  ^advanced  as  readily 
convertible  into  coined  money.  In 
the  absence  of  these  features,  an  advance  of 
depreciated  paper  at  its  nominal  value,  to 
the  party  offering  his  note  for  the  same,  is 
call^  a  loan  unless  evidence  is  adduced  to 
satisfy  the  mind  that  something  else  was 
intended.  In  the  case  already  cited,  the  Su- 
preme Court  of  the  United  States  say,  **If 
A  and  B  mutually  execute  their  obligations 
to  each  other  for  $100  with  interest,  usury 
cannot  be  predicated  upon  such  a  trans- 
action. If,  however,  one  note  bore  interest 
and  the  other  did  not,  or  if  one  charged  a 
commission  for  the  use  of  his  note,  such  a 
transaction  would  be  called  a  loan,  and  usu- 
rious, whatever  the  parties  might  term  it.** 

In  Dry  Dock  Bank  v.  American  Life  In- 
surance Co.,  3  Comst.  R.  344,  the  court  use 
this  language:  '*The  company  advanced 
their  post  notes,  for  these  certificates  are 
nothing  else,  as  cash,  at  their  nominal 
value,  in  the  same  manner  that  a  bank  of 
issue  would  receive  and  discount  a  note  for 
a  customer.  In  both  cases  there  would  be 
an  exchange  of  promises.  In  each  case  the 
property  in  the  note  issued  would  vest  in 
the  receiver.  In  neither  case  would  any 
money  be  paid.  But  in  both  cases  a  sub- 
stitute, by  the  understanding  of  the  parties, 
is  advanced  by  the  lender,  and  accepted  as 
money  by  the  borrower.  Every  transaction 
of  the  kind,  when  analyzed,  will  be  found 
to  be  a  loan  of  money,  whether  designed  or 
not,  under  the  form  of  exchange." 

In  Schermerhorn  v.  Talman,  14  New  York 
R.  93,  117-18,  Seldon,  Judge,  said:  **It  may 
be  said,  admitting  a  mere  exchange  of  ob- 
ligations not  to  be  a  sale,  neither  is  it  a 
loan,  and  hence  it  is  entirely  without  the 
statute  of  usury,  unless  brought  within*  it 
by  extrinsic  evidence  that  an  evasion  of  the 
statute  was  intended.  It  is  true  that,  liter- 
ally, the  transaction  is  neither  a   sale  nor  a 
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loan,  but  an  exchang-e.     I  apprehend,  how- 
ever, that,  legally,  in  reference  to  the  ques- 
tion of  usury,  it  must  be  regarded  as 

596  a  loan   or  as  a  sale.     No  *other  dis- 
tinction  has   ever  been    applied     to 

such  transactions  by  the  courts. 

In  The  State  Bank  of  North  Carolina  v. 
Cowan,  already  cited,  no  application  was 
made  for  a  loan,  but  an  advance  of  depreci- 
ated paper  requested.  It  was  claimed  in  the 
argument,  that  the  transaction  was  a  mere 
exchange  of  securities.  But  not  a  word  fell 
from  either  of  the  judges  that  gave  counte- 
nance or  support  to  that  proposition.  The 
decision  was  based  upon  the  ground  that 
the  funds  in  which  Cowan's  note  was  pay- 
able, though  at  par  when  the  contract  was 
made,  might  be  depreciated  in  market  to  the 
extent  of  the  bank  paper  loaned,  by  the 
time  Cowan's  note  arrived  at  maturity.  It 
was  also  said,  these  notes  of  the  bank, 
though  then  depreciated,  were  the  represen- 
tatives of  so  much  coin,  and  Cowan  might 
instantly,  upon  receiving  them,  have  de- 
manded the  coin  from  the  bank.  But  for 
these  features,  the  contract  would  have  been 
held  a  palpable  violation  of  the  usury 
laws. 

It  seems  to  me  that  this  case  is  authority 
for  the  proposition  that  this  contract  can- 
not be  sustained  in  Virginia,  upon  any  pre- 
tence of  an  exchange  of  securities. 

I  can  well  understand  that  if  two  persons 
mutually  execute  their  obligations  to  each 
other  in  like  sums,  such  a  transaction  is 
ordinarily  a  mere  exchange  of  credits.  But 
it  is  difficult  to  understand  how  an  advance 
of  depreciated  bank  notes  to  a  person  exe- 
cuting or  transferring  his  own  obligation 
therefor,  can  be  termed  an  exchange  of  secu- 
rities. In  the  first  place,  according  to  the  au- 
thority of  Lord  Mansfield,  a  bank  note  is  not 
considered  a  security  for  any  purpose.  In  the 
second  place,  as  a  man  cannot  sell  his  obli- 
gation, so  neither  can  he  exchange  U. 
There  is  nothing  in  existence  that  can  be 
the  subject  of  exchange.  A  sale  is  a  trans- 
mutation of  property  from  one  man  to  an- 
other for   money.     An    exchange  is  a 

597  transferring  of  *good8  or  property  by 
way  of  barter.     Chitty   on  Contracts 

page  .  But  the  obligation  of  a  person  in 
his  own  possession  is  not  property  nor  a 
security.  When  delivered  it  becomes  simply 
a  contract  to  pay,  and  nothing  more.  If  it 
is  not  a  contract  to  pay  upon  a  sale,  it  must 
of  necessity  be  a  contract  to  pay  upon  a 
loan.  A  delivers  to  B  his  bond,  and  the 
latter  delivers  to  A  a  chattel.  The  presump- 
tion is,  that  this  is  a  sale  of  the  chattel ; 
because,  ordinarily,  a  chattel  is  not  the 
subject  of  a  loan  ;  and  because  the  contract 
of  A  is  to  pay  the  price  agreed  on,  and  not 
to  repay  money  loaned.  This  presumption 
will  be  rebutted  by  evidence  shewing  that 
a  loan  and  an  evasion  of  the  statute  were 
intended  under  color  of  a  sale.  But  if 
A  delivers  to  B  his  bond,  and  the  latter,  in 
return,  delivers  a  bank  note  circulating  as 
money,  the  presumption  is,  that  the  trans- 
action is  a  loan,  because  such  currency  is 
usually  the  subject  of  loan  rather  than  sale. 


It  is  true  the  agreement  is  not  to  repay  the 
bank  note  or  notes  of  like  kind.  It  is,  how- 
ever, a  contract  to  repay  the  money^  of  which 
the  bank  note  is  the  representative.  This 
presumption  of  a  loan  may  also  be  rebutted 
by  evidence  shewing  that  the  bank  note  was 
bona  fide  the  subject  of  purchase  and  sale. 
If,  however,  the  bond  is  the  subject  of  ne- 
gotiation and  sale,  then  the  transaction  is 
a  loan,  for  the  reason,  as  I  have  heretofore 
endeavored  to  shew,  that  a  party  cannot  sell 
his  own  obligation  or  promise  to  pay.  The 
distinction  between  a  purchaser  of  such  an 
obligation  and  that  of  a  third  person,  is 
founded  upon  the  soundest  principles  of 
law.  In  the  latter  instance  a  subsisting 
debt  is  the  subject  of  negotiation  and  sale, 
and  the  obligation  is  merely  the  evidence 
of  the  debt.  Where,  however,  the  party 
sells  his  own  promise  or  obligation  there  is 
no  debt  in  existence  which  can  be  the  sub- 
ject of  sale.     In  such    case  the   pur- 

598  chase  of  the  obligation  *is  simply  an 
advance  of  money   upon  the  security 

of  the  parties  to  the  instrument.  The 
transaction  in  law  is  a  borrowing  and  lend- 
ing, and  nothing  else.  This  principle  is 
recognized  by  all  the  authorities.  No  solid 
reason  has  ever  been  assigned  why  the  same 
rule  is  not  applicable  to  an  advance  of  cur- 
rency constituting  a  circulating  medium, 
and  performing  all  the  functions  of  money. 
With  what  reason  can  it  be  said  that  if  a 
note  is  discounted  for  the  maker,  at  par  or 
below  par  in  gold,  it  is  a  loan ;  if  it  is  dis- 
counted 25  per  cent,  below  jpar  in  legal  ten- 
der notes  it  is  a  loan ;  but  if  bank  notes  or 
other  depreciated  currency  be  given  for  it, 
the  transaction  is  not  a  loan,  but  a  sale  or 
exchange  of  securities?  In  either  case,  the 
object  of  one  party  is  to  lend;  that  of  the 
other  to  borrow  money  or  its  equivalent. 
In  the  one  case  there  is  a  loan  of  money; 
in  the  other  a  loan  of  currency — the  substi- 
tute for  money — so  recognized  and  treated 
by  the  parties ;  and  as  such,  the  transaction 
is  directly  within  the  statute  which  applies 
to  the  loan  of  money  or  other  thing.  In  the 
absence  of  evidence  tending  to  impress  upon 
the  contract  a  different  character,  it  seems 
to  me,  it  is  to  be  presumed,  that  an  advance 
of  a  depreciated  currency  to  the  party  exe- 
cuting therefor  his  own  obligation,  is  a  loan. 
This  presumption,  according  to  many  of  the 
adjudicated  cases,  is  materially  strength- 
ened by  the  reservation  of  interest  payable 
from  the  date  of  the  contract.  It  is  very 
justly  said  that  different  persons  estimate 
paper  money  very  differently ;  that  one  per- 
son, supposing  it  might  be  equal  to  specie 
on  a  particular  day,  might  be  willing  to 
purchase  it  for  his  own  note,  payable  at 
that  period;  but  that  a  party  purchasing 
upon  such  a  contingency  would  scarcely 
contract  for  the  payment  of  interest  in  the 
meantime ;  and  that  such  a  reservation  is  a 
strong  indication  of  a  loan,  and,  un- 
explained, should  be  conclusive. 

599  *In  Moore's  ex'or  v.  Vance,  3  Dana's 
R.  361,  Judge  Marshall,  delivering  the 

opinion  of  the  Supreme  court  of  Kentucky, 
said:    *'If   there  was  any  doubt   that  the 
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transfer  of  the  executions  was  intended  as 
a  loan,  the  fact  that  the  party  was  to  pay 
interest  upon  their  nominal  amount  from 
the  date,  which  would  be  considered  as  con- 
clusive if  the  bank  notes  themselves  had 
been  transferred,  must  also  be  taken  as  con- 
clusive as  to  the  transfer  of  the  execu- 
tions. 

The  present  transaction,  tested  by  these 
rules,  must  be  considered  a  loan ;  and  as, 
by  the  terms  of  the  agreement,  a  greater 
value  is  reserved  than  legal  interest,  it 
must  be  held  to  be  a  usurious  loan. 

In  conclusion,  it  is  proper  to  state  there 
is  nothing  in  the  record  tending  to  show 
any  corrupt  motive  or  intention  on  the  part 
of  the  plaintiff.  I  have  no  doubt  the  con- 
tract was  made  without  a  thought  on  his 
part  of  violating^  the  statute  against  usury. 
It  is  well  settled,  however,  that  if  the  lender 
intends  to  take  more  than  legal  rate  of  in- 
terest, the  law  will  infer  the  corrupt  motive, 
however  innocent  the  parties  may  be  of  any 
^lesig'n  to  violate  the  law. 

In  Marsh  v.  Martindale,  3  Bos.  A  Pull. 
R.  154,  Lord  Alvanley  said:  **Though  the 
jury  have  found  that  Sir  Charles  Marsh  did 
not  think  he  was  acting  contrary  to  law, 
there  is  nothing  in  that  finding  to  prevent 
us  from  examining  the  transaction  and  de- 
claring it  to  be  corrupt,  if  it  appear  to  us 
to  be  so  in  point  of  law,  without  sending 
the  case  back  to  a  jury  to  find  the  corrupt 
intent.  It  is  needless  to  multiply  the  au- 
thorities upon  this  point,  as  the  law  is  too 
well  settled  to  be  called  in  question  at  this 
day.  The  principle  pervading  the  deci- 
sions, almost  without  exception,  show  that 
the  facts  being  agreed  by  the  parties,  or 
found  by  the  jury,  or  arising  upon  a  demur- 
rer to  the  evidence,  the  inference 
600  *of  the  law  as  to  the  intention  of  the 
parties  and  the  character  of  the  con- 
tract devolves  on  the  court.  * ' 

CHRISTIAN,  J.,  concurred   in  the  opin- 
ion of  Staples,  J. 

MONCURK,  P.,  dissented. 
Judgment  reversed. 


601        ♦City  of  Lynchburg  v.  Norvell. 

Same  v.  Slaughter. 

Same  v.  Eames,  two  cases. 

Same  v.  Phelps  &  Pamplin. 

Marcta  Term,  1871,  Rictamond. 

Absent,  JoYHSS  and  Andbbson,  Js.* 

g.  Mualdpal  Securities— Usuiy.t— City  bonds,  payable 
thirty  years  after  date,  and  bearing  six  per  cent. 
per  anmrni  interest  from  their  date,  sold  In  1864,  for 
Confederate  money,  at  the  rate  of  2H  for  one, 
when  Confederate  money  was  at  the  rate  of  twenty 
to  one  for  gold.    This  is  nsnry. 

*JoTVS8,  J.,  was  Bick*  and  Andbrson,  J.,  was  inter- 
ested In  the  question. 

tSee  21  Am.  ft  JSng.  Enc  Law,  1030;  monographic 
note  on  "Usury'*  appended  to  Coflman  y.  Miller,  96 
OrattflW. 


a.  Seme— Same.— The  fact  that  these  bonds  miffht  be 
paid  In  the  currency  which  at  the  time  they  fell 
due,  would  be  taken  by  the  State  for  taxes,  does 
not  constitute  such  a  contract  of  hazard  as  relieved 
It  from  the  taint  of  usury. 

These  are  actions  brought  by  the  appel- 
lees in  the  Circuit  court  of  Lynchburg, 
against  the  city  of  Lynchburg,  to  recover 
interest  due  upon  bonds  issued  by  the  coun- 
cil of  the  city.  By  agreement  of  the  par- 
ties, the  causes  were  heard  together  by  the 
court,  without  a  jury,  and  the  defendant  was 
allowed  to  prove  anything,  under  the  gefl- 
eral  issues,  which  might  be  proved  under 
any  proper  pleas ;  and  each  party  was  to  be 
allowed  to  object  to  any   testimony,    if  not 

admissible  in  his  case. 
602         *lt  appears  that,  in  1864,  there  was 

great     excitement     in     the     city    of 
Lynchburg  on   the   part  of  many  persons 
who  were   unable   to  provide  food  for  their 
families,    and    it   seemed  probable   that  it 
would  terminate  in  some  public  disturbance. 
In  this  condition  of  things,  the   council   of 
the  city,  in  June  1864,  resolved  to  sell  fifty 
thousand  dollars  of  the  bonds  of  the  city, 
bearing  interest  at  the  rate  of  six  per  cent, 
per  annum,    and   payable  in  not  less  than 
thirty  years  from  their  date.     Accordingly, 
the  bonds  were   sold   at  auction  in  August 
of  that  year,  at  an   average  of  about  $249, 
in  Confederate  money,    for  $100;  when  the 
difference   between   such   money  and  gold 
was  from  twenty   to   twenty-five    for   one. 
The  bonds,  which   were  coupons,   bore  in- 
terest at  six  per  cent,  per  annum,  and  were 
made  payable   at  thirty  years  from  their 
date.     At  the  time  these  bonds  were  sold,  it 
was   announced    by   the   president   of   the 
council,    that   they   would   stand   upon  the 
same  footing  as  the  old  bonds  of  the  city, 
and  would  be  paid  in  such  currency  as  was 
receivable    at   the   time    by    the   State  for 
taxes;  and  they  in  fact   brought   about  the 
same  price  as  the  old  bonds.     The  plaintiffs 
in  these  actions  were  the  purchasers  of  the 
most  of  them  at   the    sale,    though  some  of 
the  bonds  held  by  Kames  were  transferred 
to    him   by    the    purchaser;  and   that    was 
probably   the   case   with   the  bond  held  by 
the  plaintiff  Norvell. 

The  object  of  the  sale  of  these  bonds  being 
to  furnish  supplies  for  the  needy  in  the  city, 
a  store  was  opened,  in  which  the  supplies 
were  sold  at  cost  to  all  such  of  the  citizens 
as  required  assistance. 

It  appears  that,  at  the  end  of  the  war, 
there  was  probably  goods  enough  in  the 
store  to  have  paid  the  principal  of  the  bonds ; 
but,  to  avoid  a  riot,  it  became  necessary  to 
continue  the  sale  of  the  goods  for  some  days 
for  Confederate  money. 

The  Circuit  court  rendered  judgments  for 
the  plaintiffs;  and  the  defendant  ex- 
603  cepted ;  and  took  the  case  *to  the  Dis- 
trict court  at  Lynchburg;  but  that 
court  affirmed  the  judgments ;  and  the  city 
of  Lynchburg  applied  to  this  court  for  a 
supersedeas;  which  was  awarded. 

The  council  of  the  city  has  authority,  in 
the  name  and   for    the   use  of   the  city,  to 
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contract  loans,  or  cause  to  be  issued  certifi- 
cates of  debt  or  bonds ;  but  such  loans,  cer- 
tificates or  bonds  shall  not  be  irredeemable 
for  a  g^reater  period  than  thirty-four  years. 

Ould  &  CarrinfiTton  and  Garland  &  Chris- 
tian, for  the  appellant.  See  argument  in 
the  preceding  case. 

Kean,  Kirkpatrick  and  Wm.  Daniel,  for 
the  appellees. 

1.  Position  of  the  cases. 

These  causes  were  tried  by  the  court  upon 
an  agreement  that  all  defences  might  be 
made,  and  all  objections  to  the  testimony 
taken. 

This  puts  the  plaintiff  in  error  in  the  po- 
sition here  of  a  demurrant  to  evidence. 
ClafiBiin  A  Co.  v.  Steenbock  &Co.,  ISGratt. 
847 ;  Ewing  v.  Ewing,  2  I^eigh  337. 

This  effectually  disposes  of  the  evidence 
tending  to  show  that  these  bonds  were 
issued  for  war  purposes,  which  was  dis- 
proved at  any  rate.  It  also  establishes  the 
good  faith  of  the  whole  transaction,  and 
confines  the  question  of  ultra  vires  to  the 
charter,  the  ordinance  and  the  bond.  It 
also  excludes  all  idea  of  a  shift,  contrivance 
or  indirection,  on  the  question  of  usury, 
and  makes  it  necessary  for  the  plaintiff  in 
error  to  make  out  a  case  of  usury  per  se. 

We  understand  the  questions  now  open  to 
be— 

1.  That  the  issue  of  bonds  was  ultra  vires. 

2.  That  the  bonds  are  usurious. 

I.  Upon  the  first  of  these  questions,  we 
submit — 

1.  That  the  governmental  powers  of  a  city 
are  elastic.  iSchmond  has  no  power  to  deal 
in  liquors;  yet,  for  the  preservation  of 
property  and  good  order,  she  was  competent, 
under  special  circumstances,  to  buy 
604  all  *the  liquor  within  her  limits. 
Jones  A  Co.  v.  City  of  Richmond,  18 
Gratt.  517. 

The  construction  contended  for  on  the 
other  side  is  too  narrow.  In  times  like  those 
in  1864,  these  local  governments,  necessa- 
rily, must  do  acts  which,  in  ordinary  times, 
they  might  not  do. 

1.  The  council  were  the  judges  of  the 
necessity  to  provide  funds  for  general  city 
purposes,  in  Confederate  States  treasury 
notes. 

2.  They,  in  good  faith,  made  what  they 
call  a  sale  of  bonds ;  which  was  a  mere  mode 
of  exchange  of  one  security  for  the  other, 
in  order  to  get  the  benefit  of  the  high  pre- 
mium bonds  bore  in  Confederate  States 
notes. 

3.  The  universality  of  Confederate  States 
notes  shut  them  up  to  this  mode  of  effecting 
a  necessary  end  for  the  use,  and  preserva- 
tion of  the  city  and  people. 

Grould  V.  Town  of  Sterling,  23  New  York 
R.  456,  was  not  a  sale  of  bonds.  It  was  an 
issue  in  direct  violation  of  a  special  statute 
permitting  the  issue  for  a  special  purpose. 

Talmage  v.  Pell,  3  Seld.  R.  328,  was  a 
speculation  in  State  bonds  by  an  insurance 
and  banking  company  for  traffic. 

II.  Upon  the  question  of  usury. 


Usury  is  either  express  or  by  a  shift. 
The  second — concealed  usury — is  excluded. 

1.  By  the  actual  facts  of  the  case,  which 
show  affirmatively  that  no  such  offence  was 
contemplated  by  either  side. 

2.  By  the  rule  above  referred  to,  that  the 
plaintiff  in  error  stands  as  a  demurrant  to 
evidence. 

Observe : 

1.  There  is  no  case  where  an  obligation 
given  for  a  depreciated  currency  in  greater 
nominal  amount  than  the  obligation  has 
ever  been  adjudged  usurious. 

2.  It  is  doubtful  whether  usury  can 

605  be  predicated  at  *all  of  a  transaction 
founded  upon  a  fluctuating,    yet   uni- 
versal paper  currency. 

3.  All  the  cases  relied  on  by  plaintiffs  in 
error  are  of  transactions  in  a  depreciated 
currency,  which  existed  along  with  a  good 
one  in  actual  use — such  depreciated  notes 
not  being  the  real  currency  of  the  commu- 
nity— and  this  is  always  remarked  on  by 
the  courts  as  proving  the  shift  to  conceal 
usury. 

4.  Grold  was  never  referred  to  during  the 
war  as  a  standard  of  value.  See  Joynes,  J., 
in  Rucker's  Adm'x  v.  Bearing,  18  Gratt. 
434. 

Gold  appreciated  more  rapidly  than  any 
other  commodity :  greatly  more  than  lands, 
labor,  breadstuffs,  subsistence  or  apparel. 
Board  at  the  Richmond  hotels  during  the 
war  could  be  had  by  foreigners  who  used 
specie  funds,  at  a  cost  of  from  thirty  cents 
to  one  dollar  a  day. 

This  fact,  that  gold  was  not  a  standard 
of  value  at  all,  is  illustrated  by  this  trans- 
action. L^ynchburg  bonds,  issued  before 
the  war,  were  worth  2}4  to  1 ;  gold  25  to  1. 
This  $50,000  of  bonds  would,  at  gold  rates, 
have  brought  one  and  a  quarter  millions, 
which  would  have  redeemed  the  entire 
funded  debt  of  Lynchburg,  at  its  then 
market  rate,  twice  over.  (That  debt  was 
about  $400,000.) 

Again :  The  council  saw  in  this  state  of 
facts  a  means  of  making  a  judicious  finan- 
cial operation.  They  sold  or  exchanged 
$50,000  of  bonds  for  $125,000  of  Confederate 
States  notes,  expended  $75,000  in  supporting 
the  city  government  without  taxation,  and 
so  used  the  other  $50,000  that,  at  the  end  of 
the  war,  they  had  value  sufficient  to  pay 
the  whole  issue  of  bonds  in  good  money; 
which  they  did  not  do,  only  because,  in 
order  to  avoid  riot,  they  distributed  over 
$40,000  of  supplies  to  the  mob  after  the  sur- 
render, and  realized  $8,000  to  $10,000  from 
the  residue.  This  fact  that,  after  using, 
to  avoid  a  year's  taxation,  three-fifths 

606  of  the  proceeds  *of   these  bonds,    the 
proceeds   of   the  residue  represented 

the    value   of  the   bonds  in  good  money  at 
the  end  of  the  war,  demonstrates  that, 

1.  The  council  acted  wisely,    judiciously. 

2.  They  understood  the  subject  of  relative 
values,  in  those  times  of  dislocated  stand- 
ards, and  their  -  judgment  was  vindicated 
by  results. 

3.  That  the  pretence  of  hardship  is  utterly 
without  foundation. 
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4.  That  while,  for  purpose  of  scaling,  gold 
is  resorted  to,  it  is  only  ex  necessitate ;  and 
this  the  Legislature  saw  was  often  too  un- 
just to  be  borne.  Hence  the  amendment  of 
28th  February,  '67,  to  the  scaling  act. 

5.  That  no  such  standard  can  properly 
be  set  up  for  the  purpose  of  inferring  a 
quasi  criminal  intent,  and  enforcing  this 
penalty  of  confiscation  on  parties  who  never 
dreamed  of  violating  any  rule  of  law  or 
morals. 

Usury  laws  are  for  the  protection  of  the 
weak  against  the  strong.  Here  they  are 
invoked  by  a  government  armed  with  un- 
limited power  of  taxation,  against  its  own 
citizens,  whose  whole  estates  were  at  its 
mercy.  Hence,  if  there  is  usury,  it  is  by 
the  dry  letter  of  the  law,  not  its  spirit. 

Again :  The  city  gave  its  bonds ;  the  de- 
fendants in  error  gave  Confederate  States 
notes.  Suppose  the  city  bonds  were  for 
gold.  The  exchange  was  in  good  faith, 
between  parties  capable,  in  law  and  in  fact, 
of  judging  whether  the  contract  was  judi- 
cious. If  the  bonds  were  payable  in  gold, 
so  were  the  Confederate  States  notes,  and 
there  was  a  legal  probability  that  the  Con- 
federate States  notes  would  be  redeemed  in 
gold  in  a  year  or  two,  and  the  amount  was 
2Ji  to  1. 

Such  a  transaction  is  not,  per  se,  usurious. 
Bank  of  United  States  v.  Waggener,  9  Peters 
U.  S.  R.  378 ;  State  Bank  of  North  Car.  v. 
Cowan,  8  Leigh,  238 ;  Boswell  v.  Clarksons, 
1  J.  J.  Marsh.  R.  47, 

Our  case  is  stronger  than  any  of 
607  these,  because  here  *the  facts  exclude 
the  idea  of  any  shift,  and  the  premium 
(2%  to  1)  makes  a  case  essentially  different 
from  ^ny  case  cited  by  our  adversaries. 
We  may  safely  say  there  is  no  case  where  a 
premium  in  depreciated  money  was  given 
for  a  man's  bond,  ever  adjudged  usurious. 
Bracken  v.  Griffin,  3  Call  433,  illustrates. 

But  this  case  differs  radically  from  all 
those  relied  on  by  the  plaintiff  in  error  in 
a  vital  particular.  Our  bonds  are  not  pay- 
able in  money  at  all  events. 

These  bonds  were  issued  August  22,  1864. 
On  the  14th  October,  1863  (see  Acts  1863-'4, 
page  1),  the  Legislature  enacted  that  after 
the  20th  of  that  month  all  contracts  for  the 
payment  of  money  should  be  payable  in 
such  currency  as  the  State  was  receiving  at 
the  time  the  contract  became  payable,  unless 
some  other  medium  was  expressly  stated  in 
writing.  Now,  it  was  proclaimed  at  the 
bidding  that  these  bonds  would  be  payable 
in  whatever  was  current  in  Virginia  when 
they  matured.  Thus,  by  the  law  as  well  as 
by  express  understanding  of  the  parties, 
these  bonds  had  imbedded  into  their  very 
bodies  and  constitution  the  quality  of  being 
payable,  not  in  money,  but  in  such  currency 
as  the  State  of  Virginia  chose  from  time  to 
time  to  receive.  At  that  very  time  she  was 
receiving  Confederate  States  notes.  The 
interest  which  matured  1st  January,  1865, 
was  payable,  and  was  actually  paid,  in 
Confederate  States  notes  worth  60  to  1. 

The  question  whether  a  contract  is  usu- 
rious is  determined  at  the  time   it  is  made. 


Pollard  V.  Baylor,  6  Munf.  433,  and  many 
cases. 

Is  there  a  judge  or  lawyer  on  earth  who 
would,  in  August,  1864,  have  pronounced 
this  a  usurious  contract,  in  view  of  these 
facts:  the  premium;  the  absence  of  any 
ascertainable  standard  of  value;  the  uni- 
versal prevalence  of  Confederate  States 
notes— the  act  of  October  14  making  the 
bonds  solvable  in  a  currency  then  fluctuat- 
ing, depreciating,   changing,  and,  in 

608  the  ^future,  payable  in  no  man  could 
or  can  now  say  what? 

This  essential  characteristic  of  these 
bonds  puts  them  quite  outside  the  principles 
on  which  they  are  assailed,  and  brings 
these  cases  precisely  under  the  rules  estab- 
lished in  State  Bank  of  North  Car.  v. 
Cowan ;  Selby  v.  Morgan ;  Steptoe  v.  Har- 
vey, and  Boulware  v.  Newton.  The  prin- 
cipal is  at  risk — not  merely  in  a  potential 
but  in  an  actual  legal  aVid  practical  sense. 

These  bonds  mature  in  1894.  Who  can 
say  how  much  value  the  bondholders  will 
receive  in  interest,  payable  in  any  paper 
which  this  State  makes  receivable  at  its 
treasury  from  now  till  then.  If  interest 
had  been  paid  in  1866,  they  would  have 
received  $40  50  on  the  $1,000.  In  1875,  a 
war  with  England  may  make  the  interest 
worth  in  gold  half  that  sum.  And  in  1894, 
when  the  principal  is  payable,  the  bond- 
holder may  be  under  the  necessity  of  re- 
ceiving that  in  a  medium  as  bad,  or  worse, 
than  Confederate  notes  in  1864,  dollar  for 
dollar. 

STAPLES,  J.  In  these  cases  the  ground 
has  been  taken  that  the  plaintiff's  bonds 
are  contracts  of  hazard,  and  therefore  not 
within  the  influence  of  the  principles  an- 
nounced in  the  case  of  **Town  of  Danville 
V.  Sutherlin,"  supra.  In  support  of  this 
proposition  the  act  of  14th  October,  1863, 
passed  by  the  Richmond  Legislature,  has 
been  cited  and  relied  on.  That  act  provides 
that  any  contract  made  on  or  after  the  20th 
October,  1863,  for  the  payment  of  money, 
shall  be  deemed  to  be  for  the  payment  of 
the  sum,  expressed  or  implied,  in  the  cur- 
rency which,  at  the  time  the  contract  be- 
comes payable,  shall  be  receivable  in 
payment  to  the  State,  unless  this  intend- 
ment shall  be  expressly  excluded.  It  is 
further  provided,  that  the  act  shall  continue 
in  force  until  the  expiration  of  six  months 
after  a  treaty  of  peace  between  the  Confed- 
erate States  and   the   United    States. 

609  *It  seems  to  me  the  meaning  of  this 
act  is  too  plain  to  admit  of  discussion. 

The  Legislature,  no  doubt,  thought  that 
contracts  thereafter  made,  as  a  general  rule, 
would  be  based  upon  Confederate  currency 
as  a  standard  of  value.  The  object  was 
to  provide  a  simple  rule  of  evidence  by 
which  such  contracts  might  be  discharged 
in  the  same  kind  of  currency.  This  view 
is  confirmed  by  the  provision  limiting  the 
operation  of  the  act  for  six  months  after 
a  treaty  of  peace,  during  which  period  it 
was  supposed  Confederate  currency  would 
constitute  the   sole    circulating   medium  of 
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the  country.  It  is  also  coniirmed  by  an- 
other act  passed  a  short  time  before,  at  the 
same  session,  providing*  that  Confederate 
notes  should  be  thereafter  receivable  in 
payment  of  taxes  and  other  public  dues. 
Thus  one  act  declares  that  Confederate  cur- 
rency shall  be  receivable  in  payment  of  all 
State  dues ;  another  closely  succeeding  de- 
clares that  all  contracts,  after  a  certain 
period,  shall  be  presumed  to  be  payable  in 
such  currency  as  the  State  may  receive. 
The  two  construed  together  unmistakably 
indicate  the  legislative  intent.  It  is  clear 
that  the  act  was  intended  as  a  measure  of 
relief  and  protection  to  the  debtor  class. 
Such  was  the  understanding  when  the  act 
was  passed,  and  such  has  been  the  con- 
struction given  to  it  ever  since. 

Conceding,  however,  that  these  bonds  are 
payable  in  such  currency  as  the  State  may 
receive  when  they  mature,  is  that  such 
risk  or  hazard  as  relieves  the  contract  from 
the  taint  of  usury.  It  is  well  settled,  that 
where,  by  the  terms  of  the  ag^reement,  the 
repayment  of  the  loan  depends  upon  the 
happening  of  contingent  events,  or  is  to 
be  made  in  a  currency  of  fluctuating  value, 
so  that  the  lender  may  receive  nothing,  or 
something  less  than  his  principal  and  leg^l 
interest  may  amount  to,  the  contract  is  not 
liable  to  the  imputation  of  usury.  Such 
loans  are  not  within  the  statute,  because 
the  excessive  premium  is  regarded  as 
610  a  compensation  *for  the  hazard,  and 
not  for  the  forbearance.  Transactions 
of  this  character,  in  fact,  are  not  loans,  but 
a  species  of  wager.  The  lender,  in  making 
the  contract,  looks  to  the  risk,  and  fixes 
his  premium  by  his  estimate  of  that  risk. 
And  the  question  arises  in  such  cases,  is 
this  hazard  encountered  by  the  lender,  a 
real,  substantial  hazard,  or  is  it  merely 
colorable?  If  the  latter,  it  will  not  take 
the  case  out  of  the  operation  of  the  statute, 
where  ihe  substance  of  the  contract  is  a 
borrowing  and  lending.  In  the  Earl  of 
Chesterfield  v.  Jansseen,  1  Atk.  R.  301,  it 
is  said  the  true  distinction  is  between  a 
colorable  and  a  fair  and  absolute  hazard  of 
the  principal  money.  If  the  lender  has  so 
made  his  agreement,  he  is  secure  from  loss, 
and  has  a  chance  of  gain.  This,  by  taking 
away  the  contingency,  deprives  the  trans- 
action of  its  legality.  Barnard  v.  Young, 
17  Ves.  R.  44;  Steptoe's  Adm*rs  v.  Harvey's 
Kx*ors,  7  Leigh  501. 

In  many  cases  the  courts  have  held  the 
contracts  to  be  usurious,  in  consequence  of 
the  slightness  of  the  risk,  though  the  loans 
were  upon  their  face  contracts  of  hazard. 
Reynolds  v.  Clayton,  2  Anderson  R.  15; 
Mason  v.  Abdy,  3  Salk.  R.  390;  Gibson  v. 
Fristoe,  1  Call  62.  These  are  acknowledged 
principles  of  law.  How  do  they  affect  the 
contracts  under  consideration?  The  only 
risk  the  plaintiffs  incur  of  the  loss  of  their 
claim,  is  that  of  the  insolvency  of  the  cor- 
poration. That,  however,  is  a  hazard  every 
lender  incurs  in  any  case ;  but  it  does  not 
enter  into  the  definition  of  legal  hazard, 
according  to  all  the  authorities. 

The  plaintiffs  possibly  run   some   risk  of 


receiving  less  than  the  amount  advanced 
by  them;  but  it  must  be  admitted  to  be 
extremely  slight.  It  is  within  the  bounds 
of  possibility,  but  altogether  improbable. 
The  plaintiffs  loaned  about  ninety-two 
thousand  dollars  in  Confederate  notes,  of 
the  value  of  $4,000  in  gold,  stipulating 
for   the    repayment    by    the    sum    of 

611  *$37,000   in    gold   or   leeral   currency, 
with  interest  thereon  from  the  date  of 

the  contract.  This  interest  amounts  to 
$2,200  annually;  and,  by  the  time  the  bonds 
mature,  the  plaintiffs  will  have  received, 
in  the  way  of  interest  alone,  a  sum  nearly 
ten  times  the  value  of  the  loan,  including^ 
principal  and  interest.  And  this  enormous 
premium  is  to  be  paid  before  it  can  be  as- 
certained in  what  sort  of  currency  the  prin- 
cipal is  ultimately  payable.  The  interest, 
for  which  these  suits  were  instituted,  is 
more  than  sufficient  to  repay  the  amount 
advanced  by  the  plaintiffs. 

Whatever  may  be  the  condition  of  the 
currency  when  the  bonds  mature,  the  plain- 
tiffs have  made  themselves  secure  against 
loss  by  the  reservation  of  interest,  unless 
we  are  to  assume  that  the  State,  at  the  ex- 
piration of  thirty  years,  and  in  the  mean- 
time each  successive  year,  will  continue  to 
receive  a  highly  depreciated  currency  in 
payment  of  her  dues.  It  is  idle  to  say  that 
the  parties  anticipated  or  apprehended  any 
such  result.  If  so,  why  was  the  enquiry 
made  on  the  day  of  sale,  whether  the  bonds 
were  payable  in  Confederate  currency? 
Why  was  the  assurance  given  they  would 
be  paid  in  such  currency  as  the  State  might 
receive  when  the  day  of  payment  arrived? 
Why  was  it  made  known  to  the  bidders  that 
it  was  not  the  purpose  of  the  corporate  au- 
thorities to  make  any  distinction  between 
these  bonds  and  other  liabilities  of  the  city 
contracted  before  the  war?  There  can  be 
but  one  answer  to  these  enquiries.  It  was 
apprehended  the  bonds  might  be  paid  in 
the  depreciated  currency  then  in  circulation. 
To  remove  this  apprehension,  to  g^ive  con- 
fidence in  these  securities,  the  assurance 
was  demanded  and  given  that  the  common 
council  were  determined  to  make  no  dis- 
tinction between  these  obligations  and  any 
other  liabilities  of  the  city. 

In  all  real  contracts  of  hazard,  the  lender 
charges    for  the  risk,  and  not  for  the 

612  loan.     Here  the  supposed  *risk  is  held 
out  as  an  inducement  to  the  lender  to 

invest,  and  was  actually  supposed  to  en- 
hance the  value  of  the  securities.  Upon 
the  face  of  the  transaction,  it  is  apparent 
that  the  usurious  premium  agreed  to  be 
paid  was  in  consideration  of  the  loan,  and 
not  of  the  hazard  incurred. 

It  is  very  clear,  the  city  of  Lynchburg 
would  not  have  sold  its  bonds  at  such  an 
enormous  discount,  but  for  the  extremities 
to  which  it  was  reduced.  Threatened  with 
violence  from  without  and  violence  within, 
it  could  only  raise  money  by  sacrifices 
which  no  people  will  ever  submit  to  except 
from  stern  and  imperious  necessity.  The 
condition  of  the  country,  the  apprehension 
of  riots,  mob  violence,    and   outrage    upon 
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the  property  and  peace  of  the  city,  could 
alone  have  affected  its  credit  to  the  extent 
disclosed  by  this  transaction.  We  all  know 
— universal  observation  attests — that  as  the 
difficulties  and  embarrassments  of  the  bor- 
rower increase,  the  lender  becomes  more 
exacting*  in  his  terms,  and  will  only  part 
with  his  money  at  rates  ruinous  to  pay. 

I  do  not  mean  to  cast  any  reflection  upon 
the  plaintiffs.  They,  no  doubt,  honestly 
believed  they  were  purchasing  the  bonds 
fairly  in  open  market.  And  so  every  lender 
believes,  in  discounting  the  paper  of  the 
needy  and  distressed  debtor,  hawked  about 
the  market  in  search  of  a  purchaser  upon 
any  terms.  But  his  faith  in  the  fairness 
of  the  transaction  has  nothing  to  do  with 
the  question  of  usury.  Upon  every  reason- 
able calculation,  these  plaintiffs  for  the 
$4,000  in  value  advanced  by  them  will  ulti- 
mately receive  little  less  than  $100,000  in  a 
sound  currency.  If  the  statutes  against 
usury  do  not  reach  cases  like  these,  it  is  far 
better  and  wiser  at  once  to  repeal  them, 
and  leave  \o  parties  the  right  to  make  such 
contracts  as  their  inclination  or  necessities 
may  suggest. 

It  was  argued  that  the  city  of 
613  Lynchburg  disposed  *of  the  Confed- 
erate notes  upon  most  advantageous 
terms.  The  answer  is,  it  would  have  dis- 
posed of  the  larger  sum,  it  ought  to  have 
received  upon  still  more  advantageous 
terms.  It  is  well  settled  that  the  use  the 
debtor  may  make  of  the  money,  or  the  profit 
he  may  derive  from  it,  is  not  to  be  consid- 
ered in  ascertaining  whether  the  transaction 
is  usurious.  In  all  such  cases  the  true  and 
only  enquiry  is,  does  the  lender  g^in  more 
than  the  legal  rate.  If  so,  the  transaction 
is  usurious,  whatever  may  be  the  profit  the 
borrower  may  realize.  'Die  rule  is  founded 
on  good  sense  and  sound  principles  of  law, 
and  is  too  well  established  to  be  now  called 
in  question. 

For  these  reasons,  I  think  these  cases 
must  be  settled  upon  the  principles  laid 
down  in  the  case  of  **Town  of  Danville  v. 
Sutherlin,"  and  the  judgment  reversed,  as 
in  that  case. 

CHRISTIAN,  J.,  concurred  in  the  opinion 
of  Staples,  J. 

MONCURB,  P.,  dissented. 

Judgment  reversed. 


614      *The  Manhattan  Life  Ins.  Co.  v.  War- 
wick. 

March  Term.  1871,  Richmond. 
[8  Am.  Rep.  21&] 
Life  Insurance  Compenlee— Payment  of  Premlnms  Pre- 
vented by  War—Bffect.»— In  July,  1867,  W.,  of  Rich- 
mond, obtains  from  the  M.  Ins.  Ck).  of  New  York, 
throturh  their  agent  in  Richmond,  a  policy  of 

^Ufe  Insnrance  Policies— Effect  of  War.— The  rule 
laid  down  in  the  principal  case  that  an  insurance 
contract  is  merely  suspended  and  not  abros^ited  by 
a  war,  which  makes  the  parties  alien  enemies,  and 


insnrance  for  the  life  of  S.  his  debtor,  forfeited  if 
premiums  not  paid  on  the  day.  An  endorsement 
on  the  policy  says:  no  payment  of  premiums  bind- 
infir  on  the  company  unless  the  same  is  acknowl- 
edffed  by  a  printed  receipt,  signed  by  an  officer  of 
the  company.  Payments  of  premiums  are  paid 
and  such  receipts  given,  signed  by  an  officer  in 
New  York,  countersigned  by  the  agent  here  to 
whom  the  money  is  paid,  until  1861;  when  the 
premium  is  paid  to  the  agent  here,  but  only  the 
receipt  of  the  agent  here  given  for  it:  and  the  com- 
pany does  not  receive  IL  In  July,  1802.  W.  offers  to 
pay  the  premium  to  the  agent  here :  but  he  declines 
to  receive  it,  the  company  having  directed  him 
that  the  premiums  must  be  paid  In  New  York.  S. 
dies  in  November,  1863.  The  M.  Ins.  Co.  is  liable  to 
W.  for  the  amount  of  the  insurance,  less  the  last 
premium  which  he  had  not  paid. 

This  was  an  action  of  covenant  in  the 
Circuit  court  of  the  City  of  Richmond, 
brought  in  April,  1866,  by  Corbin  Wanvick, 
a  citizen  of  Richmond,  against  the  Man- 
hattan Life  Insurance  Company  of  New 
York.  The  action  was  founded  on  a  policy 
under  seal,  issued  by  the  defendant  to  the 
plaintiff,  bearing  date  the  23d  day  of  July, 
1857,  whereby  the  Manhattan  Life  Insur- 
ance Co.,  in  consideration  of  the  sum  of 
$1,031,  to  them  in  hand  paid  by  Corbin 
Warwick,  and  of  the  annual  premium  of 
$1,031,  to  be  paid  on  or  before  the  23d  day 
of  July  in  every  year  during  the  continu- 
ance of  the  policy,  insured  the  life  of  Wm. 
Sidney  Warwick,  of  the  county  of  Powha- 
tan,   Va.,    in   the   sum  of  $10,000,  for  the 

that  this  suspension  extends  to  the  stipulation 
requiring  payment  of  premiums  at  dates  falling 
within  the  period  of  separation,  is  approved  by 
several  subsequent  cases  which  cite  the  principal 
case  as  settling  the  doctrine  on  this  subject.  See 
Mnt,  etc.,  Co.  v.  Atwood,  24  Qratt  501;  N.  Y..  etc., 
Co.  V.  Hendren.  24  Oratt  640;  Conn.,  etc.,  Co.  v. 
Duerson,  88  OratL  6S8;  Clemmitt  v.  N.  Y..  etc.,  Co., 
76  Va.  861. 

In  Mnt,,  etc.,  Co.  v.  Atwood,  24  Qratt.  502,  the  court 
said  that  the  judgment  in  the  principal  case  neces- 
sarily established  the  following  propositions: 

1.  That  a  policy  of  life  insurance,  providing  for 
the  payment  of  annual  premiums  under  penalty  of 
forfeiture  of  all  payments  and  all  interest  in  the 
policy  for  non-payment,  is  not  such  a  contract  of 
continaing  performance  as  is  abrogated  by  a  state 
of  war,  when  the  underwriter  Is  a  citizen  of  one  of 
the  hostile  communities  and  the  assured  and  insured 
are  citizens  of  the  other,  but  it  is  suspended  merely. 

2.  In  such  case  the  non-payment  of  premiums  by 
reason  of  the  failure  or  refusal  of  the  underwriter 
or  his  agent  to  receive  the  premiums  in  consequence 
of  the  existence  of  war  does  not  vacate  the  policy. 

In  Abell  V.  Penn,  etc.,  Co.,  18  W.  Va.  428  et  wq.,  the 
court  said  that  three  essentially  distinct  views  have 
been  taken  of  the  relative  rights  of  the  parties  to  an 
insurance  contract  providing  for  the  payment  of  an 
annual  premium  by  the  assured  with  a  condition  to 
be  void  on  nonpayment  promptly,  at  the  close  of  a 
war  which  made  them  alien  enemies.  The  first  view 
is,  that  the  war  did  not  dissolve  the  contract  of 
insurance  between  the  parties  but  only  suspended 
the  performance  of  it  till  the  restoration  of  peace ; 
and  the  failure  of  the  assured  to  pay  his  annual 
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term  of  his  natural  life,  for  the  sole 
615  *use  of  Corbin  Warwick.  And  the 
company  bound  themselves  to  pay  to 
Corbin  Warwick,  his  ez*ors,  &c.,  the  sum 
insured  within  ninety  days  after  due  notice 
and  satisfactory  evidence  of  the  death  of 
the  said  Wm.  Sidney  Warwick,  and  proof 
of  the  just  claim  of  the  assured  under  the 
policy,  deducting  therefrom  the  amount  of 
unpaid  notes  given  for  premiums  or  loans 
on  the  policy,  and  all  deferred  premiums, 
if  any,  then  existing. 

Among  other  conditions  not  necessary  to 
mention,  it  was  provided,  '4n  case  the  said 
Corbin  Warwick  shall  not  pay  the  said 
premiums  on  or  before  the  day  hereinbefore 
mentioned  for  the  payment  thereof,  and  in 
every  such  case,  the  said  company  shall  not 
be  liable  for  the  payment  of  the  sum  assured, 
or  siuy  part  thereof ;  and  this  policy  shall 
cease  and  determine. ' ' 

'*And  it  is  further  agreed  by  the  assuredj 
that  in  case  when  this  policy  shall  cease, 
or  become,  or  be  null  or  void,  all  previous 
payments  made  thereon  shall  be  forfeited 
to  the  said  company.*'  **Not  binding  on 
the  company  until  countersigned  by  J.  B. 
Macmurdo,  Richmond,  and  the  advance 
premium  paid.*' 

On  the  back  of  this  policy  was  endorsed, 
'*no  payment  of  premiums  binding  on  the 
company  unless  the  same  is  acknowledged 
by  a  printed  receipt,  signed  by  an  officer  of 
the  company.'* 

The  parties  agreed  to  waive  a  jury  and  to 
submit  the  whole  matter  of  law  and  fact  to 

premiums  promptly  durioff  the  war  did  not  avoid 
the  policy.  The  principal  case  is  cited  as  sustaining 
ttals  view,  but  the  West  Virginia  court  thinks  the 
view,  on  the  whole,  nnsonnd. 

The  second  view  is  that  the  contract  is  utterly 
annulled  and  vacated,  and  that  neither  the  assured 
nor  the  company  has  any  cause  of  action  on  the 
contract  or  in  any  other  form  by  reason  of  the  con- 
tract havincr  been  made  and  the  premiums  not  paid 
durinsr  the  war  because  of  the  illegality  of  paying 
or  receiving  them.  The  court  cites  DiUard  v.  Man- 
hattan, etc.,  Co.,  44  Ga.  119,  as  the  only  known  case 
sustaining  this  view,  and  says  this  second  view  is 
untenable,  being  not  only  contrary  to  reason,  but 
being  unsupported  by  authority. 

The  third  view,  intermediate  between  the  first  and 
second,  regards  the  policy  of  insurance  as  not  for- 
feited by  the  failure  to  make  prompt  payment  of 
premiums  falling  due  during  the  war,  where  the 
payment  was  prevented  by  the  existence  of  the  war, 
but  that  such  policy  cannot  be  revived  after  the 
close  of  the  war  unless  the  company  so  elect.  N.  Y., 
etc..  Co.  v.  Statham,  8  Otto  (08  U.  S.  R.)  24,  is  cited  as 
sustaining  this  view. 

The  West  Virginia  court  holds  this  last  view,  in  the 
main,  sound,  but  too  favorable  to  the  insurance 
company.  The  court  held  in  this  case  (Abell  v. 
Penn.  etc.,  Co.,  18  W.  Va.  400.)  that  where  the  failure 
to  pay  the  annual  premium  is  caused  by  a  war  which 
makes  the  underwriter  and  the  insured  alien  ene- 
mies, thus  making  it  unlawful  for  them  to  have  any 
intercourse,  that  the  policy  is  nevertheless  annulled, 
if  the  company  Insists  on  it;  but  the  assured  is 
entitled  to  claim  a  return  of  the  premiums  actually 
paid  after  deduction  has  been  made  sufficient  to 


the  court ;  and  further,  that  the  defendant, 
under  the  plea  of  '^conditions  performed,*' 
might  rely  upon  any  defence  which  could 
be  made  by  special  plea.  And  all  the  evi- 
dence having  been  submitted,  the  court 
rendered  a  judgment  for  the  plaintiff  against 
the  defendant  for  $8,%9  (abating  the  last 
premium,  which  had  not  been  paid,  from 
the  $10,000,  the  amount  of  the  insurance), 
with  interest  from  the  time  the  suit  was 
instituted.  The  whole  evidence  was  there- 
upon spread  upon  the  record;  and 
616  *^the  defendants  applied  to  this  court 
for  a  supersedeas,  which  was  awarded. 

From  the  evidence  it  appeared  that  Wm. 
Sidney  Warwick,  the  brother  of  Corbin 
Warwick,  being  indebted  to  Corbin  in  the 
sum  of  about  $20,000,  the  said  Corbin  War- 
wick, prior  to  the  23d  of  July,  1857,  applied 
to  the  late  James  B.  Macmurdo,  then  the 
agpent  of  the  Manhattan  Life  Ins.  Co.  in 
Richmond,  Va.,  for  a  policy  of  insurance 
by  that  company,  upon  the  life  of  Wm.  Sid- 
ney Warwick;  and  the  policy  hereinbefore 
mentioned  was  obtained  through  Macmurdo. 

The  payment  of  the  first  premium  was 
made  when  the  policy  was  delivered.  The 
payments  of  the  premiums  for  July,  1858, 
1859  and  1860,  are  evidenced  by  printed  re- 
ceipts, in  which,  after  stating  the  receipt 
of  the  money,  it  says :  not  binding  until 
paid  and  countersigned  by  J.  B.  Macmurdo, 
Esq.,  agent  at  Richmond.  And  they  are 
signed, 

C.  Y.  Wemple,  Secretary. 
J.  B.  Macmurdo,  Agent. 

compensate  the  company  for  the  risk  which  it 
incurred  of  having  to  pay  the  amount  insured,  while 
the  policy  was  in  force. 

In  Mutual,  etc.,  Co.  v.  Atwood.  M  Qratt.  807.  the 
court  said :  "In  support  of  the  decision  of  this  court 
in  the  case  of  The  Manhattan  Company  v.  Warwick, 
we  have,  then,  the  decisions  of  Judgks  Bi^tcsfobd 
and  Bond  of  the  Federal  courts  above  referred  to. 
the  decision  of  the  Supreme  court  of  Kentucky  in 
New  York  Life  Insurance  Company  v.  Clopton,  7 
Bush  179:  the  decisions  of  the  Supreme  court  of 
New  York  in  Cohen  v.  New  York  Life  Insurance 
Company,  60  N.  Y.  R.  610,  and  Sands  v.  Same  Com- 
pany, Ibid.,  826:  the  decision  of  the  Supreme  Court 
of  New  Jersey  in  the  case  of  Hillyard  v.  The  Mutual 
Benefit  Insurance  Company,  reported  in  the  second 
and  third  numbers  of  the  Insurance,  vol.  2.  pp.  127 
and  175;  the  decision  of  the  Supreme  court  of 
Mississippi  in  the  case  of  Statham  v.  New  York  Life 
Company,  45  Miss.  R.  58,  and  the  decision  of  our  own 
Special  Court  of  Appeals  above  mentioned  (N.  Y.  L. 
I.  Co.  V.  White,  Ins.  L.  J.  [Dec.  1878],  017).  C<mtra, 
JuDGB  Emmons  of  U.  S.  Circuit  court  and  the  Georgia 
case  alone. 

"Without  prolonging  this  opinion  by  a  comment 
in  detail  on  these  cases,  some  of  which  have  gone 
farther  in  the  same  direction  than  the  case  of  The 
Manhattan  Company  v.  Warwick,  and  without 
repeating  what  is  better  said  in  those  cases,  I  feel 
Justified  in  saying  that  the  propositions  of  law  above 
deduced  from  the  decision  of  this  court,  in  the  case 
of  The  Manhattan  Company  t.  Warwick,  must  be 
regarded  as  ''ret  adjudicata,''  whether  the  payment 
of  premiums  be  treated  as  in  the  nature  of  condi- 
tions  precedent  or  not;  for,    the  contract  being 
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This  C.  Y.  Wemple  was  the  secretary  of 
the  company  in  New  York;  and  the  receipts 
are  headed,  The  Manhattan  Life  Insurance 
Co.  of  New  York;  New  York,  July  23d, 
185  .  There  is  also  a  fourth  receipt,  for 
the  premium  due  July  23d,  1861.  This  is  a 
written  receipt,  dated  Richmond,  July  23d, 
1861,  and  signed  by  J.  B.  Macmurdo,  agent 
for  the  Manhattan  Life  Insurance  Co.  of 
New  York.  On  this  receipt  Macmurdo  en- 
dorsed that  Mr.  Warwick  has  paid  the  ex- 
change on  the  above  $1,031  (8^^  per  cent.), 
$87  64,  thereby  making  the  payment  equal 
to  New  York  currency.  When  this  money 
was  paid  to  Macmurdo,  he  stated  to  Mr. 
Warwick  that  he  had  no  printed  blanks,  but 
that  he  would  send  on  the  money  and  get 
the  receipt,  and  as  soon  as  it  was  received 
he  would  give  it  to  Mr.  Warwick,  and  in 
the  meantime  he  would  give  him  the 
617  written  *receipt.  On  the  day  the 
money  was  paid,  Macmurdo  wrote  to 
C.  Y.  Wemple,  the  secretary  of  the  com- 
pany, saying  that  Mr.  Warwick  has  paid 
the  premium  on  his  policy,  $1,031.  Please 
send  the  receipt.  And  on  the  5th  of  August 
following  he  wrote  again,  saying  he  had 
written  on  the  23d  July,  requesting  Wemple 
to  send  him  the  company's  printed  receipt 
for  Mr.  Warwick's  premium  on  his  policy, 
and  that  he  had  not  heard  from  Wemple. 
''As  soon  as  I  get  the  receipt  I  will  make 
the  remittance  to  you.  I  want  also  the  re- 
ceipts for  Leroy  J.  Grant  and  Orange  Ben- 
nett, due  on  the  10th  instant."  These 
letters  were  received  by  the  company,  but 
the  printed  receipt  was  not  sent.  It  appears 
that  Macmurdo,  in  August,  1861,  purchased 
from  R.  H.  Maury  &  Co.,  brokers  in  Rich- 
mond, a  draft  on  a  house  in  New  York,  but 
the  draft  was  never  presented,  and  the 
amount  was  paid  by  them  to  a  receiver  of 
the  Confederate  States ;  and  the  Manhattan 
Insurance  Co.  did  not  receive  the  premium. 

When  the  premium  for  July  23d,  1862, 
came  due,  Warwick  called  on  Macmurdo  and 
offered  to  pay  it  in  the  same  way  he  had 
paid  the  former;  but  Macmurdo  declined  to 
receive  it,  saying  he  had  received  instruc- 
tions not  to  receive  the  money,  or  to  renew 
the  policy,  or  to  continue  it. 

Beside  the  two  letters  of  Macmurdo,  above 
mentioned,  he  had  written  to  the  company 
under  date  of  May  8th,  1861.  In  this  letter 
he  states  that  some  of  the  persons  insured 
in  the  company  are  in  the  army  of  Virginia, 
and  they  wish  to  know  if  they  fall  in  battle, 

lawful  aDd  merely  snspended,  bnt  not  abrogated  by 
the  war,  tbe  performance  of  the  condition,  which 
is  part  of  the  contract,  is  suspended  also  or  excused/' 

Agencies— Effect  of  War.— In  Small  y.  Lumpkin,  28 
Gratt  835,  and  Hale  t.  Wall,  22  Qratt  480,  the  princi- 
pal case  was  cited  as  establishing  the  proposition 
that  limited  asrencies  in  the  enemy's  country  may 
lawfully  continue,  provided  they  can  be  and  are 
exercised  without  Intercourse  between  the  citizens 
or  subjects  of  the  contending  powers— such  as  agen- 
cies to  collect  and  preserve,  but  not  to  transmit 
money  or  property.  See  also.  Mutual,  etc.,  Ck).  v. 
Atwood.  24  Oratt  407:  N.  Y.,  etc.,  Co.  y.  Hendren,  24 
OratL  630. 


will  their  policies  be  paid.  Others,  who 
are  not  in  the  army,  may  be  killed  whilst 
defending  their  families  and  firesides.  How 
will  they  stand?  He  asks  for  explicit  di- 
rections upon  what  termb'he  may  insure  all 
such  persons ;  and  do  not  fail  to  say,  plainly 
and  distinctly,  whether  the  disruption  of 
the  late  United  States  vitiates  the  pol- 
icies issued  by  you  through  me; 
618  "should  any  others  apply  for  a  war 
clause,  say  what  premium  I  must 
charge. 

Under  date  of  May  30th,  1861,  Wemple, 
the  secretary  of  the  company,  writes  to 
Macmurdo  and  says : 

We  are  at  a  loss  what  to  do  in  regard  to 
the  renewals  for  June,  in  consequence  of  a 
discontinuance  of  the  mails,  and  the  de- 
rangement of  the  exchanges,  as  well  as  the 
depreciated  currency,  in  which  we  could  not 
receive  our  premiums.  Under  the  circum- 
stances we  must  rely  on  their  paying  the 
premiums  here,  or  make  it  optional  with 
the  insured  either  to  pay  the  premium  or 
have  their  policies  cancelled,  with  permis- 
sion to  renew  them  at  present  rates  at  any 
time  within  a  year,  upon  satisfactory  evi- 
dence of  good  health ;  and  in  case  of  such 
risks  being  assumed  by  the  assured,  the 
company  will  allow  and  pay  the  value  of 
such  policy  at  the  time  of  cancellation,  in 
case  of  death  during  the  time  the  policy 
has  elapsed. 

Under  date  of  August  6,  1861,  he  again 
writes: 

We  are  in  receipt  of  your  favor  in  refer- 
ence to  receiving  the  premiums  on  policies 
falling  due,  for  which  you  have  no  renewal 
receipt;  to  which  we  cannot  consent,  as, 
under  the  present  state  of  things,  the  pre- 
miums must  be  paid  here  or  by  draft  on  this 
city.  We  wrote  you  on  the  30th  of  May  last, 
that,  in  consequence  of  the  discontinuance 
of  the  mails,  the  derangement  of  the  ex- 
change, and  the  depreciated  currency,  we 
would  require  the  renewals  to  be  paid  here 
or  by  draft  on  this  city,  as  we  could  not 
receive  depreciated  currency  in  payment  of 
premiums.  In  addition  to  this,  we  now 
have  the  fact  that  the  Southern  Confederacy 
has  passed  an  act  declaring  all  property 
belonging  to  the  north  confiscated.  You 
will,  therefore,  see  the  impropriety  and 
impossibility  of  this  company  receiving  its 
premiums  in  your  city. 

It  has  been  the  desire  of  the  company  to 

pursue    the    most     liberal     and    favorable 

f 

Such  affencies,  however,  to  be  lawful,  must,  it 
seems,  be  created  before  the  war  be^rlns,  for  there 
is  no  pbwer  it  is  said  to  appoint  any  asrent  for  any 
purpose  after  hostilities  have  actually  commenced, 
and  that  to  this  effect  are  all  the  authorities.  Small 
V.  Lumpkin,  28  OratL  835. 

Foreign  Insurance  ComiMuiles— Statutes.— As  to  the 

construction  of  the  statute  concerniufir  foreiim  in- 
surance companies,  the  principal  case  is  referred  to 
as  authority  in  N.  Y.,  etc.,  Oo.  v.  Hendren.  24  Qratt. 
64e. 

See  generally,  monographic  note  on  "Insurance, 
Life  and  Accident"  appended  to  McLean  v.  Pied- 
mont, etc.,  Co.,  29  Qratt  961. 
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619  course  towards   its   southern    "policy 
holders,  consistent  with   the    interest 

of  the  company,  and  make  it  optional  with 
the  assured  either  to  pay  their  premiums  or 
have  their  policy  cancelled,  with  permission 
to  renew,  Ac,  as  in  his  former  letter. 

Wm.  Sidney  Warwick,  whose  life  was  in- 
sured, died  on  the  22d  of  November,  1862 ; 
and  at  the  time  of  his  death  was  indebted 
to  Corbin  Warwick  upwards  of  $20,000. 

The  case  was  most  elaborately  argfued  by 
Steger  for  the  appellants,  and  Lyons,  Maury 
and  John  Howard  for  the  appellee.  But  no 
justice  can  be  done  to  the  argument  by  the 
brief  note  of  it  which  could  be  given  by  the 
reporter;  and  the  questions  involved  are 
fully  discussed  by  the  judges. 

ANDERSON,  J.  In  July,  1857,  the  de- 
fendant in  error,  for  his  sole  use,  effected  a 
policy  of  insurance  for  ten  thousand  dollars 
with  the  Manhattan  Life  Insurance  Com- 
pany, the  plaintiffs  in  error,  upon  the  life 
of  his  brother,  William  Sidney  Warwick, 
of  Powhatan  county,  Virginia,  who  was 
largely  indebted  to  him.  The  plaintiff  in 
error  was  a  New  York  company,  and  the 
policy  was  effected  through  their  agent  in 
Virginia,  J.  B.  Macmurdo.  The  premiun^s 
on  the  policy  were  punctually  paid  by  the 
defendant  in  error  to  their  agent  in  Rich- 
mond, up  to  July  23d,  1862 :  and  the  premium 
for  that  year,  due  on  that  day,  he  then 
offered  to  pay  to  said  agent  in  New  York 
funds ;  but  he  refused  to  receive  payment, 
under  alleged  instructions  from  his  princi- 
pals not  to  renew  or  continue  policies. 
Four  months  after,  on  the  23d  of  November, 
1862,  Wm.  Sidney  Warwick  died ;  of  which 
the  company  had  due  notice. 

After  his  death  the  company   refused   to 

pay  the  policy  to   Corbin   Warwick,  and  he 

brought  this  suit  to  recover  it  in  the  Circuit 

court   of   Richmond   city,    which   rendered 

judgment  in  his  favor  for  the  amount 

620  of  the  *policy,  less  the  last  premium. 
And   the    company    has  brought    the 

case  here  upon  a  writ  of  error. 

The  casepresented  by  the  record,  is  this 
in  brief:  They  refused  to  receive  the  last 
premium  when  it  fell  due  and  was  tendered, 
and  now  refuse  to  pay  the  policy  because 
the  premium  was  not  paid;  and,  moreover, 
claim  of  the  defendant  in  error  a  forfeiture 
of  the  premiums  which  he  had  paid, 
amounting  to  $5,155,  besides  interest:  and 
they  invoke  the  intervention  of  this  court 
to  sustain  them  in  these  pretensions.  If 
this  was  the  contract,  fairly  interpreted 
according  to  its  legal  effect,  however  harsh 
in  its  operation  upon  the  defendant  in  error, 
it  must  be  carried  out. 

The  first  question,  therefore,  which  we 
have  to  consider  is,  What  was  the  contract 
between  these  parties?  Without  incumber- 
ing this  opinion  with  a  minute  and  critical 
examination  of  the  policy,  I  will  simply 
state  what,  in  my  opinion,  the  contract  is, 
according  to  the  legal  import  and  effect  of 
the  policy.  It  is  a  contract  of  the  company 
by  deed  poll,  to  pay  to  Corbin  Warwick,  for 
his   sole    use,    ninety  days  after  due  notice 


and  satisfactory  evidence  of  the  death  of 
Wm.  Sidney  Warwick,  ten  thousand  dollars, 
for  the  consideration  of  $1,031  in  hand,  paid 
by  the  said  Corbin,  and  a  like  sum  of  $1,031, 
to  be  paid  by  him  annually,  on  the  23d  of 
July,  **for  the  term  of  the  natural  life  of 
the  said  Wm.  S.  Warwick;"  subject  to  de- 
feasance upon  the  non -performance  of 
various  conditions  minutely  detailed ;  among 
others,  the  non-payment  of  the  premiums, 
or  either  of  them,  on  the  day  they  fall  due ; 
in  which  case  the  company  is  not  to  be 
liable  for  the  sum  assured,  or  any  part 
thereof;  but  the  policy  shall  cease  and  de- 
termine. And  it  is  further  stipulated  that, 
in  every  case  where  the  policy  shall  cease 
or  become  void,  all  previous  payments 
thereon  shall  be  forfeited  to  the  company. 
The  policy  is  one  entire  contract, 

621  not  from  year   to  *year  as  premiums 
shall  be  paid,  but   for  the  whole  term 

of  the  life  of  Wm.  S.  Warwick,  upon  condi- 
tion, that  if  the  annual  premium  is  not  paid 
on  the  23d  of  July  the  policy  shall  cease 
and  be  void :  as  was  held  in  Ruse  v.  Mutual 
Benefit  Life  Insurance  Co.,  26  Barb.  R.  556, 
upon  the  construction  of  the  policy  in  that 
case ;  the  terms  of  which  are  very  much  the 
same  as  in  this.  That  case,  and  also  the 
case  of  Hodsdon,  adm'x,  v.  Guardian  Life 
Insurance  Co.,  1  Biggelow  R.  219,  97  Mass. 
R.  144,  fully  sustain  this  construction.  It 
is  not  a  contract  of  indemnity,  as  a  policy 
against  fire,  for  a  definite  period ;  but  it  is 
a  contract  to  pay  a  certain  sum  of  money, 
for  the  consideration  mentioned,  upon  the 
happening  of  an  event  which  is  inevitable, 
and  only  uncertain  as  to  the  time  it  may 
transpire. 

It  is  a  corollary  from  the  contract,  thus 
understood,  that  the  company,  when  they 
executed  this  deed,  assumed  an  obligation 
to  pay  the  sum  assured  to  Corbin  Warwick, 
from  which  they  could  not  be  relieved  by 
anything  they  could  do  or  leave  undone ;  but 
only  by  the  act  or  omission  of  the  assured. 
Consequently,  the  company  could  not  relieve 
itself  from  this  obligation,  or  subject  the 
other  party  to  a  forfeiture,  by  refusing  to 
receive  payment  of  a  premium ;  or  by  hin- 
dering or  preventing  the  other  party  from 
paying  it ;  or  by  any  disability  on  its  part 
to  receive  it,  and  which  prevented  the  pay- 
ment, which  was  not  provided  for  in  the 
contract.  If  the  assured  was  at  the  place  on 
the  day,  where  and  when  payment  was  to 
be  made,  and  where  he  had  a  right  to  make 
payment,  ready  and  prepared  to  make  pay- 
ment, but  was  prevented  by  either  of  the 
causes  mentioned,  it  would  be  unreasonable 
to  say  that  he  had  incurred  the  forfeiture. 
And  I  think  it  is  equally  clear,  upon  reason 
and  authority,  that  the  company  was  not 
thereby  released  from  its  obligation  to  pay 
the  sum  assured.  It  would  be  a  monstrous 
perversion  of  law,  and  repugnant  to 

622  our  every  sense  of  *justice,  to  say 
that  this  company,  after  having  re- 
ceived more  than  half  the  sum  assured, 
could  by  this  act  determine  the  policy,  hold 
on  to  the  money  they  had  received,  and  to 
say   to  their  confiding   victim,    **yon  may 
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whistle  to  the  winds  for  your  merited  re- 
ward, notwithstanding  3'oa  relied  upon  our 
covenant  and  good  faith  to  pay  it." 

And.  although  the  ca^e  cannot  be  so 
strongly  put,  I  think  it  is  equally  clear,  that 
when  the  assured  was  involved  in  no  default, 
but  was  at  the  place  when  and  where  pay- 
ment was  to  be  made,  ready  and  willing  to 
pay,  but  was  prevented  by  the  disability  of 
the  company  to  receive  payment,  from  what- 
ever cause,  he  having  had  no  agency  in 
producing  it,  the  company  is  not  entitled 
to  claim  the  forfeiture,  or  to  be  relieved 
from  its  obligation  to  pay  the  sum  assured. 

The  question  upon  this  view  of  the  case 
is  suggested,  was  the  assured,  on  the  23d 
of  July,  1861  and  1862,  at  the  place  where 
the  premiums  were  payable,  ready  and  pre- 
pared and  offering  to  pay  them?  He  was  at 
the  office  of  the  agent,  J.  B.  Macmurdo,  in 
the  city  of  Richmond,  and  then  and  there 
offered  to  pay  the  premiums  which  fell  due 
on  those  days  respectively,  in  the  kind  of 
funds  which  the  company  required.  On  the 
first  of  those  days,  Macmurdo  received  pay- 
ment in  New  York  funds,  or  its  equivalent, 
in  discharge  of  the  obligation,  and  gave  his 
receipt  therefor,  as  agent  of  the  company. 
On  the  last  day  mentioned,  the  assured 
offered  to  pay  Macmurdo,  the  agent,  but  he 
refused  to  receive  it,  upon  the  ground,  as 
he  alleged,  that  he  was  instructed  by  the 
company  not  to  receive  payment  **nor  to 
renew  or  continue  policies."  Now,  upon 
this  contract  the  questions  arise,  first,  was 
the  city  of  Richmond  or  the  city  of  New 
York  the  place  of  payment?  and,  secondly, 
was  Macmurdo  the  agent,  or  an  officer  in 
New  York  the  agent,  to  whom  payment  was 

to  be  made? 
623  *I  think  when  this  contract  is  in- 
terpreted in  reference  to  its  terms  and 
subject  matter,  the  situation,  character  and 
legal  status  of  the  parties;  the  act  of  as- 
sembly of  Virginia,  under  authority  of 
which  it  was  made,  and  which  must  be  read 
as  a  constituent  part  of  it ;  and  with  refer- 
ence to  the  usage  of  the  company,  and  the 
conduct  of  the  parties  in  its  execution,  it 
must  be  regarded  as  a  Virginia  contract, 
made  in  Virginia,  with  the  Virginia  agent, 
and  to  be  performed  in  Virginia  through 
that  agent ;  and  that  it  was  intended  by  the 
parties,  and  so  understood  by  them,  that 
the  payment  of  the  premiums  were  to  be 
made  to  the  agent  at  Richmond;  and  if 
made  or  tendered  to  him  at  the  time  they 
respectively  fell  due,  it  would  be  a  fulfil- 
ment of  the  condition  required  of  the  as- 
sured. To  take  a  comprehensive  view  of 
the  whole  case,  I  cannot  come  to  a  different 
conclusion. 

The  defendant  in  error  and  Wm.  S.  War- 
wick were  resident  citizens  of  Virginia, 
and  the  plaintiff  in  error  a  corporation  of 
the  State  of  New  York.  It  was  created  by 
a  law  of  that  State,  and  cannot^exist  outside 
of  its  limits.  It  had  no  power  to  make  con- 
tracts or  to  do  business  in  Virginia,  but  by 
permission  of  the  State.  In  Paul  v.  Vir- 
ginia, 8  Wall.  R.  168.  Mr.  Justice  Field, 
delivering  the  opinion  of  the  Supreme  court, 


says:  '^ Having  no  absolute  right  of  recog- 
nition in  other  States,  but  depending,  for 
such  recognition,  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as 
those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation 
entirely;  they  may  restrict  its  business  to 
particular  localities ;  or  they  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as  in  their  judgment  will 
best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  Again, 
on  p.  183,  he  says:  **The   policies   do 

624  *not  take  effect,  are  not  executed  con- 
tracts, until  delivered  to  the  agent  in 

Virginia.  They  are,  then,  local  transac- 
tions and  governed  by  local  laws."  In 
Slaughter's  case,  13  Gratt.  767,  J.  Samuels 
says:  **I  have  no  doubt  of  the  power  of  the 
Greneral  Assembly  of  Virginia  to  forbid 
foreign  corporations  from  engaging  in  any 
pursuit  within  the  State;  and  of  conse- 
quence to  grant  permission  to  engage 
therein  only  upon  terms." 

The  L/egislature  of  Virginia,  consistently 
with  this  well  established  principle,  enacted 
a  law  with  regard  to  foreign  corporations. 
Chapter  39,  section  23,  of  Code  of  1860,  pro- 
vides, "that  no  insurance  company,  unless 
incorporated  by  the  Legislature  of  this 
Commonwealth,  shall  make  any  contracts 
of  insurance  within  this  State  until  such 
insurance  company  shall  have  complied 
with  the  provisions  of  this  act." 

The  24tn  section  provides,  **that  every 
such  insurance  company  shall,  by  a  written 
power  of  attorney,  appoint  some  citizen  of 
the  Commonwealth  resident  therein  its 
agent  or  attorney."  This  is  the  first  pro- 
vision. And  no  foreign  insurance  corpora- 
tion could  make  a  contract  in  this  State 
until  such  agent  was  appointed.  But  it 
imposes  this  further  condition,  that  such 
agent  shall  accept  service  of  process,  &c., 
in  these  words:  **Who  shall  accept  service 
of  all  lawful  processes  against  such  com- 
pany in  this  Commonwealth,  and  cause  an 
appearance  to  be  entered  in  any  action,  in 
like  manner  as  if  such  company  had  existed 
and  been  duly  served  with  process  in  this 
State."  And  the  27th  section  provides, 
that  service  of  such  process  on  such  attor- 
ney, shall  be  "sufficient  service  upon  his 
principal."  These  provisions  of  the  act 
are  not  words  of  limitation  on  the  power 
of  the  agent,  but  of  enlargement.  The  first 
provision  requiring  them  to  appoint  an 
agent  here  is  general,  and  implies,  it  seems 
to  me,  that  the  company,  in  all  its  transac- 
tions in  this  State,   must  act  through 

625  that  agent,  and  can  act  in  no    *other 
way. .    It  is  only  known  and  recognized 

in  this  State  through  that  agent.  It  implies 
that  the  company  can  only  make  contracts 
through  him,  and  receive  and  enforce  their 
performance  through  him.  He  is  the  sole 
representative  of  the  company  in  this  State. 
The  term  implies  a  general  agency,  limited 
only  to  the  transactions  of  the  company  in 
this  State ;  but  would  not  embrace,  I  appre- 
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hend,  by  that  g-eneral  term,  the  power  to 
accept  the  service  of  legal  process,  and  to 
enter  an  appearance  for  the  company  when 
sued,  if  it  had  not  been  so  expressed.  The 
right  of  action  or  suit  against  the  company 
in  the  Virginia  courts,  without  some  such 
express  provision,  would  not  have  been  re- 
'  quired  merely  by  providing  that  they  should 
appoint  a  resident  citizen  of  this  Common- 
wealth their  **general  agent*'  here.  But 
this  provision  gives  to  the  company  a  sort 
of  local  existence  in  this  State,  through 
their  representative  agient,  and  shows  a 
purpose  and  design,  on  the  part  of  the  L/eg- 
islature,  to  make  its  transactions  within 
this  State  local,  and  subject  to  the  jurisdic- 
tion of  the  State,  as  effectually  as  if  it  had 
been  incorporated  in  this  Commonwealth. 
The  25th  section  requires  the  company  to 
file  a  copy  of  the  power  of  attorney,  duly 
certified  and  authenticated,  with  the  auditor 
of  public  accounts,  &c. 

The  26th  section  requires  the  company  to 
have  an  agent  here  at  all  times,  without 
interruption,  **while  any  liability  remains 
outstanding  on  such  insurance.-'  The  28th 
section  imposes  penalties  upon  the  agent 
who  shall  effect  policies  of  insurance  in  this 
State  without  complying  with  the  requisi- 
tions of  the  act.  I  think,  therefore,  that 
the  construction  given  to  this  act,  that  it 
only  contemplates  and  provides  for  the  serv- 
ice of  legal  process,  and  the  prosecution 
of  suits  against  the  company  in  this  State, 
is  too  restrictive.  This  more  clearly  appears 
from  subsequent  sections.  The  29th  section 
requires  the  agent  to  make  return,  on 
626  oath,  to  *the  auditor  of  public  ac- 
counts, on  the  first  Monday  of  Octo- 
ber and  May,  in  every  year,  **of  the  amount 
of  premiums  received  and  assessments  col- 
lected during  the  said  period. ' '  And  also 
that  he  ^^shall  at  the  same  time  pay  into 
the  treasury  such  tax  as  may  be  imposed  by 
law,  on  the  amount  of  such  premiums  and 
assessments;  and  the  whole  sum  received 
for  policies,  whether  paid  in  money  or  other 
obligations,  shall  be  deemed  to  be  premiums 
for  the  purpose  of  this  section. '  *  This  sec- 
tion treats  the  agent  as  if  he  were  the  com- 
pany in  Virginia,  and  imposes  duties  on 
him  which  he  could  not  perform  if  he  were 
not  the  receiving  agent  of  the  company  in 
Virginia.  And  this  section  clearly  treats 
him  as  such.  How  could  he  make  oath  to 
the  amount  of  premiums  received,  if  they 
did  not  pass  through  his  hands?  And,  in- 
deed, who  else  could  collect  the  assessments 
due  the  company  in  the  State,  and  receive 
the  premiums,  he  being  the  only  agent  of 
the  company  here?  Or,  who  would  be  will- 
ing to  incur  such  responsibilities  for  the 
payment  of  taxes,  as  agent  for  the  company 
in  this  State,  if  the  premiums  and  assess- 
ments were  not  to  be  paid  through  him,  but 
to  be  paid  directly,  by  the  parties  by  whom 
they  were  payable,  to  the  agent  or  officer  of 
the  company  in  New  York.  Such  an  idea 
is  repugnant  to  the  whole  scope  and  policy 
of  the  law. 

The   ^th   section   imposes    a    penalty  of 
$1,000  upon  the   agent    for   failing  to  make 


such  returns,  or  for  making  a  false  return. 
With  what  reason  could  the  agent  have  been 
subjected  to  such  a  penalty  by  the  Legisla- 
ture, if  it  had  not  been  intended  that  he 
should  be  the  only  agent  of  the  company 
for  receiving  the  premiums  and  collecting 
the  assessments,  and  therefore  would  have 
personal  knowledge  of  what  he  is  required 
to  affirm.  A  bond  in  the  penalty  of  from 
$1,000  to  $5,000,  at  the  discretion  of  the 
auditor,    to    make    the     semi-annual 

627  *retums,  and  to    pay    the    tax,    is  re- 
quired to  be  giveil  through  the  agent. 

But  the  32d  section,  I  think,  fully  confirms 
this  construction  of  the  law.  It  prohibits 
any  one  to  act  as  agent  of  the  company,  to 
make  or  renew,  directly  or  indirectly,  any 
contract  of  insurance  within  this  State,  or 
with  any  person  resident  therein,  otherwise 
than  in  compliance  with  the  provisions  of 
this  act,  or  in  any  way  contrary  to  its  true 
intent  and  meaning,  under  the  penalty  of 
$500,  for  every  such  offence.  The  prohibi- 
tion in  this  section  is  express.  No  one. 
except  the  agent  appointed  as  is  provided 
in  this  act,  can  make  or  renew  such  con- 
tracts for  the  company  in  this  State.  Con- 
sequently, a  contract  of  insurance,  or 
renewal,  made  by  the  plaintiff  in  error 
within  the  State  of  Virginia,  or  with  any 
person  resident  in  Virginia,  through  one  of 
its  officers  in  New  York,  would  fall  directly 
within  the  prohibition  of  this  32d  section. 
Therefore,  reading  the  contract  in  connec- 
tion with  this  act  of  Assembly  as  a  constit- 
uent part  of  it,  though  it  professes  to  have 
been  sealed  by  the  company,  and  signed  by 
the  president  and  secretary,  and  delivered 
in  New  York  (which  cannot  be  true  as  to 
the  delivery),  it  was  not  made  by  them  di- 
rectly or  indirectly ;  but  was  made  at  Rich- 
mond with  Macmurdo,  and  countersigned 
by  him,  who  received  the  advance  premium 
at  Richmond,  and  there  and  then,  and  not 
until  then,  it  became  a  contract.  The 
signing  by  the  president  and  secretary  gives 
no  validitv  to  the  instrument ;  but  it  derives 
its  force  and  effect,  as  a  contract,  from  the 
signing  and  delivery  of  Macmurdo  at  Rich- 
mond ;  and  would  be  as  effectually,  and  to 
every  intent  and  purpose,  a  contract  binding 
upon  the  company,  if  the  signatures  of  the 
president  and  secretary  had  not  been  affixed 
to  it.  It  was  not,  and  could  not  be,  a  con- 
tract made  with  them  directly  or  indirectly, 
by  the  express  enactment  of  the  legislature 
of  the  State ;  and  their  signatures  to 

628  it  *have  no  effect  whatever.     But  the 
policy  itself  stipulates  that  it  is  ^*not 

binding  on  the  company  until  countersigned 
by  J.  B.  Macmurdo,  at  Richmond,  and  the 
advance  premium  paid."  It  was,  then,  a 
Virginia  contract,  to  be  performed  in  Vir- 
ginia through  J.  B.  Macmurdo,  the  agent 
and  sole  representative  of  the  company  in 
the  State.  This  conclusion  is  supported  by 
reason  and  authority.  Daniels  &  al.  v. 
Hudson  River  Fire  Insurance  Co.,  12  Cush. 
R.  417,  a  case  directly  in  point,  and  Fant  A 
al.  V.  Miller  &  Mayhew,  17  Gratt.  47. 

Interpreting  the  policy  with  reference  to 
its  terms  and  subject  matter,  the  situation. 
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character  and  legal  status  of  the  parties, 
and  the  act  of  the  Virginia  Legislature,  by 
authority  of  which  it  was  made,  and  which 
must  be  read  as  a  constituent  part  of  it,  I 
am  clearly  of  opinion  that  the  contract  was 
made  and  to  be  performed  with  Macmurdo, 
the  agent  of  the  company  at  Richmond, 
Virginia ;  and  that  payment  of  the  premiums 
to  him,  as  the  agent  of  the  company  at 
Richmond,  by  the  defendant  in  error,  as 
they  respectively  fell  due,  was  a  compliance 
with  the  terms  of  the  contract,  according 
to  its  spirit  and  legal  effect,  and  as  it  was 
understood  by  the  parties.  And,  if  we  con- 
sider it  further,  with  reference  to  the  con- 
duct of  the  parties  and  the  usage  of  the 
company,  we  shall  find  nothing  adverse  to 
this  construction,  but  much  to  confirm  it. 

In  view  of  the  facts,  that  payment  could 
only  be  made  to  some  agent  of  the  company ; 
that  the  assured  resided  in  Virginia,  where 
the  contract  was  made ;  and  that  the  com- 
pany had  an  agent  here,  with  whom  the 
contract  was  made;  and  by  the  law  was 
bound  to  keep  an  agent  here  uninterruptedly, 
through  whom  alone  they  could  make  or 
renew  contracts  of  insurance  with  citizens 
of  Virginia ;  to  say  that  it  was  contemplated 
or    intended   by   the   parties,    or  either  of 

them,  that  the  assured  must  every 
629      year,  when  the  premiums  were  *about 

to  ^11  due,  leave  the  agent  here  and 
go  to  a  distant  city  to  pay  the  premium  to 
the  agent  of  the  company  there,  would  be  a 
most  violent  presumption.  That  the  con- 
tract was  not  understood  as  imposing  this 
needless  and  burdensome  condition  on  the 
assured,  is  shown  by  the  conduct  of  the 
parties,  and  the  usage,  as  far  as  it  is  ex- 
hibited by  the  record  in  this  case,  of  the 
company.  The  advance  premium,  and  the 
three  subsequent  annual  premiums,  were 
paid  here  to  their  agent  Macmurdo,  with 
the  unequivocal  acquiescence  and  ratifica- 
tion of  the  company:  and  if  any  objection 
was  ever  made,  which  is  very  questionable, 
to  the  payment  of  the  premium  due  in  1861, 
through  their  agent  Macmurdo,  it  was  not 
made  until  long  after  he  had  received  it ; 
and  their  agent  in  receiving  it  violated  no 
instructions,  at  any  rate  none  which  they 
could  lawfully  give ;  as  I  shall  show.  The 
conduct  of  the  parties,  then,  was  in  accord- 
ance with  the  interpretation  which  I  have 
given  to  their  contract. 

But  there  is  an  endorsement  upon  the 
deed,  to  which  no  reference  is  made  on  its 
face,  purporting  to  be  a  **notice.**  If  this 
endorsement  upon  the  deed  is  inconsistent 
with  its  terms  or  legal  effect,  and  repugnant 
thereto,  it  is  void.  PuUerton  v.  Agnew, 
1  Salk.  R.  172.  I  propose  now  to  notice  only 
one  clause,  in  connection  with  the  point  I 
am  considering.  It  is  in  these  words:  '^No 
payment  of  premium  binding  on  the  com- 
pany, unless  the  same  is  acknowledged  by 
a  printed  receipt  signed  by  an  officer  of  the 
company."  Is  that  endorsement  inconsist- 
ent with  the  construction  I  have  given  to 
the  contract,  that  the  premium^  were  to  be 
paid  here  to  the  •  agent  Macmurdo?  It  is 
only  in  reference  to  that  point  that  I  propose 


now  to  consider  it.  If  it  is  a  condition  in- 
consistent with  the  deed  upon  its  face,  or 
accordin«r  to  its  legal  effect,  upon  the  au- 
thority cited  it  would  be  void.  But  I  do 
not  think  it  is  in  this  point  of  view.  It 
does    not   require    that    the    payment 

630  *shall  be.  made  to  an  officer.  It  only 
prescribes  a  particular  kind  of  evi- 
dence, a  printed  receipt  signed  by  an  officer. 
Nor  does  it  exclude  the  signing  by  the  agent 
at  Richmond.  If  we  will  now  turn  to  the 
receipts  which  were  actually  given,  we 
shall  find  that  it  does  not  mean  that  pay- 
ment shall  be  made  to  an  officer  in  New 
York ;  but  that,  on  the  contrary,  the  right 
of  the  party  to  pay  to  the  agent  at  Rich- 
mond is  not  taken  away  by  this  endorse- 
ment. To  each  of  these  receipts  is  annexed 
a  condition  or  declaration,  in  these  words : 
*'Not  binding  until  paid  and  countersigned 
by  J.  B.  Macmurdo,  Ksq.,  agent  at  Rich- 
mond, Va."  That  declaration  annexed  to 
the  receipt  shows,  most  unquestionably, 
that  when  the  receipt  was  signed  by  the 
secretary  the  money  had  not  been  paid ;  and 
it  shows,  further,  that  the  money  was  to  be 
paid  to  Macmurdo,  the  agent  at  Richmond, 
Va. ;  and,  when  paid  to  him  there,  he  was 
to  sign  the  receipt  and  deliver  it  to  the 
assured.  This  usage  of  the  company,  if  it 
may  be  so  called,  is  in  perfect  accord  with 
the  foregoing  interpretation  of  the  contract. 

I  am  clearly  of  opinion,  therefore,  that, 
according  to  the  true  intent  and  meaning 
of  the  contract,  the  premiums  were  to  be 
paid  by  the  assured  to  the  agent  of  the 
company  in  Richmond,  Va.,  and  not  to  the 
officer  or  agent  of  the  company  in  New 
York. 

But  it  is  contended,  for  the  plaintiffs  in 
error,  that  Macmurdo  was  not  the  agent  of 
the  company  on  the  23d  of  July,  1861,  when 
the  premium  for  that  year  was  paid  to  him ; 
or  on  the  23d  of  July,  1862,  when  the  pre- 
mium was  tendered  to  him  by  the  assured, 
and  by  him  refused ;  because  they  say  that 
the  war,  and  also  their  letter  to  him  of 
the  30th  of  May,  1861,  was  a  revocation  of 
his  power.  We  will  consider  this  assump- 
tion on  both  grounds. 

But  there  is  another  postulate  of  the 
counsel    for   the    plaintiffs   in    error, 

631  which  lies  back  of  this,  and  should  *^e 
considered  first,  or  in  connection  with 

it ;  and  that  is,  that  the  breaking  out  of 
war  annulled  the  contract  between  the  par- 
ties, and  exonerated  the  plaintiffs  in  error 
from  all  obligation  under  it. 

Forfeitures  are  not  to  be  favored.  And  I 
should  be  very  reluctant  to  apply  the  rule, 
*4hat  war  dissolves  or  suspends  contracts 
between  alien  enemies,'*  to  such  a  contract 
as  this :  and  would  not  do  it  unless  it  comes 
strictly  within  the  rule.  As  was  remarked 
by  Ch.  J.  Kent,  in  Clarke  v.  Morey,  10  John. 
R.  70,  the  ancient  severities  of  war  have 
been  greatly  and  justly  softened  by  modem 
usages,  the  result  of  commerce  and  civili- 
zation. And  the  doctrine  once  held  in  the 
English  courts,  that  an  alien's  bond  be- 
came forfeited  by  the  war,  would  not  now 
be  endured.     That  would  not  be  more  severe 
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and  revolting-  to  our  sense  of  justice,  it  ap- 
pears to  me,  than  to  hold  that  the  assured 
had  in  this  case  by  the  war  forfeited  the 
money  he  has  paid,  and  his  rights  under 
this  contract. 

The  contract  in  this  case  was  partly  ex- 
ecutory, and  partly  executed.  It  was  al- 
together executory  on  the  part  of  the 
company,  in  the  sense  that  they  had  done 
nothing  yet  towards  the  performance  on 
their  part.  But  it  had  been  largely  executed 
on  part  of  the  assured,  whereby  he  had  be- 
come invested  with  the  right  to  the  policy 
for  the  life  of  Wm.  S.  Warwick,  which  could 
only  be  defeated  by  his  default.  This  right 
became  vested  when  the  advance  premium 
was  paid,  and  was  a  right  to  the  insurance, 
not  merely  for  one  year,  but  for  the  life  of 
Wm.  S.  Warwick.  A  new  contract  every 
year  was  not  necessary  to  give  the  right; 
but  only  the  annual  payment  of  the  premium 
was  necessary  to  prevent  the  divesting  of 
the  right.  The  annual  payments  and  giv- 
ing receipts  therefor  were  not  new  contracts, 
but  only  the  performance  of  a  subsisting 
contract. 

The  contract  being  made  strictly 
632  within  Virginia,  *with  an  agent  re- 
siding there,  and  who  was  to  continue 
to  reside  there  as  long  as  any  stipulation 
of  the  contract  was  unperformed ;  an  agent 
with  whom  the  contract  was  to  be  per- 
formed, and  to  whom  the  premiums  were  to 
be  paid  in  Virginia,  as  has  been  shown ; 
it  seems  to  me  that  this  case  does  not  fall 
within  the  rule  as  applied,  or  within  the 
reason  of  it,  as  explained  and  illustrated  by 
the  judges,  in  any  of  the  numerous  cases 
cited  by  the  learned  counsel.  In  all  those 
cases  the  contract  was  to  be  performed  in 
the  enemy's  country.  Here,  the  perform- 
ance is  strictly  restricted  by  the  contract 
itself,  according  to  its  intent  and  legal 
effect,  and  by  the  designed  policy  of  the 
law,  by  authority  of  which  it  was  made,  to 
the  limits  of  Virginia.  In  those  cases,  and 
which  were  particularly  relied  upon  by 
Judge  Story  in  the  case  of  the  Rapid,  **they 
had  no  power  to  sue  in  the  public  courts  of 
the  enemy  nation.**  Upon  this  contract 
they  could  sue  or  be  sued  in  the  public  courts 
of  Virginia,  even  pending  the  war. 

Griswold  v.  Waddington,  16  John.  R.  438, 
is  a  leading  case  relied  upon  by  the  learned 
counsel  for  the  company,  and  particularly 
the  following  passage  in  the  very  elaborate 
and  learned  opinion  of  the  Chancellor: 
'*Here,  then  (the  Chancellor  observes),  we 
have  the  final  consummation  of  this  discus- 
sion, and  the  sanction  of  the  doctrine  we 
have  been  tracing,  solemnly  given  by  the 
highest  judicial  authority  in  the  United 
States.  It  reaches  to  all  interchange,  or 
transfer,  or  removal  of  property,  to  all 
negotiation  and  contracts,  to  all  communi- 
cation, to  all  locomotive  intercourse,  to  a 
state  of  utter  occlusion,  to  any  intercourse 
but  one  of  open  hostility,  to  any  meeting 
but  in  actual  combat.  **  The  Chancellor  has 
given  us,  here,  a  compend  of  all  the  cases 
to  which  this  doctrine  reaches ;  but  unfor- 
tunately   for   the    plaintiffs    in  error,  they 


cannot  bring  their  case  within  the  categ-ory. 

In  the  performance  of  this   contract  by  the 

assured,    it    was    not    necessary    that 

633  there  should  be  any  ** interchange," 
*  *  transfer,  *  *  or  *  *  removal'  *  of  property, 

from  this   State   into  the  enemy's  country. 
Nor  did  its  performance  require  any  *  'com- 
munication, '  *      '  *locomoti  ve     intercourse, '  * 
* 'negotiation  and  contracts,'*  between    him 
and    the    plaintiffs    in   error,    or  any  alien 
enemy.     And  a  state  of  '*  utter  occlusion  to 
any  intercourse  but  one   of  open  hostility, 
to  any  meeting  but   in   actual   combat"  (if 
there   could   have   been  such  a  meeting  be^ 
tween  a  man  near  seventy  years  of  age  and 
a  New  York  corporation),    was   not   incom- 
patible with  the  execution  of  this  contract. 
It  does  not  appear   that   there   was,  before 
the  war,  in  the  making  and  execution  of  it, 
any    intercouse   or   correspondence  of  any 
sort  between  the  assured  and  the  officers  of 
the  company  in  New  York.     Certainly  none 
was   necessary.     It  is  most   probable    that 
they  were  not  known   to   each   other.     And 
if  the  contract  could  be  made  and  performed 
before  the  war  without  any   intercourse  be- 
tween them,  there  is  no  reason  why  it  could 
not  be  done  during  the  war. 

If  the  law  had  been  framed  by  the  leg- 
islature of  Virginia  with  a  special  reference 
to  a  state  of  war  between  the  States,  its 
adaptation  could  scarcely  have  been  more 
complete.  The  possibility  of  such  a  state 
of  war  may  not  have  been,  and  probably 
was  not,  in  the  mind  of  the  Legislature 
when  they  enacted  this  law.  But  as  it  was 
the  design  of  the  Legislature  to  protect  the 
State  and  her  citizens  against  abuses  and 
impositions  by  these  foreign  insurance 
companies,  who  were  not  amenable  to  her 
laws  or  subject  to  her  jurisdiction,  in  im- 
posing conditions  upon  those  companies  for 
the  privilege  of  operating  in  this  State, 
sufficient  to  give  the  desired  security  in 
time  of  peace,  they  were  necessarily  com- 
prehensive enough  to  embrace  a  state  of 
war.  And  to  this  end,  in  framing  the  law, 
whether  for  a  state  of  peace  or  war,  it  was 
necessary  to  make  the  operations  of  the 
companies  within  this  State  strictly  local, 
and  subject  to  the   jurisdiction  of  the 

634  *State,  and  completely  independent  of 
any  foreign  jurisdiction  in  the  mak- 
ing, performance,  and  enforcement  of  their 
contracts  in  this  State.  This  was  evidently 
the  leading  design  of  the  Legislature  in  the 
law  which  was  framed  for  the  purpose. 
Our  difference  is  not  as  to  the  principle, 
but  as  to  its  application. 

In  the  numerous  cases  reviewed  by  the 
chancellor  in  that  leading  case,  I  am  under 
the  impression  that  the  principle  **that  war 
dissolves  the  contract,*'  is  not  applied,  in  a 
single  instance,  to  a  contract  made  and  ex- 
ecuted by  one  of  the  parties,  in  the  whole 
or  in  part,  before  the  war,  and  where  the 
execution  of  the  contract,  on  his  part,  was 
to  be  completed  before  he  was  entitled  to 
any  performance  of  the  other  party,  and 
had  been  partly  performed,  or  where  the 
dissolution  of  a  contract  made  before  the 
war  would  work  a   forfeiture.     Such  an  ap- 
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plication  of  the  rule  would  be  unreasonable, 
arbitrary  and  immoral.  The  parties,  in 
entering  into  the  contract  before  the  war, 
did  nothing  criminal  or  unlawful,  that  they, 
or  either  of  them,  should  be  liable  to  the 
punishment  of  a  forfeiture  of  their  contract, 
i^ot  so  where  the  contract  is  made  during 
the  war.  In  that  case  it  is  unlawful  and 
criminal,  and  therefore  void.  And  this,  it 
seems  to  me,  is  the  proper  distinction. 
When  the  contract  is  made  before  the  war, 
but  not  executed  by  either  party,  and  the 
carrying  it  into  "execution  would  involve  a 
violation  of  the  duty  of  the  parties  respec- 
tively to  their  country  in  the  new  relations 
which  the  war  has  created ;  in  that  case  its 
execution  not  having  been  entered  upon, 
and  it  being  uncertain  how  long  the  war 
may  last  and  prevent  the  execution  of  the 
contract,  it  may  be  dissolved ;  and  this  not 
to  the  prejudice  of  the  parties,  or  either  of 
them,  but  for  their  presumed  convenience 
and  benefit  to  be  absolved  from  the  obliga- 
tion of  a  contract  which,  in  the  changed 
relations  of  their  countries,  cannot  be  car- 
ried into  execution.  On  the  other 
635  hand,  if  the  contract  *is  partly  exe- 
cuted, and  rights  under  it  have  vested, 
and  it  cannot  be  dissolved  without  the  loss 
or  forfeiture  of  one  of  the  parties ;  and  it 
cannot  be  carried  into  execution  consistently 
with  the  duty  of  the  parties  to  their  coun- 
tries respectively  while  the  war  lasts,  in 
such  case  it  should  not  be  dissolved,  but 
only  suspended.  But  if  it  can  be  carried 
into  execution,  notwithstanding  the  war, 
without  conflicting  with  the  obligation  of 
allegiance  of  either  party,  it  will  be  neither 
dissolved  nor  suspended. 

In  the  very  case  we  are  commenting  on, 
the  contract,  which  was  the  subject  of  the 
suit,  was  made  during  the  war  between 
alien  enemies ;  and  there  is  not,  I  think,  a 
sentence  in  the  opinion  of  the  Chancellor, 
or  in  the  cases  he  reviews,  in  conflict  with 
the  distinction  I  have  taken.  On  p.  471,  he 
cites  the  case  of  ex  parte  Boussmaker,  13 
Ves.  R.  .71,  which  supports  it.  He  says, 
the  I/ord  Chancellor  having  had  occasion  to 
notice  this  subject,  observed,  *'that  a  debt 
arising  from  a  contract  with  an  alien  enemy 
could  not  possibly  stand ;  for  the  contract 
would  be  void.  But  if  the  two  nations  were 
at  peace  at  the  date  of  the  contract,  it  being 
originally  good,  upon  the  return  of  peace 
the  right  to  sue  would  survive." 

Chancellor  Kent,  commenting  on  this 
decision  of  I/ord  Chancellor  Erskine,  says, 
**the  Chancellor  here  very  clearly  and  ac- 
curately marks  the  distinction  between  debts 
contracted  before  and  after  the  commence- 
ment of  the  war ;  and  he  holds  the  latter  to 
be  absolutely  void."  And  in  the  later  case 
of  Buchanan  v.  Curry,  19  Johns.  R.  137, 
when  this  elaborate  review  of  the  cases  on 
this  subject  was  fresh  in  the  Chancellor's 
memory,  he  enforced  an  executory  contract 
made  and  partly  executed  before  the  war, 
between  citizen?  of  the  two  countries  re- 
spectively which  afterwards  became  in- 
volved in  war.  The  performance  •  of  the 
contract    was    completed,    pendente  bello, 


636  by    one    oi    the    parties,    *with    the 
agent   of   the   other,    who  resided  in 

the  same  country  with  the  former.  And 
the  performance  with  the  agent  was  held 
good  and  binding  on  the  other  party,  who 
was  an  alien  enemy,  residing  in  the  enemy's 
country.  But  the  Chancellor  said,  **If  such 
a  contract  had  been  entered  into  during 
the  war,  it  would  have  been  illegal  and 
void."  And  again,  **It  is  not  unlawful  to 
pay  debts,  or  perform  contracts  to  alien 
enemies,  if  the  payment  be  made,  or  the 
dutv  be  performed  in  one  country." 

This  is  a  much  stronger  case  than  that. 
In  that  there  was  nothing  in  the  contract 
or  law  to  limit  the  performance  to  the  State, 
or  to  the  local  agent ;  in  this  there  is.  In 
that  there  would  have  been  no  forfeiture, 
or  serious  loss  to  the  party,  by  dissolving 
the  contract ;  in  this  there  would  be  a  cruel 
forfeiture  to  one  party,  and  no  loss,  but  a 
great  gain  to  the  other.  In  that  case  the 
act  done  was  in  discharge  of  an  obligation 
which  might  have  been  suspended  without 
loss ;  this,  the  performance  of  a  condition  to 
save  a  forfeiture.  In  that  case,  the  party 
could  not  enforce  his  contract  by  suit  pen- 
dente bello ;  in  this  he  could.  It  was  held 
in  that  case,  that  *'the  rule  is  founded  in 
public  policy,  which  forbids,  during  war, 
that  money  or  other  resources  shall  be 
transported,  so  as  to  aid  or  strengthen  our 
enemies.  The  crime  consists  in  exporting 
the  money  or  property,  or  placing  it  in  the 
power  of  the  enemy ;  not  in  delivering  to 
an  alien  enemy,  or  his  agent  residing  here, 
under  the  control  of  our  government." 
The  principle  of  that  case  is  not  in  conflict 
with  the  cases  relied  upon  by  the  company's 
counsel,  but  clearly  takes  this  case  out  of 
the  rule  applied  in  those  cases ;  and  the  de- 
cision, it  seems  to  me,  is  a  complete  refuta- 
tion of  the  argument  of  plaintiff's  counsel, 
that  the  war  was  a  revocation  of  the  agency 
in  this  case ;  a  point  upon  which  much  stress 
was  laid,  and  which  I  will  now  consider 
further. 

637  *In  Clarke  v.  Morey,  10  John.  R.  70, 
Kent,  Ch.  J.,  says:  '*It  is  even  held, 

if  aliens  are  ordered  away  in  consequence 
of  the  war,  they  are  still  entitled  to  leave  a 
power  of  attorney,  and  to  collect  their  debts 
by  suit."  In  King  v.  Hanson,  4  Call  259, 
Hanson,  a  native  of  England,  came  to 
Petersburg  several  years  before  the  war  of 
the  revolution.  After  the  declaration  of 
independence  he  refused  to  take  the  oath 
of  allegiance  to  Virginia,  and  returned  to 
England.  Before  leaving,  he  appointed 
Atkinson  &  Taylor  his  attorneys  in  fact,  to 
make  sale  of  his  house  and  lot  in  Peters- 
burg. His  attorneys  made  sale  of  it  in 
1778,  for  ;f  1,000,  for  which  they  took  the 
bond  of  the  purchaser,  payable  on  demand. 
After  the  war  Hanson  returned,  and  brought 
suit  on  the  bond  given  to  his  agents  for  the 
purchase  money;  and  this  court  afiirmed 
the  judgment  of  the  court  below,  so  far  as 
it  gave  validity  to  the  execution  of  the 
power  by  the  agents,  and  enforced  the  bond 
with  interest.  The  only  gfround  upon  which 
interest  could  have  been  allowed  was,  that 
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the  creditor  had  an  ag-ent  here,  to  whom 
payment  could  have  been  made.  In  the  case 
of  Monseax  v.  Urquhart,  19  Louis.  R.  485, 
it  was  held  that  the  agency  was  not  *  Mis- 
solved  or  even  suspended  by  the  occurrence 
of  the  late  war."  In  Denniston  v.  Imbrie, 
3  Wash.  C.  C.  R.  3%,  403,  the  court  say: 
**The  last  question  respects  interest  during- 
the  war.  We  think  that  if  the  alien  enemy 
has  an  agent  in  the  United  States,  or  if  the 
plaintiff  himself  was  in  the  United  States, 
and  either  of  these  facts  known  to  the 
debtor,  interest  ought  not  to  abate. '  *  *  *The 
debtor  might  have  paid  his  debt,  either  to 
the  creditor,  or  his  agent  in  this  country, 
without  the  danger  of  violating  his  duty 
or  the  laws  of  the  land."  This  case  re- 
affirms the  principle  decided  by  the  same 
court  in  Conn  &  als.  v.  Penn,  Ac,  1  Peters 
C.  C.  R.  4%.  The  principle  of  these  cases 
is  settled  by  the  highest  court  in  the  land, 
in  the  recent  case  of  Ward  v.  Smith, 

638  *7   Wall.    U.    S.   R.   447,  452.     Mr.  J. 
Field,    delivering   the  opinion  of  the 

court,  says:  **The  objection  that  the  bonds 
did  not  draw  interest,  pending  the  civil 
war,  is  not  tenable.  The  defendant.  Ward, 
who  purchased  the  land,  was  the  principal 
debtor,  and  he  resided  within  the  lines  of 
Union  forces,  and  the  bonds  were  there 
payable."  (The  creditor  lived  within  the 
Confederate  lines.)  **When  an  agent  ap- 
pointed to  receive  the  money  resides  in  the 
same  jurisdiction  with  the  debtor,  the  latter 
cannot  justify  his  refusal  to  pay  the  demand, 
and  of  course  the  interest  which  it  bears. 
It  does  not  follow  that  the  agent,  if  he  re- 
ceive the  money,  will  violate  the  law  by 
remitting  it  to  his  alien  principal.  Nor 
can  the  rule  apply  when  one  of  several  joint 
debtors  resides  in  the  same  country  with 
the  creditor,  or  with  the  known  agent  of 
the  creditor." 

These  cases,  and  others  which  might  be 
cited  to  the  same  effect,  are  not  limited  in 
their  application  to  contracts  wholly  exe- 
cuted. And  I  am  unable  to  perceive  why 
it  should  not  be  applicable  to  our  case  as 
well  as  to  an  executed  contract.  The  only 
acts  to  be  done  by  the  assured,  were  to  pay 
money  to  the  agent  at  stated  periods;  and 
the  only  thing  to  be  done  by  the  company, 
through  their  agent,  was  to  give  a  receipt 
for  the  money  so  paid,  until  after  the  death 
of  Wm.  S.  Warwick.  And  we  have  seen 
that,  even  in  that  event,  it  was  not  neces- 
sary for  the  assured  to  go  out  of  the  State 
to  enforce  his  contract  against  the  insurers 
for  the  policy  even  by  suit.  Now,  it  seems 
to  me,  that,  if  there  is  any  difference  be- 
tween this  case  and  an  executed  contract, 
it  is  in  favor  of  this  case ;  for  these  pay- 
ments were  not  necessary  to  be  made  in 
discharge  of  debt;  which  could  be  done, 
and  perhaps  as  well  done,  after  the  war; 
but  they  were  necessary  to  be  done  in  the 
performance  of  a  condition,  to  prevent  a 
forfeiture;    and    the    payments    were 

639  made  at  the  place   where,  *and  to  the 
agent  to  whom,  the  contract  required 

them  to  be  made. 
As  to  the  form  of  the  receipt,  and  that  it 


should  be  signed  by  an  officer  of   the  com- 
pany, that  was  prescribed  by  the  company, 
as  the  kind  of  evidence  which  it  required  of 
the  payments.     It  could  not  change  the  law 
of  the  contract,   which  authorized  payment 
to  be  made   to    the  agent ;  and,    I   think    I 
have    shown,    was    not    so    intended.     The 
obligation  of  the  assured,    by   his  contract, 
was  to  pay  to  the  agent ;  and  this  requisition 
was   not   in   conflict   with  that  obligation. 
To  say   that    the   company   could  withhold 
these  printed  receipts   on   the   day  of  pay- 
ment, would  be  to  say  that  they  could  refuse 
to   receive    payment,    and    thereby   release 
themselves  from  the  obligation  of  the  policy, 
and    subject   the   assur^    to   a    forfeiture, 
without  any  default  of   his,  of  all  the  pre- 
miums  he  had   paid :  a  conclusion  against 
which    the   moral   sense  of  mankind  would 
revolt.     I  hold,    then,    if,    on  the  day  and 
place  when  and  where    payment   was  to  be 
made,    the  assured  offered   to   pay    to   the 
agent,  who  had  not  been  provided  with  the 
printed  receipts,    the  company  will  be  pre- 
sumed to  have  waived  that  requisition ;  and 
a    payment   to   the    agent,    without    them, 
would  be  good,  and  a  sufficient  compliance 
with  the  contract. 

But  it  is  contended  that,  by  the  letter  of 
May  30th,   1861,    the   agency   was  revoked. 

I  do  not  think  so.  On  the  contrary,  it 
evidently  recognizes  a  continuing  agency. 
It  authorizes  the  agent  to  adjust  difficulties 
as  to  policies,  in  a  certain  way,  and  re- 
quests, *4f  this  does  not  meet  your  views, 
let  us  know  what  you  would  advise."  If 
the  instruction  must  be  construed,  that  the 
premium  should  be  paid  in  New  York  city, 
and  not  in  Richmond,  I  think  it  is  clear 
that  they  had  no  right,  under  the  contract, 
to  impose  such  a  condition.  And  we  find 
in  their  next  letter  they  say,  **  must  be  paid 
here,  or  by  draft  on  this  city. ' '  Again 
640  they  say,  ***we  wrote  you  on  30th 
May  last,"  &c. ;  * 'renewals  to  be  paid 
here,  or  by  draft  on  this  city."  And  thus 
their  agent  seems  to  have  understood  their 
letter  of  30th  May.  For  he  received  pay- 
ment of  the  premium  on  the  23d  July,  1861, 
and  on  the  same  day  wrote  to  them  to  send 
the  printed  receipt.  And  again,  on  the  5th 
of  August  following,  he  ynrote  to  them:  **I 
wrote  you  on  the  23d  ultimo,  requesting 
you  to  send  me  the  company's  printed  re- 
ceipt for  Mr.  Corbin  Warwick's  premium 
on  policy  No.  4758,  and  have  not  heard 
from  you ;  as  soon  as  I  get  the  receipt  I  will 
make  the  remittance  to  you." 

Whilst  this  company  had  no  authority, 
under  the  contract,  to  change  the  place  of 
payment,  they  had  undoubtedly  the  right  to 
refuse  payment  in  Confederate  money,  and 
to  require  it  to  be  made  by  draft  on  New 
York  or  in  New  York  funds.  This  their 
agent  was  prepared  to  do.  But  in  their 
letter  of  6th  of  August,  although  they  ac- 
knowledge that,  in  their  letter  of  Msty  30th, 
they  had  authorized  payment  of  the  premium 
to  be  made  by  draft  on  New  York,  they  re- 
fused or  failed  to  inclose  the  printed  re- 
ceipt. By  neglecting  or  refusing  to  send 
the    printed   receipt   to    their  agent  as  re- 
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quested,  they  failed  to  receive  the  draft, 
which  would  have  been  remitted  to  them 
upon  its  receipt.  And  this  being  their  last 
communication  to  him  during  the  war,  he 
did  not  remit  to  them  the  draft,  but  held  it 
until  probably  1863,  when  it  was  taken  from 
him  under  the  sequestration  act.  It  was 
the  implied  refusal  of  the  company,  there- 
fore, to  receive  payment  from  their  agent 
in  the  mode  prescribed  by  themselves,  which 
prevented  the  remittance  being  made.  And, 
if  it  is  a  loss  to  them,  they  have  nobody  to 
blame  but  themselves.  It  was  certainly  not 
the  fault  of  the  assured,  who  had  honestly 
paid  it  in  the  kind  of  funds  which  they  re- 
quired :  and  it  would  be  unjust  to  require 
him  to  pay  it  again. 

641  ♦In  all  their  correspondence  with 
their  agent,  I  do  not  find  an  intima- 
tion of  a  purpose  to  revoke  his  agency. 
And  under  the  act  of  Assembly,  which  is 
to  be  read  as  a  part  of  their  contract,  they 
could  not,  until  they  appointed  another 
agent  in  his  place.  Were  they  relieved  from 
this  obligation  by  the  war?  Or  could  their 
failure  to  have  an  agent  here  to  receive 
payment  of  the  premiums,  release  them 
from  the  obligation  of  the  policy,  or  entitle 
them  to  a  forfeiture?  It  seems  to  me  that 
both  these  questions  must  be  answered  in 
the  negative.  And  that  they  could  not 
avail  themselves  of  their  own  disability  for 
such  a  purpose.  But  they  are  questions 
which  do  not  arise  in  this  case,  inasmuch 
as  there  had  been  no  revocation  of  the 
agency  of  Idacmurdo. 

In  their  letters  they  express  a  disposition 
to  act  liberally  towards  their  southern  policy 
holders.  In  this  they  may  have  been  sin- 
cere. But  their  failure  to  send  the  printed 
receipt  to  their  agent,  when  requested,  to 
enable  him  to  remit  to  them  a  check  upon 
New  York,  as  they  required,  in  payment  of 
the  premium,  which  he  informed  them  had 
been  received,  does  not  show  a  disposition 
to  afford  any  facility  of  the  assured  to  fulfil 
the  condition  of  his  policy.  If  the  receipt 
had  been  sent  and  lost  they  could  not  have 
sustained  any  loss  by  its  miscarriage.  But 
the  probability  is,  it  would  have  reached  its 
destination,  as  did  their  letters  both  ways, 
and  that  they  would  have  received  a  draft 
from  their  faithful  agent,  on  New  York, 
for  the  premium.  It  is  impossible  to  shut 
our  eyes  to  the  fact  that  tne  company  was 
largely  interested  in  defeating  these  poli- 
cies ;  and  considerations  of  that  sort  may 
have  had  more  influence  upon  their  conduct 
than  a  desire  to  promote  the  interests  of  their 
policy  holders.  I  am  well  satisfied  that,  in 
this  case,  they  might  have  received  the 
premiums  from  the  assured  in  New  York 
funds,  if  they  had  been  verv  desirous 

642  to   receive  them.     At  any  *rate  their 
agent,    in   receiving   payment  of  the 

premium  for  1861,  in  a  draft  on  New  York, 
did  not  violate  his  instructions;  and  in 
refusing  to  receive  that  for  1862  at  Rich- 
mond, if  he  acted  under  instructions,  they 
were  instructions  which  the  company  had 
no  right  to  give.  I  am,  therefore,  of  opin- 
ion to  aflSrm  the  judgment. 


CHRISTIAN,  J.  In  considering  this  case, 
and  in  seeking  to  arrive  at  a  satisfactory 
solution  of  the  novel  and  difficult  questions 
which  it  presents,  there  is  one  thing  which 
must  be  kept  steadily  in  view ;  and  that  is, 
that  this  is  an  action  at  law  for  the  breach 
of  a  covenant  upon  a  contract  in  writing, 
under  seal,  in  which  the  parties  have  made 
their  own  agreement.  It  is  not  a  case  in 
which  a  party  comes  into  a  court  of  equity 
to  ask  relief  against  a  forfeiture,  but  it  is 
a  case  in  which,  in  a  court  of  law,  the  par- 
ties invoke  the  judicial  interpretation  of 
the  contract  which  they  have  entered  into, 
to  ascertain  their  legal  rights  and  liabilities. 
We  are  not  at  liberty,  therefore,  to  consider 
what  peculiar  hardship  may  result  to  either 
party  from  the  legal  effect  of  their  own 
contract.  But  the  sole  question  is,  what  is 
the  nature  of  the  contract  which  the  parties 
have  made  for  themselves,  and  what  are 
their  legal  rights  and  liabilities  under  that 
contract,  interpreted  according  to  the  rules 
of  law? 

The  record  shews  that  the  defendant  in 
error,  Corbin  Warwick,  effected  a  policy  of 
insurance  upon  the  life  of  William  Sidney 
Warwick  for  the  sum  of  ten  thousand  dol- 
lars, with  the  plaintiff  in  error,  the  Man- 
hattan Life  Insurance  Company. 

Looking  to  the  policy  of  insurance  as  fix- 
ing the  terms  of  the  contract  between  the 
parties,  we  find  that  the  Manhattan  Life 
Insurance  company  bound  themselves  to 
assure  the  life  of  the  said  William  Sidney 
Warwick,  for  the  sum  of  ten  thousand  dol- 
lars, for  the  term  of  his  natural  life, 
643  for  the  sole  use  of  the  said  *Corbin 
Warwick,  in  consideration  of  the 
'*sum  of  one  thousand  and  thirty -ohe  dol- 
lars to  them  in  hand  paid  by  Corbin  War- 
wick, and  of  the  annual  premium  of  one 
thousand  and  thirty-one  dollars,  to  be  paid 
on  or  before  the  23d  day  of  July  in  every 
year  during  the  continuance  of  this  policy." 
It  was  further  stipulated  that  '4n  case  the 
said  Corbin  Warwick  shall  not  pay  the  said 
premium,  on  or  before  the  day  hereinbefore 
mentioned  for  the  payment  thereof,  the  said 
company  shall  not  be  liable  for  the  payment 
of  the  sum  assured  or  any  part  thereof." 
And  it  was  further  agfreed  by  the  assured, 
that  **in  every  case,  where  this  policy  shall 
cease,  or  become,  or  be  null  or  void,  all 
previous  payments  made  thereon  shall  be 
forfeited  to  said  company." 

Endorsed  upon  this  policy  of  insurance, 
under  the  head  of  ''notice,"  and  which  is 
as  much  a  part  and  parcel  of  the  contract 
as  if  embodied  in  it  (see  2  Philips  on  In- 
surance, i  2,014)  are  to  be  found  the  follow- 
ing stipulations,  in  addition  to  those  already 
referred  to:  **The  premiums  are  always  due 
on  the  several  days  stipulated  in  the  policj', 
and  all  risk  to  the  company  commences  at 
the  time  of  the  actual  payment  of  the  first 
-  remium,  without  regard  to  the  date  of  the 
policy  (unless  otherwise  stipulated  in  the 
policy),  and  continues  until  the  day  named 
in  the  policy  for  the  payment  of  the  next 
premium  at  12  o'clock  noon,  and  no  longer ;" 
*    *    *    **and    no    payment    of    premiums 
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binding'  on  the  company  unless  the  same  is 
acknowledged  by  a  printed  receipt,  signed 
by  an  officer  of  the  company." 

It  will  thus  plainly  appear,  by  the  express 
provisions  of  the  policy  itself  (to  which 
alone  we  can  look  to  ascertain  the  agree- 
ment of  the  parties),  that  the  Manhattan 
Life  Insurance  Company  bound  itself  to 
assure  the  life  of  William  Sidney  Warwick, 
upon  the  express  condition  that  the  annual 
premium  should  be  paid  on  or  before  the 
day    named   in    the   policy;    and   ex- 

644  pressly  *stipulating  that  if  the  annual 
premium  was  not  so  paid,  the  company 

should  not  be  liable  for  the  sum  assured,  or 
any  part  thereof. 

The  annual  premium  was  the  considera- 
tion for  the  risk.  The  risk  assumed  by  the 
company  on  the  one  hand,  and  the  pre- 
miums paid  by  the  assured,  as  the  price  of 
that  risk,  on  the  other,  are  correlative  obli- 
gations whose  mutual  operation  constitutes 
the  very  essence  of  contracts  of  insurance. 
Marshall  on  Insurance,  648 ;  Angel  on  Fire 
and  Life  Insurance,  461,  i  399.  Under  this 
policy,  the  obligation  of  the  assured  was 
to  pay  the  annual  premiums  to  the  company 
on  the  day  specified,  and  that  of  the  com- 
pany was  to  assume  the  risk  from  the  day 
of  payment  for  twelve  months  from  that 
day.  These  were  the  mutual  and  correlative 
obligations  which  the  parties  respectively 
assumed  by  their  own  written  contract. 
The  liability  of  the  company  is  fixed  only 
upon  the  condition  that  the  annual  premiums 
are  paid  on  the  day  specified.  The  breach 
of  that  condition  (whether  it  be  regarded  as 
a  condition  precedent  or  subsequent),  by 
the  express  terms  of  the  contract,  discharges 
the  company  from  all  liability.  The  condi- 
tions imposed  by  the  policy  arise  from  the 
contract  which  the  parties  themselves  have 
made ;  they  are  not  conditions  imposed  by 
law,  but  by  the  express  terms  of  the  con- 
tract, and  strict  performance  of  these  con- 
ditions will  be  required  before  any  liability 
can  be  fixed.  It  is  plain  that,  looking  alone 
to  the  policy,  as  containing  the  contract  of 
the  parties,  the  obligations  of  the  company 
cease  upon  the  failure  of  the  defendant  in 
error  to  pay  the  annual  premium  on  the  day 
fixed  in  the  policy  for  such  payment.  Ruse 
V.  Mutual  Life  Ins.  Co.,  23  New  York  R. 
516;  Simpson  v.  The  Accidental  Death  Ins. 
Co.,  2  Com.  Bench,  N.  S.,  257;  1  Big.  R. 
578 ;  Harmony  v.  Bingham,  12  New  York, 
2  Kern.  R.  99;  Wood  v.  Worsely,  2  H.  Bl. 
R.  574,  note  582. 

645  *It  is  a  well-settled  principle  of  law, 
that  the  relative  claims  and  obliga- 
tions of  the  parties  are  always  fixed  and 
determined  by  their  own  written  contract. 
In  Atkinson  v.  Ritchie,  10  Bast  R.  533, 
Lord  Ellenborou^h  said:  **The  relative 
claims  of  the  parties  upon,  and  their  duties 
in  respect  of,  each  other,  are  conclusively 
fixed  and  defined  by  the  terms  of  their  own 
written  contract.  No  .exception,  which  is 
not  contained  in  the  contract  itself,  can  be 
engrafted  upon  it  by  implication,  as  an  ex- 
cuse for  its  non-performance.  When  a 
party,  by  his  own   contract,  creates  a  duty. 


or  charge  upon  himself,  he  is  bound  to  make 
it  good  if  he  may ;  notwithstanding  any 
accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  con- 
tract."  The  principles  thus  announced  in 
this  case  were  recognized  and  approved  by 
this  court  in  the  case  of  '*The  Merchants' 
Ins.  Co.  V.  Eklmond,  Davenport  &  Co.,"  17 
Gratt.  146,  157.  (See  also  Paradine  v.  Jane, 
Aleyn  27.) 

The  Manhattan  Insurance  Company  was 
domiciled  in  the  city  of  New  York.  The 
contract  of  the  defendant  in  error  was  to 
pay  his  annual  premiums  to  the  company. 
There  was  no  stipulation  in  the  policy 
which  bound  the  company  to  keep  an  agent 
in  the  city  of  Richmond.  It  is  true,  they 
did  once  have  such  agent  in  the  person  of 
one  J.  B.  Macmurdo,  through  whom  the 
policy  of  insurance  in  this  case  was  at  first 
effected.  But  his  powers,  as  agent,  were 
expressly  limited  and  defined  by  the  terms 
of  the  policy,  and  there  was  nothing  in 
these  terms  which  prevented  the  company 
from  revoking  the  agency  at  any  time.  The 
limitation  referred  to  is  found  in  the  en- 
dorsement upon  the  policy,  and  is  in  these 
words :  ^  'No  payment  of  premiums  binding 
on  the  company  unless  the  same  is  acknowl- 
edged by  a  printed  receipt  signed  by  an 
officer  of  the  company. '  *  The  manifest  ob- 
ject of  this  stipulation  was  to  limit 
646  and  control  the  power  of  their  '^agent, 
and  to  insure  the  receipt  of  the  pre- 
miums, and  its  plain  effect  was  to  notify  all 
parties,  dealing  with  their  agents,  that 
they  were  authorized  to  receive  the  pre- 
miums only  when  they  presented  such  a 
receipt  as  the  notice  required,  to  wit:  a 
printed  receipt,  signed  by  an  officer  of  the 
company.  Payment  to  a  party  not  pre- 
senting such  a  receipt,  was  a  payment  to 
one  not  authorized  to  receive  it,  and  could 
not  bind  the  company  by  the  express  terms 
of  their  contract.  I  have  said  the  contract, 
on  the  part  of  the  defendant  in  error,  was 
to  pay  the  premiums  to  the  company.  Of 
course,  payment  to  its  authorized  agent  was 
payment  to  the  company ;  but  here  the  agent 
was  not  authorized  to  receive  the  premiums 
except  upon  certain  conditions,  which  were 
well  known  to  the  assured,  and  were  em- 
bodied in  the  very  contract  which  he  seeks 
to  enforce. 

I  do  not  mean  to  say,  that  where  the  com- 
pany prevents  payment  on  the  day  specified 
by  withholding  a  printed  receipt,  signed 
by  an  officer  of  the  company,  that  it  would 
be  released  from  its  obligation  as  insurer ; 
for  that  would  be  a  fraud  upon  the  rights 
of  the  assured.  But  I  refer  to  this  stipula- 
tion for  the  purpose  of  shewing  that  the 
contract  of  the  defendant  in  error  was  to 
pay  the  annual  premiums  to  the  company, 
which  was  domiciled  in  the  city  of  New 
York ;  and  that,  so  far  from  there  being  any 
obligation  to  keep  an  agent  in  the  city  of 
Richmond  to  receive  premiums  and  give 
receipts  for  the  same,  the  appellee  had  ex- 
pressly stipulated,  when  he  accepted  the 
policy  of  insurance,  that  **no  payment  of 
premiums  should  be  binding  on  the  company 
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unless    the    same    be    acknowledged    by   a  I 


printed  receipt  signed  by  an   officer  of  the 
company.  * ' 

In  times  of  peace  it  was  both  convenient 
and  profitable    to  the   company  to  keep  an 
agent    in    the  city  of  Richmond,  to  solicit 
patronage  and  extend  the   business   of  the 
company.     It  was  convenient  to  the  assured 
to  pay  the  premiums  here   instead   of 
647      New    York.      Accordingly,    *we    find 
that,  up  to  the  commencement  of  the 
late  war,  the  premiums  were  regularly  paid 
to  J.  B.  Macmurdo,  the   agent  of  the  com- 
pany, but  in   every  case   upon   printed   re- 
ceipts signed  by  an  officer  of  the  company, 
as  stipulated  in  the  policy.     On  the  23d  day 
of  July,  1861,  after   Hostilities  between  the 
States    had    commenced,    and     when    mail 
facilities  had  ceased  between   the  two  sec- 
tions, the  defendant   in  error  paid  to  J.  B. 
Macmurdo  $1,031,    the   amount   of   the  pre- 
mium then  due  on  his  policy,  and  took  his 
written  receipt  for  the  same,  signed  by  him 
and  not  by  an  officer  of  the  company ;  with 
the  promise  on  the  part  of  Macmurdo   that 
he  would  write  to  New   York    and    get   the 
proper   receipt.      Warwick   called  on  Mac- 
murdo several  times  to  get  this  receipt,  but 
failed   to   do  so.    This  money,  so  received 
by  Macmurdo  from  Warwick,    he  attempted 
to  remit  to  the   company   in  New  York,  by 
a  draft  purchased   of   R.   H.   Maury  &  Co., 
on  Carpenter  &  Vermyle  of  New  York ;  but 
the  draft  never  reached  the  company,    and 
it  was  afterwards  paid  by  R.    H.    Maury  & 
Co.  to  a  receiver  of  the  Confederate  States, 
under  their  sequestration   act.     It   further 
appears  from  the  evidence  that,   some  time 
before   July,    1862,    the   precise  time  is  not 
stated,  Macmurdo   informed   Warwick   that 
he  had  received  instructions  from   the  com- 
pany not  to  receive    any   more   premiums ; 
but,  on  the  23d  day  of  July,  1862,    Warwick 
tendered   to   Macmurdo   funds   sufficient  to 
purchase  a  draft  on   New  York  (in  the  cur- 
rency  circulating   there),    for   the    sum  of 
$1,031,    the   annual   premium   due    on   that 
day,  which  Macmurdo  refused  to  receive. 

Several  letters  are  exhibited  in  evidence, 
written  by  the  company  to  Macmurdo,  in 
reply  to  letters  received  from  him.  In  one 
of  these  letters,  dated  May  30th,  *61,  the 
company  wrote  that  **in  consequence  of  a 
discontinuance  of  the  mails,  and  the  de- 
rangement of  exchanges,  as  well  as 
the  depreciation  of  the  currency" 
648  *they  would  require  the  premiums  to 
be  paid  in  New  York,  or  if  the  assured 
should  prefer,  their  policies  might  be  can- 
celled upon  certain  terms  proposed.  On  the 
6th  day  of  August,  1861,  they  wrote  another 
letter,  from  which  the  following  extract  is 
taken:  **We  are  in  receipt  of  your  favor  in 
reference  to  receiving  the  prex^iums  on 
policies  falling  due,  for  which  you  have  no 
renewal  receipt,  to  which  we  cannot  con- 
sent, as  under  the  present  state  of  things 
the  premiums  must  be  paid  here,  or  by  a 
draft  on  this  city.  We  wrote  you,  on  the 
30th  May  last,  that  in  consequence  of  the 
discontinuance  of  the  mails,  the  derange- 
ment of  exchange,  and  the  depreciated  cur- 


rency, we  would  require   the  renewals  to  be 


f* 


id  here,  or  by  draft  on  this  city,  Ac. 
*  *  In  addition  to  this  we  now  have 
the  fact  that  the  Southern  Confederacy  has 
passed  an  act  declaring  all  property  belong- 
ing to  the  North  confiscated.  You  will, 
therefore,  see  the  impropriety  and  impossi- 
bility of  this  company  receiving  its  pre- 
miums in  your  city." 

Here,  then,  we  find,  that  as  early  as  Au- 
gust, 1861,  the  agent  had  direct  and  positive 
instructions  from  the  company  not  to  re- 
ceive any  more  premiums ;  and  they  refuse 
to  furnish  him  with  the  renewal  receipts 
(printed  and  signed  by  an  officer  of  the 
company),  which,  according  to  the  express 
terms  of  the  policy,  known  to  all  the  policy 
holders,  was  the  authority  to  him  to  receive 
the  premiums,  and  thus  they,  in  effect, 
revoked  his  power  as  their  agent  to  receive 
them. 

Now,  from  what  has  been  said,  the  fol- 
lowing propositions  are  undoubtedly  true, 
and  cannot  be  gainsaid : 

1st.  The  condition,  upon  which  alone  the 
company  can  be  held  liable,  is  the  payment 
of  the  annual  premiums  on  the  days  speci- 
fied ;  and  the  breach  of  that  condition,  by 
the  express  terms  of  their  contract,  dis- 
charges the  company  from  all  liability,  and 
causes   the   policy,  in  its  own  language,  to 

''cease  and  determine." 
649         *2nd.  The  contract  of  the    assured 
was  to  pay   the  annual  premiums    to 
the  company,  which   was  domiciled  in  the 
city  of  New  York.     And 

3rd.  There  was  nothing  in  the  contract 
which  bound  the  company  to  keep  an  agent 
in  the  city  of  Richmond  to  receive  the  pre- 
miums and  give  renewal  receipts. 

It  therefore  follows,  logically  and  inevi- 
tably, that  the  tender  to  Macmurdo,  who 
was  once  the  agent  of  the  company,  but 
whose  powers  had  been  revoked,  could  not, 
in  law,  under  their  contract,  fix  any  liabil- 
ity upon  the  company,  unless  it  can  be 
shewn  that  under  some  law  or  usage  or 
statute,  regulating  policies  of  insurance  in 
this  State,  the  company  was  bound,  both  in 
time  of  war  as  well  as  in  times  of  peace,  to 
keep  an  agent  here  to  receive  the  annual 
premiums  when  they  fell  due,  upon  the 
policies  they  had  issued  to  persons  resident 
in  this  State. 

The  counsel  for  the  appellee  insist,  that 
the  policy  of  our  laws  regulating  foreign 
insurance  companies  is  to  put  them  on  the 
same  footing  as  home  companies ;  that  the 
provision  in  the  policy,  that  it  is  **not 
binding  on  the  company  until  countersigned 
by  their  agent  here,  makes  the  contract 
what  they  are  pleased  to  call  a  * 'Virginia 
contract;"  and  g^eat  stress  is  laid  upon  the 
statute  of  this  State  regulating  foreign  in- 
surance companies,  which  they  insist  im- 
peratively requires  every  foreign  insurance 
company  to  keep  an  agent  here,  ready  to 
receive  the  premiums  upon  their  policies  as 
they  become  due;  and  they  argue,  with 
great  plausibility,  that  though  the  policy 
is  an  insurance  for  the  life  of  Wm.  Sidney 
Warwick,    upon    the  express  condition  that 
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the  annual  premiums  shall  be  paid,  jet 
that  the  defendant  in  error  was  prevented 
from  paying  the  premiums  by  the  failure  of 
the  company  to  provide  a  hand  to  receive 
them,  and  that  thus  the  performance  of  the 
condition  was  defeated   by   the  act  of 

650  the  company ;  *and  that  therefore  they 
are  not  to  be  discharged   of  their  lia- 
bility to  pay  the  insurance. 

To  meet  this  view  of  the  case,  it  becomes 
necessary  to  refer  to  the  statute  law  regu- 
lating foreign  insurance  companies,  and 
ascertain  whether,  upon  a  fair  interpreta- 
tion of  this  statute,  the  construction  con- 
tended for  can  be  maintained.  It  is  found 
in  the  39th  chapter  of  Code  of  1860,  sections 
23  to  35  inclusive.  The  23d  section  provides 
that  no  insurance  company  not  incorporated 
by  the  Legislature  of  this  Commonwealth, 
shall  make  any  contracts  of  insurance  in 
this  State  until  it  shall  have  complied  with 
the  provisions  of  the  act.  **  Section  24. 
Every  such  insurance  company  shall,  by  a 
written  power  of  attorney,  appoint  some 
citizen  of  this  Commonwealth,  resident 
therein,  who  shall  accept  service  of  all  law- 
ful processes  against  such  company  in  this 
Commonwealth,  and  cause  an  appearance  to 
be  entered  in  any  action  in  like  manner  as 
if  such  corporation  had  existed  and  been 
duly  served  with  process  in  this  State." 

The  25th  section  makes  provision  for  filing 
with  the  auditor  a  certified  copy  of  such 
power  of  attorney.  The  26th  section  re- 
quires the  company  to  make  a  new  appoint- 
ment if  such  attorney  or  agent  shall  die, 
resign  or  be  removed ;  and  provides  further, 
that  such  power  of  attorney  shall  not  be 
revoked  until  another  competent  person  is 
appointed.  Section  27  declares  that  service 
of  process  upon  such  attorney  shall  be 
deemed  to  be  sufficient  service  upon  his 
principal.  Section  28  prescribes  penalties 
upon  an  agent  who  acts  for  a  company  that 
**shall  make  insurance  without  complying 
with  the  requisitions  of  this  act.*' 

The  remaining  sections  provide  for  the 
making  of  the  semi-annual  returns  to  the 
auditor  of  **all  premiums  received  and  as- 
sessments collected"  by  agents  of  foreign 
insurance  companies,  and  pay  a  certain  tax 
into  the  treasury;  require  bond  with 

651  security    for .  the  *true   returns ;    and 
prescribe    additional   penalties   for  a 

failure   to  observe   all   the  requirements  of 
the  act. 

Now,  in  all  these  sections  there  is  not  a 
line  or  word  which  imposes  upon  the  com- 
pany the  obligation  to  keep  an  agent  for 
the  purpose  of  receiving  the  premiums  upon 
their  policies  as  they  become  due,  or  which 
requires  the  payment  here   instead  of  the 

?lace  where  the  company  has  its  domicil. 
*he  object  of  the  statute  is  twofold :  first, 
to  enable  parties  assured  by  foreign  insur- 
ance companies  to  bring  their  suits  in  the 
courts  of  this  State,  instead  of  going  before 
foreign  tribunals  to  assert  their  rights; 
and  therefore  the  law  imposes  a  condition 
upon  such  companies,  that  they  shall  not 
engage  in  business  in  this  State  unless  they 
keep  an  agent,  as  long  as   they  have  out- 


standing liabilities,  ''who  shall  acknowl- 
edge service  of  process,"  which  shall  be 
deemed  sufficient  service  on  his  principal. 
And,  second,  to  insure  the  punctual  pay- 
ment, into  the  treasury  of  the  State,  of  all 
taxes  assessed  upon  such  companies. 

These,  upon  a  fair  interpretation  of  the 
statute  referred  to,  are  its  leading  and  man- 
ifest objects.  It  would  be  a  strained  and 
unwarrantable  construction  to  carry  it  to 
the  extent  for  which  it  is  invoked  by  the 
counsel  for  the  appellee. 

But,  giving  to  this  statute  the  most  lib- 
eral and  latitudinous  construction, making  it 
embrace  objects  which  neither  its  language 
nor  spirit  indicates,  can  it  be  maintained 
that  this  statute,  enacted  in  times  of  peace, 
applicable  to  times  of  peace,  shall  override 
the  public  and  universal  law  of  nations, 
and  compel  obedience  even  from  alien 
enemies  not  within  its  jurisdiction?  Could 
this  statute  compel  the  appellant  to  appoint 
an  alien  enemy  to  act  as  his  agent  in  Vir- 
ginia, or  to  keep  an  alien  enemy  as  his 
agent,  when,  by  the  law  of  the  Confederate 
States,  which  was  admitted  and  rec- 
652  ognized  as  the  supreme  *law  of  Vir- 
ginia, such  agent  was  bound  to  pay 
over  every  dollar  belonging  to  his  principal 
to  the  public  sequestrator?  I  think  not. 
The  refutation  of  such  a  proposition  is 
found  in  its  simple  statement.  It  would  be 
a  solecism  in  law  and  reason  to  say  that  the 
appellants  should  (though  their  contract 
did  not  require  it,  upon  some  vague  and 
undefined  notions  of  supposed  hardship  and 
injustice),  be  required  to  keep  an  agent  in 
the  enemy's  country  to  receive  premiums 
due  his  principal,  which  it  was  his  duty 
to  remit  or  keep  safely  for  his  principal, 
but  which  he  was  required  by  the  laws  of 
the  belligerent  State,  under  heavy  penalties, 
to  pay  over  to  the  public  sequestrator. 

And  this  view  of  the  subject  brings  me 
to  consider  the  important  question,  how  far 
the  contract  between  these  parties  was 
affected  by  the  war  between  the  two  sec- 
tions. 

It-  is  earnestly  insisted,  that  such  a  con- 
tract as  the  one  we  have  to  deal  with  be- 
longs to  that  class  of  contracts  which  are 
not  abrogated,  but  only  suspended,  during 
the  war.  And  in  the  view  of  the  case  pre- 
sented by  the  counsel  for  the  appellees,  it 
hinges  upon  the  solution  of  this  question. 
War  existed  between  the  State  of  New  York, 
where  the  appellants,  resided,  and  the  State 
of  Virginia,  where  the  appellee  resided, 
from  June,  1861,  to  April,  1865;  during 
which  time  the  assured,  Wm.  S.  Warwick, 
died.  The  question  recurs.  What  was  the 
effect  of  war  upon  such  a  contract?  Was  it 
simply  suspended,  or  was  it  totally  abro- 
gated and  annulled?  The  numerous  author- 
ities referred  to  on  both  sides  would  seem 
to  be  conflicting ;  but  that  conflict  is  rather 
apparent  than  real;  and,  when  critically 
examined  and  compared,  are  easily  to  be 
reconciled  as  referring  to  a  diff^erent  class 
of  contracts.  Cases  like  Buchanan  v.  Curry, 
19  John.  R.  137;  Conn,  Ac.  v.  Penn  A  al., 
1  Peters  C.  C.  R.  524 ;  Denniston  v.  Imbrie, 
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3  Wash.  C.  C.  R.  3%;  Ward  v.  Smith, 

653  7   Wall.  ♦U.    S.    R.    447;  and  United 
States  V.  Grossmayer,  4  Id.  72,  refer  to 

cases  where  the  contracts  are  executed,  and 
nothing-  more  is  required  to  be  done  to  com- 
plete them ;  such  as  intercourse  or  negotia- 
tion between  the  parties.  These  cases  decide 
that  it  is  lawful  for  an  alien  enemy  to  keep 
an  agent  in  the  enemy's  country  to  receive 
money  or  to  take  care  of  his  property  dur- 
ing war.  But  they  certainly  do  not  go  to 
the  extent  of  saying  that  an  alien  enemy  is 
obliged  to  keep  an  agent  in  the  enemy's 
country  to  keep  alive  contracts,  or  even  to 
receive  money  due  him.  But  this  class  of 
cases,  in  my  view  of  their  scope  and  legal 
effect,  simply  go  to  this  extent,  that  if  the 
contract  is  of  such  a  character  that  its  con- 
tinued existence  is  not  dependent  upon  any 
further  intercourse  between  the  parties,  or 
where  no  acts  or  negotiations  between  the 
parties  are  necessary  to  carry  out  or  com- 
plete the  objects  of  the  contract,  according 
to  its  terms ;  in  such  cases  the  contract  is 
suspended  during  the  war;  and,  upon  a  re- 
turn of  peace,  the  rights  of  the  parties  under 
their  contract  may  be  enforced.  But  it  is 
equally  well  settled  (by  cases  whose  name 
is  legion,  and  whose  authority  since  the 
great  leading  case  of  Griswold  v.  Wadding- 
ton,  16  John.  438,  has  never  been  questioned 
in  any  court)  that,  where  the  contract  is  of 
such  a  character  that  its  continued  existence 
and  obligation  require  and  depend  upon  acts 
to  be  done  by  or  between  the  parties,  dur- 
Ing*  the  war,  then  such  contract  is  abrogated 
and  annulled  by  the  breaking  out  of  the 
war;  for,  in  the  language  of  Judge  Story, 
in  the  case  of  the  Julia,  8  Cranch  R.  181, 
194,  **it  is  a  fundamen^l  proposition,  that 
in  war  all  intercourse  between  the  citizens 
and  subjects  of  the  belligerent  countries  is 
illeg'al,  unless  sanctioned  by  the  authority 
of  the  government,  or  in  the  exercise  of  the 
rig-hts  of  humanity." 

It   seems   to   me  that   in  this  day  of  en- 

lig-htened   international   jurisprudence,    no 

principle  of  international  law  is  more  firmly 

established  than  that  the   declaration 

654  *of  war  arrests  all  intercourse  between 
belligerents.  War  puts  every  indi- 
vidual of  the  respective  governments,  as 
well  as  the  governments  themselves,  in  a 
state  of  hostility  to  each  other.  There  is 
no  such  thing  as  a  war  for  arms  and  a  peace 
for  commerce.  The  existence  of  civil  con- 
tracts and  relations  is  contradictory  to  a 
state  of  war.  Sir  William  Scott,  one  of  the 
most  profound  jurists  of  his  age,  repeatedly 
declared  in  numerous  cases  adjudged  by 
him,  that  a  state  of  war  was  a  state  of  in- 
terdiction of  all  communication.  The  re- 
mittance of  money  for  any  purpose,  the 
acceptance  of  trusts,  the  creation  of  any 
civil  obligation  whatever,  is  unlawful  and 
forbidden.  The  belligerent  governments 
have  placed  their  respective  citizens  in  an 
attitude  of  hostility  towards  each  other,  and 
no  relation  inconsistent  with  hostility  can 
be  lawfully  created  by  the  acts  of  individ- 
uals. I^awrence's  Wheaton  556,  557,  note, 
and   cases  there  cited.    In  the  case  of  The 


Rapid,  8  Cranch  R.  155, 161,  Judge  Johnson 
uses  the  following  emphatic  language: 
**The  universal  sense  of  nations  has  ac- 
knowledged the  demoralizing  effect  that 
would  result  from  the  admission  of  individ- 
ual intercourse  between  belligerents.  The 
whole  nation  is  embarked  in  one  common 
bottom,  and  must  be  reconciled  to  one  com- 
mon fate.  Every  individual  of  one  nation 
must  acknowledge  every  individual  of  the 
other  nation  as  his  enemy,  and  the  enemy 
of  his  country."  In  the  case  of  the  Julia 
before  cited.  Judge  Story  says:  **Independ- 
ent  of  all  authority,  it  would  seem  a  neces- 
sary result  of  a  state  of  war  to  suspend  all 
negotiations  or  intercourse  between  the 
subjects  of  belligerent  nations."  In  the 
leadine  case  of  Griswold  v.  Waddington 
(supra;.  Chancellor  Kent,  reviewing  all 
the  English  and  American  cases,  in  an 
opinion  which  is  universally  recognized  as 
a  masterpiece  of  legal  learning  and  jlidicial 
eloquence,    uses   the    following   language: 

**Here,  then,  we  have  the  final  con- 
655      summation  *of   this  discussion,    and 

the  sanction  of  the  doctrine  we  have 
been  tracing,  solemnly  given  by  the  highest 
judicial  authority  of  the  United  States.  It 
reaches  to  all  interchange,  transfer  or  re- 
moval of  property,  to  all  negotiations  or 
contracts,  to  all  communication,  to  all 
locomotive  intercourse,  to  a  state  of  utter 
occlusion,  to  any  intercourse  but  one  of 
open  hostility,  to  any  meeting  but  in  actual 
combat."  See  also  18  How.  U.  S.  R.  110; 
90  Eng.  Com.  Law  R.  736 ;  7  Peters  R.  586 ; 
Law.  Wheaton  556 ;  1  Gallison  R.  295 ;  lb. 
248 ;  6  Wall.  U.  S.  R.  536. 

Mr.  Duer,  in  his  work  on  Insurance,  re- 
ferrincr  to  the  case  of  Griswold  v.  Wadding- 
ton, 16  John.  R.  438,  says:  **The  propriety 
of  this  decision,  as  applied  to  a  commercial 
partnership,  that  from  its  nature  supposes 
and  requires  a  frequent  intercourse  and 
communication,  cannot  be  disputed.  There 
are,  doubtless,  contracts  of  which  war  sus- 
pends the  existence,  without  dissolving  the 
obligation."  **The  distinction,"  says  Mr, 
Duer,  **is  probably  this:  a  vested  right, 
under  a  subsisting  contract,  is  not  affected 
by  a  subsequent  war;  but  where  the  con- 
tract is  executory,  and  would  have  been 
illeg^  if  made  in  time  of  war,  it  becomes 
so  &om  the  time  that  hostilities  commence 
as  to  all  acta  to  be  performed  by  either  party 
during  the  war."  Duer  on  Insurance,  vol. 
1,  p.  478 ;  Hosack  Rights  of  Neutrals,  p.  83 ; 
Hanger  v.  Abbott,  6  Wall.  U.  S.  R.  532. 
In  the  last  named  case,  the  court  says,  that 
* 'executory  contracts  with  an  alien  enemy, 
or  even  with  a  neutral,  if  they  cannot  be 
performed  except  in  the  way  of  commercial 
intercourse  with  the  enemy,  are  dissolved 
by  the  declaration  of  war." 

The  policy  under  consideration  was  clearly 
executory.  The  vital  principle  and  spirit 
of  the  contract  is  the  payment  of  the  an- 
nual   premium  by   the   appellees,    and  the 

consequent  liability  of  the   company, 
656      in  the  event  *that  Wm.    S.    Warwick 

should  die  during  the  year  for  which 
the  premium  had  been  paid.    The  continued 
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existence  of  the  policy  depended  upon  the 
punctual  payment  every  year  by  the  appel- 
lee ;  and,  by  its  express  terms,  no  obligation 
whatever  was  imposed  upon  the  appellants 
until  the  premium  was  paid.  In  this  respect 
the  contract  was  certainly  executory,  and 
its  continued  existence  absolutely  demanded 
continued  intercourse  and  dealings  between 
the  parties ;  so  that  this  contract  is  brought 
within  the  very  definition  of  the  authorities 
as  an  executory  contract.  It  is  no  answer 
to  say  that  these  premiums  might  be  paid 
to  an  agent  here  without  intercourse  with 
the  belligerent  country.  I  have  already 
shown  that  the  powers  of  Macmurdo  had 
been  revoked,  and  also  that  there  was  no 
law  or  usage  or  statute  which  required  the 
company  to  keep  an  agent  here,  nor  did 
their   contract  compel   them   to  keep  such 

agent. 

But  it  is  said  the  hardship  of  this  case  is 
peculiar,  remediless,  operating  (if  the  views 
here  taken  prcviail)  as  a  forfeiture  of  up- 
wards of  five  thousand  dollars  actually  paid 
in  the  shape  of  premiums  to  the  company ; 
and  it  is  earnestly  and  eloquently  pressed 
in  argument  that  the  very  right  and  justice 
of  the  case  requires  a  different  adjudication. 
The  answer  is,  the  parties  have  made  their 
own  contract,  and  that  they  are  now  in  a 
court  of  law  seeking  their  legal  rights  and 
legal  remedies.  The  large  sum  which  the 
appellee  has  paid  he  has  received  a  legal 
and  valid  consideration  for,  it  being  ac- 
cording to  the  terms  of  his  contract,  the 
risk  of  the  life  of  the  assured  carried  during 
that  time  by  the  company.  If  the  judgment 
of  a  court  of  law,  refusing  to  fix  any  liabil- 
ity upon  the  appellant  would  seem  to  be 
harsh  and  inequitable,  it  is  because  it  is 
the  enforcement  of  a  legal  right,  operating 
oppressively,  it  may  be,  in  a  particular 
case,  but  against  which  it  is  impos- 
657  sible  *to  afford  relief,  without  substi- 
tuting the  undefined,  and  therefore 
dangerous,  discretion  of  a  court,  for  the 
fixed  and  immutable  principles  upon  which 
the  law  in  relation  to  contracts  should  be 
administered. 

My  opinion  is  that  the  judgment  should 
be  reversed. 

JO YNES  and  STAPLES,  Js.,  concurred 
in  affirming  the  judgment. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Christian,  J. 

Judgment  affirmed. 
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*Lipscombe  v.  Rogers  &  ale. 
Marcb  Term,  1871,  Ricbmond. 


Judlclsl  Sales— Liens— Priorities.*— R  is  entitled  to  a 
decree  for  a  sale  of  real  estate  to  pay  a  debt  due 
to  him,  secured  by  a  deed  of  trust  upon  tbe  prop- 
erty; but  before  the  decree  Is  made,  T,  by  petition 

^Judicial  Sales— Liens— Priorities.  —Tbe  rule  laid 
down  in  the  head-note  that  it  is  an  error  to  decree 
the  sale  of  land  before  taking- an  account  of  the  liens 
and  their  respective  priorities  seems  to  be  too  well 


in  the  cause,  alleges  that  he  holds  a  prior  lien 
upon  the  property, to  secure  a  debt  due  him;  and 
he  exhibits  his  bond  and  deed  of  trust.  It  is 
error  to  decree  a  sale  of  the  property,  and  that 
the  proceeds  of  sale  be  brought  in  court,  before 
passing  upon  the  claim  of  T,  and  ascertalnlnc 
whether  or  not  it  is  a  valid  prior  lien,  and  the 
amount  thereof. 

This  is  the  sequel  of  the  case  of  Alley  A 
als.  V.  Rogers,  reported  in  19  Gratt.  366. 
After  the  cause  went  back,  Charles  J.  Ter- 
rell filed  his  petition  in  it,  alleging  that 
he  held  a  prior  lien  upon  a  part  of  the  prop- 
erty upon  which  Rogers  held  a  lien,  to 
secure  a  debt  of  $624,  with  interest  from 
February,  1854,  subject  to  a  credit  of  $100; 
and  he  exhibited  the  bond  and  deed  of  trust ; 
and  asked  to  be  satisfied  out  of  the  proceeds 
of  the  property. 

Before  passing  upon  the  claim  of  Terrell, 
the  court,  on  the  15th  of  May,  1869,  made 
a  decree,  by  which  it  was  provided  that 
unless  the  defendants,  or  some  one  for  them, 
do,  within  sixty  days  from  that  date,  pay 
into  the  Planters'  National  Bank  of  Rich- 
mond, to  the  credit  of  the  cause,  the  sum  of 
15,113  55,  with  legal  interest  on  $3,672  02. 
part  thereof,  from  the  27th  day  of  February, 
1868,  until  paid,  that  being  the  amount  of 
principal  money  and  interest  remaining 
due  to  Rogers  on  account  of  the  debt  secured 
to  him  by  the  trust  deed  of  the  24th  of  May, 
1859,  from  B.  W.  Green  to  Williams  and 
Young,  then  commissioners  named, 
659  *should  proceed  to  sell  the  several  lota 
of  land  which  were  conveyed  to  the 
said  trustees  by  said  deed,  except  such  as 
had  been  released  upon  terms  stated  in  the 
decree ;  and  after  paying  the  expenses  of 
sale,  to  pay  the  cash  proceeds  into  the 
Planters'  Bank  to  the  credit  of  the  cause, 
Ac, ;  and  make  report,  &c.  The  court  re- 
served until  the  coming  in  of  the  report, 
the  consideration  of  the  questions  whether 
and  to  what  extent  the  petitioner  Terrell 
was  entitled  to  priority  of  satisfaction  out 
of  said  proceeds  of  sale,  on  account  of  the 
claim  asserted  in  his  petition,  Ac,  From 
this  decree  Adeline  T.  Lipscombe,  by 
Martin  M.  Lipscombe,  her  husband,  and  the 
said  Martin  M.  Lipscombein  his  own  rig^ht, 
applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

Lyons,  for  the  appellants. 

Page  A  Maury,  for  the  appellee. 

MONCURE,  P.,  delivered   the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  in  the  decree 
=-, 

settled  by  a  long-  line  of  authorities  to  be  coatro- 

vertcd. 

See  principal  case  cited  as  authority  in  Morau  y. 
Brent  25  Gratt  106:  Horton  v.  Bond.  28  Qratt  882: 
Alexander  y.  Howe.  86  Va.  200,  7  S.  E.  Bep.  848. 

See  also,  laeg-e  y.  Bossieux,  15  Oratt  83,  76  Am. 
Dec  180:  foot-not^  to  Crawford  y.  Weller,  SS  Qratt 
885,  where  many  authorities  on  the  point  are  col- 
lected: and  see,  generally,  monographic  n&t€  on 
" Judicial  Sales." 
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appealed  from  in  this  case,  there  is  nothing 
inconsistent  with  anything  in  the  opinion 
or  decree  of  this  court  in  Alley,  Ac.  v. 
Rogers,  19  Gratt.  366.  This  court  did  not 
decide  in  that  case  the  question  whether  it 
was  necessary  to  sell  the  whole  of  the  land 
conveyed  by  the  deed  of  trust  of  the  24th 
day  of  May,  1859,  not  released  by  the  deed 
of  the  2dth  of  August,  1860,  in  the  proceed- 
ings mentioned,  for  the  purpose  of  satisfy- 
ing the  said  deed  of  trust ;  and  it  would 
have  been  premature,  and  therefore  im- 
proper, so  to  have  done ;  the  Circuit  court 
not  having  decided  that  question,  which 
indeed  it  was  unnecessary  to  decide,  in  the 
view  taken  of  the  case  by  that  court.  But, 
when  the  decree  of  this  court  was  entered 
as  the  decree  of  that  court,  it  became  neces- 
sary for  that  court  to  consider  and  decide 
the  question ;  and  it  accordingly   de- 

660  cided  it  in  the  decree  *appealed  from. 
The  court  is  of  opinion    that  there  is 

no  error  in  that  decision. 

But  the  court  is  further  of  opinion,  that  no 
decree  for  such  sale  should  be  made  until  it 
is  ascertained  whether  Charles  J.  Terrell 
has  a  prior  lien  to  that  of  the  appellee  B. 
F.  Rogers,  on  a  part  of  the  said  land,  as 
claimed  by  the  said  Terrell  in  his  petition 
filed  in  this  case,  and  what  is  the  amount 
of  that  lien ;  and,  therefore,  that  the  said 
decree,  appealed  from,  was  premature  in 
directing  sueh  a  sale,  and  must  be  reversed 
on  that  ground;  according  to  the  cases  (re- 
ferred to  by  the  counsel  of  the  appellee)  of 
Cole's  adm'r  v.  McRae,  6  Rand.  644;  Buch- 
anan V.  Clark,  Ac,  10  Gratt.  165,  182; 
Jage,  &c.  V.  Bossieuz,  15  Id.  84, 103 ;  Smith, 
Ac.  V.  Flint,  Ac,  6  Gratt.  40.  But  the 
court,  in  remanding  the  cause  for  further 
proceedings,  deems  it  unnecessary,  if  not 
premature,  to  give  any  directions  for  the 
appointment  of  a  receiver,  as  is  urged  by 
the  counsel  of  the  said  appellee  Rogers,  on 
the  authority  of  the  case  above  cited  from 
6  Rand.  644;  it  being  perfectly  competent 
for  the  Circuit  court,  on  consideration  of 
the  pleadings  and  proofs  in  the  cause,  and 
of  any  other  proofs  which  may  be  intro- 
duced by  any  party,  to  appoint  a  receiver 
whenever  it  shall  by  that  court  be  deemed 
proper  to  do  so. 

The  court  is  therefore  of  opinion,  that 
the  said  decree  appealed  from  is  erroneous 
in  the  respect  and  for  the  reason  aforesaid, 
and  doth  decree  and  order  that  the  same  be 
reversed  and  annulled;  and  that  the  appel- 
lee B.  F.  Rogers  do  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here.  And 
it  is  ordered  that  the  cause  be  remanded  to 
the  said  Circuit  court  for  further  proceed- 
ings to  be  had  therein. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court. 

Decree  reversed. 

661  *Langhorne  &  Scott  v.  Robinson. 

Marcb  Term,  1871,  Richmond. 
Statute— Tax  by  rittalclpallty    Outside  of  Corporate 
Lloilte— Valid.*— Under  tbe  constitution  of  Vlrirlnla 


*Munl€l|Ml  Corporetioiu— Power  of  Texetlon.~Tlie 


of  1880,  an  act  antborizinff  tbe  common  council 
of  the  city  of  Lynchburg  to  tax  persons  and 
property  within  the  corporate  limits,  and  for  half 
a  mile  around  and  outside  of  the  corporate  limits, 
to  pay  the  Interest  upon  the  guaranty  by  the  city 
of  six  per  cent,  per  annum  upon  the  stock  of  the  Vir- 
srinia  and  Tennessee  Railroad  Company,  to  the 
amount  of  half  a  million  of  dollars,  is  not  a  viola- 
tion of  that  constitution. 

This  was  an  action  of  trespass  in  the 
Circuit  court  of  Lynchburg,  brought  in 
March,  1861,  by  Langhome  £  Scott  against 
Robinson,  the  collector  of  the  taxes  of  the 
city  of  Lynchburg.  By  the  sixth  section 
of  the  act  incorporating  the  Lynchburg 
and  Tennessee  Railroad  Company,  since 
changed  to  the  Virginia  and  Tennessee 
Railroad  Company,  it  was  enacted  as  fol- 
lows: 

**That  the  common  council  of  the  town 
and  corporation  of  Lynchburg  be,  and  they 
are  hereby,  authorized  and  empowered,  by 
deed,  bond  or  otherwise,  to  guaranty  the 
payment  of  six  per  centum  per  annum  in- 
terest to  her  citizens  or  other  stockholders 
in  the  said  Lynchburg  and  Tennessee  Rail- 
road Company,  in  semi-annual  dividends, 
upon  an  amount  not  exceeding  half  a  mil- 
lion of  dollars. ' ' 

To  meet  this  guaranty  the  ninth  section 
of  the  act  provides:  **That  the  said  com- 
mon council  of  the  town  and  corporation  of 
Lynchburg  shall  have  full  power  and  au- 
thority to  assess  and  collect  taxes  upon  the 
lands,  property  and  persons,  of  all 
662  persons  within  the  town  *proper  and 
corporation,  and  for  half  a  mile  round, 
about  and  beyond  its  present  tax-paying 
limits,  for  the  foregoing  purposes  only; 
provided,  that  the  assessments  so  made 
shall  be  equal. ' ' 

In  pursuance  of  the  authority  vested  in 
them  by  the  said  sixth  section  of  the  act, 
the  council  of  the  city  of  Lynchburg  did 
guaranty  an  interest  equal  to  six  per  cen- 
tum per  annum  on  half  a  million  of  the 
stock  of  the  said  company ;  and  by  author- 
ity of  the  said  ninth  section,  the  council, 
in  1860,  assessed  a  tax  on  lands,  property 
and  persons  within   the   corporation  limits 

principal  case  is  cited  in  Whiting-  y.  Town  of  West 
Point,  88  Va.  910, 14  S.  E.  Rep.  608,  and  Kaufle  v.  De- 
laney,  25  W.  Va.  412.  as  authority  for  the  proposition 
that  the  legislature  can  confer  upon  a  municipal 
corporation  the  power  to  extend  its  Jurisdiction  be- 
yond the  corporate  limits  for  the  purpose  of  lay- 
ing and  collecting  certain  taxes. 

Constitution  of  1830.— In  Norfolk  aty  v.  Ellis.  26 
Gratt.  285,  the  court  said:  "The  case  of  Lianffhorne  & 
Scott  y.  Robinson,  20  Oratt  661.  is  under  the  con- 
stitution  of  1880,  which  contained  no  restriction  on 
the  taxing- power,  and  consequently  has  no  applica- 
tion to  this  case."  See  also.  City  of  Norfolk  v. 
Chamberlain.  89  Va.  224,  16  S.  E.  Rep.  780. 

Taxation— Jurisdiction  of  Courts.— The  principle. 
set  forth  in  the  principal  case,  that  the  courts  are 
not  authorized  to  interfere  merely  because  they 
may  consider  the  taxation  impolitic,  or  even  unjust 
and  oppressive,  but  that  in  such  cases  the  remedy, 
is  in  the  legislative  department,  was  cited  and  ap- 
proved in  Norfolk  City  v.  Ellis,  26  Oratt  238,  and 
Davis  V.  Lynchburg,  84  Va.  871,  6  S.  E.  Rep.  290. 
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and  revolting  to  our  sense  of  justice,  it  ap- 
pears to  me,  than  to  hold  that  the  assured 
had  in  this  case  by  the  war  forfeited  the 
money  he  has  paid,  and  his  rights  under 
this  contract. 

The  contract  in  this  case  was  partly  ex- 
ecutory, and  partly  executed.  It  was  al- 
together executory  on  the  part  of  the 
company,  in  the  sense  that  they  had  done 
nothing  yet  towards  the  performance  on 
their  part.  But  it  had  been  largely  executed 
on  part  of  the  assured,  whereby  he  had  be- 
come invested  with  the  right  to  the  policy 
for  the  life  of  Wm.  S.  Warwick,  which  could 
only  be  defeated  by  his  default.  This  right 
became  vested  when  the  advance  premium 
was  paid,  and  was  a  right  to  the  insurance, 
not  merely  for  one  year,  but  for  the  life  of 
Wm.  S.  Warwick.  A  new  contract  every 
year  was  not  necessary  to  give  the  right ; 
but  only  the  annual  payment  of  the  premium 
was  necessary  to  prevent  the  divesting  of 
the  right.  The  annual  payments  and  giv- 
ing receipts  therefor  were  not  new  contracts, 
but  only  the  performance  of  a  subsisting 
contract. 

The  contract  being  made  strictly 
632  within  Virginia,  *with  an  agent  re- 
siding there,  and  who  was  to  continue 
to  reside  there  as  long  as  any  stipulation 
of  the  contract  was  unperformed ;  an  agent 
with  whom  the  contract  was  to  be  per- 
formed, and  to  whom  the  premiums  were  to 
be  paid  in  Virginia,  as  has  been  shown ; 
it  seems  to  me  that  this  case  does  not  fall 
within  the  rule  as  applied,  or  within  the 
reason  of  it,  as  explained  and  illustrated  by 
the  judges,  in  any  of  the  numerous  cases 
cited  by  the  learned  counsel.  In  all  those 
cases  the  contract  was  to  be  performed  in 
the  enemy's  country.  Here,  the  perform- 
ance is  strictly  restricted  by  the  contract 
itself,  according  to  its  intent  and  legal 
effect,  and  by  the  designed  policy  of  the 
law,  by  authority  of  which  it  was  made,  to 
the  limits  of  Virginia.  In  those  cases,  and 
which  were  particularly  relied  upon  by 
Judge  Story  in  the  case  of  the  Rapid,  **they 
had  no  power  to  sue  in  the  public  courts  of 
the  enemy  nation.'*  Upon  this  contract 
they  could  sue  or  be  sued  in  the  public  courts 
of  Virginia,  even  pending  the  war. 

Griswold  v.  Waddington,  16  John.  R.  438, 
is  a  leading  case  relied  upon  by  the  learned 
counsel  for  the  company,  and  particularly 
the  following  passage  in  the  very  elaborate 
and  learned  opinion  of  the  Chancellor: 
**Here,  then  (the  Chancellor  observes),  we 
have  the  final  consummation  of  this  discus- 
sion, and  the  sanction  of  the  doctrine  we 
have  been  tracing,  solemnly  given  by  the 
highest  judicial  authority  in  the  United 
States.  It  reaches  to  all  interchange,  or 
transfer,  or  removal  of  property,  to  all 
negotiation  and  contracts,  to  all  communi- 
cation, to  all  locomotive  intercourse,  to  a 
state  of  utter  occlusion,  to  any  intercourse 
but  one  of  open  hostility,  to  any  meeting 
but  in  actual  combat. ' '  The  Chancellor  has 
given  us,  here,  a  compend  of  all  the  cases 
to  which  this  doctrine  reaches ;  but  unfor- 
tunately   for   the    plaintiffs    in  error,  they 


cannot  bring  their  case  within  the  category. 

In  the  performance  of  this   contract  by  the 

assured,    it   was    not    necessary   that 

633  there  should  be  any  *** interchange," 
** transfer,"  or  **removar*  of  property, 

from  this  State  into  the  enemy's  country. 
Nor  did  its  performance  require  any  **com- 
munication,"  **locomotive  intercourse," 
**negotiation  and  contracts,"  between  him 
and  the  plaintiffs  in  error,  or  any  alien 
enemy.  And  a  state  of  **  utter  occlusion  to 
any  intercourse  but  one  of  open  hostility, 
to  any  meeting  but  in  actual  combat"  (if 
there  could  have  been  such  a  meeting  be- 
tween a  man  near  seventy  years  of  age  and 
a  New  York  corporation),  was  not  incom- 
patible with  the  execution  of  this  contract. 
It  does  not  appear  that  there  was,  before 
the  war,  in  the  making  and  execution  of  it, 
any  intercouse  or  correspondence  of  any 
sort  between  the  assured  and  the  officers  of 
the  company  in  New  York.  Certainly  none 
was  necessary.  It  is  most  probable  that 
they  were  not  known  to  each  other.  And 
if  the  contract  could  be  made  and  performed 
before  the  war  without  any  intercourse  be- 
tween them,  there  is  no  reason  why  it  could 
not  be  done  during  the  war. 

If  the  law  had  been  framed  by  the  L#eg- 
islature  of  Virginia  with  a  special  reference 
to  a  state  of  war  between  the  States,  its 
adaptation  could  scarcely  have  been  more 
complete.  The  possibility  of  such  a  state 
of  war  may  not  have  been,  and  probably 
was  not,  in  the  mind  of  the  Legislature 
when  they  enacted  this  law.  But  as  it  was 
the  design  of  the  Legislature  to  protect  the 
State  and  her  citizens  against  abuses  and 
impositions  by  these  foreign  insurance 
companies,  who  were  not  amenable  to  her 
laws  or  subject  to  her  jurisdiction,  in  im- 
posing conditions  upon  those  companies  for 
the  privilege  of  operating  in  this  State, 
sufficient  to  give  the  desired  security  in 
time  of  peace,  they  were  necessarily  com- 
prehensive enough  to  embrace  a  state  of 
war.  And  to  this  end,  in  framing  the  law, 
whether  for  a  state  of  peace  or  war,  it  was 
necessary  to  make  the  operations  of  the 
companies  within  this  State  strictly  local, 
and  subject  to  the   jurisdiction  of  the 

634  *State,  and  completely  independent  of 
any  foreign  jurisdiction  in  the  mak- 
ing, performance,  and  enforcement  of  their 
contracts  in  this  State.  This  was  evidently 
the  leading  design  of  the  Legiskiture  in  the 
law  which  was  framed  for  the  purpose. 
Our  difference  is  not  as  to  the  principle, 
but  as  to  its  application. 

In  the  numerous  cases  reviewed  by  the 
chancellor  in  that  leading  case,  I  am  under 
the  impression  that  the  principle  **that  war 
dissolves  the  contract,"  is  not  applied,  in  a 
single  instance,  to  a  contract  made  and  ex- 
ecuted by  one  of  the  parties,  in  the  whole 
or  in  part,  before  the  war,  and  where  the 
execution  of  the  contract,  on  his  part,  was 
to  be  completed  before  he  was  entitled  to 
any  performance  of  the  other  party,  and 
had  been  partly  performed,  or  where  the 
dissolution  of  a  contract  made  before  the 
war  would  work  a   forfeiture.     Such  an  ap- 
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plication  of  the  rule  would  be  unreasonable, 
arbitrary  and  immoral.  The  parties,  in 
entering  into  the  contract  before  the  war, 
did  nothing-  criminal  or  unlawful,  that  they, 
or  either  of  them,  should  be  liable  to  the 
punishment  of  a  forfeiture  of  their  contract. 
Not  so  where  the  contract  is  made  during 
the  war.  In  that  case  it  is  unlawful  and 
criminal,  and  therefore  void.  And  this,  it 
seems  to  me,  is  the  proper  distinction. 
When  the  contract  is  made  before  the  war, 
but  not  executed  by  either  party,  and  the 
carrying  it  into^execution  would  involve  a 
violation  of  the  duty  of  the  parties  respec- 
tively to  their  country  in  the  new  relations 
which  the  war  has  created ;  in  that  case  its 
execution  not  having  been  entered  upon, 
and  it  being  uncertain  how  long  the  war 
may  last  and  prevent  the  execution  of  the 
contract,  it  may  be  dissolved ;  and  this  not 
to  the  prejudice  of  the  parties,  or  either  of 
them,  but  for  their  presumed  convenience 
and  benefit  to  be  absolved  from  the  obliga- 
tion of  a  contract  which,  in  the  changed 
relations  of  their  countries,  cannot  be  car- 
ried into  execution.  On  the  other 
635  hand,  if  the  contract  *i8  partly  exe- 
cuted, and  rights  under  it  have  vested, 
and  it  cannot  be  dissolved  without  the  loss 
or  forfeiture  of  one  of  the  parties ;  and  it 
cannot  be  carried  into  execution  consistently 
with  the  duty  of  the  parties  to  their  coun- 
tries respectively  while  the  war  lasts,  in 
such  case  it  should  not  be  dissolved,  but 
only  suspended.  But  if  it  can  be  carried 
into  execution,  notwithstanding  the  war, 
without  conflicting  with  the  obligation  of 
allegiance  of  either  party,  it  will  be  neither 
dissolved  nor  suspended. 

In  the  very  case  we  are  commenting  on, 
the  contract,  which  was  the  subject  of  the 
suit,  was  made  during  the  war  between 
alien  enemies ;  and  there  is  not,  I  think,  a 
sentence  in  the  opinion  of  the  Chancellor, 
or  in  the  cases  he  reviews,  in  conflict  with 
the  distinction  I  have  taken.  On  p.  471,  he 
cites  the  case  of  ex  parte  Boussmaker,  13 
Ves.  R.  71,  which  supports  it.  He  says, 
the  I/ord  Chancellor  having  had  occasion  to 
notice  this  subject,  observed,  **that  a  debt 
arising  from  a  contract  with  an  alien  enemy 
could  not  possibly  stand ;  for  the  contract 
would  be  void.  But  if  the  two  nations  were 
at  peace  at  the  date  of  the  contract,  it  being 
originally  good,  upon  the  return  of  peace 
the  right  to  sue  would  survive.'* 

Chancellor  Kent,  commenting  on  this 
decision  of  Lord  Chancellor  Erskine,  says, 
**the  Chancellor  here  very  clearly  and  ac- 
curately marks  the  distinction  between  debts 
contracted  before  and  after  the  commence- 
ment of  the  war ;  and  he  holds  the  latter  to 
be  absolutely  void."  And  in  the  later  case 
of  Buchanan  v.  Curry,  19  Johns.  R.  137, 
when  this  elaborate  review  of  the  cases  on 
this  subject  was  fresh  in  the  Chancellor's 
memory,  he  enforced  an  executory  contract 
made  and  partly  executed  before  the  war, 
between  citizen?  of  the  two  countries  re- 
spectively which  afterwards  became  in- 
volved in  war.  The  performance  •  of  the 
contract    was    completed,    pendente  bello. 


636  by    one    of    the    parties,    *with    the 
agent   of   the  other,    who  resided  in 

the  same  country  with  the  former.  And 
the  performance  with  the  agent  was  held 
good  and  binding  on  the  other  party,  who 
was  an  alien  enemy,  residing  in  the  enemy's 
country.  But  the  Chancellor  said,  ^* If  such 
a  contract  had  been  entered  into  during 
the  war,  it  would  have  been  illegal  and 
void."  And  again,  **It  is  not  unlawful  to 
pay  debts,  or  perform  contracts  to  alien 
enemies,  if  the  payment  be  made,  or  the 
dutv  be  performed  in  one  country." 

This  is  a  much  stronger  case  than  that. 
In  that  there  was  nothing  in  the  contract 
or  law  to  limit  the  performance  to  the  State, 
or  to  the  local  agent ;  in  this  there  is.  In 
that  there  would  have  been  no  forfeiture, 
or  serious  loss  to  the  party,  by  dissolving 
the  contract ;  in  this  there  would  be  a  cruel 
forfeiture  to  one  party,  and  no  loss,  but  a 
great  gain  to  the  other.  In  that  case  the 
act  done  was  in  discharge  of  an  obligation 
which  might  have  been  suspended  without 
loss ;  this,  the  performance  of  a  condition  to 
save  a  forfeiture.  In  that  case,  the  party 
could  not  enforce  his  contract  by  suit  pen- 
dente bello ;  in  this  he  could.  It  was  neld 
in  that  case,  that  'Hhe  rule  is  founded  in 
public  policy,  which  forbids,  during  war, 
that  money  or  other  resources  shall  be 
transported,  so  as  to  aid  or  strengthen  our 
enemies.  The  crime  consists  in  exporting 
the  money  or  property,  or  placing  it  in  the 
power  of  the  enemy ;  not  in  delivering  to 
an  alien  enemy,  or  his  agent  residing  here, 
under  the  control  of  our  government." 
The  principle  of  that  case  is  not  in  conflict 
with  the  cases  relied  upon  by  the  company's 
counsel,  but  clearly  takes  this  case  out  of 
the  rule  applied  in  those  cases ;  and  the  de- 
cision, it  seems  to  me,  is  a  complete  refuta- 
tion of  the  argument  of  plaintiff's  counsel, 
that  the  war  was  a  revocation  of  the  agency 
in  this  case;  a  point  upon  which  much  stress 
was  laid,  and  which  I  will  now  consider 
further. 

637  *In  Clarke  v.  Morey,  10  John.  R.  70, 
Kent,  Ch.  J.,  says:  **It  is  even  held, 

if  aliens  are  ordered  away  in  consequence 
of  the  war,  they  are  still  entitled  to  leave  a 
power  of  attorney,  and  to  collect  their  debts 
by  suit."  In  King  v.  Hanson,  4  Call  259, 
Hanson,  a  native  of  England,  came  to 
Petersburg  several  years  before  the  war  of 
the  revolution.  After  the  declaration  of 
independence  he  refused  to  take  the  oath 
of  allegiance  to  Virginia,  and  returned  to 
England.  Before  leaving,  he  appointed 
Atkinson  &  Taylor  his  attorneys  in  fact,  to 
make  sale  of  his  house  and  lot  in  Peters- 
burg. His  attorneys  made  sale  of  it  in 
1778,  for  ;fl,000,  for  which  they  took  the 
bond  of  the  purchaser,  payable  on  demand. 
After  the  war  Hanson  returned,  and  brought 
suit  on  the  bond  given  to  his  agents  for  the 
purchase  money;  and  this  court  afiirmed 
the  judgment  of  the  court  below,  so  far  as 
it  gave  validity  to  the  execution  of  the 
power  by  the  agents,  and  enforced  the  bond 
with  interest.  The  only  g^round  upon  which 
interest  could  have  been  allowed  was,  that 
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the  creditor  had  an  agent  here,  to  whom 
payment  could  have  been  made.  In  the  case 
of  Monseaz  v.  Urquhart,  19  Louis.  R.  485, 
it  was  held  that  the  agency  was  not  **dis- 
solved  or  even  suspended  by  the  occurrence 
of  the  late  war.**  In  Denniston  v.  Imbrie, 
3  Wash.  C.  C.  R.  3%,  403,  the  court  say: 
**The  last  question  respects  interest  during 
the  war.  We  think  that  if  the  alien  enemy 
has  an  agent  in  the  United  States,  or  if  the 
plaintiff  himself  was  in  the  United  States, 
and  either  of  these  facts  known  to  the 
debtor,  interest  ought  not  to  abate.  * '  *  *  The 
debtor  might  have  paid  his  debt,  either  to 
the  creditor,  or  his  agent  in  this  country, 
without  the  danger  of  violating  his  duty 
or  the  laws  of  the  land.*'  This  case  re- 
affirms the  principle  decided  by  the  same 
court  in  Conn  A  als.  v.  Penn,  Ac,  1  Peters 
C.  C.  R.  4%.  The  principle  of  these  cases 
is  settled  by  the  highest  court  in  the  land, 
in  the  recent  case  of  Ward  v.  Smith, 

638  *7   Wall.    U.    S.   R.   447,  452.     Mr.  J. 
Field,    delivering  the  opinion  of  the 

court,  says :  *  *The  objection  that  the  bonds 
did  not  draw  interest,  pending  the  civil 
war,  is  not  tenable.  The  defendant.  Ward, 
who  purchased  the  land,  was  the  principal 
debtor,  and  he  resided  within  the  lines  of 
Union  forces,  and  the  bonds  were  there 
payable.**  (The  creditor  lived  within  the 
Confederate  lines.)  **When  an  agent  ap- 
pointed to  receive  the  money  resides  in  the 
same  jurisdiction  with  the  debtor,  the  latter 
cannot  justify  his  refusal  to  pay  the  demand, 
and  of  course  the  interest  which  it  bears. 
It  does  not  follow  that  the  agent,  if  he  re- 
ceive the  money,  will  violate  the  law  by 
remitting  it  to  his  alien  principal.  Nor 
can  the  rule  apply  when  one  of  several  joint 
debtors  resides  in  the  same  country  with 
the  creditor,  or  with  the  known  agent  of 
the  creditor.*' 

These  cases,  and  others  which  might  be 
cited  to  the  same  effect,  are  not  limited  in 
their  application  to  contracts  wholly  exe- 
cuted. And  I  am  unable  to  perceive  why 
it  should  not  be  applicable  to  our  case  as 
well  as  to  an  executed  contract.  The  only 
acts  to  be  done  by  the  assured,  were  to  pay 
money  to  the  agent  at  stated  periods;  and 
the  only  thing  to  be  done  by  the  company, 
through  their  agent,  was  to  give  a  receipt 
for  the  money  so  paid,  until  after  the  death 
of  Wm.  S.  Warwick.  And  we  have  seen 
that,  even  in  that  event,  it  was  not  neces- 
sary for  the  assured  to  go  out  of  the  State 
to  enforce  his  contract  against  the  insurers 
for  the  policy  even  by  suit.  Now,  it  seems 
to  me,  that,  if  there  is  any  difference  be- 
tween this  case  and  an  executed  contract, 
it  is  in  favor  of  this  case ;  for  these  pay- 
ments were  not  necessary  to  be  made  in 
discharge  of  debt;  which  could  be  done, 
and  perhaps  as  well  done,  after  the  war ; 
but  they  were  necessary  to  be  done  in  the 
performance  of  a  condition,  to  prevent  a 
forfeiture;    and    the    payments    were 

639  made  at  the  place  where,  *and  to  the 
agent  to  whom,  the  contract  required 

them  to  be  made. 
As  to  the  form  of  the  receipt,  and  that  it 


should  be  signed  by  an  ofBcer  of  the  com- 
pany, that  was  prescribed  by  the  company, 
as  the  kind  of  evidence  which  it  required  of 
the  payments.     It  could  not  change  the  law 
of  the  contract,   which  authorized  payment 
to  be  made   to    the   agent;  and,    I  think    I 
have    shown,    was    not    so    intended.     The 
obligation  of  the  assured,    by  his  contract, 
was  to  pay  to  the  agent ;  and  this  requisition 
was   not   in   conflict   with   that  obligation. 
To  say  that   the  company  could  withhold 
these  printed   receipts  on   the  day  of  pay- 
ment, would  be  to  say  that  they  could  refuse 
to   receive   payment,    and    thereby   release 
themselves  from  the  obligation  of  the  policy, 
and   subject   the   assur^    to   a    forfeiture, 
without  any  default  of  his,  of  all  the  pre- 
miums  he   had   paid:  a  conclusion  against 
which   the  moral  sense  of  mankind  would 
revolt.     I  hold,    then,    if,    on  the  day  and 
place  when  and   where    payment  was  to  be 
made,    the  assured  offered  to   pay   to   the 
agent,  who  had  not  been  provided  with  the 
printed  receipts,    the  company  will  be  pre- 
sumed to  have  waived  that  requisition  ;  and 
a    payment    to   the   agent,    without    them, 
would  be  good,  and  a  sufficient  compliance 
with  the  contract. 

But  it  is  contended  that,  by  the  letter  of 
May  30th,   1861,    the  agency  was  revoked. 

I  do  not  think  so.  On  the  contrary,  it 
evidently  recognizes  a  continuing  agency. 
It  authorizes  the  agent  to  adjust  difficulties 
as  to  policies,  in  a  certain  way,  and  re- 
quests, *4f  this  does  not  meet  your  views, 
let  us  know  what  you  would  advise."  If 
the  instruction  must  be  construed,  that  the 
premium  should  be  paid  in  New  York  city, 
and  not  in  Richmond,  I  think  it  is  clear 
that  they  had  no  right,  under  the  contract, 
to  impose  such  a  condition.  And  we  find 
in  their  next  letter  they  say,  **  must  be  paid 
here,  or  by  draft  on  this  city. '  *  Again 
640  they  say,  ***we  wrote  you  on  30th 
May  last,**  Ac. ;  **renewalsto  be  paid 
here,  or  by  draft  on  this  city.  * '  And  thus 
their  agent  seems  to  have  understood  their 
letter  of  30th  May.  For  he  received  pay- 
ment of  the  premium  on  the  23d  July,  1861, 
and  on  the  same  day  wrote  to  them  to  send 
the  printed  receipt.  And  again,  on  the  5th 
of  August  following,  he  wrote  to  them:  *'I 
wrote  you  on  the  23d  ultimo,  requesting 
you  to  send  me  the  company's  printed  re- 
ceipt for  Mr.  Corbin  Warwick's  premium 
on  policy  No.  4758,  and  have  not  heard 
from  you ;  as  soon  as  I  get  the  receipt  I  will 
make  the  remittance  to  you." 

Whilst  this  company  had  no  authority, 
under  the  contract,  to  change  the  place  of 
payment,  they  had  undoubtedly  the  right  to 
refuse  payment  in  Confederate  money,  and 
to  require  it  to  be  made  by  draft  on  New 
York  or  in  New  York  funds.  This  their 
agent  was  prepared  to  do.  But  in  their 
letter  of  6th  of  August,  although  they  ac- 
knowledge that,  in  their  letter  of  May  30th, 
they  had  authorized  payment  of  the  premium 
to  be  made  by  draft  on  New  York,  they  re- 
fused or  failed  to  inclose  the  printed  re- 
ceipt. By  neglecting  or  refusing  to  send 
the    printed   receipt    to    their  agent  as  re- 
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quested,  they  failed  to  receive  the  draft, 
which  would  have  been  remitted  to  them 
upon  its  receipt.  And  this  being*  their  last 
communication  to  him  during'  the  war,  he 
did  not  remit  to  them  the  draft,  but  held  it 
until  probably  1863,  when  it  was  taken  from 
him  under  the  sequestration  act.  It  was 
the  implied  refusal  of  the  company,  there- 
fore, to  receive  payment  from  their  agent 
in  the  mode  prescribed  by  themselves,  which 
prevented  the  remittance  being-  made.  And, 
if  it  is  a  loss  to  them,  they  have  nobody  to 
blame  but  themselves.  It  was  certainly  not 
the  fault  of  the  assured,  who  had  honestly 
paid  it  in  the  kind  of  funds  which  they  re- 
quired :  and  it  would  be  unjust  to  require 
him  to  pay  it  again. 

641  *In  all  their  correspondence  with 
their  agent,  I  do  not  find  an  intima- 
tion of  a  purpose  to  revoke  his  ag-ency. 
And  under  the  act  of  Assembly,  which  is 
to  be  read  as  a  part  of  their  contract,  they 
could  not,  until  they  appointed  another 
ag-ent  in  his  place.  Were  they  relieved  from 
this  obligation  by  the  war?  Or  could  their 
failure  to  have  an  ag-ent  here  to  receive 
payment  of  the  premiums,  release  them 
from  the  obligation  of  the  policy,  or  entitle 
them  to  a  forfeiture?  It  seems  to  me  that 
both  these  questions  must  be  answered  in 
the  negative.  And  that  they  could  not 
avail  themselves  of  their  own  disability  for 
such  a  purpose.  But  they  are  questions 
which  do  not  arise  in  this  case,  inasmuch 
as  there  had  been  no  revocation  of  the 
agency  of  Macmurdo. 

In  their  letters  they  express  a  disposition 
to  act  lit>erally  towards  their  southern  policy 
holders.  In  this  they  may  have  been  sin- 
cere. But  their  failure  to  send  the  pointed 
receipt  to  their  agent,  when  requested,  to 
enable  him  to  remit  to  them  a  check  upon 
New  York,  as  they  required,  in  payment  of 
the  premium,  which  he  informed  them  had 
been  received,  does  not  show  a  disposition 
to  afford  any  facility  of  the  assured  to  fulfil 
the  condition  of  his  policy.  If  the  receipt 
had  been  sent  and  lost  they  could  not  have 
sustained  any  loss  by  its  miscarriage.  But 
the  probability  is,  it  would  have  reached  its 
destination,  as  did  their  letters  both  ways, 
and  that  they  would  have  received  a  draft 
from  their  faithful  agent,  on  New  York, 
for  the  premium.  It  is  impossible  to  shut 
our  eyes  to  the  fact  that  the  company  was 
largely  interested  in  defeating  these  poli- 
cies ;  and  considerations  of  that  sort  may 
have  had  more  influence  upon  their  conduct 
than  a  desire  to  promote  the  interests  of  their 
policy  holders.  I  am  well  satisfied  that,  in 
this  case,  they  might  have  received  the 
premiums  from  the  assured  in  New  York 
funds,  if  they  had  been  ve^  desirous 

642  to   receive  them.     At  any  *rate  their 
agent,    in   receiving   payment  of  the 

premium  for  1861,  in  a  draft  on  New  York, 
did  not  violate  his  instructions;  and  in 
refusing  to  receive  that  for  1862  at  Rich- 
mond, if  he  acted  under  instructions,  they 
were  instructions  which  the  company  had 
no  right  to  give.  I  am,  therefore,  of  opin- 
ion to  afi&rm  the  judgment. 


CHRISTIAN,  J.  In  considering  this  case, 
and  in  seeking  to  arrive  at  a  satisfactory 
solution  of  the  novel  and  difficult  questions 
which  it  presents,  there  is  one  thing  which 
must  be  kept  steadily  in  view ;  and  that  is, 
that  this  is  an  action  at  law  for  the  breach 
of  a  covenant  upon  a  contract  in  writing, 
under  seal,  in  which  the  parties  have  made 
their  own  agreement.  It  is  not  a  case  in 
which  a  party  comes  into  a  court  of  equity 
to  ask  relief  against  a  forfeiture,  but  it  is 
a  case  in  which,  in  a  court  of  law,  the  par- 
ties invoke  the  judicial  interpretation  of 
the  contract  which  they  have  entered  into, 
to  ascertain  their  legal  rights  and  liabilities. 
We  are  not  at  liberty,  therefore,  to  consider 
what  peculiar  hardship  may  result  to  either 
party  from  the  legal  effect  of  their  own 
contract.  But  the  sole  question  is,  what  is 
the  nature  of  the  contract  which  the  parties 
have  made  for  themselves,  and  what  are 
their  legal  rights  and  liabilities  under  that 
contract,  interpreted  according  to  the  rules 
of  law? 

The  record  shews  that  the  defendant  in 
error,  Corbin  Warwick,  effected  a  policy  of 
insurance  upon  the  life  of  William  Sidney 
Warwick  for  the  sum  of  ten  thousand  dol- 
lars, with  the  plaintiff  in  error,  the  Man- 
hattan Life  Insurance  Company. 

Looking  to  the  policy  of  insurance  as  fix- 
ing the  terms  of  the  contract  between  the 
parties,  we  And  that  the  Manhattan  Life 
Insurance  company  bound  themselves  to 
assure  the  life  of  the  said  William  Sidney 
Warwick,  for  the  sum  of  ten  thousand  dol- 
lars, for  the  term  of  his  natural  life, 
643  for  the  sole  use  of  the  said  *Corbin 
Warwick,  in  consideration  of  the 
**sum  of  one  thousand  and  thirty-one  dol- 
lars to  them  in  hand  paid  by  Corbin  War- 
wick, and  of  the  annual  premium  of  one 
thousand  and  thirty-one  dollars,  to  be  paid 
on  or  before  the  23d  day  of  July  in  every 
year  during  the  continuance  of  this  policy. " 
It  was  further  stipulated  that  **in  case  the 
said  Corbin  Warwick  shall  not  pay  the  said 
premium,  on  or  before  the  day  hereinbefore 
mentioned  for  the  payment  thereof,  the  said 
company  shall  not  be  liable  for  the  payment 
of  the  sum  assured  or  any  part  thereof." 
And  it  was  further  agfreed  by  the  assured, 
that  *4n  every  case,  where  this  policy  shall 
cease,  or  become,  or  be  null  or  void,  all 
previous  payments  made  thereon  shall  be 
forfeited  to  said  company." 

Endorsed  upon  this  policy  of  insurance, 
under  the  head  of  ** notice,**  and  which  is 
as  much  a  part  and  parcel  of  the  contract 
as  if  embodied  in  it  (see  2  Philips  on  In- 
surance, i  2,014)  are  to  be  found  the  follow- 
ing stipulations,  in  addition  to  those  already 
rexerred  to:  **The  premiums  are  always  due 
on  the  several  days  stipulated  in  the  policy, 
and  all  risk  to  the  company  commences  at 
the  time  of  the  actual  payment  of  the  first 
-  remium,  without  regard  to  the  date  of  the 
policy  (unless  otherwise  stipulated  in  the 
policy),  and  continues  until  the  day  named 
in  the  policy  for  the  payment  of  the  next 
premium  at  12  o'clock  noon,  and  no  longer  ;** 
•    ♦    ♦    **and    no    payment    of    premiums 
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binding  on  the  company  unless  the  same  is  I 
acknowledged  by  a  printed  receipt,    signed 
by  an  officer  of  the  company.  * ' 

It  will  thus  plainly  appear,  by  the  express 
provisions  of  the  policy  itself  (to  which 
alone  we  can  look  to  ascertain  the  agree- 
ment of  the  parties),  that  the  Manhattan 
Life  Insurance  Company  bound  itself  to 
assure  the  life  of  William  Sidney  Warwick, 
upon  the  express  condition  that  the  annual 
premium  should  be  paid  on  or  before  the 
day    named    in    the   policy;    and   ex- 

644  pressly  ^stipulating  that  if  the  annual 
premium  was  not  so  paid,  the  company 

should  not  be  liable  for  the  sum  assured,  or 
any  part  thereof. 

The  annual  premium  was  the  considera- 
tion for  the  risk.  The  risk  assumed  by  the 
company  on  the  one  hand,  and  the  pre- 
miums paid  by  the  assured,  as  the  price  of 
that  risk,  on  the  other,  are  correlative  obli- 
gations whose  mutual  operation  constitutes 
the  very  essence  of  contracts  of  insurance. 
Marshall  on  Insurance,  648;  Angel  on  Fire 
and  Life  Insurance,  461,  {  399.  Under  this 
policy,  the  obligation  of  the  assured  was 
to  pay  the  annual  premiums  to  the  company 
on  the  day  specified,  and  that  of  the  com- 
pany was  to  assume  the  risk  from  the  day 
of  payment  for  twelve  months  from  that 
day.  These  were  the  mutual  and  correlative 
obligations  which  the  parties  respectively 
assumed  by  their  own  written  contract. 
The  liability  of  the  company  is  fixed  only 
upon  the  condition  that  the  annual  premiums 
are  paid  on  the  day  specified.  The  breach 
of  that  condition  (whether  it  be  regarded  as 
a  condition  precedent  or  subsequent),  by 
the  express  terms  of  the  contract,  discharges 
the  company  from  all  liability.  The  condi- 
tions imposed  by  the  policy  arise  from  the 
contract  which  the  parties  themselves  have 
made ;  they  are  not  conditions  imposed  by 
law,  but  by  the  express  terms  of  the  con- 
tract, and  strict  performance  of  these  con- 
ditions will  be  required  before  any  liability 
can  be  fixed.  It  is  plain  that,  looking  alone 
to  the  policy,  as  containing  the  contract  of 
the  parties,  the  obligations  of  the  company 
cease  upon  the  failure  of  the  defendant  in 
error  to  pay  the  annual  premium  on  the  day 
fixed  in  the  policy  for  such  payment.  Ruse 
V.  Mutual  Life  Ins.  Co.,  23  New  York  R. 
516;  Simpson  v.  The  Accidental  Death  Ins. 
Co.,  2  Com.  Bench,  N.  S.,  257;  1  Big.  R. 
578;  Harmony  v.  Bingham,  12  New  York, 
2  Kern.  R.  99;  Wood  v.  Worsely,  2  H.  Bl. 
R.  574,  note  582. 

645  *It  is  a  well-settled  principle  of  law, 
that  the  relative  claims  and  obliga- 
tions of  the  parties  are  always  fixed  and 
determined  by  their  own  written  contract. 
In  Atkinson  v.  Ritchie,  10  Bast  R.  533, 
Lord  Ellenborou^h  said:  **The  relative 
claims  of  the  parties  upon,  and  their  duties 
in  respect  of,  each  other,  are  conclusively 
fixed  and  defined  by  the  terms  of  their  own 
written  contract.  No  .exception,  which  is 
not  contained  in  the  contract  itself,  can  be 
engrafted  upon  it  by  implication,  as  an  ex- 
cuse for  its  non-performance.  When  a 
party,  by  his  own   contract,  creates  a  duty. 


or  charge  upon  himself,  he  is  bound  to  make 
it  good  if  he  may ;  notwithstanding  any 
accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  con- 
tract.*' The  principles  thus  announced  in 
this  case  were  recognized  and  approved  by 
this  court  in  the  case  of  **The  Merchants' 
Ins.  Co.  V.  Eklmond,  Davenport  &  Co.,"  17 
Gratt.  146,  157.  (See  also  Paradine  v.  Jane, 
Aleyn  27.) 

The  Manhattan  Insurance  Company  was 
domiciled  in  the  city  of  New  York.  The 
contract  of  the  defendant  in  error  was  to 
pay  his  annual  premiums  to  the  company. 
There  was  no  stipulation  in  the  policy 
which  bound  the  company  to  keep  an  agent 
in  the  city  of  Richmond.  It  is  true,  they 
did  once  have  such  agent  in  the  person  of 
one  J.  B.  Macmurdo,  through  whom  the 
policy  of  insurance  in  this  case  was  at  first 
effected.  But  his  powers,  as  agent,  were 
expressly  limited  and  defined  by  the  terms 
of  the  policy,  and  there  was  nothing  in 
these  terms  which  prevented  the  company 
from  revoking  the  agency  at  any  time.  The 
limitation  referred  to  is  found  in  the  en- 
dorsement upon  the  policy,  and  is  in  these 
words :  ^  ^No  payment  of  premiums  binding 
on  the  company  unless  the  same  is  acknowl- 
edged by  a  printed  receipt  signed  by  an 
officer  of  the  company."  The  manifest  ob- 
ject of  this  stipulation  was  to  limit 
646  and  control  the  power  of  their  '^agent, 
and  to  insure  the  receipt  of  the  pre- 
miums, and  its  plain  effect  was  to  notify  all 
parties,  dealing  with  their  agents,  that 
they  were  authorized  to  receive  the  pre- 
miums only  when  they  presented  such  a 
receipt  as  the  notice  required,  to  wit:  a 
printed  receipt,  signed  by  an  officer  of  the 
company.  Payment  to  a  party  not  pre- 
senting such  a  receipt,  was  a  payment  to 
one  not  authorized  to  receive  it,  and  could 
not  bind  the  company  by  the  express  terms 
of  their  contract.  I  have  said  the  contract, 
on  the  part  of  the  defendant  in  error,  was 
to  pay  the  premiums  to  the  company.  Of 
course,  payment  to  its  authorized  agent  was 
payment  to  the  company ;  but  here  the  agent 
was  not  authorized  to  receive  the  premiums 
except  upon  certain  conditions,  which  were 
well  known  to  the  assured,  and  were  em- 
bodied in  the  very  contract  which  he  seeks 
to  enforce. 

I  do  not  mean  to  say,  that  where  the  com- 
pany prevents  payment  on  the  day  specified 
by  withholding  a  printed  receipt,  signed 
by  an  officer  of  the  company,  that  it  would 
be  released  from  its  obligation  as  insurer; 
for  that  would  be  a  fraud  upon  the  rights 
of  the  assured.  But  I  refer  to  this  stipula- 
tion for  the  purpose  of  shewing  that  the 
contract  of  the  defendant  in  error  was  to 
pay  the  annual  premiums  to  the  company, 
which  was  domiciled  in  the  city  of  New 
York ;  and  that,  so  far  from  there  being  any 
obligation  to  keep  an  agent  in  the  city  of 
Richmond  to  receive  premiums  and  give 
receipts  for  the  same,  the  appellee  had  ex- 
pressly stipulated,  when  he  accepted  the 
policy  of  insurance,  that  **no  payment  of 
premiums  should  be  binding  on  the  company 
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unless  the  same  be  acknowledg^ed  by  a 
printed  receipt  signed  by  an  officer  of  the 
company.  * ' 

In  times  of  peace  it  was  both   convenient 
and  profitable    to  the   company  to  keep  an 
agent    in    the  city  of  Richmond,  to  solicit 
patronage  and  extend  the   business  of   the 
company.     It  was  convenient  to  the  assured 
to  pay  the  premiums  here   instead   of 
647      New   York.      Accordingly,    *we    find 
that,  up  to  the  commencement   of  the 
late  war,  the  premiums  were  regularly  paid 
to  J.  B.  Macmurdo,  the   agent  of  the  com- 
pany, but  in   every   case   upon   printed   re- 
ceipts signed  by  an  ofiicer  of  the  company, 
as  stipulated  in  the  policy.     On  the  23d  day 
of  July,  1861,  after  hostilities  between  the 
States    had    commenced,    and     when    mail 
facilities  had  ceased  between   the  two  sec- 
tions, the  defendant   in  error   paid  to  J.  B. 
Macmurdo  $1,031,    the   amount   of  the  pre- 
mium then  due  on  his  policy,  and  took  his 
written  receipt  for  the  same,  signed  by  him 
and  not  by  an  ofiScer  of  the  company ;  with 
the  promise  on  the  part  of  Macmurdo   that 
he  would  write  to  New   York   and    get   the 
proper   receipt.      Warwick   called   on  Mac- 
murdo several  times  to  get  this  receipt,  but 
failed   to   do   so.     This  money,  so  received 
by  Macmurdo  from  Warwick,    he  attempted 
to  remit  to  the  company   in  New  York,  by 
a  draft  purchased   of   R.   H.   Maury  &  Co., 
on  Carpenter  8l  Vermyle  of  New  York ;  but 
the  draft  never  reached  the   company,    and 
it  was  afterwards  paid  by  R.    H.    Maury  & 
Co.  to  a  receiver  of  the  Confederate  States, 
under  their  sequestration   act.     It   further 
appears  from  the  evidence  that,   some  time 
before    July,    1862,    the   precise  time  is  not 
stated,  Macmurdo   informed  Warwick   that 
lie  had  received  instructions  from   the  com- 
pany not  to   receive   any   more   premiums ; 
l>ut,  on  the  23d  day  of  July,  1862,    Warwick 
tendered   to   Macmurdo   funds   sufficient  to 
purchase  a  draft  on   New  York  (in  the  cur- 
rency   circulating   there),    for   the    sum  of 
$1,031,    the   annual   premium   due    on  that 
day,  which  Macmurdo  refused  to  receive. 

Several  letters  are  exhibited  in  evidence, 
written  by  the  company  to  Macmurdo,  in 
reply  to  letters  received  from  him.  In  one 
of  these  letters,  dated  May  30th,  '61,  the 
company  wrote  that  '4n  consequence  of  a 
discontinuance  of  the  mails,  and  the  de- 
rangement of  exchanges,  as  well  as 
the  depreciation  of  the  currency" 
648  *they  would  require  the  premiums  to 
be  paid  in  New  York,  or  if  the  assured 
should  prefer,  their  policies  might  be  can- 
celled upon  certain  terms  proposed.  On  the 
6th  day  of  August,  1861,  they  wrote  another 
letter,  from  which  the  following  extract  is 
taken:  **We  are  in  receipt  of  your  favor  in 
reference  to  receiving  the  prex^iums  on 
policies  falling  due,  for  which  you  have  no 
renewal  receipt,  to  which  we  cannot  con- 
sent, as  under  the  present  state  of  things 
the  premiums  must  be  paid  here,  or  by  a 
draft  on  this  city.  We  wrote  you,  on  the 
30th  May  last,  that  in  consequence  of  the 
•discontinuance  of  the  mails,  the  derange- 
ment of  exchange,  and  the  depreciated  cur- 


rency, we  would  require  the  renewals  to  be 
paid  here,  or  by  draft  on  this  city,  &c. 
*  *  *  In  addition  to  this  we  now  have 
the  fact  that  the  Southern  Confederacy  has 
passed  an  act  declaring  all  property  belong- 
ing to  the  North  confiscated.  You  will, 
therefore,  see  the  impropriety  and  impossi- 
bility of  this  company  receiving  its  pre- 
miums in  your  city. ' ' 

Here,  then,  we  find,  that  as  early  as  Au- 
gust, 1861,  the  agent  had  direct  and  positive 
instructions  from  the  company  not  to  re- 
ceive any  more  premiums ;  and  they  refuse 
to  furnish  him  with  the  renewal  receipts 
(printed  and  signed  by  an  officer  of  the 
company),  which,  according  to  the  express 
terms  of  the  policy,  known  to  all  the  policy 
holders,  was  the  authority  to  him  to  receive 
the  premiums,  and  thus  they,  in  effect, 
revoked  his  power  as  their  agent  to  receive 
them. 

Now,  from  what  has  been  said,  the  fol- 
lowing propositions  are  undoubtedly  true, 
and  cannot  be  gainsaid : 

1st.  The  condition,  upon  which  alone  the 
company  can  be  held  liable,  is  the  payment 
of  the  annual  premiums  on  the  dEiys  speci- 
fied ;  and  the  breach  of  that  condition,  by 
the  express  terms  of  their  contract,  dis- 
charges the  company  from  all  liability,  and 
causes    the   policy,  in  its  own  language,  to 

** cease  and  determine." 
649         ^nd.  The  contract  of   the   assured 
was  to  pay   the  annual  premiums    to 
the  company,  which   was  domiciled  in  the 
city  of  New  York.     And 

3rd.  There  was  nothing  in  the  contract 
which  bound  the  company  to  keep  an  agent 
in  the  city  of  Richmond  to  receive  the  pre- 
miums and  give  renewal  receipts. 

It  therefore  follows,  logically  and  inevi- 
tably, that  the  tender  to  Macmurdo,  who 
was  once  the  agent  of  the  company,  but 
whose  powers  had  been  revoked,  could  not, 
in  law,  under  their  contract,  fix  any  liabil- 
ity upon  the  company,  unless  it  can  be 
shewn  that  under  some  law  or  usage  or 
statute,  regulating  policies  of  insurance  in 
this  State,  the  company  was  bound,  both  in 
time  of  war  as  well  as  in  times  of  peace,  to 
keep  an  agent  here  to  receive  the  annual 
premiums  when  they  fell  due,  upon  the 
policies  they  had  issued  to  persons  resident 
in  this  State. 

The  counsel  for  the  appellee  insist,  that 
the  policy  of  our  laws  regulating  foreign 
insurance  companies  is  to  put  them  on  the 
same  footing  as  home  companies;  that  the 
provision  in  the  policy,  that  it  is  **not 
binding  on  the  company  until  countersigned 
by  their  agent  here,  makes  the  contract 
what  they  are  pleased  to  call  a  '* Virginia 
contract ;"  and  great  stress  is  laid  upon  the 
statute  of  this  State  regulating  foreign  in- 
surance companies,  which  they  insist  im- 
peratively requires  every  foreign  insurance 
company  to  keep  an  agent  here,  ready  to 
receive  the  premiums  upon  their  policies  as 
they  become  due;  and  they  argue,  with 
great  plausibility,  that  though  the  policy 
is  an  insurance  for  the  life  of  Wm.  Sidney 
Warwick,    upon   the  express  condition  that 
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ceived  the  scrip,  and  if  so,  what  disposition 
he  has  made  of  it,  and  upon  what  terms  he 
sold  it.  Upon  all  these  points  the  plaintiffs 
may  properly  invoke  the  aid  of  a  court  of 
equity  to  compel  a  full  and  explicit  discov- 
ery of  all  matters  appertaining^  to  his  exe- 
cution of  the  ag-ency.  The  jurisdiction  of 
a  court  of  equity  in  such  cases  is  not  taken 
away,  because  the  statutes  now  authorize 
the  examination  of  the  adverse  party  as  a 
witness. 

The  plaintiffs  were  also  entitled  to  resort 

to  a  court  of  equity  to  avoid  multiplicity  of 

actions ;  but  it    is   unnecessary   to  enlarge 

upon  this  view,  as  the  equitable  jurisdiction 

is  clear  upon  the  first  ground. 

681  *The  third  ground  of  error  assigned 
is,  that  the  court  improperly  charged 

the  defendant  Segar  with  one  dollar  and 
twenty -five  cents  as  the  price  per  acre  of 
the  scrip. 

Segar,  in  his  answer,  states,  and  his 
deposition  is  to  the  same  effect,  that  he  sold 
the  scrip  at  91  cents  per  acre.  There  is  not 
a  scintilla  of  evidence  in  the  case  contra- 
dictory of  these  statements.  It  is  true  that 
the  defendant  Fant,  in  his  answer,  states 
that  he  paid  Segar  between  $1  and  $1  20  per 
acre ;  but  he  does  not  profess  to  be  exact  or 
positive.  Besides  upon  well  settled  princi- 
ples, the  answer  of  Fant  is,  in  no  view  of 
the  case,  evidence  against  Segar.  If  the 
plaintiffs  desired  the  benefit  of  Fant's  state- 
ment of  the  transaction,  it  was  their  right, 
as  it  was  their  duty,  to  take  his  deposition, 
and  thereby  afford  his  co-defendant  an  op- 
portunity of  cross-examination. 

The  fourth  ground  of  error  is  the  refusal 
of  the  court  to  allow  the  defendant  Segar 
the  compensation  of  one-third  of  the  scrip, 
to  which  he  was  entitled  under  the  contract. 
What  was  the  contract?  Not  merely,  I 
imagine,  to  recover  the  scrip  and  sell  it, 
but  to  pay  over  the  proceeds  to  his  princi- 
pals. It  may  be  fairly  presumed  they  were 
willing  to  allow  him  a  compensation  of 
one-third  in  consideration  of  receiving  the 
other  two-thirds  in  a  reasonable  time.  The 
defendant  has,  however,  not  accounted  for 
any  part  of  the  funds.  When  called  upon 
to  say  what  he  had  done  with  the  plaintiffs' 
money,  he  repels  the  enquiry  somewhat  in- 
dignantly, by  saying  that  he  had  disposed 
of  it  according  to  his  sovereign  will  and 
pleasure.  His  subsequent  explanation, 
^^that  he  had  disposed  of  the  money  as 
any  gentleman  believing  himself  solvent 
would  use  funds  under  his  control,"  does 
not  materially  improve  his  claim  to  com- 
pensation. 

However  solvent  agents  and  trustees  may 
be,  or  however  honest  may   be    their 

682  intentions,    if   they    deliberately  *re- 
tain  trust  funds  in  their   own   hands, 

appropriate  them  to  their  own  private  use, 
and  refuse  or  fail  for  years  to  render  any 
account  to  their  principals,  they  should  be 
held  to  forfeit  all  claim  for  compensation. 
Any  other  rule  is  a  premium  for  negligence 
and  an  encouragement  to  persons  occupying 
relations  of  trust  and  confidence,  to  retain 
money  not  their  own. 


The  fifth  ground  of  error  is  the  failure  of 
the  Circuit  court  to  allow  any  credit  for  the 
payments  made  by  the  defendant  Segar. 
His  answer  states  that  he  has  paid  some  of 
the  parties,  but  no  receipts  or  vouchers  are 
filed,  or  evidence  adduced  establishing  the 
existence  of  such  payments.  I  think  the 
court  did  not  err  in  disregarding  this  claim. 

Sixth  assignment,  that  the  court  erred  in 
rendering  a  decree  against  the  defendant 
Fant.  The  plaintiffs  claim  that  Fant  was 
their  substituted  agent,  and  as  such  re- 
sponsible to  them.  To  sustain  this  view 
they  rely  upon  letters  of  attorney  to  Segar, 
and  Segar' s  appointment  of  Fant  as  agent 
by  substitution.  On  the  other  hand  Fant 
insists  that  the  firm  of  Sweeney,  Ritten- 
house,  Fant  A  Co.,  of  which  he  was  a 
member,  purchased  the  scrip  from  Segar, 
and  settled  with  him  in  full  for  the  purchase 
money ;  that  the  sale  was  a  fair  and  bona 
fide  one,  made  in  the  usual  course  of  trade, 
and  at  a  fair  market  rate ;  that  his  own 
name  was  substituted  as  the  attorney  be- 
cause he  was  the  member  of  the  firm  who 
usually  attended  to  such  business;  that  as 
the  scrip  had  not  been  issued  the  substitu- 
tion was  necessary  to  enable  him,  as  the 
purchaser  and  owner,  to  draw  the  scrip  from 
the  general  land  ofi&ce,  according  to  a  well 
known  usage  and  custom  of  the  department 
at  Washington.  This  statement  is  fully 
sustained  by  the  testimony  of  the  defendant 
Segar. 

The  plaintiffs  have  adduced  no  evidence 
contradicting  the  statement,  either  as  re- 
gards the  purchase  of  the  scrip  by  Fant,  or 
the  usage  at  Washington.  Such 
683  *purchase  and  such  usage  must,  there- 
fore, be  regarded  as  established  facts 
in  the  case.  Now,  if  Fant  is  estopped  by 
reason  of  this  substitution,  to  deny  the 
agency,  it  is  clear  the  departments  at  Wash- 
ington have  adopted  a  custom  which  con- 
verts every  purchaser  of  scrip,  toot  already 
issued,  into  an  agent ;  and  imposes  upon 
him  all  the  responsibilities  and  duties  in- 
cident to  that  relation.  The  injustice  of 
this  proceeding  is  too  manifest  to  require 
comment.  The  agent  informs  the  purchaser 
of  the  scrip  that  this  substitution  is  the 
regular  and  recognized  mode  of  effecting 
the  sale :  the  purchaser  acts  upon  the  in- 
formation thus  imparted,  accepts  the  power 
of  attorney,  and  nominally  the  position  of 
substituted  agent.  Is  the  principal  to  be 
permitted  to  repudiate  the  acts  and  declara- 
tions of  his  agent,  upon  the  faith  of  which 
the  purchaser  has  acted,  and  to  insist  that 
the  purchaser  occupies  the  double  relation 
of  purchaser  and  agent? 

The  plaintiffs  must  be  presumed  to  know 
the  usage  at  Washington,  and  in  executing 
the  power  of  attorney  in  the  mode  observed, 
they  no  doubt  intended  to  conform  to  that 
usage.  It  is  manifestly  unjust  for  them 
now  to  insist  that  they  were  ignorant  of  it ; 
that  they  did  not  intend  their  business 
should  be  conducted  according  to  the  well 
established  mode  universally  recognized; 
and  the  purchaser  must  at  his  peril  see  to 
it  that  their  own    agent   properly  executed 
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his  trust.  If  Fant  bona  fide  purchased  and 
jjaid  for  the  scrip,  what  interest  have  the 
plaintiffs  in  the  subsequent  arrangements 
between  him  and  Segar,  in  no  manner 
affecting  their  interests.  It  was  a  transac- 
tion between  Segar  and  Fant,  and  not  be- 
tween the  plaintiffs  and  Fant.  As  between 
the  plaintiffs  and  Segar,  there  was  nothing 
to  be  done  but  the  payment  of  the  money. 
The  failure  to  receive  it  only  tends  to  shew 
that  the  plaintiffs  were  unfortunate  in  the 
selection  of  an  agent.  The  case  would  be 
very  different  if  it  appeared  there  was 

684  a    ^fraudulent   combination    between 
Segar  and  Fant.     In   the   absence   of 

evidence  establishing  that  fact,  I  think  it 
is  clear  no  decree  should  have  been  rendered 
against  Fant.  The  doctrine  of  estoppel,  so 
elaborately  discussed  by  the  counsel  for  the 
appellee,  has,  in  my  judgment,  no  applica- 
tion to  the  case. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  tiled  with  the  record,  that 
the  Circuit  court  erred  in  not  dismissing 
the  bill  as  to  the  defendant  Hamilton  G. 
Fant.  The  court  is  further  of  opinion,  that 
the  Circuit  court  erred  in  charging  the  de- 
fendant Joseph  Segar  with  one  dollar  and 
twenty-five  cents  per  acre  as  the  value  of 
the  scrip  in  the  bill  and  proceedings  men- 
tioned, instead  of  ninety-one  cents  per  acre, 
with  which  he  is  properly  chargeable :  and 
that  there  is  no  other  error  in  said  decree. 
It  is  therefore  decreed  and  ordered,  that  the 
said  decree  be  reversed  and  annulled,  so  far 
as  it  is  herein  declared  erroneous;  and  in 
all  other  respects  affirmed.  And  it  is  fur- 
ther decreed  and  ordered,  that  the  appellee 
Martha  Skinner,  executrix  of  Thomas  Skin- 
ner, deceased,  out  of  the  assets  in  her  hands 
to  be  administered,  and  the  other  appellees 
out  of  their  own  estates,  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the 
prosecution  of  their  appeal  here.  And  this 
court,  proceeding  to  render  such  decree 
as  the  said  Circuit  court  ought  to  have  ren- 
dered, it  is  further  decreed  and  ordered, 
that  the  bill  of  the  complainants  be  dis- 
missed as  to  the  said  appellee  Fant ;  and 
that  they  pay  to  him,  that  is  to  say,  the 
said  Martha  Skinner,  executrix  of  Thomas 
Skinner,  out  of  the  assets  in  her  hands  to 
he  administered,  and  the  other  appellees 
out  of  their  own  estates,  his  costs  by  him 
expended  about  his  defence  in  the  said  Cir- 
cuit court. 

685  *And  it  is   further  decreed  %nd  or- 
dered,   that     the    appellees     recover 

against  the  appellant  Segar  the  sum  of  four 
thousand  eight  hundred  and  fifty-three 
34-100  dollars,  with  interest  thereon  from 
the  31st  day  of  March,  1858,  till  paid;  and 
their  costs  by  them  about  their  said  suit  in 
the  said  Circuit  court  expended. 

Which  is  ordered  to  be   certified    to   the 
Chancery  court  of  the  city  of  Richmond. 

Decree  reversed. 


686  'Winston  &  als.   v.  The    Midlothian 

Coal  Mining  Co.  &  als. 

March  Term,  1871,  Richmond. 

Inluoctlons— Jurisdiction  of  Courts.*— Where  a  bill 
seeks  relief,  and  asks  for  an  injunction  to  restrain 
the  sale  of  real  estate  in  another  coanty.  as  ancil- 
lary to  the  relief  souffht,  the  court  of  the  county 
or  city  where  the  defendants,  or  some  of  them 
reside,  has  jurisdictions  of  the  cause;  and  the 
order  for  the  injunction  properly  proceeds  from 
the  court  of  that  county  or  city. 

On  the  19th  day  of  May,  1869,  Joseph  P. 
Winston  and  a  number  of  other  persons, 
claiming  to  be  creditors  of  the  Midlothian 
Coal  Mining  Company,  and  suing  for  them- 
selves and  all  other  creditors  and  stock- 
holders of  said  company  who  would  come 
in  and  make  themselves  parties  in  the  cause, 
filed  their  bill  in  the  Circuit  court  of  the 
city  of  Richmond,  in  which  they  allege  that 
they  are  creditors  of  the  company  to  the 
amount'  of  about  $40,000.  That,  in  1866, 
the  directors  of  the  company  had  issued  its 
bonds  to  the  amount  of  $60,000,  secured  by 
a  deed  of  trust  upon  the  real  property  of 
the  company  in  the  county  of  Chesterfield, 
in  which  deed  Robert  A.  I^ancaster  and 
Charles  S.  Mills  were  the  trustees.  That 
these  bonds  were  placed  in  the  hands  of 
I^ancaster  A  Co.,  who  were  brokers,  for  sale 
upon  commission.  That  in  March,  1867, 
the  said  board  of  directors  directed  the  issue 
of  not  more  than  $75,000  of  the  bonds  of  the 
company,  which  were  secured  by  another 
deed  upon  the  said  property  of  the  company, 
in  which  the  said  Lancaster  and  James  R. 
Branch  were  the  trustees.  That  $60,000  of 
these  bonds  were  issued  and  placed  in 

687  the  hands  of  I^ancastcr  A  Co.  *for 
sale.  And  that  another  deed  was  ex- 
ecuted, conveying  all  the  unincumbered 
property  of  the  company  to  L#ancaster  and 
Mills,  to  secure  certain  negotiable  notes 
executed  by  the  directors  of  the  company 
individually,  to  the  amount  of  $15,000,  for 
the  benefit  of  the  company.  They  charge 
that  there  was  both  usury  and  fraud  in  the 
mode  of  I^ancaster  A  Co. 's  dealings  with 
these  bonds,  which  they  set  out ;  and  that 
they  had  sold  to  one  Burrus  a  large  amount 
of  them  at  a  great  sacrifice,  they  being  at 
the  same  time  the  agents  of  the  company 
to  sell,  and  the  agents  of  Burrus  to  buy. 
They  insist  that  the  bonds  and  deeds  of 
trust  are  void  because  of  the  frauds  prac- 
ticed, and  because  they  are  in  contravention 
of  the  act  of  Assembly  of  Virginia,  and 
the  bankrupt  law  of  the  United  States ;  or 

*ln|unctlons— lotcrpretation  of  Statute.— In  MuUer  ▼. 
Bayly,  21  Oratt  581,  the  court  said:  "It  is  well 
settled  that  S  4,  of  chapter  179,  aforesaid,  applies 
only  to  a  pure  bill  of  injunction,  and  not  to  a  bill 
seekinflT  other  relief,  to  which  the  injunction 
souffht  is  merely  ancillary.  This  was  expressly  de- 
cided by  this  court  in  the  recent  case  of  Winston  & 
als.  y.  The  Midlothian  Coal  Mining  Company  A(  als.. 
20  Oratt.  680.  See  also,  2  Rob.  Old  Pr.  249.  and  the 
cases  there  cited  of  Houffh  ▼.  Shreeve,  4  Munf.  490; 
Sinffleton  y.  Lewis,  etc.,  0  Munf.  897;  and  PuUiam  y. 
Winston.  6  Lelffh  826.** 
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under  the  former  the  plaintiffs  are  entitled 
to  share  equally  with  the  cifeditors,  at- 
tempted to  be  secured  by  them. 

They  state,  further,  that  the  trustees  in 
the  deeds  of  trust  had  advertised  to  sell  the 
property  on  the  next  day,  and  if  the  sale  is 
made  it  must  be,  under  the  circumstances, 
at  a  ruinous  sacrifice ;  and  in  fact  can  only 
be  purchased  by  Burrus,  to  be  paid  for  by 
the  bonds  of  the  company  which  he  holds. 
And  making  the  trustees  in  said  deed,  the 
directors  of  the  company,  Lancaster  A  Co. 
and  Burrus,  parties  defendants,  and  calling 
for  a  discovery  from  Lancaster  A  Co.  and 
Burrus,  they  pray  that  Lancaster  A  Co.  may 
be  required  to  render  an  account  of  all  their 
dealings  and  transactions  in  the  premises 
with  the  said  Midlothian  Coal  Mining  Com- 
pany ;  that  the  alleged  sales  of  said  bonds, 
as  against  the  said  company  and  the  com- 
plainants, may  be  decreed  to  be  null  and 
void,  and  that  they  may  be  required  to  be 
given  up  and  cancelled;  that  said  deeds  of 
trust  may  be  declared  void ;  that  an  account 
may  be  taken  by  on&  of  the  commissioners 
of  the  court,  of  all  the  said  dealings  and 
transactions;  that  the  plaintiffs, 
688  *as  creditors  of  said  company,  may 
in  any  event  be  let  into  and  have 
equal  benefit  under  said  deeds  of  trust  with 
Lancaster  A  Co.  and  others,  if  said  deeds 
or  any  of  them  shall  be  held  to  be  valid ; 
that  the  trustees  and  all  others  may  be 
enjoined  from  selling  the  said  property 
until  the  further  order  of  the  court ;  that  a 
receiver  may  be  appointed ;  and  for  general 
relief. 

Before  filing  the  bill  in  the  clerk's  office, 
the  plaintiffs  presented  it  to  the  judge  of 
the  Circuit  court  for  an  injunction,  which 
he  awarded.  But  whilst  the  clerk  was 
making  out  the  process,  another  order  of 
the  judge  was  presented  to  him,  by  which 
it  was  ordered,  that  if  any  of  the  defend- 
ants in  said  bill,  or  any  one  for  them,  shall 
execute  and  file  with  the  clerk  of  the  court 
a  bond  in  the  penalty  of  $60,000,  with  good 
security,  with  condition  to  comply  with  the 
decree  which  may  be  rendered  by  the  court 
on  the  hearing  of  the  cause,  then  the  sale 
may  take  place  in  accordance  with  the 
terms  of  the  advertisement.  And  this  bond 
was  executed. 

On  the  20th  day  of  May,  1869,  George  L. 
Bidgood  and  others,  creditors  and  stock- 
holders of  the  Midlothian  Coal  Mining 
Company,  filed  their  petition  in  the  cause, 
in  which  they  prayed  to  be  admitted  as 
plaintiffs  therein.  They  adopt  the  allega- 
tions of  the  bill,  and  the  stockholders  who 
unite  in  said  petition,  pray  for  themselves 
and  the  other  stockholders,  that  the  sale  of 
the  property  may  be  enjoined.  Upon  the 
filing  of  this  petition  the  judge  awarded  a 
peremptory  injunction  restraining  and  for- 
bidding the  trustees  from  selling  the  prop- 
erty. 

The  process  issued  on  this  last  injunction 
was  served  on  Mills  at  20  minutes  past  ten 
o'clock  of  that  day,  by  leaving  a  copy  at 
his  dwelling-house,  and  on  Branch  at  15 
minutes    past  eleven   o'clock,    in  the  same 


way.  Lancaster  was  returned  not  found, 
and  no  inhabitant. 

On  the  12th  of  June,    1869,  Julia  A. 

689  Woolridge,  *Thomas  C.    and  John  C. 
Howard,    filed   their    petition    in  the 

cause,  asking  to  be  made  parties;  they 
claimed  as  large  stockholders  in  the  com- 
pany. After  setting  out  their  interest,  they 
stated  that  the  trustees,  notwithstanding 
the  injunction,  and  that  they  were  notified 
of  it  by  written  notice  from  the  counsel  of 
the  plaintiffs,  had  proceeded  to  sell  the 
property,  and  that  Burrus  had  become  the 
purchaser  at  $145,000,  with  notice  that 
the  injunction  had  been  issued. 

It  appears  that  the  plaintiffs  proceeded 
regularly  to  mature  the  case  for  a  hearing; 
process  was  issued  which  was  served  on  the 
company  and  on  several  of  the  directors,  on 
Lancaster  &  Co.,  and  on  the  three  trustees, 
and  at  the  rules  held  on  the  last  Monday 
in  June,  the  bill  was  taken  for  confessed  as 
to  them. 

It  appeared  in  the  case  that  the  real  estate 
of  the  Midlothian  Mining  Company,  and 
the  personal  property  included  in  the  deeds 
of  trust,  was  located  in  the  county  of  Ches- 
terfield ;  but  the  principal  office  of  the  com- 
pany was  in  the  city  of  Richmond.  The 
trustees.  Mills  and  Branch,  two  of  the  part- 
ners of  the  firm  of  Lancaster  A  Co.,  and 
.several  of  the  directors  of  the  company, 
lived  in  the  city. 

On  the  21st  of  July,  1869,  Lancaster  and 
Mills  filed  their  motion  in  writing  in  the 
cause,  praying  that  the  injunction  awarded 
on  the  19th  of  May  and  on  the  20th  of  May, 
1869,  be  dissolved,  and  that  the  plaintiffs' 
bill  be  dismissed.  And  they  assigned,  as 
the  ground  of  the  motion,  that  the  bill  in 
the  cause  is  a  bill  for  an  injunction  to  re- 
strain a  sale  apprehended  by  the  plaintiffs, 
which  was  to  take  place  in  the  county  of 
Chesterfield ;  and  that  the  orders  awarding 
said  injunctions  were  improperly  directed  to 
the  clerk  of  the  Circuit  court  of  Richmond. 
That  jurisdiction  of  the  bill  was  in  a  Cir- 
cuit, County  or  Corporation  court  of  Ches- 
terfield ;  and  that  the  Circuit  court  of  Rich- 
mond had  no  jurisdiction  of  this  bill. 

690  This    motion    the    court    *overruled. 
But  on  the  13th   of  October,    1869,  on 

the  motion  of  Lancaster  A  Co.  to  dissolve 
the  injunction  and  dismiss  the  bill  and  pe- 
titions, on  the  ground  that  the  court  had  no 
jurisdiction  of  the  suit;  the  court  did  dis- 
solve the  injunction.  And  though  in  that 
order  the  question  of  dismissing  the  bin 
was  reserved,  yet  on  the  next  day  it  was 
taken  up ;  and  the  bill  and  petitions  were 
dismissed.  From  these  orders  the  plain tiffis 
obtained  an  appeal  from  a  judge  of  this 
court. 

Lyons,  J.,  Alfred  Jones  and  John  How- 
ard, for  the  appellants. 

Neeson,  Meredith  and  Ould  A  Carrington, 
for  the  defendant. 

JOYNES,  J.,  delivered  the  opinion  of  the 
court. 
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Though  the  bill  in  this  case  prays  an  in- 
junction to  restrain  the  sale  of  the  property 
of  the  Midlothian  Company  then  about  to 
be  made,  it  also  prays  that  the  deed  of  trust 
under  which  the  sale  was  to  be  made,  may 
be  set  a  side  for  usury  and  fraud.  The 
prayer  for  the  injunction  was  merely  ancil- 
lary to  the  other  and  principal  relief  prayed 
for,  its  object  was  only  to  hold  and  preserve 
the  property  until  the  title  to  it  could  be 
litigated  and  decided.  Our  opinion  is,  ^at 
section  4,  ch.  179,  of  the  Code,  does  not 
apply  to  a  case  like  this ;  but  applies  only 
to  what  may  be  called  a  pure  bill  of  injunc- 
tion :  that  is  to  say,  to  a  bill  which  has  no 
other  object  than  an  injunction.  It  is 
hardly  necessary  to  add,  that  if  it  should 
appear  in  any  case  that  the  prayer  for  other 
relief  beyond  the  injunction  is  merely  col- 
orable, and  thrown  in  to  grive  jurisdiction, 
it  will  not  be  allowed  to  take  the  case  out  of 
the  provision  of  section  4,  ch.  179,  of  the 
Code. 

The  Circuit  court  of  Richmond,  therefore, 
had  jurisdiction  of  the  case,  and  its  order 
dissolving    the   injunction   and  dismissing 

the  bill  must  be  reversed. 
691  *The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  though  the  bill  in  this  case  prays  an 
injunction,  it  also  prays  other  relief,  to 
which  the  prayer  for  an  injunction  is  ancil- 
lary ;  and  that  the  orders  of  the  said  Circuit 
court  of  Richmond,  dissolving  the  injunc- 
tion and  dismissing  the  bill  are  erroneous. 
Therefore  it  is  decreed  and  ordered  that  the 
said  orders  of  the  Circuit  court  of  Rich- 
mond, dissolving  the  injunction  and  dis- 
missing the  bill,  be  reversed  and  annulled, 
and  that  the  appellees  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prose- 
cution of  this  appeal;  and  the  cause  is  re- 
manded to  the  Chancery  court  of  Richmond 
for  further  proceedings,  &c. 

Decree  reversed. 
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*May  V.  Joynes  &  als.* 

March  Term.  1871,  Richmond. 


WIUs— Interpretation— Ufe  BiUte    with  Power  to 
DtafNije    of   Pee. t— Testator    says.  I  give   to   my 

*Thi8  case  was  decided  at  the  January  term,  1867, 
but  was  not  then  directed  to  be  reported.  It  is  now 
published  at  the  request  of  some  of  the  judsres. 

tWilto-lnterpreUtlon— Devlee  for  Ufle  with  Unlim- 
ited Power  to  Dispose  of  Pee— Effect  on  Limitations 
Over.— The  rule  laid  down  in  the  principal  case,  that 
limitations  over,  after  a  devise  for  life  with  unlim- 
ited power  in  the  first  ta^er  to  dispose  of  the 
subject,  are  void  for  repugnancy,  and  the  fee  vests 
in  the  first  taker,  is  known  as  the  doctrine  of  May  v. 
Joynes.  and  has  been  cited  and  approved  In  many 
subsequent  cases. 

See  Sprinkle  v.  Hay  worth.  SGGratt.  400:  Missionary 
Society  V.  Calvert,  82  0ratt  864;  Haymond  v.  Jones, 
88  Oratt.  885,  887;  Carr  v.  Efllnger.  78  Va.  800.  207; 
Cole  V.  Cole,  79  Va.  258;  Parish  v.  Way  man,  91  Va. 
485,  81  S.  £.  Rep.  810;  Davis  v.  Heppert,  96  Va.  778, 


beloved  and  excellent  wife,  subject  to  the  provi- 
sions hereafter  declared,  my  whole  estate,  real 
and  personal  and  especially  all  real  estate  which 
I  may  hereafter  acquire,  to  have  during  her  life, 
but  with  full  power  to  make  sale  of  any  part  of  the 
said  estate  and  to  convey  absolute  title  to  the  pur- 
chasers:  and  use  the  purchase  money  for  invest- 
ment or  any  purpose  that  she  pleases:  with  only 
this  restriction,  that  whatever  remains  at  her 
death  shall,  after  paying  any  debts  she  may  owe, 
or  any  legacies  that  she  may  leave,  be  divided  as 
follows :  There  are  then  limitations  to  his  children 
and  grandchildren.  UmtA>:  The  wife  takes  a  fee 
simple  in  the  real,  and  an  absolute  property  in  the 
personal,  estate:  and  the  limitation  over  of  what- 
ever remains  at  her  death,  is  inconsisteut  with 
and  repugnant  to  such  fee  simple  and  absolute 
property  in  said  real  and  personal  estate,  and  fails 
for  uncertainty. 

John  F.  May,  of  Petersburg,  died  in  July, 
1856,  leaving,  surviving-  him,  his  wife, 
Margaret  B.  May,  and  two  daughters.  One 
of  the  daughters,  Mrs.  Bayly,  was  a  widow, 

82  S.  E.  Rep.  4«7:  MilhoUen  v.  Rice,  18  W.  Va.  620;  Wil- 
moth  V.  Wilmoth.84  W.  Va.  481, 12  S.  E.  Rep.  782:  Wat- 
son V.  Conrad.  38  W.  Va.  545,  18  S.  E.  Rep.  747;  Bank 
of  Berkeley  Springs  v.  Green.  45  W.  Va.  176.  81  S.  E. 
Rep.  868.  See  also,  as  following  the  doctrine  of  May 
V.  Joynes,  HaU  v.  Palmer.  87  Va.  854, 12  S.  £.  Rep.  618: 
Bowen  v.  Bowen,  87  Va.  488,  12  S.  £.  Rep.  885;  Robert- 
son V.  Hardy  (Va.),  28  S.  E.  Rep.  766. 

See  in  accord.'in  Madden  v.  Madden.  2  Lieigh  877, 
opinionof  Gbxkn,  J.,  at  p.  890;  Nixon  v.  Rose,  12  Oratt. 
425;  Burwell  v.  Anderson.  8  Leigh  356,  857,  and  foot- 
note  to  Missionary  Society  v.  Calvert,  82  Gratt  867, 
where  there  is  a  collection  of  authorities  in  point. 

The  principal  case  was  distinguished  in  Randolph 
V.  Wright,  81  Va.  616:  Johns  v.  Johns,  86  Va.  835,  886, 
10  S.  E.  Rep.  2;  Miller  v.  Potterfield,  86  Va.  877,  11  S. 
E.  Rep.  486:  Smythe  v.  Smythe,  90  Va.  640,  19  S.  E. 
Rep.  175:  Cresap  v.  Cresap,  84  W.  Va.  823, 12  S.  E.  Rep. 
581;  Lee  v.  Law  (Va.),  19  S.  E.  Rep.  258;  in  each  of 
which  cases,  the  limitations  over  were  held  valid. 

In  Randolph  v.  Wright,  81  Va.  606,  the  court,  at  p. 
616,  said:  "That  case  (May  v.  Joynes)  was  decided 
in  1857,  and  not  ordered  to  be  reported  by  the  Judges 
who  decided  it;  perhaps  regarded  by  them  as 
authority  only  for  itself,  and  it  was  not  reported  until 
14  years  after,  when,  as  the  reporter  states,  it  was 
reported  at  the  request  of  some  of  the  Judges— one 
of  the  Judges  of  this  court,  at  that  time,  being  a 
party  to  the  cause.  But  whatever  may  be  its 
authority,  it  is  easily  distinguished  from  this  case  by 
the  learned  council  for  the  plaintiff  in  error.*' 

In  Johns  v.  Johns,  86  Va.  383,  10  S.  E.  Rep.  2.  the 
will  read:  "I  will  and  desire  that  my  wife,  Rebecca, 
shall  have  and  hold  all  my  estate  during  her  natural 
life,  for  the  benefit  of  herself  and  children,  to  be 
used  as  she  may  think  proper."  The  testator  left, 
surviving  him,  his  wife  and  eight  children.  He  left 
no  real  estate  but  a  small  personal  estate.  The 
court  held  that  the  wife  took  a  life  estate,  with 
remainder  to  her  children  free  from  her  debt.  The 
court,  at  p.  886,  said :  "In  the  case  of  Randolph  v. 
Wright,  81  Va.,  Judge  Lacy  says  that  the  case  of 
May  V.  Joynes,  is  authority  for  itself  alone,  and 
commenting  upon  the  cases  of  Riddick  v.  O>hoon,  4 
Rand.  547;  Burwell  v.  Anderson,  8  Leigh  348;  Melson 
V.  Cooper,  4  Leigh  408:  Brown  v.  George,  6  Gratt. 
434 ;  Ctole  v.  Cole.  79  Va.  251 ;  Carr  v.  Efflnger,  78  Va.  197, 
he  shows  that  in  all  these  cases,  either  expressly  or 
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whose  husband  died  shortly  before  the  tes- 
tator, and  had  two  daughters ;  both  under 
age.  The  other  daughter  of  the  testator 
was  the  wife  of  William  T.  Joynes,  and 
had  a  daughter  and  two  sons;  all  under 
age.  These  grandchildren  were  all  living 
at  the  date  of  the  testator's  will,  and  were 
the  only  grandchildren  then  living;  and 
they  and  their  mothers  were  the  only  de- 
scendants of  the  testator. 
693  ♦The  testator  left  a  will  dated  May 
21,  1853,  and  several  codicils.  A 
question  arose  whether,  upon  the  true  con- 
struction of  the  will,  the  widow  took  a  fee 
simple  in  the  real  estate,  except  that  em- 
braced by  the  second  codicil,  and  an  abso- 
lute title  to  the  personal  jMToperty,  or  only 
a  life  estate  in  both.  This  question  de- 
pended on  the  second  clause  of  the  will, 
which  is  as  follows : 

**2.  I  give  to  my  beloved  and  excellent 
wife,  subject  to  the  provisions  hereafter 
declared,  my  whole  estate,  real  and  personal, 
and  especially  all  real  estate  which  I  may 
hereafter  acquire,  to   her  during   her   life, 

hy  necetssary  implication,  authority  was  conferred 
on  the  first  taker  of  tbe  estate  to  consume  it  or 
dispose  of  it  absolutely;  but  in  the  case  under  con- 
sideration, the  words,  'to  be  used  as  she  may  think 
proper,'  are  only  apt  and  proper  words  to  describe 
the  use  of  the  life  estate  given  to  Mrs.  Johns  by  the 
clause  of  which  they  are  a  part*' 

In  Parish  t.  Wayman.  91  Va.  480,  21  S.  E.  Bep.  810, 
the  deyise  was  to  W.  and  J.  in  trust  for  A.  during 
lier  natural  life;  should  A.  die  and  leave  no  child,  in 
that  case  the  property  devised,  or  what  may  remain 
of  the  same,  to  go  to  N.  The  court,  following  the 
doctrine  of  May  v.  Joynes,  held,  that  the  words, 
"'What  may  remain  of  the  same."  showed  the 
intention  of  the  testator  to  give  A.  the  unrestrained 
power  of  disposition  of  the  whole  property  convert- 
ing her  life  estate  Into  a  fee,  and  that  the  limitation 
ovtfTwas  void.  JuDGB  BuBKS,  Criticising  thls  case 
in  1  Va.  L.  B.  210,  220,  says:  "If  the  property  had 
been  both  real  and  personal,  or  personal  only,  it 
might  have  been  contended  with  some  force,  that 
by  'what  may  remain  of  the  same'  was  Intended  only 
of  such  of  the  personal  property  as  did  not  perish 
from  natural  causes.  But  such  intention  could  not 
reasonably  be  predicated  of  property  wholly  real— 
of  land.  To  give  land  for  life,  and,  at  the  death  of 
the  tenant,  to  give  'what  may  remain  of  the  same' 
to  another,  would  seem  to  imply  of  necessity  that  the 
first  taker  shall  have  the  power  to  dispose  of  the 
absolute  estate  or  interest  In  the  land:  otherwise, 
the  words  'or  what  may  remain  of  the  same'  would 
be  meaningless. 

"But  it  would  seem  to  be  essential  to  this  view  that 
these  words  should  be  predicated  of  the  estate  of 
the  first  taker  from  its  inception,  and  throughout, 
without  contingency.  For  instance,  if  the  devise  of 
the  land  in  this  case  had  been  to  or  for  the  benefit 
of  Agnes  Priscilla  Redd  during  her  life,  and  of  'what 
may  remain  of  the  same*  at  her  death,  to  Nancy  J. 
Massie,  the  devise  would  have  vested  the  fee-simple 
estate  in  Agnes  Priscilla  Redd.  The  limitation  over 
would  have  been  void  both  for  repugnancy  to  the 
estate  previously  granted  and  for  uncertainty. 

"But  was  the  devise  in  this  case  of  that  character? 
With  great  deference,  we  submit,  that  it  is  not  so 
clear  as  not  to  admit  of  doubt,  at  least.    The  prop- 


but  with  full  power  to  make  sale  of  any 
part  of  the  said  estate,  and  to  convey  abso- 
lute titles  to  the  purchasers;  and  use  the 
purchase  money  for  investment  or  any  pur- 
pose that  she  pleases;  with  only  this  re- 
striction, that  whatever  remains  at  her 
death,  shall,  after  paying  any  debts  she 
may  owe,  or  any  legacies  that  she  may 
leave,  be  divided  as  follows."  He  then 
gave  one  moiety  to  three  trustees  in  trust 
for  the  use  of  his  daughter  Kvelyn  and  her 
children,  during  her  life,  paying  to  her  five 
hundred  dollars  per  annum,  semi-annually ; 
and  at  her  death  to  be  equally  divided  be- 
tween them.  And  he  gave  the  other  moiety 
to  trustees  for  the  use  of  his  daughter  Mar- 
garet and  her  children,  during  her  life,  with 
the  same  annuity ;  and  at  her  death  to  be 
equally  divided  between  them,  and  the  sur- 
vivors of  them.  Out  of  the  profits  of  this 
moiety,  he  wishes  $500  to  be  paid  to  each 
of  his  grandsons  for  five  years  after  they 
respectively  come  of  age,  unless  their 
mother  should  deem  it  right  to  withhold  it 
in  whole  or  in  part.     And  there  were  farther 

erty  is  devised  in  express  terms  to  Agues  Priscilla 
Redd  during  her  natural  life.  It  is  only  upon  her 
death  udthout  a  child  that  the  property  devised  to 
her,  'or  what  may  remain  of  the  same'  at  her  death, 
is  to  go  to  Nancy  J.  Massie.  But  suppose  Agnes 
Priscilla  Redd  dies  leaving  a  child  or  children  sur- 
viving her:  would  they  not  be  entitled  under  tJks  will 
to  the  property  devised  to  her  for  life?  Does  not 
the  testator,  by  impUeatUm^  devise  the  remainder  to 
them?  Such  we  understand  to  be  the  rule  of  con- 
struction laid  down  in  Wine  v.  Markwood,  81  Gratt.  IS. 
If  this  rule  be  applied,  the  clause  of  the  will  writ- 
ten out  so  as  to  express  fully  the  testator's  intention 
would,  in  substance,  be  this:  'I  give  to  Agues  Pris- 
cilla Redd  one-fifth  share  of  my  real  estate  during 
her  life.  If  she  die  leaving  a  child  or  children  sur- 
viving her.  then,  at  her  death.  I  give  that  share  to 
such  surviving  child  or  children.  If  she  die  leaving 
no  child  surviving  her,  "in  that  case"  I  give  said 
share,  "or  what  may  remain  of  the  same,"  to  my 
sister  Nancy  J.  Massie.'  Shoald  not  the  words  'or 
what  may  reu^ain  of  the  same'  be  confined  in  their 
operation  to  the  event  of  the  death  of  Agnes  Pris- 
cilla Redd  without  a  child  surviving  her.  and  in  that 
event  and  that  onlv—'ln  that  case.'  as  expressed  in 
the  will— the  life-estate  be  construed  as  enlarged  into 
a  fee-simpler   See  8  Minor's  Inst  (4th  Ed.)  454,  4es. 

"This  construction,  suggested  with  diflldence. 
while  it  would  defeat  the  ultimate  limitation  over 
to  Nancy  J.  Massie,  would  at  the  same  time  secure 
the  carpus  of  the  estate  to  the  children  of  Agnes 
Priscilla  Redd  (now  Mrs.  Parish)  who  may  survive 
her.  which  would  seem  to  have  been  the  testator's 
intention." 

As  said  by  Judob  Burks  in  the  above-mentioned 
article,  the  question,  whether,  in  the  particular 
will  to  be  construed,  the  testator  intended  to  give 
the  first  devisee  or  legatee  a  life  estate  only,  with 
a  limitation  over  to  another,  or  to  give  him  an  ab- 
solute estate  is  wholly  a  matter  of  intention.  But 
where,  an  estate  for  life  is  given  in  expressed  terms, 
the  language  in  other  parts  of  the  will  relied  on  u> 
enlarge  that  into  an  absolute  estate  ought  to  be 
very  clear  indeed  to  have  that  effect.  See  also, 
article  8.  Va.  L.  R.  66. 
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limitations  over  upon  the  death  of  any  of 
the  grandchildren.  He  appoints  his  wife 
executrix,  with  power  to  appoint  executors 
of  his  will  to  succeed  her. 
In  the  first  codicil  he  provides  that,  in 
case  of  the   marriage  of   his  grand- 

694  daug-hter  Anna   Joynea,    he  *wishes 
an  annuity  of  $500  for  five  years,  out 

of  her  mother's  share  of  his  estate,  but 
with  her  consent  only,  to  be  paid  to  Anna. 
And  he  makes  the  like  provision  in  favor 
of  Anna  and  Kvelyn  Baily. 

By  the  second  codicil  he  refers  to  a  sum 
of  nearly  $5,000  which  his  wife  will  derive 
from  the  United  States  for  the  naval  serv- 
ices of  her  father ;  and  that  he  had  directed 
an  investment  of  $6,000,  which  he  considers 
wholly  hers.  If  she  dies  without  disposing 
of  it,  he  wishes  each  of  their  five  grand- 
children, then  living-,  to  have  one  thousand 
dollars  of  the  principal,  and  the  other 
thousand  dollars  of  the  principal  and  all  the 
interest  to  be  divided  between  his  two 
daughters,  for  their  sole  and  separate  use 
respectively.  And  he  appoints  his  sons-in- 
law  executors  after  the  death  of  his  wife. 
There  was  a  devise  in  this  codicil  of  a  tract 
of  land  to  the  wife  of  William  B.  Green, 
about  which  there  was  no  dispute. 

To  settle  the  construction  of  this  second 
clause  of  the  will,  a  friendly  suit  in  chan- 
cery was  instituted  in  the  Circuit  court  of 
Petersburg,  at  November  term,  1856.  The 
bill  was  filed  by  the  children  of  Mrs. 

695  *Joynes.    Mrs.  May,  in  her  own  right 
and  as  executrix  of  her  husband,  Mrs. 

Bayly  and  her  children,  and  Mrs.    Joynes 
and  her  husband,  were  made  defendants. 

The  bill  insisted  that  Mrs.  May  was  en- 
titled to  the  real  and  personal  property  for 
her  life  only ;  and  that  the  plaintiffs,  who 
claimed  to  be  interested  in  remainder,  were 
entitled  to  demand  from  her  an  inventory 
of  all  such  money  and  personal  property  in 
her  hands,  as  she  elected  to  hold  as  legatee ; 
and  like  inventories,  from  time  to  time,  as 
other  money  or  personal  property  should 
come  into  her  hands  as  legatee ;  and  as  she 
should,    under  the   power  given  her  by  the 

NoT«  BY  THB  Kbpobtxb.— Anotber  paper  was  pro- 
pounded for  probate  by  Anna  M.  Joynes  and  others, 
by  tbeir  next  friend,  as  another  codicil  to  the  will 
of  John  F.  May,  which  was  rejected:  and  an  appeal 
was  takeut  and  the  case  was  heard  at  the  same  time 
with  this;  but  the  Judgment  of  the  court  was 
affirmed.  The  paper  was  as  follows:  **I  empower 
my  wife,  by  deed  or  will,  to  settle  any  portion  of 
my  estate  upon  my  dauffhters  or  their  issue,  or  both, 
in  any  manner  she  may  deem  proper,  so  that  there 
may  be  some  safe  provision  for  their  comfort  be- 
yond the  casualties  of  life,  to  which  all  are  subject: 
and  yet  I  know  of  no  men  less  liable  to  them,  in  my 

opinion,  than  my  sons-in-law. 

JOHN  F.  Mat. 

"July  27, 1840." 

On  the  back  of  this  paper  was  an  endorsement, 
which  had  the  appearance  of  beinff  written  in  dif- 
ferent ink  from  the  inside  of  the  paper:  and  was  as 
follows:  "Another  codicil  to  my  will,  probably  un- 
necessary, but  showing  a  strong  motive  of  action  in 
my  testamentary  action. 

John  F.  Mat." 


will,  convert  one  sort  of  property  into  an- 
other; and  that  they  were  also  entitled  to 
require  that  she  should  register  the  slaves 
that  had  come,  or  might  come,  to  her  hands 
as  legatee,  as  provided  by  the  statute.  Code 
of  1849,  ch.  103,  sec.  8.  The  prayer  of  the 
bill  was,  that  the  court  would  construe  the 
will  and  settle  the  rights  of  the  parties, 
and  order  Mrs.  May,  as  tenant  for  life,  to 
file  the  inventories  and  to  make  the  registry 
of  slaves,  as  the  plaintiffs  claimed  they 
had  a  right  to  demand. 

The  answer  of  Mrs.  May  claimed  that  she 
was  entitled  absolutely  to  the  whole  estate, 
real  and  personal,  except  that  embraced  in 
the  second  codicil ;  and  denies  the  right  of 
the  plaintiffs  to  demand  of  her  an  inventory 
or  a  registry  of  the  slaves.  Answers  were 
filed  by  the  other  defendants,  all  of  which, 
so  far  as  they  related  to  the  rights  claimed 
by  Mrs.  May,  were  merely  formal,  and  sub- 
mitted the  question  to  the  decision  of  the 
court.  The  following  facts  were  agreed  in 
the  pleadings ;  that  the  testator,  at  the  date 
of  the  will,  was  about  seventy  years  of  ag'e, 
and- his  wife  nearly  as  old;  that  the  testa- 
tor's estate  consisted  of  land,  slaves,  money 
and  other  personalty,  worth  not  less  than 
$200,000,  and  yielding  an  income  of  about 
$12,000  per  annum ;  that  the  debts  were  of 
inconsiderable  amount;  that  the  husbands 
of  the  testator's  daughters  were  men 
696  *in  easy  circumstances ;  that  the  tes- 
tator was  a  man  of  ability  and  sound 
judgtnent,  a  lawyer  of  distinction  and  great 
experience,  and  was  for  several  years  a 
judge  of  the  General  court. 

The  case  was  heard,  by*  consent,  on  the 
bill  and  answers,  and  the  Circuit  court  be- 
ing* of  opinion  that  Mrs.  May  was  not  en- 
titled to  a  fee  simple  in  the  real  estate  and 
an  absolute  title  to  the  personal  property, 
as  claimed  by  her,  but  was  entitled  only  to 
a  life  estate  in  both  classes  of  property: 
decreed  that  she  should  file  the  inventories, 
and  make  the  reg'istry  of  slaves,  prayed  for 
by  the  bill. 

Mrs.  May,  in  her  own  right  and  as  exec- 
utrix of  John  T.  May,  dec'd,  applied  for 
an  appeal  from  this  decree,  which  was  al- 
lowed, 

Conway  Robinson  for  the  appellant. 

It  is  true  that  the  testator,  in  the  second 
clause  of  his  will,  begins  by  giving  to  his 
wi^e,  subject  to  the  provisions  thereafter 
declared,  his  whole  real  estate  during  her 
life;  and  if  the  clause  had  stopped  there, 
the  court  might  well  have  pronounced  the 
opinion  that  she  is  entitled  to  the  same, 
except  the  part  embraced  in  the  second  cod- 
icil, for  life  only.  But  the  clause  extends 
farther.  Not  only  does  it  give  her  full 
power  to  make  sale  of  any  part  of  said 
estate,  and  to  convey  absolute  title  to  the 
purchaser,  and  use  the  purchase  money  for 
investment,  but  it  authorizes  her  to  use  it 
for  ''any  purpose  that  she  pleases,  with 
only  the  restriction  that  whatever  remains 
at  her  death  shall,  after  paying  any  debts 
that  she  may  owe,  or  any  legacies  that  she 
may  leave,  be  divided  as  follows."    These 
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words  show  a  clear  intent  in  the  testator  to 
give  to  his  widow  an  absolute  control  over 
his  whole  estate,  and  vests  in  her  absolute 
property. 
The  case  in  20  Elizabeth,  3  I^on.  R.  71, 
which  might  seem  to  sustain  the  pre- 

697  tensions  of  the  appellees,  *it  has  been 
judicially  declared  is  not  law.     After 

it,  in  the  29  Elizabeth,  was  decided  Jenner 
V.  Hardie,  1  Leon.  R.  283,  where  lands  were 
devised  to  one  Edith  for  life,  and  after 
some  intervening  estates  there  was  provi- 
sion that  if  A  died  without  issue  in  the  life 
of  Eklith,  that  then  the  land  should  remain 
to  the  said  Edith,  to  dispose  thereof  at  her 
pleasure;  and  it  was  held  that  by  these 
words  Edith  had  a  fee  simple  estate. 

It  is  enough  that  the  testator  places  the 
subject  at  the  disposal  of  his  wife.  Al- 
though it  is  given  in  terms  to  be  at  her 
disposal  in  and  by  her  will,  yet  if  she  may 
dispose  of  it  to  whom  she  shall  think  fit  to 
give  the  same,  it  has  been  decided  that  the 
whole  interest  and  property  of  the  subject 
vests  in  her.  Robinson  v.  Dusgate,  2  Vem. 
R.  181;  Maskelyne  V.  Maskelyne,  Amb.  R. 
750;  Tomlinson  v.  Dighton,  1  P.  Wms.  R. 
149;  1  Salk.  R.  239.  In  this  last  case, 
Parker,  Ch.  J.,  p.  171,  speaking  of  a  power 
sfiven  to  executors  to  give  or  sell,  he  says : 
^'As  the  persons  intrusted  are  to  convey  a 
fee,  they  must  consequently,  and  by  a  nec- 
essary construction,  be  supposed  to  have  a 
fee  themselves.''  As  Mrs.  May  is  clothed 
with  full  power  to  make  sale  of  any  part  of 
the  estate,  and  to  convey  absolute  title  to 
the  purchaser,  she  must  consequently,  and 
by  necessary  construction,  have  herself  the 
fee  simple  or  absolute  property  to  enable 
her  to  pass  the  absolute  title. 

The  whole  question  is,  whether  the  pro- 
ceeds is  not  equally  absolute ;  as  absolute 
as  was  the  wife's  title  to  one-half  in  Sher- 
mer  v.  Shermer's  ex'ors,  1  Wash.  266.  It 
would  not  be,  if  she  was  only  author- 
rized  to  use  the  proceeds  for  investment. 
But  when  we  find  that  she  may  use  the 
proceeds  for  any  purpose  whatever  that 
she  pleases,  it  follows  that  however 
absolute  was  her  title  to  the  property, 
her  right  to  the  proceeds  is  no  less  so. 
Elton  V.  Sheppard,  1  Bro.  Ch.  R.  532;  Hales 
V.  Margerum,  3  Ves.  R.  299;  Hixon  v.  Oli- 
ver, 13   Ves.    R.    108.     This  must   be 

698  so,  unless  a   different  conclusion  *be 
necessary   because  of  the  restriction 

as  to  what  remains  at  her  death.  Upwell 
V.  Halsey,  1  P.  Wms.  R.  651,  10  Mod.  R. 
441.  But  this  cannot  be ;  for  a  limitation 
is  not  valid  when  it  is  of  no  more  than  the 
first  taker  shall  have  left  unspent.  Attor- 
ney-General V.  Hall,  Fitzg.  R.  314;  8  Vin. 
Abr.  248,  pi.  21 ;  2  Equ.  Cas.  Abr.  293,  pi. 
21 ;  Pland  v.  Bland,  2  Cox  R.  349.  In  such 
a  case  it  cannot  be  maintained  that  the 
widow  has  only  a  usufructuary  interest. 
The  power  to  her  to  spend  the  whole  is  an 
absolute  gift,  and  confers  on  her  the  abso- 
lute property.  Flanders  v.  Clark,  1  Ves. 
Sen.  R.  9;  3  Atk.  R.  509. 

In  Goodtitle  v.  Otway,  2  Wils.  R.  6,  the 
devise  was  to  Agnes  Pearson  for  and  during 


her  life,  and  after  her  death  to  her  issue; 
and,  if  she  shall  have  no  issue,  that  she 
shall  have  power  to  dispose  thereof  at  her 
will  and  pleasure.  And  the  whole  court 
held  **that  the  testator,  by  giving  Agnes 
power  to  dispose  thereof  at  her  will  and 
pleasure,  in  case  she  had  no  issue,  had 
given  her  a  fee  simple,  according  to  what 
was  said  by  Sergeant  Shuttleworth  in  1 
Leon.  R.  283,  where  the  words  are  the  same 
as  here."  * 'Against  this  opinion  was  cited 
3  Lteon,  R.  71,  where  the  like  devise  was 
only  held  to  be  an  estate  for  life,  with  au- 
thority to  dispose  of  the  reversion.  Bat 
the  court  said  that  case  was  not  law ;  and 
that  the  case  in  1  I^eon.  R.  283,  was  deter- 
mined after  that  in  3  I^eon.  R.  71." 

The  grounds  taken  in  I^ightbume,  &c.  v. 
Gill,  Ac,  3  Bro.  P.  C.  250  (Tomlin's  edi.), 
are  as  applicable  here  as  there.  Here  is 
no  partial  interest  in  the  estate  given  to 
the  widow,  which  would  render  her  a  usu- 
fructuary owner,  entitled  to  the  annual  pro- 
duce only,  but  without  power  over  the 
capital.  She  might  sell,  give  or  waste  the 
whole  capital  itself  as  her  absolute  prop- 
erty, and  no  court  could  interfere  to  prevent 
her. 

When  such  an  unrestrained  power  has 
been  given  to  the  widow,  and  an  ab- 
699  solute  interest  vested  in  her,  *tfaere 
can  be  no  valid  limitation  over  to 
other  persons.  If  the  testator  imagine, 
that  after  giving  to  the  widow  such  abso- 
lute power  of  disposition,  he  might  by  law 
make  further  limitations,  he  was  mistaken, 
as  was  the  testator  in  Grej^  v.  Montagu,  3 
Bro.  P.  C.  316  (Tomlin's edi.).  But  in  truth 
he  did  not  mean  to  create  a  limitation  valid 
against  her.  He  **meant  his  fortune  to 
pass  through  the  pleasure  of  his  wife,  leav- 
ing it  to  her  to  use  what  she  pleased,  and 
consequently  to  make  the  residue  what  she 
chose."  He  never  meant  that  any  court 
should  have  the  power  to  order  the  money 
to  be  laid  out,  and  that  she  should  have  the 
interest  for  her  life,  and  then  it  should  go 
over.  Wynne  v.  Hawkins,  1  Bro.  Ch.  R. 
179.  In  Sprague  v.  Barnard,  &c.,  2  Bro. 
Ch.  R.  585,  the  testator  employed  similar 
language.  The  gift  for  the  first  taker's 
use  was  followed  by  these  words:  *'At  his 
death,  the  remaining  part  of  what  is  left, 
that  he  does  not  want  for  his  own  wants 
and  use,  to  be  divided  between,"  Ac. 
There,  as  here,  the  first  taker  was  the  per- 
sonal representative.  The  chancellor  de- 
clared him  absolutely  entitled  to  the  subject. 

Thus  the  principle  was  established,  that 
when  there  is  in  the  first  taker  a  power  to 
spend  or  dispose  of  the  whole  subject,  and 
the  limitation  over  is  of  no  more  than  he 
shall  have  left  unspent  or  undisposed  of, 
the  first  taker  is  thereby  vested  with  the 
absolute  property,  and  the  limitation  over 
is  void. 

The  counsel  then  proceeded  to  shew  that 
the  will  did  not  create  a  trust  in  Mrs.  May, 
within  the  principles  laid  down  in  Malim 
v.  Keighley,  2  Ves.  Jr.  R.  333;  and  Push- 
man  V.  Filliter,  3  Id.  7;  and  that  class  of 
cases.     And  he  then  proceeded : 
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Whenever  it  is  the  clear  intention  of  the 
testator  that  the  devinee  shall  have  an  ab- 
solute property  in  the  estate  devised,  a  lim- 
itation over  must  be  void,  because  it  is 
inconsistent  with  the  absolute  property 
supposed  in  the  first  devisee.     And  a 

700  rig^ht  in  the  first  devisee  to  *dispose 
of  the  estate  devised  at  his  pleasure 
(as  disting^uished   from  a  mere  power 

of  specifying*  who  may  take),  amounts  to 
an  unqualified  gift.  Ide  v.  Ide,  &c.,  5 
Mass.  R.  500.  In  this  case,  the  gift  to 
Peleg  Ide  was  followed  by  a  limitation  over 
of  '*what  estate  he  shall  leave."  And  it 
was  held,  Peleg  Ide  took  the  absolute,  un- 
qualified interest  in  the  estate ;  and  that  the 
limitation  over  was  void.  A  similar  deci- 
sion was  made  by  the  Supreme  court  of  New 
York,    where   the    limitation    over   was  of 

?roperty  the  first  taker  * 'died  possessed  of." 
ackson  v.  Bull,  10  John.  R.  19.  And  the 
same  principle  was  applied  where  the  tes- 
tator devised  his  estate,  with  the  provision 
that,  if  the  first  taker  died  ** without  giv- 
ing*, devising,  selling  or  assigning  it,*'  &c., 
the  estate  should  go  over.  Jackson  v.  De 
I^ancy,  13  John.  R.  537,  552;  Jackson  v. 
Robins,  15  Id.  169;  16  Id.  537,  584.  And  it 
was  applied  to  the  limitation  of  real  as  well 
as  personal  estate.     Id.  586. 

The  limitation  over  cannot  be  valid  as  a 
remainder ;  for  no  remainder  can  be  limited 
after  an  estate  in  fee.  Nor  can  it  operate 
by  way  of  executory  devise ;  for  it  is  a  set- 
tled rule  that  a  valid  executory  devise 
cannot  be  prevented  or  defeated  by  any  al- 
teration of  the  estate  out  of  which  or  after 
which  it  is  limited,  or  by  any  mode  of  con- 
vevance.  An  absolute  ownership  or  capac- 
ity to  sell,  in  the  first  taker,  and  a  vested 
rig'ht  by  way  of  executory  devise  in  an- 
other, which  cannot  be  affected  by  such 
alienation,  are,  says  Chancellor  Kent,  per- 
fectly incompatible  estates,  and  repugnant 
to  each  other ;  and  the  latter  is  to  be  rejected 
'  as  void.  Jackson  v.  Robins,  16  John.  R. 
537,  589.  The  language  used  by  the  chan- 
cellor in  delivering  his  opinion  in  that  case, 
is  equally  applicable  to  that  now  before 
the  court.     See  Id.  590. 

We  find,  then,    the   principle   established 

by  the  English   courts,    that   although   the 

will  shews   it    to  have   been   the  testator's 

intension,  in   respect  to  the   property 

701  *given  to  the  first  taker,  that  what- 
ever may  "remain   at   her  death,"  or 

whatever  is  **left  undisposed  of  by  her," 
should  go  to  another,  this  is  an  indention 
which  must  fail  on  account  of  its  uncer- 
tainty, and  the  first  taker  in  such  case  has 
the  absolute  property.  Bull  v.  Kingston, 
1  Meriv.  R.  314.  He  cannot  make  a  valid 
limitation  of  such  property  as  she  happens 
to  possess  at  her  death.  L«eaving  her  to 
deal  with  his  estate  as  she  pleases,  no  trust 
cau  be  created  by  a  request  as  to  the  un- 
certain property  which  she  may  be  possessed 
of  at  his  death.  Bade  v.  Bade,  &c. ,  5  Madd. 
R.  118.  If  you  give  absolute  property  to  a 
person,  you  cannot  subject  it  for  his  life  to 
a  proviso,  that  if  he  does  liot  spend  it,  his 
interest    shall    cease.      One    of  the    conse- 


quences. Sir  Thomas  Plumer  remarks,  would 
be,  that,  if  he  had  not  spent  it,  and  were 
to  die  indebted  to  any  amount,  his  creditors 
would  be  excluded  from  it.  Ross  v.  Ross, 
1  Jac.  &  Walk.  R.  154.  The  two  objects 
being  inconsistent,  to  invest  the  wife  with 
the  absolute  property,  and  then  provide  for 
the  event  of  her  not  exercising  her  rights 
over  it,  the  latter  must  yield  to  the  former. 
Cuthbert  v.  Purrier,  Jacob's  R.  415,  4  Cond. 
Eng.  Ch.  R.  191 ;  Bourn  v.  Gibbs,  1  Tam- 
lyn's  R.  414,  5  Cond.  Eng.  Ch.  R.  457; 
Green  v.  Harvey,  1  Hare's  R.  428,  23  Eng. 
Ch.  R.  428 ;  Huskisson  v.  Bridge,  3  Eng. 
I^.  &  Eq.  180. 

The  law  has  been  thus  established  not 
only  in  England  but  also  in  Virginia.  The 
Virginia  cases  distinctly  recognize  the  rule, 
that  after  an  absolute  property  given  to 
one,  with  an  unlimited  power  to  dispose  of 
it,  expressed  or  implied,  a  disposition  by 
the  owner  of  so  much  of  the  property  as 
may  not  be  disposed  of  by  the  donee  or 
legatee,  to  another,  is  void  because  of  the 
inconsistency  and  uncertainty  as  to  what 
part  of  the  property  is  intended  to  go  over. 
Riddick  v.  Cohoon,  4  Rand.  547 ;  Madden  v. 
Madden's  ex'ors,  2  Ireigh  377,  385;  Bur- 
well's  ex'orsv.  Anderson,  adm'r,  &c., 
702  3  Id.  348,  *355.  As  before  mentioned, 
a  like  doctrine  is  established  in  Mas- 
sachusetts and  New  York.  Helmer  v. 
Shoemaker,  22  Wend.  R.  139.  The  same 
doctrine  is  sustained  by  many  elementary 
writers.  1  Roper  Lreg.  640-643 ;  2  Id.  1431-32 ; 
1  Sugd.  Powers  119;  3  Lromax  Digest  p. 
116-17,  old,  and  193  new,  edi. ;  2  Story's 
Eq.  {  1070  to  1073;  Keyes  on  Chattels,  p. 
110,  {  144  to  146,  citing  at  p.  113-14-15,  Flinn 
V.  Davis,  &c.,  18  Alab.  R.  132.  No  distinc- 
tion between  a  gift  of  real  and  personal 
property  is  recognized  in  2  Powell  on  Dev. 
460,  or  in  1  Jarm.  on  Wills  321-22,  or  in  the 
early  English  cases  before  mentioned,  or 
by  the  cases  in  Massachusetts,  New  York 
or  Virginia.  It  was  sugerested,  in  Nelson 
v.  Cooper,  4  Leigh  408,  but  held  untenable. 
Lord  Eldon  considered  there  might  be 
cases  in  which,  there  being  a  particular, 
limited  interest  and  a  sort  of  power,  liberty 
or  authority,  though  the  latter,  without  a 
particular,  partial,  limited  interest  pointed 
out,  might  have  amounted  to  an  absolute 
gift,  yet  both  occurring,  the  gift  is  to  be 
held  to  be  of  the  limited  interest,  and  the 
other  but  a  power  and  not  an  interest. 
Nannock  v.  Horton,  7  Ves.  R.  392,  398.  A 
case  of  that  class  is  Reid  v.  Shergold,  10 
Ves.  R.  370,  379,  where  there  was  an  express 
limitation  for  life,  with  a  power  to  dispose 
by  will,  but  in  no  other  way.  In  the  present 
case  what  is  given  to  the  wife  is  more  than 
power,  it  is  property.  The  opinion  of  Sir 
Wm.  Grant,  in  Bradley  v.  Westcott,  13  Yes. 
R.  444,  451,  shews  that  the  wife  could  not 
have  what  she  has  here  without  its  being 
property  distinct  from  powers.  He  says: 
**it  is  necessary  to  construe  this  (the  residue 
as  given)  to  be  either  a  mere  interest  for 
life,  or  to  be  property  in  the  widow.  There 
is  no  medium ;  for  I  cannot  say  she  shall 
have   an    interest   for  life,  with  a  power  to 
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dispose  of  the  whole  as  she  thinks  fit;  but 

the  will  of  the  husband  shall  operate  upon 

what     she     shall     leave     undisposed 

703  *of.     Upon  that  construction  it  would 
be  property,  as  it  would  be  absolutely 

uncertain  what  would  be  the  subject  of  the 
residuary  bequest." 

In  a  subsequent  case,  wherein  an  estate 
for  life  was  given  to  a  woman  with  power 
to  dispose  of  the  estate  by  deed,  writing  or 
will,  Sir  Wm.  Grant  laid  down,  that  **an 
estate  for  life,  with  an  unqualified  power  of 
appointing  the  inheritance,  comprehends 
everything. ' '  And  the  trusteee  was  directed 
to  con  vey  the  fee  according  to  the  prayer  of 
her  bill.  Barford  v.  Street,  16  Ves.  R.  135. 
And  to  the  same  effect  is  Irwin  v.  Farrar, 
19  Ves.  R.  86. 

The  counsel  referred  to  and  commented 
on  the  cases  of  Curtis  v.  Rippon,  5  Madd. 
R.  434;  Horwood  v.  West,  1  Sim.  A  Stu. 
387,  1  Cond.  Eng.  Ch.  R.  387;  Madden  v. 
Maden's  ex'ors,  2  lycigh  377;  Burwell's 
ex'ors  V.  Anderson,  3  Id.  348;  Comber  v. 
Graham,  1  Russ.  &  Myl.  450,  4  Bng.  Ch.  R. 
510 ;  Doe  dem  Herbert  v.  Thomas,  3  Adol. 
A  BU.  123,  30  Eng.  C.  L,.  R.  48 ;  Archibald 
V.  Wright,  9  Sim.  R.  161,  16  Eng.  Ch.  R. 
161 ;  Knight  v.  Houghton,  11  Clark  A  Fin. 
R.  551 ;  Williams  v.  Williams,  1  Sim.  R.  N. 
S.  358,  40  Eng.  Ch.  R.  358.  And  he  then 
proceeded : 

The  t^rms  employed  shew  here  clearly,  as 
to  the  whole  estate,  that  the  testator  in- 
tended his  wife  to  have  the  enjoyment  of  it 
during  her  life,  with  the  fullest  power  to 
dispose  of  it  beyond  her  life,  without  limi- 
tation as  to  the  mode  or  object  of  disposi- 
tion. They  give  a  dominion  and  control 
which  are  precisely  the  dominion  and  con- 
trol of  an  owner.  No  owner  could  have 
greater.  When  (says  Johnson,  Ch.,)  a  life 
estate  is  created  in  terms,  and  to  this  is 
added  a  power  of  ulterior  disposition,  un- 
con fined  as  to  mode  or  object,  no  case  has 
been  produced  suggesting  that  this  power 
is  a  naked  power,  and  requiring  to  be  exe- 
cuted in  order  to  divest  the  grantor  of  the 
fee.  Such  a  power,  united  to  such  an  in- 
terest,   is   not   a   power  requiring  to 

704  *be    actually   executed;  but   the   two 
together  are  descriptive  of  the  most 

absolute  title  known  to  the  law.  PuUiam, 
Ac.  V.  Byrd,  Ac,  2  Strobh.  E^.  R.  134, 
138. 

There  are,  no  doubt,  some  cases  in  Eng- 
land which  hold  that  where  there  is  a  gift 
for  life  with  a  testamentary  power  of  dis- 
position over  the  property,  she  has  not  the 
absolute  property,  but  only  a  power  added 
to  her  life  estate.  Borton  v.  Borton,  15 
Sim.  R.  552,  39  Eng.  Ch.  R.  552.  And  if 
the  passage  in  1  Jarm.  on  Wills  321,  referred 
to  in  3  L/omax  Dig.  117,  is  to  be  confined 
to  cases  of  that  class,  there  is  no  occasion 
to  comment  upon  it  in  the  present  case.  It 
is  very  certain  that  the  present  case  is  in 
no  wise  affected  by  the  case  which  Jarman 
refers  to  of  Cooper  v.  Williams,  decided  in 
1697,  and  reported  in  Prec.  Ch.  71.  And 
with  respect  to  Gibbs  v.  Tait,  8  Sim.  R. 
132,  it  is  sufficient  to  observe,    1,  that  ac- 


cording to  Jarman  the  point  was  not  made 
in  that  case;  and  2,  that  according  to  the 
adjudged  cases,  new  as  well  as  old,  there 
must  be  a  certainty  of  the  subject  to  make 
such  a  trust  as  can  be  enforced,  and  there 
is  not  such  certainty  in  a  case  ^' where  there 
is  a  right  in  the  donee  to  spend  the  subject 
of  the  gift."  If,  in  such  a  case,  there  is  a 
precatory  trust  to  bequeath  it  over  to  any 
other  person,  the  court  collects  from  the 
fact  of  a  power  in  the  donee  to  dispose  of 
the  subject,  that  he  is  to  be  at  liberty  to 
disregaind  the  ulterior  intentions  of  the  tes- 
tator, and  holds  that  a  trust  which  could 
not  be  enforced  shall  not  be  raised.  Such 
cases  are  considered  to  fall  completely 
within  the  same  class  as  those  where  in  the 
testator  makes  a  gift  of  so  much  as  be  left 
at  the  decease  of  the  person  to  whom  he  has 
given  the  use.  Conman  v.  Harrison,  17 
Eng.  L.  A  Eq.  290;  Green  v.  Marsden,  21 
Id.  538. 

In  this  case  the  conclusion  that  Mrs.  May 

has  the  absolute   property,   both   in  realty 

and   personalty,    is    strengthened    by   the 

2d  codicil,    and   is   sustained   b^    all 

705  *the  Virginia  decisions ;  not  only  by 
those  which  have  been  reported   and 

hereinbefore  referred  to,  but  by  two  others. 
One  of  these  was  made  in  or  about  1850,  by 
the  special  Court  of  Appeals,  in  the  case  of 
White's  ex'or  v.  White's  ex'or,  upon  the 
will  of  Moses  White,  who  left  his  son  land, 
slaves  and  other  personal  property,  with  a 
provision  that  in  case  his  son  should  die 
without  lawful  heir,  all  the  property  so  left 
to  him  should  go  to  the  children  of  the  tes- 
tator's daughter,  unless  his  said  son  '*has 
made  sale  of  it  in  his  lifetime."  The  son 
died  without  issue,  and  without  having  ever 
married,  and  without  making  sale  of  any 
of  the  property  in  his  lifetime.  Yet  the 
special  court  held  that  the  giving  the  son 
the  right  to  make  sale  of  the  property  in 
his  lifetime,  vested  in  him  the  absolute 
property.  The  other  was  the  case  of  Kee- 
see's  adm'r  v.  Sharpe,  &c.,  which  related 
also  to  the  proceeds  of  realty  as  well  as 
personalty;  and  in  which,  in  addition  to 
the  life  estate,  there  was,  in  ithe  event  that 
happened,  to  be  one-fourth  of  the  estate  at 
the  wife's  own  disposal  at  her  death,  by 
will  or  otherwise,  with  a  limitation  over  if 
she  should  fail  to  dispose  of  it ;  and  it  was 
held  that  to  defeat  the  limitation  there  was 
no  necessity  for  any  further  disposition 
than  was  made  by  her  in  that  case.  In  the 
present  case  it  will  be  seen  that  Mrs.  May, 
in  her  answer,  claims  the  right  to  hold  and 
deal  with  the  estate  as  her  own,  unless  it 
shall  be  decided  that  such  are  not  her  rights. 

James  Alfred  Jones,  for  the  appellees. 

In  construing  this  will  of  Jud^e  May,  we 
are  to  bear  in  mind  that  his  wife  was  not 
the  only  object  of  his  bounty.  He  had 
children  and  grand-children ;  and  he  owned 
a  large  estate.  It  was  natural,  therefore, 
for  him  to  embrace  within  the  scope  of  his 
dispositions  his  offspring  as  well  as 

706  his  wife.     And  this  he  did :  he  *gave 
to  his  wife  the  life  estate,  and  to  his 

children  and  grand-children  the  remainder. 
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But,  it  is  said,  there  are  powers  conferred 
upon  the  life  tenant,  which  are  destructive 
of  the  remainder.  These  are:  1.  The  im- 
plied power  to  spend;  2.  The  testamentary 
power  to  dispose  of  the  property. 

The  enquiry  is,  Was  it  intended  by  this 
testator  to  confer  such  powers?  for  the  in- 
tention is  the  life  and  soul  of  the  will;  and, 
where  it  violates  no  rule  of  law,  must  gov- 
ern with  absolute  sway.  Carr,  J.,  5  L«eigh 
222.  To  ascertain  this  intention,  the  sur- 
rounding circumstances  are  to  be  looked  to 
as  well  as  the  will  itself. 

This  testator  left  a  wife  and  issue — the 
wife  old  and  infirm.  He  left  an  estate  of 
great  amount,  and  producing  a  large  in- 
come. This  income  exceeded  his  wife's 
wants.  To  leave  her  to  digest  a  scheme  for 
the  disposition  of  this  large  estate,  would 
be  to  impose  a  burthen  upon  her  unneces- 
sarily, unless  some  change  in  the  family's 
circumstances  might  be  expected  to  require 
it;  of  which  there  is  no  intimation.  Under 
these  circumstances.  Judge  May  deliberately 
(returning  to  it  repeatedly)  digested  his 
own  scheme  of  disposition.  This  scheme, 
embracing  alike  his  wife  and  issue,  was 
perfected  in  the  minutest  detail;  and  left 
by  him  to  have  effect  as  his  will.  He  did 
not  leave  it  as  a  chart  merely,  to  guide  his 
wife  in  her  dispositions — as  words  of  request 
or  of  trust — ^but  as  his  own  complete  and 
deliberate  will,  towards*  his  children  and 
children's  children,  as  well  as  his  *' beloved 
and  excellent  wife." 

An  ignorant  testator,  inops  consilii, 
might  defeat  his  scheme  of  disposition  by 
repugnant  provisions.  But  the  testator 
was  learned  in  the  law;  knew  the  legal 
effect  of  the  words  he  used.  In  Judge  May's 
will  we  would  not  expect  to  find  such  re- 
pugnancy ;  to  find  the  detailed  and  carefully 
digested  provisions  for  his  own  descendants 
rendered  utterly  nugatory  by  grants  to  his 
wife  incompatible  with  the  estate  lim- 
707  ited  to  them.  *And  the  greater  the 
success  in  showing  that  the  powers 
claimed  to  be  granted  to  Mrs.  May  amount 
to  the  full  property,  the  stronger  is  the 
argument  resulting,  that  thiey  were  not 
granted. 

That  the  powers  granted  do  not  amount 
to  property,  even  though  they  be  considered 
to  extend  to  the  whole  estate,  and  not  to 
the  life  estate  merely,  I  refer  the  court  to 
Tomlinson  v.  Dighton,  1  Pr.  Wms.  li.  149; 
Reith  V.  Seymour,  4  Russ.  R.  263;  Jackson 
V.  Robins,  16  John.  R.  537,  538;  Caleb  v. 
Field,  9  Dana's  Ken.  R.  346;  Burwell's 
ex'ors  V.  Anderson,  3  L^eigh  348,  357.  But, 
with  the  tendency  of  the  courts  to  aid  de- 
fective executions  of  powers,  illustrated  in 
Irwin  V.  Farrar,  Barford  v.  Street,  and 
other  cases  cited  in  Burwell's  ex'ors  v.  An- 
derson, 3  Leigh  348,  357,  it  is  of  less  im- 
portance to  consider  the  question,  whether 
the  powers  given  in  this  will  be  mere 
powers,  or  amount  to  property,  since  Mrs. 
May's  answer  claiming  the  property. 

It  is  argued  here,  as  it  was  argued  in 
Madden  v.  Madden 's  ex' or,  2  Ireigh  377, 
that  the  testator  ^*  meant  to  give   to   Mrs. 


May  the  absolute  power  of  disposal  of  the 
property ;  and  that  this  converts  the  estate 
for  life  into  an  absolute  estate,  and  destroys 
the  intention  to  give  it  for  life."  But  the 
court,  in  that  case,  did  not  suffer  a  doubtful 
phrase  to  defeat  the  will  of  the  testator ; 
and  it  ought  not  to  suffer  it  here.  Effect 
should  be  given  to  the  entire  will — every 
part  of  it — as  well  that  in  which  children 
are  provided  for  as  that  which  provides  for 
the  widow.  We  should  so  construe  the  will 
'*as  to  the  devisor's  intention,  by  giving 
effect  to  all  the  words  used  by  him."  Cole- 
ridge, J.,  Doe dem Herbert  v. Thomas,  3  Ad. 
&  Ell.  R.  123,  30  Eng.  C.  L.  R.  48.  *  *No 
word  is  to  be  rejected  which  can  have  any 
construction."  2  Prest.  Est.  102  m.  No 
effort  to  explain  the  words  in  a  different 
sense  can  do  so  much  violence  to  the  clause 
as  the  total  rejection  of  the  whole  be- 
quest given  in  express  terms  over."  Mar- 
shall,   Ch.     J.,     Smith    v.     Bell,    6 

708  *Peters  IT.  S.  R.  79.    And  by  Dargan, 
Ch.  J.,  Flinn  v.  Davis,    18   Alab.    R. 

132  (cited  in  Keyes  on  Chattels,  p.  114,  { 
146),  **If  it  be  doubtful  about  the  first 
taker's  power  to  dispose,  this  doubt  should 
not  defeat  the  remainder  over. ' '  Even  the 
dissenting  judge  in  Madden  v.  Madden 's 
ex'or  admitted  (see  2  Lreigh  386),  "the 
character  of  the  estate  first  given  may,  in 
doubtful  cases,  influence  the  construction 
of  the  will,  as  to  the  extent  of  the  power 
given.    Opinion  of  Green,  J. 

We  should  not,  then,  struggle  against  the 
estate  in  remainder ;  but  should  so  read  the 
words  of  power  annexed  to  the  life  estate 
as  to  preserve  the  remainder,  if  possible, 
to  carry  out  the  intention.  "Such  a  sense, 
if  possible,  ought  to  be  put  upon  a  will  as 
is  agreeable  to  the  intention  of  the  party 
and  consistent  with  the  rules  of  law."  By 
Sir  Joseph  Jekyl,  in  Upwell  v.  Halsey,  10 
Mod.  R.  441.  For  "the  estate  being  \h^ 
testator's  to  give,  his  will  is  the  law  of  the 
subject,  unless  that  will  be  against  the  law 
of  the  land."  By  Tucker,  P.,  in  Burwell's 
ex'ors  V.  Anderson,  3  L«eigh  348,  356.  And 
unless  what  the  testator  gave  Mrs.  May 
amounts  to  the  absolute  property,  there  is 
no  law  of  the  land  to  forbid  the  gift  of  a 
remainder  to  children. 

The  express  estate  given  to  Mrs.  May  is 
for  life  only ;  and  *  *the  express  estate  for 
life  negatives  the  intention  to  give  the 
absolute  property."  Tucker,  P.,  S.  C.  p. 
357.  And  shall  the  words  of  the  will,  con- 
fining Mrs.  May  to  a  life  estate,  and  the 
words  granting  the  estate  in  remainder  to 
the  children,  both,  be  rejected?  If  words 
are  to  be  rejected,  is  it  not  better  to  reject 
the  words  giving  the  powers  than  reject  the 
words  limiting  the  estates?  Certainly,  as 
was  said  by  Chief  Justice  Marshall,  "no 
effort  to  explain  the  words  in  a  different 
sense  can  do  so  much  violence  to  the  clause 
as  the  total  rejection  of  the  whole  bequest 
given  in  express  terms"  to  the  children 
and  grandchildren.  Would  it  do  so  much 
violence    to    this     will,    to    construe 

709  *the  words  of  power  to   Mrs.    May  to 
relate  to  the  life  estate,   as   to   allow 
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them  to  overrule  the  words  limiting  both 
estates:  enlarging-  one  over  the  express 
estate  granted,  and  defeating  the  other  en- 
tirely. Such  words  of  power  were  so  limited 
in  the  construction  in  the  before  cited  cases 
of  Madden  v.  Madden's  ex'or,  and  Smith 
V.  Bell;  and  they  were  understood  to  be 
confined  to  the  first  taker's  estate;  author- 
izing the  first  taker  to  sell,  convert,  &c., 
the  estate ;  but  no  more. 

The  manner  in  which  the  clause  granting 
the  powers  is  introduced,  indicates  that  they 
are  intended  to  qualify  the  already  granted 
estate,  rather  .  than  to  confer  a  new  and 
larger  estate:  thus  **to  have  during  her 
life,  but  with  full  power  to  make  sale,"  Ac. 
And  the  grants  **  to  make  sale, "  **to  convey 
absolute  titles,"  *^to  use  the  purchase  money 
for  investment,"  neither  imply  the  fee  (for 
the  appointee  takes  under  the  original  deed, 
2  Sugd.  Powers  26-7  m),  in  the  subject  sold, 
nor  the  property  in  the  price.  They  are  but 
a  cautious  expression  of  the  mere  power  of 
conversion,  and  an  implied  negation  of 
property;  for  expressio  unius  exclusio  al- 
terius. 

It  would  not  be  expected  that  the  next 
words  would  convey  absolute  power;  pre- 
senting a  striking  contrast,  not  only  with 
the  life  estate,  but  also  with  the  cautious 
expressions  of  power,  just  used.  The  power 
''to  use  the  proceeds  for  any  purpose  she 
pleased,"  could  not  be  given  that  she  might 
herself  enjoy  them :  she  did  not  want  them ; 
the  income  exceeded  the  wants  of  this  old 
lady.  And,  if  this  power  had  been  intended 
to  enable  her  to  give  away  the  whole  estate, 
why  was  she  forced  to  convert  it  by  selling 
before  she  could  give?  To  require  a  lady 
of  her  age  to  bring  so  large  an  estate  into 
market,  would  be  an  inconvenient  restric- 
tion on  the  jus  disponendi,  if  intended  to 
be  granted,  and  might  damage  the  estate. 
It  might  not  be  judicious  to  sell  it  to  con- 
vert it  into  the  state  to  be  given  away. 
710  *Iyike  the  power  to  invest,  it  was  de- 
signed for  the  improvement  of  the 
estate;  while  U  exonerated  her  from  ac- 
countability ;  as  in  Bradley  v.  Westcott,  13 
Ves.  R.  444. 

It  is  argued  that  these  words  import  an 
absolute  power  of  disposition.  These  words 
are  ''to  use;"  and  though  for  any  purpose, 
it  is  still  to  use :  And  the  use  of  money  is 
not  the  gift  of  it.  Green,  J.,  in  Madden 
V.  Madden's  ex'or,  2  Leigh  377,  389;  Dun- 
bar's ex'ors  V.  Woodcock's  ex'or,  10  Leigh 
628;  Keesee  v.  Sharpe,  decided  by  the 
special  court  of  Appeals ;  1  Jarm.  Wills  793 
note  (1st  Amer.  edi.  by  Perkins).  It  means 
such  use  as  is  consistent  with  the  life  estate ; 
as  in  Smith  v.  BeU,  6  Peters  U.  S.  R.  68. 
On  the  other  side  the  following  cases  were 
cited  to  maintain  a  different  view,  viz: 
Elton  V.  Sheppard,  1  Bro.  Ch.  R.  532;  Hales 
V.  Margerum.  3  Ves.  R.  299;  Hixon  v.  Oli- 
ver, 13  Ves.  R.  108 ;  Robinson  v.  Dusgate,  2 
Vern  R.  181 ;  Maskelyne  v.  Maskelyne,  Amb. 
750;  R.  Tomlinson  v.  Dighton,  1  P.  Wms.  R. 
149.  But  in  these  cases  there  is  a  general  be- 
quest, with  express  power  to  dispose.  They 
decide  nothing  as  to  the  effect  of  such  words. 


in  such  a  connexion  as  in  this  will.  1  Sugd. 
Powers  125-6 ;  1  Roper  Leg.  429-30  (1  Amer. 
3  London  edi. ).  And  I  refer  to  Keyes  on 
Chattels,  s.  154,  as  to  the  case  of  Green  v. 
Harvey;  Grey  v.  Montagu;  Bradley  v. 
Westcott;  Ross  v.  Ross;  and  Cuthbert 
V.  Purrier.  For  the  effect  of  such  words,  sec 
2  Preston  Est.  74,  75  c.  m. ;  but  that  "the 
general  power  of  disposition,  without  an 
express  limitation  of  estate,  is  their  dis- 
tinguishing feature ;  and  that  express  words 
would  qualify  or  restrict  the  estate, ' '  see  Id. 
80  m,  85  m ;  Keyes  Chattels,  p.  131,  s.  167 ; 
Reith  V.  Seymour,  4  Russ.  R.  263, 

The  law  does  not   incline  to  enlarge  ex- 
press   estates    by    implication.       1    Sugd. 
Powers  124  m.     And  if  this  was  a  power  to 
dispose,  rather  than   use,    it   would  be  re- 
stricted by  the  context  to  Mrs.  May's 

711  lifetime.    Madden  *v.  Madden's  ex'or, 
supra ;  Smith  v.    Bell,  6  Peters  U.  8. 

R.  68;  Keyes  Chattels,  s.  262.  In  Smith  v. 
Bell,  the  gift  being  of  personalty,  was  ab- 
solute ;  and  the  absolute  interest  was  cut 
down  by  implication ;  and  this  construction 
prevailed.  Ch.  J.  Marshall  reviewed  the 
authorities ;  and,  as  to  Upwell  v.  Halsey,  it 
is  sustained  by  Cooper  v.  Williams,  Prec 
ch.  71;  Surman  v.  Surman,  5  Madd.  R. 
123;  Stevens  v.  Winship,  1  Pick.  R.  318; 
Lamed  v.  Bridge,  17  Id.  339.  And  see  also 
Bradley  v.  Westcqtt,  13  Ves.  R.  444. 

In  support  of  the  argument  that  the  ex- 
press grants  of  power  do  not  give  Mrs. 
May  power  over  the  estate  beyond  her  life, 
I  refer  to  1  Jarm.  Wills  321 ;  Keyes  Chattels, 
s.  75,  p.  56,  s.  78,  p.  59,  s.  147,  p.  115; 
Lomax  Dig.  117  marg.  193  top ;  Kinnard  y. 
Kinnard,  5  Watts  Pa.  R.  100,  110;  Dunbar's 
ex'ors  V.  Woodcock's  ex'ors,  10  Leigh  628. 
And  that  it  is  even  so  where  the  estate  is 
cut  down  to  a  life  estate ;  see  Constable  v. 
Bull,  15  Eng.  L.  &  Eq.  R.  424;  Duhomel  v. 
Ardovin,  2  Ves.  Sen.  R.  162;  and  whether 
the  life  estate  be  express  or  implied ;  Con- 
stable V.  Bull,  supra ;  Gibbs  v.  Tait,  8  Sim. 
R.  132;  Upwell  v.  Halsey,  1  P.  Wms.  R. 
651,  10  Mod.  R.  441;  Keyes  Chattels,  a.  74; 
Smith  v.  Bell,  6  Peters  U.  S.  R.  68,  74: 
and  equally  if  on  a  contingency  the  first 
taker  was  allowed  to  diminish  the  capital; 
as  for  support.  Cooper  v.  Williams;  Sur- 
man V.  Surman;  Stevens  v.  Winship; 
Larned  v.  Bridge,  supra ;  Upwell  v.  Halsey, 
10  Mod.  R.  441 ;  Smith  v.  Bell,  6  Peters  U. 
S.  R.  68,  83.  That  no  gift  is  void  for  un- 
certainty ;  but  that  the  uncertainty  may  be 
removed  by  an  account ;  see  Keyes  Chattels, 
s.  73-78. 

In  this  case  the  express  powers  are  fol- 
lowed by  the  clause,  "with  only  this  re- 
striction, that  whatever  remains  at  her 
death  shall,  aft^r  paying  any  debts  that 
she  may  owe,  or  any  legacies  that  she  may 
leave,  be  divided  as  follows,  viz.,"  &c. 
And  because  the  remainder  only,  after 
paying   her   debts    and   legacies,    is 

712  ^limited  over,  it  is  said  Mrs.  May  has 
the  power  to  dispose,    by  will,  of  the 

whole  est^ate. 

But  at  most  she  can  dispose  only  of  so 
much  as  would  fall  under  the  denomination 
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of  legacies.  This  testator  knew  the  differ- 
ence between  leg'acies  and  devises ;  and  if 
it  be  said  the  testator  intended  to  enable 
her  to  make  devises,  too,  the  answer  is, 
this  is  not  a  case  to  be  helped  out  by  in- 
tendment ;  that  we  should  struggle  rather 
to  save  the  remainder,  than  to  enlarge  the 
first  estate.  And  because  power  to  convert 
realty  into  personalty,  so  as  to  draw  the 
entire  estate  within  the  vortex  of  her  power, 
is  given  to  Mrs.  Ma^',  it  does  not  follow 
that  she  has  the  devising  power.  The  tes- 
tator might  confide  in  her  discretion  in 
converting  the  property ;  that  she  would  not 
injure  the  estate,  but  improve  it.  This 
does  not  imply  that  he  would  leave  his 
scheme  of  disposition  of  his  realty  to  be 
disturbed. 

The  cases  of  Comber  v.  Graham,  4  Cond. 
Kng.  Ch.  R.  510,  and  Doe  dem  Herbert  v. 
Thomas,  30  Eng.  C.  Lt.  R.  48,  cited  on  the 
other  side,  do  not  oppose  this  view.  In 
these  cases  the  first  gift  was  clear,  and  of 
the  absolute  estate ;  and  if  the  subsequent 
words  mentioned  some  of  the  incidents  of 
the  estate,  it  was  not  thereby  abridged. 
But  here  it  is  not  enough  that  the  subse- 
quent words  do  not  abridge  the  estate ;  they 
must  help  it  out;  for  the  estate  is  limited 
to  Mrs.  May  for  life  in  express  terms. 

Then,  is  this  a  grant  of  power?  In  terms 
this  clause  is  a  restrictive  clause.  Is  not 
the  grant  or  reservation,  as  to  debts  and 
legacies,  simply  and  clearly  an  exemption 
from  the  restriction  about  to  be  thrown  on 
the  life  estate  already  granted.  A  life 
estate  had  been  granted,  subject  to  pro- 
visos. The  words  of  the  grant  were,  **I 
g-ive  to  my  wife,  subject  to  the  provisions 
hereafter  declared. ' '    These  provisions  were 

about  to  be  declared,  to  wit,  that  at 
713      her*death  what  remained  of  it  should 

go  over.  But  this  restriction  is  qual- 
ified by  allowing  her  debts  to  be  paid,  and 
legacies  to  be  given  by  her,  out  of  the  life 
estate  left,  before  any  of  it  goes  over.  The 
testator  intended  to  do  no  more  than  dedi- 
cate to  her  debts  and  legacies  the  large 
revenues  of  the  life  estate,  ample  enough  to 
afford  handsome  legacies,  and  leave  a  sur- 
plus. This  construction  avoids  the  objec- 
tion of  making  of  a  restrictive  clause  an 
enlarging  clause,  whilst  it  suits  the  lan- 
guage and  arrangement  of  the  provision. 

If  it  had  been  intended  to  give  the  gen- 
eral disposing  power,  proper  words  would 
have  been  used  by  this  learned  testator ; 
and  if  so  important  a  power  had  been  in- 
tended, a  distinct  grant  of  it  would  be  ex- 
pected of  him. 

This  view  is  aided  by  the  testamentary 
X>aper  of  1840,  the  admission  of  which  to 
probate  is  contested.  The  express  grant  by 
it  to  Mrs.  May,  of  a  limited  power  to  make 
settlements,  is  fatal  to  her  claim  of  the 
absolute  estate.  And  why  should  not  that 
paper  be  admitted  to  probate?  The  counsel 
then  discussed  that  question ;  but  the  court 
refused  to  admit  the  paper  to  probate,  and 
the  argument  need  not  be  reported.  He 
then  proceeded. 


The  powers  granted  to  Mrs.  May,  then, 
are  powers  over  the  life  estate. 

So  far  attention  has  been  confined  to  the 
will,  but  the  second  codicil  does  not  conflict 
with  the  view  presented.  What  was  done 
by  it  is  no  more  than  was  done  in  Devaux 
V.  BamweH's  ex'or,  1  Dess.  R.  497;  Doe 
dem  Stevenson  v.  Glover,  50  Kng.  C.  Lr.  R. 
447,  and  Gibbs  v.  Tait,  8  Sim.  R.   132. 

In  Huskisson  v.  Bridge,  3  Kng.  L/.  &  Eq. 
R.  180-183,  Knight  Bruce,  speaking  of  all 
the  will  except  the  last  paragraph,  said, 
^^If  no  more  had  been  done,  he  would  not 
have  known  when  or  how  to  decide  it." 
And  yet  with  the  last  clause  omitted, 

714  that  will  was  stronger  by  *far,  for  the 
first  taker,  than  the  will  of  Judge  May 

for  Mrs.  May.  With  the  express  life  estate 
given  to  Mrs.  May,  the  main  case  is  unlike 
Shermer  v.  Shermer's  ex'ors,  1  Wash.  266; 
Burweirs  ex'ors  v.  Anderson,  3  L^eigh  348; 
Keesee  v.  Sharpe;  White  v.  White,  (the  last 
two  decided  in  the  special  Court  of  Appeals) ; 
Melson  v.  Cooper,  4  Leigh  406,  and  Riddick 
V.  Cohoon,  4  Rand.  547.  In  the  last  three 
the  first  estate  was  absolute ;  and  in  White 
V.  White  and  Riddick  v.  Cohoon  the  limita- 
tions over  were  bad  for  remoteness.  In 
Shermer  v.  Shermer's  ex'ora,  Burwell's 
ez'ora  v.  Anderson,  and  Keesee  v.  Sharpe, 
the  life  estates  were  either  separated  from 
the  estates  over  which  the  powers  were 
given,  or  a  new  corpus  was  created,  or  both ; 
in  which  case  it  is  as  if  the  powers  stood 
unconnected  with  the  life  estate;  as  to 
which  see  Morris  v.  Phaler,  1  Watts  Pa.  R. 
389;  Reith  v.  Seymour,  4  Russ.  R.  263,  and 
1  Sugd.  Powers  124  m. 

Mrs.  May  then  takes  the  life  estate  only, 
with  powers  over  that,  and  the  estates  lim- 
ited over  are  good. 

ALI^EN,  P.,  delivered  the  opinion  of  the 
court. 

This  day  came  the  parties,  by  their  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  holding  that  Marga- 
ret B.  May  is  not  entitled  to  a  fee  simple 
in  the  real  estate,  and  an  absolute  property 
in  the  personal  estate,  of  her  late  husband, 
John  F.  May,  deceased,  under  his  last  will 
and  testament,  as  claimed  by  her  in  her 
answer ;  but  that  she  is  entitled  to  the  same, 
except  the  part  embraced  by  the  second 
codicil,  for  life  only,  with  remainder  to  the 
children  and  g^and-children  of  the  testator. 
The  court  then  reversed  the  decree  of  the 
Circuit  court,  with  costs,  and  proceeded: 
**And  this   court,    proceeding   to  pro- 

715  nounce  *such  decree   as   the  said  Cir- 
cuit court  ought  to   have  pronounced, 

doth  declare  that,  b3*  the  last  will  and  tes- 
tament of  John  F.  May,  the  said  Margaret 
B.  May  is  entitled  to  a  fee  simple  in  the 
real  estate,  and  an  absolute  property  in 
the  personal  estate,  of  her  late  husband,  the 
said  John  F.  May,  deceased,  under  his  last 
will   and  testament,    as   claimed  by  her  in 
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her  answer ;  and  that  the  limitation  over  of 
whatever  remains  at  her  death  is  inconsist- 
ent with,  and  repug^nant  to,  sucli  fee  simple 
and  absolute  property  in  said  real  and  per- 
sonal estate,  and  fails  for  uncertainty ;  and 
doth  adjudg'e  and  decree  that  such  are  the 
rights  of  said  Margaret  B.  May  under  said 
will;  and  that  no  interest  vested  in  the 
other  parties  by  the  limitation  over  in  said 
will."  The  court  proceeded,  therefore,  to 
dismiss  the  bill  with  costs. 

SAMUEIyS,  J.,  dissented. 
Decree  reversed. 


716       *Leftwich  v.  The  Commonwealth.* 

November  Term,  1870,  Rlchmoml. 

I.  Larceny— False  Pretcnte— Pom  of  Indictment. t—Tbe 

statute  for  punistainff  persons  obtaining  money  or 
other  property  wbich  may  be  the  subject  of 
larceny,  by  any  false  pretense,  makes  the  offence 
larceny ;  Code,  ch.  102,  s.  40,  p.  706;  and  an  indictment 
for  the  offense  may  be,  either  in  the  form  of 
indictment  for  larceny  at  common  law,  or  by 
charginff  the  specific  facts  which  the  act  declares 
shall  be  deemed  larceny. 

*Por  monop'iqyhlc  note  on  Palso  Pretenaes  and 
Cheats,  sea  end  of  caae. 

tindlctniant— Larceny— What  Hay  Be  Shown.— In 

Anable  v.  Ck>mmonwealth,  24  Oratt.  666,  it  was  said: 
"The  principle  settled  in  Dowdy's  Case,  0  Oratt  727, 
followed  in  Leftwlch's  Case.  20  Oratt  716,  and 
recently  in  Price's  Case,  21  Oratt  846,  have  fixed  the 
judicial  interpretation  of  the  statute  (L  €.„  Code  i860, 
chap.  102,  140).  That  interpretation,  accepted  and 
acted  upon  by  the  profession  since  the  year  18B3, 
and  the  leirlslatnre,  with  fall  knowledge  of  this 
judicial  interpretation,  never  havlnflr  amended  the 
statute,  it  would  be  mischievous  to  the  last  degree 
now  to  change  it;  and  the  rule  $tar9  deeisU  must 
now  prevail.  It  must,  therefore,  be  now  held  as  the 
settled  law  of  this  State,  that  upon  an  indictment 
simply  charging  larceny,  the  commonwealth  may 
now  show  either  that  the  subject  of  the  larceny 
was  received  with  a  knowledge  that  it  was  stolen, 
or  that  it  was  obtained  by  a  false  token  or  false 
pretence." 

In  the  same  case,  Moncubb,  P..  agreeing  with  the 
above,  said,  page  683:  "It  happened  that  I  was  a 
member  of  the  legislature  which  framed  the  Crimi- 
nal Code,  and  also  the  legislature  which  enacted 
the  Code  of  1840.  It  also  happened  that  I  prepared 
the  opinion  of  this  court  in  each  of  the  cases  of 
Dowdy,  Leftwich,  and  Price,  before  referred  to.  It 
is  not  strange,  therefore,  that  I  should  have  a 
decided  view  of  the  question  under  consideration.*' 
See  al9o,  DuU's  Case,  25  Oratt  062.  See  Pitsnogle's 
Case,  01  Va.  811,  22  S.  E.  Rep.  861:  SUte  ▼.  Hallda,  28 
W.  Va.  603,  all  citing  the  principal  case  as  authority. 

See  monographic  note  on  "False  Pretenses."  at 
end  of  case. 

Same— Same— Bmbezzlement— For  a  collection  of 
cases  supporting  the  proi>osition  that  on  an  indict- 
ment for  larceny,  proof  of  embezzlement  is  suffi- 
cient to  sustain  the  charge,  see  foot-note  to  Fay  v. 
Com.,  28  Oratt  012. 

See  generally,  monographic  note  on  "Larceny" 
appended  to  Johnson  v.  Com.,  24  Oratt  666. 


a.  Same— Indictment— Must  Show  the  Kind  of  Cnr> 

rency.*  -In  an  indictment  under  this  statute,  for 
obtaining  money  upon  a  false  pretense,  it  Is  not 
sufficient  to  describe  it  as  "ninety  dollars  in  United 
States  currency,"  but  it  should  shew  what  kind 
of  United  States  currency  was  obtained. 

3.  Habeas  Corpo^— A  Function  of.— When  a  prisoner 
has  been  taken  to  the  penitentiary,  before  the 
judgment  against  him  is  reversed  by  the  Court  of 
Appeals,  that  court  will  bring  him  before  them 
by  habeae  eorpue,  and  discharge  him. 

4.  Escaped  Prisoner— Action  of  Court  of  Appealct- 
The  Court  of  Appeals  will  not  hear  a  case  where 
the  prisoner  has  escaped,  and  is  going  at  large: 
but  will  make  an  order  to  dismiss  the  appeal 
unless  he  returns  into  custody.  But  having  heard 
and  reversed  a  case  without  having  been  informed 
of  the  escape  of  the  prisoner,  the  court  will  not 
afterwards  set  it  aside. 

This  was  an  indictment  in  the  Coun^ 
court  of  Montg'omery  county,  against  Lewis 
Leftwich,  found  at  the  November  term, 
1868.  The  indictment  contains  three 
counts.  The  first  count  charg^es  that  Left- 
wich, designings  and  intending  felonioaslj 
to  defraud  one  Jeremiah  K.  Montague  of 
his  money,  on  the  6th  day  of  May,  1868,  in 
the  said  county,  did  designedly,  falsely  and 
feloniously,  personate  and  represent  himself 
to  the  said  Montague  to  be  one  Gabriel 
May,  and  as  such,  he,  the  said  Lewis  Left- 
wich, was   then  and  there  the  owner  of  a 

negotiable  note  executed,  &c.,  by  Wil- 
717      liam   Mahone,  *president,    to  Gabriel 

May,  or  his  order,  &c.,  for  one  hun- 
dred and  twenty-eight  dollars.  Whereas, 
the  said  note  was  the  property  of  the  said 
Gabriel  May,  &c. ,  and  was  of  the  valne  of 
ninety  dollars.  United  States  currency ;  and 
under  such  assumed  name  and  character, 
and  by  means  of  such  false  and  felonious 
pretence,  he,  the  said  Lewis  Leftwich,  did, 
&c.,  receive  for  said  note,  from  the  said 
Jeremiah  K.  Montague,  the  sum  of  ninety 
dollars  in  United  States  currency,  of  the 
value  of  ninety  dollars,  of  the  property  of 

*Same— Same— United  States  Currency  .—In  Dull  v. 
Commonwealth,  26  Oratt  974,  the  principal  case  was 
cited  as  holding,  that  in  an  indictment  for  larceny, 
a  description  of  the  subject  as  "United  States  cur- 
rency" is  not  sufficient  and  such  an  Indictment  la 
radically  defective.  The  court  then  said,  that  in 
consequence  of  the  above  decision  the  act  approved 
February  28,  1874,  was  passed  by  which  it  was 
enacted  that  "in  a  prosecution  for  the  lardeny  of 
United  States  currency,"  "it  shall  be  sufficient  If 
the  accused  be  proved  guilty  of  the  larceny  of 
national  bank  notes  or  United  States  treasury 
notes:"  and,  therefore,  an  indictment  for  an  offense 
committed  since  the  passage  of  that  act.  charging 
the  offense  as  larceny  of  the  "United  States  cur- 
rency." does  charge  an  Indictable  offense  under 
that  act. 

On  the  general  subject  "Indictments,"  see  mono- 
graphic note. 

tBscaped  Prisoner— Action  of  Court  of  Appeals.— See 
the  principal  case  cited  in  Franklin  v.  Peers.  K  Va. 
004,  29  S.  £.  Rep.  821:  Allen  v.  SUte  of  Qeorgia,  17 
Sup.  Ct  Rep.  627;  State  v.  Conners,  20  W.  Va.  Q,  9,  VL 
See  also,  Sherman's  Case,  14  Oratt  077. 
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said  Montague,  &c.,  with  intent  to  defraud 
him,  &c. 

The  second  count  sets  out  that  I^eftwich 
pretended  and  represented  that  he  was  au- 
thorized to  sell  the  note ;  and  by  means  of 
such  fraudulent  pretence,  he  did  feloniously 
and  fraudulently  receive  from  Montague,  for 
the  note,  the  sum  of  ninety  dollars  in  United 
States  currency,  &c. 

The  third  count  is  like  the  first,  with  the 
addition — and  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the  said 
I^wis  I^eftwich  then  and  there,  in  manner 
and  form  aforesaid,  the  said  ninety  dollars. 
United  States  currency,  of  the  value  of 
ninety  dollars  of  the  goods  and  chattels  and 
property  of  the  said  Jeremiah  K.  Montague 
feloniously  did  steal,  take  and  carry  away, 
against  the  peace,  &c. 

The  prisoner,  when  brought  into  court, 
moved  the  court  to  quash  the  first  and  sec- 
ond counts  in  the  indictment ;  which  motion 
the  court  overruled.  He  then  demurred  to 
the  indictment ;  and  the  court  overruled  the 
demurrer. 

The  inrisoner  then  pleaded  not  guilty ;  and 
upon  his  trial  the  jury  found  him  guilty, 
and  fixed  the  term  of  his  imprisonment  in 
the  penitentiary  at  three  years ;  and  the 
court  sentenced  him  accordingly.  On  the 
trial  the  prisoner,  by  his  counsel,  filed  four 
bills  of  exceptions  to  the  rulings  of  the 
court;  but  the  questions  arising 
718  *upon  these  exceptions  were  not  no- 
ticed in  this  court. 

The  prisoner  obtained  a  writ  of  error  to 
the  Circuit  court  of  Montgomery  county, 
where  the  judgment  of  the  County  court 
was  affirmed ;  and  he  then  brought  the  case 
to  this  court. 

Phlegar,  for  the  prisoner. 

The  'Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  was  convicted  and 
sentenced  to  three  years'  imprisonment  in 
the  penitentiary,  for  the  felony  created  by 
the  c5ode,  chapter  192,  section  49,  page  7%, 
which  declares  that  *  *If  a  free  person  obtain 
by  any  false  pretence  or  token  from  any 
person,  with  intent  to  defraud,  money  or 
other  property,  which  may  be  the  subject 
of  larceny,  he  shall  be  deemed  guilty  of  the 
larceny  thereof,"  &c.  The  indictment  con- 
tained three  counts,  in  each  of  which  the 
offence  was  set  out  specially,  and  not  in 
general  terms,  as  in  the  case  of  a  larceny 
at  common  law ;  except  that  to  the  third 
count  there  is  a  conclusion  in  these  words : 
•*And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Lewis 
Leftwich,  then  and  there,  in  manner  and 
form  aforesaid,  the  said  ninety  dollars. 
United  States  currency,  of  the  value  of 
ninety  dollars,  of  Ihe  goods,  chattels  and 
property  of  the  said  Jeremiah  K.  Montague, 
feloniously  did  steal,  take  and  carry  away, 
against    the  peace  and  dignity  of  the  Com- 


monwealth of  Virginia.**  In  each  of  the 
counts,  the  subject  charged  to  have  been 
obtained  by  false  pretences  is  described 
in  the  same  words,  as  *'the  sum  of  ninety 
dollars,  in  United  States  currency,  of  the 
value  of  ninety  dollars,  of  the  goods  and 
chattels  and  property  of  the  said  Jeremiah 
K.  Montague."    There  was  a  motion 

719  to  quash  *the  first  and  second  counts, 
which   was  overruled ;  and  there  was 

a  general  demurrer  to  the  whole  indictment, 
which  was  also  overruled.  There  was  then 
a  plea  of  not  guilty,  on  which  verdict  and 
judgment  were  rendered. 

Several  errors  are  assigned  in  this  case, 
but  only  two  of  them  need  be  noticed. 
They  are,  in  overruling  the  motion  to 
quash  the  first  and  second  counts ;.  and  in 
overruling  the  demurrer  to  the  whole  indict- 
ment. 

In  regard  to  the  motion  to  quash  the  first 
and  second  counts,  it  is  contended  that  they 
ought  to  have  been  quashed,  because  they 
are  not  in  form  as  for  larceny  at  common 
law,  and  do  not  allege  the  stealing,  taking 
and  carrying  away  of  the  subject  of  the 
larceny. 

It  would  certainly  have  been  competent 
for  the  pleader  to  have  counted  as  for  a  lar- 
ceny of  the  subject  in  the  form  of  an  indict- 
ment for  larceny  at  common  law ;  and  proof 
of  the  special  facts  set  out  in  the  act  as 
constituting  the  offence,  would  have  sus- 
tained the  charge.  Dowdy  v.  Common- 
wealth, 9  Gratt.  727,  734.  But  it  is  also 
competent  for  the  pleader,  instead  of  count- 
ing for  a  larceny  of  the  subject  in  the  form 
of  an  indictment  for  larceny  at  common 
law,  to  charge  the  specific  facts  which  the 
act  declares  shall  be  deemed  larceny.  The 
legal  conclusion  deducible  from  these  facts 
is  drawn  by  the  act  itself,  and  need  not,  of 
necessity,  be  drawn  in  the  indictment. 

The  Circuit  court,  therefore,  did  not  err 
in  overruling  the  motion  to  quash,  on  that 
ground.  The  motion  was  also  placed  upon 
another  ground,  which,  however,  need  not 
be  noticed,  in  the  view  we  have  taken  of 
this  case. 

In  regard  to  the  demurrer  to  the  indict- 
ment, it  is  contended  that  the  demurrer 
ought  to  have  been  sustained,  ''because  no 
particular  kind  of  property  is  alleged  to 
have  been  stolen;  the  words,  'United 

720  States  •currency,'   being  nomen  gen- 
eralissimum,  which  is  not  a  sufficient 

description.** 

The  statute  on  which  the  indictment  is 
founded,  declares  that  if  a  person  obtain, 
by  any  false  pretence,  from  any  person, 
with  intent  to  defraud,  money  or  other 
property,  which  may  be  the  subject  of  lar- 
ceny, he  shall  be  deemed  guilty  of  the  lar- 
ceny thereof.  We  think  that  the  * 'money 
or  other  property,*'  which  a  person  may  be 
charged  under  this  statute  with  having 
obtained  by  false  pretences,  ought  to  be 
described  in  the  indictment  with  the  same 
particularity  which  would  be  required  in  an 
indictment  for  the  larceny  thereof.  The 
indictment,  as  we  have  already  seen,  may 
either  be   for  larceny   generally,  or  for  the 
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specific  acts  which  this  statute  says  shall 
he  deemed  larceny ;  and  in  either  case  the 
same  particularity  of  description  of  the 
subject  is  necessary.  The  same  reason  for 
such  particularity  exists  in  the  one  case  as 
in  the  other. 

Then,  is  the  description  of  the  subject  in 
this  case  sufficient? 

In  all  the  counts  of  the  indictment  the 
subject  alleged  to  have  been  obtained  by 
the  false  pretences  set  out  therein,  is  de- 
scribed as  ^'thesumof  ninety  dollars  in 
United  States  currency,  of  the  value  of 
ninety  dollars  of  the  goods,  chattels  and 
property  of  the  said  Jeremiah  K.  Mon- 
tague.*' **Ninety  dollars  in  United  States 
currency,*'  is  the  subject  of  the  larceny  in 
each  of  the  counts.  Is  that  a  sufficient 
description  of  the  subject? 

We  think  not.  ** United  States  currency" 
may  be  gold,  or  silver,  or  treasury  notes,  or 
bank  notes.  Proof  that  any  of  these  sub- 
jects were  obtained  by  the  false  pretence 
alleged,  would  be  perfectly  consistent  with 
the  indictment;  which,  therefore,  is  too 
vague.  It  ought  to  show  what  kind  of  United 
States  currency  was  obtained.  An 
721  indictment  in  the  common  law  *form, 
for  a  larceny  of  **  United  States  cur- 
rency,** eo  nomine,  would  surely  not  be 
sufficient.  And  for  the  same  reason  an  in- 
dictment for  obtaining  **  United  States  cur- 
rency'* by  false  and  fraudulent  pretences, 
which  is  deemed  in  law,  larceny,  is  not  suf- 
ficient. An  indictment  for  obtaining  *  ^bank 
notes*'  by  false  pretences  would  be  good,  as 
in  an  indictment  for  stealing  *^bank  notes ;" 
because  the  statute  makes  the  stealing  of 
**any  bank  note"  larceny.  Code,  p.  789, 
ch.  192,  {  15.  But  there  is  no  law  making 
the  stealing  of  ** United  States  currency," 
eo  nomine,  larceny. 

In  The  State  v.  L#ongbottoms,  11  Humph, 
R.  39,  the  indictment  charges  a  larceny  of 
*'ten  dollars  good  and  lawful  money  of  the 
State  of  Tennessee."  This  was  held  to  be 
an  insufficient  description  of  the  thing 
stolen.  The  court  said:  * 'Where  personal 
chattels  are  the  subject  of  an  offence,  as  in 
larceny  they  must  be  described  specifically 
by  the  names  usually  appropriated  to  them, 
and  the  number  and  value  of  each  species 
or  particular  kind  of  goods  stated."  2 Hale 
182,  183;  Arch.  Cr.  PI.  49  (London  edition). 
Money  should  be  described  '*as  so  many 
pieces  of  the  current  gold  or  silver  coin  of 
the  realm.  And  the  species  of  coin  must 
be  stated  by  its  appropriate  name."  R.  & 
R.  482;  Arch.  50. 

In  the  People  v.  Ball,  14  Calif .  R.  101,  it 
was  held  that  an  indictment  for  larceny,  de- 
scribing the  subject  stolen  as  **  three  thou- 
sand dollars,  lawful  money  of  the  United 
States,"  is  insufficient.  The  particular 
denomination  or  species  of  coin  must  be  set 
forth.  Citing  Arch.  Cr.  PI.  61 ;  Whart.  Cr. 
Law  132;  and  the  case  in  11  Humph.,  be- 
fore referred  to.  See  also  2  Russ.  on 
Crimes,  edi.  of  1857,  pp.  107-113. 

We  think  the  cases  cited  are  sustained  by 
the  authorities  relied  on  for  that  purpose 
and  other  authorities ;  from  which  it  follows 


that  the  demurrer  to  the  indictment  in  this 
case   ought  to    have  been   sustained. 

722  *Without     considering     any     other 
question  arising  in  this  case,  we  are, 

therefore,  of  opinion,  that  the  judgment  of 
the  Circuit  court  affirming  that  of  the 
County  court,  and  also  the  judgment  of  the 
County  court,  is  errorteous,  and  ought  to  be 
reversed  and  annulled,  and  judgment  en- 
tered in  favor  of  the  plaintiff  in  error,  on 
the  demurrer  to  the  indictment.  But,  as  he 
is  now  confined  in  the  penitentiary  under 
the  said  judgment  of  the  County  court, 
affirmed  by  the  said  judgment  of  the  Circuit 
court,  it  is  necessary  that  he  be  brought 
before  this  court  by  habeas  corpus,  to  be 
disposed  of  as  may  be  proper;  which  is 
ordered  accordingly. 
The  judgment  was  as  follows : 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  indictment  is  radically  defective,  and 
the  demurrer  thereto  ought  to  have  been 
sustained,  instead  of  being  overruled ;  and 
that  on  that  ground  both  of  the  said  judg- 
ments of  the  Circuit  court  and  of  the  County 
court  are  erroneous.  Therefore  it  is  con- 
sidered that  the  said  judgments  be  reversed 
and  annulled.  And  this  court,  proceeding  to 
give  such  judgment  as  the  said  County  court 
ought  to  have  given,  it  is  further  considered 
by  the  court  that  the  said  demurrer  be  sus- 
tained, and  that  the  said  Lewis  I^ftwich 
go  quit  of  the  offence  charged  against  him 
by  the  said  indictment ;  which  is  ordered  to 
be  certified  to  the  said  Circuit  court. 

But  it  appearing  that  the  said  Lewis  Left- 
wich  is  now  in  confinement  in  the  peniten- 
tiary, under  the  said  judgment  of  the 
County  court,  affirmed  by  the  said  judgment 
of  the  Circuit  court,  a  writ  of  habeas  corpus 
is  awarded,  directed  to  the  superintendent 
of  the  penitentiary,  commanding  him  to 
have  the  body  of  the  said  Lewis  Leftwich 
before  this  court  to-morrow  morning  at 
eleven  o'clock,  together  with  the  day  and 
cause  of  his  capture  and  detention,  in 

723  order   that  the  court  *may  make  such 
order     concerning     him    as    may  be 

proper. 

Upon  the  return  of  the  superintendent  of 
the  penitentiary,  it  appeared  that  the  pris- 
oner had  been  hired  to  a  contractor  on  the 
Covington  and  Ohio  Railroad,  and  had  es- 
caped ;  when  the  court  made  the  following 
order : 

This  day  George  F.  Strother,  superintend- 
ent of  the  penitentiary,  appeared  in  court 
and  made  his  return  to  the  writ  of  habeas 
corpus  which  was  awarded  in  this  case  on 
yesterday,  from  which  return  it  appears  that 
the  said  Lewis  Leftwich  is  not  now  in  his 
custody,  or  in  the  penitentiary,  and  has  not 
been  since  he  has  been  superintendent 
thereof;  but  that  the  said  Lewis  Leftwich 
was  hired  out  by  a  former  superintendent 
of  the  penitentiary  to  a  contractor  on  a  rail- 
road, from  which  he  made  his  escape  on  the 
22d  of  June,  1869,  and  is  now  going  at 
large.  And  although  the  court,  if  informed 
of  these  facts  before  hearing  and  deciding 
this   case,    would  have   pursued   the  Sftxae 
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course  which  was  pursued  by  the  court  in 
Shearman  v.  The  Commonwealth,  14  Gratt. 
677,  and  in  Haze  v.  The  Commonwealth,  in 
1867  (not  reported) ;  that  is,  would  not  have 
decided  or  heard  the  case  while  the  plain- 
tiff in  error  was  going^  at  large,  but  would 
have  made  an  order  that  the  said  writ  of 
error  should  be  dismissed  on  a  certain  day, 
unless  it  should  be  made  to  appear  to  this 
court  on  or  before  that  day,  that  the  said 
plaintiff  in  error  was  in  custody  of  the 
proper  ofificer  of  the  law ;  yet,  as  the  case 
was  heard  and  decided  without  such  infor- 
mation, the  court  deems  it  proper  not  to  set 
aside  the  judgment  entered  in  this  case  on 
yesterday,  but  to  permit  the  same  to  stand 
and  remain  in  full  force,  and  to  dismiss 
the  said  writ  of  habeas  corpus ;  which  is 
ordered  accordingly. 
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CroM-Refereaces.~i\ro<#  on  "Larceny**  appended 
to  Johnson  ▼.  Com.,  24  QratL  666;  naU  on  "Forgery 
and  Counterfeitinff**  appi^nded  to  Coleman  y.  Com.. 
26  Oratt.  866;  noU  on  "Autrefois,  Acquit  and  Con- 
Tier*  appended  to  Paire  v.  Com.,  26  Oratt  948;  note 
on  "Accessories**  appended  to  Maybush  v.  Com..  29 
Oratt  867. 

I.  FALSE  PRETENSES. 

A-  DEFINI'TION  AND   DISTINCTION. 

DefloitloB.— "The  obtaining  by  any  false  pretense, 
or  taking  from  any  person  with  intent  to  defraud, 
money  or  other  property.**  State  v.  Hurst,  11  W. 
Va.  54;  W.  Va.  Code,  ch.  145, 1 28. 

CMstfacUiMi  between  Larceny  wid  Fal«e  Pretenses.— 

"The  distinction  between  cases  in  which  the  property, 
and  cases  in  which  the  mere  pottettion  of  property 
is  fraudulently  obtained  from  the  owner  by  a  per- 
son who  converts  the  same  to  his  own  use.  animo 
/urantU,  is  well  settled  and  familiar  law,  the  offence 
in  the  latter  case  beinff  larceny  but  not  in  the 
former.**  Moncubs,  J.,  in  Dull  v.  Com.,  26  Oratt 
fM6w  And  where  a  man  was  induced  to  hand  over 
bis  money  merely  as  a  kind  of  pledare  and  in  the 
expectation  of  flrettinarit  back  immediately,  and  the 
money  is  made  away  with,  this  was  held  larceny 
rather  than  false  pretenses.    Dull  v.  Com.,  86  Oratt 

B.  MADE  LARCENY  BY  STATUTE.— In  Dull  v. 
Com..  26  Oratt  965,  the  court  held  that  the  lanffua^e  of 
the  statute  was  intended  to,  and  did  make  the  offence 
of  obtaining  property  under  false  pretenses,  lar- 
ceny, and  identical  in  punishment  with  larceny. 
In  accord.  State  v.  Hurst  1 1 W.  Va.  54.  See  also.  Fay 
▼.  Com..  28  Oratt  912:  Lef twich  v.  Com..  20  Oratt 
716:  Va.  Code  1887,  1 8722;  W.  Va.  Code  1899,  ch.  145. 
f  28. 

C.  ESSENTIAL  ELEMENTS.— The  court  in  Anable 
T.  Com.,  24  Oratt  668.  ffave  the  following  analysis:  To 


constitute  the  statutory  offence  of  obtaining  money 
under  false  pretenses  four  thinsrs  must  concur:  1. 
There  must  be  an  intent  to  defraud.  2.  There  must 
be  an  actual  fraud  committed.  8.  False  pretenees 
must  be  used  for  the  purpose  of  perpetratingr  the 
fraud.  4.  The  fraud  must  be  accomplished  by 
means  of  the  false  pretenses  made  use  of  for  the 
purpose:  that  is,  they  must  be  In  some  deirree  the 
cause,  if  not  the  controllinar  and  decisive  cause, 
which  induced  the  owner  to  part  with  his  property. 

Essential  Elements  ilust  Be  Proved.— Although  the 
statute  makes  false  pretenses  equivalent  to  larceny, 
yet  one  cannot  be  found  arullty  under  a  simple 
count  charginar  him  with  larceny  any  more  than 
under  one  charffinir  specifically  the  offence  of  obtain- 
insr  money,  etc.,  by  false  pretenses,  if  there  is  want- 
insT  in  the  proof  any  of  those  elements  which 
constitute  that  offence.  Anable  v.  Com.,  24  Oratt 
568:  Fay  v.  Com.,  28  Oratt  912;  Trogdon  v.  Com.,  81 
Oratt  862. 

The  Fraudulent  Intent— To  come  within  the  stat- 
ute there  must  have  been  an  intent  to  defraud  and 
this  fraudulent  intent  must  have  existed  at  the  time 
the  false  pretenses  were  made,  by  which  the  money 
was  obtained.    Fay  v.  Com..  28  Oratt  912. 

The  Intent  a  Question  of  Fact  for  the  Jury.— Troff- 
don  V.  Com..  81  Oratt  868. 

The  False  Pretenses.— Especially,  is  the  gravamen 
of  the  offence,  that  the  pretenses  are  false  and  if 
the  prisoner  can  show  that  the  representations 
upon  which  he  obtained  the  property  from  the 
owner  are  true,  he  cann  Jt  be  convicted.  Anable  v. 
Com.,  24  Oratt  568. 

In  the  above  case  where  the  accused  was  prose- 
cuted for  selling  warrants  on  the  treasury, 
without  having  enough  money  there  to  his  credit 
to  meet  them,  the  court  of  appeals  held  that 
the  lower  court  erred  in  refusing  the  following  in- 
struction: "If  the  Jury  believe  from  the  evi- 
dence that  the  prisoner  had  sums  of  money, 
audited  and  allowed  him,  sufllcieDt  to  pay  all  exist- 
ing legal  warrants  drawn  by  him  and  passed  to  other 
parties,  which  had  been  registered  before  the  war- 
rants said  to  have  been  sold  to  Dr.  White  and  also 
to  pay  the  warrants  of  Dr.  White,  then  they  must 
acquit  him;'*  since,  if  this  supposition  is  supported 
by  proof,  it  negatives  the  essential  elements  of 
false  pretense  and  intent  to  defraud.  But  see  able 
dissenting  opinion  of  Judgb  Moncubs. 

The  Scienter.— In  an  indictment  for  false  pretenses 
the  tetenter  must  be  alleged,  but  the  form  "did 
knowingly,  designedly,  etc..  pretend*'  is  sufficient 
SUte  V.  Hurst  11  W.  Va.  54. 

In  State  v.  Halida,  28  W.  Va.  499,  although  the 
word  "designedly**  is  omitted  in  the  indictment  the 
court  held  its  omission  was  sufficiently  supplied  by 
the  use  of  the  words  "knowingly**  and  "falsely." 

False  Pretense  Must  Be  the  Controlling  Cause.— 
Other  inducements  may  have  combined  with  the 
false  pretenses  to  induce  the  owner  to  part  with  his 
property,  but  it  must  appear  that  but  for  the  false 
pretenses,  the  owner  would  not  have  parted  with  his 
property,  that  they  had  the  controlling,  prevailing 
influence.  Fay  v.  Com.,  28  Oratt  912;  Anable  v. 
Com.,  24  Oratt  563;  Trogdon  v.  Com.,  81  Oratt  862. 

D.  SUB  JECT-MATTER  OF  OFFENCE. 

The  Note  of  a  Bank  Is  Neither  "Money  nor  Goods. '*— 
In  Com.  V.  Swinney  (1st  Case).  1  Va.  Cas.  146.  5  Am. 
Dec.  512.  taken  in  connection  with  the  2nd  case,  a 
bank  was  held  to  come  within  the  scope  of  the  statute 
punishing  "the  falsely  and  deceitfully,  contriving, 
etc.,  privy  tokens  and  counterfeit  letters  in  other 
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men's  names  nnto  divers  persona,  tbeir  particular 
friends  and  acquaintances. "  But  in  the  statute  say- 
ing "money  or  aroods,"  a  note  of  the  bank  of  Va. 
was  lield  not  to  come  under  the  denomination  of 
"money  or  flroods,"  but  to  be  a  mere  promissory  note, 
and  judflrment  was  arrested.  In  the  2nd  case  the 
laoffuaffe  of  the  indictment  was  "money,  current  in 
the  CJom.  of  ,Va.,"  and  this  was  held  sufficient  and 
the  Judgment  sustained.*' 

E.  THE  INDICTTMENT  AND  CHARGE. 

Form  of  Indictment. 

Indictment  for  Larceny.— in  Anable  v.  Ck>m..  24 
Qratt  608.  the  court  said  that  it  was  the  settled  law 
of  Virginia  that  upon  an  indictment  simply  charg-- 
ing  larceny,  the  state  may  show  that  the  subject  of 
the  larceny  was  obtained  by  a  false  token  or  pre- 
tense. In  accord,  Dowdy  v.  CJom.,  9  Gratt,  787;  SUte 
V.  Halida,  28  W.  Va.  499:  Leftwich  t.  Com.,  20  Gratt 
716;  Pay  v.  Com.,  28  Gratt  912. 

Indictment  Charging  Specific  Pacts.— it  is  compe- 
tent for  the  pleader  instead  of  countinar  for  a  lar- 
ceny of  the  subject  in  the  form  of  an  indictment 
for  larceny  at  common  law,  to  charsre  the  specific 
facts  which  the  act  declares  shall  be  deemed  lar- 
ceny. The  legal  conclusion  deducible  from  these 
facts  is  drawn  by  the  act  iteelf  and  need  not  of 
necessity  be  drawn  in  the  indictment  Leftwich  v. 
Com.,  20  Gratt  716. 

The  Sum  Offence  Charged  In  Several  Counts.- Jin)OE 
MONCUBB  says  in  Dowdy  v.  Com.,  9  Gratt  727 :  "Where 
the  several  counts  of  an  indictment  are  all  for  the 
same  offence  and  are  in  themselves  good  counts,  I 
know  of  no  case  where  the  indictment  will  be 
quashed  or  the  prosecutor  compelled  to  elect  on 
which  count  he  will  proceed.  It  is  every  day 
practice  to  charge  a  felony  in  different  ways,  in 
several  counts,  for  the  purpose  of  meeting  the  evi- 
dence as  it  may  come  out  upon  the  trial."  See  also. 
State  V.  Halida,  28  W.  Va.  499;  Anthony  v.  Com.,  88 
Va.  847, 14  S,  E.  Rep.  884. 

Soffldent  Allegation  That  False  Pratense  Was  Induc- 
ing Cause.— In  State  v.  Hurst  U  W.  Va.  64,  the  allega- 
tion in  the  indictment  that  "by  means  of  which  said 
false  pretenses,  the  said  H.  did,  etc..  feloniously 
obtain,  etc.,  this  money"  is  a  sufficient  allegation 
that  the  prosecutor  was  induced  by  the  false  pre- 
tenses to  part  with  his  money. 

Sufficient  Record  of  an  Indictment.— The  record  of  an 
indictment  in  these  words:  "An  indictment  against 
C.  G.  &  D.  G.  for  obtaining  property  by  false  pre- 
tense," is  sufficient  although  the  language  used 
does  not  contain  every  element  of  the  offence 
charged.  Stote  v.  Geyer,  44  W.  Va.  649,  29  S.  E.  Rep. 
1020. 

Particularity  of  Description  of  Subject-Matter  of 
Offence.— In  Anable  v.  Com.,  24  Gratt  668,  it  was 
held,  that  where  a  check  was  described  in  the  in- 
dictment as  endorsed  by  a  certain  person  to  whose 
order  it  was  payable,  and  the  evidence  showed  that 
it  was  not  endorsed  by  said  person  when  it  was 
handed  to  him  but  was  so  endorsed  afterwards, 
this  was  not  a  fatal  variance,  the  court  saying, 
"The  law  of  larceny  does  not  require  a  minute  de- 
scription of  the  property  stolen.  The  general  rule 
is  that  it  should  be  described  with  such  a  certainty 
as  will  enable  the  Jury  to  decide  whether  the 
chattel  proved  to  have  been  stolen  is  the  very  same 
with  that  upon  which  the  indictment  is  founded, 
and  show  Judicially  to  the  court  that  It  could  have 
been  the  subject-matter  of  the  offence  charged 
and  enable  the  defendant  to  plead  his  acquittal  or 


conviction  to  a  subsequent  indictment  relating  to 
the  same  chatteL"  See  also.  State  v.  Hurst  ii  W. 
kVa.  64. 

On  the  other  hand  in  Leftwich  v.  Com.,  20  Gratt 
716.  it  was  held  that  a  demurrer  to  the  indictment 
ought  to  have  been  sustained  where  the  indictment 
only  charged  the  obtaining  of  "United  SUtes  cur- 
rency" since  that  is  a  general  term  and  not  a  suffi- 
cient description,  as  there  was  no  law  making  the 
stealing  of  U.  S.  currency,  eo  noming,  larceny,  the 
court  saying  that  the  "money  or  other  property" 
obtained  by  false  pretense  should  be  described,  in 
an  indictment  for  that  offence  with  the  same 
particularity  which  would  be  required  in  an 
indictment  for  the  larceny  thereof.  But  in  conse- 
quence of  this  case,  the  Act  of  Feb.  28,  1874,  Va. 
Code  1887,  S  8994  was  passed,  providing  that  "in 
a  prosecution  for  the  larceny  of  U.  S.  currency, 
it  shall  be  sufficient  if  the  accused  be  proved  guilty 
of  the  larceny  of  National  Bank  notes  or  U.  & 
treasury  notes;"  and  in  the  case  of  Dull  v.  Com.,  ft 
Gratt  966,  though  it  was  declared  better  to  describe 
a  statutory  offence  in  the  very  language  of  a  stat- 
ute, still  the  court  held  that  the  words  "national 
currency  of  the  tJ.  S."  were  equivalent  and  came 
within  the  statute. 

Number.- In  a  prosecution  for  obtaining  under 
false  pretenses,  notes,  circulating  as  currency,  the 
number  of  the  notes  need  not  be  stated.  State  t. 
Hurst  11  W.  Va.  64. 

Variance  at  the  Trial.- Where  the  indictment 
charges  the  larceny  of  divers  notes  of  the  U.  S. 
currency,  in  the  whole  amounting  to  8208  and  the 
evidence  does  not  show  that  the  accused  received 
notes  but  that  he  received  160  in  cash  and  the 
promise  to  pay  the  balance  in  monthly  inatallments 
of  $16  each:  this  is  a  fatal  variance  and  is  ground 
for  a  reversal  of  the  Judgment  against  accused. 
Fay  V.  Com.,  28  Gratt  912. 

Proper  Charge  to  Jury.— The  charge  to  the  Jury  in 
a  case  of  obtaining  property  under  false  pretenses 
may  be  in  precisely  the  same  form  as  in  a  case  of 
larceny,  and  if  the  evidence  in  the  course  of  a  trial 
make  out  a  case  of  false  pretenses,  the  charge  need 
not  be  changed  to  correspond.  Dull  v.  Com..  SB 
Gratt  966. 

F.  DEFENSES. 

Plea  of  "Autrefois  Acquit"  on  Pormor  Charge  of 
Forgery  Not  Good.— Where  a  person  acquitted  on  a 
charge  of  forgery,  is  afterwards  indicted  on  the 
same  facts  for  fraudulently  obtaining  goods,  etc.. 
he  cannot  plead  "autrtfoU  acQuU"  of  the  former 
charge  to  the  latter.    Com.  v.  Quann,  2  Va.  Cas.  89. 

Obtaining  Just  Debt  by  Palae  Pretenses.— A  person 
is  not  guilty  of  the  offence  of  false  pretenses,  who 
uses  false  pretenses  to  obtain  payment  of  a  debt 
Justly  due  him.    State  v.  Hurst,  11  W.  Va.  64. 

G.  EVIDENCE. 

Admissibility  of  Evidence  of  Other  Transactions  to 
Show  Intent.— Where,  as  in  prosecutions  for  obtain- 
ing goods  under  false  pretenses,  the  fraudulent  in- 
tent is  a  necessary  ingredient  of  the  offence, 
evidence  of  other  transactions  of  similar  charac- 
ter, (such  evidence  not  being  too  remote  in  time  or 
place  to  throw  light  upon  the  intent  of  the  accused 
in  the  main  transaction),  is  admissible.  But  such 
evidence  is  only  to  be  considered  by  the  Jury  as  ex- 
planatory of  such  intent  and  not  as  proof  that  the 
accused  has  committed  other  offences  not  charged 
in  the  indictment    Trogdon  v.  Com.,  81  Gratt  882. 

A  Statement  to  One  Member  of  a  Firm  a  Statomcot 
to  All.— A  statement  to  one  member  of  a  firm  Is  a 
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statement  to  the  firm  and  to  every  member  of  It 
and  mast  be  admitted,  since  it  Is  material  evidence 
to  show  the  srronnds  upon  which  the  partners  acted. 
Troffdon  v.  Com.,  81  Gratt  802. 

Record  In  Bankraptcy.-'The  record  in  bankruptcy 
Is  competent  to  show  the  fact  of  bankruptcy, 
also  to  show  the  petition  and  schedules  filed  by  ac- 
cused, the  statements  therein  contained  and  any 
other  act  done,  or  declaration  made  by  the  aceuttd 
in  the  progress  of  the  proceedings  in  bank- 
ruptcy on  the  ffround  that  they  are  the  deliberate 
declarations  of  record  of  the  accuseds  not  as  a 
Judflrment.  The  identity  of  the  petitioner  in  the 
record  of  bankruptcy  with  the  accused  may  be 
established  by  circumstantial  evidence.  Troffdon 
T.  Com.,  81  Qratt  868. 

But  the  schedules  of  third  paHisi  also  forming  part 
of  the  record  in  bankruptcy,  are  not  admissible,  be- 
inff  merely  the  admissions  in  writing*  of  those  persons 
which  the  accused  had  no  opportunity  of  contro- 
verting.   Troffdon  v.  Com.,  81  Qratt  80S. 

drcumstaiitial  Evidence.— A  letter  touching  the 
financial  condition  of  a  firm,  signed  by  the  firm 
will  be  presumed  to  be  written  by  the  accused  when 
he  is  the  only  member  of  the  firm  residing  where 
the  letter  was  written  and  he  had  the  exclusive  con- 
trol of  the  business.    Trogdon  v.  Com.,  81  Gratt  80S. 

List  of  Property  in  Another  5tate.— A  paper  purport- 
inff  to  be  a  copy  of  a  list  of  property  given  in  to  the 
assessor  of  another  state  and  certified  to  be  cor- 
rect by  the  register  of  deeds  of  his  county  is  not 
admissible  evidence.  1st,  because  it  was  without 
date;  2nd,  because  it  was  not  proved  by  the  statutes 
of  the  said  state  that  such  a  copy  was  legal  evidence: 
8d,  such  paper,  whether  copy  or  original  is  nothing 
more  than  a  tutement  by  the  party,  on  oath  it  may 
be.  to  some  North  Carolina  officer  as  to  the  amount 
and  value  of  his  property.  It  was  not  made  in  the 
presence  of  the  accused;  he  had  no  interest  or  con- 
cern in  the  matter  and  he  had  no  opportunity  of 
cross-examining  the  person  who  made  it  It  is  dif- 
ficult to  find  even  a  plausible  ground  upon  which 
such  a  paper  can  be  used  upon  a  criminal  trial. 
Trogdon  v.  Com..  81  Qratt  868. 

Evidence  Improperly  Admitted  Oround  for  Reversal. 
— It  the  accused  mav  have  been  prejudiced  by  the 
evidence  admitted  even  though  it  be  doubtful 
whether  in  fact  he  was  so  or  not,  it  is  sufficient  for 
reversing  the  J  udgment  Trogdon  v.  Com. ,  31  Qratt 
86EL 

H.  WHAT  PRESENCE  IS  NECESSARY  TO  CON- 
STITUTE ONE  A  PRINCIPAL  IN  THE  SECOND 
DEGREE.— In  Dull  v.  Com.,  25  Qratt  966,  the  court 
approved  the  refusal  by  the  lower  court  to  give 
the  following  instruction:  "That  the  jury  could 
not  find  the  accused  guilty  of  the  larceny  charged 
affainst  him  unless  they  were  satisfied  that  he  was 
present  aiding  and  abetting  therein"  without  the 
following  addition,  "But  if  the  prisoner  was  within 
easy  call,  to  aid  or  assist  them  in  their  purpose,  or 
In  escaping  or  in  getting  rid  of,  or  misleading  the 
person  from  whom  such  money  was  obtained,  that 
is  a  presence  aiding  and  abetting,  and  the  prisoner 
is  as  guilty  as  if  he  were  personally  present" 
This  addition  was  held  to  imply  the  intent  suffi- 
ciently, in  answer  to  the  argument  that  pretence  was 
not  sufficient  but  that  there  must  be  the  intent  to 
aid.    Dull  V.  Com.,  85  Qratt  966. 

The  court  also  approved'the  following  instruction : 
If  the  jury  believe  from  the  evidence  that  the 
prisoner  and  others  concerted  and  conspired  to- 
irether  to  induce,  by  false  representations,  the  wltr 


ness  Fowlkes,  or  any  other  persons  who  might  be 
induced  by  such  representations,  to  enter  the  house 
of  the  prisoner,  and  to  obtain  the  money  of  such 
persons  by  false  pretenses,  or  rented  his  house  to 
be  used  for  such  purposes  by  said  conspirators,  and 
that  in  pursuance  of  such  concert  one  of  the  pris- 
oner's confederates  induced  the  witness  to  go  into 
said  hotise,  and  by  false  pretenses  did  obtain  a 
large  sum  of  money  from  said  Fowlkes,  and  that 
the  prisoner  was  present  or  within  easy  call,  etc., 
as  in  former  instruction,  then  the  prisoner  is  as 
guilty  as  if  he  himself  had  obtained  the  money 
from  said  Fowlkes,  the  court  sayiuff,  that  though 
the  mere  fact  of  renting  a  house  to  others  to  be 
used  by  them  for  the  purposes  of  committing  a  fel- 
ony, would  not  make  the  landlord  or  lessor  a  prin- 
cipal, either  in  the  first  or  second  degree,  that  fact 
is  connected  with  a  good  many  other  facts  in  the 
instruction,  which-  clearly  make  the  accused  a 
principal  in  the  second  degree  in  the  felony 
charged  against  him.    Dull  v.  Com.,  86  Qratt  966. 

11.  CHEATS. 

Falsely  procuring  the  goods  of  others  by  means 
of  a  false  and  counterfeit  note,  purporting  to  be 
the  note  of  a  bank,  but  which  bank  never  existed, 
knowing  said  note  to  be  false  and  counterfeit  is  in- 
dictable as  a  cheat  at  common  law.  Such  an  of- 
fence does  not  come  within  the  scope  of  the  act  of 
1789,  against  those  who  "counterfeit  letters  or  privy 
tokens  to  receive  money  or  goods  in  other  men*s 
names."   Com.  v.  Speer,  8  Va.  Cas.  65. 

Scienter  Necessary.— The  "scienter"  is  a  neces- 
sary averment  In  an  indictment  for  a  cheat  at 
common  law.    Com.  v.  Speer,  8  Va.  Cas.  66. 


724      'Thompson  v.  The  Commonwealth. 

November  Term,  1870,  Richmond. 
JOTNis,  J.,  absent  sick. 

I.  Indictments— Counts— Conclusion  of. «— Every  count 
in  an  indictment  must  conclude  "against  the  peace 
and  dignity  of  the  Commonwealth;"  or  the  count 
which  omits  it  is  fatally  defective. 

a.  5eme— Proper  Endorsement— The  only  proper  en- 
dorsement on  an  indictment  is  "a  true  bill,"  or 
"not  a  true  bill,"  with  the  name  of  the  foreman; 
and  anything  else  is  not  a  part  of  the  finding  of 
the  grand  jury. 

3.  Same— Finding  of  Orand  Jury— Surplusage. t— The 
record  of  the  finding  of  the  grand  jury,  saying,  in 
commission  of  rapei  which  was  on  the  indictment 
is  mere  surplusage. 

*lndlctments— Counts— Conclusion  of.— The  proposi- 
tion, that  every  count  must  conclude  "against  the 
peace  and  dignity  of  the  commonwealth."  and  every 
count  which  omits  it  is  fatally  defective,  has  met 
with  approval  in  Early  v.  Com.,  86  Va.  924,  11  S.  E. 
Rep.  796:  SUte  v.  McClung,  85  W.  Va.  285,  18  S.  E. 
Rep.  666. 

See  also,  in  accord.  Carney's  Case,  4  Qratt.  546. 
But  see  Lemons'  Case,  4  W.  Va.  767,  which  is  cited  in 
10  Enc.  PI.  &  Pr.  448.  as  contrary  to  all  authority. 

tSame— Finding  off  the  Orand  Jury— Surplusage.— See 
the  principal  case  cited  in  State  v.  Fitzpatrick,  8  W. 
Va.  709. 

Same— Murder— Form.— In  KIbler  v.  Com.,  94  Va. 
809,  26  S.  E.  Rep.  868,  the  court  said:  "In  the  case  of 
Thompson  v.  Com.,  20  Qratt  780,  the  court  says:  It 
is  not  necessary,  in  consequence  of  the  statute 
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4.  ConfesslcMis— When  AdmsslMe  as  Bvldence— Mutt 
Be  Volantery.t— That  a  confession  of  a  prisoner 
tried  for  murder  Is  voluntary.  Is  a  condition  pre- 
cedent of  Its  admissibility;  and  the  court  must  be 
satisfied  that  the  confession  was  volunUry,  be- 
fore it  can  be  permitted  to  go  to  the  Jury;  the 

defininjT  the  different  degrees  of  murder,  and  sub- 
jecting them  to  different  punishments,  to  alter  the 
form  of  indictments  for  murder  in  any  respect,  nor 
to  charge  specially  such  facts  as  would  show  the 
offence  to  be  in  the  first  degree.' 

**If ,  therefore,  any  proposition  of  law  can  be  con- 
sidered as  settled  by  decision  and  no  longer  open  to 
debate,  this  is  one  of  them." 

See  also,  in  accord.  Miller  v.  Com..  1  Va.  Cas.  810: 
Wicks  V.  Ck)m.,  8  Va.  Gas.  887:  Livingston  v.  Com., 

14  Gratt  606. 
See  generally,  monographic  no<^ on  "Indictments." 

tConfessions— When  Admissible  as  Evidence— Must 
Be  VolunUry.— In  Smith  v.  Com.,  10  Gratt.  734,  it  was 
declared  as  the  condition  of  the  admissibility  of  a 
confession,  that  It  lie  free  and  volunUry;  and  the 
court  said,  at  p.  7»,  that  the  established  rule  is,  that 
a  confession  may  be  given  In  evidence  unless  It 
appear  that  It  was  obtained  from  the  party  by  some 
inducement  of  a  worldly  or  temporal  character  in 
the  nature  of  a  threat,  or  promise  of  benefit,  held 
out  to  him  in  respect  of  his  escape  from  the  conse- 
quences of  the  offence  or  the  mitigation  of  the 
punishment*  by  a  person  in  authority  or  with  the 
apparent  sanction  of  such  a  person.  This  rule  was 
reaffirmed  by  the  principal  case  at  p.  780,  and  fol- 
lowed by  subsequent  cases,  citing  the  principal  case, 
and  Smith  v.  Com.,  10  Gratt  784,  as  establishing  the 
rule.  See  Wolf  v.  Com.,  80  Gratt.  888:  Barly  v.  Com., 
86  Va.  928, 11 S.  E.  Rep.  796;  State  v.  Morgan,  85  W.  Va. 
267.  18  S.  E.  Rep.  886. 

Same— Same  — Same— Bxcefytloo.— In  Fredrick  v. 
State,  8  W.  Va.  6»7.  the  court  said:  "It  Is  well  settled 
as  a  general  rule,  that  the  confession  of  the  accused, 
made  under  Inducements  to  officers  In  whose  custody 
he  was  at  the  time,  or  others  having  authority  over 
him,  are  to  be  excluded  on  the  trial.  But  the  excep- 
tion to  the  rule  is  also  fully  established,  where  the 
confession  is  accompanied  with  the  surrender  and 
restoration  of  the  stolen  property." 

Same— Same— Same— Persons  In  Authority.— But  It 
should  be  noted  well  that  to  exclude  confessions,  as 
not  voluntary,  the  Inducements  must  be  held  out  by 
iOfM  one  in  authority. 

The  principal  case  was  cited  as  authority  on  this 
point  In  Early  v.  Com.,  86  Va.  928,  11  S.  E.  Rep.  796: 
State  V.  Morgan,  85  W.  Va.  267, 18  S.  E.  Rep.  887.  See 
also,  a  collection  of  cases  In  foot-note  to  Mitchell  v. 
Com..  88  GratL  845;  Vaughan  v.  Com.,  17  Gratt  676. 

Persons  In  authority,  within  the  meaning  of  the 
rule,  are  such  as  are  engaged  or  concerned  In 
the  apprehension,  prosecution,  or  examination  of 
the  accused.  Smith  v.  Com.,  10  Gratt  784:  Thomp- 
son's Case,  20  Gratt  724;  Early's  Case,  86Va.  928.  11 
S.  E.  Rep.  795. 

Therefore  one  who  Is  merely  a  private  detective, 
employed  to  "work  up  the  case"  is  not  such  a  person. 
Early  v.  Com.,  86  Va.  928,  11  S.  E.  Rep.  795;  United 
States  V.  Stone,  8  Fed.  Rep.  232. 

Same— Same— Same— Burden  off  Proof.— The  proposi- 
tion, advanced  by  the  principal  case,  that  the  burden 
of  proving  that  the  confession  Is  voluntary.  Is  upon 
the  state,  was  approved  in  Morgan's  Case,  35  W.  Va. 
265,  IS  S.  E.  Rep.  886. 


burden  of  proof  that  It  was  voluntary  is  on  the 
Commonwealth. 
5.  Same— Rule  as  to  Repeated  Confesslmia.*— Though 

a  confession  may  be  inadmissible  because  not  vol- 
untary. It  may  become  admissible  by  being:  sub- 
sequently repeated  by  the  accused  when  his  mind 
Is  perfectly  free  from  the  undue  Influence  which 
Induced  the  original  confession.  JPri$na  faeU,  the 
undue  Influence  will  be  considered  as  continuing; 
though  the  presumption  may  be  repelled  by  evi- 
dence: which,  however,  must  be  strong*  and  clear. 

At  the  quarterly  term  of  the  County  court 
of  Goochland  county,  Willis  Thompson,  a 
colored  boy,  was  indicted  for  the  murder  of 
Alice  Brown,  a  colored  girl.  The  indict- 
ment contains  two  counts.  In  the  first 
count  the  prisoner  is  charged  with  having 
made  an  assault  on  Alice  Brown,  and  felo- 
niously to  have  ravished  her,  and  that  then 
and  there,  in  the  commission  of  the  rape 
aforesaid,  murdered  her  by  choking 
725  her  and  thrusting  Mirt,  &c.,  into 
her  nose,  mouth  and  throat.  But  the 
count  omits  the  conclusion  '^against  the 
peace  and  dignity  of  the    Commonwealth.'* 

The  second  count  charges  the  murder  by 
the  same  means,  except  that  it  does  not 
charge  that  it  was  done  in  the  commission 
of  a  rape.  This  count  concludes  against 
the  peace  and  dignity  of  the  Commonwealth. 
The  endorsement  on  the  indictment  is.  An 
indictment  against  Willis  Thompson,  for 
murder  in  commission  of  rape.  True  bill. 
James  W.  Goodman,  foreman  of  the  grand 
jury. 

When  the  prisoner  was  arraigned  he 
elected  to  be  tried  in  the  Circuit  court ;  and 
when  the  cause  was  called  in  that  court,  he 
demurred  to  the  indictment  and  each  count 
thereof ;  but  the  demurrer  was  overruled : 
and  he  then  pleaded  not  guilty.  On  the 
trial  the  jury  found  a  general  verdict  of 
guilty  of  murder  in  the  first  degree,  and  the 
court  sentenced  the  prisoner  to  be  hung. 

In  the  progress  of  the  trial,  the  prisoner, 
by  his  counsel,  took  exceptions  to  the  rul- 
ings of  the  court,  on  the  admissibility  of 
his  confessions ;  and  after  the  verdict  he 
moved  in  arrest  of  judgment,  which  motion 
the  court  overruled,  and  the  prisoner  ex- 
cepted. 

From  the  first  exception,  it  appears  that 
the  attorney  for  the  Commonwealth  intro- 
duced a  witness,  by  whom  he  proposed  to 
prove  certain  confessions  of  the  prisoner. 
Whereupon,  the  prisoner,  by  his  counsel, 
objected  to  the  introduction  of  the  said  con- 
fession as  evidence  in  the  cause,  unless  it 
was  shown,  affirmatively  by  the  prosecu- 
tion, to  the  satisfaction  of  the  court,  that 
said  confession  had  been  made  freely  and 
voluntary,    and   without  any    improper  in- 

*Same— Rule  as  to  Repeated  Confessions.— As  author- 
ity for  the  proposition,  that.  In  the  absence  of  clear 
proof  to  the  contrary,  a  second  confession  will  be 
presumed  to  have  been  influenced  by  the  same 
motive  which  prompted  the  first  confession  and 
made  it  inadmissible,  the  principal  case  was  cited 
and  approved  In  Venable  v.  Com.,  24  Qratt.  640. 

See  generally,  monographic  not^  on  "Confessions** 
appended  to  Schwartz  v.  Com..  27  Gratt  1026. 
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ducements,  either  of  promises  or  threats,  or 
other  improper  means.  But  the  court  over- 
ruled the  objection,  and  decided  to  admit 
said  confessions  to  go  to  the  jury,  unless 
the  prisoner  could  show,  by  proper  testi- 
mony,    that     the     said    confessions 

726  *had  been  obtained  from  him  contrary 
to  the  rules  of  law  in  such  case  made 

and  provided ;  being*  of  opinion  that  when 
confessions  are  offered  in  evidence  the  law 
presumes  they  are  voluntary  and  free  from 
exception ;  and  that  if  the  prisoner  desires 
to  exclude  them,  the  onus  is  upon  him  to 
show  that  they  have  been  obtained  from  him 
by  improper  inducements,  and  not  upon  the 
Commonwealth  to  show  affirmatively  that 
they  Were  free  and  voluntary.  To  which 
opinion  of  the  court  the  prisoner  excepted. 
But  before  the  confession  was  admitted, 
evidence  was  introduced  which  satisfied  the 
court  that  the  first  confession  made  was 
made  under  a  fear  of  being  hanged  by  the 
mob  of  excited  negroes  who  surrounded  him ; 
and  that  confession  was  excluded. 

After  the  first  confession  was  excluded, 
the  attorney  for  the  Commonwealth  pro- 
posed to  give  in  evidence  a  confession  made 
at  a  subsequent  time ;  to  which  the  prisoner, 
by  his  counsel,  objected,  unless  the  Com- 
monwealth first  showed  clearly  that  the 
influence  exerted  on  the  mind  of  the  pris- 
oner, by  the  previous  threats  and  the  cir- 
cumstances surrounding  the  prisoner,  had 
been  removed ;  that  the  presumption  of  law 
was,  that  those  influences  continued  to 
exist  on  the  mind  of  the  prisoner,  and  in- 
duced all  subsequent  confessions. 

The  facts  as  to  this  second  confession 
having  been  proved,  the  prisoner,  by  his 
counsel,  moved  the  court  to  exclude  this 
confession,  on  the  ground  that,  to  say  the 
least,  it  was  doubtful  whether  the  influ- 
ences brought  to  bear  on  the  mind  of  the 
prisoner,  by  the  threats  made  against  him 
when  the  first  confession  was  made,  and 
the  circumstances  which  surrounded  him, 
had  been  removed ;  but  the  court  overruled 
the  objection  and  permitted  the  confession 
to  go  to  the  jury.  As  this  court  did  not 
express  any  opinion  upon  the  sufficiency  of 
the  evidence  to  authorize  the  admission  of 
the  confession,  it  is  unnecessary  to  state 
it. 

727  *The  motion  to  arrest  the  judgment 
was  on  the  grounds — 

1st.  That  it  was  uncertain  whether  the 
verdict  was  a  general  one,  applying  to  both 
counts,  or  only  on  one ;  and  if  on  one  only, 
which? 

2d.  If  the  verdict  was  on  the  first  count, 
it  should  be  arrested  because  the  demurrer 
to  that  count  should  have  been  sustained, 
for  the  want  of  the  constitutional  conclu- 
sion. 

3d.  If  the  verdict  was  on  the  second  count 
it  was  a  nullity,  because  the  endorsement 
on  the  indictment  shows  that  the  grand 
jury  only  acted  on  the  first  count. 

4th.  If  there  was  no  finding  of  the  grand 
jury  on  the  second  count,  it  should  have 
been  stricken  out  on  the  demurrer  to  it. 

5th.  That  the  evidence  required  to  convict 


the  prisoner,  on  the  first  count,  of  murder 
in  the  first  degree,  is  different  from  the  evi- 
dence which  was  required  to  convict  him  of 
that  crime  on  the  second  count.  The  proof 
of  an  attempt  to  commit  a  rape,  the 
homicide  being  proved,  would  have  been 
sufficient  on  the  first  count ;  on  the  second, 
willful  and  premeditated  killing  would 
have  been  necessary. 

Upon  the  application  of  the  prisoner,  a 
writ  of  error  was  allowed  him  to  this  court. 

Tutwiler,  for  the  prisoner,  insisted — 

1st.  It  was  error  to  overrule  the  demurrer 
to  the  first  count  in  the  indictment.  That 
count  omitted  the  constitutional  conclusion 
'  'against  the  peace  and  dignity  of  the  Com- 
monwealth. ' '  Each  count  of  an  indictment 
must  be  perfect  in  itself;  and  the  omission 
of  the  conclusion  against  the  peace  and 
dignity  of  the  Commonwealth  is  fatal. 
Carney's  case,  4  Gratt.  546. 

2d.  The  demurrer  should  have  been  sus- 
tained to  the  first  count,  because  it  charges 
both  rape  and  murder. 

3d.  The  court  below  erred  in  requir- 
728  ing  the  prisoner  *to  prove  to  the 
satisfaction  of  the  court  that  the  con- 
fession proposed  to  be  given  in  evidence 
against  him,  had  been  obtained  from  him 
by  undue  influence,  before  it  would  exclude 
them.  Confession  must  be  shewn  by  the 
Commonwealth,  affirmatively,  to  have  been 
free  and  voluntary,  before  they  can  be 
introduced.  In  the  case  of  Regina  v. 
Waverton,  2  Led.  Crim.  Cas.  157,  it  is  said, 
*4n  order  to  render  a  confession  by  a  pris- 
oner admissible,  the  prosecution  must  snew, 
affirmatively,  to  the  satisfaction  of  the 
judge,  that  it  has  not  been  made  under  the 
influence  of  any  improper  inducement ;  if  it 
appear  doubtful  on  the  evidence,  the  con- 
fession ought  to  be  rejected. 

4th.  The  prisoner  having  proved,  to  the 
satisfaction  of  the  judge,  that  the  first 
confession  had  been  obtained  by  threats, 
so  that  it  was  excluded,  the  court  erred  in 
admitting  the  same  confession  made  at  a 
subsequent  time,  without  requiring  the 
clearest  proof  that  the  influences  which 
had  induced  the  first  confession,  which  had 
been  excluded,  had  been  removed  from  the 
mind  of  the  prisoner;  the  presumption  of 
law  being  that  those  influences  continued. 
1  Archb.  Cr.  Pr.  A  PI.  417,  418;  2  Russ. 
Crimes,  Confessions;  Smith's  case,  10 
Gratt.  734. 

Sth.  The  verdict  of  the  jury  was  general. 

If  it  was  on  the  first  count,  it  was  a  nul- 
lity, because  that  count  was  defective  for 
the  reasons  before  stated ;  if  it  was  on  the 
second  count,  it  was  equally  a  nullity,  be- 
cause the  endorsement  on  the  indictment 
shews  that  on  this  count  there  was  no  find- 
ing by  the  grand  jury. 

Phleger,  for  the  Commonwealth,  in- 
sisted— 

1st.  The  two  counts  charge  exactly  the 
same  facts,  and  the  same  offence ;  and  there 
could  be  no  proof  or  punishment  under  one 
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count  which  could  not  be  under   the  other. 

The  description  as  to  the  rape  is  a  statement 

of  the  surrounding  circumstances  not 

729  essential  *to  the  charge  of  murder. 
2  Russ.  Crimes  793.  This  distin- 
guishes this  case  from  Carney's  case,  4 
Gratt.  546.  The  constitution  says  every  in- 
dictment shall  conclude  against  the  peace 
and  dignity  of  the  Commonwealth ;  but  it 
does  not  say  that  each  count  shall  so  con- 
clude; and,  in  a  case  like  this,  the  one  con- 
clusion will  apply  to  every  count  in  the 
indictment. 

2d.  The  first  count  does  not  charge  the 
offence  of  rape  as  a  distinct  offence,  but  as 
the  attendant  upon  the  crime  of  murder ; 
which  it  is  the  intention  of  the  count  to 
charge.  Tiernan's  case,  4  Gratt.  545; 
Ratcliff's  case»  5  Id.  657. 

3d.  The  finding^of  the  grand  jury  applied 
to  both  counts.  The  only  proper  endorse- 
ment upon  an  indictment  is  **a  true  bill,'* 
or  ** not  a  true  bill;"  and  any  addition  is 
surplusage.  Cohen's  case,  2  Va.  Cas.  158. 
4th.  As  to  the  confessions,  he  referred  to 
2  Russ.  Crimes  858,  Griffith's  case. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  the  opinion,  that  as  the 
constitution,  article  VI,  sec.  26,  requires 
that  indictments  shall  conclude,  ^* against 
the  peace  and  dignity  of  the  Common- 
wealth, ' '  and  as  the  first  count  of  the  in- 
dictment in  this  case  does  not  so  conclude, 
though  the  second  count  does,  the  first 
count  is  therefore  fatally  defective  in  that 
respect,  and  the  demurrer  thereto  ought  to 
have  been  sustained  instead  of  overruled ; 
according  to  the  authority  of  Carney's  case, 
4  Gratt.  546. 

The  court  is  further  of  opinion,  that  al- 
though the  grand  jury  might  lawfully 
have  found  the  first  count  of  the  indict- 
ment **a  true  bill,"  and  the  second  count 
**not  a  true  bill;"  yet,  they  did  not  in  fact 
do  so,  but  found  the  whole  indictment^  in- 
cluding both  counts,  *'a  true  bill."  The 
endorsement,  '*an  indictment  against  Wil- 
lis Thompson,  murder  in  commission  of 
rape,"    which    appears   to  have  been 

730  on  the  indictment  *when  found  by  the 
grand  jury   and   when  presented   by 

them  in  court,  was  not  a  part  of  their  find- 
ing, which  consisted  only  of  the  words, 
*'true  bill,"  endorsed  on  the  indictment  and 
signed  by  their  foreman.  And,  although 
the  same  words  of  description,  endorsed  on 
the  indictment  as  aforesaid,  are  used  in  the 
record  of  the  finding  thereof;  yet,  it  is  a 
sufficient  record  of  the  finding  of  the  whole 
indictment;  the  words,  **in  commission  of 
rape,"  included  in  that  description,  being 
mere  surplusage. 

The  court  is  further  of  opinion*  that  it  is 
not  necessary,  in  consequence  of  the  stat- 
ute defining  the  different  degrees  of  murder, 
and  subjecting  them  to  different  punish- 
ments, to  alter  the  form  of  indictments  for 
murder  in  any  respect,  nor  to  charge  spe- 
cially such  facts  as  would  shew  the  offence 
to  be  murder  in  the  first   degree.     3  Robin- 


I  son's  Practice,  old  edition,  p.  43;  Common- 
wealth V.  Miller,  1  Va.  Cas.  310;  Wicks  v. 
Commonwealth,  2  Id.  387.  Therefore,  the 
first  count  of  the  indictment  in  this  case, 
which  charges  specially  a  rape,  in  the  com- 
mission of  which  the  murder,  which  is  the 
object  of  the  prosecution,  is  charged  to 
have  been  committed,  is  wholly  unneces- 
sary, although  not  on  that  ground  demur- 
rable; and  the  second  count,  which  is  in 
the  common  form,  will  answer  every  pur- 
pose which  could  have  been  answered  by 
the  first  count  as  an  indictment  for  murder, 
even  if  the  latter  had  been  otherwise  unex- 
ceptionable. 

The  court  is  further  of  opinion,  that  in  a 
criminal  case  a  confession  of  the  accused 
is  admissible  evidence  against  him,  only 
when  it  is  voluntary;  that  is,  when  made 
wihout  being  induced  by  motives  of  hope  or 
fear  of  temporal  advantage  or  injury,  ex- 
cited by  a  person  in  authority,  or  with  the 
apparent  sanction  of  such  a  person. 
Smith's  case,  10  Gratt.  734.  Persons  in 
authority,  within  the  meaning  of  the  rule, 
being  such  as  are  engaged  or  concerned 
in  the  apprehension,  prosecution 
731  *or  examination  of  the  accused.  Id. 
742,  '3.  That  the  confession  is  vol- 
untary, being  therefore  a  condition  prece- 
dent of  its  admissibility,  and  the  duty  of 
deciding  on  its  admissibility  being  a  duty 
which  devolves  on  the  court,  it  follows, 
necessarily,  that  the  court  must  be  satisfied 
that  the  confession  was  voluntary,  before 
it  can  be  permitted  to  go  before  the  jury ; 
in  other  words,  that  the  burden  of  proof 
that  it  was  voluntary,  devolves  on  the  Com- 
monwealth. 

The  court  is  further  of  opinion,  that 
though  a  confession  may  be  inadmissible 
because  not  voluntary,  it  may  become  ad- 
missible by  being  subsequently  repeated  by 
the  accused,  when  his  mind  is  perfectly 
free  from  the  undue  influence  which  induced 
the  original  confession.  Prima  facie,  the 
undue  influence  will  be  considered  as  con- 
tinuing; though  the  presumption  may  be 
repelled  by  evidence,  which,  however,  must 
be  strong  and  clear.  The  rule  on  this  sub- 
ject has  been  well  stated  to  be,  '^that, 
although  an  original  confession  may  have 
been  obtained  by  improper  means,  yet  sub- 
sequent confessions  of  the  same  or  like 
facts  may  be  admitted,  if  the  court  believes, 
from  the  length  of  time  intervening,  or 
from  proper  warning  of  the  consequences  of 
confession,  or  from  other  circumstances, 
that  the  delusive  hopes  or  fears,  under  the 
influence  of  which  the  original  confession 
was  obtained,  were  entirely  dispelled.  In 
the  absence  of  any  such  circumstances,  the 
influence  of  the  motives  proved  to  have 
been  offered,  will  be  presumed  to  continue, 
and  to  have  produced  the  confession,  unless 
the  contrary  is  shown  by  clear  evidence, 
and  the  confession  will  therefore  be  re- 
jected." 2  Russ.  on  Crimes  838;  Greenl. 
Ev.  257 ;  and  cases  cited.  It  follows  that  the 
burden  of  showing  the  contrary  devolves 
on  the  Commonwealth,  as  the  condition 
on  which  the  confession  will  be  admissible. 
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The  court  is  further  of  opinion,  that  the 
original  confession,  which  was  of- 
732  fered  in  evidence  in  this  case,  *was 
clearly  inadmissible;  having  been 
made  under  the  influence  of  feat-,  produced 
by  the  presence  and  the  threats  of  a  large 
number  of  negroes,  some  of  whom  were 
armed,  who  attended  the  person  who  made 
the  arrest,  and  threatened  to  hang  the  ac- 
cused, and  the  Circuit  court  was  therefore 
right  in  excluding  it. 

But  the  court  declines  at  this  time  to  ex- 
press any  opinion  as  to  the  admissibility  of 
the  subsequent  confessions  which  were 
given  in  evidence;  deeming  it  sufficient  to 
state  the  principles  of  law  which  govern  the 
subject,  and  leaving  it  to  the  Circuit  court 
to  apply  them,  according  to  a  sound  discre- 
tion, in  view  of  all  the  facts,  as  they  may 
be  developed  in  the  future  trial  of  the  case. 

Therefore,  it  is  considered  that  the  said 
judgment,  for  the  reason  aforesaid,  is 
erroneous,  and  that  it  be  reversed  and  an- 
nulled; that  the' demurrer  to  the  first  count 
of  the  indictment  be  sustained;  that  the 
verdict  of  the  jury  be  set  aside ;  and  that 
the  cause  be  remanded  to  the  said  Circuit 
court,  for  a  new  trial  to  be  had  therein  on 
the  second  count  of  the  indictment;  on 
which  new  trial  the  said  court  is  to  be  gov- 
erned by  the  principles  herein  declared,  as 
far  as  they  may  be  applicable.  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court. 

Judgment  reversed. 


733      *Chahoon  v.  The  Commonwealth.* 

January  Term.  1871.  Riclixnond. 
JoTNBs,  J.,  absent,  sick. 

I.  Indictment  before  Arrest— Qucre— Is  There  a  Right 
to  Bxsnlaatloii  before  Trlal.t— G.  is  indicted  for  fel- 
ony in  the  Corporation  coart  of  R..  the  proper 
court  to  try  him  for  the  offence.  When  indicted 
he  is  not  in  custody,  and  has  not  been  arrested  or 
examined  by  a  Justice.  Quaere:  If  he  should  be 
arrested  and  sent  before  a  justice  to  be  examined, 
or  whether  he  may  be  taken  on  a  capiat,  and  tried 
upon  the  indictment,  without  an  examination  by 
a  JUAtlce. 


*Por  moooffropblc  note  oo  Juries,  jee  end  of  case, 
tlndlctments— Riflrbt  to  Examination  before  Trial.— 

In  Jackson  y.  Com.,  28  Qratt.  925  €t  aeQ.,  Moncubs.  P., 
indeliverlnff  the  opinion  of  the  court,  said  that  the 
question  whether,  nnder  the  act  of  April  27, 1867 
(entitled  "An  act  to  revise  and  amend  the  criminal 
procedure"),  a  person  indicted  for  felony  in  the 
proper  court  to  try  him— the  person,  when  indicted, 
not  belnff  in  custody,  nor  having  been  arrested  or 
examined  by  a  justice— should  be  arrested  and 
examined  before  a  justice,  or  whether  he  mi^ht  be 
taken  on  a  capias  and  tried  without  examination, 
had  been  fully  considered  in  the  principal  case  and 
since  the  court  there  was  equally  divided  in  opinion, 
the  judgment  of  the  lower  court  was  affirmed,  and 
Chahoon  was  tried  and  convicted  without  being- 
previonsly  examined  by  a  justice.  Moncubs,  P., 
then  continuing',  said  that,  as  there  had  been  two 
sessions  of  the  legislature  since  the  decision  of  the 


a.  Constitution— Effect  on  Existing  Laws  In  Conflict 
Therewlth.t-The  third  section  of  the  third  article 
of  the  constitution,  in  relation  to  the  qualification 
of  jurors,  does  not  operate pr<7i>rio  vioare,  and  with- 
out any  legislation  on  the  subject,  to  repeal  all 
existing  laws  in  conflict  therewith:  but  until  such 
legislation  is  had.  the  existing  law  continues  in 
force. 

3.  Same— Same— Case  at  Bar.-Even  if  this  provision 
of  the  constitution  did  operate  proprio  vioore^  a 
grand  jury  summoned  and  empaneled  under  the 
existing  law,  which  requires  that  they  should  be 
freeholders,  could  not  be  objected  to  on  this 
ground:  it  not  appearing  that  they  did  not  have 
the  qualifications  required  by  the  constitution. 

4.  Same— Statute— Venire  Facias  Should  Conform  to 
the  SUtute.— The  act  in  force  at  the  time  of  the 
adoption  of  the  constitution,  not  having  been  since 
altered  by  legislation,  a  venirt  facias  for  the  trial 
of  a  prisoner  for  felony,  should  be  conformed  to 
the  act:  under  the  second  and  fourth  sections  of 
the  schedule  to  the  constitution. 

5.  Forgery— Proof  of  Handwriting— Admissible  Evi- 
dence—Upon a  trial  for  forgery,  to  prove  that  the 
paper  was  forged,  a  witness  was  introduced,  who 
said  that  he  knew  H..  the  party  whose  signa- 
ture was  in  question,  and  who  was  dead,  about 
two  years:  was  his  tenant:  had  seen  him  write: 
thinks  he  knew  his  handwriting  tolerably  well: 
but  could  not  swear  to  a  particular  signature  as 
his,  without  knowing  the  fact:  thought  he  had  a 
sufficient  knowledge  or  recollection  of  his  signa- 
ture to  enable  him  to  give  an  opinion  as  to  the 
genuineness  of  his  signature,  though  he  would  not 

swear  absolutely  above  it    Says:  I  think  it  is 
734      not  his  handwriting:  but  at  *the  same  time, 
I  cannot  say  on  oath  positively  it  is  not    This 
is  admissible  evidence. 


principal  case,  and  as  neither  session  had  changed 
the  law  nor  passed  any  act  declaratory  of  the  mean- 
ing of  the  legislature  in  the  existing  law  on  the 
subject  it  must  be  presumed  that  the  legislature 
was  satisfied  with  the  decision  of  the  principal  case; 
and,  therefore,  the  court  was  of  the  opinion  that  the 
decision  in  Chahoon 's  Case  must  be  accepted  and 
regarded  as  a  settlement  of  the  question  as  to  the 
proper  construction  of  the  said  act.  Christian,  J., 
while  he  had  not  changed  his  opinion,  as  laid  down 
in  the  principal  case,  acquiesced  in  the  decision  of 
MoNCURS,  P..  above  laid  down.  Staplks,  J.,  con- 
curred in  the  decision  because  he  thought  the  pris- 
oner had  waived  his  right  to  examination  by  a 
j  ustice.  Andsbson  concurred  in  the  opinion  of  Mon- 
cuBE;  while  Bouldin,  J.,  dissented.  See  principal 
case  cited  in  Chahoon  *s  Case,  21  Grat t  82K.  The  point 
was  also  discussed  in  Butler  v.  Com.,  81  Va.  161.  The 
principal  case,  however,  is  also  cited  by  the  court  in 
Jones  V.  Com..  86  Va.  661, 10  S.  E.  Rep.  1006.  In  this  last 
case,  the  offence  was  committed  in  October  1887: 
and  the  court  said  at  p.  662:  "At  the  time  of  the  com- 
mission of  the  offence  the  law  required  that  the 
prisoner  should-  be  sent  before  the  justice  of  the 
peace  to  be  examined.  Acts  188^-6:  Chahoon  *s  Case, 
20Oratt76l:  Jackson's  Case,  28  Or att  919:  Butler  v. 
Com.,  81  Va.  161." 
See  generally,  monographic  note  on  "Indictments.** 
tConstitutlon— Effect  on  Existing  Laws  In  Conflict 
Therewith.— In  Supervisors  v.  Stout  9  W.  Va.  706,  the 
principal  case  is  cited  as  authority  for  the  proposi- 
tion that  where  legislation  is  necessary  to  give 
effect  to  a  constitutional  provision,  laws  in  existence 
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6.  Same— Evidence—Pecuniary  Condition  of  Oirflgor.S— 

On  such  a  trial  the  Commonwealth  may  prove 
that  H.  was  prompt  in  the  payment  of  his  debts, 
and  that  he  owned  a  larsre  property,  real  and  per- 
sonal, and  was  doing*  a  good  business. 

7.  Same— How  it  flay  Be  Committed.— Forgery  of  a 
paper  may  be  by  performing  the  act  in  person,  or 
by  being  present,  procuring  and  assisting  in  the 
forgery. 

8.  Uttering  Forged  Paper— How  It  May  Be  l>roved.— 
Uttering  a  forged  paper  may  be  proved  by  show- 
ing that  the  prisoner  attempted  to  employ  as 
true,  the  forged  writing,  with  a  knowledge,  at  the 
time  of  the  said  attempt,  that  the  same  was 
forged,  with  the  intent  to  defraud.  And  any  as- 
sertion or  declaration,  by  word  or  act«  that  the 
forged  writing  is  good,  with  such  knowledge  or 
intent,  is  an  uttering  or  attempt  to  employ  as 
true,  the  said  writing,  if  such  assertion 'or  decla- 
ration was  made  in  the  prosecution  of  the  purpose 
of  obtaining  the  money  mentioned  in  the  said 
writing. 

9.  Forgery- Paiiure  of  Accused  to  Produce  Evidence  in 
His  Own  Belialf— Effect.!— To  convict  of  forgery,  the 
Jury  must  be  governed  entirely  by  the  testimony 
before  them,  and  they  must  not  presume  or  as- 
sume the  guilt  of  the  accused,  by  reason  of  his 
failure  or  neglect  to  produce  evidence  in  his  own 
behalf.  But  if  the  Jury  believe  that  it  is  in  the 
power  of  the  accused  to  produce  evidence  in  elu- 
cidation of  the  subject  matter  of  the  charge 
against  him,  then  his  failure  or  neglect  to  produce 
such  evidence  may  be  considered  by  the  Jury,  in 
connection  with  the  other  facts  proved  in  the  case. 

10.  Same— In  Fraud  of  Whom.— The  forgery  charged 
was  the  note  of  H.,  an  unnaturalized  foreigner. 
The  forging  or  uttering  it  was  in  fraud  of  the 
adm*r  of  H.,  and  the  heirs  of  H.,  if  he  had  any.  or 
the  State,  if  he  had  none. 

11.  Suit  on  Forged  Note— Knowledge  of  Counsel- 
Effect.— The  bringing  a  suit  at  law,  as  counsel, 

when  a  new  constitution  is  adopted  remain  the  law 
until  legislation  is  had  to  enforce  the  provision  of 
the  constitution  which  conflicts  with  the  old  law. 
The  principal  case  is  also  cited  as  authority  on  this 
point  in  Johnson  v.  City  of  Parkersburg.  16  W.  Va.  422. 

IPorgery—Evidenoe— Pecuniary  Condition  of  the  Ac- 
cused.—In  State  V.  Henderson.  29  W.  Va.  164. 1  S.  E. 
Rep.  387,  the  court  said,  that  the  same  reason,  which, 
in  the  principal  case,  admitted  evidence  to  prove  the 
pecuniary  condition  of  him  whose  name  was  forged 
to  the  bond,  would  permit  evidence  in  the  case  at 
bar  to  show  that  the  person  in  whose  favor  the  al- 
leged receipt  was  executed,  was,  at  the  time,  in 
embarrassed  circumstances,  so  as  to  show  that  it 
would  not  be  probable  that  he  could  have  paid  so 
large  a  sum. 

See  generally,  monographic  noU  on  "Forgery  and 
Counterfeiting"  appended  to  Coleman  v.  Com.,  25 
Oratt  866. 

g  Failure  of  Accused  to  Produce  Evidence  in  His  Own 
Behalf— Effect.— In  Goodman  v.  R.  &  D.  R.  Co.,  81  Va, 
584.  the  court  said:  "Moncube.  P.,  inChahoon's  Case. 
20  Oratt  797,  says:  'The  conduct  of  a  party  in  omit- 
ting to  produce  that  evidence  in  elucidation  of  the 
subject-matter  in  dispute,  which  is  within  his  power, 
and  which  rests  peculiarly  within  his  knowledge,  fre- 
quently afFords  occasions  for  strong  presumptions 
against  him,  since  it  raises  a  strong  suspicion,  that 
such  evidence,  if  adduced,  would  operate  to  his 
prejudice.' " 


upon  the  forged  note,  and  recovering  Judgment 
thereon,  and  the  filing  a  bill  to  enforce  payment 
of  the  Judgment  out  of  the  real  estate  of  H..  and 
having  the  same  sold  and  receiving  the  proceeds 
—the  same  being  done  with  the  knowledge  that 
the  note  was  a  forgery— was  an  attempt  to  employ 
the  said  note  as  true,  witbin  the  meaning  of  the 
statute. 
I  a.  Jurisdiction  of  Hustings  Court  of  Rlchoiond.*— 
Though  the  suit  at  law  was  brought  in  the  County 
court  of  Henrico,  and  the  suit  inequity  was  in  the 
Circuit  court  of  Henrico,  yet  as  both  these  conns 
were  held  within  the  limits  of  the  city  of  Rich- 
mond, and  the  prisoner  lived  in  the  city,  the  Hn»- 
tings  court  of  the  city  had  Jurisdiction  to  try  the 
prisoner. 

On  the  4th  of  June,  1870,  being  the  May 
term  of  the  court,  in  the  court  of  Hustings 
for  the  city  of  Richmond,  an  indict- 
ment for  forgery  was  found  against 
7a5  *George  Chahoon.  The  indictment 
contained  four  counts.  The  first  count 
was  for  the  forgery  of  a  bond  purporting 
to  be  assigned  by  Solomon  Haunstein, 
promising  to  pay  to  John  W.  Thomp- 
son or  order,  on  demand,  the  stmi  of  seven 
thousand  dollars,  and  dated  the  1st  of  April, 
1861.  The  second  count  was  for  uttering 
and  attempting  to  employ  as  true  the  said 
bond,  with  intent  to  defraud.  The  third 
count  was  for  forging  an  indorsement  of 
the  name  of  Thompson  on  said  bond ;  and 
the  fourth  count  was  for  uttering  and  at- 
tempting to  employ  the  said  endorsement, 
with  intent  to  defraud. 

Chahoon  not  being  in  custody  when  the 
indictment  was  found  against  him,  a  capias 
was  issued  to  bring  him  into  court  on  the 
first  day  of  the  next  term  to  answer  the 
indictment.  Under  this  capias  he  was 
brought  into  court  at  the  same  term,  and 
gave  bail  with  condition  to  appear  at  the 
next  term  of  the  court.  He  then  appeared, 
and  on  his  motion  the  trial  was  postponed 
until  the  September  term ;  and  then  it  was 
again  continued  until  the  October  term. 

At  the  October  term  of  the  court  the  pris- 
oner was  arraigned ;  and  he  then  moved  the 
court  to  quash  the  indictment,  and  to  direct, 
by  proper  process,  that  he  be  taken  before 
a  justice  of  the  peace  in  order  that  he  might 
be  examined  for  the  ofifence  with  which  he 
stands  charged  in  the  said  indict mment ;  he 
not  having  been  arrested  or  examined  for 
said  offence  before  the  finding  of  the  indict- 
ment. This  motion  the  court  overruled; 
and  the  prisoner  excepted. 

When  the  prisoner  was  required  to  plead, 

^Jurisdiction  of  Courts.— See  the  decision  of  the 
principal  case  approved  in  Sands'  Case,  20  Gratt.  881. 

In  Supervisors  v.  Cox,  66  Va.  274,  86  S.  E.  Rep.  380. 
the  court  said :  "The  courthouse  and  other  public 
buildinsB  of  a  number  of  the  counties  of  the  State 
are  situated  in  cities  within  tbe  territorial  limits  of 
the  counties,  and  It  has  been  held  by  this  court  that 
Jurisdiction,  over  the  locality  is  in  the  court  of  the 
city,  and  not  in  the  court  of  the  county.  Fitch *s 
Case,  92  Va.  824,  24  S.  E.  Rep.  272.  and  Chahoon*s 
Case,  20  Gratt  788.  •• 

For  a  continuation  of  the  principal  case,  see  Cha- 
hoon's  Case,  21  Gratt.  822. 
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he  moved  the  court  to  quaah  the  indictment, 
because  the  g^rand  jury  that  found  the  in- 
dictment were  required  to  be  freeholders, 
because  the  officer  who  summoned  them, 
summoned  none  but  freeholders,  and  that  the 
clerk,  before  they  were  sworn,  demanded 
to  know  of  each  of  them  whether  they  were 
freeholders;    which     facts    appeared 

736  *to  the  satisfaction  of  the  court,     fiut 
the  court  overruled  the   motion ;  and 

the  prisoner  excepted.  This  is  his  second 
exception.  The  prisoner  then  tendered  a 
plea  raising"  the  same  question;  but  the 
court  rejected  it;  and  he  again  excepted. 
This  is  his  third  exception. 

The  prisoner  then  moved  the  court  to 
quash  the  venire  facias;  upon  the  ground 
that  it  restricted  the  sergeant  in  summon- 
ing^ the  venire,  to  freeholders  only.  And 
this  motion  the  court  sustained,  and 
quashed  the  venire.  And  thereupon  a  new 
venire  was  ordered,  directing  the  officer  to 
summon  twenty-four  good  and  lawful  men 
of  the  corporation,  who  are  qualified  to  vote 
and  hold  office  under  the  constitution  of 
Virginia,  and  who  reside  remote  from  the 
place  where  the  felony  was  committed, 
each  of  whom  is  twenty -one  years  of  age. 
The  officer  having  returned  the  venire  exe- 
cuted, the  prisoner  moved  the  court  to  quash 
it,  because  it  was  not  in  conformity  to  law, 
and  for  errors  apparent  on  its  face.  But 
the  court  overruled  the  motion ;  and  the 
prisoner  again  excepted.  This  is  the  fourth 
bill  of  exceptions. 

Upon  the  trial,  the  first  witness  intro- 
duced for  the  Commonwealth  was  Oscar 
Crans.  He  had  known  Solomon  Haunstein 
from  about  1852  to  the  time  of  his  death,  in 
April  or  May,  1861.  He  had  had  dealings 
with  him  during  that  period,  and  had  fre- 
quently received  orders  from  him  for  the 
purchase  of  liquors,  but  that  these  orders 
were  very  seldom  in  writing.  He  could  not 
say  how  often  he  had  seen  his  written  or- 
ders; had  never  seen  him  write;  and  from 
the  few  orders  in  writing  he  received,  and 
the  lapse  of  time,  he  could  not  give  a  de- 
cided opinion  as  to  his  handwriting ;  thinks 
he  could  remember  it,  but  would  not  like  to 
g-ive  an  opinion  about  it  after  this  lapse  of 
time.  Whereupon  it  was  proposed  by 
the  Commonwealth  to  ask  the  witness 
whether,  from  his  recollection  of  the 

737  *handwriting  of  Haunstein,  the  sig- 
nature to  the   writing   charged   to  be 

forg^ed,  which  was  then  offered  in  evidence, 
was  the  signature  of  said  Haunstein.  To 
this  question  the  prisoner  objected :  but  the 
court  overruled  the  objection ;  and  permitted 
the  question  to  be  put  to  the  witness:  and 
the  prisoner  again  excepted.  This  is  his 
fifth  exception. 

To  the  question  stated  above,  the  witness 
said :  It  is  hard  for  me  to  give  an  answer ; 
it  looks  like  it,  and  it  don't  look  like  it,  as 
far  as  my  recollection  goes.  Whereupon  the 
Commonwealth  proposed  to  the  witness  the 
following  question :  If  you  have  an  opinion, 
after  an  inspection  of  the  signature  before 
you,  whether  it  is  or  is  not  the  handwrit- 
ing of  Solomon  Haunstein,    declare  it.     To 


this  question  the  prisoner  excepted :  but  the 
court  overruled  the  objection,  and  allowed 
the  question  to  be  put  to  the  witness :  and 
the  prisoner  excepted.  This  is  his  sixth 
exception. 

The  Commonwealth  introduced  another 
witness — Emanuel  Francis — who  stated  that 
he  knew  Haunstein  intimately;  had  known 
him  twenty  or  twenty -one  years ;  was  famil- 
iar with  his  handwriting  after  he  com- 
menced business  as  keeper  of  a  restaurant  ^ 
he  did  not  believe  the  signature  to  the  pa- 
per to  be  Haunstein 's  :  and  he  described 
some  peculiarities  in  Haunstein's  genuine 
signatures.  And  then  he  was  asked  by  the 
Commonwealth,  Was  Solomon  Haunstein 
prompt  or  not  in  the  payment  of  his  debts? 
To  this  question  the  prisoner  objected ;  but 
the  court  overruled  the  objection :  and  the 
prisoner  excepted.  This  is  his  seventh 
exception. 

After  the  witness  had  answered  the  ques- 
tion stated  in  the  last  exception,  he  was 
further  asked  by  the  Commonwealth  what 
were  Haunstein 's  circumstances  about 
April,  1861,  as  to  property,  and  whether  he 
owned  real  estate  in  Richmond  or  else- 
where, and  the  witness  had  answered,  he 
had  plenty  of  money  in  his  pocket, 
738  and  ^property,  real  and  personal,  out- 
side, and  was  doing  a  good  business, 
the  prisoner  moved  the  court  to  reject  both 
the  question  and  answer  aforesaid,  and  to 
direct  the  jury  to  disregard  them;  but  the 
court  refused  to  do  so:  and  the  prisoner 
again  excepted.  This  is  his  eighth  excep- 
tion. 

The  Commonwealth  introduced  another 
witness — John  H.  Gibbon — who  said  that 
he  knew  Haunstein  about  two  years,  having 
occupied  one  of  his  houses  as  his  tenant, 
for  about  eighteen  months;  had  seen  him 
write  several  times;  thinks  he  knew  his 
handwriting  tolerably  well,  but  could  not 
swear  on  oath,  positively,  that  a  particular 
signature  was  in  his  handwriting  without 
knowing  the  fact  that  the  sig-nature  was 
his.  And  he  further  stated  that  he  thought 
he  had  a  sufficient  knowledge  or  recollec- 
tion of  his  handwriting  to  enable  him  to 
give  an  opinion  as  to  the  genuineness  of 
his  signature;  though  he  would  not  swear 
absolutely  about  it.  The  Commonwealth 
thereupon  proposed  to  ask  the  witness 
whether,  from  his  knowledge  of  Haun- 
stein's  handwriting,  the  signature  to  the 
writing  named  in  the  indictment  was  the 
signature  of  Haunstein  or  not.  To  which 
question  the  prisoner  objected ;  but  the  court 
overruled  the  objection,  and  permitted  the 
question  to  be  put :  and  the  prisoner  again 
excepted.     This  is  his   ninth  exception. 

After  the  foregoing  exception  was  signed, 
the  witness,  in  answer  to  the  question, 
said:  I  think  it  is  not  his  handwriting;  but 
at  the  same  time  I  cannot  say  on  oath  posi- 
tively it  is  not.  Which  answer  the  prisoner 
moved  the  court  to  exclude  from  the  jurj', 
and  to  instruct  them  to  disregard  the  same 
as  evidence.  But  the  court  overruled  the 
motion :  and  the  prisoner  again  excepted. 
This  is  his  tenth  exception. 


595 


20  GRATT. 


Virginia  Rbports,  Annotatbd. 


780,  740,  74^1, 742 


The   Commonwealth    introduced   another 

witness — William    Folkes — the   clerk  of  the 

County    court    of     Henrico,     who     stated 

-  that     the     prisoner     brought    to    his 

739  ^office    a  declaration,  with  its  accom- 
panying^ paper,  being  the  paper  set  out 

in  the  indictment,  and  directed  process  to 
issue  thereon ;  and  filed  the  same  in  his 
office.  The  witness  produced  the  record  of 
the  case,  which  was  the  record  of  an  action 
of  debt  in  the  County  court,  by  Wm.  Glea- 
son,  assignee  of  John  W.  Thompson,  against 
Richard  D.  Sanxay,  curator  of  the  estate  of 
Solomon  Haunstein,  dec'd,  upon  a  bond  for 
$7,0J0,  purporting  to  be  executed  by  Haun- 
stein to  Thompson,  and  endorsed  by  Thomp- 
son, dated  the  1st  day  of  April,  1861.  The 
record  shewed  that  the  office  judgment  had 
not  been  set  aside,  but  was  confirmed  at 
the  March  term  of  the  court  for  1867.  He 
was  asked  whether  there  had  been  counsel 
marked  for  the  defendant,  and  he  replied, 
yes — Mr.  J.  H.  Sands  was  marked  on  the 
record  as  counsel  for  the  defendant.  He 
was  then  asked  if  any  plea  was  pleaded  by 
him  for  defendant;  and  he  answered  no; 
that  the  judgment  went  by  default.  Where- 
upon, on  cross-examination,  it  was  asked 
by  the  prisoner  if  any  reason  had  been 
given  to  him  by  the  counsel  for  not  filing 
a  plea  in  the  case.  And  thereupon  the  at- 
torney for  the  Commonwealth  asked  witness 
if  prisoner  was  present  at  the  conversation ; 
to  which  witness  replied  he  Was  not.  And 
the  Commonwealth  then  objected  to  the 
questiotr;  and  the  court  refused  to  permit 
the  witness  to  answer  the  same;  J.  H. 
Sands,  the  counsel  so  marked  for  the  de- 
fence, being  then  present  in  court  at  the 
time  of  the  enquiry  proposed.  To  this 
opinion  of  the  court  the  prisoner  again  ex- 
cepted.    This  is  his  eleventh  exception. 

After  the  signing  of  the  last  mentioned 
bill  of  exception,  the  prisoner  asked  the 
witness  whether  Sanxay,  the  defendant  in 
said  action,  was  present  with  his  counsel 
in  the  clerk's  office,  and  what  was  said  by 
him  as  to  why  he  would  not  defend  the 
suit,  but  let  the  judgment  go  by  default: 
and    it     was     proved    that     Sanxay 

740  *was  dead.     But  the  court   refused  to 
permit   the   said   question    to  be  put; 

Sands  being  present  in  court;  and  the  pps- 
oner  not  having  been  present  at  said  con- 
versation. And  the  prisoner  again  excepted. 
This  is  his  twelfth  exception. 

After  all  the  evidence  had  been  intro- 
duced, the  prisoner  moved  the  court  to  in- 
struct the  jury  as  follows: 

1st.  That,  to  convict  the  accused  upon  the 
first  and  third  counts  in  the  indictment, 
they  must  be  satisfied,  from  the  evidence, 
that  he  actually  and  with  his  own  hand 
forged  the  writing  or  endorsement  therein 
named  respectively,  or  some  part  thereof, 
with  intent  to  defraud,  and  to  the  preju- 
dice of  another's  right. 

2d.  That,  to  convict  the  accused  upon 
the  second  and  fourth  counts  in  the  indict- 
ment, the  jury  must  be  satisfied,  from  the 
evidence,  that  the  accused  uttered  or  at- 
tempted to  employ  as  true,  the  forged  writ- 


ing, or  the  forged  endorsement*  therein  re- 
spectively mentioned,  with  a  knowledge  at 
the  time  of  the  said  uttering,  or  attempt- 
ing to  employ  as  true,  that  the  sajne  was 
forged,  and  with  the  intent  therein 
charged. 

3d.  That,  to  convict  the  accused  apon  the 
-said  last  mentioned  counts,  the  jury  most 
be  satisfied  that,  at  the  time  the  said  forged 
writing  and  said  endorsement  were  filed  by 
the  accused  in  the  clerk's  office  of  the 
County  court  of  Henrico,  he  knew  that  the 
same  were  forged. 

4th.  That  the  bringing  of  a  suit  upon  a 
forged  paper,  as  counsel,  does  not  amowit 
in  law  to  an  uttering  or  attempting-  to  em- 
ploy the  same  as  true. 

5th.  That,  to  convict  the  accused  of  the 
guilty  knowledge  imputed  to  him  in  the 
second  and  fourth  counts  in  the  indictment, 
it  must  be  proved  against  him,  as  a  sab- 
stantive  fact,  by  the  evidence  in  the  cause, 
or  by  fair  inferences  therefrom ;   and 

741  that  the  law  'does  not  presume  guilty 
knowledge  from  any  state  of  the  pnwf 

against  the  accused. 

6th.  That  to  convict  the  accused,  the  jury 
must  be  governed  entirely  by  the  testimony 
before  them  and  the  inferences  therefrom; 
and  that  they  must  not  presume  or  assume 
the  guilt  of  the  accused  by  reason  of  hit 
failure  or  neglect  to  produce  evidence  in  his 
own  behalf. 

7th.  That  to  convict  the  accused,  the  jwy 
must  be  satisfied,  beyond  any  reasonable 
doubt,  as  to  the  proof  of  every  fact  essen- 
tial to  his  conviction ;  and  where  the  evi- 
dence as  to  the  proof  of  any  such  fact  is 
preponderating,  without  being  conclusive, 
thev  must  find  for  the  accused. 

The  court  refused  to  give  these  instruc- 
tions in  the  form  in  which  they  were  asked ; 
and  in  lieu  thereof  gave  the  following-: 

1st.  That,  in  order  to  convict  the  accused 
upon  the  first  and  third  counts  in  the  in- 
dictment, they  must  be  satisfied,  from  the 
evidence,  that  he  himself  with  his  own 
hand  forged  the  said  writing  or  endorse- 
ment therein  named  respectively,  or  some 
part  thereof,  or  was  present  procuring  or 
assisting  in  the  forgery  of  said  writing  or 
endorsement,  with  intent  to  defraud,  to  the 
prejudice  of  another's  right. 

2d.  That,  to  convict  the  accused  upon  the 
second  and  fourth  counts  in  the  indictment, 
the  jury  must  be  satisfied,  from  the  evi- 
dence, that  the  accused  uttered,  or  at- 
tempted to  employ  as  true,  the  forged  writ- 
ing or  the  endorsement  therein  respectively 
mentioned,  with  the  knowledge  at  the  time 
of  said  uttering  or  attempting  to  employ  as 
true,  that  the  same  were  forged,  and  with 
the  intent  therein  charged:  but  any  asser- 
tion or  declaration,  by  word  or  act,  that  the 
forged  writing  or  endorsement  is  g-ood, 
with  such  knowledge  and  intent,  is  an  ut- 
tering and  attempting  to  employ  as  true  of 
the  said  writing  or  endorsement. 

742  *3d.  That   the   bringing   of   a    suit 
upon  a  forged  paper,  as  counsel,  does 

not  amount,  in  law,    to  an   uttering  or  at- 
tempting to  employ  the  same  as  true,  unless 
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the  accused,    at  the    time  of   bringing*  such 
suit,  knew  that  the  paper  was  a  forgery. 

4th.  That  to  convict  the  accused  under 
the  second  and  fourth  counts  of  the  indict- 
ment, the  guilty  knowledge  therein  imputed 
to  him  must  be  proved  by  the  evidence  in 
the  cause,  or  by  fair  inferences   therefrom. 

5th.  That  to  convict  the  accused  the  jury 
must  be  governed  entirely  by  the  testimony 
before  them,  and  they  must  not  presume  or 
assume  the  guilt  of  the  accused  by  reason 
of  his  failure  or  neglect  to  produce  evidence 
in  his  own  behalf;  but  that  is  a  fact  which, 
if  it  appears,  maybe  considered  by  the  jury 
in  connection  with  the  other  facts  proved 
in  the  cause. 

6th.  That  to  convict  the  accused,  the  jury 
must  be  satisfied,  beyond  any  reasonable 
doubt,  as  to  the  proof  of  every  fact  essen- 
tial to  his  conviction ;  and  where  the  evi- 
dence and  the  reasonable  inferences  there- 
from leave  any  reasonable  doubt  upon  the 
mind  of  the  jury  as  to  the  proof  of  such 
fact,  they  must  find  for  the   accused.    * 

To  the  refusal  of  the  court  to  give  the 
instructions  asked  for,  and  to  the  giving 
the  instructions  given  by  the  court,  the 
X>risoner  excepted.  This  is  his  thirteenth 
exception.  The  bill  of  exceptions  contained 
a  statement  of  all  the  evidence  introduced 
on  the  trial;  but  a  sufficient  statement  of 
it  will  be  found  in  the  opinion  of  the 
court. 

After  a  trial  extending  through  ten  days, 
the  jury,  on  the  27th  of  October,  1870,  found 
the  prisoner  not  guilty  on  the  first  and 
third  counts  in  the  indictment,  and  guilty 
on  the  second  and  fourth  counts,  and  ascer- 
tained the  term  of  his  imprisonment  in 
the  penitentiary  at  four  years.  The  pris- 
oner thereupon  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict 
743  *was  contrary  to  the  law  and  the  evi- 
dence; but  the  court  overruled  the 
motion,  and  refused  to  certify  the  facts, 
because  the  evidence  was  conflicting  and 
contradictory. 

The  prisoner  then  moved  the  court  to  set 
aside  the  verdict  of  the  jury,  on  the  ground 
that  there  was  no  evidence  of  an  intention, 
on  the  part  of  the  accused,  to  defraud  the 
United  States,  or  any  State,  or  any  county, 
corporation,  officer  or  person.  This  motion 
the  court  overruled;  and  the  prisoner  ex- 
cepted. He  then  moved  the  court  to  set 
aside  the  verdict,  on  the  further  ground 
that  there  was  no  evidence  to  shew  that  the 
writing  in  the  indictment  mentioned  was 
uttered  or  attempted  to  be  employed  as  true 
to  any  person,  but  was  filed  with  a  declara- 
tion in  a  suit  at  law  in  the  clerk's  office  of 
Henrico  county  court.  This  motion  the 
court  overruled ;  and  the  plaintiff  excepted. 
And  the  prisoner  then  moved  the  court  to 
set  aside  the  verdict,  on  the  ground  that 
the  alleged  uttering  and  attempting  to 
employ  as  true,  occurred  in  the  County 
court  of  Henrico,  and  within  the  jurisdic- 
tion of  that  court,  and  not  within  the  juris- 
diction of  the  Hustings  court  of  the  city  of 
Richmond.  But  the  court  overruled  the  mo- 
tion ;  and  the  prisoner  excepted. 


Upon  overruling  the  three  last  motions  to 
set  aside  the  ver<fict  of  the  jury,  the  court 
certified,  upon  the  record,  the  facts  proved 
bearing  upon  them  respectively;  and  these 
facts  are  substantially  as  follows : 

Solomon  Haunstein,  an  unnaturalized 
foreigner,  died  in  the  year  1861,  in  the 
city  of  Richmond,  leaving  no  heirs,  and 
seized  and  possessed  of  a  large  amount  of 
real  estate  in  the  county  of  Henrico,  and 
State  of  Virginia,  as  well  as  a  good  deal  of 
personal  property;  said  real  estate  being 
subject  to  escheat  to  the  State  of  Virginia. 
The  writing  mentioned  in  the  indictment 
was  forged ;  and  the  accused,  knowing  it  to 
be  forged,  uttered  the  same  by  claim- 

744  ing  payment  thereof  from  *the  estate 
of  Haunstein,  by  presenting  and  de- 
manding payment  of  a  claim  based  upon 
said  forged  writing,  for  the  sum  of  seven 
thousand  dollars,  from  Richard  D.  Sanxay, 
the  curator  of  said  estate.  He,  with  such 
knowledge,  brought  suit  upon  the  said  writ- 
ing, in  the  name  of  Gleason,  assignee, 
against  Sanxay,  curator  of  said  estate,  and 
obtained  judgment  thereon,  in  the  County 
court  of  Henrico.  The  accused  thereupon 
filed  a  bill  in  the  Circuit  court  of  the  county 
of  Henrico,  in  the  nan^e  of  Gleason,  as- 
signee, against  Sanxay,  as  curator  of  the 
estate  of  Haunstein,  to  enforce  satisfaction 
of  said  judgment,  by  sale  of  said  Haun- 
stein's  land,  and  obtained  a  decree  in  this 
suit,  directing  the  sale  of  said  land ;  had  it 
sold  under  said  decree,  and  received  the 
proceeds  of  the  sale. 

At  the  time  these  suits  were  brought,  the 
County  court  held,  and  still  holds,  its  ses- 
sions, and  had,  and  has,  its  clerk's  office 
and  courthouse  within  the  corporate  limits 
of  the  city  of  Richmond.  The  accused  filed 
the  bill,  and  obtained  the  decrees,  and  in- 
stituted the  proceedings,  and  filed  his  receipt 
for  $4,9%  94,  the  nett  proceeds  of  the  sale 
of  the  real  estate  in  the  aforesaid  chancery 
suit;  and  the  Circuit  court  of  Henrico 
county  then  held  its  sessions,  and  had  its 
clerk's  office,  in  the  capitol,  in  the  city  of 
Richmond.  The  accused  and  Sanxay  lived 
in  the  city  during  the  time  of  the  alleged 
uttering  and  attempting  to  employ  as  true, 
the  said  forged  writing  by  the  accused ;  and 
the  law  office  of  the  accused  was  in  the  city 
of  Richmond  during  that  time. 

After  the  aforementioned  motions  were 
made  and  overruled,  the  prisoner  moved  in 
arrest  of  judgment  upon  the  verdict,  which 
motion  the  court  overruled ;  and'  then  passed 
sentence  upon  him.  And  the  prisoner 
thereupon  applied  for  and  obtained  a  writ 
of  error  to  this  court. 

745  *  Wells  and  Crump,  for  the  prisoner. 
The   Attorney  General   and  George 

Wise,  for  the  Commonwealth. 

Upon  the  first  point  the  judges  were  di- 
vided, and  delivered  opinions  upon  it.  On 
the  other  points  they  concurred  in  opinion, 
and  on  these  points  Moncure,  P.,  delivered 
the  judgment  of  the  court. 

MONCURE,  P.  The  first  error  assigned 
in  this  case  is,  the  refusal  of  the  court  to 
remand  the  accused  for  examination  before 
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compel  him  to  answer  the  indictment,  there 
IB  no  occasion  for  any  examination  by  a 
justice.  And  now  let  us  see  which  of  these 
two  conflicting  constructions  of  the  act — 
that  of  the  counsel  of  the  accused,  or  that 
which  I   maintain— is   more  conform- 

750  able  'to  the  terms  of  the  15th  and  16th 
sections,    and  of  the  other  parts  of 

the  act. 

The  15th  section  was  intended  to  apply, 
and  expressly  does  apply,  only  to  a  case  of 
felony.  "Upon  a  presentment,  indictment 
or  information  of  a  felony,"  is  the  lan- 
g-uag-e  in  which  it  commences.  And  it  thus 
proceeds;  "For  which  the  party  charged 
has  not  been  arrested,  the  presiding  judge 
or  justice  shall  issue  a  warrant."  From 
which  it  is  argued  that  whenever  the  party 
charged,  whether  it  be  in  a  conrt  of  com- 
petent jurisdiction  to  try  him,  or  any  other 
conrt,  has  not  been  arrested,  a  bench  war- 
rant, and  not  a  capais,  must  of  necessity 
be  issued  against  him.  By  reference  to  1 
Rev.  Co.  1819,  p.  60S,  ch.  169,  f  20,  we  see 
the  source  from  which  {  15  of  the  present 
law  was  derived;  and  we  plainly  see  the 
original  meaning  and  object  of  the  provi- 
sion. It  there  commences  thus:  "mien  a 
presentment  shall  be  made  by  a  grand  jury 
of  this  Commonwealth  in  any  of  the  Supe- 
rior courts  thereof  having  criminal  juris- 
diction, of  a  felony  committed  by  any  per- 
son, and  the  person  so  presented  would  be 
entitled  to  a  trial  before  an  examining 
court  of  hie  or  her  county,  it  shall  be  the 
duty  of  the  judge  who  presides,  when  such 
presentment  is  made,  to  issue  his  warrant," 
Ac.  All  persons  charged  with  felony  were 
then  entitled  to  the  benefit  of  an  examin- 
ing court.  So  that  the  provision  applied  to 
cases  only  in  which  the  party  presented  had 
not  had  such  benefit,  and  one  of  the  objects, 
if  not  the  main  object  of  the  provision, 
plainly  was  to  secure  to  him  that  benefit. 
In  the  act  of  1847^,  Acts  of  Assembly,  pp. 
93-164,  called  the  "Criminal  Code,"  this 
provision  is  revised,  amended  and  embod- 
ied, and  constitutes  section  16  of  chapter  20 
of  that  Code.  That  section  made  some 
formal,  but  no  very  material  change  of  the 
former  law.  Instead  of  saying,  as  (  20  of 
the  act  of  1819  did,  "and  the  person  so  pre- 
sented  would  be  entitled  to  a  trial  he- 

751  fore    an  examining   court,"  *it    said. 


Now,  this  was  a  merely  verbal,  and  not  a 
material  change  of  the  act  of  1819.  A  party 
who  had  been  examined  had,  of  necessity, 
already  been  arrested ;  whereas,  a  party  who 
had  not  been  examined,  had  not,  at  least  as 
a  general  thing,  already  been  arrested. 
And  the  Legislature  of  1847-8,  in  saying, 
"shall  not  have  been  already  arrested," 
intended  in  effect  to  say,  '  'would  be  enti- 
tled to  a  trial  before  an  examining  court." 
Perhaps  the  meaning  would  have  been 
plainer  if  the  language  of  the  old  law  had 
remained  unchanged;  but  I  am  confident 
that  no  change  of  meaning  was  intended  by 
the  change  made  in  the  language.  An- 
other, and  perhaps  the  only  other  change 
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made  by  J  16,  chapter  20  of  the  **Criminal 
Code,*'  may  be  considered  of  more  impor- 
tance. It  required  the  party,  when  arrested, 
to  be"  carried  before  some  justice  of  the 
peace  of  the  county  or  corporation  in  which 
the  offence  might  be  charged  to  have  been 
committed,  in  order  that  the  case  might  be 
proceeded  within  the  same  manner  as  if  the 
arrest  had  been  by  virtue  of  a  warrant  orig- 
inally issued  by  him  f  whereas  {  20  of  the 
act  of  1819  required  the  party,  when  ar- 
rested, to  be  committed  to  the  jail  of  the 
county  where  the  offence  might  be  charged 
to  have  been  committed;  whereupon  the 
jailor  was  required  to  notify  some  justice  of 
the  peace  of  the  county,  thereof,  who  was 
required  to  issue  his  warrant  for  summon- 
ing a  court  of  examination,  as  in  other 
cases.  Now  this  change  is  not  so  material 
as  would  seem  to  be  supposed,  if  in  fact  it 
be  of  any  materiality.  It  seems  to  be  sup- 
posed that  it  tends  to  show  that  the  I/egis- 
lature  of  1847-8  thereby  recognized  that  a 
party  charged  with  a  felony  was  entitled, 
in  all  c^ses  and  notwithstanding  he  may 
have  been  presented  therefor  by  a  grand 
jury,  not  only  to  the  benefit  of  an  ex- 
752  amining  court,  but  also  to  the  *bene- 
fit  of  a  preliminary  examination  by  a 
justice  of  the  peace.  In  other  words,  that 
this  latter  examination  was  an  independent 
right  of  the  accused,  and  not  a  mere  inci- 
dent of  the  examining  court.  Such,  I 
think,  was  plainly  not  the  fact.  The  I^eg- 
islature  of  1819  considered  the  presentment 
of  the  grand  jury  as  a  sufficient  foundation 
for  calling  a  court  of  examination,  and 
therefore  directed  the  accused  to  be  com- 
mitted to  jail,  and  the  jailor  to  notify  a 
justice  of  the  fact,  and  the  justice  to  issue 
his  warrant  to  summon  a  court.  The  Leg- 
islature of  1847-8  no  doubt  agreed  with  that 
of  1819  in  so  considering ;  but  it  occurred 
to  them  that  it  would  be  one  link  less  in 
the  chain  of  proceeding  to  carry  the  accused 
directly  before  a  justice,  instead  of  commit- 
ting him  to  jail,  and  that  the  accused  might 
avoid  being  committed  to  jail  by  satisfying 
the  justice  of  his  innocence  of  the  offence 
charged,  or  at  least  by  giving  bail,  if  the 
offence  was  a  bailable  one;  and  therefore 
the  change  was  made. 

The  16th  section  of  chapter  20  of  the  act 
of  1847-8,  was  copied,  almost  literally,  into 
the  Code  of  1849,  at  least  only  verbal 
changes  were  made  therein ;  and  the  same 
provision  remained  unchanged,  until  the 
passage  of  the  act  of  1866-7.  In  the  Codes 
of  1849  and  1860,  it  formed  the  ISth  section 
of  ch.  207.  And  in  the  act  of  1866-7,  the 
same  provision,  as  then  amended,  forms 
the  same  section  of  the  same  chapter. 

Why,  then,  it  may  be  asked,  was  the  pro- 
vision retained  at  all  in  that  act,  since  the 
examining  courts,  which  had  chiefly,  if  not 
entirely,  been  the  cause  of  its  adoption  orig- 
inally, were  thereby  themselves  abolished? 
And  why  were  the  words  ^  indictment  or 
information"  inserted  in  the  section  as  it 
is  embodied  in  that  act? 

Although  the  chief  office  of  the  provision 
was    to  afford  a  means  of  haying  a  person 


presented     of     felony     carried     before    an 
examining  court,    to  the    l>enefit   of 

753  *which   he  was  entitled,    before    he 
could  be  tried  for  the  offence,  yet  that 

was  not  its  only  office.  It  served  another 
purpose,  which  it  might  continue  to  serve, 
and  with  more  effect,  under  the  act  of 
1866-7.  A  person  might  be  presented  of  a 
felony  in  a  court  which  had  no  jurisdiction 
of  the  case ;  and  then  it  was  necessary  to 
have  the  accused  arrested  and  carried  be- 
fore a  justice  of  the  county  in  which  the 
offence  was  charged  to  have  been  commit- 
ted, in  order  that  it  might  be  prosecuted 
there.  In  such  a  case,  of  course  it  would 
have  been  improper  to  issue  a  capias,  and 
the  only  mode  of  causing  an  arrest  and 
carrying  on  the  prosecution,  was  by  issuing 
such  a  warrant  as  is  directed  to  be  issued  by 
the  provision  in  question.  That  this  was 
one  of  the  purposes  of  the  provision,  is 
plainly  apparent  from  its  very  words,  which 
direct  the  accused  to  be  carried  before  '^a 
justice  of  the  county  or  corporation  in 
which  he  ought  to  be  tried;*'  not  **in  which 
he  was  presented:"  thus  showing  that  the 
Iregislature  had  in  their  contemplation 
cases  in  which  a  felony  committed  in  one 
county  might  be  presented  iti  another. 
The  language  of  the  provision,  from  its 
first  adoption  in  our  code  of  criminal  pro- 
cedure, has  been  substantially  the  same  in 
this  respect.  This  useful  purpose  of  the 
provision,  as  I  have  already  said,  it  may 
continue  to  serve,  and  with  more  effect,  un- 
der the  new  act.  For  there  is  now  occasion 
for  it,  not  only  where  a  person  is  presented 
of  a  felony  committed  in  another  county, 
but  also  where  he  is  presented  in  a  Circuit 
court  of  a  felony  committed  in  the  same 
county  in  which  the  court  is  held.  In  either 
case,  a  bench  warrant,  as  it  is  called,  is 
necessary,  or  at  least  convenient,  as  a 
means  of  securing  the  arrest  and  prosecution 
of  the  accused.  The  Circuit  courts  have 
now  no  jurisdiction  to  try  felonies,  except 
certain  cases  to  be  brought  before  them  in 
a  certain  manner  prescribed  by  law.  There- 
fore, the  provision  has  been  retained  in 
the    present   law.      But,    it    may   be 

754  *said,    that    the    I/egislature    might 
have  directed  an  indictment  found   in 

a  Circuit  court,  for  a  felony  committed  in 
the  county  in  which  the  court  is  held,  to  be 
certified  to  the  County  court  of  such  county 
for  trial,  as  is  provided  in  the  case  of  an 
indictment  for  a  misdemeanor.  Still,  the 
case  of  a  presentment  for  a  felony  commit- 
ted in  another  county  would  be  left  unpro- 
vided for.  And  even  in  the  case  of  a  felony 
committed  in  the  same  county,  if  the  indict- 
ment were  directed  to  be  certified  to  the 
County  court  for  trial,  some  time  would 
necessarily  elapse  before  a  capias  could  be 
awarded  by  the  county  court  in  such  case. 
during  which  time  there  would  be  danger 
of  an  escape  from  justice  by  the  accused. 
The  provision  in  question,  which  the  I^eg- 
islature  of  1866-'7  found  already  in  the  code 
of  criminal  procedure  which  they  were  then 
revising,  seemed  to  answer  well  the  purpose 
in  view,  and  it  was   therefore  retained,    as 
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everything  in  the  former  law  was  which 
did  not  plainly  conflict  with  the  scheme 
which  they  contemplated  in  making*  the 
revision. 

As  t9  the  words  '4ndictment  or  informa- 
tion,'' inserted  in  the  15th  section  of  the 
amendatory  act,  these  words  were  no  doubt 
inserted  after  the  word  presentment  (which 
alone  was  used  as  descriptive  of  the  form 
of  the  charge  in  the  provision  as  it  stood 
in  former  laws),  because  it  had  just  been 
said,  in  the  1st  section  of  the  same  chapter 
as  amended,  that  ** prosecution  for  offences 
against  the  Commonwealth,  unless  other- 
wise provided,  shall  be  by  presentment,  in- 
dictment or  information;"  and  conformity 
seemed  to  require  that  the  same  words 
should  be  used  in  the  15th  section.  The 
L/egislature  may  have  supposed  that  the 
word  '* presentment"  did  not  comprehend 
''indictment,"  as  it  does;  and  it  was  used 
in  that  comprehensive  sense,  in  the  pro- 
vision as  it  stood  in  former  laws.  As  to 
the  word  ''information, "it  was  not  compre- 
hended in  the  word  presentment,  and 
755  it  could  only  have  been  used  *for  con- 
formity, as  before  stated,  and  because 
it  might  happen  that  an  information  might 
be  filed  charging  a  person  with  felony, 
merely  for  the  purpose  of  having  him  ar- 
rested by  a  bench  warrant  and  carried 
before  a  justice  of  the  proper  county  for  pros- 
ecution. It  could  have  been  inserted  for 
no  other  purpose,  because  a  person  cannot 
be  prosecuted  for  felony  by  information, 
but  only  by  indictment.  See  {  2,  chap.  207 
of  the  amended  act,  and  Matthews*  and 
Gamer's  cases,  18  Gratt.  969. 

And  now  let  us  examine  the  next,  or  16th, 
section  of  chapter  207,  hereinbefore  set  out, 
and  enquire  what  effect  that  has  upon  the 
question  under  consideration.  I  think  it 
strongly  confirms  my  view  of  that  question. 
It  commences  thus:  "When  a  presentment 
is  made,  or  indictment  found,  in  a  case 
other  than  that  provided  for  in  the  preced- 
ing section,  if  it  be  in  a  Circuit  court,  a 
copy  of  such  presentment  or  indictment, 
and  of  all  papers  relating  to  the  case,  shall 
be  certified  by  the  clerk  to  the  court  of  the 
county  or  corporation  in  which  the  offence 
is  charged  to  have  been  committed."  We 
notice  here  that  the  word  "information," 
which  occurs  in  the  preceding  section,  is 
dropped  in  this.  Why  so,  does  not  appear, 
unless  it  was  because  an  information,  being 
a  mere  charge  drawn  by  the  attorney  for 
the  Commonwealth,  the  Legislature  sup- 
posed, that  instead  of  directing  an  informa- 
tion to  be  certified  from  one  court  to  another, 
for  the  purpose  of  having  process  issued 
thereon ;  a  simpler  process  would  be  to  file 
a  new  information  in  the  court  of  the  county 
in  which  the  offence  is  charged  to  have  been 
committed.  Still  no  means  are  provided  for 
causing  the  new  information  to  be  filed. 
This  omission  of  the  word  "information" 
is  more  strange  when  we  see  that  it  occurs 
in  the  section  as  it  stood  in  the  act  of 
1847--8,  and  in  the  Codes  of  1849  and  1860, 
while  the  word  "indictment"  does  not  there 
occur,     though     it     is     expressed    in    the 


756  section  *as   it  stands   in  the  present 
law.     Why   it  does  not  there  occur,  is 

explained  by  the  fact  that  the  word  "pre- 
sentment" was  there  used  in  its  generic 
sense,  which  comprehends  an  indictment. 
The  words  "presentment"  and  "indict- 
ment," as  used  in  the  commencement  of  { 
16  of  the  present  law,  refer  only  to  present- 
ments and  indictments  made  or  found  in  a 
Circuit  court  and  in  cases  of  misdemeanor. 
That  they  are  so  confined  as  to  a  Circuit 
court,  is  expressly  declared  in  the  section. 
That  they  are  so  confined  as  to  cases  of 
misdemeanor,  is  apparent  from  the  words, 
"other  than  that  provided  for  in  the  preced- 
ing section;"  the  case  there  provided  for 
being  only  a  case  of  felony.  These  words 
"presentment"  and  "indictment"  have  not 
here  precisely  the  same  application  which 
the  words  * 'presentment"  and  "informa- 
tion" have  in  the  corresponding  section  of 
the  act  of  1847-8,  and  the  Codes  of  1849  and 
1860.  That  is,  the  words  '(other  than  that 
provided  for  in  the  preceding  section," 
have  not  precisely  the  same  meaning  or 
effect  in  the  present  law  which  they  had  in 
those  Codes.  As  there  used  they  served  to 
show  that  the  words  "presentment"  and 
"information,"  in  the  16th  section,  referred 
not  only  to  all  cases  of  misdemeanor,  but  also 
to  certain  cases  of  felony ;  that  is,  a  case 
of  felony  other  than  that  provided  for  in  the 
preceding  section,  which  was  a  felony  for 
which  the  party  had  not  "been  arrested,"  ac- 
cording to  the  language  of  the  act  of  1847-8, 
and  the  Codes  of  1849  and  1860,  or  for  which 
he  "would  be  entitled  to  a  trial  before  an 
examining  court,"  according  to  the  lan- 
guage of  the  Code  of  1819 ;  which,  as  we 
have  seen,  meant  the  same  thing.  That 
the  words  "presentment"  and  "informa- 
tion," as  used  in  the  16th  section  of  chapter 
207  of  the  Code  of  1849,  were  intended  to 
refer  to  certain  cases  of  felony,  is  shown 
by  the  fact  that  the  revisors,  in  their  re- 
port, supposing  that  there  was  a  con- 

757  flict  between  J|  16  and  17  of  the  *20th 
chapter  of  the  act  of  1847-8,  recom- 
mended that  it  should  be  avoided  by  in- 
serting certain  words  in  the  16th  section  of 
chapter  207  of  the  Code  (which  corresponds 
with  the  17th  section  of  chapter  20  of  the 
act  of  1847-8),  so  as  plainly  to  confine  the 
operation  of  that  section  to  cases  of  misde- 
meanor. But  the  Legislature  rejected  their 
proposed  amendment,  and  instead  of  the 
words  recommended  by  them,  inserted  the 
words  "in  a  case  other  than  that  provided  for 
in  the  preceding  section,"  which  we  find 
in  the  law  as  it  now  stands.  Thus  showing 
clearly  that  the  16th  section  was  intended  to 
embrace  in  its  operation  a  case  of  felony 
not  embraced  in  the  operation  of  the  15th 
section ;  and  as  that  section,  as  we  have 
seen,  was  confined  to  a  presentment  of  a 
felony  for  which  the  party  charged  had 
not  been  arrested;  that  is,  had  not  had  the 
benefit  of  a  trial  before  an  examining 
court,  i  16  was  intended  to  embrace  a  case 
of  felony  in  which  he  had  already  had  such 
benefit,  but  was  not  in  custody  at  the  time 
of  finding  the  indictment,  as  he  might  not 
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be  by  reason  of  his  escape,  or  if  bailed,  by 
his  failure  to  appear  in  discharge  of  his 
recognizance. 

The  16th  section,  as  it  stands  in  the  pres- 
ent law,  then  proceeds:  **Upon  such  pre- 
sentment or  indictment,  and  upon  any  like 
presentment  or  indictment  made  or  found, 
or  information  filed  in  such  county  or  cor- 
poration court,  process  shall  be  awarded  by 
the  court,  or  be  issued  by  the  clerk  thereof 
in  vacation.**  The  word  **such,**  last  used, 
refers  to  the  *' county  or  corporation  in 
which  the  offence  is  charged  to  have  been 
committed,*'  as  mentioned  just  above. 
And  the  words  **upon  any  like  presentment 
or  indictment  made  or  found,'*  embraces 
cases  of  felony  as  well  as  misdemeanor ;  as 
plainly  appears  from  what  follows,  which 
IS,  ''Such  process,  if  the  prosecution  be  for 
a  felony,  shall  be  a  capias ;  if  it  be  for  a 
misdemeanor,  for  which  an  infamous  or 
corporal  punishment  may  be  inflicted, 

758  *it  may  be  a  capias  or  a  summons,  at 
the   discretion   of    the   court;   in   all 

other  cases  it  shall  be,  in  the  first  instance, 
a  summons ;  but  if  a  summons  be  returned 
executed,  or  two  be  returned  *not  found,' 
and  the  defendant  do  not  appear,  the  court 
may  award  a  capias."  This  last  clause,  in 
regard  to  process,  formed  the  subject  of  a 
separate  section  in  the  act  of  1847-8,  while 
it  is  embodied  in  the  16th  section  of  the  act 
of  1866-7 ;  but  its  meaning  is  the  same  in 
both. 

My  construction  of  the  15th  and  16th  sec- 
tions then  is,  that  the  15th  is  confined  to 
cases  where  the  charge  of  felony  is  made 
in  a  court  not  having  jurisdiction  to  try  the 
offence,  whether  such  court  be  a  Circuit, 
County  or  Corporation  court ;  while  the  16th 
section  applies  to  cases  where  the  charge, 
whether  it  be  for  felony  or  misdemeanor,  is 
before  a  court  having  jurisdiction  to  try 
the  offence,  that  is,  **the  court  of  the  county 
or  corporation  in  which  the  offence  is 
charged  to  have  been  committed:**  includ- 
ing in  the  latter  cases  a  presentment  or  in- 
dictment for  a  misdemeanor,  certified  to 
such  court  by  the  clerk  of  a  Circuit  court, 
as  required  by  the  section.  In  the  former 
case,  a  capias  to  answer  the  charge  is  not 
the  proper  process  for  the  arrest  of  the  ac- 
cused, because  he  cannot  answer  it  in  a 
court  not  having  jurisdiction  to  try  it,  and 
therefore  a  warrant  is  directed  to  be  issued 
to  arrest  him,  **and  carry  him  before  a 
justice  of  the  county  or  corporation  in 
which  he  ought  to  be  tried,"  who  is  to 
'*  proceed  in  the  case  as  if  the  warrant  had 
been  issued  by  himself."  In  the  latter 
case,  that  is,  in  regard  to  the  16th  section, 
there  being  a  proper  charge  before  a  court 
of  competent  jurisdiction  to  try  it,  nothing 
remains  to  be  done  in  order  to  its  trial,  but 
to  compel  the  accused,  by  proper  process, 
to  answer  the  charge.  Accordingly,  the 
section  directs  such  process  to  be  there- 
upon awarded  or  issued,  and  prescribes 
what  the  process  shall  be,    declaring 

759  *that  it  shall  be  a  capias,  if  the  prose- 
cution be  for  a  felony. 

If  it  be  asked,  why  did  not  the  I/egisla- 


ture  direct  the  presentment,  &c.,  mentioned 
in  the  15th  section  to  be  certified  to  the 
court  of  the  county  or  corporation  in  which 
the  offence  is  charged  to  have  been  com- 
mitted, as  is  done  by  the  16th  section  in 
regard  to  a  misdemeanor,  instead  of  direct- 
ing a  warrant  to  be  issued?  The  answer  is, 
that  it  would  produce  delay  in  the  arrest  of 
the  accused  to  send  the  charge  to  another 
court,  in  order  that  process  mig^ht  be 
awarded  therein,  instead  of  issuing  a  war- 
rant immediately  against  him ;  and,  hear- 
ing of  the  charge,  as  he  no  doubt  soon 
would,  he  would  be  apt  to  make  his  escape 
before  he  could  be  arrested.  Other  reasons 
might  be  suggested,    but  it  is  unnecessary. 

Again,  it  may  be  said  that  a  person 
might  be  arrested  under  a  capias  in  a  dis- 
tant county  from  that  in  which  he  would 
have  to  be  tried,  and  be  carried  to  the  lat- 
ter county,  and  there  committed  to  jail: 
whereas,  by  being  carried  under  a  warrant 
before  a  justice,  he  might  be  able  to  show 
that  he  was  not  guilty  of  the  offence,  and 
obtain  his  discharge,  or  might  be  admitted 
to  bail.  The  answer  is,  that  this  possible 
inconvenience  is  obviated  in  a  g^reat  de- 
gree, if  not  entirely,  by  the  right  which  he 
has  to  obtain  relief  by  habeas  corpus,  and 
by  a  speedy  trial  of  the  case,  which  the  law 
secures  to  him. 

But  whatever  arguments,  ab  inconvenient! 
or  otherwise,  may  be  made  against  the 
construction  for  which  I  contend,  I  think 
they  are  greatly  outweighed  by  the  reasons 
which  exist  in  support  of  that  construction. 
I  cannot  bring  my  mind  to  the  belief  that 
the  Legislature,  in  abolishing  the  examin- 
ing courts,  intended  at  the  same  time  to 
make  an  examination  by  a  justice  of  the 
peace,  indispensably  necessary  before  there 
can  be  a  trial  for  felony,  even  though 
760  the  charge  be  made  by  ^indictment 
found  by  a  grand  jury  of  the  county 
or  corporation  in  which  the  offence  is 
charged  to  have  been  committed,  and  in  a 
court  of  competent  jurisdiction  to  try  the 
offence.  If  the  Legislature  had  so  intended, 
they  would  not  have  left  so  very  important  a 
matter  to  be  vaguely  inferred  from  language 
which,  I  think,  admits,  much  more  plaus- 
ibly and  reasonably,  of  a  different  construc- 
tion; but  would  have  expressly  declared 
such  intention,  as  they  did  in  the  former 
law  in  regard  to  examining  courts.  The 
law  in  regard  to  those  courts,  as  it  stood  in 
the  Code  when  the  act  of  1866-7  was  passed, 
declared  that,  **  before  a  white  person. 
charged  with  a  felony ,  is  tried  before  a 


Circuit  court,  he  shall  be  examined 
hereinafter  provided,  unless,  by  his  assent, 
entered  of  record  in  such  court,  such  exam- 
ination be  dispensed  with."  Code  of  1860, 
ch.  205,  i  1,  p.  827.  A  nd  it  further  declared, 
that  **if  the  court,  in  which  a  person  is  ex- 
amined as  aforesaid,  discharge  him,  he  shall 
not  thereafter  be  questioned  or  tried  for  the 
same  offence."  Id.  {  11,  p.  828.  Thus,  in 
substance,  the  law  had  been  for  a  great 
many  years.  Is  it  credible  that  the  Leg- 
islature of  1866-7,  with  the  Code  of  criminal 
procedure,    containing  these  two  important 
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provisions,  before  their  eyes,   and  engaged 
in  the    work   of  revising   and  amending  it, 
-would  have  repealed  the  whole  chapter  con- 
taining- these  provisions,  without  expressly 
declaring,    if   they    had   so  intended,  that, 
l>efore  a   person   charged  with   a  felony    is 
±ried  therefor,  he  shall  be  examined  before 
a  justice  of  the  peace,  &c.?    Not  only  would 
tHey  have  so  declared,  but  they  would  also, 
no  doubt,  have  further  declared  what  should 
l>e  the  effect  of  a  discharge  by  such  justice, 
and  whether  it  should  be,    as  was  the   case 
in    reg-ard  to  an  examining  court,  that  the 
accused   should    '^not   thereafter   be    ques- 
tioned or  tried  for  the  same  offence. '    Instead 
of  so  expressly  declaring  their  intention,  if 
it   existed,    they  have  left  us  to  infer 
761       it,  *with  great  difQculty,  in  regard  to 
the   necessity   of  an  examination  be- 
fore   a   justice;    and   they   have   left  us  in 
total    darkness,    as   to  what   would  be  the 
effect  of  a  discharge  by  such   justice ;  and 
-whether  or   not  it   would  be  necessary,  in 
case  the  accused  was  committed  or  recog- 
nised  for  trial,    to   have  a  new  indictment 
found  by  the  grand  jury,  even  though   one 
may  already  have  been   found  against   him 
in  the  court  which  has  to  try  the  offence. 

The  construction  for   which  I  contend,  is 
expressly  maintained  by  the  decision  of  the 
late  ^  ^Military  Court  of  Appeals,"  in  the  case 
of  Shelly  v.  The   Commonwealth,  19  Gratt. 
652 ;  and  I  entirely  concur  in  the  opinion  of 
the  court  in  that  case.     It  is  also   strongly 
maintained  by  the  decisions  in  Clore'scase, 
8  Gratt.  606;  and   Wormeley's   case,  10  lb. 
658.     In  Clore's  case,    there   was  a   motion 
to  quash,  and   a  plea  in    abatement,  on  the 
ground  of  alleged   irregularities  in  the  pro- 
ceedings before  the   justice  who  committed 
the  accused  for  examination  by  the  County 
court,  without  any  previous   enquiry  or  ex- 
amination into   the  truth  of   the  offence  by 
the  justice  himself.     On  this  subject,  Judge 
L#omax,    in    delivering   the   opinion   of  the 
court,  said :  '  *No  precedent  has  been  referred 
to   for   sustaining   either    a   plea  in  abate- 
ment, or  a  motion  to  quash,  upon  the  ground 
of  such  irregularities  in  the   initiatory  pro- 
ceedings of  the  justice,  which  are  designed 
merely  to  ascertain   that  there   is  a   degree 
of  suspicion  against  the  accused,  requiring 
that  he  should  be  held   in   custody   until   a 
more  solemn  examination  can  be  had  as  to 
the  probabilities  of  the  charge,    and  a  trial 
had  of  his   guilt   or   innocence.     Whatever 
inconveniences  he  may  complain  of,    as  to 
the  examination   or  want  of  examination 
before  the   justice,  they    can  have  no   rele- 
vancy as    objections    to     the     indictment, 
which  has  given  the  sanction  'of  the  ^grand 
inquest  of   the    county    to    the    charge    for 
which  the  justice  committed  him.     At 
762     that  stage  of   the  proceedings,  *after 
the  finding  of  the  grand  jury  upon  the 
examinations     and     proofs     before    them, 
charging  him   with   the    murder,  what   de- 
fence, in  reason  or  in   law,  can  or  ought  it 
to  be  to  the  prisoner,  that  the   justice   who 
committed  him    for  the  crime,   did  not,  in 
his  prior    examination,    examine   the    case 
according  to  legal^rules  of  evidence?"    The 


court  then  refers  to  the  case  of  the  Com- 
monwealth V.  Murray,  2  Va.  Cases,  504,  as 
giving  a  decisive  answer  to  the  question, 
and  thus  proceeds:  ''The  principle  of  that 
decision  is  not  at  all  varied,  because  of  any 
subsequent  amendments  of  the  law  in  ch. 
204,  Code  of  1849,  relating  to  arrest,  com- 
mitment and  bail.*'  These  views  are  fully 
sustained  by  this  court  in  Wormeley's  case, 
cited  supra.  See  the  opinion  of  the  court, 
delivered  by  Judge  Daniel,  pp.  666-670. 
These  cases  clearly  show,  that  a  prelimi- 
nary examination  by  a  justice  was  never 
regarded  in  Virginia  as  a  necessity  in  a 
criminal  case,  further  than  as  a  means  of 
summoning  or  authorizing  a  court  of  exam- 
ination in  a  case  of  felony ;  and  that  the 
act  of  1847-8  produced  no  change  of  the  law 
in  that  respect.  The  act  of  1866-7  has 
given  no  greater  effect  to  the  examination 
by  a  justice  than  it  formerly  had.  And, 
as  it  owed  its  necessity  at  any  time  only  to 
the  existence  of  examining  courts,  it  seems 
to  follow,  as  a  matter  of  course,  that  such 
necessity,  if  it  can  be  so  called,  ceased  to 
exist  when  the  examining  courts  ceased  to 
exist. 

I  owe  an  explanation  for  having  said  so 
much  upon  this  question.  I  have  done  so, 
because,  1st,  the  question  is  a  most  impor- 
tant one ;  2dly,  it  was  argued  at  very  great 
length  by  the  learned  counsel  of  the  plain- 
tiff in  error,  who  much  relied  on  the  assign- 
ment of  error  on  which  it  arises;  and,  3dly, 
there  is  a  diversity  of  opinion  upon  it 
among  the  judges  of  this  court,  now  in 
session. 

Since  writing  the  foregoing  opinion,  I 
have  heard  read,  in  conference,  the 
763  opinion  about  to  be  delivered  *by  m}- 
brother  Staples;  which,  though  cer- 
tainly able  and  ingenious,  has  yet  produced 
no  change  of  the  views  I  have  presented. 
But  I  have  already  said  so  much  on  the 
subject,  that  I  would  be  inexcusable  in  pro- 
longing this  opinion  to  much,  if  any  ex- 
tent, for  the  purpose  of  further  enforcing 
the  views  I  have  already  presented,  or  of 
presenting  other  views  suggested  by  his 
opinion.  I  will  venture,  however,  to  say 
this  much  at  least,  that  his  construction 
requires  us  to  strike  out  of  the  16th  section 
the  important  words:  Such  process,  *'if  the 
prosecution  be  for  a  felony;"  not  because 
they  are  unmeaning,  and  mere  surplusage, 
but  because  they  are  in  direct  conflict  with 
what  goes  before  in  the  same  section,  ac- 
cording to  his  construction  of  it?  That 
construction  also  requires  us  to  confine  the 
words  ** presentment**  and  ** indictment,*' 
wherever  they  occur  in  the  previous  part  of 
the  section,  to  a  case  of  misdemeanor, 
although  ** misdemeanor"  is  not  once  men- 
tioned in  that  part  of  the  section,  and  al- 
though the  word  **indictment'*  at  least,  if 
not  ** presentment* '  also,  applies  as  well,  in 
its  ordinary  and  proper  signification,  to  fel- 
ony as  to  misdemeanor.  But  a  more  serious, 
and  to  me  an  insuperable  obstacle  in  the 
way  of  that  construction  is,  that  it  requires 
us  to  believe  that  the  L/Cgislature,  while 
abolishing  examining   courts,    intended   to 
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'  make  an  examination  by  a  sing'le  justice, 
a  matter  of  necessity,  before  a  person  can  be 
tried  for  a  felony,  though  indicted  therefor 
in  solemn  form  by  a  grand  jury  of  the 
county  in  which  the  oflFence  is  charged  to 
have  been  committed ;  and  that  the  Legis- 
lature conveyed  so  important  an  intention, 
not  in  express  and  apt  language,  which  was 
plainly  called  for,  but  by  leaving  it  to  be 
inferred  from  equivocal  words,  which  may 
have  no  such  meaning.  On  the  other 
hand,  my  construction  leaves  the  16th  sec- 
tion unchanged  and  in  full  force,  according 
to  its  literal,  and,  as  I  think,  true  mean- 
ing,   except    that    the    word   **like,'* 

764  *where  it  occurs  has,  I  think,  no  ma- 
terial meaning ;  and  it  is  only  neces- 
sary to  supply  the  words,  **in  a  court  not 
having  jurisdiction  to  try  it,'*  after  the 
word  ** felony,*'  in  the  second  line  of  the 
15th  section  (which  words,  indeed,  seem 
to  be  implied  by  the  rest  of  the  section), 
to  express  plainly  the  meaning  of  the  L/eg- 
islature,  in  my  view  of  it.  And  then  I  get 
rid  of  the  insuperable  difficulty  before  re- 
ferred to.  But,  whether  it  was  intended  to 
confine  the  15th  section  to  courts  not  having 
jurisdiction  of  the  offence,or  to  extend  it  also 
to  courts  having  such  jurisdiction ;  still,  I 
think,  it  was  not  intended  thereby  to  give  a 
person  accused  of  felony  a  right  to  be  exam- 
ined by  a  justice  before  he  can  be  tried  for 
the  offence;  but  its  only  object  was,  to  in- 
sure the  arrest  of  the  accused,  in  order  that 
he  may  be  tried  for  the  oflFence :  It  is  direc- 
tory, not  mandatory.  Upon  a  presentment, 
indictment  or  information  of  a  felony,  some 
legal  means  must  at  once  be  used  to  have 
the  accused  arrested,  in  order  that  he  may 
be  tried  for  the  offence.  The  best  means, 
according  to  the  circumstances  of  each  par- 
ticular case,  which  the  law  affords  for  that 
purpose,  ought  to  be  used  by  the  court.  If 
the  court  in  which  the  presentment,  &c.,  is 
made,  has  no  jurisdiction  to  try  the  offence, 
then  the  best  means  would  generally  be  a 
warrant,  as  directed  by  the  15th  section. 
But,  if  an  indictment  for  a  felony  is  found 
in  a  court  having  jurisdiction  to  try  the 
offence,  then  generally,  if  not  always  the 
best  means,  would  be  a  capias,  which  is 
the  proper  process  to  compel  an  answer  to 
an  indictment  of  felony,  as  well  by  the  com- 
mon law  as  by  the  statute,  which,  in  this 
respect,  is  only  declaratory  of  the  common 
law. 

I  am  of  opinion  that  the  Hustings  court 
did  not  err  in  refusing  to  remand  the  ac- 
cused for  examination  before  a  justice  of 
the  peace,  when  he  was  arraigned  to 
answer  the  indictment  found  against 
him. 

765  *STAPLES,  J.     No  one   entertains 
a  higher  respect   than  myself  for  the 

opinions  of  the  president  of  this  court.  His 
enlarged  and  varied  experience  as  a  judge, 
and  as  one  of  the  re  visors  of  the  Code  of 
1849,  and  his  thorough  knowledge  of  the 
Virginia  statutes,  entitle  his  views,  touch- 
ing the  construction  of  these  statutes,  to 
peculiar  consideration  and  respect.  It  is, 
therefore,    with   real  regret,  and   no  little 


distrust,  that  I  venture  to  express    mj  dis- 
sent from  the  opinion  he  has  delivered. 

I  think  it  was  the  duty  of  the  judge  of  the 
Hustings  court,  after  indictment  found,  to 
issue  a  warrant  against  the  accused,  under 
which  he  ought  to  have  beeYi  arrested  and 
taken  before  a  justice,  with  a  view  to  the 
preliminary  examination  prescribed  by  the 
statute;  and  that  the  accused  could  not, 
against  his  consent,  be  put  upon  his  trial 
without  such  preliminary  examination. 

I  propose  to  state  at  length  the  reasons 
which  have  conducted  me  to  this  concln- 
sion.  The  15th  section  of  chap.  207,  Acts 
of  1866-*67,  provides  that  **upon  a  pi^esent- 
ment,  indictment  or  information  of  a  fel- 
ony, for  which  the  party  charged  has  not 
been  arrested,  the  presiding  judge  or  justice 
shall  issue  a  warrant  to  any  sheriff,  ser- 
geant or  constable,  commanding  him  to 
arrest  such  party  and  carry  him  before  a 
justice  of  the  county  or  corporation  in 
which  he  ought  to  be  tried ;  and  to  summon 
the  witnesses  on  whose  information  the  pre- 
sentment, indictment  or  information  was 
made,  to  appear  and  testify  before  the 
justice.  '  The  justice  to  whom  such  warrant 
is  returnable  shall  proceed  in  the  case  as  if 
the  warrant  had  been   issued   by  himself." 

The  16th  section  provides:  **When  a  pre- 
sentment is  made,  or  indictment  found,  in 
a  case  other  than  that  provided  for  in  the 
preceding  section,  if  it  be  in  a  Circuit 
court,  a  copy  of  such  presentment  or  indict- 
ment, and  of  all  papers  relating-  to  the 
766  case,  shall  be  certified  by  *the  clerk 
to  the  court  of  the  county  or  corpora- 
tion in  which  the  offence  is  charged  to  have 
been  committed.  Upon  such  presentment 
or  indictment,  and  upon  any  like  present- 
ment, indictment  or  information,  filed  in 
such  County  or  Corporation  court,  process 
shall  be  awarded  by  the  court,  or  be  issued 
by  the  clerk  thereof  in  vacation.  Such  proc- 
ess, if  the  prosecution  be  for  a  felony, 
shall  be  a  capias.  If  it  be  for  a  misde- 
maenor  for  which  an  infamous  or  corporal 
punishment  may  be  inflicted,  it  may  be  a 
capias  or  a  summons,  at  the  discretion  of 
the  court ;  in  all  other  cases  it  shall  be  in 
the  first  instance  a  summons." 

The  action  of  the  court  below,  in  award- 
ing the  capias,  and  in  refusing  to  send  the 
accused  to  a  justice  for  examination,  was 
doubtless  based  upon  the  provisions  of  the 
16th  section.  That  there  is  an  apparent 
conflict  between  the  two  sections  is  univer- 
sally conceded.  The  15th  section  is  posi- 
tive, in  terms  requiring  the  presiding  judge 
or  justice,  upon  presentment  made  or  in- 
dictment found  of  a  felony,  for  which  the 
accused  has  not  been  arrested,  to  issue  his 
warrant  for  the  apprehension  of  the  accused. 
The  16th  seems  to  be  equally  positive  that 
the  process  in  a  prosecution  for  a  felony 
shall  be  a  capias.  How  are  these  conflicting 
provisions  to  be  reconciled,  one  with  the 
other?  When  an  indictment  is  found, 
what  is  to  be  done  by  the  presiding  judge? 
Is  he  to  issue  a  warrant  or  capias?  Shall 
the  accused  be  arrested   and   put   upon   his 
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trial,  or  taken  before  a  justice    for  exami- 
nation? 

It  is  well  settled  that  when  a  doubt  arises 
upon  the  construction  of  a  statute,  all  acts 
on  the  same  subject  matter  aVe  to  be  taken 
together  and  examined,  in  order  to  arrive 
at  the  legislative  intent.  In  The  "Efisl  of 
Ailesberry  v.  Patterson,  Douglas  R.  20, 
X/ord  Mansfield  said,  ^  'Where  there  are  dif- 
ferent statutes,  in  pari  materia,  though 
made  at  different  times,  or  even  expired  and 
not    referring    to     each   other,   they 

767  shall  be  taken  and  ^construed  to- 
gether as  one  system,  and  as  explan- 
atory of  each  other."  And  in  Bassey  v. 
Storey,  4  Barn.  &  Ad.  98-108,  Parke,  J., 
said,  ''The  provisions  of  a  repealed  act  of 
Parliament  were  important  as  aiding  in  the 
construction  of  the  enactments  of  existing 
statutes."  An  examination  of  the  earlier 
legislation  of  the  State,  regulating  crim- 
inal proceedings,  will  tend  to  remove  some 
of  the  difficulties  in  the  way  of  construing 
and  harmonizing  the  sections  cited,  in 
order  to  give  effect  to  each. 

In  the  year  1792,  jurisdiction  in  cases  of 
treason  and  felony  was  conferred  upon  the 
I^istrict  court.  Previous  to  that  time  it 
was  vested  exclusively  in  the  General  court. 
When  a  free  person  was  charged  before  a 
justice  with  treason  or  other  felony,  a  war- 
rant was  issued  for  his  arrest ;  if ,  in  the 
opinion  of  the  justice,  the  charge  deserved 
investigation,  the  accused  was  committed 
to  jail  to  await  an  examination  before  the 
County  court.  If,  upon  such  examination, 
the  justices  of  said  court  thought  the  evi- 
dence sufficient  to  convict  the  prisoner  of 
treason  or  felony,  they  remanded  him  to 
the  jail  of  the  county,  and  thence  he  was 
removed  by  mittimus  to  the  public  jail,  or 
he  was  bailed  for  his  appearance  before  the 
I>istrict  court  having  jurisdiction ;  where 
he  was  tried  upon  indictment  found  by  a 
g-rand  jury  empanelled  in  that  court.  If 
the  accused  was  already  in  custody  at  the 
time  of  finding  the  indictment,  no  other 
process  was  necessary,  and  he  was  imme- 
diately arraigned  and  tried.  If  he  was  on 
bail  and  did  not  appear,  or  if,  being  in  cus- 
tody, he  escaped  and  did  not  appear  in 
answer  to  the  indictment,  some  process  was 
necessary  to  enforce  his  appearance.  It 
"was  therefore  provided,  by  the  various  en- 
actments of  1786  and  1792 — after  any  person 
shall  be  indicted  of  treason  or  felony  or 
other  crime,  to  which  by  law  an  infamous 
punishment  is  affixed,  if  he  or  she  be  not 
already  in  custody,  the  sheriff  shall  be  com- 
manded to  attach  his  or  her  body  by 

768  written   precept,    which   is  *called   a 
capias;    with    provision,    if    the    ac- 
cused   should  not  be  found,  for  other  proc- 
ess against  the  body  and  goods. 

This,  however,  was  not  the  only  mode  of 
instituting  prosecutions  for  felony.  They 
could  be,  and  indeed  were  often,  commenced 
by  indictment  in  the  District  court  under 
which  a  capais  was  issued,  the  accused  ar- 
rested and  tried  on  the  indictment.  In  such 
case  there  was  no  statute  requiring  a  war- 
rant to  be  issued,  or  a  preliminary    exami- 


nation before  a  justice.  It  was  so  held  by 
the  General  court  in  Commonwealth  v. 
Blakely,  1  Va.  Cas.  129,  upon  a  plea  in 
abatement,  that  the  defendant  had  not  been 
examined  by  the  justices  of  the  county 
court,  as  required  by  the  act  of  1786. 

This  decision  probably  led  to  the  act  of 
1804,  which  provided  that  before  any  per- 
son should  be  tried  in  a  District  court  for  a 
felony,  he  should  be  tried  by  an  examining 
court.  After  this  act  the  course  of  proceed- 
ing was  materially  changed.  Whether  the 
prosecution  was  commenced  by  warrant 
emanating  from  a  justice,  or  by  present- 
ment or  indictment,  the  accused  was  never- 
theless entitled  to  the  examining  court.  If 
an  indictment  or  presentment  was  the  foun- 
dation of  the  prosecution,  it  was  the  in- 
variable rule  to  issue  a  warrant  for  the 
apprehension  of  the  accused,  under  which, 
if  arrested,  he  was  taken  before  a  justice  of 
the  peace.  In  such  case,  however,  the  jus- 
tice had  no  authority  to  enquire  into  the 
offence ;  his  duty  was  purely  ministerial,  to 
summon  the  examining  court,  which  en- 
quired into  the  fact,  and  discharged  the 
accused  from  further  prosecution,  or  re- 
manded him  for  trial  before  the  Circuit 
court.  Thus  stood  the  law  until  the  re- 
visal  of  1847  and  *8,  when  important 
changes  were  made  in  the  mode  of  proced- 
ure. Under  that  law,  when  complaint  was 
made  before  a  justice,  of  the  commission  of 
an  offence,  it  was  his  duty  to  issue  a  war- 
rant for  the  arrest  of  the  offender. 
769  The  arrest  *being  made,  the  justice 
examined  the  complaint,  the  wit- 
nesses for  the  prosecution  and  for  the  ac- 
cused, who  had  the  right  to  be  assisted  by 
counsel.  If  it  appeared,  upon  the  whole 
examination,  that  no  offence  had  been  com- 
mitted, or  there  was  not  probable  cause  for 
charging  the  accused  with  the  offence,  he 
was  discharged.  If,  on  the  other  hand,  it 
appeared  that  a  felony  had  been  commit- 
ted, and  there  was  probable  cause  to  believe 
the  accused  guilty,  he  was  committed  or 
bailed  for  examination  before  the  next 
County  court. 

The  16th  section,  chapter  20,  of  the  same 
act,  provided  that  "when  a  presentment 
shall  be  made  by  a  grand  jury  of  any  fel- 
ony for  which  the  party  charged  shall  not 
have  been  arrested,  it  shall  be  the  duty  of 
the  court  to  issue  a  warrant  commanding 
the  proper  officer  to  arrest  the  accused  and 
take  him  before  a  justice,  and  to  summon 
the  necessary  witnesses  to  appear  before 
such  justice;  and  the  latter  was  directed 
thereupon  to  proceed  with  the  case  in  the 
same  manner  as  if  the  arrest  had  been  made 
by  virtue  of  a  warrant  originally  issued 
by  him." 

The  17th  section  provided,  that  upon  any 
presentment  being  found  or  information 
filed,  if  the  accused  be  not  already  in  cus- 
tody, the  court  shall  order  the  clerk  to  issue 
the  proper  process  against  such  party,  to 
answer  such  presentment  or  information 
on  the  first  day  of  the  next  term,  or  at  such 
other  time  as  may  be  prescribed  by  law  or 
directed  by  the  court. 
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The   Commonwealth    introduced   another 

witness — William    Folkes — the  clerk  of  the 

County    court    of     Henrico,     who     stated 

'  that     the    prisoner    brought    to    his 

739  *office   a  declaration,  with  its  accom- 
panying paper,  being  the  paper  set  out 

in  the  indictment,  and  directed  process  to 
issue  thereon;  and  filed  the  same  in  his 
office.  The  witness  produced  the  record  of 
the  case,  which  was  the  record  of  an  action 
of  debt  in  the  County  court,  by  Wm.  Glea- 
son,  assignee  of  John  W.  Thompson,  against 
Richard  D.  Sanxay,  curator  of  the  estate  of 
Solomon  Haunstein,  dec'd,  upon  a  bond  for 
$7,0  JO,  purporting  to  be  executed  by  Haun- 
stein to  Thompson,  and  endorsed  by  Thomp- 
son, dated  the  1st  day  of  April,  1861.  The 
record  shewed  that  the  office  judgment  had 
not  been  set  aside,  but  was  confirmed  at 
the  March  term  of  the  court  for  1867.  He 
was  asked  whether  there  had  been  counsel 
marked  for  the  defendant,  and  he  replied, 
yes — Mr.  J.  H.  Sands  was  marked  on  the 
record  as  counsel  for  the  defendant.  He 
was  then  asked  if  any  plea  was  pleaded  by 
him  for  defendant;  and  he  answered  no; 
that  the  judgment  went  by  default.  Where- 
upon, on  cross-examination,  it  was  asked 
by  the  prisoner  if  any  reason  had  been 
given  to  him  by  the  counsel  for  not  filing 
a  plea  in  the  case.  And  thereupon  the  at- 
torney for  the  Commonwealth  asked  witness 
if  prisoner  was  present  at  the  conversation ; 
to  which  witness  replied  he  was  not.  And 
the  Commonwealth  then  objected  to  the 
questiotr;  and  the  court  refused  to  permit 
the  witness  to  answer  the  same;  J.  H. 
Sands,  the  counsel  so  marked  for  the  de- 
fence, being  then  present  in  court  at  the 
time  of  the  enquiry  proposed.  To  this 
opinion  of  the  court  the  prisoner  again  ex- 
cepted.    This  is  his  eleventh  exception. 

After  the  signing  of  the  last  mentioned 
bill  of  exception,  the  prisoner  asked  the 
witness  whether  Sanxa}',  the  defendant  in 
said  action,  was  present  with  his  counsel 
in  the  clerk's  office,  and  what  was  said  by 
him  as  to  why  he  would  not  defend  the 
suit,  but  let  the  judgment  go  by  default: 
and    it     was     proved    that     Sanxay 

740  ^was  dead.     But  the  court  refused  to 
permit   the   said  question    to  be  put; 

Sands  being  present  in  court ;  and  the  p^^s- 
oner  not  having  been  present  at  said  con- 
versation. And  the  prisoner  again  excepted. 
This  is  his  twelfth  exception. 

After  all  the  evidence  had  been  intro- 
duced, the  prisoner  moved  the  court  to  in- 
struct the  jury  as  follows: 

1st.  That,  to  convict  the  accused  upon  the 
first  and  third  counts  in  the  indictment, 
they  must  be  satisfied,  from  the  evidence, 
that  he  actually  and  with  his  own  hand 
forged  the  writing  or  endorsement  therein 
named  respectively,  or  some  part  thereof, 
with  intent  to  defraud,  and  to  the  preju- 
dice of  another's  right. 

2d.  That,  to  convict  the  accused  upon 
the  second  and  fourth  counts  in  the  indict- 
ment, the  jury  must  be  satisfied,  from  the 
evidence,  that  the  accused  uttered  or  at- 
tempted to  employ  as  true,  the  forged  writ- 


ing, or  the  forged  endorsement,  therein 
Bpectively  mentioned,  with  a  knowledge  at 
the  time  of  the  said  uttering,  or  attempt- 
ing to  employ  as  true,  that  the  same  was 
forged,  and  with  the  intent  therein 
charged. 

3d.  That,  to  convict  the  accused  upon  the 
•said  last  mentioned  counts,  the  jury  must 
be  satisfied  that,  at  the  time  the  said  forg'ed 
writing  and  said  endorsement  were  filed  by 
the  accused  in  the  clerk's  office  of  the 
County  court  of  Henrico,  he  knew  that  the 
same  were  forged. 

4th.  That  the  bringing  of  a  suit  upon  a 
forged  paper,  as  counsel,  does  not  amonnt 
in  law  to  an  uttering  or  attempting  to  em- 
ploy the  same  as  true. 

5th.  That,  to  convict  the  accused  of  the 
guilty  knowledge  imputed  to  him  in  the 
second  and  fourth  counts  in  the  indictment, 
it  must  be  proved  against  him,  as  a  sub- 
stantive fact,  by  the  evidence  in  the  cause, 
or  by  fair  inferences  therefrom;   and 

741  that  the  law  *does  not  presume  guilty 
knowledge  from  any  state  of  the  proof 

against  the  accused. 

6th.  That  to  convict  the  accused,  the  jury 
must  be  governed  entirely  by  the  testimony 
before  them  and  the  inferences  therefrom; 
and  that  they  must  not  presume  or  assume 
the  guilt  of  the  accused  by  reason  of  his 
failure  or  neglect  to  produce  evidence  in  his 
own  behalf. 

7th.  That  to  convict  the  accused,  the  jury 
must  be  satisfied,  beyond  any  reasonable 
doubt,  as  to  the  proof  of  every  fact  essen- 
tial to  his  conviction ;  and  where  the  evi- 
dence as  to  the  proof  of  any  such  fact  is 
preponderating,  without  being  conclusive, 
thev  must  find  for  the  accused. 

The  court  refused  to  give  these  instruc- 
tions in  the  form  in  which  they  were  aidEed; 
and  in  lieu  thereof  gave  the  following : 

1st.  That,  in  order  to  convict  the  accused 
upon  the  first  and  third  counts  in  the  in- 
dictment, they  must  be  satisfied,  from  the 
evidence,  that  he  himself  with  his  own 
hand  forged  the  said  writing  or  endorse- 
ment therein  named  respectively,  or  some 
part  thereof,  or  was  present  procuring  or 
assisting  in  the  forgery  of  said  writing  or 
endorsement,  with  intent  to  defraud,  to  the 
prejudice  of  another's  right. 

2d.  That,  to  convict  the  accused  upon  the 
second  and  fourth  counts  in  the  indictment, 
the  jury  must  be  satisfied,  from  the  evi- 
dence, that  the  accused  uttered,  or  at- 
tempted to  employ  as  true,  the  forged  writ- 
ing or  the  endorsement  therein  respectively 
mentioned,  with  the  knowledge  at  the  time 
of  said  uttering  or  attempting  to  employ  as 
true,  that  the  same  were  forged,  and  with 
the  intent  therein  charged :  but  any  asser- 
tion or  declaration,  by  word  or  act,  that  the 
forged  writing  or  endorsement  is  good, 
with  such  knowledge  and  intent,  is  an  ut- 
tering and  attempting  to  employ  as  true  of 
the  said  writing  or  endorsement. 

742  *3d.  That   the  bringing  of  a    suit 
upon  a  forged  paper,  as  counsel,  does 

not  amount,  in  law,    to  an   uttering  or  at- 
tempting to  employ  the  same  as  true,  unless 
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the  accused,    at  the   time  of  bringing  such 
suit,  knew  that  the  paper  was  a  forgery. 

4th.  That  to  convict  the  accused  under 
the  second  and  fourth  counts  of  the  indict- 
ment, the  guilty  knowledge  therein  imputed 
to  him  must  be  proved  by  the  evidence  in 
the  cause,  or  by  fair  inferences  therefrom. 

5th.  That  to  convict  the  accused  the  jury 
must  be  governed  entirely  by  the  testimony 
before  them,  and  they  must  not  presume  or 
assume  the  guilt  of  the  accused  by  reason 
of  his  failure  or  neglect  to  produce  evidence 
in  his  own  behalf ;  but  that  is  a  fact  which, 
if  it  appears,  maybe  considered  by  the  jury 
in  connection  with  the  other  facts  proved 
in  the  cause. 

6th.  That  to  convict  the  accused,  the  jury 
must  be  satisfied,  beyond  any  reasonable 
doubt,  as  to  the  proof  of  every  fact  essen- 
tial to  his  conviction ;  and  where  the  evi- 
dence and  the  reasonable  inferences  there- 
from leave  any  reasonable  doubt  upon  the 
mind  of  the  jury  as  to  the  proof  of  such 
fact,  they  must  find  for  the   accused. 

To  the  refusal  of  the  court  to  give  the 
instructions  asked  for,  and  to  the  giving 
the  instructions  given  by  the  court,  the 
prisoner  excepted.  This  is  his  thirteenth 
exception.  The  bill  of  exceptions  contained 
a  statement  of  all  the  evidence  introduced 
on  the  trial ;  but  a  sufficient  statement  of 
it  will  be  found  in  the  opinion  of  the 
court. 

After  a  trial  extending  through  ten  days, 
the  jury,  on  the  27th  of  October,  1870,  found 
the  prisoner  not  guilty  on  the  first  and 
third  counts  in  the  indictment,  and  guilty 
on  the  second  and  fourth  counts,  and  ascer- 
tained the  term  of  his  imprisonment  in 
the  penitentiary  at  four  years.  The  pris- 
oner thereupon  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict 
743  *was  contrary  to  the  law  and  the  evi- 
dence; but  the  court  overruled  the 
motion,  and  refused  to  certify  the  facts, 
because  the  evidence  was  conflicting  and 
contradictory. 

The  prisoner  then  moved  the  court  to  set 
aside  the  verdict  of  the  jury,  on  the  ground 
that  there  was  no  evidence  of  an  intention, 
on  the  part  of  the  accused,  to  defraud  the 
United  States,  or  any  State,  or  any  county, 
corporation,  officer  or  person.  This  motion 
the  court  overruled;  and  the  prisoner  ex- 
cepted. He  then  moved  the  court  to  set 
aside  the  verdict,  on  the  further  ground 
that  there  was  no  evidence  to  shew  that  the 
writing  in  the  indictment  mentioned  was 
uttered  or  attempted  to  be  employed  as  true 
to  any  person,  but  was  filed  with  a  declara- 
tion in  a  suit  at  law  in  the  clerk's  office  of 
Henrico  county  court.  This  motion  the 
court  overruled ;  and  the  plaintiff  excepted. 
And  the  prisoner  then  moved  the  court  to 
set  aside  the  verdict,  on  the  ground  that 
the  alleged  uttering  and  attempting  to 
employ  as  true,  occurred  in  the  County 
court  of  Henrico,  and  within  the  jurisdic- 
tion of  that  court,  and  not  within  the  juris- 
diction of  the  Hustings  court  of  the  city  of 
Richmond.  But  the  court  overruled  the  mo- 
tion ;  and  the  prisoner  excepted. 


Upon  overruling  the  three  last  motions  to 
set  aside  the  verdict  of  the  jury,  the  court 
certified,  upon  the  record,  the  facts  proved 
bearing  upon  them  respectively ;  and  these 
facts  are  substantially  as  follows: 

Solomon  Haunstein,  an  unnaturalized 
foreigner,  died  in  the  year  1861,  in  the 
city  of  Richmond,  leaving  no  heirs,  and 
seized  and  possessed  of  a  large  amount  of 
real  estate  m  the  county  of  Henrico,  and 
State  of  Virginia,  as  well  as  a  good  deal  of 
personal  property;  said  real  estate  being 
subject  to  escheat  to  the  State  of  Virginia. 
The  writing  mentioned  in  the  indictment 
was  forged ;  and  the  accused,  knowing  it  to 
be  forged,  uttered  the  same  by  claim- 

744  ing  payment  thereof  from  *the  estate 
of  Haunstein,  by  presenting  and  de- 
manding payment  of  a  claim  based  upon 
said  forged  writing,  for  the  sum  of  seven 
thousand  dollars,  from  Richard  D.  Sanxay, 
the  curator  of  said  estate.  He,  with  such 
knowledge,  brought  suit  upon  the  said  writ- 
ing, in  the  name  of  Gleason,  assignee, 
against  Sanxay,  curator  of  said  estate,  and 
obtained  judgment  thereon,  in  the  County 
court  of  Henrico.  The  accused  thereupon 
filed  a  bill  in  the  Circuit  court  of  the  county 
of  Henrico,  in  the  name  of  Gleason,  as- 
signee, against  Sanxay,  as  curator  of  the 
estate  of  Haunstein,  to  enforce  satisfaction 
of  said  judgment,  by  sale  of  said  Haun- 
stein's  land,  and  obtained  a  decree  in  this 
suit,  directing  the  sale  of  said  land ;  had  it 
sold  under  said  decree,  and  received  the 
proceeds  of  the  sale. 

At  the  time  these  suits  were  brought,  the 
County  court  held,  and  still  holds,  its  ses- 
sions, and  had,  and  has,  its  clerk's  office 
and  courthouse  within  the  corporate  limits 
of  the  city  of  Richmond.  The  accused  filed 
the  bill,  and  obtained  the  decrees,  and  in- 
stituted the  proceedings, and  filed  his  receipt 
for  $4,996  94,  the  nett  proceeds  of  the  sale 
of  the  real  estate  in  the  aforesaid  chancery 
suit;  and  the  Circuit  court  of  Henrico 
county  then  held  its  sessions,  and  had  its 
clerk's  office,  in  the  capitol,  in  the  city  of 
Richmond.  The  accused  and  Sanxay  lived 
in  the  city  during  the  time  of  the  alleged 
uttering  and  attempting  to  employ  as  true, 
the  said  forged  writing  by  the  accused ;  and 
the  law  office  of  the  accused  was  in  the  city 
of  Richmond  during  that  time. 

After  the  aforementioned  motions  were 
made  and  overruled,  the  prisoner  moved  in 
arrest  of  judgment  upon  the  verdict,  which 
motion  the  court  overruled ;  an<f  then  passed 
sentence  upon  him.  And  the  prisoner 
thereupon  applied  for  and  obtained  a  writ 
of  error  to  this  court. 

745  *  Wells  and  Crump,  for  the  prisoner. 
The   Attorney  Greneral   and  George 

Wise,  for  the  Commonwealth. 

Upon  the  first  point  the  judges  were  di- 
vided, and  delivered  opinions  upon  it.  On 
the  other  points  they  concurred  in  opinion, 
and  on  these  points  Moncure,  P.,  delivered 
the  judgment  of  the  court. 

MONCURE,  P.  The  first  error  assigned 
in  this  case  is,  the  refusal  of  the  court  to 
remand  the  accused  for  examination  before 
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a  justice  of  the  peace,  when  he  was  ar- 
raigned, to  answer  the  indictment  found 
against  him. 

This  assignment  of  error  rests  upon  the 
view,  that,  as  the  law  now  stands,  a  person 
accused  of  felony,  no  matter  how  accused, 
and  even  though  accused  by  an  indictment 
found  by  a  grand  jury  in  a  court  of  com- 
petent jurisdiction  to  try  him,  is  j'et  enti- 
tled, as  matter  of  right,  to  be  examined  by 
a  justice  of  the  peace  before  he  can  be  put 
upon  his  trial. 

With  all  deference  for  the  opinions  of 
those  who  differ  with  me,  I  think  that  view 
of  the  law  is  unsound. 

The  question  arises  as  to  the  true  con- 
struction of  the  act  passed  April  27,  1867, 
entitled  **An  act  to  revise  and  amend  the 
criminal  procedure."  Acts  of  Assembly 
1866-'67,  pp.  915-946,  chap.  118. 

This  act  made  radical  changes  in  the  code 
of  criminal  procedure.  Its  main  intent  was 
to  expedite  the  trial  of  persons  charged  with 
crime,  and  thus  to  prevent  the  unneces- 
sarily long  confinement  of  such  persons  in 
jail,  and  to  save  unnecessary  expense  to  the 
Commonwealth.  Its  chief  inducement,  no 
doubt,  was  the  effect  produced  by  the  aboli- 
tion of  slavery,  in  making  it  necessary  that 
white  people  and  negroes,  being  put  upon 
an  equality  in  this  respect,  should  be  prose- 
cuted, tried  and  punished  in  the  same  man- 
ner. 

The  cardinal  changes  thus  made  by 
746  the  act  were :  *the  abolition  of  exam- 
ining courts,  and  giving  to  the  county 
and  corporation  courts,  at  any  term  thereof, 
exclusive  jurisdiction  in  trials  for  felony, 
except  that  a  person  to  be  tried  for  a  felony 
punishable  with  death,  or  for  any  one  of 
certain  other  enumerated  felonies,  may, 
upon  his  arraignment  in  the  County  or  Cor- 
poration court,  demand  to  be  tried  in  the 
Circuit  court  having  jurisdiction  of  the  said 
county  or  corporation ;  but  no  such  demand 
shall  be  allowed  in  any  Corporation  or 
Hustings  court  held  by  a  judge,  and  in 
which,  by  especial  statute,  capital  felonies 
may  now  be  tried.  Chapter  205  of  the  Code 
of  1860,  concerning  ^* examining  courts," 
was  entirely  repealed,  and  nothing  was 
enacted  in  its  stead.  The  same  may  be 
said  of  chapter  212,  **of  proceedings  against 
negroes."  The  other  chapters,  concerning 
criminal  procedure,  to  wit:  chapters  201, 
202,  203,  204,  206,  207,  208,  209,  and  210,  211, 
were  amend.ed  and  re-enacted,  making  no 
further  changes  in  the  substance  or  lan- 
guage of  the  old  law  than  seemed  to  be  re- 
quired by  the  intent  and  object  of  the  new. 
Several  sections  of  these  chapters,  as  they 
stood  in  the  Code,  were  copied  with  little  or 
no  change  in  the  amendatory  act,  althoueh 
they  were  originally  prepared  with  reference 
to  the  system  of  criminal  procedure  which 
then  existed,  and  especially  to  the  institu- 
tion of  examining  courts,  which  formed  an 
important  part  of  that  system ;  but  which,  as 
we  have  seen,  was  abolished  by  the  amend- 
atory act.  We  must  bear  this  fact  in  mind 
in  construing  this  act,  and  so  interpret 
these   sections   as   to  give   effect,  as  far  as 


we  can,  to  the  intent  and  meaning  of  the 
1/egislature. 

Two  of  the  sections  referred  to  being 
those  on  which,  chiefly,  the  question  we  are 
now  considering  arises,  arc  f{  15  and  16,  of 
chapter  207,  which,  as  they  stand  in  the 
amendatory  act  of  1866-'67  (Session  Acts  p. 
929),  are  in  these  words: 

15.  Upon  a  presentment,  indictment 

747  or  information  *of  a  felony,  for  which 
the  party  charged  has  not  been  arrest* 

ed,  the  presiding  judge  or  justice  shall  issue 
a  warrant  to  any  sheriff,  sergeant  or  con- 
stable, commanding  him  to  arrest  such 
party  and  carry  him  before  a  justice  of  the 
county  or  corporation  in  which  he  ought  to 
be  tried,  and  to  summon  the  witnesses  on 
whose  information  the  presentment,  indict- 
ment or  information  was  made,  to  appear 
and  testify  before  the  justice.  The  justice 
to  whom  such  warrant  is  returned,  shall 
proceed  in  the  case  as  if  the  warrant  had 
been  issued  by  himself. 

16.  When  a  presentment  is  made  or  indict- 
ment found  in  a  case,    other  than  that  pro- 
vided for  in  the  preceding  section,  if  it  be  in 
a  Circuit  court,  a  copy  of  such  presentment 
or   indictment,  and    of  all  papers  relating 
to  the  case,  shall  be   certified   by  the   clerk 
to  the  court  of  the  county  or  corporation  in 
which  the  offence  is  charged  to  have   been 
committed.     Upon  such  presentment  or  in- 
dictment, and  upon  any  like  presentment  or 
indictment  made  or  found,   or  information 
filed  in  such  County   or  Corporation    conrt, 
process  shall  be  awarded  by  the  court,  or  be 
issued  by  the   clerk   thereof,    in   vacation. 
Such   process,    if   the   prosecution  be  for  a 
felony,  shall  be  a  capias ;  if  it  be  for  a  mis- 
demeanor, for   which  an   infamous  or  cor- 
poral punishment  may  be  inflicted,    it  may 
be  a  capias  or  a  summons,  at  the  discretion 
of  the  court ;  in  all  other  cases   it  shall  be, 
in  the  first  instance,  a   summons;  but   if  a 
summons  be   returned   executed,    or  two  be 
returned  not  found,    and  the  defendant  do 
not  appear,  the  court  may  award  a   capias. 
All  copies  certified  under  this  section  shall 
be  used   with   the  same   effect   as  the  orig- 
inals. 

The  counsel  for  the  plaintiff  in  error 
insist,  that  under  the  15th  section,  a  party 
charged  with  a  felony  is  entitled  of  rii^-ht  to 
an  examination  before  a  justice  of  the 
county  or  corporation  in  which  he  ought  to 
be  tried,  before  he  can    be    put    upon 

748  his  trial,  just  as  he  *  would  have  been 
entitled  to  an  examination  by  an  ex- 
amining court  under  the  former  law; 
although  one  of  the  counsel  seemed  to  think 
that,  to  sustain  that  construction  of  the 
15th  section,  it  would  be  necessary  to  disre- 
gard and  strike  out  of  the  16th  section  the 
words:  **if  the  prosecution  be  for  a  felony 
(such  process)  shall  be  a  capias." 

I  differ  with  the  learned  counsel  in  this 
construction,  and  think  that  a  party 
charged  with  felony  is  not  entitled,  as  mat- 
ter of  right,  to  an  examination  by  a  justice 
before  he  can  be  put  upon  his  trial,  accord- 
ing to  the  true  construction  of  the  law  as  it 
now  stands.     And  this   view   seems   to  me 
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to  be  strongly  sustained,  both  by  reason 
and  authority.  It  would  require  plain  lan- 
g'uag-e  TO  satisfy  me  that  the  I/egislature, 
while  they  expressly  abolished  examining 
courts,  at  the  same  time  intended  to  put  a 
single  justice  in  the  place  of  such  courts — 
that  is,  in  the  place  of  a  court  of  five  jus- 
tices. This  would  be  contrary  to  the  plain 
policy  of  the  amendatory  act,  which  was  to 
avoid  unnecessary  delay  and  expense  by 
abolishing  examining  courts  and  otherwise. 
These  courts  were  in  existence  in  Virginia 
for  a  very  long  period,  and  were  held  in 
high  esteem  by  the  public.  They  were  orig- 
inally established,  no  doubt,  to  secure  to 
an  accused  the  benefit  of  an  examination 
by  a  court  of  the  county  in  which  the  of- 
fence was  charged  to  have  been  committed 
(generally  his  own  county),  before  he  could 
be  sent  to  the  General  court  (which  might 
be  held  at  a  great  distance  from  him)  for 
trial.  Afterwards,  when  the  jurisdiction  of 
the  General  court  in  the  trial  of  criminal 
cases  was  distributed  among  the  District 
courts,  the  same  reason  existed,  though  not 
to  so  great  an  extent,  for  the  continuance 
of  examining  courts;  and  they  were  accord- 
ingly continued  during  the  existence  of 
those  courts.  And  even  after  those  courts 
were   abolished,    and   their  jurisdiction  in 

criminal  cases  was  transferred  to  su- 
749      perior  courts    held   in   the   ^counties 

and  corporations  respectively ;  though 
the  reason  which  had  previously  existed 
for  the  institution  of  examining  courts  then 
apparently  ceased  to  exist,  ^et  the  public 
had  become  so  wedded  to  the  institution  by 
long  use  and  habit,  that  it  was  continued 
in  existence  down  to  its  abolition  by  the  act 
of  1866-*67.  The  examination  of  an  ac- 
cused, by  a  justice  of  the  peace,  was  never 
considered  in  Virginia  as  a  matter  of 
right,  but  merely  as  a  means  to  an  end: 
that  is,  as  a  means  of  bringing  the  accused 
to  justice,  and  giving  him  the  benefit  of  an 
examining  court,  to  which  he  was  entitled 
by  law,  and  which  could  only  be  called  by 
the  warrant  of  a  justice  of  the  peace.  When 
examining  courts  were  abolished,  the  neces- 
sity for  a  preliminary  examination  by  a 
justice  of  the  peace»  in  order  to  the  consti- 
tution of  such  a  court,  also  ceased;  and 
there  was  then  no  occasion  for  an  examina- 
tion by  a  justice,  except  as  a  means  of 
bringing  the  accused  to  justice. 

Generally,  a  prosecution  for  felony  is 
commenced  by  a  complaint  before  a  justice 
of  the  peace,  and  a  warrant  issued  by  him 
to  arrest  the  accused  and  bring  him  before 
the  same  or  some  other  justice  to  be  exam- 
ined and  disposed  of  according  to  law ;  and 
this  is  the  case  as  well  now  as  it  was  before 
the  abolition  of  examining  courts.  It  is  the 
most  convenient  mode  of  bringing  the  ac- 
cused to  justice ;  that  is,of  compelling  him  to 
answer  an  indictment  found,  or  to  be  found, 
against  him,  in  a  court  of  competent  juris- 
diction for  his  trial.  But  where  he  is 
already  in  the  custody  of  the  court  in  which 
such  an  indictment  is  so  found,  or  can  be 
brought  into  such  custody  by  a  capias,  is- 
sued  under  the  16th  section  of  the   act,    to 


compel  him  to  answer  the  indictment,  there 
is  no  occasion  for  any  examination  by  a 
justice.  And  now  let  us  see  which  of  these 
two  conflicting  constructions  of  the  act — 
that  of  the  counsel  of  the  accused,  or  that 
which  I   maintain — is   more  conform- 

750  able  *to  the  terms  of  the  ISth  and  16th 
sections,    and   of  the   other   parts  of 

the  act. 

The  15th  section  was  intended  to  apply, 
and  expressly  does  apply,  only  to  a  case  of 
felony.  *^Upon  a  presentment,  indictment 
or  information  of  a  felony,"  is  the  lan- 
guage in  which  it  commences.  And  it  thus 
proceeds:  **For  which  the  party  charged 
has  not  been  arrested,  the  presiding  judge 
or  justice  shall  issue  a  warrant.''  From 
which  it  is  argued  that  whenever  the  party 
charged,  whether  it  be  in  a  court  of  com- 
petent jurisdiction  to  try  him,  or  any  other 
court,  has  not  been  arrested,  a  bench  war- 
rant, and  not  a  capais,  must  of  necessity 
be  issued  against  nim.  By  reference  to  1 
Rev.  Co.  1819,  p.  605,  ch.  169,  {  20,  we  see 
the  source  from  which  {  15  of  the  present 
law  was  derived ;  and  we  plainly  see  the 
original  meaning  and  object  of  the  provi- 
sion. It  there  commences  thus:  ''When  a 
presentment  shall  be  made  by  a  crand  jury 
of  this  Commonwealth  in  any  of  the  Supe- 
rior courts  thereof  having  criminal  juris- 
diction, of  a  felony  committed  by  any  per- 
son, and  the  person  so  presented  would  be 
entitled  to  a  trial  before  an  examining 
court  of  his  or  her  county,  it  shall  be  the 
duty  of  the  judge  who  presides,  when  such 
presentment  is  made,  to  issue  his  warrant, " 
&c.  All  persons  charged  with  felony  were 
then  entitled  to  the  benefit  of  an  examin- 
ing court.  So  that  the  provision  applied  to 
cases  only  in  which  the  party  presented  had 
not  had  such  benefit,  and  one  of  the  objects, 
if  not  the  main  object  of  the  provision, 
plainly  was  to  secure  to  him  that  benefit. 
In  the  act  of  1847-8,  Acts  of  Assembl3'',  pp. 
93-164,  called  the  ''Criminal  Code,''  this 
provision  is  revised,  amended  and  embod- 
ied, and  constitutes  section  16  of  chapter  20 
of  that  Code.  That  section  made  some 
formal,  but  no  very  material  change  of  the 
former  law.  Instead  of  saying,  as  {  20  of 
the  act  of  1819  did,  ''and  the  person  so  pre- 
sented would  be  entitled  to  a  trial  be- 

751  fore  an  examining  court,"  *it  said, 
"for  which  the  partv  charged  there- 
with shall  not  have  been  already  arrested." 
Now,  this  was  a  merely  verbal,  and  not  a 
material  change  of  the  act  of  1819.  A  party 
who  had  been  examined  had,  of  necessity, 
already  been  arrested ;  whereas,  a  party  who 
had  not  been  examined,  had  not,  at  least  as 
a  general  thing,  already  been  arrested. 
And  the  Legislature  of  1847-8,  in  saying, 
"shall  not  have  been  already  arrested," 
intended  in  effect  to  say,  "would  be  enti- 
tled to  a  trial  before  an  examining  court." 
Perhaps  the  meaning  would  have  been 
plainer  if  the  language  of  the  old  law  had 
remained  unchanged;  but  I  am  confident 
that  no  change  of  meaning  was  intended  by 
the  change  made  in  the  language.  An- 
other, and  perhaps  the  only  other  change 
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made  by  i  16,  chapter  20  of  the  ''Criminal 
Code/'  may  be  considered  of  more  impor- 
tance. It  required  the  party,  when  arrested, 
to  be' carried  before  some  justice  of  the 
peace  of  the  county  or  corporation  in  which 
the  offence  might  be  charged  to  have  been 
committed,  in  order  that  the  case  might  be 
proceeded  within  the  same  manner  as  if  the 
arrest  had  been  by  virtue  of  a  warrant  orig- 
inally issued  by  him  ^  whereas  {  20  of  the 
act  of  1819  required  the  party,  when  ar- 
rested, to  be  committed  to  the  jail  of  the 
county  where  the  offence  might  be  charged 
to  have  been  committed;  whereupon  the 
jailor  was  required  to  notify  some  justice  of 
the  peace  of  the  county,  thereof,  who  was 
required  to  issue  his  warrant  for  summon- 
ing a  court  of  examination,  as  in  other 
cases.  Now  this  change  is  not  so  material 
as  would  seem  to  be  supposed,  if  in  fact  it 
be  of  any  materiality.  It  seems  to  be  sup- 
posed that  it  tends  to  show  that  the  Legis- 
lature of  1847-8  thereby  recognized  that  a 
party  charged  with  a  felony  was  entitled, 
in  all  c^ses  and  notwithstanding  he  may 
have  been  presented  therefor  by  a  grand 
jury,  not  only  to  the  benefit  of  an  ex- 
752  amining  court,  but  also  to  the  *bene- 
fit  of  a  preliminary  examination  by  a 
justice  of  the  peace.  In  other  words,  that 
this  latter  examination  was  an  independent 
right  of  the  accused,  and  not  a  mere  inci- 
dent of  the  examining  court.  Such,  I 
think,  was  plainly  not  the  fact.  The  lyeg- 
Islature  of  1819  considered  the  presentment 
of  the  grand  jury  as  a  sufficient  foundation 
for  calling  a  court  of  examination,  and 
therefore  directed  the  accused  to  be  com- 
mitted to  jail,  and  the  jailor  to  notify  a 
justice  of  the  fact,  and  the  justice  to  issue 
his  warrant  to  summon  a  court.  The  L/Cg- 
islature  of  1847-8  no  doubt  agreed  with  that 
of  1819  in  so  considering ;  but  it  occurred 
to  them  that  it  would  be  one  link  less  in 
the  chain  of  proceeding  to  carry  the  accused 
directly  before  a  justice,  instead  of  commit- 
ting him  to  jail,  and  that  the  accused  might 
avoid  being  committed  to  jail  by  satisfying 
the  justice  of  his  innocence  of  the  offence 
charged,  or  at  least  by  giving  bail,  if  the 
offence  was  a  bailable  one ;  and  therefore 
the  change  was  made. 

The  16th  section  of  chapter  20  of  the  act 
of  1847-8,  was  copied,  almost  literally,  into 
the  Code  of  1849,  at  least  only  verbal 
changes  were  made  therein ;  and  the  same 
provision  remained  unchanged,  until  the 
passage  of  the  act  of  1866-7.  In  the  Codes 
of  1849  and  1860,  it  formed  the  15th  section 
of  ch.  207.  And  in  the  act  of  1866-7,  the 
same  provision,  as  then  amended,  forms 
the  same  section  of  the  same  chapter. 

Why,  then,  it  may  be  asked,  was  the  pro- 
vision retained  at  all  in  that  act,  since  the 
examining  courts,  which  had  chiefly,  if  not 
entirely,  been  the  cause  of  its  adoption  orig- 
inally, were  thereby  themselves  abolished? 
And  why  were  the  words  ** indictment  or 
information"  inserted  in  the  section  as  it 
is  embodied  in  that  act? 

Although  the  chief  office  of  the  provision 
was    to  afford  a  means  of  having  a  person 


presented    of     felony     carried    before    an 
examining  court,    to  the   benefit    of 

753  *which   he  was  entitled,    before     he 
could  be  tried  for  the  offence,  yet  that 

was  not  its  only   office.     It  served  another 
purpose,  which  it  might  continue  to  serve, 
and    with    more   effect,    under  the    act    of 
1866-7.    A  person  might  be  presented  of  a 
felony  in  a  court  which  had  no  jurisdiction 
of  the  case;  and  then   it  was  necessary    to 
have  the  accused  arrested   and  carried    be- 
fore a  justice  of  the   county  in   which    the 
offence  was  charged  to   have  been   commit* 
ted,  in  order  that   it  might  be   prosecuted 
there.     In  such  a  case,  of  course  it   would 
have  been  improper  to  issue  a  capias,    and 
the  only   mode  of  causing   an   arrest   and 
carrying  on  the  prosecution,  was  by  issuing- 
such  a  warrant.as  is  directed  to  be  issued  by 
the  provision  in  question.    That   this  was 
one  of  the   purposes  of   the   provision,    is 
plainly  apparent  from  its  very  words,  which 
direct  the  accused   to  be  carried  before  '^a 
justice   of   the   county   or    corporation    in 
which  he  ought  to  be  tried;**  not  **in  which 
he  was  presented:*'  thus  showing   that  the 
Liegislature     had    in   their    contemplation 
cases  in  which  a  felony  committed  in  one 
county    might    be    presented    in    another. 
The  language   of  the  provision,    from   its 
first  adoption  in  our  code  of  criminal  pro- 
cedure, has  been  substantially  the  same   in 
this  respect.     This  useful  purpose  of  the 
provision,    as  I  have  already  said,    it  may 
continue  to  serve,  and  with  more  effect,  un- 
der the  new  act.     For  there  is  now  occasion 
for  it,  not  only  where  a  person  is  presented 
of  a  felony  committed  in  another  county, 
but  also  where  he  is  presented  in  a  Circuit 
court  of  a  felony  committed   in   the  same 
county  in  which  the  court  is  held.     In  either 
case,  a  bench  warrant,    as   it   is  called,    is 
necessary,    or  at    least   convenient,    as    a 
means  of  securing  the  arrest  and  prosecution 
of   the   accused.    The   Circuit   courts  have 
now  no  jurisdiction  to  try  felonies,    except 
certain  cases  to  be  brought  before  them  in 
a  certain  manner  prescribed  by  law.     There- 
fore,   the  provision   has  been  retained   in 
the    present   law.      But,    it   may   be 

754  *said,    that    the    Liegislature    might 
have  directed  an  indictment  found  in 

a  Circuit  court,  for  a  felony  committed  in 
the  county  in  which  the  court  is  held,  to  be 
certified  to  the  County  court  of  such  county 
for  trial,  as  is  provided  in  the  case  of  an 
indictment  for  a  misdemeanor.  Still,  the 
case  of  a  presentment  for  a  felony  commit- 
ted in  another  county  would  be  left  unpro- 
vided for.  And  even  in  the  case  of  a  felony 
committed  in  the  same  county,  if  the  indict- 
ment were  directed  to  be  certified  to  the 
County  court  for  trial,  some  time  would 
necessarily  elapse  before  a  capias  could  be 
awarded  by  the  county  court  in  such  case, 
during  which  time  there  would  be  danger 
of  an  escape  from  justice  by  the  accused. 
The  provision  in  question,  which  the  Leg- 
islature of  1866-'7  found  already  in  the  code 
of  criminal  procedure  which  they  were  then 
revising,  seemed  to  answer  well  the  purpose 
in  view,  and  it  was   therefore   retained,   as 
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everything^  in  the  former  law  was  which 
did  not  plainly  conflict  with  the  scheme 
which  they  contemplated  in  making  the 
revision. 

As  to  the  words  *  indictment  or  informa- 
tion,** inserted  in  the  15th  section  of  the 
amendatory  act,  these  words  were  no  doubt 
inserted  after  the  word  presentment  (which 
alone  was  used  as  descriptive  of  the  form 
of  the  charge  in  the  provision  as  it  stood 
in  former  laws),  because  it  had  just  been 
said,  in  the  1st  section  of  the  same  chapter 
as  amended,  that  **  prosecution  for  offences 
against  the  Commonwealth,  unless  other- 
wise provided,  shall  be  by  presentment,  in- 
dictment or  information;"  and  conformity 
seemed  to  require  that  the  same  words 
should  be  used  in  the  15th  section.  The 
I^egislature  may  have  supposed  that  the 
word  ** presentment"  did  not  comjirehend 
''indictment,'*  as  it  does;  and  it  was  used 
in  that  comprehensive  sense,  in  the  pro- 
vision as  it  stood  in  former  laws.  As  to 
the  word  * 'information,**  it  was  not  compre- 
hended in  the  word  presentment,  and 
755  it  could  only  have  been  used  *for  con- 
formity, as  before  stated,  and  because 
it  might  happen  that  an  information  might 
be  filed  charging  a  person  with  felony, 
merely  for  the  purpose  of  having  him  ar- 
rested by  a  bench  warrant  and  carried 
before  a  justice  of  the  proper  county  for  pros- 
ecution. It  could  have  been  inserted  for 
no  other  purpose,  because  a  person  cannot 
be  prosecuted  for  felony  by  information, 
but  only  by  indictment.  See  {  2,  chap.  207 
of  the  amended  act,  and  Matthews'  and 
Gamer's  cases,  18  Gratt.  969. 

And  now  let  us  examine  the  next,  or  16th, 
section  of  chapter  207,  hereinbefore  set  out, 
and  enquire  what  effect  that  has  upon  the 
question  under  consideration.  I  think  it 
strongly  confirms  my  view  of  that  question. 
It  commences  thus :  ' '  When  a  presentment 
is  made,  or  indictment  found,  in  a  case 
other  than  that  provided  for  in  the  preced- 
ing section,  if  it  be  in  a  Circuit  court,  a 
copy  of  such  presentment  or  indictment, 
and  of  all  papers  relating  to  the  case,  shall 
be  certified  by  the  clerk  to  the  court  of  the 
county  or  corporation  in  which  the  offence 
is  charged  to  have  been  committed."  We 
notice  here  that  the  word  "information," 
which  occurs  in  the  preceding  section,  is 
dropped  in  this.  Why  so,  does  not  appear, 
unless  it  was  because  an  information,  being 
a  mere  charge  drawn  by  the  attorney  for 
the  Commonwealth,  the  Legislature  sup- 
posed, that  instead  of  directing  an  informa- 
tion to  be  certified  from  one  court  to  another, 
for  the  purpose  of  having  process  issued 
thereon ;  a  simpler  process  would  be  to  file 
a  new  information  in  the  court  of  the  county 
in  which  the  offence  is  charged  to  have  been 
committed.  Still  no  means  are  provided  for 
causing  the  new  information  to  be  filed. 
This  omission  of  the  word  "information" 
is  more  strange  when  we  see  that  it  occurs 
in  the  section  as  it  stood  in  the  act  of 
1847-^,  and  in  the  Codes  of  1849  and  1860, 
while  the  word  "indictment"  does  not  there 
occur,     though     it     is     expressed    in    the 


756  section  *as   it  stands   in  the  present 
law.     Why   it  does  not  there  occur,  is 

explained  by  the  fact  that  the  word  "pre- 
sentment" was  there  used  in  its  generic 
sense,  which  comprehends  an  indictment. 
The  words  "presentment"  and  "indict- 
ment," as  used  in  the  commencement  of  { 
16  of  the  present  law,  refer  only  to  present- 
ments and  indictments  made  or  found  in  a 
Circuit  court  and  in  cases  of  misdemeanor. 
That  they  are  so  confined  as  to  a  Circuit 
court,  is  expressly  declared  in  the  section. 
That  they  are  so  confined  as  to  cases  of 
misdemeanor,  is  apparent  from  the  words, 
"other  than  that  provided  for  in  the  preced- 
inflf  section;"  the  case  there  provided  for 
being  only  a  case  of  felony.  These  words 
"presentment"  and  "indictment"  have  not 
here  precisely  the  same  application  which 
the  words  "presentment"  and  "informa- 
tion" have  in  the  corresponding  section  of 
the  act  of  1847-8,  and  the  Codes  of  1849  and 
1860.  That  is,  the  words  "other  than  that 
provided  for  in  the  preceding  section," 
have  not  precisely  the  same  meaning  or 
effect  in  the  present  law  which  they  had  in 
those  Codes.  As  there  used  they  served  to 
show  that  the  words  "presentment"  and 
"information,"  in  the  16th  section,  referred 
not  only  to  all  cases  of  misdemeanor,  but  also 
to  certain  cases  of  felony ;  that  is,  a  case 
of  felony  other  than  that  provided  for  in  the 
preceding  section,  which  was  a  felony  for 
which  the  party  had  not  "been  arrested,"  ac- 
cording to  the  language  of  the  act  of  1847-8, 
and  the  Codes  of  1849  and  1860,  or  for  which 
he  "would  be  entitled  to  a  trial  before  an 
examining  court,"  according  to  the  lan- 
guage of  the  Code  of  1819 ;  which,  as  we 
have  seen,  meant  the  same  thin^.  That 
the  words  "presentment"  and  "informa- 
tion," as  used  in  the  16th  section  of  chapter 
207  of  the  Code  of  1849,  were  intended  to 
refer  to  certain  cases  of  felony,  is  shown 
by  the  fact  that  the  revisors,  in  their  re- 
port, supposing  that  there  was  a  con- 

757  flict  between  «  16  and  17  of  the  *20th 
chapter  of  the  act  of  1847-8,  recom- 
mended that  it  should  be  avoided  by  in- 
serting certain  words  in  the  16th  section  of 
chapter  207  of  the  Code  (which  corresponds 
with  the  17th  section  of  chapter  20  of  the 
act  of  1847-8),  so  as  plainly  to  confine  the 
operation  of  that  section  to  cases  of  misde- 
meanor. But  the  Legislature  rejected  their 
proposed  amendment,  and  instead  of  the 
words  recommended  by  them,  inserted  the 
words  "in  a  case  other  than  that  provided  for 
in  the  preceding  section,"  which  we  find 
in  the  law  as  it  now  stands.  Thus  showing 
clearly  that  the  16th  section  was  intended  to 
embrace  in  its  operation  a  case  of  felony 
not  embraced  in  the  operation  of  the  15th 
section ;  and  as  that  section,  as  we  have 
seen,  was  confined  to  a  presentment  of  a 
felony  for  which  the  party  charged  had 
not  been  arrested;  that  is,  had  not  had  the 
benefit  of  a  trial  before  an  examining 
court,  i  16  was  intended  to  embrace  a  case 
of  felony  in  which  he  had  already  had  such 
benefit,  but  was  not  in  custody  at  the  time 
of  finding  the  indictment,  as  he  might  not 
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be  by  reason  of  his  escape,  or  if  bailed,  by 
his  failure  to  appear  in  discharge  of  his 
recognizance. 

The  16th  section,  as  it  stands  in  the  pres- 
ent law,  then  proceeds:  **Upon  such  pre- 
sentment or  indictment,  and  upon  any  like 
presentment  or  indictment  made  or  found, 
or  information  filed  in  such  county  or  cor- 
poration court,  process  shall  be  awarded  by 
the  court,  or  be  issued  by  the  clerk  thereof 
in  vacation."  The  word  **8uch,**  last  used, 
refers  to  the  **  county  or  corporation  in 
which  the  offence  is  charged  to  have  been 
committed,"  as  mentioned  just  above. 
And  the  words  *^upon  any  like  presentment 
or  indictment  made  or  found,"  embraces 
cases  of  felony  as  well  as  misdemeanor ;  as 
plainly  appears  from  what  follows,  which 
is,  **Such  process,  if  the  prosecution  be  for 
a  felony,  shall  be  a  capias;  if  it  be  for  a 
misdemeanor,  for  which  an  infamous  or 
corporal  punishment  may  be  inflicted, 

758  *it  may  be  a  capias  or  a  summons,  at 
the  discretion   of    the   court;   in   all 

other  cases  it  shall  be,  in  the  first  instance, 
a  summons ;  but  if  a  summons  be  returned 
executed,  or  two  be  returned  *not  found,' 
and  the  defendant  do  not  appear,  the  court 
may  award  a  capias."  This  last  clause,  in 
regard  to  process,  formed  the  subject  of  a 
separate  section  in  the  act  of  1847-8,  while 
it  is  embodied  in  the  16th  section  of  the  act 
of  1866-7 ;  but  its  meaning  is  the  same  in 
both. 

My  construction  of  the  15th  and  16th  sec- 
tions then  is,  that  the  l5th  is  confined  to 
cases  where  the  charge  of  felony  is  made 
in  a  court  not  having  jurisdiction  to  try  the 
offence,  whether  such  court  be  a  Circuit, 
County  or  Corporation  court;  while  the  16th 
section  applies  to  cases  where  the  charge, 
whether  it  be  for  felony  or  misdemeanor,  is 
before  a  court  having  jurisdiction  to  try 
the  offence,  that  is,  *  *  the  court  of  the  county 
or  corporation  in  which  the  offence  is 
charged  to  have  been  committed:"  includ- 
ing in  the  latter  cases  a  presentment  or  in- 
dictment for  a  misdemeanor,  certified  to 
such  court  by  the  clerk  of  a  Circuit  court, 
as  required  by  the  section.  In  the  former 
case,  a  capias  to  answer  the  charge  is  not 
the  proper  process  for  the  arrest  of  the  ac- 
cused, because  he  cannot  answer  it  in  a 
court  not  having  jurisdiction  to  try  it,  and 
therefore  a  warrant  is  directed  to  be  issued 
to  arrest  him,  ^*and  carry  him  before  a 
justice  of  the  county  or  corporation  in 
which  he  ought  to  be  tried,"  who  is  to 
**  proceed  in  the  case  as  if  the  warrant  had 
been  issued  by  himself."  In  the  latter 
case,  that  is,  in  regard  to  the  16th  section, 
there  being  a  proper  charge  before  a  court 
of  competent  jurisdiction  to  try  it,  nothing 
remains  to  be  done  in  order  to  its  trial,  but 
to  compel  the  accused,  by  proper  process, 
to  answer  the  charge.  Accordingly,  the 
section  directs  such  process  to  be  there- 
upon awarded  or  issued,  and  prescribes 
what  the  process  shall  be,    declaring 

759  '^that  it  shall  be  a  capias,  if  the  prose- 
cution be  for  a  felony. 

If  it  be  asked,  why  did  not   the  Legisla- 


ture direct  the  presentment,  &c. ,  mentioned 
in  the  15th  section  to  be  certified  to  the 
court  of  the  county  or  corporation  in  which 
the  offence  is  charged  to  have  been  com- 
mitted, as  is  done  by  the  16th  section  in 
regard  to  a  misdemeanor,  instead  of  direct- 
ing a  warrant  to  be  issued?  The  answer  is, 
that  it  would  produce  delay  in  the  arrest  of 
the  accused  to  send  the  charge  to  another 
court,  in  order  that  process  might  be 
awarded  therein,  instead  of  issuing  a  war- 
rant immediately  against  him ;  and,  hear- 
ing of  the  charge,  as  he  no  doubt  soon 
would,  he  would  be  apt  to  make  his  escape 
before  he  could  be  arrested.  Other  reasons 
might  be  suggested,    but  it  is  unnecessary. 

Again,  it  may  be  said  that  a  person 
might  be  arrested  under  a  capias  in  a  dis- 
tant county  from  that  in  which  he  wonld 
have  to  be  tried,  and  be  carried  to  the  lat- 
ter county,  and  there  committed  to  jail; 
whereas,  by  being  carried  under  a  warrant 
before  a  justice,  he  might  be  able  to  show 
that  he  was  not  guilty  of  the  offence,  and 
obtain  his  discharge,  or  might  be  admitted 
to  bail.  The  answer  is,  that  this  possible 
inconvenience  is  obviated  in  a  great  de- 
gree, if  not  entirely,  by  the  right  which  he 
has  to  obtain  relief  by  habeas  corpus,  and 
by  a  speedy  trial  of  the  case,  which  the  law 
secures  to  him. 

But  whatever  arguments,  ab  inconvenienti 
or  otherwise,  may  be  made  against  the 
construction  for  which  I  contend,  I  think 
they  are  greatly  outweighed  by  the  reasons 
which  exist  in  support  of  that  construction. 
I  cannot  bring  my  mind  to  the  belief  that 
the  L/egislature,  in  abolishing  the  examin- 
ing courts,  intended  at  the  same  time  to 
make  an  examination  by  a  justice  of  the 
peace,  indispensably  necessary  before  there 
can  be  a  trial  for  felony,  even  thoug^h 
760  the  charge  be  made  by  *indictment 
found  by  a  grand  jury  of  the  county 
or  corporation  in  which  the  offence  is 
charged  to  have  been  committed,  and  in  a 
court  of  competent  jurisdiction  to  try  the 
offence.  If  the  L/egislature  had  so  intended, 
they  would  not  have  left  so  very  important  a 
matter  to  be  vaguely  inferred  from  language 
which,  I  think,  admits,  much  more  plaus- 
ibly and  reasonably,  of  a  different  construc- 
tion; but  would  have  expressly  declared 
such  intention,  as  they  did  in  the  former 
law  in  regard  to  examining  courts.  The 
law  in  regard  to  those  courts,  as  it  stood  in 
the  Code  when  the  act  of  1866-7  was  passed, 
declared    that,    **  before    a    white     person, 

charged  with  a  felony ,  is  tried  before  a 

Circuit  court,  he  shall  be  examined  as 
hereinafter  provided,  unless,  by  his  assent, 
entered  of  record  in  such  court,  such  exam- 
ination be  dispensed  with."  Code  of  1860, 
ch.  205,  i  1,  p.  827.  And  it  further  declared, 
that  *4f  the  court,  in  which  a  person  is  ex- 
amined as  aforesaid,  discharge  him,  he  shall 
not  thereafter  be  questioned  or  tried  for  the 
same  offence."  Id.  {  11,  p.  828.  Thus,  in 
substance,  the  law  had  been  for  a  great 
many  years.  Is  it  credible  that  the  leg- 
islature of  1866-7,  with  the  Code  of  criminal 
procedure,   containing  these  two  important 
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provisions,  before  their  eyes,  and  engaged 
in  the  work  of  revising  and  amending  it, 
would  have  repealed  the  whole  chapter  con- 
taining these  provisions,  without  expressly 
declaring,  if  they  had  so  intended,  that, 
before  a  person  charged  with  a  felony  is 
tried  therefor,  he  shall  be  examined  before 
a  justice  of  the  peace,  &c.?  Not  only  would 
they  have  so  declared,  but  they  would  also, 
no  doubt,  have  further  declared  what  should 
be  the  effect  of  a  discharge  by  such  justice, 
and  whether  it  should  be,  as  was  the  case 
in  regard  to  an  examining  court,  that  the 
accused  should  ^^not  thereafter  be  ques- 
tioned or  tried  for  the  same  offence. '  Instead 
of  so  expressly  declaring  their  intention,  if 
it  existed,  they  have  left  us  to  infer 
761      it,  *with  great  diflficulty,  in  regard  to 

the  necessity  of  an  examination  be- 
fore a  justice;  and  they  have  left  us  in 
total  darkness,  as  to  what  would  be  the 
effect  of  a  discharge  by  such  justice;  and 
whether  or  not  it  would  be  necessary,  in 
case  the  accused  was  committed  or  recog- 
nized for  trial,  to  have  a  new  indictment 
found  by  the  grand  jury,  even  though  one 
may  already  have  been  found  against  him 
in  the  court  which  has  to  try  the  offence. 

The  construction  for  which  I  contend,  is 
expressly  maintained  bv  the  decision  of  the 
late  *' Military  Court  of  Appeals,"  in  the  case 
of  Shelly  v.  The  Commonwealth,  19  Gratt. 
652 ;  and  I  entirely  concur  in  the  opinion  of 
the  court  in  that  case.  It  is  also  strongly 
maintained  by  the  decisions  in  Clore'scase, 
8  Gratt.  606;  and  Wormeley's  case,  10  lb. 
658.  In  Clore's  case,  there  was  a  motion 
to  quash,  and  a  plea  in  abatement,  on  the 
ground  of  alleged  irregularities  in  the  pro- 
ceedings before  the  justice  who  committed 
the  accused  for  examination  by  the  County 
court,  without  any  previous  enquiry  or  ex- 
amination into  the  truth  of  the  offence  by 
the  justice  himself.  On  this  subject,  Judge 
Lromax,  in  delivering  the  opinion  of  the 
court,  said :  **No  precedent  has  been  referred 
to  for  sustaining  either  a  plea  in  abate- 
ment, or  a  motion  to  quash,  upon  the  ground 
of  such  irregularities  in  the  initiatory  pro- 
ceedings of  the  justice,  which  are  designed 
merely  to  ascertain  that  there  is  a  degree 
of  suspicion  against  the  accused,  requiring 
that  he  should  be  held  in  custody  until  a 
more  solemn  examination  can  be  had  as  to 
the  probabilities  of  the  charge,  and  a  trial 
had  of  his  guilt  or  innocence.  Whatever 
inconveniences  he  may  complain  of,  as  to 
the  examination  or  want  of  examination 
before  the  justice,  they  can  have  no  rele- 
vancy as  objections  to  the  indictment, 
which  has  given  the  sanction  'of  the  ^grand 
inquest  of   the    county    to    the    charge    for 

which  the  justice  committed  him.  At 
762      that  stage  of   the  proceedings,  *after 

the  finding  of  the  grand  jury  upon  the 
examinations  and  proofs  before  them, 
charging  him  with  the  murder,  what  de- 
fence, in  reason  or  in  law,  can  or  ought  it 
to  be  to  the  prisoner,  that  the  justice  who 
committed  him  for  the  crime,  did  not,  in 
his  prior  examination,  examine  the  case 
according  to  legal][rules  of  evidence?"    The 


court  then  refers  to  the  case  of  the  Com- 
monwealth V.  Murray,  2  Va.  Cases,  504,  as 
giving  a  decisive  answer  to  the  question, 
and  thus  proceeds:  *'The  principle  of  that 
decision  is  not  at  all  varied,  because  of  any 
subsequent  amendments  of  the  law  in  ch. 
204,  Code  of  1849,  relating  to  arrest,  com- 
mitment and  bail."  These  views  are  fully 
sustained  by  this  court  in  Wormeley's  case, 
cited  supra.  See  the  opinion  of  the  court, 
delivered  by  Judge  Daniel,  pp.  666-670. 
These  cases  clearly  show,  that  a  prelimi- 
nary examination  by  a  justice  was  never 
regarded  in  Virginia  as  a  necessity  in  a 
criminal  case,  further  than  as  a  means  of 
summoning  or  authorizing  a  court  of  exam- 
ination in  a  case  of  felony ;  and  that  the 
act  of  1847-8  produced  no  change  of  the  law 
in  that  respect.  The  act  of  1866-7  has 
given  no  greater  effect  to  the  examination 
by  a  justice  than  it  formerly  had.  And, 
as  it  owed  its  necessity  at  any  time  only  to 
the  existence  of  examining  courts,  it  seems 
to  follow,  as  a  matter  of  course,  that  such 
necessity,  if  it  can  be  so  called,  ceased  to 
exist  when  the  examining  courts  ceased  to 
exist. 

I  owe  an  explanation  for  having  said  so 
much  upon  this  question.  I  have  done  so, 
because,  1st,  the  question  is  a  most  impor- 
tant one ;  2dly,  it  was  argued  at  very  great 
length  by  the  learned  counsel  of  the  plain- 
tiff in  error,  who  much  relied  on  the  assign- 
ment of  error  on  which  it  arises ;  and,  3dly, 
there  is  a  diversity  of  opinion  upon  it 
among  the  judges  of  this  court,  now  in 
session. 

Since  writing  the  foregoing  opinion,  I 
have  heard  read,  in  conference,  the 
763  opinion  about  to  be  delivered  *by  my 
brother  Staples;  which,  though  cer- 
tainly able  and  ingenious,  has  yet  produced 
no  change  of  the  views  I  have  presented. 
But  I  have  already  said  so  much  on  the 
subject,  that  I  would  be  inexcusable  in  pro- 
longing this  opinion  to  much,  if  any  ex- 
tent, for  the  purpose  of  further  enforcing 
the  views  I  have  already  presented,  or  of 
presenting  other  views  suggested  by  his 
opinion.  I  will  venture,  however,  to  say 
this  much  at  least,  that  his  construction 
requires  us  to  strike  out  of  the  16th  section 
the  important  words:  Such  process,  **if  the 
prosecution  be  for  a  felony;"  not  because 
they  are  unmeaning,  and  mere  surplusage, 
but  because  they  are  in  direct  conflict  with 
what  goes  before  in  the  same  section,  ac- 
cording to  his  construction  of  it?  That 
construction  also  requires  us  to  confine  the 
words  ** presentment"  and  ** indictment," 
wherever  they  occur  in  the  previous  part  of 
the  section,  to  a  case  of  misdemeanor, 
although  ** misdemeanor"  is  not  once  men- 
tioned in  that  part  of  the  section,  and  al- 
though the  word  ** indictment"  at  least,  if 
not  ** presentment"  also,  applies  as  well,  in 
its  ordinary  and  proper  signification,  to  fel- 
ony as  to  misdemeanor.  But  a  more  serious, 
and  to  me  an  insuperable  obstacle  in  the 
way  of  that  construction  is,  that  it  requires 
us  to  believe  that  the  Legislature,  while 
at>olishing  examining   courts,    intended   to 
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make  an  examination  by  a  single  justice, 
a  matter  of  necessity,  before  a  person  can  be 
tried  for  a  felony,  though  indicted  therefor 
in  solemn  form  by  a  grand  jury  of  the 
county  in  which  the  offence  is  charged  to 
have  been  committed;  and  that  the  Legis- 
lature conveyed  so  important  an  intention, 
not  in  express  and  apt  language,  which  was 
plainly  called  for,  but  by  leaving  it  to  be 
inferred  from  equivocal  words,  which  may 
have  no  such  meaning.  On  the  other 
hand,  my  construction  leaves  the  16th  sec- 
tion unchanged  and  in  full  force,  according 
to  its  literal,  and,  as  I  think,  true  mean- 
ing,   except    that    the    word   *^like,*' 

764  *where  it  occurs  has,  I  think,  no  ma- 
terial meaning ;  and  it  is  only  neces- 
sary to  supply  the  words,  **in  a  court  not 
havinc^  jurisdiction  to  try  it,"  after  the 
word  "*felony,"  in  the  second  line  of  the 
15th  section  (which  words,  indeed,  seem 
to  be  implied  by  the  rest  of  the  section), 
to  express  plainly  the  meaning  of  the  L/eg- 
islature,  in  my  view  of  it.  And  then  I  get 
rid  of  the  insuperable  difficulty  before  re- 
ferred to.  But,  whether  it  was  intended  to 
confine  the  15th  section  to  courts  not  having 
jurisdiction  of  the  offence,or  to  extend  it  also 
to  courts  having  such  jurisdiction ;  still,  I 
think,  it  was  not  intended  thereby  to  give  a 
person  accused  of  felony  a  right  to  be  exam- 
ined by  a  justice  before  he  can  be  tried  for 
the  offence ;  but  its  only  object  was,  to  in- 
sure the  arrest  of  the  accused,  in  order  that 
he  may  be  tried  for  the  offence :  It  is  direc- 
tory, not  mandatory.  Upon  a  presentment, 
indictment  or  information  of  a  felony,  some 
legal  means  must  at  once  be  used  to  have 
the  accused  arrested,  in  order  that  he  may 
be  tried  for  the  offence.  The  best  means, 
according  to  the  circumstances  of  each  par- 
ticular case,  which  the  law  affords  for  that 
purpose,  ought  to  be  used  by  the  court.  If 
the  court  in  which  the  presentment,  &c.,  is 
made,  has  no  jurisdiction  to  try  the  offence, 
then  the  best  means  would  generally  be  a 
warrant,  as  directed  by  the  15th  section. 
But,  if  an  indictment  for  a  felony  is  found 
in  a  court  having  jurisdiction  to  try  the 
offence,  then  generally,  if  not  always  the 
best  means,  would  be  a  capias,  which  is 
the  proper  process  to  compel  an  answer  to 
an  indictment  of  felony,  as  well  by  the  com- 
mon law  as  by  the  statute,  which,  in  this 
respect,  is  only  declaratory  of  the  common 
law. 

I  am  of  opinion  that  the  Hustings  court 
did  not  err  in  refusing  to  remand  the  ac- 
cused for  examination  before  a  justice  of 
the  peace,  when  he  was  arraigned  to 
answer  the  indictment  found  against 
him. 

765  *STAPLE8,  J.     No  one  entertains 
a  higher  respect   than  myself  for  the 

opinions  of  the  president  of  this  court.  His 
enlarged  and  varied  experience  as  a  judge, 
and  as  one  of  the  revisors  of  the  Code  of 
1849,  and  his  thorough  knowledge  of  the 
Virginia  statutes,  entitle  his  views,  touch- 
ing the  construction  of  these  statutes,  to 
peculiar  consideration  and  respect.  It  is, 
therefore,    with  real  regret,  and  no  little 


distrust,  that  I  venture  to  express   my   dis- 
sent from  the  opinion  he  has  delivered. 

I  think  it  was  the  duty  of  the  judge  of  the 
Hustings  court,  after  indictment  found,  to 
issue  a  warrant  against  the  accused,  under 
which  he  ought  to  have  beeYi  arrested  and 
taken  before  a  justice,  with  a  view  to  the 
preliminary  examination  prescribed  by  the 
statute;  and  that  the  accused  could  not, 
against  his  consent,  be  put  upon  his  trial 
without  such  preliminary  examination. 

I  propose  to  state  at  length  the  reasons 
which  have  conducted  me  to  this  conclu- 
sion. The  15th  section  of  chap.  207,  Acts 
of  1866-'67,  provides  that  **upon  a  present- 
ment, indictment  or  information  of  a  fel- 
ony, for  which  the  party  charged  has  not 
been  arrested,  the  presiding  judge  or  justice 
shall  issue  a  warrant  to  any  sheriff,  ser- 
geant or  constable,  commanding  him  to 
arrest  such  party  and  carry  him  before  a 
justice  of  the  county  or  corporation  in 
which  he  ought  to  be  tried ;  and  to  summon 
the  witnesses  on  whose  information  the  pre- 
sentment, indictment  or  information  was 
made,  to  appear  and  testify  before  the 
justice.  '  The  justice  to  whom  such  warrant 
is  returnable  shall  proceed  in  the  case  as  if 
the  warrant  had  been   issued   by  himself." 

The  16th  section  provides:  **When  a  pre- 
sentment is  made,  or  indictment  found,  in 
a  case  other  than  that  provided  for  in  the 
preceding  section,  if  it  be  in  a  Circuit 
court,  a  copy  of  such  presentment  or  indict- 
ment, and  of  all  papers  relating  to  the 
766  case,  shall  be  certified  by  *the  clerk 
to  the  court  of  the  county  or  corpora- 
tion in  which  the  offence  is  charged  to  have 
been  committed.  Upon  such  presentment 
or  indictment,  and  upon  any  like  present- 
ment, indictment  or  information,  filed  in 
such  County  or  Corporation  court,  process 
shall  be  awarded  by  the  court,  or  be  issued 
by  the  clerk  thereof  in  vacation.  Such  proc- 
ess, if  the  prosecution  be  for  a  felony, 
shall  be  a  capias.  If  it  be  for  a  misde- 
maenor  for  which  an  infamous  or  corporal 
punishment  may  be  inflicted,  it  may  be  a 
capias  or  a  summons,  at  the  discretion  of 
the  court ;  in  all  other  cases  it  shall  be  in 
the  first  instance  a  summons." 

The  action  of  the  court  below,  in  award- 
ing the  capias,  and  in  refusing  to  send  the 
accused  to  a  justice  for  examination,  was 
doubtless  based  upon  the  provisions  of  the 
16th  section.  That  there  is  an  apparent 
conflict  between  the  two  sections  is  univer- 
sally conceded.  The  15th  section  is  posi- 
tive, in  terms  requiring  the  presiding  judge 
or  justice,  upon  presentment  made  or  in- 
dictment found  of  a  felony,  for  which  the 
accused  has  not  been  arrested,  to  issue  his 
warrant  for  the  apprehension  of  the  accused. 
The  16th  seems  to  be  equally  positive  that 
the  process  in  a  prosecution  for  a  felony 
shall  be  a  capias.  How  are  these  conflicting 
provisions  to  be  reconciled,  one  with  the 
other?  When  an  indictment  is  found, 
what  is  to  be  done  by  the  presiding  judg^? 
Is  he  to  issue  a  warrant  or  capias?  Shall 
the  accused  be  arrested   and   put   upon    his 
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trial,  or  taken  before  a  justice   for  exami- 
nation? 

It  is  well  settled  that  when  a  doubt  arises 
upon  the  construction  of  a  statute,  all  acts 
on  the  same  subject  matter  aVe  to  be  taken 
together  and  examined,  in  order  to  arrive 
at  the  leg-islative  intent.  In  The  Earl  of 
Ailesberry  v.  Patterson,  Douglas  R.  20, 
Lord  Mansfield  said,  * 'Where  there  are  dif- 
ferent statutes,  in  pari  materia,  though 
made  at  different  times,  or  even  expired  and 
not    referring    to     each  other,   they 

767  shall  be  taken  and  *construed  to- 
gether as  one  system,  and  as  explan- 
atory of  each  other."  And  in  Bassey  v. 
Storey,  4  Barn.  &  Ad.  98-108,  Parke,  J., 
said,  ''The  provisions  of  a  repealed  act  of 
Parliament  were  important  as  aiding  in  the 
construction  of  the  enactments  of  existing 
statutes."  An  examination  of  the  earlier 
legislation  of  the  State,  regulating  crim- 
inal proceedings,  will  tend  to  remove  some 
of  the  difficulties  in  the  way  of  construing 
and  harmonizing  the  sections  cited,  in 
order  to  give  effect  to  each. 

In  the  year  1792,  jurisdiction  in  cases  of 
treason  and  felony  was  conferred  upon  the 
District  court.  Previous  to  that  time  it 
was  vested  exclusively  in  the  General  court. 
When  a  free  person  was  charged  before  a 
justice  with  treason  or  other  felony,  a  war- 
rant was  issued  for  his  arrest ;  if ,  in  the 
opinion  of  the  justice,  the  charge  deserved 
investigation,  the  accused  was  committed 
to  jail  to  await  an  examination  before  the 
County  court.  If,  upon  such  examination, 
the  justices  of  said  court  thought  the  evi- 
dence sufficient  to  convict  the  prisoner  of 
treason  or  felony,  they  remanded  him  to 
the  jail  of  the  county,  and  thence  he  was 
removed  by  mittimus  to  the  public  jail,  or 
he  was  bailed  for  his  appearance  before  the 
District  court  having  jurisdiction ;  where 
he  was  tried  upon  indictment  found  by  a 
grand  jury  empanelled  in  that  court.  If 
the  accused  was  already  in  custody  at  the 
time  of  finding  the  indictment,  no  other 
process  was  necessary,  and  he  was  imme- 
diately arraigned  and  tried.  If  he  was  on 
bail  and  did  not  appear,  or  if,  being  in  cus- 
tody, he  escaped  and  did  not  appear  in 
answer  to  the  indictment,  some  process  was 
necessary  to  enforce  his  appearance.  It 
was  therefore  provided,  by  the  various  en- 
actments of  1786  and  1792 — after  any  person 
shall  be  indicted  of  treason  or  felony  or 
other  crime,  to  which  by  law  an  infamous 
punishment  is  affixed,  if  he  or  she  be  not 
already  in  custody,  the  sheriff  shall  be  com- 
manded to  attach  his  or  her  body  by 

768  written   precept,    which   is  *called  a 
capias;    with   provision,    if    the   ac- 
cused   should  not  be  found,  for  other  proc- 
ess against  the  body  and  goods. 

This,  however,  was  not  the  only  mode  of 
instituting  prosecutions  for  felony.  They 
could  be,  and  indeed  were  often,  commenced 
by  indictment  in  the  District  court  under 
which  a  capais  was  issued,  the  accused  ar- 
rested and  tried  on  the  indictment.  In  such 
case  there  was  no  statute  requiring  a  war- 
rant to  be  issued,  or  a  preliminary   exami- 


nation before  a  justice.  It  was  so  held  by 
the  General  court  in  Commonwealth  v. 
Blakely,  1  Va.  Cas.  129,  upon  a  plea  in 
abatement,  that  the  defendant  had  not  been 
examined  by  the  justices  of  the  county 
court,  as  required  by  the  act  of  1786. 

This  decision  probably  led  to  the  act  of 
1804,  which  provided  that  before  any  per- 
son should  be  tried  in  a  District  court  for  a 
felony,  he  should  be  tried  by  an  examining 
court.  After  this  act  the  course  of  proceed- 
ing was  materially  changed.  Whether  the 
prosecution  was  commenced  by  warrant 
emanating  from  a  justice,  or  by  present- 
ment or  indictment,  the  accused  was  never- 
theless entitled  to  the  examining  court.  If 
an  indictment  or  presentment  was  the  foun- 
dation of  the  prosecution,  it  was  the  in- 
variable rule  to  issue  a  warrant  for  the 
apprehension  of  the  accused,  under  which, 
if  arrested,  he  was  taken  before  a  justice  of 
the  peace.  In  such  case,  however,  the  jus- 
tice had  no  authority  to  enquire  into  the 
offence ;  his  duty  was  purely  ministerial,  to 
summon  the  examining  court,  which  en- 
quired into  the  fact,  and  discharged  the 
accused  from  further  prosecution,  or  re- 
manded him  for  trial  before  the  Circuit 
court.  Thus  stood  the  law  until  the  re- 
visal  of  1847  and  '8,  when  important 
changes  were  made  in  the  mode  of  proced- 
ure. Under  that  law,  when  complaint  was 
made  before  a  justice,  of  the  commission  of 
an  offence,  it  was  his  duty  to  issue  a  war- 
rant for  the  arrest  of  the  offender. 
769  The  arrest  *being  made,  the  justice 
examined  the  complaint,  the  wit- 
nesses for  the  prosecution  and  for  the  ac- 
cused, who  had  the  right  to  be  assisted  by 
counsel.  If  it  appeared,  upon  the  whole 
examination,  that  no  offence  had  been  com- 
mitted, or  there  was  not  probable  cause  for 
charging  the  accused  with  the  offence,  he 
was  discharged.  If,  on  the  other  hand,  it 
appeared  that  a  felony  had  been  commit- 
ted, and  there  was  probable  cause  to  believe 
the  accused  guilty,  he  was  committed  or 
bailed  for  examination  before  the  next 
County  court. 

The  16th  section,  chapter  20,  of  the  same 
act,  provided  that  "when  a  presentment 
shall  be  made  by  a  grand  jury  of  any  fel- 
ony for  which  the  party  charged  shall  not 
have  been  arrested,  it  shall  be  the  duty  of 
the  court  to  issue  a  warrant  commanding 
the  proper  officer  to  arrest  the  accused  and 
take  him  before  a  justice,  and  to  summon 
the  necessary  witnesses  to  appear  before 
such  justice;  and  the  latter  was  directed 
thereupon  to  proceed  with  the  case  in  the 
same  manner  as  if  the  arrest  had  been  made 
by  virtue  of  a  warrant  originally  issued 
by  him." 

The  17th  section  provided,  that  upon  any 
presentment  being  found  or  information 
filed,  if  the  accused  be  not  already  in  cus- 
tody, the  court  shall  order  the  clerk  to  issue 
the  proper  process  against  such  party,  to 
answer  such  presentment  or  information 
on  the  first  day  of  the  next  term,  or  at  such 
other  time  as  may  be  prescribed  by  law  or 
directed  by  the  court. 
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The  18th  section  provided,  that  **if  the 
prosecution  be  for  a  felony  the  process  to 
answer  shall  be  a  capias.  If  the  prosecu- 
tion be  for  a  misdemeanor,  to  which  an  in- 
famous or  corporal  punishment  is  annexed, 
the  process  may  be  a  capias  or  a  summons. 
In  all  other  cases  the  process  shall,  in  the 
first  instance,  be  a  summons.  These  sec- 
tions are  substantially  re-enactments  of  pro- 
visions contained  in  the  0>de  of  1819, 

770  with   the   sini^le    *exception    of   that 
relating  to  the  examination   before  a 

justice  of  the  peace  upon  presentment 
made. ' ' 

It  is  obvious  the  16th  section  applied  to 
presentment  of  felonies ;  the  17th  section  to 
misdemeanors;  and  the  18th  was  intended 
to  be  a  general  provision,  applicable  alike 
to  misdemeanors  and  to  felonies;  and  in 
cases  of  felony  prescribing  the  process  to 
be  issued  where  the  accused,  having  had 
his  examination  before  the  County  court, 
did  not  make  his  appearance  to  answer  the 
indictment  subsequently  found  against  him. 
The  language  is,  *4f  the  prosecution  be 
for  a  felony,  the  process  to  answer  shall 
be  a  capias. 

It  will  be  observed  there  is  an  appar- 
ent conflict  between  the  16th  and  17th 
sections,  which  is  alluded  to  in  the 
report  of  the  revisors  of  1849.  They 
suggested  an  amendment  of  the  17th  sec- 
tion, so  that  it  would  read:  **When  a  pre- 
sentment is  made  or  information  filed  m  a 
case,  other  than  a  case  of  felony,  the  court 
shall  award  process.  The  Legislature  did 
not  adopt  the  precise  phraseology  suggested 
by  the  revisors;  but  the  amendment  had 
substantially  the  same  effect.  The  17th 
section,  as  amended  by  the  Legislature, 
reads :  *  *  When  a  presentment  is  made  or  in- 
formation filed  in  a  case  other  than  that 
provided  for  in  the  preceding  section."  I 
repeat,  the  effect  of  this  amendment  was 
substantially  the  same  as  that  indicted  by 
the  revisors. 

That  section  (17th,  1847  and '8)  could  not, 
by  any  reasonable  intendment,  be  construed 
to  embrace  felonies.  In  the  preceding  sec- 
tion it  was  plainly  declared  that  upon  a  pre- 
sentment of  a  felony  for  which  the  accused 
has  not  been  already  arrested,  the  court  shall 
issue  a  warrant,  under  which  the  party 
charged,  being  arrested,  shall  be  taken  be- 
fore a  justice  for  examination. 

The   Legislature   could   not  mean  to  say, 
in  the  very  next  section,  that  upon  the 

771  presentment  of  a   felony,   a  ^warrant 
shall  not  issue,  and  the  accused  shall 

not  be  taken  before  a  justice;  but  that 
a  capias  shall  be  awarded  by  the  clerk,  the 
accused  arrested  and  brought  before  the 
court  to  answer  such  presentment.  In  case 
of  a  presentment  of  a  felony,  suppose  a 
capias  issued;  the  accused  is  arrested  and 
brought  before  the  court;  I  beg  to  ask, 
what  could  be  done  with  the  prisoner:  put 
him  upon  his  trial?  In  the  first  place,  no 
man  could  ever  be  tried  in  Virginia  for  a 
felony  upon  a  presentment.  An  indictment 
was    always    indispensable.     In    the    next 


place,  as  the  law  stood  when  these  provi- 
sions were  in  force,  the  accused  could  not  be 
tried  by  a  jury  upon  a  charge  of  felony 
until  he  had  been  examined  before  the 
County  court. ' 

It  is  clear,  then,  the  court  cold  not  try 
the  accused  under  such  circumstances,  and 
nothing  could  have  been  done  with  him, 
except  to  send  him  to  a  justice  of  the  peace, 
for  the  preliminary  examination  prescribed 
by  the  16th  section  of  that  statute.  For 
such  an  object  the  capias  was  wholly  unnec- 
essary and  irregular.  It  is  a  process 
emanating  from  a  court  to  bring  the  ac- 
cused before  it,  to  answer  the  accusation, 
to  plead  and  be  tried ;  and  as  such  is  utterly 
inapplicable  to  a  presentment  of  a  felony. 

The  error  of  so  construing  the  17th  sec- 
tion as  to  embrace  cases  of  felony,  is  the 
more  apparent  when  it  is  considered  that 
the  Circuit  courts  met  but  twice  a  year; 
that  a  capias  issued  at  one  term  would  not 
be  returnable  or  acted  on  until  the  next; 
that,  in  the  meantime,  the  accused  would 
be  committed  to  prison  and  kept  in  close  con- 
finement ;  and,  after  the  lapse  of  six  months, 
would  be  sent  to  a  justice  to  have  the  exam- 
ination he  would  have  had  if  the  judge  had 
issued  a  warrant  in  the  first  instance. 

It  is  said,  however,  the  17th  section  was 
intended  to  apply  to  cases  of  felony  in 
which  the  accused  had  been  arrested,  had 
his  examination  before  the  County 
772  court,  *had  been  admitted  to  bail,  or 
committed  to  prison  and  made  his 
escape,  and  was  not  then  in  custody.  My 
answer  is,  in  such  case,  an  indictment 
would  be  found  and  not  a  presentment,  and 
the  process  to  answer  would  be  a  capias, 
under  the  18th  section. 

Where  the  accused  has  had  the  examining 
court,  the  presentment  would  be  worse  than 
useless;  it  would  be  an  absurdity;  as  no 
steps  could  be  taken  under  it  whatever. 
The  accused,  having  had  his  examination, 
might  be  put  on  his  trial,  but  not  upon  a 
presentment.  The  Commonwealth,  after 
the  useless  and  unnecessary  delay  of  such 
a  proceeding,  would  be  compelled  to  aban- 
don it,  and  resort  at  last  to  an  indictment. 
By  considering  the  16th  section  as  applica- 
ble to  felonies,  the  17th  to  misdemeanors, 
and  the  18th  a  general  provision,  prescrib- 
ing the  mode  of  procedure  where  the  prose- 
cution had  been  so  far  proceeded  in  that 
process  to  bring  the  accused  in  to  answer 
was  necessary,  all  the  diflSculties  in  the 
way  of  construing  these  sections  are  re- 
moved. 

This  construction  is  so  obviously  in  ac- 
cordance with  previous  enactments,  and  the 
spirit  and  reason  of  this  entire  system  of 
legislation  in  regard  to  criminal  proceed- 
ings, I  must  confess  mv  surprise  it  should 
be  seriously  contended  the  16th  section  em- 
braced any  other  than  cases  of  felony. 

Thus  stood  the  law  until  the  revisal  of 
1847-*48,  with  these  three  sections  separate 
and  distinct;  when  the  Legislature,  in  the 
Code  of  1849,  unfortunately  united  and 
blended  the  17th  and  18th  sections  into  one; 
and  this  mistake  was   repeated  in   the   Re- 
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vised  Code  of  1860,  and  in  the  acts  of  1866 
and  7. 

These  two  sections,  thus  blended,  consti- 
tute the  16th  section  in  the  Code  of  1860, 
and  also  in  the  Acts  of  1866-'67,  chap.  207. 
All  the  difficulties  arising^  in  construing 
these  provisions  in  the  last  mentioned  acts, 
may  be  removed  by  applying  the  ISth 

773  section  to  *f clonics,    the   16th  to  mis- 
demeanors,   and   by   considering    the 

provision  therein  contained,  relating  to 
process,  as  the  subject  of  a  separate  and 
distinct  section,  as  in  the  act  of  1792,  the 
Revised  Code  of  1819,  and  the  acts  of  1847 
and  8. 

Indeed,  I  understand  it  is  conceded,  that 
so  much  of  section  16,  as  directs  that  a  copy 
of  the  presentment  or  indictment,  if  found 
in  the  Circuit  court,  shall  be  certified  to  the 
County  court,  does  refer,  exclusively,  to 
presentments  or  indictments  of  misde- 
meanors, and  not  of  felonies.  But  it  is 
insisted  that  the  next  clause  in  the  same 
section  applies  both  to  felonies  and  misde- 
meanors. That  clause  reads:  ''Upon  such 
presentment  or  indictment  (that  is,  an  in- 
dictment or  presentment  certified  from  the 
Circuit  court),  and  upon  any  like  present- 
ment made  or  indictment  found,  or  infor- 
mation filed  in  such  County  or  Corporation 
court,  process  shall  be  awarded  by  the  court, 
or  be  issued  by  the  clerk  thereof  in  vaca- 
tion." 

Now,  if  the  Legislature  intended,  by  the 
words,  ''such  presentment  or  indictment,'* 
to  embrace  misdemeanors  alone,  as  is  ad- 
mitted; and,  by  the  words  immediately 
succeeding,  "upon  any  like  presentment  or 
indictment,"  to  embrace  both  felonies  and 
misdemeanors,  I  submit,  with  all  possible 
deference,  they  have  used  extraordinary 
language  to  effect  the  object  in  view.  The 
effect  of  this  construction  is,  that  not  only 
the  judge  in  term,  but  the  clerk  in  vacation, 
will  be  authorized,  if  not  absolutely  re- 
quired, upon  a  mere  presentment  or  infor- 
mation of  a  felony,  to  issue  a  capias  for 
the  apprehension  of  the  accused. 

It  is  said  that  presentment  is  a  generic 
term,  and  is  sufficiently  comprehensive  to 
include  an  indictment,  and  the  clause  in 
question  must  be  construed  as  directing  the 
process  appropriate  to  each  finding.  Under 
our  statutes  these  terms  have  never  been 
indiscriminately   employed ;  but  have 

774  been   always  kept  separate  *and  dis- 
tinct,   each     having   its    appropriate 

meaning  and  function.  If  the  particular 
clause  in  question  refers  to  felonies,  it  is 
difficult  to  understand  what  process  other 
than  a  capias  the  court  or  clerk  could  issue 
upon  a  presentment  of  felony.  It  cannot 
refer  to  a  warrant,  as  that  is  fully  provided 
for  in  the  preceding  section. 

It  seems  to  me  the  true  meaning  of  the 
section  is  this :  When  a  presentment  is  made 
or  indictment  found  of  a  misdemeanor  in  a 
Circuit  court,  it  is  to  be  certified  to  the 
County  court,  and  that  court  is  required  to 
award  the  proper  process.  And  upon  any 
like  presentment  or  indictment  or  informa- 


tion (that  is,  for  a  misdemeanor),  filed  in 
the  County  court,  the  same  course  is  to  be 
pursued.  As  by  the  15th  section  the  mode 
of  procedure  is  prescribed  upon  present- 
ments or  indictments  of  felony ;  so,  by  the 
16th  section,  the  mode  of  procedure  is  di- 
rected in  cases  of  misdemeanor. 

It  has  been  argued  that  the  15th  section 
applies  to  cases  in  which  the  presentment 
or  indictment  of  a  felony  is  made  or  found 
in  a  court  having  no  jurisdiction  to  try  the 
offence.  That  it  does  apply  to  such  cases 
is  very  clear ;  but  it  is  sufficiently  compre- 
hensive to  embrace  every  case  of  a  present- 
ment or  indictment  where  the  accused  has 
not  been  already  arrested.  Such  has  been 
the  construction  given  to  it  for  forty  years ; 
and  I  think  the  Legislature,  merely  by  the 
insertion  of  the  word  "indictment"  in  that 
section,  could  not  have  intended  to  change 
the  whole  course  of  criminal  proceeding  in 
this  State. 

If  a  presentment  or  information  of  a 
felony  is  made  or  filed  in  a  County  or  Cor- 
poration court  having  complete  jurisdiction, 
from  what  source,  except  the  provisions  of 
the  15th  section,  will  the  court  derive  its 
authority  to  issue  a  warrant,  or  the  officer 
to  arrest  the  accused  and  take  him  before 
the  justice?  It  seems  to  me  to  be  impossi- 
ble, without  the  crreatest  confusion 
775  *and  embarrassment,  to  confine  that 
section  to  presentments  and  indict- 
ments made  or  found  in  a  court  which  has 
no  jurisdiction  to  try  the  case ;  but  it  must 
be  construed  to  embrace  every  case  of  a 
prosecution  for  a  felony  where  the  accused 
has  not  been  already  arrested.  My  con- 
struction, then,  of  these  sections  is,  that 
in  all  cases  of  an  indictment  or  presentment 
of  a  felony,  for  which  the  party  charged 
has  not  been  arrested,  it  is  the  duty  of  the 
court  to  issue  a  warrant  directed  to  the 
proper  officer,  commanding  him  to  arrest 
the  accused  and  take  him  before  a  justice, 
to  be  examined,  as  prescribed  by  the  stat- 
ute. If  the  accused  has  been  already  ar- 
rested under  such  warrant,  or  that  of  a 
justice,  has  had  his  examination  before  a 
justice,  and  been  thereupon  bailed,  or  com- 
mitted and  escaped  from  prison,  or  from 
any  other  cause  does  not  appear,  the  proper 
process  ag^ainst  him  is  a  capias. 

It  is  said  these  views  are  in  conflict  with 
the  2d  section,  chap.  206,  act  of  1866-'67. 
That  section  provides  that  when  an  indict- 
ment or  other  accusation  is  filed  against  a 
person  for  a  felony  in  a  court  wherein  he 
may  be  tried,  the  accused,  if  in  custody, 
or  if  he  appear  according  to  his  recogni- 
zance, shall  be  arraigned  and  tried  at  the 
same  term.  The  answer  is  simple  and  ob- 
vious. The  accused,  if  in  custody  or  on 
bail  at  the  time  of  finding  the  indictment, 
must  have  been  arrested  under  the  warrant 
of  a  justice,  upon  complaint  to  him,  or  the 
warrant  of  a  judge  upon  a  presentment  or 
indictment  under  the  15th  section;  and 
thereupon  had  his  preliminary  examination 
and  trial  before  a  justice.  If  we  suppose 
the  plain  provisions  of  the  law  complied 
with,    there   is   no  other  mode  by  which  a 
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party  charged  with  a  felony  can  be  arrested 
and  held  in  custody  or  released  on  bail. 

This   is   no    new    enactment.     The   very 

same  provision,  substantially,    is   found  in 

the  Code  of  1819;  and   in  the  Code  of  1860, 

the  phraseology  is  precisely  the  same 

776  *with    that   under  consideration.      If 
the   construction    now    sought    to  be 

given  to  that  section  be  the  proper  one,  its 
effect  under  previous  laws  would  necessarily 
have  been  to  deprive  the  accused  of  the 
benefit  of  the  examining  court  when  the 
prosecution  was  commenced  by  indictment. 
But  the  General  court,  in  Hurd  v.  Common- 
wealth, 5  Leigh  715,  decided  that  although 
the  prosecution  be  commenced  by  indict- 
ment, the  accused  was  still  entitled  to  the 
examining  court ;  and  there  must  be  a  new 
indictment  after  such  examination,  before 
the  accused  could  be  put  upon  his  trial  for 
the  offence. 

It  has  been  argued,  that  if  the  Legislature 
intended  that  the  accused,  in  all  cases  of 
felony,  should  have  the  examination  before 
a  justice,  it  would  have  so  provided,  as  was 
the  case  in  regard  to  the  examining  courts. 
Under  our  present  statutes  no  such  provi- 
sion is  necessary  to  secure  to  the  accused 
the  benefit  of  such  examination,  in  as  much 
as  there  are  but  two  modes  of  instituting 
prosecutions  for  felonies  in  Virginia:  in 
the  one  by  warrant  emanating  from  a  jus- 
tice, and  in  the  other  by  indictment,  pre- 
sentment or  information,  and  a  warrant 
thereupon  issued  by  a  judge.  Therefore, 
as  in  either  case,  the  accused  is  entitled  to 
the  preliminary  examination,  the  Legisla- 
ture has  as  clearly  expressed  its  pleasure 
that  the  accused  shall  have  this  examina- 
tion as  though  it  had  so  declared  in  express 
terms. 

These  views  are  not  in  conflict  with 
Clore's  case,  8  Gratt.  606,  or  Wormeley's 
case,  10  Gratt.  658.  When  these  cases  were 
decided  there  was  no  law  in  force  in  this 
State  requiring  a  judge  or  presiding  jus- 
tice, after  indictment,  to  issue  a  warrant 
for  the  apprehension  of  the  accused,  under 
which,  if  arrested,  he  was  to  be  taken  be- 
fore a  justice  for  examination.  That  pro- 
vision was  first  incorporated  into  our 
statutes  by  the  acts  of  1866  and  1867. 

The' examination  before  the  County 

777  court,  to  which  *the  accused  was  en- 
titled before  that  time,  gave  the  ac- 
cused all  the  information,  every  advantage, 
he  could  in  any  manner  derive  from  the 
examination  before  a  single  justice.  And 
I  understand  the  court,  in  the  two  cases 
cited,  merely  as  saying,  that  after  such  ex- 
amination before  the  County  court,  the  ac- 
cused could  not,  in  any  way,  be  prejudiced 
by  irregularities  occurring  in  the  course  of 
his  examination  before  a  justice  of  the 
peace  or  coroner.  The  case  of  Shelly  v. 
Commonwealth,  19  Gratt.  653,  has  been 
cited  and  relied  on.  Whether  that  decision 
be  sound  law  or  not,  whether  made  by  a 
tribunal  whose  opinions  are  binding  au- 
thority or  not,  it  is  unnecessary  now  to 
consider ;  it  is  sufficient  to  say  that  decision 
w^as  based  expressly   upon   the  ground  that 


at  the  time  the  indictment  was  found  the 
accused  had  been  already  arrested,  and  was 
then  in  the  custody  of  the  court ;  and  there- 
fore the  15th  section  of  the  act  did  not  apply 
to  his  case.  In  Kemp's  case,  18  Gratt.  969, 
the  court  merely  held  that  an  indictment 
for  a  felony  will  not  be  quashed  becanse 
the  clerk  of  the  examining  court  failed  to 
insert  the  warrant  of  commitment  in  the 
record;  and  after  indictment  found,  the 
only  question  open  upon  the  previous  pro- 
ceedings is,  whether  the  accused  has  been 
examined  for  the  offence  before  the  County 
court.  In  this  case  there  is  no  objection 
for  irregularities  occurring  before  indict- 
ment. The  question  for  our  consideration 
is,  what  are  the  rights  of  the  accused  after 
indictment  found. 

The  statute  declares,  that  the  judge  ahall 
issue  his  warrant  for  the  apprehension  of 
the  accused,  and  the  latter  shall  thereupon 
be  taken  before  some  justice.  Has  not  the 
accused  a  right  to  insist  upon  a  strict  com- 
pliance with  every  provision  of  the  statute 
applying  to  his  case?  Upon  what  principle 
is  it  the  court  may  disregard  the  plain  letter 
of  a  law  obviously  intended  for  the  benefit 
of  the  party  charged  with  a  criminal 
778  offence?  *If  we  may  thus  judicially 
repeal  one  important  section,  there  is 
no  limitation  of  the  power  of  the  courts. 
The  most  important  and  sacred  rights  of 
the  accused  may  be  destroyed  by  this  species 
of  judicial  legislation.  Bven  in  civil  cases 
an  error  in  the  process  is  fatal  if  the  objec- 
tion is  made  at  the  proper  stage  of  the  pro- 
ceedings. If  the  defendant  is  sued  in  debt 
when  the  process  should  be  assumpsit,  the 
action  will  fail. 

If  the  property  of  the  citizen  is  taken  for 
the  dues  of  the  government,  every  step  in 
the  proceedings  of  the  officer  must  be  in 
strict  compliance  with  the  mandates  of  the 
law.  And  yet  in  a  case  involving  life  or 
liberty,  the  court  is  permitted  to  disregard 
one  plain  section  of  a  statute  because  an- 
other section  is  involved  in  doubt  and  ob- 
scurity. 

Whatever  the  16th  section  may  mean,  by 
its  very  terms  it  does  noi:  and  cannot  apply 
to  cases  provided  for  in  the  15th  section. 
That  is  clear.  And  if  the  accused  is  within 
the  terms  of  the  15th  section,  if  he  has  been 
indicted  of  a  felony  and  has  not  been  ar- 
rested, he  has  no  concern  with  the  16th, 
and  the  16th  has  no  concern  with  him. 

It  is  said,  however,  that  these  provisions 
relied  upon  are  merely  directory,  and  a 
failure  to  comply  with  them  will  not  vitiate 
the  proceedings.  It  is  a  novel  doctrine,  to 
me,  at  least,  that  statutes  affecting  the 
liberty  of  the  citizen,  and  intended  for  his 
benefit,  may  be  disregarded  by  the  courts 
upon  the  notion  they  are  merely  directory. 
It  is  said  by  an  eminent  writer,  that  this 
mode  of  getting  rid  of  a  statutory  provision 
is  not  only  unsatisfactory,  but  it  is  the  ex- 
ercise of  a  dispensing  power  by  the  courts, 
which  approaches  so  near  legislative  dis- 
cretion that  it  ought  to  be  resorted  to  with 
reluctance,  and  only  in  extraordinary  cases, 
where  great  public   mischief  will  ensue,  ofr 
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important    private    interests  demand    the 
application    of    the    rule.      A    whole 

779  *8tatute  maj  be  thus  disposed  of  when 
in  the  way   of  the  caprice  or  will  of 

the  judge.  And  in  Mayhew  v.  Davis,  4 
Mcl^ean  R.  213,  the  doctrine  is  thus  ex- 
pressed :  It  may  be  safely  affirmed  that  a 
statute  can  never  be  deemed  directory  where 
the  act  or  the  omission  of  the  act  can,  by 
any  possibility,  work  advantage  or  injury, 
however  slight,  to  any  one  affected  by  it. 

If  this  statute  be  merely  directory,  to  be 
disregarded  at  the  pleasure  of  the  court,  or 
if  the  construction  now  sought  to  be  given 
to  it  be  erroneous,  we  have  this  partial  and 
incongruous  system  of  criminal  proceedings 
in  Virginia.  Should  it  be  the  good  fortune 
of  the  party  charged  with  a  crime  to  be 
arrested  under  the  warrant  of  a  justice,  he 
is  entitled  to  an  immediate  examination ; 
he  is  assisted  by  counsel ;  his  witnesses  are 
heard;  he  is  confronted  with  his  accusers; 
he  is  informed  of  the  nature  and  details  of 
the  accusation ;  and  he  is  often  able  to  make 
a  successful  defence  against  a  false  and 
frivolous  charge,  or  a  malignant  and  dan- 
gerous one.  If,  on  the  other  hand,  he  is 
sent  on  for  trial,  he  may  be  successful  in 
obtaining  bail ;  he  is  fully  informed  of  the 
nature  of  the  offence  with  which  he  is 
charged,  and  the  character,  position  and 
temper  of  the  witnesses  by  whom  he  is  im- 
peached; and,  when  placed  on  his  trial,  no 
accusation  is  to  be  met,  concocted  in  the 
recesses  of  the  grand  jury  room,  of  the 
nature  of  which  he  can  know  nothing  be- 
yond the  technical  averments  of  an  indict- 
ment, or  the  voice  of  rumor,  reaching  him 
through  the  bars  of  his  prison. .  The  same 
results  would  follow,  the  same  advantages 
accrue,  to  the  accused,  should  the  prosecu- 
tion be  commenced  by  presentment  or  in- 
formation. 

But,  should  the  prosecuting  attorney,  as 
a  matter  of  fancy,  whim  or  prejudice,  con- 
clude to  send  to  the  grand  jury  an  indict- 
ment, the  whole  course  of  proceeding  is 
changed.  The  accused  is  arrested  under  a 
capias ;  he  is  deprived  of  the   prelim- 

780  inary  examination ;  *he  can  make  no 
application  for  bail ;  he   is  committed 

to  jail ;  and  finally  put  on  his  trial,  without 
accurate  knowledge  of  the  nature  of  the 
accusation,  the  character  of  the  prosecutor 
and  witnesses,  whose  breath  is  to  sweep 
away  his  liberty,  if  not  his  life.  And  this 
is  the  system  of  criminal  procedure  it  is 
supposed  the  Legislature  intended  to  estab- 
lish in  Virginia,  and  this  the  power  it  has 
placed  in  the  hands  of  the  prosecuting  at- 
torneys throughout  the  State.  There  has 
not  been  a  day  in  sixty-six  years,  in  Vir- 
ginia, that  a  citizen  has  not  been  entitled 
to  this  examination,  in  some  form,  either 
before  a  single  justice  or  an  examining 
court. 

The  accused  may  waive  the  examination ; 
but,  unless  he  does  so,  the  law  says  he  shall 
have  it ;  and  the  courts  cannot  refuse  it. 
So  long  as  the  examining  court  was  in  ex- 
istence, this  preliminary  examination  be- 
fore   a  justice  was  of  Uttle  importance  or 


value  to  the  accused ;  but,  now  that  one  is 
taken  away,  there  is  greater  reason  for 
preserving  the  other.  The  very  constitution 
of  a  grand  jury  often  leads  to  frivolous, 
vexatious  and  malignant  prosecutions;  by 
which  the  peaceful  and  unoffending  citizen 
is  dragged  from  his  home  to  a  distant  court, 
confined  in  prison,  and  only  released  after 
the  loss  of  health  and  reputation,  and  the 
utter  ruin  of  his  pecuniary  affairs.  Fortu- 
nately, this  has  not  often  happened  in  the 
State  of  Virginia,  as  it  could  not  well  occur 
under  a  system  of  criminal  jurisprudence 
so  beneficent  and  humane  as  that  which  has 
heretofore  guided  the  action  of  our  courts. 
But,  in  other  courts  and  other  States,  grand 
juries  have  been  made  the  instruments  of 
private  vengeance  and  political  persecution, 
and  a  wise  and  prudent  foresight  will  pro- 
vide against  the  contingency  of  such  occur- 
rence here  in  the  future.  Judge  King,  of 
Pennsylvania,  in  the  year  1845,  in  an  able 
and  luminous  discussion  of  this  very  topic, 
uses  the  following   language:  **A   warrant 

of  arrest,  founded  on  probable  cause, 
781      *supported   by  oath  or  affirmation,  is 

first  issued  against  the  accused  by 
some  magistrate  having  competent  juris- 
diction. On  his  arrest,  he  hears  the  nature 
and  cause  of  the  accusation  against  him ; 
listens  to  the  testimony  of  the  witnesses 
face  to  face ;  has  a  right  to  cross-examine 
them,  and  may  resort  to  the  aid  of  counsel 
to  assist  him.  It  is  not  until  the  primary 
magistrate  is  satisfied,  by  proof,  that  there 
is  probable  cause  that  the  accused  has  com- 
mitted some  offence  known  to  the  law,  that 
he  is  further  called  to  respond  to  the  accu- 
sation. He  is  then  either  bailed  or  com- 
mitted to  answer  before  the  appropriate 
tribunal  to  whom  the  initiatory  proceedings 
are  returned  for  further  action.  By  the 
opportunity  thus  given  to  the  accused  of 
hearing  and  examining  the  prosecutor  and 
his  witnesses,  he  ascertains  the  time,  place 
and  circumstances  of  the  crime  charged 
against  him,  ;«nd  thus  is  enabled,  tif  he  is 
an  innocent  man,  to  prepare  his  defence ; 
a  thing  of  the  hardest  practicability  if  a 
preliminary  hearing  is  not  afforded  him. 
It  is  not  true  that  a  bill  of  indictment,  found 
without  a  preliminary  hearing,  furnishes 
him  with  the  proper  information.  It  prac- 
tically neither  describes  the  time,  place  nor 
circumstances  of  the  offence  charged.  Hence 
the  inestimable  value  of  a  preliminary 
public  investigation,  by  which  the  accused 
can  be  truly  informed,  before  he  comes  to 
trial,  what  is  the  offence  he  is  called  upon 
to  respond  to.  It  is  by  this  system  that 
criminal  proceedings  are  ordinarily  origi- 
nated. Were  it  otherwise,  and  a  system 
introduced  in  its  place  by  which  the  first 
intimation  to  an  accused  of  the  pendency 
of  proceedings  against  him,  involving  life 
or  liberty,  should  be  given,  when  arraigned 
for  trial  under  an  indictment,  the  keen 
sense  of  equal  justice,  and  the  innate 
detestation  of  official  oppression  which 
characterize  the  American  people,  would 
make  it  of  brief  existence." 
It     may    be,    the     Legislature,     having 
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782  abolished  the   examining  *court  as  a 
useless   incumbrance,   but   influenced 

by  considerations  of  the  character  men- 
tioned, adopted  the  provision  allowing  the 
accused  the  benefit  of  a  preliminary  exam- 
ination in  all  cases  of  felony.  Whatever 
"may  have  been  the  motive,  or  whatever 
may  be  the  consequences,  the  courts  must 
declare  the  law  as  it  is  written.  If  I  am 
wrong,  the  Legislature,  now  in  session, 
can  correct  the  error.  At  any  rate,  it  is  an 
error  in  favor  of  life  and  liberty ;  an  error 
which  tends  to  throw  around  the  accused 
those  safeguards  prized  by  all  people  jealous 
of  power  and  tenacious  of  human  rights ; 
which  may  be  of  little  importance  to  the 
strong  and  powerful,  but  to  the  weak  and 
defenceless  is  of  inestimable  value. 

The  history  of  the  last  few  years,  and 
the  circumstances  by  which  we  arc  sur- 
rounded, admonish  aU  of  us,  that  it  is  only 
by  a  strict  adherence  to  all  the  forms 
and  requirements  of  law  that  the  peace 
and  tranquility  of  society  are  preserved,  and 
the  liberty  of  the  citizen  made  secure. 

ANDERSON,  J.  There  seems  to  be  some 
obscurity  and  defect  in  the  law,  since  the 
repeal  of  the  act  requiring  an  examining 
court.  I  can  see  nothing  in  the  action  of 
the  Legislature,  however,  which  indicates 
a  purpose  to  substitute  an  examination  be- 
fore a  justice  of  the  peace  for  that  of  the 
examining  court.  Whilst  the  law  requiring 
an  examination  before  the  County  court  has 
been  totally  repealed,  that  providing  for  a 
preliminary  examination  before  a  single 
justice,  or  committing  magistrate,  is  left 
precisely  as  it  was.  And  what  are  the 
rights  of  the  accused,  under  that  provision 
which  remains  unchanged,  has  been  judi- 
cially settled  by  repeated  decisions  of  the 
General  court  and  of  this  court. 

In  Blakely's  case,    1   Va.    Cas.    129,    the 
prisoner  was  indicted  in  the   District 

783  court  of  Staunton  for  a  felony.     *The 
court  awarded  a  capias  against  him, 

which  was  executed ;  and  he  was  brought 
into  court  the  next  day  and  pleaded  not 
guilty.  The  trial  was  postponed  to  the 
seventh  day  of  the  court.  On  the  day  to 
which  the  cause  was  continued  the  defend- 
ant appeared,  and  was  allowed  to  withdraw 
his  former  plea,  and  to  put  in  a  plea  that,  by 
the  laws  and  usages  of  the  Commonwealth, 
he  was  entitled  to  an  enquiry  before  a  court 
of  examination,  before  he  can  be  indicted 
and  arraigned  before  the  District  court. 
The  question  was  adjourned  to  the  General 
court,  consisting  of  Tucker,  Tyler,  Nelson, 
White  and  Carrington,  who  unanimously 
held  that  the  new  plea  pleaded  by  the  ac- 
cused should  **be  overruled  by  the  District 
court,  and  that  the  said  court  ought  to  pro- 
ceed in  the  trial  of  the  defendant  upon  the 
presentment  and  indictment."  This  deci- 
sion was  made  before  the  law  providing  for 
examining  courts  was  amended  by  the  act 
of  January  24th,  1804,  which  gave  the  ac- 
cused the  right  to  be  examined,  in  the 
manner  prescribed  by  law,  by  the  court  of 
the  county  or  corporation,    before   he  could 


be  tried  upon  a  charge  of  felony  or  treason 
before  the  District  court.  And  this  provi- 
sion was  retained  in  the  criminal  code  of 
the  State  until  the  examining  court  was 
abolished  by  the  act  of  April  27th,  1867, 
repealing  chap.  205  of  the  Code.  When 
Blakely's  case  was  decided,  the  law  provid- 
ing for  an  examining  court  was  in  force 
substantially  as  it  has  been  since,  nntii 
the  repeal  in  1867,  except  that  there  was  no 
provision  expressly  entitling  the  accused  to 
an  examining  court,  before  he  could  be 
arraigned  and  tried  upon  an  indictment  in 
the  District  court. 

If  it  was  not  error  to  arraign  and  try  the 
accused,  upon  an  indictment  before  the  Dis- 
trict court,  prior  to  the  act  of  1804,  before 
he  was  tried  by  an  examining  court,  a  for- 
tiori, it  would  not  be  error  to  try  him  now 
upon  an  indictment,  before  he  had  an  ex- 
amination  by  a  single  justice,    there 

784  being  no   such   provision  in  the  *law 
of  arrest  and  commitment  (and  never 

has  been)  as  that  which  was  first  engrafted 
in  the  act  in  relation  to  examining  courts 
in  1804.  If,  before  that  act,  it  was  compe- 
tent for  the  District  court  to  arraign  and 
try  upon  an  indictment,  it  would  now  be 
competent  for  the  Circuit  court  to  arraign 
and  try  upon  an  indictment  before  a  pre- 
liminary examination  by  a  single  justice. 

But,  as  I  have  said,  we  are  not  without 
judicial  construction  of  the  law  of  arrest 
and  commitment,  as  it  affects  this  question. 
In  Clore's  case,  8  Gratt.  606,  the  prisoner 
offered  two  pleas  in  abatement.  In  the  first 
plea  he  alleged  that  he  was  committed  by 
a  justice  of  the  peace,  without  any  inquiry 
or  examination  into  the  truth  of  the  charge 
for  which  he  was  committed.  In  the  sec- 
ond he  alleged  that  the  offence  wherewith 
he  stood  charged  was  never  examined  into 
bv  a  justice  of  the  peace  in  his  presence. 
The  court  rejected  both  pleas,  and  its  judg- 
ment was  affirmed  by  the  General  court. 
Judge  Lomax,  in  delivering  the  opinion  of 
the  court,  says:  ** Whatever  inconveniences 
he  may  complain  of,  as  to  the  examination 
or  want  of  examination,  before  the  justice, 
they  can  have  no  relevancy  as  objections  to 
the  indictment,  which  has  given  the  sanc- 
tion of  the  grand  inquest  of  the  county  to 
the  charge  for  which  the  justice  committed 
him.  In  Wormeley's  case,  10  Gratt.  658, 
670,  Judge  Daniel,  in  delivering  the  opinion 
of  the  court,  cites  this  case  with  approval, 
and  says:  **It  was  decided  in  Clore's  case 
that  the  principles  of  the  decisions  just 
above  mentioned,  is  not  at  all  varied  be- 
cause of  the  subsequent  amendments  of  the 
law  in  the  Code,  relating  to  arrest  and 
commitment ;  that  after  the  finding  of  the 
grand  jury,  upon  the  examination  and 
proofs  before  them,  charging  the  accused 
with  the  murder,  it  was  no  defence  in  rea- 
son or  in  law  to  the  prisoner,  that  there  had 
been  irregularities  in  his  commitment." 
In  Kemp's  case,  18  Gratt.  %9,  J.  Joynes 
reviews  the  cases  on  this  subject,  and 

785  concludes  *in   these   words:    **If   the 
prisoners  could  not,    on    a    motion  to 

quash,  be  allowed  to  show  that  the  original 
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commitment  was  by  an  illegal  warrant,  or 
without  investigation,  or  by  a  person  with- 
out authority,  they  cannot  be  allowed  to 
show  that  the  commitment  was  not  duly 
certified  to  the  clerk,  however  essential 
that  may  be  to  the  regularity  or  legality  of 
the  commitment.  The  essential  thing  into 
which  alone,  of  all  the  proceedings  before 
indictment,  the  court  inquires,  is,  whether 
the  prisoners  were  duly  examined  and  com- 
mitted by  the  examining  court  for  the  same 
offence  for  which  they  were  indicted." 
And  this,  as  we  have  seen,  the  court  could 
only  inquire  into  by  virtue  of  the  provision 
made  in  the  act  of  1804,  and  retained  in  the 
law  of  examining  courts  until  the  whole 
was  struck  down  by  the  act  of  1867.  Since 
this  repealing  law  went  into  operation  it 
would  be  no  defence  to  an  indictment,  that 
the  accused  had  not  been  examined  by  an 
examining  court.  And  we  have  seen  that 
it  never  has  been  a  ground  of  defence,  that 
he  had  not  been  examined  by  the  committing 
justice. 

Does  the  repeal  of  the  law  providing  an 
examining  court  change  the  law  with  regard 
to  arrest  and  commitment?  The  Legislature 
has  not  thought  proper  to  change  it.  Can 
the  courts,  by  judicial  construction,  give  it 
a  meaning  and  force  which,  before  the  re- 
peal of  the  examining  court,  they  held  did 
not  pertain  to  it.  ^he  only  change  that 
has  been  made,  and  that  as  the  result  of 
the  abolition  of  the  examining  court,  is, 
that  the  commitment  is  now  for  trial; 
whereas  before  it  was  for  examination. 
Kives,  J.,  in  Jeter  Philips' s  case,  19  Gratt. 
485,  522. 

Under  this  judicial  interpretation  and 
construction  of  the  law  of  arrest  and  com- 
mitment, which  must  be  presumed  to  have 
been  known  to  the  Legislature,  they  abol- 
ished the  examining  court,  and  left  the 
other  precisely  as  it  was.  Did  they  in- 
tend to  substitute  the  examination 
786  *before  a  justice  for  the  examining 
court?  Did  they  intend  to  clothe  a 
single  justice  with  powers,  after  the  ac- 
cused had  been  solemnly  indicted  in  one  of 
the  superior  courts  of  law,  by  the  grand 
inquest  of  the  county,  for  a  g^ve  criminal 
offence,  to  arrest  the  criminal  proceeding 
and  discharge  the  accused?  Such  could 
hardly  have  been  the  intention  of  the  Leg- 
islature. And  with  the  judicial  interpreta- 
tion of  the  clause  as  it  stands,  it  could  not 
have  that  effect.  And  if  they  had  intended 
it  they  would,  it  seems  to  me,  have  changed 
the  phraseology  and  enlarged  the  provision, 
so  as  to  obviate  the  judicial  construction 
and  give  it  the  proposed  effect.  I  think, 
on  the  contrary,  in  the  revision,  in  retain- 
ing the  provision  unchanged,  they  intended 
to  retain  it  with  the  judicial  construction 
given  to  it,  and  did  not  intend  the  absurdity 
of  clothing  the  single  justice  with  the  power 
claimed  for  him.  And,  moreover,  if  they 
had  intended  that  the  preliminary  examina- 
tion before  the  committing  magistrate 
should  take  the  place  of  the  examining 
court,  they  would  have  said  so,  and  would 
have  declared  what  should  be  the  effect  of 


his  discharge:  whether  it  should  t>e  final  as 
in  the  case  of  the  examining  court.  And 
if  they  had  intended  that  it  should  take  the 
place  of  the  examining  court,  in  amending 
the  34th  section  of  chapter  208  of  the  Code, 
which  provides  that  the  prisoner  shall  be 
forever  discharged,  if  there  be  three  regular 
terms  without  trial  '*  after  his  examina- 
tion,*' they  would  have  merely  inserted  the 
words  '^by  a  justice  of  the  peace:"  So  as 
to  read,  **if  there  be  three  regular  terms  of 
such  court  after  his  examination  by  a  jus- 
tice of  the  peace,  without  a  trial,  &c.  In- 
stead of  that  they  struck  out  the  words  **his 
examination,"  and  substituted  the  words 
*'he  is  so  held."  So  that  it  reads,  '4f  there 
be  three  regular  terms  of  such  court  after 
he  is  so  held  without  a  trial,"  evi- 
787  dently  contemplating  *that  he  would 
be  committed  as  before,  but  directly 
for  trial,  instead  of  examination. 

I  deem  it  unnecessary  to  go  into  an  anal- 
ysis of  these  statutes.  That  has  been  so 
well  <lone,  so  much  better  than  I  could,  in 
the  lucid  opinion  just  delivered  by  my 
brother  Moncure,  that  it  would  be  a  work 
of  supererogation  in  me  to  travel  over  the 
same  ground.  The  argument  which  has 
been  made  as  to  the  importance  to  the  pris- 
oner, that  he  should  have  a  preliminary 
examination,  would  be  better  addressed  to 
the  Legislature  than  to  this  forum.  It 
might  be  addressed  with  efiPect,  perhaps,  to 
that  body,  in  a  proposition  to  restore  the 
examining  court,  or  to  provide  some  suit- 
able substitute  for  it,  which  I  am  prepared 
to  recommend.  But,  if  it  be  meant  to  in- 
vest a  single  justice  of  the  peace  with  power 
to  arrest  the  proceedings  of  the  Circuit  court 
against  a  person  accused  of  crime,  after  an 
indictment  found  against  him  by  the  grand 
inquest  of  the  county,  and  to  discharge 
him,  I  certainly  could  not  unite  in  an  ap- 
plication to  the  Legislature  for  such  a  pur- 
pose. 

It  is,  indeed,  important  that  the  laws 
should  be  so  framed  and  administered  that 
the  sacred  rights  of  person — lite,  liberty, 
and  property — should  be  secure.  To  this 
end,  it  is  important  that  every  safeguard  to 
liberty  should  be  sacredly  preserved.  And 
one  of  these  safeguards  is,  that  the  guilty 
should  not  go  unpunished.  Whilst  it  is  a 
part  of  our  humanity  to  commiserate  the 
fallen,  no  false  sympathy  should  prevent 
the  faithful  enforcement  of  the  law  against 
the  guilty.  This  is  indispensable,  if  we 
would  give  security  to  the  rights  of  person, 
and  preserve  the  safety  and  purity  of 
society. 

It  is  not  the  province  of  this  court  to  de- 
cide upon  the  guilt  or  innocence  of  the  ac- 
cused. And  nothing  that  has  fallen  frcm 
me  is  intended  to  give  any  intimation  of 
an  opinion  on  that  subject.  It  is  my  wish 
that  he  should  have  every  right  and  privi- 
lege upon  his  trial  to  which  he  is  en« 
788  titled  by  the  law  of  the  land.  ♦(And 
I  am  gratified  to  know  that  the  defect 
of  the  law,  in  taking  away  the  right  to  an 
examining  court,  without  providing  a  sub- 
stitute, will   in    his    case  be    compensated 
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under  the  decision  of  this  court :  as,  upon 
a  second  trial,  he  will  have  the  benefit  of 
the  previous  examination  which  he  has  had 
in  the  first. ) 

I  had  not  intended  saying  a  word  upon 
this  question  beyond  the  announcement  of 
my  opinion,  as  the  very  full,  able  and  lucid 
opinion  of  the  President,  I  think,  fully 
sustains  that  opinion.  But,  after  hearing 
the  very  elaborate  opinion  of  my  brother 
Staples  last  night  for  the  first  time,  which 
gives  such  prominence  to  this  question,  I 
felt  that  something  more  might  be  required 
of  me  than  the  simple  announcement  of  my 
opinion.  I  concur  in  the  opinion  of  the 
President.    . 

CHRISTIAN,  J.,  concurred  in  the  opin- 
ion of  Staples,  J. 

MONCQRE,  P.  This  day  came  as  well 
the  plaintiff  in  error,  by  his  counsel,  as  the 
Attorney-General,  on  behalf  of  the  Com- 
monwealth, and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion  that,  the  court 
being  equally  divided  in  opinion  upon  the 
question  presented  by  the  first  bill  of  ex- 
ceptions, whether  the  accused  was  entitled 
to  be  examined  before  a  justice  of  the  peace 
for  the  offence  with  which  he  was  charged 
in  the  indictment,  which  he  had  been  rec- 
ognized to  answer,  before  he  could  be  re- 
quired to  answer  the  same;  the  ruling  of 
the  said  Hustings  court  in  refusing  to 
grant  his  motion  to  be  taken  before  a  jus- 
tice of  the  peace,  in  order  to  his  examina- 
tion for  the  said  offence,  as  mentioned  in 
the  said  bill  of  exceptions,  is  therefore 
affirmed.  The  court  is  of  opinion  that  the 
said  Hustings  court  did  not  err  in  overrul- 
ing the  motion  of  the  accused   to  quash  the 

indictment,  because  the  grand  jury 
789      that  found  the  same  *were  required  to 

be  freeholders,  because  the  officer  who 
summoned  them  summoned  none  but  free- 
holders, and  the  clerk,  before  they  were 
sworn,  demanded  to  know  of  each  of  them 
whether  they  were  freeholders,  as  men- 
tioned in  the  second  bill  of  exceptions :  nor 
in  excluding  the  plea  in  abatement  tendered 
by  the  accused  **that  the  supposed  grand 
jury  by  which  the  indictment  was  alleged 
to  be  found,  was  not  summoned  or  empan- 
eled according  to  law,  in  this,  that  the 
entire  panel  were  summoned  by  the  proper 
officer  of  the  said  court,  under  the  second 
and  third  sections  of  chapter  206  of  the 
Acts  of  Assembly  of  1866-'7,  relating  to 
grand  juries,  and  were  required  to  be  free- 
holders, and  not  disqualified  under  the  terms 
of  the  said  third  section;  and  were  not 
summoned  according  to  the  provisions  of 
the  third  article  of  the  constitution  of  Vir- 
•ginia;*'  as  mentioned  in  the  third  bill  of 
^exceptions.  It  did  not  appear,  and  was  not 
alleged,  that  any  of  the  grand  jury  were 
disqualified.  All  of  them  may  have  been 
good  and  lawful  men,  qualified  to  serve  as 
grand  jurors  not  only  under  the  said  act  of 
assembly,  but  under  the  constitution.     That 


I  they  were  freeholders  did  not  diaqualifj 
them  under  either.  They  may  also  have 
been,  if  that  were  necessary,  and  it  is  to 
be  presumed  they  were,  entitled  to  vote  and 
hold  office,  according  to  the  requirements 
of  the  constitution.  The  accused,  therefore, 
would  have  no  good  cause  to  complain  that 
he  was  indicted  by  a  disqualified  grand 
jury,  even  if  the  third  section  of  the  thifd 
article  of  the  constitution,  which  declares 
that  ''all  persons  entitled  to  vote  and  hold 
office,  and  none  others,  shall  be  eligible  to 
sit  as  jurors,"  operated  proprio  vigore,  and 
without  any  legislation  on  the  subject,  to 
repeal  all  existing  laws  apparently  in  con- 
flict therewith.  But  the  court  is  of  opinion 
that  it  had  no  such  effect;  that  legislation 
is  proper  and  necessary  to  put  it  in  opera- 
tion ;  and  that  until  such  legislation  takes 
place,    the    existing   laws   in    regard 

790  ^to  grand  juries  will  continue  in  force. 
But  when  such   legislation  ahall  take 

place,  the  existing  law  in  regard  to  grand 
juries,  so  far  as  it  may  be  repealed  or  al- 
tered by  the  new  law,  will  cease  to  exist. 

The  court  is  further  of  opinion  that  the 
Hustings  court  erred  in  overruling  the  mo- 
tion of  the  accused  to  quash  the  venire 
facias  ''because  the  same  is  not  in  con- 
formity to  law,  and  for  errors  apparent 
upon  the  face  thereof,'*  as  mentioned  in 
the  fourth  bill  of  exceptions.  The  second 
section  of  the  schedule  annexed  to  the  con- 
stitution provides  that  all  indictments  which 
shall  have  been  found,  or  which  may  here- 
after be  found,  for  any  crime  or  offence 
committed  before  the  adoption  of  this  con- 
stitution, may  be  proceeded  upon  as  if  no 
change  had  taken  place."  The  "crime  or 
offence,"  in  this  case,  if  committed  at  all, 
was  committed  before  the  adoption  of  the 
said  constitution.  The  fourth  section  of 
the  said  schedule  provides  "that  all  crimes 
and  misdemeanors  and  penal  actions  ahall 
be  tried,  punished  and  prosecuted  as  though 
no  change  had  taken  place,  until  otherrrise 
provided  by  law."  The  court  is  of  opinion 
that,  according  to  this  provision,  the  act 
passed  April  27th,  1867,  entitled  "An  act  to 
revise  and  amend  the  criminal  procedure," 
which  was  in  force  at  the  time  of  the 
adoption  of  the  constitution,  was  continued 
in  force  until  otherwise  provided  by  law ; 
and  as  it  has  not  yet  been  otherwise  pfx>- 
vided  by  law,  the  said  act  has  ever  since 
continued,  and  yet  continues,  in  force.  The 
venire  facias  in  this  case,  therefore,  instead 
of  being  issued  in  the  form  set  forth  in  the 
said  fourth  bill  of  exceptions,  ought  to  have 
been  issued  in  pursuance  of  the  directions 
of  chapter  208  of  the  Code,  as  amende<l  by 
the  said  act.  See  Acts  of  Assembly  1866- '67, 
pp.  932,  933;  and  for  this  error  the  said 
judgment  must  be  reversed. 

The  court  might  here  conclude  this  opin- 
ion without  taking  any  notice  of  any 

791  other  questions  presented  by  *the  rec- 
ord.     But    as    these   questions    have 

been  fully  argued  before  this  court,  and  as 
all  or  most  of  them  may  again  arise  in  the 
future  trial  of  this  case  in  the  court  below, 
this   court  has  considered   them,   and  will 


612 


20  QRATT. 


Chahoon  v.  The  CommonweaItTh. 


702,  708,  704 


now   proceed    to   express   an  opinion  upon 
such  of  them  as  are  likely  aguin  so  to  arise. 

The  court  deems  it  unnecessary  to  express 
any  opinion  upon  the  questions  presented 
by  the  5th  and  6th  bills  of  exceptions  in 
regard  to  the  witness,  Oscar  Cranz,  as  it  is 
not  likely  that  any  such  questions  will  arise 
in  any  future  trial  of  this  case.  But  the 
court  is  of  opinion  that  the  Hustings  court 
did  not  err  in  overruling  the  objection  made 
by  the  accused  to  the  question  proposed  by 
the  Commonwealth  to  be  put  to  the  witness, 
John  H.  Gibbon,  as  mentioned  in  the  ninth 
bill  of  exceptions;  nor  in  overruling  the 
motion  of  the  accused  to  exclude  from  the 
jury,  and  to  instruct  them  to  disregfard,  as 
evidence,  the  answer  of  the  said  witness  to 
the  said  question,  as  mentioned  in  the  10th 
bill  of  exceptions. 

The  court  is  further  of  opinion,  that  the 
said  Hustings  court  did  not  err  in  joverrul- 
ingf  the  objection  of  the  accused,  to  the 
question  propounded  to  the  witness  Emanuel 
Francis,  and  permitting'  the  witness  to  an- 
swer the  same,  as  mentioned  in  the  seventh 
bill  of  exceptions;  nor  in  overruling'  the 
motion  of  the  accused  to  reject  and  to  direct 
the  jury  to  disregard  the  questions  pro- 
pounded to,  and  the  answers  of  the  said 
witness,  as  mentioned  in  the  eighth  bill  of 
exceptions. 

As  to  the  eleventh  bill  of  exceptions  taken 
to  the  refusal  of  the  Hustings  court  to  per- 
mit the  witness,  William  Folkes,  clerk  of 
the  County  court  of  Henrico,  when  the 
action  brought  on  the  writing  mentioned  in 
the  indictment  was  pending  in  said  court, 
to  answer  the  question  propounded  by  the 
accused  to  the  said  witness,  whether  any 
reason  had  been  given  to  him  by  J.  H. 
Sands,  as  counsel  for  the  defendant 
792  in  said  action,  *for  not  filine'  a  plea 
in  the  case ;  and  as  to  the  twelfth  bill 
of  exceptions  taken  to  the  refusal  of  the 
said  court  to  permit  the  question  of  the 
accused.  Whether  Sanxay,  the  defendant  in 
the  said  action,  was  present  with  his  coun- 
sel in  the  clerk's  office,  and  what  was  said 
by  Sanxay  as  to  why  he  would  not  defend 
the  suit,  but  let  the  judgment  go  by  default, 
to  be  put  to  the  said  witness.  The  court  is 
of  opinion  that  the  admissibility  of  the 
declarations  sought  to  be  elicited  by  the 
question  propounded  to  the  said  witness  as 
aforesaid,  depends  upon  whether  they  were 
made  in  connection  and  concomitance  with 
the  fact  to  which  the  said  witness  had  just 
before  testified,  that  no  plea  was  pleaded 
by  the  counsel  for  defendant,  and  that  judg- 
ment went  by  default.  The  said  bills  of 
exceptions  do  not  sufficiently  show  such 
connection  and  concomitance  to  enable  the 
court  to  determine  the  question  of  admis- 
sibility. They  do  not  show  whether  the 
said  declarations  were  made  at  a  time  when 
a  plea  could  be  pleaded  in  the  said  action, 
and  in  reference  to  the  question  whether 
such  plea  should  be  put  in  or  not ;  or  were 
made  at  some  other  time  and  unconnected 
w^ith  that  question.  In  the  former  case, 
they  were  admissible  evidence  as  part  of 
the  res  gestae,  and  as  being  explanatory  of 


the  fact  of  not  putting  in  such  plea ;  in  the 
latter  they  were  inadmssibile,  because  un- 
accompanied by  any  fact  which  was  in  evi- 
dence in  the  case,  and  which  they  could 
tend  to  explain. 

In  regard  to  the  opinion  of  the  Hustings 
court  in  refusing  to  give  the  instructions 
asked  for  by  the  accused,  and  in  giving 
others  in  their  stead :  which  is  the  subject 
of  the  thirteenth  bill  of  exceptions :  all  the 
testimony,  oral  and  written,  before  the  jury 
on  the  trial  of  the  cause,  and,  when  in- 
structions were  asked  for,  and  refused  or 
given  as  aforesaid,  is  set  forth  in  the  said 
bill  of  exceptions ;  and  it  tended  to  prove 
that  Solomon  Haunstein,  a  foreigner, 

793  died  in  the  city  of  ^Richmond,  in  the 
year    1861,    intestate,     and     without 

heirs,  having  lived  in  the  city  several  years 
before  his  death,  and  accumulated  quite  a 
large  estate,  consisting  partly  of  personal 
property,  but  chiefly  of  houses  and  lots,  in 
or  near  the  city ;  that  Richard  D.  Sanxay 
was  curator  of  the  said  Haunstein's  estate ; 
that  a  writing,  purporting  to  be  the  writing 
obligatory  of  the  said  Haunstein,  for  the 
sum  of  seven  thousand  dollars,  payable  on 
demand  to  John  W.  Thompson  or  order,  and 
an  endorsement  thereon  purporting  to  be 
the  endorsement  of  said  John  W.  Thompson, 
being  the  writing  and  endorsement  in  the 
indictment  mentioned,  were  forged;  that 
an  attempt  was  made  by  the  accused,  pro- 
fessing to  act  as  counsel  or  attorney  at  law 
for  William  Gleason,  assignee  of  said  John 
W.  Thompson,  to  collect  the  sum  of  money 
mentioned  in  said  writing,  and  to  enforce 
its  payment  out  of  the  estate  of  the  said 
Haunstein ;  that,  in  the  prosecution  of  that 
attempt,  he  first  demanded  payment  of  the 
said  sum  of  the  said  curator;  secondly, 
brought  an  action  at  law  upon  the  said 
writing,  and  obtained  judgment  in  said 
action ;  thirdly,  brought  a  suit  in  chancery 
to  enforce  the  said  judgment  against  the 
real  estate  of  said  Haunstein,  and  obtained 
a  decree  for  the  sale  thereof;  and,  fourthly, 
executed  a  receipt  as  *' attorney  for  Wm. 
Gleason,  assignee  of  John  W.  Thompson," 
to  R.  D.  Sanxay,  special  commissioner,  for 
the  sum  of  forty-nine  hundred  and  ninety- 
six  94-100  dollars,  in  part  satisfaction  and 
discharge  of  the  said  judgment;  the  said 
sum  being  composed  of  $4,079  38,  net  pro- 
ceeds of  the  sale  of  the  real  estate,  and 
$917  56,  balance  due  by  the  said  curator  on 
account  of  the  personal  estate  of  said 
Haunstein;  and  that,  in  making  the  said 
attempt,  the  accused  knew  the  said  writing 
and  endorsement  to  be  forged  and  intended 
to  defraud. 
The  court  deems  it  hardly  necessary  to 
disclaim  any  intention,  in  making  the 

794  foregoing  statement,  to  intimate  *any 
opinion  upon  the  weight  of  the  testi- 
mony, which  belongs  exclusively  to  the 
consideration  and  determination  of  the  jury. 
The  statement  of  what  the  testimony  tends 
to  ^ove,  is  made  merely  to  show  the  appli- 
cation of  the  instructions,  and  to  explain 
the  opinion  of  the  court  thereupon.  The 
court  is  of  opinion,  that  everything  said  or 
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done  by  the  accused  in  the  prosecution  of 
the  said  attempt,  with  the  knowledge  and 
intent  aforesaid,  for  the  purpose  of  obtain- 
ing* the  money  mentioned  in  said  writing*, 
was  **an  attempt  to  employ  as  true  such 
forged  writing,  knowing  it  to  be  forged," 
within  the  meaning  of  the  Code,  ch.  193,  { 
5,  p.  797. 

As  to  the  first  instruction  asked  for  by 
the  accused,  the  court  of  Hustings  did  not 
err  in  giving,  in  lieu  thereof,  the  first  of 
the  instructions  given  by  the  court. 

As  to  the  second  instruction  asked  for, 
the  said  court  did  not  err  in  giving  the 
same,  with  an  addition  thereto.  But  the 
court  is  of  opinion,  that,  to  make  the  proper 
meaning  more  plain,  the  following  woMs, 
or  other  words  to  the  same  effect,  ought  to 
have  been  inserted  at  the  end  of  said  addi- 
tion, viz:  **If  such  assertion  or  declaration 
was  made  in  the  prosecution  of  the  purpose 
of  obtaining  the  money  mentioned  in  the 
said  writing,"  so  as  to  make  the  addition 
read  thus:  ''But  any  assertion  or  declara- 
tion, by  word  or  act,  that  the  forged  writ- 
ing or  endorsement  is  good,  with  such 
knowledge  or  intent,  is  an  uttering  or  at- 
tempting to  employ  as  true  the  said  writing 
or  endorsement,  if  such  assertion  or  decla- 
ration was  made  in  the  prosecution  of  the 
purpose  of  obtaining  the  money  mentioned 
in  the  said  writing." 

As  to  the  third  instruction  asked  for, 
which  is  in  these  words,  **that,  to  conyict 
the  accused,  upon  the  said  last  mentioned 
counts,"  to  wit,  the  second  and  fourth, 
*'the  jury  must  be  satisfied  that,  at  the  time 
the  said  forged  writing  and  said  en- 
795  dorsement  were  filed  by  *the  accused 
in  the  clerk's  office  of  the  County 
court  of  Henrico,  he  knew  that  the  same 
were  forged,"  the  court  is  of  opinion,  that 
the  said  court  of  Hustings  did  not  err  in 
refusing  to  give  it.  The  said  instruction 
assumed  that  the  attempt  to  employ  the 
said  forged  writing  and  endorsement  as 
true,  could  consist  only,  according  to  the 
evidence,  in  filing  the  same  in  the  said 
clerk's  office;  whereas  the  evidence  tended 
to  prove  other  acts  of  the  accused  which 
constituted  such  an  attempt. 

As  to  the  fourth  instruction  asked  for  by 
the  accused,  and  the  third  instruction  given 
by  the  said  court  in  lieu  thereof,  the  court 
is  of  opinion  that  the  Hustings  court  did 
not  err  in  refusing  to  give  the  former. 
The  position  assumed  by  the  said  instruc- 
tion asked  for  was,  that  the  bringing  of  a 
suit  upon  a  forged  paper,  as  counsel,  does 
not  amount  to  an  uttering  or  attempting  to 
employ  the  same  as  true,  within  the  mean- 
ing of  the  law  on  which  the  prosecution  is 
founded,  even  though  the  accused,  at  the 
time  of  bringing  such  suit,  knew  that  the 
paper  was  a  forgery.  The  court  is  of  opin- 
ion, that  this  is  not  a  sound  position;  and 
that  the  bringing  of  a  suit  upon  a  forged 
paper,  as  counsel,  for  the  purpose  of  recover- 
ing the  money  purporting  to  be  due  by 
such  paper,  does  amount  in  law  to  an  utter- 
ing or  attempting  to  employ  the  same  as 
true ;  and  if  the  act  be  done  with  knowledge  | 


of  the  forgery  and  intent  to  defraud,  it 
constitutes  an  offence  within  the  meaniiig 
of  the  Code,  p.  797,  ch.  193,  sec.  5.  It  wonld 
have  been  sufficient  for  the  court  merely  to 
have  refused  to  give  the  fourth  instruction 
asked  for,  without  giving  any  other  in  its 
place.  But,  if  it  was  deemed  proper  to  give 
another,  it  ought  to  have  been  to  the  above 
effect,  instead  of  the  third  instruction  given 
by  the  court. 
As  to  the  fifth  instruction  asked  for  by 
the  accused,  and  the  fourth  instruction 

796  given  by  the  said  court  in  *lieu  thereof, 
the  court  is  of  opinion  that  there  was 

no  error  in  that  respect.  The  said  instruc- 
tion asked  for  was  vague  in  its  meaning. 
embraced  an  abstract  proposition,  and  was 
calculated  to  mislead  the  jury.  Any  fact 
which  is  a  necessary  ingredient  of  an 
offence,  as  guilty  knowledge  is,  of  the 
offence  charged  in  the  second  and  fourth 
counts  of  the  indictment,  must  be  proved 
on  a  trial  for  such  offence,  by  the  evidence 
in  the  cause,  or  by  fair  inference  therefrom. 
To  say  that  such  guilty  knowledge  must  be 
proved  as  a  ^^substantive  fact,"  seems  to 
imply  that  stronger  or  other  evidence  is  re- 
quired of  this  fact  than  of  other  material 
facts  of  a  case.  **That  the  law  does  not 
presume  guilty  knowledge  from  any  state 
of  the  proof  against  the  accused,"  ^ras  a 
general  and  abstract  proposition,  upon 
which  the  said  court  could  not  properly 
t>e  called  on  to  express  an  opinion.  The 
Commonwealth  had  not  asked  for  an  in- 
struction that  the  law  presumed  guilty 
knowledge  from  any  particular  facts  w^hich 
the  evidence  tended  to  prove,  if  the  jury 
believed  them  to  be  true.  Had  such  been 
the  case,  the  accused  might  well  have  asked 
for  an  instruction  to  the  contrary.  But 
such  was  not  the  case.  And  the  Hustings 
court  properly  instructed  the  jury,  ''that, 
to  convict  the  accused  under  the  second  and 
fourth  counts  of  the  indictment,  the  gnilty 
knowledge  therein  imputed  to  him  must  be 
proved  by  the  evidence  in  the  cause,  or  by 
fair  inference  therefrom." 

As  to  the  sixth  instruction  asked  fcnr  by 
the  accused,  and  the  fifth  instruction  g'iven 
by  the  said  court  in  lieu  thereof;  the  in- 
struction asked  for  was,  'Hhat  to  convict 
the  accused  the  jury  must  be  governed 
entirely  by  the  testimony  t>efore  them  and 
the  fair  inferences  therefrom;  and  that 
they  must  not  presume  or  assume  the  suilt 
of  the  accused  by  reason  of  his  failure  br 
neglect  to  produce  evidence  in  his  own  t>e- 
half."  The  instruction  given  was  pane- 
cisely  the  same  with  the  instruction 

797  *asked  for,    with   this  addition,  *  *  but 
that    is  a   fact   which,   if  it  appears, 

may  be  considered  by  the  jury  in  connection 
with  the  other  facts  proved  in  the  case.** 
The  proposition  embodied  in  the  instruction 
asked  for  was  certainly  true,  but  laid  down 
without  explanation,  it  was  calculated  to 
mislead  the  jury,  and  induce  them  to  believe 
that,  no  matter  how  strongly  the  evidence 
of  the  Commonwealth  might  tend  to  prove 
the  guilt  of  the  accused,  and  no  matter  how 
plainly  it   might   appear   that   the  accused 
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had  it  in  his  power  to  produce  evidence  in 
elucidation  of  the  subject  matter  of  the 
charge  against  him,  yet  his  failure  or  neg- 
lect to  do  so  was  not  a  circumstance  which 
could  be  weighed  b3'  the  jury  in  connection 
with  the  other  facts  proved  in  the  case. 
This  is  certainly  not  true.  The  conduct  of 
a  party  in  omitting  to  produce  that  evidence 
in  elucidation  of  the  subject  matter  in  dis- 
pute, which  is  within  his  power,  and  which 
rests  peculiarly  within  his  knowledge,  fre- 
quently affords  occasion  for  strong  pre- 
sumption against  him;  since  it  raises  a 
strong  suspicion  that  such  evidence,  if  ad- 
duced, would  operate  to  his  prejudice.  1 
Starkie  on  Evidence,  p.  34,  part  1,  sec.  16; 
2  Russell  on  Crimes,  p.  729,  library  edition. 
The  Hustings  court  was,  therefore,  right 
in  makidg  an  explanatory  addition  to  the 
instruction  asked  for;  but,  instead  of  the 
words  used  by  the  said  court  for  that  pur- 
pose, the  addition  ought  to  have  been  in 
the  words  or  to  the  effect  following,  to  wit : 
"But,  if  the  jury  believe  that  it  is  in  the 
power  of  the  accused  to  produce  evidence  in 
elucidation  of  the  subject  matter  of  the 
charge  against  him,  then  his  failure  or  neg- 
lect to  produce  such  evidence  may  be  con- 
sidered by  the  jury  in  connection  with  the 
other  facts  proved  in  the  case." 

As  to  the  seventh  instruction  asked  for 
by  the  accused,  and  the  sixth  instruction 
given  by  the  said  court  in  lieu  thereof,  the 
court  is  of   opinion   that  there  is  no  error 

in  that  respect. 
798  *The  court  is  further  of  opinion  that 

the  said  court  of  Hustings  did  not  err 
in  overruling  the  motion  of  the  accused  to 
set  aside  the  verdict  on  the  following 
grounds  alleged  by  him,  viz : 

1st.  ^*That  there  was  no  evidence  of  an 
intention  on  the  part  of  the  accused  to  de- 
fraud the  United  States,  or  any  State,  or 
any  county,  corporation,  officer  or  person." 

idly.  **That  there  was  no  evidence  to 
show  that  the  writing  in  the  indictment 
mentioned  was  uttered,  or  attempted  to  be 
employed  as  true  to  any  person,  but  was 
filed  with  a  declaration  in  a  suit  at  law,  in 
the  clerk's  office  of  Henrico  county  court." 
And 

3dly.  "That  the  alleged  uttering  and  at- 
tempting to  employ  as  true  occurred  in  the 
county  court  of  Henrico,  and  within  the 
jurisdiction  of  that  court ;  and  not  within 
the  jurisdiction  of  the  Hustings  court  of 
the  city  of  Richmond." 

In  regard  to  the  first  of  these  grounds: 
there  was  evidence  tending  to  show  an  in- 
tention on  the  part  of  the  accused  to  de- 
fraud the  personal  representative  of  Solomon 
Haunstein,  who  was  the  legal  owner  of  the 
personal  estate  of  said  Haunstein,  and  also 
to  defraud  the  heirs  at  law  of  the  said 
Haunstein,  if  he  had  any,  or  the  State  of 
Virginia,  if  he  had  none. 

In  regard  to  the  second  ground :  there  was 
evidence  tending  to  show  that  the  writing 
in  the  indictment  mentioned  was  uttered 
or  attempted  to  be  employed  as  true  to  a 
person,  to  wit :  to  R.  D.  Sanzay,  curator  of 
the  estate  of  said  Haunstein.     But  whether 


there  was  such  evidence  or  not,  there  cer- 
tainly was  evidence  tending  to  show  the 
attempt,  by  action  at  law  and  suit  in  equity 
to  enforce  payment  of  the  money  mentioned 
in  the  said  writing,  out  of  the  estate  of 
said  Haunstein ;  which  said  attempt  was 
an  attempt  to  employ  said  writing  as  true, 
within  the  meaning  of  the  law. 

In  regard  to  the  third  ground :  the 
799  alleged  uttering  *and  attempting  to 
employ  as  true  occurred  within  the 
jurisdiction  of  the  Hustings  court  of  thccity 
of  Richmond.  The  demand  of  the  money 
of  the  personal  representative  of  Haunstein 
was  made  in  the  city.  The  Circuit  court  of 
Henrico,  in  which  the  suit  in  equity  was 
brought,  was  held  in  the  city.  And  though 
the  action  at  law  was  brought  in  the  County 
court  of  Henrico,  yet  the  court-house  and 
clerk's  office  of  said  county  are  situated 
within  the  territorial  limits  of  said  city. 
And  the  court  of  Hustings  has  jurisdiction, 
not  only  within  the  said  limits,  but  also  for 
the  space  of  one  mile  on  the  north  side  of 
James  river,  without  and  around  said  city. 
Acts  of  Assembly  1852,  chap.  365,  {  3,  p.  259; 
Code  of  1860,  chap.  157,  {  4,  p.  661 ;  Id.  cb. 
158,  i  53,  p.  676. 

Wherefore,  for  the  error  of  the  said  court 
of  Hustings,  in  overruling  the  motion  ol 
the  accused  to  quash  the  venire  facias  as 
aforesaid,  it  seemeth  to  the  court  here  that 
the  judgment  aforesaid  is  erroneous.  There- 
fore it  is  considered  that  the  same  be  re- 
versed and  annulled ;  and  it  is  ordered  that 
the  verdict  rendered  by  the  jury  be  set 
aside,  and  that  the  cause  be  remanded  to 
the  said  court  of  Hustings,  with  directions 
to  proceed,  in  the  manner  prescribed  by 
law,  to  cause  another  jury,  duly  qualified, 
to  come  and  to  say  whether  the  said  George 
Chahoon  be  guilty  of  the  felony  wherewith 
he  stands  accused,  and  in  the  said  indict- 
ment mentioned,  or  not  guilty,  and  further 
to  proceed  as  the  law  requires.  Which  is 
ordered  to  be  certified  to  the  said  court  of 
Hustings  of  the  city  of  Richmond. 

Judgment  reversed. 
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rv  Issue  Out  of  Chancery.    (See  monographic  not4 

on  "Issue  Out  of  Chancery'*  appended  to  Lavell 

▼.  Oold.25  0ratt478.) 

V.  Waiver  and  Loss  of  Ri^ht  to  Trial  by  Jury. 

VI.  Selection  and  Drawinsr. 

VII.  Procurinsr  Attendance  of  Jurors  at  Trial  Court 
vm.  Service  of  Jury  List  or  Panel.    (See  ante,  "Pro- 
curing Attendance  of  Jurors  at  Trial  Court") 

DC.  Formation  of  Trial  Jury. 

A.  In  General. 

B.  Competency  of  Jurors. 

C.  Challenges. 

D.  Oath. 

X.  Province  of  Jury. 

A.  In  QeneraL 

B.  In  Criminal  Cases. 

C.  In  Actions. 
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XI.  Instmctlonsto  and  Charginsr  of  the  Jury.  (See 
monoflrapblc  note  on  "Instmctions"  appended 
to  Womack  ▼.  Circle,  29  Gratt  192.) 

A.  Prtnciples  Refimlatlnjr  the  Allowance  or  Re- 
fusal of  Instmctions  in  General. 

B.  Charflrinff  and  Instmctlnff  In  Criminal-  Cases. 

C.  Civil  Cases. 

xn.  Verdict  (Seemonoffraplilcfio<«on**Verdict'* 
See  also,  pott,  "New  Trial.") 

A.  In  General. 

B.  Suffl<;lency  of  Verdict 

C.  Special  Verdict 

D.  Amendinsr  Verdict 

E.  Retrial  and  Examination  after  Verdict 

F.  Impeachment  of  Verdict  by  Jurors. 

G.  Setting  Aside  the  Verdict 

xm.  New  TriaL  (See  monographic  note  on  "New 
Trial."    See  also,  ante,  "Verdict") 

A.  Where  Grantlnsr  Depends  on  Some  Question 
Aflectinff  Evidence. 

B.  Objections  to  Jurors  as  a  Ground  for  Grantintr 

a  New  Trial. 

XIV.  Custody  and  Conduct  of  Jury. 

A.  Who  is  the  Custodian  of  the  Jury. 

B.  Acts  Constitutlnff  Misconduct 

C.  Conversations  Held  by  Jurors. 

D.  Viewing*  Premises,  and  the  Scene  of  Homicide. 

E.  Carrying  Papers  to  the  Jury  Boom. 

F.  Drinking  of  Spirituous  Ldquors. 

XV.  Discharge  of  Jury. 

A.  Court's  Authority  to  Discharare,  and  Proper 
Exercise  of  Same. 

I.  IN  QBNBRAU 

Deflnltlon.— A  common-law  jury,  ex  vi  termUU,  is  a 
body  of  twelve  competent  men,  selected  in  the  mode 
prescribed  by  law  to  determine,  on  oath  and  in  a 
legal  tribunal,  the  facts  in  a  case  from  the  evidence 
presented  to  them.    Barlow  v.  Daniels,  26  W.  Va.  512. 

Nature  of  the  Right  to  Jury  Trial  Proedom  from 
Infliienco.— Trial  by  jury  is  a  sacred  right  and  should 
be  sedulously  guarded.  The  jury  should  not  only 
be  kept  from  all  extraneous  Influences  in  reaching 
their  verdict  but  the  court  itself  should  be  careful 
not  to  trench  upon  their  province.  They  should 
not  be  coerced,  by  threat  or  otherwise,  into  finding 
a  verdict:  for  a  verdict  resulting  from  coercion 
could  not  be  allowed  to  stand.  The  verdict  should 
be  the  untrammeled  expression  of  the  concurrence 
of  individual  judgments.  But  a  reasonable  time,  to 
be  determined  by  the  circumstances  of  the  case, 
should  be  allowed  the  jury  for  the  performance  of 
'their  duty,  and  they  should  be  kept  together  until 
the  trial  court  Is  satisfied  that  they  have  made  an 
honest  effort  to  agree,  and  cannot,  from  a  conscien- 
tious difference  of  judgment  Great  latitude  is 
allowed  the  trial  court  as  to  the  length  of  time  the 
jury  shall  be  kept  together,  and.  unless  It  is  a  clear 
case  of  abuse  of  such  discretion,  the  verdict  will  not 
be  disturbed  on  the  ground  of  coercion.  But  It  is  a 
safer  and  better  practice  for  the  trial  court  to 
refrain  from  any  expression  of  opinion,  which  may 
be  claimed  to  savor  of  threat  or  coercion,  as  to  the 
time  the  jury  will  be  kept  together  if  a  verdict  is 
not  sooner  rendered.  Bun  tin  v.  Danville,  98  Va.  200, 
84  S.  E.  Rep.  830. 

Contractive  Presence  of  Jury  In  Court  Room.— A 
jury,  while  in  their  room  in  the  courthouse  consult- 
ing of  their  verdict,  are  still  constructively  in  the 
presence  of  the  court  Gilligan  v.  Com.,  VII  Va. 
Law  Reg.  July  1901  (Supreme  Court  of  Appeals,  at 
Richmond,  January  1901). 


Exdosion  from  Jury  Servlco  oa  Aooovat  of 

The  constitution  and  laws  of  Virginia  do  not  ex- 
clude colored  citizens  from  service  on  juries.  ^ 
parte  Virginia,  100  IT.  S.  818  (1880). 

Argnnent  before  Jury— Rostrlctloii.— While  It  Is  the 
court's  province  to  give  the  jury  the  law.  and  the 
jury's  to  deal  with  the  facts,  it  is  an  unwarrantable 
restriction  upon  the  legitimate  scope  of  argument 
if  not  a  flagrant  usurpation,  for  a  trial  court  to  pto* 
hibit  counsel  In  this  state,  at  least  from  referring 
to  and  reading  from  recognized  authorities,  and 
especially  from  decisions  in  similar  cases  by  conrts 
of  the  last  resort  N.  &  W.  R.  Co.  v.  Harman.  88  Va. 
668,  8  S.  E.  Rep.  261. 

And  where  an  Indictment  is  found  upon  the  evi- 
dence of  many  witnesses,  though  it  does  not  appear 
how  many  testified  at  the  trial,  the  ruling  of  the 
court  restricting  the  argument  to  thirty  minntes, 
against  the  objection  of  the  prisoner,  is  an  andne 
abridgment  of  his  rights,  and  reversible  error. 
Jones*  Case.  87  Va.  68,  18  S.  E.  Rep.  286. 

Samo-'Openlttg  and  Conduslon.— And  in  all  criminal 
trials  in  this  state,  the  attorney  for  the  common- 
"wealth  is  entitled  to  open  and  conclude  before  the 
jury:  and  this  is  true  regardless  of  the  nature  of 
the  defense.  Even  though  the  accused  offers  no 
evidence,  as  the  affirmative  of  the  issue  is  on  the 
commonwealth,  the  attorney  for  the  commonwealth 
is  entitled  to  open  and  conclude  the  argnment 
before  the  jury.  Doss  v.  Com.,  1  Gratt  667;  Sta.te  ▼. 
Schuelle,  24  W.  Va.  707;  State  v.  Hudkins,  86  IV.  Va. 
247,  18  S.  E.  Rep.  867. 

Compensation  of  Jurors.— Va.  Code  1887,  ff  S18B, 
4049,  give  to  every  juror  sitting  in  a  criminal  case 
compensation  at  one  dollar  for  each  day  he  attends 
on  such  jury.    See  Souther  v.  Com.,  7  Gratt  878^ 

Qrsntlng  of   ■   Voniro  Psdas  Do  Novo.— A 

fadae  de  novo  can  only  be  granted  in  two 

1.  If  it  appear  upon  the  face  of  the  verdict  that  it  is 

so  imperfect  that  no  judgment  can  be  given  npon 

it   2.  Where  it  appears  that  the  jury  ought  to  hare 

found  other  facts  differently.    Brown  v.  Ralston,  4 

Rand.  604. 

U.  COMPOSITION. 

A  common-law  jury  is,  exvi  termini,  a  jnrr  com> 
posed  of  twelve  persons.  Yet  it  is  clearly  ^rithln 
the  power  of  the  people,  by  a  constitutional  pro> 
vision,  to  make  the  number  less,  or,  if  they  clioooe. 
to  qualify  in  any  other  mannen  or  abolish  the  trial 
by  jury  altogether.  Barlow  v.  Daniels,  25  W.  Va. 
612. 

'  And  where  in  a  criminal  trial  the -record  «l»ows 
that  the  prisoner  was  tried  by  a  jury  of  IS  jur^ynten 
instead  of  12,  the  verdict  should  be  set  aside  and  a 
new  trial  awarded.  State  v.  Hudkins,  86  W.  Va.  947, 
18  S.  E.  Rep.  867.  But  prior  to  the  act  of  1794,  upon  an 
inquest  of  office,  respecting  property  escheateil  or 
forfeited  to  the  commonwealth,  the  jury  miirht 
have  been  composed  of  12  jurors,  or  of  a  greater  or 
smaller  number.    Bennet  v.  Com.,  2  Wash.  164. 

And  in  Curtis  v.  Com.,  87  Va.  669, 18  S.  E.  Rep.  78.  it 
was  held,  that  of  the  twenty  persons  directed  to  be 
summoned  from  the  list  furnished  by  the  juOgre  to 
serve  as  jurors  the  appearance  of  sixteen  is  sni!l> 
cient  In  felony  cases.  Additional  persons  may  be 
summoned  from  the  bystanders. 

Qusltflcatlons— Age,  5ex  and  dttzenshlp. — Be«ard> 
ing  the  qualifications  of  those  who  shall  compose 
the  Juries  of  this  state,  the  statute.  Va.  Code  1887. 
S  8189,  declares  that  aU  male  citizens,  twenty-one 
years  of  age,  and  not  over  sixty,  who  are  entitled  to 
vote  and  hold  office,  under  the  constitution  and 
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of  this  state,  shall  be  liable  to  serve  as  jurors,  except 
as  otherwise  specially  provided.  For  similar  pro- 
vision in  West  ViriTinla,  see  W.  Va.  Code,  18W,  ch. 
116.11. 

And  althonffh  persons  be  over  the  a^e  of  sixty, 
and  therefore  exempt,  if  they  chose,  from  service, 
yet  they  are  not  Ipto  fado,  disqualified.  Booth's 
Case.  10  Oratt.  619. 

III.  RIGHT  TO  TRIAL  BY  JURY. 

Constitutional  Provtelon«  Ouaranteelnff  Right  of 
Jury  Ti1al>-Con«tnictlon.— A  constitutional  provision 
which  guarantees  the  right  of  a  trial  by  jury  must 
be  read  in  the  light  of  the  circumstances  under 
which  it  is  adopted.  If  the  right  did  not  then  exist, 
the  Constitution  does  not  confer  it.  unless  it  be 
expressly  so  provided,  or  necessarily  implied.  Pil- 
low V.  Southwest,  etc..  Imp.  Co.,  9S  Va.  144,  28  S.  E. 
Bep.SlL 

Preservation  of  Trial  by  Jnry^By  the  United  States 
constitution,  in  suits  at  common  law  where  the  value 
in  controversy  exceeds  tto,  the  right  of  trial  by  jury 
la  preserved.  By  the  Virginia  Constitution,  in  con- 
troversies respecting  property,  such  mode  of  trial  is 
declared  preferable  and  sacred.  And  though  by 
the  law  in  this  state  the  jurisdiction  of  justices  has 
at  various  times  been  enlarged,  yet  experience  has 
taught  the  wisdom  of  adhering  to  fundamental 
principles  and  of  returning  to  the  old  limits.  James 
V.  Stokes,  77  Va.  2S&.  In  the  same  spirit  the  West 
Virginia  Constitution,  S  IS.  Art.  m.  as  amended  in 
1880.  declares  that,  ''No  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  case,  than  according 
to  the  rules  of  the  common  law.**  And  this  is  held 
to  apply  to  cases  tried  by  a  jury  of  six  before  a 
justice,  and  prohibits  the  retrial  of  such  cases  by 
the  circuit  court  under  the  provisions  of  chap.  8. 
Actm  1881.    Barlow  v.  Daniels.  86  W.  Va.  618. 

And  while  on  the  question  of  the  appropriation  of 
land  a  jury  is  not  required  by  the  statute,  yet  1 6, 
cb.  181,  W.  Va.  Code,  in  force  in  1881,  authorized  the 
court  to  direct  that  the  issues  be  tried  by  a  jury.  B. 
A  O.  R.  Co  V.  P.,  etc..  R.  Co.,  17  W.  Va.  818.  Further- 
more, as  held  in  Cecil  v.  Clark.  44  W.  Va.  068.  80  S.  E. 
Bep.  816.  in  matters  of  such  nature  as  give  the  right 
to  a  jury  trial  under  the  constitution,  the  legislature 
cannot  extend  equity  jurisdiction  over  them,  and 
tlins  deprive  the  party  of  a  jury  trial  against  his 
wilL 

Whan  a  Demand  for  a  Jury  Trial  Is  Proper—Mixed 
Jury.— On  motion,  in  Virginia,  when  an  issue  of  fact 
Is  joined»and  either  party  desires  it,  or.  when  in  the 
opinion  of  the  court  it  is  proper,  a  jury  shall  be 
impaneled,  unless  the  case  be  one  in  which  the 
recovery  is  limited  to  an  amount  not  greater  than 
890,  exclusive  of  interest  Va.  Code  1887.  sec  8218: 
Claflin  V.  Steenbock,  18  Gratt  842:  Burke  v.  Levy,  i 
Band.  1:  McKinster  v.  Qarrott  8  Rand.  664.  How- 
ever, in  a  proceeding  by  motion  to  recover  money 
under  section  8811  of  the  Va.  Code  1887.  in  order 
that  .the  defendant  may  be  entitled  to  a  trial  by 
jory,  as  provided  by  section  3212  of  the  Va.  Code 
1887.  an  issue  must  be  made  up.  This  issue  may 
be  tendered  by  a  plea,  or  by  an  informal  state- 
ment in  writing  of  the  grounds  of  defense.  Preston 
V.  Salem  Imp.  Co.,  01  Va.  683,  82  S.  E.  Rep.  486.  But 
where  an  Insurance  company  is  properly  before  the 
court  in  a  chancery  suit  in  which  its  policy  is  the 
subject  of  litigation,  any  issue  or  issues  raised  by 
the  pleadings  as  to  its  liability  on  the  policy  must  be 
tried  according  to  the  rules  of  equity  in  such  cases, 
it  la  not  entitled  to  a  jury  trial  as  a  matter  of  right 


but  only  in  the  event  that  the  case  made  shows  that 
the  jury  trial  is  proper.  N.  Y.  Life  Ins.  Co.  v.  Davis. 
04  Va.  427, 86  S.  E.  Bep.  041.  However,  in  Ex parU  Va., 
100  U.  S.  318  (1880),  where  the  construction  of  the 
Virginia  laws  relative  to  race  discrimination  in 
composing  juries,  presented  itself  to  the  Supreme 
Court  of  the  United  States,  the  plaintiff  in  the  case 
being  a  negro,  who  had  demanded  in  the  state  court 
that  he  be  tried  by  a  jury  composed  of  one-third  or 
other  portion  of  his  own  color,  which  was  refused, 
JuBTiCB  Stboro,  rendering  the  opinion  of  the  court 
declared  that  the  denial  of  the  motion  for  a  mixed 
jury,  was  not  a  denial  of  a  right  secured  to  the 
defendant  by  any  law  providing  for  equal  civil 
righU  of  the  citizens  of  the  United  States,  or  by  any 
statute,  or  by  the  fourteenth  amendment:  a  mixed 
jury  in  a  case  not  being  essential  to  the  equal  pro- 
tection of  the  laws.  And,  while  it  is  a  right  to  which 
any  colored  man  is  entitled,  in  the  selection  of 
jurors  to  pass  upon  his  life,  liberty  or  property,  that 
there  shall  be  no  exclusion  of  his  race,  or  discrimi- 
nation against  them  because  of  their  color,  yet  such 
right  is  a  different  thing  from  the  right  claimed, 
and  denied  in  the  sUte  court,  viz.:  a  right  to  have 
the  jury  composed  In  part  of  colored  men.  Thus 
declaring,  in  the  opinion  of  the  Supreme  Cotirt  of  the 
United  States,  that  the  constitution  and  laws  of 
Virginia  neither  dlscrimiilate  against  nor  exclude 
colored  men  from  service  on  juries.— and  that  the 
right  to  demand  a  jury  trial  does  not  also  include 
the  absolute  right  to  demand  a  mixed  jury.  Law- 
rence V.  Com..  81  Va.  484;  Mitchell's  Case.  88  Oratt. 
846. 

SaoM— Special  Jury.— And  the  allowance  or  refusal 
of  a  special  jury  is  a  matter  resting  in  the  sound 
discretion  of  the  court  Atlantic  &  Danville  Ry.  Co. 
V.  Peake,  87  Va.  180, 18  S.  E.  Rep.  848. 

DenuuMl  Made  for  Jury— When  Venire  Padas  Sboald 
Uane.— And  when  either  party,  demands  a  jury,  it 
is  error  for  the  justice,  without  confitnt  of  the  par- 
ties. toissueaiMfaifv/adafforsuch  jury  before  the 
summons  to  commence  the  suit  has  been  served  and 
returned,  and  the  time  fixed  for  the  appearance  of 
defendant  has  arrived. 

But  where  the  defendant  appears  and  has  the 
case  continued,  and  the  jury  thus  summoned  is  ad- 
journed to  the  time  thus  set  for  trial,  he  will  be 
held  to  have  waived  such  irregularity  in  the  writ  of 
venire  facias,  it  appearing  that  he  was  not  injured 
thereby.  Greer  v.  Wilson.  88  W.  Va.  100,  18  S.  E. 
Bep.  880. 

IV.  ISSUES  OUT  OP  CHANCERY. 

(See  monographic  noU  on  "Issue  Outof  Chancery** 
appended  to  Lavel  v.  Gold,  88  Gratt  478.) 
Directing  an  Issue  Is  Discretionary  with  the  Court. 

~A  court  of  chancery  may  in  its  discretion,  when 
the  evidence  in  regard  to  any  material  fact  prop- 
erly in  issue  in  the  cause,  is  conflicting,  and  the 
weight  of  the  testimony  is  so  nearly  balanced  that 
it  is  unable  to  determine  on  which  side  it  preponder- 
ates, direct  an  issue,  as  to  such  facts,  to  be  tried  by 
jury.  But  this  is  a  legal,  and  not  a  mere  arbitrary 
discretion,  and  therefore  if  the  court  in  a  case 
where  the  evidence  clearly  preponderates  in  favor 
of,  or  against  any  material  fact  at  issue  in  the  cause, 
improperly  directs  an  issue  as  to  such  facts,  to  be 
tried  by  a  jury,  the  decree  directing  such  issue  will 
be  reversed,  although  the  evidence  in  regard  to 
such  facts  may  have  been  conflicting:  yet  the  ques- 
tion, whether  it  was  proper,  or  improper  in  any 
particular  case  to  direct  an  issue  of  fact  therein,  to 
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be  tried  by  a  jury,  must  be  determined  by  the  proofs 
in  the  cause  at  the  time  such  issue  was  directed. 
Mahnke  ▼.  Xeale,  28  W.  Va.  58. 

And  in  furtherance  of  this  discretionary  power 
Tested  in  a  court  of  equity,  it  is  held  in  West  Vir- 
ginia that  where,  already,  at  the  time  of  the  adop- 
tion of  the  constitution,  equity  exercised  jurisdiction 
in  certain  matters,  the  clause  of  the  constitution 
ffuarantyinsr  jury  trial  does  not  relate  to  such  mat- 
ters or  deprive  equity  of  jurisdiction  therein  to  act 
without  a  jury.  Cecil  v.  Clark.  44  W.  Va.  6G0,  80  S.  £. 
Rep.  21<L 

Issue  Wrooffly  Directed— Effect— However,  even 
after  a  verdict  is  rendered  by  a  jury  on  an  issue  out 
of  chancery,  if  upon  the  proofs,  as  they  stood  at  the 
hearing,  an  issue  ouffht  not  to  have  been  ordered,  it 
is  the  dut3'  of  the  chancellor,  notwithstanding  the 
verdict,  to  set  aside  the  order  directing  the  issue, 
and  enter  a  decree  on  the  merits,  as  disclosed  by  the 
proofs  on  the  hearing  when  the  issue  was  ordered. 
Consequently,  if  the  chancellor  fails  in  this  duty, 
the  appellate  court  in  revlewinflr  a  decree  founded 
on  such  verdict,  should  look  to  the  state  of  the 
proofs  at  the  time  the  issue  was  ordered,  and  if  sat- 
isfied that  the  chancellor  has  improperly  exercised 
his  discretion  a  decree  outrht  to  be  rendered  not- 
withstanding the  verdict,  according  to  the  merits 
as  disclosed  by  the  proofs  on  the  hearing  when  the 
issue  was  ordered.  Anderson  v.  Cranmer,  11  W.  Va. 
508;  Henry  v.  Davis,  18  W.  Va.  880:  Marshall  v.  Mar- 
shall, 18  W.  Va.  805:  Setzer  v.  Beale,  10  W.  Va.  280; 
Vanffilder  v.  Hoffman.  22  W.  Va.  1:  Mahnke  v.  Neale, 
28  W.  Va.  57;  Pickens  v.  McCoy,  24  W.  Va.  844;  Sands 
Y.  Beardsley,  82  W.  Va.  504,  0  S.  E.  Rep.  025;  Ohio 
River  R.  Co.  v.  Sehon.  88  W.  Va.  560,  11  S.  E.  Rep.  18; 
Jarrett  v.  Jarre tt.  11 W.  Va.  584;  McFarland  v.  Doug- 
lass, 11  W.  Va.  e37. 

And  where  a  bill  is  filed  to  set  aside  a  written  con- 
tract for  the  purchase  of  land  or  to  obtain  an  abate- 
ment of  the  purchase  money  on  account  of  deceit 
and  false  and  fraudulent  representations  by  the 
vendor,  when  the  answer  positively  denies  the  alle- 
gations of  fraud  and  deceit,  and  the  testimony 
jrreatly  preponderates  in  favor  of  the  defendant,  it 
is  error  to  direct  an  issue  out  of  chancery  to  a  jury 
to  determine  whether  or  not  there  was  such  deceit, 
and  fraudulent  representations.  De  Vausrhn  v.  Hus- 
tead,  27  W.  Va.  778. 

issue  of  Quantum  Damnlficatus— Conteuts  of  Order. 
—So  when  an  order  is  made  by  the  chancellor  di- 
rectinflr  an  issue  of  Qttantum  damMficatut  in  a  suit 
between  the  owner  of  property  and  an  internal  im- 
provement company,  the  order  should  state  that 
the  issue  is  to  be  tried  by  a  jury  of  12  freeholders, 
if  either  party  desires  it.  Ohio  River  R.  Co  v.  Ward, 
85  W.  Va.  481.  14  S.  E.  Rep.  142. 

Defendant  Irregularly  Oiven  Afflmuitlve  of  Usue— 
Effect.— And  If  a  court  of  equity  in  ordering  an 
issue  of  fact  to  be  tried  by  a  jury,  irregularly  give 
the  defendant  the  afflrmative  of  the  issue,  and  the 
issue  is  found  by  the  jury  in  favor  of  the  plaintiff, 
the  appellate  court  will  not,  on  appeal  by  the  de- 
fendant, reverse  the  decree  directing  the  issue  and 
subsequent  decrees  rendered  in  the  cause,  based 
upon  the  verdict  of  the  jury;  for  such  irregularity 
in  the  decree  directing  the  issue,  when  it  plainly 
sees  that  the  appellant  could  not  have  been  prej- 
udiced thereby.    Ogle  v.  Adams,  12  W.  Va.  218. 

V.  WAIVER  AND  LOSS  OP  RIGHT   TO  TRIAL  BY 

JURY. 

A.  CRIMINAL  CASES. 

Prisoner  Cannot  Waive  Jury.— In  the  absence  of  a 


statute  authorizing  it,  the  defendant  in  a  criminal 
prosecution  cannot  waive  trial  by  jury.  Va.  Const.. 
Art.  I,  S  10;  Mays  v.  Com.,  11  Va.  Law  J.  88  (Supreme 
Court  of  Appeals,  1886) ;  Ford  v.  Com..  88  Va-  f&L 

However,  in  Sute  v.  Griggs,  84  W.  Va.  78,  U  & 
E.  Rep.  740,  the  court  declares  constitutional  sec 
20,  ch.  110,  W.  Va.  1887.  so  far  as  it  provides  for  the 
trial  of  misdemeanors  by  the  court  in  lieu  of  a  jury, 
with  the  consent  of  the  defendant.  See.  in  this  con- 
nection. State  V.  Oottrill,  81  W.  Va.  182,  0  S.  E.  Rep. 
428:  SUte  V.  MiUer,  26  W.  Va.  106:  State  v.  Denoon. 
84  W.  Va.  180, 11  S.  £.  Rep.  1003. 

Sanw-When  Right  to  Strike  Off  Juror«  Not  Waived. 
—Where  a  prisoner  charged  with  murder  is  ar- 
raigned, and  it  is  announced  that  he  is  ready  for 
trial,  whereupon  the  court  expresses  the  opinioa 
that  the  prisoner  might  be  legally  tried  by  a  special 
jury;  and  informs  him  that  unless  he  asks  to  be 
tried  by  such  a  jury  the  case  will  be  continued: 
and  thereupon  the  prisoner,  stating  that  he  does 
not  wish  to  waive  his  right,— but  in  order  to  get 
a  new  trial,— does  ask  for  a  special  jury,  such 
speech  and  ruling  of  the  court  is  erroneoua.  It  is 
erroneous  because  it  infiuences  the  prisoner  to  ask 
for  a  special  jury,  and  so  to  waive  his  right  to 
strike  eight  jurors  from  the  panel,  and  acquiesce  In 
the  wrong  of  the  prosecuting  attorney's  striking  oil 
two  without  cause.  And  by  reason  of  tills  the  ac- 
cused shall  not  be  precluded  to  question  the  legality 
of  the  proceeding,  as  if  he  had  not  asked  for  the  spe- 
cial jury,  but  had  at  the  proper  time  objected :  or  had 
moved  to  strike  eight  from  the  panel:  or  had  ob- 
jected to  the  prosecutor's  striking  off  any.  State 
V.  MiUer.  6  W.  Va.  60a 

B.  CIVIL  CASES. 

Court  Substituted  in  Lieu  of  Jury— Proeeedlnir^— 

Under  the  Va.  Code  1887.  {8166(1840.  §0).  in  an  ac^ 
tion  at  law,  the,  parties  can  waive  a  trial  by  Jury  and 
submit  the  whole  matter  of  law  and  fact  to  the  Judg- 
ment of  the  court  And  if  an  exception  is  taken  to 
the  judgment  of  the  court  it  must  state  the  facts 
proved,  and  not  the  levidence.  In  such  case  it  is 
treated  as  governed  by  the  principles  applicable  to 
exceptions  taken  to  the  opinion  of  a  court  overrul- 
ing a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence.  Pryor  v. 
Kuhn,  18  Oratt  616. 

And  where,  as  held  in  West  Virginia,  the  record 
shows,  "that  neither  party  required  a  jury,  and 
the  court  is  substituted  in  lieu  of  a  jury  to  try  the 
case,"  and  the  case  is  tried  by  the  court,  this  is 
"consent  entered  of  record"  within  the  meaning 
of  section  86.  ch.  47,  of  the  W.  Va.  Acts  of  187^-1. 
King  V.  Burdett,  12  W.  Va.  688.  Moreover  where  a 
case  is  tried  by  the  court  in  lieu  of  a  jury,  it  is  not 
error  in  the  court  to  hear  illegal  testimony,  as  the 
court  is  fully  competent  to  discard  the  illegal  evi* 
dence.  Nutter  v.  Sydenstricker,  11  W.  Va.  886. 
And  whether  the  record  of  the  judgment  recites 
the  fact  or  not,  where  a  case  is  submitted  to  the 
court,  upon  its  merits,  it  Is  presumed  that  the- pre- 
requisites necessary  to  the  making  of  the  judgment 
were  complied  with  by  the  court.  Phelps  v.  Smith. 
16  W.  Va.  522.  But  if  the  intervention  of  a  jury  is 
waived  and  the  evidence  is  heard  by  the  court  and 
judgment  is  rendered,  without  issue  having  been 
joined,  it  is  as  equally  erroneous  as  though  the  case 
had  been  tried  by  a  jury.  B.  &  O.  R.  Ca  v.  Faulk- 
ner, 4  W.  Va.  180. 

If,  however,  issue  is  joined,  and  the  whole  matter 
of  law  and  fact  is  heard  and  determined,  and  judg- 
ment is  given  by  the  court,  and  the  entire  evidence 
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is  certified  in  the  bill  of  exceptions,  the  bill  must  be 
reflrarded  on  appeal  as  a  demurrer  to  evidence  by 
the  plaintiff  in  error.  Backhouse  v.  Selden,  20  Qratt 
581;  Va.  Min.  &  Imp.  Co.  v.  Hoorer.  82  Va.  440;  Board 
of  Education  v.  Parsons,  84  W.  Va.  568:  Nutter  v. 
Sydenstrlcker.  11  W.  Va.  585:  Abrahams  v.  Swann, 
18  W.  Va.  274.  But  an  appellate  court  will  not  re- 
verse the  judgment  of  a  lower  court,  in  such  case, 
unless  all  the  evidence  which  was  before  the  lower 
court  on  the  trial  thereof  appears  in  the  record,  and 
unless  it  further  clearly  appears  thereby  that  the 
Judgment  was  not  warranted  by  the  evidence. 
Snodderly  v.  Fairmont,  28  W.  Va.  472. 

SaaM— Practice  When  Jodgneot  Is  llBsfttMactory.— 
And  while  it  is  the  usual  practice  in  cases,  where  a 
jury  is  waived  and  the  case  is  submitted  to  the  court 
in  lieu  of  a  jury,  if  the  party  against  whom  the  judflr- 
ment  is  rendered  is  dissatisfied  therewith,  to  except 
to  the  judflrment  and  have  the  court  certify  the  facts 
proved;  yet  it  is  not  necessary  for  the  record  to 
show  that  the  judgment  was  excepted  to;  it  is  sufll- 
cient  if  the  facts  appear  upon  the  record  by  a  certif- 
icate of  the  court  or  otherwise.  Board  of  Education 
V.  Parsons,  21  W.  Va.  551. 

Lm*  of  Rlckt  to  DeouuMl  ■  New  Jarf^StpmrmU  Que*. 
tloM  IovoIvmL— If  the  same  jury  which  tried  the  case 
on  its  merits  is  allowed,  without  objection  from 
either  side,  to  fix  the  value  of  land  involved  in  the 
dispute,  the  rents  and  profits  thereof,  and  the  value 
of  the  Improvements  claimed  by  the  defendant,  it 
will  be  too  late  after  verdict  to  object  to  this  action 
of  the  court.    Corr  v.  Porter,  88  Oratt  278. 

VI.  5BLBCTION  AND  DRAWING. 

A.  MODE  OP  CHOOSING  JURY  IN  CRIMINAL 
CASES.— In  cases  where  death  may  be  the  punish- 
ment, the  writ  shall  be  required  to  summon  twenty 
persons  of  the  county  or  corporation,  resldinsr  re- 
mote from  the  place  where  the  offence  is  charsred  to 
have  been  committed  and  shall  be  in  other  respects 
qualified  to  serve  as  jurors.  From  these  shall  be 
selected  a  panel  of  sixteen,  free  from  exception,  and 
from  this  panel  the  accused  may  strike  four,  and 
the  remaining'  twelve  shall  constitute  the  jury. 
See  Acts  1877-78,  p.  840,  S  4;  Richards*  Case.  81  Va. 
110:  Brlstow  V.  Com.,  15  Gratt  684;  Hall  v.  Com.,  80 
Va.655. 

And  where  there  is  any  objection  to  the  mode  of 
selectinflT  the  jury  it  must  be  made  at  the  time  the 
jury  is  chosen,  and  the  prisoner  cannot  avail  him- 
self of  it  afterwards.  Bristow  v.  Com..  15 Gratt  884. 
As  is  held  in  Short  v.  Com.,  00  Va.  00,  17  S.  E.  Rep. 
780,  the  prisoner  cannot  for  the  first  time  object  In 
an  appellate  court  that  a  person  served  on  the  jury 
without  beincr  selected  by  the  court  or  summoned 
by  the  sheriff. 

CMirt  Parnishes  List  fron  Which  Jurors  Are  Se- 
lected—Nanber  of  Names  to  Be  Contained  In  11— Under 
Va.  Code  of  1887.  sec.  4018,  providing  that  the  writ  of 
9€nire  facias  in  felony  cases  shall  command  the  ofllcer 
to  summon  twenty  persons  "to  be  taken  from  the 
list  to  be  furnished  by  the  court,**  it  is  not  improper 
for  the  number  of  persons  contained  in  such  list  to 
exceed  twenty.  Hall  v.  Com.,  80  Va.  666;  Richards* 
Case.  81  Va.  110;  Drier  v.  Com.,  80  Va.  520, 10  S.  E.  Rep. 
072;  Sands*  Case.  81  Gratt  871;  Mitchell's  Case,  88 
Gratt.  845.  In  the  case  of  Drier  v.  Com.,  80  Va.  620, 16 
S.  E.  Rep.  072,  the  court  distinffuished  the  case  of 
Vawter  v.  Com..  87  Va.  245, 12  S.  E.  Rep.  880,  in  which 
latter  case.  S  4018,  Va.  Code  of  1887  was  construed. 
And  the  court  declared  in  Drier  v.  Com.,  80  Va.  689, 
10  S.  E.  Rep.  072,  that  the  lanffuaxe  used  in  Vawter*s 


I  Case  warranted  the  inference  that,  in  the  opinion  of 
the  court  it  was  irrefirular  for  the  list  to  contain 
more  than  the  specific  number  designated  by  the 
statute,  yet  this  lanffua^e  was  used  ung-uardedly ; 
and,  besides,  it  was  not  necessary  to  the  decision  of 
the  case.  Therefore  the  court  declined  to  be  bound 
by  the  decision  in  Vawter's  Case.  87  Va.  245,  12  S.  E. 
Rep.  889.  See  also.  Snodffrass  v.  Com.,  89  Va.  070, 17  S. 
E.  Rep.  288. 

Yet,  in  the  construction  of  this  section,  4018,  in 
Spurflreon  v.  Com.,  86  Va.  652, 10  S.  E.  Rep.  070,  Lewis, 
J.,  held,  that  if  the  writ  of  venire  faciat  commands 
the  sheriff  to  summon  sixteen  instead  of  twenty-four 
furors,  or  if  the  record  does  not  show  by  whom  the 
list  was  furnished,  or  that  the  writ  was  directed  by 
the  court,  it  is  Invalid. 

But  a  court  may  cause  to  be  summoned  so  many 
persons  from  the  bystanders  as  are  necessary  to 
complete  the  panel,  or  may  have  a  venire  facias  di- 
rected to  the  sheriff  of  another  county  to  summon 
a  jury,  without  a  list  beintr  furnished.  Va.  Code 
1887,  S  4024;  Va.  Code  1887.  §  4010;  Clark  v.  Com.,  00  Va. 
800,  18  S.  E.  Rep.  440;  Robinson  v.  Com.,  88  Va.  000, 
14  S.  E.  Rep.  027. 

a  CIVIL  CASES. 

Jury  CoBnlsslooers— Mingling  Ballots.- However, 

the  W-  Va.  Code  of  1800.  ch.  116,  sec  S,  prescribes 
that  jury  commissioners  shall  be  appointed  by 
the  circuit  court,  or  a  judge  thereof  in  vaca- 
tion, whose  duty  it  shall  be  to  prepare  a  list 
of  qualified  jurors,  and  present  list  to  the 
clerk  of  the  circuit  court.  Their  term  of  ofllce 
shall  be  four  years  and  shall  commence  on  the 
first  day  of  June  next  after  their  appointment 
If  the  appointment  is  made  by  a  circuit  judge  under 
this  law  on  the  first  day  of  June,  as  prescribed,  the 
term  of  ofllce  commences  on  that  day.  State  v.* 
Mounto,  86  W.  Va.  179  (1802),  14  S.  E.  Rep.  407;  State 
V.  Scott,  86  W.  Va.  704  (1802),  15  S.  E.  Rep.  405.  But  in 
SUte  V.  Hall,  81  W.  Va.  505,  7  S.  E.  Rep.  422  (1888),  it 
was  held  that  when  a  jury  is  to  be  Impaneled  in  a 
felony  case,  it  is  not  necessary  to  put  the  names  of 
those  summoned  into  a  box  and  draw  from  such  box 
the  .names  of  jurors.  The  law  is  satisfied  if  the 
sheriff  selects  them.  (Yet  the  record  in  a  felony 
case  must  show  when  and  how  the  jury  was  selected, 
tried  and  sworn.)    Younger  v.  State.  2  W.  Va.  679. 

Regarding  these  jury  lists,  it  is  held  in  West  Vir- 
ginia that  the  list  of  persons  for  jury  services,  and 
the  ballots  of  the  names  thereon,  prepared  by  the 
jury  commissioners  annually,  at  the  levy  term  of 
the  county  court,  pursuant  to  W.  Va.  Code  of  1891, 
ch.  116,  take  the  place  of  and  supplant  lists  and  bal- 
lots made  prior  thereto,  and  ballots  belonging  to  a 
former  list  are  not  to  be  mingled  in  the  box  used 
for  keeping  jury  ballots,  from  which  jurors  are 
drawn  with  ballots  belonging  to  the  latter  lists. 
Hence,  the  jury  made  up  of  jurors  drawn  from 
such  boxes,  containing  exclusively  ballots  belonging 
to  the  last  annual  list  is  proper  and  valid.  (This 
does  not  refer  to  a  list  made  subsequently  to  the 
making  of  such  annual  list  in  any  year  under  order 
of  court)  State  v.  Welch,  36  W.  Va.  690,  15  S.  E. 
Rep.  410.  And  relative  to  the  preparation  of  annual 
lists  out  of  which  jurors  are  to  be  selected  in  civil 
cases,  see  general  provisions.  Va.  Code  1887.  ${  3142- 
8160. 

C.  RACE  DISCRIMINATION  IN  SELECTION.— 
The  West  Virginia  act  of  1872-73,  p.  108,  provides  as 
follows:  "All  white  male  persons  who  are  twenty- 
one  years  of  age  and  who  are  citizens  of  this  state 
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shall  be  liable  to  serve  as  jurors,  except  as  berein 
provided."  In  constmlnflr  tbis  statute,  Justicx 
Stboho  of  the  U.  S.  Supreme  Ck>urt  said:  **The 
statute  of  West  Virginia,  which,  in  effect  singles 
out  and  denies  to  colored  citizens  the  rlffhtand 
privilege  of  participating  in  the  administration  of 
the  law  as  jurors,  because  of  color,  though  qualified 
in  all  other  respects,  is,  practically,  a  brand  upon 
them  affixed  by  the  law,  and  is  a  discrimination 
affainst  that  race,  forbidden  by  the  lith  amendment 
of  the  U.  S.  Ck>nstitution.  It  is  a  denial  of  the  pro- 
tection of  the  law  to  the  race  thus  excluded,  since 
the  constitution  of  juries  is  a  very  essential  part  of 
the  protection  which  the  trial  by  jury  is  intended 
to  secure.  The  very  idea  of  the  jury  is  a  body  of 
men  composed  of  the  peers  or  equals  of  the  persons 
whose  riffhts  it  is  selected  or  summoned  to  deter- 
mine: that  is,  of  persons  having  the  same  le^al 
sutnsin  society  as  that  which  he  holds."  Strauder 
V.  State  of  West  Viririnia,  100  U.  S.  SOS.  See  also, 
JSx  parte  Vlrgrlnia,  100  U.  S.  813. 

VII  PROCURING  ATTBNDANCB  OP  JURORS  AT 

TRIAL  COURT. 

A.  SUMMONS  OP  JURY. 

Process  of  Samnion*— Number  of  Names  liuerted— 
When  Not  Inymiid.— A  v€fUre  facia*  is  an  indispensable 
process  to  authorize  the  sheriff  to  summons  a  jury 
in  a  felony  case,  though  the  writ  itself  is  not  a  part 
of  the  record  unless  made  so  by  bill  of  exceptions 
or  otherwise;  nor  does  failure  to  object  in  the  trial 
court  to  the  want  of  such  process  waive  the  rl^htof 
objection  in  this  court  Myers  v.  Com.,  90  Va.  785,  30 
S.  E.  Rep.  162. 

And  the  Virginia  Sess.  Acts  1808-97,  ch.  206, 1 4.  p.  083, 
directs  that  the  writ  of  venire  faeUu  shall  command 
the  officers  charged  with  its  execution,  "to  summon 
twenty-four  (now  twenty,  Va.  Ck)de  1887,  S  4018.)  per- 
sons selected  from  a  list  to  be  furnished  by  the 
court  who  are  to  be  freeholders  of  his  county  or 
corporation"  and  "residing  remote  from  the  place 
where  the  offence  is  charsred  to  have  been  com- 
mitted." This  direction  is  mandatory,  and  the  writ 
is  defective  and  should  be  quashed  if  it  is  omitted. 
And  it  is  not  in  violation  of  the  bill  of  riffh  to.  White- 
head V.  Com.,  10  Oratt  040;  Acto  1877-78,  p.  840,  S  4; 
Hall  V.  Com.,  80  Va.  666;  Richards'  Case.  81  Va.  110. 
But  by  Va.  Code  1887,  S  8180,  it  is  not  necessary  that 
jurors  should  be  freeholders  or  own  personal  prop- 
erty: and  this  applies  to  jurors  in  felony  as  well  as 
misdemeanor  cases.  And  if  the  writ  of  venire  fadae 
requires  the  officers  to  summon  jurors  with  this 
qualification  it  will  be  quashed  on  motion  of  the 
prisoner.    Wash  v.  Com.,  16  Oratt  630. 

In  this  connection  it  is  held  that  where  on  a  trial 
for  murder  a  writ  of  venire  fadae  is  issued  by  the 
county  court  for  the  summoning- of  the  jury,  return- 
able to  the  circuit  court  and  the  20  men  selected  by 
the  county  court  are  summoned  to  the  circuit  court 
and  on  the  motion  of  the  prisoner  this  venire  is 
quashed  by  the  circuit  court  and  that  court  directs 
another  venire  of  20  to  be  summoned,  and  names  the 
20  summoned,  on  the  first  venire^  the  directinsr  the 
same  20  men  to  be  summoned  is  not  error.  Mit- 
chell's Case,  33  Gratt  846. 

But,  if  a  jury  is  not  obtained  from  the  twenty 
persons  summoned  under  the  first  venire  fadae,  and 
a  talee  is  issued  directing  the  persons  named  by  the 
judfire  to  be  summoned,  "who*reside  remote  from 
the  place  where  the  felony  was  committed."  the 
introduction  of  these  words  into  the  talee,  if  not 
required  by  the  statute,  is  in  accordance  with  the 


law,  and  does  not  invalidate  the  venire.  And  In  a  Mnirv 
fadae  sent  to  a  distant  dty.  the  Insertion  of  these 
words  is  immaterial.  Poindexter  v.  Com.,  0  Oratt 
766.  Likewise  the  venire  is  not  invalidated,  where. 
upon  the  indictment  of  a  person  for  the  murder  of 
another,  and  before  the  jury  is  called,  the  prisoner 
moves  the  court  to  quash  the  venire  facUu  and 
return  thereon,  when  the  only  error  assigned  is 
that  the  act  requires  the  jurors  to  be  summoned. 
etc,  "remote  from  the  place  where  the  offence  is 
charged  to  have  been  committed";  and  the  laa- 
gnare  of  the  venire  fadae  is:  "where  the  felony  was 
committed."— as  the  use  of  such  lanffuare  in  the 
venire  fadae  is  not  an  error.  Poindexter  v.  Com.,  81 
Oratt  766;  Puryear  v.  Com.,  88  Va.  51, 1  S.  E.  Rep.  513. 
And  the  record  conclusively  shows  that  the  per- 
sons were  summoned  from  a  Ust  furnished  by  the 
county  judflre,  when  a  writ  of  Mnlr«/a«laf  commands 
the  sheriff  to  summon  twenty  persons  from  a  list  to 
be  furnished  by  the  county  judtre,  and  to  have 
"there  this  writ  and  the  judce's  list  of  said  jurors'*: 
and  is  followed  in  the  record  by  the  list  of  venire 
referred  to  above,  and  si^rned,  and  is  endorsed 
"executed  by  summoning  the  wl  thin-men tioned 
parties,"  and  signed  by  the  sheriff.  Coleman  v. 
Com.,  84  Va.  1,  8  S.  E.  Rep.  878.  But  the  list  does  not 
have  to  be  signed  by  the  judre.  Williams  v.  Com., 
85  Va.  607,  8  S.  E.  Rep.  470. 

1.  MODB  OF  SBI«BCTIN0  JUBZBS. 

o.  Weet  Fin/fnio*— There  are  two  modes  in  West 
Virginia  of  obtaining  juries  for  the  trial  of  felonies 
—one  under  sec.  3,  ch.  47,  Acts  1872-3;  the  other 
under  the  6th  and  succeeding  sections  of  the  said 
act  If  the  record  shows  that  the  jury  was  sum- 
moned in  the  second  of  these  modes,  the  appellate 
court  will  not  reverse  a  judgment  of  the  lower 
court  refusing*  to  quash  the  venire  fadae  or  the  panel 
of  the  jury,  because  it  does  not  appear  that  all  pro- 
visions of  the  statute,  other  than  those  to  be  per- 
formed by  the  circuit  court  or  its  officers,  have  been 
complied  with ;  it  not  appearintr  affirmatively  that 
any  of  the  provisions  of  the  act  have  not  been 
complied  with.    State  v.  Strauder,  11  W.  Va.  745. 

h,  Virginia— Adjudicaiions  in  Viroinia  and  Weet  Vtr- 
ffinia.— The  provision  in  Virginia  for  obtaininc  the 
original  panel  is  that  the  venire  fadae  shall  issue  for 
the  summons  of  twenty  persons  selected  from  a  Ust 
to  be  furnished  by  the  court    Va.  Code  1887.  S  4018L 

And  in  Prince  v.  Com.,  80  Va.  880, 15  S.  E.  Rep.  861. 
it  was  held  a  sufficient  compliance  with  S  4018,  where 
a  venire  fadae  was  issued  for  a  Jury  for  the  trial, 
durlnff  the  term,  of  each  of  three  felony  cases, 
including  that  of  the  defendant  and  defendant  was 
tried  by  a  jury  composed  of  persons  thus  summoned. 
In  the  constructiou  of  this  statute  in  Spur^eon  v. 
Com.,  86  Va.  662,  10  S.  E.  Rep.  979,  Ljbwib,  J.,  held, 
that  if  the  writ  of  venire  fadae  commands  the  sheriff 
to  summon  sixteen  instead  of  twenty-four  Jurors, 
or  if  the  record  does  not  show  by  whom  the  list  was 
furnished,  or  that  the  writ  was  directed  by  the  court 
it  is  invalid.  See  Drier  v.  Com.,  89  Va.  SS9,  16  S.  £. 
Rep.  072;  Sands'  Case,  21  Oratt.  871;  MitcheU*s  Case, 
38  Gratt  845.  for  converse  proposition  where  more 
than  twenty  are  named  in  the  writ  Also,  see  Vaw- 
ter's  Case,  87  Va.  245.  12  S.  E.  Rep.  839.  holding  con- 
trary to  thid  line  of  cases,  and  which  is  declared  to 
be  dictum  in  Drier  v.  Com.,  89  Va.  529,  16  S.  E.  Rep. 
672. 

But  if  the  prisoner  objecto  lo  a  juror,  on  the  ground 
that  the  venire  fadcu  was  iUeg-ally  executed,  and  the 
court  sustains  the  objection,  it  is  proper  to  set  aside 
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the  whole  retam,  and  direct  another  venire  faeUu. 
Spes*  Case.  6  Oratt  676. 

Provision  Relatlns  to  Utumnco  of  Venire  P«cla»— 
Irrerol^rttiee  In  Form  and  Summona.— By  §  4020,  Va. 
Code  1887.  any  court  wherein  a  person  accused  of 
felony  is  to  be  tried,  may  cause  a  venire  facias  to  issue 
for  his  trial;  and  this  section  is  the  law  of  the  case, 
no  matter  when  the  offense  was  committed.  Wilson 
^.  Com..  86  Va.  666, 10  S.  £.  Rep.  1007. 

But  in  Vawter's  Case,  87  Va.  245. 12  S.  E.  Rep.  880.  it 
w^as  declared  that  irregularities  in  any  writ  of  venire 
Jaeiae  whereby  the  defendant  is  not  injured,  are  not 
grounds  of  arresting'  the  judgment,  where  no  objec- 
tion was  made  before  the  jury  was  sworn.  Yet 
ordering  persons  to  be  summoned  without  a  writ  of 
^en^e  facias  is  good  ground  for  motion  In  arrest  of 
Judgment,  though  the  objection  was  not  made  before 
the  jury  was  sworn. 

Howeyer.  where  on  the  calling  of  a  case  for  trial, 
the  court  below  sustains  the  motion  made  by  the 
defendant  to  quash  the  panel  or  array  of  jurors 
l>ecause  they  were  not  summoned  according  to  law, 
and  orders  the  sheriff  to  forthwith  summon  a  suffi- 
cient number  of  qualified  jurors  for  the  trial  of  the 
case,  and  instructs  him  that,  in  summoning  such 
Jurors  he  is  not  bound  to  exclude  any  juror  upon  the 
ATTOund  that  he  had  been  one  of  the  panel  or  array 
<iuashed,  if  there  are  no  other  objections  to  him  as 
a  juror,  there  is  no  error  in  such  directions  of  the 
court  to  the  sheriff,  nor  in  summoning  jurors  who 
have  been  previously  summoned  on  a  panel  or  array 
for  the  term,  which,  on  motion  of  the  defendant* 
lias  been  quashed.    Caperton  v.  Nickel,  4  W.  Va.  178. 

And  the  mere  fact  that  the  trial  judge  quashed  the 
writ  of  venire  facias  issued  by  another  judge  incom- 
petent to  try  the  case,  but  used  the  same  names  in 
the  new  writ  issued  by  himself,  could  not  render 
them  unsuitable,  or  the  venire  facias  invalid.  Waller 
T.  Com..  84  Va.  402.  6  S.  E.  Rep.  864. 

So,  if  a  jury  cannot  be  formed  from  the  original 
panel,  nor  from  the  bystanders,  in  consequence  of 
the  prisoner's  challenges,  the  court  may  award  a 
venire  facias  commanding  the  sheriff  to  summon  a 
npecifled  number  to  attend  the  court  then  in  session ; 
and  upon  the  return  of  the  process  the  prisoner 
may  be  compelled  to  elect  a  jury,  saving  his  right 
of  challenge.  Such  process  may  be  awarded  on  the 
report  of  the  sheriff  that  there  are  no  other  by- 
standers, nor  will  the  court  at  a  subsequent  term 
hear  proof  that  there  were  other  qualified  by- 
standers who  had  not  been  called.  Qibson  v.  Com., 
2  Va.  Cas.  70.  111. 

So,  if  the  original  venire  be  exhausted,  without 
completing  the  panel,  the  court  may  order  any 
number  of  persons  to  be  summoned  from  the 
bystanders  it  may  think  necessary;  and  if  the 
sheriff  for  want  of  time  or  other  cause,  fails  to 
summon  the  whole  number,  his  return  is  valid  for 
as  many  as  are  summoned.  Wormeley  v.  Com.,  10 
Gratt.  668:  SUte  v.  Mills,  83  W.  Va.  466.  10  S.  £.  Rep. 
806;  Robinson  v.  Com.,  88  Va.  000,  14  S.  E.  Rep.  637; 
Com.  V.  Jones.  I  Leigh  666. 

What  Constitutes  Attendance  In  Statutory  Sense, 
Where  Bsrstanders  Are  Summoned.— However,  a  per- 
son summoned  as  one  of  a  panel  of  sixteen  free 
from  exception,  who  at  the  time  of  selecting  the 
Jury  is  serving  on  the  grand  jury,  is  not  "in  attend- 
ance," in  the  sense  of  Va.  Code  1887,  f  4019.  providing 
for  the  summoning  of  a  certain  nifmber  from  the 
bystanders,  necessary  to  complete  the  panel,  and 
it  is  not  error  to  refuse  to  place  him  on  the  panel. 


or  examine  him  on  his  voir  dtre.  Short  v.  Com.,  90 
Va.  96,  17  S.  E.  Rep.  786. 

2.  OBTAUflHO  JUBISB  VBOM  A  JURISDICTION  FOBBION 

TO  That  nr  Which  ths  TfUAL  Ocgubs.— And  a  court, 
before  which  the  prisoner  is  arraigned  for  trial,  if 
qualified  jurors  not  exempt  from  serving  cannot  be 
conveniently  found  in  the  county  or  corporation, 
may  send  to  another  county  or  corporation  for  such 
jurors.  In  directing  jurors  to  be  summoned  from 
another  county,  the  court  may  make  an  order 
directing  its  dfflcer  to  summon  them,  or  may  direct 
the  clerk  to  issue  a  venire  facias,  requiring  the  officer 
to  summon  them.  In  the  sense  of  the  law  all  parts 
of  the  adjoining  county,  outside  of  the  limits  of  the 
corporation,  is  remote  from  the  place  where  the 
offence  is  alleged  to  have  been  committed,  if  it  is 
alleged  to  have  been  committed  within  the  limits 
of  a  corporation.  Craft  v.  Com.,  24  Gratt  602.  And 
under  Va.  Code  of  1878,  ch.  202,  sec.  10,  the  court  may 
direct  jurors  to  be  summoned  from  another  county 
or  corporation  for  the  trial  of  the  prisoner  upon  the 
issue  of  the  plea  of  autr4fois  acQuU,  as  well  as  on  a 
general  issue.  Page  v.  Com.,  27  Oratt  966.  Upon 
acting  in  such  cases  the  court  must  have  large  dis- 
cretion. Chahoon  v.  Com.,  21  Gratt  822.  And  the 
questionasto  whether  a  jury  should  be  summoned 
from  abroad,  is  for  the  trial  court  to  determine  :  and 
the  appellate  court  will  presume  that  the  court  of 
trial  acted  rightly  in  the  matter,  unless  the  contrary 
plainly  appears.    Page  v.  Com.,  27  Oratt  966. 

But  a  court  may  properly  refuse  to  summon  a  jury 
from  another  county  because  of  local  prejudice, 
until  an  effort  to  obtain  an  impartial  jury  has 
failed.    Puryear  v.  Com.,  88  Va.  61, 1  S.  E.  Rep.  612. 

And  in  making  a  motion  to  obtain  a  jury  from 
another  county  it  should  always  precede  a  motion 
for  a  change  of  venire.  Waller  v.  Com.,  84  Va.  492, 
6  S.  E.  Rep.  864. 

8.  Chanob  or  Vbnub.— Upon  an  application  for  a 
change  of  venue  on  the  ground  that  an  impartial 
jury  cannot  be  had  in  that  county,  or  brought 
thereto  from  another  county  or  corporation,  the 
prisoner  should  first  ask  for  a  jury  from  another 
county.  If  he  does  not  do  so,  and  an  Impartial  jury 
isi  in  fact  obtained,  the  conclusive  presumption  is 
that  the  application  for  a  change  of  venue  is 
unfounded.    Joyce  v.  Com.,  78  Va.  287. 

And  in  an  action  against  a  railroad  company  to 
recover  damages  for  a  personal  Injury,  the  fact 
that  a  prejudice  exists  against  the  company, 
in  the  city  in  which  the  action  is  pending,  be- 
cause the  company  has  removed  its  shop  from 
the  city  and  abandoned  the  city  as  a  terminal,  in 
violation  of  a  contract  with  the  city,  is  not  sufficient 
to  justify  a  change  of  venue  of  the  action,  especially 
when  the  witnesses  by  whom  the  feeling  against 
the  company  is  shown  express  the  opinion  that  a 
perfectly  fair  and  impartial  jury  to  try  the  case 
can  be  gotten  in  the  city.  Atlantic  &  Danville  Ry. 
Co.  V.  Reiger,  96  Va.  418,  28  S.  E.  Rep.  690. 

4.  Pbocbsdings  against  Ssvsbai.  Pbbsons 
JoiNTiiT— Sbpabatb  VBWiriEs.— Where  several  per- 
sons are  proceeded  against  jointly  for  a  felony 
before  an  Examining  Court,  and  are  sent  on  to  the 
Superior  Court  for  trial,  the  clerk  for  the  County 
Court  should  issue  a  separate  venire  facias  for 
summoning  a  venire  for  the  trial  of  each  of  them 
separately.    M'Whirt's  Case,  8  Oratt  694. 

6.  MKXBSB8  OF  VOLUNTABT  MHJTABT   COMPANIBS 

Exbmpt  from  Summons.— Where  under  §  16  of  the 
Act  approved  March  17tb,  1884,  to  provide  for  the 
government  of  Virginia  volunteers.  Acts  1888-64,  p. 
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616,  a  roll  of  a  yolanteer  military  company  is  filed 
with  the  clerk  of  the  court,  the  members  thereof 
are  exempt  from  summons  for  jury  duty,  and.  if 
summoned,  need  not  attend  to  make  their  excuses. 
Miller  T.  Com..  80  Va.  38. 

Vlll.  SBRVICB  OP  JURY  UST  OR  PANEL. 

If  a  prisoner  receives  a  copy  of  the  Indictment  and 
of  the  list  of  jurors,  at  any  time  before  the  trial  is 
commenced,  though  not  until  the  case  is  called,  it 
would  be  proper  to  five  the  prisoner  a  reasonable 
time  to  examine  the  indictment  and  the  list  of 
jurors,  if  he  asks  it:  but  it  is  not  a  ffround  for  con- 
tinuiuff  the  cause  until  the  next  term  of  the  court 
Craft  y.  Com.,  94  Oratt  602. 

IX.  PORMATION  OP  TRIAL  JURY. 

A.  IN  GENERAL. 

riakins  up  Jury— Statutory  ProvUlons.— The  statu- 
tory provisions  under  if  8  and  4,  ch.  17,  of  Va.  Acts 
1877-78,  in  respect  to  impaneling  juries,  are  impera- 
tive and  essential,  and  the  accused  is  entitled  to 
demand  strict  compliance  with  them.  Omission 
of  such  compliance  is  error.  Hall  v.  Com.,  80  Va. 
666. 

Same— Of  WhomComposed— Irregularities.— And  the 
object  of  the  law  is,  in  all  cases  in  which  juries  are 
impaneled  to  try  the  issue,  to  secure  men  for  that 
responsible  duty  whose  minds  are  wholly  free  from 
bias  or  prejudice  either  for  or  against  the  accused, 
or  for  or  against  either  party  in  civil  cases.  State 
V.  Hatfield  (W.  Va.),  87  S.  E.  Rep.  606.  And  it  is  the 
right  of  each  party  in  any  suit  or  prosecution  to 
have  the  jury  composed  of  persons  not  related  to 
either  party  or  the  accused,  who  have  neither 
formed  nor  expressed  any  opinion,  who  are .  free 
from  bias  or  prejudice  and  stand  indifferent  in  the 
cause.  Ingersoll  v.  Wilson,  8  W.  Va.  60.  But  courts 
have  a  discretionary  power  to  direct  juries  de 
medUiaU  linaua,  or  not  to  do  so,  in  cases  where 
aliens  are  parties;  however,  in  a  prosecution  for 
murder,  the  mere  circumstance  of  the  prisoner 
being  an  alien  and  ignorant  of  the  language  is  not 
sufficient  to  require  the  court,  in  the  exercise  of  a 
sound  discretion,  to  direct  such  a  jury.  Brown  v. 
Com.,  11  Leigh  711.  And  though  by  the  14th  amend- 
ment of  the  Constitution  of  the  United  States  dis- 
crimination against  colored  persons  on  account  of 
race  is  forbidden,  yet  a  colored  man  indicted  for 
a  felony  is  not  entitled  to  demand  that  the  jury  be 
made  up  of  both  white  and  colored  persons.  Law- 
rence V.  Com.,  81  Va.  484;  Mitchell's  Case,  88  Oratt 
846:  Ex  parte  Virginia,  100  U.  S.  818;  Strauder  v.  West 
Virginia,  100  U.  S.  808.  If  there  is  any  irregularity 
in  forming  a  jury  it  must  be  objected  to  before  the 
jury  is  sworn,  unless  the  party  is  shown  to  have  been 
injured  by  it  Parsons  v.  Harper,  lOQratt  64:  Town 
of  Suffolk  V.  Parker,  70  Va.  660.  But  it  is  not  an 
irregularity,  but  proper,  where  a  person  is  indicted 
for  a  violation  of  the  Sabbath  day  under  S  16,  ch. 
140,  W.  Va.  Code  1800,  for  the  jury  to  try  such  cause, 
to  be  formed  in  the  manner  in  which  juries  in 
civil  suits  are  formed.  State  v.  B.  &  O.  R.  Co.,  16  W. 
Va.862. 

Same— Objections  to  Jnror»— When  They  Should  Be 
Hade.— And  an  objection  to  a  venireman,  that  he  is 
not  qualified  according  to  law.  comes  too  late 
after  he  is  sworn  to  try  the  Issue.  Thompsons'  Case, 
8  Oratt  687:  Ohio  River  R.  Co.  v.  Blake,  88  W.  Va. 
718, 18S.  E.  Rep.057. 

But  if  the  prisoner  does  not  know,  or  might  not 
with  due  diligence  have  known,  that  one  of  the 


jury  was  a  member  of  the  grand  jury  which  found 
the  indictment  against  him,  until  after  the  jury  is 
impaneled  and  sworn,  he  may  make  the  objection 
to  the  juror,  if  made  before  any  of  the  evidence  is 
introduced.    Dilworth  v.  Com.,  12  Oratt  680. 

However,  if  the  prisoner  objects  to  a  juror,  and 
his  objection  is  overruled:  and  he  excepts,  and 
after  the  panel  is  made  up,  but  before  the  prisoner 
has  exercised  his  right  of  challenge,  the  conrt  on 
the  motion  of  the  attorney  for  the  commonwealth, 
out  of  abundant  caution,  sets  aside  the  jnror.  it  is 
not  error.    Wormeley  v.  Com.,  10  Oratt  658. 

Nevertheless,  an  objection  that  jurors  summoned 
in  a  criminal  case  were  not  free  from  exception  can- 
not be  made  in  the  appellate  court  where  it  does 
not  appear  that  the  objection  was  made  in  the  trial 
court  or  that  the  accused  was  injured  thereby. 
Acts  1808-4,  ch.  48:  Barnes  v.  Com.,  9i  Va.  704,  S8  S.  K. 
Rep.  784. 

Same— Examination  of  Juror»— Voir  Dire.— A  circuit 
court  has  the  right  and  power,  on  the  trial  of  an 
indictment  for  felony,  to  compel  a  venireman  or 
bystander  called  to  serve  as  a  jnror  on  the  trial,  to 
be  sworn  on  hisootr  dire,  and  to  answer  proper  ques- 
tions touching  his  fitness  as  a  juror  in  tbe  particular 
case.  Com.  v.  Stockley,  10  Leigh  078.  But  in  an 
action  against  a  corporation  a  juror  cannot  be 
asked  on  his  voir  dire  whether  he  is  prejudiced 
against  corporations.  Atlantic  A  Danville  Ry.  Ca 
V.  Reiger,  06  Va.  418,  28  S.  E.  Rep.  600. 

And  the  proceeding  and  decisions  of  a  court  are 
erroneous,  where,  upon  a  person  being  called  as  a 
juror  in  a  trial  for  a  felony,  and  is  sworn  to  answer 
questions  touching  his  competency,  and  having 
deposed  that  he  has  formed  no  opinion,  nor  come 
to  any  conclusion  on  the  case,  the  prisoner's  counsel 
desires  to  further  interrogate  him.  and  asks  him  if 
he  has  conversed  much  about  the  case?  The  court 
arrests  the  examination,  and  decides  that  no  further 
question  shall  be  put  to  the  juror  by  prisoner's 
counsel,  as  he  is  a  competent  juror.  Heath  v.  Com.. 
1  Rob.  786. 

Nevertheless,  if,  upon  examination  on  his  9<dr  dire, 
a  question  is  asked  a  juror  which  he  is  not  permitted 
to  answer,  the  action  of  the  trial  court  will  not  be 
reviewed  in  the  appellate  court  unless  the  bill  of 
exceptions  shows  what  answer  was  expected,  or 
what  the  party  proposed  to  prove  by  the  juror. 
Atlantic  &  Danville  Ry.  Co.  v.  Reiger,  06  Va.  418,  SB 
S.  E.  Rep.  600. 

B.  COMPETENCY  OP  JURORS. 

1.  A  Court's  Powbb  to  Excusi  fbom  Skbvicb.— A 
court  cannot  of  its  own  motion,  where  no  challenge 
is  made,  without  good  cause,  set  aside  a  juror, 
except  where  he  is  disabled  physically  or  mentally 
from  properly  performing  the  duties  of  a  juror,  or 
is  disqualified  by  statute.  And  though  in  all  cases 
great  weight  is  justly  due  to  the  opinion  of  a  conrt 
before  whom  the  jurors  are  questioned  and  exam- 
ined, yet  upon  exception  taken,  the  appellate  court 
must  judge  from  the  facts  therein  stated,  whether 
the  reasons  for  setting  aside  a  luror  are  good  and 
sufficient  or  the  contrary.  Jackson  v.  Com..  SS 
Oratt  020:  Montague  v.  Com.,  10  Oratt  767. 

Nevertheless,  on  a  trial  for  a  felonious  offence, 
the  court  of  Its  own  motion,  without  the  suggestion 
of  either  party,  may  examine  upon  oath  all  who 
have  been  summoned  to  serve  on  the  jury,  touching 
any  disability  created  by  statute,  such  as  Infancy, 
want  of  freehold  or  property  qualifications,  or  in  a 
capital  case  regarding  conscientious  scruples  on  the 
subject  of  capital  punishment:  and  upon  any  such 
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disability  beinff  Urns  made  to  appear,  or  if  It  be 
shown  that  any  one  summoned  has  been  convicted 
of  perjury,  the  court  may  and  should  set  aside  any 
such  Juror  of  its  own  action,  without  objection  made 
by  either  party.    Montague  t.  Com.,  10  Qratt.  767. 

So  where  a  Juror  who  has  not  heard  the  evidence 
in  a  criminal  cause  on  a  leral  inyestiffation.  or  from 
witnesses,  but  who  has  read  in  newspapers  a  report 
of  the  evidence  ffiven  on  a  former  trial,  states  that 
from  this  report  he  has  formed  a  decided  opinion  as 
to  the  ffuilt  or  innocence  of  the  accused,  which  It 
would  require  stronger  evidence  than  he  had  read 
to  remove;  and  who  states  upon  his  voir  dire  that  he 
has  no  prejudice  or  bias  against  the  prisoner,  and 
that  he  would  regard  it  a  duty,  as  a  Juror,  under  his 
oath,  to  discard  the  opinion  thus  formed;  and  that 
he  thought  he  could  discard  it,  and  have  his  mind  as 
a  blank,  ready  to  receive  the  testimony  that  should 
be  ffiven  on  the  trial:  and  that,  while  he  would  as  a 
citizen  entertain  this  opinion,  yet  as  a  Juror  he  would 
not,  but  could  and  would  hear  and  consider  the  evi- 
dence, and  render  a  fair  and  Impartial  verdict 
according  to  the  evidence,  uninfluenced  by  such 
opinion,  he  is  a  competent  Juror,  if  his  statements 
satisfy  the  court  of  his  fairness.  State  v.  Baker.  88 
W.  Va.  819,  10  S.  E.  Rep.  880;  Smith  v.  Com.,  7  Gratt. 
60S. 

Likewise,  where,  upon  his  voir  dirt,  a  Juror  states 
that  when  the  alleged  offence  was  committed  he  had 
heard  some  talk  about  it  and  miffht  have  then  had 
some  opinion  about  it,  but  did  not  recollect:  and  has 
no  opinion  at  the  time,  that  he  is  impartial,  and 
could  give  the  prisoner  a  fair  trial,  there  is  no  objec- 
tion to  him.  Lyles  v.  Com.,  88  Va.  896,  18  S.  E. 
Rep.  803. 

Thus  on  a  trial  for  felony,  if  a  Juror,  upon  being" 
examined  on  his  voir  dire,  states  that  he  was  not 
present  at  the  examining  court,  but  has  heard  a 
report  of  some  of  the  circumstances  of  the  case; 
that  he  does  not  know  that  the  report  came  from 
any  one  who  heard  the  evidence  at  the  examiniuff 
court  nor  does  he  believe  it  to  be  a  full  detail  of  all 
the  circumstances,  but  he  believes  it  to  be  true,  and 
npon  that  belief  hat  formed  and  easpreeted  a  decided 
opinion,  which  is  ttitl  oHding  in  hie  mind;  but  he 
believes,  that  notwithstandiuff  what  he  has  heard, 
his  mind  is  open  to  conviction,  and  he  has  no  doubt 
that  if  the  facts  should  turn  out  to  be  different  from 
what  they  have  been  represented  to  him,  his  opinion 
would  be  changed,  he  is  nevertheless  a  competent 
Juror.    Maile  v.  Com.,  9  Leigh  661. 

Consequently,  a  previously  formed  and  expressed 
opinion  of  the  sruilt  or  innocence  of  the  accused  is 
not  of  itself  sufficient  to  disqualify  a  proposed 
Juror.  If  such  a  proposed  juror  shows  to  the  satis- 
faction of  the  court  in  his  examination  on  his  voir 
dire,  that  notwithstandiuff  a  previously  formed  and 
expressed  opinion  of  the  guilt  or  innocence  of  the 
accused  his  mind  is  free  from  bias  and  prejudice, 
and  the  contrary  is  not  shown,  he  is  a  competent 
Juror,  and  ouffht  not  to  be  rejected.  State  v. 
Schnelle,  24  W.  Va.  768. 

2.  DlBQUAI^mCATIONS  FOBMINO  GROUNDS  FOB  EX- 
CUSING Sbrvicb. 

a.  In  General.— A  juror  is  not  competent  to  sit  in  a 
case  if  he  has  any  interest  in  the  case,  or  is  related 
to  either  party,  or  has  formed  or  expressed  any 
opinion,  or  is  sensible  of  any  bias  or  prejudice. 
Richardson  v.  Planters'  Bank.  94  Va.  181.  26  S.  E. 
Rep.  413.  And  though  competent  in  all  other  re- 
spects, the  court  may  of  its  own  motion,  excuse  or 
set  aside  a  Juror,  who  is  disabled  physically  or 


mentally,  by  disease,  domestic  affliction.  i«morance 
of  the  vernacular  tongue,  loss  of  heart  ng"  or  other 
like  cause,  which  will  render  him  unfit  to  perform 
the  duties  of  a  juror  properly.  Monta«rue  v.  Com., 
10  Gratt  767.  And  althouffh  a  Juror  may  suppose, 
after  an  opinion  formed  and  expressed,  that  he  will 
be  regulated  by  the  testimony,  yet  the  law  suspects 
him.    Sprouce  v.  Com.,  2  Va.  Cas.  875. 

b.  Specific  DisQualiitcatione. 

(a)  OiHoionsPomiedwid  Expressed— Effect  When  lt« 
Influence  on  Verdict  DouMful.— if  a  proposed  Juror  on 
his  voir  dire  admits  that  he  has  formed  and  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, and  halts  and  hesitates  as  to  his  then 
condition  of  mind,  and  cannot  say,  that  his 
mind  is  free  from  prejudice,  and  cannot  say,  that 
the  previously  formed  opinion  will  not  Influence 
his  verdict  he  is  an  incompetent  Juror,  and  ought 
to  be  rejected.    State  v.  Schnelle,  84  W.  Va.  768. 

Same— Opinion  Based  on  Rumor,  Newspaper  Accounte 
or  Conversation.— And  if  a  Juror  has  made  up  and 
expressed  a  decided  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  he  is  incompetent,  whether 
the  opinion  be  founded  on  conversation  with  the  wit- 
nesses or  upon  mere  hearsay  or  rumor.  It  is  suffi- 
cient if  the  opinion  is  decided  and  has  been 
expressed.    Wright  v.  Com..  82  Gratt  941. 

So  a  juror  may  be  excused  for  incompetency  who 
says  that  a  talk  he  has  had  about  the  case  made  an 
Impression  on  his  mind  as  to  the  guilt  or  innocence 
of  the  prisoner:  and  that  he  is  still  of  the  same 
opinion  as  to  such  ffuilt  or  innocence:  and  when 
asked.  "Do  you  feel  that  you  could  sit  here  as  a 
sworn  juror  and  decide  the  case  accordiuff  to  the 
evidence  adduced  in  open  court  absolutely  disre- 
rardinff  what  you  may  have  heard?"  answers,  "I 
possibly  mlg'ht,  if  the  evidence  proves  entirely 
different  from  what  I  have  heard."  State  v.  Hat- 
field (W.  Va.),  87  S.  E.  Rep.  686. 

Likewise  a  Juror  is  incompetent  who,  upon  his 
voir  dire,  says  that  he  has  formed  and  expressed  an 
opinion  as  to  the  defendant's  ruilt  such  opinion 
belnsr  based  on  rumor  and  newspaper  accounts; 
and  that  his  opinion  is  "ri^ht  positive"  and  evidence 
would  be  required  to  remove  it  but  that  he  could 
five  the  the  defendant  a  fair  trial.  Washington  v. 
Com.,  86  Va.  406,  10  S.  E.  Rep.  419;  Smith  v.  Com.,  7 
Gratt  608. 

However,  if  a  venireman  has  formed  an  opinion 
of  the  guilt  or  innocence  of  the  accused  from 
mere  rumor,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is,  that  such  opin- 
ion is  merely  hypothetical:  and  will  be  so  con- 
sidered even  thouffh  he  speaks  of  it  as  a  decided 
or  substantial  opinion,  if  he  says  he  has  no 
prejudice  against  the  accused,  and  thinks  he  can 
ffive  him  a  fair  and  impartial  triaL  Yet  if  the 
court  be  satisfied,  either  from  a  venireman's  state- 
ment or  otherwise,  that  the  opinion  is  in  fact  decided 
or  substantial,  he  will  be  an  incompetent  Juror. 
Jackson  v.  Com.,  38  Gratt  980. 

Same— Based  on  Evidence  Heard  npon  Former  Trial. 
—And  where  a  venireman  has  formed  an  opinion 
as  to  the  gnilt  or  innocence  of  the  accused  from  hav- 
IniT  heard  the  evidence  on  a  former  trial  or  exami- 
nation of  the  case,  it  would  be  difficult  if  not 
impossible  to  regard  such  opinion  otherwise  than 
as  decided  or  substantial,  within  the  meaning  of 
the  rule :  and  he  would  generally,  if  not  always,  be 
considered  an  Incompetent  Juror,  even  thouffh  he 
mi^ht  think  and  say  that  he  could  ffive  the  accused 
an  impartial  trial.    Nevertheless,  if  his  opinion  is 
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merely  hypothetical,  he  U  not  Incompetent  on  that 
ground.  Jackson  ▼.  Com.,  28  Oratt.  010.  See.  In  this 
ffeneral  connection,  Lithffow  t.  Com.,  2  Va.  Cas.  207; 
Armlstead  v.  Com.,  U  Leifirh667;  Dejamette  v.  Com., 

76  Va-  867. 

(6)  Relationship.— Relationship  also,  whether  by 
blood  or  marriage,  between  a  Jnror  in  a  felony  case 
and  the  prisoner,  renders  snch  Juror  Incompetent 
State  V.  Hatfield  (W.  Va.).  87  S.  E.  Rep.  688.  Thus, 
on  a  trial  for  arson,  the  nephew  of  the  deceased 
wife  of  a  person  whose  house  has  been  burned,  if 
she  left  children,  is  an  incompetent  Juror.  Jaques 
v.  Com.,  10  Gratt  600. 

(c)  Grand  Juror  Who  Pound  Indictment.— And  on  a 
trial  for  a  felony  a  member  of  therrand  Jury  which 
found  the  indictment  against  the  prisoner,  is  not 
a  competent  Juror  to  try  him.  Dilworth  v.  Com..  12 
Oratt.  660:  Bristow  v.  Com.,  15  Gratt  684. 

(d)  Conscientious  Scruples  affalnst  Inflicting  Death 
Penalty.— And  where  in  empanelling  a  Jury  in  a  cap- 
ital case,  a  proposed  Juror  when  beinff  examined  on 
his  rotr  dire,  replies  in  answer  to  a  question  pro- 
pounded by  the  court,  that  he  has  conscientious 
scruples  against  inflictiuff  the  death  penalty,  he  is 
incompetent  and  is  properly  rejected  by  the  court 
although  he  says  that  he  will  be  ffovemed  by  tbe  law 
and  the  eyidence.  Va.  Code  1887,  S  4023;  Clore's  Case, 
8  Gratt  606;  SUte  v.  Greer,  22  W.  Va.  800. 

(e)  Person  Called  Not  Possessed  of  a  Freehold.— And 
prior  to  the  Va.  Code  1860,one  of  the  qualifications  pre- 
scribed for  a  Juror  was  that  he  be  a  freeholder.  See 
Va.  Code  1840,  §  1,  ch.  40,  p.  628.  And  it  was  a  ffood 
objection  in  a  case  of  felony  that  the  Juror -v^as  not 
a  freeholder.  Dowdy  v.  Com.,  0  Gratt  727  (1852). 
Under  this  provision  it  was  necessary  that  the 
party  called  as  a  Juror  in  a  criminal  case  be  a  free- 
holder residing'  in  the  same  county  with  the  officer 
to  whom  the  venire  faeicu  was  directed.  See  Acts 
February  24th  1846;  Day  v.  Com..  8  Gratt  620;  Dowdy 
V.  Com..  0  Gratt  727.  Nevertheless,  in  the  trial  of  a 
capital  felony,  it  was  not  necessary  that  it  should  be 
expressly  stated  In  the  record  that  the  petty  Jurors 
were  freeholders.  Com.  v.  Stephen,  4  Leigh  670. 
And  where  there  Is  a  proceeding  under  W.  Va.  Code 
1801.  ch.  42,  f  17,  to  take  land  or  material  therefrom 
for  public  use,  the  record  need  not  show  in  terms 
that  the  Jury  in  such  proceedlnff  was  composed  of 
freeholders.  Because  if  the  record  in  such  pro- 
cejeding  showed  that  the  Jurors  were  "drawn, 
elected,  tried  and  sworn  in  the  manner  required 
by  law,"  it  will  be  presumed  that  they  were  free- 
holders. Ohio  River  R.  Co.  v.  Blake.  88  W.  Va. 
718. 18  S.  E.  Rep.  067. 

But  neither  the  statutes  of  Virginia  nor  West  Vir- 
ginia now  prescribe  the  holding  of  property,  real 
or  personal,  a  requisite  for  qualification  as  a  Juror. 
Va.  Code  1887,  §  8180;  W.  Va.  Code  1800.  S  1,  ch.  116.  p. 
822. 

8.  MATTKB8  Which  Do  Not  Rbndeb  a  Pibson  In- 

GOMPBTBNT. 

a.  opinions— In  Oeneral.— But  a  person  is  not  ren- 
dered incompetent  as  a  Juror  in  a  criminal  case, 
by  the  formation  of  a  legal  opinion  upon  facts  pre- 
viously presented  to  his  mind,  as  he  would  be  by 
the  formation  of  previous  convictions  in  respect  to 
the  facts  themselves.  Heath  v.  Com.,  1  Rob.  785.  And 
when  an  opinion  Is  formed  on  common  rumor,  the 
presumption  is  that  it  is  merely  hypothetical, 
and  it  will  be  so  considered  in  the  absence  of  proof 
to  the  contrary.  Yet  the  prisoner  must  be  free 
from  prejudice  affainst  the  accused,  whether  his 
•opinion  be  hypothetical  or  decided,  whether  founded 


upon  rumor  or  upon  evidence  heard  at  the  trial. 
Upon  this  point  nothluff  should  be  left  to  inference, 
or  in  doubt    Wriffht  v.  Com..  82  Gratt  941. 

So,  where  the  issue  on  the  plea  of  avtr^ois  aeovit 
havinff  been  found  against  the  prisoner,  he  being 
on  his  trial  on  the  plea  of  "not  ffullty,"— eiffht  of 
the  Jurors  who  tried  the  first  issue  are  called  and 
examined  on  their  voir  dire,  and  state  that  during 
that  trial,  they  had  heard  witness,  in  his  teatimooy 
while  speakinff  of  the  burniuff  of  the  house,  saj. 
that  the  prisoner  had  confessed;  but  as  the  pris- 
oner used  the  last  word  he  was  interrupted,  and 
told  to  say  nothinff  about  the  confession;  but  that 
they  believed  they  could  give  the  prisoner  a  fair 
and  impartial  trial  on  the  evidence,  notwithstanding 
any  thinff  they  had  heard,  having  no  impression  on 
their  minds  on  the  question  as  to  the  ffullt  or  inno- 
cence of  the  prisoner,  which  it  would  require  evi- 
dence to  remove,— they  are  competent  to  serve  as 
Jurors.    Page  v.  Com.,  27  Gratt  065. 

Thus  where  persons  who  are  called  to  serve  as  Ju- 
rors in  a  criminal  case,  upon  belnff  examined  on 
their  voir  dire,  say.  that  they  have  heard  part  of  the 
evidence  on  a  former  investiffation.  and  have  formed 
some  opinion  thereon,  yet  the  opinion  so  formed 
would  in  nowise  incline  their  minds,  as  Jurors,  for  or 
airainst  the  prisoner,  but  that  they  could  pais  upon 
the  prisoner's  case,  on  the  whole  evidence,  as  im- 
partially as  if  they  had  never  heard  of  it  they  are 
ffood  and  impartial  Jurors.  Hendrick  ▼.  Com.,  i 
Leigh  707. 

Same— Based  on  Evidence  Heard.— Moreover,  a  juror 
is  competent,  who  testifies  that  he  had  read  the  evi- 
dence on  the  trial  of  the  prisoner's  associate,  and 
formed  an  opinion,  but  not  a  positive  one,  andconid 
ffive  the  prisoner  a  fair  trial  on  the  evidence.  Wil- 
liams V.  Com.,  86  Va.  607,  8  S.  £.  Rep.  47a 

And  it  may  be  well  to  state  that  an  appellate  court 
will  not  enquire  whether  injury  has  been  done  to 
the  prisoner  by  improperly  settiuff  aside  a  compe- 
tent Juror,  but  the  law  will  intend  prejudice  to  the 
prisoner.    Montagrue  v.  Com.,  10  Gratt  798. 

See  in  this  connection  the  followinff  cases:  Clore's 
Case,  8  Gratt  606;  McCune  v.  Com.,  2  Rob.  771 :  Hall  v. 
Com.,  80  Va.  171.  15  S.  E.  Rep.  517;  Little  v.  Com..  25 
Gratt  021;  Brown  v.  Com.,  2  Leiffh  760;  Smith  v. 
Com..  6  Gratt  606;  Sprouce  v.  Com..  2  Va.  Cas.  Ki; 
Moran*s  Case.  0  Leigh  651;  Smith  v.  Com..  8  Va.  Cas. 
6;  Thompson  v.  Updegrafl,  8  W.  Va.  620. 

b.  Relatione  and  Conditions  Which  Do  Not  Affect  Com- 
petency.—And.  the  person  who  has  the  constitutional 
qualifications  of  a  voter,  though  he  has  not  been 
registered  and  has  not  voted,  is  a  qualified  Jnror. 
Craft  V.  Com.,  24  Gratt  608;  neither  does  it  disqual- 
;  Ify  one  from  being  a  Juror  in  a  criminal  case  in  a 
hustings  court  that  he  is  treasurer  or  councilman 
of  the  city.  Thompson  v.  Com..  88  Va.  46,  13  S.  £. 
Rep.  804.  Nor  the  fact  that  a  juror  is  indebted  to 
one  of  the  parties  does  not  render  him  incompetent 
Richardson  v.  Plan.  Bank.  04  Va.  181.  26  S.  £.  Rep. 
418.  So  a  Juror,  in  a  condemnation  proceeding.  Is 
not  incompetent  because  he  is  a  citizen  of  the 
county,  in  which  the  land  is,  and  is  liable  to  the 
county  levies,— even  though  the  county  may  be  In- 
terested in  the  suit  B.  &  O.  R.  Co.  v.  P.  W.  &  Ky. 
R.  Co..  17  W.  Va.  818. 

And  in  Puryear  v.  Com.,  83  Va.  51,  1  S.  E.  Rep.  5IS 
(1887),  it  was  beld  not  to  be  such  an  utter  disqualifi- 
cation, that  a  motion  in  arrest  of  Judgment  would 
lie,  where  a  Juror,  who  had  been  convicted  of  fel- 
ony, had  served,  being  pardoned  before  the  time  of 
service. 
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And  where  a  person  is  called  to  serre  as  a  juror 
in  a  criminal  case  and  npon  beinff  examined  on  bis 
voir  <Hr€,  first  says  that  he  is  not  a  freeholder,  but 
soon  after  the  panel  is  complete,  returns  into  court 
and  says  that  he  is  mistaken,  and  that  he  has  been 
reminded  of  his  mistake  by  a  friend,  and  that  he  is 
a  freeholder.  It  is  risrht  for  the  court  to  permit 
such  correction  of  the  first  mistaken  statement,  and 
to  hold  that  the  Juror  is  a  ffood  and  lawful  one. 
Hendrick  v.  Com.,  5Leiffh  707  (1884). 

Moreover,  a  juror,  summoned  for  the  trial  of  a 
prisoner,  who  fails  to  appear  on  the  day  to  which  he 
is  summoned,  but  appears  at  another  day  under  a 
rule  to  show  cause  why  he  shall  not  be  fined  for  f ail- 
inff  to  appear,  if  in  other  respects  qualified,  may  be 
put  upon  the  panel:  that  not  havlnff  been  completed 
when  he  appears.  Wormeley  v.  Com.,  lOOratt.  668: 
Hendrick  y.  Com.,  5  L.eiffh  707. 

And  a  person  who  sisrus  a  memorial  to  the  leffis* 
lature  for  the  establishment  of  a  ferry  is  not 
thereby  rendered  incompetent  to  act  on  the  jory,  in 
a  case  involyinff  risrhts  under  the  ferry  franchise. 
SomervlUe  v.  Wimbish,  7  Qratt  306. 

C.  CHALLENGES. 

1.  In  Qshbbai*— As  no  challenge  of  a  juror  is  al- 
lowed to  the  commonwealth  except  for  cause,  when 
such  challenge  is  made,  the  cause  should  be  shown 
and  should  be  a  good  and  leral  cause  for  the  accusa- 
tion of  the  juror.  Montagne  v.  Com.,  10  Qratt.  767: 
Clore*sCase,  8  0ratt.  606  (1861):  Va.  Code  1887,14022. 
And  the  decision  of  the  court,  allowinff  a  challenge 
on  the  part  of  the  commonwealth,  or  disallowing  a 
challenge  on  the  part  of  the  accused,  is  a  matter  of 
exception  on  the  part  of  the  accused,  which  he  has 
the  riffht  to  have  reviewed  in  the  appellate  court 
Montacne  v.  Com..  10  Gratt.  767.  So  the  accused  per- 
son has  the  riffht  to  challenge  a  juror  for  cause  be- 
fore he  is  sworn,  and  the  court  is  bound  to  judffe 
whether  the  cause  is  suflicient  or  not  to  sustain  the 
objection.  Com.  v.  Jones,  1  Leif  h  606.  And,  lest  it 
may  prejudice  the  challenge  of  the  accused,  if  the 
indictment  for  felony  contains  different  counts, 
which  are  in  fact  for  special  and  distinct  offences, 
and  this  appears  on  the  face  of  the  indictment,  or 
on  the  opening'  of  the  cause,  or  at  any  time  before 
the  jury  is  sworn  for  the  trial  thereof,  the  court 
may  quash  the  same.  State  y.  Shores,  81  W.  Va.  401, 
7  S.  E.  Rep.  418. 

And  should  a  prisoner's  objection  to  a  juror  be 
improperly  overruled,  the  error  is  not  cured  by  the 
juror's  name  beiuff  stricken  off  from  the  panel  by 
the  prisoner,  or  his  not  beinff  drawn  as  one  of  the 
twelve  who  are  to  try  the  prisoner.  Dowdy  v.  Com., 
OOratt.727  (1852). 

But  to  constitute  a  ffood  cause  of  challenge  to  a 
Juror,  on  the  rround  of  preconceived  opinion  of  the 
case  formed  by  him,  it  must  appear,  that  such  pre- 
conceived opinion  was  a  decided  one.  Osiander  v. 
Com.,  S  Leiffh  780. 

And  where  the  objection  to  a  juror  appears  in  the 
form  of  a  principal  challenffe,  the  prisoner  must 
prove  his  allesratlons  by  testKnony;  if  it  is  a  chal- 
lenge to  the  favor,  the  prisoner  appeals  to  the 
conscience  of  the  juror  on  his  voir  dire.  Sprouce  v. 
Com..  2  Va.  Cas.  876. 

2.  To  THE  Abbat.~A  challenge  to  the  array  of  the 
jury  must  be  based  on  some  irregularity  affecting 
the  whole  panel,  such  as  a  failure  to  select  or  sum- 
mon them  as  required  by  the  statute,  or  where  there 
is  partiality,  relationship  or  default  in  the  officer 


who  makes  the  return.    State  v.  Cartriffht,  20  W. 
Va.  82. 

Thus,  a  juror's  residiuff  at  the  place  of  the  alleged 
commission  of  the  offense  charg'ed,  cannot  be  availed 
of  by  challenge  to  the  array,  but  by  objection  to  the 
individual  juror.  Prince  v.  CJom.,  80  Va.  880, 16  S.  £. 
Rep.  868:  Craft's  Case,  24  Gratt  602;  Lawrence  v. 
Com..  81  Va.  484. 

So,  where  jurors  are  directed  to  be  summoned 
from  an  adjoinluff  county,  and  it  appears  that  one  ' 
of  the  panel  has  been  summoned  by  mistake  or  mis- 
apprehension of  the  law  or  otherwise,  from  a  place 
near  to  instead  of  remote  from  the  vicinage,  the 
objection,  if  valid,  instead  of  beiuff  made  to  the 
array  of  jurors,  should  be  made  to  the  individual 
juror  so  summoned.    Craft  v.  Com.,  94  Gratt  606. 

8.  TOTHSPOLL. 

a.  For  Cause. 

(a)  To  the  Favor -Juror's  Privilege  In  Answering 
Questions.— In  challenges  to  the  favor,  the  juror  is 
not  obliged  to  answer  any  questions  tending  to  fix 
infamy,  or  disgrace,  on  him:  and  it  has  been  said  in 
England,  that  he  Is  not  compelled  to  answer 
whether  or  not  he  has  formed  and  delivered  an 
opinion,  because  the  disclosure  tends  to  his  dis- 
grace. And  it  is  questionable  whether  or  not  that 
is  still  the  law  in  Virginia.  But  if  the  venireman 
refuses  to  answer  that  question,  it  is  his  privilege, 
and  not  the  commonwealth's:  and  if  he  does  not 
claim  it  but  answers  it  on  his  voir  dire,  then  the 
rights  of  the  prisoner  are  exactly  the  same,  as  if  he 
had  proved  the  same  fact  on  a  principal  challenge. 
Sprouce  v.  Com.,  2  Va.  Cas.  87S. 

5uine— Challenge  Brrooeously  Overruled.— if  the 
court  erroneously  overrule  a  prisoner's  challenge 
to  a  juror  for  favor,  and  then  the  prisoner  peremp- 
torily challenge  the  juror,  the  error  of  the  court  is 
not  cured  by  the  subsequent  exclusion  of  the  juror, 
although  the  prisoner  has  not  exhausted  his  per- 
emptory challenges,  even  to  the  last  Llthgow  v. 
C:om.,  2  Va.  Cas.  20& 

5«ne— Relationship  Being  a  Cause.— And  where  a 
juror  is  called,  who  is  a  nephew  of  a  person  whose 
house  was  burned,  though  his  name  does  not  appear 
of  record  in  the  prosecution,  such  relationship  is  a 
ground  of  challenge  to  the  favor.  Jaques  v.  Com., 
10  Gratt  600. 

(b)  Principal  Challenge. 

(I)  When  Proper— Capital  PunlshuMnt —Juror's 
Scruples.— Where  upon  a  trial  for  murder  a  venire- 
man when  called,  states  that  he  has  conscientious 
scruples  about  the  propriety  of  capital  punishment, 
and  is  opposed  to  it:  and  being  asked  by  the  com- 
monwealth's attorney,  whether  if  the  testimony  in 
the  cause  proved  the  prisoner  to  be  guilty  of  murder 
in  the  first  degree,  he  would  convict  him  of  it 
replies,  I  do  not  know,— he  is  properly  challenged 
for  cause  by  the  attorney,  and  set  aside  by  the 
court    Clore's  Case.  8  Gratt  606. 

Same— Jurer  Was  on  Qrand  Jury  Which  Pound 
Indictment.— It  is  also  a  principal  cause  of  challenge 
to  a  juror  that  he  was  one  of  the  grand  jury  which 
found  the  indictment  But  If  the  objection  is  not 
taken  until  after  the  verdict  it  will  not  be  set  aside 
on  this  ground,  unless  it  appears  from  the  whole 
case  that  the  juror  was  biased  against  the  prisoner; 
who  therefore  has  not  a  fair  and  impartial  trial. 
Bristow  v.Com.,  16  Gratt  684:  Sute  v.  McDonald,  0 
W.  Va.  466. 

So  where  a  person  whose  house  is  burned,  is  a 

party  on  the  record,  in  the  prosecution  of  the  of- 

,  fender,  and  the  nephew  of  such  person  is  called  as 
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a  juror,  sucli  relationship  is  a   cause  of  principal  I 
ctaallenffe.    Jaques  t.  Com..  10  Qratt  600. 

Same— Determinatloii  of  Juror's  Pitness.>-And  upon 
a  question,  whether  one  who  is  called  a  juror  in  a 
case  of  felony  and  challenged  for  cause,  stands  in- 
different or  not,  the  ffeneral  rule  is,  "that  one  who 
has  formed  a  decided  opinion  that  the  prisoner  is 
ffuilty  or  Innocent,  whether  that  opinion  be  formed 
on  the  evidence  of  witnesses  whose  testimony  he 
has  heard  on  a  former  trial,  or  conversation  with 
witnesses,  or  common  report,  is  an  indifferent 
juror.  And  it  is  immaterial  whether  such  opinion 
has  been  expressed  or  not.  And  If  the  person 
called  as  a  juror  has  been  so  inconsiderate  and  un- 
just as,  upon  no  evidence,  to  have  prejudiced  the 
prisoner's  cause,  much  more  is  he  unfit  to  be  trusted 
with  it  as  a  juror."    Armistead  v.  Oom.,  11  Leiffh 

667. 
Same— Rlffht  to    Challenve    after  Juror's  Election 

and  Oath  Taken.— After  a  juryman  has  been  elected 

and  sworn,  the  court  may.  in.  its  discretion,  allow 

the  prisoner  to  challenge  him  for  cause,  and  strike 

him  from  the  panel.    Tooel  v.  Com..  11  Leif h  714; 

State  V.  WlUlams,  14  W.  Va,  861;  State  v.  Howes,  26 

W.  Va.  110. 
(a)  When  Improper— Formation  and  Expression  of 

Opinion.— But  where  a  venireman,  when  called, 
states  "thathe  has  not  heard  any  of  the  evidence, 
nor  has  he  heard  any  report  of  it  from  those  who 
had  heard  it;  but  from  the  rumor  of  the  neighbor- 
hood he  has  formed  an  opinion  which  is  at  the  time 
existing  on  his  mind,  and  which  he  would  stick  to, 
unless  the  evidence  should  turn  out  to  be  different 
from  what  rumor  had  reported  it  to  be;  that  he  has 
no  prejudice  nor  partiality  for  or  against  the  pris- 
oner, and  believes  he  could  give  him  a  fair  and  im- 
partial trial  according'  to  the  evidence  that  should 
be  given  in,  "he  is  a  competent  juror,  and  a  chal- 
lenge of  him  for  cause  by  the  prisoner,  should 
be  overruled.    Clore's  Case.  8  Qratt  606. 

So  where  a  person,  who  is  called  as  a  juror  in  a 
case  of  felony,  says,  on  his  voir  dire,  "that  he  has  ex- 
pressed an  opinion  on  the  circumstances  as  he  has 
heard  them  narrated  in  the  country:  but  that  he 
has  not  heard  any  of  the  evidence  given  on  the  ex- 
amination of  the  prisoner,  or  conversed  with  any 
of  the  witnesses  or  parties;  and  that  he  does  not 
think  the  opinion  so  formed  would  have  any  influ- 
ence on  his  mind  in  trying  the  case."  he  is  an  indif- 
ferent juror  and  his  challenge  for  cause  should  be 
overruled.  Brown  v.  Com.,  2  Leigh  766;  Osiander  v. 
Com..  8  Lieigh  780. 

4.    PIBIMPTOBT    CHALLKNOBS— EFFBCT    Or  DlNT- 

VXQ  RIGHT.— Where  an  accused  person  has  the 
right  to  challenge  peremptorily  jurors,  and  this 
right  is  denied,  the  judgment  and  verdict  will  be 
set  aside,  and  a  new  trial  awarded.  State  v.  Pearls, 
86  W.  Va.  820. 18  S.  E.  Rep.  1006.  Thus  it  was  error, 
where  a  person  Is  called  to  serve  as  a  juror  in  a  crimi- 
nal case,  and  is  elected  by  the  prisoner,  but  before 
he  is  sworn  the  prisoner  retracts  his  election  and 
asks  that  he  may  be  permitted  to  challenge  him 
peremptorily,  for  the  court  to  refuse  to  permit  such 
challenge,  as  the  prisoner  has  an  absolute  right  to 
challenge  a  juror  peremptorily,  at  any  time  before 
he  is  sworn.    Hendrick  v.  Com.,  6  Leigh  707. 

But  upon  an  enquiry,  in  pursuance  of  the  statute. 
1  Rev.  (Va.)  Code,  ch.  171,  S  16.  whether  a  convict  re- 
ceived into  the  penitentiary  be  the  same  person  men- 
tioned in  the  record  of  a  former  conviction,  the 
prisoner  has  nc  right  to  challenge  peremptorily  any 
person  called  as  a  Juror.    Brooks  v.  Com.,  2  Rob.  845. 


And  a  peremptory  challenge  is  properly  overruled 
which  is  made  to  a  person,  who  being-  called  to  serve 
as  a  juror  in  a  criminal  case,  first  states,  when  being 
examined  upon  his  voir  dire,  that  he  is  not  a  free- 
holder; but  soon  afterwards,  before  the  panel  if 
completed,  returns  into  court,  and  says  that  be  is 
mistaken;  that  he  has  been  reminded  by  a  friend 
of  his  mistake,  and  that  he  is  a  freeholder.  The 
court  should  permit  the  correction  and  hold  him  a 
good  and  lawful  juror.  Hendrick  v.  Com..  5  Leigh 
707. 

D.  OATH.— A  record  which  shows  that  the  jury 
"were  sworn  the  truth  of  and  upon  the  premises  to 
speak,"  sufficiently  shows  that  the  jury  were  sworn 
in  due  form.  Crump  v.  Com.,  96  Va.  883.  28  S.  £.  Rep. 
700;  Brown  v.  Com..  86  Va.  466, 10 S.  E.  Rep.  745:  Fisher 
V.  Duncan,  1  H.  &  M.  668. 

And  it  Is  not  necessary,  that  the  form  of  the  oatli 
administered  to  the  jury  in  a  felony  case  should  be 
entered  on  the  record;  it  is  sufficient,  if  the  record 
shows  that  the  jury  were  duly  sworn.  State  v.  Set- 
fin,  82  W.  Va.  771. 

Moreover,  where  it  appears  by  the  record  in  a  fel- 
ony case  that  the  jury  were  elected.  Impaneled,  tried 
and  sworn  as  required  by  law,  it  will  be  presumed 
that  the  proper  oath  was  administered  to  them,  and 
especially  is  this  the  case  where  the  prisoner  and 
his  counsel  were  present  in  court,  and  made  no 
objection  at  the  time  the  oath  was  administered. 
State  V.  Ice.  34  W.  Va.  244. 18  S.  E.  Rep.  6B5. 

And  where  several  pleas  are  filed,  and  several 
issues  made  on  them,  and  the  record  states,  that  the 
jury  was  sworn  to  try  the  issue  joined  and  find  a 
verdict,  which  is  responsive  to  all  the  issues;  and 
judgment  is  entered  thereon,  this  court  will  not  re- 
verse such  judgment,  because  of  the  manner,  in 
which  the  record  states  the  jury  was  sworn. 
Sweeney  v.  Baker.  18  W.  Va.  160.  Neither  will  a  ver- 
dict be  set  aside,  where  the  oath  taken  by  a  jury  In 
a  condemnation  proceeding  was  not  administered 
in  exact  form,  if  it  be  apparent  that  the  jury  bad 
before  them  the  proper  matters  for  their  considera- 
tion, and  the  plaintiff  could  have  suffered  no  damage 
because  of  any  informality  in  the  oath.  Railroad 
Co.  V.  Foreman.  24  W.  Va.  668. 

Same— Examination  of  a  Juror  after  the  Jury  Has  Been 
5wom.— After  a  jury  has  been  sworn  in  a  felony 
case,  it  is  not  error,  at  the  instance  of  the  state,  for 
the  court  to  examine  a  juror  on  oath  to  ascertain 
whether  he  is  a  citizen  of  the  state.  State  v.  Hen- 
derson, SO  W.  Va.  147. 1  S.  E.  Rep.  22& 

X.  PROVINCE  OP  JURY. 

A.  IN  GENERAL.- It  is  the  court's  province  to 
give  the  jury  the  law,  and  the  jury's  to  deal  wltb 
the  facts.  N.  &  W.  R.  Co.  v.  Barman,  88  Va.  6(8. 8  S. 
£.  Rep.  861.  also  the  court's  to  decide  on  the  admis- 
sibility of  testimony,  and  of  the  jury  to  decide  on 
Its  weight  Bogle  v.  SuUivant,  1  CaU  661 :  and  even 
though  it  be  contradictory,  if  legally  admissible, 
it  is  proper  to  be  left  to  the  consideration  of  the 
jury.  Shanks  v.  Fenwick.  2  Munf.  478.  And  this 
power  of  the  jury  to  judge  of  the  weight  of  the  evi- 
dence, is  exclusive  and  uncontrollable.  Ross  v.  GlU. 
1  Wash.  87;  Blincoe  v.  Berkeley,  1  Call  406:  'Whitacre 
V.  M'llhaney,  4  Munf.  810;  Moore  v.  Chapman.  3  H. 
&  M.  200;  Fisher  v.  Duncan,  1  H.  &  M.  663;  Keel  v. 
Herbert,  1  Wash.  208:  Whltelaw  v.  Whitelaw.  83  Va. 
48,  1  S.  E.  Rep.  407:  Comett  v.  Rhudy.  80  Va.  710: 
Richmond  &  Danville  Ry.  Co.  v.  Noell.  86  Va.  19,  9  S. 
E.  Rep.  473. 

But  where  the  jury  endeavor  to  determine  what 
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facts  are  proved,  wben  the  eyldence  is  confllctinff 
and  the  trial  court  concurs,  with  the  Jury  and 
refuses  a  new  trial,  the  court  of  appeals  will  not 
disturb  the  verdict  Michie  v.  Cochran,  03  Va.  641, 
25  S.  i:.  Rep.  884.  However,  if  the  facts  are  unam- 
biiruous,  and  there  is  no  room  for  two  honest  and 
apparently  reasonable  conclusions,  the  court  should 
not  be  compelled  to  submit  the  question  to  the  jury 
as  one  in  dispute.  Johnson  v.  B.  &  O.  R.  Co.,  &  W. 
Va.  671. 

Any  illegal,  improper  or  irrelevant  evidence, 
however  unimportant  to  the  cause,  should  never  be 
confided  to  the  Jury.  Lee  v.  Tapscott,  2  Wash.  276; 
Brown  v.  May.  1  Munf.  288;  Wheeling  Bridge  Co.  v. 
W.  &  B.  B.  Co.,  84  W.  Va.  156. 11  S.  E.  Rep.  1009. 

B.  IN  CRIMINAL  CASES. 

Jury's  Power— In  Qeaeral.— In  the  trial  of  criminal 
cases,  especially,  the  court  should  leave  to  the  jury, 
exclusively,  the  consideration  of  the  facts,  and  no 
remarks  which  have  a  tendency  to  intimate  the  bias 
of  the  court,  or  the  character  or  weisrht  of  the  testi- 
mony should  be  indulged  in  by  it  Dejarnette  v. 
Com.,  76  Va,  867;  McWhirt's  Case,  8  Gratt  604.  But 
in  no  criminal  case  is  the  jury  the  judge  of  the  law. 
Brown  v.  Com..  86  Va.  466,  10  S.  E.  Rep.  745. 

Thus  the  question  whether  a  particular  homicide 
is  murder  in  the  first  or  second  degree  is  one  of 
fact  for  the  jury;  and  where  a  jury  has  found  the 
case  to  be  one  of  murder  in  the  first  degree,  as  in 
other  cases,  the  court  should  not  disturb  the  verdict 
unless  the  finding  of  murder  In  the  first  degree  be 
plainly  and  manifestly  contrary  to  or  without  suffi- 
cient evidence.  State  v.  Welch,  86  W.  Va.  600,  15  S. 
E.  Rep.  410. 

So  the  legislature  has  given  to  the  jury  the  power 
of  fixing  the  time  for  which  the  prisoner  is  to  be 
confined  in  the  penitentiary.  And  any  exercise  of 
power  by  the  courts  to  control  or  disturb  the  verdict 
of  Jurors  in  this  respect  would  be  one  of  great 
responsibility:  and  which  a  court  can  never  be  dis- 
posed to  usurp.    M'Whlrt's  Case.  8  Gratt  604. 

Same— Exclusion  of  Bvldence— Injanlty  Cases.— And 
it  is  error  to  exclude  from  the  jury  evidence  of  the 
prisoner's  insanity  at  the  time  of  the  commission  of 
the  offense,  on  the  plea  of  not  guilty.  Gruber  v. 
State,  8  W.  Va.  600. 

Same— Indictment— Idem  Sonmis.— So  the  question 
whether  a  name  in  an  indictment  for  rape  is  Idem 
tonatu  with  the  true  name  of  the  person  upon  whom 
the  offense  was  committed ,  is  a  question  for  the  j  ury, 
and  not  for  the  court    Taylor  v.  Com.,  80  Gratt  825. 

5«mo— Question  of  Recent  Possession.— And  what  is 
snch  a  recent  possession  as  will  raise  a  presumption 
against  a  prisoner,  in  the  meaning  of  the  rule,  is  a 
question  for  the  jury,  and  depends  upon  the  nature 
of  the  property,  and  other  circumstances  of  the  par- 
ticular case.    Price  v.  Com.,  21  Gratt  846. 

Same— Inducement  for  5hootln|f— Whether  Previous 
Qrudae  or  Immediate  Provocation.— Likewise,  it  is  for 
the  jury  to  determine,  where  there  has  been  a  pre- 
vious grudge  and  immediate  provocation,  whether 
the  shooting  was  induced  by  the  previous  grudge  or 
the  immediate  provocation;  and  it  is  not  for  the 
appellate  court  to  reverse  their  judgment  when 
the  judge  who  tried  the  case  declines  to  set  it  aside. 
Read  v.  Com.,  22  Gratt  024. 

5ame— Question  of  Presence  at  Scene  of  Crime.— And 
where  several  persons  murder  a  merchant  and  rob 
his  store,  at  night  and  in  the  country,  and  it  is 
proved  that  the  prisoner  went  with  them  a  short 
distance  from  the  store,  where  he  remained  while 


the  murder  and  robbery  were  committed,  and  that 
the  goods  takenwere  brought  to  where  he  wa.s;  and 
some  of  them  were  afterwards  found  in  the ,  pos' 
session  of  his  wife:  it  is  for  the  jury  to  decide  upod 
the  evidence  whether  the  prisoner  was  strictly 
present  aiding  and  abetting  in  the  murder  com« 
mitted.  And  if  they  find  the  prisoner  guilty,  thtf 
appellate  court  will  not  set  aside  the  verdict,  anc^ 
grant  him  a  new  triaL    Trim  v.  Com.,  18  Gratt  088r 

C.  IN  ACTIONS. 

Principles  Affecting  the  Province  of  a  Jury— In  Qen- 
eral.— The  parties  cannot  be  supposed  to  come  to 
trial,  prepared  to  give  evidence  as  to  any  matter, 
except  that  put  in  issue;  and  no  evidence  not  tend- 
ing to  prove  the  very  matter  in  issue,  can  be  prop- 
erly allowed  to  go  to  the  jury.  Garrard  v.  Henry, 
6  Rand.  114:  and  upon  a  motion  for  a  new  trial  in  a 
condemnation  case,  as  in  any  other  case,  evidence 
that  is  not  relevant  to  any  issue  before  the  Jury 
will  not  be  considered  by  the  court  B.  &  O.  R.  Co. 
V.  P.  W.  &  Ky.  R.  Co.,  17  W.  Va.  818. 

And  although  a  jury  may  find,  upon  the  trial  of 
the  general  issue,  or  any  other,  against  an  estoppel 
operating  in  respect  to  a  matter  involved  in  the 
issue,  yet  it  is  perfectly  well  settled,  that  they  can 
in  no  case  find,  to  any  effectual  purpose  any  matter, 
not  within  the  issue  which  they  are  charged  to  try. 
Garrard  v.  Henry.  6  Rand.  114. 

But  it  is  for  the  Jury  to  ascertain  the  true  inten- 
tion of  the  parties  as  embraced  in  a  contract  And 
for  that  purpose  they  are  to  consider  the  whole  con- 
tract: not  any  one  provision  only,  but  all  its  pro- 
visions; not  the  words  merely  in  which  they  are 
expressed,  but  their  object  and  purpose,  as  dis- 
closed by  the  language,  by  the  subject-matter,  and 
the  condition  and  relation  of  the  parties;  and  thus 
to  determine  the  Intention  of  the  parties.  Millan  v. 
Kephart  18  Gratt  1. 

So  negligence  being  in  most  cases  a  mixed  question 
of  law  and  fact  it  is  generally  a  question  for  the 
determination  of  the  jury  upon  all  the  evidence  be- 
fore it  bearing  on  the  subject  what  particular  facts 
constitute  negligence,  rather  than  a  question  of  law 
for  the  determination  of  the  court.  Johnson  v.  B.  & 
O.  R.  Co.,26W.  Va.B71. 

5ame— Allowance  of  Damages— Interest  on  Damages. 
—A  Jury  may  assess  damages  in  a  writ  of  right 
Shaw  V.  Clements,  1  Call  420. 

And  in  estimating  permanent  damages  relative  to 
property,  the  jury  may  inquire  into  the  value  of  the 
property,  and.  as  a  guide  or  assistance  in  so  doing, 
it  is  not  improper  to  hear  evidence  of  its  rental 
value  or  of  an  offer  to  purchase,  which  the  plaintiff 
has  refused.  Fox  v.  B.  &  O.  R.  Co.,  84  W.  Va.  466,  12 
S.  E.  Rep.  767. 

And  if  on  an  inquiry  of  damages  the  jury  find  that 
a  certain  number  of  acres  of  land  will  be  overfiowed, 
'^together  with  all  other  damages  to  the  value  of  a 
specified  sum,**  it  is  special  enough,  and  will  not  bar 
an  action  for  any  damages  not  foreseen  and  esti- 
mated by  them.    Coleman  v.  Moody,  4  H.  &  M.  1. 

And  where  upon  the  trial  of  an  issue  to  ascertain 
the  amount  of  damages  sustained  by  a  ferry  fran- 
chise by  the  erection  and  operation  of  a  bridge,  the 
jury  are  to  regard  the  franchise  as  permanent,  and 
in  estimating  the  damage  will  not  take  into  consid- 
eration the  fact  that  the  legislature  may  repeal 
the  law  creating  the  exclusive  privilege  of  trans- 
porting persons  and  things  across  the  river  within 
half  a  mile  of  the  ferry.  Mason  v.  Harper's  Ferry 
Bridge  Co.,  20  W.  Va.  224. 

So  the  question  of  the  amount  of  damages  is  one 
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for  the  Jury.  ParUh  v.  Relffle,  11  Gratt  flB7 ;  Peshine 
V.  Sbepperson,  I70ratt  47X:  Benn  v.  Hatcher.  81  Va. 
25:  Va.  Mid.  R.  Co.  v.  White,  84  Va.  498,  5  S.  E.  Rep. 
678;  Ward  v.  White,  86  Va.  212,  9  S.  E.  Rep.  1081: 
Bertha  Zinc  Co.  v.  Black.  88  Va.  808, 18  S.  E.  Rep.  4M: 
N.  &  W.  R.  Co.  V.  Anderson,  90  Va.  1, 17  S.  E.  Rep. 
7W;  Rlchlands  Iron  Co.  v.  Elklna,  90  Va.  849,  17  S.  B. 
Rep.^890:  Richmond  Ry.  A  E.  Co.  v.  Garthrlsrht.  08 
Va.  887,  84  S.  E.  Rep.  207. 

And  In  allowing  damages  In  an  action  for  assault 
and  battery,  the  Jury  may  allow  not  only  such  dam- 
ages as  they  think  necessary  to  compensate  the 
plaintiff,  hut  also  such  as  will  operate  as  a  punish- 
ment to  the  defendant,  and  tend  to  deter  him.  and 
others  from  similar  outrages.    Borland  v.  Barrett, 

76  Va.  128. 

And  the  supreme  court  of  appeals  will  not  reverse 
the  Judfirment  of  a  circuit  court,  refuslnsr  to  grant  a 
new  trial  in  a  libel  suit,  because  the  damages  are 
excessive,  unless  they  are  so  enormous,  as  to  fur- 
nish evidence  of  partiality,  passion,  corruption  or 
pre  j  udlce  on  the  part  of  the  Jury.  Sweeney  v.  Baker, 
18  W.  Va.  160. 

But  It  is  error  for  a  Jury  to  give  interest  on  the 
damacres;  and  for  this  cause  the  Judgment  should 
be  reversed,  and  Judgment  entered  for  the  damages 
assessed    without    Interest    Brugh   v.    Shanks,  5 

Leigh  998. 
Same-Question  of  Fraud— Alteration  —And  It  Is  as 

competent  for  a  Jury  tolnvestlarate  fraud  as  a  chan- 
cellor; but  the  evidence  to  sustain  actual  fraud 
mu«t  be  the  same,  in  substance  and  effect,  in  one 
form  that  it  is  in  the  other.  B.  A  O.  R.  Co.  v.  Laf- 
ferty.  2  W.  Va.  106. 

Thus,  In  an  action  of  ejectment,  where  a  deed 
alleged  to  be  voluntary  and  fraudulent  forms  a  part 
of  the  plaintiff's  chain  of  title,  It  Is  the  province  of 
the  Jury  to  determine,  under  proper  Instructions 
from  the  court,  whether  the  deed  Is  voluntary  and 
fraudulent  or  not  Taylor  v.  Mallory,  96  Va.  18,  80  S. 
£.  Rep.  472. 

Also,  where  there  is  any  suspicion  of  unfairness 
upon  the  face  of  an  instrument  the  time  when  the 
alteration  was  made,  by  whom,  and  with  what 
Intent,  Is  a  question  of  fact  to  be  decided  by  a  jury, 
and  consequently  cannot  be  Inferred  by  the  court 
upon  a  statement  of  facts  agreed.    Ramsey  v.  Mc- 

Cue.  21  Gratt  349. 

3anw— Interest— Remlttaoce  and  Allowance.— Deliv- 
ering the  opinion  In  Crenshaw  v.  Selgfried.  84 Gratt 
272,  Judge  Bbooks  declared  that,  "in  contracts  for 
the  payment  of  a  certain  sum  of  money.  Interest  on 
the  principal  sum  Is  a  legal  incident  of  the  debt  and 
the  right  to  It  Is  founded  on  the  presumed  Intentions 
of  the  parties:  and  wherever  there  Is  a  contract 
express  or  implied,  for  the  payment  of  legal  Inter- 
est the  obligation  of  the  contract  extends,  as  well 
to  the  payment  of  the  Interest  as  It  does  to  the  pay- 
ment of  the  principal  sum,  and  neither  the  courts 
nor  the  juries  ever  had  the  arbitrary  power  to  dis- 
pense with  the  performance  of  such  contract  either 
in  whole  or  In  part" 

However,  prior  to  the  Code  of  1849,  ch.  177.  I  14, 
Interest  could  not  be  allowed  by  a  Jury  in  an  eject- 
ment upon  the  profits:  and  the  jury  having  allowed 
such  Interest  It  was  mere  surplusage,  and  judgment 
would  only  be  given  for  the  principal  sum  and 
interest  from  the  date  of  the  verdict  Hepburn  v. 
Dundas.  18  Gratt  219.  But  see  Va.  Code  1887,  §  8890, 
leaving  the  allowance  of  Interest  In  actions  founded 
on  contract  to  the  discretion  of  the  jury. 

Nevertheless,  the  act  of  the  general  assembly 


approved  April  2,  1878,  entitled  ''An  act  to  amend 
and  re-enact  §  14,  ch.  187,  of  the  Va.  Code  of  1880.  in 
relation  to  interest"  so  far  as  it  confers  npon  courts 
and  juries,  in  the  suits  therein  mentioned,  power  to 
remit  Interest  as  therein  provided  on  contracti 
entered  into  prior  to  April  10, 1866,  which  said  courts 
and  Juries  did  not  have  under  the  laws  in  force  at 
the  time  such  contracts  were  entered  into,  ii 
repugnant  to  the  constitution  of  the  United  States, 
and  of  this  state,  and  is,  so  far,  null  and  void. 
Roberts  v.  Cocke,  28  Gratt  207. 

Same— Time.- And  what  is  a  reasonable  time  is  a 
question  for  the  Jury.  Thompson  v.  Douglass,  86  W. 
Va.  887,  18  S.  E.  Rep.  1016.  And  time  beingr  an  ele- 
ment for  the  jury's  consideration  in  determinlnr 
the  competency  of  a  grantor  to  make  a  deed,  the 
point  of  time  to  be  looked  at  by  the  jury,  is  the  time 
at  which  the  deed  was  executed.  Anderson  t. 
Cranmer,  11  W.  Va.  662. 

5aine— Condemnation  Proceedings.— So  In  a  con- 
demnation proceeding  the  jury  (or  court)  may  find, 
that  a  portion  of  the  land  sought  to  be  condemned 
may  be  taken,  and  the  residue  may  not  B.  &  O.  R. 
Co.  V.  P.  W.  &  Ky.  R.  Co.,  17  W.  Va.  818. 

Same— Civil  Actions  against  Offloer*— Arrest.— But 
In  civil  actions  against  judicial  ofBcers,  acting 
within  their  jurisdiction.  It  Is  not  for  the  jury  to 
decide  upon  the  question  of  the  reasonableness  of 
the  grounds  of  the  arrest  Johnston  v.  Moorman, 
80  Va.  181. 

Same— Violation  of  Sunday  Law  — Weat  VlrBtata 
Statute— Question  of  "Necessity."— Under  W.  Va. 
Code  1809.  S  16,  ch.  148.  relating  to  the  vtoiaUon  of 
the  Sabbath  day,  it  is  within  the  province  of  the 
jury,  in  a  prosecution  for  the  violation  of  the  statute, 
to  determine  upon  the  facts  and  circumstances  of 
the  case,  whether  the  work  charred  to  have  been 
done  on  Sunday,  is  or  is  not  a  work  of  "necessity,'' 
and  when  the  jury  has  found  that  it  is  not  the 
appellate  court  will  not  disturb  the  verdict  unless 
the  facts  proven  do  not  warrant  such  finding. 
SUte  V.  Knight.  29  W.  Va.  840, 1  S.  E.  Rep.  568. 

XI.  INSTRUCTIONS  TO  AND  CHARQINO  OP  THE 

JURY. 

(See  monographic  nots  on  ^'Distructlons**  ap- 
pended to  Womack  v.  Circle.  29  Gratt  182.) 

A.  PRINCIPLES  REGULATING  THE  ALLOW- 
ANCE OR  REFUSAL  OP  INSTRUCTIONS  IN  GEN- 
ERAL.—A  court  though  asked,  is  not  bound  to 
Instruct  a  jury  generally  as  to  the  law  of  the  case. 
Instructions  as  to  specific  law  points  ought  to  be 
asked.  Yet  a  court  may,  without  request  if  it 
thinks  the  Interest  of  justice  and  a  fair  trial  caU 
for  it  Instruct  a  Jury  In  a  matter  of  law.  the 
Instruction  being  sound  In  law  and  relevant  to 
the  evidence:  but  It  Is  not  bound  to  do  so  unless 
asked;  but.  If  asked. to  give  such  proper  specific 
instructions,  it  must  do  so.  State  v.  Cobbs,  40  W. 
Va.  718,  22  S.  E.  Kep.  810.  Neither  is  it  necessary 
for  the  court,  after  correctly  instructing  a  jury 
as  to  how  witnesses  may  be  impeached,  to  say 
to  the  jury,  that  "it  is  neglect  of  a  juror's  duty 
to  arbitrarily  disregard  the  evidence  of  a  witness." 
State  V.  Sutfin.  22  W.  Va.  771.  And  where  an  in- 
struction is  asked  which  is  equivocal  in  its  meaning, 
—which  upon  one  construction  is  correct  but  upon 
another  incorrect  it  should  not  be  refused  if  by  so 
doing  the  jury  may  be  mislead;  but  it  should  be 
given  with  an  explanation  giving  it  the  meaning 
which  will  make  It  proper.  B.  ft  O.  R.  Co.  v.  Polly, 
14  Gratt  448.    But  where  an  Instruction  la  calcn- 
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lated  to  mislead  It  sliould  not  be  fflven.  State  ▼. 
Oreer,  22  W.  Va.  800:  State  ▼.  Satfln,  82  W.  Va.  771; 
State  Y.  Cain.  20  W.  Va.  081. 

Neither  shonld  an  instmctlon  be  fflven  that  refers 
to  the  facts,  upon  which  It  Is  predicated,  as  "nnder 
the  clrcnmstances  shown  In  evidence."  It  leaves 
the  Jnry  to  ascertain  what  the  circumstances  are. 
and  they  may  understand  the  circumstances  In  such 
a  way  as  that  the  law  propounded  in  the  instruction 
would  i^ot  be  applicable.  State  v.  Oreer,  22  W.  Va. 
801:  nor  should  one  be  ffiven  which  does  not  cor- 
rectly expound  the  law.  Borland  v.  Barrett,  70  Va. 
128;  nor  those  which  are  inconsistent.  McKelvey  t. 
C.  ft  O.  Ry.  Ck>..  85  W.  Va.  500.  14  S.  E.  Rep.  201.  And  it 
is  manifestly  improper  to  instruct  a  jury  as  to  the 
welffht  or  credibility  of  the  evidence.  State  v. 
Greer.  22  W.  Va.  800:  State  v.  SutJln.  22  W.  Va.  771. 
Moreover,  where  an  Instruction  is  ffiven  which  is 
bad.  it  is  not  cured  by  a  ffood  one,  though  they  be 
ffiven  on  the  motion  of  the  adverse  party.  The  bad 
instruction  should  properly  be  withdrawn.  McKel- 
vey V.  C.  &  O.  Ry.  Ck>.,  86  W.  Va.  600.  14  S.  £.  Rep.  201. 

But  it  is  not  error  for  the  court  to  refuse  at  the 
trial  to  instruct  the  jury  that  "testimony  concem- 
ing  oral  declarations  of  a  party,  whether  threats, 
admissions  or  otherwise,  is  regarded  by  the  law  as 
unreliable  and  unsatisfactory:  and  the  jury  should 
be  cautious  how  they  ffive  credence  to  such  testi- 
mony.*' Snodrrass  v.  Com.,  80  Va.  079.  17  S.  £.  Rep. 
288:  McKelvey  v.  C.  &  O.  Ry.  Co..  86  W.  Va.  500. 14  S. 
B.  Rep.  881. 

Yet  the  court  cannot  be  called  on  to  instruct  the 
Jnry  to  find  a  verdict  for  the  defendants,  although 
some  of  the  evidence  is  written  testimony.  Martin 
V.  Stover.  2  Call  614. 

However,  an  Instruction,  which  assumes  an  impor- 
tant and  material  fact  as  true,  which  is  not  consid- 
ered in  the  case,  should  not  J[)e  ffiven  to  the  jury. 
State  V.  Robinson,  20  W.  Va.  718. 

So  an  instruction  to  the  jury,  based  upon  a  state 
of  facts  wholly  unsupported  by  the  evidence 
adduced  upon  the  trial  Is  properly  rejected,  al- 
thouffh  it  may  correctly  propound  the  law  upon  the 
assumed  statement  of  facts.  State  v.  Poindexter, 
88  W.  Va.  800. 

But  where  there  is  sufficient  evidence  to  support 
the  hypothesis  of  an  instruction,  and  it  correctly 
propounds  the  law,  and  is  otherwise  unobjection- 
able, it  is  error  to  refuse  It:  but,  if  the  court  sees 
plainly  from  the  record  that  the  party  offerinff  the 
instruction  has  not  been  injured  by  its  rejection  the 
verdict  of  the  jury  will  not  be  disturbed  on  account 
of  the  court's  refusal  to  rrant  it  Wheelinff  Bridge 
Co.  V.  vnieelinff  A  Belmont  Bridre  Co.,  84  W.  Va.  156, 
11  S.  E.  Rep.  1000;  Richardson  v.  Com.,  70  Va.  1007. 

And,  if  a  party  intends  to  ask  the  court  to  instruct 
the  jury  that  the  evidence  Is  wholly  insufficient*  and 
to  direct  them  to  find  a  verdict  accordingly,  such 
instruction  must  be  drawn  with  that  end  in  view, 
and  such  rronnd  must  be  explicitly  stated.  Penin- 
snlar  Land  Transp.  A  Manf ff.  Co.  v.  Franklin  Ins. 
Co.,  86  W.  Va.  066.  14  S.  £.  Rep.  238. 

Bat  a  party  ouffht  not  to  be  heard  to  complain, 
that  the  court  would  not  stultify  itself  by  giving,  at 
his  instance,  instructions  which  contradict  each 
other,  and  thus  confuse  rather  than  enlighten  the 
Jury.    B.  &  O.  R.  Co.  v.  Lafferty.  2  W.  Va.  104. 

B.  CHARGING  AND  INSTRUCTING  IN  CRIMI- 
NAL CASES. 

1.  IK  Gbnsbajl— Charoino.— The  charge  to  the  jury 
■bonld  be  riven  by  the  clerk  under  the  direction  of 


the  court  but  if  It  appears  that  they  were  fully 
Informed  of  their  duties,  and  no  injury  resulted  to 
the  accused,  the  verdict  will  not  be  set  aside  merely 
because  a  part  of  the  charge  was  riven  by  the  clerk, 
part  by  the  court  and  part  by  the  attorney  for  the 
commonwealth.  Porterfleld  v.  Com.,  01  Va.  801,  22 
S.  E.  Rep.  862.  But  it  Is  not  error,  that  the  clerk  in 
charfflnff  the  jury,  fails  to  include  in  his  enumera- 
tion of  the  various  species  of  homicide,  involuntary 
manslaughter.    M'Whirt's  Case,  8  Qratt  604. 

5ame— Instrnctlnflr.— A  court  will  not  consider  an 
exception  to  the  action  of  a  trial  court  in  giving 
Instructions  of  its  own  in  lieu  of  those  offered  by  a 
party,  unless  the  exception  points  out  the  error  in 
the  action  of  the  trial  court  Hite  v.  Com.,  96  Va. 
480,  81  S.  E.  Rep.  806. 

2.  Ebbonsoub  Instbuctions— AssAui/r  AND  Bat- 
TKBT— ViNDicnvs  Daxaoss.— An  instruction  which 
asserts  that  if  defendant  in  assaulting  plaintiff,  had 
neither  malice  nor  deliberate  purpose  to  injure,  the 
measure  of  damages  is  compensatory,  and  not  vin- 
dictive, is  erroneous.    Borland  v.  Barrett  76  Va.  128. 

5«ne~Unbiwful  Shootloff  with  Inteot  to  KIII.-S0  it 
is  error,  on  the  trial  of  an  accused,  upon  an  indict- 
ment for  maliciously  or  unlawfully  shootincr  a 
person  "with  intent  to  disflffure,  disable  and  kill" 
him,  to  instruct  the  jury,  that  if  they  believe  the 
shootinff  was  done  "with  intent  to  maim,  disflffure, 
disable  or  kill  him,  or  to  cause  him  bodily  injury," 
they  must  find  a  verdict  of  guilty;  but  it  is  not 
error  for  the  court  to  Instruct  the  jury  on  such  an 
indictment  that  under  f  22,  ch.  160,  of  the  Code  of 
1881,  they  can  acquit  of  the  felony  and  find  the 
prisoner  guilty  of  the  attempt  to  commit  such 
felony.    State  v.  Meadows,  18  W.  Va.  660. 

8.  iNBTBUCnONB  Pbopbrlt  Allowbd.— But  upou 
the  trial  of  the  issue  on  the  plea  of  autnfalt  acouU, 
an  instruction  to  the  jury,  that  if  they  believe,  etc., 
that  the  house  named  in  the  indictment  for  the  bum- 
iuff  of  which  the  prisoner  was  arraigned  and  tried  at 
a  previous  term  of  the  court  is  not  the  same  house, 
nor  the  same  burning  charged  in  the  indictment 
upon  which  he  now  stands  arraigned,  then  they 
must  find  against  the  prisoner  on  the  issue  joined,  is 
correct    Page  v.  Com.,  27  Gratt  064. 

So  an  instruction  is  correct  which  informs  the 
jury  that  the  prisoner  cannot  shield  himself  under 
the  plea  of  self-defence,  if  he  had  reason  to  believe 
and  did  believe,  that  the  assaulting  party  only  t  n 
tended  to  commit  a  trespass,  and  did  not  intend  to 
take  life  or  inflict  great  bodily  harm.  State  v. 
Greer,  22  W.  Va.  802. 

Moreover,  it  is  not  error  for  a  court  to  omit  to 
instruct  a  jury  that  it  may  punish  murder  in  the 
first  degree  with  either  death  or  confinement  in  the 
penitentiary,  unless  asked  to  do  so,  and  it  is  error  to 
refuse  to  do  so  when  asked,  though  not  asked  until 
after  the  jury  has  announced  its  verdict,  but  before 
its  discharge,  as  the  law  does  not  fix  any  time  for 
instructions.  The  court  may  fix  it  by  rule.  State  v. 
Cobl>s.  40  W.  Va.  718,  22  S.  E.  Rep.  810. 

And  It  was  held  in  Honesty  v.  Com.,  81  Va.  296.  not 
to  be  error  to  give  an  Instruction  to  the  Jnry  that 
"to  render  provocation  a  defence  of  murder  in  the 
first  degree,  it  must  be  shown  that  the  prisoner 
at  the  time  of  the  fatal  blow  was  deprived  of 
the  power  of  self-control  by  provocation  he  had 
received,  and  that  in  deciding  whether  this  was  the 
case,  all  the  circumstances  must  be  considered." 
Poindexter  v.  Com.,  38  Gratt  766. 

Furthermore,  it  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury  that   if  they  believe 
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from  the  eyidence  that  the  prisoner  Intended  to 
coriimit  a  felony,  but  before  committing  it,  volun- 
tarily abandoned  It.  they  must  find  him  not  firuilty; 
and  to  instruct  them  that,  on  an  indictment  for 
felohy.  the  prisoner  might  be  found  ffuilty  of  an 
attempt  to  commit  a  felony.  Glover  v.  Com..  80  Va. 
383,  10  S.  E.  Rep.  420. 

C.  CIVIL  CASES. 

1.  In  Genkhal.— An  instruction  is  not  considered 
as  abstract  where  the  pleadincrs  show  that  it  might 
apply  to  the  case.  Shelton  v.  Cocke,  8  Munf .  191 ; 
Johnson  v.  Moorman,  80  Va.  131. 

2.  INBTBUCTIONS  WHICH  ABB  EBBONBOT78— RECOV- 

EBT  FOB  Items  Omitted  in  a  Sbttlsment— Fbaud. 
—An  instruction  is  erroneous  which  tells  the  Jury, 
that,  in  order  to  recover  for  items  omitted  in  a  set- 
tlement, the  plaintiff  must  not  only  prove  that  there 
was  such  omission,  but  that  it  was  fraudulently  pro> 
cured,  or  made  unintentionally  and  through  mis- 
take, and  that  in  the  absence  of  any  evidence  of  the 
circumstances  attending  the  settlement,  the  Jury 
cannot  Infer  the  existence  of  such  fraud  or  mistake; 
and  especially  is  it  so,  when  there  is  evidence  in  the 
case  tending  to  show  that  such  omission  was  caused 
by  the  suppression  of  facts  on  the  part  of  the  de- 
fendant which  it  was  his  duty  to  disclose.  Wheeling 
V.  Black.  36  W.  Va.  268. 

Sane— Presumption  When  Brroneous  Instruction  Im 
Qiven.— And  where  an  erroneous  Instruction  has 
been  given  to  the  Jury,  the  presumption  is  that  the 
exceptor  was  prejudiced  thereby;  and  the  Judgment 
will  be  reversed  for  this  cause,  unless  it  clearly  ap- 
pears from  the  record  of  the  case,  that  the  exceptor 
could  not  have  been  prejudiced  by  the  giving  of 
such  erroneous  instruction,  in  which  case  the  Judg- 
ment will  not  be  reversed  for  such  cause.  Mason  v. 
Harper's  Perry  Bridge  Co.,  20  W.  Va.  234. 

8.  Instbuctions  Pbopeblt  Allowbi>— Juby  Told 
That  Thbt  Must  Not  Assess  Damages.— Where 
after  a  demurrer  to  evidence  by  a  defendant,  the 
trial  court  instructs  the  Jury  that  they  are  not  to 
enquire  whether  or  not  the  plaintiff  is  entitled  to 
any  damages;  that  the  demurrer  withdraws  that 
question  from  them :  that  they  can  only  condition- 
ally assess  the  damages  sustained  by  the  plaintiff, 
and  in  so  doing  they  should  consider  the  evidence 
only  as  bearing  on  the  measure  of  damages;  and 
that  defendant's  counsel  will  be  permitted  to  argue 
before  them  upon  all  the  evidence  in  mitigation, 
but  not  in  bar,  of  damages,  is  strictly  in  accordance 
with  the  practice  in  Virginia,  and  therefore  correct 
N.  &  W.  R.  Co.  V.  Barman,  83  Va.  563.  8  S.  E.  Rep.  251. 

dome— PoMosslon  under  Statute— Adverse  User.— 
And' an  instruction  to  the  Jury  that  the  possession 
which  would  avail  the  defendant  under  the  statute 
of  limitations  must  be  an  actual  and  continued  ad- 
versary possession  of  the  land  in  controversy,  or 
some  part  thereof,  Is  strictly  correct,  and  there  is 
no  ground  for  objection.  Kolner  v.  Rankin,  11 
Gratt  420. 

5uine— Recovery  for  Damages  to  Pranchlse— Showing 
Ownership.— So,  upon  the  trial  of  an  Issue  Quantum 
damnijlcattis,  to  ascertain  the  damage  to  a  ferry- 
franchise  by  the  construction  and  operation  of  a 
bridge,  for  the  purpose  of  ascertaining  such  dam- 
age. It  is  proper  for  the  Jury  to  consider  the  reve- 
nues derived  from  the  exercise  of  a  f  erry-f  ranchise, 
while  the  ferry  proprietor  was  landing  his  boat  on 
the  land  of  another,  rather  than  on  his  own  land- 
ings, even  though  he  was  a  trespasser,  while  so  land- 
ing his  ferry-boats;  and  It  is  not  error  for  the  court 
to  refuse  to  instruct  the  Jury,  that  the  plaintiff  is 


bound  to  show  his  ownersfiip  of  the  property  dam- 
aged at  the  time  of  th^  trial,  when  upon  a  former 
appeal  his  ownership  of  the  ferry-franchise  was 
settled  in  his  favor.  Mason  v.  Harper's  Ferry 
Brtdge  Co.,  20  W.  Va.  223. 

Same— Viewing  of  Premises  by  Jury— Impressions  to 

Be  Considered.— Neither,  when  the  Jury  have  been 
properly  permitted  to  view  the  premises  in  dispute, 
is  it  improper  to  refuse  a  request  which  requires 
the  court  to  instruct  the  Jury  that  "they  are  not  to 
take  into  consideration  any  thing  or  any  impressioo 
they  saw  at  the  view  of  the  premises,  in  determin- 
ing the  rights  of  the  parties  to  the  stilt.**  Fox  v.  B. 
&  O.  R.  Co.,  34  W.  Va.  480,  12  S.  E.  Rep.  7S6. 

XII.  VERDICT. 

(See  monographic  note  on  '^Verdict**    See  also. 
post,  "New  Trial.")  . 

A.  IN  GENERAL. 

Trial  before  Eleven  Jnror»— Consent  of  Pnrtle&— A 

verdict  is  lawful  where  the  record  shows  that  In 
open  court  the  parties  consented  to  a  trial  by  eleven 
instead  of  twelve  Jurors.  Roach  v.  Blakey.  89  Va. 
707.  17  S.  B.  Rep.  228. 

Same— Inquiry  as  to  Insanity  of  Accused.— If,  in  a 
prosecution,  the  Jury  finds  the  accused  to  be  insane 
at  the  time  of  the  trial,  it  shall  then  inquire  as  to 
his  sanity  at  the  time  of  committing'  the  offence. 
Gruber  v.  State,  3  W.  Va.  009. 

B.  SUFFICIENCY  OF  VERDICT. 

Usue  In   Plea  of  **Pully  AdmlnUtarad'*— Pindlng.- 

Upon  issue  Joined  on  the  plea  of  "fully  adminia- 
tered,*'  a  verdict  finding,  in  general  terms,  "'the 
issue  for  the  plaintiff,  and  that  assets  equal  to  the 
claim  of  the  plaintiff  came  to  the  hands  of  the  de- 
fendant," is  uncertain  and  insufficient.  It  should 
set  forth,  with  sufficient  certainty,  what  portion  of 
the  assets,  which  came  to  the  defendant's  bands, 
was  unadministered  at  the  time  of  suing  out  the 
plaintiff's  writ  Rogers  v.  Chandler.  8  Munf.  fi& 
And  the  verdict  should  also  ascertain  the  amount 
of  the  assets  in  the  hands  of  the  defendant,  at  the 
commencement  of  the  suit,  and  at  the  time  of  the 
plea  pleaded:  and  if  the  verdict  merely  finds  that 
assets  sufficient  to  pay  the  plaintiff's  demand,  "have 
come"  to  the  defendant's  hands,  without  saying 
when,  it  is  erroneous.  Gardner  v.  VidaL  0  Rand. 
108. 

.  Thus,  where  in  an  action  of  debt  on  bond  against 
an  administrator,  issues  are  Joined  on  pleas  of 
"payment"  and  "fully  administered,"  and  there  is 
a  verdict  for  the  plaintiff  on  the  first  issue,  and  on 
the  last,  "that  assets  more  than  sufficient  to  pay  the 
debt,  etc.,  came  to  defendant's  hands  to  be  admin- 
istered." the  verdlcton  the  last  issue  is  insufficient 
to  foand  Judgment'd«  bonis  testataris.  Sturdlvant  v. 
Raines,  1  Leigh  481. 

5amo— Verdict  Not  Responsive  to  Issues. — Where 
Issues  are  Joined  on  the  plea  of  payment,  and  fully 
administered.  If  the  Jury  find  "for  the  defendant, 
he  having  fully  administered  all  the  assets  wbich 
came  to  his  hands,"  the  verdict  is  defective  In  not 
being  responsive  to  the  Issue  Joined  on  the  plea  of 
payment.  And  In  such  case  the  Judgment  will  be 
reversed  by  the  appellate  court,  although  the  objec- 
tion is  not  taken  in  the  court  below;  and  a  ratirt 
faeicu  (U  novo  will  be  directed  as  to  both  the  issues. 
Brown  v.  Hendersons,  4  Munf.  498^ 

But  if  the  Jury  be  sworn  to  try  the  issue,  and 
several  issues  have  been  Joined,  and  the  verdict  of 
the  Jury  is  responsive  to  them  all,  the  appellate 
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court  win  disresrard  sucb  irreBrtilarlty,  and  will 
consider  all  the  issues  as  decided  by  tbe  verdict 
First  Nat  Bank  v.  Kimberlands,  16  W.  Va.  SSb. 

However,  if  in  a  declaration  for  several  articles  of 
chattel  property  laying  separate  values,  the  Jury 
find  a  joint  value,  it  is  error:  and  as  to  that  a 
venire  f acids  de  novo  will  be  awarded  under  the  act  of 
sissembly,  in  order  to  ascertain  the  separate  values. 
Hiffffenbotham  v.  Rucker.  2  Call  814;  Ck>mwell  v. 
Truss,  2  Munf .  106. 

Same— Snrplasage  in  Verdict— And  where  upon  an 
indictment  under  the  act  concerning  malicious  and 
unlawful  shooting;  etc.  (W.  Va.  Code  1809,  ch.  144,  f 
9),  which  charges  that  the  prisoner,  "with  a  certain 
pistol  or  a  revolver,  etc..  feloniously  and  with  his 
malice  aforelhourht  did  shoot  one  I/ewls  Dempsey, 
Jr..  with  intent"  etc.,  the  Jury  finds  the  prisoner 
^'ffullty  of  unlawful  shootiuff,  with  intent"  etc., 
withoutsayinff  whom  he  shot  and  fixes  the  term  of 
bis  imprisonment  in  the  penitentiary  at  one  year, 
it  is  not  error  for  the  court  to  overrule  a  motion  to 
Quash:  and  to  overrule  a  demurrer  to  the  indict- 
ment because,  although  italle^res  the  weapon  in  the 
alternative,  as  a  "pistol  or  a  revolver,"  the  expres- 
sion "or  revolver"  is  mere  surplusage,  and  should 
!>€  rejected,  and  therefore  does  not  have  to  be 
proved.  State  v.  Newsom ,  18  W.  Va.  860.  And  thouffh 
ihe  jury  have  no  authority  to  fix  the  term  of  im- 
prisonment yet  such  flxiuff  of  the  term  by  the  Jury 
it  mere  surplusage;  ahd  the  verdict  of  guilty  is 
flrood.  and  the  imprisonment  is  the  act  of  the  court 
State  V.  Qreer.  88  W.  Va.  808. 

Same— Indictment  for  PorferyTwo  Coitnts— Verdict 
Uncertain.— And  where  an  indictment  charges  in  one 
count  the  forfirery  of  a  note,  and  in  an9ther  cotint 
the  forgery  of  an  endorsement  upon  the  note,  and 
the  jury  find  the  prisoner  not  guilty  on  the  first 
count:  and  then  say,  "On  the  second  count  viz.: 
that  of  uttering  a  negotiable  note  knowing  it  to  be 
forged,  we  find  the  prisoner  guilty,  and  affix  the 
term  of  his  imprisonment  for  th  e  term  of  two  years, " 
the  verdict  upon  the  second  count  is  too  uncertain 
to  authorize  any  Judgment  upon  it:  and  a  venire 
f(»ei<u  d€  novo  on  that  count  should-  be  awarded. 
Cocke  V.  Com.,  18  Oratt  760. 

Same— Certainty  of  Description.— The  verdict  of  a 
jury  ascertaining  that  a  certain  sum  will  be  a  suffi- 
cient compensation  for  "so  much  of  the  real  estate 
of  the  owner,  mentioned  and  described  in  the  within 
application  as  is  proposed  to  be  taken,"  describes 
the  land  with  sufficient  certainty.  Ohio  River  R.  Co. 
T.  Harness,  84  W.  Va.  511. 

Same— Wlien  Verdict  Should  Assess  a  Pine.— An  in- 
formation for  retailing  merchandise  without  a 
license,  concludes  by  claiming  a  penalty  imposed  by 
a  statute.  Upon  the  trial,  if  the  Jury  find  the  de- 
fendant guilty,  they  should  assess  the  fine.  And  if 
they  merely  find  the  defendant  guilty,  no  Judgment 
can  be  entered  on  the  verdict:  but  it  should  be  set 
aside  by  the  court,  and  a  new  trial  awarded.  Com. 
T.  Scott.  5  Gratt  fl0& 

Verdict  Rendered  In  Absence  of  Judge— Bffect.—Par- 
tles  cannot  by  their  consent  authorize  a  Jury  to  ren- 
der their  verdict  to  the  clerk  in  the  absence  of  the 
judge,  and  be  discharged.  And  if  a  verdict  is  thus 
rendered,  and  the  jury  discharged,  it  is  no  verdict 
B.  &  O.  R.  Co.  V.  Polly,  14  Gratt  449. 

C.  SPECIAL  VERDICT.— A  special  verdict  may 
t)e  found  in  a  writ  of  right  Shaw  v.  Clements,  l 
Call  429. 

But  where  the  court  refuses  to  compel  the  attor- 
ney for  the  commonwealth  to  join  in  a  demurrer 


to  evidence  tendered  by  the  defendant  it  is  not 
required  ex  officio  to  direct  the  Jury  to  find  a  special 
verdict    Doss  v.  Com.,  1  Gratt  667. 

And  a  special  verdict  is  defective  and  insufficient, 
—upon  the  information  for  intrusion  on  land  of  the 
commonwealth,  where  defendant  sets  up  title  in 
himself.— in  not  finding  that  the  inqulKition  eft  es- 
cheat under  which  the  commonwealth  claims,  was 
duly  returned,  in  not  finding  that  the  possession  was 
vacant  at  the  timeof  the  InquiRitlon.  or  documents 
by  which  the  facts  could  be  ascertained.  And  in 
not  finding  the  title  set  up  by  the  defendant  with 
certainty  and  precision,  it  is  too  imperfect  to  enable 
the  court  to  give  judgment  for  either  party:  and 
therefore,  the  verdict  must  be  set  aside  and  a  venire 
<U  novo  directed.  Com.  v.  Hite.  8  Leigh  688.  29  Am. 
Dec.  29(L 

D.  AMENDING  VERDICT.-A  court  may.  for 
good  reason,  return  a  Jury  to  its  room  to  further 
consider  and  amend  or  alter  its  verdict  at  any 
time  before  a  verdict;  is  received  by  the  court  and 
the  Jury  discharged.  State  v.  Cobbs,  40  W.  Va.  718. 
22  S.  E.  Rep.  8ia 

Thus  at  a  trial  upon  an  Indictment  it  is  proper  to 
allow  the  Jury  to  retire  and  amend  their  verdict 
Fry's  Case.  88  Va.  884. 

E.  RE-TRIAL  AND  EXAMINATION  AFTER  VER- 
DICT.—According  to  the  constitution  of  West  Vir- 
ginia, the  Judgment  of  a  Justice,  rendered  upon 
the  verdict  of  a  jury  in  an  action  in  tort  or  for 
damages,  whether  defense  was  made  thereto  or 
not  cannot  be  tried  de  novo  by  the  circuit  court, 
and  an  appeal  allowed  in  such  case  will  be  dismissed 
as  improvldently  awarded.  Barker  v.  Walton,  81 
W.  Va.  468, 7  S.  E.  Rep.  462. 

Thus  it  was  held  in  Hall  v.  Wadsworth.  80  W.  Va. 
66.  8  S.  E.  Rep.  80.  that  "No  fact  tried  in  a  civil 
action  by  a  Juror  of  six  persons,  before  a  Justice 
can  be  re-tried  de  novo  by  the  circuit  court  or  other- 
wise, than  according  to  the  rules  of  the  common 
law.'*  Ensign  Mfg.  Co.  v.  McOinnis.  80  W.  Va.  682.  4 
S.  E.  Rep.  782.  But  under  the  provisions  of  ch.  110, 
W.  Va.  Code  1887,  the  circuit  court  has  Jurisdiction 
to  review  the  judgment  of  a  Justice  rendered  upon 
the  verdict  of  a  jury  by  writ  of  certiorari,  Fouse 
V.  Vandervort,  80  W.  Va.  827,  4  S.  E.  Rep.  20& 

However,  where  the  accounts  of  a  guardian  are. 
under  the  provisions  of  ch.  234,  Acts  187^^.  settled 
before  a  commissioner  of  the  county  court,  who  re- 
ports the  balance  due  from  the  guardian  to  his 
ward,  and  the  guardian  excepts  to  the  report  and 
the  questions  are  submitted  by  the  court  to  a  jury, 
which  finds  against  the  exceptor:  and  the  court 
approves  the  finding,  confirms  the  report  and  orders 
the  same  to  be  recorded  by  its  clerk,  the  verdict  of 
the  Jury  in  such  proceedings  does  not  come  within 
the  purview  and  protection  of  §  18.  art  8,  of  the 
Constitution  of  W.  Va.,  providing  relative  to  the  re- 
examination of  facts  found  by  a  jury.  Haught  v. 
Parks,  80  W.  Va.  248,  4  S.  E.  Rep.  276. 

P.  IBiPEACHMENT  OF  VERDICT  BY  JURORS.— 
As  a  general  rule  the  testimony  of  Jurors  is  inad- 
missible to  impeach  their  verdict  especially  on  the 
ground  of  their  own  misconduct  Bull's  Case,  14 
Gratt  618:  Read's  Case.  22  Gratt  924;  State  v.  Cobbs, 
40  W.  Va.  718,  22  S.  E.  Rep.  810.  The  exceptions  to 
this  general  rule  are.  and  should  be.  rare.  Moses  v. 
Cromwell.  78  Va.  971 :  Howard  v,  McCall,  21  Gratt.  206. 
And  in  Steptoe  v.  Flood,  31  Gratt  823.  it  is  said  that 
the  restriction  upon  exceptions  to  the  general  rule 
applies  especially  in  an  issue  out  of  chancery. 
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Ttans  aa  held  in  Harnsbarffer  t.  Kinney.  6  Gratt 
287.  a  verdict  which  Is  fair  in  all  respects  and  in  the 
Jndflrment  of  the  court  which  tried  the  cause,  in  con- 
formity with  the  evidence,  will  not  be  set  aside  upon 
the  evidence  of  a  few  Jurors  that  they  had  been 
induced  to  asrree  to  the  verdict  under  a  misappre- 
henftton  of  an  instruction  ffiven  by  the  court.  And 
this  especially  where,  under  the  circumstances, 
there  may  be  reason  to  question  its  accuracy. 

And  In  Koiner  v.  Rankin,  11  Gratt  481.  Judoi  Lex 
states  the  law  thus:  '1  will'remark  that  while  affida- 
vits of  Jurors  will  generally  be  received  in  support 
of  their  verdict,  they  will  not  readily  be  received  to 
invalidate  it.  The  cases  in  the  books  upon  this 
subject  are  numerous;  and  it  is  true  in  the  multi- 
tude of  decisions  there  will  appear  to  be  some  con- 
trariety: and  quite  a  number  of  cases  are  to  be 
found  in  which  such  affidavits  have  been  received 
for  the  purpose  of  impeachine'  verdicts,  and  new 
trials  have  been  sometimes  granted.  But  the  lean- 
ing of  the  courts  of  most  approved  authority  is 
asrainst  the  practice  of  ffroundinff  such  motions  upon 
them ;  and  a  disposition  has  been  manifested  lately 
to  restrict  the  class  of  cases  in  which,  upon  such 
affidavits,  new  trials  will  be  allowed.**  The  law  was 
declared  even  more  strongrly  in  Elam  v.  Com'l  Bank, 
86  Va.  92, 9  S.  E.  Rep.  498,  where  the  court  said  that  it 
is  an  established  doctrine  that  Jurors  are  inadmissi- 
ble to  Impeach  their  verdict 

However,  there  are  different  combinations  of  cir- 
cumstances, under  which  the  testimony  of  Jurors 
may  be  received  to  prove  that  they  rendered  their 
verdict  under  a  mistake  as  to  Its  leffal  'effect  Mof- 
fett  V.  Bowman.  6  Gratt  219. 

But  the  affidavits  or  declarations  of  Jurors  showing 
that  they  acted  on  evidence  other  than  that  adduced 
before  them  at  the  trial,  cannot  be  used  to  impeach 
the  verdict  Taylor  v.  Com.,  90  Va.  109, 17  S.  E.  Rep. 
812. 

Neither  will  the  affidavit  of  Jurors  be  received  to 
the  effect  that  they  were  ismorant  of  the  law  that  it 
is  with  a  Jury  to  say  whether  murder  in  the  first 
degree  shall  be  punished  with  death  or  confinement 
in  the  penitentiary.  State  v.  Cobbs,  40  W.  Va.  718, 22 
S.  E.  Rep.  810. 

G.  SETTING  ASIDE  THE  VERDICT. 

1.  Gbounds  SufFicunrr  to  Sst  Abids  thb  Vsr- 

DICJT. 

a.  In  Otneral— Statutory  ProviHont.— The  Va.  Code 
1887,  f  8166,  provides  that  in  civil  cases  no  irregular- 
ity in  any  writ  of  venire  fadoM  shall  be  sufficient  to 
set  aside  a  verdict  unless  the  party  making  the 
objection  was  injured  thereby,  or  unless  the  objec- 
tion was  made  before  the  swearing  of  the  Jury.  By 
Acts  Jan.  1888.  this  provision  is  made  to  apply  to 
felony  cases:  but  this  does  not,  however,  apply 
where  the  record  fails  to  show  any  venire  in  a  felony 
case,  and  the  omission  of  the  writ  is  a  fatal  error. 
Lewis  V.  Com.  (Va.),  12  S.  E.  Rep.  1050  (1891). 

Pelooy  Cases— Evidence  Read  In  Prisoner's  Abtence.— 
So  upon  the  trial  for  felony  it  is  the  right  of  the 
prisoner,  a  right  which  he  cannot  waive,  to  be  pres- 
ent from  the  arraignment  to  the  verdict  And  if 
the  evidence  of  a  witness  on  the  trial,  which  has 
been  reduced  to  writing,  or  any  part  of  it  is  read  to 
the  Jury  in  the  absence  of  the  prisoner,  It  is  error, 
for  which  the  verdict  will  be  set  aside.  Jackson  v. 
Com.,  19  Gratt  656;  SUte  v.  Greer,  22  W.  Va.  801. 

Issue  QtiantHm  Damnlflcatus— Motion  to  Set  Verdict 
Aside— Rule  Applicable.— And  upon  the  trial  of  an 
Issue  quantum  damnUtcatue,  as  to  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial  the  same  rule 


applies,  as  in  an  issue  out  of  chancery,  or  in  an  Issue 
devUavU  vel  non;  and  that  rule  is.  that  where  the 
evidence  is  certified  and  not  the  facts  proven,  the 
appellate  court  will  not  reverse  the  decree,  set  aside 
the  verdict  and  grant  a  new  trial  of  the  issue,  unless 
by  rejecting  all  the  parol  evidence  of  the  exceptor 
In  conflict  with  the  evidence  of  the  other  party,  and 
giving  full  faith  and  credit  to  that  of  the  advene 
party  the  Judgment  of  the  court  in  overruling  the 
motion  for  a  new  trial  still  appears  to  be  wrong. 
Mason  v.  Harper's  Perry  Bridge  Co.,  90  W.  Va.  22L 

And  when  In  any  case,  a  verdict  is  set  aside,  as  to 
one  issue,  it  must  be  set  aside  in  toto.  Gardner  v. 
VidaL  6  Rand.  106. 

b.  SetUnoAHde  Verdict  When  Contrary  to  the  Etidenee. 
—Only  in  the  case  of  a  plain  deviation  from  right 
and  Justice,  should  the  verdict  be  set  aside,  and  a 
new  trial  granted,  when  asked  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence.  SUte  t. 
Maier,  86  W.  Va.  757.  16  S.  E.  Rep.  991. 

But  where  a  verdict  is  not  only  plainly  contrary  to 
the  evidence,  but  Is  without  evidence,  it  must  be  set 
aside.    Hite'sCase.88Va.  882. 14S.  £.  Rep.696. 

c.  Previous  Osnnion  Formed  by  Juror^- Conduct— 
Effect.— But  to  set  aside  a  verdict  because  of  an 
opinion  entertained  by  a  Juror  before  he  was  sworn, 
it  ought  to  appear  that  such  opinion  was  not  merely 
un8ul>suntlal  and  hypothetical,  but  such  as  would 
have  excluded  him  from  the  Jury  had  it  been  known 
before  he  was  sworn.  State  v.  Harrison.  86  W.  Va. 
729,  15  S.  E.  Rep.  962. 

However,  if  after  the  Jury  has  been  sworn,  facts 
are  estabUshed  which  show  that  improper  influences 
were  brought  to  bear  upon  it  or  that  its  members, 
or  any  of  them,  were  guilty  of  improper  conduct 
such  as  might  have  resulted  prejudicially  to  the 
losing  party,  a  presumption  arises  airalnst  the 
purity  of  the  verdict;  and  unless  there  is  testimony 
which  shows  the  verdict  was  not  atfected  by  such 
influences  or  conduct  it  will  be  set  aside:  and  the 
burden  of  producing  such  testimony  is  upon  the 
party  claiming  the  right  to  keep  the  verdict 
Flesher  v.  Hale,  22  W.  Va.  44. 

Nevertheless,  if  some  of  the  Jury  are  persuaded  by 
others,  that  if  a  majority  agree  to  the  verdict  it 
must  prevail,  and  they  do  not  object:  and  this  Is 
proved  by  many  of  the  Jurors,  a  new  trial  ourht  to 
be  granted:  and  a  court  of  equity  may  set  the  ver- 
dict aside,  and  award  a  new  trial,  where  the  objec- 
tion to  the  verdict  comes  to  the  knowledge  of  the 
party  too  late  to  enable  him  to  move  for  a  new  triaL 
Cochran  v.  Street,  1  Wash.  79. 

d.  Verdict  Fails  to  Prescribe  Term  of  Imprisonment 
—Jury  Discharged  and  BeeaUed— Effect.— And  if  on  a 
trial  for  grand  larceny,  the  Jury  find  the  prisoner 
guilty  but  the  verdict  ascertains  no  term  of  impris- 
onment and  the  court  tells  the  Jurors  that  they  are 
discharged;  but  they  are  called  back  instantly  and 
before  any  of  them  leave  the  courthouse,  except  one, 
who  goes  a  short  distance  accompanied  by  a  deputy 
sheriff,  and  they  then  ascertain  the  term  of  impris- 
onment, the  verdict  must  be  set  aside,  and  a  new 
trial  awarded.    Mills  v.  Com..  7  Leigh  751. 

e.  Suit  on  Bond  Jointly  Executed— Abatement—  r«r- 
dict  against  Survivor.— Also,  if  a  suit  is  brought 
against  two  persons,  on  a  bond  executed  by  both, 
and  It  abates  as  to  one  by  his  death,  a  verdict  And* 
lug  only  that  the  surviving  defendant  has  not  paid 
the  debt  Is  bad,  and  will  be  set  aside.  Triplett  v. 
Micou,  1  Rand.  269. 
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2.  OBOTJHDe  IN8UFFAC1IUIT  FOB  SVTTINO  THB  YSB- 
DICT  ASIDB. 

o.  In  O^fteral— Verdict  Contrary  to  the  Evidence— 
Evidence  Con/tietino.— But  a  coartwiU  not  wt  aside  a 
▼erdict  on  the  rronnd  that  it  is  contrary  to  the  evi- 
dence, unless  the  evidence  be  plainly  insnfflcient  to 
warrant  the  verdict:  and  the  court  will  only  set 
aside  a  verdict  as  contrary  to  the  evidence  where 
the  jury  has  plainly  decided  affainst  the  evidence, 
or  without  evidence.    State  v.  Smith.  24  W.  Va.  815. 

And  where  the  evidence  is  conflicting,  the  verdict 
of  the  Jury  and  the  judirment  of  the  court  thereon 
will  not  be  disturbed.  Burch  v.  Hylton,  80  Va.  441, 
16  S.  £.  Rep.  842. 

QiMStloos  ProfKNinded  by  the  Court— Coanfl^s  RIffbt 
to  Be  Apprised— Effect  of  Denial.— And  though  counsel 
who  are  en^aired  in  a  case  should,  accordinff  to  the 
'better  practice,  be  apprised  of  any  question  pro- 
pounded by  the  jury  to  the  court  that  may  affect  the 
case  before  an  answer  is  returned  by  the  court,  yet 
a  failure  to  apprise  them  will  not  vitiate  the  verdict 
if  the  answer  is  correct  Buntin  v.  Danville,  08  Va. 
900.  84S.  £.  Rep.  88a 

Failure  to  flake  up  Issue  on  Plea  of  Sot  Off.— So,  if  a 
case  is  tried  by  a  jury  on  issues  joined,  and  a  plea  of 
set-off.  not  in  writiuff,  has  been  entered  on  the  record 
as  filed,  in  which  there  does  not  appear  to  be  any 
replication,  and  no  bill  of  particulars  was  filed  with 
the  plea  of  set-off  at  any  time  before  the  trial,  the 
failure  to  make  up  the  issue  on  the  plea  of  set-off 
would  be  no  ground  for  setting  aside  the  verdict,  as 
no  evidence  could  have  been  offered  on  such  plea  in 
Uie  absence  of  a  bill  of  particulars.  First  National 
Bank  of  Wellsburr  v.  Kimberlands.  16  W.  Va.  668. 

b.  Conduct  of  Sheriff— BeUino  on  F«Yttc«.— Neither 
will  a  verdict  in  a  misdemeanor  case  be  set  aside, 
because  the  sheriff  of  the  county  had,  after  the 
Jury  was  sworn,  made  a  bet  that  the  jury  would 
find  the  defendant  ffuilty.  State  v.  Howes,  86  W. 
Va.  110. 

c,  ObJecUone  to  Jurore. 

(a)  In  Qenoral.- itis  the  setUed  law  of  this  stote. 
In  both  criminal  and  civil  triahi.  that  the  verdict  of 
a  Jury  will  not  be  set  aside  for  objections  to  jurors, 
on  grounds  which  existed  before  they  were  sworn, 
unless  it  appears  that  by  reason  of  the  existence  of 
sncb  pounds  the  party  objecting  had  suffered 
wronff  or  injustice:  and  the  ignorance  of  the  par- 
ties of  the  existence  of  such  grounds  until  after 
▼erdict  is  immateriaL  Flesher  v.  Hale,  22  W.  Va. 
44. 

So  it  is  not  error  in  the  circuit  court  to  refuse  to 
set  aside  a  verdict  in  a  felony  case,  because  it  ap- 
pears by  the  record  that  during  the  trial  the  court 
on  a  certain  day  before  its  adjournment  adminis- 
tered such  oath  to  the  deputies  of  the  sheriff,  and 
tliat  on  the  next  day  the  jury  appeared  in  court  "in 
cHarffe  of  the  sheriff."  pursuant  to  their  adjourn- 
ment.   Stote  V.  Poindexter.  28  W.  Va.  806. 

And  a  mere  business  conversation  by  a  juror 
with  another  person,  entirely  foreign  to  the  case 
on  trial,  in  the  presence  and  hearing  of  the  sheriff 
and  the  other  jurors,  will  not  be  grounds  for  setting 
aside  the  verdict  Stote  v.  Harrison.  86  W.  Va.  720, 
15  S.  E.  Rep.  082. 

(b)  When  Objection  to  Competency  Insufficient. 
Tampcrloff  with   Jury.— The    bare   possibility  of 

tampering  with  the  jury,  is  no  sufficient  reason  for 
setting  aside  the  verdict.  Thomas  v.  Com..  2  Va. 
Cas.  470. 

Passion  and  Prejudice.— And  where  a  party  had 
opportunity  to  question  jurors  before  they  were 


sworn,  and  raised  no  objections  to  their  competency, 
the  verdict  will  not  be  set  aside  on  the  ground  that 
one  of  them  was  employed  In  the  same  shop  with 
plaintiff  but  in  a  different  department;  and  anoth- 
er's sons  worked  in  the  department  of  which  plain- 
tiff was  foreman*,  unless  it  is  apparent  that  the 
verdict  was  wrong  In  principle  or  the  result  of 
passion  or  prejudice.  Simmons  v.  McConnell,  86 
Va.  404,  IDS.  £.  Rep.  888. 

Likewise,  the  fact  that  a  juror,  who  was  a  carpen- 
ter, was,  at  the  time  he  was  summoned,  engaged  on 
a  temporary  job  for  the  defendant,  which  he  thought 
was  terminated  by  the  summons,  and  failed  to 
dlMClose  the  same  on  his  voir  dire^  is  not  sufficient  to 
set  aside  the  verdict,  when  it  appears  that  the 
plaintiff  knew  the  facto  before  the  case  was  sub- 
mitted to  the  jury,  but  did  not  object  on  that 
account  and  it  further  appears  that  the  plaintiff 
has  suffered  no  injustice  by  the  service  of  such 
juror.  Reynolds  v.  Richmond  and  Manchester 
Railway  Co.,  02  Va.  400.  28  S.  E.  Rep.  770. 

And  on  the  trial  of  an  indictment  for  passing  a 
counterfeit  bank  note,  the  jury  on  retiring  and 
being  enclosed,  found  a  placard  stuck  against  the 
wall  of  their  room,  charging  one  of  the  jurors  with 
beinff  himself  a  counterfeiter,  and  insinuating  that 
he  had  attended  the  court  for  the  purpose  of  get- 
ting on  the  jury.  The  paper  was  read  by  the  whole 
jury.  But  it  was  held  that  the  fact  of  this  placard 
being  so  put  up  and  read  by  the  jury,  was  no  ground 
for  setting  aside  a  verdict,  unless  it  appeared  that 
the  mind  of  the  juror  impugned,  was  prevented 
from  deliberate  exercise  of  judgment,  or  that  the 
placard  had  the  effect  of  a  menace  upon  him,  or 
infiuenced  the  deliberations  and  verdict  of  the 
jury.    Hall  v.  Com..  6  Leigh  616. 

And  where  bystanders  are  called  as  jurors  in  a 
capital  case,  and,  at  the  instonce  of  the  accused, 
sworn  and  examined  touching  their  indifferency; 
and  then  elected  by  the  prisoner  and  sworn  of  the 
jury,  upon  objections  to  the  indifferency  of  these 
jurors,  discovered  after  the  trial,  not  directly  in- 
consistent with  what  was  disclosed  by  the  jurors 
themselves  on  their  examination  touching  their 
indifferency.  the  court  ought  not  to  set  aside  a 
verdict  of  guilty,  just  in  itoelf .  though  the  objections 
be  such,  that  if  known  and  disclosed  before  the 
jurors  were  elected  and  sworn,  they  might  have 
been  a  good  cause  of  challenge  to  the  jurors;  much 
less,  if  the  objections  be  such  as  would  not  have 
been  a  good  cause  of  challenge.  Com.  v.  Jones,  1 
Leigh  606. 

Juror's  Failure  to  Pay  CupMutlon  T«x--WheajObJec- 
tlon  Comes  Too  Late.— And  the  objection  to  a  juror 
that  he  is  not  a  competent  juror,  because  he  has  not 
paid  his  capitotion  tax  of  the  previous  year,  comes 
too  late  after  the  verdict  of  conviction  in  a  crimi- 
nal trial:  and  is  not  good  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial  to  the  prisoner. 
Poindexter  v.  Com.,  88  Oratt  766. 

Opinions  and  Declarations  by  Jurors.— Where  there 
is  ground  to  believe  that  jurors  have  not  formed 
such  decided  opinions  as  disqualify  them  from  giv- 
ing the  prisoner  a  fair  trial,  the  verdict  will  not  be 
set  aside  on  the  ground  that  they  are  incompetent 
jurors.    Shinn  v.  Com.,  82 Oratt  800. 

Thus,  where  a  juror  expresses  himself,  before  the 
jury  is  impanelled,  as  determined  to  punish  a  pris- 
oner if  taken  on  the  jury,  not  from  any  malice 
towards  him.  but  from  an  opinion  of  his  conduct,  it 
is  no  ground  for  setting  aside  the  verdict  and  grant- 
iuir  a  new  trial.    Curran's  Case,  7  Gratt  610. 
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So.  after  a  verdict  against  a  prisoner  cbarffed  with 
an  atrocious  offence,  proof  that  one  of  the  jurors, 
(before  he  was  summoned,  and  who  probably  did 
not  expect  to  be  on  the  Jury),  said,  that  the  prisoner 
**was  doomed  to  the  penitentiary;  that  he  would  go, 
ifhe  had  even  attempted  to  commit  the  crime,"  is 
not  sufficient  to  show  that  the  juror  had  formed  a 
deliberate  ooinion  touchiuff  the  prisoner's  ffuilt,  or 
had  prejudged  the  case.  The  verdii^t  should  not  be 
set  aside  on  such  proof.  Kennedy  v.  Com.,  2  Va. 
Cas.  610;  Hodffes  v.  Ck>m..  W  Va.  965. 15  S.  £.  Rep.  518. 

XIII.  NEW  TRIAL. 

(Sec  monoffraphlc  note  on  "New  Trial."  See  also, 
€uUe,  "Verdict.") 

A.  WHERE  GRANTING  DEPENDS  ON  SOME 
QUESTION  AFPECJTING  EVIDENCE.— A  new  trial 
ouffht  not  to  be  granted,  to  enable  the  party  against 
whom  the  verdict  is  rendered,  to  Impeach  the  credit 
of  a  witness  examined  at  the  trial.  Brugh  v.  Shanks. 
5  Leigh  508.  And  it  is  not  error  for  the  court  in  the 
presence  of  the  jury,  to  hear  evidence  to  lay  the 
foundation  for  admitting  the  dying  declaration  of 
the  deceased,  especially  where  the  court  admon- 
ishes the  jury,  that  the  evidence  is  not  for  them  but 
for  the  court  alone.    Sute  v.  Cain.  20  W.  Va.  «7». 

Neither  should  the  testimony  of  witnesses  exam- 
ined before  a  jury  of  inquest,  and  committed  to 
writing,  be  used  to  impeach  the  evidence  given 
on  the  trial  of  tbe  prisoner,  unless  their  attention 
has  been  called  to  it  and  to  any  discrepancies  be- 
tween that  and  their  evidence.  Jackson  v.  Com., 
23  Gratt  920. 

And  where  there  is  conflicting  testimony,  and' the 
jury  has  to  decide  on  the  credit  of  witnesses,  the 
power  of  the  court  to  grant  a  new  trial  ought  to  be 
very  cautiously  exercised.  Brugh  v.  Shanks,  5 
Leigh  608. 

So  a  new  trial  asked  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  ought  to  be  granted 
only  in  the  case  of  a  plain  deviation  from  right  and 
justice,  not  In  a  doubtful  case,  merely  because  the 
court,  if  of  the  jury,  would  have  given  a  different 
verdict.    Brugh  v.  Shanks,  5  Leigh  508. 

But  the  jury,  in  the  trial  of  an  indictment  for 
murder,  are  the  judges  of  the  evidence,  and  as  to 
what  degree  of  murder.  If  any.  It  proves,  and 
not  the  court  Still  the  court  may,  under  cer- 
tain circumstances,  grant  the  defendant  a  new 
trial,  at  bis  instance,  upon  the  ground  that  the 
verdict  Is  contrary  to  the  law  and  evidence.  State 
V.  Abbott.  8  W.  Va.  742. 

» *       *    • 

B.  OBJECTIONS  TO  JURORS  AS  A  GROUND 
FOR  GRANTING  NEW  TRIAL. 

1.  (Induct,  Opinions  and  Dsolajiattons.— A  hypo- 
thetical declaration  made  by  a  juror  before  he  is 
Impanelled  that  "If  he  (the  prisoner)  killed  the 
man,  he  ought  to  be  hanged"  is  not  a  sufficient 
ground  on  which  to  grant  a  new  trial,  as  such  dec- 
laration Is  not  an  opinion  as  to  the  prisoner*s 
guilt.  (}om.  V.  Hughes.  5  Rand.  655.  Neither  should 
a  new  trial  be  granted  on  the  affidavit  of  two  of 
the  jurors,  that  they  were  influenced  in  their  verdict 
by  information  given  by  one  of  their  own  body  in 
the  jury; room.  Price  v.  Warren,  1  H.  &  M.  385; 
Shobe  V.  Bell,  1  Rand.  80.  But  where  a  new  trial 
cannot  be  obtained  in  such  case  at  law,  equity  may 
give  relief  by  awarding  a  new  trial  upon  the 
ground  of  fraud  or  accident  Price  v.  Fuqua,  4 
Munf.  68. 

And  a  new  trial  will  not  be  granted,  because  a 


juror  Is  alleged  to  have  made  up  his  minil  on  the 
merits  of  the  case,  before  he  was  called  on  the 
jury;  unless  it  appears  from  the  whole  ca^^e.  that 
the  party  seeking  the  new  trial  suffered  injustice 
from  the  fact  that  such  juror  served.  Sweeney 
V.  Baker.  18  W.  Va.  160. 

So.  If  a  person  who  is  called  2ls  a  juror  on  a  trial 
for  a  felony,  says,  upon  his  voir  dire,  that  he  has  not 
formed  an  opinion  as  to  the  prisoner's  guilt  or  in- 
nocence; and  he  is  challenged  peremptorily  by  the 
prisoner;  and  after  such  challenge  he  goes  out  of 
the  courthouse,  and  remarks  in  a  rather  warm  and 
excited  manner:  "It  is  well  I  was  rejected,  for  if  1 
were  on  the  jury  I  would  send  her  to  the  other  side 
of  Boston,"  and  after  this,  the  prisoner  to  make  up 
the  jury,  elects  this  person  as  a  juror «  not  being 
informed  at  the  time  of  his  remark,  it  is  not  ground 
for  a  new  trial.  Com.  v.  Hallstock.  S  Gratt  SM : 
Poore  V.  Com.,  2  Va.  Cas.  474;  Brown  v.  Com.,  2  Va 
Cas.516. 

But  in  a  court  of  admiralty,  a  new  trial  will  be 
granted  if  one  of  the  jurors  declares  that  be  mis- 
understood the  testimony,  and  its  appllcaUon  to  the 
law.    Hague  v. '  Stratton,  4  Call  84. 

Yet  it  seems  that  it  is  no  ground  for  a  new  triat 
as  for  after-discovered  testimony,  that  a  witness, 
who  had  been  Introduced  and  examined  before  the 
jury  by  the  party  making  the  motion,  made  certain 
statements  to  one  of  the  jurors  after  they  were 
discharged,  which,  had  they  been  before  the  jury, 
would  have  induced  them  to  render  a  different 
verdict    Carr  v.  Magruder,  2  P.  ft  H.  107. 

And  where  a  juror,  after  he  is  sworn  in  an  action 
of  slander,  expresses  a  wish  to  withdraw,  because 
he  himself  had  a  similar  suit  depending  in  the 
same  court  in  which  the  slander  was  the  same, 
but  the  counsel  do  not  consent  to  withdraw  him. 
and  the  trial  proceeds  and  a  verdict  is  rendered, 
the  court  ought  not  to  grant  a  new  triaL  Shobe  v. 
Bell,  1  Rand.  80;  Beck  v.  Thomson.  81  W.  Va.  49k 
7  S.  E.  Rep.  447. 

If,  however,  a  new  trial  is  asked  on  account  of 
Improper  Influences  or  misconduct  of  the  jury,  it 
must  appear  that  the- party  so  asking  called  the 
attention  of  the  court  to  the  same  at  the  time  it  was 
first  discovered  or  as  soon  thereafter  as  the  course 
of  the  proceedings  would'  permit:  and  if  he  fail  to 
do  so,  he  will  be  held  to  have  waived  all  Objections 
thereto,  unless  it  be  a  matter  which  he  can  not 
waive,  or  which  can  not  be  obviated  by  attentton 
being  promptly  called  to  it  at  the  time  it  is  discov- 
ered. Flesher  v.  Hale.  22  W.  Va.  44. 
.  2.  Mattxb  Fcbnibhxno  a  Pbikgipajl  Causs  or 
Chaulsnos,  bttt  Which  Was  Not  Takbr  Adtan- 
TAoi  or.-* And  a  new  trial  will  not  be  granted  in  a 
criminal  case  for  matter  that  is  a  principal  cause  of 
challenge  to  a  juror,  which  existed  before  he  was 
elected  and  sworn  as  a  juror,  but  which  was  un« 
known  to  the  prisoner  until  after  the  verdict:  and 
which  could  not  have  been  discovered  by  the  exer- 
else  of  ordinary  diligence,  unless  it  appear  from  the 
whole  case  that  the  prisoner  suffered  injoatlce  from 
the  fact  that  such  j  aror  served  in  the  case.  In  deter- 
mining this  the  court  should  look  only  to  the  evi* 
dence  touching  such  cause  of  challenge:  not  to  the 
evidence  on  the  trial  as  to  the  prisoner's  guilt 
State  V.  Harrison,  86  W.  Va.  720,  15  S.  E.  Rep.  96: 
.State  V.  McDonald.  0  W.  Va.  466;  State  v.  Oreer.  2S 
W.  Va.  802;  Beck  v.  Thompson.  81  W.  Va.  469.  7  S.  £- 
Rep.  447:  Zickefoose  v.  Kuykendall.  12  W.  Va.  21 

8.  Misconduct  or  Jubob— Hbabino  STATBMBrrs 
OUT  or  CouBT.— Likewise,  a  motion  for  a  new  trial 
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on  tbe  ground  of  the  misconduct  of  tbe  Jury  will  not 
be  granted  where  it  appears  that  the  misconduct 
consisted  in  hearing  a  statement  of  a  witness  out  of 
court  in  the  presence  of  the  accused,  but  without 
objection  on  his  part,  and  that,  after  tbe  jury 
returned  into  court,  tbe  matter  was  called  to  the 
attention  of  tbe  court.  In  tbe  presence  of  tbe  accused 
and  bis  counsel,  and  an  opportunity  afforded  them 
of  cross^xamlning^  tbe  witness,  of  which  they  re- 
fused to  avail  themselves,  and  no  objection  was 
made  or  exception  taken  till  after  tbe  jury  bad 
rendered  their  verdict,  and  then  for  tbe  first  time 
on  a  motion  for  a  new  trial.  Williams  v.  Com..  08 
Va.  700, 25  S.  E.  Rep.  660. 

XIV.  CUSTODY  AND  CONDUCT  OP  JURY. 

A.  WHO  IS  THE  CUSTODIAN  OF  THE  JURY- 
OATH.— In  a  prosecution  for  a  felony,  where  the 
punishment  may  be  death  or  confinement  in  tbe 
penitentiary  for  more  than  ten  years,  tbe  jury 
must  be  kept  in  the  custody  of  the  sheriff  or  other 
proper  officer  when  not  In  the  presence  of  tbe  court, 
and  that  they  were  so  kept  must  affirmatively  appear 
from  the  record,  or  tbe  verdict  and  judgment  will 
be  set  aside.  Barnes  v.  Com.,  02  Va.  704.  28  S.  E.  Rep. 
784. 

But  tbe  authority  of  a  judge  who  presides  at  a 
criminal  trial,  also  extends  over  the  jury,  not  only 
during  the  day  whilst  they  are  in  court,  but  after 
tbe  adjournment  for  the  day;  and  it  is  not  illegal  or 
improper  for  the  judge  to  take  charge  of  a  jury  in 
tbe  temporary  absence  of  the  sheriffs  to  whom  the 
jnry  has  been  committed.  Philips  v.  Com.,  10  Qratt 
4Sb. 

And  tbe  sheriff  is  exojicio  bound  to  keep  tbe  jury 
^vben  adjourned  in  a  criminal  cause:  but  it  is  not 
Indispensably  necessary  that  be  should  be  sworn: 
if  it  were  necessary  to  swear  him,  it  would  be  pre- 
sumed that  he  was  sworn,  in  a  case  where  the 
record  does  not  show  tbe  contrary.  Bennett  v. 
Com.,  8  Leigh  745. 

Thus,  where  the  record  shows  that,  at  tbe  begin- 
ning of  the  trial  of  a  criminal  case,  all  the  officers 
in  charge  of  tbe  jury  were  only  sworn  with  the 
usual  oath  to  keep  the  jury  during  the  trial,  when 
iu  tbe  absence  of  tbe  court,  it  is  sufficient  It  is' 
unnecessary  to  show  that  such  oath  was  adminis- 
tered upon  each  adjournment  of  tbe  court  Reed's 
Case.  06  Va.  817.  88  S.  E.  Rep.  800:  State  v.  Ice,  84  W. 
Va.  244.  12  S.  E.  Rep.  606. 

And  a  jury  Impaneled  and  sworn  in  a  felony  case 
is.  while  not  present  in  court  by  tbe  law  committed 
to  tbe  custody  of  the  sheriff  or  other  officer,  until  it 
is  discharged,  without  any  special  order  of  the 
court  committing  it  to  his  care.  State  v.  Poindex- 
tcr.  28  W.  Va.  806. 

But  in  impaneling  a  jury  for  trial  of  an  indict- 
ment for  felony,  there  is  no  necessity  to  keep  jury- 
men who  have  been  elected  and  sworn  together  and 
separate  from  other  persons,  under  the  charge  of 
tlie  sheriff,  until  the  whole  number  shall  have  been 
elected  and  sworn.  Tooel  v.  Com..  11  Leigh  714; 
£pe8*  Case,  5  Oratt  676. 

B.  ACTS  CONSTITUTING  MISCONDUCT. 

1.  SxPABATiON  OF  JtTBT.— Where  the  offence  tried 
is  not  punishable  with  death,  or  ten  years*  confine- 
ment in  tbe  penitentiary,  an  objection  that  tbe  jury 
were  allowed  to  separate  has  no  merit  though  the 
court  may  have  ordered  that  they  be  boarded  at  a 
botel  during  tbe  trial;  but  the  objection  has  merit 
if  the  offence  tried  is  punishable  with  death  or  con- 


finement lor  ten  years  in  tbe  penitentiary.    Jones 
V.  Com..  70  Va.  213:  Overbee  v.  Com.,  1  Rob.  766. 

And  tbe  jury  must  be  kept  in  tbe  custody  of  the 
sheriff  or  other  proper  officer  when  not  in  the 
presence  of  the  court  and  that  they  were  so  kept 
must  affirmatively  appear  from  the  record,  or  tbe 
verdict  and  judgment  will  be  set  aside.  Barnes  v. 
Com..  02  Va.  706.  28  S.  E.  Rep.  784. 

And  tbe  separation  of  a  juror  out  of  the  custody 
and  control  of  the  officers  having  charge  of  tbe  jury, 
is  ]7riifMi/a«i«  sufficient  to  vitiate  tbe  verdict;  and  it 
is  incumbent  on  the  commonwealth  to  refute  that 
presumption,  by  disproving  all  probabilities  or 
suspicions  of  tampering.  Philips  v.  Com.,  10  Qratt. 
486. 

But  If  the  court  can  see  that  the  officers  who  bad 
the  jury  in  charge  have  kept  them  together  within 
tbe  practical  meaning  of  the  rule,  and  have  not 
spoken  to  them  themselves,  nor  suffered  any  other 
person  to  speak  to  them,  touching  any  matter 
relative  to  tbe  trial,  until  they  have  returned  again 
into  court  that  is  sufficient  although  it  may  be  that 
in  leaving  tbe  courthouse  and  returning  they  were 
separated  somewhat  more  than  is  usual,  and  passed 
within  bearing  of  persons  talking  on  other  subjects. 
SUte  V.  Belknap.  80  W.  Va.  427, 10  S.  E.  Rep.  608. 

Thus  in  a  criminal  case,  tbe  separation  of  one  or 
more  of  tbe  jurymen  from  tbe  rest  for  Innocent 
purposes  (such  as  going  to  see  a  horse  taken  care 
of,— to  procure  great  coats,  cushions.  Ac,  from  the 
bar  of  the  tavern  to  wear  or  rest  on  in  tbe  jury 
room— to  wash  at  the  tavern  porch,  Ac.)  Is  no  ground 
for  setting  aside  the  verdict  provided,  the  sepa- 
ration is  with  tbe  authority  of,  and  tbe  juror  is  ac- 
companied by,  one  of  tbe  officers  who  has  charge  of 
the  jury;  and  provided  also,  there  is  no  actual 
improper  communication  between  the  jurors  and 
other  persons  during  tbe  said  authorized  separa- 
tion. Thomas  v.  Com.,  2  Va.  Cas.  470;  McCarter  v. 
Com..  11  Leigh  688. 

Likewise,  If  tbe  jury,  on  their  retlcement  for  the 
night  are  placed  upstairs  in  a  tavern,  in  five  lodg- 
ing rooms,  which  are  separated  from  each  other  by 
a  common  passage,  into  which  they  all  open,  tbe 
doors  of  the  lodging  rooms  being  generally  open; 
the  doors  to  the  common  passage  kept  constantly 
shut,  so  as  to  exclude  other  persons,  this  disposi- 
tion of  the  jury  is  a  strict  compliance  with  tbe  law, 
which  requires  that  tbe  jury  should  be  kept  to- 
gether.   Kennedy  v.  Com..  2  Va.  Cas.  610. 

And  in  Martin  v.  Com..  2  Leigh  745.  it  is  declared 
that,  where  a  jury  is  Impanelled  and  sworn,  and 
before  any  evidence  is  given,  some  of  them  separate 
from  their  fellows  for  a  brief  space  of  time,  such 
separation  being  before  any  evidence  has  been 
given,  it  does  not  furnish  a  cause  for  setting  aside 
a  verdict  of  conviction.  Especially  is  this  so,  where 
the  separation  is  so  momentary,  that  any  tamper- 
ing with  the  jurors  is  hardly  possible. 

Nevertheless,  where  in  an  action  of  assumption 
against  an  administrator,  issues  are  joined  upon 
pleas  of  non-assumpsit  and  fully  administered  and 
tbe  jury,  after  retiring  from  the  bar,  without  leave 
of  court  or  consent  of  parties,  separate  and  dis- 
perse and  afterwards  render  a  verdict  for  de- 
fendant it  is  not  such  misconduct  on  the  part  of 
tbe  jury  as  to  justifV  tbe  verdict  being  set  aside. 
Howie  V.  Dunn,  1  Leigh  466.  And  where  on  a  trial 
for  murder,  during  a  recess,  the  jury  is  committed 
to  tbe  keeping  of  tbe  high  sheriff,  who  is  sworn  to 
keep  them;  but  his  deputy  Is  not  sworn,  the  high 
sheriff  goes  out  with  a  part  of  the  jury,  leaving  the 
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others  In  the  jury  roopi  with  the  deputy,  and  with 
the  door  locked  or  closed,  this  is  not  such  miscon- 
duct of  the  Jury  which  will  entitle  the  prisoner  to  a 
new  trial.    Trim  ▼.  Oom.,  18  Oratt  968. 

So  it  is  not  error  In  the  circuit  court  to  refuse  to 
set  aside  a  verdict  in  a  felony  case,  because  it  ap- 
pears by  the  record  that  during  the  trial  the  court 
on  a  certain  day  before  its  adjournment  adminis- 
tered th6  oath  to  the^  deputies  of  the  sheriff,  and 
that  on  the  next  day  the  Jury  appeared  in  court  "in 
charge  of  the  sheriff,**  pursuant  to  their  adjourn- 
ment   State  T.  Polndezter.  23  W.  Va.  808. 

Yet,  where  a  sheriff,  to  whom  a  Jury  is  com- 
mitted in  the  progress  of  a  criminal  trial,  wallcs 
with  them  to  a  neiffh boring  house,  and  while  there 
withdraws  from  the  room  where  they  are,  leaving 
them  in  the  company  of  other  persons,  though  there 
is  no  allusion  by  them  to  the  trial  during  the  ab- 
sence of  the  sheriff,  yet  the  verdict  should  be  set 
aside,  and  a  new  trial  directed.  Com.  v.  Wormley,  8 
Qratt.  712. 

And  it  is  hiffhly  reprehensible  for  the  parties  to 
converse  with  the  Jurors,  and  however  innocent,  it 
is  calculated  to  impair  confidence  in  the  impartial- 
ity of  verdicts,  and  should  be  frowned  upon  by  the 
courts.  But  casual  conversations  between  parties 
and  Jurors  during  a  recess  of  the  court  have  never 
been  considered  sufficient  of  themselves  to  set  aside 
a  verdict.    Borland  v.  Barrett,  76  Va.  128. 

But  if,  after  the  retirement  of  a  Jury  in  a  crimi- 
nal case  (they  beinff  kept  together,  under  the  care 
of  the  sheriff,  in  a  room  separate  from  all  others), 
one  of  the  Jurors  calls  to  a  friend  from  the  window, 
desirinff  him  to  inform  his  family  of  the  cause  of 
his  absence,  and  requesting  him  to  procure  his 
watch,  and  deliver  it  to  the  sheriff  for  him,  this  con- 
versation is  not  sufficient  to  set  aside  the  verdict, 
although  the  sheriff  happens  not  to  hear  it.  Ken- 
nedy V.  Com.,  3  Va.  Cas.  510. 

C.  CONVERSATIONS  HELD  BY  JURORS.— A 
Juryman  shofild  not  be  allowed  to  discuss  with  out- 
side parties  the  manner  of  witnesses  who  have  testi- 
fied before  them,  or  the  welflrhtand  character  of  the 
evidence  during  the  progress  of  the  trial.  Vanme- 
ter  V.  KitzmiUer,  6  W.  Va.  880;  Dower  v.  Church,  21 
W,  Va,  28. 

But.  it  Is  no  cause  for  setting  aside  a  verdict, 
where  a  Jury  agrees  on  its  verdict,  and  it  is  sent  in 
by  the  foreman,  and  the  Justices  not  beinff  on  the 
bench  at  the  time,  two  of  the  Jurors  separate  from 
their  fellows  and  converse  with  others,  thouflrh  not 
on  the  subject  of  the  case,  after  which  the  Justices 
resume  their  seats  and  the  verdict  is  rendered. 
Raffland  v.  Wills.  6  Lelffh  1  (1885). 

However,  it  is  misconduct  on  the  part  of  a  Juror, 
after  the  case  has  been  submitted  to  the  Jury  and 
they  have  retired,  to  consult  of  their  verdict,  to  ask 
one  of  the  witnesses  whether  he  had  not  made  cer- 
tain statements  on  the  witness  stand.  Vanmeter  v. 
KitzmiUer.  5  W.  Va.  880. 

D.  VIEWING  THE  PREMISES  OR  THE  SCENE 
OF  HOMICIDE— EXAMINATION  OF  ARTICLES 
FROM  SAME.— By  sec.  80,  ch.  116,  W.  Va.  Code  1891. 
"the  Jury  may  in  any  case,  at  the  request  of  either 
party  be  taken  to  view  the  premises  or  the  place  in 
question,  or  any  property,  matter,  or  thinff  relatinir 
to  the  controversy  between  the  parties,  when  it 
shall  appear  to  the  court  that  such  view  Is  necessary 
to  a  Just  decision.  If  a  motion  under  this  section  is 
made  it  is  peculiarly  within  the  discretion  of  the 
trial  court,  and,  before  a  rulinflr  thereon  will  be  dis- 


turbed, it  must  be  made  clearly  manifest  that  such 
view  is  necessary  to  a  Just  decision,  that  it  Is  prac- 
ticable, and  that  request  therefor  was  denied,  to 
the  probable  injury  of  the  party  applying.  Gujui 
V.  Ohio  R.  R.  Co..  86  W.  Va.  166.  14  S.  £.  Bep.  «B; 
Ounn  V.  Ohio  R.  R.  Co..  87  W.  Va.  42t.  16  S.  E.  Bep.  eSB. 

And  in  Com.  v.  Brown,  90  Va.  OH.  19  S.  E.  Bepi  4f7. 
it  was  held  that  a  mere  casual  visit  to  the  scene  of 
homicide  by  the  Jury,  during  recess,  whilst  taking 
exercise  under  custody  of  an  officer  in  charge,  la 
prisoner's  absence,  when  there  is  no  proof  of  preju- 
dice or  conversation  resrardinff  the  scene,  or  of  any 
Influence  on  the  Jury  thereby,  was  not  snch  mlscoa- 
duct  as  to  furnish  grounds  for  settlnir  aside  the 
verdict 

Similarly,  where  upon  a  trial  for  murder,  car- 
tridge hulls  found  at  the  scene  of  the  homicide  are 
introduced  by  the  prosecution,  and  the  prisoner's 
Winchester  rifle,  with  shells  fired  from  it  dorian 
the  trial  are  introduced  by  him  to  show  that  the 
plunger  struck  the  shells  differently  from  those 
introduced  by  the  prosecution;  and  the  Jury  are 
permitted,  without  objection,  to  take  the  rifle  and 
shells  to  their  room:  it  is  not  misconduct  in  the 
Jury  to  take  it  apart  and  examine  the  plunger  and 
ascertain  that  it  has  been  recently  tampered  with 
and  fixed  so  as  to  explode  the  cartridges  differently 
from  those  put  in  evidence  by  the  prosecution. 
Taylor  v.  Com.,  90  Va.  109, 17  S.  E.  Rep.  812. 

But,  whenever  the  trying  court  has  a  reasonable 
doubt  as  to  whether  a  Juror  can  give  the  accused  a 
fair  and  impartial  trial,  that  doubt  should  be 
resolved  in  favor  of  the  prisoner.  Dejaznette  t. 
Com.,  75  Va.  867. 

E.  CARRYING  PAPERS  TO  THE  JURY  BOOM.- 
But  in  criminal  cases,  it  is  Improper  to  permit  the 
Jury  to  take  depositions  in  behalf  of  the  accused  to 
its  room,  on  retiring;  however,  the  court  should,  on 
its  request,  have  any  portion  of  such  depositions 
re-read  to  IL  SUte  v.  Lowry,  4?  W.  Va.  206^  M  &  E. 
Rep.  561. 

Yet  in  Hansbrough  v.  Stinnett.  26  Gratt.  486.— an 
action  for  slander,— it  was  held,  that  a  deposition 
which  has  been  read  to  the  Jury  may  be  taken  with 
them  in  their  retirement,  if  what  is  objectionable 
in  it  has  been  erased.  And  this  case  further  holds 
that  papers  read  in  evidence,  though  not  under  seaL 
may  be  carried  from  the  bar  by  the  Jury.  Va.  (3ode 
1887,  S  8888.  However,  in  Welch  v.  Ins.  Co..  28  W.  Va. 
288,  an  action  of  assumpsit  based  on  a  policy  of  insur- 
ance against  Are,  it  was  held  that  depositions  read 
before  a  Jury  ought  not,  against  the  protest  of  one 
of  the  parties  to  a  suit  to  be  permitted  to  be  taken 
to  the  Jury  room  on  their  retirement. 

Nevertheless,  it  is  not  error  on  a  trial  for  rape, 
after  the  Jary  are  directed  to  consider  of  their 
verdict,  for  the  clerk  to  call  their  attention  to  the 
charge  which  has  been  given  to  them  as  to  the 
punishment,  and,  at  his  suggestion,  to  take  such 
charge  with  them  to  their  room.  Mitchell  v.  Com., 
89  Va.  826,  17  S.  E.  Rep.  406. 

F.  DRINKING  OF  SPIRITUOUS  LIQUOBS.- 
Moreover.  It  is  not  misbehavior  in  a  juror,  between 
the  adjournment  of  the  court  in  the  evening  and  its 
meeting  next  morning,  to  drink  spirituous  liquors 
in  moderation.    Thompson's  Case.  8  Gratt.  6S7. 

Nevertheless,  where  the  deputy  sheriff  having  the 
Jury  in  charge  admits  that  liquor  in  sufficient 
quantities  to  make  the  Jury  or  some  of  them  intoxi- 
cated was  taken  by  him  to  the  Jury  room  on  the  day 
the  verdict  was  rendered,  the  presumption  arising 
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therefrom  that  the  prisoner  was  injured  thereby  is 
not  rebutted  by  the  affidavit  of  the  guilty  deputy, 
that  none  of  the  jury  were  intoxicated.  State  v. 
Greer,  32  W.  Va.  803. 

XV.  DISCHAROB  OP  JURY.  ^ 

A.  COURT'S  AUTHORITY  TO  DISCHARQE,  AND 
PROPER  EXERCISE  OF  SAME. 

1.  JrRT  AS  A  Wholb.— Under  sec.  12  of  ch.  902,  Code 
Va.  1873  (Va.  Code  1887,  sec.  4026),  the  court  may 
discharge  a  jury  in  any  criminal  case,  feUmy  or 
mi9denuanor,  whenever,  in  its  opinion,  they  cannot 
airree  on  a  verdict  or  there  is  a  manifest  necessity 
for  such  discharge,  whether  the  prisoner  consents 
or  not.  But  the  discretion  exercised  in  such  cases 
by  the  trying  court  may  be  reviewed  by  the  appel- 
late court.  Wright  v.  Com..  75  Va.  014;  Crookham  v. 
State,  5  W.  Va.  510  and  in  Dye  v.  Com.,  7  Oratt  802, 
this  authority  is  held  to  be  rightly  exercised  in 
misdemeanor  cases,  without,  or  even  against  the 
consent  of  the  defendant  Nevertheless,  there  must 
be  a  necessity  for  the  discharge  of  a  jury  to  author- 
ize it    Williams  V.  Com.,  2 Oratt  607. 

Thus,  on  a  trial  for  felony,  the  court  has  no  au- 
thority  to  discharge  the  jury  without  the  consent 
of  the  prisoner,  merely  because  the  court  is  of 
opinion  that  the  court  will  not  be  able  to  a^ree. 
Williams  v.  Com..  2  Oratt  607. 

But  the  practice  of  finally  adjourning  the  court 
without  noticing  the  jury,  whereby  it  is  discharged 
by  operation  of  law;  or  of  discharging  them  simul- 
taneously with  the  final  adjournment  of  the  court 
Is  proper.    Williams  v.  Com.,  2  Oratt  667. 

And  the  power  to  discharge  is  properly  exercised, 
in  a  capital  case,  where  the  jury  has  been  kept 
together  for  nine  days  without  agreeing  on  a  ver- 
dict, and  the  health  of  one  of  the  jurors  is  suffering 
from  confinement  while  the  personal  attentions  of 
another  juror  are  required  by  the  situation  of  his 
wife.    Com.  v.  Fells,  9  Leigh  618. 

But  the  fact  that  a  small  red  dress,  belonging  to, 
and  worn  by  the  deceased  when  injured,  is  placed 
by  the  sheriff  on  the  railroad  track  at  the  point 
w^bere  the  accident  occurred,  while  the  jury  are 
viewing  the  place  and  its  surroundings,  and  while 
they  are  looking  down  the  track  from  the  point  the 
enffine  first  came  in  sight  of  the  deceased,  is  not 
snfllcient  misconduct  to  require  the  discharge  of  the 
jury;  nor,  after  a  cautioning  instruction,  is  it  suffi- 
cient error  to  justify  the  setting  aside  of  their 
verdict:  it  being  merely  the  Illustration  or  demon- 
stration of  a  physical  fact  about  which  the  defend- 
ant can  introduce  contradictory  evidence  or  can 
examine  the  plaintiff's  witnesses.  Bias  v.  C.  &  O.  Ry. 
Co..  46  W.  Va.  840.  88  S.  E.  Rep.  240. 

And  where  a  prisoner  is  on  trial  for  felony,  and 
the  court  discharges  the  jury,  on  the  ground  that 
■  they  are  unable  to  agree,  and  the  prisoner  is  after- 
wards tried  and  convicted,  and  the  record  fails  to 
show  that  he  made  any  objection  to  the  discharge 
of  the  jury,  or  made  any  motion  in  the  court  below 
for  his  discharge,  in  the  appellate  court  he  will  be 
deemed  to  have  waived  all  objections  to  the  dis- 
charge of  the  jury:  or  it  will  be  presumed  that  the 
court  below  discharged  the  jury  impanelled  and 
sworn  in  the  case  for  sufficient  cause,  and  with  the 
consent  or  acquiescence  of  the  defendant  State  v. 
Sutfln,  88  W.  Va.  771 ;  Dye  v.  Com..  7  Oratt  668. 

Moreover,  If  on  a  trial  for  robbery,  the  court 
without  prisoner's  consent  discharges  a  jury  which 
is  anable  to  agree,  these  facts  will  not  sustain  a 
plea  of  ''former  jeopardy,"  on  a  subsequent  trial. 
Jones*  Case,  86  Va.  740,  10  S.  E.  Rep.  1004. 


2.  IiTDiYiDUAL  JUBOB.— So  it  is  uot  error  in  a  trial 
court  to  discharge  a  venireman,  who  has  previously 
expressed  opinions  repugnant  to  inflicting  capital 
punishment  on  circumstantial  evidence:  or  who 
has  made  a  bet  on  the  result  of  the  trial.  Cluverius 
V.  Com..  81  Va.  787. 

Likewise,  it  is  within  the  sound  discretion  of  the 
court  in  the  trial  of  a  felony  case,  if  a  juror,  at  any 
time  after  he  was  sworn,  and  before  verdict 
becomes,  from  any  cause,  unable  to  discharge  his 
duties  as  such  juror,  to  discharge  such  juror  and 
substitute  another  qualified  juror  in  his  place;  and 
when  such  substitution  is  made,  the  trial  shall  pro- 
ceed just  as  if  it  had  been  commenced  before  a  new 
jury.  And  if  after  the  greater  part  of  the  evidence 
has  been  heard  in  a  felony  case,  the  information  is 
imparted  to  one  of  the  jurors  that  his  son  has  just 
died,  and  the  court  certified  that  it  "appeared  to 
the  satisfaction  of  the  court  that  the  juror  by  rea- 
son of  his  afllictlon,  is  unable  to  discharge  his 
duties  as  a  juror,"  and  discharges  the  juror  at  his 
request  such  discharge  is  proper,  as  a  necessity 
for  the  discharge  of  the  juror  exists.  And  if,  after 
such  discharge,  another  qualified  juror  is  substi- 
tuted and  the  trial  proceeds  de  novo,  and  the  pris- 
oner is  convicted,  and  moves  for  his  discharge  on 
that  ground,  which  motion  is  overruled,  and  the 
prisoner  is  sentenced,  this  also  is  no  ground  for  a 
new  trial,  as  there  \%  no  error  in  the  ruling.  State 
V.  Davis,  81  W.  Va.  880,  7  S.  E.  Rep.  24. 

8.  Eftsct  of  DiscHAaoB.— If  a  court  improperly    ' 
discharge  the  jury  without  the  consent  of  the  pris- 
oner, he  is  entitled  also  to  be  discharged  from  the 
prosecution.    Williams  v.  Com.,  2  Oratt  607. 

But  the  discharge  of  a  jury,  after  they  have  ren- 
dered a  verdict  against  a  prisoner,  which  verdict  is 
adjudged  to  be  a  nullity  because  it  was  not  duly 
perfected,  and  therefore  set  aside  as  insufficient  is 
no  bar  to  a  prosecution  under  the  same,  or  a  new 
Indictment  Olbson  v.  Com.,  2  Va.  Cas.  Ill;  Stuart 
V.  Com.,  28  Oratt  960. 

And  it  is  not  sufficient  ground  for  a  discharge  of 
a  prisoner  from  further  prosecution,  under  an  in- 
dictment that  a  jury  had  been  impanelled,  been 
charged  with  his  case,  had  retired  to  consult  of 
their  verdict,  and,  not  agreeing,  were  confined  the 
full  legal  term  of  the  said  court  and  did  not  render 
any  verdict  in  the  case,  but  separated  on  the  ad- 
journment of  the  court  at  the  end  of  the  term 
without  an  order  discharging  them.  Com.  v. 
Thompson,  1  Va.  Cas.  Sia 

However,  if  it  is  not  suggested  that  the  accused  is 
insane  at  the  time  of  the  trial,  and  the  jury  which 
is  impanelled  for  the  trial  of  the  cause  is  discharged, 
the  prisoner  is  thereby  wronged  from  making  his 
proper  defense  before  the  jury,  and  is  entitled 
upon  his  motion  to  be  discharged  from  further 
prosecution  of  the  indictment  Oruber  v.  State.  3 
W.  Va.  600. 


800  *Sand8  v.  The  Commonwealth. 

January  Term.  1871,  Richmond. 

JoYNBs,  J.,  absent  sick. 

I.  Statute— Interpretation— "Three  Terms. **—Tbe  three 
terms  spoken  of  in  the  act  ch.  806.  S  84.  Sess.  Acts 
1866-67.  are  three  terms  after  that  at  which  the 
prisoner  is  first  held  for  trial.  And  though  a 
prisoner  has  been  arrested  and  committed  to  jail, 
or  gives  ball  to  appear  and  does  appear,  or  is 
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brouffht  Into  court,  on  the  first  day  of  a  term  of  a 
conrt,  tbat  term  is  not  to  be  connted  as  one  of  the 
three  terms  afbresaid. 
a.  Constitution— Effect  on  Existing  Laws  In  Conflict 
Therewith.— The  third  section  of  the  third  article 
of  the  constitution,  in  relation  to  the  qualification 
of  Jurors,  does  not  operate  proprio  tioore,  and 
without  any  legislation  on  the  subject,  to  repeal 
all  existinflr  laws  in  conflict  therewith:  but  until 
such  lefrislation  is  had  the  ezistinflr  law  continues 
in  force. 

3.  Same— Statute— Venire  Facias  Should  Conform  to 

the  Statute.*— Under  the  second  and  fourth  sections 
of  the  schedule  of  the  constitution,  the  act  in  force 
at  the  time  of  the  adoption  of  the  constitution 
reflrulatlnflr  Juries  in  criminal  cases,  not  havinr 
been  since  altered,  the  venire  facias  for  the  trial  of 
a  prisoner  for  felony  should  be  conformed  to  that 
act 

4.  Forvery— Evidence— Pecuniary  Condition  of  Obligor. 

—On  a  trial  for  the  forgery  of  a  note  of  H..  who  is 
dead,  the  Commonwealth  may  prove  that  H.  was 
prompt  in  the  payment  of  bis  debts,  and  that  he 
owned  a  large  property— real  and  personal— and 
was  doing  a  good  business. 

5.  Same— Evidence— Record  of  Former  Proceedings. t— 
An  action  at  law  was  brought  upon  the  note  alleged 
to  be  forged,  against  the  curator  of  H..  and  Judg- 
ment rendered  without  any  defence.  A  suit  in 
equity  was  then  brought  to  subject  the  real  estate 
of  H.  to  the  payment  of  the  Judgment;  and  there 
was  a  decree  for  sale,  and  sale:  in  both  which 
suits  the  prisoner  was  counsel  for  the  estate;  and 
he  purchased  a  part  of  the  property.  The  records 
of  these  cases,  with  the  testimony  of  the  clerks  of 
the  respective  courts,  were  admissible  evidence 
with  other  evidence,  to  show  the  uttering  of  the 
forged  paper,  and  the  complicity  of  the  prisoner 

in  the  uttering  of  it 

801  *^'  Uttering  Forged  Paper— Scienter.— To  con- 
vict a  prisoner  of  uttering,  or  attempting  to 
employ  as  true,  a  forged  writing,  it  must  be  shown 
that  the  accused,  himself,  uttered  or  attempted  to 
employ  as  true  the  said  forged  writing,  or  was 
present  at  the  time  such  forged  writing  was 
uttered  or  attempted  to  be  employed  as  true,  by 
some  other  person,  aiding  and  assisting  such  per- 
son to  utter  or  employ  the  same  as  true;  and  it 
must  be  further  shown  that  the  accused  knew  at 
the  time  that  the  said  writing  was  in  fact  forged: 
and  that  such  uttering  or  attempting  to  employ  as 
true,  was  made  or  done  by  him  with  the  intent  to 
defraud.  But  any  assertion  or  declaration,  by 
word  or  act.  directly  or  Indirectly,  that  the  forged 
writing  is  good,  with  such  knowledge  and  intent, 
is  an  uttering  or  attempting  to  employ  as  true  the 
said  writing:  provided  that  such  assertion  or 
declaration  was  made  in  the  prosecution  of  the 
purpose  of  obtaining  the  money  mentioned  in  the 
said  writing. 

7.  Jurisdiction  of  Hustings  Court  of  Richmond.— The 
County  court  and  Circuit  court  of  Henrico,  being 
held  within  the  limits  of  the  city  of  Richmond,  an 
offence  committed  by  proceedings  in  these  courts, 
is  committed  within  the  jurisdiction  of  the  Hus- 

*As  to  the  propositions  laid  down  in  the  second, 
fourth,  and  seventh  headnotes,  see  foot-notee  to  the 
preceding  case. 

tEvidence— Record  of  Former  Proceedings.  —  See 
principal  case  cited  in  State  v.  Henderson,  29  W. 
Va.  167,  1  S.  E.  Rep.  232. 


tings  court  of  the  city,  and  may  be  prosecuted  in 
that  court 
8.  Corroboration  of  Witnesses— InadmlasiUe  Evidence. 

—The  ex  parte  settlement  of  a  personal  representa- 
tive, by  a  commissioner  of  the  court  though  it 
has  been  confirmed,  is  not  competent  evidence  to 
show  that  a  witness  not  connected  with  the  estate 
had  the  means  to  pay  for  real  estate  which  he 
purchased,  at  a  sale  made  by  the  person  who  wis 
personal  representative,  as  commissioner  of  the 
court  in  order  to  sustain  the  veracity  of  the 
witness. 

This  is  an  indictment  in  the  Hustin^ 
court  of  the  city  of  Richmond,  agiiinst 
Johnson  H.  Sands,  for  forgery.  It  is 
founded  on  the  same  writing  on  which  the 
indictment  against  Chahoon  was  based; 
and  is  in  totidem  verbis,  except  the  substi- 
tution of  the  name  of  Sands  for  that  of 
Chahoon.  The  indictment  was  found  on 
the  4th  of  June,  1870,  the  last  day  of  the 
May  term  of  the  court,  and  Sands  not  being 
in  custody,  a  capias  was  awarded  to  bring 
him  into  court  on  the  first  day  of  the  next 
term.  He  was,  accordingly,  brought  into 
court  on  the  first  day  of  the  June  term ;  and 
during  the  term  the  trial,  on  the  motion  of 
the  attorney  for  the  Commonwealth,  was 
continued  until  the  September  term  of  the 
court ;  and  at  the  September  term  the  trial 
was  continued  until  the  third  day  of  the 
October  term. 

802  *At  the  October  term  of  the  court, 
the  prisoner  having  been  arraigned, 
he  moved  the  court  to  discharge  him  from 
custody,  and  forever  from  further  prosecu- 
tion for  the  offence  charged  in  the  indict- 
ment, on  the  ground  that  there  had  been 
three  regular  terms  of  the  court,  after  and 
since  he  had  been  held  upon  the  said  in- 
dictment, without  a  trial  of  him  upon  the 
same.  But  the  court  overruled  the  motion* 
and  he  excepted.  It  appeared  that,  by  law, 
the  Hustings  court  holds  a  term  every 
month,  except  August ;  and  has  jurisdiction 
to  try  felonies  at  all  its  terms.  The  June 
term  commenced  on  the  6th  day  of  the 
month,  and  the  court  continued  in  session 
until  the  2d  of  July.  On  the  6th  of  Jnne, 
the  first  day  of  the  court,  the  prisoner  was 
brought  into  court ;  and  the  first  entry  on 
the  record  of  the  court  of  that  term,  is,  that 
the  prisoner,  with  his  sureties,  entered  into 
a  recognizance  for  his  appearance  on  the 
next  day.  The  July  term  commenced  on 
the  5th  day  of  July,  and  the  court  continued 
its  sessions  until  the  30th  of  the  month, 
when  it  adjourned  to  its  September  term ; 
and  it  commenced  its  September  term  on 
the  5th  of  that  month,  and  continued  its 
session  every  day  until  the  30th  of  that 
month ;  on  which  day  the  court  adjourned 
until  the  first  day  of  the  October  term. 

The  prisoner  then  pleaded,  and  moved 
the  court  to  quash  the  venire  facias ;  which 
motion  the  court  sustained:  and  directed 
another  venire  facias,  commanding  the 
sergeant  to  summon  twenty-four  men  of 
the  corporation,  who  were  qualified  to  vote 
and  hold  office  under  the  constitution  of 
Virginia,    &c.      Upon    the   return   of   this 
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venire  facias,  the  prisoner  moved  the  court 
to  quash  it,  for  errors  apparent  on  its  face : 
but  the  court  overruled  the  motion ;  and  the 
prisoner  excepted.  This  is  his  second  ex- 
ception. The  third  exception  is  to  the 
qualification  of  a  juror;  but  it  was  not  con- 
sidered   by    this   court.      The    fourth 

803  exception  is  to  the  ^refusal  of  the  court 
to  quash  another  venire   facias ;  and 

raises  the  same  question  raised  in  the  sec- 
ond. 

In  the  progress  of  the  trial,  the  Common- 
wealth introduced  Emanuel  Francis  as  a 
witness,  who  said  he  knew  Haunstein  well 
for  several  years  before  his  death;  they 
were  intimate  friends,  and  he  knew  his 
handwriting  very  well,  having  often  seen 
him  write,  and  had  papers  in  his  hand- 
writing in  his  possession  until  a  very  recent 
date.  Being  shewn  the  bond  alleged  to  be 
forged,  he  says  he  thinks  Haunstein  never 
wrote  it ;  and  he  gave  his  reasons  for  it. 
He  was  then  asked  by  the  attorney  for  the 
Commonwealth  whether  Haunstein  was  in 
g^ood  pecuniary  circumstances  at  the  time 
of  the  date  of  the  bond,  April  1st,  1861. 
To  which  question  and  to  any  answer  thereto 
the  prisoner  objected ;  but  the  court  over- 
ruled the  objection;  and  permitted  the 
witness  to  answer  it;  and  he  said  that 
Haunstein  had  plenty  of  money  always,  and 
money  in  bank ;  was  doing  a  first  rate  busi- 
ness, and  owned  six  houses  and  lots  in  the 
county  of  Henrico,  in  the  suburbs  of  the 
city ;  four  of  the  tenements  were  small,  one 
a  large  house,  and  another  a  good  sized 
house  and  store,  with  large  lot  attached. 
To  this  opinion  of  the  court  the  prisoner 
excepted.     This  is  his  fifth  exception. 

After  some  further  statements  as  to  the 
Habits  of  Haunstein,  he  was  asked  by  the 
court  the  following  question :  You  have  said 
that  you  knew  Solomon  Haunstein  inti- 
mately for  a  number  of  years ;  that  he  made 
you  his  confidante;  and  that  you  were 
familiar  with  his  business  and  habits;  did 
you  ever  know  Haunstein  to  borrow  money? 
To  this  question  the  prisoner  objected ;  but 
the  court  overruled  the  objection ;  and  di- 
rected the  witness  to  answer  the  question : 
and  the  prisoner  again  excepted.  This  is 
His  sixth  exception. 

The  seventh  and  eighth   exceptions 

804  are  the  same  as  *the  ninth  and  tenth 
in  Chahoon's  case.     The  attorney  for 

the  Commonwealth  then  offered  to  introduce 
in  evidence  the  record  of  the  suit  in  the 
County  court  of  Henrico,  referred  to  in  the 
eleventh  exception  in  Chahoon's  case.  To 
the  reception  of  this  record  as  evidence  the 
prisoner  objected ;  and  the  attorney  for  the 
Commonwealth  stated  that  he  expected  to 
follow  up  this  record  with  evidence  shewing 
that  the  prisoner  was  representing  the 
estate  of  Haunstein,  and  permitted  the 
judgment  to  go  by  default.  That  after- 
wards, when  a  bill  was  filed  in  the  Circuit 
court  to  subject  the  lands  of  Haunstein  to 
the  payment  of  said  judgment,  the  prisoner, 
still  representing  himself  as  the  counsel  for 
said  estate,  aided  the  counsel  for  the  plain- 
tiff to   procure    a  decree  for  the  sale  of  the 


land,  and  to  subject  the  same  to  the  pay- 
ment of  said  judgment;  and  did  have  the 
same  sold  under  said  decree ;  and  received 
for  his  assistance,  in  allowing  said  judg- 
ment upon  said  bond  to  go  by  default,  and 
for  his  further  assistance  in  procuring  said 
decree  and  the  sale  of  said  land,  a  large 
proportion  of  said  land.  And  the  prisoner 
thereupon  repeated  his  objection  to  said 
record  with  said  accompanying  statement. 
But  the  court  overruled  the  objection,  and 
admitted  the  record:  and  the  prisoner  ex- 
cepted.    This  is  his  ninth  exception. 

The  Commonwealth  then  proved  by  the 
clerk  of  the  County  court,  Folkes,  the 
bringing  of  the  suit  by  Chahoon,  as  stated 
in  the  eleventh  exception  in  Chahoon *s 
case :  that  the  witness  marked  the  prisoner's 
name  to  the  case,  as  counsel  for  the  defend- 
ant, before  he  made  out  his  docket  for  the 
March  term,  1867:  Does  not  remember 
whether  this  was  done  by  order  of  Sanxay, 
the  defendant,  or  the  prisoner.  That,  after 
this  was  done,  Sanxay  and  the  prisoner 
were  in  the  clerk's  office  together,  and  the 
prisoner  stated  that  the  proper  mode  to  de- 
fend the  suit  was  to  put  in  a  plea  of  non 
est  factum,  and  make  affidavit  to  it ; 
805  that  this  was  *the  only  mode  of  de- 
fence to  the  suit.  Sanxay  replied  that 
he  could  not  do  it,  because  he  could  not 
swear  that  the  signature  to  the  bond  was 
not  Haunstein 's  handwriting.  After  this 
conversation  Sands  did  nothing  further  in 
the  case.  After  other  details,  he  said  the 
County  court  at  that  time  held  its  sessions 
in  the  clerk's  office  of  the  court.  And 
thereupon  the  prisoner  moved  the  court  to 
exclude  all  the  evidence  of  the  said  Folkes, 
along  with  the  said  record,  from  the  jury, 
upon  the  ground  that  the  said  testimony 
does  not  tend  to  prove  any  utterance  of  said 
bond  elsewhere  than  at  the  county  court- 
house of  Henrico,  and  at  the  clerk's  office 
of  that  court;  both  of  which  places,  as  he 
insisted,  are,  by  the  law  of  the  land,  not 
within  the  jurisdiction  of  the  Hustings 
court ;  though  situated  within  the  corporate 
limits  of  the  city  of  Richmond ;  and  because 
said  evidence  does  not  legally  tend  to  shew 
any  uttering  or  attempting  to  employ  the 
said  bond  as  true  by  the  prisoner,  or  any 
forgery  thereof  by  him.  But  the  court 
overruled  the  motion ;  and  the  prisoner  ex- 
cepted.    This  is  his  tenth  exception. 

The  Commonwealth  then  introduced  an- 
other witness — Temple  EUett— who  stated 
that  he  was  the  clerk  of  the  Circuit  court  of 
Henrico  county;  and  the  Commonwealth 
then  introduced  and  proved  by  the  witness, 
as  evidence  in  the  cause,  the  record  of  a 
suit  in  chancery,  brought  in  that  court  in 
the  name  of  Gleason,  assignee  of  Thomp- 
son, against  Sanxay,  curator  of  Haunstein, 
to  have  the  land  of  Haunstein  sold  for  the 
payment  of  the  judgment  which  had  been 
recovered  against  Sanxay,  as  stated  in  the 
last  exception.  In  this  suit  there  was  a 
decree  for  the  sale  of  the  land,  and  for  the 
settlement  of  Sanxay' s  account  as  curator. 
This  account  was  taken,  and  Sanxay  was 
reported  debtor  to  the  estate  in  the  sum  of 
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$917  56,  as  of  the  16th  of  May,  1867.    Sanxay, 

who    had    been   appointed  commissioner  to 

sell  the  real  estate,    and   out   of   the 

806  proceeds    *to    pay    Gleason,     or    his 
counsel   Chahoon,    the  amount  of  his 

judgment,  made  his  report,  by  which  it 
appeared  that  Mary  J.  Wilkinson  was  the 
purchaser  of  one  house  and  lot  at  $800,  R. 
S.  Sanzay  was  purchaser  of  another  lot  and 
house  at  $1,060,  William  D.  Porter  was  a 
purchaser  of  two  tenements  at  $1,275;  "and 
J.  H.  Sands  was  a  purchaser  of  two  tene- 
ments and  lots  at  $1,200;  the  nett  amount 
of  said  sale  being  $4,079  38.  And  Sanxay 
files  with  his  report  the  receipt  of  Greorge 
Chahoon,  attorney  of  Gleason,  dated  June 
15th,  1867,  for  $4,9%  94— the  amount  due  on 
his  account  as  curator,  and  the  nett  amount 
of  the  sales  of  the  real  estate,  in  part  sat- 
isfaction of  the  judgment  of  Gleason,  as- 
signee of  Thompson,  against  Richard  D. 
Sanxay,  curator  of  Haunstein.  These  re- 
ports were  confirmed  by  a  decree  of  the  29th 
of  October,  1867.  To  the  reception  of  this 
evidence  the  prisoner  objected ;  and  there- 
upon the  attorney  for  the  Commonwealth 
stated  that  he  intended  to  follow  up  this 
record  with  proof,  as  set  forth  in  his  state- 
ment, filed  and  made  part  of  the  bill  of 
exceptions  No.  9;  and  the  court  overruled 
the  objections  of  the  prisoner,  which  were 
repeated  after  said  statement  was  made; 
and  permitted  the  record  to  go  to  the  jury 
as  evidence;  and  the  prisoner  again  ex- 
cepted.    This  is  his  eleventh  exception. 

The  Commonwealth  then  proved  by  the 
witness  that  the  bill  in  said  case  is  in  the 
handwriting  of  George  Chahoon;  that  he 
never  saw  Chahoon  in  connection  with  the 
case ;  that  the  papers  were  given  him  either 
by  Sands  or  the  judge ;  he  thinks  by  the 
judge.  That  there  were  interlineations  in 
the  bill  made  by  Sands;  which  the  witness 
pointed  out.  He  further  stated  that  the 
answer  of  the  curator  and  the  two  decrees 
are  in  the  handwriting  of  the  prisoner,  as 
is  also  the  receipt  by   Chahoon  to  Sanxay. 

The  Commonwealth  then  introduced  Al- 
fred Shield,  clerk  of  the  Circuit  court 

807  of  the   city  of  Richmond,  *and   ten- 
dered  in    evidence   a    record  of  said 

court  in  a  case  pending  therein,  under  the 
style  of  Sands  v.  Page,  escheator.  This 
was  a  petition  filed  in  said  court  by  the 
prisoner,  in  July,  1869,  to  restrain  Page, 
the  escheator,  from  proceeding  to  have  the 
real  estate  of  Haunstein  escheated  to  the 
Commonwealth.  The  petitioner  claimed 
that  he  had  purchased  two  of  the  tenements 
and  lots  at  the  sale  by  Sanxay,  and  had 
afterwards  purchased  from  Mrs.  Wilkinson 
the  tenement  purchased  by  her  at  that  sale ; 
that  the  said  tenements  and  lots  had  been 
conveyed  to  him,  and  he  was  in  possession 
of  them ;  and  he  filed  copies  of  the  deeds ; 
and  he  asked  that  the  escheator  and  the 
register  of  the  State  might  be  restrained 
from  proceeding  to  escheat  the  same.  In 
this  case  the  court,  before  any  answer  by 
the  escheator  or  register  was  filed,  entered 
a  decree  on  the  I7th  of  July,  1869,  perpetu- 
ally enjoining  them   from  all   further  pro- 


ceedings to  have  the  said  property  escheated. 
In  January,  1870,  Page,  as  escheator,  filed 
a  bill  of  review  in  this  case;  and  it  is  still 
pending  in  the  Circuit  court  of  the  city  of 
Richmond. 

To  the  reception  of  this  evidence,  the 
prisoner  objected.  And  thereupon,  the  at- 
torney for  the  Commonwealth  stated  that 
he  expected  to  prove  by  the  record  that  the 
portion  of  the  real  estate  of  Haunstein 
which  the  commissioner  reported  that  he 
had  sold  to  Mrs.  Mary  Wilkinson  was  con- 
veyed by  her  to  the  prisoner,  and  that  the 
deed  was  in  his  handwriting ;  and  further 
to  prove  that  Mrs.  Wilkinson  never  pur- 
chased any  part  of  Haunstein' s  real  estate, 
nor  ever  authorized  any  one  to  purchase  it 
for  her ;  and  that  she  never  paid  or  received 
any  money  for  the  same.  And  thereupon 
the  prisoner  renewed  his  objection  to  the 
said  record  and  -accompanying  statement 
of  the  attorney  for  the  Commonwealth.  But 
the  court  overruled  the  objection  ;  and  the 
prisoner  excepted.  This  is  his  twelfth  ex- 
ception. 
808  *The  record  having  been  read,  the 
Commonwealth  proved  by  Shield  that 
the  deed  from  Mrs.  Wilkinson  to  Sands 
was  written  by  the  said  Sands.  And  the 
Commonwealth  then  introduced  another 
witness,  Richard  S.  Sanxay,  who  testified 
that  he  was  present  at  the  sale  of  Haun- 
stein's  property, '  made  by  his  father  as 
commissioner;  that  he  bought  two  lots 
himself,  and  that  another  was  bought  by 
him  in  the  name  of  Mary  J.  Wilkinson,  his 
mother-in-law,  by  her  permission;  that  he 
paid  his  father,  as  commissioner,  for  the 
said  lot,  $800  in  cash ;  that  he  afterwards 
sold  it  to  Sands,  and  Mrs.  Wilkinson,  at 
his  request,  executed  the  deed  for  it ;  that 
Sands  paid  him  for  it,  paying  four  hundred 
dollars  in  money,  and  giving  for  the  residue 
the  notes  of  persons  he  mentions,  amount- 
ing to  between  six  and  seven  hundred  dol- 
lars ;  on  one  of  which  he  sued,  but  failed  to 
make  anything ;  and  on  the  other  he  did 
not  realize  more  than  one  hundred  dollars. 
He  thought  he  was  present  when  Sands 
paid  the  money  on  his  purchases  at  the  sale 
to  his  father,  but  is  not  certain  of  it ;  thinks 
it  was  paid  at  the  office  of  Mr.  Wellington 
Goddin  in  this  city. 

And  then  the  attorney  for  the  Common- 
wealth asked  the  witness  why  he  had  bought 
the  said  lot  in  the  name  of  Mrs.  Wilkinson. 
To  which  question  the  prisoner  objected, 
on  the  ground  that  the  said  enquiry  coold 
not  properly  be  brought  in  as  evidence 
against  the  prisoner  in  this  prosecution. 
And  the  attorney  for  the  Commonwealth 
stated  that  the  witness  was  one  of  the  par- 
ties implicated  in  the  matter  of  defrauding 
the  estate  of  Haunstein ;  had  been  indicted 
for  conspiracy ;  and  he  was  obliged  to  enter 
a  nolle  prosequi  in  his  case,  to  examine 
him ;  that  he  was  a  reluctant  witness,  and 
the  attorney  was  obliged  to  examine  him 
as  if  upon  a  cross-examination ;  and  that  he 
desired  to  shew  by  the  witness  that  this 
was  an  arrangement  between  himself  and 
Sands.     And     the    court     being    of    opin- 
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809  ion  that  the  ^witness  was  reluctantly 
testifying   in  the  case,  permitted  the 

attorney  for  the  Commonwealth  to  proceed 
with  his  interrogation  of  the  witness;  and 
overruled  the  objection  of  the  prisoner,  and 
permitted  the  question  to  be  asked :  and  the 
prisoner  again  excepted.  This  is  his  thir- 
teenth exception. 

The  attorney  for  the  Commonwealth  fur- 
ther asked  this  witness  whether  he  had 
'bought  one  lot  in  his  own  name  at  said  sale ; 
and  being  answered  in  the  affirmative,  he 
produced  and  shewed  to  the  witness  a  writ- 
ing, as  follows:  ** Received  of  R.  S.  Sanxay, 
the  sum  of  one  thousand  and  sixty  dollars, 
in  full  of  the  purchase  money  of  the  house 
bought  by  him,  on  the  16th  instant,  at  the 
sale  made  by  me  of  the  real  estate  of  which 
Solomon  Haunstein  died  possessed,  as  spe- 
cial commissioner  in  the  chancery  suit  of 
Gleason,  assignee,  &c.  v.  Haunstein's  cu- 
rator, depending  in  the  Circuit  court  of 
Henrico.  Richard  D.  Sanxay,  special  com- 
missioner;"  and  asked  the  witness  why  he 
had  not  embraced  the  money  he  said  he 
paid  for  the  lot  bought  in  the  name  of  Mrs. 
Wilkinson  in  the  said  receipt.  To  which 
question  and  to  this  receipt,  as  evidence 
against  him,  the  prisoner  objected :  but  the 
court  overruled  the  objection,  and  permitted 
the  receipt  to  be  shewn  to  the  witness,  and 
the  attorney  for  the  Commonwealth  to  ex- 
amine him  about  it;  and  directed  the  wit- 
ness to  answer  the  question:  and  the 
prisoner  again  excepted.  This  is  his  four- 
teenth exception. 

In  the  further  examination  of  this  wit- 
ness, after  interrogating  him  as  to  his 
business  and  employment  as  a  soldier  dur- 
ing the  war,  and  as  a  clerk  after  the  war, 
up  to  the  time  of  the  purchase ;  and  after 
proving  by  him  that  the  body  of  said  receipt 
was  in  the  handwriting  of  the  prisoner;  the 
attorney  for  the  Commonwealth  stating  that 
he  proposed  to  prove  that  the  witness  had 
no  money,  and  the  receipt  was  a  sham, 
asked  the  witness  the  following  ques- 

810  tion :  From  what  source  *did  you  ac- 
quire the  money  to  pay  for  the  lot  pur- 
chased by  you  in  your  name,  and  in  that  of 
Mrs.  Wilkinson?  To  which  question  and 
any  answer  thereto  the  prisoner  objected ; 
but  the  court  overruled  the  objection :  and 
the  prisoner  excepted.  This  is  his  fifteenth 
exception. 

After  the  witness  had  stated  in  his  direct 
examination,  in  answer  to  the  question  of 
the  attorney  for  the  Commonwealth,  that 
he  got  a  part  of  the  money  from  his  father, 
for  the  board  of  the  child  of  the  witness' 
sister,  who  was  a  lunatic ;  that  his  father 
recovered  a  pension  due  from  the  govern- 
ment of  the  United  States  to  the  husband 
of  his  said  sister,  whose  name  was  Bliza 
M.  Keith;  and  that  the  witness  so  received 
about  four  years'  board  of  said  child ;  and 
he  produced  a  paper  purporting  to  be  a  copy 
of  an  account  of  the  settlement  of  his  father, 
as  committee  of  said  lunatic;  and  in  the 
examination  of  said  witness  by  the  counsel 
for  the  prisoner,  he  asked  to  be  permitted 
to  shew  this  account  to  the  jury.    This  was 


the  copy  of  a  report  by  a  commissioner  of 
the  Hustings  court  of  the  city,  dated  Feb- 
ruary 28th,  1867,  of  the  settlement  of  Rich- 
ard I).  Sanxay's  account,  as  committee  of 
Elisa  M.  Keith,  a  lunatic.  The  account 
commenced  April  3d,  1866,  and  came  down 
to  January  1st,  1867,  and  had  been  filed  in 
the  court  and  confirmed.  The  witness 
stated  that  the  original  was  of  record  in 
the  clerk's  office  of  the  chancery  court  of 
the  city  of  Richmond,  where  he  had  seen  it 
recorded  that  morning;  and  it  appeared 
that  said  office  was  closed  for  the  night,  it 
being  then  11  o'clock :  The  counsel  for  the 
prisoner  stating  that  he  desired  to  shew  by 
said  account  that  the  sum  of  $787  50  was 
paid  by  said  Sanxay,  as  committee,  for  said 
board;  and  to  shew  by  the  witness  that  that 
was  the  sum  paid  to  him.  But  the  court 
refused  to  permit  the  said  report,  or  any 
item  of  it,  to  go  to  the  jury,  and  refused  to 
permit  the  witness  to  be  examined 
811  ^touching  said  paper:  and  the  pris- 
oner again  excepted.  This  is  his  six- 
teenth exception. 

The  Commonwealth  introduced  another 
witness — Thomas  R.  Bowden^^who  stated 
that  he  came  to  Richmond  in  May  or  June, 
1865.  The  attorney  for  the  Commonwealth 
then  asked  said  witness :  Did  you  ever  see 
R.  D.  Sanxay  at  any  time  in  connection 
with  a  claim  against  the  estate  of  Solomon 
Haufistein?  To  which  question  the  prisoner 
objected:  and  thereupon  the  attorney  for 
the  Commonwealth  stated  that  he  expected 
to  prove  by  the  witness  that,  before  the 
institution  of  the  suit  upon  the  alleged 
forged  paper,  the  witness  presented  this 
claim  to  Sanxay,  the  curator,  and  claimed 
payment  of  it;  that  the  curator  pronounced 
the  claim  false  and  a  swindle,  and  denied 
that  the  estate  owed  any  money  to  any  one ; 
and  thereupon  the  witness  returned  the 
claim  to  Chahoon,  who  brought  the  suit 
upon  it  heretofore  set  forth.  But  the  pris- 
oner still  insisted  upon  his  objection  to  the 
question,  upon  the  ground  that  it  was  not 
stated  by  the  attorney  for  the  Common- 
wealth, that  he  expected  to  shew  that  the 
prisoner  was  informed  at  any  time  of  the 
purport  of  the  declarations  of  Sanxay  to 
the  witness;  and  if  he  did  claim  that  he 
could  bring  home  to,  or  in  any  manner 
connect  the  prisoner  with  this  conversation, 
that  connection  ought  to  be  shewn  before 
putting  said  conversation  in  evidence  before 
the  jury.  But  the  court  overruled  the  ob- 
jection :  and  the  prisoner  excepted. 
This  is  his  seventeenth  exception. 
The  witness,  Bowden,  stated  that  he  pre- 
sented a  claim  which  he  obtained  from 
George  Chahoon  to  Richard  D.  Sanxay,  cu- 
rator of  Solomon  Haunstein,  for  six  or 
seven  thousand  dollars,  in  favor  of  Gleason 
against  the  estate  of  Haunstein.  This  was 
in  the  latter  part  of  the  year  1866.  Sanxay 
was  very  much  excited  at  the  presentation 
of  the  claim ;  said  the  estate  of  Haunstein 
owed  nothing  of  any  consequence,  and 
812  *that  the  claim  was  a  fraudulent  one 
and  a  swindle.  He  never  saw  the 
bond    which    is   alleged   to   be    forged,    in 
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Chahoon's  or  anybody  else's  possession, 
until  he  saw  it  in  the  clerk's  office  of  Hen- 
rico county  court  after  the  sale  of  the 
property  had  taken  place.  He .  had  only  a 
memorandum  of  the  claim  when  he  had  the 
conversation  with  Sanxay,  and  did  not  then 
know  how  the  claim  was  evidenced,  or  that 
there  was  a  bond  for  it ;  and  did  not  state 
to  Sanxay  its  nature  further  than  the 
amount,  and  the  name  of  the  party  who 
held  it.  After  the  interview  he  returned 
the  memorandum  of  the  claim  to  Chahoon. 
He  never  communicated  the  conversation 
with  Sanxay  to  the  prisoner,  or  had  any 
conversation  with  him  at  any  time  about 
the  claim.  And  then  the  prisoner  moved 
the  court  to  exclude  the  whole  of  the  testi- 
mony of  this  witness  from  the  jury,  as  not 
competent  against  him.  But  the  court 
overruled  the  motion ;  and  the  prisoner  ex- 
cepted.    This  is  his  eighteenth   exception. 

AH  the  testimony  for  the  Commonwealth 
having  been  introduced,  the  prisoner  moved 
the  court  to  exclude  from  the  jury  the  record 
of  the  Circuit  court  of  Henrico  in  the  chan- 
cery suit  of  Gleason,  assignee,  &c.,  v. 
Haunstein's  curator,  and  all  the  evidence 
of  EUett,  touching  the  connection  of  the 
prisoner  with  the  said  record ;  and  also  the 
record  of  the  injunction  suit  of  Sands  v. 
Page,  escheator,  &c.,  and  the  testimony  of 
Shield  in  connection  therewith;  and  to 
direct  the  jury  to  disregard  the  same,  so 
far  as  they  are  relied  upon  by  the  Common- 
wealth as  evidence  to  establish  any  act  on 
the  part  of  the  prisoner,  of  uttering  or  at- 
tempting to  employ  as  true  the  bond  de- 
scribed in  the  indictment;  the  prisoner 
insisting  that  the  said  testimony  does  not 
tend  to  show  any  acts  or  act  of  the  prisoner 
amounting  in  law  to  an  uttering  or  at- 
tempting to  employ  as  true  the  said  bond 
or  endorsement  alleged  to  have  been  forged. 
But  the  court  overruled  the  motion ; 
813  and  the  *plaintiff  excepted.  The 
whole  evidence  of  the  Commonwealth 
is  set  out  in  the  bill  of  exception ;  but  the 
statements  made,  in  connection  with  the 
previous  exceptions,  is  sufficient  to  show 
the  bearing  of  the  motion.  This  is  his 
nineteenth  exception. 

When  all  the  evidence,  both  for  the  Com- 
monwealth and  the  prisoner,  had  been  in- 
troduced, the  prisoner  moved  the  court  to 
give  to  the  jury  six  instructions;  all  but 
the  third  of  which  the  court  gave.  The 
third  instruction  asked  is  as  follows : 

3.  That  before  the  jury  can  convict  the 
accused  upon  the  second  and  fourth  counts 
in  the  indictment,  the  jury  must  be  satis- 
fied, from  the  evidence,  that  the  accused 
himself  uttered  or  attempted  to  employ  as 
true  the  said  forged  writing  or  forged  en- 
dorsement respectively,  or  was  present  at 
the  time  such  forged  writing  or  forged  en- 
dorsement respectively  were  uttered  or  at- 
tempted to  be  employed  as  true  by  some 
other  person,  aiding  and  assisting  such 
other  person  to  utter  and  employ  the  same 
as  true ;  and  in  either  case  that  the  jury 
must  be  further  satisfied,  from  the  evidence, 
that  the  accused  knew   at  the  time  that  the  | 


said  forged  writing,  or  the  said  forged  en- 
dorsement respectively,  were  in  fact  forged; 
and  that  such  uttering  or  attempting  to 
employ  as  true,  in  either  case,  were  xnade 
or  done  by  the  accused  with  the  intent 
charged  in  the  indictment. 

This  instruction  the  court  refused  to  give, 
and  in  lieu  thereof  gave  the  following : 

3.  That  in  order  to  convict  the  accused 
upon  the  second  and  fourth  counts  of  the 
indictment,  the  jury  must  be  satisfied,  from 
the  evidence,  that  the  accused  uttered  or 
attempted  to  employ  as  true  the  forged 
writing,  or  the  endorsement  thereon  re- 
spectively mentioned,  with  the  knowledge, 
at  the  time  of  said  uttering  or  attempting 
to  employ  as  true,  that  the  same  wete 
forged,  and  with  the  intent  therein  charged; 
but  any  assertion  or  declaration,  bj 
word   or  act,    directly  or   indirectly, 

814  *that  the  forged   writing   or  endorse- 
ment   is   good,    with  such  knowledge 

and  intent,  is  an  uttering  and  attempting 
to  employ  as  true  of  the  said  writing  or 
endorsement. 

To  the  refusal  of  the  court  to  give  the 
third  instruction  as  asked,  and  to  the  in- 
struction given  in  lieu  thereof,  the  prisoner 
excepted.     This  is  his  twentieth  exception. 

The  jury  found  the  prisoner  not  guilty  on 
the  first  and  third  counts  in  the  indictment; 
but  found  him  guilty  on  the  second  and 
fourth  counts ;  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  five 
years.  And  the  prisoner  moved  the  court 
for  a  new  trial  on  various  grounds ;  but  it 
is  unnecessary  to  state  them.  The  court 
overruled  the  motion  ;  and  the  prisoner  ex- 
cepted. The  court  certified  the  facts  proved ; 
which  were  such  as  are  stated  in  Chahoon's 
case,  or  may  be  gathered  from  the  previous 
exceptions. 

The  prisoner  applied  to  this  court'  for  a 
writ  of  error  to  the  judgment,  which  was 
allowed. 

Young,  and  Henry  A.  Wise,  for  the  pris- 
oner. 

The  Attorney-General,  for  the  Common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  judgment 
of  the  court. 

This  day  came  as  well  the  plaintiff  in 
error,  by  his  counsel,  as  the  attorney-gen- 
eral in  behalf  of  the  Commonwealth,  and 
the  court  having  maturely  considered  the 
transcript  of  the  record  of  the  judgment 
aforesaid,  and  the  arguments  of  counsel,  is 
of  opinion  that  there  was  no  error  in  the 
judgment  of  the  Hustings  court  of  the  city 
of  Richmond  in  refusing  to  discharge  the 
prisoner  from  further  prosecution  upon  the 
ground  that  three  regular  terms  of  said 
court  had  passed  without  his  trial. 

The  34th  section  of  chapter  208,  of  Sess. 
Acts,  1866-7,  is  in  these  words:  "Every 

815  person  charged  *with  felony,  and  held 
in  any  court  for  trial,  shall  be  forever 

discharged  from  prosecution  for  the  offence, 
if  there  be  three  regular  terms  of  such  conrt, 
after  he  is  so  held,  without   a   trial ;  unless 


642 


20  QRATT. 


Sands  v.  Thb  Commonwbai«th. 


616,  817,  618 


the  failure  to  try  him  was  caused  by  his 
insanity,  or  by  the  witnesses  for  the  Com- 
monwealth being  enticed  or  kept  away,  or 
prevented  from  attending-  by  sickness  or 
inevitable  accident,  or  by  a  continuance 
g^ranted  on  the  motion  of  the  accused,  or  by 
reason  of  his  escaping  from  jail,  or  failing 
to  appear  according  to  his  recognizance,  or 
of  the  inability  of  the  jury  to  agree  in  their 
verdict. ' ' 

It  is  provided  by  law,  that  **  there  shall 
be  a  term  of  the  Hustings  court  for  the  city 
of  Richmond  for  each  month  in  the  year, 
except  the  month  of  August,  commencing 
on  the  first  Monday  in  the  month,  and  con- 
tinuing so  long  as  the  business  before  the 
court  may  require." 

The  record  shows  that  the  accused  was 
indicted  at  the  May  term,  1870,  to  wit :  on 
the  fourth  day  of  June,  that  being  the  last 
day  of  the  May  term.  A  capias  to  answer 
the  indictment  was  at  once  issued.  The 
record  does  not  show  when  the  capias  was 
executed ;  but  it  appears  that  on  the  first 
day  of  the  June  term,  to  wit :  on  Monday, 
the  6th  day  of  June,  the  accused  was  brought 
into  court  in  custody  of  the  sergeant  of  the 
city  of  Richmond,  under  the  capias  awarded 
against  him  on  the  4th  day  of  June. 

Upon  the  motion  of  the  attorney  for  the 
Commonwealth,  the  case  was  continued 
ft'om  tim^  to  time  until  the  October  term. 
On  the  31st  day  of  October,  the  accused, 
being  arraigned  upon  the  indictment  found 
against  him  on  the  last  day  of  the  May 
term,  moved  the  court  to  discharge  him 
from  further  prosecution,  upon  the  ground 
that  three  regular  terms  of  the  court  had 
passed  since  he  had  been  held  for  trial  under 
said  indictment.  The  court  overruled  this 
motion ;  and  the  prisoner  excepted, 
816  and  brings  before  this  court  the  *ques- 
tion.  What  is  the  true  construction  of 
the  34th  section  of  the  act  above  referred 
to? 

It  is  insisted  by  the  counsel  for  the  ac- 
cused, that  the  June  term  of  the  said  Hus- 
tings court  must  be  counted  as  one  of  the 
terms  after  which  the  accused  was  held  for 
trial,  because  the  record  shews  that,  on  the 
first  day  of  that  term,  the  accused  was 
brought  into  court,  under  the  capias  issued 
on  the  last  day  of  the  May  term,  and  that 
the  first  entry  made  upon  the  records  of  the 
court  on  that  day  (to  wit:  the  first  day  of 
the  June  term),  was  an  entry  recognizing 
the  accused  to  appear  on  the  next  day ;  and 
that  the  whole  of  the  June  term  remained, 
at  which  he  might  have  been  tried;  and 
that,  therefore,  the  June  term  ought  to  be 
taken  into  the  computation,  to  make  up  the 
three  regular  terms. 

The  court  is  of  opinion  that  the  accused, 
in  this  case,  was  held  for  trial,  in  the 
Hustings  court  for  the  city  of  Richmond, 
on  the  first  day  of  the  June  term,  and  not 
before.  He  was  held  for  trial  in  that  court, 
from  the  moment  he  was  delivered  by  the 
officer,  charged  with  the  execution  of  the 
capias,  into  the  custody  of  the  court,-  and 
not  before.  While  in  custody  of  the  officer, 
under  the  capias,  he  was  held  by  that  officer, 


to  be  brought  into  court  to  answer  the  in* 
dictment,  and  could  not  be  said  to  be  held 
in  court  for  trial,  until  actually  delivered 
into  its  custody.  So  that,  no  matter  when 
he  was  arrested  by  the  officer,  he  was  held 
in  court  for  trial  for  the  first  time  on  the 
day  he  was  brought  into  court  in  charge  of* 
the  officer  who  executed  the  capias.  The 
law  makes  it  the  duty  of  an  officer,  who* 
under  a  capias  from  a  court  arrests  a  per-* 
son,  accused  of  an  offence  not  bailable,  or' 
for  which  bail  is  not  given,  to  deliver  the 
accused  to  the  court,  if  sitting,  or  to  the 
jailor  thereof,  who  shall  receive  and  im- 
prison him.  Sess.  Acts,  '66-7,  {  20,  p.  930. 
If  the  court  be  in  session,  he  can  be  said 
to  be  held  in  court  for  trial,  only  from 

817  the  time  he  is  delivered  *into  the  cus- 
tody of  the  court.     If  the  court  be  not 

in  session,  and  the  accused  is  committed  to 
jail,  he  cannot  be  said  to  be  held  in  court  for 
trial  until  after  the  session  of  the  court 
begins ;  for,  during  the  vacation  of  a  court  a 
party  cannot  be  said  to  be  held  in  court 
for  trial.  So,  where  a  party  has  been  com- 
mitted by  a  justice  of  the  peace,  and  sent 
on  to  answer  an  indictment,  such  party  can 
only  be  said  to  be  held  in  court  for  trial 
from  the  time  he  appears  to  answer  the  in- 
dictment, if  on  bail,  and  if  in  jail,  from 
the  time  the  court  meets  in  which  he  may 
be  tried.  In  any  case,  the  term  of  the  court 
in  which  he  is  first  held  for  trial  is  not  to 
be  computed  to  make  up  the  three  regular 
terms;  but  there  must  be  three  regular 
terms  after  that  terra,  without  a  trial,  before 
he  can  claim  his  discharge.  Now,  the  sec- 
tion under  consideration  provide  that  every 
person  charged  with  felony  and  held  in  any 
court  for  trial,  shall  be  forever  discharged 
from  prosecution  for  the  offence,  if  there 
be  three  regular  terms  of  such  court  after 
he  is  so  held  without  a  trial.  Each  term  of 
a  court  has  a  fixed  period  at  which  it  begins 
and  ends.  The  term  of  the  Hustings  court 
of  the  city  of  Richmond  (as  prescribed  by 
law)  begins  on  the  first  Monday  in  each 
month,  except  the  month  of  August,  and 
ends  whenever  the  court  adjourns  to  the 
next  term.  The  term  may  consist  of  thirty 
days,  or  ten  days,  or  one  day,  depending 
upon  how  long  the  court  may  sit.  If  the 
court  should  adjourn  on  the  first  Monday 
(sitting  only  one  day),  to  the  first  day  of 
the  next  term,  that  one  day  is  as  much  a 
term  of  the  court  as  if  it  sat  for  thirty  days. 
Before  a  prisoner  is  entitled  to  his  dis- 
charge, under  this  section,  there  must  be 
three  regular  terms — that  is,  plainly,  whole 
terms ;  not  parts  or  fractions  of  three  terms, 
but  three  entire  terms,  of  such  court  after 
he  is  so  held,  without  a  trial;  or,  in  other 
words,  there  must  be  three  periods  of  a 
session  of  such  court,  having  a  begin- 

818  ning  and  ending  after  that  term  *when 
he  is  first  held  for  trial.     If   the  term 

has  commenced  (no  matter  how  soon  after 
its  commencement  the  prisoner  has  been 
delivered  into  the  custody  of  the  court),  that 
term  cannot  be  counted  as  one  of  the  three 
regular  terms,  after  he  is  held  for  trial, 
because  a  part  of  that  term  has  already  ex- 
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pired  and  there  is  but  a  part  of  it  left ;  it 
may  be  a  lar^e  part  or  a  small  part,  de- 
pending upon  how  long  the  court  may  ait; 
still  it  is  not  an  entire  term.  And  it  can- 
not be  said  that  in  such  a  case  a  term  of  the 
court  has  passed  when  only  a  part  of  a 
term  has  expired :  for  that  would  be  to  hold 
that  a  term  of  a  court  means  a  part  of  a 
term. 

Nor  is  there  any  force  in  the  position 
that,  in  this  case,  the  June  term  must  be 
computed  as  one  of  the  three  regular  terms 
after  the  accused  was  in  custody,  because 
there  was  sufficient  time  left,  of  that  term, 
in  which  he  might  have  been  tried.  To 
adopt  this  view  would  be  to  put  the  decision 
in  every  case  upon  evidence  aliunde,  instead 
of  having  a  uniform  rule  of  interpretation 
to  be  applied  to  all  cases.  In  the  language 
of  Judge  L/omax  in  Beirs  case,  7  Gratt. 
646,  *'It  seems  much  better  to  take  some 
fixed  and  uniform  rule  from  the  language 
and  meaning  of  the  statute,  than  a  rule  to 
be  derived  from  what  the  court  may  be  sup- 
posed, in  a  presumed  state  of  its  business, 
to  have  had  the  capacity  to  do. '  *  The  court 
is  therefore  of  opinion  that  the  said  Hus- 
tings court  was  not  in  error  in  refusing  to 
discharge  the  prisoner. 

II.  But  the  court  is  further  of  opinion 
that  the  said  Hustings  court  was  in  error 
in  refusing  to  quash  the  venire  facias, 
which  directed  the  sergeant  of  the  city  of 
Richmond  **to  cause  to  come  before  the 
Hustings  court  twenty-four  good  and  lawful 
men,  qualified  to  vote  and  hold  office  under 
the  constitution  of  the  State  of  Virginia, 
each  one  of  whom  is  twenty-one  years  of 
age,  to  recognize,  on  their  oaths, 
819  whether  the  said  Johnson  H.  *Sands 
be  guilty  of  the  felony  with  which  he 
stands  indicted  or  not." 

The  court  is  of  opinion  that  the  provi- 
sions of  the  constitution,  contained  in  the 
third  section  of  the  fourth  article,  which 
declares  that  **all  persons  entitled  to  vote 
and  hold  office,  and  none  others,  shall  be 
eligible  to  sit  as  jurors,'*  does  not  execute 
itself  proprio  vigore;  but  that  legislative 
action  is  necessary  to  put  it  into  operation 
and  give  it  effect.  This  would  be  so,  in- 
dependent of  the  schedule.  But  the  sched- 
ule, which  is  a  part  of  the  constitution,  and 
which  limits  its  operation,  contains  the 
following  provisions,  which,  in  its  own 
language,  were  adopted  in  order  that  no 
inconvenience  might  arise  from  changes  in 
that  constitution.  Sec.  2 :  '  'AH  indictments 
which  shall  have  been  found,  or  which  may 
hereafter  be  found,  for  any  crime  or  offence 
committed  before  the  adoption  of  this  con- 
stitution, may  be  proceeded  upon  as  if  no 
change  had  taken  place.*'  Sec.  4:  **A11 
crimes  and  misdemeanors  and  penal  actions 
shall  be  tried,  punished  and  prosecuted  as 
though  no  change  had  taken  plsLce,  until 
otherwise  provided  by  law."  The  second 
section  refers  exclusively  to  crimes  and 
offences  committed  before  the  adoption  of 
the  constitution.  It  was  not  intended, 
however,  as  a  limitation  on  the  power  of , 
the  L/egislature  to  adopt  a  mode  of  criminal  i 


procedure  in  all  cases  of  crimes  and  misde- 
meanors (whether  committed  before  or  after 
the  adoption  of  the  constitution)  ;  but  was 
intended  simply  to  provide  that  proceedings 
in  the  cases  therein  mentioned  mig-ht  be 
had,  according  to  the  existing  law,  in  the 
absence  of  such  legislation.  The  foorth 
section  is  a  broader  and  more  comprehen- 
sive provision,  embracing  all  crimes  and 
misdemeanors  and  penal  actions ;  and  is  an 
emphatic  and  positive  declaration,  that  thej 
shall  be  tried,  prosecuted  and  punished,  as 
though    no    change   had   taken  place,  until 

otherwise  provided  by  law. 
820  *The  issuing   and    execution    of  a 

writ  of  venire  facias,  is  certainly  a 
part,  and  a  most  important  part,  of  every 
criminal  trial.  It  is  a  necessary  incident 
to  every  trial,  and  provisions  concerning  it 
are  always  contained  in  the  Criminal  Code, 
under  the  head,  ''Trial  and  its  incidents.*' 
It  is  manifest,  that  everything  relating  to 
the  trial  of  a  criminal  offence,  must,  by 
the  very  terms  of  the  schedule,  be  proceeded 
with  under  the  forms  of  existing  laws, 
until  the  I^egislature  shall  make  the  change. 
The  courts  cannot  make  the  chang^e  by 
seeking  to  conform  the  writ  to  a  provision 
of  the  constitution,  which  is  inoperative 
without  legislative  action ;  for  that  wonid 
be  for  the  courts  to  assume  legislative  func- 
tions, and  perform  a  legislative  act.  When- 
ever the  I^egislature  shall  provided  different 
mode  of  criminal  procedure,  in  accordance 
with  the  provisions  of  the  constitution,  in 
respect  to  jurors,  then,  of  course,  the  pro- 
ceedings in  all  cases  will  be  had  in  conform- 
ity to  such  laws;  but,  until  such  change 
is  made,  the  existing  laws  remain  in  full 
force  and  effect.  The  court  is,  therefore,  of 
opinion,  that  the  venire  facias  in  this  case, 
instead  of  being  issued  in  the  form  set 
forth  in  the  second  bill  of  exceptions,  ought 
to  have  been  issued  in  pursuance  of  the  di- 
rections of  chap.  208  of  the  Code,  as  amended 
by  the  act  of  1866-7,  pp.  932,  933 ;  and  for 
this  error  the  said  judgment  must  t>e  re- 
versed. 

The  court  might  here  conclude  this  opin- 
ion, without  taking  any  notice  of  the  other 
questions  presented  by  the  record.  But,  as 
these  questions  have  been  fully  argued  be- 
fore this  court,  and  as  many  of  them  may 
arise  in  the  future  trial  of  this  case  in  the 
court  below,  this  court  has  considered  them, 
and  will  now  proceed  to  express  an  opinion 
upon  such  of  them  as  are  likely  again  so  to 
arise. 

III.  It   is   not    necessary   that   the    conrt 
should  express  any   opinion   upon  the 

821      third  assignment   of  error,  as  to  ^tbe 
acceptance  of  the  juror  Cunningham, 
inasmuch  as  in  the  new  trial  to  be  had  this 
question  cannot  again  arise. 

IV.  As  to  the  fourth  assignment  of  error, 
to  wit,  as  to  the  admissibility  of  evidence 
offered  by  the  Commonwealth  to  show  the 
pecuniary  condition  and  habits  of  Solomon 
Haunstein,  the  court  is  of  opinion  that  tlze 
Hustings  court  was  not  in  error  in  admit- 
ting such  evidence,  and  in  refusing  to 
dude  the  same  from  the  jury. 
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V.  The  court  is  further  of  opinion  that 
the  Hustings  court  was  not  in  error,  in  ad- 
mitting in  evidence  to  the  jurri  the  record 
of  the  proceedings  of  the  County  court  of 
Henrico,  in  a  suit  upon  the  alleged  forged 
bond,  together  with  the  testimony  of  Wm. 
Folkes,  the  clerk  of  the  said  court. 

VI.  Nor  did  the  Hustings  court  err,  in 
admitting  as  evidence,  the  record  of  the 
proceedings  of  the  Circuit  court  of  Henrico, 
the  object  of  which  last  named  suit  was  to 
enforce  the  judgment  which  had  been  ob- 
tained on  the  alleged  forged  bond,  together 
with  evidence  of  Temple  Kllett,  the  clerk 
of  the  said  court ;  the  court  being  of  opin- 
ion that  every  act  of  the  prisoner,  tending 
to  shew  an  attempt  to  employ  as  true  the 
bond  of  Solomon  Haunstein,  alleged  to  be 
forged,  by  seeking  in  any  way,  through 
the  courts  or  otherwise,  to  subject  the  estate 
of  said  Haunstein  to  the  payment  of  the 
alleged  forged  bond,  was  legitimate  evi- 
dence to  go  to  the  jury,  to  be  considered  and 
weighed  by  them,  along  with  the  other  facts 
of  the  case. 

Vn.  The  court  is  further  of  opinion  that 
the  Hustings  court  was  in  error  in  admitting 
in  evidence  the  record  of  the  chancery  suit 
of  **  Sands  v.  Page,  escheator,*'  and  that 
the  same  ought  to  have  been  excluded  from 
the  jury  as  irrelevant  to  the  issue  they  were 
sworn  to  try. 

Vni.  and  IX.  The  court  is  further 
822  of  opinion  that  *the  Hustings  court 
did  not  err  in  refusing  to  exclude  from 
the  jury  the  questions  asked  the  witness, 
R.  S.  Sanxay,  and  his  replies  thereto,  which 
form  the  subject  of  the  13th,  14th  and  ISth 
bills  of  exceptions,  in  reference  to  the  sale 
of  the  real  estate  of  Solomon  Haunstein, 
and  his  purchase  at  said  sale.  Nor  was 
there  any  error  in  excluding  the  paper 
offered  during  his  examination  by  the  pris- 
oner's counsel ;  that  paper  being  an  ex  parte 
settlement,  by  a  commissioner  in  chancery, 
of  the  transactions  of  Richard  D.  Sanxay, 
the  father  of  the  witness,  as  curator  of  a 
lunatic,  one  Eliza  Keith ;  and  was  not  only 
wholly  irrelevant  to  the  issue,  but  was  not 
evidence  for  the  purpose  for  which  it  was 
offered,  to  wit :  to  sustain  the  veracity  of 
the  witness,  R.  S.  Sanxay. 

X.  Upon  the  10th  error  assigned,  which 
presents  the  question,  whether  the  conver- 
sations between  the  witness,  Thomas  R. 
Bowden,  and  Richard  D.  Sanxay,  who  was 
the  curator  of  Haunstein 's  estate  (which 
conversation,  it  is  shown,  was  not  commu- 
nicated to  the  prisoner),  were  proper  evi- 
dence to  go  to  the  jury,  the  court  is  equally 
divided,  two  of  the  judges  (Moncure  and 
Anderson)  being  of  opinion  that  such  con- 
versation is  admissible  as  evidence,  while 
two  (Christian  and  Staples)  are  of  opinion 
that  it  ought  to  have  been  excluded ;  the 
result  being,  by  the  decision  of  a  divided 
court,  that  there  was  no  error  in  the  Hus- 
tings court  in  refusing  to  exclude  such  evi- 
dence. 

XI.  The  eleventh  assignment  of  error,  as 
to  the  motion  to  exclude  the  two  chancery 
records,    after  the   close   of  the  Common- 


wealth's evidence,  raises  in  another  form 
the  same  questions  which  have  already  sub- 
stantially been  disposed  of,  and  there  only 
remains  to  be  considered 

XII.  The  twelfth  error   assigned,    which 

is  the  refusal  of  the  court  to  give  the  third 

instruction    asked    for    by    the    prisoner's 

counsel,  and  the  giving  another  in  lieu 

823  *thereof.     The    court    is    of    opinion 
that   the    Hustings   court   did  not  err 

in  refusing  to  give  the  instructions  asked 
for,  without  explanation  or  modification. 
But  the  court  is  of  opinion  that  the  Hus- 
tings court  should  have  given  the  said  in- 
struction entire,  in  the  language  in  which 
it  was  asked,  or  language  of  like  import, 
with  the  following  or  like  modifications 
added:  * 'But  any  assertion  cr  declaration, 
by  word  or  act,  directly  or  indirectly,  that 
the  forged  writing  or  endorsement  is  good, 
with  such  knowledge  or  intent,  is  an  utter- 
ing or  attempting  to  employ  as  true  said 
writing  or  endorsement ;  provided  that  such 
assertion  or  declaration  was  made  in  the 
prosecution  of  the  purpose  of  obtaining  the 
money  mentioned  in  said  writing;*'  so  that 
the  instruction  would  then  read  as  follows: 
That  before  the  jury  can  convict  the  accused 
upon  the  second  or  fourth  counts  of  the  in- 
dictment, the  jury  must  be  satisfied,  from 
the  evidence,  that  the  accused  himself  ut- 
tered or  attempted  to  employ  as  true  the 
said  forged  writing,  or  the  forged  endorse- 
ment respectively,  or  was  present  at  the 
time  such  forged  writing  or  forged  endorse- 
ment, respectively,  were  uttered  or  at- 
tempted to  be  employed  as  true,  by  some 
other  person,  aiding  and  assisting  such 
other  person  to  utter  and  employ  the  same 
as  true;  and  in  either  case,  that  the  jury 
must  be  further  satisfied,  from  the  evidence, 
that  the  accused  knew  at  the  time  that  the 
said  forged  writing,  or  the  said  forged 
endorsement,  respectively,  were  in  fact 
forged ;  and  that  such  uttering  or  attempt- 
ing to  employ  as  true  in  either  case,  were 
made  or  done  by  the  accused  with  the  intent 
charged  in  the  indictment.  But  any  asser- 
tion or  declaration,  by  word  or  act,  directly 
or  indirectly,  that  the  forged  writing  or 
endorsement  is  good,  with  such  knowledge 
and  intent,  is  an  uttering  or  attempting  to 
employ  as  true  the  said  writing  or  endorse* 
ment ;  provided  that  such  assertion  or  dec- 
laration was  made  in  the  prosecution 

824  of  the  purpose  *of  obtaining  the  money 
mentioned  in  the  said  writing. 

Xni.  The  court  is  further  of  opinion,  for 
reasons  given  in  the  opinion  of  the  court 
in  the  case  of  Chahoon  v.  The  Common- 
wealth, that  the  offence  with  which  the  ac- 
cused stands  indicted  was  committed,  if 
committed  at  all,  within  the  jurisdiction  of 
the  Hustings  court  of  the  city  of  Richmond. 

Wherefore,  for  the  error  of  the  said  court 
of  Hustings  in  overruling  the  motion  of 
the  accused  to  quash  the  venire  facias,  as 
aforesaid,  it  seemeth  to  the  court  here 
that  the  judgment  aforesaid  is  erroneous. 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled;  and  it  is  ordered 
that  the  verdict  rendered  by  the  jury  be  set 
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aside,  and  that  the  cause  be  remanded  to 
the  said  court  of  Hustings,  with  directions 
to  proceed  in  the  manner  prescribed  by  law, 
to  cause  another  jury,  duly  qualified,  to 
come  and  say  whether  the  said  Johnson  H. 
Sands  be  guilty  of  the  felony  wherewith  he 
stands  accused  in  the  said  indictment  men- 
tioned, or  not  guilty ;  and  further  to  pro- 
ceed as  the  law  requires. 

Which  is  ordered  to  be  certified  to  the 
said  court  of  Huntings  for  the  city  of  Rich- 
mond. 

Judgment  reversed. 


825       *Taylor  v.  The  Commonwealth. 

Marcb  Term,  1871,  Richmond. 

JoTKBS.  J.,  absent,  sick.       * 
I.  Indictment— Rape— OmlMion  of  the  Word  Pem«le.«— 

An  indictment  for  rape  does  not  charge  that  it  was 
committed  on  a  female,  but  the  name  giren  is  a 
woman's  name,  and  the  Indictment  uses  the  pro- 
nouns "she"  and  "her,"  In  speakinsr  of  the  person 
upon  whom  the  rape  was  committed.  Hkld: 
Thoufirh  it  would  have  been  better  to  use  the  word 
female,  as  it  is  the  word  used  in  the  statute,  yet  the 
lanfiTuafre  used  sufficiently  shows  that  the  rape  was 
committed  on  a  female,  and  is  therefore  srood. 

a.  Same— '^Idem  Son«ns**— Question  for  Jury.— The 
question  whether  the  name  in  the  indictment  is 
idem  sonana  with  the  true  name  of  the  person 
upon  whom  the  offence  was  committed,  is  a  ques- 
tion for  the  Jury,  and  not  for  the  court. 

3.  Same— Immaterlftl  Error  as  to  Name.— The  indict- 
ment charges  that  the  rape  was  committed  upon 
Helen  Frances  Davis,  and  the  true  name  is  Helen 
Francis  Davids:  hut  the  proof  Is,  she  was  as  fre- 
quently called  the  first,  in  the  community,  as  the 
last.  The  proof  of  the  rape  upon  Helen  Frances 
Davids  is  admissible  under  the  indictment 

This  was  an  indictment  in  the  County 
court  of  Norfolk,  against  John  W.  Taylor, 
for  rape.  The  indictment  charged  that  the 
prisoner,  on  the  5th  of  May,  1870,  in  the 
county  of  Norfolk,  in  and  upon  one  BUen 
Frances  Davis,  she  being  then  over  twelve 
years  of  age,  with  force,    &c.,  and  her,  the 

*lndlctment  under  Statute.— See  foot-noU  to  Cousins 
V.  Com.,  19  Gratt  807. 

In  Randall  v.  Com.,  24  Oratt.  646,  the  court,  citiuff 
the  principal  case,  said :  "There  are  certain  technical 
terms  of  description  required  to  be  used  in  the 
indictment  for  certain  offences  which  are  absolutely 
necessary  to  determine  the  judsmenL  Thus  the 
word  'feloniously'  must  be  used  in  every  indictment 
for  felony." 

In  Benton's  Case.  91  Va.  793,  218.  £.  Rep.i495,  it  was 
said:  "And  while  it  is  better,  as  has  frequently  been 
said  by  this  court,  to  describe  an  offence  in  the  very 
words  of  the  statute,  yet  it  will  be  sufficient  to  do  so 
in  any  other  words  that  are  synonymous,  and  which 
plainly  brinsr  the  case  within  the  statute,  except 
where  certain  technical  words  are  necessary  to  be 
used  in  an  indictment  In  charfirin^  particular 
offences.  Howel's  Case,  5  GratL  664;  Youuflr's  Case, 
15  Gratt.  664;  Taylor's  Case,  20  Gratt  825;  and  Dnll's 
Case,  25  GratL  965.  The  demurrer  to  the  Indictment 
was  therefore  properly  overruled." 


said  Ellen  Frances  Davis,  then  and  there, 
&c.,  feloniously  did  ravish  and  carnally 
know,  against  her  will  and  by  force ;  against 
the  peace  and  dignity  of  the  Commonwealth. 
The  prisoner,  when  arraigned,  elected  to 
be  tried  in  the  Circuit  court.  In  that  court 
he  demurred  to  the  indictment ;  but  the 

826  demurrer   was   overruled.      He   *thcn 
pleaded   not  guilty.     Upon    the  trial, 

after  all  the  evidence  was  introduced,  the 
prisoner  moved  the  court  to  instruct  the 
jury,  as  follows: 

1st.  The  court  instructs  the  jury,  that  no 
evidence  &>hewing,  or  tending  to  shew,  that 
the  prisoner  committed  a  rape  on  the  person 
of  Helen  Frances  Davids,  can  be  enter- 
tained by  the  jury ;  the  indictment  charg- 
ing the  offence  as  having  been  committed 
on  one  Ellen  Frances  Davis.  And  that, 
although  they  may  be  satisfied,  from  the 
evidence,  that  the  prisoner  committed  rape 
upon  the  person  of  the  witness  Helen 
Frances  Davids,  they  must  find  for  the 
prisoner. 

2.  The  court  instructs  the  jury,  that  any 
evidence  tending  to  shew  the  commission, 
or  attempt  to  commit,  a  rape  upon  the  per- 
son of  Helen  Frances  Davids,  will  not  sup- 
port the  indictment. 

The  court  refused  to  give  the  instructions; 
and  the  prisoner  excepted.  It  appeared 
from  the  bill  of  exceptions,  that  the  name 
of  the  prosecutrix  was  given  by  her  as  Helen 
Frances  Davids ;  and  it  was  proved  by  other 
witnesses  that  the  prisoner  committed  a 
rape  upon  her.  It  was  also  proved  by  the 
Commonwealth  that  the  said  prosecutrix 
was  as  frequently  called  Ellen  Frances 
Davis  in  the  community  as  Helen  Frances 
Davids. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  fifteen  years.  And  he  then 
moved  an  arrest  of  judgment  on  the  grounds: 

1st.  That  there  is  a  defect  in  the  indict- 
ment, in  this,  that  it  fails  to  allege  that 
the  party,  upon  whom  the  offence  was 
charged  to  have  been  committed,  is  a 
female. 

2d.     That    the    Commonwealth    failed    to 

sustain  the  allegation   that  the  offence  was 

committed  upon  one   Ellen    Frances  Davis. 

But  the  court  refused  to  arrest  the 

827  judgment;   and   ^sentenced  the   pris- 
oner in  accordance   with   the  verdict. 

And  thereupon,  upon  the  application  of  the 
prisoner,  a  writ  of  error  was  awarded  by 
this  court. 

Godwin  and  John  Howard,  for  the  pris- 
oner. 

The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.  This  is  a  writ  of  error  to 
a  judgment  of  conviction  for  rape.  There 
are  three  questions  in  the  case.  First, 
whether  the  indictment  is  defective  in  not 
stating  that  the  person  on  whom  the  offence 
is  charged  to  have  been  committed  is  a  fe- 
male. Secondly,  whether  Ellen  Frances 
Davis,    the   name   given    to  such  person  in 
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the  indictment,  and  Helen  f^rances  Davids, 
the  true  name  of  said  person,  are  the  same 
names  or  of  the  same  sound.  And,  thirdly, 
whether,  according  to  the  evidence,  the  said 
person  is  so  known  by  the  name  of  Ellen 
f^rances  Davis,  as  that  a  description  of  her 
by  that  name  in  the  indictment  is  a  suffi- 
cient description. 

1.  As  to  the  first  question.  The  statute 
on  which  the  indictment  is  founded  is  in 
these  words:  **If  any  person  carnally  know 
a  female  of  the  age  of  twelve  years  or  more, 
ag-ainst  her  will,  by  force,  he  shall  be,  at 
the  discretion  of  the  jury,  punished  by 
death,  or  confined  in  the  penitentiary  for 
not  less  than  ten  nor  more  than  twenty 
years."  Acts  of  Assembly,  1865-6,  p.  82, 
chap.  14.  According  to  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in 
error,  it  is  generally  proper  and  safest  to 
follow  in  the  indictment  the  description 
g^iven  of  the  offence  in  the  statute  which 
creates  it.  And,  as  the  word  ^*  female"  is 
here  used  in  the  statute,  it  would  have  been 
better  to  have  used  it  also  in  the  indict- 
ment. There  are  certain  technical  words 
of  description  of  an  offence  which  can- 
not be  substituted  by  the  use  of  other 
'words  in  an  indictment;  such  as  the 
words  *  *  feloniously, "  *  *  burglariously,  * ' 
828  ♦**camally  know,"  Ac.  But  descrip- 
tive words,  which  are  not  of  such 
technical  character,  though  they  generally 
better  express  their  own  meaning  than  any 
other  words  that  can  be  used,  may  be  sub- 
stituted by  the  use  of  synonymous  words, 
or  words  which  plainly  bring  the  case 
vrithin  the  meaning  of  the  statute.  The 
-word  **  female"  here  is  certainly  not  of  that 
technical  character. 

Then  is  there  enough  in  the  indictment 
plainly  to  show  that  the  person  on  whom 
the  offence  is  charged  to  have  been  com- 
mitted is  a  female?  I  think  there  is.  Both 
of  the  names,  ** Ellen"  and  ** Frances,"  are 
names  universally  applied  to  females  only, 
and  the  personal  pronoun  of  the  female 
g-ender,  **her,"  is  twice  used  in  the  indict- 
ment in  relation  to  the  person  therein  de- 
scribed as  '^Bllen  Frances  Davis;"  and 
there  is  not  a  word  in  the  indictment  tend- 
ing to  show  that  such  person  is  not  a  fe- 
male. 

But  the  cases  cited  by  the  attorney-gen- 
eral on  this  subject  are  directly  in  point, 
are  founded  on  good  reason,  and  pla^ce  the 
matter  beyond  all  controversy.  They  are 
The  State  v.  Goings,  4  Dev.  &  Bat.  R. 
152 ;  The  State  v.  Farmer,  4  Ired.  R.  224 ; 
and  The  State  v.  Hussey,  7  Clarke  Iowa  R. 
409.  They  all  show  (to  use  the  language  of 
Wright,  Ch.  J.,  in  the  last  named  case) 
that,  *  Vhile  it  would  be  better  in  such  cases 
to  charge  expressly  the  sex,  yet  the  omis- 
sion of  such  averment  will  not  vitiate,  if 
the  same  thing  appears  from  all  that  is 
stated  by  the  pleader. ' '  And  in  all  of  them 
the  name  of  the  person  injured,  and  the 
g'ender  of  the  pronoun  used  in  reference  to 
such  person,  were  held  sufficient  to  show 
that  the  person  was  a  female,  upon  whom 
aione  the  offence  could  be  committed,    ac- 


cording to  the  express  language  of  the  stat- 
ute in  each  case. 

2.  As  to  the  second  question,  to  wit :  that 
in  reference  to  the  identity  or  of  the  sound. 

There  has  been    much  contrariety  of 

829  decision  on  this   subject;  that  is,  *as 
to  what  is  ^4dem  sonans;"  and  cases 

might  no  doubt  be  referred  to,  strongly 
tending  to  maintain  each .  side  of  the  ques- 
tion in  this  case.  See  1  Am.  Cr.  L<aw,  by 
Wharton,  {{  258,  597.  But  the  question  is 
one  for  the  jury,  and  not  for  the  court, 
which  cannot  instruct  the  jury,  as  matter 
of  law,  that  an3'  two  names  are  or  are  not 
of  the  same  sound.  Id.  {  258;  Regina  v. 
Davis,  2  Denn.  231 ;  6  Brit.  Cr.  Cas.  233. 
The  plaintiff  in  error,  in  the  two  instruc- 
tions asked  for  by  him,  proceeded  upon  the 
erroneous  ground,  that  what  is  idem  sonans, 
is  a  question  of  law  for  the  court.  And  the 
court  was,  therefore  right  in  refusing  to 
give  them.  Perhaps,  if  there  had  been 
nothing  else  in  the  case  to  identify  the 
person  but  the  similarity  of  the  names,  it 
might  have  been  proper  for  the  court,  in 
refusing  the  instructions  asked  for,  to 
have  gone  further,  and  referred  the  question 
of  sameness  of  sound  to  the  jury.  Attor- 
ney-General V.  Hawkes,  1  Crompton  &  Jer- 
vis'  Exch.  R.  120.  But  there  was  something 
else  in  the  case  which  rendered  it  unneces- 
sary if  not  improper  to  refer  that  question 
to  the  jury.  And  this  brings  us  to  the  en- 
quiry. 

3.  As  to  the  third  and  last  question  in 
the  case,  to  wit :  Whether,  according  to  the 
evidence,  the  person  charged  to  have  been 
injured  is  so  known  by  the  name  of  Ellen 
Frances  Davis,  as  that  a  description  of  her 
bv  that  name  is  a  sufficient  description? 
The  bill  of  exceptions  shows  that  it  was 
**proved  by  the  Commonwealth  that  the  said 
prosecutrix  was  as  frequentl}'  called  Ellen 
Frances  Davis,  in  the  communit3',  as  Helen 
Francis  Davids ;"  and  there  is  not  a  particle 
of  evidence  in  the  record  to  the  contrary. 
It  may  therefore  be  taken  as  a  fact  in  the 
cause,  and  the  question  is.  What  is  the  law 
arising  upon  that  fact,  as  applied  to  this 
case?  Is  it  sufficient  to  describe  her  in  the 
indictment  as  **Ellen  Frances  Davis?"  I 
think  it  is,  and  that  this  is  manifest  from 
all  the  authorities. 

In  the  case  before  cited,  of  the   At- 

830  tomey-General    v.    *Hawkes,    which 
was    an    information    for    offering   a 

bribe  to  Thomas  Dabbs,  a  custom-house 
officer,  there  was  evidence  that  his  name  of 
baptism  was  Thomas  Tyrrel  Dabbs,  in 
which  name  his  commission  was  made  out, 
but  that  he  was  as  well,  or  better,  known 
at  the  custom-house  and  in  the  trade  by  the 
name  of  Thomas  Dabbs,  which  name  he 
himself  generally  used.  It  was  held  to  be 
no  variance.  *'It  has  been  stated,"  says 
the  Lord  Chief  Baron  Alexander,  **that 
one  reason  for  requiring  precision  is,  that, 
in  the  event  of  an  acquittal,  the  defendant 
may  be  able  to  avail  hfmself  of  that  ac- 
quittal by  pleading  antre  foi  acquit,  which, 
in  this  case  he  could  not  do,  because  a  new 
information  might  charge   him  with  an  at- 
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tempt  to  bribe  Thomas  Tyrrel  Dabbs,  and 
to  such  an  information  he  could  not  plead 
the  acouittal  on  a  charge  of  attempting  to 
bribe  Thomas  Dabbs.  To  this  I  answer 
that  he  might  defend  himself  in  that  way 
with  the  aid  of  an  averment,  which  it 
would  be  competent  to  him  to  introduce, 
that  Thomas  Dabbs  and  Thomas  Tyrrel 
Dabbs  were  the  same  person.  I  am  of 
opinion,  then,  that  this  is  no  material  vari- 
ance.*' **I  agree,**  says  Baron  Vaughan, 
*4f  the  proof  had  stood  nakedly  on  the  an- 
swer to  the  question, upon  cross-examination 
as  to  the  name,  that  the  name  was  Thomas 
Tyrrel  Dabbs,  without  further  explanation, 
that  the  variance  would  have  been  fatal ; 
because  Thomas  Tyrrel  Dabbs  is  not  Thomas 
Dabbs.  But  when,  upon  further  enquiry, 
it  appeared  that  the  witness  was  as  well, 
or  better  known,  by  the  name  of  Thomas 
Dabbs  than  by  the  name  of  Thomas  Tyrrel 
Dabbs ;  I  should  say  that  that  fact  being 
undisputed,  or,  if  disputed,  being  found  by 
the  jury,  there  was  no  longer  any  variance ; 
and  the  name  answering  the  description  in 
the  information,  it  became  a  sufficient  de- 
signatio  personae.*'  There  are  other  por- 
tions of  this  case  which  are  very  instructive, 
but    I    will   not   take  time  to  make  further 

quotations  from  it. 
831  *In  Roscoe's  criminal  evidence,   li- 

brary edition,  pp.  81,  82,  the  writer 
says:  *'If  the  name  be  that  by  which  a 
person  is  usually  called  or  known,  it  is 
sufficient.*'  And  he  cites  and  states,  in 
support  of  this  position,  the  case  of  Rex  v. 
Norton,  Russ.  &  Ry.  510;  Anon.  6  Car.  & 
Payne  R.  408,  25  Eng.  C.  L.  R.  460;  and 
Rex  V.  Williams,  7  Car.  &  Payne  298,  32 
Eng.  C.  Iv.  R.  And  in  note  to  p.  81,  he 
cites  the  case  of  The  State  v.  France,  1 
Overton  R.  434  (Tenn.),  in  which  it  was 
held  that  where  the  name  alleged  was  Har- 
ris, the  true  name  Harrison,  though  he  was 
sometimes  called  by  the  former,  it  was  no 
variance. 

See  also  1  Wharton,  {  257,  and  the  case 
cited  in  note  (k)  of  State  v.  Gardiner, 
Wright's  Ohio  R.   392. 

The  counsel  for  the  plaintiff  in  error  do 
not  deny  these  authorities;  but  seek  to  re- 
strict their  application  to  cases  in  which 
the  party  is  generally  known  by  the  name 
mentioned  in  the  indictment,  they  constru- 
ing the  word  generally  to  mean  better  than 
by  the  true  name.  I  do  not  think  there  is 
any  warrant  in  the  law  for  such  a  restric- 
tion, especially  connected  with  such  a  con- 
struction, and  I  think  the  cases  I  have  cited, 
and  the  reasons  on  which  they  are  founded, 
show  that  I  am  right.  They  show  that  it 
is  sufficient  if  the  party  be  as  well  known 
by  the  name  mentioned  in  the  indictment, 
as  by  the  true  name.  Wherever  that  is  the 
case  it  may  properly  be  said  that  the  party  is 
generally  known  by  both  names.  A  person 
may  universally  be  known— that  is,  by  all 
who  know  him  ^t  all — by  two  names;  and 
then,  of  course,  he  is  generally  known  by 
each.  The  prosecutor  cannot  be  expected 
to  know,  in  all  cases,  what  is  the  true  name. 
He  is  compelled,  in  most  cases,  to  describe 


the  party  by  the  name  he  bears  by  reputa- 
tion ;  and  no  evil  can  result  by  describing 
him  by  that  name,  as  has  already  been 
shown.  'In  this  case  the  proof  was  that  the 
party    *^was    as     frequently     called     Kllen 

Frances  Davis,  in  the  community,  as 
832      Helen    Frances  *Davids;"  not    called 

so  by  one,  or  two,  or  three,  or  any 
definite  or  circumscribed  number  of  persons, 
but  as  frequently  by  one  name  as  the  other, 
and  in  the  community.  Could  there  be 
stronger  evidence  that  that  was  a  name  by 
which  she  was  generally  known,  and  was 
not  the  prosecutor  plainly  warranted  in 
describing  her  by  that  name  in  the  indict- 
ment? I  have  already  answered  the  ques- 
tion, and  my  opinion  is  that  there  is  no 
error  in  the  judgment,  and  that  it  ought  to 
be  affirmed. 

The  other  judges  concurred   in  the  opin- 
ion of  the  President. 

Judgment  affirmed. 


833       ^Harris  v.  The  Commonwealth. 
March  Term,  1871,  Richmond. 

JOTNBs,  J.,  absent,  sick. 
I.  Common-Law  Dedications— intentioii  Necessary.*— 

In  order  to  constitute  a  dedication  of  property  to 
the  public,  there  must  be  an  intention  to  appropri- 
ate the  land  for  the  use  and  benefit  of  the  public. 
The  acts  and  declarations  of  the  owner,  indicating 
such  an  intention,  must  be  unmistakable  in  tbelr 
purpose,  and  decisive  in  their  character,  to  hare 
that  effect 

a.  5ame— 5ame— evMeooe  of  Intention.— This  intent 
may  be  presumed  from  circumstances  connected 
with  a  long  and  uninterrupted  user  by  the  public 
And  this  presumption  may  be  rebutted  by  circum- 
stances showing  that  an  appropriation  of  the 
property  to  the  use  of  the  public  was  not  intended. 

3.  Same— Streets— Acceptance.— In  this  State   there 

«Common-Law  Dedications— How  Made.— in  Bun  tin 

v.  Danyllle,  98  Va.  204,  84  S.  E.  Bep.  890.  Riclt.  J.. 
deliverinsr  the  opinion  of  the  court,  said :  *"  The 
principle  of  dedication  by  the  act  of  the  owner  of 
land.'  said  Judgb  Stapi^bs,  in  Harris*  Case.  20  Qratt. 
888,  'is  now  almost  universally  recognized  a^i  a  part 
of  the  common  law  in  this  country.*  Dedication  in 
an  appropriation  of  land  by  its  owner  for  the  public 
use.  It  may  be  express  or  implied.  It  may  be 
implied  from  long  use  by  the  pubUc  of  the  land 
claimed  to  have  been  dedicated.  Dedication  Is  not 
required  to  be  made  by  a  deed  or  other  wrltinc.  but 
may  be  effectually  and  validly  done  by  verbal 
declarations.  The  intent  is  Its  vital  principle,  and 
the  dedication  may  be  made  in  every  concci-rable 
way  that  such  intention  may  be  manifested,  it 
must,  however,  be  manifested  by  some  unequivocal 
act.  and  is  not  effectual  and  binding  until  accepted. 
When  the  Intention  of  the  owner  to  make  the  dedi- 
cation has  been  unequivocally  manifested,  and  there 
has  been  acceptance  by  competent  authority,  or 
such  lonsruse  by  the  public  as  to  render  Its  reclama> 
tion  unjust  and  improper,  the  dedication  is  com- 
plete." 

If  the  Intention  and  acceptance  are  once  es>tab- 
lished  no  lensrth  of  user  is  essential  to  an  irrevocable 
dedication.    But   dedication,  whether    expresot   or 


648 


20  QRATT. 


Harris  v.  The  Commonwbai.th. 


834,  836 


may  be  a  valid  acceptance  of  an  easement  in  a 
town,  witliont  any  distinct  act  of  recognition  by 
the  corporate  antborities  of  such  town.  Tbe 
mere  user,  however,  by  the  public,  ot  the  locus  in 
QUO.  will  not  of  itself  constitute  an  acceptance, 
without  regard  to  the  character  of  the  use,  and 
the  circumstances  and  length  of  time  under  which 
it  was  claimed  and  enjoyed. 

4.  Same  —  Same  —  Presumption  —  Estoppel.  —  Where 
property  in  a  town  is  set  apart  for  public  use,  and 
is  enjoyed  as  such,  and  private  and  public  rights 
are  required  with  reference  to  it  and  to  its  enjoy- 
ment, the  law  presumes  an  acceptance  on  the  part 
of  the  public  as  will  operate  an  estoppel  in  pait, 
and  preclude  the  owner  from  revoking  the  dedi- 
cation. 

5.  5ame—5ame— User  Regarded  as  Uceiue.— Where  no 

public  or  private  interests  have  been  acquired 
upon  the  faith  of  the  dedication,  the  mere  user,  by 
the  public,  of  the  supposed  street  or  alley,  although 
long  continued,  should  be  regarded  as  a  mere 
license,  revocable  at  the  pleasure  of  the  owner; 
unless  there  be  evidence  of  an  express  dedication; 
or  unless,  in  connection  with  such  long-continued 
user,  the  way  has  been,  by  the  proper  town 
authority,  recognized  as  a  street,  so  as  to  give 
notice  that  a  claim  to  it  as  an  easement  was 
asserted. 

6.  Evidence— Map—Inadmissible.— A  map  of  a  city, 
though  made  by  a  former  city  surveyor,  and  found 

in  the  office  of  the  register  of  the  city,  in  a 
834  book  labelled  "plans  *and  charts."  not 
appearing  to  have  been  made  by  the  author- 
ity of  the  city  government,  or  adopted  by  it,  is  not 
competent  evidence  for  the  Commonwealth,  in  a 
prosecution  for  obstructing  what  is  claimed  to  be 
a  street  of  the  city. 

This  was  an  indictment  in  the  court  of 
Hustings  of  Norfolk,  at  its  February  term 
for  1870,  against  Charles  Harris,  for  ob- 
structing Plume  street,  in  said  city.  The 
case  came  on  for  trial  in  April,  1870,  when 
the  jury  found  the  defendant  guilty. 

The  defendant  took  several  exceptions  to 
rulings  of  the  court.  The  first  was  to  the 
admission  of  a  lithographic  map,  purporting 
to  be  a  map  of  the  borough  of  Norfolk, 
made  by  John  Ridley,  surveyor  of  the 
borough.  This  map*  was  proved  to  have 
been  found  in  the  office  of  the  register  of 
the  said  city,  in  a  book  labelled  ** plans  and 

implied  may  be  revoked  before  it  has  been  accepted 
"by  competent  authority,  or  others  have,  upon  the 
faith  of  it,  been  induced  so  to  act  as  to  render  its 
revocation  unjust  See.  as  authority  for  the  above 
laid  down  propositions,  City  of  Richmond  v.  Stokes, 
31  Gratt.  713;  Taylor  v.  Com.,  20  Oratt  780;  Talbott  v. 
R.  &  D.  R.  R.  Co.,  81  Qratt.  685;  Gate  City  v.  Richmond, 
OT  Va.  337.  83  S.  E.  Rep.  615;  Smith  v.  Cornelius,  41  W. 
Va-  «7, 23  S.  E.  Rfep.  600;  City  of  Norfolk  v.  Nottingham, 
06  Va.  84,  80  S.  E.  Rep.  444;  Plerpolnt  v.  Harrlsville,  9 
W.  Va.  215;  Skeen  v.  Lynch,  1  Rob.  186;  Colbert  v. 
Shepherd,  89  Va.  404.  16  S.  E.  Rep.  246;  Boughner  v. 
Clarksburg,  15  W.  Va.  894;  Miller  v.  Aracoma,  80  W. 
Va.  606,  5  S.  E.  Rep.  148;  Yates  v.  West  Grafton,  83  W. 
Va-  507,  11  S.  E.  Rep.  9. 

Same— iBvldence  of.— See  City  of  Richmond  v.  Poe, 
34  Gratt  149,  and  foot-not^. 

Sec  monographic"^  noU  on  "Municipal  Corpora- 
tions" appended  to  Danville  v.  Pace.  25  Gratt.  1. 


charts,"  by  the  register  incumbent  when 
he  took  charge  of  the  office ;  and  that  Ridley 
was  surveyor  of  the  borough  in  1834  and 
1835.  The  defendant  objected  to  its  intro- 
duction, because — 1st.  It  was  not  a  public 
document;  2d.  That  it  did  not  appear  on 
its  face  to  be  an  official  map ;  and,  3d.  That 
its  accuracy  as  a  map  of  the  city  of  Norfolk 
had  not  been  established.  But  the  court 
overruled  the  objection,  and  admitted  the 
map  as  evidence. 

After  all  the  evidence  had  been  introduced, 
the  defendant  moved  the  court  to  give  sev- 
eral instructions;  one  of  which  is  as  fol- 
lows: That  if  the  jury  believe,  from  the 
evidence,  that  the  land  upon  which  the 
alleged  obstructions  exist,  was  not  used 
continuously  and  uninterruptedly,  for  any 
considerable  period  of  time,  they  must  find 
the  defendant  not  guilty,  unless  they  also 
believe,  from  the  evidence,  that  the  land 
was  expressly  dedicated  to  the  public  use, 
as  a  street,  by  some  one  of  its  owners,  and 
accepted  by  competent  authority  as  a  public 
street,  or  unless  it  was  condemned  as  a 
public  street  by  due  course  of  law. 

The  court  refused  to  give  any  of  the 
835  instructions  *asked  for  by  the  defend- 
ant, and  instructed  the  jury  that — If 
they  believe,  from  the  evidence,  that  the 
present  owner  of  the  land,  upon  which  the 
present  obstructions  exist,  or  some  one 
through  whom  he  claims,  or  some  one  in 
whom  the  title  in  fee  at  the  time  resided, 
has  dedicated  the  said  land  to  the  use  of  the 
public  as  a  street,  and  that  such  dedication 
had  been  followed  by  acceptance  on  the  part 
of  the  public,  their  verdict  must  be  for  the 
Commonwealth;  and  such  dedication  and 
acceptance  may  be  presumed  from  facts  and 
circumstances  proved,  clearly  indicating 
an  intention  on  the  part  of  the  proprietors 
to  surrender,  and  on  the  part  of  the  public 
to  adopt,  the  premises  as  a  street;  and  such 
acceptance  on  the  part  of  the  public  need 
not  necessarily  be  shewn  to  have  been  by 
or  through  the  acts  of  the  municipal  author- 
ities. To  the  refusal  to  give  the  instruc- 
tions asked,  and  the  giving  the  said 
instruction,  the  defendant  excepted.  This 
exception  contained  a  statement  of  all  the 
facts  proved  on  the  trial. 

After  the  verdict,  the  defendant  moved 
the  court  for  a  new  trial,  on  the  ground  that 
the  court  erred  in  refusing  the  instructions 
asked,  and  in  giving  the  instruction ;  and 
also  because  the  verdict  was  contrary  to  the 
evidence.  But  the  court  overruled  the 
motion;  and  the  defendant  excepted,  re- 
ferring to  the  facts  stated  in  the  previous 
exception. 

It  appeared  that  the  title  to  the  ground  on 
which  the  obstruction  was  placed  had  been 
in  the  plaintiff  and  the  persons  under  whom 
he  claimed  for  many  years ;  and  that  an 
official  map  of  the  borough  of  Norfolk,  made 
in  1802,  by  the  then  surveyor  of  the  borough, 
and  accepted  and  made  official  by  the  court 
of  the  corporation,  was  the  only  official  map 
of  the  borough  made  by  the  order  of  the 
corporation ;  and  that  no  such  street  as  that 
set  out  in    the   indictment   was   designated 
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on  said  map.     That    no    such    street 

836  was  designated  on  the  *map  made  by 
John  Ri<Uey,  by  order  of  the  corpora- 
tion, but  not  accepted  by  the  court.  But 
the  Commonwealth  proved,  that  for  several 
years  prior  to  1831,  the  said  land,  on  which 
the  alleged  obstructions  exist,  with  other 
adjoining  lands,  was  unenclosed  and  with- 
out any  buildings  thereon ;  that  in  the  year 
1835  the  land  was  unenclosed,  and  such  was 
the  case  in  1862;  and  that,  whenever  the 
said  land  was  unenclosed,  the  persons  living 
in  the  neighborhood  and  others,  and  from 
as  far  back  as  1824,  had  made  use  of  the 
said  land  as  a  passage  way  for  persons, 
horses  and  vehicles ;  that  a  large  number  of 
citizens,  including  older  citizens  not  now 
living,  believed  the  said  land  was  a  street ; 
that,  in  1849,  the  city  of  Norfolk  directed 
all  its  streets  to  be  labelled  with  their 
respective  names,  and  that,  in  1849  and 
1850,  a  person  appointed  to  superintend  the 
said  labelling,  without  any  special  instruc- 
tions as  to  the  said  land,  or  as  to  Plume 
street,  placed  upon  the  houses  on  the  ad- 
joining lots  on  each  side  of  said  land,  labels 
bearing  the  name  of  Plume  street;  which 
signs  or  labels  remained  until  or  about  the 
time  of  the  erection  of  the  alleged  obstruc- 
tions ;  that  said  superintendent  had  no  guide 
or  instruction  besides  general  report,  except 
the  map  of  Ridley,  referred  to  in  the  first 
exception;  but  that  the  work  was  approved 
and  paid  for  by  the  councils ;  that  the  report 
of  the  superintendent  did  not  indicate  the 
streets  or  the  points  at  which  the  labels  had 
been  affixed;  and  that  the  defendant  had 
built  houses  on  and  had  enclosed  the  said 
land  in  1851  and  1852,  and  had  enclosed  the 
said  land  on  the  line  of  Addington's  lane 
in  1870. 

On  the  other  hand,  the  defendant  proved 
that  the  land  was  enclosed  in  the  years  1831 
and  1832,  by.  the  then  owner ;  and  that  it 
was  enclosed  by  a  tenant  thereof,  and  kept 
enclosed  by  him  from  1840  to  1850;  and  that 
the  defendant  had  kept  it  enclosed  until  the 
year  1862,  when  he  left  the  city ;  and 

837  that    the   defendant,  *and    the    other 
owners   of    the    said    land,    had  been 

continuously  assessed  with  taxes  thereon, 
from  the  year  1819  till,  and  inclusive  of, 
the  present  year,  and  had  paid  the  same. 

The  court  rendered  a  judgT^ient  on  the 
verdict,  that  the  defendant,  Charles  Harris, 
do  proceed  forthwith,  at  his  own  proper 
cost,  to  remove  the  nuisance  complained  of 
in  the  indictment,  to  wit :  two  brick  houses 
and  divers  large  pieces  of  timber  and  other 
material  put  and  placed,  and  caused  to  be 
put  and  placed,  in  and  upon  the  public 
street  and  common  highway  leading  from 
Talbot  street  to  Arcade  or  Metcalf's  lane, 
and  called  Plume  street;  and  gave  costs  to 
the  Commonwealth.  Harris  thereupon 
obtained  a  writ  of  error  to  the  judgment, 
from  a  judge  of  this  court. 

Scarburgh,  Duffield  and  Sharpe,  for  the 
appellant. 

The  Attorney-General,  for  the  Common- 
wealth. 


STAPLES.  J.  The  principle  of  dedication 
by  the  act  of  the  owner  of  land  is  now 
almost  universally  recognized  as  a  part  of 
the  common  law  in  this  country.  It  is 
defined  to  be  *'the  act  of  devoting  or  giving 
property  for  some  proper  object,  and  in  such 
manner  as  to  conclude  the  owner."  To 
constitute  a  dedication  there  must  be  an 
intention  to  appropriate  the  land  for  the 
use  and  benefit  of  the  public.  The  inten- 
tion, the  animus  dedicandi,  is  the  vital 
principle  of  the  doctrine  of  dedication.  The 
acts  and  declarations  of  the  land-owner  in- 
dicating such  intention,  must  be  unmis- 
takable in  their  purpose,  and  decisive  in 
their  character,  to  have  that  effect.  Wash- 
burn on  Basements  and  Servitudes,  134; 
Irwin  V.  Dixion,  9  How.  U.  S.  R.  10,  30. 
In  Barraclough  v.  Johnson,  35  £ng.  C.  L. 
R.  337,  it  was  said,  **The  very  term  dedica- 
tion shews  that  the  intent  is  material. 
There  cannot  be  such  a  thing  as  turning 
land  into  a  road  without  an  intention 

838  on  the  *owner's   part.*'     This   intent 
may  be  presumed  from  circumstances 

connected  with  a  long  and  uninterrupted 
user  by  the  public.  But  such  user  is  only 
important  as  irldicating  a  purpose  to  make 
the  donation.  And  this  presumption  may 
be  rebutted  by  circumstances  shewing  that 
an  appropriation  of  the  property  to  the  use 
of  the  public  was  not  intended. 
In  Poole  V.  Huskinson,  11  Mees.  A  Welsh. 
R.  827,  it  was  held  that  the  user  of  a  way 
by  the  public  is  at  best  only  evidence  of 
intention  on  the  part  of  the  owner  of  land 
to  dedicate  it,  and  that  a  single  act  of  in- 
terruption by  the  owner  is  of  much  mote 
weight  upon  the  question  of  intention,  than 
many  acts  of  enjoyment  on  the  part  of  the 
public:  the  use,  without  the  intention  to 
dedicate  as  a  public  way,  not  being  a  dedi- 
cation. 

In  Roberts  v.  Karr,  1  Camp.  R.  262  note 
b,  it  appearing  that  a  bar  had  been  placed 
across  a  street  to  prevent  the  passage  of 
carriages,  but  was  soon  torn  down,  and 
thereafter  the  street  used  as  a  thoroughfare, 
the  court  decided  that  putting  up  the  bar 
rebutted  the  presumption  of  dedication. 
And  so  where  a  gate  had  been  originallj 
across  the  way,  but  for  twelve  years  had 
not  been  there,  the  jury,  under  the  direction 
of  the  judge,  found  that  there  was  no  dedi- 
cation, and  the  court  of  King's  Bench 
refused  to  disturb  the  verdict.  I^thridge  v. 
Winter,  1  Camp.  R.  263  note. 

In  Irwin  v.  Dixion,  the  court  held  that 
the  presumption  arising  from  thirty  years' 
use  of  the  propertj'  by  the  public  was  re- 
butted by  the  fact  that  the  owner  repaired 
the  property,  paid  the  taxes  assessed,  and 
exercised  other  acts  of  ownership  over  it. 

In  Kelly's  case,  8  Gratt.  632,  Judge  "Leigh 
said — "A  permission  to  pass  over  land  may 
prove  an  intention  to  dedicate,  or  a  mere 
license,  revocable  at  the  will  of  the  owner; 
and  we  think  that  the  mere  permission  to 
pass  over  land  ought   in  this  State  to 

839  be  regarded   as  a  *license.     For  why 
shall     we    infer    that   an    individual 

makes  a  gift  of  his   property   to  the  public 
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from  an  equivocal  act,  which  equally  proves 
an  intention  to  grant  a  mere  license?" 

These,  and  other  cases  which  might  be 
mentioned,  establish  the  proposition,  that 
to  bind  the  land-owner  the  dedication  must 
be  openly  made,  and  with  deliberate  pur- 
pose; and  that  the  presumption  arising 
from  a  long-continued  and  uninterrupted 
enjoyment  of  the  easement  by  the  public, 
will  be  negatived  by  the  exercise  of  acts  of 
ownership  over  the  property,  or  other  cir- 
cumstances inconsistent  with  the  supposi- 
tion that  a  dedication  was  intended. 

It  is  well  settled,  there  must  be  not  only 
a  dedication  by  the  owner,  but  an  acceptance 
by  the  public.  Whether  some  act  on  the 
part  of  the  authorities  charged  with  the 
control  or  repair  of  the  highway,  is  neces- 
sary to  constitute  an  acceptance,  or  whether 
it  may  be  effected  by  a  mere  user  of  the 
property,  is  a  question  upon  which  the  au- 
thorities are  not  agreed. 

In  Kelly's  case,  it  was  held,  with  regard 
to  county  roads,  there  must  be  an  acceptance 
by  the  County  court  upon  its  records;  but 
it  was  said  this  principle  did  not  apply  to 
streets  and  alleys  in  town.  As  to  them, 
the  acts  of  the  corporation  officers  may  have 
the  same  effect  as  the  acts  of  the  County 
court. 

It  may  be  safely  assumed,  that  in  this 
State  there  may  be  a  valid  acceptance  of  an 
easement  in  a  town  without  any  distinct 
act  of  recognition  by  the  corporate  author- 
ities of  such  town.  The  mere  user,  how- 
ever, by  the  public  of  the  locus  in  quo,  will 
not  of  itself  constitute  an  acceptance,  with- 
out regard  to  the  character  of  the  use,  and 
the  circumstances  and  length  of  time  under 
vrhich  it  was  claimed  and  enjoyed.  Where 
property  in  a  town  is  set  apart  for  public 
use,  and  is  enjoyed  as  such,  and  private 
and  public  rights  acquired  with  reference 
to  it  and  to  its  enjoyment,  the  law 
d40  presumes  *such  acceptance  on  the  part 
of  the  public  as  will  operate  an  es- 
toppel in  pais,  and  preclude  the  owner  from 
revoking  the  dedication.  The  case  of  Skeen 
V.  Lynch,  1  Rob.  R.  186,  substantially 
affirms  this  doctrine.  There,  a  right  in  a 
strip  of  ground  along  the  margin  of  Jack- 
son's river,  was  claimed  by  the  citizens  of 
Covington  as  resulting  from  express  dedi- 
cation ;  but  no  act  of  acceptance  on  the  part 
of  the  officers  of  the  town  was  shewn  or 
pretended.  Judge  Allen  said,  if  the  ease- 
ment was  granted,  it  was  for  the  benefit  of 
the  public,  and  in  such  case  the  owner  is 
precluded  from  re-asserting  any  right  over 
the  land,  so  long  as  it  remains  in  public 
use,  although  there  may  be  no  grantee  in 
existence  capable  of  taking.  ^^The  use  of 
property  by  the  public,  with  the  consent  of 
the  owner,  will,  under  peculiar  circum- 
stances, justify  the  presumption  of  dedica- 
tion to  the  public,  provided  the  use  has 
continued  so  long  that  private  rights  and 
public  convenience  might  be  materially 
affected  by  an  interruption  of  the  enjoy- 
ment." 

Numerous  other  cases   maintain  the  prin- 
ciple that  the  owner  is    estopped   to  assert 


there  has  been  no  formal  acceptance,  where 
the  public,  relying  upon  the  manifest  intent 
of  the  party  to  dedicate  the  property,  have 
entered  into  the  occupation  of  it  in  such 
manner  as  renders  it  unjust  and  improper 
to  reclaim  it.  State  v.  Nash,  6  Verm.  R. 
355;  Badeau  v.  Mead  &  al.,  14  Barb.  R.  328; 
Cincinnati  v.  White's  lessee,  6  Peters'  U. 
S.  R.  431. 

Where  no  public  or  private  interests  have 
been  acquired  upon  the  faith  of  the  supposed 
dedication,  the  mere  user,  b^*  the  public,  of 
the  supposed  street  or  alley,  although  long 
continued,  should  be  regarded  as  a  mere 
license,  revocable  at  the  pleasure  of  the 
owner ;  unless,  indeed,  there  be  evidence  of 
an  express  dedication ;  or  unless,  in  con- 
nection with  such  long-continued  user,  the 
way    has    been,    by   the   proper  town 

841  authority,  *recogni2ed  as  a  street,  so 
as  to  give  notice  that  a  claim  to  it  as 

an  casement  was  asserted. 

In  the  case  under  consideration,  the  in- 
dictment charges  the  defendant  with  placing 
obstructions  in  and  upon  Plume  street. 
The  pretension  of  the  prosecution  was  based 
upon  the  idea  of  a  dedication  of  the  locus 
in  quo  to  the  public.  To  establish  this,  the 
Commonwealth  proved  that,  for  several 
years  prior  to  1831,  the  lot  in  question,  with 
other  adjoining  lots,  was  vacant  and  unen- 
closed; that  it  was  in  the  same  condition 
in  1835  and  in  1862 ;  and  whenever  unen- 
closed, as  far  back  as  1824,  it  was  used  as 
a  way  for  persons,  horses  and  carriages ; 
and  a  number  of  persons,  living  and  dead, 
believed  the  lot  to  be  a  street.  This  is  the 
Commonwealth's  evidence  to  establish  the 
dedication. 

To  what  extent  the  lot  was  used  by  the 
public,  does  not  appear.  Nor  is  it  shown 
that  property  was  purchased,  or  other  rights 
acquired  by  individuals,  or  money  expended 
by  the  city  of  Norfolk,  upon  the  faith  of 
the  presumed  dedication. 

On  the  other  hand,  the  defendant  proved 
that  the  lot  was  under  enclosure  in  1830  and 
1832,  and  from  1840  to  the  year  1862,  con- 
tinuously ;  that  the  taxes  assessed  thereon 
have  been  regularly  paid  since  1819  by  the 
defendant  and  those  under  whom  he  claims. 

In  the  year  1862  he  left  the  State ;  but 
when  he  returned  does  not  appear,  except 
that,  in  the  year  1870,  he  placed  the  posts 
and  rails  across  the  lot,  as  set  forth  in  the 
second  count  in  the  indictment.  During  all 
this  time,  from  1840  to  1862,  a  period  of 
twenty-two  years,  no  complaint  was  made 
by  the  city  of  Norfolk,  or  any  of  its  citi- 
zens, that  the  defendant,  or  those  under 
whom  he  claimed,  by  these  enclosures  was 
violating  the  rights  of  the  corporation  or 
any  individual  whatever.  In  1849,  at  the 
time  Plume  street  was  labelled  along  with 
the  other  streets,  as  is  claimed,  this  lot  was 
enclosed,    and   was   so  enclosed  when 

842  purchased   by  the  defendant;  *and  in 
1851    and    1852   he   erected    buildings 

thereon,  without  a  word  of  opposition  from 
any  quarter.  The  defendant  ascertaining, 
by  an  examination  of  the  records,  that  the 
lot  had  passed  by  deeds  of  conveyance  and 
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under  decrees  of  the  court  from  owner  to 
owner,  and  had  been  regularly  assessed  with 
taxes,  as  private  property ;  that  it  was  en- 
closed as  private  property,  and  had  been  for 
many  years ;  might  justly  and  reasonably 
conclude,  when  he  made  the  purchase,  that 
no  claim  was  asserted  to  a  right  of  way 
over  it;  or  if  there  ever  had  been  such 
claim,  it  was  then  abandoned.  If  there 
ever  had  been,  originally,  a  dedication  of 
the  property,  it  is  a  question  worthy  of 
consideration,  whether  the  public,  under 
the  circumstances,  would  not  be  precluded 
from  asserting  it  against  the  defendant. 
Having  acquiesced,  without  objection,  in 
the  enclosures  of  the  lot  and  the  exercise  of 
other  acts  of  ownership  on  the  part  of  those 
claiming  title,  and  thus  apparently  aban- 
doned all  claim  to  the  easement,  and  thereby 
induced  the  defendant  to  expend  money 
upon  the  faith  of  such  supposed  abandon- 
ment, it  would  be  gross  injustice  for  the 
city  of  Norfolk,  or  its  inhabitants,  now  to 
attempt  to  enforce  such  demand. 

The  record  states  that,  whenever  unen- 
closed, the  lot  was  used  as  a  passage  way 
for  persons,  horses  and  vehicles.  **  When- 
ever unenclosed."  This  fact  alone  clearly 
shews  that  the  user  was  a  mere  license  to 
pass  over  the  land,  and  was  so  regarded  by 
the  public. 

The  absence  of  the  defendant  in  1862,  the 
existence  of  war,  the  occupation  of  Norfolk 
by  Federal  troops,  and  the  unsettled  condi- 
tion of  the  country  ever  since,  are  circum- 
stances sufficient  of  themselves  to  explain 
the  reason  of  the  failure  to  enclose  the  lot 
since  that  year,  without  resorting  to  the 
violent  and  unjustifiable  presumption  that 
the  defendant  thereby  intended  to  dedicate 
it  to  the  city  of  Norfolk. 

In  this  view,  it  becomes  unneces- 
843  sary  to  discuss  the  *question  of  ac- 
ceptance, or  that  of  the  identity  of 
Plume  street,  or  how  far  it  has  been  recog- 
nized as  a  public  street,  as  described  in  the 
indictment.  The  facts  proved  are  wholly 
incompatible  with  the  supposition  that  the 
lot  in  question  has  been  dedicated  to  the 
public.  On  the  contrary,  they  clearly  show 
that  no  such  dedication  was  ever  made,  or 
in  the  contemplation  of  the  owners;  and 
the  court  below  should  have  so  instructed  the 
jury.  The  instruction  given  to  the  jury 
was  a  plain  intimation  that  they  might 
presume  a  dedication  from  the  facts  and 
circumstances  proved;  and,  as  such,  was 
clearly  erroneous. 

During  the  trial,  the  Commonwealth 
oflFered  in  evidence  a  **paper"  purporting 
to  be  a  map  of  the  borough  of  Norfolk, 
made  by  John  Ridley,  the  city  surveyor  in 
1834  and  *5,  and  which  was  found  in  the 
office  of  the  register  of  said  city,  in  a  book 
labelled  '* plans  and  charts.**  To  the  in- 
troduction of  this  map  the  defendant  ob- 
jected ;  but  the  court  overruled  the  objection, 
and  admitted  the  evidence ;  and  the  defend- 
ant excepted. 

I  think  the  court  erred  in  overruling  the 
objection.  It  does  not  appear  that  this  map 
was  made  by  direction   of   the   city  author- 


ities ;  or  that  it  was  ever,  in  any  manner, 
recognized  by  them  as  an  official  document ; 
or  that  it  was  generally  recognized  and 
used  by  the  inhabitants  of  said  city  in  the 
surveys  of  streets  or  lots  of  the  town.  Upon 
its  face  it  purports  to  be  a  mere  "plan  of 
the  city  of  Norfolk;'*  probably  of  streets 
thereafter  to  be  established ;  but  never  acted 
on  or  approved  by  the  corporate  authorities. 
On  the  other  hand,  it  was  in  proof  that 
another  **map,**  made  in  1802  by  the  sur- 
veyor of  the  borough  of  Norfolk,  is  the  only 
official  map  made  by  order  of  the  corpora- 
tion court,  and  accepted  and  made  official 
by  such  court.  This  would  seem  to  be  con- 
clusive of  the  proposition,  that  the  court 
erred  in  overruling  the  objection,  and 
844  *admitting  the  map  in  question  to  go 
as  evidence  before  the  jury. 

Tot  these  errors  the  judgment  must  be 
reversed,  the  verdict  set  aside*  and  the 
case  remanded  to  the  court  below,  that  a 
new  trial  may  be  had,  upon  which  the  map, 
if  again  offered  in  evidence,  is  to  be  ex- 
cluded; and  the  court,  if  required,  shall 
instruct  the  jury  in  accordance  with  the 
views  herein  expressed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  reversed. 


845     'Marshall  v.  The  Commonwealth. 

Marcli  Term.  1871.  Richmond. 

I.  Indictment  In  County  .Court— JmisdlcktoB  of 
ration  Court.— An  indictment  for  a  felony 
found,  in  July.  1870.  asralnst  M.  In  the  Oonnty  court 
of  AlexaDdria,  and  It  was  removed  to  the  Corpora- 
tion court  of  Alexandria.  The  Corporation  court 
has  no  jurisdiction  to  try  It 

a.  Same.*— Thouffh  M.  must  be  discharged  from 
trial  on  this  indictment,  he  may  he  airain  indicted 
and  tried  for  the  same  offence. 

In  July,  1870,  John  Marshall  was  indicted 
in  the  County  court  of  Alexandria  for  an 
assault,  with  intent  to  kill  Andrew  Rowles*. 
At  the  August  term,  1870,  of  the  court,  the 
case  was  removed  to  the  Corporation  court 
of  the  city  of  Alexandria.  In  that  court 
the  case  was  continued  from  time  to  time, 
for  the  defendant,  until  January,  1871,  ivrhen 
he  was  arraigned,  and  pleaded  a  special  plea 
to  the  jurisdiction ;  which  was  disalloiwed ; 
and  he  then  pleaded  the  general  issue. 
Upon  the  trial  the  jury  found  the  defendant 
guilty  of  unlawfully,  but  not  maliciously, 
wounding  with  intent  to  disable,  and  fixed 
the  term  of  his  imprisonment  in  the  county 
jail  at  six  months,  and  assessed  his  fine  at 
fifty  dollars.  The  defendant  then  moved 
in  arrest  of  judgment ;  but  the  court  over- 
ruled the  motion,  and  sentenced  him  in 
accordance  with  the  verdict.  Whereupon 
he  applied  to  this  court  for  a  writ  of  error 
to  the  judgment;  which  was  awarded. 

Several  questions  were  raised  by  the  de- 
fendant on  the  trial ;  but  this  court  only 
considered     the    question     of   jurisdiction. 

*See  monoeraphic  note  on  "Indictments.** 
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546  *Ivawrence   B.    Taylor,   for  the  ap- 
pellant. 

The  Attorney-General,  for  the  Common- 
^fvealth. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  as,  by  the 
fourth  section  of  chapter  38,  of  the  act  ap- 
proved April  2,  1870,  entitled  *' An  act  to 
prescribe  and  define  the  jurisdiction  of  the 
-county  and  corporation  courts  of  the  Com- 
monwealth, and  the  times  and  places  of 
holding  the  same"  (Acts  of  Assembly 
1869-'70,  pp.  35,  36),  the  County  courts 
''have  exclusive  original  jurisdiction  for 
the  trial  of  all  presentments,  informations 
and  indictments,  for  offences  committed 
veithin  their  respective  counties, "  except  as 
therein  mentioned ;  and  as,  by  the  seventh 
section  of  the  same  act,  the  several  Corpo- 
ration courts  of  this  State,  * 'within  their 
respective  limits,  have  the  same  jurisdiction 
as  the  Circuit  courts,  and  the  same  juris- 
diction as  County  courts,  over  all  offences 
committed  within  their  limits;"  the  Corpo- 
ration court  of  the  city  of  Alexandria  had 
no  jurisdiction  to  try  the  indictment  upon 
vrhich  the  said  judgment  was  rendered;  the 
said  indictment  having  been  found  in  the 
County  court  of  the  county  of  Alexandria, 
and  removed  from  thence,  without  any 
warrant  of  law,  to  the  said  Corporation 
court.  And  the  court  is  therefore  of  opin- 
ion (without  deciding  any  other  question 
in  the  case)  that  the  said  Corporation  court 
«rred  in  not  arresting  the  said  judgment 
for  the  reason  aforesaid. 

Wherefore,  it  is  considered  by  the  court, 
that  the  said  judgment  be  reversed  and  an- 
nulled. And  this  court,  proceeding  to  give 
such  judgment  as  the  said  Corporation  court 
ought  to  have  rendered,  it  is  further  con- 
sidered by  the  court  that  the  said  judgment 
be  arrested,  and  that  the  said  plaintifP  go 
•quit  of  the  same,  and  be  discharged  from 
execution  thereon.  But  nothing  herein 
contained  shall  have  the  effect  of  prc- 

547  venting  *or  barring   any   new   prose- 
cution against   him  except   upon  the 

indictment  aforesaid. 

Which  is  ordered  to  be  forthwith  certified 
to  the  said  Corporation  court. 

Judgment  reversed. 


*Jone8  V.  Commonwealth. 


Marcb  Term,  1871,  Rlclimond. 

fl.  Crtmlnsl  Procedure— Verdict  Ascertains  a  Term  of 
Impriaonment  Shorter  Than  the  Law  Preacribes.*— 

On  a  trial  for  a  felony,  for  which  the  shortest 
term  of  imprisonment  is  five  years,  the  jury  find 
the  prisoner  grullty,  and  fix  the  term  of  his  im- 
prisonment in  the  penitentiary  at  three  years; 
and  the  judgment  is  accordlnff  to  the  verdict 
Upon  a  writ  of  error  to  the  Judgment,  on  the  appll- 

Criminal  Prooedare— Verdict.— See  principal  case 
cited  in  Richards  v.  Ck>m.,  81  Va.  116:  Ex  parte  Marx, 
86  Va.  40, 9  S.  S.  Rep.  4m 


cation  of  the  prisoner,  the  judgment  will  be 
reversed :  but  the  prisoner  will  not  be  discharged, 
but  will  be  remanded  for  another  trial. 
J.  Same— Habeas  Corpus.*- The  prisoner  being  in  the 
penitentiary,  he  will  be  brought  before  the  appel- 
late court  by  writ  of  habeas  corpus,  and  committed 
to  the  sheriff  of  the  county  of  Henrico,  to  be  taken 
back  to  the  county  from  whence  he  was  sent 

At  the  March  term,  1869,  of  the  County 
court  of  Rocking-ham,  Charles  Jones  and 
John  Reins  were  jointly  indicted  for  steal- 
ings, in  December,  1868,  two  horses,  the 
property  of  Erasmus  W.  Hester.  When 
arraigned,  they  refused  to  plead,  and  de- 
manded to  be  tried  in  the  Circuit  court; 
which  was  accordingly  ordered. 

At  the  October  term  of  the  Circuit  court, 
Jones  was  tried,  without,  so  far  as  appeared 
from  the  record,  having  pleaded  or  had  a 
plea  entered  for  him,  and  without  having 
elected  to  be  tried  separately.  The  jury 
found  him  guilty,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  three 
years;  and  the  court  sentenced  him  accord- 
ing to  the  verdict.  After  the  prisoner  had 
been  sent  to  the  penitentiary,  he  applied  to 
this  court  for  a  writ  of  error,  which  was 
awarded.  In  the  petition  for  the  writ,  the 
prisoner  stated  five  grounds  of 
849  *error;  but  in  this  court  he  aban- 
doned all  but  the  fifth.  That  is,  that 
the  verdict  fixes  the  term  of  imprisonment 
at  three  years ;  whilst  the  statute  provides 
that  the  punishment  for  the  offence  for 
which  he  was  tried  shall  be  death,  or  not  be 
less  than  five  nor  more  than  eighteen  years. 
This  the  attorney-general  admitted  was 
error.  And  the  only  question  in  this  court 
was,  whether  the  prisoner  should  be  dis- 
charged or  remanded  for  another  trial  be- 
fore the  Circuit  court. 

The  Attorney-General,  for  the  Common- 
wealth, submitted  the  question. 

Roller,  for  the  prisoner. 

The  prisoner  is  entitled  to  be  discharged 
under  the  fifth  amendment  of  the  constitu- 
tion of  the  United  States,  which  says :  *'Nor 
shall  any  person  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of  life 
and  limb.''  This  is  a  capital  case,  audit 
is  the  first  in  this  State  in  which  the  full 
effect  of  this  constitutional  provision  has 
come  up  for  consideration.  I  cannot  find 
that  the  question  has  ever  been  distinctly 
presented,  except,  perhaps,  in  Williams' 
case,  2  Gratt.  568. 

It  is  true  that  the  Court  of  Appeals  has 
in  several  instances,  upon  the  reversal  of 
the  judgment  below,  awarded  a  new  trial, 
or  directed  a  venire  de  novo;  but  these 
cases  were  either,  1.  Cases  in  which  the 
prisoner  was  not  indicted  and  tried  for  a 
capital  offence,  or  if  so  tried,  was  acquitted 
of  the  capital  offence,  and  convicted  of  the 
lesser,  so  that  the  verdict  of  the  jury  re- 
lieved him  forever  from  any  danger  of 
a  capital    conviction ;  or  2.  Cases  in  which 

«Saine— Habeas  Corpus.— The  principal  case  was 
cited  and  approved  in  Stuart's  Case,  88  Gratt  968. 
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the  question  was  adjourned  to   the  General 
court   for  its  decision  as  to  what  should  be 
'  done  by  the  court  below. 

There  can  be  no  doubt  of  the  proposition 

that  when  a  prisoner  is   put  upon  his  trial, 

he  is  entitled  to  such  a  verdict  of   acquittal 

or   conviction    as    could    be    pleaded 

850  *in    bar   of   any    further    proceeding 
against  him  for  the  same  offence ;  and 

that  thereafter  he  should  not  be  subject  to 
the  hazard  of  a  second  trial.  This  doctrine 
seems,  at  common  law,  to  have  had  a  more 
extensive  application  than  it  has  at  present 
in  our  courts,  and  seems  to  have  warranted 
a  refusal  of  a  new  trial,  even  upon  the  ap- 
plication of  the  prisoner.  This  seems  to  be 
admitted  in  Virginia  to  have  been  the  case 
in  cases  of  treason  and  felony.  Fry,  J.,  in 
Ball's  cafee,  8  Leigh  726.  And  Judge  Story 
elaborately  maintains  this  as  the  proper 
construction  of  the  constitutional  provision 
in  Gilbert's  case,  2  Sumn.  R.  19,  38-43. 
But  his  views  have  been  generally  disap- 
proved: Fry,  J.,  in  Ball's  case,  holding  that 
this  is  not  a  part  of  the  common  law  with 
us,  and  that  our  courts  are  not  bound  by  it. 
He  says :  *  *  We  have  a  more  varied  scale  of 
crimes,  with  more  appropriate  punish- 
ments, than  that  found  in  the  British  code : 
at  the  time  the  principle  was  established 
that  code  was  simple  and  bloody :  it  was 
death  or  nothing  for  most  offences.  It  is  be- 
lieved that  this  difference  in  our  criminal 
laws,  as  well  as  that  in  the  exercise  of  the 
pardoning  power,  and  the  spirit  of  our  in- 
stitutions, together  with  a  due  regard  to 
justice  and  humanity,  fully  justify  a  de- 
parture from  the  English  rule."  Justice 
and  humanity  to  the  prisoner,  of  course 
unite  to  grant  him  a  new  trial  upon  his 
own  application.  In  Gilbert's  case,  2 
Sumn.  R.  19,  38,  Davis,  J.,  held  that  the 
privilege  intended  to  be  secured  by  the  pro- 
hibition in  the  constitution,  might  be 
waived  by  the  prisoner.  And  it  is  entirely 
upon  the  consent  of  the  prisoner  that  the 
courts  proceed  in  granting  a  new  trial  in  a 
case  of  felon3'^.     United  States  v.    Harding, 

6  Penn.  Law  Jour.  215;  1  Wall.  Jr.    R.  127, 

7  N.  Hamp.  R.  287;  7  Blackf.  R.  186;  6 
Alab.  R.  676;  17  Id.  190;  Ball's  case,  8 
Leigh,  726;  3  Wharton's  Cr.  Law,  3060- 
3078. 

In   an   appellate   court  this  reason 

851  cannot  apply.  It  *is  no  longer  an 
application  for  a  new  trial,  no  judg- 
ment having  been  rendered,  and  the  convic- 
tion not  complete;  but  the  question  is, 
whether  in  the  teeth  of  the  constitutional 
provision,  the  prisoner  not  only  having 
been  once  put  in  jeopardy  of  life  and  limb 
— of  the  penalties  of  the  law — but  having 
felt  in  his  own  person  such  penalties,  he 
shall  be  tried  for  the  same  offence. 

Whether  we  consider  this  as  a  question 
under  the  constitution  or  the  common  law, 
the  authorities,  English  and  American,  are 
overwhelmingly  in  our  favor.  The  counsel 
referred  to,  and  commented  on,  the  follow- 
ing English  cases:  Rex  v.  Huggins,  Bar- 
nardiston's  R.  398,  2  Strange's  R.  882;  Rex 
V.  Ellis,   5   Barn.  &  Cres.    R.  395 ;  King  v. 


Bourne,  7  Adol.  &  Ell.  R.  58;  1  Lead.  Cr. 
Cas.  372  and  376.  And  these  cases  have 
been  lately  affirmed  in  England.  1  Lead. 
Cr.  Cas.  383  note. 

In  America,  regarding  the  principle  as 
a  constitutional  provision,  Cooley  on  Const 
Lim.  327,  says — **A  person  is  once  in 
jeopardy  when  he  is  put  upon  trial  before 
a  court  of  competent  jurisdiction,  upon  an 
indictment  or  information  so  far  valid  as  to 
be  sufficient  to  sustain  a  conviction,  and  a 
jury  has  been  charged  with  his  deliverance. 
And  a  jury  is  said  to  be  thus  charged  when 
they  have  been  empanelled  and  sworn." 
The  decisions  under  this  constitutional  pro- 
vision have  been  numerous.  And  the 
counsel  referred  to  Story's  opinion,  2  Sumn. 
R.  38,  43,  48,  49.  In  New  York,  People  v. 
Barrett,  2  Caines  R.  304;  People  v.  Good- 
win, 18  John.  R.  187,  202;  Shepherd  v.  Peo- 
ple, 25  New  York  R.  407 ;  Hartungs'  case,  26 
Id.  167,  183;  27  Id.  344;  Taylor's  case,  3 
Denio's  R.  91. 

It  may  be  objected  that  the  reasoning  in 
these  cases  does  not  apply  to  the  case  at  bar; 
the  error  being,  as  may  be  supposed,  in  the 
verdict.  But  the  error  is  in  the  judgment. 
The  court  should  not  have  rendered 
852  ^judgment  upon  an  illegal  verdict,  but 
should  have  arrested  the  judgment,  or 
might  have  sent  the  jury  back  with  instruc- 
tions. It  certainly  had  no  right  to  dis- 
charge the  jury  without  the  prisoner's 
consent,  until  it  had  rendered  such  a  ver- 
dict either  of  acquittal  or  conviction,  as 
would  have  barred  any  other  proceedings 
against  the  prisoner  for  the  same  offence. 
Who  knows  but  that  an  acquittal  might 
have  been  secured  to  the  prisoner  if  this 
had  been  done? 

The  same  principle  has  been  sustained  is 
Massachusetts.  The  Commonwealth  v. 
Tuck,  20  Pick.  R.  356 ;  Shepherd's  case,  2 
Mete.  R.  419;  Christian's  case,  5  Id.  530. 
So  in  Indiana,  7  Blackf.  R.  186;  5  Ind.  R. 
290;  7  Id.  324;  13  Id.  215.  So  in  North 
Carolina,  State  v.  Ephraim,  2  Dev.  A  Bat. 
R.  162 ;  1  Dev.  R.  491 ;  2  Hayw.  R.  241.  So 
in  Alabama,  7  Porter's  R.  187.  So  in 
Pennsylvania,  Cook's  case,  6  Serg.  A  Raw. 
R.  577;  McEadden  v.  Commonwealth,  23 
Penn.  St.  R.  12.  In  Virginia,  Williams* 
case,  2  Gratt.  568.  In  Ohio,  Mount's  case, 
14  Ohio  R.  295. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Rockingham  county, 
convicting  the  plaintiff  in  error  of  the  lar- 
ceny of  two  horses,  and  sentencing  him 
therefor  to  confinement  in  the  penitentiary 
for  the  term  of  three  years,  the  period  as- 
certained by  the  verdict  of  the  jury.  Sev- 
eral errors  in  the  judgment  are  assigned 
in  the  petition  for  a  writ  of  error  in  the 
case,  but  all  of  them  were  abandoned  as 
unsustainable,  by  the  counsel  of  the  plain- 
tiff in  error,  on  the  argument  of  the  case 
in  this  court,  with  the  exception  of  the  5th, 
which  is,    that  **the  verdict  fixes   the  term 
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of  imprisonment  at  three  years.  This  is 
in  direct  contravention  of  law.  The  act  of 
the  General  Assembly  of  Virginia,  Acts  of 
186S-*6,  page  88,  provides  '*that  any  person 
who  shall  be  guilty  of  the   larceny  of 

853  a  horse,  mule  or  *jackass,  shall  be 
punished  with  death,  or,  in  the  dis- 
cretion of  the  jury,  by  confinement  in  the 
penitentiary  for  a  period  of  not  less  than 
^ve  nor  more  than  eighteen  years." 

The  offence,  in  this  case,  is  charged  in 
the  indictment  to  have  been  committed  on 
the  20th  day  of  December,  1868.  It  is  there- 
fore punishable  under  the  act  above  referred 
to,  which  was  passed  on  the  12th  day  of  Feb- 
ruary, 1866,  and  has  ever  since  been,  and  yet 
is,  in  full  force.  And  as  that  act  prescribes 
five  years  as  the  shortest  term  of  confinement 
in  the  penitentiary  with  which  the  said  of- 
fence can  be  punished,  and  as  the  term  of 
such  confinement,  as  fixed  by  the  verdict  and 
judgment  in  this  case,  is  three  years  only, 
it  follows  thit  in  that  respect  the  said  judg- 
ment is  erroneous;  and  for  that  cause  it 
must  be  reversed,  though  the  error  is  in 
favor  of  the  accused.  And  this  is  admit- 
ted by  the  Attorney-Greneral. 

But  what  is  to  be  done  in  the  case  after 
reversing  the  judgment?  The  counsel  for 
the  plaintiff  in  error  contends  that  a  judg- 
ment of  discharge  from  further  prosecution 
must  be  entered ;  while  the  Attorney-Gen- 
eral contends  that  the  verdict  of  the  jury 
must  be  set  aside  and  the  cause  remanded 
to  the  Circuit  court  for  a  venire  facias  de 
novo,  and  further  proceedings  to  be  had 
therein. 

The  ground  on  which  the  view  of  the 
counsel  for  the  plaintiff  in  error  rests,  is  a 
provision  of  the  constitution  of  the  United 
States,  which  is  in  these  words:  **Nor  shall 
any  person  be  subject,  for  the  same  ofPence, 
to  be  twice  put  in  jeopardy  of  life  or  limb ;" 
and  which  has  been  considered  to  be  noth- 
ing more  than  a  solemn  re-assertion  of  one 
of  the  maxims  of  the  common  law,  that  the 
life  of  a  man  shall  not  be  twice  in  jeopardy 
for  one  and  the  same  offence. 

This  provision  of  the  federal  constitution 
applies,    as   such,    only  to  the   courts 

854  of   the  United  States,  and  not  *to  the 
courts  of  the  several   States;  though 

it  has  been  repeated,  in  effect  if  not  in 
words,  in  some  of  the  State  constitutions 
— ^but  not  in  that  of  Virginia.  The  common 
law  maxim,  however,  on  which  this  con- 
stitutional provision  is  supposed  to  be 
founded,  does  exist  in  Virginia,  and  seems 
to  go  even  farther  than  that  provision.  For 
-while  that  is  confined,  in  terms,  to  cases 
involving  **life  or  limb,"  the  maxim  ex- 
tends to  all  criminal  cases. 

The  only  question,  therefore,  is,  not  as  to 
the  existence  of  the  principle  contended  for, 
but  as  to  its  application  to  this  case.  Does 
it  require  the  accused  to  be  discharged  from 
further  prosecution,  or  will  it  authorize 
the  award  of  a  venire  facias  de  novo  to  try 
him  again,  his  former  trial  having  turned 
out  to  be  abortive? 

The  counsel  for  the  plaintiff  in  error  has 
cited   many    authorities  in    support  of    his 


view,  which  show  very  clearly  that  in  Eng- 
land, and  some  of  the  States  of  this  Union, 
there  would  be  a  judfirment  of  discharge 
from  further  prosecution  in  such  a  case  as 
this;  at  least,  there  would  have  been,  so 
long  as  the  rule  of  the  common  law  pre- 
vailed ;  which,  however,  seems  to  have  been 
recently  changed  in  England.  The  cases 
of  Rex  V.  Ellis,  5  Barn,  ft  Cress.  R.  395 ; 
and  King  v.  Bourne,  Ac,  7  Ad.  &  El.  R. 
58;  reported  in  1  Leading  Criminal  Cases, 
pp.  372,  376,  referred  to  by  the  counsel,  are 
cases  directly  in  point;  and  the  American 
cases,  tending  in  the  same  direction,  are 
collected  in   the   notes  appended  to  that  re- 

r>rt.  See  also  Whitehead  v.  The  Queen, 
Ad.  &  El.  N.  S. ;  53  Eng.  C.  L.  R.  582. 
But,  in  this  State,  the  law  was  expressly 
held  to  be  otherwise  in  Nemo's  case,  2 
Gratt.  558.  There  the  verdict  of  the  jury 
found  the  accused  guilty  of  voluntary  man- 
slaughter, and  fix^  his  term  of  imprison- 
ment at  three  years ;  and  upon  this  verdict 
the  Circuit  court  sentenced  him  to  im- 
prisonment for  five  years,  that 
855  *being  the  shortest  term  prescribed 
by  law  for  the  offence.  The  judg- 
ment, thus  varying  from  the  verdict,  the 
Greneral  court  reversed  it  for  this  reason ; 
and  the  verdict  being  illegal  in  ascertain- 
ing a  term  of  imprisonment  shorter  than 
that  prescribed  by  law,  the  court  set  aside 
that  verdict,  and  awarded  a  venire  de  novo. 
See  Report  of  the  Revisors,  1849,  p.  1027, 
note  to  {7.  This  decision  is  sustained  by 
other  cases  decided  in  this  State ;  among 
which  are  the  following:  Gibson  v.  The 
Commonwealth,  2  Va.  Cas.  Ill ;  Common- 
wealth V.  Smith,  Id.  327;  Commonwealth  v. 
Percival,  4  Leigh  686;  Mills  v.  Com- 
monwealth, 7  Id.  751;  Commonwealth  v. 
Hatton,  3  Gratt.  623;  Marshall  v.  Common- 
wealth, 5  Id.  663;  S.  C.  Id.  693;  Common- 
wealth V.  Scott,  Id.  697.  The  practice  in 
England  and  in  this  State,  in  regard  to 
new  trials  in  cases  of  felony,  is  materially 
different.  In  neither  country  will  a  new 
trial  be  granted  when  the  verdict  is  in 
favor  of  the  accused.  Nor  will  a  new  trial 
be  granted  in  England,  when  the  verdict  is 
against  the  accused,  and  where  the  proceed- 
ings have  been  regular.  If  the  conviction 
is  improper,  the  prisoner  is  respited  until  a 
pardon  is  applied  for.  In  this  State,  the 
practice  has  always  been  otherwise,  and 
new  trials  in  cases  of  conviction  have  fre- 
quently been  granted  on  account  of  irregu- 
larity of  the  jury,  misdirection  by  the  court, 
informality  in  the  verdict,  and  other  causes. 
3  Rob.  Pr.  old  ed.  p.  271.  And  such  is  gen- 
erally the  practice  in  the  other  States  of 
the  Union:  though  the  supposed  wisdom 
and  authority  of  the  common  law  rule  has 
been  strongly  commended  by  one  or  two  of 
our  ablest  American  jurists,  and  especially 
by  Mr.  Justice  Story  in  United  States  v. 
Gilbert,  2  Sumn.  R.  19.  See  Wharton's 
American  Criminal  I^aw,  book  6,  ch.  4. 
But  in  this  State  there  can  now  be  no  doubt 
on  the  subject.  It  was  fully  considered  in 
Ball's  case,  8  Leigh  726,  and  the  doctrine 
which  had   so    long    prevailed    was    firmly 
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established  by  the  whole  court. 
856      Speaking  of   the   English   *rule,    the 

court  say :  **Is  this  principle  a  part  of 
the  common  law  with  us,  and  are  the  courts 
of«  this  State  bound  by  it?  We  are  all  of 
opinion  that  it  is  not,  and  that  our  courts 
are  not  bound  to  follow  it.  It  is  believed 
that  a  contrary  practice  has  long  prevailed 
in  this  State.  Many  new  trials  are  remem- 
bered by  some  of  the  judges,  and  we  think 
that  this  practice  is  suitable  to  our  consti- 
tution and  laws,  and  agreeable  to  justice 
and  humanity.  To  grant  a  new  trial  on 
the  application  of  the  prisoner,  cannot  be 
said  to  be  against  the  maxim  that  no  one 
shall  be  twice  put  in  jeopardy  of  his  life 
for  the  same  offence.  As  was  said  by  the 
solicitor-general  in  the  case  of  the  Com- 
monwealth V.  Green,  17  Mass.  R.  515,  it  is 
really  granting  him  a  privilege,  which  may 
operate  to  save  his  life  by  standing  a  sec- 
ond trial  for  it."  Since  this  decision  in 
Ball's  case,  there  have  been  many  cases  of 
conviction  of  the  highest  crimes  in  this 
State  in  which  new  trials  have  been 
awarded.  If  the  prisoner  succeeds  in  hav- 
ing the  judgment  against  him  reversed  and 
annulled,  on  account  of  an  irregularity  in 
the  trial,  or  a  defect  in  the  verdict,  he  can- 
not justly  complain  that  he  will  be  twice 
put  in  jeopardy  for  the  same  offence,  if  he 
be  required  to  be  tried  over  again.  It  is  no 
more  than  a  fair  price  which  he  pays  for 
the  relief  which  is  afforded  him.  And  it  is 
better  that  he  should  pay  it  than  that  he 
should  be  forever  discharged  from  further 
prosecution  of  the  crime,  not  because  he  is 
not  guilty,  but  merely  because  there  hap- 
pens to  be  some  defect  in  the  former  pro- 
ceedings against  him,  which  enables  him 
to  have  the  judgment  annulled.  In  this 
case,  if  the  court  had  discovered,  before  the 
jur3'  was  discharged,  that  the  term  of  im- 
prisonment ascertained  by  the  verdict  was 
shorter  than  the  law  allowed,  the  jury  would 
have  been  sent  back  to  their  room  to  recon- 
sider and  correct  that  matter.  But  the  dis- 
covery was  not   made,    and    the   judgment 

conformed  to  the  verdict.  The  error 
^7      is  one  *of  mere    inadvertence.     And, 

though  the  judgment  must  be  reversed 
therefor,  we  are  of  opinion  that  there  must 
'be  a  venire  facias  de  novo. 

But,  it  appearing  that  the  plaintiff  is 
now  in  the  penitentiary,  in  execution  of 
the  said  judgment  against  him,  it  will  be 
necessary  to  have  him  brought  before  this 
court  by  a  habeas  corpus,  and  committed  to 
the  custody  of  the  sheriff  of  Henrico 
county,  to  be  by  him  conveyed  to  the  jail 
of  the  county  of  Rockingham,  for  the  pur- 
pose of  being  tried  again  for  the  offence 
aforesaid ;  in  conformity  with  the  course 
which  was  pursued  in  Barker's  case,  2  Va. 
Cas.  122.  A  writ  of  habeas  corpus  is  there- 
fore awarded  accordingly,  directed  to  the 
superintendent  of  the  penitentiary,  com- 
manding him  to  bring  the  prisoner  before 
-this  court  at  12  o'clock  to-morrow  morning. 
The  judgment  was  as  follows: 
It  seems  to  the  court  here,  that  there  is 
error  in  the  said  judgment,  in  this,  that 
the    verdict   of   the    jury   on    which    it    is 


founded,  fixes  the  term  of  the  plaintiff's 
imprisonment  in  the  penitentiary,  for  the 
felony  of  which  he  was  convicted  as  afore- 
said, at  three  years,  to  which  term  of  im- 
prisonment he  was  accordingly  sentenced 
by  the  said  judgment :  whereas  the  shortest 
term  of  imprisonment  for  which  he  can  be 
sent  to  the  penitentiary  under  the  law  which 
applies  to  this  case  (Acts  of  Assembly 
1865-66,  page  88,  chapter  22),  is  five  years. 
Wherefore,  without  deciding  anything  in 
regard  to  the  other  errors  assigned  in  the 
petition  (which  the  plaintiff  by  counsel  ad- 
mitted not  to  be  well  assigned,  and  therefore 
waived  his  assignment  thereof),  it  is  con- 
sidered by  the  court  that  the  said  judgment 
be  reversed  and  annulled.  And  for  reasons 
stated  in  writing,  and  filed  with  the  record, 
it  is  ordered  that  the  said  verdict  of  the 
jury  be  set  aside,  and  the  cause  remanded 
to  the  said  Circuit  court  of  Rocking- 

858  ham    ^county,  for  a  new   trial   to  be 
had  therein,  on  a  plea  of    not   guilty 

to  be  entered  by  the  said  court;  the  plain- 
tiff on  his  arraignment  having  refused  to 
plead,  and  the  said  court  not  having  had 
the  said  plea  entered  before  the  former  trial, 
as  required  by  law :  which  is  ordered  to  be 
certified  to  the  said  Circuit  court. 

But  it  appearing  to  the  court  that  the 
plaintiff  is  now  in  the  penitentiary,  in  exe- 
cution of  the  said  judgment  against  him,  it 
will  be  necessary  to  have  him  brought  before 
this  court  by  a  habeas  corpus,  and  committed 
to  the  custody  of  the  sheri  ff  of  Hen  rico  county. 
to  be  by  him  conveyed  to  the  jail  of  Rock- 
ingham county  for  the  purpose  of  being 
tried  again  for  the  offence  aforesaid;  in 
conformity  with  the  course  which  was  pur- 
sued in  Barker's  case,  2  Va.  Cas.  122. 
Therefore,  it  is  ordered  that  a  writ  of  hab- 
eas corpus  be  awarded  accordingly,  directed 
to  the  superintendent  of  the  penitentiary, 
commanding  him  to  bring  the  plaintiff 
before  this  court  to-morrow  at  12  o'clock, 
M.  to  do  and  submit  to  what  may  then  be 
ordered  by  the  court  in  the  premises  accord- 
ing to  law. 

The  order  was  as  follows : 

This  day  the  said  Charles  Jones  was 
brought  into  court  by  the  superintendent  of 
the  penitentiary,  in  obedience  to  the  writ 
of  habeas  corpus  awarded  in  this  case  on 
yesterday,  directed  to  the  said  superinten- 
dent. Whereupon  it  is  ordered  that  the  said 
Charles  Jones  be  committed  to  the  jail  of 
Henrico  county,  to  be  from  thence  conveyed 
by  the  sheriff  of  Henrico  to  the  jail  of  the 
said  county  of  Rockingham,  to  be  tried 
again  in  the  said  Circuit  court  of  the  said 
county  of  Rockingham,  for  the  felony  in 
the  said  indictment  mentioned.  And  it  is 
further  ordered  that  a  copy  of  this  order  be 
forthwith  given  to  the  said  sheriff,  who  is 
required  as  soon  as  may  be,  to  execute  the 
same,  and  to  employ  the  necessary  assis- 
tance  for   that   punx>se;   which  said 

859  ^sheriff,  and  the   person  so   employed 
to  assist  him,  are   to  be  compensated 

out  of  the  treasury  according  to  law. 


Judgment    reversed,     and     prisoner    re- 
manded. 
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860      *Bo8well  v.  The  Commonwealth.* 

March  Term.  1871.  Richmond. 

I.  lAdlctmeot  la  Corporation  Court— RIfflit  to  Trial  In 
CIrcait  Court. t— A  prisoner  Indicted  in  a  Corpora- 
tion court  for  murder,  Is  not  entitled  to  elect  to  be 
tried  in  the  Circuit  court  In  this  respect  the  act 
of  April  27,  1807,  Sess.  AcU  1866-'67.  p.  981.  is  altered 
by  the  act  of  April  2,  1870.    Sess.  AcU  1800-70.  p.  86. 

a.  Trial  for  Felony— Prosenco  of  Prisoner— Before  Ar- 
ralgnmentt— The  act,  Codech.  206.  f  8,  which  pro- 
vides that  a  person  tried  for  felony  shall  be 
personally  present  during  the  trial,  does  not  apply 
before  his  arraignment;  but  before  his  arraiffn- 
ment  an  order  may  be  made  in  his  absence. 

3.  Drunkenness— Voluntary  — Liability  for  Acts.— A 
person,  whether  he  be  an  habitual  drinker  or  not, 
cannot  voluntarily  make  himself  so  drunk  as  to 
become,  on  that  account  irresponsible  for  his 
conduct  durlnff  such  drunkenness.  He  may  be 
perfectly  unconscious  of  what  he  does,  and  yet  he 
is  responsible.  He  may  be  incapable  of  express 
malice,  but  the  law  implies  malice  in  such  a  case, 
from  the  nature  of  tbe  instrument  used,  the 
absence  of  provocation,  and  other  circumstances 
nnder  which  it  is  done. 

4.  Insanity  from  Dmnkanness— Liability  for  Acts.— If 
permanent  insanity  is  produced  by  habitual  drunk- 
enness, then,  like  any  other  insanity,  it  excuses  an 
act  which  would  be  otherwise  criminal. 

5.  Criminal  Law— In^anlty-Burden  of  Proof.  |— Insan- 
ity, when  it  is  relied  on  as  a  defence  to  a  charge  of 
crime,  must  be  proved  to  the  satisfaction  of  the 
jury  to  entitle  the  accused  to  an  acquittal  on  that 

•For  monographic  note  on  Insanity,  see  end  of  case. 

t Jurisdiction  of  Corporation  Courts.— In  Chahoon's 
Case,  21  Qratt  825  (a  case  of  felony),  the  point  was 
made  by  counsel  that  under  the  constitution  in 
force  at  that  time,  the  hustings  court  of  Richmond 
could  not  be  givtn  jurisdiction  to  try  cases  of 
felony.  But  the  court  said  that  since  the  principal 
case.  Bird's  Case,  21  Oratt  800  and  Smith's  Case,  21 
Qratt  800.  all  proceeded  upon  the  tacit  admission  of 
tbe  existence  of  the  jurisdiction  of  the  corporation 
courts  to  try  such  cases,  the  court  was  of  opinion 
tliat  the  hustinffs  court  of  the  city  of  Richmond  had 
Jurisdiction  over  the  case. 

^Trlal  for  Felony— Presence  of  the  Prisoner.— See 
foot-note  to  Jackson  v.  Com.,  19  Oratt  66flb 

3aaM— Continuance-  Before  Arraignment.— Before 
arraignment  the  prisoner  may  move  to  have  his 
case  continued. 

In  Anderson  v.  Com.,  84  Va.  78,  8  S.  £.  Rep.  803,  the 
court  said:  "InBoswell's  Case.  20  Qratt  800,  it  ap- 
pears from  the  report  of  the  case,  that  the  case  was 
tlirice  continued,  on  the  motion  of  the  prisoner, 
before  his  arraignment:  and  in  Shifflet's  Case,  M 
Oratt  (162,  a  motion  to  change  the  venue  was  made 
and  granted  before  the  prisoner  was  arraigned." 
See  also,  cases  collected  in  foot-note  to  Jackson  v. 
Com.,  10  Gratt  666. 

See  also,  monographic  note  on  "Continuances" 
appended  to  Harman  v.  Howe.  27  Oratt  676. 

fCrlmlnal  Law— insanity— Burden  of  Prool— The 
view  adopted  by  the  principal  case  that  when 
insanity  is  relied  on  as  defense  to  a  charge  of  crime, 
It  must  be  proved  to  the  eatief action  of  the  Jury,  to 
entitle  the  accused  to  be  acquitted  on  that  ground. 
has  been  approved  by  many  cases,  which  cite  the 
principal  case  as  authority,  so  that  now  it  seems  to 
be   the  established  doctrine  in  Virginia.    See  Bac- 


ground.  If,  upon  the  whole  evidence,  the  jury 
believe  he  was  insane  when  he  committed  the  act, 
they  will  acquit  him  on  that  ground.  But  not  upon 
any  fanciful  ground,  that  though  they  believe  he 
was  then  sane,  yet,  as  there  may  be  a  rational 
doubt  of  such  sanity,  he  is  therefore  entitled  to 
acquittal. 

6.  Homicide— Intoxication-Degree  of  Murder.  |— if  a 
person  kills  another  without  provocation  and 
through  reckless  wickedness  of  heart  but,  at  the 
time  of  doing  so,  his  condition,  from  intoxication, 
was  such  as  to  render  him  incapable  of  doing  a 
willful,  deliberate  and  premeditated  act  he  is 
guilty  of  murder  in  the  second  degree. 

7.  Criminal  Law— Instructions— illsleadlng.Y— An  in- 
struction which  assumes  an  important  fact  as  true 

'  or  is  calculated  to  mislead  the  jury,  should  not  be 
given. 

clgalupo  V.  Com..  83  Gratt  817,  and  foot-note:  Dejar- 
nette  v.  Com.,  75  Va.-881:  State  v.  Strauder,  11 W.  Va. 
823;  SUte  v.  Robinson,  20  W.  Va.  728;  SUte  v.  Jones, 
20  W.  Va.  760:  SUte  v.  Douglass.  28  W.  Va.  801.  In 
SUte  V.  Strauder,  11  W.  Va.  828.  this  view  is  said  to 
be  supported  by  the  weight  of  authority,  English 
and  American:  but  in  16  Am.  St  Eng.  Enc.  Law 
(2d  Ed.)  page  617,  It  Is  said  that  perhaps  the  weight 
of  authority  and  reason  susulns  the  view— which  is 
daily  growing  in  favor— that  the  prosecution  must 
prove  sanity  beyond  reasonable  doubt,  after  the 
accused  has  raised  a  doubt  as  to  his  sanity. 

The  rule  laid  down  in  the  principal  case  that  It  is 
not  even  incumbent  on  the  prosecution  to  satisfy 
the  jury  of  the  i>erson's  sanity  beyond  a  reasonable 
doubt  was  approved  in  DeJamette  v.  Com.,  7&Va. 
881  and  Baccigalupo's  Case,  83  Oratt  818. 

As  to  the  three  distinct  views  on  this  subject  see 
16  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  616. 

]Homiclde  — Intoxication  — Degree  of  Munler.  —  in 
Willis  V.  Ck>mmonwealth,  82  Qratt  036,  the  court 
said:  *'VolunUry  immediate  drunkenness  is  not 
admissible  to  disprove  malice,  or  to  reduce  the 
offence  to  manslaughter.  But  where,  by  reason  of 
it  there  is  wanting  that  deliberation  and  premedl- 
ution  which  are  necessary  to  elevate  the  offence  to 
murder  in  the  first  degree,  it  is  properly  ranked  as 
murder  in  the  second  degree;  as  the  courts  have 
repeatedly  decided.  Com.  v.  Jones,  1  Leigh  608; 
Plrtle  V.  SUte,  0  Humph.  668;  Swan  v.  SUte,  4 
Humph.  186:  Boswell  v.  C^om.,  20  Oratt  860." 

See  also,  in  accord.  Honesty  v.  Commonwealth,  81 
Va.  380,  801;  SUte  v.  Welch,  36  W.  Va.  702,  15  S.  E. 
Rep.  433. 

See  also,  foot-note  to  Willis  v.  Ck>m.,  82  Gratt  080. 

^Instructions -Misleading.— The  rule  laid  down  in 
the  principal  case,  that  an  instruction  which  as- 
sumes an  important  fact  as  true,  or  which  Is  calcu- 
lated to  mislead  the  jury,  should  not  be  given,  has 
been  approved  by  several  subsequent  cases.  See 
Shenandoah  R.  R.  Co.  v.  Moose.  83  Va.  880,  3  S.  E. 
Rep.  706  (instruction  misleading) ;  N.  &  W.  R.  R.  Co. 
V.  Irvine,  85  Va.  219.  7  S.  E.  Rep.  888  (instruction  mis- 
leading) ;  Houston  v.  Com.,  87  Va.  268,  12  S.  E.  Rep. 
385  (assumption  of  facts  in  instruction) ;  Oas  Co.  v. 
Wheeling,  8  W.  Va.  871  (Instruction  misleading 
and  vague). 

See  also,  Wiley  v.  Glvens,  6  Oratt  277;  Pasley  v. 
English.  10  Gratt  236  (instruction  misleading); 
Priest  V.  WhiUcre,  78  Va.  151  (Instruction  irrele- 
vant). 

See  generallyi  monographic  no^^on  "Instructions'* 
appended  to  Womack  v.  Circle.  29  Oratt  192. 
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861  *Thi8  was  a  writ  of  error  to  the  Cor- 
poration court  of  Alexandria.     James 

Boswell  was  indicted  in  that  court,  at  the 
July  term,  1870,  for  the  murder  of  Martha 
f^rench,'  a  small  colored  girl  about  seven 
years  old.  He  was  tried  at  the  December 
term  of  the  court,  and  was  found  guilty  by 
the  jury  of  murder  in  the  second  degree ; 
and  they  fixed  the  term  of  his  imprisoa- 
ment  in  the  penitentiary  at  eleven  years: 
and  the  court  sentenced  him  acoordingly. 
The  prisoner  thereupon  applied  to  this  court 
for  a  writ  of  error,  which  was  awarded. 
The  case  is  fully  stated  by  Judge  Mon- 
cure,  in  his  opinion. 

F.  L.  Smith,  and  Neale,  for  the  prisoner. 

The  Attorney-Greneral,  for  the  Common- 
wealth. 

MONCURE,  P.  This  is  a  writ  of  error 
to  a  judgment  of  the  Corporation  court  of 
the  city  of  Alexandria,  whereby  the  plain- 
tiff in  error  was  convicted  of  murder  in  the 
second  degree.  The  accused  having  been 
indicted  for  the  said  murder  in  the  said 
court,  on  the  12th  of  July,  1870,  on  the  next 
day  moved  the  court  to  remove  the  cause  to 
the  Circuit  court  of  the  said  city  for  trial, 
which  motion  was  sustained,  and  the  cause 
was  ordered  to  be  certified '  to  the  said  Cir- 
cuit court.  Afterwards,  on  the  same  day, 
and  before  the  signing  of  the  minutes,  the 
said  order  was  rescinded ;  the  accused,  by 
his  counsel,  excepting  to  the  order  of  rescis- 
sion, as  is  therein  stated;  though  no  bill  of 
exceptions  to  that  effect  appears  in  the  rec- 
ord. It  does  not  appear  that  the  accused 
was  personally  present  when  the  order  of 
rescission  was  made,  but  it  may  be  fairly 
inferred  that  he  was  not.  On  the  next  day, 
to  wit :  the  14th  of  July,  1870,  the  accused 
being  personally  present,  again  moved  the 
court  to  remove  the  cause  to  the  said  Cir- 
cuit court  for  trial,  which  motion  was  then 
overruled ;  and  a  bill  of  exceptions  to 

862  the  said  ruling  of  the  *court  was  ten- 
dered by  the  accused  and  signed   and 

sealed  by  the  court.  The  cause  was  then 
continued  to  the  next  quarterly  term  of  the 
court,  on  the  motion  of  the  accused. 

At  the  next  quarterly  term,  to  wit :  on  the 
10th  of  October,  1870,  the  accused  presented 
several  affidavits  of  himself  and  others, 
tending  to  show  that,  by  reason  of  the  prej- 
udice against  him,  he  could  not  get  a  fair 
trial  in  the  said  city,  and  moved  the  court 
for  a  change  of  venue ;  which  motion  was 
overruled.  Whereupon  he  moved  for  and 
obtained  a  continuance  of  the  cause  until 
the  November  term,  1870,  of  the  court.  The 
affidavits  on  which  the  said  motion  for  a 
change  of  venue  was  founded,  are  copied  in 
the  record,  but  no  further  notice  need  be 
taken  of  them,  as  no  exception  was  taken 
to  the  opinion  of  the  court  overruling  that 
motion.  At  November  term,  the  cause  was 
again  continued  on  the  motion  of  the  ac- 
cused. At  December  term,  1870,  the  accused, 
being  arraigned  on  the  said  indictment, 
refused  to  plead  thereto,  when  the  plea  of 
not  guilty  was  entered  for  him  by   order  of  | 


the  court,  according   to  law,    and  the    trial 
proceeded. 

In  the  progress  of  the  trial,  two  instruc- 
tions were  asked  for  by  the  accused ;  bnt 
the  court  refused  to  give  them,  and  gave 
several  instructions  of  its  own.  I^he  ac- 
cused excepted  to  the  action  of  the  court  in 
refusing  and  giving  instructions  as  afore- 
said, and  the  facts  proved  on  the  trial  are 
set  out  in  the  bill  of  exceptions.  The  jury 
found  the  accused  guilty  of  murder  in  the 
second  degree,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  eleven 
years.  The  accused  then  moved  for  a  netr 
trial,  and  in  arrest  of  judgment;  bnt  both 
motions  were  overruled  by  the  court.  No  ex- 
ception was  taken,  however,  to  those  rulings 
of  the  court,  and  they  need  be  noticed  ai^ain. 
The  court  having  rendered  judgment 
863  according  to  the  verdict,  this  *writ  of 
error  brings  up  that  judgment  for  re- 
view before  this  court. 

The  first  error  assigned  is,  that  the  corpo- 
ration court  erred  in  refusing  to  allow  the 
case  to  be  removed  to  the  Circuit  court  of 
the  city  of  Alexandria. 

Undoubtedly,  this  would  have  been  error 
if  the  Code,  chap.  208,  {  1,  as  amended  by 
the  act  to  revise  and  amend  the  criminal 
procedure,  passed  April  27,  1867,  Acts  of 
Assembly  1866-67,  p.  931,  had  remained  un- 
changed when  the  motion  was  made  for  the 
removal  of  the  case  as  aforesaid.  Bj  that 
section,  as  so  amended,  it  was  declared  that 
**trials  for  felony  shall  be  in  a  County  or 
Corporation  court,  and  may  be  at  any  term 
thereof;  except  that  a  person  to  be  tried 
for  rape,"  <&c.  (naming  certain  other  spe- 
cific offences,  including  murder),  '^may, 
upon  his  arraignment  in  the  County  or  Cor- 
poration court,  demand  to  be  tried  in  the 
Circuit  court  having  jurisdiction  of  the  said 
county  or  corporation,"  &c.  But  that  pro- 
vision of  the  Code  was  changed  in  regard 
to  Corporation  courts  by  the  act  approved 
April  2,  1870,  entitled  **an  act  to  prescribe 
and  define  the  jurisdiction  of  the  County 
and  Corporation  courts  of  the  Common- 
wealth, and  the  times  and  places  of  holding 
the  same."  Acts  of  Assembly  1869-70,  p. 
35.  Indeed,  the  change  may  be  said  to  have 
been  made  by  the  Constitution,  article  6, 
sec.  14,  which  provides  that  **for  each  city 
or  town  in  the  State,  containing  a  popula- 
tion of  five  thousand,  shall  be  elected  on  the 
joint  vote  of  the  two  houses  of  the  general 
assembly,  one  city  judge,  who  shall  hold  a 
Corporation  or  Hustings  court  of  said  city 
or  town  as  often  and  as  many  days  in  each 
month  as  may  be  prescribed  by  law,  with 
similar  jurisdiction  which  may  be  g^iven 
by  law  to  the  Circuit  courts  of  this  State," 
Ac.  The  sixth  section  of  the  act  of  April 
2,  1870,  aforesaid,  in  conformity  with  the 
provision  of  the  constitution  just  referred 
to,  enacts  that  **for  each  town  or 
864  city  of  the  *State  containing  a  popu- 
lation of  five  thousand,  there  shall  be 
a  court  called  a  Corporation  court,  to  be 
held  by  a  judge  with  like  qualifications  and 
elected  in  the  same  manner  as  judges  of  the 
County  court. ' '     And  the  7th  section  enacts» 
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that  **the  several  Corporation  courts  of  this 
State  shall,  within  their  respective  limits, 
have  the  same  jurisdiction  as  the  Circuit 
courts,  and  the  same  jurisdiction  as  County 
courts,  over  all  offences  committed  within 
their  limits,"  &c.  The  effect  of  these  pro- 
visions of  the  constitution  and  act  afore- 
said, is  to  take  away  from  persons  accused  of 
certain  felonies  in  Corporation  courts,  the 
rig^ht  they  would  otherwise  have,  to  demand 
to  be  tried  in  the  Circuit  court  having  jur- 
isdiction of  the  said  corporation.  That  this 
is  so,  appears  conclusively  from  the  fact 
that  the  4th  section  of  the  act  aforesaid 
prescribing*  the  criminal  jurisdiction  of 
County  courts,  expressly  authorizes  a 
person  about  to  be  tried  for  arson,  or  any 
felony  for  which  he  may  be  punished  with 
death,  upon  his  arraignment  in  the  county 
court,  to  demand  to  be  tried  in  the  Circuit 
court  of  the  county.  Whereas  the  7th  sec- 
tion of  the  same  act,  prescribing  the  juris- 
diction of  the  corporation  courts,  gives  no 
such  authority ;  but  on  the  contrary,  the  8th 
section  declares,  that  **all  persons  who 
have  heretofore  elected  to  be  tried  in  the 
Circuit  court,  shall  be  tried  in  said  court, 
anything  in  this  act  to  the  contrary  not- 
withstanding:" thus  showing  thg.t  it  was 
not  intended  to  give  any  such  right  of  elec- 
tion thereafter  to  a  person  charged  with  an 
offence  in  a  corporation  court. 

I  therefore  think  the  corporation  court  did 
not  err  in  refusing  to  allow  the  case  to  be 
removed  to  the  Circuit  court. 

An  objection  is  taken  in  the  brief  of  the 
plaintiff's  counsel,  though  not  assigned  as 
error  in  the  petition,  that  the  order  of 
rescission  aforesaid  was  not  made  in  the  per- 
sonal presence  of  the  accused.  Sper- 
865  ry's  case,  9 *Iveigh  623 ;  Hooker's  case, 
13  Gratt.  763.  The  Code,  ch.  208,  {  3, 
provides,  that  '*any  person  tried  for  fel- 
ony shall  be  personally  present  during  the 
trial."  The  said  order  of  rescission  was 
made  before  the  commencement  of  the  trial. 
The  accused  was  not  in  fact  arraigned  until 
after  that  order  was  made,  as  the  record 
shows,  though  it  erroneously  states  that  he 
Tvas  arraigned  when  the  rescinded  order  was 
made.  His  personal  presence  was,  there- 
fore, not  necessary  when  the  order  of  re- 
scission was  made.  He  was  present  by  his 
counsel,  who  excepted,  that  is  objected,  to 
the  order.  No  bill  of  exceptions  on  the  sub- 
ject was  signed.  The  order  of  removal  was 
void, the  Circuit  court  having  no  jurisdiction 
of  the  case.  On  the  day  after  the  rescission 
of  that  order,  the  accused,  being  personally 
present  in  court,  made  another  motion  for 
the  removal  of  the  cause,  which  was  over- 
mled,  and  a  bill  of  exceptions  was  tendered 
and  signed.  This  would  have  cured  the 
irregularity,  if  there  had  been  any,  in 
making  the  order  of  rescission  without  his 
personal  presence.  I  therefore  think  this 
objection  is  untenable.  A  like  objection 
was  taken  in  the  brief,  though  not  in  the 
petition,  that  the  case  was  continued  at 
November  term,  1870,  on  the  motion  of  the 
counsel  of  the  accused,  when  the  latter 
was  not  personally  present.     This   was  be- 


fore the  arraignment,  and  the  objection  is, 
therefore,  untenable,  for  reasons  already 
given. 

The  next  assignment  of  error,  and  that 
which  is  mainly  relied  on,  is  the  refusal 
of  the  court  to  give  the  instructions  asked 
for  by  the  accused,  and  the  giving  of  others> 
in  their  stead. 

The  facts  proved  on  the  trial,  and  on 
which  the  said  instructions  where  founded, 
are  in  substance  as  follows :  On  the  evenings 
of  the  4th  of  July,  1870,  Boswell  (the  ac- 
cused), being  drunk  and  staggering,  came 
up  King  street  (in  Alexandria)  to  West 
street,  and  upset  a  barrel  in  front  of  a  store 
on    King     street,    as    he    went     by; 

866  *that  he  turned  down  West  street,  go- 
ing   in    a    northerly    direction,    and 

keeping  on  the  east  side  of  the  latter  street ; 
that,  as  he  walked  along,  he  exclaimed,  in 
violent  tones,  ^'I  will  blow  his  damn  brains 
out;  will  kill  the  damn  little  sons  of 
bithces;"  that  there  was  at  the  time  two 
little  negroes  girls  passing  along  the  west 
side  of  West  street,  going  in  a  southerlj'  di- 
rection and  towards  King  street,  a  number  of 
ducks  in  the  street  about  ten  feet  from  him, 
and  still  further  on,  a  cart,  both  the  ducks 
and  the  cart  being  between  prisoner  and 
the  other  side  of  the  street,  though  it  did 
not  appear  that  the  cart  was  between  pris- 
oner and  the  little  girls;  that,  when  about 
midway  of  the  square,  Boswell  picked  up  a 
brick,  and,  casting  it  across  the  street, 
struck  one  of  the  little  girls  on  the  right 
side  of  the  head,  above  the  ear;  that  the 
girl  fell  in  a  dying  condition,  and  expired 
at  10  o'clock  in  the  night  of  that  day ;  that 
the  girl  so  struck  was  named  Martha 
French,  and  was  about  six  years  and  nine 
months  old;  that,  after  throwing  the  brick, 
Boswell  turned  and  walked  to  the  corner  of 
King  and  West  streets,  took  off  his  coat  or 
jacket,  put  it  on  the  curbstone,  and  sat 
down ;  while  there  he  was  told  by  a  witness 
not  to  go  away,  and  replied,  '*If  I  have 
done  anything  wrong,  you  can  take  out 
your  penknife  and  cut  my  throat.  I  give 
myself  up — If  I  killed  the  child,  I  did  not 
intend  to  do  it;"  that  Boswell  had  been 
grossly  intoxicated  for  a  week  ,  except  on 
the  day  preceding  the  day  on  which  the  al- 
leged crime  was  committed,  and  had  no 
previous  acquaintance  with  the  deceased ; 
that  Boswell,  the  day  before  the  killing  of 
the  child,  when  asked  by  Thos.  Huntington 
why  he  did  not  reform  and  behave  himself, 
said  he  wanted  to  die,  but  did  not  know 
why ;  that,  one  day  in  the  latter  part  of 
June,  1870,  he  threw  himself  into  a  small 
stream  near  Alexandria,  called  Hooff*s  run, 
at  a  place  where  the  water  is  about  eight 
inches  deep,  and    Lucien   Hooff  and 

867  another  *man,  who  was  passing   by, 
found   him   lying   on  his  face    in  the 

water,  out  of  which  they  pulled  him,  and 
laid  him  on  the  grass;  if  he  had  been  left 
in  the  water,  he  would  have  drowned ;  that 
they  went  away,  and  Hooff,  on  looking 
back,  saw  Boswell  again  throw  himself  into 
the  water,  and  Hooff  and  a  man  named  Cun- 
ningham pulled  him  out,  and  left  him  lying 
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on  th^  bank  in  an  insensible  condition ;  he 
would  have  been  drowned  in  two  minutes, 
had  he  not  been  rescued;  that,  in  June, 
1870,  some  two  weeks  prior  to  the  killing  of 
the  child,  Boswell  came  to  the  depot  of  the 
Orange,  Alexandria  and  Manassas  railroad, 
excessively  drunk,  and  staggering  and 
throwing  himself  about,  and  threw  himself 
across  the  cow-catcher  of  an  engine  in 
motion,  which  dragged  him  some  distance; 
that  the  engineer  stopped,  and  two  men 
took  him  off  the  cow-catcher,  and  threw  him 
on  a  pile  of  manure;  that  about  an  hour 
afterwards,  as  the  southern-bound  train 
was  leaving  the  depot,  Boswell  was  discov- 
ered lying  on  one  or  both  rails  of  the  track, 
near  the  culvert,  a  short  distance  from 
the  depot ;  that  the  engineer  stopped  the 
train,  and  the  same  two  men  dragged  him 
off  the  track,  and  threw  him  down  the  em- 
bankment; that  each  month,  about  the 
change  of  the  moon,  John  Boswell,  the  pris- 
oner's younger  brother,  would  go  home, 
refuse  to  work,  and,  when  approached  with 
directions  to  go  to  work,  would  be  listless, 
indifferent,  and  seem  not  to  understand. 

After  the  evidence  was  heard  by  the  jury, 
the  accused,  by  counsel,  moved  the  court  to 
give  them  the  following  instructions: 

1st.  If  the  jury  shall  believe,  from  the 
evidence,  that  the  prisoner  was  drunk  at 
the  time  of  the  killing,  in  the  indictment 
mentioiiied,  and  that  such  drunkenness  was 
brought  on  by  sensual  or  social  gratifica- 
tion, with  no  criminal  intent,  then 
868  they  are  justified  in  finding  a  ♦ver- 
dict of  voluntary  manslaugher;  pro- 
vided they  also  believe,  from  the  evidence, 
that  there  was  no  malice. 

2d.  If  the  jury  believe,  from  the  evidence, 
that  the  drunkenness  aforesaid  was  the  re- 
sult of  long-continued  and  habitual  drink- 
ing, without  any  purpose  to  commit  crime, 
and  that  the  drunkenness  produced  insan- 
ity, whether  temporary  or  permanent,  and 
that  the  prisoner  was  in  such  condition  at 
the  time  of  the  killing  aforesaid,  then  the 
jury  may  find  a  verdict  of  not  guilty ;  and 
further,  that  where  the  jury,  from  the  evi- 
dence, should  entertain  a  rational  doubt  on 
the  question  of  insanity,  they  should  find 
in  favor  of  insanity ;  or  if  they  should  en- 
tertain, from  the  evidence,  reasonable  doubt 
of  any  material  portion  of  the  charge,  the 
prisoner   shall    have    the     benefit    of    that 

doubt. 

And  the  court  refused  to  give  the  said 
instructions,  and  gave  the  following  to  the 

jury : 

1st.  That  every^  man  is  presumed  to  be 
sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes, 
until  the  contrary  is  proved  to  their  satis- 
faction; that  if,  from  the  evidence,  the 
jury  believe  that,  at  the  time  of  throwing 
the  brick,  the  blow  from  which  caused  the 
death  of  the  deceased,  the  prisoner  was  lab- 
oring under  such  a  defect  of  reason  from 
disease  of  the  mind  (remotely  produced  by 
previous  habits  of  goss  intemperance),  as 
not  to  know  the  nature  and  possible  conse- 
quences of  his  act,  or  if  he  did   know,  then  > 


that  he  did  not  know  he  was  doing  what 
was  wrong,  they  will  find  the  prisoner  not 
guilty. 

2d.  That  if  the  jury  shall  believe  beyond 
reasonable  doubt,  from  the  evidence,  that 
the  prisoner  threw  the  brick  at  the  deceased 
without  provocation  and  through  reckless 
wickedness  of  heart,  but  that,  at  the 
time  of  doing  so,  his  condition,  from  intoxi- 
cation or  other  causes,  was  such  as  to  render 
him  incapable  of  doing  a  willful,  deliberate 
and  premediated  act,  then  they  will  find  the 
prisoner  guilty  of  murder  in  the  second  de- 
gree. 

869  *3d.  That  if  the  jury   believe,  from 
the      evidence,     beyond      reasonable 

doubt,  that  the  prisoner,  though  intoxicated 
at  the  time  of  throwing  the  brick  which 
caused  the  death  of  the  deceased,  was  capa- 
ble of  knowing  the  nature  and  consequence 
of  his  act,  and  if  he  did  know,  then  that  be 
knew  he  was  doing  wrong,  and  that,  so 
knowing,  he  threw  the  brick  at  the  deceased 
with  the  willful,  deliberate  and  premedi- 
tated purpose  of  killing  her,  then  they  will 
find  the  prisoner  guilty  of  murder  in  the 
first  degree. 

4th.  That  if  the  jury  believe,  from  the 
evidence,  that  the  prisoner,  at  the  time  of 
throwing  the  brick  at  the  deceased,  was  in 
such  a  condition  as  to  render  him  incapable 
of  a  willful,  deliberate  and  premeditated 
purpose,  and  that  he  did  not  so  throw  it  oat 
of  any  reckless  wickedness  of  heart  or 
purpose,  then  they  will  find  the  prisoner 
guilty  of  voluntary  manslaughter. 

5th.  If  the  jury  should  acquit  the  pris- 
oner, by  reason  of  their  believing  hitn 
insane,  that  they  will  so  state  in  their  ver- 
dict. 

The  law  in  regard  to  the  extent  to  which 
intoxication  affects  responsibility  for  crime, 
seems  to  be  now  well  settled ;  and  the  only 
difficulty  is  in  the  application  of  the  law  to 
the  facts  of  a  particular  case. 

In  1  Hale's  P.  C.  page  32,  he  says:  "The 
third  sort  of  madness  is  that  which  is  de- 
mentia affectata;  namely,  drunkenness. 
This  vice  doth  deprive  a  man  of  his  reason, 
and  puts  many  men  into  a  perfect,  but 
temporary  frenzy ;  but  by  the  laws  of  Eng- 
land, such  a  person  shall  have  no  privilege 
by  his  voluntary  contracted  madness,  bat 
shall  have  the  same  judgment  as  if  he  were 
in  his  right  senses."  See  also  1  Russell  on 
Crimes,  p.  7 ;  and  4  Bl.  Com.  26.  Black- 
stone  says,  in  regard  to  the  excuse  of 
drunkenness:  "The  law  of  England,  consid- 
ering how  easy  it  is  to  counterfeit  this 
excuse,  and  how  weak  an  excuse  it  is, 
though  real,  will  not  suffer  any   man 

870  thus  to   privilege  one   crime    by  •an- 
other.**    In  Rex  V.  Thomas,  7  Car.  A 

Payne  R.  817,  820,  Parke,  B.,  said  to  the 
jury:  "I  must  also  tell  you,  that  if  a  man 
makes  himself  voluntarily  drunk,  it  is  no 
excuse  for  any  crime  he  may  commit  whilst 
he  is  so ;  he  must  take  the  consequences  of 
his  own  voluntary  act,  or  most  crimes  would 
go  unpunished.**  And  in  John  Burrow's 
case,  1  Crim.  C.  C.  238,  Holroyd,  J. ,  told  the 
jury:    '^Drunkenness   is  not   insanity,   nor 
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does  it  answer  to  what  is  termed  an  un- 
sound mind,  unless  the  derangement  which 
it  causes  becomes  fixed  and  continued  by 
the  drunkenness  being  habitual,  and  thereby 
rendering  the  party  incapable  of  distin- 
guishing between  right  and  wrong." 

The  American  cases   establish   the   same 
doctrine  with  the  English   on  this   subject. 
In  Pirtle    v.  The  State,  9  Humph.    R.   663, 
the   court,    in  explaining  the   decision    in 
Swan   V.    The    State,   4   Humph.    R.     136, 
say:  ^^This  reasoning   in   alone   applicable 
to  cases  of  murder  under  our  act  of  1829,  ch. 
23,  which  provides   *that   all   murder  com- 
mitted by   means  of   p&ison,  lying  in  wait, 
or  any  other  kind  of   willful,    deliberate, 
malicious   and   premeditated  killing,'    &c. 
'shall  be  deemed  murder  in  the  first  degree, 
and   all    other    kinds   of   murder   shall    be 
deemed  murder  in  the  second  degree.  *    Now, 
this  is  drawing   a  distinction  unknown   to 
the  common  law,  solely  with  a  view  to  the 
punishment;  murder  in  the  first  degree  be- 
ing punishable  with  death,  and   murder  in 
the  second  degree   by   confinement   in    the 
penitentiary.     In  order  to  conflict  the   pun- 
ishment of  death,    the   murder  must   have 
been  committed  wilfully,  deliberately,    ma- 
liciously and  premeditatedly.     This  state  of 
mind    is   conclusively     proven     when    the 
death   has   been    inflicted    by  poison  or  by 
lying    in    wait    for    that    purpose;    but    if 
neither  of  these  concomitants   attended  the 
killing,  then  the   state  of   mind   necessary 
to  constitute  murder  in  the  first  degree,  by 
the  willfulness,  the  deliberation,  the  malic- 
iousness,    the     premeditation,    if   it 
871      *exist,    must   be   otherwise   proven." 
In  all   such   cases,    whatever  fact   is 
calculated   to  cast   light   upon   the  mental 
status  of  the  offender,  is   legitimate  proof  \ 
and  among  others  the   fact  that   he  was  at 
the  time  drunk ;  not  that  this  will  excuse  or 
mitigate   the   offence   if  it   wer^fe  done  wil- 
fully, deliberately,  maliciously  and  premedi- 
tatedly; (which  it  might  well  be,    though 
the  perpetrator  was  drunk  at  the  time),  but 
to  shew  that  the  killing  did  not   not  spring 
from  a  premeditated  purpose."     **This  dis- 
tinction  can   never    exi^t  except   between 
xnttrder   in  the  first   degree  and  murder  in 
the  second  degree  under  our  statute."     **As 
between  the  two  offences  of  murder  in  the 
second  degree  and  manslaughter,  the  drunk- 
enness of  the  offender  can   form   no   legti- 
mate  matter  of  enquiry ;  the   killing  being 
voluntary,  the  offence  is  necessarily  murder 
in  the  second  degree,    unless   the   provoca- 
tion were  of  such  a   character  as  would   at 
common    law    constitute    it    manslaughter, 
and  for  which  latter  offence  a  drunken  man 
is  equally   responsible  as  a  sober  one."     I 
have   quoted   thus  largely   from  this  case, 
because  it  lays  down  the  law  very  correctly, 
and  is    specially  applicable   in  this   State, 
in  which  there  is  a  law  very  much,    if   not 
precisely,   like   that   of  Tennessee,    distin- 
g'uishing  between  murder  in  the    first  and 
second  degree.     The   most   material   cases, 
Knglish  and  American,    bearing   upon  this 
whole  subject,  are  collected  in  a  note  to  the 
case  of  United  States  v.  Drew,  5    Mason  R. 


28,  in  1  Lead.  Crim.  Cas.  pp.  113-124.  See 
also  1  Wharton's  Am.  C.  L.  ili  32-44. 

With  this  general  view  of  the  law  on  the 
subject,  I  will  now  take  some  notice  of  the 
instructions  in  detail ;  and  first,  of  those 
asked  for  by  the  accused. 

The  first  instruction  asked  for   was  prop- 
erly refused.     It  states   a   case   of    murder, 
and  asks  the  court  to  instruct  the  jury  that 
it  was  a  case   of  voluntary   manslaughter. 
The  words   at   the  conclusion,    **pro- 

872  vided  *they  also  believe,  from  the  evi- 
dence, that  there  was   no  malice,"  do 

not  alter  the  case.  The  law  implies  malice, 
from  the  facts  stated  in  the  former  part  of 
the  instruction.  The  word  **malice,"  in 
the  proviso,  can  mean  only  express  malice, 
which  is  unnecessary  to  constitute  murder; 
malice,  express  or  implied,  being  sufficient. 
Or  if  it  mean  malice  generally,  then  the 
proviso  is  in  conflict  with  the  body  of  the 
instruction,  which  is  therefore  faulty,  and 
it  was  proper  on  that  ground,  if  no  other, 
to  refuse  to  give  it. 

The  second  instruction  asked  for  was  also 
properly  refused.  Drunkenness  is  no  excuse 
for  crime,  although  such  drunkenness  may 
be  **the  result  of  long-continued  and  habit- 
ual drinking,  without  any  purpose  to 
commit  crime,"  and  may  have  produced  tem- 
porary insanity,  during  the  existence  of 
which  the  criminal  act  is  committed.  In 
other  words,  a  person,  whether  he  be  an 
habitual  drinker  or  not,  cannot,  voluntarily, 
make  himself  so  drunk  as  to  become,  on 
that  account,  irresponsible  for  his  conduct 
during  such  drunkenness.  He  may  be  per- 
fectly unconscious  of  what  he  does,  and  yet 
he  is  responsible.  He  may  be  incapable  of 
express  malice,  but  the  law  implies  malice 
in  such  a  case,  from  the  nature  of  the  in- 
strument used,  the  absence  of  provocation, 
and  other  circumstances  under  yrhikh  the 
act  is  done.  Public  policy  and  ^blic 
safety  imjperatively  require  that  such  should 
be  the  law.  If  permanent  isanity  be  pro- 
duced by  habitual  drunkenness,  th'^n^  like 
any  other  insanity,  it  excuses  an  act  which 
would  be  otherwise  criminal.  .The  law 
looks  at  proximate,  aiid  not  remote.  Causes 
in  this  matter.  Finding  the  accused  io  be 
permanently  insane,  it  enquires  noi  into 
the  cause  of  his  insanity.  In  the  leading 
case  of  the  United  States  v.  Drew,  before 
referred  to,  which  was  a  case  of  iriurder, 
Mr.  Justice  Story  held  the  accused  not  re- 
sponsible, the  act  having  been  done  under 
an  insane  delusion,  produced  by  a  di- 
sease, brought  on    by   intemperance, 

873  *called  delirium   tremens.     **In   gen- 
eral," said  the  judge,  *4nsanity  is  an 

excuse  for  the  commission  of  every  crime, 
because  the  party  has  not  the  possession 
of  that  reason  which  includes  responsi- 
bility. An  exception  is,  when  the  crime  is 
committed  by  a  party  while  in  a  fit  of 
intoxication,  the  law  not  permitting  a  man 
to  avail  himself  of  the  excuse  of  his  own 
gross  vice  and  misconduct  to  shelter  him- 
self from  the  legal  consequences  of  such 
crime.  But  the  crime  must  take  place  and 
be  the  immediate  result  of  the  fit  of  intoxi- 
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cation,  and  while  it  lasts;  and  not,  as  in 
this  case,  a  remote  consequence,  super- 
induced by  the  antecedent  exhaustion  of  the 
party,  arising"  from  gross  and  habitual 
drunkenness.'*  Had  the  crime  been  com- 
mitted while  Drew  was  in  a  fit  of  intoxica- 
tion, he  would  have  been  liable  to  be 
convicted  of  murder.  As  he  was  not  then 
intoxicated,  but  merely  insane  from  an 
abstinence  from  liquor,  he  cannot  be  pro- 
nounced guilty  of  the  offence.  The  law 
looks  to  the  immediate,  not  to  the  remote, 
cause;  to  the  actual  state  of  the  party,  and 
not  to  the  causes  which  remotely  produced 
it."  That  is  the  first  case  in  which  it  has 
been  held  that  an  act  otherwise  criminal, 
done  by  a  person  laboring  under  the 
disease  of  delirium  tremens,  might  be  ex- 
cusable on  the  ground  of  insanity.  With- 
out meaning  to  question  the  authority  of 
that  case,  and  conceding  it  to  be  good  law, 
as  it  may  be,  still  it  does  not  apply  to  this 
case;  for  it  expressly  admits  that  '*had  the 
crime  been  committed  while  Drew  as  in  a 
fit  of  intoxication,  he  would  have  been 
liable  to  be  convicted  of  murder."  In  this 
case,  it  is  not  pretended  that  the  accused 
had  delirium  tremens,  or  anything  like  it, 
when  he  committed  the  act,  and  the  instruc- 
tion asked  for  expressly  admits  that  the  act 
was  done  by  the  accused  while  he  was 
drunk.  So  that,  according  to  the  law,  as  it 
was  admitted  to  be  in  the  case  of  the 
United  States  v.  Drew,  such  drunkenness 
is  no  excuse.  This  is  a  sufficient 
874  *reason  for  refusing  to  give  the  sec- 
ond instruction  asked  for.  The 
latter  part  of  that  instruction  embraces 
another  proposition,  which  will  be  noticed 
presently. 

As  to  the  instructions  which  where  given 
by  the  court,  the  first,  I  think,  is  unexcep- 
tionable. To  the  greater  part,  and  all  but 
the  first  two  or  three  lines,  no  objection  has 
been,  or  properly  can*  be  taken.  To  the 
first  part  of  it,  which,  is  In*  these  words: 
^*That  every  man  is  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason 
to  be  responsible  for  his  crimes,  until  the 
contrary  is  proved  to  their  satisfaction," 
the  accused  objects.  Of  course  he  does  not, 
and  cannot,  object  to  so  much  even  of  that 
part  as  says  *'that  every  man  is  presumed 
to  be  sane,  and  to  possess  a  sufficient  degree 
of  reason  to  be  responsible  for  his  crimes. ' ' 
He  only  objects  to  the  concluding  words  of 
the  sentence,  **until  the  contrary  is  proved 
to  their  satisfaction."  Indeed,  ^he  objec- 
tion only  goes  to  the  three  concluding 
words,  '*to  their  satisfaction;"  which  he 
seems  to  think  is  an  excessive  measure  of 
the  proof  required  by  law  to  repel  the  pre- 
sumption of  sanity.  He  seems  to  think 
(and  that  is  the  thought  which  is  embodied 
in  the  latter  part  of  the  second  instruction 
asked  for)  that  all  the  proof  required  by 
law,  to  repel  the  said  presumption,  was 
only  so  much  as  would  raise  a  rational 
doubt  of  his  sanity  at  the  time  of  commit- 
ting the  act  charged  against  him.  Now,  I 
think  this  is  not  law ;  and  that  the  law  is 
correctly  expounded  in  the  first  instruction 


given  by  the  court.  There  are,  certainly, 
several  American  cases  which  seem  to  sus- 
tain the  view  of  the  accused,  and  are  re- 
ferred to  by  his  counsel.  But  I  think  the 
decided  weight  of  authority,  Knglish  and 
American,  is  the  other  way,  as  the  cases 
referred  to  b3'  the  attorney-general  will 
show.  In  1  Wharfon*s  Am.  Cr.  1,.  J  711, 
the  writer  says:  *'At  common  law,  the  pre- 
ponderance of  authority  is,  that  if  the 
defence   be  insanity,    it  must  be  sub- 

875  stantially  ^proved  as  an    independent 
fact;"  and  for  this   he   cites   Rex  v. 

Stokes,  3  C.  A  K.  138;  Rex  v.  Taylor,  4 
Cox  C.  C.  155 ;  State  V.  Bringer,  5  Alab. 
R.  244;  State  v.  Starke,  1  Strobh.  R.  479: 
State  V.  Hunting,  6  Bennett's  R.  474 ;  SUte 
V.  Starling,  6  Jones*  N.  C.  R.  471 ;  State 
V.  Spencer,  1  Zabr.  R.  202;  State  v.  Bon- 
f ant,  3  Minne.  R.  123 ;  State  v.  Brandon,  8 
Jones'  N.  C.  R.  463;  People  v.  Myers,  20 
Calif.  R.  518.  **On  the  other  hand,"  be 
proceeds,  '4t  has  been  ruled  in  Mass- 
achusetts, in  1856,  that  the  defence  is  made 
out  if  the  prisoner  satisfied  the  jury,  by  a 
preponderance  of  evidence,  that  he  is 
insane."  And  for  this  he  cites  Com.  t. 
Eddy,  7  Gray  R.  583;  Com.  v.  Rogrers,  7 
Mete.  R.  500.  ''And  in  other  courts  it  has 
been  held,  that  in  this,  as  in  all  other  con- 
stituents of  guilt,  the  burden  is  on  the  pro- 
secution." And  for  this  he  cites  People  v. 
McCann,  2  E.  P.  Smith  (16  N.  Y.)  58; 
Ogleton  V.  State,  28  Alab.  R.  692 ;  U.  S.  t. 
McClure,  7  Law  R.  n.  s.  439;  State  v.  Bart- 
lett,.43  N.  Hamp.  R.  224;  Polk  v.  State,  19 
Ind.  R.  170;  Hopps  v.  State,  31  111.  R.  385; 
see  also  Chase  v.  The  People,  40  111.  R.  358, 
in  which  Hopps  v.  The  State  is  explained. 
Now,  here  we  have  a  reference  to  nearly  aU 
the  authorities  on  either  side  bearing  npon 
this  question.  And  I  think  the  fair  result 
of  them  is  to  show  that  insanity,  when  it  is 
relied  on  as  a  defence  to  a  charge  of  crime, 
must  be  proved  to  the  satisfaction  of  the 
jury,  to  entitle  the  accused  .to  be  acquitted 
on  that  ground ;  though  such  proof  may  be 
furnished  by  evidence  introduced  by  the 
Commonwealth  to  sustain  the  chargpe,  as 
well  as  by  evidence  introduced  by  the  ac- 
cused to  sustain  the  defence.  This  resolt 
consists  with  reason  and  principle.  The 
law  presumes  every  person  sane  till  the  con- 
trary is  proved.  The  Commonwealth  hav- 
ing proved  the  corpus  delicti,  and  that  the 
act  was  done  by  the  accused,  has  made  out 
her  case.  If  he.  relies  on  the  defence  of  in- 
sanity, he  must  prove  it  to  the  satisfaction 
of  the  jury.     If»  upon  the  whole    cvi- 

876  dence,  *they  believed  he   was  insane 
when  he  committed  the  act,  they  will 

acquit  him  on  that  ground.  But  not  apon 
any  fanciful  ground,  that,  though  they 
believe  he  was  then  sane,  yet,  as  there  may 
be  a  rational  doubt  of  such  sainity,  he  im 
therefore  entitled  to  an  acquittal.  Insanity 
is  easily  feigned,  and  hard  to  be  disproved, 
and  public  safety  requires  that  it  should  not 
be  established  by  less  than  satisfactory 
evidence.  Some  of  the  cases  have  gone  so 
far  as  to  place  the  presumption  of  sanity 
on  the  same  ground  with   the   presnmptioii 
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of  innocence,  and  to  require  the  same  de- 
gree of  evidence  to  repel  't.  But  I  do  not 
think  it  is  necessary  or  proper  to  go  to  that 
extent.  See,  also,  Roscoe*sCr.  Ev.,  library 
edition,  pp.  905-909;  opinions  of  the  judges 
on  questions  propounded  by  the  House  of 
L/ords,  47  Eng.  C.  L.  R.  p.  129;  State  v. 
Willis,  63  N.  C.  R.  26 ;  Graham  v.  Common- 
wealth, 16  B.  Mon.  R.  587;  Commonwealth 
V.  York,  9  Mete.  R.  93. 

As  to  the  second  instruction  given  by 
the  court,  it  seems  to  be  tree  from  any  just 
g-round  of  objection,  except  that  I  think 
the  words  *' other  causes''  ought  to  have 
been  omitted.  If  a  person  be  incapable 
from  other  causes  than  intoxication,  of  do- 
ing a  willful,  deliberate  and  premeditated 
act,  he  would  seem  to  be  incapable  of  mur- 
der in  the  second  degree,  or  any  other 
crime.  To  be  sure,  the  words  *' through 
reckless  wickedness  of  heart,  *  *  in  the  former 
part  of  the  instruction,  imply  malice ;  but 
it  is  difficult  to  see  how  a  person  guilty  of 
doing  an  act  through  reckless  wickedness  of 
heart,  could,  at  the  same  time,  be  in  such 
condition  from  other  causes  than  intoxica- 
tion, as  to  render  him  incapable  of  doing  a 
willful,  deliberate  and  premeditated  act. 
There  is,  therefore,  an  apparent  conflict 
between  the  different  parts  of  the  instruc- 
tion, and,  at  all  events,  it  was  calculated  to 
mislead  the  jury. 

The  third  instruction  given  by  the 
court    is    unobjectionable    and    unobjected 

to. 
877  *The  fouith  instruction  given  by 
the  court  is  objectionable  on  the 
ground  taken  by  the  counsel  of  the  accused, 
that  it  assumes  the  fact  that  the  accused 
threw  the  brick  at  the  deceased,  which 
ought  to  have  been  referred  to  the  jury. 
The  instruction  ought  to  have  stated  the 
fact  hypothetically,  thus:  **Thatif  the  jury 
believe,  from  the  evidence,  that  the  pris- 
oner threw  a  brick  at  the  deceased,  which 
caused  her  death,  and  that,  at .  the  time 
of  so  doing,  he  was  in  such  a  condition  of 
drunkenness  as  to  render  him  incapable  of 
a  willful,  deliberate  and  premeditated  pur- 
pose, and  that  he  did  not  so  thro.w  it  out  of 
any  reckless  wickedness  of  heart  or  purpose, 
then  they  will  iind  ^c  prisoner  guilty  of 
voluntary  manslaughter." 

Whether  the  accu^d  threw  the  brick  at 
the  deceased  or  not,,  was  a  fair  question  of 
controversy  before  the  jury  upon  the  evi- 
dence. He  might  have  thrown  it  at  hpr,  or 
hq  might  have  thrown  it  at  .the  ducks  in  t)ie 
street,  or  he  might  have  thrown  it  at  ran- 
dom. In  either  case,  he  did  an  unlawful 
act,  likely  to  do  mischief,  considering  the 
time  and  place  and  circumstances  under 
which  it  was  done,  -and  he  was  therefore  re- 
sponsible for  the  consequences  of  the  act  as 
a  cirme.  But  the  degree  of  such  crime 
depended  upon  the  intention  with  which 
the  brick  was  thrown.  Such  intention  was, 
therefore,  a  material  fact  to  be  determined 
by  the  jury,  and  the  court  invaded  their 
province  in  assuming  it. 

The  fifth  instruction    given  by  the    court 
is,  of  course,  unobjectionable. 


The  result  of  my  opinion  is,  that  there  is 
no  other  error  in  the  judgment  than  those 
in  the  second  and  fourth  instructions  given 
by  the  court  as  aforesaid;  but  for  those 
errors  the  said  judgment  ought  to  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had 
therein. 

878  ♦JOYNES,  J.,  concurred  in  the 
opinion  of  Moncure,  P.,  except  as  to 
what  is  said  therein  upon  the  burden  of 
proof  on  the  question  of  insanity.  He  was 
of  opinion  that  the  burden  was  on  the  Com- 
monwealth to  prove  the  sanity  of  the  pris- 
oner. 

The  other  judges  concurred  in  the  opin- 
ion of  Moncure,  P. 

Judgment  reversed. 
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7.  Committee  Appointed  by  the  Chancellor. 

VI.  Termination  of  Committee's  Office. 

VII.  Restraint  of  Insane  Persons.  Remedies. 

VIII.  Actions  by  and  against  Lunatics  and  Their 
Committees. 

1.  Before  Inquisition. 

2.  After  Inqulsltiop. 

8.  Compromise  of  Suits  by  Committee. 

4.  Suits  against  Committee's  Sureties. 

5.  Judicial  Sales  bf  Lunatic's  Land. 

IX.  Questions  of  Law  and  Fact 

1.  The  Existence  of  Insanity  a  Question  for  the 

Jury. 

2.  When  an  Issue  Out  of  Chancery  Is  to  Be  Di- 

rected. 

X.  Presumptions. 

XI.  Evidence  of  Insanity. 
XIL  Liability  for  Crimes. 

XIII.  Liability  oi^  Contracts. 

XIV.  Liability  for  Torts. 

XV.  Liability  ou  Judgments. 

XVI.  Competency  as  a  Witness. 
Cross-Referances.— See  monographic  note  on  "Issue 

Out  of  Chancery"  appended  to  Lavell  v.  Gold,  26 
Oratt  473.  See  also,  monographic  note  on  "Judicial 
Sales"  and  "Official  Bonds." 

I.  DBPINITION. 

Lunacy.— A  lunatic  is  one  who  has  had  understand- 
ing, but  by  disease,  grief,  or  other  accident  has 
lost  the  use  of  his  reason,  which  yet  the  law  pre- 
sumes that  he  may  recover.  1  Min.  Inst  (4th  Ed.) 
102. 
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Idiocy.— An  idiot  Is  one  that  hath  no  nndentand- 
Inff  from  his  nativity  and  who  is  therefore  by  law 
presumed  never  likely  to  attain  any.  1  Biln.  Inst 
(4th  Ed.)  101. 

Seolle  Dcmcntta.— ^fi<fo  dementia  is  that  form  of 
insanity  in  the  old  marked  by  slowness  and  weak- 
ness, indicatinff  the  breakinff  down  of  the  mental 
powers  in  advance  of  bodily  decay.  Hlett  v.  Shall, 
86  W.  Va.  663, 15  S.  E.  Rep.  146. 

Moral  InAMilty,  Irresistible  Impulse.— As  laid  down 
by  the  judre  of  the  lower  court  and  approved:  "An 
irresistible  inclination  to  kill  or  commit  some  other 
offence,  some  unseen  pressure  on  the  mind,  draw- 
ing it  to  consequences  which  it  sees  but  cannot 
avoid,  and  placlnff  it  under  a  coercion  which,  while 
its  results  are  clearly  perceived,  it  is  incapable 
of  resistlncr.  A  diseased  state  of  the  mind,  the 
tendency  of  which  is  to  break  out  in  a  sudden 
paroxysm  of  violence  venting  itself  in  hom- 
icide or  other  dangerous  and  violent  acts  upon 
friend  and  foe  Indiscriminately."  Dejamette  v. 
Com..  75  y a.  807.  See  also.  State  v.  Harrison,  86  W. 
Va.  720. 15  S.  E.  Rep.  962. 

IL  JURISDICTION  IN  LUNACY. 

Not  Inherent  in  Courts  of  Equity  In  United  States.— 

It  cannot  be  said  that  jurisdiction  of  this  suit  (to 
enjoin  the  exercise  of  powers  under  a  void  appoint- 
ment as  committee)  can  be  maintained  on  the 
theory  that  courts  of  equity  have  Jurisdiction  over 
the  persons  and  property  of  lunatics  as  a  special 
Jurisdiction;  for  such  courts  in  America  do  not 
l)ossess  it,  except  in  a  few  states  where  statutes  con- 
fer it    Lance  v.  McCk)y,  84W.  Va.,416,  12  S.  E.  Rep. 

728. 

Jurisdiction  of  Circuit  Courts.— The  circuit  court 
has  no  Jurisdiction  to  declare  a  person  insane:  it 
has  only  concurrent  Jurisdiction  with  the  county 
and  corporation  courts  in  appointing  a  committee 
after  the  party  has  been  duly  declared  insane  by 
three  Justices  or  by  the  county  or  corporation 
court  Va.  Code,  sees.  1677,  1688,  1700;  Harrison  v. 
Gamett  86  Va.  768, 11  S.  E.  Rep.  128. 
III.  THE  INQUISITION. 

Notice  to  Lunatic— Before  a  county  court  can  ap- 
point a  committee  for  an  insane  person  who  has  not 
been  found  Insane  by  a  Justice  on  examination  for 
lunacy  or  in  a  court  where  he  is  charged  with 
crime,  five  days'  notice  must  be  riven  to  the  person 
suspected  to  be  insane  as  required  by  section  88,  ch. 
88,  Oode  1887;  Ck)de  W.  Va..  ch.  66,  sec.  84:  Lance  v. 
McCoy,  84  W.  Va.  416, 12  S.  E.  Rep.  728.  See,  In  accord, 
Evans  v.  Johnson,  88  W.  Va.  290,  19  S.  E.  Rep.  688. 
Dknt,  J.,  dlssentinff,  45  Am.  St  Rep.  912;  South 
Penn.  Oil  Co.  v.  Mclntyre,  44  W.  Va.  296,  28  S.  E.  Rep. 

022. 

IV.  APPOINTMENT  OP  COMMITTBB. 

Who  May  Be  Appointed. 

HuslMuid  as  Conmiittee.— Where  a  man's  lunatic 
wife  had  been  put  under  the  care  of  a  committee, 
by  the  county  court,  it  was  ordered  that  she  be 
restored  to  her  husband,  upon  his  entering  into 
bond  and  security  according-  to  law  for  that  pur- 
pose.   Coleman's  Case.  4  H.  &  M.  506. 

Equital>le  Relief  against  Void  Appointment.— Though 
an  appointment  be  made  without  notice  to  suspected 
lunatic,  and  it  be  void,  yet  an  injunction  will 
not  lie  to  restrain  the  exercise  of  powers  under 
such  appointment  as  there  is  adequate  remedy  at 
law  under  sec.  10,  ch.  87.  Code  W.  Va. ;  Lance  v.  Mc- 
Coy, 84  W.  Va.  416, 12  S.  £.  Rep.  728.  I 


Collaierat  Attack.— The  appointment  of  a  commit- 
tee which  is  void  for  lack  of  Jurisdiction  is  subject 
to  collateral  attack.  Evans  v.  Johnson.  88  W.  Va. 
209. 19  S.  E.  Rep.  628,  45  Am.  St  Rep.  012. 

But  If  the  court  has  Jurisdiction,  the  recnlarlty  of 
the  appointment  cannot  be  Inquired  Into  by  any 
other  court  except  on  appeal.  Edmnnds  v.  Vcn- 
able,  1  Pat  &  H.  121;  Pannill  v.  CaUoway,  78  Va_  887. 

V.    MANAOEHENT     OP,    ESTATE,    COMMITTEE'S 
RIGHTS,  DUTIES  AND  UABIUTIES. 

1.  CONTBOL  BY  THB  CouBT.— The  conduct  and  acts 
of  a  committee  in  relation  to  the  estate  of  a  lonatic 
are  subject  to  the  direction,  rescission,  approval  or 
disapproval  of  the  court  having  Jurisdiction  of  the 
subject    Hinchman  v.  Ballard.  7  W.  Va.  152. 

2.  Salbs,  Lbasbs  and  Mobtgaobs.— a  committee 
has  no  authority  to  sell,  lease  or  mortffa.ffe  lanatic*s 
land  without  authority  of  court  Hinchman  v. 
Ballard,  7  W.  Va.  152.  See  also,  Snavely  v.  Hark- 
rader.  29  Oratt  112. 

Of  Real  Estate. 

Power  to  Sell— As  to  what  constitutes  a  valid  sale 
of  land  under  Code  1878,  ch.  124,  see  Palmer  v.  Gar- 
land, 81  Va.  444. 

Olland  Oas.-oil  and  ras  belnr  part  of  the  realty. 
in  and  under  which  they  exist  the  committee  of  an 
insane  person  having  an  interest  therein,  can  only 
sell  or  lease  such  interest  by  decree  of  court  as 
provided  by  statute.  S.  Penn.  Oil  Co.  ▼.  Mclntyre. 
44  W.  Va.  286,  28  S.  E.  Rep.  922. 

Real  Estate  of  Insane  Married  Wooian.— The  real 
estate  of  an  .insane  married  woman  during  her 
coverture  and  Insanity  can  be  charred  with  in- 
debtedness only  to  the  same  extent  ais  if  she  was 
not  insane,  and  if  committee  sell  her  real  estate 
according  to  sec.  44,  ch.  68,  Code  1868,  all  snch  pro- 
ceedings are  void,  and  a  purchaser  under  snch  cir- 
cumstances will  be  held  as  a  trustee  for  Innatic. 
Dickel  V.  Smith,  88  W.  Ya.  685, 18  S.  E.  Rep.  721. 

Nor  can  the  husband  bind  her  separate  estate  to 
the  payment  of  improvements  put  thereon  nnless 
such  improvements  are  in  fraud  of  his  creditors. 
Hanley  v.  Nat  L.  &  Inv.  Co.,  44  W.  Va.  460.  29  S.  K. 
Rep.  1002. 

Aftar  Lunatic's  Death.— The  provision  of  Code  18a. 
ch.  82.  sees.  49, 50  and  51  relating  to  the  sale  of  luna- 
tic's real  estate  for  the  payment  of  his  debts,  etc. 
does  not  apply  where  real  estate  is  sought  to  be 
subjected  to  the  payment  of  debts  after  the  death 
of  the  lunatic.    Carter  v.  Edmonds,  80  Va.  && 

Insane  StocKhoMer  Ih'Corporatiofk.^-^The  pforlsions 
of  the  Code  W.  Va.  1868,  ch.  88,  as  to  sale  or  lease 
of  lunatic's  lands  do  not  apply  to  a  bill  broaeht  to 
dissolve  a  corporation  in  which  a  Innatlc  is  a 
stockholder.  Hurst  v.  Coe,  80  W.  Va.  IS6w  t  Sw  X. 
Rep.  564. 

Extinguishment  of  Dower.— A  husband  cannot  de- 
prive his  insane  wife  of  her  contingent  richt  of 
dower,  without  notice.  In  an  «c  parte  proceeding*. 
The  proceedings  under  section  2685  of  the  Va.  Oode 
1887  must  be  inter  partes  and  the  wife  mnst  have 
notice  and  is  entitled  to  be  heard  In  defence  of  her 
right,  otherwise  the  proceeding  Is  void.  Hess  ▼. 
Gale,  98  Va.  467,  26  S.  E.  Rep.  588. 

Sale  by  Decree  of  a  Foreign  Court,  Ratlficattoia.— a 
deed  executed  by  the  committee  of  a  lunatic  resid- 
ing in  New  York  by  order  of  a  New  York  coort.  is 
ineffectual  to  convey  lands  in  Virginia,  and  even 
If  not  void,  cannot  be  ratified  by  the  Innatlc's  heirs, 
without  knowledge  by  them  of  the  existence  of  the 
deed  and  the  circumstances  attending  its  execntlon. 
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Hotchklss  y.  Middlekaut  96  Va.  640.  82  S.  E.  Rep.  36. 
Redemption  by  Committee  of  L^nd  Sold  for  Taxes.— 

The  committee  of  a  lunatic  may,  duiinflr  tbe  con- 
tinuance of  the  disability,  redeem  tbe  lands  of  snch 
lunatic  by  complylnff  with  the  requirements  of  the 
statute,  and  the  statute  extending  the  time  of  re- 
demption for  one  under  disability  merely  confers 
a  personal  priyilere  on  lunatic  and  does  not  take 
away  committee's  riffht  to  redeem.  Powell  y. 
Smallwood  (W.  Va.),  97  S.  E.  Rep.  651. 

Effect  upon  Ciiaracter  of  Property.— A  judicial  sale 
of  land,  as  a  general  rule,  conyerts  it  into  person- 
alty, but  if  land  is  sold  under  c.  88.  W.  Va.  Code  1801, 
the  sale  does  not  at  once  conyert  into  personalty, 
but  the  proceeds  remain  realty  until  the  lunatic 
becomes  capable  of  making  a  will  and  in  such  cases 
the  money  goes  on  the  lunatic's  death  as  the  land 
would  haye  gone  if  neyer  sold.  Findley  y.  Findley, 
42  W.  Va.  872,  96  S.  E.  Rep.  438. 

S.  ACX^OUNTIIVO. 

Tbe  Accounts  Prima  Facie  Correct.— The  confirmed 
ex  parte  accounts  of  a  committee  are  prima  facie  cor- 
rect, subject  only  to  be  surcharged  and  falsified  by 
salt  in  due  time.  Code  1878.  ch.  128.  sec.  20;  (1887),  sec 
2600:  Code  W.  Va.  ch.  87,  sec.  22;  Carter  y.  Edmonds, 
80  Va.  58. 

Interest.— As  a  general  rule,  the  committee  of  a 
lunatic  is  only  to  be  charged  simple  interest  upon 
the  balances  found  against  him  on  a  settlement  of 
his  account,  except  under  yery  peculiar  circum- 
stances as  where  there  is  an  express  trust  for  ac- 
cumulating and  the  trustee  instead  of  Inyesting, 
retains  the  funds  in  his  own  hands,  or  where  he 
employs  the  money  in  his  own  business  and  refuses 
to  account  for  the  profits,  when  he  may  be  charged 
compound  interest.  Crlgler  y.  Alexander,  88  Oratt 
674:  Bird  y.  Bird.  21  Gratt.  712. 

Olsbarsements  In  Confederate  Money  —  Scaling.— 
When  committee  receiyes  trustee's  money  and 
retains  it  without  inyesting  It  and  then  pays  lunatic's 
expenses  in  confederate  money,  such  payments  must 
be  scaled  as  of  date  of  payment  Bird  y.  Bird,  21 
Oratt  712. 

Responsibility  for  Safety  of  Investment. 

ill  Confederate  Bonds  by  Order  of  Court.— Where  a 
committee  of  a  lunatic  by  the  order  of  the  circuit 
court  inyested  money  of  his  ward  in  confederate 
bonds,  he  was  held  to  account  for  the  amount  since 
tbe  order  of  the  judge  was  not  authorized  by  statute. 
Cole  y.  Cole,  28  Gfatt  SA. 

In  Solvent  Bank.— Where  a  committee  det>osits 
Innatit's  money  in  a  bank  in  his  own  name,  where 
be  has  no  money  of  his  own,  using  due  care  In  the 
selection  of  the  bank,  and  not  uslntf  the  fund  except 
for  fiduciary  expenses  he  will  not  be  resx>onslble  for 
its  loss  by  failure  of  the  bank.  Gregory  y.  Parker, 
87  Va.  451. 12  S.  E.  Rep.  801. 

Allowance  of  Items. 

Support  of  Lunatic— A  committee  Is  entitled  to 
credit  for  support  of  the  lunatic,  though  it  exceed 
tbe  amount  of  interest  from  the  estate.  Davidson 
y.  Pope,  82  Va.  747,  1  S.  E.  Rep.  117:  Hauser  y.  King,  76 
Va.  731:  Suavely  y.  Harkrader,  20  Gratt  112. 

Lunatic's  Debt  to  Committee.— A  debt  due  commit- 
tee from  estate  of  lunatic  is  proper  to  be  entered  In 
bis  account  as  it  is  his  only  remedy :  and  when  the 
account  is  confirmed  it  is  beyond  the  operation  of 
the  statute  of  limitations  like  any  other  item  of  such 
cork/lrmed  account    Carter  v.  Edmonds,  80  Va.  58. 

Payments  to  Lunatic's  Distrlbutees.~In  a  suit  by  an 
administrator  to  settle  the  accounts  of  a  committee 
where  the  committee,  since  tbe  death  of  the  lunatic 


and  before  qualification  of  administrator,  had  al- 
ready paid  some  of  the  distributees,  such  distribu- 
tees should  be  made  parties  and  credit  allowed  the 
committee  for  such  disbursements.  Davidson  v. 
Pope,  82  Va.  747,  I  S.  E.  Rep.  117. 

Payments  on  Request  of  Lunatic's  Heirs.— Where  a 
committee  rented  a  farm  out  of  funds  belonging  to 
lunatic's  estate  at  the  solicitation  of  one  of  lunatic's 
heirs,  he  will  be  allowed  credit  for  this  rent  in  a  suit 
by  the  lunatic's  administrator  to  settle  his  accounts. 
Davidson  v.  Pope,  82  Va.  747, 1  S.  E.  Rep.  117. 

Release  by  Committee  to  Injury  of  Sureties.— A  com- 
mittee cannot  release  a  lawful  claim  against  the 
estate  of  the  lunatic,  when  such  release  would  work 
injury  to  the  rights  of  his  surety.  Hauser  v.  King, 
76  Va.  781. 

Liability  of  De  Facto  Committee.  —  Whether  the 
appointment  of  a  committee  is  valid  or  not,  if  he 
assumes  to  act  under  it  he  Is  liable  for  any  estate  of 
the  lunatic  that  comes  into  his  hands.  But  if  such 
property  be  lost  without  his  default,  and  without 
his  haviag  converted  it  to  bis  own  use  he  Is  not 
liable.  The  estate  of  committee  must  be  exhausted 
before  that  of  his  sureties  is  touched.  PanniU  v. 
Calloway,  78  Va.  387. 

4.  COMPIN8ATION  OV  COMMITTKB. 

Commissions. 

On  Government  Bonds. —Commissions  were  only 
allowed  on  the  interest  collected  on  an  undue,  regis- 
tered, United  States  bond  and  not  on  the  principal 
sum.   Gregory  v.  Parker.  87  Va.  451, 12  S.  E.  Rep.  801. 

On  Rents.— Five  per  cent  commission  on  large 
rents  collected  from  prompt  paying  tenants  is  a  full 
compensation  for  committee's  services  where  most 
of  the  tenants  were  in  possession  when  he  took 
charge  although  ten  per  cent  may  be  allowed  where 
the  debts  are  small  and  numerous  and  the  debtors 
dispersed.  Gregory  v.  Parker,  87  Va.  451,  12  S.  E. 
Rep.  801. 

On  Interest— A  committee  is  entitled  to  his  commis- 
sions out  of  the  interest  with  which  he  is  chargeable 
as  well  as  out  of  the  principal.  Bird  v.  Bird,  21 
Gratt  712. 

May  Be  Paid  Out  of  Principal.— The  fact  that  com- 
missions havie  to  be  paid  out  of  the  principal  of 
lunatic's  estate  is  no  objection.  Davidson  v.  Pope, 
82  Va.  747,  1  S.E.  Rep.  117. 

Forfeiture  of  Commissions.— A  committee  under  the 
old  statute  forfeited  all  claims  to  compensation  by 
failure  to  settle  his  accounts,  and  the  new  statute 
has  no  retroactive  application;  under  the  latter  th^ 
court  may  allow  him  compensation  even  though  he 
has  failed  to  settle  his  accounts.  Crlglfer  v.  Alex- 
ander, 88  Gratt  674. 

But  where  isiU  the  transactions  were  had  with  the 
parties  entitled  to  the  fund  who  approved  and  solic- 
ited his  acts,  failure  to  settle  bis  accounts  ought  not 
to  debar  his  rights  to  the  compensation  allowed  by 
law.    Davidson  v.  Pope,  82  Va.  747,  1  S.  E.  Rep.  117. 

5.  Bequest  in  Trust  to  a  Lunatic.  —  Where  a 
legacy  is  left  in  trust  to  a  lunatic  without  directions, 
the  beneficiary  is  entitled  to  have  the  corpus  of  the 
trust  decreed  to  his  committee.  Sims  v.  Sims,  04  Va. 
580,  27  S.  E.  Rep.  436. 

*6.  Committee  A  FIduciaby. 

Purchasers  from  Committee— Subrogation  of  Sureties. 

—One  who  receives  bonds  from  a  committee  which 
show  on  their  face  that  they  belong  to  lunatic.  In 
payment  of  a  private  debt  of  committee,  though  a 
bona  Jtde  purchaser,  must  account  to  the  estate  of 
the  lunatic  and  cannot  defend  by  Impeaching  the 
regularity  of  the  appointment  of  a  committee,  and 
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sureties  who  have  satisfied  claims  of  estate  of  lunatic 
asrainst  tbe  committee  are  entitled  to  subrosration 
to  the  rights  of  the  estate  against  such  a  receiver  of 
bonds  and  the  decree  in  the  suit  against  the  sure- 
ties, is  evidence  in  the  suit  by  sureties  for  indemni- 
fication.   Edmunds  v.  Venable.  1  Pat.  &  H.  121. 

Purchase  by  Committee  of  Lunatic's  Property.— 
Where  land  is  sold  under  a  decree  of  court  in  pur- 
suance of  a  bill  filed  by  the  committee  of  two  IdioU. 
and  purchased  by  said  committee,  contrary  to  the 
statute,  such  sale  is  voidable  and  not  void  and  is  in 
force  until  set  aside  and  this  cannot  be  done  col- 
laterally.   Cline  V.  Catron,  22  Gratt  878. 

7.  COMMITTEB  APPOINTBD  BY    THE  CHANCBLLOB.— 

A  committee  appointed  by  the  chancellor,  as  in 
this  case,  is  a  mere  commissioner  of  the  court, 
managing-  the  person  and  estate  of  the  lunatic 
under  the  direction  of  the  chancellor  and  having 
such  allowances  for  the  support  of  the  lunatic  aa 
may  be  considered  proper,  accounting  for  the  man- 
agement of  the  estate  as  a  receiver  of  the  court, 
removable  in  its  discretion,  and  is  not  liable  to  be 
sued  on  claims  either  against  the  lunatic  or  his 
estate  as  in  the  case  of  a  committee  appointed  under 
the  statute.    Boiling  v.  Turner,  6  Rand.  688. 

VI.  TBRHINATION  OP  COMMITTBB*S  OPPICB. 

Removal  of  Committee.— The  appointment  of  a 
committee  may  be  revoked  under  section  19.  ch.  87, 
Code  1887,  providing  that  the  court  appointing  a 
committee,  may,  whenever  from  any  cause  it 
appears  proper,  revoke  and  annul  his  powers. 
Lance  v.  M9Coy.  84  W.  Va.  4ie,  12  S.  E.  Rep.  728:  Code 
Va.  (1887)  S  2687. 

Resignation  of  Committee. — At  common  law  a  com- 
mittee could  not  resign;  but  by  W.  Va.  Code  (1891) 
ch.  118.  §  1  a  committee  may  resign  on  filing  a  peti- 
tion and  proceeding  according  to  statute.  Evans  v. 
Johnson.  39  W.  Va.  299.  19  S.  E.  Rep.  628,  46  Am.  St. 
Rep.  912;  Code  Va.  (1887)  S  2689. 

Death  of  Lunatic— The  committee  is  /Unctut  officio 
by  the  death  of  lunatic.    Paxton  v.  Stuart,  80  Va,  878. 

VII.  RESTRAINT  OP  INSANB  PERSONS.  RBMBDIBS. 

Right  to  Writ  of  Habeas  Corpus.— Where  the  per- 
sonal liberty  of  a  person  illegally  declared  insane 
is  involved,  any  restriaUnt  upon  such  liberty  may  be 
removed  by  habeas  corpus.  Lance  v.  McCoy,  84  W. 
Va.  416,  12  S.  E.  Rep.  728. 

Right  to  Mandamus  for  Discharge  on   Recovery.— 

Where  a  patient,  absent  from  an  asylum  on  a  fur- 
lough for  her  improvement,  recovers  her  sanity,  a 
peremptory  writ  of  mandamut  will  lie  to  the  superin- 
tendent 9f  the  asylum  to  compel  him  to  discharge 
her  and  give  her  a  certificate  accordingly.  Statham 
V.  Blackford.  89  Va.  771, 17  S.  E.  Rep.  288. 

Vill.  ACTIONS   BY   AND  AGAINST   LUNATIC3  AND 
THBIR  COnMITTEES. 

1.  BEFORE  Inquisition. 

Lunatic's  Liability  to  Be  Sued  Personally.— Suit  may 

be  brought  against  the  lunatic  personally  for  any 
valid  debt  incurred  before  a  committee  is  appointed, 
and.  after  judgment,  her  person  might  have  been 
taken  in  execution,  though  no  execution  could  issue 
against  her  estate,  that  being  under  the  control  of 
the  chancellor,  but  the  chancellor  either  before  or 
after  Judgment  may  direct  the  debt  to  be  paid 
out  of  her  estate.    Boiling  v.  Turner,  6  Rand.  688. 

Appointment  of  Guardian  Ad  Litem.— On  an  appiica^ 
tion  for  a  guardian  ad  litem,  on  the  ground  of  inca- 
pacity, after  a  decree  of  foreclosure  of  a  mortgage. 


the  only  proper  subject  of  inquiry  for  the  court  is 
as  to  the  capacity  of  defendant  at  the  time  of  trial 
If  a  guardian  were  appointed,  he  might  be  allowed 
to  show  incapacity  at  time  of  contract.  The  court 
should  have  inquired  into  such  incapacity,  either  by 
referring  it  to  a  master,  or  instead  of  a  guardian  ad 
litem,  he  should  have  directed  the  dut>'  of  defense 
to  be  conducted  by  the  clerk.  Instead  of  this  the 
court  suspended  the  decree  for  18  months  to  allow 
time  for  the  statutory  Inquiry  to  be  made  and  though 
no  inquiry  was  made,  the  opportunity  for  it  and  neg- 
lect of  it.  is  held  equivalent  to  a  flndinf  of  compe^ 
tency.    Campbells  v.  Bowen,  1  Rob.  241. 

Laches  in  Case  of  Lunatic— Failure  of  a  next  friend 
to  institute  suit  for  a  lunatic  will  not  prejudice  tbe 
lunatic,  if  suit  is  brought  promptly  after  there  is 
some  one  whose  duty  it  is  to  guard  the  interests  of 
the  lunatic  e.  g.,  a  committee.  Knight  v.  Watts,  96 
W.  Va.  175. 

2.  After  Inquisition. 

Where  There  Is  a  Committee.— Where  there  Is  a  com- 
mittee every  suit  respecting  the  person  or  estate  of 
the  lunatic  must  be  instituted  in  his  name.  Bird  ▼. 
Bird.  21  Oratt  712;  Hinton  v.  Bland.  81  Va.  S68;  John- 
son V.  Chapman,  48  W.  Va.  689,  28  S.  £.  Rep.  744. 

As  to  what  suits  could  be  brought  by  committee 
before  Code  of  1810,  as  the  right  Is  statutory,  see 
Ashby  V.  Harrison,  1  Pat.  k.  H.  1. 

A  bill  saying  "your  complainant  C  who  being  a 
person  of  unsound  mind  sues  by  his  next  friend  and 
committee  A,"  will  be  treated  as  a  suit  by  the  com- 
mittee.   Cole  V.  Cole,  28  Oratt  SfiK. 

No  Committee  or  One  of  Opposing  Interest.— Where 
there  Is  no  committee  or  where  the  interests  of  the 
committee  clash  with  those  of  the  lunatic,  the  iTinatic 
will,  be  permitted  to  institute  suit  in  his  or  her  own 
name  by  a  next  friend.  Bird  v.  Bird,  21  GratL  712; 
Hinton  V.  Bland,  81  Va.  668. 

Suit  Erroneously  Brought  or  Revived,  time  for  Olfac- 
tions. 

By  Next  Friend  Instead  of  by  Committee. — Objecti<Mi9 
for  want  of  proper  parties  should  be  made  at  an 
early  stage  of  the  proceedings,  and  when  the  objec- 
tion, that  suit  is  by  plaintiff *s  next  friend  instead  of 
by  his  committee,  is  not  made  until  the  appellate 
court  is  reached,  the  objection  will  be  held  to  have 
been  waived.    Bird  v.  Bird,  21  Gratt.  712. 

Against  Administrator  of  Lunatic,  on  Lunatics  Dtath, 
Pending  ^ult  against  His  Committee.— If  a  lunatic  die 
pending  a  suit  against  his  committee  and  a  tcbre  fit- 
das  be  issued  against  his  administrators  to  revive 
the  suit,  and  the  administrators  appear  by  counsel 
and  go  to  trial  on  the  issue  joined  and  a  verdict  Is 
rendered  and  judgment  thereon,  they  cannot  object 
in  the  appellate  court  that  the  suit  ought  not  to  have 
been  revived  against  them.  Paradise  v.  Cole.  6 
Munf.  218:  but  see  Calloway  v.  Dinsmore,  88  Va.  808. 
2  S.  E.  Rep.  617. 

Introduction  of  Proper  Parties.— If  objections  are 
made  at  proper  time,  the  court  may  enter  an  order 
for  the  cause  to  proceed  in  the  name  of  the  appeUee 
by  some  fit  and  proper  person  as  her  next  friend,  if 
the  one  named  in  the  record  be  found  to  beunqnali- 
fled  or  the  court  may  direct  the  appointment  of  i 
committee  and  the  amendment  of  the  bill  by  mak- 
ing such  committee  a  party  to  the  suit  as  co-plalntiil 
or  defendant.    Bird  v.  Bird,  21  Gratt.  712. 

Proper  Parties  In  Suit  to  Sell  Lunatic's  Lnad,  Co- 
Tcnants  of  Lunatic.— In  a  proceeding  by  the  commit- 
tee of  a  lunatic  to  sell  the  undivided  interest  of  sack 
lunatic  in  the  oil  and  gas  underlying  a  tract  of  land, 
the  co-tenants  of  such  lunatic  are  not  necessary  or 
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proper  parties  to  such  proceedinff.  S.  Penn.  Oil  Co. 
V.  Mclntyre.  44  W.  Va.  286.  28  S.  E.  Rep.  928. 

Committee**  Answer  Not  Coacluelvc  on  Lunatic— In 

a  salt  to  subject  lauds  to  the  satisfaction  of  liens  on 
them,  the  answer  of  lunatic's  committee  as  to  the 
amount  of  lunatic's  lien  does  not  relieve  the  court 
from  the  duty  of  takiuflr  account  of  such  lien  by  its 
commissioner,  still  less  after  the  committee  himself 
declares  his  statement  erroneous.  Calloway  v. 
Dinsmore.  83  Va.  800,  2  S.  E.  Rep.  517. 

Effect  of  Death  of  Uinetlc—Where  the  lunatic  dies 
pendiuff  a  suit  against  his  committee,  the  committee 
becomes  by  \a.w  functus  officio  by  such  death,  and  the 
suit  abates  and  must  be  revived  in  the  name  of  the 
lunatic's  personal  representative  and  heirs  and  all 
proceedings  had,  after  lunatic's  death  and  before 
such  revival  are  void.    Paxton  v.  Stuart,  80  Va.  873. 

Revival  of  Suits  by  and  against  Committee.— The 
rlfirht  of  revivor  is  a  statutory  remedy  and  in 
absence  of  statute  did  not  exist  Ashby  v.  Harrison, 
1  Pat  &  H.  1.   See  also,  Paradise  v.  Cole,  6  Munf.  218. 

Committee  as  a  Witness.— A  committee  Is  a  compe- 
tent witness  as  to  any  contract  made  with  a  former 
committee  touching  the  lunatic's  affairs.  Carter  v. 
Edmonds,  80  Va.  58. 

8.  CoMPBOMisi  OF  Stttts  bt  Committkb.— A  com- 
mittee cannot  make  a  contract  of  compromise  of  a 
suit  touching  the  estate  of  a  lunatic,  without  the 
sanction  of  the  court,  especially  where  it  changes 
the  nature  of  the  estate.  Hinchman  v.  Ballard,  7 
W.  Va.  168. 

4.  Stttts  against  Com ifrrrBi's  Substiks.-  Where 
a  suit  in  chancery  is  brought  against  the  sureties  of 
a  committee,  all  the  sureties  must  be  made  parties 
and  process  must  be  served  on  them  all.  Hedrlck  v. 
Hopkins,  8  W.  Va.  167. 

5.  JuDiciAii  Salks  or  LuvATio's  Land.— See  Hess 
T.  Rader,  26  G^att  74«. 

IX.  QUBSTIONS  OP  LAW  AND  PACT. 

1.  Tlie  Existence  of  Insanity  a  Question  for  the  Jury.— 

Whether  or  not  a  deed  was  obtained  by  fraud  from 
a  person  incapacitated  to  contract  from  drink  is  a 
question  for  the  jury.  Mettert  v.  Hagau,  18  Qratt 
281, 

2.  When  an  issue  Out  of  Chancery  Is  to  Be  Directed.— 
"Where  there  is  such  a  conflict  of  evidence,  and  It 
is  so  nearly  balanced,  as  to  make  it  doubtful,  on 
wliich  side  is  the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there  be  a  conflict, 
it  is  not  of  such-  a  character,'  no  issue  should -be 
directed :  'and  if  It  is  Improperly  refused  in  the  one 
case  or  directed  in  the  other,  such  mistake  by  the 
chancellor  in  the  exercise  of  his  discretion  will  be 
corrected  on  appeal.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious,  but  a  reasonable 
one,  justified  by  such  confilct  of  the  evidence." 
Jarrett  v.  Jarrett  11  W.  Va.  884. 

In  Anderson  v.  Cranmer,  11  W.  Va.  682,  the  court 
said:  "In  this  case  the  preponderance  of  the  legal 
testimony  was  clearly  against  the  sanity  of  the 
grantor,  both  before  and  after  the  execution  of  the 
deed:  and  no  lucid  interval  at  the  time  of  the  exe- 
cution of  said  deed  Is  proved;  it  was  error  there- 
fore to  have  directed  the  issue.  It  was  the  duty  of 
the  chancellor  to  have  disregarded  the  verdict  of  the 
jury,  and  to  have  set  aside  the  order  directing  the 
issue,  and  to  have  entered  a  decree,  ui>on  the  proofs 
as  they  stood  at  the  time  the  issue  was  ordered. 
And  it  is  the  duty  of  the  Appellate  Court,  in  review- 
ing a  decree  founded  on  the  verdict  of  a  jury,  ren- 
dered on  an  issue  out  of  chancery,  to  look  to  the 


state  of  the  proofs  at  the  time  the  issue  was  ordered, 
and  if  satisfied  that  the  chancellor  has  improperly 
exercised  his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the  verdict,  ac- 
cording to  the  merits,  as  disclosed  by  the  proofs  on 
the  hearing  when  the  issue  was  ordered."  See  also. 
Beverley  v.  Walden.  20  Gratt  147;  Samuel  v.  Mar- 
shall, S  Leigh  507;  Fishburne  v.  Ferguson,  84  Va.  87, 
4  S.  E.  Rep.  575. 

X.  PRBSUMPTIONS. 

Of  Sanity.— "Every  man  is  presumed  to  be  sane 
until  the  contrary  is  made  to  appear,  and  the  bur- 
den of  proving  insanity  Is  on  the  person  alleging  it" 
Hiett  V.  ShuU,  88  W.  Va.  508,  16  S.  E.  Rep.  140:  An- 
derson V.  Cranmer,  11  W.  Va.  662;  Cunningham  v. 
Hedrick,  28  W.  Va.  67»;  Porter  v.  Porter,  89  Va.  118, 
15  S.  E.  Rep.  500:  Miller  v.  RuUedge,  82  Va.  803,  1  S. 
E.  Rep.  202;  Honesty  v.  Com.,  81  Va.  288;  Buckey  v. 
Buckey,  88  W.  Va.  108,  18  S.  E.  Rep.  883;  Nicholas  v. 
Kershner.  20  W.  Va.  251. 

Same  Rule  Applies  alter  Recovery.— Where  no  ha- 
bitual insanity  is  shown  but  a  temporary  Insanity 
only,  from  which  the  records  of  the  asylum  show 
him  to  have  recovered,  the  burden  to  show  incom- 
petency when  the  deed  was  executed  is  on  the  party 
alleging  it    Cropp  v.  Cropp,  88  Va.  758, 14  S.  E.  Rep. 


Exception  in  Case  of  Wills.— "At  common  law  a 
man  could  not  make  a  will:  and  the  statutes  of  wills 
changing  the  common  law,  and  permitting  persons 
to  dispose  of  their  property  by  will,  but  requiring, 
that  the  testator  should  be  of  sound  mind,  as  to  tes- 
tamentary capacity,  changed  the  common  law  pre- 
sumption of  sanity,  and  cast  the  burden  of  proof 
upon  the  proi>ounder  of  the  will,  to  show  that  the  tes- 
tator was  sane  when  the  will  was  executed."  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  088;  Hiett  v.  ShulU 
80  W.  Va.  508, 15  S.  E.  Rep.  140;  Nicholas  v.  Kershner, 
20  W.  Va.  251.  Contra,  Burton  v.  Scott  8  Rand.  890. 
But  in  this  case  the  judge  seems  not  to  note  the  dis- 
tinction between  wills  and  other  transactions  and 
lays  down  the  rule  broadly  that  the  burden  of  proof 
is  always  on  the  party  alleging  insanity. 

Of  Continuance  of  Insanity.- If  a  previous  condition 
of  insanity  has  been  established,  the  burden  of 
proof  is  shifted  to  him  who  claims  under  the  deed. 
Jarrett  V.  Jarrett  11  W.  Va.  684;  Anderson  v.  Cran- 
mer, 11  W.  Va.  602. 

And  the  evidence  applying  to  a  Incld  interval  ought 
to  go  to  the  state  and  habit  of  the  person  and  not  to 
the  accidental  interview  of  any  individual  or  to  the 
degree  of  self-possession  in  any  particular  act  Fish- 
burne V.  Ferguson,  84  Va.  87,  4  S.  B.  Rep.  t76. 

XI.  BVIDBNCE  OP  INSANITY. 

Transactions  Not  Revoked  by  Pindlng  of  Lunacy.— A 

will  made  at  a  time  when,  by  the  evidence,  the 
testator  is  of  sound  mind  is  not  revoked  by  a  subse- 
quent finding  of  the  testator's  insanity,  by  a  com- 
mission of  lunacy.    Hughes  v.  Hughes,  2  Munf.  209. 

Letters,  and  Recitals  In  Written  instruments.— 
"The  deed  written  by  a  lunatic  himself  with  great 
particularity  and  technical  precision  and  letters 
relating  to  the  sale  and  the  execution  of  the  deed, 
expressing  his  regret  that  his  wife  had  refused  to 
join  in  the  deed,  and  on  other  subjects,  all  furnish 
intrinsic  proof  of  a  sound  mind."  Beverley  v.  Wal- 
den, 20  Qratt  147. 

Particular  Pacts  and  Circumstances  Tending  to  Show 
riental  AI>erratlon. 

Mere  Old  Age.— Mere  old  age  of  the  party  in  ques- 
tion is  not  of  itself  sufllcient  to  show  mental  in- 
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capacity.  Hiett  v.  Shall.  80  W.  Va.  6fi8,  16  S.  E.  Rep. 
146;  Jarrett  v.  Jarrett,  U  W.  Va.  684:  Beverley  v. 
Walden.  30  Oratt  147 ;  Backey  v.  Bnckey,  88  W. 
Va.  les.  18  S.  £.  Rep.  883. 

Improvident  Bai^ainc— Inadequacy  of  Consideration. 
—The  mere  fact  that  a  transaction  has  tamed  oat 
dlsastroosly,  when  pradentand  Jadicioas  men  were 
dolnflr  the  same  thinsr.  thoufirh  in  the  Usrht  of  after 
events  it  may  appear  injudicioas,  is  no  evidence  of 
nnsoundness  of  mind.  Beverley  v.  Walden,  SO 
OratL  147. 

Mere  Inadequacy  of  Consideration.— Mere  inade- 
quacy of  consideration  is  not  in  itself  sufficient  to 
Justify  a  court  of  equity  in  setting  aside  a  deed, 
Johnson.  J.,  saylnff  in  Jarrett  v.  Jarrett.  11  W.  Va. 
684 :  "Where  a  leiral  capacity  is  shown  to  exist  in  the 
grantor,  and  he  had  sufficient  understanding'  to 
clearly  comprehend  the  nature  of  the  business, 
and  he  consented  freely  to  the  special  matter  about 
which  he  was  engaged,  and  no  fraud  or  undue  in- 
fluence is  shown  to  have  been  had  to  brlnir  about 
the  result,  the  validity  of  the  deed  cannot  be  im- 
peached: however  unreaKonable,  imprudent  or  un- 
accountable it  may  seem  to  others.  It  is  not  the 
propriety  or  impropriety  of  the  disposition,  but  the 
capacity  to  make  it,  and  the  fact  that  it  was  freely 
made,  with  the  full  assent  of  the  grantor,  that 
must  control  the  judgment  of  the  court"  Qreer  v. 
Oreers,  0  Gratt  880. 

Disease,  Domestic  Troubles,  etc— The  fact  that 
plaintiff  was  laboring  under  a  painful  malady, 
from  which  at  times  he  suffered  rreat  affony;  that 
he  had  serious  domestic  troubles,  that  he  was  much 
depressed  by  the  unhappy  condition  of  the  country 
and  that  he  was  an  old  man  bordering  on  70  years 
is  not  inconsistent  with  the  sanity  and  mental  capac- 
ity of  the  plaintiff.  Beverley  v.  Walden,  20  Gratt 
147:  Porter  v.  Porter.  89  Va.  118,  16  S.  E.  Rep.   600. 

Drunkenness.— Drunkenness,  if  produced  by  the 
donee  or  if  so  extreme  that  the  party  does  not  know 
what  he  is  about  has  been  considered  a  material 
circumstance  in  deciding  the  validity  of  a  contract 
and  imbecility  of  mind,  produced  by  drunkenness  or 
otherwise,  combined  with  other  ingredients,  partic- 
ularly with  the  utter  absence  of  consideration,  has 
always  had  an  important  influence  on  the  validity  of 
contracts.  Samuel  v.  Marshall,  8  Leiffh  607;  Harvey 
V.  Pecks,  1  Munf.  618. 

To  make  intoxication  a  rood  defense,  a  man's 
faculties  must  have  been  so  impaired  as  to  make 
him,  for  the  time  beinff,  non  eompot  mentU.  Lof  tus 
V.  Maloney,  80  Va.  670,  16  S.  E.  Rep.  740. 

Welff  ht  of  Bvldenee. 

Expert  Evidence.— ''Expert  evldence.proper,  as  usu- 
ally ffiven,  based  on  long  hypothetical  questions  and 
their  still  longer  and  sometimes  still  more  hypothet- 
ical answers,  as  we  often  see  it  given,  is  in  a  manner 
worthless  and  only  tends  or  seems  to  tend  to  darken 
counsel."  Hiett  v.  Shall.  86  W.  Va.  668,  16  S.  £.  Rep. 
146;  Pishburne  v.  Ferguson.  84  Va.  87,  4  S.  B.  Rep. 
676;  Burton  v.  Scott  3  Rand.  390. 

When  Questions  Must  Be  Hypothetical.— On  the 
direct  examination,  the  questions  put  to  the  expert 
must  be  framed  hypothetically  unless  there  is  no 
conflict  of  evidence  as  to  the  facts,  or  unless  the 
expert  is  personally  acquainted  with  them.  State  v. 
Maier.  36  W.  Va.  757.  15  S.  E.  Rep.  991. 

Non-Professional  Evidence,  Neighbors,  etc.— Ordina- 
rily the  reliable  evidence  in  cases  of  insanity  is  the 
evidence  of  neighbors  of  sound  judg^ment  and  fair 
powers  of  observation,  who  have  known  plaintiff 
lonff  and  well  and  who  have  had  occasion  to  observe 


or  test  the  vlffor  of  his  mental  faculties  and  who 
can  give  the  facts  upon  which  their  impreasloas 
and  opinions  are  based.  Hiett  v.  Shall,  88  W.  Va. 
668,16  S.  E.  Rep.  146.  Seealso,  Jarrett  t.  Jarrett  U 
W.  Va.  684:  Flshbume  v.  Ferguson.  84  Va.  87.  4  &  £. 
Rep.  676;  Burton  v.  Scott  8  Rand.  890:  Cropp  r. 
Cropp,  88  Va.  758,  ^4  S.  E.  Rep.  6S0. 

Witnesses  Present  at  Execution  of  Deed.— Evidence 
of  witnesses  present  at  the  execution  of  the  deed  is 
entitled  to  peculiar  weig-ht  Jarrett  v.  Jarrett  H 
W.  Va.  664;  Beverley  v.  Walden.  aOOratt  147:  Backer 
V.  Buckey,  88  W.  Va.  108,  18  S.  E.  Rep.  883;  Beckwitli 
V.  Butler,  1  Wash.  284. 

'  Evidence  of  Attending  Physlctanj.— The  evidence  of 
physicians,  especially  those  who  attend  the  rrantor 
and  were  with  him  considerably  dnrlnir  the  time  it 
is  charg-ed  he  was  of  unsound  mind  is  entitled  to 
great  weight  Jarrett  v.  Jarrett  11  W.  Va.  581: 
Beverley  v.  Walden,  20  Gratt  147;  Porter  v.  Porter. 
89  Va.  118,  16  S.  E.  Rep.  60a 

Mere  Opinion  Evidence.— But  the  mere  opinions  of 
witnesses  not  experts  are  entitled  to  little  or  no 
regard,  unless  they  are  supported  by  grood  reasons, 
founded  on  facts  which  warrant  them:  but  If  the 
reasons  and  facts  upon  which  they  are  founded  are 
frivolous,  the  opinions  of  such  witnesses  are  "wonh 
but  little  or  nothiuir.  Jarrett  v.  Jarrett,  11 W.  Va.  584: 
Beverley  v.  Walden,  20 Gratt  147:  Anderson  v.  Cran- 
mer,  11  W.  Va.  608:  Hinchman  v.  Ballard,  7  W.  Va, 
168. 

Proper  Questions.— In  all  inquiries  relatlng^  to  in- 
sanity, every  reasonable  latitude  should  be  allowed 
in  the  examination  of  witnesses,  however  false  or 
unfounded  the  court  may  consider  the  defence: 
but  no  questions  should  be  asked  whose  only  ten  - 
dency  is  to  consume  the  time  and  attention  of  the 
court  and  to  mislead  and  confuse  the  minds  of  the 
jury.    Dejamette  v.  Oom.,  76  Va.  987. 

In  State  v.  Maier,  80  W.  Va.  767, 15  &  £.  Rep.  991, 
it  was  held  proper  to  ask  witnesses,  examined  by  the 
state  in  rebuttal,  who  had  known  the  prisoner  well 
for  years,  whether  they  had  ever  seen  anything 
about  him  indicative  of  insanity. 

Evidence  of  Hereditary  insanity.  When  MatarlaL— 
When  the  defence  does  not  claim  that  insanity  is 
hereditary,  but  that  it  is  the  result  of  ablow.  ctI- 
deuce  of  hereditary  insanity  is  not  material  and  to 
exclude  it  is  not  error.  State  v.  ICaier.  86  W.  Va.  9S7. 
16  S.  E.  Rep.  991.  • 

Competency  of  Evidence  m$  to  TIom. 

Condition  at  Tine  of  Act  is  Point  for  Pedal— .—The 
point  of  time  to  be  looked  to  by  the  court  or  jury  in 
determining  the  competency  of  a  ffrantor  to  make  a 
deed  is  that  when  the  deed  was  executed.  Jarrett 
V.  Jarrett  11  W.  Va.  684:  Cropp  v.  Cropp,  8B  Va.  758, 
14  S.  E.  Rep.  629:  Buckey  v.  Buckey,  88  W.  Va.  168, 18 
S.  E.  Rep.  888. 

The  fact  that  a  man  was  In  the  asylum  both  be- 
fore and  after  the  execution  of  the  deed  is  imma- 
terial, if  at  the  time  of  the  act  he  was  competent 
Beverage  v.  Ralston,  96  Va.  086, 87  S.  E.  Rep.  288. 

Evidence  of  Condition  before  and  after  Act  Adarit* 
sible.— The  condition  of  the  grantor's  mind  both 
before  and  after  the  execution  of  the  deed  is  proper 
to  be  considered  in  determining  what  wa»  his 
mental  condition  at  the  time  the  deed  was  execnted. 
Jarrett  v.  Jarrett  H  Gratt  564. 

Before  the  Act.— Evidence  of  the  insanity  of  ac- 
cused before  the  act  is  admissible,  without  first 
proving  the  accused's  insanity  on  the  day  of  the  act 
Vance  v.  Com..  2  Va.  Cas.  182. 
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Requifllta  Decree  of  Proof  In  Criminal  Cues. 

HiMt  Be  Proved  to  the  Satisfaction  of  the  Jury.— In- 
sanity, when  relied  on  as  a  defence  to  a  charge  of 
crime,  most  be  proved  to  the  satisfaction  of  the 
Jury;  thouarh  such  proof  maybe  famished  by  evi- 
dence introduced  by  the  commonwealth  to  sustain 
the  charg-e  as  well  as  by  evidence  introduced  by  the 
accused  to  sustain  the  defence.  He  is  not  to  be 
acquitted  on  any  fanciful  ground,  that,  thoug-h  they 
believe  he  was  then  sane,  yet.  as  there  may  be  a 
rational  doubt  of  his  sanity,  he  is  therefore  entitled 
to  his  acquittal.  Boswell  v.  Com.,  20  Gratt.  800; 
Baccig-alupo  v.  Com.,  88  Oratt  807,  80  Am.  Rep.  706: 
Honesty  v.  Com..  81  Va.  283:  Dejarnette  v.  Com.,  75 
Va.  807;  State  v.  Strauder,  11  W.  Va.  747.  27  Am.  Rep. 
«01:  SUtev.  Robinson,  20  W.  Va.  718;  Hite  v.  Com., 
90  Va.  480,  81  S.  E.  Rep.  805. 

XII.  LIABIUTYPORCRIMBS. 
Test  of  Insanity. 

American  ilodiflcatlon  of  Rule  In  McNa^hten's  Case 

Adopted.— The  foUowinsr  instruction  was  approved 
"by  the  court  in  Dejarnette  v.  Com.,  76  Va.  807:  "But 
In  every  case,  althousrh  the  accused  may  be  labor- 
ing under  partial  insanity,  if  he  still  understands 
the  nature  and  character  of  his  act  and  its  conse- 
quences, and  has  a  knowledflre  that  it  is  wronir  and 
criminal,  and  a  mental  power  sufficient  to  apply 
that  knowledge  to  his  own  case,  and  to  know  that 
If  he  does  the  act  he  will  do  wrouff  and  receive 
punishment,  and  possesses  withal  a  will  sufficient  to 
restrain  the  impulse  that  may  arise  from  a  diseased 
mind,  such  partial  insanity  is  not  sufficient  to 
exempt  him  from  responsibility  to  the  law  for  his 
crimes."  SUte  v.  Harrison,  80  W.  Va.  720.  16  S.  E. 
Rep.  062:  State  v.  Maier,  80  W.  Va.  767.  16  S.  £.  Rep. 
001. 

**lrresistlMe  Imimlte"— Theory  Rejected,  Contra.— Ir- 
resistible impulse  as  an  excuse  for  crime  is  posi- 
tively rejected  in  West  Virginia.  State  v.  Harrison. 
80  W.  Va.  720.  16  S.  £.  Rep.  082:  State  v.  Maier.  80 
W.  Va.  757,  16  S.  E.  Rep.  001.  But  in  Dejarnette  v. 
Com.,  76  Va.  807.  it  seems  to  be  impliedly  recotrnized 
by  the  court 

insanity  from  Drunkenness.- Permanent  insanity 
from  excessive  drinkinsr  excuses  an  act  which 
would  be  otherwise  criminal,  just  as  insanity  pro- 
duced in  any  other  way,  but  any  thiuff  short  of 
permanent  insanity  from  drink  is  no  excuse,  even 
thouffh  it  amount  to  temi>orary  insanity.  Boswell 
V.  Com..  80 Oratt  800.  See  also.  State  v.  Robinson,  20 
W.  Va,  718. 

But  temporary  insanity  from  drink  may  le8sen 
the  decree  of  murder  from  1st  to  2nd  decree  since  it 
cannot  then  be  premeditated.  State  v.  Robinson,  20 
W.  Va.  718.  See  also,  Hite  v.  Com..  00  Va.  480,  81  S. 
E.  Rep.  806. 

How  Defense  of  Insanity  ilay  Be  Set  Up.— The 
defense  of  insanity  may  be  set  up  by  the  accused 
under  the  plea  of  not  ffuilty.  Baccisralupo  v.  Com., 
88  Gratt  807,  88  Am.  Rep.  706:  Oruber  v.  State,  8  W. 
Va.  000:  Stover  v.  Com.,  02  Va.  780,  22  S.  E.  Rep.  874. 

And  after  the  verdict  of  the  jury  has  been  ren- 
dered, when  nothing-  has  transpired  since  the  trial 
which  could  cause  the  court  to  have  any  reasonable 
doubt  as  to  his  sanity,  or  authorize  it  to  proceed 
under  section  4082  of  the  Code,  the  court  will  not  em* 
panel  another  jury  to  determine  the  sanity  of  the  ac- 
cused, since  that  question  had  been  directly  put  in 
Issue  under  the  plea  of  not  guilty,  and  finding  him 
guilty  they  necessarily  found  him  to  have  been  sane 


when  the  offense  was  committed.  Stover  v.  Com., 
02  Va.  780,  22  S.  E.  Rep.  974. 

Insanity  at  Time  of  Trial.— If  there  is  reasonable 
doubt  as  to  the  sanity  of  the  prisoner  at  the  time  of 
the  trial,  after  a  jury  is  impanelled,  it  is  the  duty  of 
the  court  to  suspend  the  trial  and  impanel  another 
jury  to  enquire  into  the  fact  of  such  sanity,  and  if 
it  be  found  that  accused  was  insane  at  time  of  trial, 
this  same  jury  should  inquire  whether  or  not  he 
was  insane  at  the  time  of  the  alleged  offense,  and  if 
they  find  him  so,  it  will  he  ag-ood  defense  to  further 
prosecution.  But  if  the  jury  find  him  sane  at  the 
time  of  the  verdict  then  the  trial  in  chief  should 
proceed.  Oruber  v.  State,  8  W.  Va.  000.  See  Com.  v. 
Tyree,  2  Va.  Cas.  202. 

But  in  State  v.  Harrison.  80  W.  Va.  720,  16  S.  E. 
Rep.  962,  it  is  held  to  be  discretionary  with  the  judg-e 
whether  to  submit  the  question  of  the  sanity  of  the 
prisoner  at  the  time  of  trial  to  a  jury  or  not,  under 
W.  Va.  Code,  ch.  150.  SS  0,  10.  and  the  decision  of  the 
trial  court  would  have  a  very  weig-hty  if  not  con- 
clusive influence  with  the  appellate  court  and  it  will 
not  be  reversed  unless  it  appear  manifestly  wrong 
or  that  the  trial  court  abused  the  discretion  given  it 

Effect  of  Discbarge  of  Jury  on  Account  of  Doubt  as 
to  Prisoner's  Sanity.- If  the  jury  is  dlscharired  be- 
cause of  a  doubt  as  to  the  sanity  of  the  accused  at 
the  time  of  the  alleged  offence,  though  there  was  no 
suggestion  of  his  insanity  at  the  time  of  the  trial,  it 
is  contrary  to  law  and  a  wrong  to  the  accused  who 
cannot  be  tried  before  another  jury  since  he  could 
have  pleaded  Insanity  under  the  plea  of  "not  guilty.** 
Oruber  v.  State,  8  W.  Va,  OOO. 

Xill.  LIABILITY  ON  CONTI^CTS. 

Oeneral  Rule.— A  person  during  lunacy  is  incapable 
of  making  any  contract  Boiling  v.  Turner,  0  Rand. 
588. 

Exception  In  Case  of  Necessaries.— During  lunacy  a 
person  is  only  liable  to  be  sued  for  necessaries. 
Boiling  V.  Turner.  0  Rand.  083. 

But  even  for  necessaries  the  corpus  of  her  real 
estate  can  only  be  subjected  by  the  aid  of  a  court 
of  equity.  Hanley  v.  Nat.  L.  &  In  v.  Co..  44  W.  Va, 
450,  20  S.  E.  Rep.  1002. 

After  Adjudication  of  Insanity.— An  adjudged  luna^ 
tic  cannot  make  a  valid  contract  either  as  to  herself 
or  her  estate.  Hanley  v.  Nat  L.  &  Inv.  Co. ,  44  W.  Va. 
450,  20  S.  E.  Rep.  1002. 

Test  of  Mental  Capacity.— "The  party  contracting 
must  have  reason,  memory  and  will  enough  to  do 
the  act  In  question  freely  and  intelligently."  Hiett 
V.  ShuU,  80  W.  Va.  508,  15  S.  E.  Rep.  140. 

"If  he  be  capable  at  the  time,  to  know  the  nature, 
character  and  effect  of  the  particular  act  that  is 
sufficient  to  sustain  it"  Buckey  v.  Buckey,  88  W. 
Va.  108,  18  S.  E.  Rep.  888. 

Distinction  between  Deed  and  WIIL— it  requires 
more  capacity  to  make  a  valid  deed  than  it  does  to 
make  a  will.  JaiVett  v.  Jarre tt.  U  W.  Va.  664. 
.But  where  the  deed  stands  in  the  place  of  and 
seems  to  have  been  regarded  by  the  grantor  in  the 
nature  of  a  testamentary  disposition  of  his  property, 
the  same  rules  apply  as  to  mental  capacity  as  in  the 
case  of  wills.    Greer  v.  Greers,  0  Oratt  880. 

Mere  Weakness  of  Intellect.— As  to  what  degree  of 
weakness  of  intellect  will  not  amount  to  such  inca- 
pacity as  to  invalidate  a  deed,  see  Cunningham  v. 
Hedrlck.  28  W.  Va.  670. 

"A  grantor  in  a  deed  may  be  extremely  old,  his 
understanding,  memory  and  mind  enfeebled  and 
weakened  by   age,   and   his   actions   occasionally 
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stranffe  and  eccentric  and  be  may  not  be  able  to 
transact  many  affairs  of  life,  yet  if  a^e  has  not 
rendered  him  Imbecile,  so  that  he  does  not  know 
the  nature  and  effect  of  the  deed,  this  does  not 
invalidate  the  deed."  Buckey  v.  Bnckey.  88  W.  Va. 
168, 18  S.  E.  Rep.  883. 

nonomanla  Unconnected  with  Subject  of  Contract- 
When  firrantor  is  laboring  under  monomania,  but 
upon  a  subject  in  no  wise  connected  with  the  subject- 
matter  of  the  contract,  this  is  not  sufficient  to  inval- 
idate such  contract  Boyce  v.  Smith,  0  Oratt  704.  00 
Am.  Dec.  313. 

What  Is  Saffftclentto  Avoid.— Where  It  appears  from 
the  evidence  that  the  srantor  of  a  deed  was  old  and 
physically  infirm  and  was  subject  to  delusions 
clearly  showinsr  insanity  and  the  consideration  was 
g-rossly  inadequate,  the  deed  will  be  cancelled.  Fish- 
bume  V.  Feriruson,  84  Va.  87,  4  S.  E.  Rep.  575. 

As  to  what  detrree  of  weakness  of  mind  alonr  with 
other  circumstances,  as  inadequacy  of  considera- 
tion, etc.,  will  invalidate  a  deed,  see  Whitehorn  v. 
Hines,  1  Munf .  567.  See  also,  "Evidence  of  Insanity, " 
supra,  and  monofirraphic  note  on  "Consideration." 

Avoidance  of  Contracts  by  Committee.— "A  commit- 
tee of  an  insane  person  should  not  institute  a  suit 
to  set  aside  a  contract  made  by  the  insane  person 
prior  to  his  appointment,  on  the  ground  of  insanity, 
unless  the  person  was  insane,  or  there  are  reason- 
able srrounds  to  believe  he  was  Insane,  at  the  time 
the  contract  was  made.  If  the  person  was  sane 
when  the  contract  was  made,  and  the  contract  is 
otherwise  valid  and  bindtnsr.  the  court  would  not 
set  it  aside.  And  thousrh  the  person  was  insane 
when  the  contract  was  made,  still  if  it  clearly 
appears  that  the  transaction  was  in  srood  faith  and 
was  beneficial  to  his  interests,  the  court  will  not  set 
it  aside,  in  all  cases,  as  a  matter  of  course,  at  the 
instance  of  the  committee.  So,  if  a  purchase  is  made 
in  g-ood  faith,  without  any  knowledge  of  the  inca- 
pacity, and  no  advantage  has  been  taken  of  the 
insane  party,  a  court  of  equity  will  not  interfere  to 
set  aside  the  contract,  if  injustice  will  thereby  be 
done  to  the  other  side,  and  the  parties  cannot  be 
placed  in  statu  quo,  or  in  the  state  in  which  they 
were  before  the  purchase."  Hinchman  v.  Ballard, 
7  W.  Va.  152. 

EqulUble  Relief. 

Cancellation  of  Note  for  Mental  lnca|>aclty.— A  court 
of  equity  has  power  to  decree  the  delivery  up  and 
cancellation  of  a  promissory  note  and  the  refunding 
of  money  given  by  an  old  man  who  is  clearly  shown 


to  be  mentally  incapable  of  transacting  such  busi- 
ness, nor  is  it  any  bar  that  courts  of  law  can  afiord 
a  remedy.  Hiett  v.  Shull,  86  W.  Va.  563.  15  S.  E.  Rep. 
146;  Horner  v.  Marshall.  5  Munf.  466;  Wlthrow  r. 
Smithson,  87  W.  Va.  767, 17  S.  E.  Rep.  316. 

XIV.  UABIUTY  POR  TORTS. 

Slander.— It  is  good  ground  for  a  perpetual  injunc- 
tion to  stay  proceedings  on  judgments,  that  at  the 
time  of  speaking  the  slanderous  words  and  when  xht 
judgments  were  obtained,  the  complainant  was  in 
a  state  of  partial  mental  derangement,  that  Is,  on 
the  subject  to  which  the  defamatory  words  related. 
Horner  v.  Marshall,  5  Munf.  466.  See  Wlthrow  t. 
Smithson.  87  W.  Va.  757. 17  S.  E.  Rep.  816. 

XV.  UABIUTY  ON  JUDOMENTS. 

Melancholy,  etc.— Whether  or  not  a  man's  derange- 
ment of  mind  is  so  complete  as  to  invalidate  any 
specific  contract  he  might  have  entered  into,  if  his 
condition  of  mind  from  melancholy,  etc.  was  sncH 
as  to  account  for  his  having  failed  to  search  out 
and  set  up,  a  real  defense  at  law;  if  he  possesed 
such  real  defense,  the  Judgment  ought  not  to  pre- 
clude his  representatives  from  it  afterwards. 
Tabb  V.  Gist.  6  Call  27B.  See  Homer  v.  Biarshall,  » 
Munf.  466. 

Insanity  at  Time  of  Judgment.  Remedy.— A  judgment 
against  defendant  for  a  slander  uttered  by  his 
wife,  is  not  void  because  defendant  was  insane  at 
the  time  of  rendition  of  judgment;  the  remedy  1* 
in  equity,  and  a  writ  of  error  coram  vobis  will  not  lie 
since  that  only  corrects  errors  which  appear  on  the 
face  of  the  record.  Withrow  v.  Smithson.  87  W.  Va. 
757.  17  S.  £.  Rep.  316. 

XVI.  COMPETBNCY  AS  A  WITNESS. 

A  Lunatic  Not  Per  Se  Incompetent— '*It  will  be  seen 
then,  that  a  witness  is  not  excluded  by  this  rule, 
merely  because  he  is  a  lunatic.  That  is  not  enoo^ 
per  se  to  exclude  him;  but  he  must  at  the  time  of  his 
examination  be  so  under  the  influence  of  his  mal- 
ady as  to  be  deprived  of  that  'share  of  understand- 
ing' which  is  necessary  to  enable  him  to  retain  in 
memory  the  events  of  which  he  has  been  witness, 
and  gives  him  a  knowledge  of  right  and  wrong.  If 
at  the  time  of  his  examination  he  has  this  share  of 
understanding,  he  is  competent  That  is  the  test  of 
competency,  and  of  such  competency  the  court  is 
the  judge:  whilst  the  weight  of  testimony— tbe 
credit  to  be  attached  to  it— is  left  to  the  jury.'* 
Coleman  v.  Com.,  25  Oratt  866. 
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ACTIONS. 

1.  An  action  on  the  case  lies  against  a  party 
who  has  a  public  employment — ^as  common 
carrier  or  other  bailee— for  a  breach  of  duty, 
which  the  law  implies  from  his  employment 
or  g^eneral  relation. 

Southern  Express  Co,  v.  McVeigh,      264 

2.  Where  there  is  a  public  employment, 
from  which  arises  a  common-law  duty,  an 
action  may  be  brought  in  tort,  although  the 
breach  of  duty  assigned  is  the  doing  some- 
thing contrary  to  an  agreement  made  in  the 
course  of  such  employment,  by  the  party  on 
whom  such  general  duty  is  imposed. 

Idem,        264 

3.  A  railroad  company  has  the  land  of  R. 
condemned  for  its  road,  and  the  commission- 
ers assess  the  damages,  and  their  report  is 
confirmed,  and  the  company  pay  the  amount 
of  the  damage  to  R.  R.  sells  the  land  to  D. 
D.  may  maintain  an  action  against  the  com- 
pany for  injury  to  his  land  done  since  the 
purchase,  which  could  not  be  foreseen  and 
estimated  by  the  commissioners. 

Souihside  R,  R.  Co,  v.  Daniel,  344 

4.  In  such  cases  the  assessment  of  damages 
is  only  a  bar  to  an  action  for  such  injuries 
as  could  properly  have  been  included  in  such 
assessment.  The  commissioners  are  bound 
to  presume  the  company  will  construct  its 
works  in  a  proper  manner,  and  they  have 
no  right  to  award  damages  upon  the  suppo- 
sition that  the  company  will  negligently  and 
improperly  perform  its  work.  A  failure  to 
do  so  will,  therefore,  impose  a  liability  to 
any  one  who  may  sustain  any  loss  or  injury 
by  reason  of  such  negligence. 

Idem,        344-5 

AD  QUOD  DAMNUM. 

1.  Supervisors  of  a  county  may  proceed, 
by  writ  of  ad  quod  damnum,  to  condemn 
land  for  the  erection  of  the  public  buildings 
of  the  county. 

Board  of  Supervisors  of  Culpeper  v. 
Gorrell  &  als,,  484 

2.  In  the  act  authorizing  the  condemnation 
of  land  for  public  purposes,  Code,  ch.  56,  the 
tenant  of  the  freehold,  referred  to  in  g  7,  is 
the  tenant  in  possession  appearinc^  as  visible 
owner.  Idem,        484 

ADVERSARY  POSSESSION. 

1.  In  1819,  L/.  conveys  a  lot  of  ground  to 
C.  in  trust,  to  pay  certain  debts,  some  of 
which  are  upon  executions  in  the  hands  of 
the  sherifiF,  and  the  other  is  due  to  the  father 
of  C.  Ten  years  after,  the  father  dies,  and 
makes  C.  his  ex'or  and  one  of  his  residuary 
legatees.  The  lot  is  never  sold  under  the 
deed  of  I/.,  but,  in  1839,  C.  takes  possession 
of  it  and  encloses  it,  and  some  years  after 


leases  it  in  his  own  name  to  R.  for  eight 
years.  In  1854,  W. ,  claiming  it  under  another 
title,  sues  R.  for  it,  and  C.  being  then  dead, 
his  heirs  make  themselves  parties  and  defend 
the  suit,  and  obtain  a  final  judgment  in  1867. 
Then  the  heirs  of  h,  sue  the  heirs  of  C.  for 
the  lot,  alleging  that  C.  took  and  held  posses- 
sion as  trustee  under  the  deed,  and  his  heira 
held  under  the  trust,  and  defended  the  action 
under  that  title.  The  heirs  of  C.  deny  this» 
claim  that  C.  took  possession  for  himself,  and 
he  and  they  have  so  held  for  twenty-eight 
years  ;  and  they  defended  for  themselves. 
Hbi^d  :    The  heirs  of  h.  are  barred. 

Bargamin  &  als,  v.  Clarke  6f  als.,    S44- 

AGENTS. 

1.  If  goods  are  under  the  control  of  parties 
as  forwarders,  and  not  as  common  carriers^ 

and  are  consumed  by  accidental  fire  in 
880      a  warehouse,  without  any    *fault  or 

negligence  on  their  part,  they  are  not 
liable ;  unless  they  had  expressly  agreed, 
for  compensation  paid,  to  insure  them,  and 
had  failed  to  do  it. 

Southern  Express  Co,  v.  Mc  Veigh,      264- 

2.  N.,  living  in  the  country,  employs  M., 
a  broker  living  in  Richmond,  to  invest  his 
money   in   Missouri    bonds.    In    November, 

1862,  M.  invests  at  $112  50,  and  in  February, 

1863,  he  invests  at  $125.  In  March  N.  sends 
a  claim  upon  the  Confederate  government 
to  M.  for  collection,  and  tells  of  other  funds 
which  will  be  paid  in  to  M.  in  May,  and 
directs  him  to  invest  in  Missouri  bonds. 
M.  collects  the  claim,  and  invests  it  at  $160» 
and  so  writes  to  N.  The  23d  of  May  the 
funds  spoken  of  by  N.  are  received  by  M., 
and  then  Missouri  bonds  have  advanced 
seventy  or  eighty  per  cent,  above  the  last 
investment,  and  are  difficult  to  be  gotten. 
On  the  29th  of  June  M.  writes  to  N..  acknowl- 
edging the  receipt  of  this  fund,  stating  that 
Missouri  bonds  were  then  at  230  and  235,  and 
asks  whether  he  shall  invest  at  the  advance 
price  when  to  be  had.  M.  receives  no  answer 
to  his  enquiry,  and  therefore  does  not  invest 
the  money  in  his  hands  ;  the  Missouri  bonda 
continuing  to  advance  in  price.  Hai^D :  M. 
was  justified  in  waiting  for  further  instruc- 
tions, and  is  not  liable  to  N.  for  the  loss. 

Bernard  v.  Maury  &  Co,,  434 

3.  When  payments  to  a  branch  bank  of 
debts  due  to  the  mother  bank  are  not  valid. 
See  Banks,  No.  2,  3,  and 

Bank  of  the  Old  Dominion  r.   Mc^ 
Veigh,  457 

4.  A.,  B.  and  C.  are  the  heirs  of  W.,  and 
also  heirs  of  M.,  and  D.  and  E.  are  heirs  of 
M.  They  all  appoint  S.  an  agent  to  collect 
and  sell  land  scrip  due  to  W.,  and  also  scrip 
due  to  M.  The  scrip  is  obtained  and  sold, 
but  the  agent  does  not  pay  over  the  proceeds. 
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All  the  heirs  unite  in  a  suit  for  the  recovery 
of  the  proceeds  and  call  for  a  discovery. 
The  bill  is  not  demurrable,  either  for  multi- 
fariousness, or  because  the  plaintiffs  have  a 
complete  remedy  at  law. 

Segar  <Sf  al.v.  Parrish  6f  als,,  672 

5.  S.  having*  failed  for  twelve  years  to  pay 
over  the  proceeds  of  the  sale,  or  to  give  the 
parties  any  information  on  the  subject,  he 
has  forfeited  the  compensation  which,  by 
the  orig-inal  agreement,  he  was  to  receive. 

Idem^        672 

6.  S  having  stated  in  his  answer,  and  also 
in  his  deposition,  that  he  sold  the  scrip  for 
91  cents  per  acre,  and  there  being  no  other 
evidence  on  this  point,  in  the  cause,  he  is  to 
be  charged  at  that  price,  with  interest  upon 
it ;  and  not  at  the  legal  price  of  public  lands. 

Idetn^        672 

7.  S.  having  sold  the  scrip  bona  fide  to  F., 
and  received  the  money  for  it,  before  the 
scrip  was  issued,  he  may  substitute  F.  as 
attorney  for  the  principals,  to  enable  F.  to 
obtain  the  scrip ;  and  this  being  the  mode 
recognized  at  the  land  office,  F.  does  not 
become  liable  to  the  principals,  as  their 
agent,  for  the  purchase  money. 

Idem^        6*72 
APPEALS. 

1.  To  entitle  any  person  to  appeal  from  a 
judgment,  he  must  be  a  party  in  the  cause, 
and  must  be  aggrieved  by  the  judgment. 

Board  of  Supervisors  of  Culpeper  v.  Gor- 
rell  <$"  a/j., 

APPELLATE  COURT. 

1.  When  an  objection  not  taken  in  the 
court  below  will  not  be  allowed  to  be  made 
in  the  Court  of  Appeals.  See  Partition^  No. 
1,  and        Howery  v.  Helms  <Sf  als.,  1 

2.  The  judges  of  the  Court  of  Appeals  who 
were  in  office  under  military  appointment 
when  the  State  was  restored  to  the  Union, 
holding  over  and  continuing  to  exercise  their 
office,  their  judgments  and  decrees  are  valid 
and  binding. 

Griffin's  ex'or  v.  Cunningham^  31 

fVash.  Alex,  &  GeorgeU  R.  R,  Co, 
V.  Alex,  &  IVash,  R,  R.  Co,,  31 

3.  The  proviso  to  §  2,  of  the  act  of  March 
5,  1870,  called  the  enabling  act,  is  uncon- 
stitutional ;  and  the  present  Court  of  Appeals 
has  no  authority  to  rehear  the  cases  referred 
to  in  it.  Idem,        31 

4.  A  case  decided  by  the  Supreme  Court 
of  Appeals  at  one  term  of  the  court,  at  which 
no  motion  is  made  to  rehear  it,  cannot  be 
reheard  at  a  subsequent  term.      Idem,        31 

5.  If  an  issue  out  of  chancery  is  improperly 
directed,  an  Appellate  court  will  correct  it. 

Beverly  y,  fValden,  147 

881  6.  *Iu  an  action  on  the  case  for  dam- 

ages to  plaintiff's  land,  there  is  a  plea  of 
not  guilty,  on  which  issue  is  joined,  and  there 
is  a  special  plea,  to  which  there  is  a  special  rep- 
lication concluding  to  the  country.  To  this 
there  is  no  rejoinder,  and  the  record  does  not 
say  that  issue  was  joined  upon  it ;  but  the 
parties  go  to  trial,  and  the  subject  of  the  spe- 
cial plea  and  replication  are  contested  before 
the  jury,  which  renders  a  verdict   for  the 


plaintiff.  No  objection  having  been  taken  to 
the  want  of  joinder  of  issue  in  the  court  below, 
it  seems  that  the  objection  cannot  be  taken 
in  the  appellate  court. 

Soulhside  R.  R.  Co,  v.  Daniel,  344 

7.  In  such  a  case,  if  the  subject  of  the  rep- 
lication is  such  that  the  defendant  cannot 
rejoin  special  matter  without  a  departure 
from  the  defense  set  up  in  this  plea,  but  must 
take  issue  upon  the  replication,  the  nonjoin- 
der of  issue  will  be  cured  by  the  statute. 

Idem,        344 

8.  Court  decrees  a  sum  of  money  in  favor 
of  defendant,  and  dismisses  the  bill.  Upon 
appeal  by  plaintiff,  court  affirms  the  money 
decree,  and  will  correct  that  part  dismissing 
the  bill,  and  affirm  the  decree  with  costs. 

Kraker  v.  Shields,  377 

9.  When  court  will  correct  and  affirm  decree. 
See  Practice  in  Chancery,  No.  13,   6,  7,  and 

Idem,        374 

10.  In  a  bill  of  exceptions  to  the  refusal  of 
the  court  to  grant  a  new  trial,  the  evidence, 
and  not  the  facts  proved,  is  stated.  If  all  the 
evidence  was  introduced  by  the  exceptor,  the 
appellate  court  will  not  review  the  judgment ; 
but  if  all  the  evidence  is  introduced  by  the 
party  who  recovers  the  judgment,  the  Appel- 
late court  will  review  the  judgment,  and  if 
taking  it  all  as  true,  the  verdict  and  judg- 
ment is  erroneous,  will  reverse  it. 

Gimmi  v.  Cullen,  439 

11.  When  in  the  Supreme  Appellate  court, 
in  an  application  for  a  writ  of  prohibition, 
the  petitioner  will  not  be  required  to  file  a 
declaration. 

Board  of  Supervisors  of  Culpeper  v. 

Gorrell  &  als„  484 

12.  What  the  Court  of  Appeals  will  do  when 
a  prisoner  escapes  after  a  writ  of  error  has 
been  obtained. 

Leftwich'^s  case,  716 

13.  Appellate  court  reversing  a  judgment 
against  a  prisoner  in  the  penitentiary,  and 
directing  a  new  trial ;  how  he  will  be  sent 
back.  See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  16,  and 

Jones'  case,  848 

ATTACHMENTS. 

1.  O.  has  attached  the  effects  of  M.  at  law 
and  in  equity.  He  may  dismiss  his  attach- 
ment at  law,  and  proceed  on  his  attachment 
in  equity. 

Magill  V.  Manson,  527 

Magill  V.  Manson  &  al,,  527 

2.  Upon  a  decree  in  favor  of  an  attaching 
creditor  and  an  appeal  therefrom,  the  appel- 
lant gives  an  appeal  bond.  The  giving  the 
bond  does  not  release  the  attachment. 

Magill  V.  Sauer,  540 

3.  The  act,  Code  of  1860,  ch.  151,  §  31,  has 
no  application  to  the  attachment  lien  upon 
the  estate  of  the  debtor,  whether  it  be  real  or 
personal  property  or  choses  in  action.  To 
relieve  the  property  attached,  bond  is  to  be 
given  as  in  §  13  of  the  act.  Idem,        540 
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BANKS. 

1.  The  iirinciples  decided  in  the  cases  of 
Kxchaa^e  Bank  of  Virg-inia  for  Camp, 
trustee.  Ac,  v,  Knox,  &c.,  and  Farmers'  Bank 
of  Virgfinia  for  Goddin,  &c.  v,  Anderson  A 
Co.,  19  Gratt.  739,    reaffirmed. 

Saunders,  &c,  v.  White  &  als,,  327 

2.  M.,  a  debtor  to  the  bank  of  D.,  which  is 
within  the  Federal  lines,  in  July  1864,  pays 
his  debt  to  D.,  into  a  branch  of  the  bank  of 
£>.,  which  branch  is  within  the  Confederate 
lines  ;  the  payment  being^  made  in  Confeder- 
ate currency.  The  payment  is  not  valid,  and 
the  bank  of  D.  may  recover  the  amount  from 
M. 

Bank  of  the  Old  Dominion  v.   Mc- 
Vei/irh^  457 

3.  The  act  of  the  General  Assembly  sitting* 
at  Richmond,  passed  March  3,  1864,  authoriz- 
ing' such  payments,  is  not  obligatory  upon  a 
mother  bank  ^ithin  the  Federal  lines. 

Idem,        457 

4.  The  act  is  unconstitutional  in  its  appli- 
cation to  debts  contracted  before  its  passage. 

Idem,        457 
BROKERS. 


See  y^^entSf  No.  2,  and 

Bernard  v.  Maury  &  Co,, 
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♦CASE. 


1.  An  action  on  the  case  lies  against  a 
party  who  has  a  public  employment — as  a 
common  carrier  or  other  bailee — for  a  breach 
of  duty  which  the  law  implies  from  his  em- 
ployment or  general  relation. 

Southern  Express  Co,  v.  McVeigh ^      264 

2.  Where  there  is  a  public  employment 
from  which  arises  a  common  law  duty,  an 
action  may  be  brought  in  tort,  although  the 
breach  of  duty  assigned  is  the  doing  or  not 
doing  something  contrary  to  an  agreement 
made  in  the  course  of  such  employment,  by 
the  party  on  whom  such  general  duty  is  im- 
posed. Idem,        264 

3.  Though  the  declaration  does  not  allege 
that  the  defendants  are  common  carriers,  yet 
if  the  facts  set  out  constitutes  them  such  in 
law,  it  is  sufficient  to  sustain  the  action 
ag^ainst  them  as  common  carriers. 

Idem,        264 

4.  Though  the  declaration  in  case  does  not 
allege  the  duty  of  the  defendants  as  common 
carriers  to  carry  the  goods,  and  the  breach  of 
that  duty,  if  it  avers  facts  from  which  the 
la'w  infers  the  duty,  and  that  the  defendants, 
not  regarding  their  duty,  &c.,  and  assigns 
the  breach,  that  is  sufficient. 

Idem,        264 
CHARITIES. 

B.  by  his  will,  dated  in  November,  1848, 
and  admitted  to  probate  in  February,  1850, 
g^ave  land  and  personal  estate  for  the  estab- 
lishment and  support  of  a  school  in  a  certain 
neighborhood  in  W.  county ;  and  he  ap- 
pointed certain  persons  trustees  to  carry  out 
his  devise,  with  power  to  fill  vacancies  in  their 
body.  L.  was  appointed  one  of  the  trustees, 
and  president  and  treasurer  of  the  board,  and 
also  ex'or.  The  school  was  established,  and 
I^.  settled  his  account  before  a  commissioner. 


which  shewed  a  balance  in  his  hands  of  $3,  702 
on  the  1st  of  November,  1859.  He  died  dur- 
ing the  war ;  and  in  18(56,  the  then  acting 
trustees  filed  their  bill  against  his  adm'r  and 
sureties  to  recover  the  money  in  his  hands. 
HBI.D: 

1.  At  common  law  the  devise  and  bequest 
was  illegal  and  void. 

Kelly  &  als,  v.  Lovers  adm*r  &  als.,  124 

2.  But  by  the  act  of  April  2,  1839,  con- 
cerning devises  and  bequests  made  to 
schools,  &Q.  and  the  act  of  1840-41,  Code,  ch. 
80,  §  2,  it  was  made  valid,  though  it  had  not 
been  reported  to  the  general  assembly  as 
directed  by  g  7  of  said  first  act,  and  no  act 
had  been  passed  incorporating  the  institu- 
tion. Idem,        124 

3.  The  trustees  could  maintain  the  suit. 
But  an  act  having  been  passed  since  it  was 
commenced,  incorporating  the  iostitution, 
the  corporation  should  be  made  a  party,  and 
the  decree  should  be  for  the  payment  of  the 
money  to  the  corporation.        Idem,        124 

CITIES  AND  COUNTIES. 

1.  See  Currency,  passim,   and*  Miller 

6f  Franklin  v.  City  of  Lynchburg,       330 

2.  See  Usury,  Nos,  2,  3,   4,  and    Town 

of  Danville  v.  Sutherlin,  550 

City   of  Lynchburg  v.   Norvell  and 
others,  601 

COMMISSIONERS  IN  CHANCERY. 

1.  In  what  cases  the  court  of  chancery  may 
direct  an  enquiry  by  a  commissioner.  See 
Practice  in  Chancery,  No.  13,  and 

Kraker  v.  Shields,  377 

COMMISSIONERS  OF  THE  REVENUE. 

1.  A  commissioner  of  the  revenue  under  § 
7  of  the  act  of  1867,  in  relation  to  the  assess- 
ment of  taxes  on  licenses,  appoints  an  assist- 
ant commissioner,  and  the  appointment  is 
approved  by  the  proper  court.  The  question 
whether  the  facts  existed  which  authorized 
the  appointment,  cannot  be  made  in  a  collat- 
eral proceeding. 

Commonwealth  v.  Byrne,  165 

2.  The  act  authorizing  the  assistant  to  per- 
form all  the  duties  which  his  ptincipal  is 
authorized  to  perform,  it  is  not  necessary  that 
the  certificate  given  by  him  shall  be  given  in 
the  name  of  the  principal,  or  that  the  name 
of  the  principal  shall  be  signed  to  the  certifi- 
cate. Idem,        165 

COMMON   CARRIERS. 

1.  See  Case,  No.  1,  2,  and 
Southern  Express  Co,  v.  McVeigh^      264 

2.  Though  the  declaration  in  case 
883  does  *not  allege  that  the  defendants 
are  common  carriers,  yet  if  the  facts 
set  out  constitute  them  such  in  law,  it  is 
sufficient  to  sustain  the  action  against  them 
as  common  carriers.  idem,        264 

3.  An  express  company  is  to  be  regarded 
as  a  common  carrier,  and  its  responsibilities 
for  the  safe  delivery  of  the  property  entrusted 
to  it,  are  the  same  as  that  of  the  carrier. 

Idem,        264 

4.  Though  the  declaration  in  case  does  not 
allege  the  duty  of  the  defendants  as  common 
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oarriers  to  carry  the  g^oods,  and  the  breach 
of  that  duty,  if  it  aVers  facts  from  which  the 
law  infers  the  duty,  and  that  the  defendants 
not  regarding  their  said  duty,  Ac,  and 
assifirns  the  breach,  that  is  sufficient. 

Idem,        264 

5.  To  subject  a  party  to  the  responsibility 
of  a  carrier  for  goods  lost,  it  must  appear 
that  he  received  the'  goods,  and  that  they 
were  delivered  to  and  received  by  him  as  a 
common  carrier.  laetn^        264 

6.  v.,  owner  of  certain  goods  .about  to  ar- 
rive at  the  depot  of  a  railroad  in  Charlotte,  N. 
C.,  wishes  them  to  be  carried  from  thence  to 
Richmond,  Va.,  and  an  express  company,  by 
their  agent  at  Charlotte,  undertakes  to  move 
and  deposit  said  goods  in  their  warehouse  as 
soon  as  possible  on  the  arrival  of  the  goods 
at  the  depot  in  Charlotte,  and  to  carry  them 
to  Richmond  within  a  reasonable  time,  for  a 
reward  paid.  The  goods  arrive  at  the  depot, 
and  the  express  company  has  notice  of  their 
arrival.  This  is  a  delivery  to  the  express 
company  as  carriers.  Idetn^        264 

7.  Where  goods  are  delivered  to  parties  to 
be  forwarded  and  transported,  and  these  Hear- 
ties are  expressmen,  and  receive  compensa- 
tion for  forwarding  and  transporting,  the 
goods  are  in  their  custody  as  carriers. 

Idem,        264 

8.  If  goods  are  under  the  control  of  parties 
as  forwarders  and  not  as 'common  carriers, 
and  are  consumed  by  accidental  fire  in  a 
warehouse  without  any  fault  or  negligence 
on  their  part,  they  are  not  liable,  unless  they 
have  expressly  agreed  for  compensation  paid, 
to  insure  them,  and  had  failed  to  do  it. 

Idem,        264 

CONFEDERATE  CONTRACTS. 

1.  See  Currency ,  passim, 

2.  Confederate  money  is  loaned  to  and 
advanced  for  M.  by  O.,  and  services  are  also 
rendered  during  the  war.  These  claims  are 
to  be  ascertained  by  reducing  the  currency 
to  its  gold  value  at  the  time  of  the  advance 
or  loan,  or  service  rendered.  And  the  decree 
should  be  rendered  in  the  legal  currency  of 
the  United  States  for  the  equivalent,  at  the 
time  of  the  degree,  of  the  amount  of  the 
gold  so  ascertained. 

Magill  V.  Manson,  527 

Mdgill  V.  Manson  &  ai.,  527 

CONFESSIONS. 

1.  That  a  confession  of  a  prisoner  tried  for 
murder,  is  voluntary,  is  a  condition  precedent 
to  its  admissibility;  and  the  court  must  be 
satisfied  that  the  confession  was  voluntary, 
before  it  cati  be  permitted  to  go  to  the  jury. 

Thompson's  case,  ITA 

2.  Though  a  confession  may  be  inadmis- 
sible because  not  voluntary,  it  may  become 
admissible  by  being  subsequently  repeated 
by  the  accused  when  his  mind  was  perfectly 
free  from  the  undue  influence  which  pro- 
duced the  original  confession.  Prima  facie, 
the  undue  influence  will  be  considered  as 
continuing;  though  the  presumption  may 
be  repelled  by  evidence;  which,  however 
must  be  strong  and  clear.  Idem,        724 


CONSTITUTION  AKD  CONSTITU- 
TIONAI^  J^AW. 

1.  The  proviso  to  §  2,  of  the  act  of  March  5, 
1870,  called  the  enabling  act,  which  auth<tf- 
ized  the  Court  of  Appeals  organized  under 
the  present  constitution  to  rehear  and  affirm 
or  reverse  the  decrees  made  by  the  military 
judg^es,  at  its  term  commencing*  the  11th  of 
January,  1870,  the  term  having  ended  l>efore 
the  passage  of  the  act,  is  unconstitutional, 
and  the  present  court  has  no  authority  to 
rehear  such  cases. 

Griffin*s  ex^or  v.  Cunningham^  Jl 

Wash.,  Alex,  6f  Georget,  R.  R,  Co. 
V.  Wash,  &  Alex,  R,  R,  Co,,  31 

2.  The  §  63,  of  ch.  57,  Sess.  Acts  1866-7.  p. 
849,  in  relation  to  the  assessment  of  taxes  oa 
licenses,  is  not  in  conflict  with  the  constitu- 
tion of  Virginia. 

Commonwealth  v.  Bryne,  165 

3.  Article  5,  of  the  amendments  of  the  con- 
stitution of  the  United  States,  was  designed 
as  a  limitation  of  the  powers  of  the  national 
government,  and  is  inapplicable  to  the  legis- 
lation  of  the  States.         Idem,        16S 

884  *4.  The  bill  of  rights  of  Va.,  which 

declares  that  no  man  shall  **be  deprived 
of  his  liberty,  except  by  the  law  of  the  land 
or  the  judgment  of  his  peers,"  does  not  for- 
bid the  State  to  enforce  the  collection  of  the 
tax  on  license,  by  imprisonment  of  the  delin- 
quent, when  no  personal  property  can  be 
found  by  the  officer  out  of  which  to  make  the 
-tax.  Idem,        165 

5.  The  7th  section  of  the  act  of  March  3, 
1866,  entitled  an  act  imposinfc  a  duty  on  oys- 
ters, imposes  a  tonnage  duty,  and  is,  there- 
fore, in  violation,  of  the  constitution  of  the 
United  States,  art.  1,  §  10. 

Johnson  &  ah,  v.  Drummond,  &c,,     419 
Crockett  6f  als,  v.    Thomas,  dfc,       419 

6.  The  act  of  March  3, 1864,  to  authorize 
the  debtors  of  a  mother  bank  to  pay  to  a 
branch,  and  vice  versa,  is  unconstitutional 
in  its  application  to  debts  contracted  before 
its  passage 

Bank  of  the  Old  Dominion  v.   Mc- 
Veigh, 457 

7.  Under  the  constitution  of  Virginia,  of 
1830,  an  act  authorizing  the  common  council 
of  the  city  of  I^ynchburg  to  tax  persons  and 
property  within  the  corporate  limits,  and  for 
half  a  mile  around  and  outside  of  the  corpo- 
rate limits,  to  pay  the  interest  upon,tbe  g'uar- 
antee  by  the  city  of  six  per  cent,  per  annum 
upon  the  stock  of  the  Virginia  and  Tennes- 
see Railroad  company,  to  the  amount  of  half 
a  million  of  dollars,  is  not  a  violation  of  that 
constitution. 

Lang  home  <Sf  Scott  v.    Robinson,        661 

8.  The  third  section  of  the  third  article  of 
the  constitution  in  relation  to  the  <}ua1ifioa- 
tion  of  jurors,  does  not  operate^ro/no  vigore, 
and  without  any  legislation  on  the  subject, 
to  repeal  all  existing  laws  in  conflict  there- 
with ;  but  until  such  legislation  is  had,  the 
existing  law  continues  in  force. 

Chahoon's  case,  733 

Sands*  case,  800 

9.  The  second  and  fourth  sections  of  the 


674 


20  QRATT. 


VISGIKIA  RBPOltTS,  AimOTAtBD. 


rNDEX 


schedule  to  the  constitution  continues  in 
force  the  ezistinj^  act  in  relation  to  juries, 
until  altered  by  legislation.        Idem^        733 

Idem,       800 
CONTRACTS. 

1.  That  is  not  a  contract  of  wager,  by  the 
terms  of  which  all  the  profit  or  loss  is  to  be 
on  one  of  the  parties. 

Brown  v.  Speyers,  2% 

2.  Contracts  for  the  sale  and  purchase  of 
g-old  are  not  void  as  against  public  policy. 

Idem,        296 

3.  The  present  State  government  is  not 
liable  for  articles  furnished  for  manufacture 
in  the  penitentiary  during  the  late  war. 

Commonwealth  v.  Chalkley,  404 

4.  What  is  not  such  a  contract  of  hazard 
as  will  relieve  it  from  the  taint  of  usury. 
See  Usury ^  No.  4,  and 

City  of  Lynchburg    v.   Norvell    & 
others,  601 

COUNTY  AND  CITY    ORGANIZATION. 

1.  For  the  power  of  the  courts  of  the  county 
and  the  city  over  the  election  of  county  and 
city  officers.  See  Elections  of  County  and  City 
Officers,  No.  1,  2,  and 

Ellyson  &  als,  ex  parte,  10 

2.  What  assistant  commissioners  of  the 
revenue  may  do,  and  how  they  may  act. 
See  Commissioners  of  the  Revenue,  No.  1,2, 

and 

Commonwealth  v.  Byrne,  165 

3.  For  the  powers  of  the  board  of  super- 
visors of  a  county,  see  Supervisors  of  Coun- 
ties, passim,  and  the  Board  of  Supervisors  of 
Culpeper  v^  Gorrell  6f  als.,  484 

COURTS. 

1.  The  judgment  and  decrees  of  the  mili- 
tiary  courts  are  valid  judgments  and  decrees, 
and  the  Legislature  cannot  authorize  them 
to  be  reviewed  by  the  present  court  of  appeals. 

Griffin*s  ex^or  v.   Cunningham,  31 

Wash,,  Alex,  &  George t,  R,  R.  Co. 

V.  Alex,  &  fVash.R.  R.  Co.,  31 

Quinn  &  als,  case,  138 

2.  When  Circuit  court  has  no  jurisdiction 
to  review  the  judgment  of  the  County  court. 
See  Prohibition,  No.  2,  and  Board  of  Super- 
visors of  Culpeper  y,  Gorrell  &  als,,        484 

3.  Jurisdiction  of  County  and  Corporation 
courts,  in  cases  of  election.  See  Elections  of 
County  and  City  Officers,  No.  1,  2,  and 

Ellyson  &  als,  ex  parte,  10 

4.  Trial  of  a  felony  is  to  be  in  the  Cor- 

poration court,  where  committed,  and 
885       *prisoner  cannot  elect  to  be  tried  in 
the  circuit  court. 
BosweWs  case,  860 

5.  Corporation  court  has  not  jurisdiction 
to  try  a  partv  indicted  in  the  County  court. 

Marshals  case,  845 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  When  a  prisoner  has  been  taken  to  the 
penitentiary  before  the  judgment  against 
him  is  reversed  by   the  Court  of  Appeals, 


that  court  will  bring  him  before  them  by 
habeas  corpus,  and  discharge  him. 

Leftwich^s  case,  716 

2.  The  Court  of  Appeals  will  not  hear  a 
case  where  the  prisoner  has  escaped  and  is 
going  at  large ;  but  will  make  an  order  to 
dismiss  the  appeal  unless  he  returns  into 
custody.  But  having  heard  and  reversed  a 
case,  without  having  been  informed  of  the 
escape  of  the  prisoner,  the  court  'will  not 
afterwards  set  it  aside.  Idem,        716 

3.  C.  is  indicted  for  felony  in  the  Corpo- 
ration court  of  R.,  the  proper  court  to  try 
him  for  the  ofiFence.  When  indicted  he  is 
not  in  custody,  and  has  not  been  arrested  or 
examined  by  a  justice.  Quare :  If  he  should 
be  arrested  and  sent  before  a  justice  to  be 
examined,  or  whether  he  may  be  taken  on  a 
capias,  and  tried  upon  the  indictment  with' 
out  an  examination  by  a  justice. 

Chahoon^s  case,  733 

4.  The  third  section  of  the  third  article  of 
the  constitution,  in  relation  to  the  qualifica- 
tion of  jurors,  does  not  operate  proprio 
vigore,  and  without  any  legislation  on  the 
subject,  to  repeal  all  existing  laws  in  conflict 
therewith  ;  but  until  such  legislation  is  had, 
the  existing  law  continues  in  force. 

Idem,        733 

Sands*  case,  800 

5.  Even  if  this  provision  of  the  constitu- 
tion did  operate  proprio  vigore,  a  grand  jury 
summoned  and  empannelled  under  the 
existing  law,  which  requires  that  they  should 
be  freeholders,  could  not  be  objected  to  on 
this  ground,  it  not  appearing  that  they  did 
not  have  the  qualification  required  by  the  con- 
stitution. Idem,        733 

6.  The  act  in  force  at  the  time  of  the 
adoption  of  the  constitution  not  having  been 
since  altered  by  legislation,  a  venire  facias 
for  the  trial  of  a  prisoner  for  felony  should 
be  conformed  to  act,  under  the  second  and 
fourth  sections  of  the  schedule  to  the  con- 
stitution. Idem,       733 

Sands*  case,  800 

7.  The  County  and  Circuit  courts  of  Hen- 
rico being  held  within  the  city  of  Richmond, 
an  offence  committed  by  proceedings  in  them 
is  committed  within  the  jurisdiction  of  the 
Hustings  court  of  Richmond.     Idem,        733 

Sands*  case,  800 

8.  The  only  proper  endorsement  on  an 
indictment  is  **a  true  bill,"  or  "not  a  true 
bill,"  with  the  name  of  the  foreman  ;  and 
anything  else  is  not  a  part  of  the  finding  of 
the  grand  jury. 

Thompson* s  case,  724 

9.  The  record  of  the  finding  of  the  grand 
jury,  saying,  in  commission  of  rape,  which 
was  on  the  indictment,  it  mere  surplusage. 

Idem,        llA 

10.  The  three  terms  spoken  of  in  the  act, 
ch.  208,  §  34,  Sess.  Acts  1866-*67,  are  three 
terms  after  that  at  which  the  prisoner  is  first 
held  for  trial.  And  though  the  prisoner  has 
been  arrested  and  committed  to  jail,  or  gives 
bail  to  appear,  and  does  appear,  or  is  brought 
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into  court,  on  the  first  day  of  the  term  of  a 
court,  that  term  is  not  to  be  counted  as  one  of 
the  three  terms  aforesaid. 

Sands^  case,  800 

11.  The  question  whether  the  name  in  the 
indictment  for  rape  is  idem  sonans,  with  the 
true  name  of  the  person  upon  whom 
the  offence  was  committed,  is  a  question  for 
the  jury,  and  not  for  the  court. 

Tayfor's  case,  825 

12.  The  indictment  charg^es  that  the  rape 
was  committed  upon  RUen  Frances  Davis, 
and  the  true  name  is  Helen  Frances  Davids; 
but  the  proof  is,  she  was  as  frequently 
called  the  first  in  the  community  as  the  last. 
The  proof  of  the  rape  upon  Helen  Frances 
Davids  is  admissible  under  the  indictment. 

Idem,        825 

13.  An  indictment  for  felony  was  found  in 
July  1870,  ag-ainst  M.  in  the  County  Court  of 
Alexandria,  and  it  was  removed  to  the  Corpo- 
ration court  of  Alexandria.  The  Corpora- 
tion court  had  no  jurisdiction  to  try  it. 

Marshall's  case,  845 

14.  Though  M.  must  be  discharged  from 
trial  on  this  indictment,  he  may  be  again 
indicted  and  tried  for  the  same  offence. 

Idem,        845 

15.  On  a  trial  for  a  felony,  for  which  the 
shortest  terras  of  imprisonment  is  five  years, 
the  jury  find  the  prisoner  g-uilty,  and  fix  the 
term  of  his  imprisonment  in  the  penitentiary 
at  three  years,  and  the  judgment  is  accord- 
insr  to  the  verdict.  Upon  a  writ  of  error  to 
the  judgment,  on  the  application  of  the  pris- 
oner, the  judgment  will  be  reversed  ;  but  the 
prisoner  will  not  be  discharged,  but  will  be 
remanded  for  another  trial. 

Jones*  case,  848 

16.  The  prisoner  being  in  the  penitentiary, 
he  will  be  brought  before  the  Appellate  court 
by  writ  of  habeas  corpus,  and  committed  to  the 
sheriff  of  Henrico,  to  be  taken  back  to  the 
county  from  whence  he  was  sent. 

Idem,        848 

17.  A  prisoner  indicted  in  a  Corporation 
court,  for  murder,  is  not  entitled  to  be  tried 
in  the  Circuit  court.  In  this  respect  the  act 
of  April  27,  1867,  Sess.  Acts  1866-'67,  p.  931, 
is  altered  by  the  act  of  April  2,  1870.  Sess. 
Acts  1869-*70,  p.  35. 

BoswelVs  case,  860 

18.  The  act,  Code,  ch.  208,  §  3,  which  pro- 
vides that  a  person  tried  for  felony  shall  be 
personally  present  during  the  trial,  does  not 
apply  before  his  arraignment;  but  before 
his  arraignment  an  order  may  be  made  in 
his  absence.  Idem,        860 

19.  An  instruction  which  assumes  an  im- 
portant fact  as  true,  or  is  calculated  to  mis- 
lead the  jury,  should  not  be  given. 

Idem,        860 

20.  Insanity,  when  it  is  relied  on  as  a 
defence  to  a  charge  of  crime,  must  be  proved 
to  the  satisfaction  of  the  jury  to  entitle  the 
accused  to  an  acquittal  on  that  ground.  If, 
upon  the  whole  evidence,  the  jury  believe  he 
was  insane  when  he  committed  the  act,  they  I 


will  acquit  him  on  that  ground  ;  bnt  not  cm 
the  fanciful  ground  that,  though  they  beliere 
he  was  then  sane,  yet,  as  there  may  be  a 
rational  doubt  of  his  sanity,  he  is  therefore 
entitled  to  acquittal.  I  dent,       S60 

CURREiNCY. 

1.  The  act  of  March  29,  1862,  to  provide  a 
currency  of  notes  of  less  than  five  dollars, 
was  intended  to  be  temporary  in  its  opera- 
tion. 

Miller  &  Franklin  v.  City  of  Lynch- 
burg, 330 

2.  The  city  of  L.,  on  the  8th  of  May,  1862. 
passed  an  ordinance  for  the  issue  of  ^20,000 
of  small  notes,  and  directed  its  treasurer  to 
exchange  them  for  coin  or  currency,  which 
should  be  held  or  invested  for  the  redemp- 
tion of  the  notes.  From  May  to  October, 
$72,418  was  received  in  currency  in  ezchaoge 
for  the  notes,  of  which  $68,000  was  invested 
in  Confederate  bonds,  and  the  balance  was 
held  in  hand.  The  notes  were  directed  to 
express,  and  did  express,  on  their  face,  re- 
ceived in  payment  for  taxes  and  all  other 
city  dues.  The  city  did  not  levy  a  tax  for  the 
redemption  of  the  notes.    Hbi«d  : 

1.  The  notes  were  issued  and  received 
with  reference  to  Confederate  currency 
as  a  standard  of  value.  Idem,        330 

2.  By  the  act,  the  notes  were  required  to 
be  redeemed  within  the  period  prescribed 
by  the  act.  Idem,        330 

3.  The  city  of  L/.  having  provided  for 
the  issue  of  the  notes,  under  the  act  of 
March  29,  the  act  of  May  15,  extending  the 
time  of  redemption  does  not  apply  to  the 
notes  issued  by  the  city.  laem,        330 

4.  The  city  of  L.,  having  provided  ample 
funds  for  the  redemption  of  her  notes,  she 
was  not  required  to  levy  a  tax  for  their 
redemption.  Idem,        330 

5.  Some  of  these  notes  not  having  been 
presented  for  redemption  within  the  time 
prescribed  by  the  act  of  March  29,  the  hold- 
ers of  them  are  not  entitled,  after  the  war,  to 
set  them  off  against  taxes  due  from  them  to 
the  city  ;  and  the  fund  which  had  t>een  pro- 
vided and  held  ready  for  their  payment^ 
having  perished,  without  fault  of  the  city, 
the  city  of  L.  is  not  under  any  obligati<Mi, 
in  law  or  equity,  to  redeem  them. 

Idem,        330 

3.  Confederate  money  is  loaned  to  and  ad- 
vanced for  M.  by  O.,  and  services  are  also 
rendered  during  the  war.  These  claims  are 
to  be  ascertained  by  reducing  the  currency 
to  its  gold  value  at  the  time  of  the  advance 
or  loan,  or  service  rendered.  And  the  decree 
should  be  rendered  in  the  legal  currency  of 
the  United  States,  for  the  equivalent,  at  the 
time  of  the  decree,  of  the  amount  in  gold  so 
ascertained. 

Magill\,  Manson,  $27 

Magilly,  Manson  6f  als,,  SH 

4.  When  the  purchase  of  bonds  from  the 
obligor  with     Confederate    notes  is  usury. 

See  Usury,  No.  2,  and 
887         ♦  Town  oj  Danville  v.  Sutherlin,    555 
City  of  Lynchburg  v.  Norvell  & 
others,  601 
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DAMAGES. 


See  Actions  J  No.  3,  4,  and 
Southside  R,  R.  Co,  v.  Daniel^ 

DEDICATION  TO  THE  PUBLIC. 


344 


DEVISES  AND  BEQUESTS. 

See  Estates^  No.  1,  and 
May  V.  Joynes  &  als,, 

DRUNKENNESS. 


692 


1.  In  order  to  constitute  a  dedication  of 
property  to  the  public,  there  must  be  an  inten- 
tion to  appropriate  the  land  for  the  use  and 
benefit  of  the  public.  The  acts  and  declara- 
tions of  the  owner,  indicating  such  an  inten- 
tion, must  be  unmistakable  in  their  purpose, 
and  decisive  in  their  character,  to  have  that 
effect.  Harris*  case,        833. 

2.  The  intent  may  be  presumed  from  cir- 
cumstances connected  with  a  long-  and  unin- 
terrupted user  by  the  public.  And  this 
presumption  may  be  rebutted  by  circum- 
stances showing-  that  an  appropriation  of  the 
property  to  the  use  of  the  public  was  not 
intended.  Idem^        833 

3.  In  this  State  there  may  be  a  valid  accept- 
ance of  an  easement  in  a  town  without  any 
distinct  act  of  recognition  by  the  corporate 
authorities  of  such  town.  The  mere  user, 
however,  by  the  public,  of  the  locus  in  quo, 
will  not  of  itself  constitute  an  acceptance, 
without  regard  to  the  character  of  the  use, 
and  the  circumstances  and  length  of  time 
nnder  which  it  was  claimed  and  enjoyed. 

Idem,        833 

4.  Where  property  in  a  town  is  set  apart  for 
public  use,  and  is  enjoyed  as  such,  and  private 
and  public  rights  are  acquired  with  reference 
to  it  and  its  enjoyment,  the  law  presumes  an 
acceptance  on  the  part  of  the  public  as  will 
operate  an  estoppel  in  pais,  and  preclude  the 
owner  from  revoking  the  dedication. 

Idem,        833 

5.  Where  no  public  or  private  interests  have 
been  acquired  upon  the  faith  of  the  dedication, 
the  mere  user,  by  the  public,  of  the  supposed 
street  or  alley,  although  long  continued, 
should  be  regarded  as  a  mere  license,  revo- 
cable at  the  pleasure  of  the  owner ;  unless 
there  be  evidence  of  an  express  dedication  ; 
or  unless,  in  connection  with  such  long  con- 
tinued user,  the  way  has  been,  by  the  proper 
town  authority,  recognized  as  a  street,  so  as 
to  give  notice  that  a  claim  to  it  as  an  ease- 
ment was  asserted.  Idem,        833 

DEPOSITIONS. 

1.  A  deposition  of  a  party,  to  be  read  in  a 
pending  cause  at  law,  was  commenced  before 
the  passage  of  the  act  of  March  2, 1866,  Sess. 
Acts  1865-66,  p.  86,  which  required  the  par- 
ties should  testify  ore  tenus,  but  it  was  not 
completed  until  that  law  went  into  effect. 
The  deposition  is  inadmissible  as  evidence,  if 
objected  to. 

Crawford  v.  Halsied  &  Putman,  211 

2.  The  act,  ch.  16,  §  18  of  the  Code,  edi.  I860* 
does  not  save  the  right  to  a  party  to  a  suit  to 
g^ive  evidence  by  his  deposition,  where  the 
taking  of  it  was  commenced  before  the  pas- 
sage of  the  act  of  March  2,  1866,  but  was  not 
completed  until  the  act  was  passed. 

Idem,        211 


1.  A  person,  whether  he  be  an  habitual 
drinker  or  not,  cannot  voluntarily  make  him- 
self so  drunk  as  to  become,  on  that  account, 
irresponsible  for  his  conduct  during  such 
drunkenness.  He  may  be  perfectly  uncon- 
scious of  what  he  does,  and  yet  he  is  re- 
sponsible. He  may  be  incapable  of  express 
malice,  but  the  law  implies  malice  in  such  a 
case,  from  the  nature  of  the  instrument  used, 
the  absence  of  provocation,  and  other  cir- 
cumstances under  which  it  is  done. 

BoswelVs  case,  860 

2.  If  permanent  insanity  is  produced  by 
habitual  drunkenness,  then,  like  any  other 
insanity,  it  excuses  an  act  which  would 
otherwise  be  criminal.  Idem,        860 

3.  If  a  person  kills  another  without  provo- 
cation, and  through  reckless  wickedness  of 
heart,  but,  at  the  time  of  doing  so,  his  condi- 
tion, from  intoxication,  was  such  as  to  render 
him  incapable  of  doing  a  willful,  deliber^ 
ate  and  premeditated  act,  he  is  guilty  of 
murder  in  the  second  degree. 

Idem,        860 

888  'EASEMENTS. 

See  Dedication  to  the  public, 

ELECTIONS. 
Of  County  and  City  Officers, 

1.  Under  §  69,  of  the  act  to  provide  for  gen- 
eral elections,  Sess.  Acts  1870,  p.  97,  the 
county  and  corporation  courts  have  authority 
to  vacate  an  election. 

Ellyson  &  als,,  ex  parte,  10 

2.  Though  a  person  voted  for  has  received 
the  return,  and  has  qualified  and  entered 
upon  the  discharge  of  the  duties  of  his  office, 
the  court  may  vacate  the  election,  and  direct 
another  election  to  be  held.  Idem,        10 

EQUITABLE  JURISDICTION  AND 

REUEE. 

1.  It  is  improper,  in  a  trustee  in  a  deed  of 
trust  to  secure  a  debt,  to  make  a  sale  so  long 
as  it  remains  uncertain  what  amount  is  due 
on  account  of  the  debt ;  and  if  the  amount 
due  is  uncertain,  or  if  credits  properly  ap- 
plicable thereto,  be  not  so  applied,  it  is  his 
duty,  before  making  a  sale,  to  ascertain  the 
amount  to  be  raised  by  the  sale,  and  to  bring 
a  suit  in  chancery,  if  necessary,  to  procure  a 
settlement  by  a  commissioner ;  or  if  he  fails 
to  do  this,  the  debtor  may  do  it,  and  in  the 
meantime  enjoin  the  sale. 

Hogan  V.  Duke  <Sf  als,,  244 

2.  On  a  bill  to  enjoin  a  sale  of  land  by  a 
trustee,  the  demurrer  denies  all  the  grounds 
of  equity  stated  in  the  bill ;  and  there  is  no 
proof  to  sustain  them.  The  court  may  dis- 
solve the  injunction  and  dismiss  the  bill ;  or 
it  may  dissolve  the  injunction,  and  have  the 
sale  made  and  the  proceeds  distributed  under 
its  direction.  Idem,        244 
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3.  The  decree  for  the  sale  should  be  on 
the  terms  of  the  deed.  Idem^        244 

4.  When  and  for  what  the  court  may  proceed 
to  decree  against  the  plaintiff  in  favor  of  the 
defendant.  See  Practice  in  Chancery y  No.  13, 
4,  5,  and 

Kraker  v.  Shields,  377 

5.  Who  may  join  in  a  bill  to  enjoin  a  sale 
for  taxes,  and  test  the  constitutionality  of  the 
law.     See  Practice  in  Chancery,  No.  14,  and 

Johnson  &  als.  v.  Drummond,  &c,,    419 

Crockett  &  als,  v.  Thomas  &  als,,        419 

6.  After  scaling-  a  Confederate  debt  to  tha 
gold  value,  the  decree  should  be  rendered  in 
the  legal  currency  of  the  U.  S.  for  the  equiva- 
lent, at  the  time  of  the  decree,  of  the  amount 
in  gold.  Mafrill  v.  Manson,        527 

7.  R.  is  entitled  to  a  decree  for  the  sale  of 
real  estate  to  pay  a  debt  due  to  him,  secured 
by  a  deed  of  trust  upon  the  property ;  but 
before  the  decree  is  made,  T.  by  petition  in 
the  cause,  alleges  that  he  holds  a  prior  lien 
upon  the  property  to  secure  a  debt  due  him  ; 
and  he  exhibits  his  bond  and  deed  of  trust. 
It  is  error  to  decree  a  sale  of  the  property, 
and  that  the  proceeds  of  sale  be  brought  into 
court,  before  passing  upon  the  claims  of  T. 
and  ascertaining  whether  or  not  it  is  a  valid 
prior  lien,  and  the  amount  thereof. 

Lipscombe  v.  Rogers  <Sf  als,,  658 

8.  When  principals  may  sue  agents  in 
equity.    See  Agents,  No.  4,  and 

Segar  &  als,  v.  Parrish  &  als,^  472 

9.  When  a  bill  seeks  relief,  and  asks  for  an 
injunction  to  restrain  the  sale  of  real  estate 
in  another  county,  as  ancillary  to  the  relief 
sought,  the  court  of  the  county  or  city  where 
the  defendants,  or  some  of  them,  reside,  has 
jurisdiction  of  the  cause  ;  and  the  order  for 
the  injunction  properly  proceeds  from  the 
court  of  that  county  or  city. 

Winston  &  als,  v.    The  Midlothian 
Coal  Mining  Co,  &  als,,  587 

ESTATES. 

1.  Testator  says — I  give  to  my  beloved  and 
excellent  wife,  subject  to  the  provisions  here- 
after declared,  my  whole  estate,  real  and 
personal,  and  especially  all  real  estate  which 
I  may  hereafter  acquire,  to  have  during  her 
natural  life,  but  with  full  power  to  make  sale 
of  any  part  of  the  said  estate  and  to  convey 
absolute  title  to  the  purchaser,  and  use  the 
purchase  money  for  investment  or  any  pur- 
chase that  she  pleases  ;  with  only  this  restric- 
tion, that  whatever  remains  at  her  death  shall, 
after  paying  any  debts  she  may  owe,  or  any 
legacies  she  may  leave,  be  divided  as  follows: 
There  are  then  limitations  to  his  children 
and  grandchildren.  Held  :  The  wife  takes  a 
fee  simple  in  the  real  and  an  absolute  property 
in  the  personal  estate,  and  the  limitation  over 
of  whatever  remains  at  her  death,  is  incon- 
sistent with  and  repugnant  to  such  fee 
889  simple  and  absolute  ^property  is  said 
real  and  personal  estate,  and  fails  for 
uncertainty. 

May  V.  Joynes  &  als.^  692 


ESTOPPEL. 

1.  Where  the  record  ot  a  court  appean 
on  its  face  to  have  been  regularly  signed  bj 
the  judge  who  presided  at  the  trial  of  a  cause, 
parol  evidence  is  not  admissible  to  shew 
that  the  proceedings  had  not  t>een  read  in 
court,  and  that  the  record  had  not  beeu 
signed  by  the  judge  until  some  days  after 
the  adjournment  of  the  court  for  the  term. 

Quinn  &  als,  case,  138 

2.  A  commissioner  of  the  revenue  under  ^ 
7  of  the  act  of  1867,  in  relation  to  the  assess- 
ment of  taxes  on  licenses,  appoints  an  assist- 
ant commissoner,  and  the  appointment  is 
approved  by  the  proper  court.  The  question 
whether  the  facts  existed  which  antborized 
the  appointment,  cannot  be  made  in  a  col- 
lateral proceeding. 

Commonwealth  v.   Byrne,  165 

3.  Two  actions  on  the  case  are  brought  in 
the  same  court,  at  the  same  time,  by  the 
same  plaintiff  against  the  same  defendant 
The  same  act  of  the  defendant  is  charged  as 
the  cause  of  the  damage  in  each  case ;  hot 
the  damage  in  one  case  is  charged  to  the 
plainti£P's  land,  and  in  the  other  to  the  cnips 
grown  and  growing  upon  it.  The  case  as 
to  the  crops  is  first  tried,  and  the  evidence 
is  as  to  the  crops,  and  there  is  a  verdict  and 
judgment  for  the  defendant.  This  verdict 
and  judgment  cannot  be  set  up  as  an  estoppel 
to  the  plaintiff  in  the  other  action  for  dam- 
ages to  the  land. 

Southside  R,  R,  Co.  v.  Daniel,  344 

4.  A  party  in  a  suit  will  not  be  estopped 
from  setting  up  a  defence  on  the  ground 
that  it  is  inconsistent  with  the  defence  he 
made  in  another  by  other  platntifiFs,  unless 
the  fact  of  such  inconsistency  distinctly 
appears. 

Bargamin  &  als.  v.  Clarke  6f  a/s.,     544 

5.  The  judgment  in  the  first  suit,  or  the 
opinion  of  the  judge  in  it,  is  not  competent 
evidence  for  the  plaintiff  in  the  second  soxt 
to  shew  the  nature  of  the  title  set  up  in  it  by 
the  defendants.  Idetn^       544 

See  Dedication  to  the  public.  No.  4,  and 

Harris^  case,  &3S 

EVIDENCE. 

1.  W.  sues  C.  for  a  lot  and  fails.  B.  then 
sues  C.  for  the  same  lot.  The  judgment  ia 
the  first  suit,  or  the  opinion  of  the  judge  in 
it,  is  not  competent  evidence  for  the  plaintiff 
in  the  second  suit,  to  show  the  nature  of  the 
title  set  up  in  it  by  the  defendants. 

Bargamin  &  als,  v.  Clarke  <Sf  als, ,     544 

2.  When  confessions  are  admissible  as 
evidence.    See  Confessions,    No.   1»  2,    and 

Thompson's  case,  724 

3.  What  opinion  of  witness  as  to  hand- 
writing, on  a  trial  for  forgery,  is  admissible. 
See  Forgery,  No.  1,  and 

Chahoon*s  case,  733 

4.  On  such  a  trial  the  Commonwealth  may 
prove  that  the  party  whose  name  is  alleged 
to  be   forged,  was  prompt  in  the  payment  of 
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his  debts,  and  that  he  owned  a  lurge  prop- 
erty, real  and  personal,  and  was  doin^  a 
good  business.  /detn,        733 

5.  What  assertions  or  declarations  of  the 
accused  are  evidence,  on  a  trial  for  forgery, 
to  show  his  attempt  to  utter  the  forged 
instrument.    See  Forgery^  No.  3,  and 

Idem,        733 

6  How  the  failure  of  the  accused  to  explain 
the  subject  by  evidence  may  a£Pect  him.  See 
Forgery^  No.  4,  and  Idem^        733 

7.  What  evidence  admissible  to  show  com- 
plicity of  the  prisoner  on  a  trial  for  forgery, 
in  the  uttering  of  the  forged  paper.  See 
Forgery,  No.  8,  and 

Sands^  case,  800 

8.  The  ex  parte  settlement  of  a  personal 
representative,  by  a  commissioner  of  the 
court,  though  it  has  been  confirmed,  is  not 
competent  evidence  to  show  that  a  witness 
not  connected  with  the  estate  had  the  means 
to  pay  for  real  estate  which  he  purchased,  at 
a  sale  made  by  the  person  who  was  personal 
representative,  as  commissioner  of  the  court, 
in  order  to  sustain  the  veracity  of  the  witness. 

Idem,        800 

9.  A  map  of  a  city,  though  made  by  a 
former  city  surveyor,  and  found  in  the  office 
of 'the  register  of  the  city,  in  a  book  labelled 
*'plans  and  charts,"  not  appearing  to  have 
been  made  by  the  authority  of  the  city  gov- 
ernment, or  adopted  by  it,  is  not  competent 
for  the  Commonwealth  in  prosecution  for 
obstructing  what  is  claimed  to  be  a  street 
of  the  city. 

Harris^  case,  833 

890      ♦EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  balance  is  found  against  an  executor 
in  1859,  a  part  of  which  is  interest.  Suit 
against  his  adm'r  to  recover  this  balance  in 
18(56.  He  is  not  to  1*e  charged  interest  upon 
the  interest ;  but  only  upon  the  principal. 
And  he  is  to  be  charged  interest  during  the 
war. 

Kelly  &  als,  v.  Lovers  adm*r  &  als,,  124 

2.  Comm'r  having  made  a  special  state- 
ment at  the  instance  of  the  adm'r,  he  cannot 
object  that  it  is  not  stated  on  the  basis  of  an 
executorial  account.  Idem,        124 

EXPRESS  COMPANIES. 

1.  An  express  company  is  to  be  regarded 
as  a  common  carrier,  and  its  responsibilities 
for  the  safe  delivery  of  the  property  entrusted 
to  it  is  the  same  as  that  of  the  common 
carrier. 

Soul/tern  Express  Co,  v.  McVeigh,      264 

2.  For  the  liabilities  of  express  companies, 
and  what  is  a  delivery  to  them  as  common 
carriers.    See  Common  Carriers,  passim,  and 

Idem,        264 

3.  For  the  form  of  action,  and  mode  of 
declaring  against  express  companies.  See 
Case,  No.  1, 2, 3, 4,  and  Idem,        264 

FAI^SE  PRETENCE. 

See  Indictments,  No.  1,  2,  and 
Leftwich^s  case,  716 


FELONY. 


1.  On  a  trial  for  a  felony,  for  which  the 
shortest  term  of  imprisonment  is  five  years, 
the  jury  find  the  prisoner  guilty,  and  fix  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  three  years,  and  the  judgment  is 
according  to  the  verdict.  Upon  a  writ  of 
error  to  the  judgment  on  the  application  of 
the  prisoner,  the  judgment  will  be  reversed  ; 
but  the  prisoner  will  not  be  discharged,  but 
will  be  remanded  for  another  trial. 

Jones*  case,  848 

2.  The  act.  Code,  ch.  208,  §  3,  which  pro- 
vides that  a  person  tried  for  a  felony  shall 
be  personally  present  during  the  trial,  does 
not  apply  before  his  arraignment ;  but  be- 
fore his  arraignment  an  order  may  be  made 
in  his  absence. 

BosweWs  case,  460 

3.  See  Criminal  Jurisdiction  and  Proceed- 
ings i  Forgery,  Indictments,  Murder  and 
Rape. 

FORGERY. 

1.  Upon  a  trial  for  forgery,  to  prove  that 
the  paper  was  forged,  a  witness  was  intro- 
duced, who  said  he  knew  H.,  the  party  whose 
signature  was  in  question,  and  who  was 
dead,  about  two  years;  was  his  tenant ;  had 
seen  him  write ;  thinks  he  knew  his  hand- 
writing tolerably  well ;  but  could  not 
swear  to  a  particular  signature  as  his  with- 
out knowing  the  fact ;  thought  he  had  suffi- 
cient knowledge  and  recollection  of  his 
signature  to  enable  him  to  give  an  opinion 
as  to  the  genuineness  of  the  signature, 
though  he  would  not  swear  absolutely  about 
it.  Says:  I  think  it  is  not  his  handwriting  ; 
but  at  the  same  time  I  cannot  say  on  oath 
positively  it  is  not.  This  is  admissible 
evidence. 

Chahoon^s  case,  733 

Sands*  case,  800 

2.  On  such  a  trial  the  Commonwealth  may 
prove  that  H.  was  prompt  in  the  payment  of 
his  debts,  and  that  he  owned  a  large  property, 
real  and  personal,  and  was  doing  a  good 
business.  Idem,        733 

Sands*  case,  800 

3.  Uttering  a  forged  paper  may  be  proved 
by  shewing  that  the  prisoner  attempted  to 
employ  as  true  the  forged  writing,  with  a 
knowledge,  at  the  time  of  the  said  attempt, 
that  the  same  was  forged,  with  the  intent  to 
defraud.  And  any  assertion  or  declaration, 
by  word  or  act,  that  the  forged  writing  is 
good,  with  such  knowledge  or  intent,  is  an 
uttering  or  attempt  to  employ  as  true,  the 
said  writing,  if  such  assertion  or  declaration 
was  made  in  the  prosecution  of  the  purpose 
of  obtaining  the  money  mentioned  in  said 
writing.  Idem,        733 

Sands*  case,  800 

4.  To  convict  of  forgery,  the  jury  must  be 
governed  entirely  by  the  testimony  before 
them,  and  they  must  not  presume  or  assume 
the  guilt  of  the  accused  by  reason  of  his 
failure  or  neglect  to  produce  evidence  in  his 
own  behalf.  But  if  the  jury  believe  that  it 
is  in  the  power  of  the  accused  to  produce 
evidence  in  elucidation  of  the  subject  mat- 
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ter  of  the  charg'e  ag^ainst  him,  then 
891      *his  failure  or  neglect  to  produce  such 

evidence  may  be  considered  by  the  jury, 
in  connection  with  the  other  facts  proved  in 
the  case.  tdem^        733 

5.  The  forgery  charged  was  the  note  of  H., 
an  unnaturalized  foreigner.  The  forging  or 
uttering  it  was  in  fraud  of  the  adm'or  of  H., 
and  the  heirs  of  H.,  if  he  had  any,  or  the  State, 
if  he  had  none.  fdem^        733 

6.  The  bringing  a  suit  at  law,  as  counsel, 
upon  the  forged  note,  and  recovering  judg- 
ment thereon,  and  the  filing  a  bill  to  enforce 
payment  of  the  judgment  out  of  the  real  estate 
of  H.,  and  having  the  same  sold,  and  receiv- 
ing the  proceeds — the  same  being  done  with 
the  knowledge  that  the  note  was  a  forgery — 
was  an  attempt  to  employ  the  said  note  as 
true,  within  the  meaning  of  the  statute. 

Idem^        733 

7.  Though  the  suit  at  law  was  brought  in 
the  County  court  of  Henrico,  and  the  suit  in 
equity  was  in  the  Circuit  court  of  Henrico, 
yet  as  both  these  courts  were  held  within  the 
limits  of  the  city  of  Richmond,  and  the  pris- 
oner lived  in  the  city,  the  Hustings  court  of 
the  city  had  jurisdiction  to  try  the  prisoner. 

Idetn^        733 
Sands*  case^  800 

8.  An  action  at  law  was  brought  on  the 
note  alleged  to  be  forged  against  the  curator 
of  H.,  and  judgment  rendered  without  any 
defence.  A  suit  in  equity  was  then  brought 
to  subject  the  real  estate  of  H.  to  the  payment 
of  the  judgment ;  and  there  was  a  decree  for 
a  sale,  and  sale ;  in  both  of  which  suits  the 
prisoner  was  counsel  for  the  estate ;  and  he 
purchased  a  part  of  the  property.  The  re- 
cords of  these  cases,  with  the  testimony  of 
the  clerks  of  the  respective  courts,  were  ad- 
missible evidence,  with  other  evidence,  to 
shew  the  uttering  of  the  forged  paper,  and 
the  complicity  of  the  prisoner  in  the  utterance 
of  it. 

Sands*  case^  800 


IDEM  SONANS. 

See  Rape^  No.  2,  and 
Taylor's  case, 


825 


INCHOATE  RIGHTS. 

1.  Inchoate  rights,  derived  under  a  statute, 
are  lost  by  the  repeal  of  the  statute  before 
they  are  perfected,  unless  they  are  saved  by 
express  words  in  the  repealing  statute. 

Crawford  v.  Halsied  df  Putnam,        211 

INDICTMENTS. 

1.  The  statute  for  punishing  persons  ob- 
taining money  or  other  property,  which  may 
be  the  subject  of  larceny,  by  any  false  pre- 
tense, makes  the  offence  larceny ;  Code,  ch. 
192,  §  49,  p.  7% ;  and  an  indictment  for  the 
offence  may  be  either  in  the  form  of  indict- 
ment for  larceny  at  common  law,  or  by  charg- 
ing the  specific  facts,  which  the  act  declares 
shall  be  deemed  larceny. 

Leftwich^s  case,  716 

2.  In  an  indictment  under  this  statute,  for 
obtaining  money  upK)n  a  false  pretense,  it  is 
not  sufficient  to  describe  it  as  '^ninety  dollars 
in  United  States  currency;'*   but  it  should 


shew  what  kind  of  United  States  cnrrency 
was  obtained.  Idem^        716 

3.  Every  count  in  an  indictment  must  con- 
clude **against  the  peace  and  dignity  of  the 
Commonwealth;"  or  the  count  which  omits 
it  will  be  fatally  defective. 

Tkompson^s  case,  724 

4.  The  only  proper  endorsement  on  an  in- 
dictment is  *'a  true  bill,"  or  "not  a  true  biU," 
with  the  name  of  the  foreman ;  and  anythiog 
else  is  not  a  part  of  the  finding  of  the  grand 
jury.  JdetH^        724 

5.  The  record  of  the  finding  of  the  grand 
jury,  saying,  in  commission  of  rape,  which 
was  on  the  indictment,  is  mere  surplusage. 

Ident^        724 

6.  An  indictment  for  rape  does  not  change 
that  it  was  committed  on  a  female,  but  the 
name  given  is  a  woman's  name,  and  the  in- 
dictment uses  the  pronouns  **she"  and  "her" 
in  speaking  of  the  person  upon  whom  the  rape 
was  committed.  Held:  Though  it  would 
have  been  better  to  use  the  word  "female," 
as  it  is  the  word  used  in  the  statute,  yet  the 
language  used  sufficiently  shews  the  rape  was 
committed  on  a  female,  and  is  therefore  g^ood. 

Taylor* s  case,  825 

INJUNCTIONS. 

1.  Where  a  bill  seeks  relief,  and  asks 'for 
an  injunction  to  restrain  the  sale  of  real 
estate  in  another  county,  as  ancillary  to  the 
relief  sought,  the  court  of  the  county  or  city 
where  the  defendants  or  some  of  them  reside, 
has  jurisdiction  of  the  cause  ;  and  the 
892  order  for  the  injunction  •properly  pro- 
ceeds from  the  court  of  that  county  or 
city. 

Winston  &  als.  v.   The  Midlothian 
Coal  Mining  Co,  6f  als,,  686 

INSANITY. 

1.  Plaintiff  seeks  to  set  aside  his  deed  and 
contract,  on  the  ground  that  he  was,  at  the 
time,  of  unsound  mind,  and  incapable  of 
making  the  contract.  Qmrre:  If  the  denial, 
in  the  answer,  of  the  unsoundness  of  mind 
and  incapacity,  is  the  denial  of  a  fact  which 
puts  the  plaintiff  upon  the  proof  of  it  by  two 
witnesses,  or  one  witness,  and  strong  corrob- 
orating circumstances,  or  merely  puts  him 
upon  proof  of  the  fact  by  such  evidence  as 
may  be  satisfactory  to  the  court? 

Beverley  v.   Walden,  147 

2.  In  such  a  case,  the  testimony  of  wit- 
nesses present  at  the  factum,  and  the  written 
acts  of  the  party  attesting  his  capacity,  is 
more  to  be  relied  on  than  the  opinions  of  other 
witnesses,  based  upon  facts  which  may  be 
true,  and  yet  not  be  the  result  of  unsound- 
ness of  mind.  Idetn,        147 

3.  See  Drunkenness,  No.  1  and  3,  and 
BosweWs  case,  860 

4.  If  permanent  insanity  is  produced  by 
habitual  drunkenness,  then,  like  any  other 
insanity,  it  excuses  an  act  which  would  tie 
otherwise  criminal.  Idetn,        860 

5.  How  and  by  whom  insanity  set  uo  as 
a  defence  on  a  trial  for  murder  is  to  be  estab- 
lished. See  Criminal  Jurisdiction  and  Pro- 
ceedings.  No.  20,  and  Idem,        860 
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INSTRUCTIONS. 


An  instruction  which  assumes  an  impor- 
tant fact  as  true,  or  is  calculated  to  mislead 
the  jury,  should  not  be  given. 

BoswelVs  case^  860 

INSURANCE. 

1.  In  an  actiqii  on  a  policy  of  insurance 
against  fire,  all  that  can  be  required  of  the 
plaintiff  is  a  reasonable  and  substantial  com- 
pliance with  the  conditions  of  the  policy. 

Home  Ins,  Co,  v.  Cohen^  312 

2.  One  of  the  conditions  of  the  policy  is, 
among  other  things,  that  the  insured  shall 
forthwith  give  notice  of  his  loss,  and  as  soon 
as  possible  deliver  in  a  particular  account  of 
such  loss,  signed  with  his  own  hand,  and 
verified  by  his  oath  or  affirmation  ;  and  also, 
if  required,  shall  produce  their  books  of  ac- 
counts, &c.,  and  exhibit  the  same  for  exam- 
ination by  any  person  named  by  the  com- 
pany ;  and  until  such  proofs  are  furnished 
the  loss  shall  not  be  deemed  payable.  The 
account  having  been  furnished,  first  under 
the  oath  of  an  agent,  and  when  objected  to, 
under  the  oath  of  the  principal,  and  the  com- 
pany having  been  called  upon  to  state  what 
other  proofs  they  required,  and  not  stating 
what:  Hbi«d: 

1.  The  company  will  be  held  to  have 
waived  any  demand  for  further  preliminary 
proof.  fdentj        312 

2.  The  books  and  papers  being  to  be  pro- 
duced if  required,  and  the  company  not 
having  named  a  person  to  examine  them, 
it  must  be  considered  as  a  waiver  of  any 
demand  for  them. 

Idem^        312 

3.  In  July,  1857,  W.,  of  Richmond,  obtains 
from  the  M.  Ins,  Co.  of  New  York,  through 
their  agent  in  Richmond,  a  policy  of  insur* 
ance  for  the  life  of  S.,  his  debtor,  forfeited  if 
premiums  not  paid  on  the  day.  An  endorse- 
ment on  the  policy  says :  No  payment  of  pre- 
miums binding  on  the  company  unless  the 
same  is  acknowledged  by  a  printed  receipt, 
signed  by  an  officer  of  the  company.  Pay- 
ments of  premiums  are  made  and  such  re- 
ceipts given,  signed  by  an  officer  in  New 
York,  countersigned  by  the  agent  here,  to 
whom  the  money  is  paid,  until  1861,  when 
the  premium  is  paid  to  the  agent  here,  but 
only  the  receipt  of  the  agent  given  for  it ; 
and  the  company  does  not  receive  it.  In  July, 
1862,  W.  offers  to  pay  the  premium  to  the 
agent  here ;  but  he  declines  to  receive  it,  the 
company  having  directed  him  that  the  pre- 
miums must  be  paid  in  New  York.  S.  dies  in 
November,  1862.  The  M.  Ins.  Co.  is  liable 
to  W.  for  the  amount  of  the  insurance,  less 
the  premium  he  had  not  paid. 

The  Manhattan  Life  Ins.  Co,  v.  War- 
wick, 614 

INTE^REST. 

1.  An  ex'or  and  trustee  settles  his  account 

in  1859,  showing   a   balance  due  by  him,   a 

part  of  which  is  interest.    On  suit  against 

his  admV  in  1866,  to  recover  that  bal- 

893      ance,  the  interest  is  not  to  *bear  inter- 


est ;    but    he    is    to    be    charged    interest 
upon  the  principal  during  the  war. 

Kelly    &   als,  v.  Love's  adm'r  <Sf 
als„  124 

2.  A  note  is  given  for  a  deferred  payment 
for  land,  and  the  interest  for  the  time  it  has 
to  run  is  included  in  the  note.  Interest  from 
the  time  the  note  falls  due  is  to  be  paid  upon 
the  whole  amount  of  the  note. 

Krakerv,  Shields,  377 

ISSUES — At  Common  Law, 

1.  When  the  non-joinder  of  issue  upon  a 
replication  cannot  be  taken  advantage  of  in 
the  appellate  court.  See  Appellate  Court,  No. 
6  and  7,  and 

Southside  R,  R,  Co,  v.  Daniel,  344 

2.  In  an  action  on  the  case  for  damages  to 
plaintiff's  land,  there  is  the  plea  of  not  guilty 
on  which  issue  is  joined,  and  there  is  a  spe- 
cial plea  to  which  there  is  a  special  rep- 
lication concluding  to  the  country.  To 
this  there  is  no  rejoinder,  and  the  record 
does  not  say  that  issue  is  joined  upon  it ;  but 
the  parties  go  to  trial,  and  the  subject  of  the 
special  plea  and  replication  is  contested,  and 
there  is  a  verdict  for  the  plaintiff.  If  the  sub- 
ject of  the  replication  is  such  that  the  defend- 
ant cannot  rejoin  special  matter  without  a 
departure  from  the  defence  set  up  in  his  plea, 
but  must  take  issue  upon  the  replication,  the 
non-joinder  of  issue  will  be  cured  by  the  stat- 
ute. Idem,        344 

ISSUES— C?«/  of  Chancery, 

1.  Whether  a  court  of  equity  will  direct  an 
issue  to  be  tried  by  a  jury,  is  a  question  of 
discretion ;  but  it  is  a  sound  judicial  discre- 
tion, and,  if  improperly  exercised,  an  appel- 
late court  will  correct  it. 

Beverley  V,  Walden,  147 

2.  When  the  allegations  of  the  bill  are  pos- 
itively denied  by  the  answer,  and  the  plain- 
tiff has  failed  to  produce  two  witnesses,  or 
one  witness  and  strong  corroborating  circum- 
stances in  support  of  the  bill,  it  is  error  in  the 
chancellor  to  order  an  issue.  No  issue  should 
be  ordered  until  the  plaintiff  has  thrown  the 
burden  of  proof  on  the  defendant. 

Idem,        147 

3.  What  not  a  case  for  an  issue.  See  Prac- 
tice in  Chancery,  No.  13-2,  and 

Krakerv,  Shields,  377 

4.  Bill  is  filed  to  set  aside  the  bond  of  plain- 
tiff, on  the  ground  of  fraud  in  its  procure- 
ment ;  and  the  evidence  being  conflicting,  an 
issue  should  be  directed  to  ascertain  the  fact. 

Magill  V.  Manson,  527 

Magill  V.  Manson  &  aL,  S27 

JUDGES. 
.SV^  Officers— Judges. 

JUDGMENTS. 

1.  When  judgments  not  evidence  in  a  sec- 
ond suit  by  a  different  plaintiff  against 
the  same  defendant.  See  Evidence,  No.  1, 
and  Bargamin  &  als,  v.  Clarke  &  als,, 

544 
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JUDICIAL  SALES. 

1.  See   Partition,  No.  1,  2,  3,  4,  5,  6,  and 
Howery  v.  Helms  &  als,,  1 

2.  See  Practice  in  Chancery,  No.   10,  and 
Hogan  y.  Duke,  244 

JURIES. 

1.  The  third  section  of  the  third  article  of 
the  constitution,  in  relation  to  the  qualifica- 
tion of  jurors,  does  not  operate  propno  vigore 
and  without  any  legislation  on  the  subject,  to 
repeal  all  existing'  laws  in  conflict  therewith  ; 
but  until  such  legislation  is  had,  the  exist- 
ing  law  continues  in  force. 

Chahoon's  case,  733 

Sands*  case,  800 

2.  Even  if  this  provision  of  the  constitu- 
tion did  o^^tdXe propria  vigore,  a  grand  jury 
summoned  and  empanneled  under  the  exist- 
ing law,  which  requires  that  they  should  be 
freeholders,  could  not  t>e  objected  to  on  this 
ground  ;  it  not  appearing  that  they  did  not 
have  the  qualifications  required  by  the  con- 
stitution. Idem,        733 

Idem^       800 

3.  The  act  in  force  at  the  time  of  the  adop- 
tion of  the  constitution,  not  having  been 
since  altered  by  legislation,  a  venire  facias 
for  the  trial  of  a  prisoner  for  a  felony,  should 
be  conformed  to  the  act,  under  the  second 
and  fourth  sections  of  the  schedule  to  the  con- 
stitution. Idem,        733 

Idem,        800 


JURISDICTION— y^/  Common  Law. 

1.  When    the  Circuit  court  has  no  juris- 

diction to  reverse  a  judgment  of  a 
894      *County  court  in  a  case    of  ad  quod 

damnum.  See  Supervisors  of  a  County, 
No.  5,  and 

Board  of  Supervisors  ofCuipepery, 

Gorrel   <Sf  als.,  484 

2.  To  entitle  a  person  to  appeal  from  a  judg- 
ment, he  must  be  a  party  in  the  cause,  and 
must  be  aggrieved  by  the  judgment. 

Idem,        484 

3.  The  Hustings  court  of  the  city  of  Rich- 
mond has  jurisdiction  to  try  a  prisoner  for 
forgery,  though  the  uttering  or  attempting  to 
use  the  instrument  as  true,  was  by  proceed- 
ings in  the  County  and  Circuit  courts  of  Hen- 
rico ;  these  courts  being  held  within  the  city 
limits. 

Chahoon^s  case,  733 

Sands*  case,  800 

4.  When  Corporation  court  has  no  jurisdic- 
tion to  try  a  case  removed  from  the  County 
court. 

Marshall's  case,  845 

5.  Prisoner  indicted  for  murder  in  a  Cor- 
poration court  is  not  now  entitled  to  be  tried 
in  the  Circuit  court. 

BoswelPs  case,  860 

LACHES  AND  LAPSE  OF  TIME. 

1.  Sec  Adversary  Possession,  No.    1,  and 
Bargamin  &  als.  v.  Clarke  &  als.,      544 


LARCENY. 


1.  How  indictment  should  describe  the  arti- 
cle obtained  by  false  pretence.  See  Indict- 
ments, No.  1,  2,  and 

Leftwich*s  case^  716 

LIENS. 

There  is  a  landlord's  lien  on  personal  prop- 
erty in  a  house,  for  a  year's  rent,  a  deed  of 
trust  on  a  part  of  this  property  to  secure  a  debt, 
and  a  second  deed  on  all  the  property  to 
secure  another  debt.  The  landlord  should  be 
paid  out  of  the  property  not  embraced  in  the 
first  deed,  if  sufficient ;  and  when  he  is  paid, 
then  the  property,  or  what  remains  of  it. 
embraced  in  the  first  deed,  is  to  be  applied  to 
pay  that  debt.  And  if  the  landlord  distrains 
upon  and  sells  the  property  embraced  in  the 
first  deed,  the  creditor  thereby  secured  will 
be  substituted  to  his  rights  upon  the  other 
property. 

Jones  <Sf  als.  v.  Phelan    df    CoHan- 
der,  229 

LIMITATION  OF  ESTATES. 

1.  When  the  first  taker  under  a  will  takes 
the  whole  property,  and  the  limitations  over 
are  void.    See  Estates,  No.  1,  and 

May  V.  Joynes  df  als.,  692 

MURDER. 

1.  See  Drunkenness,  No.  1,  and 
BoswelPs  case,  860 

2.  If  a  person  kills  another  without  provo- 
cation, and  through  reckless  wickedness  of 
heart,  but,  at  the  time  of  doing  so,  his  condi- 
tion, from  intoxication,  was  such  as  to  render 
him  incapable  of  doing  a  willful,  deliberate 
and  premeditated  act,  he  is  guilty  of  mur- 
der in  the  second  degree.  Idem,        860 

NEW  TRIALS. 

1.  It  is  an  established  rule  of  the  courts  to 
grant  new  trials  very  rarely,  upon  the  ground 
of  after-discovered  evidence  ;  and  never  bat 
under  very  special  circumstances.  The 
party  asking  it  must  show  he  was  ignorant 
of  the  existence  of  the  evidence,  and  it  must 
be  such  that  a  reasonable  diligence  on  his 
part  would  not  have  secured  it  at  the  former 
trial ;  that  the  new  evidence  is  not  of  like 
import  with  any  part  of  that  offered  on  the 
former  trial.  He  must  produce  the  affidavits 
of  the  witnesses,  stating  the  facts  they  will 
testify  to,  or  if  that  be  impracticable,  the 
affidavits  of  persons  who  have  conversed  with 
them,   showing  the   facts   they    will    state. 

Brown  v.  Speyers,  296 

2.  A  new  trial  will  never  be  trranted  on  the 
ground  of  after-discovered  evidence,  if  it 
appears  that  the  evidence  might,*  with  rea- 
sonable attention  and  diligence,  have  l>een 
procured  before  the  first  trial ;  nor  when  the 
affidavit  states  only  that  a  person  had  told  a 
party  what  he  would  say ;  nor  when  the  evi- 
dence does  not  relate  to  new  facts,  bat 
consists  merely  of  cumulative  facts  or  cir- 
cumstances relative  to  the  same  matter  con- 
troverted on  the  former  trial.     Idem,       296 

3.  In  a  bill  of  exceptions  to  the  refusal  of 
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the  court  to  ^rant  a  new  trial,  the  eyidence, 
and  not  the  facts  proved,  ia  stated.  If  all  the 
evidence  was  introduced  by  the  exceptor,  the 

Appellate  court  will  not  review  the 
895      judg^ment ;  but  *if  all  the  evidence  ia 

introduced  by  the  party  who  recovers 
the  judgment,  the  Appellate  court  will  review 
the  judgment,  and  if,  taking  it  all  as  true, 
the  verdict  and  judgment  ia  erroneous,  will 
reverse  it. 

Gimmi  v.  Cullen^  439 

OFFICERS. 

Commissioners  of  the  /Revenue, 

1.  A  commissioner  of  the  revenue,  under  g 
7  of  the  act  of  1867,  in  relation  to  the  assess- 
ment of  taxes  or  licenses,  appoints  an  assist- 
ant commissioner,  and  the  appointment  is 
approved  by  the  proper  court.  The  question 
whether  the  facts  existed  which  authorized 
the  commissioner  to  appoint  an  assistant, 
cannot  be  made  in  a  collateral  proceeding. 

Commonwealth  v.  Byrne^  165 

2.  The  act  authorizing  the  assistant  to 
perform  all  the  duties  which  his  principal  is 
authorized  to  perform,  it  is  not  necessary 
that  the  certificate  given  by  him  shall  be 
g'iven  in  the  name  of  the  principal,  or  that 
the  name  of  the  principal  shall  be  signed  to 
the  certificate.  Idem^        165 

Of  Counties  and  Cities, 

1.  Under  §  69  of  the  act  to  provide  for 
g-eneral  elections,  Sess.  Acts  1870,  p.  97,  the 
County  and  Corporation  courts  have  author- 
ity to  vacate  an  election  of  county  and 
corporation  officers. 

Ellyson  &  als,  ex  parte  ^  10 

2.  Though  a  person  voted  for  has  receiv^ 
the  return,  and  has  qualified  and  entered 
upon  the  discharge  of  his  duties  of  his  office, 
the  court  may  vacate  the  election,  and  direct 
another  election  to  be  held.  Idem^        10 

3.  For  the  powers   of    Supervisors   of    a 
County.     See   Supervisor's  of  Counties^  pas- 
sinty  and  Board  of  Supervisors  of  Cut" 
peper  v.  Gorrell  &  als,,  484 

fudges, 

1.  The  judges  of  the  Court  of  Appeals  who 
were  in  office  under  military  appointment 
when  the  State  was  restored  to  the  Union, 
holding  over  and  continuing  to  exercise  their 
ofifice,  their  judgments  and  decrees  are  valid 
and  binding. 

Griffin^ sex^ or  Y,  Cunningham,  31 

Wash,  Alex,  &  George t,  R.  R,  Co. 
V.  Alex,  6f  Wash,  R,  R.  Co,,  31 

2.  A  judge  by  military  appointment  in 
Virginia,  holding  a  court  and  trying  a  crimi- 
nal after  the  admission  of  the  State  into  the 
Union  ;  his  act  is  valid. 

Quinn  &  als,  case,  138 

PARTIES. 

1.  Testator  by  his  will  gives  a  fund  for  the 
establishment  and  support  of  a  school  at  a 
place  mentioned  or  near  it,  and  appoints  trus- 
tees to  manage  it,  with  power  to  them  to  fill 
vacancies  in  their  body,  one  of  whom  he 
appoints  executor  of  his  will.  The  ex'or 
settles  his  accounts,  shewing  a  balance  in  his 
hands,  and  dies.    Several  vacancies  occur  in 


the  board,  which  are  filled.  The  trasteea 
may  sue  to  recover  the  money  due  by  the 
ex'or ;  but  the  school  having  been  incorpo- 
rated after  the  suit  was  brought,  the  corpora- 
tion should  be  made  a  party,  and  the  money 
should  be  decreed  to  be  paid  to  it. 

Kelly  6f   als,  v.  Lovers  adm^or  6f 
als.,  124 

2.  A  statute  requires  the  captain  or  other 
officer  of  a  vessel  engaged  in  the  oyster  trade 
to  take  out  a  license.  A  number  of  such  cap- 
tains or  officers  may  unite  in  one  bill  to 
enjoin  the  sale  of  their  vessels,  and  test  the 
constitutionality  of  the  act. 

fohnson  <Sf  als,  v.  Drummond,  &c,,  419 
Crockett  &  als,  v.  Thomas,  &c.,  419 

3.  Upon  a  proceeding  by  writ  of  ad  quod 
damnum  to  condemn  land  for  county  build- 
ings, persons  having  no  interest  in  the  land 
have  no  right  to  become  parties  to  oppose  the 
confirmation  of  the  report ;  nor  can  they 
obtain  an  appeal  from  the  judgment  of  the 
County  court. 

Board  of  Supervisors   of  Culpeper 
V.  Gorrell  &  als,,  484 

4.  A.,  B.  and  C,  are  the  heirs  of  W.,  and 
also  heirs  of  M.,  and  D.  and  £.  are  the  heirs 
of  M.  They  all  appoint  S.  an  agent  to  col- 
lect and  sell  land  scrip  due  to  W.,  and  also 
scrip  due  to  M.  The  scrip  is  obtained  and 
sold,  but  the  agent  does  not  pay  over  the 
proceeds.  All  the  heirs  unite  in  a  suit  for  the 
recovery  of  the  proceeds,  and  call  for  a 
discovery.  The  bill  is  not  demurrable  either 
for  multifariousness,  or  because  the  plain- 
tiffs have  a  complete  remedy  at  law. 

Segar  6f  al,  v.  Parrish  <Sf  als,,         672 


8% 


♦PARTITION. 


1.  In  a  suit  for  partition,  the  court 
has  no  authority  to  order  a  sale  of  the  land, 
unless  it  is  made  to  appear  by  an  enquiry 
before  a  commissioner,  or  otherwi&e,  that 
partition  cannot  be  made  in  some  of  the 
modes  provided  by  the  2d  and  3d  sections  of 
ch.  128  of  the  Code.  But  when  it  did  not  so 
appear,  and  no  such  enquiry  was  asked  iq  the 
court  below,  a  party  who  promoted  the  suit, 
and  at  whose  instance  the  decree  was  made, 
will  not  be  allowed  to  raise  the  objection  for 
the  first  time  in  the  Appellate  court. 

Howery  v.  Helms  &  als,,  l 

2.  When  the  commissioner  appointed  by  a 
decree  in  a  partition  suit,  to  sell  the  land, 
becomes  Iviuself  the  purchaser,  the  purchase 
is  voidable  at  the  election  of  any  party  inter- 
ested in  the  land.  And  the  law  is  the  same 
where  the  purchase  is  nominally  by  a  third 
person,  who  is  reported  by  the  commissioner 
to  the  court  as  the  purchaser,  but  who  really 
purchased  for  the  commissioner,  and  con- 
veyed the  land  to  him  accordingly,  after  the 
purchase,  as  reported,  had  been  confirmed. 

Idem,        1 

3.  When  a  party  interested  in  the  land, 
with  a  full  knowledge  of  all  the  facts,  elects 
to  affirm  the  sale,  he  will  be  concluded  by  it : 
and  in  this  case  the  acceptance,  without 
objection,  of  his  share  of  the  proceeds  of  sale, 
in  Confederate  money  (for  which  the  sale  was 
made),  was  held  to  be  such  an  affirmation. 

Idem,,        1 
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4.  Where  any  of  the  parties  interested  elect  897 
to  avoid  the  sale,  while  it  has  been  affirmed 
by  other  parties,  the  entire  property,  and  not 
merely  the  undivided  interest  of  the  parties 
objecting  to  the  sale,  must  be  resold ;  and  the 
original  purchaser  will  be  entitled  to  the 
shares  of  the  proceeds  of  the  resale,  which 
would  otherwise  have  belonged  to  those  who 
have  elected  to  affirm  the  original  sale. 

Idem,  1 
'  5.  Where  land  is  resold  in  cases  of  this  sort, 
the  usual  and  proper  course  is  to  offer  the 
property  at  an  upset  price,  to  be  fixed  by  the 
decree,  according  to  the  cases  of  Buckles  v. 
Lafferiy,  2  Rob.  292,  and  Baily's  adm'x  v. 
Robinson,  1  Gratt.  4.  But  this  is  intended 
for  the  parties  who  elect  to  avoid  the  first 
sale ;  and  where  the  decree  for  resale  directed 
a  sale  in  general  terms,  without  fixing  an 
upset  price,  it  cannot  be  assigned  as  error  in 
the  Appellate  court,  either  by  the  original 
purchaser,  or  by  any  party  who  has  elected 
to  affirm  the  first  sale.  Idem,        1 

6.  A  bill  was  filed  during  the  late  war,  for 
partition  of  real  estate  among  co-parceners, 
some  of  whom  were  non-residents,  and  so 
continued  until  the  end  of  the  war,  and  were 
proceeded  against  by  publication.  A  decree 
for  sale  was  made,  and  a  sale  made  under  it, 
at  which  M.  became  nominally  the  purchaser. 
The  commissioner  reported  to  the  court  he 
had  made  the  sale;  that  M.  was  the  pur- 
chaser, and  desired  to  pay  all  the  purchase 
money  down,  without  awaiting  the  terms  of 
credit  provided  by  the  decree,  and  that  he 
had,  under  a  provision  in  the  decree,  accepted 
the  purchase  money  from  him  accordingly. 
In  fact,  M.  was  only  nominally  the  purchaser, 
the  commissioner  himself  being  the  real  pur- 
chaser, to  whom  M.  conveyed  the  land  as 
soon  as  the  sale  was  confirmed.  The  sale 
was  confirmed,  and  the  shares  of  the  non- 
resident parties  were,  by  direction  of  the 
court,  invested  in  their  names  in  the  bonds  of 
Floyd  county,  issued  during  the  war.  All 
this  was  done  during  the  war.  After  the 
war,  the  non-resident  defendants,  instead  of 
appearing  in  the  original  suit,  as  provided 
by  §  13,  ch.  170  of  the  Code,  filed  their  origi- 
nal bill,  impeaching  the  original  sale,  and 
asking  a  resale.  Hki,d  :  They  were  entitled 
to  file  an  original  bill,  because  : 

1.  The  commissioner,  by  purchasing  at 
his  own  sale,  did  an  act  which  a  court  of 
of  equity  treats  as  a  fraud  upon4he  parties 
interested  :  And 

2.  By  reporting  to  the  court  that  M.  was 
the  purchaser,  and  concerning  the  fact  that 
he  was  himself  the  real  purchaser,  he  was 
guilty  of  an  actual  fraud  upon  the  court 
and  the  non-resident  parties  ;  and  thereby 
obtained  from  the  court  a  confirmation  of 
the  sale,  which  might  not  otherwise  have 
been  decreed,  and  ought  not  to  have  been, 
if  at  all,  without  further  enquiry. 

Idem,        1 

3.  Held,  also,  that  the  investments  in  the 
bonds  of  Floyd  county  were  at  the  risk  of 
the  purchaser,  and  that  the  bonds  should 
be  surrendered  to  him  as  his  property,  the 
obligee  being  required,  if  desired,  to  assign 
them  to  him  without  recourse.         Idem,      1 


♦PAYMENTS. 


1.  M.,  a  debtor  of  the  bank  of  D., 
which  is  within  the  Federal  lines,  ia  July, 
1864,  pays  his  debt  to  D.  into  a  branch  of  the 
bank  of  D.,  which  branch  is  within  the  Con- 
federate lines ;  the  payment  being  made  in 
Confederate  money.  The  payment  is  not 
valid,  and  the  bank  of  D.  may  recover  the 
amount  from  M. 

Bank  of  the  Old  Dominion  v.  Mc- 
Veigh, 4S7 
2.  The  act  of  the  General  Assembly  sitting 
at  Richmond,  passed  March  3,  1864,  author- 
izing such  payments,  is  not  obligatory  upon 
a  mother  bank  within  the  Federal  lines. 

Idem,        457 

PLEADING — At  Common  Law. 

1.  In  case  against  common  carriers  and  ex- 
press companies,  see  Case,  No.  1,  2,  3,  4,  and 
Southern  Express  Co,  v.  McVeigh,       264 

PLEADING— /«  Chancery, 

1.  When  bill  not  multifarious.  See  Prac- 
tice in  Chancery,  No.  14,  and 

Johnson  &  als,v,  Drummond  &  al,^   419 
Crockett  &  als,  v.   Thomas  6f  al.^    419 

And  see  Agents,  No.  4,  and 
Segar  &  al,  v.  Parrish  &  als.,  672 

PRACTICE— -<4/  Common  Law. 

1.  Deposition  of  a  party,  though  com- 
menoed  before  but  completed  after  the  pas- 
sage of  the  act  of  March  2,  1866,  Sess.  Acts 
1865-66,  p.  86,  is  not  admissible  as  evidence 
on  a  trial  at  law,  if  objected  to. 

•     Crawford  v.  Halsted  &  Putnam,  211 

2.  Upon  what  principles  the  courts  will 
grant  new  trials  on  the  ground  of  after-dis- 
covered evidence.  See  New  Trial,  No.  1,  2, 
and 

Brown  v.  Speyers,  296 

3.  When  the  nonjoinder  of  issue  upon  a 
special  replication  will  be  disregarded  in  an 
appellate  court,  and  when  it  will  be  cured  by 
the  statute.  See  Appellate  Court,  No.  6  and 
7,  and 

Southside  R,  R,  Co,  v.  Daniel,  344 

4.  Whether  the  name  in  indictment  for  rape 
is  idem^  sonans,  with  the  true  name  of  the 
person  upon  whom  the  offence  was  committed 
is  a  question  for  the  jury. 

Taylor^ s  case,  825 

PRACTICE— /»  Chancery, 

1.  What  enquiries  should  be  directed  be- 
fore a  sale  is  made  in  a  suit  for  partition. 
See  Partition,  No.  1,  and 

Howery  v.  Helms  6f  als,,  1 

2.  How  commissioner  will  l>e  dealt  with, 
who  purchases  at  his  own  sale  and  conceals 
the  fact  from  the  court.  See  Partition,  No. 
2,  3,  4,  5,  6,  and  Idem,        1 

3.  How  in  such  case  land  will  be  resold. 
See  Partition,. No,  4,  5,  and  Idem,        1 

4.  Whether  a  court  of  equity  will  direct  an 
issue  to  be  tried  by  a  jury  is  a  question  of 
discretion ;  but  it  is  a  sound  judicial  discre- 
tion, and,  if  improperly  exercised,  an  appel- 
late court  will  correct  it.  147 

Beverley  V.  IValden, 
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5.  When  the  allegations  of  the  bill  are  pos- 
itively denied  by  the  answer,  and  the  plain- 
tiff has  failed  to  produce  two  witnesses,  or  one 
witness  and  strong  corrrborating"  circum- 
stances, in  support  of  the  tJl,  it  is  error  to  di- 
rect an  issue.  No  issue  sh  zv  Id  be  ordered  until 
the  plaintiff  has  thrown  the  burden  of  proof 
on  the  defendant.  Idem,        147 

6.  Plaintiff  seeks  to  set  aside  his  deed  and 
contract,  on  the  ground  that  he  was,  at  the 
time,  of  unsound  mind,  and  incapable  of  mak- 
ing a  contract.  Quare :  If  the  denial,  in  the 
answer,  of  the  unsoundness  of  mind  and  in- 
capacity, is  the  denial  of  a  fact  which  puts 
the  plaintiff  upon  the  proof  of  it  by  two  wit- 
nesses, or  one  witness  and  strong  corrobora- 
ting circumstances,  or  merely  puts  him  upon 
proof  of  the  fact  by  such  evidence  as  may  be 
satisfactory  to  the  court.  Idem,        147 

7.  In  a  suit  against  the  adm'r  of  an  ez*or 
and  trustee,  the  comm'r  having  made  a  spe- 
cial statement  at  the  instance  of  the  adm*r, 
he  cannot  object  that  it  is  not  stated  on  the 
basis  of  an  executorial  account. 

Kelley  &  als,  v.  Lovers  adtn^r&als,,  124 

8.  On  a  bill  to  enjoin  a  sale  of  land  by  a 
trustee,  the  answer  denies  all  the  grounds  of 
equity  stated  in  the  bill ;  and  there  is  no  proof 
to  sustain  them.    The  court  may  dissolve  the 

injunction  and  dismiss  the  bill ;  or  it 
898      may  dissolve  the  'injunction  and  have 

the  sale  made  and  the  proceeds  distrib- 
uted under  its  direction. 

Hogan  V.  Duke  df  als.,  244 

9.  In  such  a  case,  the  trustee  having  been 
declared  a  bankrupt,  it  was  especially  proper 
for  the  court  to  retain  the  cause,  and  have 
the  trust  administered  under  its  direction, 
and  to  require  the  trustee  to  give  security  for 
the  faithful  performance  of  his  duties. 

Idem,        244 

10.  The  decree  for  the  sale  of  the  property 
should  be  upon  the  terms  of  the  deed. 

Idem,        244 

11.  It  was  proper  to  allow  compensation  for 
the  services  of  an  auctioneer  in  making  the 
sale  ordered  by  the  court,  and  also  the  ex- 
pense of  a  former  advertisement  of  the  sale 
of  the  property  by  the  trustee,  which  had 
been  enjoined  by  the  debtor,  and  the  injunc- 
tion dissolved ;  as  well  as  for  the  expense  of 
drawing  and  stamping  the  deed  to  be  made 
by  the  commissioner  to  the  purchaser. 

Idem,        244 

12.  When,  though  decree  for  account  for 
some  small  items,  there  may  be  a  decree  for 
part  of  the  debt.  Idem,        244 

13.  In  November,  1862,  S.  sells  to  K.  a 
house  and  lot  in  Richmond  for  $14,500,  of 
which  $4,500  is  paid  in  cash,  and  notes,  with 
interest  added,  for  the  balance,  are  given, 
payable  in  one,  two,  three  and  four  years, 
with  a  deed  of  trust  to  secure  them.  The 
cash  payment  and  first  and  second  notes  are 
paid  in  Confederate  money  ;  the  third  is  paid 
four  months  before  it  fell  due,  by  a  compro- 
mise, S.  taking  $2,000  in  U.  8.  currency. 
Bill  to  enjoin  the  sale  of  the  house  and  lot 
for  the  payment  of  the  fourth  note,  alleges 
that  it  was  given  with  reference  to  Confed- 
erate currency  as  the  standard  of  value,  and 
prays  that  S.  might  be  required  to  receive 


payment  according  to  the  value  of  that 
money  at  the  time  of  the  contract.  S.  denies 
this  was  the  contract,  and  says  he  was  to  be 
paid  in  the  currency  of  the  time  the  note  fell 
due,  and  asks  the  court  to  adjudicate  the 
question.    Hbi«d: 

1.  The  court  may  refer  the  case  to  a  com- 
missioner, to  enquire  whether  the  contract 
was  made  with  reference  to  Confederate 
money  as  a  standard  of  value,  or  whether  the 
notes  were  to  be  paid  in  the  currency  of 
the  time  they  fell  due. 

Kraker  v.  Shields,  377 

2.  It  is  not  a  case  in  which  the  court 
should  have  directed  an  issue.  And  this, 
especially  as  there  was  no  conflict  of  testi- 
mony when  the  case  was  referred  to  a  com- 
missioner. Idem,        377 

3.  In  what  cases  court  may  refer  a  case 
to  a  commissioner.  See  the  opinion  of 
Moncure,  P.  Idem,        377 

4.  The  interest  being  included  in  the 
note,  if  there  is  a  decree  for  the  payment  of 
the  note,  it  is  proper  to  decree  interest  on 
the  whole  amount.  Idem,        379 

5.  The  court  being  of  opinion  that  the 
note  should  be  paid  in  the  currency  of  the 
time  it  fell  due,  may  decree  in  favor  of  S. 
against  K.  for  the  amount.      Idem,        Zll 

6.  It  was  irregular,  after  decreeing  in 
favor  of  8.,  to  dismiss  the  bill;  and  the 
Appellate  court  will  correct  the  decree  in 
this  respect,  and  affirm  it,  with  costs. 

Idem,        THl 

7.  The  decree  should  reserve  liberty  to  S. 
to  apply  to  the  court,  by  motion  or  petition 
in  the  cause,  for  a  sale  of  the  house  and 
lot  under  the  trust,  if  the  personal  decree 
against  K.  failed  to  produce  the  money. 
This,  too,  the  Appellate  court  will  correct, 
and  affirm  the  decree.  Idem,        377 

14.  A  statute  requires  the  captain  or  other 
officer  of  a  vessel  engaged  in  the  oyster  trade 
to  take  out  a  license.  A  number  of  such  cap- 
tains or  officers  may  unite  in  one  bill  to 
enjoin  the  sale  of  their  vessels,  and  test  the 
constitutionality  of  the  act. 

Johnson  &  als,  v.  Drummond,  dfc,    419 
Crockeii  <Sf  als,  v.  Thomas,  &c„  419 

15.  M.  sues  O.  in  equity,  to  set  aside  her 
bond  as  having  been  fraudulently  obtained. 
O.  flies  a  cross  bill  in  the  cause,  to  attach  a 
debt  due  by  S.  to  M,  for  payment  of  his  claim 
on  M.  The  cases  may  properly  be  heard  to- 
gether. 

Magill  V.  Manson,  527 

Magill  V.  Manson  &  al,,  527 

16.  O.  has  attached  the  effects  of  M.  at  law 
as  well  as  in  equity.  He  may  dismiss  his  at- 
tachment at  law,  and  proceed  on  his  attach- 
ment in  equity.  Idem,        527 

17.  Upon  the  question  whether  the  bond  of 
M.  was  obtained  by  the  misrepresentations 
of  O.,  the  evidence  being  conflicting,  an  is- 
sue should  be  directed.       Idem,        527 

899  »18.  If  the  bond  is  set  aside,  O  will 

have  claims  against  M.  for  advances 
made  and  money  lent  in  Confederate  cur- 
rency, and  also  for  services  rendered  during 
the  war.  These  claims  are  to  be  ascertained 
by  reducing  the  currency  to  its  gold  value 
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at  the  time  of  the  advance  or  loan  or  the 
service  rendered.  And  the  decree  should  be 
rendered  in  the  legal  currency  of  the  United 
States,  for  the  equivalent,  at  the  time  of  the 
decree,  of  the  amount  in  gold  so  ascertained. 

Idetn^  527 
19.  R.  is  entitled  to  a  decree  for  the  sale  of 
real  estate,  to  pay  a  debt  due  to  him,  secured 
by  a  deed  of  trust  upon  the  property  ;  but  be- 
fore the  decree  is  made,  T.,  by  petition  in  the 
cause,  alleges  that  he  holds  a  prior  lien  upon 
the  property  to  secure  a  debt  due  him;  and 
he  exhibits  his  bond  and  deed  of  trust.  It  is 
error  to  decree  a  sale  of  the  property,  and 
that  the  proceeds  of  sale  be  brought  into  court, 
before  passing  upon  the  claims  of  T,  and 
ascertaining  whether  or  not  it  is  a  valid  prior 
lien,  and  the  amount  thereof. 

Lipscombe  v.  Rogers  &  als,,  658 

PRACTICE— /«  Criminal  Cases. 
See  Criminal  Jurisdiction  and  Proceedings, 

PROHIBITION. 

1.  The  writ  of  prohibition  is  only  a  proper 
proceeding  to  restrain  a  judge  from  exceeding 
his  jurisdiction  ;  and  not  to  correct  an  errone* 

*  ous  judgment  in  a  case  in  which  he  has  juris- 
diction. 

Ellyson  6f  als.  ex  parte ^  10 

2.  Upon  a  proceeding  by  the  supervisors  of 
a  county  to  condemn  land  for  county  build- 
ings, the  Circuit  court  having  no  jurisdiction, 
on  the  application  of  persons  not  parties  to 
the  proceeding,  to  revise  the  judgment  of  the 
County  court,  the  writ  of  prohibition  is  a 
proper  proceeding  to  restrain  him  from  pro- 
ceeding in  the  cause. 

Board  of  Supervisors  of  Culpepery, 
Gorrell  &  als.,  484 

3.  Though  it  is  a  general  rule  that  a  writ 
of  prohibition  will  not  be  awarded  without 
requiring  the  plaintiff  (if  the  defendant  insists 
upon  it)  to  file  a  declaration ;  yet,  when  the 
application  for  the  writ  is  to  the  Supreme 
Appellate  court,  it  may  be  dispensed  with,  if 
the  court  is  satisfied  that  the  merits  of  the 
case  is  presented  fully  on  the  petition  and 
answer.  idem,       484 

PUBLIC  POLICY. 

1.  Contracts  for  the  sale  and  purchase  of 
gold  are  not  void  on  the  ground  of  public 
policy.  Brown  v.  Speyers,        296 

RAILROAD  COMPANIES. 

1.  A  railroad  company  has  the  land  of  R. 
condemned  for  its  road,  and  the  commission- 
ers assess  the  damages,  and  their  report  is 
confimied,  and  the  company  pays  the  amount 
of  the  damages  assessed  to  R.  R.  sells  the 
land  to  D.  D.  may  maintain  an  action 
iigainst  the  company  for  an  injury  to  his 
land  done  since  the  purchase,  which  could  not 
be  foreseen  and  estimated  by  the  commission- 
eis.         Southside  R,R,  Co,  \.  Daniel,        344 

2.  In  such  cases  the  assessment  of  damages 
is  only  a  bar  to  an  action  for  such  injuries  as 
could  properly  have  been  included  in  such 
assessment.  The  commissioners  are  bound 
to  presume  the  company  will  construct  its 
works  in  a  proper  manner,  and  they  have  no 
right  to  award  damages  upon  the  supposition 


that  the  company  will  negligently  and 
improperly  perfofm  its  work.  A  failure  to 
do  so  by  tne  company,  will  therefore  impose 
a  liability  to  any  one  who  may  sustain  any 
loss  or  injury  by  reason  of  such  negligence. 

Id<m,        344 
RAPE. 

1.  An  indictment  for  rape  does  not  charge 
that  it  was  committed  on  a  female,  but  the 
name  given  is  a  woman's  name,  and  the 
indictment  uses  the  pronoun  '*she*'  and  **her" 
in  speaking  of  the  person  upon  whom  the 
rape  was  committed.  Held:  Though  it  woaM 
have  t)een  better  to  use  the  word  "female,"  as 
it  is  the  word  used  in  the  statute,  yet  the 
language  used  sufficiently  shews  the  rape 
was  committed  on  a  female,  and  is  therefore 
good.  Taylor's  case^        825 

2.  The  question  whether  the  name  in  the 
indictment  is  idem^  sonans  with  the  true 
name  of  the  person  upon  whom  the  offence 
was  committed,  is  a  question  for  the  jury, 

and  not  for  the  court.  Idetn,        825 

900        *3.  The  indictment  charges  that  the 

rape  was  committed  upon  Ellen  Frances 
Davis,  and  the  ^rue  name  is  Helen  Frances 
Davids  ;  but  the  proof  is,  she  was  as  frequently 
called  the  first  in  the  community,  as  the  last. 
The  proof  of  the  rape  upon  Helen  Frances 
Davids  is  admissible  under  the  indictment. 

Idem^  825 
RECORDS. 

1.  Where  the  record  of  a  court  appears  on 
its  face  to  have  been  regularly  signed  by  the 
judge  who  presided  at  the  trial  of  a  cause, 
parol  evidence  is  not  admissible  to  shew  that 
the  proceedings  had  not  been  read  in  court, 
and  that  the  record  had  not  been  sii^ned  by 
the  judge  until  some  days  after  the  adjourn- 
ment of  the  court  for  the  term. 

Quinn  <S^  als.  case,  138 

2.  When  the  record  of  a  cause  may  be  evt> 
dence  against  a  prisoner  on  a  trial  for  forgery. 
See  Forgery,  No.  8,  and 

Sands*  case,  800 


SCHOOLS. 


See  Charities. 


SET  OFF. 


1.  When  notes  of  a  bank  cannot  be  set  off 
in  an  action  by  the  trustees  of  the  bank, 
under  the  act  of  February  1866,  requiring  the 
banks  to  go  into  liquidation,  brought  upon  a 
note  discounted  by  the  bank  for  the  defend- 
ants. 

Saunders,  &c.  v.  White  &  als.,  327 

STATE  GOVERNMENT. 

The  present  State  government  is  not  liable 
for  articles  furnished  to  be  manufactured  in 
the  penitentiary  during  the  late  war,  the 
party  furnishing  them,  recognizing  the  au- 
thority of  the  Richmond  government. 

Commonwealth  v.  Chalkley,  404 

STATUTES. 

1.  The  act,  Sess.  Acts  1870,  p.  97,  §  69,  in 
relation  to  elections,  construed  in 

Ellyson  6f  als.  ex  parte,  10 
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2.  The  proviso  to  §2  of  the  act  of  March  5, 
1870,  called  the  l^nahling  act,  declared  to  be 
unconstitutional,  in 

Griffin* s  ex* or  v.  Cunningham^  31 

Wash,^  AUx,  6f  GeorgeL  R,  R,  Co. 
V.  AUx.  &  Wash.  R.  R.  Co.,  31 

3.  The  act  of  April  2,  1859,  concerninf? 
devises  and  bequests  to  schools,  and  Code. 
ch.  80.  ^  2,  construed  in 

Kelly  6f  als.  v.  Love* s  adm* r  &  als.y    124 

4.  The  act,  ch.  57,  §  63,  Sess.  Acts  1866-67, 
p.  849,  concerning'  assessments  of  taxes  on 
licenses,  is  not  unconstitutional. 

Commonwealth  v.  Byrne,  165 

5.  The  act  of  March  2, 1866,  Sess.  Acts  1865 
-66,  p.  86,  in  relation  to  depositions  of  parties, 
construed  in 

Crawford  v.  Halsted  6f  Putnam,       211 

6.  The  act  of  March  29, 1862,  in  relation  to 
the  issue  of  small  notes  bj  counties  and 
towns,  construed  in 

Miller  &  Franklin  v.  City  of  Lynch* 
burg,  330 

7.  The  7th  section  of  the  act  of  March  3, 
1866,  imposing  a  duty  upon  oysters,  construed 
in 

Johnson  <Sf  als.  v.  Drummond,  &c.,     419 
Crockett  &  als.  v.  Thomas,  6fc.,  419 

8.  The  act  of  March  3.  1864,  to  authorize 
payments  due  to  a  branch  bank  to  be  paid  to 
the  mother  bank,  and  vice  versa,  declared  not 
oblig'atory,  and  unconstitutional. 

Bank   of  the  old  Dominion   v.    Mc^' 
Veigh,  467 

9-  The  act.  Code  of  1860,  ch.  151,  §  31,  in 
relation  to  appeals  in  attachment  cases,  con- 
strued in 

Magill  V.  Sauer,  540 

10.  The  §  3,  article  3  of  the  constitution  in 
relation  to  juries,  construed  in 

Chahoon*s  case,  733 

Sands*  case,  800 

11.  The  act  of  1866-^7,  ch.  207,  §  15,  16, 
Sess.  Acts,  p.  929,  in  relation  to  arrests  for 
felony,  construed  in 

Chahoon*s  case,  733 

12.  The  act,  ch.  208,  %  34,  of  1866-67,  in 
relation  to  the  discharge  of  a  prisoner  a^ter 
three  terms,  construed  in 

Sands*  case,  '  800 

13.  The  act  of  April  2,  1870,  in  relation  to 
trials  for  felony,  construed  in 

Boswelts  case,  860 

14.  The  act.  Code,  ch.  208,  §  3,  in  relation 
to  the  personal  presence  of  the  accused  at  his 

trial,  construed  in  Idem,        860 

901  •SUBSTITUTION. 

1.  When  trust  creditor  will  be  substi- 
tuted to  the  landlord's  lien  for  a  year's  rent. 
See  Lien,  No.  1,  and 

Jones  &  als.  v.  Phelan  <Sf  Collander,    229 

SUPERVISORS    OF    COUNTIES. 

1.  The  board  of  supervisors  of  a  county 
have  authority  to  provide  land  for  building 
a  cotart house,  clerk's  office  and  jail,  either  by 
purchase,  or  by  proceeding*  to  have  it  con- 


demned In  the  mode  prescribed  In  the  statute. 
Code,  ch.  56,  §  6-16,  p.  324-26. 

Board  of  Supervisors  of  Cuipeper  v. 
Gorrell  &  als.,  484 

2.  The  board  of  supervisors  of  a  county 
have  authority  to  sell  the  lands  belonging  to 
the  county,  on  which  the  courthouse  and 
other  public  buildings  once  stood. 

Idem,        484 

3.  It  is  for  the  board  of  supervisors  to 
determine  what  land  they  will  procure  for 
the  public  buildings  of  their  county ;  and 
whether  their  judgment  is  wisely  or  unwisely 
exercised  in  the  selection,  cannot  be  enquired 
into  in  the  proceeding  instituted  to  condemn 
the  land.  Idem,        484 

4.  The  board  of  supervisors  proceeding  to 
have  certain  land  condemned  for  the  purpose 
of  building  thereon  a  courthouse,  clerk's 
office  and  jail,  and  the  persons  whose  land  is 
proposed  to  be  condemned,  not  objecting  to 
the  report  of  the  commissioners,  other  citi- 
zens of  the  county  have  no  right  to  make 
themselves  parties  in  the  proceeding,  and 
object  to  the  confirmation  of  the  report. 

Idem,        484 

5.  In  such  a  case  the  Circuit  court  of  the 
county  has  no  jurisdiction,  on  the  application 
of  these  citizens,  to  award  a  writ  of  error 
and  supersedeas  to  the  judgment  to  the 
County  court  refusing  to  admit  such  citizens 
as  parties,  and  confirming  the  report  of  the 
commissioners.  I  dan,        484 

6.  The  circuit  court  having  no  jurisdiction, 
on  the  application  of  persons  not  parties  to 
the  proceeding,  to  revise  the  judgment  of  the 
County  court,  the  writ  of  prohibition  is  a 
proper  proceeding  to  restrain  him  from  pro- 
ceedingr  in  the  case.  Idem,       484 

TAXES  AND  TAXATION. 

1.  The  8  63  of  ch.  57,  Seas.  Acts  1866-'67, 
p.  849,  in  relation  to  assessment  of  taxes  on 
licenses,  is  not  in  conflict  with  the  constitu- 
tion of  Virginia. 

Commonwealth  v.  Byrne,  165 

2.  The  State  may  enforce  the  tax  on  li- 
censes by  imprisonment  of  the  delinquent  tax- 
payer, when  no  personal  property  can  be 
found  by  the  officer,  out  of  which  to  make  the 
tax.  Idem,        165 

3.  A  commissioner  of  the  revenue  under  § 
7,  of  the  act  of  1867,  in  relation  to  the  assess- 
ment of  taxes  on  licenses,  appoints  an  assist- 
ant commissioner;  and  the  appointment  is 
approved  by  the  proper  court.  The  question 
whether  the  facts  existed  which  authorized 
the  commissioner  to  appoint  an  assistant, 
cannot  be  made  in  a  collateral  proceeding. 

Idem^        165 

4.  The  act  authorizing  the  assistant  to  per- 
form all  the  duties  which  his  principal  is 
authorized  to  perform,  it  is  not  necessary 
that  the  certificates  given  by  him  shall  be 
given  in  the  name  of  the  principal,  or  that 
the  name  of  the  principal  shall  be  signed  to 
the  certificate.  Idem,        165 

5.  The  assistant  commissioner  having 
delivered  to  the  sheriff  a  certificate  of  the 
tax  assessed  on  B.  for  a  license  to  distill 
spirits,  and  B.  failing  to  pay  the  tax,  the 
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sheriff  levies  upon  ncrsonal  property  of  B., 
and  leaves  it  in  his  possession.  On  the  day 
appointed  for  the  sale  of  the  property,  the 
sheriff  goes  to  the  place  and  finds  the  prop- 
erty in  possession  of  aUnited  States  revenue 
officer,  who  claims  it  under  a  levy  for  tax 
due  from  B.  to  the  U.  S.  government ;  this 
levy  having  been  subsequent  to  the  levy  by 
the  sheriff.  Thereupon  the  sheriff  takes  no 
further  steps  to  obtain  possession  of  the 
property,  and  it  is  sold  for  the  tax  due  the  U. 
S.  government.  The  sheriff  not  being  able 
to  find  any  other  property  of  B.,  takes  and 
holds  him  in  custody.  B.  is  legally  in  cus- 
tody. Idem^  165 
6.  The  7th  section  of  the  act  6f  March  3, 
1866,  entitled  an  act  imposing  a  duty  on 
oysters,  imposes  a  tonnage  duty  and  is, 
therefore,  in  violation  of  the  constitution  of 
the  United  States,  article  1,  §  10. 

Johnson  6f  als,  v.  Drummond,  dfc^    419 
Crockett  &  als,  v.  Thomas,  &c,,         419 

7.  What  taxation  by  cities  or  coun- 
902      ties  *may  be  authorized  under  the  con- 
stitution of  1830.     See  Constitution  and 
Constitutional  Law,  No.   7,  and 

Langhome  6f  Scott  v.  Robinson,        661 

TRUSTS  AND  TRUSTEES. 

1.  A  balance  is  found  against  an  ex'or  and 
trustee  in  1859,  a  part  of  which  is  interest. 
Suit  against  his  adm'ric  1866,  to  recover  this 
balance.  He  is  not  to  be  charged  interest 
upon  interest,  but  only  interest  upon  the  prin- 
cipal. And  he  is  to  be  charged  interest  dur- 
ing the  war. 

Kelly  &  als,  v.  Lovers  adm*r  <Sf  als,,    VIA 

2.  In  a  suit  against  the  adm'r  of  such  ex'or 
and  trustee,  the  com'r  having  made  a  special 
statement  at  the  instance  of  the  adm'r,  he 
cannot  object  that  it  is  not  stated  on  the  basis 
of  an  executorial  account.  Idem,        124 

3.  6.  is  tenant  of  a  house  and  lot  leased  of 
S.,  and  he  gives  a  deed  of  trust  on  a  part  of 
the  personal  property  in  the  house  to  secure  a 
debt  to  P.,  which  is  recorded.  He  afterwards 
gives  another  deed  of  trust  on  all  the  property 
in  the  house  to  secure  a  debt  to  J.  S.  dis- 
trains for  a  year's  rent  upon  the  property 
embraced  in  the  deed  to  secure  P.  By  con- 
sent of  all  the  parties,  all  the  property  con- 
veyed in  the  deeds  is  sold,  and  after  paying 
the  rents  there  is  a  balance  left.     Hbi«d  : 

1.  S.  is  entitled  to  be  paid  first  for  his 
year's  rent,  out  of  the  proceeds  of  the  whole 
property,  if  necessary  ;  but  the  proceeds  of 
the  property  not  embraced  in  P*s  deed  is  to 
be  first  applied  to  pay  S. 

Johes  &  als.  V.  Phelan  &  Collander,  ,  229 

2.  After  S.  is  satisfied,  P.  is  entitled  to 
have  the  balance  of  the  proceeds  of  the 
property,  embraced  in  his  deed,  applied  to 
pay  pro  tanto  his  debt.  Idem,        229 

4.  It  is  improper  in  a  trustee  in  a  deed  to 
secure  a  debt,  to  make  a  sale  so  long  as  it 
remains  uncertain  what  amount  is  due  on 
account  of  the  debt ;  and  if  the  amount  is 
uncertain,  or  if  credits  properly  applicable 
thereto  be  not  so  applied,  it  is  his  duty, 
before  making  a  sale,  to  ascertain  the  amount 
to  be  raised  by  the  sale ;  and  to  bring  a  suit 


in  chancery,  if  necessary,  to  procnre  a  settle- 
ment by  a  commissioner ;  or,  if  he  fails  to  do 
this,  the  debtor  may  do  it,  and  in  the  mean- 
time enjoin  the  sale. 

Hogan  V.  Duke  6f  als,,  244 

5.  On  a  bill  to  enjoin  a  sale  of  land  by  a 
trustee,  the  answer  denies  all  the  grounds  of 
equity  stated  in  the  bill ;  and  there  is  no  proof 
to  sustain  them.  The  court  may  dissolve  the 
injunction  and  dismiss  the  bill ;  or  it  may  dis- 
solve the  injunction  and  have  the  sale  made 
and  the  proceeds  distributed  under  its  direc- 
tion. IdefH,        244 

6.  In  such  a  case  the  trustee  having  lieen 
declared  a  bankrupt,  it  was  especially  proper 
for  the  court  to  retain  the  cause,  and  have 
the  trust  administered  under  its  direction, 
and  to  require  the  trustee  to  give  security  for 
the  faithful  performance  of  his  duties. 

Idem,        244 

7.  The  decree  for  the  sale  of  the  property 
should  be  according  to  the  terms  of  the  deed. 

Idem,        244 

8.  It  was  proper  to  allow  compensation  for 
the  services  of  an  auctioneer  in  making  the 
sale  ordered  by  the  court,  and  also  the  expense 
of  a  former  advertisement  of  the  sale  of  the 
property  by  the  trustee,  which  had  l^een  en- 
joined by  the  debtor,  and  the  injunction  dis- 
solved, as  well  as  for  the  expense  of  drawing 
and  stamping  the  deed  to  l)e  made  bj  the 
comm'r  to  the  purchaser.  Idem,        244 

9.  Though  the  court  decree  an  account 
involving  a  few  items  of  small  amount,  it 
was  not  error  to  direct  the  payment  of  so 
much  of  the  debt  secured  by  the  deed  as 
might  be  safely  paid,  leaving  enough  to  meet 
any  possible  amount  which  could  l>e  reported 
as  due  on    that  account  to  the  debtor. 

Idem,       244 
USURY. 

1.  G.  makes  his  note,  which  is  endorsed, 
and  makes  a  deed  of  trust  on  land  to  secure 
it,  and  puts  it  in  the  hands  of  L..  a  broker 
and  banker,  to  sell ;  and  I^.  advances  to  him 
nearly  as  much  as  it  is  expected  wUl  tie  the 
net  proceeds  of  the  note.  On  the  next  day  L. 
offers  the  note  to  C.  at  one  and  a  quarter  per 
cent,  per  month  discount.  C.  says  he  has  no 
money,  but  L.,  who  has  on  deposit  notes  of 
C,  coming  soon  to  maturity,  proposed  to 
advance  the  money  for  him  ;  and  C.  agrees  to 
take  the  note,  if  after  examining  the  title  to 

the  property  he  is  satisfied.  I*,  thcre- 
903      upon  advances  to  6.  the  whole  *of  the 

net  proceeds  of  the  note.  C.  examines 
the  title,  and  is  satisfied  and  in  sixteen  dars 
afterwards  he  pays  L.  the  money  he  had 
advanced  for  him,  and  interest  upon  it  for 
sixteen  days.  C.  has  no  knowledge  of  tbe 
character  of  the  note,  or  for  whose  l>enefit  it 
is  sold.     This  is  not  usury. 

Gimmi  v.  Cullen,  439 

2.  The  council  of  the  town  of  Danville  has 
authority  under  its  charter  to  contract  loans 
and  issue  certificates  of  debt.  In  1863,  the 
council  sold  the  l>ondsof  the  city,  to  l>e  issued* 
at  public  auction,  for  Confederate  money,  and 
for  a  l>ond  of  $5,000,  bearing  six  per  cent 
interest,  and  payable  at  the  end  of  twenty 
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years,  the  purchaser  g^ave  $11,050 ;  Confeder- 
ate money  being  at  the  time  as  ten  for  one  of 
g-old.     This  is  usur^. 

Town  of  Danville  v.  Sutherlin^  555 

3.  City  bonds,  payable  thirty  years  after 
date,  and  bearing  six  per  cent,  per  annum 
interest  from  date,  sold  in  1864,  for  Confeder- 
ate money,  at  the  rate  of  2%  for  one,  when 
Confederate  money  was  at  the  rate  of  twenty 
to  one  for  gold.    This  is  usury. 

City  of    Lynchburg  v.   Norvell  & 

others,  601 

4.  The  fact  that  these  bonds  might  be  paid 
for  in  the  currency  which,  at  the  time  they 
fell  due,  would  be  taken  by  the  State  for  taxes, 
does   not   constitute    such    a    contract   of 


hasard  as  relieved  it  from  the  taint  of  usury. 

Idem,       601 

VENIRE  FACIAS. 

See  Juries,  No.  3,  and 
Chahoon^s  case,  733 

Sands*  case,  800' 

WAGERS. 

1.  What  is  not  a  contract  of  wager,  by  the 
terms  of  which  all  the  profit  or  loss  is  to  be 
borne  by  one  of  the  parties. 

Brown  v.  Speyers,  296' 

WRITS. 

1.  See  Juries,  No.  3,  and 
Chahoon*s  case,  734 


V  R,  20  Gratt— 44 
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Supreme  Court  of  Appeals  of  Virginia. 


Bell  V.  Alexander. 

June  Terra,  1871,  Wythevllle. 

Absent,  Staples,  J.* 

Nesrotiable  Paper— Check— Case  at  Bar.— B  purchased 
cattle  of  M  in  1861.  M  Informed  B  that  he  wanted 
the  money  to  pay  a  debt  he  owed  A,  due  In  1858  by 
bond:  whereupon  B  agreed  with  M  that  he  would 
pay  the  debt  to  A,  and  accordinsrly  drew  a  check  in 
favor  of  A  upon  the  Exchange  Bank  at  Salem. 
The  check  bore  date  April  17th,  1862,  and  was  for 
$1,435,  the  amount  of  the  debt  due  from  M  to  A.  and 
A  accepted  the  check  in  payment  of  M*8  debt,  and 
M*s  bond  was  surrendered  to  him.  A  held  the 
check  until  April  1863.  when  he  presented  it  at  bank 
for  payment,  which  was  refused;  the  cashier 
stating  that  all  the  funds  of  B  had  been  drawn  out 
a  few  days  before.  There  was  nothing  said  at  the 
time  the  check  was  given  as  to  the  kind  of  currency 
in  which  it  was  to  be  paid,  and  at  that  time  Vir- 
ginia bank  notes,  Virginia  treasury  notes  and 
Confederate  treasury  notes  were  circulated  as  of 
equal  value.  In  April  1868,  when  payment  was  de- 
manded, only  Confederate  notes  were  paid  out  by 
the  bank.  On  the  25th  of  August  1862,  B  drew  all 
his  funds  out  of  the  bank,  and  made  no  further 
deposit  until  the  6th  of  April  1863,  when  he  deposited 
$1,914;  but  he  drew  this  out  on  the  27th  of  same 
month.    Held: 

2  *i.  Same— Same— Delay  In  Presentment. t—B  is 

not  relieved  from  the  payment  of  the  check 
by  the  delay  of  A  to  present  it;  and  in  any  case 
he  would  only  be  relieved  to  the  extent  that  he 
was  injured  by  the  delay. 

a.  Same— Same— Same— Measure    of    Recovery.— B 

having  asked  the  court  for  an  instruction  that  A 
was  only  entitled  to  recover  the  value  of  said 

check  on  the day  of  April  1868,  when  it  was 

presented  for  payment,  it  was  proper  for  the 
,    court  to  add   to  it— "provided  the  jury  shall 

believe  it  to  be  a  Confederate  contract." 
3.  Same  — Same  — Same— Scaling.- B  asked  for 
another  instruction,  that  if  the  Jury  should 
believe  it  was  a  Confederate  contract,  then  they 
are  to  assess  the  plaintiff's  damages  at  the  value 
of  Confederate  notes  on  the  day  of  the  demand 

*JUDOB  Staples  had  been  counsel  in  the  cause. 
tNeiTotlable  Paper— Check— Delay  In  Presentment.— 

The  proposition  laid  down  in  the  principal  case  that 
the  drawer  of  a  check  is  released  by  the  holder's 
failure  to  present  the  check  at  the  bank  in  due  time, 
only  to  the  extent  to  which  he  has  been  prejudiced 
thereby,  seems  too  well  settled  to  admit  of  contro- 
versy. The  principal  case  was  cited  as  authority  for 
this  proposition  in  Purcell  v.  Allemong,  22  Oratt  739; 
Cox  V.  Boone,  8  W.  Va,  610:  Compton  v.  Oilman,  19  W. 
Va.  317.  See  also,  Blair  v.  Wilson,  28Gratt.  171 ;  foot- 
noie  to  Purcell  v.  Allemong,  22  Oratt  789. 


of  payment  It  was  proper  for  the  court  to  add 
to  it— "scaling;  the  same  by  such  rule  as  to  the 
Jury  may  seem  right  under  all  the  circum- 
stances." 

4.  Statute— Scale  of  Depredation  for  the  Jury.- The 

statute,  Sess.  Acts  1866-67,  ch.  270,  f  2,  p.  695,  pre- 
scribing no  rule  or  scale  of  depreciation,  it  is  for 
the  Jury  to  fix  it  in  each  case  upon  the  evidence 
before  them. 

5.  Verdict  Contrary  to  the  Evidence.*— A  verdict  for 
the  whole  amount  of  the  check,  with  interest 
from  its  date,  will  not  be  disturbed  by  the 
appellate  court  as  being  contrary  to  the  evidence. 

This  was  an  action  of  assumpsit  in  the  Cir- 
cuit court  of  Pulaski  county,  brought  in 
February  1867,  by  Jabin  B.  Alexander  agfainst 
Francis  Bell,  to  recover  the  amount  of  a  check 
for  fourteen  hundred  and  thirty-five  dollars, 
drawn  by  Bell  upon  the  Exchange  Bank  of 
Virginia,  at  Salem,  in  favor  of  Alexander. 
The  facts  of  the  case  are  stated  by  Judge 
Christian  in  delivering  the  opinion  of  the 
court.  There  was  a  verdict  and  judgment 
for  the  plaintiff  for  the  full  amount  of  the 

•Verdict  Contrary  to  Weight  of  Evidence— Appellate 
Proceedings.— Several  cases  cite  the  principal  case, 
among  others,  as  laying  down  the  rule  which  gov- 
erns an  appellate  court  in  reversing  the  Judgment 
as  contrary  to  the  weight  of  evidence.  See  Blos- 
ser  V.  Harshbarger,  21  Gratt  217;  Read's  Case.  22 
Oratt.  942;  Steptoe  v.  Flood,  81  Gratt  342:  Snouffer 
V.  Hansbrough,  79  Va.  181. 

RiCHABDSON,  J.,  in  delivering  the  opinion  of  the 
court  in  Jones  v.  Rixey,  79  Va.  657,  said:  "The  prin- 
ciples governing  courts  in  respect  to  setting  aside 
verdicts  and  granting  new  trials,  have  been  often 
laid  down  by  this  court.  Btjbks,  J.,  in  Blair  &  Hoge 
V.  Wilson,  28  Gratt  165,  says:  'Every  reasonable 
presumption  should  be  made  in  support  of  a  verdict 
of  a  jury  fairly  rendered,  and  according  to  the  long- 
established,  well-settled  rule  of  this  court  such  a 
verdict  cannot  be  set  aside  as  against  the  evidence, 
unless  there  is  a  plain  deviation— unless  the  evidence 
is  plainly  insufficient  to  warrant  the  finding.'  See 
also.  Read's  Case,  22  Gratt  924,  and  Bell  v.  Alexander, 

21  Gratt  8,  where  the  rule  is  stated  with  clearness 
and  force  by  Jtjdge  Christian." 

See  also,  foot-note  to  Read's  Case,  22  Gratt  924, 
where  cases  in  point  are  collected.    Hilb  v.  Peyton, 

22  Gratt  560.  and  foot-nots;  Goode  v.  Love,  4  Leigh 
635:  Brugh  v.  Shanks,  6  Leigh  598:  Patteson  v.  Ford, 
2  Gratt  18;  Blair  v.  Wilson,  28  Gratt  165,  and  foot- 
note, where  cases  in  point  are  collected.  Ross  v. 
Overton,  3  Call  809;  Mays  v.  Callison.  6  Leigh  230; 
Brown  v.  Handley,  7  Leigh  119;  Mahon  v.  Johnston, 
7  Leigh  317. 

See  monographic  note  on  "Bills  of  Exception" 
appended  to  Stoneman  v.  Com.,  25  Oratt  887. 
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check,  with  interest  from  the  20th  of  April 
1863  ;  the  time  when  the  check  was  presented 
at  the  bank  for  payment.  And  thereupon 
Bell  applied  to  this  court  for  a  supersedeas  ; 
which  was  awarded. 

Baxter,  for  the  appellant. 

Wade  and  Walker,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case    comes   up    to    this  court 

3  upon  a  writ  of  supersedeas  *to  a  judg- 
ment of  ths  Circuit  court  of  Pulaski 

county. 

It  was  an  action  of  assumpsit  brought  by 
J.  B.  Alexander  to  recover  the  amount  of  a 
.  check  drawn  in  his  favor  on  the  Exchange 
Bank  at  Salem,  by  the  plaintiff  in  error, 
Francis  Bell,  for  the  sum  of  fourteen  hun- 
dred and  thirty-five  dollars,  and  bearing  date 
the  17th  day  of  April  1862. 

The  plaintiff  in  error  pleaded  "non  asump- 
sit  ;*'  and  upon  this  issue  alone  the  cause  was 
submitted  to  the  jury. 

The  record  discloses  the  following  state  of 
facts : 

That  in  October  1861  the  plaintiff  in  error, 
Francis  Bell,  purchased  a  lot  of  cattle  of  one 
Morgan  ;  that  shortly  after  the  sale,  Morgan 
informed  Bell  that  he  wanted  the  money  due 
for  the  cattle  to  settle  a  debt  which  he, 
Morgan,  owed  to  Alexander,  the  defendant  in 
error.  Whereupon  Bell  agreed  with  Morgan 
that  he  would  pay  the  debt  to  Alexander,  and 
accordingly  drew  the  check,  upon  which 
the  suit  is  brought,  in  favor  of  Alexander, 
which  was  accepted  by  the  latter  in  payment 
of  Morgan  *s  debt,  and  his  bond  surrendered 
to  him.  The  debt  from  Morgan  to  Alexander 
was  contracted  in  the  year  1858.  The  check 
was  dated  April  17th,  1862.  Nothing  was 
said  by  any  of  the  parties  as  to  the  kind  of 
currency  in  which  the  check  was  to  be  paid, 
and  upon  its  face  it  directed  the  payment  of 
fourteen  hundred  and  thirty-five  dollars, 
which  was  the  amount  of  Morgan's  debt  to 
Alexander  contracted  in  1858. 

It  was  further  proved  that  in  the  spring  of 
1862  the  currency  paid  out  by  the  Bank  at 
Salem  consisted  of  Virginia  bank  notes,  Vir- 
ginia treasury  notes  and  Confederate  treas- 
ury notes,  which  then  circulated  as  of  equal 
value.  It  was  also  proved  that  the  check  was 
presented  at  the  Exchange  Bank  at  Salem, 
in  the  month  of  April  1863,  and  payment  de- 
manded, which  was  refused  ;  the  cashier  stat- 
ing that  all  the  funds  of  the  plaintiff  in  error 
had  been  drawn  out  a  few  days  before. 

4  On  behalf  of  the  *plaintiff   in    error, 
was   offered  a   certified   account   with 

said  bank,  by  which  it  appeared  that  on  the 
25th  of  August  1862,  he  had  drawn  out  all  his 
funds,  and  that  he  made  no  further  deposits, 
until  the  6th  day  of  April  1863,  when  there 
was  placed  to  his  credit  the  sum  of  one  thou- 
sand nine  hundred  and  fourteen  dollars. 
But  this  amount  was  withdrawn  on  the  27th 
of  the  same  month,  so  that  it  appears  from 
the  evidence  furnished  by  the  plaintiff  in 
error, that  from  the  25th  day  of  August  1862, 


to  the  6th  day  of  April  1863,  a  period  of  nearly 
eight  months,  he  did  not  have  one  dollar  in 
bank  to  meet  the  check  for  fourteen  hundred 
and  thirty -five  dollars  which  he  had  drawn 
in  favor  of  the  defendant  in  error. 

It  was  further  proved  on  the  part  of  the 
plaintiff  in  error,  that  in  the  fall  of  1862,  and 
thence  afterwards,  the  bank  at  Salem  paid 
out  no  other  funds  than  Confederate  treasury 
notes,  and  he  also  offered  in  evidence  a  scale 
of  depreciation,  prepared  by  the  banking 
house  of  Miller  &  Franklin,  of  the  city  of 
Lynchburg.  Upon  this  evidence,  and  upon 
certain  instructions  given  by  the  court,  the 
jury  found  a  verdict  for  the  whole  amonnt 
called  for  by  the  check,  with  interest  from 
its  date.  A  motion  for  a  new  trial  was  made 
upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence ;  which  was  overruled 
by  the  court,  and  judgment  entered  in  accord- 
ance with  the  verdict.  A  writ  of  supersedeas 
to  that  judgment  brings  the  case  before  this 
court. 

The  errors,  assigned  by  the  plaintiff  in 
error,  are : 

1.  "That  the  court  erred  in  refusing 
to  give  the  instructions  in  the  form  in 
which  they  were  asked  for,  giving  the  same 
in  a  modified  form ;  and  also  in  giving  the 
first  instruction  asked  for,  by  the  defendant 
in  error ;  and 

2.  "That  the  court  was  in  error  in 
refusing  to  set  aside  the  verdict  of  the  jury 
and  grant  a  new  trial." 

'The  first  instruction  asked  for  by  the  plain- 
tiff in  error  was  as  follows : 

"If  the  jury  shall  believe  from  the 
5  evidence  that  the  *defendant  gave  the 

plaintiff  the  check  in  the  declaration 
mentioned  on  the  17th  day  of  April  1862,  and 
when  he  gave  it,  he  had  funds  in  bank  on 
which  it  was  drawn  sufiicient  to  pay  it,  and 
continued  to  have  funds  in  bank  sufficient  to 
pay  it  until  the  27th  day  of  April  1863  ;  and 
if  the  jury  shall  further  believe  that  the  plain- 
tiff retained  the  said  check  in  his  possession, 
and  did  not  present  it  to  said  bank  until  after 
the  said — day  of  April  1863  ;  and  if  the  jury 
shall  further  believe  that  the  said  check  was 
duly  presented  to  said  bank  for  payment  on 
the — day  of  April  1863,  and  that  payment  was 
refused  on  that  day,  and  that  no  other  presen- 
tation of  the  said  check  wae  made  to  the  said 
bank ;  then  the  plaintiff's  cause  of  action 
arose  on  the  said— day  of  April  1863,  and  he 
is  only  entitled  to  recover  the  value  of  said 
check  on  the  said — day  of  April  1863,  with 
interest    thereon." 

The  court  refused  to  give  this  instruction 
in  the  form  it  was  offered,  but  added  the 
words,  "provided  the  jury  shall  believe  it  to 
be  a  Confederate  contract."  It  is  to  this 
modification  or  addendum  that  the  plaintiff 
in  error  objects. 

This  court  is  of  opinion  that  there  was  no 
error  in  the  modification  made  by  the  Circuit 
court  to  this  instruction.  Indeed,  without 
such  modification,  the  instruction  would  have 
been  plainly  erroneous.  Upon  the  hypothe- 
sis assumed  in  the  instruction,  the  jury  were 
told  that  they  could  only  find  the  vsdue  of 
the  check  on  the — day  of  April  1863,  the  day 
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of  its  presentation,  without  finding  either  the 
fact  that  the  drawer  had  sustained  damage 
or  loss  from  the  delay  of  presentation,  or  the 
further  fact  that  the  check  was  payable  in 
Confederate  currency.  One  or  the  other  of 
these  conditions  was  necessary  to  support  the 
hypothesis  upon  which  the  instruction  was 
based.  But  it  was  earnestly  insisted  by  the 
learned  counsel,  who  argued  the  case  here, 
that  there  was  error  in  the  modification  made 
by  the  court  below  ;  because  the  instruc- 

6  tion  as  moved  was  intended  to  assert  *a 
principle  of  commercial  law  independ- 
ent of  the  statute  scaling  Confederate  con- 
tracts. It  is  true  that  a  check  upon  a  bank  is 
a  commercial  instrument  in  the  nature  of  a 
bill  of  exchange  payable  on  demand,  and  gen- 
erally it  is  the  duty  of  the  holder  to  present  it 
for  payment  within  a  reasonable  time,  other- 
wise the  holder  takes  upon  himself  the  risks 
of  the  bank's  responsibility.  But  there  is  a 
material  difference  between  the  drawer  of  a 
check  and  the  drawer  of  a  bill  of  exchange. 
The  drawer  of  a  check  is  not  discharged  by 
the  holder's  failure  to  present  the  same  in  due 
time,  unless  he  has  sustained  actual  damage 
or  loss.  Byles  on  Bills,  78 ;  Story  on  Promis- 
sory Notes,  §  497. 

The  drawer  of  a  check  is  in  no  case  dis- 
charged from  his  responsibility  to  pay  the 
same,  unless  he  has  suffered  some  loss  or  in- 
jury by  the  omission  or  neglect  to  make  such 
presentment,  and  then  only  **pro  tan  to."  3 
Kent's  Com.,  5th  ed.,  p.  *104,  and  note  ;  3 
John.  Cases,  5;  Id.  259;  6  Cow.  R.  490;  10 
Wend.  R.  306;  2  Hill  N.  Y.  R.  425,  428,  429; 
Story  on  Promissory  Notes,  §  497-498. 

When  the  drawer,  at  the  date  of  the  check, 
or  at  the  time  of  the  presentment  of  it  for  pay- 
ment, had  no  funds  in  the  bank,  or  if,  after 
drawing  the  check,  and  before  its  present- 
ment for  payment  or  dishonor,  he  had  with- 
drawn his  funds,  the  drawer  would  remain 
liable  to  pay  the  check,  notwithstanding  the 
lapse  of  time. 

When  a  party  draws  a  check  upon  a  bank, 
he  appropriates  and  dedicates  the  amount  of 
the  check  to  the  use  of  the  drawee  ;  and  we 
take  it  to  be  clear,  that  the  drawer  impliedly 
engages  that,  at  the  time  when  the  check  is 
due  and  payable,  he  has,  and  will  have  then, 
and  at  all  times  thereafter,  sufficient  funds 
in  bank  to  pay  the  same  upon  presentment, 
for  by  the  draft  he  appropriates  those  funds 
absolutely  for  the  use  of  the  holder.  Story 
on  Promissory  Notes,  §  498,  and  note.  If  he 
withdraws  the  funds,  he  is  guilty  of  a 

7  manifest  *wrong  in  thus  substracting 
the  very  funds  already  appropriated  to 

the  payment  of  the  check.  Id. ;  and  Conroy 
V.  Warren,  3  John.  Cases,  259.  While,  there- 
fore, the  law  makes  it  the  duty  of  the  holder 
to  present  his  check  within  a  reasonable  time, 
yet  the  holder  does  not  lose  his  remedy  against 
the  drawer  by  failure  to  present  it,  unless  it 
can  be  shown  the  drawer  has  suffered  loss  or 
damage  in  consequence  of  such  delay.  So 
that,  putting  the  case  upon  the  ground  in- 
sisted upon  by  the  appellee,  and  taking  his 
theory  of  the  instruction  under  consideration, 
the  court  is  of  opiniou  that  the  Circuit  court 
committed  no  error  in  rejecting  the  instruc- 


tion in  the  form  in  which  it  was  offered  ;  for, 
as  before  observed,  one  of  two  conditions  was 
necessary  to  support  the  hypothesis  upon 
which  the  instruction  was  based,  to  wit : 
either  that  the  drawer  had  been  prejudiced  by 
the  delay  in  presenting  the  check,  or  that  the 
check  was  payable  in  Confederate  currency. 
The  court  below  might  well  have  rejected  the 
instruction  as  offered. 

But  was  there  any  error  in  the  modification 
or  addendum  made  by  the  court?  **Provided 
the  jury  shall  believe  it  to  l>e  a  Confederate 
contract."  We  think  not.  The  court  had  been 
asked  to  instruct  the  jury  that,  upon  a  certain 
state  of  facts  proved,  the  plaintiff  was  '*only 
entitled  to  recover  the  value  of  said  check  on 
the  said  —  day  of  April  1863."  The  plaintiff 
in  error  had  offered  in  evidence  a  broker's 
sale  of  depreciation  of  Confederate  cur- 
rency, and  the  instruction  pointed  in  terms 
to  that  depreciation.  It  was,  therefore,  not 
only  not  erroneous,  but  highly  proper,  that 
the  court  should  have  added  the  words  :  "Pro- 
vided that  the  jury  shall  believe  it  to  be  a 
Confederate  contract." 

Another  error  assigned  is,  that  the  court 
refused  to  give  the  second  instruction  asked 
for  by  the  plaintiff  in  error  in  the  form  in 
which  it  was  asked,  and  gave  the  same  in  a 
modified  form. 

This  instruction  is   in  these  words : 
8  "If  the  jury  shall  *believe  from  the  evi- 

dence that  when  the  said  check  was 
given,  on  the  I7th  day  of  April  1862,  the  par- 
ties understood  and  agreed  that  it  would  be 
paid  in  Confederate  treasury  notes ;  and  if 
the  jury  shall  also  believe,  that  on  the  17th 
day  of  April  1862,  when  this  check  was 
drawn,  the  banki*  in  Virginia  generally, 
and  especially  the  bank  on  which  the 
ch#»ck  was  drawn,  were  paying  only  Con- 
federate treasury  notes,  and  continued 
so  to  pay  Confederate  treasury  notes  un- 
til after  the  month  of  May  1863,  and  if  the 
jury  shall  further  believe,  that  the  said  check 
was  duly  presented  for  payment  at  said  bank 
on  the — day  of  April  1863,  and  payment  was 
then  refused,  and  this  was  the  only  presenta- 
tion and  refusal  of  payment,  then  the  jury  in 
ascertaining  the  plaintiff's  damages  are  to 
assess  them  in  the  value  of  Confederate  treas- 
ury notes  on   the  said — day  of  April  1863." 

To  this  instruction  the  court  added  the 
words  :  "Scaling  the  same  by  such  rule  as 
the  jury  may  seem  right  under  all  the  evi- 
dence in  the  case." 

Thus  modified,  the  instruction  was  given. 
We  are  of  opinion  that  there  was  no  error  in 
this  modification  of  the  instruction.  The 
statute  authorizing  the  scaling  of  Confeder- 
ate contracts  prescribes  no  fixed  rule  by  which 
it  shall  be  done.  The  statute  simply  provides 
that,  "such  contracts,"  &c.,  "shall  be  liqui- 
dated by  reducing  the  nominal  amount  to  its 
true  value  at  the  time  they  were  respectively 
made  and  entered  into,  or  at  such  other  time 
as  may  to  the  court,  or  if  it  be  a  jury  case, 
to  the  jury,  seem  right  in  the  particular  case. " 
Sess.  Acts  66-7,  ch.  270,  §  2,  p.  695. 

The  statute  prescribing  no  rule  or  scale  of 
depreciation,  it  is  for  the  jury  tofix  it  in  each 
case  upon  the  evidence  before  them. 
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We  do  not  think  that  there  was  any  error  in 

g'iving'  the  first  instruction  asked  for  by  the 

plaintiff's  counsel,  it  was  but  the  converse  of 

the  other  instructions,  and  in  effect  instructed 

the  jury  that  the  debt  should  not  be 

9  ^scaled  unless  the  jury  were  satisfied 
that  it  was  the  express  or  implied  un- 
derstanding or  agfreement  of  the  parties  that 
the  check  was  to  be  paid  in  Confederate  cur- 
rency. 

It  is  difBcult  to  conceive  how  these  instruc- 
tions could  in  any  way  prejudice  the  defend- 
4int,  and  even  if  they  were  erroneous,  the  judg^- 
vsnent  would  not  be  reversed  on  that  account, 
as  they  manifestly  could  nut  operate  to  his 
prejudice  or  injury.  Colvin  v.  Menefee,  11 
Gratt.  87. 

The  remaining'  error  assigned  is  the  refusal 
of  the  court  to  set  aside  the  verdict  and  grant 
'a  new  trial,  because  the  verdict  was  contrary 
to  the  evidence. 

The  principles  governing  new  trials  are 
now  too  well  settled  by  this  court  to  admit  of 
doubt  or  dispute. 

A  ne^r  trial  asked  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  ought  to 
be  granted  only  in  a  case  of  plain  deviation 
from  right  and  justice,  and  not  in  doubtful 
case. 

This  court  will  set  aside  a  verdict  because 
it  is  contrary  to  the  evidence,  only  in  a  case 
where  the  jury  have  plainly  decided  against 
the  evidence  or  without  evidence.  6  Leigh, 
230 ;  2  Gratt.,  594 ;  and  6  Gratt.,  723. 

In  the  case  before  us,  the  jury  have  found 
for  the  defendant  in  error  the  whole  amount 
of  the  check  with  interest  from  the  date. 
They  have  in  effect  said,  that  the  contract 
was  not  according  to  the  true  understanding 
and  agreement  of  the  parties  payable  in  Con- 
federate currency,  or  made  with  reference  to 
that  currency  as  a  standard  of  value.  They 
have  also  in  effect,  said  by  their  verdict,  that 
the  plaintiff  in  error  has  sustained  no  loss  or 
damage  in  consequence  of  the  delay  in  pre- 
senting the  check. 

These  questions  were  fairly  submitted  to 
the  jury  and  fairly  responded  to  by  their  ver- 
dict. This  court  cannot  say  that  this  verdict 
was  found  contrary  to  the  evidence  or  with- 
out evidence,  but  on  the  contrary,  we  are  of 
opinion  that  the  facts  disclosed  in  the 

10  record  strongly  support  *the  verdict. 
The  check  in  question  was  given  for  a 

debt  contracted  in  the  year  1858.  At  the  time 
it  was  given.  Confederate  currency  was  but 
slightly  depreciated,  and  that  depreciation 
scarcely  known  to  any  others  but  to  bankers 
and  brokers  and  dealers  in  money.  Nothing 
was  said  about  the  kind  of  currency  in  which 
it  was  to  be  paid,  and  the  bank  upon  which  it 
was  drawn  was  then  paying  out  State  bank 
notes,  Virginia  treasury  notes  and  Confed- 
erate treasury  notes  as  of  equal  value.  The 
fact  that  the  drawee  presented  the  check  for 
payment  in  1863,  when  only  Confederate  cur- 
rency was  in  circulation,  ought  not  to  be 
weighed  as  a  circumstance  of  any  importance 
against  the  other  pregnant  facts  in  the  case. 
«His  willingness  to  accept  Confederate  cur- 
rency at  that  time,  can  impose  no  obligation 
now,  especially  in  f  s^vor  of  a  party  whose  own 


default  prevented  him  from  receiving  it  then. 
Nor  is  it  shown  that  the  drawer  suffered  any 
loss  or  damage  in  consequence  of  the  delay  in 
presenting  the  check. 

Before  he  can  avail  himself  of  such  a 
defence,  he  must  show  that  he  kept  a  fund  in 
bank  appropriated  absolutely  and  exclusively 
to  meet  the  check  which  he  had  given.  So 
far  from  showing  this,  he  proves  by  evidence 
he  introduced,  that  for  nearly  eiirht  months 
he  had  not  a  dollar  in  bank,  and  whatever 
conflict  of  testimony  there  may  t>e  as  to  the 
date  of  the  presentation  of  the  check  and  the 
date  of  the  last  deposit,  it  is  a  conceded  fact, 
that  the  bank  refused  to  pay  his  check  upon 
the  ground  that  he  had  drawn  out  all  his 
funds.  He  cannot  now  be  permitted  to  take 
advantage  of  hi&  own  default. 

We  are  therefore  of  opinion,  that  the  judg- 
ment of  the  Circuit  court  of  Pulaski  county 
be  affirmed. 

Judgment  affirmed. 


11  *Taylor  v.  Peck. 

June  Term,  1871,  WytheviUe. 
(Absent  Stapubs.*) 

I.  Continnances—AlMeiice  of  Matorisl  WltiieMcs.t— T 

sues  P  in  unlawful  de talner.  P  has  T  summoned  as 
a  witness;  but  aflrrees  witb  T,  tbat  if  she  will  pro- 
duce in  evidence  on  the  trial,  the  deed  of  lease  un- 
der which  he  claimed  to  hold,  he  would  not  require 
her  to  be  present  When  the  case  is  called.  T*s 
counsel,  she  beincr  absent  is  asked  whether  the 
lease  will  be  introduced  in  evidence,  and  they  say 
it  will  be  produced,  but  its  admissibility  will  then 
have  to  be  determined.  P  Is  entitled  to  a  continn- 
ance  of  the  cause, 
a.  Same— 5«me.— Even  if  T  and  P  misunderstood 
each  other  as  to  whether  the  paper  was  to  be 
introduced  in  evidence  or  produced  on  the  trial.  P 
is  entitled  to  a  continuance. 

3.  Landlord  and  Tenant— Written  Lease— EvMeiice  of 
Tenancy— Receipts.— Though  a  tenant  holds  under 
a  written  lease,  he  may,  in  an  ejectment  b)'  his 
landlord  against  him,  without  producing  the  lease 
or  accounting  for  its  non-production,  introduce 
receipts  of  his  landlord  for  rent,  showlnsr  that  at 
the  time  the  action  was  instituted,  he  held  as  ten- 
ant and  his  year  was  not  out 

4.  Evidence- Private  Writings— Proving  Coateat»r- 
Bxceptlon.t— A  parol  admission  of  a  party  to  a  suit 
is  always  admissible  in  evidence  against  him. 
although  it  relate  to  the  contents  of  a  deed  or  other 
written  instrument  and  even  though  its  contents 
be  directly  in  issue  in  the  cause. 

*JirDOB  Staples  had  been  counsel  In  the  cause. 

tContlnuances.— See  generally,  monographic  not^ 
on  "Continuances'*  appended  to  Harman  v.  Howe. 
27  Gratt  078. 

^Evidence— Private  Writings— Proving  Cooteat^— 
Exception.— As  said  in  the  principal  case,  as  a  general 
rule,  parol  evidence  is  inadmissible  to  prove  tlie 
contents  of  a  written  contract  unless  the  non-pro- 
duction  of  such  contract  is  first  duly  accounted  for. 
An  exception  to  this  rule  is  that  a  parol  admission 
by  a  party  to  a  suit  is  always  receivable  In  evidence 
against  him,  although  it  relates  to  the  contents  of  a 
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On  the  Sth  of  November  1869,  Margaret 
B.  Taylor  sued  out  of  the  clerk's  office  of 
the  county  of  Montgomery,  a  writ  of  un- 
lawful detainer  against  Charles  L.  Peck,  to 
recover  possession  of  a  tract  of  land  whicn 
she  alleged  he  illegally  withheld  from  her. 
A  number  of  questions  were  made  in  the 
cause  in  the  County  court,  but  it  is  only 
necessary  to  refer  to  two  of  them.  One  of 
these  questions  is  presented  by  the  second 
bill  of  exceptions  taken  by  the  defendant. 
From  this,. it  appears  that  at  the  February 
term  1870,  after  the  court  had  rejected 
12  *a  plea  which  the  defendant  had  ten- 
dered, he  moved  the  court  to  continue 
the  cause,  because  of  the  absence  of  the 
plaintiff.  Miss  Taylor,  who  the  defendant 
proved  would  be  a  material  witness  on  his 
behalf  on  the  trial  of  the  cause.  He  showed 
that  she  had  been  duly  summoned ;  and  it 
was  proved  by  him  that  he  had  told  her  if 
she  would  cause  a  written  agreement  be- 
tween them,  then  in  her  possession,  under 
which  he  claims  to  be  entitled  to  the  pos- 
session of  the  lands  in  question,  to  be  pro- 
duced in  evidence  on  the  trial  of  said  cause, 
then  she  need  not  attend  this  court ;  and 
the  counsel  for  Miss  Taylor  refused,  in  open 
court,  upon  being  applied  to  on  the  day  of 
the  motion,  to  consent  that  said  writing 
should  go  before  the  jury,  but  said  they 
would  produce  it  in  court  on  the  trial  of  the 
case,  as  notified,  v and  thai  the  question  of 
admitting  it  before  the  jury  was  to  be  de- 
termined hereafter. 

And  it  was  proved  by  a  single  witness, 
that  C.  L.  Peck  had  told  the  witness  that 
he  (Peck)  told  the  plaintiff  that  if  she  would 
produce  the  said  writing  before  the  court, 
she  need  not.  attend ;  that  the  said  witness 
did  not  hear  Mr.  Peck  say,  that  if  she  would 
produce  it  to  be  read  in  evidence.  This 
.witness  did  not  hear  the  conversation  be- 
tween Miss  Taylor  and  Mr.  Peck ;  but  Mr. 
Peck  had  told  him  about  it,  but  he  did  not 
attempt  to  repeat  the  conversation  verbatim. 

deed  or  other  written  instniment;  and  even  ttaouflrta 
its  contents  be  directly  in  issue  in  the  cause. 
This  exception  is  known  as  a  doctrine  of  Slatterie 
V.  Pooley  (6  M.  &  W.  664).  The  principal  case  is 
cited  as  afflrmincr  the  doctrine  of  Slatterie  v.  Pooley. 
1  Greenl.  (16th  Ed.)  692. 

Evidence— Declarations.— In  Powell  V.  Tarry,  77  Va. 
281,  the  court  said:  "As  to  the  second  exception  of 
tlie  plaintiff  in  error,  because  the  court  allowed 
the  letter  of  E.  T.  Hamilton  to  be  received  in  evi- 
dence. It  does  not  lie  with  Hamilton  to  obj  ect  to  the 
readin&r  of  this  letter  in  evidence.  It  was  his  own 
statement  about  the  very  questions  at  issue,  and  his 
admission  that  he  had  received  the  land  brought  by 
Powell,  as  mentioned  above,  and  may  have  been  most 
material  to  the  just  determination  of  the  questions 
at  issue,  the  letter  was  clearly  admissible  as  evl- 
(fence  afirainst  Hamilton;  the  weight  to  be  attached 
to  it  was  quite  another  question,  and  came  within 
the  province  of  the  Jury.  See  opinion  of  Moncubs. 
P.,  in  the  case  of  Taylor  v.  Peck,  21  Gratt  11. 

"This  g^eneral  rule,  admittinff  the  declarations  of 
a  party  to  the  record  In  evidence,  applies  to  all  cases 
where  the  party,  ha^  any  Interest  in  the  suit 
Greenleaf,  tst  voL.  {  173.** 


It  further  appeared  that  at  the  last  term 
of  the  court  said  Margaret  B.  Taylor  was 
not  present,  and  that  Peck  then  announced 
that  he  would  have  been  ready  for  a  trial 
but  for  the  absence  of  a  witness  named 
Terry ;  and  that  Peck  at  that  term  had  no 
reason  to  believe  that  any  objection  would 
be  made  to  the  introduction  in  evidence  of 
the  writing  aforesaid;  and  it  was  proved 
that  the  plaintiff's  counsel  were  asked  at 
the  last  term  of  the  court  whether  the  con- 
tract of  lease  aforesaid  would  be  produced 
on  the  trial,  and  that  they  replied  it  would 
be  produced;  but  it  did  not  appear  that 
the    plaintiff's   counsel   were   at  any 

13  *time    until    the   day   of   the  motion, 
asked  whether   they    would   agree    to 

admit  the  said  lease  to  go  before  the  jury. 

It  further  appeared  that  the  plaintiff's 
witnesses  were  in  attendance  upon  the 
court,  to  the  number  of  ten  or  twelve,  since 
Monday,  and  that  the  defendant's  witnesses 
were  also  in  attendance ;  and  upon  the  call- 
ing of  the  cause  on  the  day  before,  the 
plaintiff's  counsel  asked  that  a  jury  might 
be  called  and  sworn ;  whereupon  the  de- 
fendant's counsel  enquired  of  the  said  coun- 
sel whether  the  lease  in  question  would  be 
produced  on  the  trial,  and  were  answered 
that  it  would;  but  the  defendant's  counsel 
said  they  could  not  announce  the  defend- 
ants as  ready  for  trial,  as  they  did  not 
know  whether  all  their  witnesses  were 
present ;  and  the  case  was  laid  over  until 
the  next  day.  Upon  this  state  of  facts  the 
court  refused  to  continue  the  cause ;  and  the 
defendant  excepted. 

In  the  progress  of  the  trial  the  defendant 
introduced  two  receipts  of  the  plaintiff  to 
the  defendant  for  tne  rent  of  the  land  for 
the  years  1868  and  1869,  and  also  evidence 
to  prove  his  possession  of  the  land  from 
the  1st  of  January  1868,  and  thereupon  an- 
nounced that  he  was  through  with  his  evi- 
dence. And  the  plaintiff  then  inoved  to 
exclude  from  the  jury  all  the  evidence  of 
the  defendant;  which  motion  the  court  sus- 
tained, and  excluded  the'  evidence ;  and  the 
defendant  excepted. 

After  this  exception  had  been  signed,  the 
plaintiff  waived  her  objection  to  the  evi- 
dence of  the  defendant  proving  his  posses- 
sion. To  this  the  defendant  objected,  as 
excluding  evidence  properly  explanatory  of 
the  evidence  which  the  plaintiff  proposed  to 
admit.  But  the  court  overruled  the  objec- 
tion ;  and  the  defendant  again  excepted. 
The  evidence  is  set  out  in  the  opinion  of 
Moncure,  P. 

There  was  a  verdict  and  judgment  for  the 

plaintiff ;  which,  upon  appeal  to  the  Circuit 

court   of   Montgomery,    was  reversed,  and 

the  cause  was  remanded  to  the  County  court 

for   a    new    trial    to  be   had  therein. 

14  And,  thereupon,  *M.    B.    Taylor   ap- 
plied   to   this  court  for  a  supersedeas 

to  the  judgment  of  the  Circuit  court,  which 
was  awarded. 

Doddridge  and  Trigg,  for  the  appellant. 

The  Attorney-General  and  Phlegar,  fdr 
the  appellee. 
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MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  .judgment  of 
the  Circuit  court  of  Montg-omery  county, 
reversing  a  judgment  of  the  County  court 
of  said  county,  in  an  action  of  unlawful 
detainer.  It  appears  that  the  land  sued  for 
had  been  leased  by  the  plaintiff  to  the  de- 
fendant by  a  sealed  lease  for  the  term 
of  five  years,  commencing  the  first  day  of 
January  1868.  and  ending  on  the  1st  of 
January  1873,  at  an  annual  rent  of  three 
hundred  dollars.  The  action  was  brought 
on  the  5th  day  of  November  1869,  before 
the  end  of  the  second  year  of  the*  said  term 
of  five  years.  Several  errors  in  the  judg- 
ment of  the  County  court  (which  was  for 
the  plaintiff)  were  assigned  in  the  defend- 
ant's petition  for  a  supersedeas  to  the  Cir- 
cuit court,  but  one  of  them  only  was  noticed 
in  the  judgment  of  the  Circuit  court,  and 
on  that  the  judgment  of  the  County  court 
was  reversed.  Before  noticing  that,  we 
will  notice  one  other  of  the  errors  assigned 
in  the  judgment  of  the  County  court,  which 
error,  we  think,  is  well  assigned,  and  upon 
it,  also,  that  judgment  might  have  been 
reversed.  The  error  here  referred  to  is  the 
first  in  the  defendant's  assignment  of  errors 
in  his  petition  for  a  supersedeas  to  the  said 
judgment  of  the  County  court;  that  is,  that 
**the  court  erred  in  refusing  to  continue  the 
case  upon  motion  of  petitioner,  as  appears 
from  the  second  bill  of  exceptions  filed  in 
the  case." 

The  defendant,  undoubtedly,  would  have 
had  good  ground  for  a  continuance  of  the 
case  on  account  of  the  absence  of  the  plain- 
tiff, but  for  the  agreement  made  between 
them  in  regard  to  the  production  on 
IS  the  trial  of  *the  cause  of  the  agree- 
ment, then  in  her  possession,  under 
which  he  claimed  to  be  entitled  to  the  pos- 
session of  the  land  in  question.  She  had 
been  duly  summoned  as  a  witness,  and  was 
absent  at  the  trial;  and  her  materiality  as 
a  witness  for  the  defendant  was  proved  to 
the  court.  This  state  of  facts,  standing  by 
itself,  would  have  presented  a  plain  case 
for  a  continuance.  But  the  defendant  fur- 
ther proved  that  he  had  told  the  plaintiff, 
that  if  she  would  cause  the  said  agreement 
to  be  produced  in  evidence  on  the  trial  of 
the  cause,  then  she  need  not  attend  the 
court.  And  if  the  plaintiff  had  been  will- 
ing, when  the  case  was  called  for  trial,  to 
produce  the  said  agreement  as  evidence  in 
the  cause,  there  would  have  been  no  ground 
for  a  continuance  on  account  of  her  absence. 
But  her  counsel  refused  in  open  court,  upon 
being  applied  to,  to  consent  that  the  said 
writing  should  go  before  the  jury,  but  said 
they  would  produce  it  in  court  on  the  trial 
of  the  case,  as  notified,  and  that  the  ques- 
tion of  admitting  it  before  the  jury  was  to 
be  determined  hereafter.  Now,  if  the  un- 
derstanding between  the  plaintiff  and  de- 
fendant was  as  proved  by  the  defendant, 
that  the  said  writing  should  be  produced  in 
evidence  on  the  trial,  then,  clearly,  the 
refusal  of  the  plaintiff's  counsel  to  consent 


that  said  writing  should  go  before  the  jury 
entitled    the    defendant    to  a   continuance, 
notwithstanding    the    declaration    of    said 
counsel,  as  aforesaid,  that   they  would  pro- 
duce said  writing  in  court  on   the    trial    of 
the  case,  as  notified,  and  that  the   question 
of  admitting  it  before  the   jury    was    to   be 
determined    hereafter.      The    condition    on 
which  the  defendant  had  consented    to  dis- 
pense with  the  necessity   of  the   plaintifTs 
personal  attendance   on   the   trial  as  a  vrit- 
ness  on  his  behalf,    not   having    been    per- 
formed, he  of  course  had  the   same  right  to 
a   continuance    that   he   would  have  had  if 
there  never  had   been   any   such  condition. 
The    declaration  of  the  plaintiff's  counsel, 
that    they    would    produce   said  writing-  in 
court  on  the  trial,  and  that   the  ques- 

16  tion  *of  admitting   it  before  the  jury 
was  to  be  determined  hereafter,  makes 

no  difference.  The  condition  as  proved  by 
the  defendant,  in  which  view  we  are  now 
considering  it,  was  that  the  said  writing 
should  be  produced  in  evidence  on  the  trial ; 
that  is,  should  be  read  as  evidence  before 
the  jury ;  not  that  the  question  of  admissi- 
bility should  first  be  referred  to  the  decision 
of  the  court,  and  the  writing  be  produced 
in  evidence  only  in  the  event  of  its  being 
determined  to  be  legally  admissible. 

There  was,  on  the  motion  for  a  continu- 
ance, evidence  before  the  court  tending  to 
show  that  the  defendant  had  said  he  told 
the  plaintiff  she  need  not  attend  as  a  wit- 
ness, if  she  would  produce  the  said  writing 
before  the  court,  saying  nothing  about  its 
being  produced  to  be  read  in  evidence  on 
the  trial  of  the  cause.  But  the  weight  of 
evidence  decidedly  sustained  the  defendant 
in  his  view  of  the  condition  on  which  he 
agreed  to  dispense  with  the  necessity  of  the 
presence  of  the  plaintiff  as  a  witness  on 
the  trial. 

But  whether  the  plaintiff  or  the  defendant 
were  right  in  regard  to  their  respective 
views  of  the  said  condition,  there  was,  at 
least,  a  misunderstanding  between  them  on 
the  subject ;  and  that  of  itself,  entitled  the 
defendant  to  a  continuance  of  the  cause  to 
prevent  the  effect  of  a  surprise  upon  him. 

If,  however,  the  plaintiff  desired  to  avoid 
a  continuance  on  that  ground,  she  had  it 
in  her  power  to  do  so,  by  consenting  that 
the  said  writing,  which  her  counsel  then 
had  in  court,  should  be  read  in  evidence 
before  the  jury  on  the  trial  of  the  cause. 
There  could  have  been  no  good  reason  for 
refusing  so  to  consent,  if  the  said  writing 
were  legally  admissible,  as  the  plaintiff  by 
her  counsel  now  contends  that  it  was.  It 
is  contended  further  by  her  counsel  that 
there  was  no  necessity  for  such  consent; 
that  the  said  writing  was  clearly  admissible 
evidence  though  insufficiently  stamped,  and 
that  the  defendant  would  have  been 

17  entitled  to  read  it  in  evidence  *bcfore 
the  jury  when  the  time  came  to  do  so. 

But  it  was  not  then,  if  it  be  now,  a  settled 
question,  that  such  evidence  is  admissible. 
The  defendant's  counsel  manifestly  thought 
that  it  was  not  admissible,  and  the  plain- 
tiff's counsel  probably  then  entertained  the 
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same  opinion;, though  he  is  now  of  a  differ- 
ent opinion,  and  cited  in  his  brief  several 
recent  authorities  to  sustain  his  present 
opinion.  At  all  events,  the  plaintiff's 
counsel,  by  refusing  to  consent  that  the 
said  writing  should  be  read  in  evidence, 
plainly  indicated  an  intention  to  question 
its  admissibility  when  it  should  be  offered 
as  evidence  before  the  jury ;  and  the  de- 
fendant was  not  bound  to  run  the  risk  of 
its  being  excluded,  but  had  a  right  to  have 
the  case  continued,  when  the  plaintiff  re- 
fused to  give  her  consent  as  aforesaid. 

We  will  now  proceed  to  consider  the 
ground  of  error  on  which  the  judgment  of 
the  County  court  was  reversed  by  the  Cir- 
cuit court;  that  is,  that  the  evidence  of  the 
defendant  which  was  excluded  by  the 
County  court,  was  admissible  evidence  and 
ought  not  to  have  been  so  excluded. 

The  question  presented  by  this  assign- 
ment of  error  arises  on  the  4th  bill  of  ex- 
ceptions; from  which  it  appears,  that  on 
the  trial  of  the  cause,  the  plaintiff  proved 
herself  to  be  the  owner  in  fee  of  the  lands 
in  question,  and  that  defendant  was  in  pos- 
session on  the  5th  day  of  November  1869, 
the  date  of  the  writ,  and  was  still  in  pos- 
session at  the  time  of  the  trial,  and  the 
plaintiff  lived  two  miles  from  the  main 
dwelling  which  was  occupied  by  the  defend- 
ant on  said  premises;  and  closed  her  evi- 
dence. The  defendant,  to  sustain  the  issue 
on  his  part,  then  introduced  two  receipts 
signed  by  the  plaintiff  in  the  words  and 
figures  following,  to  wi^: 

**Received  of  C.  L/.  Peck,  three  hundred 
dollars,  amount  in  full  for  the  rent  of  my 
property  for  the  year  1868. 

M.  B.  Taylor." 

[U.    S.    revenue    stamp,    2  cents;    can- 
celled. ] 
18  ***Receivedof  C.  L.  Peck,    January 

1,  1870,  three  hundred  dollars  in  full, 
for  the  rent  of  my  property  for  the  year  1869, 
according  to  contract.        M.  B.  Taylor.*' 

[U.  8.  revenue  stamp,  2 cents;  cancelled.] 

And  proved  that  the  sum  of  money  men- 
tioned in  the  receipt   which   is  not  dated, 
was  paid  partly  in  1868,  and  the  balance  in 
September  1869 ;  that  the   payment   in  Sep- 
tember 1869,  was  not  made  by  the  defendant 
in  person,  but  by  an   agent,    and   that    the  i 
receipt  was  given  on  the  1st  day  of  January 
1870.     And  he  further  proved   that  the  sum  ■ 
of  money  mentioned  in  the  receipt  bearing  | 
date   January    1st,    1870,   was  actually  paid , 
on  the   said   1st  day  of  January  1870,  and 
was    for   the    use   and   occupation   of  said ' 
premises    for  the  year  1869 ;  and  he  further 
proved   that    he  had   been  in  possession  of , 
said    land    since    the    1st  of  January  1868. 
And    thereupon,    the   defendant  announced 
that  he   was   through    with    his    evidence.  ' 
The  plaintiff  then  moved   the   court   to  ex- 
clude from  the   jury   all  the  evidence  intro- 
duced by  the  defendant,  on  the  ground  that 
there  was  a  written  article  of  lease  between 
the  parties  relative  to   the  land   in  dispute ; 
which  motion  was  resisted   by  the  defend- 
ant.    But  the  court  sustained  the  plaintiff's 
motion    and   excluded    the    said    evidence; 


and  the  defendant  excepted.  Other  matters 
are  set  out  in  the  bill  of  exceptions,  which 
need  not  be  here  repeated.  Afterwards,  on 
the  plaintiff's  motion,  the  court  admitted 
so  much  of  the  defendant's  evidence  as 
proved  that  defendant  had  been  in  posses- 
sion of  the  land  in  controversy  since  the  1st 
January  1868,  but  excluded  all  the  balance 
of  said  evidence ;  to  which  ruling  of  the 
court  the  defendant  again  excepted;  and 
this  constitutes  the  ground  of  his  5th  bill 
of  exceptions. 

The  defendant's   evidence    was  excluded 

by  the  County  court  upon   the   ground  that 

parol  evidence  is  inadmissible  to  prove  the 

contents  of  a  written  contract,  unless 

19  *the  non-production   of   such  contract 
is  first  duly   accounted  for;  and  that 

to  admit  the  said  evidence  of  the  defendant 
in  this  case,  would  be  to  violate  that   rule. 

There  is  no  doubt  about  the  existence  of 
the  rule  or  its  wisdom.  The  only  question 
is,  does  this  case  fall  within  it?  Or  does 
not  this  case  come  within  some  exception 
to  the  rule? 

First.  We  think  this  case  does  not  fall 
within  the  rule.  In  other  words,  that  the 
rule  does  not  apply  to  it.  The  evidence  was 
not  offered,  and  does  not. tend,  to  prove  the 
contents  of  a  written  contract.  It  was 
offered,  and  tends  only,  to  prove  that  at  the 
time  of  the  institution  of  the  action,  the 
defendant  occupied  the  land  in  controversy 
as  the  plaintiff's  tenant.  The  terms  of  the 
tenancy,  or  of  the  lease  under  which  the 
defendant  then  held  the  premises,  was  per- 
fectly immaterial.  If  he  held  them  at  that 
time  as  tenant,  no  matter  on  what  terms 
and  conditions,  he  held  them  lawfully,  and 
the  plaintiff  had  no  right  to  recover  in  the 
action.  That  he  held  them  as  tenant  of  the 
plaintiff,  and  not  adversely,  was  a  fact 
which  could  be  proved  by  parol  evidence, 
and  need  not  of  necessity  be  proved  by  the 
production  of  the  lease,  though  there  may 
have  been  no  reason  for  its  non-production. 
It  is  well  settled  in  England  that  the  ex- 
istence of  a  tenancy  between  the  parties 
may  be  shown  by  parol,  though  the  demise 
be  in  writing.  Rex  v.  Holy  Trinity, 
Kingston  upon  Hull,  7  Barn,  and  Cres.  611, 
14  Eng.  C.  L.  R.  101,  If  the  fact  of  the 
occupation  of  land  is  alone  in  issue,  with- 
out respect  to  the  terms  of  the  tenancy, 
this  fact  may  be  proved  by  any  competent 
oral  testimony,  such  as  payment  of  rent, 
or  declarations  of  the  tenant,  notwithstand- 
ing it  appears  that  the  occupancy  was  under 
an  agreement  in  writing;  for[here  the  writ- 
ing is  only  collateral  to  the  fact  in  question. 
Thus  the  law  is  laid  down  by  Professor 
Greenleaf,  1  Greenl,  on  Ev.  \  87;  and  he 
cites  the  following  cases  to  sustain  him: 
Rex  V.  Holy  Trinity,  &c. ,  supra ;  Doe 

20  V.  Harvev,  8  Bing.  R.  239,  ^241 ;  Spiers 
V.  Willison,  4  Cranch.    U.    S.  R.  398; 

Dennett  v.  Crocker,  8  Greenl.  R.  239,  244. 
The  case  of  Rex  v.  The  Holy  Trinity,  &c., 
which  was  decided  by  the  whole  court  of 
King's  Bench  in  1827,  was  questioned  in 
the  case  of  Strother,  Ac.  v.  Barr,  Ac,  de- 
cided by  the  common  pleas  in  1828;  5  Bing. 
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R.  136,  15  Eng.  C.  L.  K.  391;  and  the  opin- 
ion of  Best,  C.  J.,  in  that  case,  was  much 
i^elied  upon  in  the  argument  of  the  counsel 
for  the  plaintiff  in  this  case.  But  in  that 
case  there  was  an  equal  division  of  the 
court,  and  the  decision  was  against  the 
opinion  of  the  Chief  Justice.  He  was 
the  only  judge  in  the  case  who  questioned 
the  correctness  of  the  decision  of  Rex  v.  The 
Holy  Trinity,  &c.,  while  two  of  the  three 
other  judges  strongly  relied  upon  it  as  a 
binding  authority. 

Secondly,  But  even  if  the  rule  in  question 
were  applicable  to  such  a  case  as  this,  it 
comes  within  the  exception  to  the  rule  which 
was  declared  in  the  case  of  Slatterie  v. 
Pooley,  6  Mess.  &  Welsh.  R.  664,  decided 
by  the  Court  of  Exchequer  in  1840,  and 
cited  by  the  Attorney-General  in  this  case. 
That  exception  is,  that  *^a  parol  admission 
by  a  party  to  a  suit  is  always  receivable  in 
evidence  against  him,  although  it  relate  to 
the  contents  of  a  deed  or  other  written  in- 
strument ;  and  even  though  its  contents  be 
directly  in  issue  in  the  cause."  Parke,  B., 
in  his  opinion  in  that  case,  after  admitting 
that  the  case  of  Bloxam  v.  Klsee,  decided 
by  Ltord  Tente'rden  at  Nisi  Prius,  was  no 
doubt  to  the  contrary,  said,  that  '^since 
that  case,  as  well  as  before,  there  have  been 
many  reported  decisions,  that  whatever  a 
party  says,  or  his  acts  amounting  to  ad- 
missions, are  evidence  against  himself, 
though  such  admissions  may  involve  what 
must  necessarily  be  contained  in  some  deed 
or  writing.'*  '*Many  of  these  cases  are 
collected  in  the  1st  Vol.  of  Messrs.  Phillips 
Sl  Amos,  p.  364;  and  any  one  experienced 
in  the  conduct  of  causes  at  Nisi  Prius,  must 
know  how  constant  the  practice  is.     Indeed, 

if  such  evidence  were  inadmissible, 
21        *the  difficulties  thrown  in  the  way  of 

almost  every  trial  would  be  nearly 
insuperable.  The  reason  why  such  parol 
statements  are  admissible,  without  notice 
to  produce,  or  accounting .  for  the  absence 
of  the  written  instrument,  is,  that  they  are 
not  open  to  the  same  objection  which  be- 
longs to  parol  evidence  from  other  sources, 
where  the  written  evidence  might  have  been 
produced ;  for  such  evidence  is  excluded  from. 
the  presumption  of  its  untruth,  arising 
from  the  very  nature  of  the  case,  where 
better  evidence  is  withheld;  whereas,  what 
a  party  himself  admits  to  be  true,  may 
reasonably  be  presumed  to  be  so.  The 
weight  and  value  of  such  testimony  is  quite 
another  (question.  That  will  vary  accord- 
ing to  circumstances,  and  it  may  be  in 
some  cases  quite  unsatisfactory  to  a  jury. 
But  it  is  enough  for  the  present  purpose 
to  say,  that  the  evidence  is  admissible." 
lyord  Abinger,  C.  B.,  * 'concurred  in  what 
was  said  by  Parke,  B. ;  and  stated  that  he 
had  always  considered  it  as  clear  law,  that 
a  party's  own  statements  were  in  all  cases 
admissible,  whether  they  corroborate  the 
contents  of  a  written  instrument  or  not. ' ' 
The  other  Barons  who  sat  in  the  case,  also 
concurred.  This  case  is  entitled  to  very 
great  respect,  looking  to  the  high  character 
of  the  judges  who  decided  it.     Than  Baron 


Parke  and  Lord  Chief  Baron  Abinger,  there 
have  perhaps  been  no  English  judges  of 
higher  standing. 

The  case  of  Slatterie  v.  Pooley  has  since 
been  confirmed  by  a  unanimous  decision 
of  the  court  of  Common  Pleas  in  the  case  of 
Howard  v.  Smith,  3  Man.  &  Gran.  254,  42 
Eng.  C.  L.  R.  139,  decided  in  1841,  and  also 
cited  by  the  Attorney-General. 

According  to  these  cases,  which  we  think 
correctly  expound  the  law,  the  receipts  of 
the  plaintiff  for  rent  for  the  years  1868  and 
1869,  which  were  excluded  as  aforesaid, 
were  clearly  admissible. 

And  we  think  that  all  the  evidence  of  the 
defendant  which  was  excluded  by  the  County 
court    was   admissible  evidence,  and  ought 
not  to  have  been  so  excluded. 

22  *We  are,  therefore,    of  opinion  that 

there  is  no  error  in   the   judgment  of 
the  Circuit  court,  and  that  it  be  affirmed. 
The  judgment  is  as  follows : 

This  day  came,  &c. ,  and  the  court  having 
maturely  considered,  &c.,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  there  is  no  error  in  the  said 
judgment  of  the  said  Circuit  court.  There- 
fore, it  is  considered  that  the  said  judgment 
be  affirmed,  and  that  the  defendant  recover 
of  the  plaintiff  thirty  dollars  damages,  and 
his  costs  by  him  about  his  defence  in  this 
behalf  expended.  Which  is  ordered  to  be 
certified  to  the  said  Circuit  court  of  Mont- 
gomery county. 

Judgment  of  the  Circuit  court  affirmed. 


23  *McComas  v.  Easley. 

June  Term,  1871,  Wytheyllle. 
Absent,  Staples.  J.* 

I.  Parol  Contract  for  Sale  of  Land— Specific  PbiIoimh 

■nce.^-In  a  bill  by  the  purchaser  for  the  specific 
performance  of  a  parol  contract  for  the  sale  of 
land,  the  contract  as  stated  in  the  bill  must  be  sus- 
tained by  the  evidence,  or  the  bill  will  be  dis- 
missed. 

a.  Same— Same— Bill  Does  Not  State  True  Coiitract4— 

In  such  a  case,  where  a  different  contract  is  stated 
In  the  answer,  and  is  sustained  by  the  eTtdence, 
the  bill  may  be  dismissed,  or  the  court  maty,  in  a 
proper  case,  ffive  to  the  plaintiff  the  election  to 
have  the  contract  as  proved  enforced,  or  to  hare 
it  rescinded. 

*He  had  been  counsel  in  the  cause. 

tContracts— Specific  Performance.— See  foot-note  to 
Stearns  v.  Beckham,  31  Qratt.  370. 

$Same— Specific  Performance- BUI  Does  Not  State 
True  Contract.— In  W.  Va.,  O.  &  O.  L.  Co,  v.  VinaL  14 
W.  Va.  087,  the  court  said  :  "If  the  contract  between 
the  parties  is  different  from  the  contract  set  up  in 
the  bill,  and  the  true  contract  is  proved  by  the 
defendant,  the  court  ouffht  seiierally  not  to  dismiss 
the  bill,  but  decree  specific  performance  of  the  con- 
tract as  proved,  where  it  will  produce  neither  hard- 
ship nor  injustice  to  the  parties.  McComas  t. 
Easley,  21  Gratt  81 :  Baldenberff  v.  Warden.  U  W. 
Va.  407." 
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3.  Contract  for  Personalty  and  Realty— Uen  on  Realty.* 

— Wbere  one  contract  is  made  for  the  sale  .and 
purchase  of  both  real  and  personal  property,  and 
a  lumplnsr  sum  is  to  be  paid  for  both:  the  whole 
sum  is  a  charge  upon  the  real  estate,  and  a  con' 
▼eyance  of  the  real  eHtate  will  only  be  decreed 
upon  the  payment  of  the  whole  amount. 

4.  5«me— Rosclsaion  of  Contract—  Improvements,  t— If 
the  purchaser  elect  to  have  the  contract  rescinded, 
he  is  to  be  charged  with  the  value  of  the  personal 
property  which  he  has  received,  with  interest,  and 
with  rents  and  profits  of  the  real  estate  of  which 
he  has  been  in  possession,  and  is  to  be  credited 
with  so  much  of  the  purchase  money  as  he  has 
paid,  with  interest,  and  with  the  value  of  perma- 
nent improvements  made  upon  the  property. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Giles  county,  in  December  1866,  by  John 
W.  Easley  against  Sarah  M.  McComas, 
widow,  devisee  and  administratrix  of  Dr. 
Wm.  W.  McComas,  deceased,  to  enforce  the 
specific  execution  of  a  contract  for  the  sale 
by  the  latter,  in  his  lifetime,  to  the  plain- 
tiff, of  a  house  and  lot  in  the  town  of 
Pearisburg,  in  the  county  of  Giles,  and  to 
enjoin  the  defendant  from  further  proceed- 
ings in  an   action    of  ejectment  which  she 

had  instituted  for  the  recovery  of 
24        *the  property.     The  case  is  sufficiently 

stated  in  the  opinion  of  the  court, 
delivered  by  Judge  Christian.  The  court 
below  decreed  a  specific  execution  of  the 
contract,  as  alleged  in  the  bill,  and  per- 
petuated the  injunction.  And  thereupon 
Mrs.  McComas  applied  to  this  court  for  an 
appeal  from  the  decree ;  which  was  allowed. 

B.  R.  Johnston  and  Jno.  T.  Campbell,  for 
the  appellant. 

Mahood  and  J.  R.  Johnston,  for  the  ap- 
pellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  is  before  us  upon  an  appeal 
from  a  decree  of  the  Circuit  court  of  Giles 
county.  The  bills,  original  and  amended, 
are  filed  by  the  appellee,  John  W.  Easley, 
to  enforce  the  specific  execution  of  a  con- 
tract which  he  alleges  was  entered  into  with 
the  appellee's  testator,  Wra.  W.  McComas, 
in  the  year  1860.  The  original  bill  alleges 
that  the  appellee  Easley  purchased  of  Mc- 
€k>mas,  some  two  years  before  the  death  of 
the  latter,  a  certain  house  and  lot  in  the 
town  of  Pearisburg,  for  the  sum  of  $1,200, 
to  be  paid  in  a  note  for  that  sum  at  ninety 
days,  negotiable  and  payable  at  the  Bank 
of  the  Old  Dominion  at  Pearisburg.  It  is 
further  alleged  that  this  note  was  after- 
wards negotiated  in  said  bank  by  McComas 
and  paid  at  maturity  by  Easley,  and  that 
the  proceeds  of  said  note  were  paid  over  to 
McComas  as  full  payment  for  the  purchase 
of  said  house  and  lot.  It  is  admitted  by  the 
appellee  (  Easley)    that   the   contract  with 

«Contrsct  for  Personalty  and  Realty— Lien  on  Realty. 
— See  Clarke  t.  Curtis,  11  Lelffh  569. 

tSame  —Resdislon  —Improvements.  —  See  Hoover  ▼. 
Calhoun.  16  Oratt.  100. 


McComas  was  by  parol — his  said  bill  alleg- 
ing that  he  **took  no  title  bond  or  other 
writing,  or  memorandum,  setting  forth  the 
contract,  for  the  reason  that  McComas 
promised  to  make  to  him  a  title  in  fee 
simple  to  said  house  and  lot."  He  further 
alleged  in  his  original  bill,  that  at  the  time 
of  the  contract,  McComas  and  his  family 
were  residing  in   the   house ;  that  he^ 

25  McComas,   had  expressed  *his  inten- 
tion to  remove  to  one  of  the  Southern 

States  in  a  short  time;  and  that  by  the 
terms  of  their  agreement  he  was  to  continue 
in  the  possession  of  the  house  and  lot  until 
it  was  convenient  for  him  to  vacate  it ;  that 
in  the  fall  of  1860  he  did  vacate  the  premises 
and  deliver  full  possession  to  the  appellee, 
and  that  he  has  continued  in  actual  posses- 
sion ever  since.  The  appellee  further  states 
in  his  said  original  bill,  that  the  said  Mc- 
Comas entered  the  .army  shortly  after  the 
commencement  of  the  late  war,  and  was 
killed  in  battle  in  April  1862;  and  that 
he  never  conveyed  the  legal  title  to  said- 
house  and  lot.  That  by  his  will  he  devised 
his  whole  estate,  real  and  personal,  to  his 
wife,  Sarah  M.  McComas,  who  thereby  be- 
came invested  with  the  legal  title ;  and  he 
further  alleges  that  she  had  instituted  an 
action  of  ejectment  against  him  to  recover 
possession  of  the  property.  The  prayer  of 
his  bill  is  that  the  *'said  Sarah  M.  Mc- 
Comas may  be  enjoined  and  inhibited  from 
further  proceedings  in  her  action  of  eject- 
ment, and  that  the  court  may  decree  a  spe- 
cific execution  of  the  contract"  between  the 
appellee  and  the  said  W.  W.  McComas ;  and 
that  the  said  Sarah  McComas  should  be 
compelled  to  execute  a  deed  conveying  to 
him  the  legal  title  to  said  house  and  lot. 

Upon  the  presentation  of  this  bill  to  the 
judge  of  the  Circuit  court  of  Giles,  the 
honorable  R.  M.  Hudson,  in  vacation,  an 
injunction  was  awarded,  upon  condition 
that  the  complainant  (the  appellee  here), 
should  confess  judgment  in  the  action  of 
ejectment,  and  give  bond  for  the  payment 
of  costs  and  damages ;  which  was  accord- 
ingly done. 

To  this  bill  the  appellant,  Sarah  M.  Mc- 
Comas, who  was  the  sole  devisee  of  her 
husbaiad,  Wm.  W.  McComas,  promptly  filed 
her  answer.  She  denies  that  the  contract  as 
set  forth  in  the  complainant's  bill  was  the 
contract  between  him  and  her  deceased 
husband,  but  insists  that  from  frequent 
conversations  with  her  husband,  she 

26  believed  '^the   contract   to  have  been 
entirely  different  from  that  set  forth ; 

and  proceeds  to  give  in  much  detail  the 
conversation  of  her  said  husband,  and  the 
repeated  admissions  of  the  complainant  to 
her  in  reference  to  the  contract;  alleging 
that  the  complainatit  and  her  deceased  hus- 
band were  partners  in  the  practice  of  medi- 
cine, and  that  her  husband.  Dr.  McComas, 
proposing  to  retire  from  the  profession,  and 
probably  to  leave  the  State,  agreed  to  sell 
the  house  and  lot,  together  with  his  good'* 
will,  medicines  and  surgical  instruments, 
for  a  certain  price.  That  the  object  in 
making  the  sale  of  the  house  and  lot  to  the 
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appellee,  Dr.  Easley,  was  to  enable  him 
also  to  dispose  of  his  g^ood-will,  medicines, 
&c. ,  at  the  same  time ;  that  the  sale  of  |he 
house  and  lot  and  of  the  medicines,  good- 
will, &c.,  was  one  and  the  same  trans- 
action, the  one  dependent  on  the  other,  made 
at  the  same  time ;  that  no  definite  amount 
was  fixed  upon  as  the  price  of  the  house 
and  lot ;  that  while  she  had  heard  Dr.  Mc- 
Comas  speak  of  $1,650  as  the  value  of  the 
house  and  lot,  he  said  at  the  same  time  he 
would  not  dispose  of  them  unless  he  could 
also  g-et  a  certain  amount  for  his  medical 
practice,  medicines,  and  surgical  instru- 
ments. 

The  appellant  further  answers,  that  in 
the  spring  of  1860  Dr.  McComas  retired 
from  the  practice  of  medicine,  thus  dis- 
solving the  partnership,  and  that  com- 
plainant then  took  exclusive  use  of  the 
office,  medicines,  surgical  instruments,  &c. , 
and  employed  them  for  his  own  individual 
use. 

Upon  the  filing  of  this  answer,  the  com- 
plainant amended  his  bilL  He  admits  the 
m<  dical  partnership  that  existed  between 
himself  and  Dr.  McComas.  He  admits,  that 
at  the  time  of  the  purchase  of  the  house  and 
lot  he  also  purchased  of  Dr.  McComas,  his 
medicines,  surgical  instruments  and  the 
good- will  of  his  medical  practice,  at  the 
price  of  $450;  but  insists  that  ^*this  formed 
no  part  of  the  purchase  money  of  the  house 
and  lot,  and  that  no  particular  time 
27  was  specified  for  its  *payment."  He 
reiterates  the  prayer  of  his  original 
bill  for  a  specific  execution  of  the  contract 
as  to  the  house  and  lot,  insisting  that  this 
was  an  independent  transaction,  and  alleg- 
ing that  the  $450  was  no  longer  due,  because 
upon  a  settlement  of  the  partnership  account 
t>etween  him  and  Dr.  McComas,  there  would 
be  an  indebtedness  to  him  more  than  suffi- 
cient to  liquidate  the  said  sum  of  $450. 

Upon  these  issues  of  fact  made  by  the 
bills  and  answers,  numerous  depositions 
were  taken,  and  while  the  evidence  is  con- 
flicting to  some  extent,  (though  much  ap- 
parent conflict  may  easily  be  reconciled  by 
a  careful  analysis  of  the  testimony),  yet, 
upon  a  careful  consideration  of  the  whole 
evidence  produced  by  both  parties,  taken 
in  connection  with  the  appellee's  own  state- 
ment of  his  case  in  his  amended  bill,  we 
are  of  opinion  that  there  is  an  overwhelm- 
ing preponderance  of  the  testimony  to  show 
that  the  real  contract  between  the  parties 
was  not  the  contract  which  the  appellee 
sets  forth  in  his  said  original  and  amended 
bills,  and  which  he  has  come  into  a  court 
of  equity  to  enforce.  But  the  contract 
proved  indubitably  by  the  evidence  was, 
that  Dr.  McComas  sold  to  Dr.  Kasley  his 
house  and  lot,  together  with  his  medicines, 
surgical  instruments,  and  the  good-will  of 
his  medical  practice,  for  the  lumping  con- 
sideration of  $1,650.  Easley  himself,  in 
his  amended  bill,  alleges  that  this  was  the 
sum  which  he  agreed  to  pay,  but  insists  it 
was  a  separate  transaction,  admitting, 
however,  that  the  purchase  of  the  real  and 
personal    property    was   made  at  the  same 


time.  We  are  constrained  to  say,  from  the 
uncontradicted  evidence  in  the  cause,  that 
this  was  not  a  several  contract,  but  that  it 
was  one  and  indivisible.  The  object  of  Dr. 
McComas  was  to  sell  his  house  and  lot  to 
the  same  person  who  would  buy  out  his 
medicines,  &c.  He  proposed  to  retire  from 
the  practice  of  a  profession  in  which  he 
was  well  established.  The  fact  that  he 
could  sell  his  personal  effects  belonging  to 
his  profession,  together  with  the  good- 

28  will  of  his  practice,  *to  his  former 
professional  partner,  was  a  most  ma- 
terial consideration  in  selling  him  his  house 
and  lot.  It  was  also  a  reciprocal  induce- 
ment to  Dr.  Easley,  when  he  purchased  the 
medicines,  instruments  and  good- will  of 
Dr.  McComas*  medical  practice,  that  he 
should  purchase  the  house  and  lot,  in  order 
to  secure  the  same  locality  in  which  Dr. 
McComas  had  achieved  success  and  position 
in  the  same  profession.  We  are  firmly  of 
opinion  that  the  sale  and  purchase  of  the 
real  and  personal  property  were  made  at 
the  same  time,  under  one  contract,  that  the 
consideration  to  be  paid  for  the  whole  was 
the  sum  of  $1,650.  The  sum  of  $1,200  of 
the  purchase  money  was  paid  by  Easley, 
and  there  remains  due  the  sum  of  $450,  with 
interest  from  the  day  of  the  sale.  This 
balance  is  a  charge  upon  the  land  in  Kas- 
ley*s  possession.  The  contract  being  for 
the  sale  of  real  and  personal  estate,  for  a 
lumping  price,  the  real  estate  is  bound  for 
the  whole  purchase  money.  Clarke  A  al. 
V.  Curtis,  9  I^eigh,  559.  Certain  it  is,  that 
Easley  is  not  entitled  to  a  deed  conveying 
to  him  the  legal  title,  which  was  in  Mc- 
Comas, and  with  which  the  appellant  has 
now  become  invested  as  his  devisee,  until 
every  dollar  of  the  purchase  money  for  both 
real  and  personal  property  has  t>een  paid. 
His  pretence  is,  that  he  owes  nothing  on 
account  of  that  balance;  that,  upon  a  set- 
tlement of  the  partnership  account  between 
himself  and  Dr.  McComas,  there  will  be 
due  to  him  an  amount  more  than  sufficient 
to  discharge  that  balance.  Such  a  preten- 
sion cannot  be  allowed  in  a  court  of  equity. 
The  partnership  was  dissolved  in  1860.  I>r. 
McComas  was  killed  in  battle  in  1862.  It 
was  his  duty,  as  surviving  partner,  to  have 
closed  and  settled  the  business  of  the  part- 
nership. Nine  years  have  elapsed,  and  he 
has  not  taken  the  first  step  towards  such 
settlement,  and  the  debts  due  to  the  concern 
must  now,  in  all  probability,  be  barred  by 
time  or  are  hopeless  of  collection.  He  has 
not  only  made  no  settlement,  but,  according 

to  his  own  admissions,  has  destroyed 

29  the  evidence  *upon  which  alone  a  hiir 
and  just  settlement  could   possibly  be 

made. 

He  cannot  be  permitted  now  to  come  into 
a  court  of  equity  and  set  off  against  a  cer- 
tain existing  demand,  admitted  to  be  due, 
an  unliquidated,  uncertain  claim  which 
may  probably  arise  upon  a  settlement  of  a 
partnership  which  terminated  as  early  as 
1860,  which  settlement  has  been  now  made 
impossible  by  lapse  of  time  and  his  own 
default.     We  are,  therefore,  of  opinion  that 
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the  appellee  is  not  entitled  to  demand  a 
deed,  conveying  to  him  the  legal  title,  until 
he  has  first  paid  the  balance  due  upon  the 
whole  purchase,  to  wit :  the  sum  of  $450 
with  interest  from  the  day  of  sale. 

The  appellee  having  failed  to  establish 
by  proof  the  contract  which  he  sets  out,  and 
seeks  to  enforce,  and  the  evidence  in  the 
cause  having  established  a  different  con- 
tract between  the  parties,  the  court  ought 
either  to  have  dismissed  his  bill,  or  put  him 
to  his  election  either  to  have  the  contract 
as  proved,  executed,  or  rescinded.  It  was 
clearly  error  in  the  court  below  to  decree 
specific  execution  of  the  contract  which  he 
sought  to  enforce.  The  evidence  shows  that 
there  was  no  such  contract,  but  the  true 
contract  was  entirely  different. 

The  court  might  have  dismissed   the  bill, 
for   it   is  well   settled  that  a  party  coming 
into  a  court  of  equity  asking  for  the  specific 
execution  of  a  contract,  must  state  his  con- 
tract   with  reasonable  certainty,  and  prove 
it  as  stated ;  and  if  there   be  any  material 
difference    between   the  allegations  and  the 
proofs,  the  court  may  dismiss  the   bill,  and 
leave  the  parties  to  their  remedies  at  law. 
Fry  on  specific  performance,  165;  Anthony 
v.  Leftwitch,  3  Rand.,  238.     But  every  bill 
for   the   specific   execution   of  a  contract  is 
an    application    to    the  sound  discretion  of 
the  court.     It  is   not   a   case   requiring  the 
interposition  of  the  court  ex  debito  justitiae, 
but  rests   in   their   discretion    upon  all  the 
circumstances  of  each   particular  case.     In 
the    language   of   Lord    E^ldon,    in  13 
30        Vcsey's  R.  331:  **The  jurisdiction  ♦is 
not   compulsory    upon    the  court,  but 
the  subject  of   its   discretion ;  the  question 
is  not  what  the  court  must  do,   but   what  it 
may  do  under  the  circumstances,  either  ex- 
ercising  the    jurisdiction    by   granting  the 
specific    performance    on    abstaining    from 
it."      And     long    previous    to   him,    Lord 
Hardwicke  and  other  eminent  equity  judges 
in  England,  had,  in  a  great  variety  of  cases, 
asserted    the   same  discretionary    power  of 
the  court.     In   Joynes    v.    Statham,   3  Atk. 
R.  388,  Lord  Hardwicke   said,   the  constant 
doctrine  of  this  court  is,  that   it  is  in  their 
discretion  whether  under  the  circumstances 
of   the   case   before   them,  they  will  decree 
specific   performance,   or  leave  the  plaintiff 
to  his  remedy  at  law.     Later  jurists  both  in 
Kngland  and  the   United   States   have  reit- 
erated the  same  doctrine.     Chancellor  Kent 
in  Seymour  v.    Delancey,    6   John.  Ch.  R. 
222,  upon  an  extended  review  of  the  author- 
ities on  the  subject,  declares  it  to  be  a  set- 
tled principle  that  a  specific  performance  of 
a  contract  of  sale  rests  entirely  in  the  dis- 
cretion of  the   court.     This  court    has  re- 
peatedly  asserted    the    same    doctrine.      3 
Rand.  245;  6  Gratt.  78.     The  Supreme  court 
of  the   United    States   in  the  recent  case  of 
Willard   V.    Tayloc,    8  Wall.,  U.  S.  R.  553, 
have  reviewed   and   approved  the  decisions 
above  referred  to.     Of  course  the  discretion 
to    be    exercised    is    not    an   arbitrary  and 
capricious   one,    depending   upon    the  mere 
pleasure  of  the  court,  but  one  which  is  to  be 
exercised  and  controlled  by   the  established 


doctrines  and  settled  principles  of  equity, 
governed  by  the  circumstances  of  each  par- 
ticular case.  Willard  v.  Tayloe,  ubi  supra ; 
2  Story  Eq.  \  742,  751.  And  indeed  it  is 
not  in  conflict  at  all  with  these  views  to 
say,  that  where  a  contract  respecting  real 
property  is  in  its  nature  and  circumstances 
unobjectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  a  spe- 
cific performance  of  it,  as  it  is  for  a  court  of 
law  to  give  damages  for  the  breach  of  it.  2 
Story's  E>q.,  {751;  9  Ves.  R.  608;  4  Peter's 
U.    S.    R.    311,    328.     The  court  may, 

31  under  ^certain   circumstances,   refuse 
its  aid  and  leave   the   parties  to  their 

legal  remedies,  or  it  may  rescind  the  con- 
tract and  place  the  parties  in  statu  quo. 
Bowles  V.  Woodson,  6  Gratt.  78.  Or  if  the 
plaintiff  alleges  one  contract  and  the  de- 
fendant proves  another,  the  court  may 
compel  the  specific  execution  of  the  contract 
as  proved.  1  Dan'l  Ch.  Pract.,  Perkins' 
edition  451,  and  note;  Fife  v.  Clayton,  13 
Ves.  R.  546. 

Where  the  contract  between  the  parties  is 
different  from  the  contract  set  up  in  the 
bill,  and  the  true  contract  is  proved  by  the 
defendant,  the  court  ought  generally  not  to 
dismiss  the  bill,  but  decree  specific  per- 
formance of  the  contract  as  proved,  where 
it  will  produce  neither  hardship  nor  injustice 
to  the  parties :  Fry  on  Specific  Performance, 
302  and  note ;  Bradford  v.  Union  Bank  of 
Tennessee,  13  How.  U.  8.  R.  57;  and  it 
seems  this  too  against  the  claim  of  the 
plaintiff  to  have  his  bill  dismissed.  Fry 
(ubi  supra)  and  note;  Bradbury  v.  White, 
4  Greenl.  R.  391;  5  Paige's  R.  164;  Arnold 
V.  Arnold,  2  Dev.  Ch.  R.  467. 

It  is  the  advantage  of  a  court  of  equity, 
as  observed  by  Lord  Redesdale  in  Davis  v. 
Hone,  2  Sch.  &  Lef.  R.  341 ;  which  case  is 
quoted  approvingly  by. Mr.  Justice  Field  in 
delivering  the  opinion  of  the  Supreme  court 
in  Willard  v.  Tayloe:  *4t  is  the  advantage 
of  a  court  of  equity  that  it  can  modify  the 
demands  of  parties  according  to  justice, 
and  it  may  refuse  its  decree  unless  the  party 
will'take  a  decree  upon  condition  of  doing 
or  relinquishing  certain  things  to  the  other 
party. ' ' 

In  the  case  before  us,  we  think,  it  would 
be  most  equitable  not  to  dismiss  the  plain- 
tiff's bill,  and  remit  the  parties  to  their 
legal  rights.  Where  equity  can  do  complete 
justice  between  the  parties,  it  will  never 
turn  them  out  of  court  to  pursue  their  rem- 
edy at  law.  1  Munf .  63 ;  5  Pet.  U.  S.  R. 
263.  But  a  court  of  equity  having  complete 
jurisdiction  of  the  parties,  and  the  subject 
matter,  should  make    such    decree  as 

32  will  settle   the  rights  of  *the  parties, 
do  complete  justice  between  them,  and 

close  the  controversy  forever.  We  are 
therefore  of  opinion,  that  while  the  plaintiff 
cannot  have  specific  execution  of  the  con- 
tract he  seeks  to  enforce,  yet,  under  the 
circumstances  of  this  case,  he  ought  to  have 
his  election  (see  Hook  v.  Ross,  1  Hen.  & 
Mun.  310),  either  to  have  the  contract  re- 
scinded, or  to  have  it  performed  in  accord- 
ance with  the   agreement,    as   proved ;  that 
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is  to  say,  he  shall  be  entitled  to  demand 
and  receive  from  the  devisee  of  Dr.  Mc- 
Conias,  a  deed  conveying  such  title  as  Dr. 
McComas  had  in  the  house  and  lot  in  con- 
troversy, upon  condition  that  he  at  the  same 
time  shall  pay  over  to  the  personal  repre- 
sentative of  Dr.  McComas  the  sum  of  four 
hundred  and  fifty  dollars,  with  interest 
from  the  14th  day  of  April  1860.  But  if  he 
shall  so  elect,  then  the  contract  shall  be 
rescinded,  and  he  shall  deliver  up  the  house 
and  lot  to  Mrs.  McComas,  and  shall  be  en- 
titled to  receive  back  from  the  estate  of  Dr. 
McComas  the  sum  of  $1,200,  with  interest 
from  the  14th  day  of  April  1860,  which 
amount,  however,  shall  be  subject  to  a 
credit  of  $450,  as  of  the  same  day,  and  be 
credited  also  by  the  rents  and  profits  from 
the  time  he  took  possession  of  the  said 
house  and  lot,  less  the  value  of  improve- 
ments made  by  him,  and  also  by  whatever 
amounts  he  has  received  for  the  small  por- 
tion of  the  lot  which  he  has  sold. 

There  are  other  questions  presented  in 
the  record,  which  we  do  not  deem  it  neces- 
sary to  notice,  as  in  the  view  we  have  taken 
of  the  case,  they  become  of  no  imjiortance. 

We  are  of  opinion  that  the  decree  of  the 
Circuit  court  of  Giles  must  be  reversed,  and 
the  cause  remanded  to  that  court  to  be  fur- 
ther proceeded  in,  in  accordance  with  the 
principles  announced  herein. 

The  decree  is  as  follows: 

The  court  is  of  opinion,  for  reasons 
33  stated  in  writing^,  *and  filed  in  the 
record,  that  the  contract  set  forth  in 
the  original  and  amended  bills  of  the  ap- 
pellee, was  not  established  by  the  proofs  in 
,  the  cause.  But  the  court  is  of  opinion  that 
the  true  contract  and  agreement  of  the  par- 
ties was,  that  the  appellant's  testator,  W. 
W.  McComas,  sold  to  the  appellee  (K^sley) 
his  house  and  lot,  together  with  his  medi- 
cines, surgical  instruments,  and  good-will 
of  his  medical  practice,  for  the  lumping 
price  of  $1,650. 

And  the  court  is  further  of  opinion  that 
the  balance  of  that  sum  ($1,200  having  b^en 
paid),  to  wit:  the  sum  of  $450,  with  interest 
from  the  14th  day  of  April  1860,  is  still  due, 
and  is  a  charge  upon  th^  said  house  and  lot, 
and  that  the  said  appellee  (Easley)  is  Hot 
entitled  to  demand  and  receive  from  the 
devisee  of  W.  W.  McComas  a  deed  convey- 
ing to  him  the  legal  title,  until  he  shall 
have  first  paid  to  his  personal  representa- 
tive the  said  sum  of  $450,  with  interest  from 
the  14th  day  of  April  1860. 

But  the  court  is  further  of  opinion  that 
the  said  appellee  should  be  put  to  his  elec- 
tion, either  to  perform  the  contract,  as 
hereinbefore  set  out,  or  have  the  same 
rescinded ;  and,  if  he  should  refuse  to  per- 
form the  same,  or  elect  to  have  the  same 
rescinded  within  a  reasonable  time,  then 
the  house  and  lot  shall  be  delivered  up  to 
the  appellant;  and  an  account  shall  be 
taken,  in  which  the  appellee  shall  be  cred- 
ited with  the  sum  of  $1,200,  with  interest 
from  the  14th  day  of  April  I860,  together 
with  the  value  of  any  permanent  improve- 
ments  he    may  have   put  on  the  premises; 


and  he  is  to  be  charged  with  the  sum  of 
$450,  with  interest  from  14th  April  1860, 
and  also  the  rents  and  profits  from  the  date 
of  his  possession,  together  with  any  amounts 
he  may  have  received  for  any  portion  of  the 
said  lot  which  he  has  sold  since  he  came 
into  the  possession  of  the  same,  the  appel- 
lant to  convey  the  title  to  the  purchaser; 
and  the  balance  due,  if  any,  shall  be  a  claim 
against  the  estate  of  the  said  Wm.  W.  Mc- 
Comas. 
34  *It  is  therefore  decreed  and  ordered, 

that  the  said  decree  of  the  said  Cir- 
cuit court  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellee her  costs  in  the  said  Circuit  court, 
together  with  her  costs  expended  in  the 
prosecution  of  her  appeal  here.  And  the 
cause  is  remanded  to  the  said  Circuit  court, 
to  be  further  proceeded  in,  in  accordance 
with  the  foregoing  opinion. 

Decree  reversed. 


35 


*Qlenn  v.  Clark  &  als. 

June  Term.  1871,  Wythevllle. 


I.  Wills— Bqaltftble  Blectloii.*~C  by  his  will  irare  a 
farm  by  name  to  M,  and  he  ffave  another  farm  by 
name  to  O.  the  latter  farm  bein«r  the  most  valoa- 
ble;  andO  accepted  the  devise.  The  farm  glvtR 
to  M  was  in  fact  the  property  of  O.  and  had  been 
sold  by  his  father  to  C.  when  O  was  bat  twelve 
years  of  a^e.  Q  haylnc  elected  to  take  the  farm 
fflven  to  him,  must  relinquish  to  M  his  claim  to  the 
farm  devised  to  her. 

a.  Chancery  Practice—Deeree  between  C^^Defendaatf^t 
— 'VThere  the  equities  between  the  defendants  do 
not  arise  out  of  the  pleadings  and  proofs  between 
plainlicr  and  defendants,  there  can  be  no  decree 
between  co-defendants. 

a.  5ame— Same— Case  at  Bar.— M  havinff  filed  a  bill  to 
enforce  her  claim  to  the  land  left  to  her  by  C  and 
made  G  and  the  executor  of  C  defendants,  and  O. 
in  his  answer,  havinsr  repudiated  the  sale  of  his 
land  by  his  father,  and  insisted  that  the  will  of  C 
did  not  raise  a  case  of  election:  bnt  that  he  was 
entitled  to  hold  both  farms;  though  it  may  be  that 
a  part  of  the  purchase  money  for  his  land  Is  still 
due  from  C's  estate,  that  question  cannot  be  con- 
sidered in  this  case,  and  there  can  be  no  decree 
between  these  co-defendants  upon  it. 

William  G.  Clark  died  in  July  or  August 
1861.  By  his  will,  which  was  duly  admitted 
to   probate,    he  devised  to   his  sister  Mary 

*Wilb— Equitable  Blectlon.— For  further  instances 
of  equitable  election  in  keeping  with  the  principal 
case,  see  Upshaw  v.  Upshaw,  S  H.  A IC  881 :  Dixon  t. 
McCue,  14  Oratt.  640;  Gregory  v.  Gates,  30  GratL  81 
and  foot-note:  Kinnaird  ▼.  Williams.  8  Leigh  400: 
Moore  v.  Harper,  27  W.  Va.  882;  Bennett  v.  Harper, 
80  W.  Va.  546,  15  S.  E.  Rep.  143. 

tChancery  Practice— Decree  between  Co-Def  endaot*.— 

See  Ould  v.  Myers,  23  Gratt  388.  and  foot-note,  where 
cases  in  point  are  collected.  In  addition,  see  Don- 
nally  ▼.  Hewitt,  14  W.  Va.  741;  Vance  v.  Bvans.  11  W. 
Va.  848:  Alley  v.  Rogers.  10  Oratt  806;  Hoffman  v. 
Ryan,  21  W.  Va.  416;  Tavenner  ▼.  Barrett.  21  W.  Va. 
666:  Yates  v.  Stuart,  80  W.  Va.  124, 10  S.  E.  Rep. 
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Clark,  for  her  life,  three  tracts  of  land  in  I 
the  county  of  Washington,  called  respec- 
tively the  Hume  Place,  the  Hogue  Place, 
and  the  **Double  Cabin  Place,'*  and  he 
gave  these  three  tracts,  at  the  death  of 
Mary  Clark,  to  his  nephews  James  C, 
Peter  J.,  and  Thomas  Hope.  And  he  gave 
to  his  nephew  Benjamin  Glenn  a  farm 
called  the  Callison  farm. 

It  appears   that   the   tract   called   Double 
Cabin  Place  had  been  given  to  Benja- 

36  min  Glenn  by  his  uncle  James  *Clark ; 
and  that   James  C.  Glenn,    the  father 

of  Benjamin  Glenn,  had  sold  the  land  to 
Wm.  G.  Clark  in  1848,  when  Benjamin  was 
about  twelve  years  old;  and  said  Wm.  G. 
Clark,  and  his  devisees  had  been  in  posses- 
sion of  this  land  under  this  sale  for  some 
eighteen  years.  The  land  was  sold  for 
$360,  and  it  is  probable  that  a  part  of  the 
purchase  money  was  still  due.  After  the 
death  of  Wm.  G.  Clark,  Benjamin  Glenn 
took  possession  of  the  Callison  farm,  de- 
vised to  him  by  Wm.  G.  Clark,  and  the  bill 
alleges,  and  the  answer  seems  to  admit, 
that  he  has  sold  it.  He  certainly  accepted 
the  devise. 

Benjamin  Glenn  instituted  an  action  of 
ejectment  against  Mary  Clark  to  recover 
the  Double  Cabin  tract  of  land,  and  ob- 
tained a  judgment  thereon  in  April  1867; 
and  in  March  1868,  Mary  Clark,  James  C, 
Peter  J.  and  Thomas  Hope,  obtained  from 
the  judge  of  the  Circuit  court  of  Washing- 
ton county,  an  injunction  to  the  judgment. 
The  bill,  after  setting  out  the  foreg^oing 
facts  and  charging  that  after  Benjamin 
Glenn  came  of  age,  he  permitted  Wm.  G. 
Clark  to  remain  in  possession  of  the  land, 
and  in  fact  not  only  acquiesced  in  the  sale, 
but  actually  ratified  it,  says  that  they  un- 
derstand Benjamin  Glenn  claims  a  balance 
^s  due  him  for  the  land ;  and  that  if  there 
is,  it  is  due  from  the  estate,  which  is  ample 
to  pay  it,  and  it  should  be  paid  by  the  exec- 
utor and  not  by  the  plaintiffs.  They  are 
advised,  that  as  Benjamin  Glenn  has  ac- 
cepted the  devise  to  him  of  the  Callison 
place,  he  cannot  dispute  the  devise  to  the 
plaintiffs,  and  it  was  his  duty  to  prosecute 
his  claim  in  the  courts  for  the  balance  due 
him. 

They  made  Benjamin  Glenn  and  Wm.  T. 
Barr,  as  executor  of  Wm.  G.  Clark,  parties 
defendants  to  the  bill,  and  prayed  that 
Glenn  be  restrained  from  ousting  the  plain- 
tiffs from  the  possession  of  the  land,  and 
that  he  be  compelled  to  convey  the  said 
tract  of  land  to  them  according  to  their 
•  respective     rights     therein ;    that     if 

37  there  *be  any  of  the  purchase  money 
due  the  said   land,    that  the  same   be 

paid  by  the  said  executor,  and  for  general 
relief. 

Benjamin  Glenn  demurred  to  the  bill,  and 
also  pleaded  the  statute  of  frauds  and  per- 
juries. He  also  answered:  He  says  he  does 
not  believe  that  any  contract  was  made  be- 
tween James  S.  Glenn  and  Wm.  G.  Clark, 
that  they  regard  as  binding.  Respondent 
knew  that  the  property  had  been  devised  to 
him  by   his    uncle,  James   Clark,    and   did 


not  consider  that  Wm.  G.  Clark  had  any 
contract  for  it,  nor  did  he  ever  claim  that 
he  had.  He  never  called  on  respondent  to 
convey  it,  nor  did  he  ever  offer  to  pay,  and 
he  did  not  pay  respondent  one  cent  for  the 
property.  He  never  acquiesced  in  the  hold- 
ing of  Wm.  G.  Clark  and  those  claiming 
under  him,  by  way  of  acknowledging  any 
right  in  him,  for  he  never  asserted  any 
right  in  it  to  respondent.  He  denies  that 
the  will  of  Wm.  G.  Clark  requires  him  to 
elect  between  the  devise  to  him  and  his  own 
land.  He  holds  what  Wm.  G.  Clark  devised 
to  him,  and  he  holds  the  Double  Cabin  lot 
because  it  belongs  to  him.  He  cannot  ac- 
count for  the  disposition  made  by  his  uncle, 
Wm.  G.  Clark,  of  the  Double  Cabin  place, 
to  which  he  well  knew  he  had  no  title,  and 
complainants  admit  that  a  balance  is  due 
to  respondent  on  the  contract  they  allege 
was  made  with  James  G.  Glenn.  He  says 
possession  of  the  land  had  been  delivered 
to  him  by  the  sheriff  in  October,  1867,  and 
files  the  writ  and  return.  He  says  he  would 
at  one  time  have  taken  the  sum  of  $360  with 
interest  from  1848,  and  proposed  to  W.  B*. 
Barr,  the  executor  of  Wm.  G.  Clark,  to  do 
so,  if  he  or  Mary  Clark  would  give  him  a 
note  for  the  amount,  but  the  executor  de- 
clined. 

The  deposition  of  Wm.  B*.  Barr,  the  exec- 
utor of  Wm.  G.  Barr,  was  filed  in  the  cause 
by  the  plaintiffs.  He  states  that  in  1862, 
in  an  interview  between  himself  and  James 
and  Benjamin  Glenn,  James  Glenn  in- 
formed him  that  there  was  a  balance 
38  still  due  for  the  Double  *Cabin  tract, 
and  he  was  requested  to  settle  it,  and 
that  Benjamin  Glenn  expressed  himself  will- 
ing to  convey  the  land,  if  the  balance  stated 
by  James  Glenn  to  be  due  upon  the  land  was 
paid.  Witness  said  he  would  consult  the 
counsel  of  Clark's  estate,  and  would  do  ac- 
cording to  his  instruction.  Upon  consult- 
ing the  counsel  he  was  instructed  not  to 
pay  the  balance,  as  witness  would  be  liable 
for  it,  as  the  statute  of  limitation  barred 
it.  Of  this,  he  informed  James  Glenn; 
but  told  him  that  there  was  no  disposition 
to  evade  the  payment,  and  advised  him  to 
sue  for  it.  And  he  afterwards  told  Benja- 
min Glenn  that  he  was  authorized  to  state 
to  him  he  would  be  paid  the  balance  due 
him  by  the  parties  interested,  as  his  aunt, 
Mary  Clark,  and  the  Hopes  were  desirious 
to  avoid  a  family  suit.  He  replied  he  had 
no  compromises  to  make,  but  to  get  the 
farm,  as  he  thought  he  was  entitled  to  it. 
This  conversation  was  after  the  action  of 
ejectment  had  been  instituted. 

There  was  other  evidence  as  to  Benjamin 
Glenn's  willingness  to  make  the  deed  to 
Wm.  G.  Clark  in  his  lifetime,  which  it  is 
not  necessary  to  state ;  and  it  was  proved 
that  the  devise  to  Benjamin  Glenn  was 
much  more  valuable  than  the  Double  Cabin 
tract. 

The  cause  came  on  to  be  heard  on  the  17th 
of  September  1868,  when  the  court  held  that 
Benjamin  Glenn  having  accepted  the  de- 
vise pf  the  Callison  place  under  the  will  of 
Wm.  G.  Clark,  could  not  assert  a  claim  to 
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the  Double  Cabin  place;  and  he  was  di- 
rected to  deliver  possession  of  it  to  the 
plaintiflf,  Mary  Clark,  within  thirty  days 
from  the  date  of  the  decree,  and  that  he 
convey  the  same  to  Mary  Clark  for  life,  and 
after  death,  to  James  C.  Peter  and  Thomas 
Hope.  Trotn  this  decree  Benjamin  Glenn 
obtained  an  appeal  to  this  court. 

Baxter,  James  C.  Sheffey  and  J.  T. 
Campbell,  for  appellant. 

B.  R.  Johnston  and  John  A.  Campbell,  for 
the  appellee. 

39  ♦STAPLES,    J.     The    principle  of 
election  is  a  well  established  doctrine 

of  courts  of  equity.  It  is  said  to  be  founded 
upon  the  equitable  ground  of  an  implied  con- 
dition that  he  who  accepts  a  benefit  under 
an  instrument,  must  adopt  the  whole  of  it, 
conforming  with  all  its  provisions,  and 
renouncing  every  right  inconsistent  with 
them.  A  party  availing  himself  of  such 
instrument  in  one  particular,  must  not 
defeat  its  operation  in  another.  It  is  also 
well  settled  that  where  a  party  disposes  of 
the  absolute  right  in  property  in  which  he 
has  but  a  limited  interest,  he  necessarily 
shows  an  intention  to  extinguish  all  other 
conflicting  adverse  interests,  whether  pres- 
ent or  future,  direct  or  contingent.  1  Lead- 
ing Cases  in  Equity  400;  2  Story  Equity 
Jur.  2  10%. 

According  to  these  familiar  principles, 
the  appellant  having  accepted  the  devise  of 
the  **Callison  Farm,"  must  be  held  to  have 
ratified  the  devise  to  the  appellees  of  the 
**Double  Cabin  Farm,"  and  is  thereby 
estopped  to  assert  title  or  claim  to  the  lat- 
ter. This  was  conceded  in  the  p4-'tition, 
and  in  the  argument  of  appellant's  counsel 
before  this  court.  It  is  insisted,  however, 
that  the  appellant  is  entitled  to  the  purchase 
money  contracted  to  be  paid  for  his  land, 
and  that  the  court  below  ought  to  have 
rendered  a  decree  accordingly  in  his  behalf. 
The  practice  of  decreeing  between  co-de- 
fendants is  not  much  favored  by  the  courts. 
There  is  an  increasing  indisposition  to  ex- 
tend that  practice  further  than  it  has 
already  been  carried. 

In  Taliaferro  v.  Minor,  1  Call.  456,  the 
Court  of  Appeals  revereed  the  decree  of  the 
court  below  upon  the  ground  that  the  plead- 
ings raised  no  issue  between  the  co-defend- 
ants as  to  the  state  of  the  accounts  between 
them.  And  in  Blair  v.  Thompson,  11  Gratt. 
441,  Judge  Allen  laid  down  the  rule  to  be, 
*' where  the  equities  between  the  defendants 
do  not  arise  out  of  the  pleadings  and  proofs 
between  pldintiffs  and  defendants,  there 
can  be  no  decree  between  co-defend- 
ants." 

40  *In  this  case,  the  appellees  in  their 
bill   alleged    that    James    Glenn,    the 

father  of  the  appellant,  sold  the  land  in 
controversy  to  the  testator  Clark,  and  that 
this  sale  had  been  ratified  by  appellant  upon 
arriving  at  maturity;  and  in  any  view  the 
appellant,  by  accepting  the  devise  of  the 
Callison  estate,    had  ratified   the   devise  to 


the  appellees.  In  his  answer  the  appellant 
controverted  all  these  positions,  denying 
the  sale — denying  the  ratification  on  hi& 
part — insisting  that  the  transaction  did  not 
present  a  case  of  election,  and  claxming 
title  to  the  estate  devised  to  the  appellees. 
These  are  the  issues,  and  the  only  issues, 
presented  by  the  pleadings,  presenting 
questions  for  adjudication  between  appel- 
lant and  appellees,  and  not  between  appel- 
lant and  the  estate  of  William  Clark. 

It  is  very  true,  that  a  legacy  will  not  be 
deemed  a  satisfaction  of  a  debt,  where  the 
legacy  and  debt  are  different  in  their 
nature,  as  where  the  testator  is  indebted 
by  bond,  and  bequeaths  to  his  •  creditor  an 
interest  in  land.  If  the  appellant  desired 
to  invoke  this  principle  in  his  behalf,  and 
to  assert  a  claim  to  the  purchase  money, 
he  should  have  adopted  a  course  of  proceed- 
ing calculated  to  raise  that  question,  npon 
a  direct  issue  between  himself  and  the 
executor  of  William  G.  Clark,  In  such  pro- 
ceeding, the  executor  would  have  been 
afforded  an  opportunity  of  contesting  the 
claim,  of  relying  upon  the  statutory  limita- 
tion, of  establishing  payments,  and  of 
showing,  it  may  be,  that  the  devise  to  the 
appellant  was  a  satisfaction  of  the  debt  due 
him  from  Clark's  estate.  No  such  issues, 
however,  were  made;  none  were  asked. 
No  settlement  of  the  executorial  accounts 
was  required  to  ascertain  the  sufficiency  of 
the  assets,  and  the  court  could  make  no 
decree  affecting  them. 

The  appellant  not  only  did -not  assert  any 
claim  to  the  purchase  money,  but  he  repudi- 
ated the  sale,  affirming  his  title  to  the  land. 
Under  these  circumstances,  I  can- 
41  not  *conceive  that  the  Circuit  court 
was  authorized  even  to  consider  any 
supposed  claim  of  the  appellant  to  the  pur- 
chase money  for  the  land,  much  less  to 
render  a  decree  in  his  favor. 

It  was  argued,  however,  that  all  the  par- 
ties were  before  the  court.  It  might  have 
required  the  payment  of  the  debt  as  a  con- 
dition of  granting  the  relief  sought  by  the 
bill.  It  is  true,  the  executor  was  a  party 
to  the  suit ;  but,  as  he  asked  for  no  relief, 
I  cannot  see  by  what  authority,  or  upon 
what  principle,  the  court  could  impose  terms 
upon  him,  as  a  condition  of  affording  relief 
to  third  parties,  with  whom  he  had  no  con- 
nection or  privity. 

The  appellees  asked  the  interposition  of 
the  court,  upon  the  ground  that  the  appel- 
lant, by  his  acceptance  of  the  devise,  was 
precluded  from  contesting  the  other  pr9vis- 
ions  of  the  will.  The  testator,  in  disposing 
of  the  *' Double  Cabin  farm,"  manifested 
an  intention,  not  merely  to  extinguish  ap- 
pellant's title  thereto,  but  any  lien  he 
might  have  thereon  for  unpaid  purchase 
money.  If  the  debt  still  subsisted,  it  con- 
stituted a  claim  against  the  estate  of 
William  G.  Clark,  and  not  against  the  appel- 
lees, or  the  land  in  their  possession.  So 
soon  as  they  established  a  case  of  election, 
and  that  the  appellant  had  made  that  elec- 
tion, they  were  entitled  to  the  aid  of  a 
I  court  of  equity,  without  any  terms  imposed 
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of  paying  a  debt  for  which  they  were  in  no 
manner  responsible. 

It  was  asserted  in  the  argument,  that  the 
appellant  had  made  his  election,  upon  con- 
dition of  receiving  the  unpaid  purchase 
money  for  his  land.  It  may  be  so,  but  the 
facts  disclosed  in  this  record  do  not  war- 
rant such  a  conclusion.  When  informed  by 
the  executor  that  he  would  be  paid  the 
balance  due  him  by  the  parties  interested, 
lie  replied  that  he  had  no  compromises  to 
make;  that  he  was  entitled  to  the  land 
claimed  by  the  appellees,  and  his  purpose 
was  to  recover  it.  In  his  answer,  he  repu- 
diated the  sale  made  by  his  father; 
42  denied  its  validity,  *so  far  as  he  was 
concerned;  denied  also  that  he  had 
ever  ratified  the  contract;  and  insisted 
that,  under  a  true  construction  of  the  will 
of  William  6.  Clark,  he  was  not  required 
to  make  an  election.  These  facts  would 
seem  to  indicate  that  he  accepted  the  devise 
under  a  mistaken  impression  that  he  was 
entitled  to  hold  both  estates,  and  not  under 
any  expectation  of  recovering  the  purchase 
money.  However,  it  is  not  my  purpose  to 
express  any  opinion  upon  the  merits  of  the 
case.  Whether  the  appellant  has  the  right 
to  a  recovery  against  the  estate  of  William 
G.  Clark,  is  a  question  not  sufficiently  pre- 
sented by  the  pleadings  to  justify  this 
court  in  rendering  a  decision  thereon. 

For  these  reasons,  I  am  of  opinion  the 
decree  of  the  District  court  should  be 
affirmed,  with  costs,  but  without  prejudice 
to  any  claim  the  appellant  may  assert  to 
the  purchase  money  for  the  land,  as  against 
the  estate  of  William  6.  Clark. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 

Decree  affirmed. 
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*Bailey  v.  Bailey.* 
June  Term,  1871,  Wythevllle. 


I.  Divorce  a  Mensa  ct  Ttaoro— Orottods f or  Dcsertloa.t 

—Abandonment  and  desertion  wblcli  entitles  a 
husband  or  wife  to  a  divorce  a  menta  et  thoro,  con- 
sists in  the  actual  breakinff  off  of  matrimonial 
cohabitation  with  the  intent  to  abandon  and  desert 
in  the  mind  of  the  party  so  acting.  And  the  intent 
to  desert  beinff  once  shown,  the  same  intent  will 
be  presumed  to  continue  until  the  contrary 
appears. 

«Por  moaoff rsplilc  note  oa  Divorce,  see  end  of  case. 

tDlvorce  a  Mensa  et  Tboro— Desertion.— Desertion  is 
a  breach  of  matrimonial  duty,  and  Is  composed  first, 
of  the  actual  breakinff  off  of  the  \natrimonial 
cohabitation,  and  secondly,  an  intent  to  desert  in 
the  mind  of  the  offender.  Both  must  combine  to 
make  the  desertion  complete.  The  intent  to  desert  is 
tifinally  the  principal  thiuff  to  be  considered.  These 
words,  used  in  the  principal  case,  were  cited  and 
approred  in  Carr  v.  Carr.  22  Oratt  168;  Latham  v. 
Latham,  80  Oratt.  822.  802:  Martin  ▼.  Martin.  88  W. 
Va.  701,  11  S.  E.  Bep.  16;  Burk  v.  Burk.  21  W.  Va.  450. 

vnien  a  separation  and  Intent  to  desert  are  once 
shown,  the  same  intent  will  be  presumed  to  continue 
until  the  contrary   appears.    Bailey  v.  Bailey,  21 


a.  5ame— Statute— Period  of  Desertion.}— The  statute. 
Code,  ch.  10».  fixes  no  period  for  which  the  deser- 
tion must  have  continued  to  entitle  a  party  to  a 
divorce  a  mensa  et  thoro.  Desertion  for  less  than 
five  years  may  be  ffood  cause,  and  the  question  is 
to  be  determined  by  the  coart  exercistnff  a  sound 
discretion,  accordinff  to  the  facts  and  circum- 
stances of  each  case,  and  the  principles  of  law 
applicable  thereto. 

3.  Same— Bvldence— Effect  of  Statute.  S— The  act  Code, 
ch.  109.  {  9,  is  not  Intended  to  chauffe  the  rules  of 
evidence  in  divorce  cases;  and  the  letters  of  the 
parties  are  admissible  in  evidence  for  the  plain- 
tiff to  show  the  intention  of  the  defendant  to 
abandon  and  desert  her. 

4.  Same— Case  at  Bar.— B  leaves  his  home  and  family 
In  November  1866,  and  returns  in  November  1806. 
He  remains  at  home  two  weeks,  and  then  leaves 
it,  and  had  not  returned  in  September  1807,  when 
Mrs.  B  files  a  bill  for  a  divorce.  B*s  intention  to 
desert  his  wife  belnff  clearly  proved,  she  is  entitled 
to  a  decree  for  a  divorce  a  menea  et  thoro. 

5.  Same— Amount  of  Alimony.  |— For  the  principles 
on  which  the  amount  of  alimony  will  be  fixed,  see 
opinion. 

6.  Same— Same— Earnings  of  HnslMnd.— Where  a  wife 
is  compelled  to  seek  a  divorce  from  her  husband 
on  account  of  his  misconduct,  in  fixluff  the  amount 
of  her  alimony,  the  eamiuffs  of  the  husband  may 
be  taken  into  the  account,  if  necessary,  as  well  as 
his  property. 

7.  Same— Same.— In  such  a  case,  in  flxioff  the  amount 
of  alimony,  the  court  will  not  seek  to  find  how 
liffht  the  burden  may  possibly  be  made,  but  what, 
under  all  the  circumstances,  will  be  a  fair  and 
just  allotment 

This  was  a  suit  instituted   in   Sep- 
44        tember  1867,  in    the  *Circuit  court  of 

Gratt  47;  Burk  v.  Burk,  21  W.  Va.  461;  Thomburff  v. 
Thornburff,  18  W.  Va.  626.  Protracted  absence, 
without  necessary  detention,  is  potent  proof  of  in- 
tent to  desert  Harris  v.  Harris,  31  Oratt  29,  and 
cases  cited. 

See  also,  foot-note  to  Carr  v.  Carr,  22  Oratt  168 ; 
foot-note  to  Latham  v.  Latham,  SO  Gratt  807. 

t5anie— Period  of  Desertion.— See  the  principal  case 
cited  in  Carr  v.  Carr,  22  Oratt  172.  as  authority  for 
the  proposition  that  under  the  statute  no  particular 
period  is  prescribed  in  which  the  desertion  must 
continue,  to  entitle  a  party  to  a  divorce  a  menea  et 
thora. 

{3ame— Evidence— Effect  of  Statute.— See  foot-note 
to  Latham  v.  Latham.  80  Oratt  807.  See  ffenerally, 
monoffraphic  note  on  "Divorce"  at  end  of  case. 

g5ame— Alimony— natter  of  Judicial  Discretion.- The 
proposition  laid  down  In  the  principal  case,  that,  in 
reffard  to  the  allotment  of  alimony  there  is  no  fixed 
rule  but  it  is  a  matter  within  the  Judicial— not  arbi- 
trary—discretion of  the  court  *  was  approved  in 
Harris  v.  Harris.  81  Oratt  17;  Cralle  v.  Cralle.  84  Va. 
202,  6  S.  E.  Bep.  12:  Miller  v.  Miller,  92  Va.  200,  23  S.  E. 
Rep.  232;  Brown  v.  Brown  (Va.),  24  S.  E.  Rep.  289; 
Heniuffer  v.  Heniuffer.  90  Va.  274, 18  S.  E.  Rep.  198. 

In  this  last  case,  the  court  said:  "In  respect  to 
alimony,  the  ffeneral  rule  is  that  the  income  of  the 
husband,  however  derived  or  derivable,  is  the  fund 
from  which  the  allowance  is  made.  2  Blsh.  Mar. 
and  Dlv.  (6th  Ed.),  sec.  447;  Bailey  v.  Bailey.  21 
Oratt  48;  Cralle  v.  Cralle.  84  Va.  198,  6  S.  E.  Rep.  12." 

See  ffenerally,  monoffraphic  note  on  "Alimony" 
appended  to  Carr  v.  Carr,  22  Oratt  168. 
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Washington  county,  and  afterwards  re- 
moved to  the  Circuit  court  of  Wythe,  by 
Georgiana  F.  Bailey  against  her  husband, 
James  A.  Bailey,  for  a  divorce.  The 
grounds  for  a  divorce  stated  in  the  bill  are 
adultery,  cruelty  and  abandonment,  by  her 
husband.  The  first  two  of  these  grounds 
are  not  sustained. 

It  appears  that  the  parties  were  married 
in  June  1865,  in  the  county  of  Washington. 
Bailey  was  a  widower  with  nine  children, 
some  of  them  nearly  or  quite  of  age, 
and  others  quite  young.  The  wife  was 
young.  He  lived  on  his  farm  in  that 
county,  and  .  the  father  of  Mrs.  Bailey 
lived  about  a  mile  or  a  mile  and  a 
half  from  him.  Bailey,  who  was  a  profes- 
sional gambler,  made  a  visit  some  weeks 
after  his  marriage  to  Richmond,  where  he 
stayed  less  than  a  month,  when  he  returned 
home ;  and  the  parties  seem  to  have  lived 
happily  together  whilst  he  remained  at 
home.  In  November  1865  he  left  home  on 
a  professional  tour,  went  first  to  Memphis, 
from  thence  to  St.  Louis,  and  then  to  New 
York,  and  he  did  not  return  to  his  home 
until  November  1866.  During  this  period 
Mrs.  Bailey  seems  to  have  stayed  for  the 
most  part  at  her  father's,  and  to  have  gone 
over  occasionally  to  Mr.  Bailey's  house; 
and  she,  during  his  absence,  became  the 
mother  of  a  boy.  Bailey  stayed  at  home 
on  this  visit  about  two  weeks,  and  then  re- 
turned to  New  York,  and  had  not  returned 
to  his  home  in  Washington  when  the  bill 
was  filed  in  this  case. 

During  this  last  visit  to  his  home,  he 
seems  to  have  treated  his  wife  with  cold- 
ness and  reserve,  and  he  left  without  bid- 
ing her  farewell,  though  it  appears  he 
enquired  for  her  to  do  so. 

The  plaintiff  filed  with  her  bill  copies  of 
several  letters  which  she  alleges  she  wrote 
to  her  husband  after  he  left  home  on  his 
last  visit ;  and  she  filed  with  an  amended  bill 
other  letters  of  hers,  and  also  four  letters 
of  his.  The  character  of  these  letters  are 
given  by  Judge  Christian,  in  deliver- 
ing the  opinion  of  the  court.  In 
45  one  *written  by  him,  and  dated  New 
York,  January  22,  '67,  he  says:  **I 
have  received  three  letters  from  you  since 
I  saw  you,  and  concluded  I  would  drop  you 
a  line.  You  wish  to  know  whether  I  wish 
you  to  go  up  home  and  stay.  As  to  that 
question,  you  can  use  your  own  discretion 
about.  If  you  choose  to  go  there  and  stay, 
you  can  do  so,  and  I  will  support  you  and 
your  child ;  but  as  for  ever  living  together 
as  husband  and  wife,  that  is  played  out. 
Your  treatment,  and  your  conduct  towards 
me  during  my  short  stay  at  home,  and  your 
remarks  about  me  after  I  left,  and  that 
beautiful  letter  you  wrote  me,  have  entirely 
alienated  my  feelings  from  you.  I  have  no 
love  for  you,  nor  never  will  again,  for  the 
simple  reason  that  you  are  not  what  I  be- 
lieved you  to  be." 

The  other  letters  need  not  be  inserted ;  one 
dated  June  16th,  1867,  could  leave  no  doubt 
that  he  had  determined  not  to  live  with  his 
wife  as  such ;  nor  does  he  deny  this   in  his 


answer,  but  he  says  he  had  made  sufficient 
provision  for  her  support  at  his  house. 
The  other  important  facts  in  the  case  are 
stated  in  the  opinion. 

The  cause  came  on  to  be  heard  on  the  14th 
of  October  1869,  when  the  court  held  that 
the  conduct  of  the  defendant  amounted  to 
abandonment  and  desertion  of  the  plaintiff, 
and  made  a  decree  that  she  be  divorced  from 
the  bed  and  board  of  the  defendant.  The 
care  and  custody  of  the  child  of  the  mar- 
riage was  given  to  the  mother;  and  the  sum 
of  thirty  dollars  per  month,  the  sum 
reported  as  proper  by  the  commissioner, 
was  allowed  to  her  for  the  support  of  her- 
self and  her  child,  which  allowance  was  to 
commence  from  the  1st  of  December  1868; 
it  appearing  that  nothing  had  been  paid 
since  that  time.  And  this  sum  was  to  con- 
tinue to  be  paid  monthly  so  long  as  the 
parties  remain  in  their  present  condition, 
and  until  by  death  or  other  change  of 
circumstances  the  same  may  become  im- 
proper. From  this  decree  James  A.  Bailey 
applied  to  a  judge  of  this  court  for  an 
appeal ;  which  was  allowed. 

46  *John  T.  Campbell  and  B.  R.  John- 

ston, for  the  appellant. 

John  W.  Johnston,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  the  Circuit  court 
of  Wythe  county.  The  bill  is  filed  by 
Georgiana  F.  Bailey  against  her  husband, 
James  A,  Bailey,  seeking  a  divorce.  The 
court  below  decreed  a  divorce  a  mensa  et 
thoro,  and  from  this  decree  an  appeal  has 
been  allowed  to  this  court. 

Happily  for  the  interests  of  society,  and 
the  sanctity  of  marital  rights  and  relations, 
suits  of  this  character  are  not  of  frequent 
occurrence  in  this  State.  And  in  these 
modem  days  of  so-called  social  progress  and 
social  reform,  it  is  a  fact  worthv  of  record, 
and  one  which  fitly  illustrates  the  purity  of 
social  life,  and  the  inviolable  sanctity  of 
the  marriage  bond  in  this  State,  that  there 
can  be  found  but  two  reported  cases,  in  all 
its  judicial  history  from  the  foundation  of 
the  Commonwealth  down  to  the  present  time, 
touching  questions  arising  out  of  the  sepa- 
ration of  husband  and  wife.  And  the  two 
cases  referred  to  were  not  suits  for  divorce, 
but  for  alimony,  brought  by  the  wife  after 
desertion  by  the  husband. 

These  facts  speak  volumes  in  favor  of  the 
morality,  purity  and  chastity  of  that  social 
life,  which  recognizes  marriage  as  the  very 
basis  of  the  whole  fabric  of  civilized  soci- 
ety, and  seeks  to  preserve  its  sanctity 
inviolable.  We  regret  that  this  first  case 
must  be  put  upon  the  record  of  reported 
cases  in  Virginia. 

The  plaintiff's  bill  charges  the  defendant 
with  adultery,  cruelty,  and  abandonment, 
or  desertion,  and  prays  **to  be  divorced 
from  her  said  husband  so  far  as  facts  upon 
final  hearing  may  justify,"  and  asks  the 
court  for  a  decree  for  so  much  of  his  estate 
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'  *as  may  be  necessary  to  support  her  and  her  ' 
child  so  long*  as  she  and  the  said  James  A. 
Bailey    may   both     live."     The    charge   of 

adultery  is  not  proved;  nor  is  there 
47        evidence    sufficient    to    *support    the 

charge  of  cruelty.  Indeed,  both 
charges  are  abondoned  by  the  learned  coun- 
sel for  the  appellee  (Mrs.  Bailey)  in  his 
argument  of  the  case  here ;  and  the  whole 
case  rests  upon  the  charge  of  abandonment 
or  desertion. 

According  to  the  provisions  of  the  Code, 
eh.  109,  J  7,  **a  divorce  from  bed  and  board 
may  be  decreed  for  cruelty,  reasonable  ap- 
prehension of  bodily  hurt  and  abandon- 
ment or  desertion."  Before  considering 
the  facts  of  the  case,  it  becomes  necessary 
to  enquire,  what  in  its  legal  sense,  is  that 
desertion,  for  which  a  court  may  decree  a 
divorce  a  mensa  et  thoro?  Upon  this  ques- 
tion, we  have  no  express  adjudication  in 
this  State.  But  desertion  is  well  defined 
by  the  decisions  of  the  English  ecclesias- 
tical courts  and  of  the  courts  of  the  other 
States  in  the  Union. 

Desertion  is  a  breach  of  matrimonial  duty, 
and  is  composed  first,  of  the  actual  break- 
ing off  of  the  matrimonial  cohabitation,  and 
secondly,  an  intent  to  desert  in  the  mind 
of  the  offender.  Both  must  combine  to 
make  the  desertion  complete.  Bishop  on 
Marriage  and  Divorce,  f  506.  The  intent 
to  desert  is  usually  the  principle  thing  to 
be  considered.  Obviously,  a  mere  separation 
by  mutual  consent,  is  not  desertion  in 
either,  nor  as  a  matter  of  proof  can  deser- 
tion be  inferred  against  either  from  the 
mere  unaided  fact  that  they  do  not  live  to- 
g-ether, though  protracted  absence,  with 
other  circumstances,  may  establish  the 
original  intent.  Gray  v.  Gray,  15  Alab.  R. 
779;  1  Harris'  Pa.  R.  211;  Bishop  on  Mar- 
riage and  Divorce,  J  511 ;  9  B.  Mon.  R.  295, 
303;  3  Mete.  R.  257.  But  it  is  equally 
obvious,  and  it  follows  from  well  settled 
principles  of  law,  that  when  a  separation 
and  intent  to  desert  are  once"  shown,  the 
same  intent  will  be  presumed  to  continue 
until  the  contrary  appears.  1  Greenl,  Ev. 
I  41,  42;  Gray  V.  Gray,  15  Alab.  779.  Under 
our  statute,  no  particular  period  is  pre- 
scribed in  which  the  desertion  shall  con- 
tinue to  entitle  a  party  to  a  divorce  a 
mensa  et  thoro.  By  the  {  6,  of  ch.  109, 
48  Code,  *it  is  provided  that  a  divorce 
from  the  bond  of  matrimony,  among 
other  causes,  may  be  decreed  where  either 
party  willfully  deserts  or  abandons  the 
other  for  five  years,  in  favor  of  the  party 
so  abandoned.  We  take  it  as  the  fair  and 
reasonable  construction  of  the  7th  section, 
which  authorizes  a  decree  for  divorce  from 
bed  and  board  for  desertion,  that  desertion 
for  less  than  five  years  may  be  good  cause 
for  a  divorce  from  bed  and  board,  and  that 
the  discretion  of  the  court  is  not  to  be  lim- 
ited by  any  fixed  period,  but  that  discretion 
is  to  be  soundly  exercised  according  to  the 
facts  and  circumstances  of  each  particular 
case,  and  the  settled  principles  of  law 
which  govern  the  established  facts  in  such 
case.     The  courts  have    not  laid  down  any 


particular  rules  of  evidence  for  determin- 
ing whether  a  separation  'does  or  does  not, 
as   matter  of  proof,   amount  to  desertion; 
the  question  does  not  admit  of  such  rules, 
but  each  case  must  rest  on  its  own  circum- 
stances.    Still,  the  intent  to  desert  is  a  fact 
of  which   the  court   must  in   some  way  be 
affirmatively   satisfied.     Bishop  on    Mar.  & 
Div.  }  520;  Friend  v.  Friend,  Wright's  R. 
639;  Brainard  V.  Brainard,  Wright's  R.  354. 
In  Gregory  v.  Pierce,  4  Mete.  R.  476,  Shaw, 
C.  J.,  said:    *^ The  husband's  desertion  may 
be  proved  by   a  great   variety  of  circum-- 
stances,  leading  with  more   or  less   proba- 
bility to  that  conclusion;    as,  for  instance, 
leaving  his  wife  with  a  declared  intention 
never  to  return ;  absence  for  a  long  time, 
not  being  necessarily  detained   by  his  occu- 
pation  or  business  or  otherwise ;  making  no 
provision  for  his  wife,   being  of  ability  to 
do  so;  prohibiting  her  from  following  him, 
and  many  other  circumstances."     4  Mete. 
R.  874,  cited  in  Bishop  on  Mar.  &'Div.  520. 
We  think  it  may  be  safely   asserted,  as  a 
general    principle   of   law    to   be  extracted 
from   the   English   and  American  cases  on 
the    subject,    that,    wherever   there    is    an 
actual  breaking  off  of  matrimonial   cohabi- 
tation,   combined   with  the  intent   to 
49        desert  in  the  mind  of  the  offender,  *^in 
such  case  desertion  is  established,  and 
the  party  deserted  is  entitled  to  a  divorce  a 
mensa  et  thoro ;  and,  if  it  be  the  wife,    she 
is  entitled  to  alimony. 

Having  thus  laid  down  the  legal  princi- 
ples which  apply  to  suits  for  divorce,  upon 
the  ground  of  abandonment  or  desertion, 
we  come  now  to  apply  these  well-settled 
principles  to  the  evidence  in  the  case  before 
us.  But,  upon  the  threshold  of  this  enquiry, 
we  are  met  with  a  question  which  must  first 
be  disposed  of.  The  evidence  contained  in 
the  record,  in  the  main  made  up  of  let- 
ters, of  both  the  plaintiff  and  defendant, 
filed  and  relied  upon  by  the  plaintiff.  It  is 
insisted  by  the  learned  counsel  for  the  de- 
fendant, that  these  letters  arc  but  the  dec- 
larations and  admissions  of  the  parties, 
and  cannot,  by  the  express  terms  of  the 
statute,  be  regarded  as  evidence  in  the 
cause.  They  rely  upon  that  provision  of 
the  statute  which  declares  that  *'such  suit 
shall  be  instituted  and  conducted  as  other 
suits  in  equity,  except  that  the  bill  shall 
not  be  taken  for  confessed ;  and  whether 
the  defendant  answer  or  not,  the  cause  shall 
be  heard  independently  of  the  admissions  of 
either  party  in  the  pleadings  or  otherwise." 
Code,  ch.  109,  }  9.  Let  us  briefly  examine 
this  objection.  Previous  to  the  act  of 
1847-48,  from  which  this  provision  of  the 
Code  is  taken,  the  jurisdiction  of  suits  for 
divorce  was  vested  in  the  legislature. 
When  that  jurisdiction  was  by  that  act 
transferred  to  the  courts,  the  legislature 
imposed  by  statute  certain  limitations  and 
restrictions  to  the  exercise  of  that  jurisdic- 
tion. They  defined  in  express  terms  the 
grounds  upon  which  alone  the  courts  where 
autfiorized  to  decree  ^  divorce  a  vinculo 
mairipionii,  as  well  as  those  upon  which 
the  courts  might  decree  a  divorce  a   mensa 
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et  thoro.  The  whole  scope  and  purpose  of 
the  act  was  to  limit  the  jurisdiction  of  the 
courts,  and  to  discourage  suits  of  this  char- 
acter. Having  specified  particularly  the 
causes  for  which  the  courts  might  sever  the 
ties  which  bind  together  husband  and  wife, 
their  purpose  was  to  prevent  a  divorce 

50  *from  being  obtained  by  the  collusion 
of  the  parties.     All  that  was  intended 

by  the  9th  section  (above  quoted)  was  to 
put  in  the  form  of  a  statutory  enactment, 
that  principle  which  had  been  well  settled 
by  the  ecclesiastical  courts  of  England  and 
the  whole  current  of  decisions  of  the  courts 
of  the  States  of  the  Union,  (where  courts 
and  not  the  legislature  had  jurisdiction  of 
the  subject  of  divorce),  to  wit,  that  a  divorce 
would  never  be  granted  merely  upon  the 
consent,  or  on  the  default  of  the  party 
charged,  but  only  on  proof  of  the  cause  al- 
leged. 1  Matthews'  Digest,  590;  Williams 
V.  Williams,  3  Greenl.  R.  135 ;  Holland  v. 
Holland,  2  Mass.  R,  154 ;  Baxter  v.  Baxter,  1 
Mass.  R.  346.  This  salutary  rule  was  in- 
tended to  prevent  parties  who  were  weary  of 
the  bond  of  matrimony,  and  impatient  of  its 
restraints  and  obligations,  from  obtaining 
the  aid  of  the  court  through  their  own  col- 
lusion and  default.  It  was  a  rule  for  the 
protection  of  public  morals  and  the  sanctity 
of  the  marriage  relations.  These  were  the 
paramount  objects  of  the  rule,  and  these 
were  the  paramount  objects  of  the  statute, 
enforcing  a  well  settled  rule  of  law.  But 
surely  it  could  never  have  been  the  inten- 
tion of  the  legislature  to  change  the  rules 
of  evidence,  when  the  suit  was  a  suit  for 
divorce,  and  provide  a  different  mode  of 
proving  facts  in  such  a  case.  If  the  con- 
struction contended  for  by  the  learned 
counsel  for  the  appellant  be  the  true  one, 
then  everything  that  the  parties  write, 
everything  that  the  parties  say,  no  matter 
under  what  circumstances,  must  not  be 
read  or  heard  by  the  court,  because  they 
are  the  admissions  of  the  parties,  and  under 
the  operation  of  the  words  of  the  section 
** or  otherwise"  must  be  excluded.  So  that, 
according  to  this  construction,  in  a  suit 
for  divorce  upon  the  charge  of  adultery,  the 
letters  of  the  guilty  party  to  his  or  her  par- 
amour, written  at  a  time  when  the  other 
party  was  living  in  the  unsuspecting  con- 
fidence and  happy  security  of  conjugal 
fidelity  and  affection,  could  not  be  read  in 
evidence     in    behalf   of    the   injured 

51  party.     Or  if   the  ground  *alleged  be 
desertion,    letters  from   the   husband 

ordering  the  wife  from  home  under  threats 
of  violence,  plainly  expressing  his  purpose 
not  to  provide  for  her  support,  and  deliber- 
ately declaring  his  intention  to  desert  her 
forever,  according  to  the  theory  of  the 
counsel,  such  a  letter  could  not  be  read  in 
evidence  in  behalf  of  the  wife;  and  in  the 
one  case,  though  the  guilt  of  the  party  is 
acknowledged  and  unquestioned,  the  court 
cannot  lend  its  aid  to  sever  a  connection 
which  by  the  laws  of  God  and  man  it  is  a 
crime  to  continue ;  and  in  the  other,  the  help- 
less and  deserted  wife  is  to  be  turned  out 
upon  the  cold  charities    of  the  world   with- 


out the  right  or  the  power  to  have  appro- 
priated to  her  support  one  dollar  of  her 
husband's  estate,  though  it  all  might  have 
been  derived  from  her.  These  would  be  the 
unjust  and  absurd  results  to  which  such  a 
construction  of  the  statute  would  inevitably 
lead.  We  cannot  give  it  such  a  constrac- 
tion,  but  we  think  that  this  section  was 
merely  intended  to  prevent  decrees  for 
divorce  upon  the  collusion  of  the  parties, 
or  upon  the  consent  or  default  of  the  party 
charged.  We  are  of  opinion  that  the  letters 
of  the  parties  may  be  admitted  in  evidence 
in  a  suit  for  divorce  (except  where  it  is 
shown  they  were  written  by  collusion  for 
the  purpose  of  obtaining  a  divorce, )  just 
as  in  any  other  case,  for  the  purpose  of 
proving,  or  as  tending  to  prove  facts  perti- 
nent to  the  question  which  the  court  is  called 
upon  to  decide,  to  have  precisely  the  same 
weight  as  in  other  cases.  The  question 
which  the  court  was  called  upon  to  decide 
in  this  case  was  whether  James  A.  Bailey 
had  abandoned  and  deserted  his  wife.  One 
of  the  constituent  elements  of  the  offence  of 
desertion,  being  the  intent  to  desert,  in  the 
mind  of  the  offender,  we  think  the  letters 
of  the  parties  may  be  read  as  evidence  of 
that  intent.  Their  genuineness  are  not 
impeached  nor  attempted  to  be  impeached  by 
the  evidence  in  the  cause. 

The  attempt  upon  the  part  of  the  able  and 
ingenious  counsel  to  show  in  argument, 
that  these  letters  were  fabricated 
52  *for  the  purpose  of  using  them  after- 
wards in  a  suit  for  a  divorce  which 
she  contemplated  at  the  time  they  were 
written,  was  entirely  futile.  No  impartial 
and  disinterested  man  can  read  those  letters 
without  the  conviction  that  they  were  the 
spontaneous  and  natural  outgushings  of  a 
heart  stricken  with  grief  for  the  loss  of 
her  husband's  affections,  and  yearning'  for 
the  restoration  of  conjugal  love  and  con- 
fidence which  had  made  her  happy  in  the 
early  days  of  her  wedded  life. 

Take  for  example  the  following  extracts 
from  two  only,  (and  there  are  numerous 
others  of  the  same  character)  of  her  letters : 
**You  say  that  your  feelings  are  entirely 
alienated  from  me,  and  that  you  have  no 
love  for  me,  and  never  will  have  again. 
Pause  here  my  dear  husband,  and  reflect 
on  your  own  words,  cruel  words,  that  von 
have  written  to  your  young  and  confiding 
wife,  whose  very  existence  is  bound  up  in 
you ;  and  take,  oh  take  them  back,  I  be- 
seech you.  Please  answer  this  letter  with- 
out delay  and  tell  me  you  were  only  joking 
concerning  the  separation,  or  something  to 
alleviate  my  sufferings,  for  no  one  on  earth 
can  be  more  miserable  than  I  am  with  that 
letter  staring  me  in  the  face,  and  with  the 
knowledge  that  I  love  so  deeply  and  purely 
and  am  not  beloved  in  return." 

Take  another:  **When  Oscar  came,  I  met 
him  and  asked  him  for  an  answer  to  my 
letter.  He  said  he  gave  you  mine,  and  that 
you  threw  it  into  the  fire  and  cursed  me, 
and  said  you  wanted  to  hear  nothing  from 
me,  and  wanted  me  to  leave  your  house; 
for  you  never  intended  coming   home  until 
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I  did  leave.  Just  think  how  miserable  I 
felt.  Scarce  a  twelve  month  has  elapsed 
before  I  have  the  consciousness  of  having 
lost  my  husband's  affection.  May  you 
never  know  blasted  hope.  It  withers  all 
our  enjoyment ;  it  sears  the  best  qualities 
of  the  heart.  Days  gone  by  of  love  and 
happiness,  my  soul  can  never  forget.  Be 
not  too  hasty  in  separating  from  me,  and 
do  not  debar  me  from  a  share  of  your 
53  affections  and  your  *society  forever. 
A  woman's  love  once  won,  remains 
steadfast  and  faithful  forever.  Time  and 
change  cannot  alter  it.  It  burns  purely 
and  brightly  amid  care  and  sorrow,  cold- 
ness and  neglect,  and  it  asks  nothing  but 
a  return  of  love.  If  your  trust  in  me  be  so 
poorly  based  that  it  can  be  thrown  away  by 
a  breath  of  detraction ;  if  you  be  so  ready 
to  believe  any  falsehoods  you  may  have 
been  told  on  me,  you  have  never  loved  me 
with  that  pure  and  sincere  affection  that  I 
have  bestowed  on  you,  my  heart's  idol." 

Can  any  man  read  such  letters  as  these, 
and  say  they  were  coldly  and  deliberately 
fabricated  after  a  purpose  formed  to  bring 
a  suit  for  divorce,  to  be  read  in  evidence  in 
the  cause?  Can  we  believe  this  of  one 
against  whom  the  record  does  not  show  a 
breath  of  suspicion  affecting  her  fair  fame 
as  a  wife  or  woman?  Are  we,  without  evi- 
dence and  against  evidence,  to  believe  that 
she  has,  with  deliberate  malice  and  false- 
hood, palmed  off  on  the  court  below  a  whole- 
sale forgery  and  fabrication,  and  thus 
make  her,  whose  fair  fame  and  nan^ 
has  not  been  assailed  in  the  record,  the 
bases  of  her  sex — a  fiend  incarnate? 
The  letters  themselves  bear  upon  their  face 
internal  evidence  that  they  are  genuine, 
not  only  from  the  intrinsic  nature  of  the 
letters,  but  the  fact  that  many  of  them  refer 
to  her  husband's  letters,  and  to  time,  place 
and  circumstances,  which  show  beyond 
4juestion  that  they  are  really  what  they 
purport  to  be;  and  the  court  below  was 
right  in  regarding  them  as  evidence  to  be 
considered  in  the  trial  of  the  cause. 

Having  disposed  of  this  question,  we 
come  now  to  state  what  are  the  facts  as 
proved  upon  the  whole  record,  and  apply  to 
those  facts  the  principles  of  law  hereinbe- 
fore set  forth. 

The  parties  were  married  on  the  22d  day 
of  July  1865.  A  few  weeks  after  the  mar- 
riage, the  defendant,  James  A.  Bailey, 
vrent  to  the  city  of  Richmond,  where  he 
remained  about  a  month.  He  then 
54  returned  home,  and  ^remained  until 
the  7th  day  of  November  1865,  when 
he  left  for  Memphis ;  from  thence  he  went 
to  St.  LK)uis,  and  afterwards  to  New  York, 
and  did  not  return  home  again  until  No- 
vember 1866.  He  then  remained  at  home 
about  two  weeks,  left  again  for  New  York, 
and  did  not  return  until  the  latter  part  of 
October  or  the  first  of  November  1867.  He 
-was  many  years  the  senior  of  his  wife,  be- 
ing a  widower  with  ten  children  when  he 
married  her;  but  the  record  shows  that,  up 
to  the  return  of  Bailey  in  November  1866, 
nothing    had    occurred    of    an   unpleasant 


nature  between  them,  and  there  is  no  proof 
that  she  even  unreasonably  complained  of 
his  long  absence.  On  his  return  in  Novem- 
ber 1866,  there  seems,  for  the  first  time,  to 
have  grown  up  certain  coldness  between 
them.  What  was  its  cause  the  record  does 
not  show.  But  it  is  shown  that  he  re- 
main^ only  about  two  weeks,  and  left 
again  for  New  York,  without  taking  leave 
of  his  wife,  though  she  was  at  dinner  with 
him,  and  he  left  immediately  after  dinner, 
leaving  her  in  the  dining  room  when  he 
left  to  start  on  his  journey.  After  he  left, 
she  wrote  numerous  letters  to  him,  all  (ex- 
cept the  first,  in  which  she  reproaches  him, 
but  not  harshly,  for  his  coldness  after  their 
long  separation)  breathing  the  most  devoted 
affection  for  him,  begging  his  forgiveness 
if  she  had  offended  him,  and  praying  him 
to  return  to  his  home.  AH  these  affection- 
ate appeals  he  treats  with  silent  contempt 
for  months. 

The  first  letter  which  he  deigns  to  write 
to  her,  is  in  January  '67.  In  this  letter  he 
coldly  and  cruelly  says :  *  *  You  wish  to  know 
whether  I  wish  you  to  go  up  home  and 
stay.  As  to  that,  you  can  use  your  own 
discretion.  If  you  choose  to  go  there  and 
stay  you  can  do  so,  and  I  will  support  you 
and  your  child;  but  as  for  ever  living 
together  as  husband  and  wife,  that  is 
played  out."  On  the  3d  of  May  he  writes 
the    following:    ^^Miss    Georgie:    I    have 

learned   that  you  are   running  me  in 
55        debt  in  Abingdon,   *and  trying  every 

way  to  ruin  me  and  my  family.  Now, 
I  want  you  to  understand,  that  if  I  hear  of 
another  bill  you  have  made,  I  shall  be  under 
the  necessity  of  advertising  you  in  the 
Virginian ;  disagreeable  as  it  may  be  to  me, 
I  am  bound  to  do  it  for  the  protection  of 
myself  and  family."  The  last  letter  re- 
ceived from  him  before  filing  her  bill  in 
September  1867,  bears  date  June  16th  1867. 
It  is  couched  in  terms  so  cruel  and  harsh 
as  would  be  reprehensible  if  used  towards 
any  woman,  much  more  to  a  wife,  in  which 
he  complains  of  bills  she  had  made  with 
merchants  at  Abingdon,  and  deliberately 
charges  her  with  falsehood  and  fraud. 
Notwithstanding  such  letters  as  these,  she 
continues  to  write  to  him  in  the  most  affec- 
tionate and  endearing  terms,  imploring  his 
forgiveness,  praying  for  reconciliation, 
appealing  to  him  in  the  name  of  their  early 
wedded  love,  and  in  the  name  of  their  in- 
fant child,  the  holy  pledge  and  mutual  bond 
of  their  union.  But  all  in  vain.  He  refused 
to  be  reconciled,  but  deliberatey  informs 
her  that  he  no  longer  loves  her,  and  that 
they  can  never  live  together  as  husband 
and  wife. 

Here  then  is  a  man  who  marries  a  young 
wife,  takes  her  to  his  home,  leaves  her 
there,  as  she  says  in  one  of  her  letters,  to 
take  his  first  wife's  place  in  the  very  face 
of  his  grown  children,  without  him  to  aid 
and  advise  her  in  her  embarrassing  duties; 
and  he  goes  off  to  ply  his  nefarious  trade 
as  a  professional  gambler,  in  the  cities  of 
St.  Louis,  Memphis,  and  New  York.  He 
visits  her  but  once  in   two  years,    and   re- 
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mains  but  two  weeks,  and  then  leaves  her ! 
without  a  kind  good-bye,  and  returns  not  [ 
until  after  her  bill  for  divorce  has  been 
filed.  She  then  again  seeks  reconciliation. 
He  spurns  her  humble  petition  for  pardon, 
and  refuses  even  to  visit  his  ill  child  lest 
he  may  come  in  contact  with  his  rejected 
wife.  We  are  constrained  to  say  that  this 
conduct  amounts  to  desertion.  Here  is  a 
case  of  actual  breaking  off  matrimonial  co- 
habitation, combined  with  the  intent 

56  *to  desert   deliberately  declared,    not 
only  in   words,    but   in    acts,    which 

brings  the  case  within  the  very  definition 
of  the  authorities. 

We  are  constrained  to  say,  too,  that  the 
evidence  does  not  show  any  default  upon 
the  part  of  the  wife  that  can  justify,  pal- 
liate or  excuse  the  misconduct  of  the  hus- 
band in  this  case.  The  only  complaint  that 
able  and  ingenious  counsel  can  find  to 
allege  against  her  is,  that  she  made  an 
account  with  the  merchants  of  Abingdon 
amounting  to  $300,  and  that  she  spent  moat 
of  her  time  at  the  house  of  her  mother  dur- 
ing his  long  absence.  An  inspection  of  the 
accounts  filed  show  that  they  were  neces- 
sary for  the  support  and  maintenance  of  a 
woman  and  her  child,  and  it  is  proved  that 
a  part  of  them  were  purchased  for  the  use 
of  other  members  of  his  family.  As  to  her 
frequent  visits  to  her  mother  who  lived 
in  the  same  neighborhood,  what  so  natural, 
as  that  when  left  for  twelve  months  at  a 
time  by  her  husband  she  should  seek  her 
mother's  society,  especially  in  those  trying 
days  of  her  first  maternity,  when  nothing, 
not  even  the  presence  of  the  husband  can 
take  the  place  of  a  mother's  care  and  a 
mother's  sympathy.  Not  being  in  default, 
then,  she  is  entitled  to  a  divorce  from  the 
bed  and  board  of  a  man  who  has  so  utterly 
disregarded  the  martial  rights  of  the  wife 
and  the  martial  obligations  of  the  husband 
as  to  reject  and  desert  her  to  whom  he  had 
solemnly  pledged  his  vows  to  love,  cherish 
and  protect. 

The  only  remaining  question  to  be  con- 
sidered is  as  to  the  amount  to  be  allotted 
to  the  wife  for  alimony.  The  court  below 
fixed  the  sum  of  thirty  dollars  per  month 
as  a  fair  allotment  of  alimony  in  this  case. 
The  counsel  for  the  appellant  insist  that 
this  is  excessive.  We  do  not  think  so. 
His  property  is  estimated  by  the  commis- 
sioner, to  whom  the  matter  was  referred,  as 
follows :  his  real  estate  at  $7,513 ;  his  per- 
sonal at  $1,020  and  his  interest  in  a  mer- 
cantile business  at  $1,000;  making  the 
aggregate  sum  of  $9,533.     But    it   is 

57  said  his  debts  will  take  *half  of  his 
estate.     A  judgment  is   exhibited    in 

favor  of  Hopkins,  Hull  &  Atkinson  for  the 
principle  sum  of  $3,026.78,  (with  consider- 
able interest),  against  the  appellant  as  sur- 
viving partners  of  Huntze  A  Co.  But  so 
far  as  shown  to  the  court,  it  may  be  that 
the  partnership  assets  will  be  sufiicient  to 
pay  this  debt.  The  commissoner  estimates 
his  interest  in  that  concern  as  worth 
$1,000,  and  the  fair  presumption  is  that 
this  estimate  is  based  upon  the  hypothesis 
that   the  partnership  assets  would  pay  the 


partnership  debts.  A  deed  of  trust  is  also 
exhibited,  which  secures  a  debt  to  Milton 
White  of  $3,996 ;  but  this  deed  upon  its  face 
provides  that  the  trustee  shall  sell  the  land 
if  it  be  not  paid  on  the  1st  day  of  June  186& 
For  aught  that  is  shown  to  the  conrt,  that 
debt,  or  the  greater  part  of  it,  has  been  paid ; 
as  three  years  have  elapsed  and  the  land 
remains  unsold. 

In  regard  to  allotment  for  alimony,  there 
is  no  fixed  rule.  It  is  a  matter  within  the 
discretion  of  the  court.  Yet,  it  is  not  an 
arbitrary  but  a  judicial  discretion,  to  be 
exercised  in  reference  to  established  prin- 
ciples of  law  relating  to  the  subject,  and 
upon  an  equitable  view  of  all  the  circum- 
stances of  the  particular  case.  Bishop  on 
Marriage  and  Divorce,  {  603 ;  Rees  v.  Rees,  3 
Philim.  R.  387,  1  Eng.  i^.  R.  418;  Burr  v. 
Burr,  7  Hill  N.  Y.  R.  207.  The  general 
rule  in  respect  to  alimony  is,  that  the  wife 
is  entitled  to  a  support  corresponding  to 
her  condition  in  life  and  the  fortune  of  her 
husband.  And  in  the  language  of  Nelson, 
C.  J.,  in  Burr  v.  Burr  (supra) :  **When  the 
delinquency  of  the  husband  has  been  estab- 
lished, and  the  wife  is  the  injured  party 
driven  by  his  cruelty  or  other  w^ngful  con- 
duct, from  the  comfort  of  domestic  enjoy- 
ments, she  should  be  liberally   supported." 

But  while  alimony  is  commonly  defined  a 
proportion  of  the  husband's  estate,  yet  the 
duty  of  a  husband  to  maintain  his  wife 
does  not  depend  alone  upon  his  having-  vis- 
ible tangible  property.  While  the  parties 
are  living  together,  they  are  bound 
58  to  contribute  by  their  several  •per- 
sonal exertions  to  a  common  fund, 
which  in  law  is  the  husband's,  but  from 
which  the  wife  may  claim  support.  If  she 
is  compelled  to  seek  a  divorce  on  account  of 
his  misconduct,  she  looses  none  of  her 
rights  in  this  respect,  only  she  is  to  draw 
her  maintenance  in  a  different  way ;  that  is 
under  a  decree  for  alimony,  based,  if  he 
has  no  property,  upon  his  earnings  or  abil- 
ity to  earn  money.  Bishop  on  Marriage 
and  Divorce,  604;  Cooke  v.  Cooke,  2 
Philim.  R.  40,  1  Eng.  JB^.  R.  178;  Kirby  v. 
Kirby,  1  Paige's  R.  261 ;  2  B.  Mon.  R.  370. 

It  appears  in  this  case,  that  the  appellant 
was  able,  from  the  income  derived  from  his 
property  and  his  personal  earnings,  to  sap- 
port  in  comfort  a  large  family  at  home,  and 
to  maintain  himself  and  two  grown  chil- 
dren for  a  considerable  time  in  the  city  of 
New  York.  These  earnings,  whether  de- 
rived from  his  nefarious  trade  as  a  faro- 
dealer,  or  from  legitimate  business,  may  be 
considered  in  providing  a  support  and 
maintenance  for  his  wife  and  infant  child. 
To  lessen  the  amount  decreed  by  the  court 
below,  would  be  to  give  to  the  wife  a  mex« 
pittance,  and  would  violate  not  only  her 
rights,  but  the  wise  and  humane  policy  of 
the  law.  The  high  morality  of  the  law  re- 
quires, that  no  man  shall  be  permitted 
to  take  a  woman  as  his  wife,  and  after 
making  her  a  mother,  throw  her  upon  soci- 
ety, in  the  undefined  character  of  a  wife 
without  a  husband,  burdened  with  disgrace, 
to  struggle  with  poverty. 

In  fixing  the  amount  of  alimony  in  a  case 


722 


21  QRATT. 


NOTB  ON  DrvoscB. 


69 


like  this,  the  court  will  not  seek  to  find  how 
light  the  burden  may  possibly  be  made,  but 
what,  under  all  the  circumstances,  will  be 
a  fair  and  just  allotment.  We  are  not  dis- 
posed to  disturb  the  decree  of  the  court  be- 
low in  this  respect.  If  it  be  a  grevious 
burden  upon  the  appellant,  he  can  easily 
relieve  himself  of  that  burden,  by  receiv- 
ing back'  to  his  ^*bed  and  board"  the  wife 
whom  he  has  driven  from  him  by  his  own 
misconduct,  and  who  has  shown  by  the 
record  that  she  is  willing  and  anxious  to 
return  to  him. 

59  *We  regret  that  this  first  case  must 

be  put  on  the  record  of  reported  cases 
in  Virginia,  and  in  conclusion  we  express 
the  hope  that  such  cases  may  be  in  the 
future  as  infrequent  as  they  have  been  in 
the  past;  that,  amid  the  whelming  tide  of 
social  and  political  revolutions  which 
threaten  to  sweep  away  all  the  forms  of  our 
cherished  southern  civilization,  one  pillar 
at  least  of  the  social  fabric  may  still  stand 
firm,  and  that  the  time  may  never  come 
when  the  sacred  bond  of  matrimony  can  be 
lightly  broken,  or  the  holy  duties  and  high 
obligations  it  imposes,  can  be  disregarded 
with  impunity;  but  that  marriage  may  in 
the  future,  as  it  has  been  in  the  past,  be 
ever  recognized  in  Virginia  as  an  institu- 
tion to  be  cherished  by  law  and  sanctified 
by  religion,  as  one  upon  which  alone  the 
happiness  and  purity  of  social  and  domes- 
tic life  must  ever  depend. 

We  are  of  opinion   that  the  decree  of  the 
Circuit  court  of  Wythe  county  be  affirmed. 

Decree  affirmed. 
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Dower,  see  noU  to  Davis  v.  Davis,  26  Oratt  587. 
See  monographic  note  on  "Curtesy." 

I.  MARRIAQB. 

By  What  Law  Oovemcd— interpretation.— The  leffal 
validity  and  existence  of  a  marrlaire  is  to  be  tested 
l>y  the  law  in  force  at  the  time  it  was  celebrated. 


Statutes  shonld  never  be  construed  retrospectively 
unless  the  lauffuare  plainly  requires  It  in  express 
words  or  by  necessary  implication.  Every  reason- 
able doubt  shonld  be  resolved  against  such  retroac- 
tive operation.  Stewart  v.  Vandervort,  84  W.  Va. 
KM,  18  S.  E.  Rep.  786. 

While  the  terms  and  ceremonies  of  marriage  are- 
covemed  by  the  laws  of  the  place  where  celebrated, 
the  essentials  of  the  contract  depends  npon  the  lex 
domicilii.    Kinney  v.  Com.,  80  Oratt  858;  Oreenhow 
V.  James.  80  Va.  688. 

Proof  of  Marriage—Evidenced  by  Cotaalrftatlon  and 
Repute.— In  a  suit  for  divorce,  the  fact  of  the  partlea 
acting  at  times  as  husband  and  wife  and  calling 
each  other  such,  and  of  the  alleged  hasband  follow^ 
ing  the  alleged  wife  after  she  had  fled  from  his 
house,  and  abusing  and  threatening  her  with  vlo* 
lence,  and  of  their  general  reputation  as  such  among 
their  neighbors,  and  the  fact  that  the  woman  (who 
applied  for  the  divorce)  was  proved  to  be  chaste  and 
virtuous,  of  good  general  character  and  submissive 
to  her  alleged  husband,  are  sufficient  evidence  to 
force  conviction  on  the  mind  of  the  truth  of  the 
alleged  marriage.  Hltchcox  v.  Hltchcox,  8  W.  Va. 
486:  1  Mln.  Inst  (4th  Ed.)  274;  Purcell  v.  Purcell.  4 
H.  &  M.  507.  See  also,  Womack  v.  Tankersley.  78 
Va.  244;  Brown  v.  Brown  (Va.),  24  S.  E.  Rep.  288; 
Francis  v.  Francis.  81  Oratt  288. 

Void  Marriages— Alimony.— A  marriage  occurring 
between  persons,  one  of  whom  had  a  husband 
living  at  the  time  Is  absolutely  void  under  Va.  Code 
1860,  ch.  100,  f  1.  Hence  no  alimony  could  be  decreed 
on  separation.  Stewart  v.  Vandervort  84  W.  Va. 
524, 12  S.  E.  Rep.  786;  Brown  v.  Brown  (Va.),  24  S.  E. 
Rep.  288;  Stones  v.  Keeling,  6  Call  148;  W.  Va.  Ck)de 
1809.  ch.  64,  1 1,  p.  660. 

One  who  failed  to  prove  a  valid  marriage  In  an 
action  for  divorce,  cannot  complain  of  a  refusal  to 
allow  suit  money,  and  alimony.  In  such  suit  a 
decree  declaring  that  there  was  no  valid  marriage 
between  the  parties  Is  not  eqalvalent  to  a  decree 
annulling  the  marriage.  Brown  v.  Brown  (Va.),  24 
S.  E.  Rep.  288.    See  "Decrees  of  Court "  ifkfra. 

Same— Negro  and  Wlilte  i>eraon.— A  marriage  be- 
tween a  white  person  and  negro  is  void.  Bnt  a 
marriage  between  a  white  man  and  a  woman  who 
is  of  less  than  one  fourth  negro  blood  is  legal,  how- 
ever small  this  lesser  quantity  may  be.  McPherson 
V.  Commonwealth.  28  Oratt  080;  Kinney  v.  Common- 
wealth. 80  Oratt  866;  Jones  v.  Ck>n|monwealth,  80  Va. 
588:  Va.  Ck>de  1887, 1 2252. 

II.  QROUNDS  OP  DIVORCE. 

A  IN  OENERAL.— For  what  constitutes  ground 
for  divorce  a  tnenea  et  thoro  and  a  vinculo  matrimonii, 
see  1  Min.  Inst  (4th  Ed.)  284  et  eeQ.  where  the  law  is 
thus  stated. 

1.  Caubbs  roB  DrvoacB  ▲  Msnsa  kt  Thobo  in  Vib- 
omiA.— These  are  determined  by  the  provisions  of 
the  statute  upon  the  subject  which  declares,  that 
'*a  divorce  from  bed  and  board  may  be  decreed  for 
cruelty,  reasonable  apprehension  of  bodily  hurt 
abandonment  or  desertion.  '*  Va.  CX)de  1878,  ch.  105.  S 
7;  Va.Code  1887,  ch.  101. 1 2288;  Carr  v.  Carr,  22  Oratt 
178;  Latham  V.  Latham,  80  Oratt  821:  Throckmorton 
V.  Throckmorton,  86  Va.  777,  U  S.  E.  Rep.  280;  Bailey 
V.  Bailey,  21  Oratt  47;  Harris  v.  Harris,  81  Oratt  28; 
Heninger  v.  Henlnger.  00  Va.  271.  18  S.  £.  Rep.  198; 
W.  Va.  Code,  ch.  64, 1  6,  p.  661;  Burk  v.  Burk.  21  W. 
Va.  445. 

2.  CAUSBS  rOB  DrVOBCB  A   VlKCUIiO  MATBIMONn, 

ExiSTiNO  AT  THB  ^TiiCE  or  THE  Mabbiaob.— 1.  Prior 


723 


21  GRATT. 


Virginia  Rbports,  Annotatbd. 


marriage,  when  the  consort  still  survives;  a.  Want 
of  a»e:  8.  Difference  of  race,  one  party  heinff  white 
andtheotheraneffro;  4.  Want  of  reason:  6.  Natural 
or  incurable  impotency  of  body  at  the  time  of  mar- 
riage; 6.  Ctonsanffuinity  and  affinity;  7.  Conviction 
of  either  party  of  an  infamous  offence  prior  to  the 
marriage,  without  the  knowledge  of  the  other;  8. 
Pregnancy  of  the  wife  at  the  time  of  the  marria^re, 
without  the  knowledge  of  the  husband,  by  some 
person  other  than  he;  9.  Prostitution  of  the  wife 
prior  to  the  marriage,  without  the  knowledge  of  the 
husband ;  and  10.  Fraud  or  force.  See,  conceminir 
prior  marria^re,  Va.  Code  1887,  ch.  101,  S  2862;  differ- 
ence  of  race,  McPherson's  Case,  28  Gratt  MO;  Va. 
Code  1887,  S  2266. 

3.  Causes  fob  Divobcb  a  Vmcuix)  Mathim onii, 
SuPBBVSNiNG  AFTBB  Mabbtagb.— 1.  Adultery;  2. 
Sentence  of  either  party  to  the  penitentiary;  3. 
Indictment  of  either  party  for  felony,  when  such 
party  is  a  fuarttive  from  justice,  and  has  been 
absent  for  two  years;  and  4.  Wilful  abandonment 
or  desertion  for  three  years.  Throckmorton  v. 
Throckmorton,  86  Va.  768.  11  S.  E.  Rep.  280;  Bailey  v. 
Bailey.  21  Gratt  47;  Carr  v.  Carr,  22  Gratt  172; 
Latham  v.  Latham,  30Gratt  822;  Va.  Code  1887,  $2257; 
Acts  1803-4.  425;  Hitchcox  v.  Hitchcox,  2  W.  Va. 
435:  Peck  V.  Marling,  22  W.  Va.  708;  Alkire  v.  Alkire, 
33  W.  Va.  617,  11  S.  B.  Rep.  11;  Martin  v.  Martin,  33 
W.  Va.  605,  11  S.  E.  Rep.  12;  Wass  v.  Wass.  41  W.  Va. 
126,  28  S.  E.  Rep.  537;  W.  Va.  Code  1800,  ch.  64,  $  6,  p. 

661. 

B.  CRUELTY. 

Definition.— The  cruelty  that  authorizes  a  divorce 
is  anything  that  tends  to  bodily  harm,  and  thus  ren- 
ders cohabitation  unsafe;  or  as  expressed  in  the 
older  decisions  that  involves  danger  of  life,  limb  or 
health:  and  angry  words,  coarse  and  abusive  lan- 
guage, humiliating  insults  and  annoyances  in  all 
tbe  forms  that  malice  can  suerffest  may  as  effectu- 
ally endanger  life  or  health  as  personal  violence, 
and  will,  therefore,  afford  srround  for  relief  by  the 
court  Latham  V.  Latham,  30  Gratt  821;  Myers  v. 
Myers,  83  Va.  806,  6S.  E.  Rep.  630;  Trimble  v.  Trimble, 
07  Va.  217,  83  S.  E.  Rep.  531,  6  Va.  L.  R.  401.  See  also, 
Klnsey  v.  Klnsey.  00  Va.  16. 17  S.  E.  Rep.  810;  Carr  v. 
Carr,  22  Gratt  168.    See  infra^  Desertion,   What  Con- 

ttit'if^s. 
Cruelty    by    Members  of    Husband's    Pamlly.— In 

Hutchlns  V.  Hutchlns,  03  Va.  68,  24  S.  E.  Rep.  003,  it  is 
held  that  if  the  husband  permit  the  inmates  of  his 
house  to  treat  his  wife  with  cruelty,  the  cruelty  is 
his  and  she  may  leave  his  home  without  furnishing 
him  with  cause  for  divorce. 

Violence  Amounting  to  Cruelty.— It  was  held  In 
Klnsey  v.  Klnsey,  00  Va.  16, 17  S.  E.  Rep.  810,  In  a  suit 
for  divorce  a  menea  et  thoro  that  where  defendant 
habitually  annoyed  and  mortified  the  plaintiff,  was 
often  drunk  and  struck  her.  came  into  her  room  at 
night  with  flourishing  pistol,  threatenlner  to  kill  her, 
and  finally  drove  her  with,  their  young  child  out  at 
night  plaintiff  was  entitled  to  relief  asked.  See  also, 
for  other  examples,  Trimble  v.  Trimble,  07  Va.  217, 
33  S.  E.  Rep.  631 ;  Henlnger  v.  Henlnger,  00  Va.  271, 18 

S.  E.  Rep.  103. 
Profane,   Abusive,  or  Harsh   Laniruage— Charge  of 

Adultery.— Frequent  Indulgence  In  such  language 
will  not  constitute  cruelty  where  such  conduct  does 
not  create  an  apprehension  of  bodily  harm.  Such 
conduct  may  be  sufficient  however,  where  it  pro- 
duces mental  suffering  sufficient  to  injure  health. 
Myers  v.  Myers,  83  Va.  806,  6S.  E.  Rep.  630;  Klnsey  v. 
Klnsey,  00  Va.  16, 17  S.  E.  Rep.  810;  Latham  v.  Latham, 


80  Gratt  807.  See  Owens  v.  Owens,  06  Va.  196. 11 S.  E. 
Rep.  72,  where  It  was  held  that  the  charge  of  adalterr 
against  the  wife  standing  alone  was  generally 
regarded  as  not  sufficient  to  Justify  a  divorce,  yet 
when  presented  with  other  facts  increasing  its 
enormity,  It  was  regarded  as  a  gross  act  of  cruelty. 
See  also,  Carr  v.  Carr,  22  Gratt  IQBw  See  i%fr^ 
••Desertion." 

Duress— Evidence  of— lnsufflcient.--One  is  not  enti- 
tled to  a  divorce  on  the  ground  that  the  msurlage 
was  contracted  under  duress,  where  the  only  evi- 
dence of  duress  Is  the  fact  that  having  been  arrested 
on  the  charge  of  seduction,  he  married  defendant  u> 
avoid  the  prosecution.  Copeland  v.  Gopeland  (Va.). 
21  S  E.  Rep.  241.  In  this  case  the  evidence  failed  to 
establish  that  there  was  duress  sufficient  to  jnstifT 
the  court  in  decreeing  a  divorce  on  that  groand:  it 
further  showed  that  the  plaintiff,  immediately  after 
the  marriage  had  deserted  his  wife  and  remained 
away  from  her  during  the  entire  four  years  until 
the  Institution  of  this  suit;  and  that  he  paid  no  atten- 
tion to  her  requests  for  money,  or  treated  her  as  his 
wife  In  any  manner  whatever. 

C.  DESERTION. 

Definition.— Desertion  in  divorce  law  is  the  volun 
tary  separation  of  one  of  the  married  parties  from 
the  other,  or  the  voluntary  refusal  to  renew  a 
suspended  cohabitation,  without  Justification  either 
in  the  consent  or  wrongful  conduct  of  the  other. 
Alkire  v.  Alkire,  38  W.  Va.  517, 11  S.  E.  Bep.  1 1 :  Martin 
V.  Martin.  83  W.  Va.  606, 11  S.  E.  Rep.  1&  See  alsa 
Bailey  v.  Bailey.  21  Gratt  47;  Burk  v.  Bark.  21 W.  Va. 
445. 

Same— Legal  Qrounds  for  Desertion.— Desertion  is  a 
breach  of  matrimonial  duty,  and  is  composed,  first 
of  the  breaking  off  of  matrimonial  cohabitation: 
and,  secondly,  an  intent  to  desert  in  the  mind  of  the 
offender.  Both  must  combine  to  make  the  desertion 
complete,  and  a  mere  separation  by  mntnal  consent 
Is  not  a  desertion  by  either  party.  Latham  v. 
Latham,  80  Gratt  307,  and  fMte.    In  Harris  v.  Harris. 

81  Gratt  18.  it  was  held  that  the  circumstances  must 
be  very  peculiar  indeed,  if  any  such  case  there  ooold 
be,  which  Justifying  a  decree  for  an  absolute  divorce 
in  behalf  of  the  husband  for  wilful  desertion  of  the 
wife,  would  at  the  same  time  warrant  a  decree  In 
her  behalf.  See  also,  Throckmorton  v.  Throckmor- 
ton, 86  Va.  768.  11  S.  E.  Rep.  280. 

What  Constitutes.— Abandonment  and  desertion 
which  entitles  a  husband  or  wife  to  a  divorce  a 
menea  et  thoro  consists  in  the  actual  breaking  off  of 
matrimonial  cohabitation  with  the  intent  to  aban- 
don and  desert  in  the  mind  of  the  party  so  acting. 
Bailey  v.  Bailey,  21  Gratt  48.  In  this  case  the  hus- 
band, a  professional  gambler  had  remained  away 
from  home  one  year  and  returned  for  two  weeks, 
and  leaving  then,  had  not  returned  at  the  institution 
of  this  suit  ten  months  later.  These  facts  were  held 
to  sufficiently  establish  the  intent  to  desert  on  the 
part  of  the  husband,  and  Justify  a  decree  for  di- 
vorce a  menea  et  thoro. 

Where  a  wife,  without  any  apparent  catise  other 
than  her  dislike  of  him,  voluntarily  leaves  the  home 
of  her  husband,  and  refuses  to  return  or  cohabit 
with  him,  for  a  period  of  more  than  three  years,  al- 
though she  is,  in  good  faith,  requested  by  the  hus- 
band to  do  so,  the  husband  will,  under  the  West 
Virginia  statute,  be  entitled  to  a  divorce  from  the 
bonds  of  matrimony.  Alkire  v.  Alkire,  88  W.  Va. 
517,  11  S.  E.  Rep.  11;  Martin  v.  Martin,  33  W.  Va.  086^ 
12  S.  E.  Rep.  12.  See  Wass  v.  Wass,  41  W.  Va.  181  9 
S.  E.  Rep.  537;  Engleman  v.  Engleman.  97  Va.  487. 
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SI  S.  E.  Rep.  60.  In  Carr  v.  Carr,  22  Gratt  16B,  it  was 
lield  a  wife  bas  no  legal  grounds  to  leave  lier  lias- 
band  because  he  is  rude  and  dictatorial  in  bis  speecb 
to  her,  exacting-  in  bis  demands  and  sometimes  un- 
wind and  neffliffent  in  bis  treatment  of  ber  even 
w^ben  she  was  sick  and  worn  and  weary  in  watching 
and  nursinsr  their  sick  child.  Latham  v.  Latham. 
80  aratt  807.  See  Hutcblns  v.  Hutcbins,  08  Va.  66, 
24  S.  E.  Rep.  008. 

Same— Wife's  Residence  Changes  with  HuslMOd's.— 
The  wife's  residence  chang-es  with  the  husband's, 
and  if  without  a  legal  excuse  she  refuses  to  go  with 
him  it  is  desertion  on  her  part  Burk  y.  Burk,  21 W. 
Va.  461. 

Intent  to  Desert— Presnmptlon  of.— Desertion  cannot 
be  inferred  from  the  fact  that  the  parties  do  not 
llTe  together.  Burk  y.  Burk.  21  W.  Va.  452;  Bailey 
T.  Bailey,  21  Gratt  48. 

Intent  to  desert  being  once  shown,  is  presumed  to 
continue  until  the  contrary  appears.  Burk  v.  Burk, 
21  W.  Va.  450:  Bailey  y.  Bailey,  21  Gratt  48. 

The  protracted  absence,  without  detention  is  as 
potent  proof  of  the  intent  to  desert  on  the  part  of 
the  I  wife  as  of  the  husband.  Harris  y.  Harris,  81 
Oratt  20.  See  Bailey  v.  Bailey,  21  Gratt  48;  Carr  y. 
Carr,  22  Gratt  168;  Latham  y.  Latham,  80  Gratt  807. 

Just  Cause  for  Desertion.— The  wrongful  conduct  of 
husband  or  wife,  or  justifiable  cause  which  will  ex- 
cuse the  one  consort  for  leaving  the  other  must  be 
such  conduct  as  could  be  made  the  foundation  of  a 
Judicial  proceeding  for  divorce  a  metua  et  Ihoro.  Al- 
kire  v.  Alkire,  83  W.  Va.  517,  11  S.  E.  Rep.  11;  liartin 
v.  Martin,  88  W.  Va.  006,  11  S.  E.  Rep.  12.  See  also, 
Carr  v.  Carr,  22  Gratt  lOB;  Harris  v.  Harris,  81  Gratt 
13:  Hutcblns  v.  Hutchins,  08  Va.  66,  24  S.  E.  Rep.  008. 
See  "Cruelty,"  anU. 

Commencement  of  Desertion.— If  a  wife,  after  leav- 
ing her  husband's  home  remains  away  for  a  consid- 
erable time,  and  ber  husband  requests  her  return, 
which  she  refuses,  from  that  time  she  deserts  ber 
husband.    Burk  v.  Burk,  21  W.  Va.  46a 

Desertion  Continuous.— Two  periods  of  desertion 
cannot  be  added  together  for  the  purpose  of  making 
up  the  term  required  by  the  statute.  It  must  be  a 
continuous,  unbroken  desertion.  Burk  v.  Burk,  21 
W.  Va.  450,  approved  in  Harris  v.  Harris,  81  Gratt 
21. 

DeserUon  Broken.— If  the  husband  cohabits  with 
the  wife  during  the  time  required  by  the  statute 
for  a  divorce  from  the  bonds  of  matrimony  on  the 
ground  of  desertion,  the  desertion  is  broken.  Burk 
v.  Burk.  21  W.  Va.  460. 

Period  of  Desertion.— Where  no  definite  period  of 
desertion  is  required  by  statute  to  sustain  a  suit  for 
divorce,  any  desertion  which  fulfills  the  require- 
ments of  the  definition  given  above  is  sufficient  to 
sustain  the  suit  no  matter  if  the  parties  have  cohab- 
ited as  man  and  wife  for  a  short  period  since  the 
first  desertion  by  the  defendant  Bailey  v.  Bailey, 
21  Oratt  48:  Throckmorton  v.  Throckmorton.  80  Va. 
708,  11  S.  £.  Rep.  280.  See  Acts  1808^.  p.  426.  Acts  180&- 
IS,  p.  108. 

D.  ADULTERY. 

Nature  of— Proof  Required.— Adultery  is  pecuUarly 
a  crime  of  darkness  and  secrecy:  parties  are  rarely 
surprised  at  it;  and  so  it  not  only  may,  but  ordina- 
rily must  be  established  by  circumstantial  evidence. 
The  testimony  must  convince  the  Judicial  mind 
affirmatively,  that  the  actual  adultery  has  been  com- 
mitted, since  nothing  short  of  the  carnal  act  can  lay 
a  foundation  for  a  divorce.  It  is,  generally  speak- 
ing, necessary  to  prove  that  the  parties  were  in 


some  place  together  where  the  act  might  probably 
be  committed.  The  facts  in  such  case  are  not  of  a 
technical  nature,  but  are  determinable  on  common 
grounds  of  reason.  The  rational  and  legal  inter- 
pretation must  be  the  same.  Musick  v.  Musick. 
88  Va.  15,  18  S.  E.  Rep.  802.  In  this  case,  the  defend- 
ant a  young  man  of  the  neighborhood,  in  good 
standing,  seduced  the  plaintiff,  under  promise  of 
marriage,  then  in  fear  of  punishment  married  ber 
and  deserted  her  within  a  few  days.  Defendant 
then  spent  his  time,  openly  and  lasciviously  with 
lewed  women,  but  denied  the  act  of  adultery, 
charged  in  a  suit  for  divorce  by  bis  wife.  A  divorce 
was  granted  on  the  ground  of  adultery  as  shown 
by  circumstantial  evidence,  though  the  defendant 
and  the  alleged  partieept  crinUmt  both  denied  the 
adultery,  and  a  decree  was  entered  prohibiting 
defendant  from  marrying  again.  Lascivious  con- 
duct alone,  such  as  being  seen  at  a  ball  in  a  bouse  of 
ill  fame  is  not  sufficient  proof  of  adultery.  See  also, 
Latham  v.  Latham.  80  Gratt  807. 

Same— In  OeneraL— In  a  suit  for  divorce  on  the 
ground  of  adultery,  proof  thereof  should  be  "such 
as  to  lead  the  guarded  discretion  of  a  reasonable 
and  Just  man  to  the  conclusion  of  the  defendant's 
guilt"  Throckmorton  v.  Throckmorton,  80  Va. 
768, 11  S.  E.  Rep.  280. 

Sufficient  Proof.— The  fact  of  a  married  man  clos- 
ing himself  in  a  room  of  a  brothel,  unexplained,  is 
sufficient  proof  of  adultery.  Throckmorton  v. 
Throckmorton,  80  Va.  768, 11  S.  £.  Rep.  280;  Musick 
V.  Musick.  88  Va.  15,  13  S.  E.  Rep.  802. 

The  fact  that  a  man  is  seen  in  a  house  of  ill  fame 
is  not  conclusive  proof  of  the  crtme  of  adultery  on 
his  part  though  it  is  prima  fadi€  sufficient  to  estab- 
lish the  crime.  Latham  v.  Lathan^,  80  Gratt  807; 
Throckmorton  v.  Throckmorton,  86  Va.  768,  11  S.  E. 
Rep.  280. 

No  presumption  of  guiltcan  be  raised  from  the  fact 
of  a  brother-in-law  being  often  seen  in  the  bed  room 
of  the  defendant,  when  such  room  was  frequently 
used  as  a  sitting  room  by  the  family  and  for  the 
brothers  to  transact  their  business.  Hampton  v. 
Hampton.  87  Va.  168. 12  S.  E.  Rep.  340. 

Presumption  In  Favor  of  Innocence.— "To  establish 
the  charge  of  adultery,  the  evidence  must  be  full 
and  satisfactory— the  Judicial  mind  must  be  con- 
vinced affirmatively.  The  proof  should  be  strict 
satisfactory  and  conclusive."  Throckmorton  v. 
Throckmorton,  80  Va.  772, 11  S.  E.  Rep.  280. 

The  Charge  Must  Be  Specific— A  bill  for  a  divorce 
a  vinculo  on  the  ground  of  adultery,  which  only 
charges  that  the  defendant  has  been  guilty  of  adul- 
tery on  many  occasions  is  bad  on  demurrer.  In 
this  case  the  court  said,  in  a  dictum,  that  while  the 
name  of  the  paramour  need  not  be  stated*  the  time, 
place,  and  circumstances,  should  be  set  forth  so  as 
to  enable  the  defendant  to  disprove  the  charge. 
Miller  V.  MiUer,  02  Va.  106,  28  S.  £.  Rep.  282.  Tbis 
dictum  is  criticised  at  some  length  by  W.  Starke, 
Esq.  of  the  Norfolk  bar  in  2  Va.  L.  R.  60,  also  disap- 
proved by  Prof.  Lile  in  bis  notes  to  1  Min.  Inst  p.  162. 

III.  DBPBNCE5. 

Condonation— Definition  and  Nature.— Condonation 
is  defined  to  be  the  remission  by  one  of  the  married 
parties,  of  an  offense  which  be  knows  the  other  bas 
committed  against  the  marriage  relation,  on  the 
condition  of  being  continually  afterwards  treated 
by  the  other  with  conjugal  kindness.  While  the 
condition  remains  unbroken  there  can  be  no  di* 
vorce.  but  a  breach  of   it   revives   the    original 
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remedy.    Owens  v.  Owens,  96  Va.  191,  81  S.  E.  Rep. 
7S. 

Condonation  of  Desertion.— Desertion  may  be  con- 
doned by  renewal  of  cohabitation  of  husband  and 
wife  during  the  time  required  by  the  statute  for  a 
divorce  from  the  bonds  of  matrimony.  Burk  y. 
Burk,  21  W.  Va.  458. 

Condonation  of  Cruelty.— Cruelty*  consists  of  succes- 
siye  acts  of  ill  treatment  or  personal  injury,  so  that 
some  condonation  of  earlier  acts  of  cruelty  must  in 
such  cases  necessarily  take  place.  Cruelty  is  cumu- 
lative, admlttinir  of  decrrees  and  aufirmentinr  by 
addition.  It  may  be  condoned  and  even  foririven 
for  a  time,  and  up  to  a  certain  point,  without  bar- 
ring the  riffht  to  briner  it  all  forward  when  the  con- 
tinuances of  it  has  rendered  it  no  lonirer  condonable. 
Owens  V.  Owens,  96  Va.  195,  81  S.  £.  Rep.  72. 

Same— Same.— While  acts  of  cruelty  on  the  part  of 
the  husband  which  have  been  condoned  cannot  be 
made  the  sole  foundation  for  a  divorce,  they  form 
the  subject  of  investiiration  and  proof  by  which  to 
determine  whether  the  wife  can  with  safety  to  her 
health  and  person  continue  to  live  with  him.  Owens 
V.  Owens,  96  Va.  196,  81  S.  E.  Rep.  72. 

Recrimination.— Under  the  divorce  law  of  W.  Va. 
as  well  as  the  general  divorce  law,  husband  and  wife 
cannot  each  of  them  be  flmilty  at  one  and  the  same 
time  of  the  act  of  desertion  of  the  other,  and  either 
or  both  be  entitled  to  divorce  from  the  bonds  of 
matrimony.  Wass  v.  Wasa,  41  W.  Va.  126,  28  S.  E- 
Rep.  587. 

Same— MIcoondiict  of  Plaintiff.— The  misbehavior  of 
the  plaintiff  in  a  suit  for  divorce  and  alimony,  "to 
be  an  absolute  bar  must  be  of  a  nature  to  render  it 
a  sufficient  leffal  cause  for  at  least  a  judicial  separa- 
tion." Martin  v.  Martin,  88  W.  Va.  6D6,  11  S.  E.  Rep. 
12. 

IV.  PLBADINO  AND  PRACTiCB. 

In  Oencral.— In  Viririnia  and  West  Virsrinia  the 
process,  practice  and  proceedlnirs  is  the  same  in 
suits  for  divorce  as  in  other  proceedings  in  equity. 
Latham  v.  Latham,  80  Gratt  812 ;  Bailey  v.  Bailey. 
21  Gratt  43:  Martin  v.  Martin,  88  W.  Va.  701.  11  S.  E. 
Rep.  12;  Hitchcoz  v.  Hitchcoz,  2  W.  Va.  435. 

Suits  for  divorce  are  governed  by  the  ireneral  rule 
that  requires  the  decree  to  be  Justified  by  both  the 
pleadings  and  the  proofs,  which  must  co-exist  and 
correspond.  Wass  v.  Wass,  41  W.  Va.  126,  23  S.  E. 
Rep.  587:  Handlan  v.  Handlan,  87  W.  Va.  486, 16  S.  E. 
Rep.  567. 

Causes  Arising  after  Commencement  of  Suit.— The  de- 
fendant may  set  up  cause  for  divorce  which  accrued 
after  the  suit  for  alimony  was  commenced,  and  he 
may  file  a  cross  bill  alleirinff  that  the  plaintiff  is 
ffuilty  of  desertion  for  the  required  time  to  obtain 
a  divorce  and  thus  defeat  the  suit  for  alimony  and 
himself  receive  a  divorce.  Martin  v.  Martin,  38  W. 
Va.  695.  11  S.  E.  Rep.  12. 

Cross  Bllls.-In  Willard  v.  Willard,  98  Va.  465,  86  S. 
E.  Rep.  518,  husband  brought  suit  for  a  divorce  from 
the  bonds  of  matrimony  in  the  hustings  court  of 
the  city  of  Roanoke.  Va.  on  the  ground  of  cruelty 
and  desertion,  while  the  wife  was  in  the  state  of 
Ck>nnecticut.  He  obtained  the  decree  asked  for  and 
the  case  was  dismissed  from  the  docket  About  ten 
months  later  the  wife  on  learning  of  the  action  of 
the  court  alleged  that  she  had  not  been  served 
with  process  or  had  notice  of  the  suit  against  her 
until  after  Judgment,  and  asked  that  said  decree  be 
set  aside,  and  she  be  permitted  to  file  her  answer  to 
the  bill,  and  that  her  answer  be  treated  as  a  cross 
bill.    This  was  permitted  by  the  court  but  a  later 


request  of  the  wife  to  file  an  amended  cross  bill  to 
introduce  new  evidence  of  later  acts  of  adultery  on 
part  of  the  husband  was  denied.  The  evidence  is 
the  case  proved  that  three  years  had  not  elapsed 
before  the  original  decree  of  divorce,  since  the  par- 
ties had  cohabited  together  as  husband  and  wife, 
the  former  decree  of  divorce  was  set  aside  and  the 
case  dismissed.  From  that  decree  appeal  was  taken, 
and  it  was  held  that  there  was  no  error  except  is 
the  refusal  to  allow  the  wife  to  file  her  amended 
cross  bill,  the  court  saying  that  she  was  clearlr 
entitled  to  file  her  petition  to  have  the  case  reheard 
and  to  plead  or  answer,  in  order  to  have  any  injus- 
tice in  the  proceeding  corrected.  See  Va.  Code.  18B<, 
§8288. 

Cross  Bill— DeserUon.— Where  a  wife  fUes  a  biU  for 
divorce  and  alimony  against  her  husband,  if,  at  the 
time  of  the  institution  thereof,  three  years  had  not 
elapsed  since  she  left  her  said  husband,  and  during 
the  pendency  of  said  suit  said  period  does  el^iae. 
counting  from  the  date  of  such  desertion,  the 
defendant  may  file  a  cross  bill  alleging  that  sndi 
desertion  was  wilful,  and  had  continued  for  three 
years;  and,  if  the  allegations  of  said  cross  bill  be 
sustained  by  the  proof,  he  may  be  decreed  a  divorce 
from  the  plaintiff.  Martin  v.  Martin,  SS  W.  Va.  M&. 
11  S.  E.  Rep.  12.  See  Brown  v.  Brown  ( Va.).  94  &  X. 
Rep.  288,  where  answer  was  treated  as  a  cross  bill: 
Cralle  v.  Cralle.  79  Va.  188:  Mettert  ▼.  Hagan.  II 
Gratt  281. 

Cotttlfiuanca.— "In  the  proper  circumstances,  where 
Justice  requires,*'  the  courts  in  divorce  causes  are 
liberal  in  allowing  continuances  and  suspensioos  of 
the  hearing,  to  supply  defects  in  the  evidence  or 
pleadings.  Martin  v.  Martin.  88  W.  Va.  696. 11  S.  E. 
Rep.  12. 

Effect  of  Answer.- Where  answer  in  a  salt  for 
divorce  is  responsive  to  the  allegation  of  the  bill, 
defendant  is  entitled  to  the  benefit  of  it  as  in  other 
cases  in  equity.    Latham  v.  Latham.  80  Gratt  807. 

v.  PROOFS. 

A.  BURDEN  OP  PROOF.— The  burden  of  proof  is 
on  the  complainant  in  a  suit  for  divorce  to  establish 
by  full,  clear  and  adequate  evidence  the  charges 
made  in  his  bill.  Hampton  v.  Hampton,  87  Va.  148, 12 
S.  £.  Rep.  840. 

B.  EVIDENCE  ADMISSIBLE— ST ATUTES.—  Snlti 
for  divorce  shall  be  instituted  and  conducted  as 
other  suits  in  equity,  except  that  the  bill  cannot  be 
taken  for  confessed  and  whether  answered  or  not 
shall  be  heard  independently  of  admissions  of 
either  party  in  the  pleadings  or  otherwise.  Acts  of 
1897-8,  p.  758;  Hampton  v.  Hampton,  87  Va.  148, 12  & 
E.  Rep.  340.  See  Va.  Code  1887,  {  828a  On  this  point 
see  Hitchcoz  v.  Hitchcoz,  2  W.  Va.  485.  where  it  Is 
held  that  evidence  of  the  parties  is  admissible  to 
prove  the  existence  of  the  marriage. 

In  Hitchcoz  V.  Hitchcoz,  8  W.  Va.  489,  it  is  said  that 
the  statute,  Va.  Code  1860,  ch.  100,  I  9,  *Vas  never 
intended  to  change  the  proof  further  than  to  require 
proof  of  the  adultery  or  other  acts  on  wbich  the 
divorce  was  sought:  the  evil  which  the  statute  was 
intended  to  guard  against  was  collusion  between 
the  parties,  to  escape  from  the  bonds  of  marriage 
and  to  remove  the  temptations  to  become  the  wit- 
ness of  their  own  dishonor."  Bailey  v.  Bailey.  21 
Gratt  43;  Latham  v.  Latham.  80  Gratt  S12;  Cralle  v. 
Cralle,  79  Va.  182.  Practically  the  same  statute  exists 
in  W.  Va.  Code  1899,  ch.  64,  p.  662,  where  it  is  provided 
that  divorce  suits  shall  be  tried  in  equity  as  other 
suits  in  equity,  ezcept  that  the  cause  shall  be  heard 
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Independently  of  tbe  admissions  of  either  party,  but 
the  testimoDy  of  either  party  aside  from  confessions 
and  admissions  is  admissible.  Hitchcox  y.  Hitchcoz, 
2  W.  Va.  4S6:  Martin  v.  Martin,  88  W.  Va.  701,  U  S.  E. 
Bep.  12;  Handlan  ▼.  Handlan.  87  W.  Vsl.  480, 16  S.  £. 
Bep.  607. 

Letters  w  Evidence  of  intention.— It  was  held  in 
Bailey  v.  Bailey,  21  Gratt  50.  that  the  letters  of  the 
parties  are  admissible  in  evidence  for  the  the  plain- 
tiff to  show  the  intention  on  part  of  the  defendant 
to  desert  her,  and  this  decision  seems  to  be  approved 
in  Carr  ▼.  Carr.  28  OratL  17i.  See  also,  Craile  v. 
Cralle,  70  Va.  183;  Hampton  v.  Hampton,  87  Va.  148, 
IS  S.  E.  Rep.  84a 

Testimony  of  Complaint— lnadaiiflsll»le.--The  com- 
plainant in  a  suit  for  divorce,  on  the  ground  that 
the  marriage  was  contracted  under  duress,  is  incom- 
petent to  testify  on  his  own  behalf.  Copeland  v. 
Copeland  (Va.).  81  S.  E.  Rep.  842;  Va.O>de  (1887),  { 
8840.  as  amended  by  Act  of  1897-6. 1 758. 

C.  WEIGHT  OF  EVIDENCE.— In  suit  for  divorce 
on  ground  of  adultery  the  courts  do  not  place  much 
w^eiffht  upon  the  denial  of  the  defendant  and  jxwti- 
e0p0  crimiHUf  when  circumstantial  evidence  is  full 
and  satisfactory.  Musick  v.  Musick,  88  Va.  IS,  18  S. 
X.  Rep.  808:  Euffleman  v.  Enffleman,  07  Va.  487,  84  S. 
£.  Rep.  60.  "Nor  upon  the  testimony  of  negro  ser- 
vants with  whom  defendant  has  'bunked.'  smoked, 
drank,  ate,  slept,  and  associated."  Hampton  v. 
Hampton,  87  Va.  161,  IS  S.  S.  Rep.  840.  Nor  the  un- 
supported testimony  of  the  wife  when  she  baaes 
her  charge  on  what  she  has  heard.  Martin  v. 
Martin.  88  W.  Va.  606. 11 S.  E.  Rep.  IS, 

interested  Partiee— l>etectlve«.— in  a  suit  for  divorce 
on  ground  of  adultery  "where  one  man  accompanies 
another  to  a  house  of  ill  fame,  especially  if  the  visit 
is  made  at  the  suggestion  of  the  former,  and  he 
afterwards  turns  up  as  an  active  witness  in  support 
of  an  application  for  a  divorce,  based  upon  such 
visit,  his  testimony  ought  to  be  received  with  cau- 
tion." Throckmorton  v.  Throckmorton,  86  Va.  766, 11 
S.  E.  Rep.  280. 

Admissions.— In  crraUe  v.  (Tralle.  TO  Va.  188,  it  is  held 
that  ii)  a  suit  for  divorce  the  admissions  of  the  plain- 
tiff are  competent  evidence  to  support  the  averments 
of  the  answer,  citing,  with  approval.  Bailey  v.  Bailey. 
21  OratL  48,  in  support  of  the  sUtement  that,  "these 
admissions  were  not  only  competent  evidence  in 
support  of  the  averments  of  the  answer,  but  are 
evidence  of  the  most  satisfactory  character."  See 
Martin  v.  MarUn,  88  W.  Va.  605,  11  S.  E.  Rep.  12;  1 
Min.  Inst  (4th  Ed.)  268. 

Decrees  Pro  Confesso.— A  bill  for  divorce  may  not 
be  taken  as  confessed,  and  it  must  be  heard  inde- 
pendently of  the  admissions  of  either  party  on  the 
pleadings.  Latham  v.  Latham,  80  Gratt.  807; 
Hampton  v.  Hampton,  87  Va.  148,  12  S.  £.  Rep.  840. 

Decree  Confirming  Agreement  of  Parties.— The  fact 
that  a  decree  of  divorce  from  bed  and  board  con- 
firmed a  prior  agreement  of  the  parties,  in  respect 
to  separation,  property  arrangements,  etc.,  did  not 
make  it  a  decree  on  the  admissions  of  the  parties- 
Marshall  V.  Baynes.  88  Va.  1044.  14  S.  £.  Rep.  978. 

Confessions  Vttlsted— Prsud  snd  Duress.— "It  is  a 
principle,  extending  through  all  the  departments  of 
our  law.  that  an  act  brought  about  by  fraud  or  by 
duress,  whoever  the  party  may  be,  is  void."  Equal 
effect  ought  to  be  given  to  a  threat  by  a  husband  to 
abandon  his  wife  and  turn  her  out  upon  the  world 
to  shift  for  herself,  in  the  anomalotis  condition  of  a 
wife  without  a  husband.  Hampton  v.  Hampton,  87 
Va.  151, 12  S.  £.  Rep.  84a 


VI.  DBCi^BS  OP  THE  COURT. 

Salt  Money— Pendente  Lite.— Pending  a  suit  for  a 
divorce  the  trial  court  may  compel  the  man  to  pay 
sums  necessary  to  maintain  the  woman  and  enable 
her  to  carry  on  the  suit;  yet  it  is  not  justified  in  mak* 
ing  any  order  for  such  purpose,  pending  appeal  in 
a  higher  court  from  decree  rendered  in  same  suit 
for  divorce  and  alimony.  Cralle  v.  Cralle,  81  Va.  778. 
Va.  (3ode  1887,  S  2261.  See  also.  Almond  v.  Almond.  4 
Rand.  662;  Purcell  v.  Purcell,  4  R.  &  M.  507;  Dunbar  v. 
Dunbar,  5  W.  Va.  567;  Handlan  v.  Handlan,  87  W.  Va. 
486,  16  S.  E.  Rep.  607;  Wass  v.  Wass,  42  W.  Va.  460.  26 
S.  E.  Rep.  440:  W.  Va.  Code  1800.  ch.  64,  S  0,  p.  662. 

A  statute  which  empowers  the  chancery  court  to 
restore  to  the  injured  party,  as  far  as  practicable* 
the  rights  of  property  conferred  by  marriage  on  the 
other  does  not  authorize  the  court  to  interfere  with, 
or  defeat  the  vested  rights  of  third  persons,  which 
attached  upon  the  property  prior  to  the  institution 
of  such  proceedings  for  divorce  and  when  the  prop- 
erty was  the  absolute  estate  of  the  husband.  Jen 
nings  v.  Montague,  2  Gratt  850. 

Where  In  suit  for  divorce  neither  bill  nor  petition 
contains  any  allegation  or  prayer  for  alimony,  or 
prayer  or  allegation  of  any  kind  to  justify  the  court 
in  making  any  decree  disposing  of  defendant's 
property,  it  is  error  to  enjoin  defendant  from 
selUng,  disposing  of  or  incumbering  said  property, 
real  or  personal,  until  the  further  order  of  the 
court  Handlan  v.  Handlan,  87  W.  Va.  486. 16  S.  X. 
Rep.  607. 

Creditors'  Rights.— An  attachment  against  t^e 
effects  of  the  husband  as  an  absconding  debtor, 
levied  before  the  institution  of  a  suit  for  a  divorce 
by  the  wife,  entitles  the  attaching  creditors  to  be 
satisfied  out  of  the  attached  effects,  in  preference  to 
the  claims  of  the  wife.  The  courts  In  adjusting  the 
property  of  divorce  parties  have  no  right  to  inter- 
fere with  the  vested  rights  of  hona  JIde  creditors  or 
purchasers  for  value  who  have  acquired  a  vested 
right  in  the  properly.  Va.  Code  1887.  S  2268;  l  Min. 
Inst  (4th  Ed.)  204;  Jennings  v.  Montague,  2  Gratt. 
850:  Bailey  v.  Bailey.  21  Gratt  57;  Carr  v.  Carr,  28 
Gratt  174;  Harris  v.  Harris,  31  Gratt  16:  C^ralle  v. 
Cralle,  81  Va.  778. 

Wife's  Property— improvements— Debts  of  Husband. 
—Where  the  facts  do  not  justify  it  It  is  error  for  the 
circuit  court  to  subject  a  divorced  wife*s  property 
to  the  payment  of  the  debts  of  the  husband's  cred- 
itors, by  reason  of  improvement  alleged  to  have 
been  placed  thereon  with  intent  to  hinder  and  delay 
such  creditors.  Adams  v.  Irwin,  44  W.  Va.  740,  80  S. 
E.  Rep.  50;  Handlan  v.  Handlan,  87  W.  Va.  486. 16  S. 
E.  Rep.  507. 

Alimony- Pendente  Lite  —  Citation  of  Husband.- 
When  a  bill  praying  for  a  divorce  and  alimony  is 
presented^  to  a  circuit  judge  in  vacation  by  a  wife 
before  any  process  has  been  issued  against  the 
defendant  husband,  such  judge  has  no  jurisdiction 
to  enter  a  decree  for  alimony  pendente  lite  or  per- 
manent alimony  without  first  in  some  manner  sum- 
moning the  husband  to  appear,  and  thus  affording 
him  an  opportunity  to  be  heard,  and,  should  such  a 
decree  be  entered  without  first  citing  the  husband, 
a  writ  of  prohibition  will  lie  to  prevent  its  enforce- 
ment   Coger  v.  Coger  (W.  Va.).  85  S.  E.  Rep.  823. 

Concerning  Custody  of  Children.— After  a  divorce  on 
the  ground  of  adultery  at  suit  of  the  wife,  leaving 
the  child  in  the  wife's  custody,  husband  filed  a  peti. 
tion  on  apparently  good  ground  to  recover  custody 
of  the  child.    Held,  that  the  court  erred  in  further 
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decreeing  affainsttlie  hnsband  when  no  process  had 
issued  against  the  wife  on  said  petition,  and  no 
appearance  had  been  made.  Phillips  v.  Phillips,  24 
W.  Va.  601. 

Where  no  notice  of  the  application  to  modify  a 
decree  and  to  change  the  custody  of  the  children  is 
iriven  to  the  husband,  the  order  of  the  court  modify- 
ing such  decree  at  suit  of  the  wife  is  void.  Phillips 
V.  Phillips,  24  W.  Va.  691. 

rialntenaiice  of  Children.— Where  the  custody  of  the 
children  is  awarded  to  the  mother  the  court  may 
make  an  order  that  the  husband  pay  a  certain  sum 
for  their  maintenance.  Heninger  y.  Heninger.  90 
Va.  271, 18  S.  E.  Rep.  103.  See  also,  in  this  regard. 
Dunbar  ▼.  Dunbar,  6  W.  Va.  867. 

West  Virarlnia    Statute— Ex    Parte    ProcMdln^s.— 

Under  W.  Va.  Code  1884,  ch.  64,  S  11.  providinff  that  in 
divorce  proceeding  the  court  may,  from  time  to 
time,  on  petition  of  either  of  the  parents,  revise 
and  alter  decrees  concerning  the  custody  of  the 
children,  the  proceeding  should  not  be  ex  parU. 
Phillips  V.  PhiUips,  24  W.  Va.  601. 

Consent  Decrees— No  ValM  riarrtago.— No  valid  mar- 
riage being  proved  in  an  action  by  a  woman  for  a 
divorce  a  menta  et  tharo,  such  woman  was  competent 
to  consent  to  a  decree  giving  custody  of  their  chil- 
dren to  the  defendant,  and  she  having  so  consented 
could  not  complain  on  appeal  that  the  court  erred 
in  makingr  said  decree.  Va.  Ck)de,  1 2260;  Brown  v. 
Brown  (Va.),  24  S.  E.  Rep.  288. 

Decree  Conflrmlny  Agreement  of  Parties.— The  fact 
that  decree  of  the  court  confirmed  the  former 
agreement  of  the  parties  did  not  make  it  a  decree  on 
the  admission  of  the  parties,  liarshall  v.  Baynes, 
88  Va.  1040. 14  S.  E.  Rep.  978. 

Decree  Annulling  riarrlage— When  Proper.— In  a  suit 
for  divorce  a  mensa  et  thoro,  a  decree  annulling  the 
marriage  would  not  be  proper,  but  in  such  case  a 
decree  that  the  appellant  was  under  a  legal  disabil- 
ity, and  incapable  to  contract  the  alleged  marriage 
with  appellee;  that  the  marriage  was  invalid;  and 
that  appellee  was  not  liable  or  responsible  for  appel- 
lant's support  or  maintenance,  and  not  liable  for 
other  marital  obligations  to  her  was  held  proper,  in 
Brown  v.  Brown  (Va.),  24  S.  E.  Rep.  288. 

Failure  to  Prove  Valid  Marriage— Alimony.— One  who 

failed  to  prove  a  valid  marriajre  cannot  complain  of 
a  refusal  to  allow  suit,  money  and  alimony.  The 
allotment  of  alimony,  counsel  fees,  etc.,  are  matters 
within  the  discretion  of  the  court,  to  be  exercised 
in  reference  to  established  principles  of  law  relating 
to  the  subject,  and  upon  an  equitable  view  of  all  the 
circumstances  of  the  particular  case.  Brown  v. 
Brown  (Va.),  24  S.  E.  Rep.  238;  Bailey  v.  Bailey,  21 
Gratt  57;  Miller  v.  Miller,  92  Va.  196,  28  S.  £.  Rep.  282. 
Jurisdiction— Court  of  Appeals.— The  court  of  ap- 
peals has  Jurisdiction  to  review  by  appeal  a  decree 
of  the  court  below  in  matters  of  divorce.  Hitchcox 
V.  Hitchcox,  2  W.  Va.  435. 

VII.  BPPBCT  OP  DBCRBBS. 

A.  ON  MARRIAGE  RELATION.— Decree  from  the 
bonds  of  matrimony  dissolves  the  marriage  and 
each  party  is  free  to  marry  again,  unless  the  statute 
prohibits  the  marriage  of  the  guilty  party. 

In  granting  a  divorce  on  the  ground  of  adultery 
the  court  has  power  under  Va.  Ck>de  1887.  S  2265  to  i 
decree  that  the  guilty  party  shall  not  marry  again 
unless  such  decree  be  annulled,  and  this  section  of  ] 
the  code  is  constitutional.    The  court,  in  its  dlscre- 1 
tion,  may  set  a  decree  aside,  which  prohibits  the 


marriacre  of  the  guilty  party.    Muslck  t.  Mnsdck.  88 
Va.  17, 13  S.  E.  Rep.  802. 

B.  ON  PROPERTY  RIGHTS. 

Where  Harrlage  Declared  Void.— A  marriage  within 
the  prohibited  degrees  havin^r  been  declared  null  by 
a  sentence  of  the  court,  the  husband  has  no  interest 
in  the  property  which  was  the  wife*s  at  the  time  of 
the  marriage;  and  bis  creditors  cannot  anbject  it  to 
the  payment  of  his  debts.  Kelly  v.  Scott,  5  Gratt. 
470. 

Divorce  a  Vinculo  Matrimonii— B.  is  poesesNed  of  an 
estate  in  fee  in  a  tract  of  land  and  marries  P.  and 
they  have  two  children  bom  of  the  marriag'e.  Upon 
a  bill  by  P.  the  marriage  is  dissolved  for  the  adul- 
tery and  desertion  of  E.,  bnt  the  decree  directs 
nothing  as  to  the  property  of  the  parties.  Upon  the 
dissolution  of  the  marriage  all  the  husband's  claima 
to  the  wife*s  lands  wbich  depended  on  the  marriage 
were  extinguished  and  she  is  entitled  to  the  posses- 
sion of  the  land.  Porter  V.Porter.  27  Gratt.  GOOl  See. 
for  subject  of  dower,  monographic  not^  appended 
to  Davis  V.  Davis,  25  Gratt.  687.  See  monographic 
note  on  "Curtesy.'* 

For  the  rule  that  upon  the  dissolution  of  the  mar« 
riage  relation,  the  husband's  rights  to  the  wife's 
property  is  extinguished,  see  Cleek  ▼.  McGullln,  80 
Va.  829, 15  S.  E.  Rep.  806;  Osbum  v.  Throckmorton, 
90  Va.  816, 18  S.  E.  Rep.  285;  Cralle  ▼.  Cralle,  79  Va. 
188:  Muse  v.  Friedenwald.  77  Va.  62;  Harris  v.  Harris. 
31  Gratt.  88,  all  citingr  the  important  case  of  Porter 
V.  Porter,  27  Gratt  GOO;  1  Min.  Inst  (4th  Ed.)  108;  2 
Min.  Inst  (4th  Ed.)  118. 

Husband's  Assignment  of  Wife's  Property.— Assign- 
ment of  wife's  choses  in  action  made  by  the  hus- 
band is  effectual,  if,  at  the  time  of  the  assignment 
or  afterwards  dtiring  his  lifetime,  he  is  in  a  con- 
dition to  reduce  such  choses  into  his  possession;  if, 
however,  he  dies  before  the  event  happens  on 
which  he  is  entitled  to  reduce  the  choses  Into  his 
possession,  his  assignment  is  inoperative. 

The  assignment  in  order  to  be  valid,  must  be 
of  a  present  (as  distinguished  from  a  reversionary) 
interest,  must  be  for  valuable  consideration,  and 
must  also  be  a  special  assignment  Browning*  t. 
Headley,  2  Rob.  340,  40  Am.  Dec.  796. 

Divorce  a  Jlensa  et  Thoro.— A  general  decree  9 
menea  et  thoro  or  a  decree  of  separation  does  not 
afEect  the  property  rights  of  the  parties,  bnt  this 
may  be  changed  by  statute.  "In  granting  a  decree 
from  bed  and  board  the  court  may  decree  that  the 
parties  be  perpetually  separate  and  protected  in 
their  person  and  property.  Such  a  decree  of  per- 
petual separation  has  the  same  effect  as  a  divorce 
from  the  bonds  of  matrimony,  except  that  neither 
party  shall  marry  again  during  the  life  of  the 
other,  and  such  a  decree  bars  curtesy.  Va.  Oode«  I 
2264;  Marshall  v.  Baynes,  88  Va.  1040,  14  S.  E.  Repu 
978.  The  decree  in  this  case  was  a  divorce  from 
bed  and  board,  and  operated  upon  the  (i/ter-ccouirtd 
property,  the  legal  rights  and  capacities  of  the  par- 
ties, as  a  decree  from  the  bonds  of  matrimony,  ex- 
cept that  neither  party  could  marry  again  durior 
the  life  of  the  other. 

C.  RES  JUDICATA.— Where  the  plaintiff  sued 
for  a  divorce,  alleging  intemperance,  cruelty  and 
abandonment,  and  a  decree  was  entered  for  the  de- 
fendant the  plaintiff  and  defendant  not  having  lived 
together  in  the  meantime,  the  plaintiff  again  saes 
for  a  divorce  on  the  same  ground,  the  liisue  is  re« 
Judicata.  Miller  v.  Miller,  02  Va.  196,  23  a  E.  Rep.  212. 

Same— Concerning '  Property  of  Parties.- a  wife 
allows  her  husband  to  transfer  her  property  in  his 
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name,  and  upon  a  decree  of  dlTorce  from  tbe  lionds 
of  matrimony  the  riffhta  of  property  were  left  as 
they  stood  at  that  date.  Afterwards  the  wife 
claims  the  property  from  the  husband  which  was 
oriffinally  hers,  alleirlnr  iflmorance  of  the  law  as  to 
her  riffhts.  Htld^  from  these  facts  a  gift  of  the 
property  to  the  husband  was  established,  and 
ignorance  of  the  law  on  part  of  the  wife  did  not  in- 
▼alidatelt  Osbumv.  Throckmorton,  90  Va.  811. 18 
S.  E.  Rep.  285;  Beecher  ▼.  Wilson,  84  Va.  818,  0  S.  E. 
Bep.  200.  The  rights  of  property  between  them  be- 
came re9  judieata  by  the  decree  of  divorce.  Osbum 
y.  Throckmorton,  00  Va.  311. 18  S.  E.  Rep.  886;  Camp- 
bell y.  Campbell,  22  Gratt.  008.  See  Flndlay  v.  Trigg, 
88  Va.  580.  8  S.  E.  Rep.  142;  Porter  v.  Porter.  27 
Gratt  SOO;  Throckmorton  v.  Throckmorton,  86  Va. 
788,  11  S.  E.  Rep.  280. 

VUI.  CUSTODY  OP  CHILORBN. 

At  Commoa  Law.— By  the  common  law  the  father 
is  the  legal  guardian  of  his  minor  child,  and  has  a 
rlffht  to  its  custody  against  all  the  world.  Latham 
T.  Latham,  80  Gratt.  881.  See  Armstrong  y.  Stone, 
0  Gratt  106:  Carr  t.  Carr.  28  Gratt  168;  1  Min.  Inst 
427. 

By  Statute.— It  is  provided  by  Va.  Code  1878.  ch. 
106.  I  12.  that  upon  decreeing  a  divorce,  whether 
from  the  bondfc  of  matrimony  or  from  bed  and 
board,  the  court  may  make  such  further  decree  as 
it  shall  deem  expedient  concerning  estate,  mainte* 
nance,  etc..  and  may  determine  with  which  of  the 
parents  the  children  or  any  of  them  shall  remain. 
Latham  v.  Latham,  80  Gratt  807;  Harris  v.  Harris. 
81  Gratt  18:  Myers  v.  Myers.  88  Va.  806,  6.  S.  E.  Rep. 
680;  Brown  v.  Brown  (Va.).  24  S.  E.  Rep.  288.  See 
also,  Bailey  v.  Bailey,  21  Gratt  48,  where  the  child 
was  given  to  the  mother,  who  was  the  innocent 
party  and  had  instituted  the  suit  for  divorce.  Owens 
V.  Owens.  96  Va.  191,  81  S.  E.  Rep.  72.  See  Heniuffer 
V.  Heninger,  90  Va.  271, 18  S.  E.  Rep.  198;  Carr  v.  Carr. 
22  Gratt  108;  Francis  v.  Francis.  81  Gratt  288;  Cralle 
v.  Cralle,  70  Va.  182;  Porter  v.  Porter,  27  Gratt  609; 
Va.  Code  1887,  {  2268;  Adams  v.  Irwin,  44  W.  Va.  740, 80 
S.  £.  Rep.  60;  Dunbar  v.  Dunbar.  6  W.  Va.  807.  See 
Philips  V.  Philips,  24  W.  Va.  601:  Stewart  v.  Stewart 
27  W.  Va.  167;  W.  Va.  Code  1868*  ch.  64.  §  11;  W.  Va. 
Code  1899.  S  11.  p.  662. 

Inflneoce  of  CircnmstanoM.— On  decreeing  a  divorce 
the  wife  is  the  proper  custodian  of  an  infant  of 
seven  months.  Trimble  v.  Trimble,  97  Va.  217.  88  S. 
E.  Rep.  881,  5  Va.  L.  R.  401. 

Costody  of  Child  Olveo  to  the  HnslMiid.— Where  the 
wife  has  left  her  husband  without  good  legal  ground 
and  taken  their  child  with  her.  though  there  is  no 
imputation  of  unchastity  or  other  bad  conduct  the 
child  will  be  restored  to  the  husband  upon  a  decree 
for  divorce  a  meiua  et  thoro^  at  the  suit  of  the  hus- 
band, on  the  ground  of  desertion,  though  the  child 
was  a  female  and  but  three  years  old.  and  this 
though  the  husband's  treatment  of  the  wife  had 
been  coarse,  rude,  close,  petulant  exacting  and 
penurious,  leaving  her  to  f»ear  alone  the  burdens 
and  trials  which  it  should  have  been  his  highest 
pleasure  to  share  and  relieve.  Carr  v.  Carr,  22 
Gratt  166:  Latham  v.  Latham,  SOGratt  807.  And  the 
wife  was  denied  access  to  the  child  in  these  cases. 
See  Brown  v.  Brown  (Va.),  24  S.  E.  Rep.  2S8. 

Chlld*s  WUhes  and  Welfare  Considered.— When  the 
question  as  to  the  custody  of  the  child  has  to  be 
decided,  the  court  will  exercise  its  discretion  ac- 
cording to  the  facts,  consulting  the  infant's  wishes, 
tf  of  the  age  of  discretion,  and  if  not  exercise  its 


own  Judgment  as  to  what  is  best  calculated  to  pro* 
mote  the  infant's  welfare,  having  due  regard  to  the 
legal  rights  of  the  claimants.  Coffee  v.  Black,  88 
Va.  66r;  Armstrong  v.  Stone,  9  Gratt  107. 

IX.    COUNSEL    PBBS-3UIT    MONBV  —  PBNDBNTB 

LITB. 

iBOeneral.— "The  sUtute  Va.  Code  1878.  ch.  106,  %  10. 
in  express  terms,  authorizes  the  trial  court  to  make 
any  order  that  may  be  necessary  to  compel  the  man 
to  pay  such  sums  as  may  be  required  for  the  main- 
tenance of  the  woman  and  to  enable  her  to  carry  on 
the  suit  while  It  is  pending  in  that  court  and  this 
should  usually  be  done  before  or  at  the  time  of  the 
sentence  of  divorce."  Cralle  v.  Cralle.  81  Va.  776;  1 
Min.  Inst.  (4th  Ed.)  294.  For  subject  of  alimony,  see 
monographic  note  appended  to  Carr  v.  Carr.  22 
Gratt  168. 

Same— Hajtead  Liable  for.~The  husband  is  liable 
for  the  fees,  where  an  attorney  was  employed  by 
the  wife  to  prosecute  a  suit  against  the  husband  for 
a  divorce  a  mentaet  thoro,  because  of  actual  cruelty, 
or  because  of  apprehension  on  her  part  of  bodily 
hurt  where  he  won  the  suit  on  the  ground  that 
husband  is  liable  for  necessaries  of  the  wife,  but 
this  would  not  be  the  case  if  the  suit  had  been  for  a 
divorce  from  the  bonds  of  matrimony,  nor  for  a- 
suit  to  obtain  a  divorce  a  trunsa  ei  Ihoro  on  the  ground 
of  abandonment  and  desertion.  Peck  v.  Marling, 
22  W.  Va.  708. 

Effect  of  5Utates.-W.  Va.  Code  1888.  ch.  66.  S  18. 
authorizing  a  married  woman  when  living  apart 
from  her  husband  "to  carry  on  any  trade  or  busi- 
ness" by  implication  removes  her  common  law  in- 
capacity to  contract  and  she  would  be  liable  in 
aetumpiU  for  an  attorney's  services,  rendered 
In  obtaining  a  divorce,  when  based  on  abandonment 
by  the  husband,  but  not  when  based  on  his  cruelty, 
for  in  that  case  the  husband  would  be  liable.  Peck 
V.  Marling,  22  W.  Va.  708. 

Pees  In  tlio  Appellate  Courl— Allowance  will  be 
made  to  the  defendant  in  a  divorce  suit  to  pay 
counsel  fees,  in  the  appellate  court  in  the  absence 
of  anything  to  show  the  financial  condition  of  the 
plaintiff,  but  allowance  made  below  will  be  sufficient 
Engleman  v.  Euffleman,  97  Va.  487,  84  S.  E.  Rep.  60; 
Cralle  v.  (Cralle.  81  Va.  775w 

Support  of  Wife— General  Rnle.— The  general  rule 
Is  that  the  wife  is  entitled  to  support  corresponding 
to  her  condition  in  life  and  the  fortune  of  her  hus- 
band, and  when  she  presents  a  bill  for  divorce,  and 
prays  for  alimony,  the  husband  should  be  accorded 
the  privilege  of  representing  his  pecuniary  condi- 
tion to  the  court  or  Judge.  Coger  v.  Coger  (W.  Va.), 
85  S.  E,  Rep.  823.  See  Wass  v.  Wass,  42  W.  Va.  460,  26 
S.  E.  Rep.  440;  Bailey  v.  Bailey.  21  Gratt  57. 

Support— Wife's  Property.— On  granting  a  wife  a 
divorce  from  "bed  and  board"  on  the  ground  of 
cruelty,  where  it  appears  that  the  wife's  separate 
property  is  larger  than  the  husband's,  and  amply 
sufficient  for  the  support  of  herself  and  child,  the 
husband  will  not  be  compelled  to  contribute  to  their 
support    Myers  v.  Myers,  88  Va.  806,  6  S.  E.  Rep.  680. 


60  *Raper  v.  Sanders. 

June  Term,  1871.  WythevlUe. 
Absent  Staples,  J.* 
Wills— InterpreUtlon— Case  at  Bar— Testator  directs, 
first,  that  so  long  as  his  wife  L  remains  his  widow. 

*JnDOi  Stapubs  had  been  counsel  in  the  cause. 
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all  his  property,  real  and  personal,  shall  be  kept 
tofiretber,  and  subject  to  tbe  control  of  bis  execn- 
tor,  but  tbe  possession  to  remain  wltb  L  during 
ber  wldowbood.  Second.  If  sbe  marries  sbe  is  to 
take  one-tbird  of  bis  estate,  and  tbe  remainder  to 
go  into  possession  of  bis  executor:  and  if  in  bis 
opinion  it  sbould  at  any  time  thereafter  be  for  tbe 
interest  of  testator's  children  to  sell  tbe  entire 
estate  and  loan  tbe  money  for  their  benefit,  the 
executor  may  sell  tbe  same  in  bis  discretion.  Tbe 
widow  renounces  the  will,  and  dower  is  assiirned 
to  ber  by  an  order  of  court,  to  which  tbe  children 
are  not  parties.  The  executor  and  widow,  sbe 
sellinff  ber  dower  interest,  join  in  selling  and  con- 
▼eyinsr  the  land,  tbe  executor  acting-  under  the 
power.    HUiD: 

I.  Same— Same—Same— Authority  of  Bmcutor  to  Sell 
the  Property.— Tbe  executor  bad  no  authority  to 
sell  under  tbe  power  during  tbe  wldowbood  of  L. 

9.  Chancery  Practice— BUI  to  Set  Aalde  ■  Sale— Action 

of  Coart.— On  a  bill  to  set  aside  tbe  sale,  by  tbe 
children,  tbe  court  may  set  aside  the  sale  so  far 
as  made  by  the  executor,  and  confirm  it  so  far  as 
made  by  the  widow;  and  direct  a  new  assignment 
of  dower. 

3.  5ame— Variance  between  Decree  and  the  5peclsl 
Relief  Asked.— Tbouffh  the  bill  does  not  pray  that 
the  sale  may  be  set  aside,  yet,  if  it  makes  a 
proper  case  for  such  relief,  it  may  be  girtn  under 
the  prayer  for  general  relief. 

In  November  1849,  Stephen  Banders,  of 
Wythe  county,  made  his  will,  which  was 
admitted  to  probate  in  the  County  court  of 
Wythe  in  January  1850;  when  John  A. 
Sanders,  the  father  of  the  testator,  qualified 
as  executor  thereof,  and  executed  a  bond  in 
the  penalty  of  120,000,  with  sureties,  but 
with    a    condition   only   providing*   for  the 

faithful  administration  of  the  per- 
61        sonal   *estate.      The   testator   left   a 

widow  and  two  infant  children. 

The  second  and  third  clauses  of  his  will 
are  as  follows :  Secondly.  It  is  my  wish  that 
as  long*  as  my  wife,  Lockey  Sanders,  shall 
remain  my  widow,  all  my  property  be  kept 
together,  both  personal  and  real  estate,  and 
subject  to  the  control  of  my  executor  here- 
inafter to  be  named,  but  the  possession  to 
be  in  my  wife,  I^ockey  Sanders,  during  her 
widowhood. 

Thirdly.  If  my  wife,  I#ockey  Sanders, 
shall  marry,  then  it  is  my  will  that  she 
take  one-third  of  my  estate,  and  the  re- 
mainder to  be  put  in  immediate  possession 
of  my  hereinafter  named  executor;  and  if 
in  his  opinion,  it  should  at  any  time  there- 
after, be  more  advantageous  to  the  interest 
of  my  child  or  children,  to  sell  the  entire 
estate,  both  real  and  personal,  and  loan 
the  money  at  interest  for  the  benefit  of  my 
child  or  children,  he  is  hereby  authorized 
to  sell  the  same  whenever  in  his  discretion 
it  may  become  necessary  to  do  so. 

At  the  March  term  of  the  County  court  of 
Wythe  county,  Mrs.  Sanders  renounced  the 
provision  made  for  her  in  the  will  of  her 
late  husband,  and  dower  in  the  real  estate 
was  assigned  to  her;  and  at  the  October 
term  1851,  of  the  County  court  of  Wythe, 
she    and     Robert    Raper    were    appointed 


guardians  of  the  two  infant  children  of  the 
testator. 

In  July  1853,  Mrs.  Sanders  and  Raper,  as 
guardians  of  the  infant  children  of  Stephen 
Sanders,  deceased,  filed  their  bill  in  tbe 
Circuit  court  of  Wythe  county  against  John 
A.  Sanders,  the  executor,  to  restrain  him 
from  selling  the  slaves  of  his  testa  tor*  s 
estate,  on  the  ground  that  the  sale  was  not 
necessary  for  the  payment  of  the  debts ;  and 
this  case  continued  in  court  until  1866. 

In  1856,  John  A.  Sanders,  with  the  con- 
currence of  the  widow  Lrockey  Sanders,  sold 
at  public  auction,  at  Wythe  courthouse,  the 
tract  of  land  belonging  to  his  testator's 
estate,  when  Robert  Raper  became  the 

62  purchaser    at    the    *price    of    fifteen 
thousand  dollars.   Raper  paid  $5,757  % 

in  bonds,  which  appear  to  have  been  ^ood, 
though  this  sum  was  made  up  in  part  of 
interest  due  upon  the  bonds.  By  the  di- 
rections of  the  executor  he  paid  to  Mrs. 
Sanders  $5,000.  The  balance  of  the  pur- 
chase money  he  paid  to  the  executor;  and 
John  A.  Sanders  as  executor  and  I^ockey 
Sanders,  on  the  11th  of  December  1856,  ex- 
ecuted to  Raper,  a  deed  with  sfeneral  war- 
ranty for  the  land.  This  deed  recites  that 
$5,000  of  the  purchase  money  was  to  be  paid 
to  Lockey  Sanders,  she  conveyinsf  her  dower 
in  the  land. 

In  the  case  above  mentioned,  a  commis- 
sioner made  a  report  in  January  1866,  of 
the  executor's  accounts ;  from  which  it  ap* 
pears  that  on  the  31st  of  December  1858, 
upon  the  account  of  the  personal  estate,  the 
executor  was  in  advance  to  the  estate  of 
principal  and  interest,  $1,886  21 ;  but  charge 
ing  him  with  two-thirds  of  the  proceeds  of 
the  sale  of  the  land,  he  was  debtor  to  the 
estate,  principal  and  interest,  $9,306  32. 
But  bringing  down  the  account  to  the  1st 
of  January  1866,  and  correcting  an  error  in 
the  account  of  the  personal  estate,  it  ap- 
peared that  there  was  due  to  the  executor 
on  that  account,  $35  54 ;  and  there  was  due 
by  him  on  the  account  of  the  real  estate, 
$9,857  58  of  principal,  and  $4,731  61  of  in- 
terest ;  and  there  was  a  decree  against  him 
accordingly. 

In  August  1866,  Robert  Sanders  and 
Stephen  Sanders,  infant  children  of  Stephen 
Sanders,  deceased,  by  their  next  friend, 
filed  their  bill  against  Robert  Raper  and 
Lrockey  Sanders,  as  their  guardians,  and 
John  A.  Sanders,  as  executor  of  Stephen 
Sanders,  deceased.  They  set  out  in  their 
bill  the  facts  hereinbefore  stated.  They 
charge  that,  without  anything  in  the  will 
to  authorize  it,  John  A.  Sanders,  the  exec- 
utor, and  Raper,  colluded  and  entered  into 
an  agreement,  by  which  Sanders  undertook, 
as  executor,  to  sell  the  lands  of  the  plain- 
tiffs to  Robert  Raper,  their  guardian. 

63  That  at  the  *time  of  the  sale  Sanders 
was    much    in    debt,    and  applied  the 

whole  proceeds  of  the  sale  to  his  own  use. 
That  the  circumstances  were  sufficient  to 
give  Raper  notice  of  Sanders'  intended 
misapplication  of  the  money,  and  Raper, 
being  their  guardian,  was  bound  to  protect 
them,  and  had  no  right   to  take  to  himself. 
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by  any  arrangement  with  the  executor,  their  | 
property,  or  in  any  way  to  deal  with  it  to 
their  prejudice.  That  Raper,  being  their 
guardian,  and  having  in  his  hands  the  pur- 
chase mpney  of  their  property,  was  bound 
to  retain  it  to  their  use ;  and  if  he  paid  it 
to  Sanders,  he  paid  it  in  his  own  wrong, 
and  is  bound  to  account  to  them  for  it. 
That  John  A.  Sanders  had  become  hope- 
lessly insolvent,  and  the  plaintiffs  are  pen- 
niless, whilst  their  guardian  is  in  possession 
of  a  large  estate  belonging  to  them,  which 
he  has  purchased  and  obtained  by  a  breach 
of  his  duty  as  guardian.  And  they  pray 
that  Raper  may  be  decreed,  as  guardian,  to 
account  for  the  portion  of  the  purchase 
money  of  the  land  purchased  by  him,  and 
which  he  paid  over  to  said  Sanders;  and 
for  general  relief. 

Raper  and  Mrs.  Sanders  answered  the 
bill,  and  it  was  taken  for  confessed  as  to 
John  A.  Sanders.  Raper  denied  all  collu- 
sion with  Sanders  in  the  sale  and  purchase 
of  the  property ;  or  that  there  were  any  cir- 
cumstances attending  the  sale,  or  the  pay- 
ment of  the  purchase  money,  calculated  to 
g'ive  him  notice,  or  awaken  his  suspicions, 
of  any  intended  misapplication  of  the  pur- 
chase money  by  Sanders.  Respondent  had 
nothing  to  do  with  the  sale  except  as  a  pur- 
chaser. The  land  was  sold  at  Wytheville, 
at  public  auction,  and  he  became  the  pur- 
chaser. He  had  no  suspicion  of  anything 
unfair  or  illegal  in  the  action  of  the  execu- 
tor, who  he  supposed  to  be  selling  under  a 
clearly  defined  discretion  vested  in  him  by 
the  testator.  At  the  time  of  the  sale 
Sanders  was  reputed  tp  be  in  entirely  solvent 
circumstances,  and  respondent  had  no  rea- 
son to  believe  anything  to  the  contrary. 
He  denies  that  he,  as  guardian,  was 
64  under  *any  obligation,  or  had  the 
right,  to  interfere  with  the  sale,  or  to 
retain  the  purchase  money,  or  to  see  to  its 
application.  The  whole  question  of  sale 
and  disposition,  and  management  of  the 
proceeds,  was  confided  by  the  testator  to 
the  judgment  and  discretion  of  the  executor 
exclusively ;  and  respondent .  had  the  right 
to  presume  he  was  exercising  his  power 
fairly  and  faithfully.  The  land,  at  the 
time  of  his  purchase,  was  producing  very 
little,  and  was  deteriorating,  and  it  was 
thought  by  the  executor,  and  by  many  others 
acquainted  with  the  matter,  that  the  money 
invested  would  be  more  advantageous  to  the 
parties  concerned,  than  the  small  income 
derived  from  the  culture  of  the  land.  He 
insists  that  he  paid  a  liberal  price  for  the 
land ;  and  that  the  widow  having  renounced 
the  will,  and  taken  her  dower,  the  contin- 
gency contemplated  by  the  testator  had 
arisen  upon  which  the  executor  was  author- 
ized to  sell. 

It  is  unnecessary  to  give  the  answer  of 
Mrs.  Sanders.  The  testimony  showed  that 
the  land  had  been  rented  for  some  years, 
for  about  $200  a  year  for  the  two- thirds  be- 
longing to  the  infants,  and  was  declining 
in  value ;  and  that  Raper  gave  a  full  price 
for  it.  And  it  was  proved  that  John  A. 
Sanders  was,  at  the  time  of  the    sale,    re- 


garded as  a  wealthy  man,  possessing  a 
large  property,  and  his  credit  was  good. 
He  owned  forty-odd  negroes,  mostly  young, 
and  a  valuable  real  estate,  well  stocked; 
and  his  credit  remained  good  until  after 
the  war.  He  then  became  insolvent. 
There  was  no  evidence  of  an^*  collusion  be- 
tween him  and  Raper  as  to  the  sale  and 
purchase  of  the  property. 

The  cause  having  been  removed  to  the 
Circuit  court  of  Washington  county,  came 
on  to  be  heard  on  the  16th  of  November  1867, 
when  the  court  held,  that  at  the  time  of  the 
sale  of  the  land  and  of  the  conveyance  to 
Raper,  the  power  to  sell  under  the  will  of 
Stephen  Sanders  had  not  arisen ;  and  that 
the  sale  and  conveyance  made  by  John  A. 
Sanders   to   Raper   were   inoperative 

65  and  void,  *to  the  extent  of  the   inter* 
ests  of  Robert  and   Stephen   Sanders, 

but  were  valid  as  to  Mrs.  Lockey  Sander's 
dower  interest.  It  was  therefore  decreed 
that  said  sale  and  conveyance,  to  the  extent 
stated,  should  be  set  aside,  and  to  the  extent 
of  Mrs.  Sander's  dower  interest  should  be 
valid.  That  a  commissioner  of  the  court 
should  take  an  account  of  the  rents  and 
profits  of  the  land  from  the  time  Raper  took 
possession  of  it,  charging  him  with  two- 
thirds  thereof,  and  crediting  him  for  any 
permanent  and  valuable  improvements  made 
by  him,  out  of  the  ordinary  course  of  farm* 
ing,  if  any  there  be,  and  also  charging  him 
with  any  acts  of  waste  which  he  may  have 
committed.  And  commissioners  were  ap* 
pointed  to  lay  off  to  the  said  Raper  the 
dower  interest  of  Mrs.  Sanders  in  the  said 
land,  in  such  mode  as  to  give  to  plaintiff 
(quaere,  if  not  defendant?)  the  house  and 
curtilage  of  the  testator,  if  that  can  be  done 
with  justice  to  the  parties.  And  the  same 
commissioners  were  directed  to  make  parti- 
tion of  the  land  between  the  plaintiffs, 
Robert  and  Stephen  Sanders,  so  as  to  divide 
between  them  the  entire  tract  including  the 
dower  held  by  Raper.  From  this  decree, 
Raper  obtained  an  appeal  to  the  District 
court  of  Appeals  at  Abingdon ;  and  the  case 
was  afterwards  sent  to  this  court. 

Kent  and  John  W.  Johnston,    for   the  ap- 
pellant. 

Baxter  and   John   A.    Campbell,    for   the 
appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  the  infant  heirs 
of  Stephen  Sanders,  deceased,  to  recover 
their  paternal  inheritance,  which  had  been 
sold  by  the  executor  of  their  deceased 
father,  and  purchased  by  the  appellant,  who 
was  one  of  their  guardians.  The  executor 
haviag  received  the  whole  fund  arising  from 
the  sale  of  the  complainant's  land,  and  ap- 
propriated it  to  his   own   use,  had  be- 

66  come  hopelessly  ^insolvent ;  and  their 
guardian   was    In    possession  of  their 

land,    which   he   claimed   to  be  his  own  by 
purchase. 
The   bill   sets   out   the    will   of    Stephen 
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Sanders,  and  charges  among  other  things, 
that  said  sale  was  without  authority  of  law. 
The  decree  of  the  Circuit  court  sets  it  aside 
as  null  and  void,  gives  the  land  to  com- 
plainants, and  holds  the  appellant  to  account 
for  rents  and  profits ;  from  which  decree  he 
appeals  to  this  court.  The  importance  of 
the  case,  the  highly  respectable  character 
of  the  parties,  and  the  magnitude  of  the 
interests  involved,  demand  for  it  our  most 
earnest  and  careful  consideration. 

Many  questions  have  been  raised,  and 
issues  made  in  argument,  by  the  learned 
counsel,  which,  upon  the  view  we  have 
taken  of  the  case,  we  do  not  deem  it  neces- 
sary to  decide.  Whilst  the  conduct  of  the 
executor,  in  undertaking  to  execute  a  trust, 
to  make  sale  of  the  real  estate,  which  he 
claimed  to  have  been  confided  to  him  by  the 
will  of  Stephen  Sanders,  without  having 
given  the  bond  and  security,  and  taken  the 
oath  required  by  law ;  and  then  appropria- 
ting the  fund  arising  from  the  sale  of  the 
land  to  his  own  use ;  notwithstanding  the 
confidence  he  had  in  his  own  financial  abil- 
ity to  refund  it,  cannot  be  regarded  other- 
wise than  as  extremely  reprehensible;  and 
whilst  the  purchase  of  his  wards'  land  by 
the  appellant,  and  the  payment  of  the  pur- 
chase money  partly  in  paper,  a  considerable 
portion  of  which  was  not  bearing  interest, 
and  especially  the  payment  made  in  the  ex- 
ecutor's own  debt,  in  satisfaction  of  his 
obligation  to  the  executor  for  a  debt  which 
was  bearing  interest,  and  which  was  really 
due  to  his  wards ;  and  in  fact  the  making 
of  payment  at  all  to  the  executor,  who  had 
not  given  security  and  qualified  as  the  law 
required,  of  a  debt  really  due  from  him  to 
his  infant  wards;  considering  the  relation 
which  he  sustained  to  the  beneficiaries  of 
the  fund,  as  their  guardian,  we  must  say, 
evidences  great  indiscretion,  if  not  unwar- 
rantable   insensibility    to    the    obligations 

of  his  trust ;  nevertheless,  we  are  of 
67        *opinion  that  there   is  no  evidence  of 

collusion  between  the  said  executor 
and  Robert  Raper,  in  the  sale  and  purchase 
of  the  land ;  and  no  evidence  of  mala  fides, 
on  the  part  of  either;  and  that  the  whole 
question  is  one  of  power.  Was  the  said  sale 
and  conveyance  by  the  executor,  within  the 
scope  of  the  power  and  authority  with 
which  he  was  clothed  by  the  will  of  Stephen 
Sanders? 

It  is  contended  by  appellant's  counsel, 
that  the  power  results  from  the  charge  upon 
the  whole  estate  for  the  payment  of  debts. 
But  we  do  not  think  it  can  be  put  upon  that 
ground.  The  sale,  it  is  evident,  was  not 
made  for  that  purpose.  The  bill  charges 
that  it  was  made  without  authority  of  law ; 
and  the  answer  of  Robert  Raper  does  not 
pretend  that  it  was  sold  for  payment  of 
debts.  On  the  contrary,  he  says,  he* 'had 
no  suspicion  of  any  thing  unfair  or  illegal, 
in  the  action  of  the  executor,  whom  he  sup- 
posed to  be  selling  under  a  clearly  defined 
discretion,  vested  in  him  by  the  testator." 
And  again,  **the  whole  question  of  sale  and 
disposition  and  management  of  the  pro- 
ceeds, was   confided  by  the  testator  to  the 


judgment  and  discretion  of  the  executor 
exclusively;  and  (he)  had  a  right  to  pre- 
sume that  he  was  exercising  his  power  fairly 
and  faithfully."  The  bill  as  against  the 
executor,  is  taken  for  confessed.  But  his 
deposition  is  taken  by  his  co-defendant, 
Robert  Raper,  and  in  that  he  says,  **he  sold 
it  under  the  power  he  thought  he  had  in  the 
will.  And  in  answer  to  the  question, 
**what  motives  governed  you  in  selling  the 
land,  under  the  discretionary  power  vested 
in  you  under  the  will?"  he  says,  *'I  thought 
it  was  the  best  thing  I  could  do  for  the 
children."  It  was  not  pretended  by  either 
of  them,  that  the  land  was  sold  for  the  pay- 
ment of  debts.  Nor  does  it  appear  from  the 
record  that  there  was  any  necessity  to  sell 
the  land  for  payment  of  debts. 

Robert  Raper,  as   guardian,  had  re- 

68  sisted    by    a    suit   *which    was    then 
pending,  the  sale  of  negroes   for  the 

payment  of  debts,  upon  the  ground  that  it 
was  not  necessary,  and  in  fact  that  there 
was  no  indebtedness;  and  obtained  an  in- 
junction to  restrain  the  executor  from  sell- 
ing the  slaves.  After  the  sale  of  the  land, 
he,  with  Ivockey  Sanders,  the  widow,  and 
his  co-guardian,  filed  a  supplemental  bill  in 
that  suit,  in  which  they  allege  that  *^John 
A.  Sanders,  in  the  exercise  of  a  power  and 
discretion  claimed  by  him  under  the  will  of 
his  said  testator,  has  proceeded  to  sell  the 
real  estate  of  the  said  Stephen  Sanders." 
John  A.  Sanders,  in  his  answer,  admits  the 
sale  of  the  land,  **  which,  he  alleges,  he  had 
a  right  to  do,  in  the  exercise  of  the  unlim- 
ited discretion  vested  in  him  by  the  power 
conferred  in  the  will  of  his  said  testator, 
which  said  power  does  not  stop  with  the 
mere  disposal  of  the  land  itself,  bnt  is  ex- 
pressly extended  to  the  loaning  of  the 
money,  the  proceeds  of  the  sale."  I  think, 
then,  there  can  be  no  question  that  the  land 
was  not  sold  for  the  payment  of  debts.  If  the 
executor  had  proposed  to  sell  the  land  for 
that  purpose,  Robert  Raper,  instead  of  ac- 
quiescing and  sanctioning  it  by  becoming 
the  purchaser,  would  doubtless  have  resisted 
the  sale.  Indeed,  if  after  resisting  the  sale 
of  personal  property  for  the  payment  of 
debts,  upon  the  ground  that  there  was  no 
necessity  and  no  indebtedness,  he  after- 
wards, while  that  suit  was  pending,  and  un- 
determined, acquiesced  in  the  sale  of  the 
land  for  such  a  purpose,  and  became  him- 
self the  purchaser,  it  would  have  heen 
very  strong  evidence  of  fraud  and  col- 
lusion. And  it  seems  to  me  under  the 
circumstances  referred  to,  that  for  the 
executor  to  hold  out  to  the  world,  and 
especially  to  the  guardians  of  the  in- 
fant  heirs,  that  he  was  selling  the  land, 
in  the  exercise  of  discretion  and  author- 
ity vested  in  him  by  the  will  to  make 
an  advantageous  investment  for  the  chil- 
dren, when  he  was  in  fact  selling  for  the 
payment  of  debts,  the  existence  of  which 
was  being  contested  by  the  guardians 

69  in  a  suit^then   depending,    such  sale 
would     have   been  a  fraud    upon   the 

guardians  and  their  wards. 
The  whole  case   is   then   resolvable  into 
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this  inquiry :  Does  the  will  confer  upon  the 
•executor  the  power  to  make  the  sale  and 
conveyance  of  the  land  which  is  involved  in 
this  suit?  The  only  power  given  to  the  ex- 
ecutor to  sell,  is  given  by  the  third  clause 
of  the  will.  The  second  clause  requires 
that,  as  long  as  the  wife  of  the  testator 
shall  remain  his  widow,  all  his  property, 
both  personal  and  real,  shall  be  kept  to- 
gether, subject  to  the  control  of  the  execu- 
tor, but  the  possession  to  be  in  his  wife 
during  her  widowhood.  But  the  third  sec- 
tion provides,  **if  my  wife  I^ockey  Sanders 
should  marry,  then  it  is  my  will  that  she 
take  one-third  of  my  estate,  and  the  re- 
mainder to  be  put  in  immediate  possession 
of  my  hereinafter-named  executor;  and  if, 
in  his  opinion,  it  should  at  any  time  there- 
after be  more  advantageous  to  the  interest 
of  my  child  or  children,  to  sell  the  entire 
estate,  both  real  and  personal,  and  loan  the 
money  at  interest  for  the  benefit  of  my 
child  or  children,  he  is  hereby  authorized  to 
sell  the  same,  whenever  in  his  discretion  it 
may  become  necessary  to  do  so."  Lran- 
g^uage  could  not  be  more  explicit.  There  is 
no  ambiguity  here  requiring  judicial  con- 
struction. It  was  argued  for  the  appellant 
that  the  word  ** thereafter,**  according  to 
g-rammatical  construction,  refers  to  the 
takinc:  possession  by  the  executor  as  its 
immediate  antecedent.  To  give  it  that 
construction,  it  seems  to  me,  does  not  alter 
the  effect.  Because  the  will  does  not  au- 
thorize him  to  take  possession  until  after 
the  widow  marries.  So  that,  upon  that 
construction,  the  power  to  sell  is  not  given, 
except  in  the  event  of  the  widow *s  marriage. 
But  the  whole  sentence  should  be  taken  to- 
g-ether to  perceive  what  was  in  the  mind  of 
the  testator.  The  first  idea  was  that  his 
wife,  who  was  young  and  attractive,  might 
marry  again.     I  do  not  understand  the  will 

as  designed  to  be  restrictive  of  her 
70        second  marriage.     In  that  event  *the 

testator  provides  liberally  for  her.  He 
g'ives  her  the  one-third  of  his  whole  estate ; 
a  much  more  liberal  provision  than  the  law 
makes  for  her,  if  she  should  renounce  the 
will.  He  seems  to  have  had  unbounded 
confidence  in  his  wife,  and  strong  affection 
for  her.  I  regard  his  will  as  investing  her 
vrith  his  whole  estate,  real  and  personal, 
for  and  during  the  term  of  her  life,  upon 
condition  that  she  remains  his  widow.  His 
confidence  in  her  is  so  great,  that,  in  that 
event,  he  makes  no  provision  for  his  chil- 
dren, which  were  undoubtedly  the  objects 
of  his  tender  solicitude  and  affection.  As 
long  as  his  wife  remained  a  widow,  they 
were  entitled  to  no  distribution  of  his 
estate.  He  seems  to  have  relied  upon  his 
wife  to  provide  for  them  as  long  as  she 
remained  a  widow.  But,  in  the  event  of 
her  marriage,  there  would  be  such  a  change 
in  her  circumstances  and  condition  in  life, 
as  to  make  a  change  in  the  disposition  of 
his  property,  with  reference  to  his  children, 
necessary.  New  relations  would  be  formed, 
and  other  interests  would  arise.  The  sec- 
ond husband  would  have  the  use  and  man- 
agement  of    his   wife's   property,    and  his 


interests  might  conflict  with  those  of  the 
testator's  children.  It  was  necessary, 
therefore,  that  he  should  make  other  provi- 
sion for  his  children  in  that  event.  And 
this  is  the  second  thought  which  would 
naturally  arise  in  his  mind,  what  provision 
shall  I  make  for  my  children,  to  have  effect 
if  that  event  should  take  place.  Their  in- 
terests would  be  separate  and  distinct  from 
their  mother's  and  a  separate  and  inde- 
pendent provision  should  be  made  for  them. 
He  therefore  provides  for  a  division  of  his 
estate.  Instead  of  his  wife  having  his 
whole  estate,  during  her  life,  if  she  remains 
his  widow,  he  gives  her  one-third  of  his 
estate,  and  he  gives  to  his  children  the 
residue.  He  not  only  gives  to  his  children 
an  estate,  but  provides  for  it  a  custodian. 
He  could  not  commit  it  to  the  custody  of 
his  wife;  that  would, be  to  commit  it  to  her 
husband's  control.     He  commits  it  to 

71  the   custody  of  his  father,  *whom  he 
constitutes    his    executor,    requirinfir 

him  to  take  immediate  possession  of  it, 
and  investing  him  with  power  thereafter  to 
sell  it,  if  in  his  discretion,  he  should  think 
it  would  be  advantageous  to  the  interests  of 
his  children  to  do  so,  and  to  loan  the  money 
at  interest.  The  whole  provision,  giving 
to  his  wife  one-third  of  his  estate,  which 
she  is  authorized  to  retain  in  possession ; 
the  immediate  transfer  of  the  residue  to 
the  possession  of  his  executor,  for  the  ben- 
efit of  his  children ;  and  the  sale  thereof,  at 
the  discretion  of  his  executor,  are  all  de- 
pendent upon  the  happening  of  one  event ; 
to  wit:  the  marriage  of  his  wife.  Until 
that  event  occurred,  no  change  was  to  be 
made  in  the  disposition  which  he  had,  in 
the  previous  clause  of  his  will,  made  of  his 
estate ;  and  until  that  event,  the  marriage 
of  his  wife,  occurred,  the  whole  estate  was 
hers,  and  no  power  was  vested  in  the  ex- 
ecutor to  sell. 

But  it  was  argued  that  the  renunciation 
by  the  wife  of  the  provision  made  for  her 
in  the  will,  was  equivalent  to  the  marriage 
of  the  wife ;  and  operated  so  as  to  invest 
the  executor  with  power  to  sell:  That  it 
produced  precisely  the  same  state  of  things, 
at  least  as  to  the  necessity  for  a  division 
of  the  estate,  that  would  have  been  produced 
by  the  event,  upon  the  happening  of  which 
the  executor  was  authorized  to  sell.  I  could 
not  admit  the  soundness  of  this  position, 
even  if  the  facts  of  which  it  is  predicated 
could  be  conceded.  Where  the  testator  gives 
an  authority  or  power,  upon  the  happening 
of  an  event  which  he  specifies,  that  author- 
ity or  power  does  not  attach  from  the  hap- 
pening of  a  different  event,  although  the 
effect  may  be  the  same  upon  the  condition 
of  his  estate,  or  the  status  and  interests  of 
those  who  are  to  be  affected  by  the  exercise 
of  the  power.  But  the  renunciation  by  the 
widow,  of  the  provision  made  for  her  by 
the  will  of  her  husband,  which  seems  to  be 
greatly  to  the  prejudice  of  her  own  interests, 
and  ill-advised,  did  not  produce  that  change 
of    relation,     and    condition,    which 

72  *would  have   been   caused  by  her  sec- 
ond marriage ;  and  which   was  doubt- 
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less  in  the  mind  of  the  testator  when  he 
indicted  that  third  clause  in  his  will.  It  is 
true,  by  the  renunciation  she  surrendered 
the  whole  estate  for  life,  if  she  remained  a 
widow,  and  the  one-third  in  fee,  if  she 
married,  for  one-third  of  the  estate  for  life; 
but  that  was  no  reason  why  she  might  not 
have  retained  possession  of  her  children's 
part  of  the  estate,  which  she  surrendered  to 
them  by  her  act  of  renunciation ;  and  as 
their  guardian,  she  was  entitled  to  the  pos- 
session and  management  of  it.  By  this  act 
of  hers  there  was  no  necessity  for  any  in- 
terference by  the  executor,  with  her  posses- 
sion ;  and  it  conferred  upon  him  no  powers, 
and  devolved  no  duties  which  did  not  exist 
prior  to  her  renunciation. 

There  is  no  reason  to  believe  that  her 
renunciation  of  the  will,  if  it  had  been'  an- 
ticipated by  the  testator,  would  have  induced 
him  to  have  taken  from  her  the  possession 
and  enjoyment  of  the  whole  estate ;  at  least 
during  the  minority  of  the  children,  if  she 
remained  his  widow;  or,  that  he  would 
have  required  his  executor  to  take  immedi- 
ate possession  of  the  children's  part,  with 
power  to  sell  it  at  his  discretion.  There 
were  reasons  for  investing  the  executor 
with  this  power,  in  case  of  her  marriage, 
which  would  not  apply  to  the  mere  act  of 
renunciation.  The  only  effect  of  renuncia- 
tion was  to  give  the  children  a  present  in- 
terest in  two  thirds  of  the  estate,  instead  of 
retaining  the  whole  herself  during  life,  in 
case  she  did  not  marry.  And  as  long  as 
she  remained  a  widow,  there  was  no  reason 
why  the  desire  and  will  of  her  husband, 
that  she  should  have  the  custody  and  man- 
agement of  her  children's  interests  in  his 
estate,  should  not  operate  after  her  renun- 
ciation as  well  as  before.  But  whatever 
disposition  the  testator  might  have  made, 
in  the  event  of  her  renunciation,  if  he  had 
anticipated  it,  he  made  none,  as  contingent 
upon  such  an  event,  and  it  is  not  in  the 
power  of  the  courts  to  make  it  for  him. 

Upon  the  whole,  we  are  of  opinion 
73  that  the  language  *of  the  will  is  clear 
and  unambiguous;  and  that  it  only 
gives  to  the  executor  power  to  sell  the  land 
of  the  infant  children  of  the  testator,  in 
the  event  of  the  widow's  marriage;  and 
that  there  is  nothing  in  the  circumstances 
surrounding  the  testator  at  the  time  he 
made  his  will,  or  in  the  after  act  of  renun- 
ciation by  the  widow,  which  can  change 
the  plain  import  of  the  terms  of  the  will. 
And  the  wife  of  the  testator,  not  having 
married,  the  executor  had  no  power  to  sell 
and  convey  the  land  which  descended  to 
the  infant  children  of  the  testator,  to  the 
appellant,  Robert  Raper,  as  set  forth  in  this 
record.  In  the  language  of  Judge  Carr,  in 
Jackson  v.  Ligon,  3  I^eigh,  161,  193,  a  case 
involving  the  same  question,  as  to  the 
power  of  the  executor,  under  a  similar  pro- 
vision in  the  will,  and  when  there  was  a  re- 
nunciation by  the  widow,  we  may  say  in 
this  case,  **  Call  it  a  naked  power  or  a  power 
blended  with  a  trust;  construe  it  strictly  or 
liberally,  still  you  cannot  make  it  a  power 
to  sell  the  land  while  the  wife  was  unmar- 
ried." 


It  is  objected  to  the  decree,  that  it  is  in- 
consistent with  the  prayer  of  the  bill  and 
with  the  case  stated.  We  do  not  think  it 
is  inconsistent  with  the  case  made  by  the 
bill;  and,  though  it  is  not  in  accordance 
with  the  special  relief  asked,  it  is  proper 
under  the  prayer  for  general  relief. 

The  objection,  that  the  decree  directs  the 
land  to  be  put  into  the  hands  of  infant 
heirs,  if  it  were  an  error,  may  be  corrected, 
as  the  decree  is  only  interlocutory.  But 
both  of  the  appellees,  being  now  of  age,  as 
shown  by  the  record,  it  is  not  necessary  to 
amend  the  decree  in  that  respect. 

It  is  also  objected,  that  the  decree  is  erro- 
neous, because  it  interferes  with  the  pre- 
vious assignment  of  dower  to  the  widow, 
which  the  appellant  has  purchased.  It  ap- 
pears from  the  record,  that  on  the  motion 
of  I^ockey  Sanders,  an  order  was  made  by 
the  court  for  Wythe  county,  ISth  of  Octo- 
ber 1850,  appointing  commissioners 
74  *to  lay  off  and  assign  her  dower  in 
the  lands  of  her  deceased  husband, 
Stephen  Sanders.  That  proceeding  was  ex 
parte.  The  heirs  were  not  parties  to  it; 
and  if  the  commissioners  had  reported  an 
assignment  of  dower,  and  that  had  been 
confirmed  by  the  judgment  of  the  court, 
which  does  not  appear,  it  could  not  have 
been  binding  upon  them.  The  wife's  dower, 
and  the  interests  of  the  heirs,  were  conveyed 
to  the  appellant  by  the  same  deed.  The 
decree  invalidates  and  annuls  the  deed  as 
to  the  heirs,  and  confirms  it  as  to  the  widow. 
It  was  necessary,  then,  to  a  final  decree, 
and  to  an  adjustment  of  the  rights  of  all 
the  parties,  to  ascertain  what  part  of  the 
land  the  defendant  Robert  Raper  was  en- 
titled to  under  his  purchase  from  the  widow, 
and  what  part  each  of  the  complainants  was 
entitled  to,  as  the  heirs  at  law  of  Stephen 
Sanders,  deceased,  and  to  allot  to  each  one 
his  share,  and  thus  to  make  an  end  of  the 
controversy.  And  to  this  end  it  was  neces- 
sary and  proper  to  appoint  commissioners 
for  that  purpose.  We  are  of  opinion,  there- 
fore, that  there  is  no  error  in  said  decree, 
and  that  the  same  ought  to  be  affirmed. 

Decree  affirmed. 


75 


*Hale  V.  Wilkinson. 

June  Term.  1871,  Wytbevtllc. 


I.  Contract 9— Conlederate  CurreiiQr.* — a  contrsct 
made  in  Auffusi  1868,  for  the  sale  of  land  to  be  psSd 
for  in  Confederate  currency  is  a  valid  contract. 

a.  Bvldence— Unstamped  Wrfltlngs— Bffact  off  Act  «f 
Congress. t— A  deed  or  other  wrltinff  tboof  ta  not 
stamped,  is  admissible  in  evidence;  the  act  of  con- 
irress  not  applying  to  proceedings  in  State  conrta. 
And  it  seems  it  is  admissible  in  evidence  tn  tbe 
United  States  courts,  unless  the  omission  to  stamp 
it  was  witb  fraudulent  intent 

^Contracts— Confederate  Currency.— See  >b<4-«io/«  to 

Ambrouse  v.  Keller,  S2  Qratt.  770.  See  also.  OU- 
breath  v.  Va..  etc.,  Co..  22  Qratt.  706;  Ambrouse  v. 
Keller,  22  Gratt  777,  778. 

tBvldence— Effect  of  Act  of  Conffreas.— in  Crews  t. 
Farmers'  Bank,  31  Oratt  866,  the  principal  case  was 
cited  to  support  the  proposition  that  couffreas  bas 
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3.  Specific  BxectttloB  of  Contracts-Inadequate  Con- 
sideration, t— Specific  performance  of  a  contract 
for  the  sale  of  land  will  not  be  refused  on  the  sole 
rround  of  inadequacy  of  price,  unless  it  is  itself 
eyidence  of  fraud. 

4.  Same— Same. I— The  inadequacy  of  price  which 
will  operate  to  prevent  the  specific  performance  of 
a  contract,  must  he  inadequacy  at  the  time  of  the 
sale. 

8.  Same— Same— Case  at  Bar.— in  August  1868,  H  sold 
to  S  certain  real  estote  for  $10,000,  payable  in  Con- 
federate money,  at  three  and  six  months.  S  did 
not  pay  the  money  when  it  fell  due,  but  he  paid  it 
in  November  1868,  and  during  the  year  1861,  and 
January  1865;  H  accepting  the  money  and  giving 
receipts  for  it.  The  land  was  estimated  to  be  worth 
at  the  time  and  since  the  war.  $6,000  in  srold;  and 
the  value  of  the  Confederate  money  when  paid, 
was  in  g-old  $886.  Upon  a  bill  by  S  for  specific  per- 
formance of  the  contract  filed  since  the  war,  the 
only  objection  to  it  beinff  that  of  Inadequacy  of 
price,  S  is  entitled  to  the  specific  performance  of 
the  contract. 

This  was  a  suit  in  the  Circuit  court  of 
Carroll  county,  brought  in  March  1866,  by 
James  Wilkinson,  against  Fielding  L.  Hale, 
to  enforce  the  specific  execution  of  a  con- 
tract for  the  sale  and  purchase  of  land.  It 
appears  that  on  the  14th  of  August  1863,  by 
agreement  under  seal.  Hale  sold  to  Wilkin- 
son a  house  and  lot,  including  ab6ut  four- 
teen acres  of  land,  for  ten  thousand 
76  dollars,  *payable  in  Confederate 
money,  one  half  to  be  paid  in  three, 
and  the' other  half  in  six  months,  from  the 
date. 

Wilkinson  did  not  pay  all  the  purchase 
money  as  it  fell  due,  but  paid  it  during  the 
months  of  November  1863,  March,  May  and 
December  1864,  and  in  January  1865,  Hale 
receiving  it,  and  giving  receipts  for  the 
nominal  amounts  paid  as  so  much  paid  in 
part  of  the  purchase  money. 

In  September  1865,  Hale  put  Wilkinson 
into    possession   of   the   property,    under  a 

no  power  to  declare  by  law  what  shall  or  shall  not  be 
evidence  in  a  state  court 
^Specific  Performance— Inadequate  Conslderatlon.->lt 

la  a  well  established  rule  that  mere  inadequacy  of 
consideration  is  not  a  valid  objection  to  the  specific 
execution  of  a  contract,  unless  it  be  so  irreat  as  to 
shock  the  moral  sense,  and  thus  be  in  itself  evidence 
of  fraud.  The  principal  case  was  cited  as  authority 
for  this  rule  in  Booten  v.  Scheffer.  31  Qratt  494; 
Talley  v.  Robinson,  22  Oratt  895;  White  v.  McQan- 
non.  S9  Oratt  515;  Steams  v.  Beckham,  81  Gratt  S91: 
Terry  v.  Coles*  80  Va.  700;  Whittaker  v.  South,  etc., 
Co..  84  W.  Va.  228. 12  S.  E.  Rep.  509;  Clay  v.  Deskins.  96 
W.  Va.  855, 15  S.  E.  Rep.  87.  See  also,  foot^nott  to  Mayo 
v.  CarriniTton.  19  Oratt  74;  foot-note  to  Orifiln  v.  Cun- 
ningham, 19  Oratt  571;  foot-note  to  White  v.  McGan- 
non.  29  Gratt  511. 

{Same— Same— Time  of.— In  Pennybacker  v.  Laid- 
ley,  83  W.  Va.  040, 11  S.  E.  Rep.  45,  the  court  said  that 
tlie  inadequacy  must  be  established  as  of  the  date 
of  the  contract,  and  if  there  were  not  at  that  date, 
such  inadequacy  as  had  been  described,  none  can 
arise  from  subsequent  enhancement  depreciation. 
or  change  of  circumstances;  and  cited  the  principal 
case  as  authority  for  the  proposition. 


written  agreement,  by  which  Wilkinson 
was  to  rent  it ;  and  if  it  should  be  deter- 
mined that  Wilkinson  was  entitled  to  have 
the  contract  executed,  then  he  was  not  to 
pay  the  rent. 

Hale  in  his  answer,  filed  on  the  day  the 
bill  was  filed,  insisted — That  the  contract, 
when  it  was  made,  was  utterly  null  and 
void,  and  in  open  and  plain  defiance  of 
law:  That  the  contract  wholly  failed  for 
want  of  consideration,  which  was  Confed- 
erate money,  and,  at  the  time  the  contract 
was  made,  it  was  a  highly  penal  crime  to 
pass  or  receive  it,  and  the  circulation  of  it 
forbidden  by  law :  That  the  plaintiff  did 
not  perform  his  contract  by  paying  the 
purchase  money  when  it  fell  due,  but  the 
payments  were  made  long  after  it  was  due, 
and  when  the  money  had  greatly  depreci- 
ated, and  was  in  fact  worthless:  That  the 
receipts  were  not  intended  to  express  the  re- 
ceipt by  the  defendant  of  so  much  of  the 
purchase  money  as  was  stated  therein ;  but 
only  so  many  dollars  of  Confederate  money, 
to  be  estimated  at  the  value  when  it  should 
have  been  paid;  they  all  express  to  be  '4n 
part  payment,"  or  ** towards,"  Ac.  That 
his  sole  object  in  selling  was  to  remove  to 
Alabama,  which  was  defeated  by  the  delay 
of  the  plaintiff  in  paying  the  money ;  though 
he  had  removed  since  the  war.  That  if  he 
had  been  paid  promptly  he  could  have  pur- 
chased property  then  that  would  have  suited 
him.  And  that  the  property  he  sold  was 
worth,  in  gold,  at  the  time  $6,000,  for  which 
he  had  in  fact  received  not  more  than  $425 

at  the  utmost. 
77  *There  is  proof  that   at  the  time  of 

the  contract,  and  since  the  war,  the 
property  was  worth  $6,000  in  gold ;  and  that 
Hale  talked  of  moving  South,  and  was 
making  arrangements  to  do  so  about  the 
time  of  the  sale  of  the  property ;  and  that 
he  complained  frequently  of  Wilkinson's 
failure  to  make  the  payments  for  it.  The 
value  in  gold  of  the  money  received  by 
Hale,  at  the  time  of  the  receipt,  a  witness 
fixed  from  a  table  in  his  possession,  at 
$384.98^. 

On  the  22d  of  March  1866,  the  cause  came 
on  by  consent  to  be  heard,  when  the  court 
decreed  that  Hale  should  convey  the  propertv 
to  Wilkinson ;  and  by  a  decree  of  the  24th 
of  August  1866,  Hale  having  failed  to  make 
the  deed,  a  commissioner  was  appointed  to 
do  it.  And  from  this  decree  Hale  applied 
for  and  obtained  an  appeal  to  the  late  Dis- 
trict court  at  Abingdon ;  by  which  court, 
on  the  18th  of  July  1868,  the  decree  of  the 
Circuit  court  of  the  24th  of  August  1866  was 
affirmed.  From  this  decree  Hale  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Richardson  and  Jno.  T.  Campbell,  for  the 
appellant. 

Gilmore,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  pro- 
ceeded : 

One  of  the  objections,  made  to  the  specific 
execution  of  the  contract  in  this  case,   and 
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the  one  which  seems  to  have  been  most 
relied  on  in  the  answer,  and  in  the  petition 
for  an  appeal  to  the  Ditrict  court,  was,  that 
the  consideration  was  agreed  to  be  paid  in 
Confederate  money,  the  passing  and  re- 
ceiving of  which  is,  and  was,  at  the  time 
the  contract  was  made,  (the  14th  of  August 
1863),  a  highly  penal  crime,  and  the  contract 
was  therefore  illegal  and  void.  In  the  ar- 
gument of  the  cas^  before  this  court,  no 
reliance  was  placed  on  this  ground,  which 
was  not  even  alluded  to,  by  the  counsel 

78  for  the  appellant ;  *for  the  very  good 
reason,  that   since  it  was   taken,  the 

course  of  adjudication,  if  not  of  legislation, 
also,  has  shown  it  to  be  unsustainable. 

In  the  petition  for  an  appeal  to  the  Dis- 
trict court  in  this  case,  the  learned  counsel 
who  drew  it,  remarked:  **It  might  be  curi- 
ous to  think  how  the  Supreme  court  of  the 
United  States  would  regard  this  case,  if  it 
should,  as  it  may  go  before  them."  And 
yet  it  has  curiously  happened,  that  since 
that  petition  was  drawn,  a  case  very  much 
like  this,  involving  the  question  of  the 
legality  of  such  contracts,  has  gone  to  the 
Supreme  court,  which  fully  sustained  their 
legality.  In  Thorington  v.  Smith,  8  Wall. 
U.  S.  R.  1,  decided  by  that  court  in  De- 
cember 1868,  it  was  held,  according  to  the 
reporter's  marginal  abstract  of  the  case, 
that  **a  contract  for  the  payment  of  Con- 
federate States  treasury  notes,  made  be- 
tween parties  residing  within  the  so-called 
Confederate  States,  can  be  enforced  in  the 
courts  of  the  United  States,  the  contract 
having  been  made  on  a  sale  of  property,  in 
the  usual  course  of  business,  and  not  for 
the  purpose  of  giving  currency  to  the  notes, 
or  otherwise  aiding  the  rebellion. "  If  such 
a  contract  can  be  enforced  in  the  courts  of 
the  United  States,  a  fortiori,  it  may  be 
enforced  in  the  courts  of  a  State  which  was 
one  of  the  Confederate  States.  After*  this 
decision,  and  without  referring  to  the  course 
of  legislation  and  adjudication  in  this  State, 
the  question  as  to  the  legality  of  such  a  con- 
tract, may  be  considered  as  settled. 

Another  objection  was  much  relied  on  in 
the  said  petition,  but  not  alluded  to  in  the 
argument  of  the  appellant's  counsel  in  this 
court ;  and  that  is,  that  the  agreements  and 
receipts  filed  as  exhibits  with  the  bill,  are 
null  and  invalid  for  want  of  being  properly 
stamped,  and  ought  not  to  have  been  used 
or  considered  for  any  purpose  in  the  cause. 
All,  or  nearly  all  of  these  instruments  ap- 
pear to  have  been  actually  stamped.  But 
the  objection  seems  to  be,  or  rather  to 

79  have  been,  that  they  *were  not  **duly 
stamped;"  that  is,  not  by  the   proper 

person  and  at  the  proper  time.  Now  it 
happens,  in  regard  to  this  question  also, 
that  the  Supreme  court  of  the  United  States 
has  recently  decided,  that  ^'the  omission  of 
a  stamp  does  not  invalidate  an  instrument, 
unless  the  omission  was  with  fraudulent 
intent.  Such  omission,  if  fraudulent,  can- 
not be  taken  advantage  of  on  demurrer ;  it 
must  be  set  up  by  a  special  plea,  or  urged 
at  the  trial."  Campbell  v.  Wilcox,  decided 
at  December  term  1870,  and  reported  in  the 


**Ivaw  Times,  U.  S,  court's  reports,"  voL 
4,  p.  67.  If  there  was  an  omission  in  this 
case,  it  was  obviously  not  with  a  fraudulent 
intent.  Nor  was  the  objection  set  up  bj 
special  plea,  or  even  in  the  answer,  which 
refers  to  the  bill  and  exhibits  filed  there- 
with for  proof  that  the  contract  is  as  stated 
in  the  answer.  But  it  appears  to  have  been 
recently  held  in  several  cases,  that  the  pro- 
vision of  the  act  of  congress  of  3(Hh  June 
1864,  declaring  that  no  instrument  required 
by  law  to  be  stamped  shall  be  admitted  or 
used  as  evidence  in  any  court  without  bein^ 
legally  stamped,  does  not  include  the  State 
courts ;  and  that  congress  has  no  power  to 
establish  rules  of  evidence  for  the  State 
courts.  2Brightley'sDig.,  p.  375,  nota  (a), 
referring  to  Carpenter  v.  Snelling,  97  Mass. 
R.  452;  Hallock  v.  Jaudin,  34  Calif.  R.  167; 
Beebe  v.  Hutton,  47  Barb.  R.  187 ;  Howe  ▼. 
Carpenter,  53  Id.  382,  and  other  cases.  This 
objection  in  regard  to  stamps  is  therefore 
unfounded. 

But  the  defence  mainly,  if  not  now  ex- 
clusively, relied  on  in  this  case  is,  that  the 
question  whether  there  should  be  a  decree 
for  the  specific  performance  of  a  contract, 
is  one  which  addresses  itself  to  the  sound 
discretion  of  a  court  of  chancery  under  all 
the  circumstances  of  the  case,  and  that  in 
the  exercise  of  such  a  discretion  no  such 
decree  ought  to  be  made  in  this  case.  It  is 
true  that  the  specific  performance  of  con- 
tracts, in  a  general  sense,  is,  as  has  t>een 
said,  not  a  matter  of  right  in  either   party, 

but  a  matter  of  discretion  in  tAe  court; 
80        not,  indeed,  of  ^arbitrary  or  capricioas 

discretion,  dependent  upon  the  mere 
pleasure  of  the  judge,  but  of  that  sound 
and  reasonable  discretion  which  governs 
itself,  as  far  as  it  may,  by  general  rules 
and  principles;  but,  at  the  same  time, 
which  withholds  or  grants  relief  according 
to  the  circumstances  of  each  particular  case, 
when  these  rules  and  principles  will  not 
furnish  any  exact  measure  of  justice  be- 
tween the  parties.  2  Story's  Eq.,  I  742. 
But  this  whole  subject  is  so  fully  considered 
in  the  able  opinion  delivered  by  my  brother 
Christian  in  this  court  a  few  days  ago,  in 
the  case  of  McComas  v.  Basly,  that  nothing 
more  need  here  be  said  about  it.  I  wilU 
however,  repeat  this  much,  that  *' where, 
indeed,  a  contract  respecting  real  property 
is  in  its  nature  and  circumstances  unobjec- 
tionable, it  is  as  much  a  matter  of  course 
for  courts  of  equity  to  decree  a  specific  per- 
formance of  it,  as  it  is  for  a  court  of  law 
to  give  damages  for  the  breach  of  it."  2 
Story's  Eq.,  {  751.  This  proposition  is 
self-evident.  The  law  always  enforces  the 
contracts  of  men  where  they  are  unobjec- 
tionable. The  literal  and  exact  enforcement 
of  a  contract  requires  its  specific  execution, 
whatever  may  be  the  subject  of  such  con- 
tracts. Generally,  specific  execution  of  a 
contract  in  regard  to  personalty  will  not  be 
decreed,  but  the  parties  will  be  turned  over 
to  their  legal  remedies,  because  they  are 
more  convenient  than  equitable  remedies, 
and  damages,  generally,  afford  ample  and 
satisfactory  compensation.     When  personal 
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property  has  a  peculiar  value,  a  leg-al  rem- 
edy is  provided  for  its  recovery;  and,  if 
necessary,  resort  may  be  had  to  a  court  of 
chancery  for  its  recovery  on  that  very 
g-round.  But  land  always  has,  in  the  eye 
of  the  law,  a  peculiar  value,  and  a  contract 
for  the  sale  and  purchase  of  it,  if  unobjec- 
tionable, will  therefore  be  specifically  ex- 
ecuted. In  no  other  way  can  the  parties 
receive  the  full  benefit  of  their  contract. 
And  no  court,  having-  jurisdiction  of  the 
subject,  and  being-  properly  applied  to  for 
such  relief,  can  withhold  it,  but  by  an  act 
of  arbitrary  power. 

81  *Then    the   question    in    this    case 
resolves  itself  into  this,   whether   the 

contract  here,  in  its  nature  and  circum- 
stances, is  unobjectionable? 

The  only  objection  made  to  it  is,  that  the 
price  agreed  to  be  paid,  and  actually  paid, 
for  the  land,  was  an  inadequate  considera- 
tion therefor,  and  therefore  the  court  should 
refuse  to  compel  the  vendor  to  convey  the 
land  to  the  vendee. 

It  is  admitted  that  inadequacy  of  consid- 
eration is  always  a  material  circumstance 
to  be  considered,  along  with  other  circum- 
stances existing  in  a  case,  conducing  to 
show  that  it  would  be  inequitable  to  enforce 
the  specific  execution  of  a  contract. 

And  it  is  also  admitted,  that  where  there 
are  no  such  other  circumstances,  but  the 
inadequacy  of  consideration  is  such  as  to 
shock  the  moral  sense  of  mankind,  it  is  in 
itself  evidence  of '  fraud,  and  sufficient  to 
prevent  the  specific  execution  of  the  con- 
tract. 

But  here  the  inadequacy  of  the  considera- 
tion, if  it  be  inadequate  in  the  sense  in 
which  we  are  now  considering  it,  stands 
solitary  and  alone,  as  the  ground  on  which 
relief  is  claimed  from  the  obligation  to 
perform  the  contract.  It  is  not  pretended 
that  any  fiduciary  relation  existed  between 
the  contracting  parties  at  the  time  of  the 
contract,  or  at  any  other  time.  It  is  not 
pretended  that  any  fraud  or  influence, 
undue  or  otherwise,  was  practiced  by  the 
vendee  on  the  vendor  to  induce  him  to  e^ter 
into  the  contract.  It  is  not  pretended  that 
it  was  made  under  any  misrepresentation 
or  mistake.  It  is  not  pretended  that  the 
vendor  was  not  a  man  of  perfectly  sane 
mind,  capable  of  making  contracts,  and 
taking  good  care  of  his  own  interest.  It 
was  said  in  argument  by  the  counsel  of  the 
vendee,  that  the  vendor  is  a  man  remark- 
able for  his  experience  in  and  capacity  for 
business.  Of  course  that  is  not  in  the 
record,  and  cannot  be  regarded  by  the  court. 
But  there  is  not  a  particle  of  evidence  in 
the  record   tending   to   show  the  con- 

82  trary,    which    doubtless  *would    have 
been  shown,  if  the  contrary  had  been 

the  fact.  At  least,  we  may  say  that  any 
circumstance  whatever,  which  would  have 
afforded  the  least  aid  to  the  ground  relied 
on  of  supposed  inadequacy  of  consideration, 
would  have  been  proved  if  it  had  existed. 
It  must  therefore  be  taken,  that  the  sup- 
posed inadequacy  of  consideration  stands 
alone    as   the   ground  relied   on.     And  the 


question    now  is,  whether  it  be,  of  its^f,  a 
sufficient  ground. 

That  it^is  not  of  itself  a  sufficient  ground 
for  setting  aside  a  contract,  unless  the  in- 
adequacy be  so  great  as  to  shock  the  moral 
sense,  and  thus  be  proof  of  actual  fraud, 
seems  to  be  well  settled. 

But  it  seems  to  be  supposed  that  there  is 
a  difference  in  this  respect  between  a  suit 
to  set  aside  and  a  suit  to  enforce  the  specific 
performance  of  a  contract.  And  no  doubt 
a  court  will  often  refuse  to  set  aside,  where 
it  would  hIso  refuse  to  execute,  a  contract. 
But  I  think  it  will  be  found  that  in  most, 
if  not  all  the  cases,  in  which  the  court  has 
refused  to  enforce  the  specific  performance 
of  a  contract,  on  the  ground  of  inadequacy 
of  consideration,  there  has  been  some  other 
circumstance  in  connection  with  it  which 
would  have  made  it  inequitable  and  uncon- 
scionable to  make  such  a  decree. 

The  case  of  Seymour  v.  Delancey,  &c.,  6 
John.  Ch.  R.  222,  is  a  leading  case  of  that 
kind.  In  that  case  there  were  certainly 
many  and  strong  circumstances,  in  addi- 
tion to  that  of  inadequacy  of  consideration, 
tending  to  show  that  it  would  not  have  been 
proper  to  decree  the  specific  performance  of 
the  contract.  The  learned  Chancellor  Kent 
commences  his  opinion  by  saying:  ^*The 
question  in  this  case  is,  whether  it  be  fit 
and  proper,  under  all  the  circumstances,  to 
decree  a  specific  performance  of  the  contract 
of  sale.  To  be  sure,  he  then  says  that  *^the 
main  objection  to  the  exercise  of  this  power 
of  the  court  in  the  present  case,  is  the  great 
inadequacy  of  price  which  the  plaintiff 
83  was  to  allow  for  the  two  *farms,  of 
which  he  seeks  title.'*  But  on  pages 
232  and  233,  he  details  the  additional  circum- 
stances which  induced  him  to  refuse  to 
make  the  decree  sought  for. 

In  that  case,  it  is  true,  the  chancellor  ex- 
presses the  opinion  that  mere  inadequacy 
of  price,  though  not  of  itself  sufficient  to 
set  aside  a  sale  of  land,  yet  is  sufficient  to 
induce  the  court  to  refuse  to  decree  a  specific 
performance  of  a  contract  of  such  a  sale. 
But  the  decision  in  that  case  was  reversed 
on  appeal.  Same  case,  3  Cow.  H.  445 ;  to 
which  book,  however,  I  have  not  now  ac- 
cess. 

There  are  other  cases  on  the  same  subject, 
but  I  deem  it  unnecessary  to  refer  to  them 
in  detail,  especially  as  I  have  not  access  to 
all  of  them.  Most  of  those  which  had  oc- 
curred when  Seymour  v.  Delancey  was 
decided  by  Chancellor  Kent  in  1S22,  are 
reviewed  in  his  opinion  in  that  case. 

In  Fry  on  Specific  Preformance,  second 
American  edition,  chapter?,  under  the  head 
^^of  inadequacy  of  the  consideration,  em- 
bracing }{  275-285,  the  author  reviews  the 
principal  English  cases  which  had  been 
decided  at  the  time  of  the  publication  of 
his  work ;  and  the  American  editor  refers 
to  those  since  decided,  and  the  principal 
American  cases  down  to  1861,  the  date  of 
that  edition.  In  this  summary,  may  no 
doubt  be  found  as  correct  an  exposition  of 
the  law  on  the  subject  as  anywhere  else. 

The   author   commences   the   chapter  by 
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saying:  **Wc  now  proceed  to  enquire  how 
far  the  inailequacy  of  the  consideration  for 
a  contract  may  furnish  a  defence  against 
its  specific  performance.  {  275.  Further 
on  he  says:  ** There  is  no  doubt  that  inad- 
equacy of  consideration,  when  combined 
with  any  case  of  fraud,  misrepresentation, 
studied  suppression  of  the  true  value  of  the 
property,  or  with  any  circumstances  of  op- 
pression or  even  of  ignorance,  is  a  most 
material  ingredient  in  the  case,  as  affecting 
the  discretion  of  the  court  in  granting  spe- 
cific performance;  and  further,  it  may  ma- 
terially concur  in  constituting   a  case 

84  for  setting  aside  a  transaction."     *{ 
277.     After  referring  to  several  cases 

of  that  class,  he  says:  ''The question,  how- 
ever, which  has  been  principally  discussed 
is  the  effect  on  contracts  of  the  inadequacy 
of  consideration,  taken  by  itself  and  ab- 
stracted from  all  other  circumstances. "  { 
278.  **With  regard  to  it  as  a  ground  for 
the  setting  aside  of  transactions,  the  doc- 
trine of  the  court  is,  that  inadequacy  of 
consideration,  if  only  amounting  to  hard- 
ship, or  even  great  hardship,  is  no  ground 
for  relieving  a  man  'from  a  contract  which 
he  has  wittingly  and  willingly  entered 
into ;'  but  that  it  may  be  so  enormously 
great  as  to  be  a  conclusive  evidence  of 
fraud,  and  that  it  is  then  a  ground  for  set- 
ting aside  the  transaction  affected  by  it." 
I  279.  "Regarded  as  a  ground  of  defence 
to  a  specific  performance,  the  doctrine  of 
the  older  cases  was,  that  it  was  sufficient, 
it  being  regarded,  even  where  not  amount- 
ing to  evidence  of  fraud,  as  a  circumstance 
of  hardship  which  would  stay  the  inter- 
position of  the  court."  {  280.  After  stat- 
ing some  of  the  older  cases,  the  author  thus 
concludes:  "fiut  it  seems  now  to  be  estab- 
lished by  the  decisions  of  L#ord  E^ldon  and 
Sir  William  Grant,  that  mere  inadequacy 
of  consideration  is  no  defence  to  specific 
performance,  unless  it  amount  to  an  evi- 
dence of  fraud,  and  so  would  furnish  a 
ground  even  for  cancelling  the  contract. 
(Per  Ltord  Eldon  in  Stilwell  v.  Wilkins, 
Jac.  R.  282.)  'Unless  the  inadequacy  of 
price,'  said  L^rd  Eldon  in  one  case,  (Coles 
V.  Trecothick,  9  Ves.  R.  234,  246),  'is  such 
as  shocks  the  conscience  and  amounts  in 
itself  to  conclusive  and  decisive  evidence 
of  fraud  in  the  transaction,  it  is  not  itself 
a  sufficient  ground  for  refusing  a  specific 
performance.'  " 

There  can  now,  I  suppose,  be  no  doubt  as 
to  what  is  the  English  law  on  the  subject, 
and  that  it  conforms  to  the  decision  of  those 
two  great  chancery  lawyers,  Lrord  Eldon 
and  Sir  William  Grant.  In  the  American 
cases,  there  seems  to  be  some  conflict ;  but 
as  I  have  before  remarked,  it  will  perhaps 
be  found,  that  in  most  of  the  cases  in  which 
inadequacy  of  consideration  has  been 

85  said  *to  be  a  sufficient  ground  of  itself 
to  prevent  a  decree  for  specific  execu- 
tion, some  additional  circumstance  existed 
for  refusing  such  specific  execution.  The 
cases  may  be  seen  by  reference  to  the  notes 
of  the  American  editor  to  chap.  7  of  Fry  on 
Specific  Performance,  and  the  notes  of  Hare 


and  Wallace  to  Woolam  v.  Heam,  2  leading 
cases  in  equity,  edition  of  1859,  pp.  4(H, 
6%  and  697.  In  this  State,  we  have  no  case 
directly  on  the  subject.  The  case  of  Crib- 
bins  V.  Mark  wood,  13  Gratt.  495,  which  was 
a  unanimous  decision  of  this  court,  perhaps 
serves  to  show  the  inclination  of  the  mind 
of  the  court.  In  that  case  it  was  held :  1st, 
that  a  sale  of  a  reversion  in  real  estate  bj 
a  young  man  who  had  just  arrived  at  the 
age  of  twenty-one  years,  there  having  been 
no  fraud  or  imposition  on  the  part  of  the 
purchaser,  and  no  confidential  relation  be- 
tween the  parties,  will  not  be  set  aside  for 
mere  inadequacy  of  price;  and  2dlj,  that 
the  English  doctrine  in  relation  to  the  sale 
of  expectant  interests,  so  far  as  it  relates 
to  vested  "interests,  is  not  law  in  this 
State."  Judge  Allen,  in  delivering  the 
opinion  of  the  court  in  that  case  cites,  with 
approbation,  the  case  of  Griffith  v.  Spratley, 
1  Cox's  Cas.  384,  in  which  Lord*Ch.  B.  Eyre 
uses  this  strong  language:  "The  value  of 
a  thing  is  what  it  will  produce*  and  admits 
of  no  precise  standard.  It  must  be  in  its 
nature  fluctuating,  and  will  depend  upon 
ten  thousand  different  circumstances.  One 
man  in  the  disposal  of  his  property,  may 
sell  it  for  less  than  another  would.  He 
may  sell  it  under  a  pressure  of  circum- 
stances, which  may  induce  him  to  sell  it  at 
a  particular  time.  Now,  if  courts  of  equity 
are  to  unravel  all  these  transactions,  they 
would  throw  every  thing  into  confusion, 
and  set  afloat  all  the  contracts  of  mankind. 
Therefore,  I  never  can  agree  that  inade- 
quacy of  consideration  is,  in  itself,  a  prin- 
ciple upon  which  a  party  may  be  relieved 
from  a  contract  which  he  has  wittingly  and 
willingly  entered  into.  It  may  indeed  be  a 
strong  evidence  of  fraud,  Ac.  When 
86  you  see  distress  on  the  one  *&ide  and 
money  on  the  other,  and  a  wish  on 
the  one  side  to  press  that  distress  into  sub- 
mission to  its  terms,  inadequacy  of  price 
goes  a  great  way  in  warranting  the  court 
to  infer  from  this,  that  some  sort  of  fraud 
was  used  to  draw  the  other  party  into  the 
bargain." 

The  English  doctrine  in  regard  to  the  sale 
of  expectant  interests  which  was  overruled, 
in  part  at  least,  by  the  case  of  Cribbins  r. 
Markwood,  in  this  State,  is  thus  stated  in 
Fry  on  Specific  Performance,  {  270:  "The 
court,  considering  that  a  man  possessed 
only  of  a  future  interest,  sells  at  a  disad- 
vantage, has  always  refused  specific  per- 
formance of  contracts  by  heirs  for  the  sale 
of  such  estates,  at  an  under  value;  and 
moreover,  has  thrown  the  onus  of  proving 
that  the  transaction  was  for  a  full  consid- 
eration, and  in  all  respects  fair,  on  the 
purchaser  asking  for  the  assistance  of  the 
court."     See  also  Id.  {  285. 

Now,  Cribbins  v.  Markwood  was  a  case 
in  which  the  rescission  of  a  contract  was 
the  object  of  the  suit,  and  we  do  not  know 
what  would  have  been  the  decision  of  the 
court,  if  specific  performance  had  been  the 
object.  But  I  think  we  may  fairly  infer 
that  the  court  would  have  decreed  such  spe- 
cific performance.     At  all   events,   I  think 
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we  may  fairly  infer,  that  if  the  case  had 
been  one  to  which  the  doctrine  established 
by  the  decisions  of  I/ord  Kldon  and  Sir 
William  Grant,  as  aforesaid,  would  have 
been  applicable  in  England,  this  court 
would  have  applied  that  doctrine  to  the 
case. 

Having  said  thus  much,  and  perhaps  too 
much,  in  regard  to  the  law  which  seems  to 
have  a  bearing  upon  this  case,  I  will  now 
enquire  as  to  the  facts  of  the  case,  and  see 
how  the  law  applies  to  them. 

I  have  already  endeavored  to  show,  that 
even  if  the  consideration  of  the  contract 
can  be  considered  as  inadequate,  within 
the  meaning  of  the  doctrine  we  have  been 
considering,  yet  such  inadequacy  is  not,  of 
itself,  a  sufficient  ground  for  refusing  to 
decree  the  specific  performance  of  the  con- 
tract. 

87  *But  I  think  it  cannot  be  predicated 
of  such  consideration,  that  it  was  in- 
adequate, within  the  meaning  of  that  doc- 
trine, and  .1  am  of  opinion  that  no  case 
which  has  been  cited,  or  can  be  shown, 
would  warrant  the  court  in  refusing  to 
decree  the  specific  performance  of  the  con- 
tract in  this  case. 

To  determine  whether  the  consideration 
was  adequate,  and  whether  the  court  can 
now  refuse  to  decree  specific  performance 
of  the  contract  on  the  ground  of  inade(^acy 
of  consideration,  we  must  carry  ourselves 
back  to  the  date  of  the  contract,  and  the 
time  when  the  purchase  money  was  paid. 
If,  at  that  time,  the  consideration  would 
have  been  deemed  adequate;  if  the  court 
would  then  have  decreed  a  specific  execu- 
tion of  the  contract,  had  this  suit  then  been 
brought,  it  follows,  I  think,  necessarily, 
that  the  consideration  must  now  be  deemed 
adequate,  and  the  court  must  now  decree 
such  specific  execution.  Can  there  be  a 
doubt,  that  if  this  suit  had  then  been 
brought,  the  consideration  would  then  have 
been  considered  adequate,  and  the  court 
Tvould  then  have  decreed  specific  execution? 
I  think  none  whatever.  Here  is  a  case  in 
i^hich  parties,  sui  juris,  perfectly  compe- 
tent to  make  a  contract,  fairly  enter  into 
one  with  each  other  for  the  sale  and  pur- 
chase of  a  tract  of  land,  at  a  price  agreed 
upon  between  them,  payable  in  Confederate 
money,  the  only  currency  of  the  country 
at  the  time,  and  for  a  long  time  before  and 
afterwards ;  and  the  purchase  money  is  fully 
paid.  Had  not  the  vendee,  then,  a  right  to 
have  the  title  to  the  land?  Could  the  vendor, 
then,  have  lawfully  withheld  the  title? 
Would  not  a  court  of  equity,  then,  have 
compelled  the  vendor  to  convey  th«  title  to 
the  vendee?  Why  not?  Was  not  the  money 
for  which  the  parties  contracted,  and  which 
was  received  in  payment,  lawful  money? 
Kven  the  Supreme  court  of  the  United 
States,  we  have  seen,  has  decided  that  it 
'was,  for  all  the  purposes  of  money.  In  the 
business  transactions  of  the  country. 

88  It  *was  the  only  currency  of  the  coun- 
try, without  the  use  of  which  no  busi- 
ness of  any  kind  could  be  carried  on.     Was 


not  the  consideration  adequate?  Who  are 
the  proper  judges  of  that,  the  parties  or  the 
court?  Certainly  the  parties,  supposing 
them  to  have  been  competent  to  make  a 
contract,  as  they  were ;  and,  supposing  the 
contract  to  have  been  fairly  made,  as  it 
was.  But  there  is  not  a  particle  of  evidence 
in  the  cause  to  show  that  the  consideration 
was  not  adequate ;  that  ten  thousand  dollars- 
in  Confederate  money  was  not  fully  as  much 
as  the  land  would  bring  in  the  market,  and 
as  the  land  was  worth.  The  best  criterion, 
ordinarily,  of  the  value  of  land  is  what  it 
will  bring  in  the  market.  There  is  evi- 
dence tending  to  show  that  the  land  was 
worth  $6,000  in  gold.  But  the  sale  was  not 
made  for  gold,  and  could  not  then  have 
been  made  for  gold.  Certainly  could  not 
have  been  made  for  anything  like  as  much 
as  $6,000  in  gold.  It  was  sold  for  Confed- 
erate money,  and  could  only  have  been  sold 
for  that  kind  of  money,  being  then  the  only 
currency  of  the  country.  Confederate 
money  had  a  purchasing  power,  in  regard 
to  land  and  other  property,  which  made  it 
worth  much  more  than  its  market  value  in 
gold  with  the  brokers.  As  was  said  arguendo 
in  Thorington  v.  Smith,  supra:  * 'While  it 
was  20,  30,  or  40,  to  1,  these  treasury  notes 
had  an  exchangeable  power  of  2,  3,  or  4  to 
1,  in  the  different  species  of  property." 
The  vendor  sold  his  land,  intending  with 
the  purchase  money  to  buy  other  land  in 
Alabama.  Suppose  he  had  done  so,  and 
the  land  purchased  had  been  as  valuable  as 
the  land  sold,  as  might  well  have  been  the 
case,  he  would  then  have  lost  nothing  by 
the  sale,  and  the  consideration  would  of 
course  have  been  adequate.  Suppose  he 
had  applied  the  purchase  money,  at  par,  to 
the  payment  of  a  specie  debt,  as  was  often 
done ;  he  would  then  have  gotten  what  would 
have  been  equivalent  to  $10,000  in  gold,  for 

land  worth  at  most,  according  to  his 
89        evidence,      not     more    than    *$6,000. 

There  would  have  been  in  that  case, 
certainly,  no  inadequacy  of  consideration. 
But  suppose  he  did  not  lay  his  money  out 
in  land,  or  pay  a  specie  debt  with  it,  but 
kept  it  in  his  pocket  till  it  perished ;  or  in- 
vested it  in  a  Confederate  bond,  which  he 
kept  until  it  perished ;  as  was  the  case  in 
hunderds  of  thousands  of  instances  in  the 
Confederate  States.  Can  this  subsequent 
use  or  non-use  of  the  money  affect  the  ques- 
tion of  adequacy  of  consideration?  Can  the 
purchaser  be  responsible  for  the  application 
of  the  purchase  money  in  such  a  case?  But 
it  is  said  the  purchase  money  was  not  paid 
as  it  became  due,  but  sometime  afterwards, 
when  Confederate  money  had  depreciated 
in  value  after  the  maturity  of  the  instal- 
ments. Now,  certainly,  the  vendor  might 
have  refused  to  receive  the  money  because 
it  was  not  punctually  paid;  and  a  court  of 
equity  would  not  have  compelled  him,  in 
that  case,  to  convey  the  land.  That  the 
money  was  depreciating,  made  time  of  the 
essence  of  the  contract.  But,  he  had  a  right 
to  receive  the  money  when  paid,  and  did 
receive  it ;  and  by  so  receiving  it,  he  waived 
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his  right  of  objection,  and  the  case  then 
stood  as  if  punctual  payment  had  been  made. 
It  sometimes  happened  during  the  war  that 
Confederate  money  was  received  at  par  in 
payment  of  a  specie  debt.  That  it  should 
be  received  at  par  in  payment  of  an  over 
due  Confederate  debt,  was  more  reasonable, 
and  a  more  common  occurrence.  It  was  the 
duty  of  the  debtor  to  have  paid  his  debt  at 
maturity,  unless  he  continued  to  hold  the 
money  by  the  consent,  express  or  implied, 
of  the  creditor.  The  creditor  might  have 
left  the  money  in  the  debtor's  hands,  as 
he  might  have  deposited  it  in  bank,  and 
drawn  it  out  as  he  might  find  occasion  to 
use  it.  Such  instances,  it  is  believed, 
were  common  during  the  war.  There  is  no 
evidence  of  any  demand  made  by  the  cred- 
itor of  the  debtor;  or  of  any  complaint 
made  by  the  creditor  to  the  debtor  of  any 
default  of  payment,  or  that  the  debtor  had 

any  idea  that  the  creditor  wanted  the 
90        money    faster   than  *he    received    it. 

But  if  the  debtor  was  in  default  in 
this  respect,  certainly  that  default  was  cured 
by  the  money  being  received  when  it  was 
paid  without  objection  by  the  creditor.  The 
receipts  being  given  for  so  many  dollars  on 
account  of  the  debt,  the  money  was  of  course 
received  at  par,  that  being  the  legal  con- 
struction of  the  language  used,  and  there 
being  nothing  in  the  receipts  or  elsewhere 
to  show  a  contrary  intention.  A  receipt 
for  Confederate  money  on  account  of  a 
specie  debt,  would  be  construed  as  a  receipt 
for  so  much  money  at  par,  and  the  debtor 
would  be  entitled  to  credit  to  that  amount. 
A  fortiori  would  this  be  the  case  in  regard 
to  a  Confederate  debt.  We  must  therefore 
consider  this  case  as  we  would  consider  it 
if  the  payments  had  been  duly  made  at 
maturity.  And  so  considering  it,  I  cannot 
conceive  of  any  ground  on  which  a  suit  by 
the  vendee  for  specific  execution  of  the 
contract  after  such  payment  and  during  the 
war  could  have  been  resisted. 

If  I  be  right  in  that,  as  I  think  I  certainly 
am,  does  it  not  inevitably  follow,  that  the 
consideration  must  now  be  deemed  adequate, 
and  the  court  must  now  decree  such  specific 
execution?  Can  the  continued  default  of 
the  vendor  until  after  the  war,  in  not  exe- 
cuting a  contract  which  he  ought,  and 
might  have  been  compelled  to  have  executed 
during  the  war,  give  him  any  advantage 
over  the  vendee?  Take  away  from  the 
vendee  the  right  he  certainly  had  before,  to 
have  the  contract  executed?  If  so,  upon 
what  ground?  Can  it  be  upon  the  ground 
of  failure  of  consideration ;  of  a  change  of 
circumstances  rendering  it  inequitable  to 
compel  the  complete  execution  of  the  con- 
tract? There  are  cases  in  which  a  change 
of  circumstances  may  render  it  improper 
for  the  court  to  enforce  the  execution  of  a 
contract.  But  those  are  cases  in  which 
the  plaintiff  is  in  default,  or  in  which  the 
rights  of  third  persons  have  supervened, 
and  the  defendant  cannot  with  propriety,  if 
at  all,  complete  the  execution  of  the 
contract.     Where  the    plaintiff    is    not    in 


91        default ;  has  fully  ^performed  his  part 
of  the  contract ;  and  nothing  remains 
to  be  done  but  for  the  vendor  to  convey  the 
legal  title  which  is  still  vested  in  him,  and 
which  he  can  convey ;  the  court  is  bound  to 
decree   such   conveyance.    The   land  is  the 
vendee's,  in  equity ;  the  vendor  is  his  naked 
trustee,  and  a  court  of  equity   will  compel 
him  to  convey  the  naked  legal  title  to  him 
who  has  a  right  to  demand  it.     He  has  no 
equity  to  hold  it  against  a  vendee    who  has 
fully  and   duly   performed  his   part   of  the 
contract.     It    is  only  in   a  case   in    which 
the   defendant    has   an  equity  against  the 
plaintiff,  that  the  court  can   refuse  to  give 
relief  to  the  latter,  or  impose  terms    apon 
him.     Where  there   is   no  such  eqnity,  the 
plaintiff's  right  to  have  the  legal  title  con- 
veyed to  him  is  a  matter  of  course,  and  he 
is  as  much  the  owner  of  the  land   in  equity 
before  the  conveyance,  as  he  is  at  law  after 
the  conveyance.     That  the   money  paid  for 
the    land,    which  was  a  legal  and  adequate 
consideration    when   paid,    has    since    per- 
ished,   without  the  default  of  the    vendee, 
certainly  cannot  give  the  vendor  any  equity 
to  withhold  the  legal    title,    which    he  was 
bound  and  ought  before   to  have  conveyed. 
If  bank  notes  be  paid   for  land,    and  after- 
wards perish  in  the  hands  of  the  vendor  by 
the  failure  of  the  bank,  will  he   be  entitled 
to  relief  on  the  ground  of  failure  of  consid- 
eration?   Certainly  not:  and   where   is  the 
difference  between   that  case  and  this?    If 
by  the  fall  of   the   Confederacy   the  vendor 
in  this  case  has  lost  the   whole   of  the  con- 
sideration money  (and  there  is  no  evidence 
in    the    record    that    he   has),    hundreds  of 
thousands  of  others  have  suffered  from  the 
same  cause,  and  many  of  them  to  the  extent 
of  their  entire   fortunes.     We  deeply  sym- 
pathize with  such   sufferers,    and   were,    to 
some    extent    ourselves    common    sufferers 
with  them.     But  much  as  we  deplore  it,  we 
cannot  repair  the  loss  by  giving  to  one  man 
the  property  of  another,    who  may  himself 
have  been  as  great  a  sufferer  from  the  same 
cause    in   some   other  way.     If  the  present 
value  of  Confederate   money  is   to  be 
92        considered  *in  determining  whether  a 
consideration   paid   in   it   during  the 
war  was  adequate,    instead  of  the  value  at 
that  time,  then  we  must  not  only  refuse  to 
compel  the   specific   performance  of  a  con- 
tract founded  on  such  consideration,  but  we 
must    undo    and    set    aside    every  executed 
contract  or  transaction    which  was  founded 
on  such  consideration ;  because,  if  there  be 
any    inadequacy   at   all   on   account  of  the 
present  value  of  Confederate  money,  which 
is  utterly  worthless,  it  must  of  necessity  be 
so  great  as  to  shock   the   moral  sense ;  and 
that  is  a  sufficient  ground  for  setting  aside 
an   executed  contract.     The  establishment 
of  such  a  doctrine  would  produce  incalcula- 
ble evils  in  our  southern  country,  and  make 
it  almost  a  pandemonium. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  decree,  and  that  it 
ought  to  be  affirmed. 

Decree  affirmed. 
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*Barnett  v.  Cecil,  &c. 


June  Term,  1871.  WythcvlUe. 
Absent  Staplxs,  J.* 
Negotiable  Paper— Scaling— Caee  at  Bar.t— D  owes  C  a 
debt,  and  in  Janaary  1881.  D  gives  his  negotiable 
note  at  fonr  months,  for  the  amount,  with  B  as  his 
endorser  upon  the  note.  C  has  the  note  discounted 
at  bank,  and  it  Is  protested  for  non-payment  In 
August  1882  C  retires  the  note,  paying  the  bank  in 
Confederate  money,  and  in  1888  sues  D  and  B  on 
the  note.  It  is  a  specie  debt  and  is  not  to  be 
scaled. 

This  was  an  action  of  debt  in  the  Circuit 
cotirt  of  Montgomery  county,  brought  in 
August  1866,  by  Daniel  R.  Cecil  against 
James  C.  Dyerle,  as  the  maker,  and  Charles 
T.  Barnett«  as  the  endorser,  of  a  negotiable 
note  for  $812,  and  charges  of  protest,  $2.76. 
There  was  an  issue  on  the  plea  of  '^nil 
debit;"  and  the  parties  waiving  a  jury, 
submitted  the  case  to  the  decision  of  the 
judge ;  and  he  rendered  a  judgment  for  the 
plaintiff  for  $814.76  with  interest  from 
the  7th  of  March  1861  till  paid,  and  his  costs. 
The  defendants  thereupon  applied  to  the 
court  for  a  new  trial,  which  was  refused, 
and  they  excepted. 

It  appears  that  Dyerle  owe<i  Cecil  a  debt, 
and  in  January  1861  the  note  sued  upon  was 
g^iven  for  the  same.  It  was  made  payable 
at  the  Merchants  Bank  of  Virginia,  Lynch- 
burg. Cecil  had  the  note  discounted,  and 
received  the  proceeds  of  the  discount,  at 
the  Bank  of  the  Old  Dominion  at  Pearis- 
burg,  Giles  county.  The  note  was  then 
acnt  to  the  bank  at  I^ynchburg  for  collec- 
tion, was  protested  for  non-payment,  and 
notice  given  to  the  parties.  The  note 
94  was  then  sent  back  to  the  Bank  of  *the 
Old  Dominion,  at  Pearisburg,  and  in 
August  1862,  Cecil  retired  the  note  from 
bank,  paying  the  amount  thereof  in  Con- 
federate money. 

Bamett  applied  to  a  judge  of  this  court 
for  a  supersedeas  to  the  judgment ;  which 
was  awarded. 

Edmonson  A  Blair,  for  the  appellant. 
Wade,  for  the  appellee,  Cecil. 

MONCURE,  P.  This  seems  to  me  to  be 
a  very  plain  case.  Dyerle  owed  Cecil  a 
debt,  for  which,  on  the  4th  of  January  1861, 
a  negotiable  note  was  made  by  Dyerle  and 
endorsed  by  Bamett,  payable  four  months 
after  date.  Sometime  after  the  date  of  the 
note,  Cecil  had  it  discounted  at  bank  for 
his  accommodation,  and '  received  the  pro- 
ceeds. The  note  was  not  paid  at  maturity, 
but  was  protested  for  non-payment,  and 
remained  at  bank,  under  protest,  until 
August  1862,  when  Cecil  discharged  his  ob- 
ligation as  endorser  to  the  bank  by  paying 
the  amount  of  the  note  in  Confederate 
money,  received  the  note  from  the  bank, 
brought    an   action  of  debt  upon  it  against 

*He  had  been  counsel  in  the  cause. 

tSee  principal  case  cited  and  approved  in  Shiflett 
▼.  liOniT.  28  Qratt  736:  Burton  ▼.  Slausrhter,  28  Oratt 
990. 


the  maker,  Dyerle,  and  endorser,  Barnett,^ 
and  recovered  judgment  therein  for  the' 
amount  of  the  note  with  interest  and  costs ; 
to  which  judgment,  a  supersedeas  was 
awarded  on  the  petition  of  Barnett,  which 
brings  up  the  case  for  review  before  this 
court. 

The  only  question  presented  by  the  record 
is,  whether  the  judgment  ought  not  to  have 
been  rendered  for  the  scaled  value  of  the 
Confederate  money  paid  by  Cecil  to  the 
bank,  in  discharge  of  his  obligation  as  en- 
dorser of  the  note,  instead  of  being  rendered 
for  the  amount  of  the  note. 

The  counsel  for  the  plaintiff  in  error  con- 
tends that  the  judgment  ought  to  have  been 
rendered  only  for  the  scaled  value  of  the 
Confederate  money  aforesaid,  upon  the 
ground  that  the  defendant  in  error,  Cecil, 
paid  the  money  as  a  mere  surety,  and  that 
a  surety  can  recover  of  his  principal  no 
more  than  he  has  to  pay  for  the  princi- 
pal. 
95  *It  is  certainly    true,    as  a  general 

rule,  that  the  contract  which  the  law 
implies  between  a  principal  and  his  surety 
is  merely  a  contract  of  indemnity ;  and  that 
the  measure  of  the  liability  of  the  principal 
to  the  surety,  is  the  amount  which  the  latter 
has  to  pay  for  the  former  on  account  of  the 
suretyship ;  so  that  if  the  discount  at  bank 
had- been  the  origin  of  the  transaction  in 
the  case,  and  the  note  had  been  made,  en- 
dorsed and  discounted  for  the  accommoda- 
tion of  the  maker  and  first  endorser,  the 
last  endorser,  Cecil,  would  have  been  a 
mere  surety  of  the  other  parties,  and  could 
have  recovered  of  them  only  the  value  of 
what  he  had  to  pay  for  them. 

But  such  was  not  the  case.  The  debt  was 
due  to  Cecil  by  a  negotiable  note  made  by 
Dyerle,  and  endorsed  by  Bamett,  and  it 
was  a  specie  debt.  Afterwards  it  was  dis- 
counted at  bank  upon  the  endorsement  of 
the  creditor  and  holder,  Cecil,  and  was  pro- 
tested for  non-payment  and  taken  up  by 
Cecil  with  Confederate  money,  to  whom  it 
was  returned  by  the  bank.  Now  the  debt 
of  Dyerle  and  Barnett  upon  this  note  did 
not  cease  to  be  a  specie  debt  by  any  of  the 
transactions  which  occurred  in  regard  to  it 
between  Cecil  and  the  bank.  The  bank 
might  have  released  the  obligation  of  Cecil 
as  endorser  to  it,  upon  any  terms  it  chose 
to  accept.  It  might  have  given  the  note 
back  to  him  for  nothing,  and  Cecil  might 
still  have  enforced  its  payment  by  the  orig- 
inal debtors  as  a  specie  debt.  His  right  of 
action  was  not  upon  an  implied  contract  of 
indemnity  between  a  principal  and  his 
surety ;  but  .upon  the  note  itself,  which  still 
remained  in  full  force,  and  can  never  be 
discharged  until  paid  in  full  according  to 
its  terms  by  the  original  debtors,  unless 
their  creditor  chooses  to  release  them  on 
other  terms. 

F^or  these  reasons,  I  think  there  is  no 
error  in  the  judgment,  and  that  it  ought  to 
be  afifirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 
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June  Term,  1871,  Wytheyflle. 


Bonds— Case  at  Bar.*— A.  T.  executes  his  bond  as  fol- 
lows: March  I2tli,  1863.  I  hereby  bind  myself,  my 

heirs,  Ac,  to  pay the  amount  of  principal  and 

Interest  due  from  W.  A.  J.  on  the  tract  of  land  pur- 
chased by  him  of  G.  W.  J.  and  wife.  Witness  my 
hand  and  seal  the  day  and  date  above:  And  he 
delivers  It  to  W.  A.  J.    Held: 

I.  Same— Suits  by  Beneficiaries. t—W.  A.  J.  may  main- 
tain an  action  of  covenant  on  the  bond  against  A. 
T.    See  Code  1880,  ch.  Ufl.  S  2. 

a.  Same— Same— Allegations.— W.  A.  J.  may  recover 
upon  the  bond  against  A.  T.  if  A.  T.  has  not  paid 
the  debt,  though  it  is  not  averred  or  proved  that 
W.  A.  J.  has  paid  It,  or  has  been  otherwise  injured 
by  the  failure  of  A.  T.  to  pay  it. 

3.  Same— Same— 5ame.— The  declaration  does  not,  in 
its  commencement,  aver  that  A.  T.  covenanted 
with  the  plaintiff  to  pay  the  debt;  but  It  does  so 
in  a  subsequent  part  of  it  This  is  substantially 
sufficient. 

4.  Pleading  and   Practice— Covenant  —  Declaration. — 

In  a  declaration  on  a  covenant,  it  should  be  set 
out  without  any  intermediate  inducements  or 
statement  of  the  consideration;  but  if  averments 
are  made,  which  may  be  treated  as  mere  surplus- 
afire,  they  will  not  vitiate  the  declaration. 
0.  Bonds— Suits  by  Benefldartes— Quasre.- ^i«a^«.*  If 
Q.  W.  J.  miffht  not  sue  on  this  bond  in  his  own  name 
to  enforce  the  covenant  of  A.  T.  under  the  act^ 
Code  of  1860,  ch.  116,  $  2. 

This  was  action  of  covenant  in  the  Cir- 
cuit court  of  Smythe  county,  brought  in 
September  1866,  by  Wm.  A.  Jones,  against 
Abijah  Thomas,  upon  a  writing,  of  which 
the  following  is  a  copy : 

March  12,  1863. 

I  hereby  bind  myself,  my  heirs,  &c.,  to 
pay    the    amount    of    principal    and 

•Bonds— Declaration. -See  monomraphic  note  on 
"Bonds." 

tSealed  Contract— 3ults  by  Beneficiaries.— At  com- 
mon law,  an  indenture  or  deed  inter  partes  is  only 
available  between  the  parties  to  it.  and  their  priv- 
ies ;  and  third  persons  can  maintain  no  action  on 
covenant  thereon,  thouRh  made  for  their  benefit 
This  rule  laid  down  in  principal  case  was  approved  in 
Stuart  V.  James  River,  etc.,  Co.,  24  Oratt  294 ;  WiUard 
V.  Worsham,  76  Va.  397 ;  Newberry  Land  Co.  v.  New- 
berry, 95  Va.  120,  27  S.  E.  Rep.  899;  Johnson  v. 
McClun?,  26  W.  Va.  662.  See  also,  Ross  v.  Milne,  12 
Leiffh  204. 

This  rule,  however,  does  not  apply  to  deeds  poll, 
for,  at  common  law,  a  person,  thouffh  not  a  party  to 
a  deed  poll,  could  sue  upon  it  if  the  instrument 
showed  upon  its  face  that  it  was  made  for  his  ben- 
efit See  Jones  v.  Thomas,  21  Gratt  96;  Stuart  v. 
James  River,  etc.,  Co.,  24  Gratt  297;  Newberry  Land 
Co.  V.  Newberry.  95  Va.  120.  27  S.  E.  Rep.  899;  John- 
son V.  McClun?.  26  W.  Va.  669. 

Same— Same— Effect  of  Statute.— Newberry  Land 
Co.  V.  Newberry,  95  Va.'  120, 27  S.  E.  Rep.  899,  was  an 
action  of  covenant  on  a  sealed  contract  in^riKir^««. 
The  plaintiff  was  not  a  party  to  the  contract  nor  a 
privy  to  such  party,  nor  did  he  appear  in  the  con- 
tract as  a  beneficiary ;  but  It  was  contended  that 
the  rule  laid  down  above,  as  to  suits  by  beneficiaries 
under  a  scaled  contract   inter  partes,    had   been 


97        interest  due    from   W.    A.  Jones,  *on 
the  tract  of  land  purchased  by  him  of 
6.  W.  Jones  and   wife.     Witness   my  hand 
and  seal  the  day  and  date  above. 

Abijah  Thomas,  [Seal.] 

The  last  amended  declaration  sets  out, 
that  on,  &c.,  the  defendant  made,  his  certain 
deed  poll  signed,  &c.,  and  sealed,  &c.,  and 
delivered  the  same  to  the  plaintiff,  to  wit: 
on  the  day  and  year  last  aforesaid,  &c.,  bj 
which  said  deed  poll  the  said  defendant 
covenanted  and  bound  himself,  his  heirs, 
&c.,  to  pay  the  amount  of  principal  and 
interest  due  from  Wm.  A.  Jones,  plaintiff, 
on  a  tract  of  land  purchased  by  him  from 
G.  W.  Jones  and  wife.  The  declaration 
then  sets  out  that  the  plaintiff  is  the  Wm. 
A.  Jones  mentioned  in  the  deed ;  that  he 
had  purchased  the  land,  and  at  the  time  of 
the  execution  of  the  deed  poll,  there  was 
due  upon  the  land,  $7,500  with  interest, 
which  was  a  charge  upon  the  land,  and  the 
plaintiff  sayeth,  liiat  the  said  defendant  by 
his  deed  covenanted  to  and  with  the  plain- 
tiff, and  bound  himself  and  his  heirs,  to 
pay  the  said  sum  of  $7,500  with  interest 
thereon,  to  G.  W.  Jones,  to  release  the  said 
land  of  the  plaintiff  from  the  lien,  &c. 
And  the  breach  was,  that  he  had  not  paid 
the  said  sum  of  $7,500,  or  any  part  thereof, 
to  the  said  G.  W.  Jones,  or  to  any  other 
person. 

The  defendant  craved  oyer  of  the  writing, 
and  demurred  to  the  declaration ;  and  the 
court  sustained  the  demurrer,  and  rendered 
a  judgment  for  the  defendant.  To  which 
judgment,  the  plaintiff  obtained  a  super- 
sedeas from  the  District  court  of  appeals  at 
Abingdon  ;•  where  it  was  afiHrmedv  and  he 
then  brought  the  case  to  this  court. 

Terry,  for  the  appellant. 

abrogated  by  the  statute  incori>orated  in  the  Code 
of  1849  and  which  constitutes  sec.  2415  of  the  Code 
of  1887.  But  the  court  said  :  'If  one  of  the  objecU 
of  the  statute  was  to  abolish  the  distinction  between 
deeds  inter  partes  and  deeds  poll  In  the  respect 
referred  to,  and  to  brinff  the  former  within  the 
rule  of  the  common  law  applicable  to  the  latter, 
it  was  clearly  not  intended  to  chanffe  that  ]»artof 
the  rule  that  only  a  person  named  or  definitely 
pointed  out  in  the  deed  as  the  beneficiary  can  sue 
thereon,  and  this  was  not  its  effect.  The  statute, 
does  not  enable  one.  who  is  not  a  party  to  the  deed, 
to  maintain  an  action  thereon,  unless  he  is  plainly 
designated  by  the  instrument  as  the  beneficiary, 
and  the  covenant  or  promise  is  made  for  his  soU 
benefit.  As  was  said  by  Judgb  Ain>EBsoN  in  Stuart 
V.  James  River,  etc.,  Co.  (24  Gratt  294).  the  rule  of 
the  common  law  in  this  respect  has  not  been 
chansred  by  the  statute.*' 

But  it  has  been  well  sufirsrested  in  the  4  Va.  L.  R. 
616.  that,  while,  in  the  Newberry  case,  the  plaintiff 
could  not  maintain  his  suit  under  sec.  2415.  yet.  since 
it  seems  that  under  sec.  2860  one  may  sue  as  benefi- 
ciary owner  under  a  deed  inter  partes  though  his 
interest  nowhere  appears  on  the  face  of  the  instru- 
ment, it  is  probable  that  his  action  ml^ht  have  been 
sustained,  under  the  last  mentioned  statute  If  there 
had  been  the  proper  allegation  and  proof  of  his 
beneficial  ownership. 
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B.  R.  Johnston  and  Gilmore,  for  the  ap- 
pellee. 

STAPLKS,  J.  This  is  an  action  of 

98  covenant  broug^ht  *in  the  Circuit  court 
of  Smythe  county.     It  is  founded  upon 

the  following  instrument. 

March  12th,  1863. 
I  hereby  bind  myself,  my  heirs,  &c.,  to 
paj-  the  amount  of  principal  and  inter- 
est due  from  W.  A.  Jones  on  the  tract  of 
land  purchased  by  him  of  G.  W.  Jones  and 
wife.  Witness  my  hand  and  seal  the  day 
and  date  above. 

Abijah  Thomas,  [Seal.] 

The  defendant  demurred  to  the  declara- 
tion, and  upon  argument  the  demurrer  was 
sustained,  and  judgment  rendered  in  favor 
of  the  defendant.  Upon  appeal  to  the  Dis- 
trict court  at  Abingdon,  that  judgment  was 
affirmed.  The  case  is  now  before  this  court 
upon  a  writ  of  error  and  supersedeas  to  the 
judgment  of  the  District  court.  Various 
grounds  have  been  urged  in  support  of  the 
demurrer — now  to  be  considered.  It  is  in- 
sisted that  as  the  plaintiff  in  error  is  not  a 
party  to  the  instrument,  nor  the  debt  paya- 
ble to  him,  he  can  maintain  no  action- 
thereon  in  his  own  name.  It  is  undoubtedly 
true  that  at  common  law  an  indenture  or 
deed  inter  partes  is  only  available  between 
the  parties  to  it,  and  their  privies;  and 
third  persons  can  maintain  no  action  on 
covenant  thereon,  though  made  for  their 
benefit.  This  rule,  however,  does  not  apply 
to  deeds  poll — as  to  which  it  has  been  long 
settled  that  persons  beneficially  interested 
therein  may  sue,  though  not  described  as 
contracting  parties. 

The  distinction  is  founded  on  the  differ- 
ence in  the  form  and  qualities  of  the  re- 
spective instruments.  A  deed  inter  partes 
is  a  agreement  under  seal  between  two  or 
more  persons  executing  the  same,  and  en- 
tering into  reciprocal  obligations  with  each 
other.  It  is  a  solemn  declaration  that  all 
the  covenants  comprised  in  the  instrument, 
are  intended  to  be  made  between  those  par- 
ties and  none  others.  A  deed  poll  on  the 
other  hand,  is  the  act  of  a  single  party, 

99  and  is  in  the  nature  of  a  ^declaration 
made    by    him   of   his    intentions  or 

obligations  to  some  other  person. 

The  case  chiefly  relied  on  by  the  learned 
counsel  for  the  defendant  in  error,  is  that 
of  Green  v.  Home,  1  Salk.  R.  197.  That 
was  an  action  of  covenant  upon  any  instru- 
ment in  these  words:  ''I  (the  defendant)  do 
promise  and  engage  myself  to  bring  in  the 
body  of  A,  to  the  custody  of  B,  bailiff  (such 
a  day).  The  plaintiff  declared  that  A,  being 
indebted  to  him,  and  arrested  at  his  suit, 
the  defendant,  in  consideration  that  the 
plaintiff  would  order  the  bailiff  to  let  A  go 
at  large,  covenanted  with  the  plaintiff  to 
bring  in  the  body  of  A,  and  deliver  him  to 
the  custody  of  the  bailiff."  The  court  held 
that  the  plaintiff  was  no  party  to  the  deed, 
and  could  not  maintain  an  action  upon  it. 
Now,  it  will  be  observed  that  the  defend- 
ant's covenant  was  to  produce  the  body  of 


A,  and  deliver  him  to  the  custody  of  the 
bailiff.  But  the  plaintiff  is  not  named,  nor 
in  any  manner  alluded  to  therein.  What- 
ever connection  he  had  with,  or  interest  in, 
the  covenant,  could  only  be  shown  by  tes- 
timony dehors  the  deed. 

In  Sunderland  Marine  Ins.  Co.  v.  Kear- 
ney, 71  E5ng.  C.  L.  R.  925,  937,  the  objection 
was  made  that  the  plaintiff  was  improperly 
joined  as  a  party,  his  name  not  being  men- 
tioned in  the  policy  on  which  the  action 
was  brought ;  and  in  support  of  this  objec- 
tion much  reliance  was  placed  on  the  case 
of  Green  v.  Home.  Lord  Campbell,  deliv- 
ering the  opinion  of  the  Queen's  Bench, 
said  it  could  not  be  meant  by  that  rule  that 
the  party's  name  of  baptism  and  his  sir 
name,  must  necessarily  be  set  out.  If  he 
be  sufficiently  designated  in  the  deed,  this 
must  be  enough  to  entitle  him  to  sue  for 
breach  of  covenant.  A  description  which 
cannot  be  mistaken,  is,  for  this  purpose, 
as  good  as  the  actual  name  of  the  individ- 
ual. And  in  Fellows  v.  Gilman,  4  Wend. 
R.  414,  the  Supreme  court  of  New  York  thus 
expressed  the  rule:  *'It  must  undoubtedly 
appear  that  the  covenant  alleged  to 
100  have  *been  broken,  was  made  for  the 
benefit  of  the  person  bringing  the 
action.  He  must  in  some  manner  be  pointed 
out  or  designated  in  the  instrument,  but  it 
is  not  necessary  his  name  should  in  terms 
be  used.  The  defendant's  covenant  is  to 
pay  each  and  every  person  such  sum  as  the 
constable  shall  become  liable  for.  This,  in 
connection  with  the  allegations  in  the  dec- 
laration, shows,  as  satisfactorily  as  in  the 
case  of  an  heir  or  executor,  that  the  plain- 
tiff was  one  of  the  persons  for  whose  benefit 
the  covenant  was  executed."  See  also,  2 
Lomax  Dig.  9;  4  Comyn  Dig.  282;  Chiles 
V.  Conley's  heirs,  2  Dana's  R.  21;  Webb  v. 
Denn,  17  How.  U.  S.  R.  576.  These  cases 
show  the  inclination  of  the  courts  to  give 
effect  to  the  contracts  of  parties,  and  never 
to  declare  them  void  if  by  an^  reasonable 
and  fair  construction  they  can  be  made 
good.  They  establish  the  proposition  that 
persons  not  described  as  parties  in  deeds 
poll,  or  even  mentioned  as  having  bene- 
ficial interest  therein,  may  sue  thereon  in 
their  own  .  name,  if  it  manifestly  appears 
the  covenants  were   made  for  their  benefit. 

Applying  these  principles  to  the  covenant 
here,  it  is  clear  the  plaintiff  in  error  has  a 
right  of  action  thereon.  Slight  attention 
to  the  language  of  the  instrument  will  show, 
that  the  covenant  was  made  with  him,  and 
was  intended  for  his  benefit;  the  obvious 
design  and  effect  being  to  relieve  him  of 
the  payment  of  the  debt  due  to  G.  W.  Jones. 
It  may  operate  also  to  the  advantage  of  the 
latter  in  the  additional  security  afforded 
him,  but  the  person  chiefly  and  primarily 
interested,  is  the  debtor,  in  the  relief 
afforded  him  against  a  heavy  pecuniary 
obligation  binding  him  personally  not 
merely,  but  also  constituting  a  lien  upon 
the  real  estate  purchased  from  G.  W.  Jones. 

It  was  argued,  however,  that  Greorge  W. 
Jones  is  also  designated  in  the  instrument; 
and  as  the  money,  by  the  terms  of  the  cov- 
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enant,  is  to  be  paid  to  him,  the  suit  should 
have  been  in  his  name. 

101  *In    actions    upon   parol   contracts, 
the  rule  is  well   established,    that  the 

party  may  sue  thereon  with  whom  the  con- 
tract is  made,  or  who  is  beneficially  inter- 
ested in  it.  When  a  promise  is  made  to  a 
person  indebted  to  another,  to  pay  the  debt 
to  the  creditor,  and  the  latter  is  a  stranger 
to  the  contract  and  to  the  consideration » 
the  party  to  whom  the  promise  is  made 
alone  has  the  right  of  action  thereon.  A 
modification  of  this  rule  is  to  be  found  in  a 
class  of  cases  which  hold  that  where  the 
debtor  places  money  or  property  in  the 
hands  of  a  third  person  as  a  fund  from 
which  the  creditor  is  to  be  paid,  the  latter 
may  maintain  an  action  against  the  holder 
of  the  fund.  In  such  case  a  trust  is  created, 
and  a  promise  inferred  on  the  part  of  the 
holder,  from  his  acceptance  of  the  fund 
without  objection,  to  pay  the  creditor.  Ross 
V.  Milne,  12  Leigh,  204;  Arnold  v.  Lyman, 
17  Mass.  R.  400,  575 ;  and  cases  cited  in  3 
Rob.  Prac.  18  and  19. 

In  actions  upon  sealed  instruments  differ- 
ent principles  apply.  When  a  debt  exists 
from  one  person  to  another,  and  an  obliga- 
tion or  bond  is  given  to  the  debtor  to  dis- 
charge such  debt,  he  alone  can  maintain  an 
action  for  the  breach  of  such  obligation.  In 
McAlister  v.  Marbury,  4  Humph.  R.  426,  A 
bound  himself  by  covenant  to  pay  for  B 
certain  debts  due  by  B  to  C.  C  instituted 
an  action  of  covenant  against  A  on  the  in- 
strument. It  was  held  that  he  had  no  legal 
interest  therein,  and  that  an  action  in  his 
name  would  not  lie.  It  is  laid  down  in  2 
Tucker's  Com.  209,  and  the  proposition  is 
sustained  by  numerous  authorities  there 
cited,  that  when  a  covenant  is  made  with 
A  to  pay  him  or  a  third  person  a  sum  of 
money  for  the  benefit  of  the  latter,  the 
action  must  be  brought  in  the  name  of  A ; 
and  the  third  person  cannot  even  release 
the  demand.  See  also,  Millard  v.  Baldwin, 
3  Gray's  R.  484;  Watson  v.  Inh.  of  Cam- 
bridge, 15  Mass.  R.  286;  3  Rob.  Prac.  15. 

If  the  covenant  in  this  case  had  been 
made  in   fact  with  George  W.  Jones, 

102  as  it  might  have   been,  there  *would 
be    no   question   of  his   right   to  sue 

thereon  in  his  own  name.  And  I  am  in- 
clined to  think  that,  as  it  is  for  his  benefit, 
although  not  made  with  him,  he  might 
maintain  the  action  under  the  provisions  of 
the  2d  sec.  chap.  116,  Code  of  1860.  These 
provisions,  however,  do  not  affect  the  in- 
terests of  William  A.  Jones,  the  plaintiff 
in  error.  The  effect  of  this  statute  is  not 
to.  divest  rights,  but  to  afford  remedies  to 
parties  not  allowed  by  technical  rules  of 
pleading  at  common  law. 

It  is  said,  however,  that  on  the  face  of 
the  instrument  here,  it  is  uncertain  whether 
the  covenant  was  made  with  George  W. 
Jones  and  for  his  benefit,  or  with  the  plain- 
tiff in  error.  It  appears,  by  an  inspection 
of  the  paper  as  it  was  originally  drawn,  the 
blank  was  filled  with  the  name  of  the  plain- 
tiff in  error  as  payee,  and  the  contract  in 
that  condition,  was  a  covenant  to  pay  him 


the  debt  due  Greorge  W.  Jones.  Subse- 
quently, the  name  of  the  plaintiff  in  error 
was  erased  by  running  a  line  across  it,  but 
yet  leaving  the  name  sufficiently  distinct. 
It  probably  occurred  to  the  parties  after  the 
instrument  was  drawn,  that  as  the  arrange- 
ment was  for  the  defendant,  Thomas,  to 
pay  an  existing  debt  due  to  George  W. 
Jones,  it  was  inconsistent  with  that  ar- 
rangement to  stipulate  for  its  payment  to 
the  plaintiff  in  error;  and  so  the  name  was 
erased,  leaving  it  an  obligation  to  pay 
George  W.  Jones. 

Whether  this  be  or  not,  the  correct  solu- 
tion, the  name  of  the  plaintiff  in  error  in 
the  connection  with  which  it  is  mentioned, 
clearly  indicates  him  as  the  real  party  to 
the  transaction,  and  as  the  person  for  whose 
benefit  it  was  made.  This  presumption  is 
rendered  conclusive  by  the  delivery  to  the 
plaintiff  in  error,  and  his  acceptance  of  the 
obligation.  In  Coit  v.  Starkweather,  8 
Conn.  R.,  289,  a  person  known  as  A.  B. 
was  mentioned  in  the  deed.  There  were, 
however,  two  persons  known  by  that  name, 

A.  B.  and  A.  B.,  jun.     It   was   decided   to 

be  competent  to  show  that  the  latter 
103  was  intended,  though  the  addition  *of 
jun.  was  omitted.  The  evidence  ad- 
duced was,  that  the  son  negotiated  for  the 
deed,  and  that  it  was  delivered  to  and  in- 
tended for  him.  Such  evidence  does  not 
introduce  into  the  deed  a  new  name  or  an- 
other description.  Its  effect  is  simply  to 
identify  the  person,  and  apply  the  provisions 
of  the  instrument  to  the  subject  for  which 
they  are  obviously  intended. 

In  an  action  upon  an  I.  O.  U.,  signed  by 
the  defendant,  objection  was  made  to  the 
introduction  of  the  paper,  upon  the  ground 
there  was  no  proof  it  had  been  given  to  the 
plaintiff.  But  it  was  held  that  the  produc- 
tion of  the  instrument  by  the  plaintiff  was 
evidence  that  the  plaintiff  received  it  from 
the  defendant,  and  established  a  sufficient 
case  for  him,  in  the  absence  of  evidence 
tending  to  show  the  paper  had  been  in  the 
hands  of  the  other  party.  It  seems  to  me 
these  decisions  are  founded  on  good  sense 
and  sound  principles. 

A  paper  regularly  executed  in  all  respects, 
having  the  solemnity  of  a  deed,  binding 
the  obligor  or  covenantor  to  pay  a  debt  due 
by  A  B  to  C  D,  nothing  else  appearing,  is 
delivered  by  the  party  executing  it  to  A  B, 
is  it  possible  to  come  to  any  other  conclu- 
sion than  that  this  was  a  covenant   with  A 

B,  and  intended  for  his  benefit.  Are  the 
courts  to  declare  such  an  instrument  void 
because  it  accidentally,  or  from  ig^noiance 
of  the  parties,  omits  to  state  what  is  per- 
fectly apparent,  that  the  promise  was  made 
to  A  B,  and  was  intended  to  relieve  him  of 
the  payment  of  the  debt.  No  adjudicated 
case,  no  dictum  of  any  commentator,  has 
been  cited  in  support  of  a  doctrine  which 
sacrifices  the  intent  and  meaning  of  the 
parties  upon  a  so  narrow  and  rigid  rule  of 
construction.  I  think,  therefore,  the  soit 
was  properly  brought  in  the  name  of  the 
plaintiff  in  error. 

The  other  objections  relate  to  the  form  of 
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the   declaration;  and   will   now   be  briefly 

noticed.     First.  It  is   insisted   there   is  no 

averment  that  the  covenant  was  made  with 

the  plaintiff.     In  the   commencement 

104  of  the  declaration,   *most  appropriate 
for  that   purpose,    no  such  allegation 

is  made;  but  further  on  it  is  distinctly 
averred,  that  the  defendant  covenanted  to 
and  with  the  plaintiff;  which  is  substan- 
tially sufficient. 

Secondly.  The  declaration  makes  an  aver- 
ment of  facts  not  contained  in  the  obliga- 
tion; which  is  not  allowable  in  declaring* 
upon  covenants.  The  better  and  most  usual 
practice,  in  such  cases,  is  to  set  out  the 
covenant  without  any  intermediate  induce- 
ment or  statement  of  the  consideration. 
Where  the  deed  is  so  defective  that  no 
action  thereon  can  be  sustained,  the  defect 
cannot  be  cured  by  an  allegation  of  ex- 
trinsic facts ;  as  was  decided  in  the  case  of 
Green  v.  Home.  But  where  the  declaration 
sets  forth  a  valid  contract,  and  a  good  cause 
of  action,  independently  of  such  averments, 
the  incorporation  of  such  extrinsic  matter 
will  be  regarded  as  surplusage,  and  will  not 
vitiate  the  pleading.  In  this  case  the  state- 
ment that  the  debt  was  a  lien  upon  plain- 
tiff's land  was  no  doubt  made  with  a  view 
to  show  that  plaintiff  was  exposed  to  the 
hazard  of  the  enforcement  of  that  lien  by 
reason  of  defendant's  failure  to  fulfil  his 
covenant.  The  most  that  can  be  said  is, 
that  such  an  averment  is  wholly  unneces- 
sary, and  may  therefore  be  rejected  as  sur- 
plusage. 

It  was  further  argued,  that  the  mere  fail- 
ure to  pay  the  debt  is  not  such  a  breach  of 
the  covenant  as  entitles  the  plaintiff  to  re- 
cover, without  an  averment  and  proof  of 
some  special  damage ;  and  in  any  event  it 
should  appear  that  the  plaintiff  himself  has 
paid  the  debt,  or  has  been  required  to  do 
so.  The  proposition  is  not  sustained  by 
sound  reason  or  by  the  adjudicated  cases. 

When  the  undertaking  is  to  perform  a 
collateral  act,  the  party  may  perform  it  any 
time  during  his  life,  unless  hastened  by 
request.  But,  wherever  the  stipulation  is 
to  pay  money  even  to  a  third  person,  and 
no  time  is  specified,  it  obliges  the  party  to 
pay  immediately ;  and  the  failure  to  do  so 
18  a  breach  of  his  contract,  for  which  an 
action  will  lie,  and  it  is  no  answer  to 

105  such   action  to  *say  that  the  plaintiff 
has   not  been   injured.     It  would  be 

ag'ainst  all  justice  to  permit  the  covenantor 
to  say  that  his  covenantee  shall  subject 
himself  to  the  inconvenience  and  embar- 
rassment of  first  paying  the  debt  before  the 
covenantor  shall  be  called  on  to  pay.  The 
latter  suffers  no  prejudice  in  being  required 
to  pay  the  whole  amount.  As  he  failed  to 
pay  the  original  creditor,  he  should  pay  his 
covenantee :  What  the  latter  may  do  with 
the  money  does  not  concern  him.  The 
courts,  therefore,  hold  that  the  covenantee 
need  not  show  that  he  had  paid  the  debt, 
or  that  he  had  been  injured  otherwise  by 
the  failure  of  the  covenantor  to  comply 
with  his  engagement.  All  that  is  necessary 
for  him  to  show  in   such   case,   is,  that  the 


debt  due  by  him  to  the  third  person  was  not 
paid  by  the  covenantor  at  the  appointed 
time;  or,  if  no  time  was  specified,  that  it 
had  not  been  paid  at  the  commencement  of 
the  suit.  And,  upon  establishing  this  fact, 
the  covenantee  is  entitled  to  a  recovery  of 
damages  equal  to  the  whole  amount  of  the 
debt.  These  propositions  are  sustained  by 
the  cases  of  Holmes  v.  Rhodes,  1  Bos.  A 
Pul.  R.  638;  Hodgson  v.  Bell,  7  T.  R.  96; 
Port  V.  Jackson,  17  John.  R.  239  A  479; 
Thomas  v.  Allen,  1  Hill's  R.  145;  Churchill 
V.  Hunt,  3  Denio  321 ;  Lethbridge  v.  Mytton, 
22  Kng.  C.  ly.  R.  181. 

In  the  case  under  consideration,  the  cove- 
nant is  not  a  covenant  of  indemnity  merely, 
but  an  undertaking  to  pay  the  debt  therein 
mentioned;  to  do  an  act  in  discharge  of  the 
plaintiff  for  his  obligation ;  and  the  breach 
of  this  contract  entitles  the  plaintiff  to 
damages :  to  what  extent  this  court  is  not 
called  on  to  say,  as  that  question  is  not 
properly  before  us,  nor  have  we  the  mate- 
rials for  rendering  a  proper  decision  thereon. 

Upon  the  whole,  I  think  the  declaration 
substantially  sufficient;  and  therefore  the 
judgment  of  the  District  court  and  the  Cir- 
cuit court  should  be  reversed,  with  costs ; 
and  the  case  remanded  to  the  Circuit  court 
of  Smythe  county  for  further  pro- 
106  ceedings:  upon  which  the  ^defendant 
shall  have  leave  to  withdraw  his  de- 
murrer, and  plead  to  the  action,  if  he  should 
so  desire. 

The  judgment  was  as  follows : 

The  court  is  of  opinion  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  declaration  in  the  record  mentioned  was 
substantially  sufficient  in  law,  and  hence, 
that  the  said  judgment  of  the  said  Circuit 
court  in  sustaining  the  defendant's  de- 
murrer to  the  same,  and  the  said  judgment 
of  the  said  District  court  of  appeals  in 
affirming  the  said  former  judgment,  were 
erroneous.  Therefore,  it  is  considered  that 
the  same  be  reversed  and  annulled,  and 
that  the  plaintiff  in  error  recover  against 
the  defendant  in  error  their  costs  in  the 
said  District  court  and  in  the  said  Circuit 
court,  together  with  their  costs  expended  in 
the  prosecutionf  of  their  writ  of  error  here. 
And  the  cause  is  remanded  to  the  said  Cir- 
cuit court  of  Smythe  county  for  further 
proceedings,  in  which  the  defendant  shall 
have  leave  to  withdraw  his  said  demurrer 
and  plead  to  the  action  if  he  shall  be  so 
advised. 

Judgment  reversed. 


107      *Gool8by  &  als.  v.  Strother,  Connm'r.* 

June  Term,  1871,  WythevlUe. 

I.  JudfiBMits  by  Default— Errors— Appellate  Proceed- 
IngBA—A  judflrment  statlnff  that  the  defendants 

*Por  monograpblc  note  on  Statutory  Bonds,  see  end 


of 

tJndffnents  by  Default- Definition  of— Statute.— All 

jadsrments,  whether  in  common-law  actions  or  on 
motions  under  some  statute,  where  there  has  been 


745 


21  GRATT. 


Virginia  Reports,  Annotatbd. 


108 


were  solemnly  called  and  not  appearing,  on 
motion,  &c..  is  a  jadflrment  by  default;  thousrh  it  is 
stated  at  the  foot  of  the  judsrment  that  on  motion 
of  the  defendants  the  execution  on  this  Judsrment 
is  suspended  for  sixty  days,  upon  the  execution  of 
a  suspendinsr  bond,  &c. ;  and  a  supersedeas  to  this 
judsrment  will  be  dismissed  as  Improvidently 
awarded  if  allowed  before  a  motion  is  made  in  the 
court  below,  or  to  the  judflre,  to  correct  It. 

a.  Forthcoming  Bonds— Notice— Statute.— The  act  of 

May  28. 1870,  entitled  an  act  to  prevent  the  sacrifice 
of  property  at  forced  sales,  acts  of  1860-70.  ch.  120. 
p.  162,  does  not  require  three  months'  notice  of  a 
motion  on  a  forthcoming  bond,  where  the  bond 
was  forfeited  before  the  passage  of  the  act 

This  was  a  supersedeas  to  a  judgment  upon 
a  forthcoming  bond  rendered  in  the  Circuit 
court  of  Sm jthe  county,  upon  the  motion  of 
Wade  D.  Strother,  commissioner  for  John 
N.  Hull,  against  Robert  Goolsby,  V.  G. 
Morgan  and  others.  The  notice  of  the  mo- 
tion was  for  a  judgment  on  the  bond  on  the 
13th  day  of  June  1870,  and  service  of  the  no- 
tice was  acknowledged  by  the  parties  on  the 
14th  and  16th  of  May  1870.  The  bond  bore 
date  the  1st  of  September  1869.  The  judg- 
ment was  as  follows  :  It  appearing  that  the 
defendants  have  had  legal  notice  of  this  mo- 
tion, they  were  solemnly  called,  and  not  ap- 
pearing, on  motion  of  the  plaintiff,  by  his 
attorney,  it  is  considered  that  the  plaintiff 
recover  against  the  defendants  the  sum  of 
$16,566.90,  the  penalty  of  said  bond,  to  be  dis- 
charged by  the  payment  of  $8,283.45,  with 
legal   interest  from    the  1st  of    September 

no  appearance  by  the  defendant  (whether  leffaUy 
summoned  or  not)  are  judflrments  by  default, 
within  the  meaniuR  of  Code  1860,  ch.  181.  SS  5  and  6 
(Code  1849,  ch.  181,  Si  5  and  6;  Ck>de  1887,  H  8451, 
8452) ;  Davis  ▼.  Ck>mmonwealth,  16  Gratt  184. 

This  proposition  was  sustained  by  the  principal 
case:  Ooolsby  y.  St  John,  26  Oratt.  180,  160;  Holli- 
day  V.  Myers.  11  W.  Va.  296;  Adamson  ▼.  Peerce,  20 
W.  Va.  61:  Smith  v.  KniRht,  14  W.  Va.  768;  Watson 
V.  WifiTfirinton,  28  W.  Va.  646:  State  v.  Slack,  28  W. 
Va.  875:  HiRirinbotham  v.  Haselden.  8  W.  Va.  260; 
Staunton,  etc.,  Co.  v.  Haden,  92  Va.  205,  23  S.  E.  Rep. 
285:  Brown  v.  Chapman,  00  Va.  176. 17  S.  £.  Rep.  855. 

But  it  was  held  in  West  Virginia  that  if  the  de- 
fendant in  such  action  or  motion  has  appeared, 
thousrh  he  subsequently  withdraws  his  plea  of 
defence,  and  the  plaintiff  either  proves  his  cause  and 
thereupon  obtains  his  Judsrment,  or  he  afterwards 
obtains  his  Judsrment  by  the  confession  of  the  de- 
fendant, such  Judgment  in  neither  of  these  cases  is 
a  Judgment  by  default  within  the  meaning  of  this 
statute.  Watson  v.  Wiffffinton.  28  W.  Va.  546;  Holli- 
day  V.  Myers,  11  W.  Va.  297,  298;  Stringer  v.  Ander- 
son, 23  W.  Va.  485. 

Decree  on  BUI  Taken  for  Confessed.— In  Watson  v. 
Wifffirinton.  28  W.  Va.  546,  the  court  said  that  while 
there  had  been  no  conflict  in  the  Virginia  or  West 
Virginia  decision  as  to  what  is  a  Judgment  by  de> 
fault  within  the  meaning  of  the  statute  under  dis- 
cussion, that  the  West  Virginia  decision  had  not 
been  harmonious  as  to  what  is  a  "decree  on  a  bill 
taken  for  confessed"  within  the  meaning  of  the 
statute. 

In  Gates  v.  Cra gg,  11  W.  Va.  306,  where  a  demurrer 
had  been  filed  by   the  defendant  and  overruled, 


1869  till  payment,  and  his  costs  of  this  mo- 
tion. 
108  *On  motion  of  defendants,   the  exe- 

cution on  this  judg'ment  is  suspended 
for  sixty  days,  upon  the  execution  of  a 
suspending  bond,  with  good  security  in  the 
penalty  of$500,  condition ed  accord ing^  to  law. 
After  this  judgment  was  rendered,  viz: 
August  16th,  1870,  it  was  agreed  by  counsel 
that  the  note  upon  which  the  original  judg- 
ment was  obtained,  and  upon  which  the  forth- 
coming bond  in  this  case  was  given,  was  a 
contract  made  prior  to  the  year  1865.  The 
defendants  applied  to  this  court  for  a  super- 
sedeas to  the  judgment,  which  was  awarded. 

Richardson  and  Jno.  A.  Campbell,  for  the 
appellants. 

•Gilmore,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  Code,  chapter  181,  sections  5  and  6, 
provides,  among  other  things,  as  follows,  to 
wit :  (omitting  such  portions  of  the  language 
as  are  not  pertinent  to  this  case  or  not  mate- 
rial to  be  stated). 

§5.  The  court  in  which  there  is  a  judg- 
ment by  default,  or  a  decree  on  a  bill  taken 
for  confessed,  or  the  judge  of  <  said  court  in 
the  vacation  thereof,  may  on  the  motion  re- 
verse such  judgment  or  decree  for  any  error 
for  which  an  appellate  court  might  reverse  it 
if  the  following  section  was  not  enacted,  and 

and  the  defendant  failed  to  answer  the  bill  or 
further  dispute  in  any  manner  plalntJlTs  claim,  the 
court  decided  that  the  decree  rendered  in  the  cause 
was  not  -a,  decree  on  a  bill  taken  for  confessed 
within  the  meaning^  of  the  statute,  and  therefore, 
it  could  not  be  corrected  by  the  court  below  on 
motion  under  this  statute;  but  it  could  be  re- 
versed or  corrected  by  the  appellate  court 
though  no  motion  had  been  made  in  the  court 
below. 

In  Watson  v.  Wiffginton,  28  W.  Va.  648,  the  court 
said  that  Gates  v.  Craggr.  11  W.  Va.  900,  had  irone 
too  far  in  holding  that  no  decree  can  in  anv  case  be 
regarded  as  a  "decree  taken  on  a  bill  for  confessed" 
where  the  defendant  has  demurred  and  the  de- 
murrer has  been  overruled,  and  that  the  decision 
in  that  case  in  groinir  to  this  extent  had  since  been 
overruled  in  the  case  of  Steenrod  v.  The  Railroad 
Company,  25  W.  Va.  133.  The  court  after  a  discus- 
sion of  these  last  two  named  cases  decides  that  the 
sreneral  principles  announced  in  Steenrod  v.  The 
Railroad  Company  are  correct  but  says  that  to 
avoid  mistakes  they  should  be  to  some  extent  modi- 
fled.  The  court  then  proceeds  to  lay  down  the 
true  construction  of  IS  5  and  6,  ch.  184  of  the  Code 
(same  as  SS  5  and  6,  ch.  181,  V.  C.  1860),  so  far  as  they 
prohibit  an  appellate  court  from  entertaining  an 
appeal  because  of  an  error  in  a  decree  on  a  bill 
taken  for  confessed,  until  after  a  motion  to  reverse 
or  annul  such  decree  has  been  made  and  overruled 
by  the  court  below  or  by  the  judffe  thereof  in  va- 
cation either  in  whole  or  in  part. 

Judffments  by  Default— Errors— Appellate  Prooied 
Ingt.—if  a  party  obtains  a  tupertedeas  to  a  judgment 
by  default,  before  applsinff  to  the  court  In  which 
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g-ive  such  judg'tuent  or  decree  as  ought  to  be 
g^iven.  Every  such  motion  shall  be,  after 
reasonable  notice  to  the  opposite  party,  his 
agent  or  attorney,  in  fact  or  at  law,  and  shall 
be  within  five  years  from  the  date  of  the 
judgment  or  decree. 

§  6.  No  appeal,  writ  of  error  or  supersedeas 
shall  be  allowed  by  an  appellate  court  or 
judge,  for  any  matter  for  which  a  judg'ment 
or  decree  is  liable  to  be  reversed  on  motion  as 
aforesaid,  by  the  court  which  rendered  it  or 
the  judge  thereof,  until  such  motion  be  made 
and  overruled  in  whole  or  in   part. 

The  judgment  to  which  the  supersed- 
109  eas  was  a  warded  *in  this  ca8e,ia  a  judg- 
ment by  default.  It  is  a  judgment 
upon  a  motion  on  a  forthcoming  bond,  and 
is  in  this  form :  "It  appearing  that  the  de- 
fendants have  had  legal  notice  of  this  motion, 
they  were  solemnly  called,  and  not  appear- 
ing",  on  motion  of  the  plaintiff  by  his  attorney, 
it  is  considered  that  the  plaintiff  recover,"  &c. 

It  is  stated  at  the  foot  of  the  judgment,  that 
**on  motion  of  defendants,  the  execution  on 
this  judgment  is  suspended  for  sixty  days, 
upon  the  execution  of  a  suspending  bond  with 
good  security  in  the  penalty  of  five  hundred 
dollars,  conditioned  according  to  law."  This 
may  show^  or  tend  to  show,  that  the  defend- 
ants were  present,  in  person  or  by  attorney, 
when  the  judgment  was  rendered.  But  it 
does  not  show,  nor  tend  to  show,  that  the 
judgment  was  not  by  default ;  that  the  de- 
fendants made  any  defence  in  the  court  be- 
low. It  shows  the  contrary  ;  that  instead  of 
making  defence  in  that  court,  they  intended 
to  make  it  in  an  appellate  court. 

There  is  also  in  the  record  a  statement  to 
this  effect,  purporting  to  be  signed  by  the 
counsel  of  the  defendant  in  error  :  *'It  is 
ag^reed  by  counsel,  that  the  note  upon  which 
the  original  judgment  was  obtained  upon 
which  the  forthcoming  bond  in  this  case  was 
given,  was  a  contract  made  prior  to  the  year 
1865."  But  this  paper  bears  date  August  16, 
1870,  long  after  the  judgment  was  rendered, 
and  of  course  can  have  no  effect  upon  the 
question  as  to  whether  the  judgment  was  by 
default.    It  was  probably  signed  about  the 

the  judgment  was  rendered,  or  the  Judflre  thereof, 
to  correct  the  errors  of  which  he  complains,  his 
gupertedeat  will  be  dismissed  as  improvldently 
awarded.  Davis  ▼.  Commonwealth,  16  Oratt  134. 
This  proposition  is  supported  in  the  principal  case 
and  has  been  approved  by  subsequent  cases  cltin? 
the  principal  case,  or  Davis  v.  Commonwealth,  16 
Oratt  184.  or  both,  as  authority.  See  Watson  ▼. 
Wiffffinton.  88  W.  Va.  543,  el  mo\  Adamson  v.  Peerce, 
20  W.  Va.  61;  Smith  v.  Kniffht.  14  W.  Va.  758«r  ««(7.; 
Hlnrlnbotham  v.  Haselden,  8  W.  Va.  260.  See  also, 
Saunders  v.  OriffRS,  81  Va.  611 ;  foot-note  to  Ooolsby  t. 
St.  Johns,  25  Gratt  146. 

Decrees  on  Bill  Taken  for  Confessed— Errors— Appel- 
late Proceedings.— The  above  laid  down  proposition 
holds  for  "decrees  on  bills  taken  for  confessed" 
as  well  as  for  Judgments  by  default  See  Dickinson 
V.  Lewis,  7  W.  Va.  676;  Steenrod  v.  Railroad  Com- 
pany, 25  W.  Va.  137;  Watson  v.  Wijfirinton,  28  W.  Va. 
546  et  ieq.'.  Baker  v.  West  etc.,  Co.,  6  W.  Va.  196; 
Hartley  v.  Roffe.  18  W.  Va.,  420;  Hill  v.  Bowyer,  18 
Gratt  866. 


time  the  supersedeas  was  applied  for,  and 
for  the  purpose  of  being  made  a  part  of  the 
record  in  the  appellate  court.  Whether  it 
was  signed  before  or  after  judgment,  it  can- 
not show  that  the  judgment  was  not,  what  it 
conclusively  appears  on  its  face  to  be,  a  judg- 
ment by  default. 

It  necessarily  follows,  from  what  has  been 
said,  that  the  supersedeas  in  this  case  must 
be  dismissed,  as  having  been  improvldently 
awarded. 

As  to  the  case  of  Beale  v.  Wilson,  &c., 

110  4  Munf .  380,  to  ♦which  we  have  been 
referred  in  reference  to  this  question, 

it  is  sufficient  to  say,  that  it  was  decided 
long  before  the  provisions  of  the  Code  before 
mentioned  existed,  and  of  course  it  does  not 
apply  to  this  case,  whatever  may  be  the 
meaning  and  effect  of  the   decision. 

While  it  is  necessary  to  dismiss  the  super- 
sedeas, we  yet  deem  it  proper  to  state,  with 
a  view  of  preventing  further  litigation  be- 
tween the  parties,  that  we  have  considered 
the  assignment  of  error  contained  in  the 
petition,  and  do  not  think  it  sustainable. 
We  would  have,  therefore,  to  affirm  the  judg- 
ment if  we  had  jurisdiction  of  the  case  in  its 
present  situation.  We  would  have  to  affirm 
it  on  this  ground,  if  no  other,  that  according 
to  the  true  construction  of  the  act  approved 
May  28, 1870,  entitled  "an  act  to  prevent  the 
sacrifice  of  personal  property  at  forced  sales*' 
(Acts  of  Assembly  1869-70,  ch.  120,  p.  162),  we 
think  that  three  months*  notice  of  a  motion 
on  a  forthcoming  bond  is  not  required  by  the 
act  in  any  case  where  the  bond  was  forfeited 
before  the  passage  of  the  act ;  as  the  bond  in 
this  case  was.  There  are  other  grounds  on 
which  the  judgment  might  probably  be 
affirmed,  but  it  is  unnecessary  to  state  them. 

The  supersedeas  is  therefore  dismissed 
with  costs. 

The  judgment  was  as  follows  : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record*  that  as 
the  said  judgment  is  by  default,  and  it  does 
not  appear  that  any  motion  has  been  made  to 
the  said  Circuit  court,  or  the  judge  of  said 
court  in  the  vacation  thereof,  to  reverse  such 
judgment  in  pursuance  of  the  Code,  chapter 
181,  section  5 ;  the  said  writ  of  supersedeas, 
according  to  the  next  section,  6,  was  improvl- 
dently awarded,  and  must,  therefore,  be  dis- 
missed. But,  for  the  purpose  of  avoiding 
unnecessary  delay  and  expense  to  the  parties, 
it  seems  to  be  proper  to  state  that  the  court 
has  considered  the  question  presented  by  the 
petition,  and  argued  by  the  counsel  in 

111  *this  case,  and  is  of  opinion,  that  there 
is  no  error  in  the  said  judgment ;  and 

the  court  would  have  to  affirm  the  said  judg- 
ment but  for  its  being  premature  to  do  so, 
under  the  provisions  of  the  Code  aforesaid. 
Therefore,  it  is  considered  and  ordered  that 
the  said  writ  of  error  be  dismissed,  and  that 
the  plaintiffs  in  error  pay  to  the  defendant  in 
error  his  costs  by  him  about  his  defence  in 
this  behalf  expended.  Which  is  ordered  to  t>e 
certified  to  the  said  Circuit  court  of  Smythe 
county. 

Supersedeas  dismissed.  • 
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STATUTORY  B0ND5.  INCLUIMNa  PORTHCOMINQ, 

REPUNDINa.  REPLEVIN.  INDBnNlPYlNa, 

DETINUE,  AND  ATTACHnENT  BONDS. 

A.  Statutory  Bonds— Necessity  for. 

B.  Statutory  Bonds— Validity. 

C.  Statutory  Bonds— Conditions  and  Recitals. 

D.  IndemnifyinflT  Bonds— Duty  of  Sheriff. 
£.  ForthcomlnflT  Bonds— Forfeiture. 

1.  Cause  of  Forfeiture. 

2.  Return  of  Forfeited  Bond. 
8.  Prevention  of  Forfeiture  Allowed. 

F.  Statutory  Bonds— Remedy  for  Breach. 

1.  Form  of  Remedy. 

2.  Effect  of  Supersedeas. 
8.  Statutory  Bonds— Obliffors. 
4.  Statutory  Bonds— Relator. 
b.  Statutory  Bonds— Notice. 
6.  Statutory  Bonds— Action— Alleffations. 

G.  Statutory  Bonds— Defences— Pleas. 

1.  Pleas— Necessity  for. 

2.  Pleas— Kinds. 
8.  Burden  of  Proof. 
4.  Presumptions. 

H.  Statutory  Bonds— Evidence. 
I.  Statutory  Bonds— Judgment. 
J.  Sututory  Bonds— Relief  in  a  Court  of  Equity. 
1.  Jurisdiction  of  Court 

3.  When  Equitable  Relief  Granted. 
8.  When  Equitable  Relief  Refused. 

4.  Form  of  Relief. 

(a)  Injunction. 

(b)  Contribution. 

(c)  Subroffation. 

(d)  Exoneretur. 

5.  Equity  Treats  That  as  Done  Which  Ousrht  to  Be 

Done. 
K.  Action  of  Replevin  Abolished. 

Crocs-RefereoGM.- In  connection  with  this  subject, 
see  monosrraphic  not€s  on  the  following  subjects: 
Attachments,  appended  to  Lancaster  v.  Wilson,  87 
Oratt  604 ;  Bills  of  Exception,  appended  to  Stone- 
man  V.  Com.,  85  Oratt  887 ;  Damages,  appended  to 
Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27  Oratt  456  ;  Estop- 
pel, appended  to  Bower  v.  McCormick,  28  Oratt 
810 :  Official  Bonds. 

A.  STATUTORY  BONDS-NECESSITY  FOR. 

Executor— Failure  to  Demand  Refunding  Bond— Lia- 
bility.—The  law  of  Virginia  is  that  all  debts  or  lia- 
bilities of  the  testator  must  be  paid  before  any 
bequest  can  be  effectual;  and  an  executor  who  with- 
out takinsr  proper  refunding  bonds  delivers  legacies 
directed  by  a  will,  is  ruilty  of  a  devattavU  for  which 
he  and  his  sureties  are  liable  to  creditors  of  the 
estate.    Edmunds  v.  Scott,  78  Va.  780. 

Where  the  assets  in  the  hands  of  an  executor  are 
sufficient  to  pay  all  the  debts  of  the  estate  and  he 
makes  distribution  of  the  estate  without  requiring 
a  refunding  bond  from  the  legatees  he  is  personally 
liable  to  creditors  for  the  fund  so  improperly  dis- 
tributed. Beverly  v.  Rhodes,  88  Va.  415, 10  S.  E.  Rep. 
C72;  Lewis  v.  Overby,  81  Oratt  601;  Edmunds  v. 
Scott  78  Va.  720;  Cookus  v.  Peyton,  1  Oratt  442; 
Morrison  v.  Lavell.  81  Va.  610;  Lewis  v.  Mason,  84 
Va.  731.  10  S.  E.  Rep.  529;  McOlaughlin  v.  McOlaugrh- 
lin,  43  W.  Va.  220, 27  S.  E.  Rep.  378. 

An  executor  who  exhausts  the  personal  estate  of 
his  testator  in  paying  specific  legacies,  without  tak- 
ing a  refundingr  bond,  will,  as  to  the  creditors  of  said 
testator,  be  considered  as  having  committed  a 
devastavit,  whether  he  had  notice  of  the  debts  due 
such  creditors  at  the  time  he  paid  such  legacies  or 


not    McOlauffhUn  v.  McOUurhlin,  4S  W.  Va.  S8&.  tr 
S.  E.  Rep.  878. 

It  is  error,  though  the  bill  be  taken  for  confessed, 
to  decree  against  an  administrator  de  bonu  mm. 
that  he  shall  pay  a  legacy,  without  requiring  the 
lesratee  to  give  bond  and  security  for  refondin^  his 
"due  proportion  of  any  debts  or  demands,  which 
may  afterwards  appear  against  the  estate  of  the 
testator,  and  the  costs  attending  the  recovery 
thereof."  Rootes  v.  Webb,  4  Munf.  77.  See  Rev. 
Code,  1st  vol.  ch.  02,  $  61.  p.  106:  Clay  v.  Williams,  t 
Munf.  105;  Stovall  v.  Woodson.  2  Munf.  80S. 

A  decree  against  executors  for  a  leiracy.  though 
made  upon  confession  of  assets,  and  without  their 
expressly  demandingr  bond  and  security  from  the 
plaintiff,  is  yet  erroneous,  if  it  does  not  require  such 
bond  and  security  to  be  given  before  the  defend- 
ants be  compelled  to  pay  the  legacy.  McRae  r. 
Brooks,  6  Munf.  167. 

An  executor  oug-ht  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  security 
be  griven  by  the  distributees,  as  required  by  the  act 
of  Assembly  in  the  case  of  an  administrator.  Shep- 
pard  V.  Starke,  8  Munf.  20.  See  1  Rev.  Oode.  pi  106,  f 
61 ;  Stovall  v.  Woodson,  2  Munf.  803. 

It  seems  that  an  executor  cannot  be  compelled  to 
pay  a  legacy,  until  bond  and  security  be  given  by 
the  legatee  to  refund  his  due  proportion  of  such 
debts  and  demands  as  may  thereafter  appear 
affainst  the  estate  of  the  testator.  Stovall  v.  Wood- 
son. 8  Munf.  808.    • 

Executor— Failure  to  Take  Porthoomlnir  Bond  Lla 
bility.— In  the  case  of  Ferguson  v.  Epea.  77  Va.  48. 
an  executor  was  held  liable  for  failure  to  take  frtHS 
a  life  tenant  a  forthcominsr  bond  conditioned  to  re- 
turn the  fund  intrusted  to  him  in  the  event  of  his 
dying  before  marriage  and  withoat  heirs  of  his 
body. 

Thouffh  an  executor  may  have  assented  to  a  spe- 
cific lesracy,  he  does  not  thereby  dispense  with  a  re- 
fundinsr  bond.    Nelson  v.  Com  well,  11  Oratt  724. 

In  Handly  v.  Snodffrass.  9  Lelffh  484,  the  fonner 
decisions,  that  a  decree  in  favor  of  a  lesratee  against 
an  executor,  who  omitted  to  require  a  refundinr 
bond,  would  be  considered  erroneous,  and  for  such 
error  be  reversed  with  costs,  was  reviewed  by  the 
court  and  a  different  rule  established  when  there 
is  a  mere  ofniMion  to  require  such  bond. 

Executors  and  Administrators — Advance  ■<inf s  ts 
Heirs— Failure  to  Take  Refundlnar  Bond— Effect.— The 
rule  which  refuses  to  an  executor  the  rlgrht  to  re- 
cover back  from  a  legratee  an  excess  of  advance- 
ments beyond  his  ratable  proportion,  which  he  may 
have  paid  him,  is  not  inflexible,  even  when  the  defi- 
ciency in  the  assets  was  not  created  by  the  subse- 
quent appearance  of  debts.  But  after  such  voluntary 
payment  under  such  circumstances,  the  executor 
will  have  to  make  out  a  very  strong:  case  to  rebut 
the  almost  conclusive  presumption  that  he  had  a 
sufficiency  of  assets  to  justify  the  payment  of  the 
legacy  which  arises  from  the  mere  fact  that  he  has 
paid  it  without  taking  a  refunding:  bond.  It  will  not 
be  sufficient  in  such  case,  in  order  to  rebut  such 
presumption,  for  the  executor  to  show  that  he  acted 
bona  Jld€  and  with  honest  intentions;  but  he  must 
show  further  that  he  acted  in  paying  the  legacy  with 
prudence  and  caution,  under  existing:  circumstances. 
Hurst  V.  Morgan,  31  W.  Va.  521,  8  S.  £.  Rep.  885. 

When  Requirement  of  Refunding  Bond  Dlscretioaary. 
—In  Young  v.  Vass.  1  P.  &  H.  197.  it  was  held  that 
under  the  circumstances,  con&iderinir  the  admission 
of  assets  by  the  executor,  and  the  character  of  the 
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leiracy  and  of  tbe  lesratees,  it  should  be  submitted 
to  tbe  discretion  of  tbe  court  below  whether  any 
refunding  bond  should  be  required  of  the  learatees. 

The  power  of  a  court  of  equity  to  rule  a  tenant  for 
life,  of  slayes,  or  other  personal  property,  to  grive 
security  that  the  property  shall  be  forthcoming  at 
his  or  her  death,  is  to  be  exercised,  not  as  a  matter 
of  course,  but  of  sound  discretion,  according  to  cir- 
cumsUnces.    Holliday  ▼.  Ck>leman,  2  Munf .  108. 

Executor— Wben  Not  Entitled  to  Rofundlnff  Bond.— 
When  slaves  emancipated  by  will,  are  set  free  by 
^the  executor,  he  is  not  entitled  to  a  refunding  bond 
to  indemnify  him  against  the  claims  of  the  testator's 
•creditors,  thouffh  the  manumitted  slaves  are,  not* 
withstandiuflT  manumission,  subject  to  debts.  Elder 
-V.  Elder.  4  Leiffh  871  [26S]. 

iDdemnlfyiniT  Bond— When  Necofsary.— In  order  to 
authorize  any  officer  who  is  required  to  levy  an  exe- 
'Cntlon  or  warrant  of  distress  on  property  to  require 
an  indemnifying  bond  it  is  necessary  that  a  doubt 
should  arise  as  to  whether  said  property  is  liable  to 
such  levy,  and,  when  the  indemnifying  bond  so  re- 
quired has  been  given,  the  risrht  of  the  officer  to  re- 
cover, after  a  Judgment  has  been  obtained  affainst 
him  and  his  sureties  in  his  official  bond  for  making 
sale  of  the  property,  does  not  depend  upon  the  ques- 
tion as  to  whether  «aid  doubt  was  well  founded  or 
not  Evans  v.  Graham,  87  W.  Va.  667,  17  S.  £.  Rep. 
900. 

Although  a  person,  whose  property  is  taken  in  exe- 
cution to  satisfy  the  debt  of  another,  may  proceed 
to  recover  that  property,  or  damages  for  the  taking 
and  detaininar  thereof,  in  a  court  of  law:  and  al- 
though the  sheriff,  having  doubts  as  to  the  title  to 
the  property,  may  demand  from  the  creditor  an  in- 
demnifying bond,  yet  neither  remedies  is  in  exclu- 
sion of  a  bill  of  injunction  to  prevent  the  sale. 
Wilson  V.  Butler,  8  Munf.  660. 

It  seems  that  it  is  not  necessary,  to  maintain  a 
suit  in  equity  against  the  makers  and  endorsers  of  a 
lost  nesrotiable  note,  that  a  bond  of  Indemnity  should 
be  tendered  btfor*  euU;  but  whether  the  proper 
indemnity,  which  the  court  may  require,  be  offered 
in  the  bill  or  not,  certainly  the  court  should  not  de- 
cree the  payment  of  the  debt  without  requiring  a 
bond  of  indemnity  to  be  executed.  Exchansre  Bank 
V.  Morrall,  16  W.  Va.  646;  Bank  v.  Reynolds,  4  Rand. 
186. 

Attschnont  Bond— When  Necessary.— An  order  of 
attachment  should  not  be  issued,  requiring  the  offi- 
cer to  whom  it  is  directed  to  take  into  his  possession 
the  property  the  same  is  levied  upon,  until  bond  has 
been  given  as  required  by  the  sixth  section  of  chap- 
ter 106  of  the  CJode.  CJosner  v.  Smith.  86  W.  Va.  788, 
15  S.  E.  Rep.  977. 

In  a  foreign  attachment  suit  under  ch.  151  of  the 
Va.  Code  if  the  defendant  ag-ainst  whom  the  claim 
is,  has  not  appeared  or  been  served  with  a  copy  of 
tbe  attachment  within  a  specified  time,  the  plaintiff 
in  order  to  have  the  benefit  of  a  sale  under  section 
28  of  the  said  chapter  must  ffive  bond  with  sufficient 
security,  in  such  penalty  as  the  court  shall  approve, 
with  condition  to  perform  such  future  order  as  may 
be  made,  upon  the  appearance  of  said  defendant 
and  his  making  defence.  Hall  v.  Lowther,  22  W. 
Va.  670. 

The  act  Code  of  1860,  ch.  161,  %  81,  has  no  applica- 
tion to  the  attachment  lien  upon  the  estate  of  the 
debtor,  whether  it  be  real  or  personal  property,  or 
cboses  in  action.  To  relieve  the  property  attached, 
lx>nd  is  to  be  given  as  required  in  $  13  of  the  act 
Mafflll  V.  Sauer.  20  Oratt  540. 


When  no  Attachment  Bond  Necefssry.— When  an 
attachment  issues,  no  bond  is  required  to  be  griven 
by  plaintiff  unless  the  sheriff  is  required  to  take  the 
property  into  his  possession.  Keneflck  v.  Caulfield, 
88  Va.  182.  18  S.  E.  Rep.  348 :  Va.  Code  1887, 1 2868. 

An  attachment  may  be  levied  upon  tangrible  prop- 
erty in  the  actual  or  constructive  possession  of  a 
non-resident  debtor  in  the  same  manner  as  the 
common-law  execution,  and  no  attachment  bond 
need  be  given  in  such  case  provided  the  groods  are  not 
seised  and  taken  into  possession.  The  lien,  which 
is  the  prime  object  of  the  attachment  may  l>e 
obtained  by  constructive  as  well  as  by  actual  sei- 
zure. Dorrier  v.  Masters.  88  Va.  460,  3  S.  E.  Rep.  087; 
Code  of  1878,  ch.  148,  <$  7  and  & 

An  attachment  is  a  lien  on  personal  estate  from 
levy,  thouffh  no  bond  be  griven  to  authorise  the  offi- 
cers to  take  possession,  and  one  purchasiuff  of  the 
debtor  with  notice  of  the  levy  takes  subject  to  it 
Bowlby  V.  DeWitt  (W.  Va.),  84  S.  E.  Rep.  010. 

Attachment  Bond— Decree  of  5ale— Statute.- If  It 
appears  that  a  copy  of  the  attachment  was  served 
on  the  defendant  sixty  days  before  a  decree  for  the 
sale  of  the  land  attached,  the  decree  for  the  sale 
may  be  made  without  requiring  the  bond  provided 
for  in  the  statute.  Anderson  v.  Johnson.  88  Oratt 
568  ;  Code  1878,  ch.  148,  $  94,  p.  1016  ;  Smith  v.  Chilton, 
etc..  77  Va.  688. 

Where  a  defendant  in  a  suit  in  which  an  attach- 
ment has  issued,  has  been  served  eWur  with 
process  in  the  suit  or  with  a  copy  of  the 
attachment,  he  cannot  be  properly  proceeded 
affainst  under  an  order  of  publication,  and  has  no 
further  time  to  appear  than  a  defendant  in  any 
other  case  ;  nor  in  such  case  is  it  necessary  that  a 
bond  issued  be  given  as  a  condition  precedent  to 
the  sale  of  the  property  attached.  Capehart  v. 
Dowery,  10  W.  Va.  130. 

Failure  to  Give  Replevin  Bond— Effect— The  omis- 
sion to  ffive  bond  and  security  before  the  issuing 
of  a  writ  of  replevin  does  not  invalidate  the  writ 
but  only  subjects  the  sheriff  to  an  action  by  the 
defendant    Valden  v.  Bell,  8  Rand.  448. 

B.  STATUTORY  BONDS-VALIDITY. 

Defective  Statatory  Bond— Good  at  Common  Law.— 

If  a  forthcominff  bond  be  not  ffood  as  a  statu- 
tory bond,  it  may  be  grood  as  a  bond  at  com- 
mon law.  Johnstons  v.  Meriwether,  8  Call  454, 
[8B4]. 

Makinff  a  forthcoming:  bond  payable  to  a  person 
other  than  that  provided  for  in  the  statute  renders  it 
inoperative  as  a  statutory  bond,  and  when  forfeited 
and  returned  to  the  clerk's  office,  it  does  not  have 
the  force  of  a  judgment  nor  does  it  constitute  a 
lien  upon  the  lands  of  the  obligrors  in  the  bond, 
as  it  would  have  done  if  haed  been  taken  and 
returned  in  the  manner  provided  by  the  Code.  The 
execution  creditor  can  have  the  bond  quashed 
because  it  was  not  taken  in  accordance  with  the 
statute,  but  he  cannot  proceed  upon  it  by  action  or 
motion  in  his  own  name.  It  may,  however,  be  a 
ffood  common-law  bond,  and  the  sheriff  may  briuff 
an  action  of  debt  upon  it  Lynchburg,  etc..  Bank  v. 
Elliott  04  Va.  700.  27  S.  E.  Rep.  467;  Downman  v. 
Chinn,  2  Wash.  180  ;  Beale  v.  Downman,  1  Call  240; 
Johnstons  v.  Meriwether,  8  Call  628;  Va.  Code  1887. 
S  3610. 

Stieriff  on  seizure  of  chattels  under  a  Jt.  fa.  takes 
indemnifylngr  bond  under  statute  1  Rev.  Code,  ch. 
134,  sec.  25,  with  condition  to  save  sheriff  harmless, 
and  to  pay  and  satisfy  any  person  claiming  title  to 
the  property,  all  damages  he  may  sustain  by  the 
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seizare  and  sale  r  omlttinflr  to  provide'  also,  as 
req-ulred  by  the  statute  of  1828,  Supp.  to  Rev.  Code, 
cb.  215.  sec.  1,  that  the  obllffors  shall  warrant  the 
title  of  the  property  sold  under  the  execution  to 
the  purchaser  thereof  at  the  sheriff's  sale.  Held, 
the  bond  is  defective  and  not  good  as  a  statutory 
bond  ;  but  it  is  good  at  common  law,  and  the  sheriff 
may  maintain  an  action  on  it  for  indemnity  airalnst 
dam  aires  recovered  asrainst  him  by  the  owner  of 
the  property  seized  and  sold.  Dabney  v.  Catlett,  12 
LeifiTh  994  [S84]. 
Replevin  Bond— Orljctnal  Lessee  as  Obiiffor— Valid.— 

A  bond  taken  upon  replevying  property  distrained 
for  rent,  must  be  returned  to  the  court  to  which  the 
officer  levyinsr  the  distress  belongs,  or  to  the  court 
of  that  county  in  which  the  land  lies.  Such  a  bond 
is  srood  if  executed  by  the  oriffinal  lessee,  though  he 
be  not  the  tenant  in  actual  possession,  nor  the  owner 
of  the  property  distrained,  if  he  hath  assitrned  his 
lease  to  a  third  person,  without  the  privity  or  assent 
of  the  lessor.    Ferinison  v.  Moore,  2  Wash.  08  [54]. 

PorthcomUiff  Bond  — When-  Valid.— A  debtor  in 
exiecution  executes  a  forthcoming  bond  to  the 
creditor,  and  a  third  person  and  the  obligee  execute 
the  bond  with  the  debtor,  as  his  sureties.  The  bond 
beinflT  forfeited,  the  obliffee  fives  notice  to  the 
principal  obllsror  and  the  other  surety,  of  a  motion 
for  award  of  execution  upon  the  bond,  against  them : 
but  the  notice  does  not  mention  the  oblisree  as  a  co- 
obliffor.  Held,  the  bond  is  a  valid  bond  to  bind  the 
other  surety,  but  that  he  is  only  bound  as  a  co-surety 
with  the  obliffee.    Booth  v.  Kinsey,  8  Gratt  560. 

indemnifying  Bond— Fonnal  Defects.— Upon  a  sale  of 
propert}'  under  execution,  the  sheriff  takes  a  bond 
of  indemnity,  with  conditions  according  to  the  act 
of  1819,  1  Rev.  Code.  ch.  134,  $  25,  p.  538,  to  Indemnify 
the  sheriff,  and  to  pay  and  satisfy  to  any  person 
clalminsr  title  to  the  property,  all  damages  sus- 
tained, in  consequence  of  the  seizure  and  sale 
thereof:  but  it  does  not  contain  a  provision  for  the 
protection  of  the  purchaser  of  the  property,  as 
required  by  the  act  of  1828,  Sup.  Rev.  Code  272.  In  an 
action  by  a  claimant  of  the  property,  against  the 
sheriff,  held,  this  is  a  good  statutory  bond,  and  pro- 
tects the  sheriff  from  the  action  of  the  claimant  of 
the  property.    Aylett  v.  Roane.  1  Oratt.  282. 

Forthcoming  Bond— Formal  Defects.— If  in  a  forth- 
coming bond  the  tenerihe  right,  though  the  tolvendum 
be  wrong,  it  will  not  vitiate  the  bond.  Wilkinson  v. 
M'Lochlin,  1  Call  42  [49]. 

If  before  the  act  of  1794,  the  sheriff  in  taking  a 
forthcoming  bond  included  his  commissions  on  the 
debt,  it  was  erroneous,  but  in  such  case  the  bond  is 
not  void;  and  Judgment  shall  be  entered  for  the 
sum  due  without  the  commissions.  Worsham  v. 
Egleston,  1  Call  41  [4^]. 

Defective  Forthcoming  Bonds— Waiver  of  Objection.— 

A  forthcoming  bond  is  not  void  because  founded  on 
an  execution  issued  at  a  time  when  it  should  not 
have  been.  Such  bond  is  defective  and  should  be 
quashed  if  an  objection  is  made  to  it  before  Judg* 
ment  was  rendered,  but  the  objection  cannot  be 
made  in  the  appellate  court.  Conaway  v.  Odbert,  2 
W.  Va.  25. 

indemnifying  Bond— Defects— EstoppeL—N  living  in 
Virginia  brought  two  suits  In  South  Carolina,  and  B 
living  there  became  his  security  for  costs.  N  exe- 
cuted to  B  a  bond  with  sureties  living  in  Virginia, 
with  condition  to  indemnify  him  against  injury  for 
having  entered  into  the  undertaking  as  surety  for 
the  said  costs.  In  an  action  by  B  against  N  and  his 
sureties,  the  records  of  the  suits  brought  by  N  in 


South  Carolina  were  offered  In  evidence  by  B  and 
were  objected  to  on  the  ground  that  they  showed 
that  B  had  not  become  the  surety  at  the  date  of  the 
bond  of  N  and  the  sureties  to  him.  HeUl,  that  the 
defendants  not  showing  that  B  was  surety  for  N  for 
costs  in  other  cases,  their  bond  must  be  held  to  refer 
to  these  suits;  and  they  are  estopped  by  their  bond 
from  denying  that  B  was  the  surety  of  N  at  the 
time  of  its  execution.  Cordle  v.  Burch.  10  Gratt.  4» 
See  monographic  note  on  "Estoppel**  appended  to 
Bower  v.  McCormick,  23  Gratt  810. 

Forthcoming  Bonds— Defects  —  Estoppel. — Obligors 
who  have  voluntarily  executed  a  furthcoming  bond 
are  precluded  and  estopped  from  all  inquiry  as  to 
the  Irregularity  and  validity  of  the  levy  of  the 
execution  upon  which  it  was  taken.  Shaw  v.  Mc» 
Cullough,  8  W.  Va.  200. 

Where  a  forthcoming  bond  has  been  voluntarily 
entered  into,  and  the  party  executing  the  same  has 
enjoyed  the  benefit  of  said  bond  by  retaining  in  his 
possession  the  property  levied  upon  under  a  distress 
warrant,  which  bond  was  made  payable  to  S.  B.  H., 
agent  for  J.  H.,  instead  of  to  J.  H.,  the  party  to  whom 
the  rent  was  due,  in  an  action  of  debt  upon  the  said 
forthcoming  bond  the  doctrine  of  estoppel  applies, 
and  it  is  then  too  late  to  ralsie  the  question  as  to  the 
validity  of  said  bond.  Hall  v.  Wadsworth,  95  W.  Va^ 
375. 14  S.  £.  Rep.  4. 

When  the  day  of  sale  mentioned  in  a  forthcoming 
bond  arrived,  to  wit:  the  9th  of  August,  1897.  the 
property  was  not  sold  for  the  want  of  bidders;  and 
the  same  parties  gave  a  new  bond  for  the  forthcom- 
ing of  the  property.  The  sergeant  is  estopped  from 
denying  that  the  property  mentioned  in  the  first 
bond  was  not  delivered  up  in  performance  of  the 
condition  of  the  bond.    Adler  v.  Green,  18  W.  Va.  901. 

Forthcoming  Bond— Material  Defects.— A  X  M  is 
sued  out  by  M.  &  M.  on  Judgment  recovered  by  them: 
they  indorse  on  the  writ,  that  it  is  for  benefit  of  H.: 
the  sheriff  levies  it,  and  takes  forthcoming  bond 
payable  to  H.  Held,  the  bond  is  naught.  Meze  v. 
Howver,  1  Leigh  442. 

Attachment  Bond— naterlal  Defects.— An  attach- 
ment against  an  absconding  debtor  is  sued  out  in  the 
name  of  a  partnership,  for  a  debt  due  the  partner- 
ship; the  bond  taken  is  the  bond  of  F.  one  of  the 
partners,  with  surety,  reciting  that  F.  has  obtained 
the  attachment,  and  conditioned  that  if  he  shall  be 
cast  in  the  suit,  he  shall  pay  all  coats  and  damages 
which  shall  be  recovered  against  him.  fftid,  the 
bond  is  naught,  and  the  attachment  Is  therefore 
illegal  and  void.    Jones  v.  Anderson,  7  Leif  h  808. 

Replevin  Bond— Haterlal  Defects.— An  action  of  debt 
may  be  brought  upon  a  three  months*  replevy  bond 
for  rent,  though  it  give  back  interest  from  the 
time  when  the  rent  became  due,  and  not  merely 
from  the  date  of  the  bond ;  which  circumstance,  the 
court  were  inclined  to  think,  makes  it  not  a  good 
bond  under  the  statute.    Early  v.  Owen.  6  Munf.  Z19. 

Indemnifying  Bond— Haterial  Defects.— A  constable, 
sheriff,  or  other  officer,  who  sells  property  taken 
under  execution,  is  not  protected  from  an  action  of 
trespass  by  the  claimant,  unless  the  indemnifying 
bond  taken  by  him  under  the  Act  of  I8IS,  conforms 
in  all  respects  to  that  act,  and  particularly  contains 
the  clause  inserted  for  the  benefit  of  the  person 
claiming  title  to  the  property.  iTClunn  v.  Steel,  f 
Va.  Cas.  250. 

Indemnity  Bond— Bxcesslve  Penalty.— In  a  suit  for 
A's  administrator  with  the  will  annexed,  brought  in 
1849,  he  is  authorized  to  pay  to  M  and  N.  legatees, 
for  life,  money  in  his  hands  upon  their  giving  secu- 
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zity  for  its  return  at  their  death :  ajid  this  is  done.  M 
dies,  and  by  another  decree  made  in  1858,  the  money 
paid  her  is  collected  and  paid  to  N  npon  her  hus- 
band, B,  and  herself  ffiyinsr  like  bond:  and  this  is 
done.  In  June.  1874.  upon  a  suffsrestion  that  the 
sureties  in  the  bonds  gireu  by  N  and  by  B  and  N 
are  insolvent,  a  rule  is  made  upon  them  to  show 
cause  why  they  should  not  be  required  to  fflve  a  new 
bond  with  undoubted  security  for  the  return  of  the 
money  on  the  death  of  N.  B  appeared  and  filed  his 
answer  on  oath  to  the  rule,  insisting  that  there  was 
no  evidence  in  the  record  that  the  sureties  were 
insolvent:  but  upon  the  affidavit  of  T  and  the  state- 
ment of  A's  administrator,  the  court,  on  the  same 
day.  on  the  motion  of  parties  claiming  to  be  entitled 
in  remainder,  made  an  order  that  unless  B  and  N 
executed  a  bond  in  the  penalty  of  110,000,  with  con- 
dition to  pay  the  sum  of  $4.210.2S,  that  beinff  the  sum 
In  their  hands,  on  the  death  of  N,  A's  administrator 
should  proceed  to  collect  the  money,  etc.  Beld,  the 
amount  of  the  penalty  of  the  bond  required  is  exces- 
sive; one-half  of  it,  or  at  mostt0,000,  was  sufficient 
Beckwith  v.  Avery.  81  Qratt  688. 

C.  STATUTORY  BONDS-CONDITIONS  AND  RE- 
CITALS. 

Attachnent  Bond— What  Recitals  Proper.— An  at- 
tachment beinsr  sued  out  by  one  member  of  a  firm, 
for  a  debt  due  to  the  firm,  and  in  the  name  of  the 
firm,  it  is  proper  that  the  bond  executed  by  the 
partner  who  sues  out  the  attachment,*  and  his 
surety,  should  bind  the  obligors  to  be  answerable 
for  the  failure  of  the  firm  to  prosecute  their  attach- 
ment with  success.    M'Cluny  v.  Jackson,  6  Oratt  96. 

Indennlfyloff  Bond— Necessary  Recitals.— A  consta- 
ble, sherifif.  or  other  officer,  who  sells  property 
taken  under  execution,  is  not  protected  from  an 
action  of  trespass  by  the  claimant,  unless  the  indem- 
nifying bond  taken  by  him  under  the  Act  of  1812, 
conforms  in  all  respects  to  that  Act,  and  particu- 
larly contains  the  clause  inserted  for  the  benefit  of 
the  person  claiming  title  to  the  property.  M'Clunn 
V.  Steel,  2  Va.  Cas.  258. 

Several  Executions— One  Porthoomlnff  Bond  Taken.— 
One  forthcoming  bond  may  be  taken  on  several 
executions.  Two  separate  bonds  may  be  Included 
in  one  instrument.    Winston  v.  Com.,  2  Call  240  [891]. 

Forthcoming  Bonds— Recitals— Names  of  OMIgors.- 

A  forthcoming  bond,  appearing  in  other  respects 
to  be  in  proper  form,  ought  not  to  be  quashed  on 
the  ground  that,  in  the  obligatory  or  penal  part 
thereof,  a  blank  is  left  for  the  names  of  the  obli- 
gors.   Beale  v.  Wilson,  4  Munf.  880. 

A  blank  being  left  in  the  condition  of  a  forthcom- 
ing bond  for  the  name  of  the  high  sheriff,  to  whom 
the  property  was  to  be  delivered  at  the  time  and 
place  of  sale,  was  held  not  to  vitiate  it,  the  name 
of  the  high  sheriff  having  been  mentioned  in  a 
former  part  of  the  condition.  Bartley  v.  Yates.  8 
H.  &  M.  888. 

Forthcoming  Bond— Name  of  Obligee.— Robertson, 
executor  of  Cole,  recovers  judgment  against  Clai- 
borne, and  sues  out  execution  thereon  ;  before  the 
execution  is  delivered  to  the  sheriff,  Robertson 
dies :  the  execution  being  then  delivered  to  the 
sheriff,  he  levies  it  on  property  of  defendant,  and 
takes  a  forthcoming  bond  payable  to  Robertson, 
executor  of  Cole.  Held,  the  execution  was  properly 
levied,  though  Robertson  was  dead  before  it  was 
delivered,  aiid  the  forthcoming  bond  was  rightly 
taken  to  Robertson  as  executor,  and  was  good. 
Tambull  v.  Claibomes,  8  Leigh  892. 


Forthcoming  Bond— Omission  of  Name  of  Defendant 
In  the  execution.— If  a  forthcoming  bond  do  not 
recite  against  whom  the  execution  issued,  and  upon 
whose  property  it  was  levied,  it  may  be  quashed  on 
motion.    Hubbard  v.  Taylor,  1  Wash.  884  [259]. 

Forthooming  Bond— Statement  of  Ownership. —A 
forthcoming  bond  should  be  deemed  neither  in- 
formal nor  defective,  although  the  condition  does 
not  recite  on  whose  property  the  execution  was 
levied,  provided  enough  appear  to  show  that  it  was 
the  property  of  the  defendants.  Lewis  v.  Thomp- 
son. 8  H.  &  M.  100. 

Forthooming  Bond— Statement  of  Ownership.— A 
forthcoming  bond,  mentioning  the  person  against 
whom  the  execution  issued,  and  that  "they  were 
desirous  of  keeping  in  their  possession,  until  the 
day  of  sale,  the  property  taken  by  the  sheriff,"  suffi- 
ciently describes  it  as  their  property.  Bronaughs 
V.  Freeman,  2  Munf.  800. 

On  a.^.  fa.  against  three,  A,T.  &  H.  a  forthcoming 
bond  is  taken,  the  condition  whereof  does  not  dis- 
tinctly stated  w/Ueh of  the  three  defendants  the 
property  taken  in  execution  belonged,  and  omits  to 
state  that  it  was  restored  to  the  debtor.  IMd,  the 
bond  is  good.    Harpers  v.  Patton,  1  Leigh  806. 

Forthcoming  Bond— Condition— Time  of  Delivery  of 
Property.- A  forthcoming  bond,  with  condition  to 
deliver  property  taken  in  execution,  on  a  day  of 
sale  occurring  after  the  return  day,  is  valid.  Bal- 
lard V.  WhiUock,  18  Oratt  286. 

A  forthcoming  bond  is  good,  although  it  appoints 
no  place  at  which  the  delivery  is  to  be  made.  Bur- 
well  V.  Court,  1  Wash.  826  [254]. 

The  condition  of  a  forthcoming  bond  ought  to  set 
forth,  with  certainty,  the  time  and  place  of  sale; 
but  it  need  not  slate  that  the  day  mentioned  is  that 
appointed  for  the  sale.  Irvin  v.  Eldridge.  1  Wash. 
808  [101]. 

In  a  bond  for  the  forthcoming  of  property  taken 
under  execution,  it  is  not  necessary  that  the  time 
appointed  for  the  delivery  of  the  property  should  be 
stated  to  be  that  at  which  the  sale  is  to  take  place. 
Wood  V.  Davis.  1  Wash.  90  [09]. 

Replevin  Bond— Recital  of  Restoration  of  Property.— 

In  a  three  months'  replevy  bond,  the  condition 
ought  to  state  that  the  property  was  restored  to 
the  debtor.    Glassford  v.  Hackett,  8  Call  106  [198]. 

ForthoomlngBond— Recital  of  Amount  of  the  Bxecu- 
tion.— A  forthcoming  bond  should  be  made  payable 
to  the  creditor,  and  not  to  the  sheriff;  the  amount 
of  the  execution  ought  to  be  recited,  and  the  condi- 
tion should  be  to  deliver  the  property  at  the  time 
and  place  of  sale,  and  not  when  demanded.  If  the 
bond  be  defective  in  any  of  the  above  instances,  or 
in  others,  the  court  may,  and  ought  to  quash  it  on 
motion.    Downman  v.  Chinn,  8  Wash.  248. 

Forthcoming  Bond— Omission  of  Penal  5um.— A  mo- 
tion for  Judgment  on  a  forthcoming  bond,  in  the 
obligatory  part  whereof  no  penal  sum  Is  mentioned, 
cannot  be  sustained:  but  such  bond,  with  the  exe- 
cution on  which  it  was  founded,  may  be  quashed,  on 
a  motion  for  that  purpose.  Bragg  v.  Murray,  0 
Munf.  82. 

Attachment  Bond— Omission  to  State  Amount  of  In- 
terest—Effect—Judgment on  attachment  should  not 
be  quashed  because  the  bond  given  on  suing  it  out 
recited  only  the  sum  due  without  mention  of  inter- 
est   Smith  V.  Pearce,  Oilmer  84. 

A  forthcoming  bond  given  on  a  judgment  which 
bore  only  five  per  cent  interest  shall  carry  but  five 
per  cent,  although  the  bond  was  taken  after  the 


751 


21  GRATT. 


Virginia  Reports,  Annotated. 


act  allowing  six  per  cent    Brooke  ▼.  Roane,  1  Call 
177  [ao5]. 
Forthcoming  Bood  —  BxcoM— Interest— Rele«««.— If 

the  fortbcominr  bond  include  an  excess,  and  the 
plaintiff  after  Judgment,  and  dnrinsr  the  same  term, 
release  the  excess,  the  defect  is  thereby  cured,  and 
the  judsrment  rendered  valid.  Bell  v.  Marr.  1  Call 
40. 

If  a  forthcoming  bond  be  taken  for  more  than  the 
sum  due  by  the  execution,  and  the  plaintiff  release 
the  excess,  the  bond  will  support  a  Judgment 
Scott  ▼.  Homsby.  1  Call  85  [41]. 

Forthcoming  Bond  —  lodortement  of  Clerk.— The 
requirement  by  the  statute  that  the  clerk  of  the 
court  shall  indorse  on  a  forfeited  forthcomlnsr 
bond  "the  date  of  its  return,*'  is  directory.  Cabell 
Y.  Given.  80  W.  Va.  760,  6  S.  E.  Rep.  442. 

Attachment  Bond— Indorsement  of  Clerk.— The  fail- 
ure of  the  clerk  to  endorse  on  an  attachment  bond 
that  it  has  been  acknowledged  and  approved  may 
be  cured  at  any  time  with  the  permission  of  the 
court.    Anderson  v.  Kanawha  Coal  Co.,  12  W.  Va.  596. 

D.  INDEMNIFYING  BONDS-DUTY  OF  SHERIFF. 
—Under  the  act  of  assembly  concerning  sheriffs 
(Rev.  Code,  2d  vol.  p.  100),  the  sheriff  having  received 
a  bond  of  indemnity,  is  bound  to  sell  the  property 
taken  in  execution,  whether  it  belongs  to  the  debtor, 
or  not.  Stone  v.  Pointer,  6  Munf.  287;  Baker  v.  Rine- 
hard.  11  W.  Va.  288;  Walker  v.  Hunt,  2  W.  Va.  491. 

Indemnifying  Bond— Duty  of  Sheriff— Presumption.— 
Under  the  law  it  is  the  duty  of  the  sheriff  to  levy 
Hr$t  the  first  execution  that  comes  into  his  hands  to 
be  levied  and  to  proceed  to  sell  under  it;  and  as 
under  the  law  he  is  bound  to  sell  property  in  dispute, 
upon  receiving  and  accepting  the  Indemnifying 
bond,  it  must  be  presumed  in  the  appellate  court, 
in  the  absence  of  the  evidence  to  the  contrary,  that 
he  discharged  his  duty  in  these  respects.  Hartman 
V.  Campbell,  5  W.  Va.  804. 

E.  FORTHCOMING  BONDS— FORFEITURE. 

1.  Cause  of  Fortbitubb.- Where  a  forthcoming 
bond  is  given,  and  the  debtor,  on  the  d^  of  sale, 
pays  to  the  creditor  the  full  amount  of  the  debt. 
Interest  and  costs,  except  the  sheriff's  commission, 
the  bond  will  be  forfeited,  and  a  motion  will  lie  upon 
it.    Bernard  v.  Scott,  8  Rand.  622. 

Where,  on  the  day  of  sale  mentioned  in  the  forth- 
coming bond,  the  property  is  on  the  spot  before  1 
o'clock,  but  not  delivered  to  the  sheriff  until  after  4 
o'clock,  this  will  not  be  a  good  delivery  under  the 
Act  of  1821,  in  certain  cases,  and  the  bond  will  be 
forfeited.    M'Kinster  v.  Garrott,  8  Rand.  554. 

A  partial  delivery  of  the  goods  mentioned  in  the 
condition  of  a  forthcoming  bond,  is  not  a  perform- 
ance, and  the  penalty  becomes  forfeited.  But  if  the 
sheriff  secure  and  sell  what  is  so  delivered,  the 
amount  must  be  credited  to  the  obligor.  Pleasants 
&  Co.  V.  Lewis,  1  Wash.  278;  Wallace  v.  McCarty,  8  W. 
Va.  193. 

Prevention  of  Forfeiture  by  Supersedeas.— If  a  super- 
sedeas to  a  Judgment  (execution  being  levied,  and 
a  forthcoming  bond  taken),  be  issued  before  the 
day  of  sale,  and  thereupon  the  property  be  not 
forthcoming,  the  penalty  of  the  bond  is  saved,  and 
no  motion  lies  upon  it.  Rucker  v.  Harrison,  6  Munf. 
181. 

When  Injunction  Issued  Prevents  Forfeiture.— If  the 
forthcoming  bond  be  not  forfeited  at  the  time  when 
the  injunction  issues,  the  penalty  is  saved;  but  it  is 
otherwise,  if  the  bond  be  forfeited  before  the  injunc- 
tion issues.    Wilson  v.  Stevenson,  2  Call  178  [218]. 


S.  RSTUBN  OF    FOBmTKD   BOVD. 

Return  Necessary.— A  forfeited  forthcoming  bond 
has  the  force  of  a  judgment,  so  as  to  create  a  lien 
upon  the  lands  of  the  obligors,  only  from  the  time 
the  bond  was  returned  to  the  clerk's  office.  Cabell 
V.  Given,  80  W.  Va.  760,  5  S.  E.  Rep.  442. 

It  seems  that  a  forthcoming  bond  has  not  the 
force  of  a  judgment,  till  it  is  returned  forfeited  and 
filed  in  the  clerk*s  office;  and  even  after  it  is  filed, 
it  is  only  in  a  partial  sense,  that  it  has  the  force  of 
a  Judgment  before  execution  upon  it  is  awarded. 
Lipscomb  V.  Davis,  4  Leigh  808. 

Time  of  Return.— Though  the  forthcoming  bond  be 
left  at  the  clerk's  office  before  it  is  forfeited,  yet,  if 
the  property  is  not  produced  on  the  day  of  sale,  the 
officer  may  have  the  clerk  endorse  it  as  filed  in  the 
office  after  the  day  of  sale,  and  it  will  operate  as  a 
judgment,  and  as  if  actually  returned  to  the  oOoe 
after  the  day  of  sale.  Central  Land  Company  of 
West  Virginia  v.  Calhoun,  16  W.  Va.  861. 

Contradiction  of  Retuni.— The  uniform  practice  in 
Virginia  has  been  to  allow  the  contradiction  of  the 
sheriff's  return  of  "forfeited"  upon  forthcoming 
bonds.  Adler  v.  Green,  18  W.  Va.  901 :  McKinster  v. 
Garrott,  8  Rand.  554;  Bernard  v.  Scott,  S  Rand.  Stt; 
Pleasants  v.  Lewis.  1  Wash.  878:  Nicolas  v.  Fletcher. 
1  Wash.  880;  Burke  v.  Levy,  1  Rand.  1;  Jones  v. 
Raine,  4  Rand.  886:  Cole  v.  Fenwick.  1  Oilm.  114. 

Object  of  Return.— A  forfeited  forthcoming  bond  is 
a  lien  upon  land  from  the  date  of  its  return  to  the 
clerk's  office.  Terry  v.  Wooding,  8  P.  &  H.  178:  Jones 
V.  Myrick.  8  Gratt  170;  Va.  Code  1887.  f  3088. 

On  a  Joint  Judgment  against  several,  the  service 
of  a  ea.  sa.  on  one,  and  the  execution  and  forfeiture 
of  a  forthcoming  bond  by  him,  does  not  extinguish 
the  lien  of  the  Judgment  upon  the  land  of  the  others. 
Leake  v.  Ferguson,  8  Gratt.  419. 

The  lien  by  virtue  of  a  writ  of  Aeri  fadat,  upon  the 
property  of  the  debtor,  is  not  released  by  his  giving 
a  forthcoming  bond,  but  continues  until  such  bond 
is  forfeited.    Lusk  v.  Ramsay.  8  Munf.  417. 

Under  chapter  80,  Acts  of  1864,  a  person  recorded 
his  declaration  of  "homestead."  At  the  time  he 
was  an  pbligor  on  a  forfeited  forthcoming  bond 
which  had  been  returned  to  the  clerk's  office.  The 
homestead  is  subject  to  the  lien  created  by  the 
bond  after  its  return,  having  the  force  of  judg- 
menL  CabeU  v.  Given,  80  W.  Va.  700.  5  S.  S.  Rep. 
442. 

8.  PBBYSNnoir  of  FoBrarusB  AiiLOwsz>.--Tbe 
surety  of  a  forthcoming  bond  has  a  right  to  de- 
liver the  property  on  the  day  of  sale.  If  he  can  on 
that  day  peaceably  obtain  possession  thereof. 
Lusk  V.  Ramsay,  8  Munf  417. 

F.  STATUTORY    BONDS -REMEDY   FOR 
BREACH. 

1.  FOBM  or  RBMEDT. 

When  Forthcoming  Bond  Necessary— Remedy  fsr 
Refusal  to  Accept— A  fair  purchaser  under  a 
sheriff's  sale,  without  knowledge  of  any  improper 
conduct  on  the  part  of  the  officer,  acquires  a  valid 
title  to  the  property  purchased,  and  the  remedy  of 
the  party  injured  is,  by  action  at  law.  for  damages 
against  the  sheriff.  The  same  remedy  applies 
where  a  sheriff  has  improperly  refused  a  forth- 
coming bond,  when  he  ought  to  have  received 
it.    Hamilton  v.  Shrewsbury,  4  Rand.  427. 

An  action  of  debt  may  be  brought  upon  a 
defective  forthcoming  bond,  even  after  an  unsuc- 
cessful motion  had  been  made  on  it.  Hewlett  v. 
Chamberlayne,  1  Wash.  474  [8671. 
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Where  a  forthcoming  oond  Is  griven,  and  the 
debtor,  on  the  day  of  sale,  pays  to  the  creditor  the 
full  amount  of  the  debt,  interest  and  costs,  except 
the  sheriff's  commission,  the  bond  will  be  forfeited, 
and  a  motion  will  lie  upon  it.  Bernard  v.  Scott,  8 
Rand.  622. 

A.  rave  a  forthcominff  bond  with  W.  security. 
Judgment  was  rendered  on  the  bond  against  A.,  and 
Jl.  fa.  issued.  Property  was  uken,  but  the  /!.  fa,  was 
not  returned.  These  proceedings  were  no  bar  to  a 
motion  upon  the  bond  against  W.  Winston  v.  Whlt- 
locke.  5  Call  486. 

LiabHIty  of  Sheriff  on  Porthcoming  Bond.— A  judg- 
ment cannot  be  obtained  upon  a  forthcoming  bond, 
bearing  date  before  the  7th  of  January  1870,  against 
the  Rheriff  to  whom  the  estate  of  a  deceased  obligor 
has  been  committed,  as  against  an  executor  or 
administrator  in  ordinary  cases:  but  the  plain- 
tiff must  exhibit  his  claim  before  the  court,  accord- 
ing to  the  Act  of  1703.  Jackson  v.  Ewell.  4  Munf .  420. 
See  Rev.  Code,  1st  vol.  ch.  03,  %  61,  pp.  107, 106. 

3.  Effbct  of  Supsbssdeas. 

Replevy  Bond— Bxecation  —No  Supersedeas  Allowed. 

— A  supersedeas  will  not  lie  where  an  execution  has 
improperly  issued  upon  a  replevy  bond.  The  injured 
party  may  move  to  quash  the  execution,  and  the 
judgment  on  that  motion,  if  erroneous,  may  be  cor- 
rected on  an  appeal  or  supersedeas.  Burwell  v. 
Anderson,  8  Wash.  340  [104]. 

Forthcoming  Bond— When  Supersedeas  Not  Allowed. 
—Under  the  act  of  January  81  st.  1800,  "concerning 
executions,  and  for  other  purposes,"  the  debtor 
was  not  entitled  to  a  stay  of  execution,  or  to  sale  of 
the  property  on  credit,  on  any  forthcoming  bond 
executed  after  the  passage  thereof .  Richardson  v. 
Perkins,  4  Munf.  612. 

Bffect  of  Supersedeas.— The  effect  of  a  writ  of 
supersedeas  may  be  extended  to  a  subsequent  Judg* 
ment  on  a  forfeited  forthcoming  bond,  without 
writ.  Bell  V.  Bugg.  4  Munf.  200  :  Monroe  v.  Webb,  4 
Munf.  78. 

If  judgment  has  been  rendered  against  a  party 
and  a  forthcoming  bond  then  given,  and  judgment 
on  the  forthcoming  bond  has  been  rendered  before 
a  supersedeas  is  issued  and  error  exists  in  the  first 
judgment,  the  petition  for  a  writ  of  error  ought  to 
pray  the  supersedeas  to  both  judgments ;  and  they 
should  both  be  embraced  in  the  supersedeas.  Laid- 
ley  V.  Bright,  17  W.  Va.  770  ;  Monroe  v.  Webb,  4 
Mnnf.  78. 

The  right  to  move  on  a  forthcoming  bond  is  not 
suspended  by  a  supersedeas  to  the  original  judg- 
ment.   Spencer  v.  Pllcher,  10  Leigh  400. 

3.  Statutobt  Bonds— Obugobs. 

Attachment  Bond— Obligor.— The  complaint  on 
which  an  attachment  is  issued,  and  the  bond  and 
security  for  its  due  prosecution,  ought  to  be  made 
and  given  by  the  creditor  himself,  and  not  by  his 
attorney  at  law.     Mantz  v.  Hendley,  2  H.  &  M.  806. 

As  one  member  of  a  mercantile  house  to  which  a 
debt  has  been  contracted  is  competent  to  sue  out  an 
attachment  for  the  house  against  the  debtor,  so  that 
member  is  the  proper  person  to  execute  the  attach- 
ment bond  required  by  the  statute.  1  Rev.  Code,  ch. 
128.  S  7.  And  the  bond  of  the  partner  suing  out  the 
attachment,  with  surety,  conditioned  that  that 
partner  shall  pay  all  costs,  in  case  the  house  shall 
be  cast  in  the  suit,  and  all  damages  that  shall  be 
adjudged  against  him  for  suing  out  the  attachment, 
is  a  good  bond.    Kyle  v.  Connelly,  3  Leigh  710. 


Replevin  Bond— Obligor.— The  act  of  Assembly 
does  not  give  a  motion  on  a  three  months*  replevy 
bond  against  executors.  Glassford  v.  Hackett,  8 
Call  100  [108]. 

4.  Stattjtoby  Bonds- Rslatob. 

Indemnifying  Bond  —  Relator.  —  An  indemnifying 
bond  given  to  a  sheriff,  under  statute  1  Rev.  Code, 
ch.  134.  SS  25,  20  can  only  be  put  in  suit  at  the  relation 
of  the  person  having  the  legal  tlUe  to  the  property 
taken  in  execution  and  sold  by  the  sheriff,  not  at 
the  relation  of  any  person  having  a  mere  equitable 
right  therein.    Garlands  v.  Jacobs,  2  Leigh  700  [061]. 

In  an  action  on  an  indemnifying  bond,  the  relator 
claims  title  to  the  property  sold,  under  a  sale  made 
by  one  partner  without  the  knowledge  or  consent  of 
the  other,  of  partnership  property.  The  relator 
may  recover  for  the  undivided  interest  of  the  part- 
ner who  made  the  sale,  under  a  general  allegation 
in  the  declaration  of  his  ownership  of  the  property. 
Porkner  v.  Stuart,  0  Oratt.  107. 

Where  an  officer  is  required  to  levy  an  execution 
upon  property  which  is  claimed  as  exempt  by  the 
judgment  debtor,  and  an  indemnifying  bond  is  re- 
quired and  given,  and  said  officer  proceeds  to  make 
sale  of  the  property,  and  damages  are  recovered 
from  him  and  his  sureties  on  his  official  bond,  he 
may  reimburse  himself  by  a  suit  on  the  indemnify- 
ing bond.  Evans  v.  Oraham,  87  W.  Va.  0B7.  17  S.  E. 
Rep.  300. 

A  constable,  sheriff,  or  other  officer,  who  sells 
property  taken  under  execution,  is  not  protected 
from  an  action  of  trespass  by  the  claimant,  unless 
the  indemnifying  bond  taken  by  him  under  the  Act 
of  1812,  conforms  in  all  respects  to  that  Act  and  par- 
ticularly contains  the  clause  inserted  for  the  benefit 
of  the  person  claiming  title  to  the  property. 
M'Clunn  v.  Steel,  2  Va.  Cas.  250. 

By  virtue  of  the  act  of  Assembly  concerning  sher- 
iffs, passed  the  8th  of  February,  1806  (Rev.  Code, 
I  2d  vol.  p.  100),  any  person  claiming  the  property 
sold  under  an  execution  may  prosecute  an  action  of 
debt  on  the  bond  of  indemnity,  in  the  name  of  the 
sheriff  or  other  officer  to  whom  it  was  taken,  with- 
out proving  that  any  damage  has  been  sustained  by 
such  officer.    Carrington  v.  Anderson,  6  Munf.  82. 

Indemnifying  Bond— Action— Who  May  nalntain.— 
An  action  on  an  indemnifying  bond  given  to  a  sher- 
iff for  sale  of  property  taken  in  execution,  under 
statute  1  Rev.  Code.  ch.  184,  %%  25,  20.  27,  must  be 
brought  in  the  name  of  the  sheriff,  but  it  can  only  be 
maintained  at  the  relation  of  the  party  injured:  but 
though  the  party  injured  is  not  named  as  relator  in 
the  declaration  or  other  pleadings,  yet  if  the  breach 
assigned  is  that  the  obligors  did  not  pay  the  dam- 
ages sustained  by  B.  by  reason  of  the  sale,  and  if  a 
special  verdict  in  the  cause  shewn  that  B.  was  con- 
sidered the  real  plaintiff,  this  is  enough  to  shew  that 
B.  is  the  relator.    Lewis  v.  Adams,  0  Leigh  820. 

A  declaration  on  an  indemnifying  bond  in  the 
name  of  the  administrator  de  bonis  non  of  the  high 
sheriff,  sets  out  the  bond  as  made  to  himself:  and 
without  craving  oyer  of  the  bond,  the  defendants 
demur.  As  there  is  enough  in  the  declaration  to 
enable  the  court  to  proceed  to  judgment  according 
to  law  and  the  very  right  of  the  cause,  the  demurrer 
should  be  overruled.    Duval  v.  Malone.  14  Gratt  24. 

Pending  an  action  on  an  indemnifying  bond  cer- 
tain of  the  plaintiffs  died,  //eld,  the  survivors  are 
entitled  to  maintain  an  action  on  the  bond  without 
joining  the  executors  of  decedents.  Beckham  v. 
Duncan  (Va.),  5  S.  E.  Rep.  000. 
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Attacbment  Bond— Relator.— The  bond  authorized 
by  the  act.  Code,  ch.  151,  S  8,  p.  602.  in  relation  to 
attachments,  Is  not  a  general  Indemnifying  bond: 
but  where  the  attachment  Issues  asralnst  the  effects 
of  the  defendant  flrenerally.  he  alone  can  sue  upon 
the  bond  :  and  where  the  attachment  Is  Issued 
against  specific  property,  only  the  defendant  or 
the  owner  of  such  specific  property,  can  sue  upon 
the  bond.    Davis  t.  Com.,  18  Oratt  189. 

A  sheriff  who  levies  an  attachment  and  takes  care 
of  the  property  can  maintain  no  action  on  an  attach- 
ment bond  conditioned  to  pay  all  costs  and  damages 
which  miflrht  be  rendered  against  the  plaintiff  in  the 
attachment  or  sustained  by  any  person  by  reason 
of  the  Buiniir  out  of  the  attachment,  unless  the  said 
bond  be  made  for  his  benefit  Mitchell  v.  Chan- 
cellor. H  W.  Va.  22. 

Upon  an  attachment  bond  with  condition  to  pay 
all  costs  and  damages  which  may  be  awarded 
against  the  plaintiff  in  the  attachment,  or  sustained 
by  any  person  by  reason  of  the  plaintiff  havlnff  sued 
it  out,  the  defendant  in  the  attachment  Is  included 
in  the  words,  "any  person"  and  is  entitled  to  sue 
upon  the  bond.  Offterdinsrer  v.  Ford,  02  Va.  688,  24 
S.  E.  Rep.  246 ;  Davis  v.  Com..  18  Oratt  146, 149. 

Forthcominfl:  Bond— Relator.- If  a  forthcomin«r 
bond  be  taken  payable  to  the  sheriff,  he  may  main- 
tain an  action  of  debt  upon  It  Beale  v.  Downman. 
1  Call  219  [249]. 

Replevin  Bond— Relator.— Executors  may  maintain 
an  action  of  debt  upon  a  three  months*  replevy 
bond  payable  to  their  testator.  Booker  v.  M*Rob- 
erts.  1  Call  218  [248]. 

A  landlord  is  not  entitled  to  the  summary  remedy 
by  motion,  on  a  three  months*  replevin  bond,  unless 
it  appear  that  such  bond  was  taken  by  a  sheriff  or 
other  officer  lesrally  authorized  to  make  distress, 
and  to  sell  the  distrained  effecU.  Smith  v.  Ambler, 
1  Munf .  596. 

6.  Statutory  Bonds— Noticb. 

Forthcoming  Bond— Notice.— A  notice  upon  a  forth- 
coming bond,  given  to  a  regular  term  of  a  court 
which  the  Judffe  fails  to  attend,  is  sufficient  to 
authorize  an  award  of  execution  on  the  bond,  at  a 
special  term  held  under!  17 of  the  circuit  court  law. 
Sup.  Rev.  Code,  p.  141.    Wootten  v.  BraffflT.  1  Gratt  1. 

The  act  of  May  28. 1870.  entitled  an  act  to  prevent 
the  sacrifice  of  property  at  forced  sales,  acts  of 
1869-70,  ch.  120,  p.  162,  does  not  require  three  months* 
notice  of  a  motion  on  a  forthcoming  bond,  where 
the  bond  was  forfeited  before  the  passage  of  the 
act    Goolsby  v.  Strother,  21  Gratt  107. 

A  motion  on  a  forthcoming  bond  can  only  be 
made  on  the  day  to  which  the  notice  isiiriven.  unless 
the  defendant  be  called,  and  the  motion  entered 
and  continued.    Parker  v.  Pitts,  1  H.  &  M.  8. 

6.  Statutobt  Bonds— Action— AiiLBGATioNs. 

Refunding  Bond— Assignment  off  Breach.— in  debt 
on  a  bond  given  by  distributees  to  indemnity  an 
administrator  for  dividing  the  estate  among  them ; 
the  condition  being,  "that  they  should  pay  him  their 
respective  proportions  of  all  debts  which  he  should 
be  compelled  to  pay.  that  should  thereafter  come 
against  said  estate;*'  it  is  a  sufficient  assignment  of  a 
breach  to  say.  "that  the  plaintiff  on  a  day  subse- 
quently to  the  date  of  the  bond,  had  paid,  by  the 
consent  of  the  defendants,  a  debt  which  was  then 
due  from  the  estate  aforesaid,  and  which,  as  ad- 
ministrator, he  was  bound  to  pay.  and  that  the 
defendants  had  not  paid  him  their  respective  parts 
nor  any    proportion  thereof,   but  the    same  had 


refused,  although  often  requested.'*  Moss  v.  Moss. 
4  H.  &  M.  298. 

DetlnueBond— Allegations— Proof.— In  an  action  on 
a  bond  given  by  a  plaintiff  in  detinue,  under  sectioiL 
1,  ch.  108,  Code,  to  obtain  possession  of  the  property, 
it  is  indispensable  to  allege  and  prove  that  the 
property  was  seized  from  the  plaintiff  under  proc- 
ess in  the  case,  and  delivered  to  the  plaintiff  In 
detinue.  Altizer  v.  Buskirk.  44  W.  Va.  SSd.  28  &  £. 
Rep.  780. 

A  declaration  upon  a  detinue  bond  taken  under  | 
1.  of  chapter  102.  of  the  Code,  is  fatally  defective  if  It 
fails  to  allege  that  by  reason  of  the  execution  of 
such  bond,  the  property  in  controversy  was  deliv- 
ered to  the  plaintiff.    Bratt  v.  Marum,  24  W.  Va.  6B1 

Attachment  Bond— Allegations.— In  an  action  on  is 
attachment  bond,  it  is  not  sufficient  to  allege  in  the 
declaration,  that  the  defendant  "did  not  pay  ail 
such  costs  and  damages  as  have  accrued,  etc.'*  hot 
it  must  be  expressly  averred,  that  costs  and  dam- 
ages had  been  actually  sustained.  Dickinsoo  v. 
M'Craw,  4  Rand.  168. 

G.  STATUTORY  BONDS— DEFENCES-PLEAS. 

1.  PiAAS— Nbcbssitt  fob.- Upon  a  motion  for 
judgment  upon  a  forthcoming  bond  If  there  is  an 
issue  of  fact  made  by  the  pleadings  and  neither 
party  ask  for  a  Jury  the  court  may  try  it  or  direct  a 
Jury,  either,  in  the  exercise  of  its  discretion.  "No 
formal  issue  need  be  Joined  on  a  motion  on  a  fortb- 
coming  bond,  as  the  pleadings  may  be  ore  tefwt  and 
the  court  may  pronounce  Judgment  on  the  evi- 
dence." Wallace  v.  McCarty.  8  W.  Va.  198:  McKin- 
ster  V.  Garrott  8  Rand.  564. 

Where  an  attachment  bond  purports  to  be  the  act 
of  the  plaintiffs  by  an  attorney  in  fact  the  court  on 
a  motion  to  quash,  or  a  motion  to  restore  the  prop> 
erty  seized,  which  is  equivalent  can  not  hold  the 
bond  to  be  a  nullity,  because  no  power  of  attomej 
under  seal  to  execute  the  bond  is  produced.  But  if 
the  authority  to  execute  the  bond  is  called  in  ques- 
tion, it  must  be  by  plea,  if  it  can  be  qnestlooed  in 
any  form.    Tingle  v.  Brlson.  14  W.  Va.  29& 

2.  Plkas— Kinds.— On  a  bond  merely  conditioned 
for  indemnity,  where  a  plea  of  non  damnitctUm 
would  be  proper,  a  plea  of  conditions  perfonned 
answers  the  same  purpose.  Poling  t.  Maddox.41  W. 
Va.  779,  24  S.  E.  Rep.  999;  Archer  y.  Archer.  8 Gratt 
689. 

Non  Damnlflcatns.— rln  a  suit  on  an  attachment 
bond  whose  condition  recites  that  if  the  plaintiff  in 
the  attachment  shall  pay  all  costs  and  damages 
which  may  be  awarded  against  him  or  sustained  bj 
any  person  by  reason  of  his  suing  out  said  attach- 
ment then  the  above  obligation  to  be  void,  the  cod- 
dition  is  the  same  as  a  condition  to  indemnify  and 
save  harmless  and  the  plea  of  non  damniJUatui  in  a 
good  and  sufficient  plea.  Hoadley  v.  Roush,  8  W.  Va. 
280. 

Pleas— Variance— riaterlal.- Where  an  execution  U 
against  four  persons  and  the  forthcoming  bond 
recites  an  execution  against  three  only,  this  is  mate- 
rial variance  for  which  the  bond  must  be  quashed. 
Holt  V.  Lynch,  18  W.  Va.  567. 

Variance— Material.— In  a  notice  of  a  motion  to  be 
made  on  a  forthcoming  bond  the  bond  is  described 
by  mistake  as  executed  by  John  when  it  was  in  fact 
executed  by  George  M.  Cooke:  held^  variance  mate- 
rial, and  notice  insufficient  Cookes  v.  Patriotic 
Bank.  1  Leigh  475  [488]. 

Variance— Immaterial.— By  a  ^eri  facias,  the  sheriff 
is  commanded  to  cause  principal,  Interest  and  costs 
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to  be  levied  of  the  ffoods  and  chattels  of  J.  W. 
deceased  in  the  hands  of  S.  H.  his  administrator,  if 
so  mnch  thereof  he  hath,  bnt  if  not,  then  of  the  sroods 
and  chattels  of  S.  H.  There  beinsr  no  sroods  and 
chattels  of  J.  W.  In  the  hands  of  S.  H.  the  sheriff 
levies  the  execution  on  the  individual  property  of  S. 
H.  and  takes  a  forthcominsr  bond,  which  recites  the 
execution  as  belnflr  asrainst  the  roods  and  chattels  of 
S.  H.  administrator  of  J.  W.  deceased.  Held,  there 
is  no  substantial  variance  between  the  execution  and 
recital  thereof  in  the  forthcominsr  bond.  Hairston 
V.  Woods.  9  Leicrh  806. 

An  execution  describes  defendants  as  F  and  H 
and  S  his  sureties  as  administrator  for  J  deceased; 
they  are  described  in  the  forthcominsr  bond  simply 
as  F,  H,  and  S.  This  is  not  a  variance  for  which  the 
Ixjnd  should  be  quashed.    Creiffh  v.  Boffffs.  10  W.  Va. 

240. 

If  the  forthcoming  bond  recites  an  execution,  and 
that  property  has  been  taken  to  satisfy  it,  a  variance, 
between  the  sheriff's  return  and  the  bond,  provided 
the  bond  affrees  with  the  execution,  is  unimportant 
Buchanan  v.  Maynadler.  6  Call  1. 

If  the  claim  of  the  plaintiff,  in  an  attachment 
affainst  an  absconding  debtor,  be  stated  as  for  a 
certain  sum,  due  by  nesrotiable  note,  with  interest 
from  the  day  when  such  note  should  have  been 
paid;  and  the  bond  for  prosecutlnur  the  attachment 
describe  it  as  sued  out  for  the  sum  of  money  men- 
tioned therein  (saying  nothinsr  of  interest);  the 
variance  Is  not  material.  Smith  v.  Pearce,  6  Munf. 
586. 

The  sheriff's  failinsr  to  mention,  in  his  return  of 
an  execution,  one  of  the  nesrroes  on  whom  it  was 
levied,  is  no  srround  for  reversing  a  judgment  on  a 
forfeited  forthcoming  bond,  in  which  that  neflrro  is 
mentioned  as  one  of  those  on  whom  such  execution 
was  levied.  Dix  v.  Evans,  8  Munf.  806;  Jones  v.  Hull, 
1  H.  &  M.  212. 

In  an  action  on  an  indemnifying  bond,  the  declara- 
tion alleges  that  the  oblisrors  bound  themselves  to  in- 
demnify, etc.  In  the  bond  they  bind  themselves, 
their  heirs,  executors  and  administrators,  jointly 
and  severally.  This  is  no  variance.  Dickinson  v. 
Smith,  5  Oratt.  ISS. 

In  an  action  on  a  bond  of  indemnity,  given  to  the 
officer,  upon  a  sale  of  property  under  execution,  at 
the  relation  of  the  claimant  of  the  property,  the 
declaration  states  the  oblisratlon  to  be,  that  the 
obligors  bound  themselves  to  pay,  amonr  other 
thinffs,  to  any  person  claimlng^  title  to  the  property 
levied  on,  all  damages  which  such  claimant  misrht 
sustain  by  the  seizure,  and  sale,  etc.  On  the  trial, 
the  plaintiff  offered  in  evidence  an  indemnifying^ 
bond,  in  a  penalty,  and  with  a  condition.  Held,  no 
variance,  and  the  evidence  admissible.  Kevan  v. 
Branch.  1  Oratt.  274. 

Variance— Waiver  of  Objection.— Where  a  judgment 
upon  a  forthcoming  bond  is  obtained  ag'alnst  a 
defendant,  havlng^  legal  notice,  and  appearing  by 
attorney,  but  not  movinsr  to  quash  the  bond,  nor 
statinff  by  plea  or  bill  of  exceptions,  any  variance 
between  it  and  the  execution,  the  appellate  court  is 
not  to  reverse  the  judgment  on  the  ground  of  such 
variance.  Bronaughs  v.  Freeman,  2  Munf.  266;  Down- 
man  V.  Chinn,  2  Wash.  180;  Jones  v.  Hull,  1  H.  &  M. 
211. 

Appellate  Conrt— Variance— How  Determined.— in 
reviewing  a  judflrment  by  default  on  a  forthcoming 
bond,  the  appellate  court  will  compare  it  with  the 
execution  on  which  it  was  taken.  Glascock  v.  Daw- 
son, 1  Munf.  606. 


Upon  a  motion  to  quash  a  forthcomings  bond,  for 
defects  apparent  on  the  face  of  the  execution  on 
which  it  was  taken,  an  appellate  court  will  regar  J 
the  execution  as  part  of  the  record,  thoug-h  not  made 
so  by  any  express  order  to  that  effect.  Couch  v. 
Miller,  2  Leisrh  602  [615]. 

An  objection  that  a  forthcominsr  bond  Is  void 
because  founded  on  an  execution  issued  at  a  time 
when  it  should  not  have  been,  cannot  avail  In  the 
appellate  court  Such  objection  should  be  made 
before  judsrment  was  rendered  on  the  bond.  Con- 
away  V.  Odbert.  2  W.  Va.  2B. 

PI«««^Sot-Off.— The  defence  of  set-off  Is  admissible 
in  a  motion  upon  a  forthcoming-  bond  taken  on  a 
warrant  of  distress.    Allen  v.  Hart,  18  Gratt  TC2. 

No  set-off  of  the  sheriff's  individual  Indebtedness 
can  be  allowed  against  a  forthcominsr  bond  sriven  on 
the  levy  of  taxes,  under  Acts  1808,  ch.  23.  Miller  v. 
Wisener.  45  W.  Va.  60.  80  S.  E.  Rep.  237. 

Plea«— Statute  off  Limitations.— The  statute  of  limi- 
tations, 1  Rev.  Code,  ch.  128,  S  6,  whereby  the  remedy 
on  a  judsrment  by  debt  or  tcire  facias  U  limited  to 
ten  years,  is  no  bar  to  a  motion  on  a  forthcoming 
bond  of  more  than  ten  years'  standing.  Lipscomb  v. 
Davis,  4  Leisrh  808. 

P'«"— Release.— If  the  creditor  make  an  agree- 
ment with  the  principal  debtor  in  a  forthcoming 
bond,  to  take  a  certain  sum,  payable  In  five  annual 
Instalments,  in  full  satisfaction  of  the  bond,  \4ithout 
the  consent  of  the  surety,  this  releases  the  surety 
from  his  liability  on  the  l>ond.  Steele  v.  Boyd.  6 
Leigh  647,  20  Am.  Dec.  218. 

If  the  stay  of  an  injunction  to  an  execution  takes 
effect  after  a  forthcominsr  bond  has  been  forfeited 
then  the  obllsrors  in  such  bond  are  not  discharged 
but  continue  bound  althousrh  the  operation  of  the 
injunction  may  stay  proceedlnsrs  for  the  enforce- 
ment of  such  bond;  but  where  the  injunction  was 
obtained  before  the  day  of  sale  and  was  In  force  on 
that  day,  whereby  forfeiture  of  the  forthcoming 
bond  was  prevented,  the  performance  of  its  condi- 
tion is  excused  or  made  unnecessary  and  the  obll- 
srors therein  released  and  discharged  from  Its 
oblisration.  Hull  v.  Bloss,  27  W.  Va.  664;  Rucker  v. 
Harrison,  6  Munf.  181;  Wilson  v.  Stevenson,  2  Call 
218. 

Immaterial  Error j.— The  failure  of  the  sheriff  to 
make  a  return  on  an  execatlon  is  no  srround  for 
reversinsr  a  judsrment  obuined  on  a  forthcoming 
bond  taken  in  pursuance  thereof.  Jones  v.  Hull,  i 
H.  &  M.  212. 

An  appellate  court  will  not  reverse  the  judgment 
of  an  Inferior  court,  overrullnsr  a  motion  to  quash 
an  undertaklnsr  or  forthcominsr  bond  made  to  the 
sheriff,  simply  because  it  appears  that  the  under- 
taklnsr was  executed  after  the  return  day  of  the 
writ  of  fieri  faciae.    Harwood  v.  Creel,  8  W.  Va.  670. 

Upon  an  appeal  from  the  judsrment  of  an  inferior 
court,  errors  in  the  execution  or  replevy  bond. 
Issued  or  taken,  after  the  judsrment.  will  not  be 
noticed.  They  are  merely  ministerial  acts,  and 
must  be  corrected  in  the  same  court  upon  motion; 
and  if.  on  such  motion,  that  court  srive  an  erroneous 
opinion,  the  party  injured  may  then  appeal,  and 
have  it  corrected  in  the  appellate  court  Lef twitch 
V.  Stovall,  1  Wash.  301  [803]. 

If  a  forthcominsr  bond  be  delivered  by  the  sheriff 
to  the  plaintiff,  before  notice  thereupon  be  sriven  to 
the  defendants,  execution  may  be  awarded  upon  it, 
thousrh  it  has  not  been  filed  in  the  clerk's  office. 
Eppes  V.  CoUey,  2  Munf.  683. 

If  the  clerk  of  the  court  alter  a  forthcominsr  bond, 
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i%  will  not  prejudice  the  plaintiff:  bat  the  bond 
will  be  restored  to  what  it  originally  was.  Buch- 
anan V.  Maynadier,  6  Call  1. 

If  the  motion  on  a  forthcoming  bond  be  slfirned  by 
the  plaintiff.it  is  sufficient,  although  it  omit  to  state 
to  whom  the  bond  is  made  payable,  as  the  defendant. 
In  such  a  case,  has  no  reason  to  presume  that  the 
plaintiff  means  to  move  upon  a  bond  not  given  to 
himself.    Lemolffne  v.  Montgomery,  6  Call  888. 

In  a  judgment  on  a  forthcoming  bond,  if  the 
record  states  that  the  cause  was  continued  until 
the  next  day.  but  does  not  mention  that  the  defend- 
ant was  called,  it  is  not  error,  if  the  defendant,  on 
the  day  of  the  Judgment,  prays  an  appeal,  and 
gives  bond,  in  court  to  prosecute  it  Wilkinson  v. 
Hendrick.  5  CaU  12. 

Material  Errors.— In  an  action  of  debt  upon  a  forth- 
coming bond  taken  under  a  distress  warrant  the 
defendant  may  plead  and  show  by  way  of  defense 
that  the  distress  was  for  the  rent  not  due  from  him 
at  the  time  of  suing-  out  the  distress  warrant  men- 
tioned in  the  condition  of  said  bond.  Hall  v.  Wads- 
worth,  85  W.  Va.  376,  14  S.  E.  Rep.  4. 

When  the  court  summarily  and  without  cause 
appearing  of  record  quashes  an  execution  and  forth- 
cominsr  bond,  the  appellate  court  will  for  that 
reason  reverse  the  decision  and  remand  the  cause 
for  further  proceedings.    Arnold  v.  Given.  5  W.  Va. 

257. 

If  the  commissioners  who  take  a  replevy  bond  act 
improperly,  the  court  will  on  motion  quash  the 
bond.    Hendricks  v.  Dundass,  3  Wash.  (B  [SO]. 

An  award  of  execution  on  a  forfeited  forthcom- 
ing bond  cannot  successfully  be  objected  to  on 
account  of  the  invalidity  bf  the  original  judfirment 
unless  fiuch  judfirment  Is  null  and  void.  Pates  v.  St 
Clair.  11  Gratt  22. 

Ev  en  after  execution  has  been  awarded  on  a  forth- 
coming bond,  the  bond  may  be  quashed  on  the  mo- 
tion of  the  creditor,  to  enable  him  to  have  execution 
on  the  original  judgment  if  the  case  be  one  in 
which  the  execution  on  the  forthcominur  bond  has 
proved  unavailing,  without  any  default  of  the  cred- 
itor.   Garland  v.  Lynch.  1  Rob.  545. 

Notice  is  given  by  K.  to  A.  of  a  motion  to  be  made 
on  a  forthcoming  bond  at  June  term  of  a  county 
court,  for  money  paid  by  K.  as  A.'s  surety  ;  the  mo- 
tion is  continued  without  A.'s  consent  from  June 
te'rm  to  August  term,  passing  by  the  intermediate 
July  term.  Held,  this  was  a  discontinuance,  and 
a  judgment  subsequently  rendered  for  the  plain- 
tiff on  the  same  notice,  is  therefore  erroneous. 
Amis  V.  Roger.  7  Leigh  221.  See  monoflrraphic  note 
on  "Continuances"  appended  to  Harman  v.  Howe, 
27  Gratt  676. 

ConffeMlon  off  Jod^meiit— Release  off  Errors.— The 
confession  of  a  judgment  on  a  forthcoming  bond  is 
a  release  of  errors.  If  any  exist  in  the  original  judg- 
ment   M'Rea  v.  Turnpike  Company,  8  Rand.  160. 

A  confession  of  judgment  on  a  forthcoming  bond 
is  a  release  of  all  errors  in  the  previous  proceed- 
ings.   Stanard  v.  Tlmberlake,  8  Leigh  681. 

8.  BUBDIN  OF  PBOOP. 

Rent— Distress— Bond— Burden  off  Proof.— On  pro- 
ceedings upon  a  forthcoming  bond  given  on  a  dis- 
tress for  rent,  whether  by  motion  or  by  action  on 
the  bond,  the  plaintiff  must  prove  the  contract  of 
rent  for  which  the  distress  was  sued  out  Carter  v. 
Grant  82  Gratt  769. 

Upon  a  motion  for  judgment  on  a  forthcoming 
bond,  the  plaintiff  is  not  bound  to  show  a  breach  of 


the  condition :  but  the  defendant  is  to  prove  per- 
formance.   Nicolas  V.  Fletcher,  1  Wasb.  427  [SO]. 

4.  PBB8UMPTION8.— Where  a  motion  is  made  to 
quash  an  execution  and  forthcomine^  bond,  oa  the 
flrround  that  a  previous  execution  had  Issued,  and  a 
forthcomluff'bond  taken  for  the  same  debt  which 
execution  and  bond,  it  was  alleg'ed.  had  been  im- 
properly quashed,  the  court  will  not  enquire  into 
the  validity  of  the  first  execution  and  bond,  upoo 
the  motion  to  quash  the  second.  The  judgment  of 
a  competent  court  will  be  considered  ri^rht  until 
regularly  reversed.    Jett  v.  Walker.  1  Rand.  til. 

A.  B.  and  C.  execute  a  forthcoming  bond,  to  release 
the  goods  of  A.  taken  in  execution.  C  pays  the  debt 
and  moves  agrainst  B.  as  a  principal  in  the  bond. 
There  is  nothing  in  the  bond  to  show  whether  & 
was  principal  or  surety.  B.  contends  that  he  waa 
only  a  surety  jointly  with  C.  The  court  below  giTc 
judgment  for  C.  on  the  motion.  No  evidence  i»  tai 
the  record  to  show  whether  B.  was  surety  or  princi- 
pal. The  judgment  was  affirmed  in  this  court  as  tt 
will  be  presumed  that  the  court  below  had  evidence 
before  them  that  B.  was  a  principal  and  not  a  surety. 
Cunningham  v.  Mitchell,  4  Rand.  18B. 

A  forthcoming  bond,  being-  inserted  in  the  tran- 
script of  the  record,  is  to  be  taken  as  the  bond  oa 
which  the  court  ffave  judgment  without  any  certifi- 
cate by  the  clerk  to  that  effect  Beale  v.  Wilsoo. 
4  Munf .  880. 

H.  STATUTORY  BONDS-EVIDENCE. 

Parol  Bvldenoe.— It  is  error  to  quash  a  forthcoming 
bond  on  motion,  simply  because  the  name  of  the 
obliffee  therein  has  been  misspelled,  or  so  written 
as  to  make  it  doubtful  as  to  the  person  intended. 
Parol  evidence  of  the  surroondingr  clrcum&tancet 
should  be  admitted  in  such  case  that  the  court  mar 
be  placed  as  nearly  as  possible  in  the  situation  of 
the  person  who  wrote  the  deed  or  note,  and  thus 
ascertain  the  person  intended  by  the  name  em- 
ployed. Ambach  v.  Armstrong,  89  W.  Va.  744.  8  S. 
E.  Rep.  44. 

Indemnifying:  Bond— AdailsslMUty  of  Bvldaaoa.— In 
debt  on  an  indemnifying  bond  ffiven  to  a  sheriff  for 
seizure  and  sale  of  a  slave  under  execution,  it  is 
competent  to  the  defendants  to  prove  that  the  rela- 
tor of  the  plaintiff  had  only  a  life  estate  in  the 
slaves,  though  it  appear  that  he  had  bona  Jlde  par- 
chased  of  the  tenants  for  life  an  absolute  estate. 
Stevens  v.  Bransford,  6  LeUrh  246. 

Indemnlfsing:  Bond— Adralsaibillty  of  Bvideoos:— Ar- 
bitrators, in  the  estimation  of  dama^-es,  upon  a  bond 
given  by  the  deputy  to  indemnify  and  save  barmless 
the  hiffh  sheriff,  may  consider  all  elements  of  dam- 
age within  the  terms  of  the  submission.  Holconb 
V.  Flournoy.  2  Call  866  [484]. 

Indemnifying  Bond— CompeteoQr  of  minni  JL 
deputy  sheriff,  who  sells  property  under  an  execu- 
tion, is  not  a  competent  witness,  in  an  acticm  In  the 
name  of  the  high  sheriff  upon  a  bond  of  indemnity, 
to  prove  that  in  fact  the  property  is  that  of  the 
person  asralnst  whom  the  execution  is  issued.  Car- 
rington  v.  Anderson.  5  Munf.  8& 

The  decision  in  Carringrton  v.  Anderson,  5  Munf. 
82,  approved,  and  the  law  now  settled,  that  In  an 
action  upon  an  indemnifying^  bond,  brought  by  a 
person  claiming  the  property  sold,  the  deputy  sheriff 
"who  sold  the  property  under  the  execution,  and  took 
the  bond,  is  not  a  competent  witness  for  the  defend- 
ants, to  prove  that  the  property  belonged  to  the 
person  against  whom  the  execution  issued.  Wilson 
V.  Alexander,  0  Leinrh  460. 
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In  an  action  on  an  Indemnif  yinsr  bond,  at  tlie  rela- 
tion of  parties  claiming  under  a  deed  of  trust  from 
the  debtor  in  tbe  execution,  upon  tbe  lery  of  whicb 
tbe  bond  was  taken,  the  ffrantor  in  the  deed, 
beinff  the  debtor  in  the  execution,  is  a  competent 
witness  for  the  plaintiff.  Patteson  v.  Ford,  2 
Oratt  1& 

I.  STATUTORY  BONDS— JUDGMENT. 

Joint  Bond— Notice— Form  of  Judgnent.— On  a  joint 
notice  to  all  the  obliflrors  in  a  forthcoming  bond,  the 
plaintlfi  may  take  judsment  against  one  of  the 
defendants.    Glassel  v.  Delima.  2  Call  809  [888]. 

Porthcomlnfl:  Bond— Form  of  Judsment.— A  forth- 
coming- bond  given  by  the  defendant  only,  without 
any  security,  will  support  a  motion,  and  judgment 
will  be  rendered  on  it  in  favor  of  the  plaintiff. 
Washington  v.  Smith.  8  Call  18. 

Replevy  Bond— Form  of  Judgment.  —  Conditional 
Judgment  was  rendered  against  A,  and  his  appear- 
ance bail  B.,  and  writ  of  enquiry  executed  against 
A.  with  only  a^./a.  against  A  and  B.,  and  replevy 
bond  was  taken  from  both.  Co.  ta,  was  afterwards 
sned  out  against  A.  only,  on  whom  it  was  executed, 
and  he  was  imprisoned.  Judgment  was  correctly 
entered  against  B.  on  the  replevy  bond.  Hudson  v. 
Morris.  1  Wash.  92  T?!]. 

Indemnifying  Bond— Valid— Extent  of  UnbOlty.— A. 

having  been  guardian  of  B.  and  C.  and  B.  being  out 
of  the  country,  and  C.  the  younger  of  the  wards 
having  attained  to  full  agre,  A.  delivers  to  C.  six 
slaves,  the  property  of  both  in  equal  shares,  and 
takes  bond  and  surety  from  C.  with  condition  that, 
if  B.  returns  to  the  country,  or  in  any  manner  claims 
his  proportion  of  said  slaves  and  their  heirs,  and 
receives  satisfaction  from  C.  then  tfie  obligation  to  be 
void,  etc.  Held,  C.  and  his  surety  are  bound  by  this 
bond  though  B.  die  without  ever  returning  to  the 
country,  to  indemnify  A.  against  the  claim  of  B*8 
representatives.    Lamb  v.  Harrison,  2  Leigh  826. 

Attachment  Bond— Judgment— Elements  of  Damage. 

— Where  a  party  is  engaged  in  the  performance  of  a 
contract  on  a  railroad,  using  his  teams  and  utensils 
in  removing  dirt  at  so  much  per  cubic  yard,  and  his 
teams  and  utensils  are  seized  and  sold  under  an 
attachment  wrongfully  sued  out  against  him, 
whereby  he  is  prevented  from  the  performance  of 
his  contract,  the  profit  of  the  conti*act.  which  he  has 
thus  been  prevented  from  realizing,  is  a  proper 
element  of  damage  In  an  action  upon  the  attachment 
tK>nd,  where  such  profit  can  be  readily  ascertained. 
State  V.  Andrews,  89  W.  Va.  85,  10  S.  E.  Rep.  885,  45 
Am.  St.  Rep.  884. 

An  attachment  bond  given  by  the  plaintiff  in  the 
attachment  conditioned  "to  pay  all  costs  and  dam- 
ages which  might  be  rendered  against  him  or  sus- 
tained by  any  person  by  reason  of  his  suing  out  the 
attachment"  covers  no  damages  for  taking  prop- 
erty, which  the  attachment  does  not  command  to  be 
taken.  The  undertaking  of  the  obligors  is  that  the 
attachment  is  properly  sued  out  and  the  claim  of  the 
plaintiff  well  founded.  They  do  not  undertake  that 
the  officer  will  commit  no  trespass  in  its  execution. 
Davis  V.  Com..  18  Oratt  180:  Mitchell  v.  Chancellor, 
14  W.  Va,  28. 

Forthcoming    Bond— Judgment— Damages.— If    the 

defendant  appeals  from  a  decree  of  the  high  court 
of  chancery,  pronounced  on  a  forthcoming  bond, 
the  court  of  appeals  may  allow  ten  per  cent 
damages  for  his  retarding  the  execution  of  the 
decree.    Skipwith  v.  Clinch,  8  Call  76  [86]. 


Forthcoming  Bond— Excess  of  Interest— When  Error 
Immaterial.— A  forthcoming  bond  is  taken  for  a 
greater  sum  than  is  due  upon  the  Jleri  facias;  but 
this  appears  by  computation  In  court  upon  a  motion 
for  award  of  execution,  and  does  not  appear  on  the 
face  of  the  bond,  ff^ld,  the  court  may  award  execu- 
tion, for  the  true  amount  due.  Osborne  v.  Crawley, 
1  Va.  Cas.  118. 

Forthcoming  Bond— Judgment— Excess  of  Interest— 
Release  of  Excess.— If  a  forthcoming  bond  be  taken 
for  more  than  the  sum  due  by  the  execution,  and 
the  plaintiff  release  the  excess,  the  bond  will  sup- 
port a  judgment    Scott  v.  Homsby,  1  Call  86  [41]. 

If  the  forthcoming  bond  include  an  excess,  and 
the  plaintiff  after  judgment  but  during  the  same 
term,  release  the  excess,  the  defect  16  thereby 
cured;  and  the  judgment  rendered  valid.  Bell  v. 
Marr,  lCall40[47]. 

Replevy  Bond— Judgment— Excess  of  Interest— De- 
duction Thereol— Judgment  ought  not  to  be  rendered 
on  a  8  months'  replevy  bond,  for  interest  from  a 
day  anterior  to  the  date  of  the  bond;  but  it  may 
for  interest  from  that  date,  on  the  rent  and  costs  of 
the  distress  added  together.  And  if  the  bond  be 
taken,  including  interest  from  a  day  anterior  to  Its 
date,  such  erroneous  interest  may  be  deducted,  and 
judgment  entered  for  the  right  sum.  Williams 
V.  Howard,  8  Munf .  277. 

Forthcoming  Bond— Judgment— Excess  of  Interest- 
Waiver  of  Objection.- Although  the  judgment  on  a 
forthcoming  bond  should  be  rendered  for  a  larger 
sum  than  that  due  by  the  execution,  yet  if  the  exe- 
cution is  not  made  part  of  the  record  by  bill  of 
exceptions,  nor  any  objection  made  In  the  court 
below,  such  objection  cannot  be  sustained  in  the 
court  of  appeals.    Burke  v.  Levy,  1  Rand.  1. 

Forthcoming  Bond— Judgment— Error— Correction  In 
Lower  Conrt.—A  judgment  and  award  of  execution 
upon  a  forfeited  forthcoming  bond,  having  been 
entered  by  default,  upon  a  day  prior  to  that  to 
which  notice  was  given,  the  court  in  which  the 
judgment  and  award  of  execution  was  rendered 
has  jurisdiction  on  the  motion  of  the  plaintiff  to 
set  aside  the  judgment  and  quash  the  execution, 
upon  reasonable  notice  to  the  defendants.  Code, 
ch.  181,  f  5.  ch.  187,  S  23;  Ballard  v.  WhiUock,  18 
Gratt  8SS. 

Forthcoming  Bond— Judgment  Reversed  —  When 
Cause  Remanded.— Where  a  county  court  overrules  a 
motion  for  award  of  execution  on  a  forthcoming 
bond,  on  a  particular  ground,  which  renders  all 
other  defence  unnecessary,  and  this  judgment  is  re- 
versed by  the  circuit  court  for  error  in  the  particular 
point  held,  the  circuit  court  ought  not  to  proceed  to 
award  of  execution  immediately,  without  giving  de- 
fendant opportunity  to  make  other  defence,  unless  It 
appear  from  the  record  he  had  no  other  defence  to 
make.    Anderson  v.  Leitch,  l  Leigh  462. 

If  a  judgment  quashing  a  forthcoming  bond  be 
reversed,  the  appellate  court  will  not  proceed  to 
give  judgment  for  the  plaintiff,  unless  it  regularly 
appear  that  the  defendants  had  legal  notice  of  the 
motion,  or  appeared  to  oppose  it  If,  therefore, 
there  be  no  bill  of  exceptions,  making  the  notice, 
stated  in  the  record,  a  part  thereof,  and  it  do  not 
appear  by  the  judgment  itself,  that  the  defendants 
had  legal  notice,  or  appeared  in  the  court  below,  the 
cause  should  be  sent  back,  to  give  the  plaintiff  an 
opportunity  to  prove  his  notice,  and  the  defendants 
to  make  any  defence  thereto,  which  their  case  may 
admit  of,  according  to  law.  Beale  v.  Wilson,  4  Munf. 
880. 
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J.  STATUTORY  BONDS— RELIEF  IN  A  COURT 
OF  EQUITY. 

1.  Jurisdiction  or  Court.— Courts  of  equity  may 
substitute  a  bond  of  indemnity  for  an  injunction 
wherever  the  ends  of  justice  will  be  promoted  or  the 
public  interest  demands  it  Campbell  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  448. 

The  power  of  a  court  of  equity  to  rule  a  tenant  for 
life,  of  slaves,  or  other  personal  property,  to  fflve 
security  that  property  shall  be  forthcominsr  at  his 
or  her  death,  is  to  be  exercised,  not  as  a  matter  of 
course  but  of  sound  discretion,  according  to  circum- 
stances.   Holliday  V.  Coleman,  2  Munf.  162. 

The  courts  of  chancery  may  quash  executions 
irresrularly  sued  out  on  their  decrees,  and  forth- 
cominiT  bonds  taken  under  them,  on  motion  made 
on  notice,  in  a  summary  way.  Wlndrum  r.  Parker, 
2L.eiffh3ei  [361]. 

A  devisee  of  nearly  all  the  estate  of  a  principal 
debtor,  crave  a  bond  to  indemnify  the  estate  of  the 
surety  ai?alnst  the  debt;  in  which  bond  one  of  the 
executors  of  the  surety  bound  himself,  in  his  indi- 
vidual character,  as  surety  for  the  said  devisee. 
The  creditor  afterwards  obtained  a  Judirment  in 
the  federal  court,  against  the  said  executors:  one  of 
whom,  (viz.,  the  same  whowasco-obliffor  in  the  bond 
oflndemnity).  paid  off  the  judgment.  The  said  bond 
being  In  the  possession  of  one  of  the  obllffees,  who 
resided  out  of  the  state,  and  refused  to  let  them 
have  It,  the  executors  brought  a  suit  in  chancery 
against  the  said  devisee  (the  plaintiffs  and  defend- 
ant being  all  citizens  and  residents  of  this  state),  to 
recover  of  him  the  money  so  paid :  and  the  court's 
jurisdiction  was  sustained.  Cabell  v.  Megginson,  6 
Munf.  202. 

2.  When  Equitable  Relief  Granted.— Where  an 
executor  confesses  judgments,  and  gives  forthcom- 
ing bonds,  for  debts  due  by  his  testator,  under  the 
belief  that  the  assets  of  the  estate  are  amply  suffi- 
cient to  pay  all  claims  against  it,  but  afterwards,  by 
an  unexpected  depreciation  of  property,  the  amount 
of  assets  proves  inadequate,  the  executor  shall  be 
relieved  In  equity.    Miller  v.  Rice.  1  Rand.  438. 

In  an  action  on  an  indemnifying  bond  for  the  bene- 
eflt  of  a  trustee  in  a  deed  of  trust,  in  which  the 
property  sold  under  the  execution  is  embraced,  the 
defence  is  that  the  deed  was  fraudulent,  but  a  ver- 
dict and  judgment  is  for  the  plaintiff.  The  defend- 
ant afterwards  comes  into  equity  on  the  grround 
of  after-discovered  evidence  establishing  the  fraud 
as  to  some  of  the  debts  secured,  but  not  questioning 
the  bonaMfs  of  others,  and  asks  for  an  injunction 
to  the  judgment,  for  anew  trial,  and  general  relief. 
field,  the  ground  of  equity  jurisdiction  being  satis- 
factorily made  out,  the  court  will  not  direct  the 
new  trial,  because  it  would  not  probably  afford  the 
proper  relief,  but  will  retain  the  cause,  and  will 
allow  the  plaintiff  to  impeach  the  deed,  notwith- 
standing his  unsuccessful  effort  to  do  so  at  law. 
Billups  V.  Sears.  5  Gratt.  31. 

3.  When  Equitable  Relief  Refused.— It  is  no 
ground  for  relieving  in  equity  either  the  principal  or 
the  sureties  in  a  forthcoming  bond,  that  the  principal 
was  not  the  owner  of  the  property  specified  therein, 
or  had  onl3'  a  qualified  interest.  Syme  v.  Montague, 
4  H.  &  M.  180. 

Judgment  on  a  forthcoming  bond  ought  not  to  be 
relieved  against,  in  equity,  because  the  bond  was 
forfeited,  by  a  slave  having  run  away,  who  by  the 
condition,  was  to  be  forthcoming.  Cole  v.  Fenwick. 
Gilmer  134. 


AJl.  fa,  being  sued  out  by  J.  against  M.  and  being 
in  the  hands  of  the  sheriff,  M.  the  debtor,  applies  to 
G.  to  join  him  in  a  forthcoming  bond  thereon,  and 
represents  to  him,  In  the  sheriff's  presence,  that 
the  amount  of  the  debt  is  about  one-serenth  of  the 
real  amount,  which  representation  the  sheriff  does 
not  contradict ;  whereupon,  G.  consents  to  become 
the  surety,  and  M.  and  G.  sign  and  seal  a  forthcomtng 
bond,  blank  as  to  the  amount  of  the  execution  and 
as  to  other  material  particulars,  and  deliver  it 
to  the  sheriff,  who  afterwards  fills  np  the  blanks: 
and  execution  Is  awarded  upon  this  forthcoming 
bond.  Ifeld,  G.  is  not  entitled  to  relief  in  equity 
against  the  obligation  of  the  bond,  upon  the  ground 
of  the  deception  which  induced  him  to  execute  it.  a& 
the  creditor  to  whom  it  was  taken  was  no  party  to 
the  fraud,  and  the  sheriff,  who  was  part5'  to  It,  was 
not  the  creditor's  agent  in  taking  tbe  bond.  Gor- 
don V.  Jeffery.  2  Leigh  444  [410]. 

4.  Form  of  Relibf. 

(a)  Injunction.— If  ad  infant  becomes  security  in  a 
twelve  months'  replevy  bond,  a  court  of  equity  will 
grant  a  perpetual  injunction,  even  against  an 
assignee  without  notice.    Allen  ▼.  Minor,  2  Call  9 

[71]. 

A  court  of  equity  has  Jurisdiction  to  award  an 
injunction  against  the  sale  of  personal  property 
under  execution  at  the  instance  of  any  party  claim- 
ing to  be  the  owner  of  such  property  other  than  the 
judgment  debtor ;  nor  does  the  statute  providing 
for  the  taking  of  an  indemnifying  bond  by  the 
officer  levying  on  the  property  furnish  an  adequate 
remedy  at  law  and  so  exclude  relief  in  a  court  of 
chancery.    Walker  v.  Hunt.  2  W.  Va.  491. 

If  the  sheriff,  after  taking  a  forthcoming  bond, 
accept  the  same  goods  from  the  defendant,  in  dis- 
charge of  his  body  from  another  execution,  and 
prevent  the  surety  in  such  bond  from  delivering 
them  on  the  day  therein  appointed :  a  court  of 
equity,  on  a  bill  for  discovery  and  injunction,  ex- 
hibited by  the  surety,  will  require  the  sheriff,  and 
all  parties  concerned,  to  answer  a  charge  of  fraud 
and  combination,  and  (whether  fraud  be  estab- 
lished or  not)  will  perpetually  enjoin  a  judgment 
rendered  against  the  surety  upon  the  forthcoming 
bond,  as  unconscionable  against  him;  leaving  the 
plaintiff,  in  that  judgment,  to  his  remedy  against 
the  sheriff ;  and  the  sheriff  to  his  remedy  against 
the  person  who  indemnified  him,  or  to  whom,  by 
mistake,  or  in  his  own  wrong,  he  paid  the  money  in 
satisfaction  of  the  second  execution.  Losk  v.  Ram- 
say. 8  Munf.  417. 

(b)  Contribution.— Judgment  is  recovered,  and  A^ 
fa.  sued  out  against  D.  principal  debtor,  and  A.  and 

B.  his  sureties  ;  the  Jl.  fa,  is  levied  on  the  goods  of 
D.  the  principal,  who  gives  a  forthcoming  bond.  In 
which  A.  and  B.  and  another  person  E.  are  bound 
as  D.'s  sureties ;  and  on  execution  on  the  forthcom- 
ing bond.  E.is  compelled  to  pay  the  debt.  Held^S- 
is  co-surety  with  A.  and  B.  for  D.  in  the  forthcom- 
ing bond,  not  surety  for  A.  and  B.  as  well  as  D.  and 
therefore  E.  is  entitled  only  to  contribution  from 
A.  and  B.  as  co-sureties,  not  to  full  indemnity  from 
them  as  principals.  Langford  v.  Perrin,  h  Leigh  600 
[552]. 

A..  B.  and  C.  are  sureties  for  D.  in  a  bond  ;  judg- 
ment is  recovered  against  D.  the  principal,  and  the 
sureties  A.  and  B.  but  not  against  the  other  surety 

C.  and  a.JLfa.  being  sued  out  on  the  Judgment,  and 
levied  on  the  property  of  D.  the  principal,  he  gives 
a  forthcoming  bond,  in  which  A.  and  B.  and  another 
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person  Join  film  as  sureties  ;  execution  awarded  on 
sucli  forthcoming  bond,  is  levied  on  the  roods  of  A. 
one  of  the  sureties  in  the  original  boc  d,  as  well  as 
in  the  forthcominsr  bond.  Hdd^  A.  has  no  rlflrht  to 
contribution  from  C.  his  co-surety  In  the  original 
bond.    Lanrford  v.  Perrln.  5  Leigh  600  [563]. 

If  an  execution  against  principal  and  surety  be 
levied  on  property  of  the  principal,  and  a  third  per- 
son, at  the  request  of  the  principal,  but  without  the 
consent  or  concurrence  of  the  surety,  intervene  and 
bind  himself  as  surety  in  a  bond  for  the  forthcom- 
ing' of  the  property  on  the  day  of  sale,  and  the  bond 
be  forfeited,  although  such  third  person  thus  be- 
comes bound  as  surety  for  the  debt,  yet  he  is  not 
entitled  on  making  payment  to  be  substituted  for 
contribution  to  the  original  Judflrment  against  the 
original  surety.  Sherman  v.  Shaver,  76  Va.  1  :  Giv- 
ens  V.  Nelson,  10  Leiirh  382 ;  Garland  v.  Lynch,  1 
Rob.  646 :  Stout  V.  Vause.  1  Rob.  160,  180. 

<<;)  Subroflratlon.— c.  is  surety  on  a  forthcoming 
bond.  The  bond  havinffbeen  forfeited  execution 
was  awarded  and  levy  made.  The  sale  of  the  prop- 
erty levied  on  was  enjoined  and  C.  became  surety 
in  the  injunction  bond.  It  appeared  that  the  prop- 
erty levied  on  under  the  second  execution  was  not 
the  property  of  any  or  either  of  the  original  debtors. 
Held,  C.  did  not  lose  his  riffht  of  subrogation  and 
indemnity  by  becoming  surety  in  the  injunction 
bond.    Coffman  v.  Hopkins,  75  Va.  646. 

Quigre,  whether  the  purchaser  of  property  sold 
cinder  execution,  can  have  the  benefit  of  an  indem- 
nify inr  bond,  given  to  the  sheriff,  on  the  principle 
of  substitution?   Saunders  v.  Pate,  4  Rand.  8. 

A  surety  in  a  forthcoming  bond  who  has  paid  the 
debt  becomes  entitled,  upon  equitable  principles, 
to  all  the  rights  of  the  creditor  against  the  original 
debtor,  subslstlnflr  at  the  time  he  became  so  bound 
for  the  debt,  and  a  Judirment  for  the  benefit  of  the 
sarety  so  paying,  is  not  regarded  as  extinguished. 
but  transferred,  with  all  its  obligatory  force  against 
the  principals.  Rorer  v.  Ferguson,  06  Va.  411,  81  S. 
K.  Rep.  817;  Hill  v.  Manser.  11  Gratt  682;  Cooper  v. 
Daug^herty,  86  Va.  860,  7  S.  E.  Rep.  887. 

A  surety  In  a  forfeited  forthcoming  bond  is  a 
surety  for  the  debt;  and  when  he  pays  it  as  such 
surety,  he  Is  entitled  to  all  the  rights  of  the  creditor 
afiralnst  the  original  debtor,  subsisting  at  the  time  he 
became  bound  for  the  debt.  And  the  Judgment,  for 
the  benefit  of  the  surety  so  paying-,  is  not  extin- 
snished  but  transferred  with  all  Its  obligatory  force 
against  the  principal,  and  constitutes  a  legal  lien 
upon  his  real  estate  owned  at  the  date  of  the  Judg- 
ment or  afterwards  acquired.  Hill  v.  Manser,  11 
Oratt.  522;  Buchanan  v.  Clark,  lOGratL  164. 

The  surety  of  a  Joint  debtor.  In  a  forthcoming 
bond,  becomes,  upon  the  forfeiture  thereof,  surety 
for  the  debt;  and  when  he  has  discharged  it,  is 
entitled  to  be  substituted  to  all  the  rights  of  the 
creditor  against  the  original  debtors,  subsisting  at 
the  time  he  became  so  bopnd  for  the  debt.  Robin- 
son V.  Sherman,  2  Gratt  178. 

(d)  Exoneretur.—The  court  in  which  a  forthcoming 
bond  for  property  levied  on  is  taken  may,  in  a  proper 
,  case,  direct  an  exon^retur  of  the  surety,  and  need  not 
require  him  to  seek  his  remedy  by  audita  Querela  or 
by  bill  in  equity.  Steele  v.  Boyd.  6  Leigh  647.  20  A.m. 
I>ec.  2ia 

6.  EQuiTT  Tbbats  That  as  Done  Which  Ought 
TO  BB  Done.— A  forfeited  forthcoming  bond  stands 
as  a  security  for  the  debt,  and  though,  while  ^n 


force,  no  execution  can  be  taken  out  or  other  pro- 
ceedings be  had  at  law  to  enforce  the  original  Judg- 
ment, yet  the  bond  Is  not  an  absolute  satisfaction. 
For  if  it  be  faulty  on  its  face,  or  the  security  when 
taken  be  insufficient,  or  the  obligors,  though  solvent 
when  the  bond  is  taken,  become  Insolvent  after- 
wards, the  plaintiff  may,  for  these  or  other  good 
reasons,  on  his  motion,  have  the  bond  quashed  and 
be  restored  to  his  original  Judgment  And  though 
the  bond  be  not  quashed,  if  it  appear  that  It  may 
properly  be,  a  court  of  equity,  which  looks  to  sub- 
stance rather  than  form,  and.  when  occasion 
requires,  treats  that  as  done  which  ought  to  be  done, 
will  regard  the  bond  as  a  nullity,  and  the  original 
Judgment  in  full  force.  Rhea  v.  Preston,  75  Va.  767, 
774  ;  Garland  v.  Lynch,  1  Rob.  846 ;  Jones  v.  Myrlck, 
8Gratt  170,  211. 

Though  a  forthcoming  bond  is  forfeited,  and  not 
quashed,  yet  in  equity  the  lien  of  the  original  Judg- 
ment still  exists  ;  and  If  the  obligors  in  the  bond 
prove  insolvent  so  that  the  debt  Is  not  paid,  a  court 
of  law  will  quash  the  bond  so  as  to  revive  the  lien  of 
the  original  Judgment  And  a  court  of  equity, 
having  Jurisdiction  of  the  subject  will  treat  the  bond 
as  a  nullity,  and  proceed  to  give  such  relief  as  the 
creditor  is  entitled  to  under  his  original  Judgment 
Jones  V.  Blyrick,  8  Gratt  170.  , 

When  the  obligors  in  a  forthcoming  bond,  which 
has  been  forfeited  and  returned,  though  solvent 
when  the  bond  was  taken,  become  insolvent  after- 
wards, the  plaintiff  may  have  the  bond  quashed  and 
be  restored  to  his  original  Judgment  And  though 
the  bond  be  not  quashed,  a  court  of  equity  will 
regard  it  as  a  nullity  and  the  original  Judgment  In 
full  force.  Cooper  v.  Daugherty,  86  Va.  848.  7  S.  E. 
Rep.  887;  Jones  v.  Myrlck.  8  Gratt  211-12;  Leake  v. 
Ferguson.  2  Gratt  432 ;  Robinson  v.  Sherman.  2  Gratt 
182  ;  Garland  v.  Lynch.  1  Rob.  546 ;  Powell  v.  White, 
11  Leigh  800;  Goodall  v.  Stuart  2  H.  &  M.  Ill :  Rhea 
V.  Preston.  75  Va.  774. 

Where  Judgment  Is  obtained  against  a  principal 
and  surety  to  a  bond,  and  the  latter  gives  a  forth- 
coming bond,  which  is  forfeited,  the  original 
Judgment  is  not  thereby  satisfied,  although  any 
further  proceedings  on  It  will  be  barred,  until  the 
forthcoming  bond  shall  be  quashed.  Randolph  v. 
Randolph.  8  Rand.  400. 

The  taking  of  a  forthcoming  bond,  on  a  Judgment 
and  execution  against  the  obligor  of  an  assigned 
bond.  Is  not  such  a  satisfaction  of  the  Judgment,  as 
will  preclude  the  assignees  from  having  recourse 
against  the  assignors.    Smith  v.  Triplett,  4  Leigh  fiOa 

The  bonds  taken  at  sales  under  the  act  of  May  28. 
1870  (sep.  acts  1860-70,  p.  162),  are  in  the  nature  of 
forthcoming  bonds;  and  the  creditor  is  not  bound  to 
receive  them  as  so  much  paid  on  his  debt  Garland 
V.  Brown.  23  Gratt  178. 

An  execution  being  levied  upon  the  property  of 
one  defendant  and  a  replevy  bond  taken,  a  second 
execution  against  the  other  defendant  cannot  Issue 
so  long  as  the  replevy  bond  Is  in  force,  it  being  a 
satisfaction  of  the  original  Judgment  Taylor  v. 
Dundass,  1  Wash.  121  [08]. 

K.  ACTION  OF  REPLEVIN  ABOLISHED.— By  Va. 
Code  1887,  sec.  2800,  it  is  provided  "no  action  of 
replevin  shall  be  hereafter  brought'* 

By  the  W.  Va.  Code  1800,  ch.  108.  sec.  4.  p.  774.  it  Is 
provided  "no  action  of  replevin  shall  be  here- 
after brought** 
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*Hale  V.  Home  &  als. 

June  Term.  1871,  Wytheville. 


I.  Deed  off  Trust— Equity  of  Redemption— Subject  to 
Lien  of  Judgments.*— Tbe  equity  of  redemption  in 
land  conveyed  in  trust  to  secure  debts,  is  subject 
to  the  lien  of  Judgments  subsequently  obtained,  in 
the  order  of  tbeir  priority  in  date. 

a.  Seme— Sale  of  Land  Subject  to— Caee  at  Bar.— M  con- 
veys land  in  trust  to  pay  specified  debts,  and  after- 
wards sells  and  conveys  it  to  O.  O  bas  ffood  title 
to  the  land,  subject  to  the  trust;  and  wben  the  trust 
is  discharg^ed,  he  is  by  operation  of  the  statute 
(Code.  cb.  136.  f  81.  p.  612)  entitled  to  bold  the  land, 
at  law  and  in  equity,  thouurb  tbe  trustee  bas  not 
conveyed  it  to  him. 

3.  Saoie— Judgment*— Sale  of  Land  Subject  to— Case  at 

Bar— M  conveys  land  to  H.  in  trust  to  secure  cer- 
tain debts.  After  tbe  deed  is  recorded,  C  and  D 
recover  judgments  against  M:  and  then  M  and  H. 
and  tbe  principal  creditor*  in  tbe  trust  deed,  unite 
to  sell  and  convey  tbe  land  to  G;  and  O  pays  one 
balf  cash,  and  gives  bis  notes  in  one  and  two  years 
for  tbe  balance  of  tbe  purchase  money :  all  of  tbem 
baving  notice  of  the  judgments.  H  proceeds  at 
once  to  pay  off  tbe  debts  secured  by  the  deed,  and 
pays  the  whole  balance  of  tbe  purchase  money  to 
M,  before  the  notes  of  tbe  purchaser  are  due. 
Bxld: 

I.  Same— Same— Same— Same.— The  payment  by  H 
to  M  was  in  bis  own  wrong,  and  C  and  D  are 
entitled  to  have  their  judgments  satisfied  out  of 
the  purcbase  money  due  from  O. 
a.  Saoie— Same— Same— Same.— c  and  Dbaving  filed 
tbeir  bill  to  have  their  judgments  satisfied  out 
of  tbe  land,  to  which  tbe  vendors  and  purchaser 
•  are  parties,  O  may  enjoin  tbe  collection  of  tbe 
money  from  bim  by  H,  and  pay  it  into  court. 

3.  Appellate  Proceedings —Defect  of  Parties.— Tbe 
judgments  of  D  being  in  bis  name,  for  tbe  benefit 
of  J,  be  sues  in  bis  own  name,  without  making  J 
a  party;  but  tbere  is  no  objection  to  this  in  tbe 
Circuit  court,  and  tbe  decree  is  in  favor  of  D. 
This  is  not  error;  but  for  conformity  it  may  be 
amended  by  tbe  appellate  court  and  affirmed. 

4.  Chancery  Practice— Bill  to  Set  Aside  a  Deed— Fraud. 

—Though  the  bill  seeks  to  set  aside  tbe  deed 
113         'or  fraud,  yet,  as  *it  makes  a  case  entitling 

C  and  D  to  be  paid  out  of  tbe  purcbase 
money  of  tbe  land,  and  asks  for  general  relief, 
tbougb  tbe  fraud  is  not  proved,  tbey  may  have 
tbe  purchase  money  applied  to  tbe  payment  of 
tbeir  judgments. 

On  the  8th  day  of  February  1858,  Wm.  M. 
Mitchell  executed  a  deed,  by  which  he  con- 
veyed to  Eli  C.  Hale  a  tract  of  land  in  the 
county  of  Grayson  and  all  hia  personal  prop- 
erty, to  secure  to  Martin  Hale  and  others* 
certain  debts  mentioned  in  the  deed ;  and  it 
was  provided  that  Mitchell  should  remain  in 
possession  of  the  property  until  the  1st  of  the 
next  October ;  and  then  if  the  debts  were  not 
paid,  Hale,  the  trustee,  might,  at  the  request 
of  any  of  the  creditors  secured  by  the  deed, 
sell  the  land  and  personal  property  at  public 
auction  on  the  premises  for  cash,  after  adver- 
tising- the  sale  for  thirty  days,  and  out  of  the 
proceeds  of  sale,  pay  the  debts  in  the  order 
prescribed  in  the  deed ;  and  if  there  was  not 

^See  Coutts  v.  Walker,  2  Leigb  268. 


enough  to  pay  all,  certain  debts  mentioned 
were  to  be  paid  pro  rata.  This  deed  was  ad- 
mitted to  record  on  the  day  of  its  dale,  in  the 
clerk's  ofiBce  of  the  County  court  of  Grayson. 
At  the  February  term  of  the  County  court 
of  Grayson,  which  commenced  a  few  days 
after  this  deed  was  admitted  to  record,  James 
W.  Clark  recovered  a  judgment  against 
Mitchell  for  $120  principal,  beside  interest 
and  costs,  subject  to  a  credit  of  $50.  Dicken- 
son and  Nuckols,  for  the  benefit  of  John 
D.  McCamant,  recovered  four  judgments 
against  Mitchell,  two  of  them  each  for  StSO, 
one  for  $600  and  one  for  $75.88,  of  principal, 
besides  interest  and  costs.  At  the  April  term 
of  the  Circuit  court,  Wm.  R.  Home  recovered 
two  judgments  against  Mitchell,  each  for  3120 
of  principal,  with  interests  and  costs ;  and 
at  the  May  term  of  the  County  court,  Dick- 
erson  recovered  another  judgment  airainst 
him  for  $80.  On  all  these  judgments  execu- 
tions of  fi.  fa.  were  issued,  which  were 
returned,  no  eiffects  except  such  as  were 
1X4  included  in  a  deed  of  trust.  >On  the 
11th  of  October  1858,  Mitchell,  with  the 
concurrence  of  the  trustee,  Eli  C.  Hale,  and 
of  Martin  Hale,  who  was  the  principal  creditor 
secured  by  the  deed,  made  a  contract  with 
Lee  Nuckols  and  A.  F.  Gregory,  to  sell  to 
them  the  land  embraced  in  the  deed,  for  the 
sum  of  six  thousand  dollars.  And  Mitchell 
and  the  two  Hales  executed  a  bond  to  Nuckols 
and  Gregory  in  the  penalty  of  twelve  thou- 
sand dollars, with  condition  which  recited  that 
Mitchell  and  the  Hales  had  sold  to  them  the 
land,  and  that  if  Mitchell  and  the  Hales  made 
to  them  a  good  and  sufficient  deed,  with  gen- 
eral warranty  to  the  said  land,  on  or  before 
the  1st  of  October  1859,  then  the  obligation  to 
be  void. 

On  the  same  day  Eli  C.  Hale  and  Martin 
Hale  entered  into  another  bond  to  Nuckols 
and  Gregory,  in  the  penalty  of  six  thousand 
dollars,  which  recites  the  purchase  of  the 
land  at  $6,000 ;  and  whereas  there  are  judg- 
ment liens  on  said  land  in  favor  of  John 
Dickenson  and  others,  and  whereas  Martin 
and  Eli  C.  Hale  required  the  said  Nuckols  and 
Gregory  to  pay  over  to  Eli  C.  Hale,  as  trustee 
in  Mitchell's  deed,  the  purchase  money  for 
the  land,  if  the  said  Martin  and  Eli  C.  Hale 
shall  pay  off  and  satisfy  the  said  judgments, 
so  as  to  discharge  the  liens  thereof  upon  the 
land,  then  the  obligation  to  be  void. 

On  the  same  day  Eli  C.  Hale  gave  to  Nuck- 
ols and  Gregory  a  receipt  by  which  he  ac- 
knowledged the  receipt  from  them  of  the  snip 
of  $6,000  for  the  land  ;  and  also  for  the  sum  of 
$175,  paid  by  them  for  Mitchell's  interest  in 
about  4}i  acres  of  land  in  the  county  of  Gray- 
son, called  the  mill  lot.  It  does  not  appear 
certainly  that  this  interest  was  embrao^  in 
the  deed  of  trust.  Though  this  receipt  speaks 
as  if  the  whole  purchase  money  had  been 
paid,  in  fact  only  $3,000  was  then  paid,  and 
Nuckols  and  Gregory  executed  their  notes  to 
Hale,  each  for  $1,500,  one  payable  in  twelve, 
and  the  other  in  twenty-four  months. 
115  *In  November  1858,  Eli  C.  Hale  hav- 
ing advertised  the  land  and  personal 
property  for  sale  under  the  deed  of  tmst,  set 
it  up  at  auctio^,  to  be  sold  for  cash,  when 
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Martin  Hale  became  the  purchaser  of  the  land 
at  the  price  of  $5,800.  The  Hales  say  that 
they  were  advised  by  counsel  that  this  was  the 
only  way  in  which  they  could  make  a  good 
title  to  Nuckols  and  Gregory,  and  the  purpose 
was  that  Martin  Hale  should  purchase  it  un- 
less it  went  above  $6,000.  Accordingly,  on 
the  16th  of  August  1859,  Mitchell  and  his 
wife,  and  EH  C.  and  Martin  Hale  conveyed 
the  land  with  general  warranty  to  Nuckols 
and  Gregory.  And  the  same  day  the  bond  to 
indemnify  them  against  iucumbrances  was 
delivered  up  to  Martin  Hale,  who  tore  off  the 
names  of  the  obligors. 

Eli  C.  Hale  proceeded  to  pay  off  the  credit- 
ors secured  by  the  deed  of  trust,  and  ascer- 
taining, according  to  his  statement,  that  after 
satisfying  the  trust  there  remained  a  balance 
of  the  trust  fund  amounting  to  $1,2^.07 ;  he 
on  the  27th  of  January  1859,  paid  over  this 
sum  to  Mitchell. 

In  February  1859,  William  R.  Home,  John 
Dickenson,  Creed  Nuckols  and  James  W. 
Clark  instituted  a  suit  in  equity  in  the  Circuit 
court  of  Grayson  county,  which  was  after- 
wards transferred  to  the  Circuit  court  of 
Wythe,  against  Eli  C.  Hale,  Martin  Hale, 
Wm.  M.  Mitchell,  Lee  Nuckols  and  A.  F. 
Gregory.  In  their  bill  they  set  out  the 
judgments  recovered  by  Home  and  by 
Dickenson  and  Nuckols  for  McCamant, 
and  the  judgment  recovered  by  Clark 
ag-ainst  Mitchell,  and  also  the  deeds  of 
Mitchell  to  EH  C.  Hale,  and  of  Mitchell  and 
the  Hales  to  Nuckols  and  Gregory,  and  the 
bonds  of  the  Hales  to  Nuckols  and  Gregory. 

They  charge  that  the  deed  was  fraudulent, 
intended  to  hinder  and  delay  them  and  other 
creditors  of  Mitchell  in  the  collection  of  their 
debts.  They  charge  that  a  portion  of  the 
debts  secured  by  the  deed  were  either  without 
any  consideration,  or  were  created  for  the 
fraudulent  purposes  of  the  deed,  at 
116  *or  about  the  time  of  its  execution  ; 
that  Mitchell  was  allowed  to  retain 
possession  of  the  property,  and  made  way 
with  much  of  it,  and  pocketed  the  proceeds  ; 
that  the  Hales  promised  to  pay  the  debts  of 
Home,  Clarke  and  Dickenson  ;  that  by  the^F^e 
promises  and  assurances  the  plaintiffs  were 
prevented  from  taking  steps  to  enforce  their 
judgments.  That  Eli  C.  Hale  had  returned 
to  the  clerk's  oflSce  a  list  of  the  sales,  and 
that  list  is  $375  less  than  the  actual  sales :  that 
throughout  every  transaction  Mitchell  and 
his  brothers-in-law,  EH  C.  and  Martin  Hale, 
have  acted  in  concert,  and  with  a  mutual 
understanding  of  each  other's  intentions ; 
and  the  purpose  and  effect  of  the  deed  has 
been  to  squander  an  estate  valued  at  seven 
or  eight  thousand  dollars  ;  and  they  make  no 
pretension  to  the  payment  of  more  than  $4,000 
of  Mitchell's  debts.  That  Eli  C.  Hale  has 
recently  paid  to  Mitchell  about  $1,000  out  of 
the  proceeds  of  the  sale  of  the  trust  property  ; 
and  that  this  was  done  with  a  full  knowledge 
of  the  plaintiff's  judgment  liens  and  in  the 
face  of  his  promises.  They  call  upon  the  de- 
fendants to  answer  fully  all  the  charges  in 
the  bill,  and  that  Martin  Hale  be  required  to 
state  particularly  what  was  the  consideration 
for  the  debt  of  $1,517.54,  secured  by  the  deed 


to  him,  and  how  that  was  created.  And  they 
pray  that  the  court  may  set  aside  the  deed  of 
trust,  and  direct  a  resale  of  the  property  for 
the  satisfaction  of  the  plaintiff's  debts ;  that 
if  deemed  necessary  the  court  will  direct  an 
account  to  be  taken  to  ascertain  what  dispo- 
sition has  been  made  of  the  trust  fund,  and 
for  what  amount  the  trustee  has  rendered 
himself  liable ;  and  for  general  relief. 

Eli  C.  Hale  answered  the  bill.  He  denies 
the  fraud  imputed  to  him.  He  says  it  is 
true  Mitchell  is  the  brother-in-law  of  him- 
self and  Martin  Hale,  and  that  they  had 
a  strong  desire  to  sustain  him  in  his  diffi- 
culties. He  denies  that  the  deed  of  Mitchell 
was  intended  to  hinder,  delay  or  defraud 
the   plaintiffs  or  any  other   creditors 

117  *of  Mitchell ;  but  that  on  the  contrary, 
it  was  intended  to  secure  honest  debts, 

and  all  the  debts  therein  specified  were  hon- 
estly due  from  Mitchell.  He  denies  he  ever 
made  the  promise  charged  in  the  bill.  They 
approved  Mitchell's  sale  of  the  land,  be- 
cause they  thought  it  a  good  bargain ;  and 
more  than  it  would  have  brought  if  sold 
under  the  deed.  The  charges  of  fraud  in 
the  sale  of  the  trust  property  are  false  and 
groundless,  as  are  also  the  respondent's 
complicity  in  Mitchell's  supposed  waste 
and  misapplication  of  the  trust  property. 
He  says  it  is  true  the  land  was  set  up  at 
public  auction  and  was  cried  off  to  Martin 
Hale ;  but  this  was  done  under  the  advice  of 
counsel,  that  this  was  necessary  to  give 
validity  to  the  sale  made  by  Mitchell.  He 
denies  that  he  had  any  notice  that  any  exe- 
cution in  favor  of  the  plaintiffs  or  either 
of  them  was  in  force  against  Mitchell  *  at 
the  time  of  the  sale,  and  therefore  protests 
against  his  liability  to  satisfy  their  claims. 
He  insists  the  funds  in  his  hands  after 
paying  the  trust  debts  was  a  personal  fund 
belonging  to  Mitchell,  upon  which  judg- 
ments were  no  liens;  and  says  that  this 
fund  being  the  property  of  Mitchell,  and  no 
steps  having  been  taken  to  subject  it  in 
respondent's  hands,  he  paid  it  over  to 
Mitchell. 

Martin  Hale  also  answered.  He  refers  to 
the  answer  of  Eli  C.  Hale,  and  adopts  it  in 
so  far  as  its  statements  and  denials  are 
applicable,  and  he  especially  denies  all 
fraud  and  intention  to  hinder,  delay  and 
defraud  the  complainants  or  any  other  cred- 
itors of  Mitchell.  He  says,  that  while  it 
is  not  in  his  power  to  state  with  absolute 
precision,  every  item  of  claim  comprising 
the  debt  of  $1,517.54,  due  from  Mitchell, 
and  secured  by  the  deed  of  trust,  yet  every 
dollar  of  that  amount  was  justly  due  him 
for  full  and  fair  consideration,  and  he  will 
try  to  mention  the  principal  matters,  to 
wit:  a  cow,  three  wagon-foads  of  corn,  a 
quantity  of  oats,  a  debt  of  upwards  of  $150 
due  respondent's  mother  from   Mitch- 

118  ell,  *and    paid   at   his   request  by  re- 
spondent ;  a  sum  of  about  $275  loaned 

by  respondent  to  Mitchell,  and  debts  paid 
to  several  persons  by  respondent  for  Mitchell 
at  his  request.  That  part  of  the  money, 
as  much  as  $300  at  one  time  and  nearly  as 
much  at  another  time,  was  loaned  to  Mitch- 
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ell  to  pay  purchase  money  of  the  land  men- 
tioned in  the  deed  of  trust.  That  Mitchell 
had  never  paid  him  anything*  on  account  of 
these  advancements  or  loans,  and  that  they 
were  all  counted  up  and  included  in  the 
bond  when  the  deed  was  given;  and  he 
avers  that  there  never  was  a  debt  more 
justly  due  to  any  man  than  was  every  dime 
of  that  debt  due  to  him  from  Mitchell.  He 
denies  that  he  promised  Home  to  pay  his 
debt,  but  on  the  contrary,  told  him  that  he 
did  not  think  the  property  would  bring 
enoug'h  to  pay  his  debt. 

In  September  1860,  the  commissioner  who 
had  been  directed  to  take  an  account  of  the 
trust  fund  made  a  report  which,  stating 
the  price  of  the  land  at  $5,800  and  the  per- 
sonal property  at  $256.65,  making  $6,056.65, 
showed  that  the  trustee  had  paid  out  the 
whole  amount;  the  last  item  being  $1,297.07 
paid  to  Mitchell  on  the  27th  of  January 
1859.  The  commissioner  further  reported, 
that  Mitchell  had  sold  certain  articles  em- 
braced in  the  deed,  amounting-  to  $236.25, 
and  that  the  trustee  had  applied  $151.11  to 
satisfy,  as  was  stated,  certain  executions 
in  the  hands  of  a  constable  when  the  deed 
was  made;  though  the  commissioner  did 
not  see  the  executions.  The  whole  amount 
of  the  trust  fund  thus  omitted,  including- 
$200  on  the  price  of  the  land,  the  commis- 
sioner stated  at  $577.36. 

In  April  1860,  whilst  this  cause  was  pend- 
ing, A.  F.  Gregory  filed  his  bill  in  the  Cir- 
cuit court  of  Grayson,  which  was  afterwards 
transferred  to  the  Circuit  court  of  Wythe, 
in  which  he  referred  to  the  papers  and  pro- 
ceedings in  the  case  of  Home  &  als.  v.  Hale 
A  others,  and  stated  that  he  had  purchased 
the  interest  of  I^ee  Nuckols  in  the  land 
119  sold  to  them  by  *Mitchell  and  the 
Hales.  That  Kli  C.  Hale  had  brought 
a  suit  on  the  last  bond  given  for  the  pur- 
chase money ;  that  Dickenson  and  the  other 
plaintiffs  had  given  him  notice  not  to  pay 
the  money  to  Hale.  He  made  Hale  and  the 
plaintiffs  in  the  first  suit  defendants,  and 
asking  that  Hale  might  be  enjoined  from 
proceeding  to  enforce  his  judgment,  and 
that  he,  Gregory,  might  be  permitted  to 
pay  the  money  into  court.  The  injunction 
was  granted;  and  upon  the  same  day, 
Gregory  was  directed  to  pay  the  amount 
due  upon  the  judgment  to  Eli  C.  Hale,  as 
receiver  of  the  court.  This  was  done,  and 
the  amount  received  by  Hale  was  $1,557.22. 

Hale  answered  the  bill  of  Gregory,  in- 
sisting that  the  only  valid  sale  of  the  land 
was  that  made  at  public  auction  to  Martin 
Hale.  That  he  had  fully  settled  up  that 
trust.  That  the  plaintiff  in  the  first  suit 
had  no  lien  on  the  land  of  Gregory,  and  the 
money  due  from  Gregory  was  Hale's  own 
money,  upon  which  the  creditors  of  Mitchell 
had  no  claim. 

The  two  causes  came  on  to  be  heard  to- 
gether, on  the  8th  day  of  October  1869,  when 
the  court  made  a  decree  fixing  the  amount 
of  the  plaintiffs  respective  judgments,  and 
settling  the  order  of  priority  among  the 
plaintiffs  according  to  the  date  of  their 
judgments ;  and    that   Eli   C.    Hale,   out  of 


the  fund  in  his  hands  as  receiver  of  the 
court, should  pay  to  the  plaintiffs  in  the  order 
stated  in  the  decree  the  said  sum  of  $1,557.22, 
with  legal  interest  thereon  from  the  28th 
day  of  June  1860  till  paid,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  their  judg- 
ments, with  interest  and  costs  as  aforesaid, 
in  the  order  in  which  they  were  recovered 
and  mentioned  in  the  decree,  within  one 
hundred  and  twenty  days  from  that  day. 
And  if  the  money  was  not  paid  in  that  time, 
the  plaintiffs  were  authorized  to  sne  out 
executions  upon  the  decree.  And  should 
the  executions  prove  unavailing,  liberty  was 
reserved  to  them  to  apply  to  the  court  for 
further   proceedings    to    enforce  this 

120  decree    against    said    *Hale    and   his 
surety  in  the  receiver's  bond.     And  it 

was  further  decreed  that  the  sale  of  land 
by  Mitchell  to  Nuckols'and  Gregory  be  con- 
firmed; and  that  Hale  be  perpetually  en- 
joined from  all  further  proceedings  on  the 
judgment  recovered  by  him  against  Nnckols 
and  Gregory,  and  that  the  same  is  declared 
to  be  paid  and  satisfied.  Costs  were  given 
to  the  plaintiffs  in  the  first  suit,  but  none 
was  given  in  the  second.  From  this  decree 
Eli  C.  Hale  obtained  an  appeal  to  this  court. 

Richardson  and  Jno.  A.  Campbell,  for  the 
appellant. 

Gilmore,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  appellees  are  judgment  creditors  of 
Wm.  M.  Mitchell.  Before  they  obtained 
their  judgments,  the  debtor  conveyed  his 
land  and  other  property  to  the  appellant, 
in  trust  to  secure  other  creditors.  Before  a 
sale  made  under  the  deed  of  trust,  the 
grantor,  with  the  assent  and  co-operation 
of  the  trustee,  and  the  principal  creditor 
secured  by  the  deed  of  trust,  sold  the  lands 
to  I/ee  Nuckols  and  A.  F.  Gregory  for  $6,000, 
payable  one  half  in  cash,  and  the  residue 
in  two  equal  payments,  in  one  and  two 
years.  On  the  16th  of  August  1859,  William 
M.  Mitchell  and  wife,  and  Eli  C.  Hale  and 
Martin  Hale,  executed  a  deed  conveying 
said  lands,  with  general  warranty,  to  the 
said  Andrew  F.  Gregory  and  Lee  Nuckols. 
On  the  27th  of  January  1859,  Eli  C.  Hale, 
having  paid  off  all  the  debts  secured  by  the 
deed  of  trust,  paid  over,  as  he  claims,  the 
surplus  to  Wm.  M.  Mitchell.  In  February 
1859,  Wm.  R.  Home,  John  Dickenson,  James 
W.  Clark,  and  Dickenson  and  Nuckols, 
judgment  creditors  of  said  Wm.  M.  Mitchell, 
and  appellees  here,  filed  their  bill  in  this 
suit  against  Eli  C.  Hale,  (the  appellant), 
Martin  Hale,  William  M.  Mitchell,  A.  F. 
Gregory  and  Lee  Nuckols,  to  set  aside  the 
deed  of  trust  as  fraudulent  in  its  inception 
and  administration,  and  to  subject  the 

121  said  *lands    of    Wm.    M.   Mitchell  to 
the   satisfaction   of  their  judgments, 

and  for  general  relief. 

In  the  progress  of  this  suit  A.  F.  Gregory 
filed  his  bill  against  his  co-defendants  and 
the  plaintiffs,  alleging  that  he  had  bought 
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out  the  interest  of  his  joint  purchaser,  Lee 
Nuckols,  in  the  said  lands,  and  had  taken 
upon  himself  the  payment  of  their  joint 
bonds  for  the  deferred  payments  of  the  pur- 
chase money;  that  they  have  been  sued 
upon  one  of  those  bonds,  which  showed 
upon  its  face  that  it  was  given  for  the  lands 
they  bought  of  Mitchell ;  that  a  judgment 
would  be  rendered  against  them  at  the  then 
present  term  of  the  court ;  that  he  had  been 
notified  by  some  of  the  judgment  creditors, 
that  they  claimed  a  lien  upon  the  said  lands 
to  satisfy  their  judgments,  and  forbidding 
him  to  pay  to  Mitchell  or  Hale  the  balance 
of  the  purchase  money  due  from  him ;  and 
that  this  suit  was  instituted  for  the  purpose 
of  subjecting  his  said  lands  to  satisfy  the 
said  judgments,  which  he  prays  may  be 
made  a  part  of  his  bill,  and  that  he  be  per- 
mitted to  pay  the  money  into  court,  to  be 
applied  as  the  court  may  determine  was 
right  and  proper;  and  that  Eli  C.  Hale  be 
perpetually  injoined  from  proceeding  to  ex- 
ecute the  said  judgment.  The  injunction 
was  granted,  and  the  money  ordered  to  be 
paid  into  the  hands  of  Eli  C.  Hale,  who 
was  appointed  the  receiver  of  the  court, 
upon  his  giving  bond  and  security  accord- 
ing to  law.  He  gave  the  bond,  and  the 
money  was  paid  to  him,  and  is  now  in  the 
custody  of  the  court. 

What  interest  had  William  M.  Mitchell  in 
the    lands    after   he   gave   a  deed  of  trust? 
Whatever  interest  he  had  was  liable  for  his 
other  debts.     The  whole  of  a  man*s  property 
is  liable  for   his  debts.     A  mortgage  is  re- 
garded in  equity  as  a  mere  security  for  the 
debt,    and    only    a    chattel    interest.      And 
until  a  decree  of  foreclosure,  the  mortgagor 
continues  the   real  owner  of   the  fee ;  and 
may  lease,  sell,  and  in   every   respect,  deal 
with  the  mortgaged  premises  as  owner. 
122      The  equity  of  redemption  *is  descend- 
ible by  inheritance,  devisable  by  will, 
and   alienable   by   deed,    precisely   as  if  it 
were    an   absolute   estate  of  inheritance  at 
law.     4  Kent  Com.  157,    159,    160;  Hutchins 
V.  King,  1  Wall.  U.    S.    R.    53.     It  was  en- 
tirely competent,    therefore,    for   Mitchell, 
after    the  conveyance   of  his  land  in  trust 
for   the   payment  of  debts,  to  make  an  ab- 
solute conveyance  of  them   to  Nuckols  and 
Gregory.     And    his  deed   was  good  to  pass 
title  to  them,  subject,    however,    to  the   in- 
cumbrance of  the  deed  of  trust.     And  after 
the  payment  of  the  whole   of  the   debts  se- 
cured by  the  deed  of  trust,  the   grantor  and 
his    vendees,    by   operation  of  the  statute, 
are   entitled    to  hold  the  land,  at  law  or  in 
equity,  notwithstanding  a  conveyance   has 
not  been  made  by  the  trustee.     Code,  chapter 
135,    sec.    21,    p.    612.     But  the  purchase  of 
these    vendees   is   subject,    not  only  to  the 
incumbrance  of  the  deed  of   trust,  but  also 
to  the  lien   of   the  judgment   creditors,    of 
which  they  had  notice  when  they  purchased. 
The  judgments  being  subsequent  to  the  date 
of  the  deed  of  trust,  they  would  be  postponed 
until  the  deed  of  trust  was  satisfied.     Their 
lien  attached  only   to   such    interest  as  the 
g-rantor,  their  debtor,  retained  in  the  lands, 
after  executing   the  deed  of  trust;  that  is 


to  his  equity  of  redemption.  **It  is  a  settled 
rule,*'  says  J.  Green,  in  Haleys  v.  Williams, 
1  Leigh,  p.  140,  *4n  respect  to  the  satisfac- 
tion of  judgments,  and  other  liens  upon  an 
equitable  fund,  that  all  are  to  be  paid  ac- 
cording to  their  priority  in  point  of  time; 
**qui  prior  est  in  tempore,  potior  est  in 
jure."  In  that  case  the  fund  was  equitable 
so  far  as  the  judgment  creditors  were  con- 
cerned ;  the  legal  title  being  in  trustees,  for 
the  security  of  other  creditors,  who  had 
thereby  a  priority  over  the  judgment  credit- 
ors :  which  is  precisely  this  case. 

In  Michaux's  Adm*r  v.  Brown,  10   Gratt. 

612,   619,    J.    Allen    says:    ** Although   this 

equity  of  redemption  could  not    be  taken  in 

execution  at  law,  it  was  upon  the    general 

principle  of  a  court  of  equity,  bound  in 

123  equity,  as  it  *would  have  been  bound 
at  law  if  it   had    b^en   a  legal  estate. 

And  in  equity  the  judgment  is  a  lien  upon 
the  whole  of  the  debtor's  equitable  estate. 
It  is  perfectly  clear,  that  whatever  inter- 
est Wm.  M.  Mitchell  had  in  these  lands, 
after  he  had  conveyed  them  in  trust,  was 
subject  to  the  lien  of  his  subsequent  judg- 
ment creditors;  and  that  his  vendors,  who 
purchased  with  notice  of  those  judgments, 
purchased  subject  to  the  judgment  liens, 
and  that  whatever  portion  of  the  purchase 
money  remained,  after  satisfying  the  in- 
cumbrance of  the  deed  of  trust,  was  liable 
to  satisfy  the  judgments ;  and  the  land  in 
the  hands  of  the  vendees,  is  bound  for  the 
payment  thereof  to  the  judgment  creditor. 
Hence,  it  follows,  that  their  bond  for  the 
purchase  money,  in  the  hands  of  Mitchell, 
or  of  the  trustee,  remaining  after  the  trust 
creditors  were  satisfied  out  of  the  trust  fund, 
was  liable  to  the  judgments ;  and  no  one 
could  release  the  vendees,  or  the  land  they 
had  purchased,  from  the  judgment  lien, 
except  the  judgment  creditors  themselves. 
This  fund  is  now  in  the  custody  of  the 
court,  being  claimed  on  the  one  hand  by 
Eli  C.  Hale,  who  held  the  bond  of  the  pur- 
chaser, and  on  the  other  hand,  by  the  judg- 
ment creditors.  The  Circuit  court  held,  that 
the  judgment  creditors  were  entitled  to  it ; 
and  decreed  that  it  should  be  applied  in  sat- 
isfaction of  their  judgments,  according  to 
their  priority.  The  judgment  creditors  not 
having  released  their  lien,  upon  what  ground 
can  this  fund  be  claimed  for  Eli  C.  Hale? 
It  is  contended,  by  his  counsel,  with  great 
earnestness  and  ability,  that  his  duty  as 
trustee  only  required  him  to  pay  the  debts 
secured  by  the  deed  of  trust ;  that  he  was 
not  required  to  take  notice  of  any  outside 
claims;  but  by  the  express  and  imperative 
terms  of  the  statute.  Code,  ch.  117,  sec.  6, 
p.  563,  after  paying  the  debts  secured  by 
the  deed  of  trust,  he  was  required  to  pay 
the  surplus  to  the  grantor.  I  cannot  ag^ee 
with   counsel    in    this  construction  of 

124  the  statute.     I  cannot  *think   that  it 
was  the  intention  of  the  legislature  to 

require  or  even  to  authorize  the  trustee  to 
pay  the  surplus  fund  into  the  hands  of  an 
insolvent  grantor,  when  other  creditors, 
outside  of  the  deed  of  trust,  were  entitled 
to  it,  as  against  the  grantor  or  his  assignees ; 
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of  which  the  trustee  had  notice.  This  pro- 
vision of  the  statute  imposed  no  new  obli- 
gation or  duty  upon  the  trustee,  and 
conferred  no  new  or  cumulative  right  upon 
the  grantor.  Previous  to  the  statute,  and 
independent  of  it,  I  apprehend,  after  the 
payment  of  the  whole  sum,  or  the  accom- 
plishment of  the  whole  purpose,  for  which 
the  deed  of  trust  was  given,  it  was  the  duty 
of  the  trustee  to  pay  over  to  the  grantor 
any  surplus  which  remained  in  his  hands, 
even  when  there  was  no  express  provision 
in  the  deed  requiring  it,  and  it  was  a  right 
which  the  grantor  could  demand  and  enforce 
in  a  court  of  equity.  But  if  it  was  known 
to  the  court  in  such  proceeding,-  that  there 
were  judgment  creditors  who  had  a  lien 
upon  the  fund,  it  would  not  compel  the  pay- 
ment to  the  grantor,  but  would  inhibit  the 
trustee  from  making  payment  to  him.  I  do 
not  think  it  was  the  design  of  the  legisla- 
ture to  make  any  change  in  the  rights  and 
obligations  of  the  grantor  and  trustee ;  but 
as  they  stood  before  the  statute,  they  re- 
main. The  terms  of  the  statute  are,  shall 
pay  to  the  grantor  or  his  *  'assigns. '  *  There 
might  be  a  party  claiming  the  fund,  under 
an  assignment  from  the  grantor,  and  ad- 
versely to  him,  of  which  the  trustee  had 
notice.  Will  it  be  contended  that  the  trus- 
tee would  be  justified  in  ignoring  the  as- 
signee, and  paying  the  fund  over  to  the 
grantor?  Does  the  assignee  occupy  any 
higher  ground  than  the  judgment  creditor, 
who  is  invested  with  the  right  to  it  by 
operation  of  law?  Besides,  it  does  not  seem 
to  have  been  designed  by  the  legislature, 
that  all  deeds  of  trust  should  conform  to 
these  provisions  of  this  statute,  or  derive 
their  efficacy  from  them.  The  contrary  in- 
tention plainly  appears  from  the  eighth 
section,    which    provides,    ''that  any  deed, 

or  part  of  a  deed,  which  shall 
125      *fail  to  take   effect,    by  virtue  of  this 

chapter,  shall  nevertheless  be  as  valid 
and  effectual,  and  shall  bind  the  parties 
thereto,  so  far  as  the  rules  of  law  and 
equity  will  permit,  as  if  this  chapter  had 
not'been  enacted. ' '  The  fifth  section  merely 
gives  a  formula  for  a  deed  of  trust  to  con- 
vey the  property  to  the  grantor,  in  trust  for 
the  security  of  debts  or  the  indemnity  of 
sureties:  and  there  it  stops.  It  seems  not 
to  contemplate  directions  in  the  deed  to  the 
trustee  for  the  execution  of  the  trust.  The 
sixth  section  provides  for  that,  and  pre- 
scribes a  general  rule  for  the  direction  of 
the  trustee  in  the  execution  of  such  deeds 
of  trust.  But  where  the  deed  provides  how 
the  trust  shall  be  executed  by  the  trustee, 
as  deedd  of  trust  universally  did  before  these 
sections  were  enacted,  and  as  was  done  in 
this  case,  such  deed  derives  no  efficacy  from 
those  sections  of  the  statute,  which  have 
no  application  to  it ;  and  the  trustee,  in  the 
execution  of  the  trust,  must  be  governed  by 
the  instructions  contained  in  the  deed,  and 
by  the  rules  of  law  and  equity  which  are 
applicable.  And  although  the  deed  in  this 
case  provides  how  the  trustee  shall  apply 
the  fund,  it  contains  no  provision  directing 
him  to  pay   the    surplus   to  the  grantor,  so 


that  if  there  should  be  a  surplus,  he  must 
dispose  of  it  according  to  the  rales  of  lav 
and  equity. 

But,  if  the  trustee  paid  over  the  surplus 
of  the  purchase  money  to  the  grantor,  how 
is  it  that  he  is  now  claiming  it  himself? 
The  truth  is,  at  the  time  of  his  alleged  set- 
tlement of  his  administration  of  the  trust 
fund,  the  deferred  payments  of  the  purchase 
money  were  not  due;  and  the  trustee,  to 
accomplish  his  ends,  whether  rightful  or 
wrongful,  seems  to  have  deemed  it  neces- 
sary to  resort  to  indirection.  .  The  principal 
actors  on  the  arena  were  himself,  his 
brother  Martin,  who  appears  as  the  princi- 
pal creditor  secured  by  the  d^ed,  and  Wm. 
M.  Mitchell,  his  brother-in-law,  the  failing 
debtor.  The  execution  of  the  deed  may 
have  been  all  fair.  But  it  is  a  little  re- 
markable,   that   the  debt  claimed  by 

126  Martin  *Hale  had  grown  from  between 
five  and  six  hundred  dollars,  from  the 

time  he  informed  a  witness,  Robert  Vanghn, 
that  Mitchell  was  owing  him  that  amount, 
to  $2,158.37,  at  the  time  of  payment  by  the 
trustee.  And  it  is  also  remarkable,  that 
in  so  short  a  time  from  the  date  of  that 
conversation,  until  the  execution  of  the  deed 
of  trust,  the  period  in  which  the  most  of 
this  account  accrued,  he  was  unable  in  his 
answer  to  give  the  items  of  his  aoconnt. 
There  is  another  fact  to  which  I  must  avert 
in  this  connection.  It  is  that  the  trustee, 
as  appears  from  the  commissioner's  report, 
on  the  day  of  sale  sold  a  part  of  the  trust 
property,  to  satisfy,  as  he  alleged,  execu- 
tions in  the  hands  of  R.  Vaughn,  a  consta- 
ble, to  the  payment  of  which  he  applied 
$151.11  of  the  trust  fund,. of  which  no  entry 
is  made  in  his  account  as  trustee.  The 
commissioner  states  that  he  had  not  seen 
the  executions,  and  could  not  say  whether 
they  were  valid.  The  witness,  Robert 
Vaughn,  to  whom  I  have  already  referred, 
is  of  the  same  name,  and  I  take  him  to  be 
the  same  person.  He  says  in  his  deposition, 
that  he  had  claims  against  Wm.  M.  Mitch- 
ell, to  the  amount  of  $150  (very  nearly  the 
amount  which  Eli  C.  Hale  paid  him  out  of 
the  trust  fund),  and  that  he  was  informed, 
that  provision  had  been  made  for  it  in  the 
deed  of  trust,  by  adding  it  to  Martin  Hale's 
debt,  who  was  to  pay  him.  That  some 
time  afterwards,  he  saw  Martin  Hale  and 
named  the  case  to  him;  and  Martin  Hale 
said  yes,  that  was  the  case,  but  Wm.  M. 
Mitchell  had  teased  him  out  of  the  money. 
How  is  this !  Martin  Hale  incorporates  the 
debt  due  from  Mitchell  to  Vaughn  with  his 
debt,  and  assumes  to  pay  Vaughn.  And 
the  whole  is  secured  to  him  by  the  deed  of 
trust,  and  is  paid  to  him  out  of  the  trust 
fund;  and  instead  of  paying  Vaughn  ac- 
cording to  his  own  account,  he  pays  it  to 
Mitchell;  and  Vaughn's  debt,  which  Hale 
was  bound  to  have  paid  out  of  his  own 
pocket,  is  paid  out  of  the  trust  fund.  Was 
this  dealing  fairly  towards  the  jndg- 

127  ment  ^creditors?    If  the   facts  be  so, 
it  was  a  palpable   fraud    upon    them, 

and  throws  discredit,  upon  the  bona  fides, 
of  the  whole  transaction.     But  the  sale  to 
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ISfuckols  and  Greg'ory  was  not  made  in  the 
way,  and  upon  the  terms,  prescribed  by  the 
^eed  of  trust;  which  required  the  sale  to 
be  made  on  the  premises,  to  the  highest 
t)idder,  for  ready  money,  after  advertising 
the  sale  for  at  least  thirty  days,  Ac.  It 
was  made  privately,  for  half  cash,  and  the 
residue  in  equal  payments  of  one  and  two 
years.  This  does  not  invalidate  the  sale, 
it  being  made  by  the  grantor,  with  the 
consent  and  active  co-operation  of  the 
trustee  and  the  principal  trust  creditor,  and 
the  acquiescence  of  the  others,  and  was  a 
g'ood  sale ;  and  there  is  nothing  in  the  rec- 
ord to  show  that  it  was  not  fair  and  bona 
fide.  But  the  trustee  deems  it  necessary  to 
resort  to  indirection,  in  order  to  give  valid- 
ity to  that  which  was  valid.  He  goes 
through  the  form  of  offering  for  sale  to  the 
highest  bidder,  at  public  auction,  the  same 
land,  which  he  had  previously  united  with 
Mitchell  and  his  brother  in  selling  to 
Nuckols  and  Gregory,  and  for  the  title  to 
which,  thev  had  bound  themselves  in  a 
penalty  of  $12,000;  and  had  the  same  cried 
out  to  his  brother  at  the  price  of  $5,800.  In 
this,  nothing  wrong  was  intended ;  but  it 
w^as  only  an  ostensible  sale,  and  made,  as 
admitted  by  Eli  C.  Hale  in  his  answer,  and 
proved  by  the  evidence  in  the  cause,  only 
because  it  was  thought  to  be  necessary,  to 
comply  with  the  form  of  the  deed  of  trust 
to  give  validity  to  the  real  sale,  which  had 
been  made  to  I^ee  Nuckols  and  A.  F. 
Gregory. 

It  seems  that  the  real  purchasers  had 
made  the  hand  payment  to  the  trustee,  in 
paper  and  money,  and  had  given  their  two 
Joint  bonds  to  EH  C.  Hale  for  $1,500  each, 
payable  in  one  and  two  years,  for  the  resi- 
due of  the  purchase  money ;  and  that  Eli  C. 
Hale,  thereupon,  satisfied  the  trust  debts, 
and  paid  over  to  the  grantor,  what  he  claims 
to  have  been  the  surplus,  and  retained  the 
vendees*  bonds  for  the  residue  of  the 
128  purchase  money,  *as  due  to  him  in- 
dividually, in  consideration  of  the 
advances  which  he  had  made.  And  he  con- 
tends, that  inasmuch  as  the  statute  impera- 
tively required  him  to  pay  over  the  surplus 
to  the  grantor,  and  he  had  advanced  the 
money  out  of  his  own  pocket,  he  is  entitled 
to  the  bonds  of  the  vendees  for  the  residue 
of  the  purchase  money. 

We  have  seen  that  such  a  pretension  as 
to  the  effect  of  the  statute  is  untenable. 
But  upon  no  construction  did  the  statute 
require  him  to  advance  his  own  fun^s  in 
order  to  pay  the  surplus  to  the  grantor.  It 
could  be  construed  by  no  one,  to  require 
him  to  do  .more  than  to  pay  over  the  surplus 
of  the  trust  fund,  to  wit,  the  bonds  of  the 
vendees,  for  the  deferred  instalment  of  pur- 
chase money.  It  was  not  incompatible  with 
the  sincerest  desire  to  obey  the  law,  and  to 
discharge  his  trust,  that  he  should  have  kept 
his  own  money,  and  turned  over  to  the 
grantor  the  bonds  of  the  vendees.  By  ad- 
vancing his  own  money,  as  he  asserts  he 
did,  to  pay  over  the  surplus  to  the  grantor, 
and  taking  the  vendees'  bonds  to  himself, 
he  exposed  himself  to  the  imputation, 
though '  it   might   be   unjust,  of  seeking  to 


hinder  and  defeat  the  judgment  creditors 
in  the  enforcement  of  their  liens.  But 
there  are  other  circumstances  which  cannot 
be  overlooked.  He  gave  a  receipt  to  Lee 
Nuckols  and  A.  F.  Gregory  for  $6,000  in 
full  of  the  purchase  money  for  the  tract  of 
land  on  which  William  Mitchell  then  re- 
sided ;  and  to  A.  F.  Gregory  for  $175  in  full 
of  the  purchase  money  of  Wm.  Mitchell's 
interest,  in  what  was  called  the  mill  tract ; 
thus  to  appearance  discharging  the  liens. 
And  instead  of  paying  off  the  judgment 
creditors,  and  discharging  the  liens,  as  far 
as  the  trust  fund  would  enable  him  to  do, 
and  as  he  had  by  his  solemn  obligation 
bound  himself  to  Nuckols  and  Gregory,  in 
the  penalty  of  $6,000,  to  do,  he  procures  the 
surrender  of  that  oblijgation  by  A.  F. 
Gregory  to  Martin  Hale,  upon  a  pretext 
which  must  be  characterized  as  flimsy, 

129  and  the  *names  of  the  obligors  were 
torn    off  in    his  presence   by  Martin 

Hale.  Thus  by  his  contrivance  the  land 
was,  in  appearance,  discharged  of  its  lia- 
bility to  the  judgment  creditors  by  the  evi- 
dence which  he  furnished  the  vendees  of 
their  payment  in  full  of  the  purchase  money, 
and  the  destruction  of  the  irrefragable  evi- 
dence of  his  and  the  vendees*  knowledge  of 
the  judgment  liens,  and  of  his  obligation 
to  discharge  them.  He  may  have  then  felt 
himself  safe  in  paying  over  the  surplus  to 
an  insolvent  grantor,  and  in  advancing  the 
money  for  the  purpose  before  the  purchase 
money  was  due.  But  can  such  a  contriv- 
ance, if  so  designed,  deprive  the  judgment 
creditors  of  their  right  to  satisfaction  out 
of  the  purchase  money  which  remained  after 
the  deed  of  trust  was  satisfied?    I  think  not. 

But  it  is  contended  that  the  decree  is  for 
too  much ;  that  the  surplus,  after  paying 
the  trust  debts,  was  only  $1,297.07.  This 
sum  is  much  less  than  it  should  be. 

The  judge  then  proceeded  to  examine  the 
evidence,  and  made  a  statement  of  the  pro- 
ceeds of  the  property  and  the  debts  properly 
paid  by  the  truste<%,  showing  a  larger  amount 
which  should  have  been  in  the  hands  of  the 
trustee  than  was  decreed  against  him.  He 
then  proceeded: 

The  next  objection  made  to  the  decree, 
which  I  shall  notice,  is,  that  it  is  not  con- 
sistent with  the  case  made  by  the  bill,  and 
the  relief  asked.  The  bill  sets  out  the 
plaintiffs*  judgments,  which  were  liens 
upon  Mitchell's  land,  subject  to  the  incum- 
brance of  the  deed  of  trust,  and  charges 
that  the  deed  of  trust  was  fraudulent,  and 
made  to  hinder,  delay  and  defraud  the 
plaintiffs  in  obtaining  satisfaction  of  their 
several  judgments;  and  that  frauds  were 
practiced  to  their  prejudice  in  its  adminis- 
tration ;  and  they  ask  that  it  may  be  set 
aside,  and  that  the  land  may  be  resold  for 
the  payment  of  their  judgments,  and  for 
other  and  further  relief,  as  the  nature  of 
their  case  requires,  Ac.  The  Circuit  court 
being  of  opinion  that  the  allegation  of  fraud 
was    not    proved,    and   that   the   sale 

130  ought  not  to  be  *set    aside,    but   that 
the  plaintiffs  had  liens  upon  the  land, 

subject  to  the  trust  debts,  and  that  the  sur- 
plus  of  the   trust   fund,    after  paying  the 
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trust  debts,  was  the  purchase  money  due 
from  Nuckols  and  Gregory,  which  had  been 
paid  into  court,  pursuant  to  the  prayer  of 
the  bill  filed  by  A.  F.  Gregory  in  connection 
with  this  cause,  and  which  was  amalga- 
mated with  it ;  and  that  said  fund  was  lia- 
ble to  the  plaintiflFs'  judgments ;  perpetually 
in  joined  Eli  C.  Hale  from  proceeding  to 
execute  his  judgment  against  said  Nuckols 
and  Gregory ;  and  decreed  that  the  said  sum 
be  paid  in  satisfaction  of  plaintiffs'  judg- 
ments, according  to  their  priority.  I  am  of 
opinion  that  there  is  no  error  in  the  decree 
on  that  ground,  and  that  the  said  objection 
must  be  overruled. 

The  only  other  objection,  which  I  deem 
it  necessary  to  notice,  is  the  want  of  proper 
parties;  because  John  D.  McCamant,  for 
whose  benefit  the  judgments  in  favor  of 
Dickenson  and  Nuckols  were  recovered  at 
law,  is  not  made  a  party.  The  said  judg- 
ments are  set  out  in  the  bill  as  having  been 
recovered  at  law,  for  the  benefit  of  said 
McCamant.  Dickenson  and  Nuckols,  who 
were  the  parties  plaintiffs  in  the  court  of 
law,  which  rendered  the  judgments  in  their 
favor,  are  parties  plaintiffs  in  this  pro- 
ceeding, to  obtain  satisfaction  of  those 
judgments ;  and  we  are  of  opinion,  that  as 
it  does  not  appear  from  the  record,  that 
their  right  to  recover  is  controverted  by  the 
said  McCamant,  it  does  not  appear  that  he 
was  a  necessary  party  to  this  suit.  If  it 
was  a  matter  which  concerned  the  appellant, 
that  he  should  be  a  party  to  this  proceeding, 
he  ought  to  have  raised  the  question  by 
plea  in  the  court  below.  Prima  facie,  in  a 
suit  in  equity  by  a  judgment  creditor  to 
reach  the  property  of  his  debtor,  and  sub- 
ject it  to  the  satisfaction  of  his  judgment, 
it  is  competent  for  the  court  to  decree  in 
favor  of  the  plaintiff  in  whose  behalf  the 
judgment  was  rendered ;  and  payment  by 
the  debtor   to   him,    in   satisfaction   of  the 

decree,  would  be  as  effectuallv  a  dis- 
131      charge  of  the  debt,    and  an  *acquit- 

tance  to  the  debtor,  as  the  payment  of 
the  judgment  would  have  been ;  and  it  is 
not  necessary,  that  the  person  for  whose 
benefit  the  suit  at  law  was  brought,  and  the 
judgment  was  rendered,  should  be  a  party 
in  the  suit  in  equity,  he  not  having  been  a 
party  in  the  suit  at  law,  unless  it  should 
appear  that  he  controverted  the  plaintiffs' 
right  of  recovery ;  and  that  could  only  be 
made  to  appear  by  plea.  But,  for  con- 
formity, the  decree  may  be  amended  so  as 
to  make  the  payment  to  these  plaintiffs,  for 
the  benefit  of  John  D.  McCamant,  in  ac- 
cordance with  the  judgment.  Upon  the 
whole,  I  am  of  opinion,  that  there  is  no 
error  in  the  decree,  to  the  prejudice  of  the 
appellant,  and  that  it  should  be  affirmed. 

Decree  affirmed. 


132  *Catdwell  v.  Craig. 

June  Term.  1871,  Wythevllle. 

Contracts— 5flle  of  Land— C«m  at  Bar.— By  a  contract 
in  writing,  R  C  sells  to  N  C,  "his  tract  of  land  on 
Smith's  creek  and  Oasx>er  creek,  in  the  county  of 


W,  except  the  charch  and  one  acre  of  rroocd. 

which  R  C  reserves."    After  statin?  the  considen- 

tion,  beinsT  16,500.  and  N  C's  tract  of  land  of  oce 

hundred    and  fifty   acres,  it  says:    "RC's  tract 

supposed  to  contain  one  thousand  acres  more  or 

less."    Hkld: 

I.  Same— Same— Contract  of  Hazard  —  Evldeace.*- 
The  langnafire  of  the  contract  in  reference  to  the 
quantity  of  land  in  the  tract,  is  mere  matter  of 
description.  And  parol  evidence  is  admissible  to 
show  what  was  the  intention  of  the  parties:  that 
they  intended  to  be  flrovemed  by  the  estimated 
quantity,  and  that  it  was  a  sale  in  groa'i. 

a.  Sale  in  Qross— No  Abat«aient.t— The  sale  beinr  a 
sale  in  srross,  N  C  Ls  not  entitled  to  any  abatement 
of  the  purchase  money,  thoug-h  the  tract  con- 
tained, in  fact,  but  eisrht  hundred  acres. 

3«  Action  at  Law— Equitable  5et-Off.— R  c  haTinr 
sued  N  C  at  law  on  the  bonds  siTen  for  the 
purchase  money,  and  N  C  hariuff  set  up  the 
defence  of  equitable  set  off,  for  the  value  of 
the  deficiency  in  the  quantity  of  the  land,  tbe 
rules  ffoveminff  in  an  equitable  forum  mast 
apply,  and  the  plaintiff  be  permitted  to  rebut  the 
claim  by  any  evidence  which  would  be  considered 
appropriate  to  his  defence,  had  the  defendant 
elected  to  proceed  by  bill  in  equity. 

4.  Sale  of  Land— Bond»—Carrency  —  Qnmre.— The 
bonds  given  for  the  purchase  money,  which  are 
of  the  same  date  with  the  agreement,  and  are 
payable  in  one,  two  and  three  years  with  interest 
from  date,  promise  to  pay  the  amount  named  *1b 
currency  at  its  specie  value."  These  words  are 
not  in  the  agreement  Qucere:  Is  N  C  bound  to 
pay  the  amount  named,  in  currency  at  its  spede 
value  at  the  date  of  the  bonds,  or  is  he  to  pay  the 
full  amount  named  in  currency,  or  its  value  in 
specie  at  the  maturity  of  the  debt? 

^Contracts  of  Hazard— Presumption.— The  principal 
case  is  cited  by  several  subsequent  cases  as  sustain- 
ing the  proposition  that  contracts  of  hazard  are  not 
regarded  with  favor;  that  the  presumption  is  against 
them,  and  this  presumption  can  be  repelled  only  hj 
clear  and  convincing  proof.  See  Watson  v.  Hoy.  98 
Gratt  704:  Camp  v.  Norfleet  8S  Va.  881,  5  S.  £.  Rep. 
374;  Grayson  v.  Buchanan,  88  Va.  254.  IS  S.  £.  Bep^ 
4S7.  See  also,  Hundley  v.  Lyons,  5  Munf.  S42;  Kelson 
V.  Carrington,  4  Munf.  SSS;  Blessings  v.  Beatty.  1  Rob. 
303;  Keyton  v.  Brawford,  5  Leigh  48;  Benson  v.  Ham- 
phreys,  76  Va.  198;  Triplett  v.  Allen,  260ratt.  TO,  and 
foot-note. 

Therefore  there  is  a  presumption  that  a  contract 
for  the  sale  of  land  is  not  a  contract  of  hazard,  but 
that  a  sale  by  the  acre  was  intended.  Watson  v. 
Hoy,  28  Gratt  098,  and  foot-note. 

tSale  in  Gross  — No  Abatement.— See  Allen  v. 
Shrlver,  81  Va.  183;  Jones  v.  Tatum,  19  Gratt  730.  and 
foot-note. 

Sale  of  Land— Contracts  of  Hazard— Ho w  DetenBtaed. 

—In  Benson  v.  Humphreys,  76  Va.  196.  Chbistiak.  J., 
lays  down  the  principles,  extracted  from  the  numer* 
ous  decided  cases,  by  which  to  determine  whether 
a  contract  for  the  sale  of  land  is  for  a  sale  in  gross 
or  a  sale  by  the  acre.  See  also,  an  elaborate  opinion 
by  Judge  Burks  in  Watson  v.  Hoy,  28  Gratt  698. 
where  many  cases  are  collected. 

New  Trial— Verdict  Contrary  to  Bvldeiice— Evidence 
Conflicting.— In  Powell  v.  Tarry,  77  Va.  280.  the  court 
cited  the  principal  case;  Grayson*s  Case.  6  Gratt 
713;  Vaiden's  Case,  12  Gratt  721;  BuU'sCase,  14  Gratt 
618;  and  Blosser  v.  Hamsbarcrer,  21  Gratt  2lSi»  as 


766 


21  GRATT. 


Caldwbi«i,  v.  Craig. 


133,  134,  136 


In  June  1867,  R.  C.  Craig  instituted  two 
actions  of  covenant  in  the  Circuit 
133  court  of  Washington  county,  ^against 
N.  B.  Caldwell;  one  on  a  bond  for 
$2,000,  and  the  other  on  a  bond  for  $2,500, 
both  of  them  executed  by  Caldwell  to  Craig. 
The  actions  were  consolidated;  and  defend- 
ant pleaded  ^'payment,"  and  a  special  plea 
of  *  *set  off. '  *  'Diis  special  plea  averred  that 
the  bonds  were  given  by  the  defendant  in 
consideration  of  a  tract  of  land  sold  to  him 
by  the  plaintiff;  and  that  at  the  time  of 
the  sale  the  plaintiff  represented  to  the  de- 
fendant that  the  tract  of  land  contained  one 
thousand  acres,  more  or  less,  and  b^*  reason 
of  said  representation  the  defendant  was 
induced  to  buy  the  land.  And  he  avers  that 
the  tract  only  contained  eight  hundred 
acres;  whereby  he  sustained  damage  to  the 
amount  of  $2,000. 

Upon  the  trial  the  plaintiff  introduced  in 
evidence  the  two  bonds.  Both  are  dated 
the  23d  of  June,  one  payable  in  twelve 
months,  and  the  other  at  two  years;  and 
the  language  in  other  respects  is  substan- 
tially the  same,  viz:  $2,500.  Twelve 
months  after  date  I  bind  myself,  heirs, 
Ac,  to  pay  R.  C.  Craig  twenty-five  hun- 
dred dollars,  in  currency  at  its  specie  value, 
with  interest  from  date.  The  second  bond, 
payable  at  two  years,  provides  that  the  in- 
terest shall  commence  at  the  end  of  twelve 
months  from  its  date. 

The  defendant  then  introduced  the  argec- 
ment,  which  was  under  the  hands  and  seals 
of  the  parties,  for  the  sale  and  purchase  of 
the  land  for  which  the  bonds  were  given. 
This  agreement  states  that  R.  C.  Craig  sells 
to  N.  E.  Caldwell,  his  tract  of  land  on 
Smith's  creek,    and   Gasper   creek,    in    the 


authority  for  the  proposition  that  when  the  evidence 
is  conflictinir  the  court  may  refuse  to  certify  the 
facts  proved. 

In  Valley,  etc.,  Assoc,  t.  Teewalt  79  Va.  428.  the 
court  said :  "A  motion  for  a  new  trial  was  also  m  ade 
and  overruled  by  the  court,  but  as  there  is  no  proper 
certificate,  either  of  evidence  or  of  facts,  it  cannot 
be  considered.  The  court.  Indeed,  certifies  that  the 
evidence  was  conflicting  upon  nearly  all  the  matters 
in  controversy,  but  does  not  undertake  to  set  oat 
the  evidence.  In  such  a  case  the  appellate  court 
cannot,  as  a  creneral  rule,  set  aside  the  verdict 
Grayson's  Case,  6  Oratt  718;  Caldwell  v.  Craiff.  21 
Qratt.  136." 

In  Michie  v.  Ck>chran,  08  Va.  646,  25  S.  E.  Rep.  884, 
the  court  said:  "It  is  peculiarly  the  province  of  the 
jury  to  welffh  the  evidence  submitted  to  it.  and  to 
determine  from  the  evidence  the  facts  which  it 
proves:  and  the  rule  is  well  established  by  repeated 
decisions  of  this  court  that,  when  there  Is  a  conflict 
of  evidence,  this  court  will  not  set  aside  a  verdict 
where  the  court  which  tried  the  cause  and  heard 
the  witnesses  concurs  with  the  jury,  and  has  refused 
a  new  trial.  Caldwell  v.  Craijr,  21  Gratt  186;  Brucrh 
V.  Shanks,  5  Leisrh  506:  Grayson's  Case,  6  Gratt  724; 
and  Grayson  v.  Buchanan,  88  Va.  255,  IS  S.  E.  Rep. 
467."  Sec  also,  foot-note  to  Richmond,  etc.,  R.  Co.  v. 
Snead,  10  Gratt  854;  Hilb  v.  Peyton,  22  Gratt  550; 
and  foot-note.  Read's  Case,  22 Gratt.  024:  and  foot- 
note:  monosraphic  note  on  "Bills  of  Exceptions," 
appended  to  Stoneman  v.  Com.,  25  Gratt  887. 


county  of  Washington,  except  the  church 
and  one  acre  of  ground,  which  Craig  re- 
serves; the  deed  to  be  made  whenever  the 
purchase  money  is  paid.  N.  E.  Caldwell 
is  to  give  R.  C.  Crci^  $6,500,  to  be  paid  as 
hereafter  stated,  and  the  tract  of  land  on 
which  said  Caldwell  now  lives,  containing 
one  hundred  and  fifty  acres ;  each  to  make 
to  the  other  a  good  deed;  Craig's  tract  sup- 
posed to  contain  one  thousand  acres,  more 
or  less. 

134  *N.  E.  Caldwell  is  to  pay  Craig  one 
thousand   dollars   in  six  months  from 

date,  two  thousand  five  hundred  dollars  in 
one  year,  two  thousand  dollars  in  two  years, 
and  one  thousand  dollars  in  three  years; 
the  interest  on  two  thousand  dollars  for  one 
year  to  be  remitted.  The  date  of  this 
agreement  was  the  same  as  that  of  the 
bonds. 

The  defendant  also  introduced  in  evi* 
dence  a  survey  and  plat  of  the  land  sold  by 
Craig  to  him,  made  under  an  order  in  the 
cause;  from  which  it  appeared  that  the 
tract  contained  but  eight  hundred  acres. 

The  plaintiff  then  offered  in  evidence  the 
deposition  of  Reuben  B.  Fickle.  This  de- 
position related  to  a  conversation  with 
Caldwell,  made  after  his  purchase  of  the 
land,  as  to  the  terms  upon  which  he  pur- 
chased. The  witness  stated  that  Caldwell 
told  him  that  he  was  to  take  Craig's 
land  by  tlje  boundary.  That  Craig  told 
him  (Caldwell)  he  did  not  know  exactly 
how  many  acres  were  in  the  tract,  as  he 
had  bought  it  in  several  parcels ;  it  might 
run  out  a  thousand  acres  or  less ;  and  he, 
Caldwell,  took  it  by  the  boundary  and  not 
by  the  acre.  To  the  introduction  of  this 
deposition  the  defendant .  excepted ;  but  the 
court  overruled  the  objection  and  admitted 
the  tetismony ;  and  the  defendant  excepted. 

In  the  progress  of  the  trial,  the  defendant 
insisted  that  upon  the  face  of  the  papers, 
the  plaintiff  was  not  entitled  to  recover  the 
amount  named  in  them,  viz:  $2,500  with 
interest  on  the  one,  and  $2,000  with  interest 
on  the  other;  and  moved  the  court  to  con- 
strue the  bonds  and  instruct  the  jury  what 
was  their  true  construction ;  and  thereupon, 
the  court  instructed  the  jury,  that  accord- 
ing to  the  face  of  the  bonds,  the  plaintiff 
was  entitled  to  recover  the  amount  named 
in  each  with  interest.  To  this  ruling  of 
the  court,  the  defendant  excepted.  This  is 
marked  as  the  defendant's  3d  exception. 

The  jury    found  a  verdict  in  favor  of  the 
plaintiff  for  Sl,902.59  with  interest  from  the 
5th  of  September  1868,   the  date  of  the  ver- 
dict, till   paid.     And   thereupon,    the 

135  *defendant  moved  for  a  new  trial ;  but 
the  court  overruled  the  motion  and  the 

defendant  excepted.  This  exception  is 
marked  as  the  2d.  After  referring  to  the 
written  evidence  and  the  deposition  of 
Fickle,  it  gives  the  testimony  of  two  other 
witnesses  who  testify  to  conversations  with 
Caldwell,  after  the  purchase  of  the  land,  in 
which  he  stated  that  he  bought  by  the 
boundary,  or  as  he  expressed  it  to  one  of 
them,  by  the  bunch,  for  one  thousand  acres 
more  or  less;  and   it   also   gives   the  testi- 
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mony  of  the  defendant,  who  said  when  he 
bought  the  land  he  believed  it  contained 
one  thousand  acres,  and  understood  the 
plaintiff  to  g-uarantee  that  quantit3' ;  and  if 
he  had  not  believed  it  to  contain  one  thou- 
sand acres  he  would  not  have  purchased  it ; 
that  he  could  have  got  a  bond  from  the 
plaintiff  for  eleven  hundred  and  fifty  acres. 
The  court  rendered  a  judgment  for  the 
plaintiff  in  accordance  with  the  verdict; 
which  seems  to  have  been  for  the  balance 
due  upon  the  bonds  after  allowing  credits 
for  payments;  though  there  is  nothing  in 
the  record  to  show  how  this  sum  was  ar- 
rived at  by  the  jury.  To  this  judgment, 
Caldwell  obtained  a  supersedeas  from  a 
judge  of  the  District  court  of  appeals  at 
Abingdon ;  from  whence  it  was  transferred 
to  this  court. 

Baxter  and  R.  B.  Johnston,  for  the  appel- 
lant. 

John  W.  Johnston  and  John  A.  Campbell, 
for  the  appellee. 

STAPIvES,  J.  I  do  not  deem  it  neces- 
sary to  consider  the  question  so  elaborately 
discussed  at  the  bar,  whether  or  not  this 
is  a  contract  of  hazard.  In  the  view  I  take 
of  this  case,  that  question  is  not  before 
this  court  for  determination.  It  appears  by 
the  second  bill  of  exceptions,  that  on  the 
trial  in  the  Circuit  court,  the  ^plaintiff  of- 
fered evidence  tending  to  prove  that  by  the 
terms  of  the  contract,  the  defendant  was  to 
take  upon  himself  the  risk  of  a  deficiency 
in  the  land  purchased  by  him,  and 
136  consequently  *he  could  have  no  claim 
for  a  deduction  of  the  purchase 
money.  On  the  other  hand  the  defendant, 
being  introduced  as  a  witness,  proved  that 
when  he  made  the  purchase  he  believed  the 
tract  to  contain  one  thousand  acres ;  and  he 
understood  the  plaintiff  as  guaranteeing 
that  quantity.  Upon  this  evidence  and  the 
written  agreement,  the  jury  rendered  a  ver- 
dict for  the  plaintiff;  and  thereupon  a 
motion  was  made  for  a  new  trial,  and  over- 
ruled. In  such  case  this  court  is  not  au- 
thorized to  interfere  by  granting  a  new 
trial.  Upon  familiar  principles,  recognized 
and  approved  in  numerous  cases,  when 
there  is  a  conflict  of  evidence  an  appellate 
court  will  never  set  aside  a  verdict  where 
the  court  which  tried  the  cause  and  heard 
the  witnesses,  concurs  with  the  jury,  and 
has  refused  a  new  trial.  Brugh  v.  Shanks, 
S  lyeigh,  596;  Coleman  v.  Moody,  4  Hen.  & 
Mun.  1,  18;  Grayson  case,  6  Gratt.  124. 

It  has  been  said,  however,  that  allowing 
the  evidence  all  the  weight  claimed  for  it, 
•conceding  that  it  proves  every  fact  it  tends 
to  establish,  still  the  verdict  is  clearly  erro- 
neous. The  argument  in  support  of  this 
view  is,  that  although  the  defendant  may 
have  purchased  the  tract  by  the  boundary, 
it  does  not  necessarily  follow  that  his  pur- 
chase is  a  contract  of  hazard ;  that  in  his 
•estimate  of  the  value  of  the  land,  he  was 
necessarily  influenced  by  his  estimate  of 
the  quantity,  and  a  deficiency  so  gross  and 
'extcaordinary  as  is  exhibited  here,  is  proof 


of  a  clear  mistake  of  the  parties,  or  of  mis- 
take on  one  side,  and  fraud  or  gross  negli- 
gence on  the  other. 

It  is  difficult  to  imagine  a  case  where  the 
purchaser,  in  the  price  he  agrees  to  pay,  is 
not  influenced  by  his  estimate  of  the  quan- 
tity. And  if  a  mistake  of  this  sort  affords 
ground  for  equitable  relief,  it  is  clear  there 
could  no  longer  be  a  contract  of  hazard. 
We  know,  however,  that  such  contracts, 
when  fairly  made  and  clearly  established, 
are  uniformly  enforced  by  the  courts.  Nor 
is  there  any  injustice  in    this  princi- 

137  pie  of  equitable  ^jurisdiction.     If  the 
vendee    encounters   the  hazard    of  a 

deficiency,  the  vendor  incurs  that  of  an 
excess ;  and  it  is  impossible  to  say  that  this 
very  hazard  did  not  constitute  an  impor- 
tant element  of  the  price.  For  whether  the 
case  be  one  of  excess  or  deficiency,  the  mis- 
take is  not  in  the  substance  of  the  contract, 
but  in  relation  to  the  very  risk  in  the  con- 
templation of  the  parties. 

In  the  present  case,  it  was  in  proof  on  the 
trial,  that  before  the  sale,  the  plaintiff  in- 
formed the  defendant  that  he  (the  plaintiff) 
did  not  know  how  many  acres  the  tract 
contained,  as  he  had  bought  it  in  several 
parcels ;  it  might  run  out  a  thousand  acres 
or  less.  And  further,  that  the  defendant 
on  several  occasions  and  to  various  wit- 
nesses, admitted  he  had  purchased  the  land 
by  the  boundary  and  not  by  the  acre;  to 
use  his  own  language,  **he  had  bought  by 
the  bunch  for  one  thousand  acres  more  or 
less. '  *  It  is  also  worthy  of  remark  the  con- 
tract contains  no  provision  for  a  survey ; 
nor  was  any  ever  made  or  required,  until 
after  the  institution  of  this  suit,  although 
two  years  had  elapsed  since  the  date  of  the 
sale. 

It  is  true  that  the  deficiency  here  is  very 
considerable,  but  it  is  not  greater  than 
other  cases  of  like  character  have  exhibited, 
in  which  compensation  has  been  refused 
by  this  court.  Thus  in  Tucker  v.  Cocke,  2 
Rand.  51,  the  lands  fell  short  more  than 
two  thousand  acres  of  the  quantity  they 
were  supposed  to  contain.  And  in  Russel 
V.  Keeran,  8  lyeigh,  9,  the  deficiency 
amounted  to  one  hundred  acres  in  a  tract 
supposed  to  contain  four  hundred  and  five 
acres.  Pendleton's  ex'ors  v.  Stewart,  5 
Call,  1,  and  Hull  v.  Cunningham,  1  Mnnf., 
330,  are  also  cases  in  which  a  gross  defici- 
ency appeared,  and  yet  the  application  for 
relief  was  denied.  The  principle  upon 
which  all  these  cases  were  decided,  is,  that 
where  the  real  contract  is  to  sell  a  tract  of 
land  as  it  may  contain  more  or  less,  fully 
understood  to  be  so,  the  purchaser  takes  the 
tract   at   the   risk  of  gain  or  loss  by 

138  deficiency   or  ^excess   in    the  numt>er 
of     acres     contemplated.      2    Lomax 

Dig.  63. 

Under  all  these  circumstances,  I  think  the 
jury  was  well  justified  in  finding  that  the 
defendant  assumed  the  risk  of  a  deficiency 
in  the  tract  of  land.  It  only  remains  to 
inquire  whether  the  parol  evidence  upon 
which  the  finding  is  based  was  properly 
admitted.     That  evidence  consists  chiefly  of 
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the  admissions  of  the  defendant  after  the 
sale,  that  his  contract  was  for  the  purchase 
of  the  tract  by  its  boundary  and  not  by  the 
acre.  Many  cases  have  been  before  this 
court  involving  the  doctrine  of  compensa- 
tion upon  contracts  for  the  sale  of  real 
estate.  In  many  of  them,  parol  evidence 
was  received  of  the  true  understanding  of 
the  parties,  whether  a  sale  in  gross  or  by 
the  acre  was  intended,  notwithstanding  the 
existence  of  written  articles  evidencing  the 
contract.  In  Jolliffe  v.  Hite,  1  Call  262; 
in  Quesnel  v.  Woodlief  A  al.,  6  Call  218;  in 
Fleet  V.  Hawkins,  6  Munf.  188;  and  in 
Grantland  v.  Wight,  2  Munf.  178,  such  evi- 
dence was  admitted  without  objection.  In 
the  first  case,  Judge  Pendleton  said,  **a 
court  of  equity  will  not  be  bound  by  the 
expression  *more  or  less'  contained  in  deeds, 
but  will  resort  to  the  real  contract  to  ascer- 
tain what  was  the  intention  of  the  parties." 
In  Russell  v.  Keeran,  8  Leigh,  9,  the  vendor 
executed  a  title  bond  conditioned  to  make 
a  good  and  sufficient  deed  to  **a  certain 
plantation  containing  four  hundred  and 
five  acres,  be  the  same  more  or  less." 
Upon  a  bill  by  the  heirs  of  the  vendee 
claiming  compensation  for  a  deficiency  in 
the  tract,  the  question  arose,  whether  the 
sale  was  by  the  acre  or  in  gross.  Evi- 
dence was  taken  of  the  admissions  of  the 
vendee,  that  the  sale  was  of  the  latter  char- 
acter. Judge  Brockenbrough  thought  the 
evidence  admissible  on  the  ground  of  ambi- 
g"uity  in  the  terms  of  the  title  bond.  The 
other  judges  expressed  no  opinion  on  the 
point,  but  concurred  however,  in  holding 
that  the  vendee   was    not   entitled   to    any 

abatement   of    the    purchase    money, 
139      *although  the  tract,    upon  an   actual 

survey,    turned   out   to   be   about  100 
acres  less  than  the  estimated  quantity. 

The  only,  case  I  have  seen  in  which  a 
doubt  is  expressed  of  the  propriety  of  receiv- 
ing parol  testimony  in  this  class  of  cases, 
is  that  of  Beirne  v.  Erskine,  5  Leigh,  59. 
There  the  contract  was  for  the  sale  of  a 
tract  of  land  containing  one  hundred  acres, 
for  the  sum  of  two  thousand  dollars.  Judge 
Carr  said  it  would  be  wrong  to  let  in  parol 
evidence  to  explain  or  alter  the  written 
agreement,  which  must  be  taken  uninflu- 
enced by  such  evidence.  The  principle  on 
which  this  case  was  decided,  is  obvious. 
There  was  no  question  of  mistake ;  the  terms 
employed  were  not  merely  descriptive  of 
the  land,  but  constituted  a  positive  repre- 
sentation of  quantity,  which  the  vendor  was 
bound  to  make  good.  Parol  evidence  show- 
ing that  no  such  representation  was  in  fact 
made  or  intended,  would  have  been  con- 
tradictory of  the  deed  in  its  very  terms  and 
according  to  its  legal  effect. 

It  has  been  said  that  Blessing's  Adm'r 
V.  Beatty,  1  Rob.  R.  287,  overrules  the  ear- 
lier decisions  upon  the  subject  of  relief  in' 
cases  of  excess  or  deficiency.  That  case 
does  not  enunciate  any  new  principle  that 
I  have  been  able  to  perceive.  It  certainly 
establishes  no  new  doctrines  in  regard  to 
the  admissibility  of  parol  testimony  in  con- 
troversies of  this  character.     No  such  ques- 


tion arose  in  that  case ;  nor  was  it  discussed, 
or  even  alluded  to.  The  decision  was  based 
solely  on  the  language  of  the  deed  of  con- 
veyance. If  parol  testimony  was  offered 
with  a  view  to  establish  some  other  contract 
de  hors  the  deed,  the  record  does  not  dis- 
close the  fact. 

The  opinion  of  Judge  Baldwin  has,  how- 
ever, in  another  view,  an  important  bear- 
ing upon  the  question  now  being  considered. 
He  announces  with  great  clearness,  the 
principles  which  control  courts  of  equity  in 
decreeing  compensation  in  this  class  of 
cases.  The  sole  foundation  for  such  juris- 
diction   is   said  by  him  to  be    that  of 

140  mistake,  or  mistake  *on  one  side  with 
gross  deception  or  fraud  on  the  other. 

Now  when  a  party  invoking  this  princi- 
ple, seeks  relief  in  a  court  of  equity,  why 
should  not  the  defendant  be  permitted  to 
show  first  that  there  was  no  fraud  nor  de- 
ception, and  second,  that  although  a  mis- 
taken estimate  of  the  quantity  was  made 
by  the  parties,  each  agreed  to  encounter  the 
hazard  of  such  mistake,  and  to  waive  all 
right  to  compensation  in  any  event.  If  the 
written  agreement  contains  no  guarantee  or 
positive  affirmation  of  quantity,  it  is  diffi- 
cult to  perceive  in  what  respect  it  is  varied 
or  altered  by  parol  evidence  establishing 
these  facts. 

In  the  present  case  the  contract  is  for  the 
sale  of  a  tract  of  land  **supposed  to  contain 
one  thousand  acres,  more  or  less.*'  Such 
language  cannot,  upon  any  fair  and  reason- 
able construction,  bfe  understood  as  a  posi- 
tive affirmation  of  quantity.  That  it  is  to 
be  regarded  as  mere  matter  of  description, 
and  not  of  itself  giving  the  character  of 
the  cort tract  is  settled  by  the  case  of  Russell 
V.  Keeran,  before  cited,  and  Keytons  v. 
Brawford,  5  Leigh  48;  Stebbins  v.  Eddy,  4 
Mason's  R.  414;  Pendleton's  Ex'or  v. 
Stewart,  5  Call  304;  Winch  v.  Winebeck, 
&c.,  1  Ves.  and  Bea.  R.  375.  Had  the  plain- 
tiff intended  to  affirm  that  the  tract  con- 
tained one  thousand  acres,  or  to  give  any 
warranty  of  quantity,  he  would  have  used 
language  expressive  of  such  intention.  He 
did  not  know  how  many  acres  the  tract  con- 
tained ;  his  purpose  was  to  sell  it  as  he  had 
purchased  it ;  he  was,  therefore,  careful  to 
use  terms  which  would  exclude  the  idea  of 
any  such  warranty.  No  doubt  he  **sup- 
posed"  the  tract  to  contain  the  number  of 
acres  mentioned;  and  the  defendant  hon- 
estly believed  the  same  thing;  and  each 
was  influenced,  doubtless,  by  this  estimate 
in  fixing  the  price  to  be  paid.  And  if  this 
were  all,  the  transaction  would  present  a 
clear  case  of  mutual  mistake,  requiring  the 
interposition   of  a   court  of  equity  in 

141  behalf  of  the  ^injured  party.     For    it 
is  well  settled  that  the  employment  of 

the  words  *'more  or  less,"  or  '* containing 
by  estimation  so  many  acres,  more  or  less, " 
will  not  relieve  the  vendor  or  vendee,  as 
the  case  may  be,  from  the  obligation  to 
make  compensation  for  an  excess  or  defi- 
ciency beyond  what  may  be  reasonably  at- 
tributed to  small  errors  from  variations  of 
instruments  or  otherwise,  unless  indeed  there 
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be  evidence  to  show  that  a  contract  of  haz- 
ard was  intended.  In  the  absence  of  such 
evidence,  it  is  to  be  presumed  that  the 
parties  contract  with  reference  to  quantity. 
It  is  an  important  element  in  every  agree- 
ment and  prima  facie  must  be  intended  to 
have  influenced  the  price.  It  is,  however, 
a  mere  presumption,  which  may  be  met 
and  overthrown  by  proof  that  the  parties 
agreed  to  be  governed  at  all  events,  by  the 
estimated  quantity.  Such  proof  does  not 
contradict  or  vary  the  deed,  in  any  particu- 
lar, in  the  case  supposed ;  it  merely  estab- 
lishes an  understanding  collateral  to  the 
written  contract;  and  makes  it  clear  that 
no  such  mistake  was  made  as  furnishes 
ground  for  relief  in  equity. 

In  the  present  case,  the  defendant  did 
not  resort  to  a  court  of  equity.  He  has 
thought  proper  to  submit  to  a  jury  his  claim 
to  an  abatement  of  the  purchase  money. 
In  such  case,  the  rules  governing  in  an 
equitable  forum  must  apply,  and  the  plain- 
tiff permitted  to  rebut  the  claim,  by  any 
evidence  which  would  be  considered  appro- 
priate to  his  defence,  had  the  defendant 
elected  to  proceed  by  bill  in  equity.  It  has 
been  said,  however,  that  it  devolved  on 
the  court,  and  not  the  jury,  to  construe 
the  written  agreement  of  the  parties.  If  the 
defendant  desired  the  court  to  construe  the 
instrument,  he  could  have  effected  his  ob- 
ject by  the  appropriate  motion.  He  did  not 
do  so,  however.  He  offered  the  deed  in  evi- 
dence to  the  jury,  in  support  of  his  plea, 
thus  invoking  their  consideration  of  its 
provisions.  If  any  error  was  committed  in 
this,    the  defendant   has  no  just  cause  of 

complaint. 
142         *^But    the    court   did    substantially 

construe  the  contract,  in  admitting 
the  parol  evidence  adduced  by. the  plaintiff. 
The  court,  in  effect,  declared  that  the  title 
bond  did  not  contain  any  warranty  of  quan- 
tity; that  the  language  used  therein  was 
mere  matter  of  description,  and  that  parol 
evidence  might  properly  be  received  of  the 
real  contract  of  the  parties.  In  this  respect, 
I  think,  the  court  was  clearly  right,  for  the 
reasons  already  given. 

The  third  error  assigned,  is  in  the  in- 
struction given  to  the  jury,  that,  according 
to  the  face  of  the  bonds  in  suit,  the  plain- 
tiff was  entitled  to  recover  the  nominal 
amounts  thereof,  with  interest  from  their 
respective  dates.  As  the  court  is  equally 
divided  upon  the  proposition  involved  in 
this  instruction,  I  shall  content  myself  with 
a  very  brief  consideration  of  the  question. 
One  of  the  bonds  bears  date  23d  June  1865, 
and  *  is  for  the  payment,  twelve  months 
after  date,  of  twenty-five  hundred  dollars 
in  currency,  at  its  specie  value,  with  inter- 
est from  the  date.  The  other  bond  is  pay- 
able two  years  after  date,  with  substantially 
the  same  provisions.  It  is  insisted  that, 
according  to  the  true  intent  and  meaning  of 
the  instrument,  the  obligor  is  only  required 
to  pay  twenty-live  hundred  dollars  in  cur- 
rency, at  its  specie  value,  when  the  bonds 
were  executed.  There  are  several  objec- 
tions, I  think,  to   this   construction.     It  is 


a  settled  rule,  that  where  the  language  of 
the  deed  or  covenant  is  obscure  and  uncer- 
tain, its  provisions  are  to  be  taken  most 
strongly  against  the  grantor  or  covenantor. 
The  proposition  now  insisted  on,  violates 
this  rule  in  construing  the  covenant  most 
strongly  against  the  covenantee.  It  vio- 
lates another  principle,  equally  well  settled 
and  approved,  in  estimating  the  value  of 
the  currency  or  commodity,  as  of  the  date 
of  the  contract,  rather  than  the  period  of 
payment.  Bearing's  Adm'x  v.  Rucker,  18 
Gratt.  426 ;  Beime  ,v.  Dunlap,  8  Lieigh«  814. 
It  is  impossible,  looking  alone  to  these 
bonds,    to  ascertain  what  the  parties 

143  intended.     The  language  is  *not  sus- 
ceptible  of   a  plain   and   satisfactory 

explanation.  I  think  the  safest  rule,  is  to 
construe  the  covenant  as  a  contract  to  pay 
twenty-five  hundred  dollars  in  currency  at 
all  events,  or  to  pay  its  value  in  specie  at 
the  maturity  of  the  debt,  at  the  option  of 
the  debtor.  This  construction  derives  sup- 
port from  the  language  of  the  written  arti- 
cles of  agreement  executed  at  the  same 
time,  and  providing  for  the  payment  of  the 
purchase  money,  by  the  same  instalments 
as  specified  in  the  bonds,  omitting,  how- 
ever, the  stipulation  as  to  the  '^specie 
value"  of  the  currency.  It  is  a  rule  of  the 
courts,  .where  there  are  two  instruments 
between  the  same  parties,  made  at  the  same 
time  and  constituting  the  same  transaction, 
they  may  explain  and  control  each  other, 
though  they  do  not  expressly  refer  to  each 
other.  2  I^max  Dig.  29,  see  page  540; 
Parson  on  Contracts,  593.  It  is  difficult  to 
believe  that  the  parties  intended  to  make 
two  different  contracts  in  regard  to  the 
payment  of  the  purchase  money.  If  it  was 
understood  that  the  obligor  might  pay  more 
or  less  than  the  nominal  amount  of  the 
currency  according  to  its  fluctuations  in 
market,  so  important  a  provision  would 
scarcely  have  been  omitted  in  the  written 
agreement  for  the  sale  of  the  land.  As  the 
language  in  the  one  instrument  is  plain, 
and  in  the  other  obscure,  that  which  is 
plain  should  be  adopted.  Construing  the 
two  instruments  together,  I  think  the  above 
is  to  be  regarded  as  a  contract  to  pay 
twenty-five  hundred  dollars  in  currency  at 
all  events,  or  to  pay  in  specie  a  sum  equal 
to  that  amount,  if  the  debtor  preferred  it 
Upon  his  failure  to  do  so,  the  creditor  was 
entitled  to  recover  the  entire  amount  of  cur- 
rency stipulated. 

I  am,  therefore,  of  opinion  the  court  did 
not  commit  an  error  in  the  instruction  given 
to  the  jury,  and  the  judgment  should  be 
afiirmed. 

ANDERSON,  J.    I  would  construe  the  con- 
tract,    from     the    face    of    the    bond,     to 
mean    that   the   medium   of  payment 

144  *was   currency,    but  at  a   fix^  value, 
as   of   its  specie  value   at  the  date  of 

the  contract.  Upon  any  other  construction, 
the  terms  ''at  its  specie  value"  have  no 
meaning.  If  you  say  those  words  relate  to 
the  time  of  payment,  it  seems  to  me  they  are 
utterly  unmeaning.     The  contract  is  for  the 
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payment,  twelve  months  after  date,  of 
|2,500;  expressly  to  be  paid  in  currenc3'. 
What  does  it  matter  to  either  party,  what 
was  the  specie  value  of  currency  at  that 
time — the  time  of  payment — whether  it  was 
20  per  cent,  below  par,  or  SO  per  cent. ,  or 
at  par,  it  mattered  not.  It  had  no  bearing- 
upon  the  contract;  it  was  solvable  by  the 
payment  of  $2,500  in  currency.  The  con- 
tract would  be  precisely  the  same  if  those 
words  were  stricken  out.  With  them,  or 
without  them,  the  contract  was  solvable  by 
the  payment  of.  $2,500  in  currency;  and 
they  are  words,  inserted  in  the  contract, 
without  meaning.  This  construction  would 
violate  a  well  established  rule — that  a  deed 
should  be  construed  so  that  every  part  may 
stand  together;  **Ut  res  valeat  majis  quam 
pereat.  * '  It  cannot  be  presumed  that  these 
important  words  were  inserted  by  the  par- 
ties, without  meaning.  It  seems  to  me  that 
they  can  have  no  meaning  unless  you  con- 
strue them  as  having  relation  to  the  date  of 
the  contract;  and  with  that  construction, 
they  have  a  very  important  meaning.  It 
means  that  the  obligee  was  willing'  to  take, 
and  the  obligor  was  willing  to  g'ive,  $2,500 
in  currency,  at  its  then  specie  value.  But 
if  currency  became  less  valuable,  the  obli- 
g-ee  was  not  willing*  to  take  $2,500  in  cur- 
rency ;  and  '  if  it  appreciated,  the  obligor 
was  not  willing  to  pay  $2,500  in  currency. 
It  implies,  also,  that  as  the  contract  was 
not  solvable  for  twelve  months,  and  was 
not  a  specie  contract,  but  solvable  in  cur- 
rency, neither  party  was  willing  to  risk  the 
fluctuations  of  the  currency ;  which  are  well 
known  to  have  been  very  great,  before  and 
after  the  23d  of  June  1865,  the  date  of  this 
obligation.     Nothing,   perhaps,    was   more 

uncertain  at  that  time,  than  what 
145      would   be   the  *state   of  the  currency 

twelve  months  or  two  years  hence ; 
and  the  parties  wanted  something  more 
stable.  The  obligor  was  not  willing  to  give 
a  bond  solvable  in  specie;  and  the  obligee 
was  not  willing  to  take  one,  solvable  in  cur- 
rency, without  qualiflcation.  But  one  was 
willing  to  give  $2,500  in  the  currency  of  the 
country,  at  its  then  specie  value;  and  the 
other  was  willing  to  take  it.  They  must  be 
presumed  to  have  known  what  was  the 
specie  value  of  currency  at  the  date  of  the 
contract;  and  they  concluded  to  make  that 
the  standard,  so  that  it  would  not  be  a  con- 
tract of  hazard,  on  either  side.  If  currency 
"was  then  at  a  depreciation  of  50  per  cent., 
and  twelve  months  after  that  date,  was  of 
the  same  specie  value,  the  contract  would  be 
solvable  by  the  payment  of  $2,500  in  cur- 
rency. But  if  currency  had  depreciated, 
say  for  illustration,  10  per  cent.,  then  the 
contract  could  only  be  solvable  by  adding 
10  per  cent,  to  the  $2,500.  If  it  had  appre- 
ciated 10  per  cent,  it  could  be  solvable,  by 
the  payment  of  $2,500,  less  10  per  cent.  In 
either  case,  the  obligee  would  receive,  and 
the  obligor  would  pay,  in  currency,  the 
same  value,  specie  being  the  standard.  I 
can  give  no  other  construction  to  this  con- 
tract which  will  give  any  meaning  or  force 
to  the  words,  **at  its   specie   value."     And 


this  construction  gives  effect  and  harmony 
to  the  whole  instrument,  and  to  every  word, 
and  comports  with  what  is  known  to  have 
been  the  fluctuating  character  of  currency  at 
the  date  of  the  contract,  and  the  great  uncer- 
tainty as  to  what  would  be  its  yalue  in 
future.  I  am,  therefore,  of  opinion,  that 
there  is  error  in  the  instructions  given  by 
the  court  to  the  jur3*,  as  shown  by  the  third 
bill  of  exceptions. 

As    to    the    second    bill  of   exceptions,    I 

think    the    construction    of   the   article    of 

agreement  was  a  question  of  law,  and  if  the 

jury,    by   their   verdict,  put  a  construction 

upon  it  which  the  instrument  does  not 

146  warrant,  it  was  *proper  for  the   court 
and  its  duty,  to  set  aside  the  verdict 

and  award  a  new  trial. 

Upon  a  fair  construction  of  the  article  of 
agreement,  are  the  words,  ''supposed  to 
contain  1,000  acres  more  or  less,*'  merely 
descriptive  of  the  Craig  tract  of  land,  or 
designed  to  represent  the  quantity.  I  do 
not  think  they  can  be  taken  as  descrip- 
tive. The  land  had  been  before  described 
as  Craig's  * 'tract  of  land,  on  Smith's  creek 
and  Gasper  creek,  in  the  county  aforesaid, 
except  the  church  and  one  acre  of  ground," 
which  he  reserves.  Now  this  language  is 
sufficiently  descriptive.  Craig's  tract  of 
land,  on  certain  creeks,  in  a  certain  county, 
upon  which  the  church  is  situated.  The 
tract,  with  the  exception  of  the  church  and 
lot  of  one  acre,  was  to  be  conveyed  to  Cald- 
well whenever  the  purchase  money  was 
paid.  The  articles  then  set  out  what  Cald- 
well was  to  give  for  it,  $6,500,  and  the  tract 
of  land  on  which  he  lives,  containing  150 
acres,  each  to  make  to  the  other  a  good 
deed.  It  is  then  added,  "Craig's  tract  sup- 
posed to  contain  1,000  acres  more  or  less." 
Are  these  words  of  description,  or  words  of 
representation  as  to  quantity?  That  they 
were  intended  to  give  Caldwell  some  idea  of 
the  quantity  of  land  he  was  to  get,  for  the 
consideration  he  had  agreed  to  give,  I  think 
there  can  be  no  doubt.  They  were  not  nec- 
essary to  be  put  there,  as  words  of  descrip- 
tion. And  it  is  difficult  to  perceive  how 
they  are  descriptive.  "Supposed  to  contain 
1,000  acres  more  or  less,"  does  not  describe 
any  thing,  and  does  not  describe  this  tract, 
for  it  contains  only  800  acres. 

I  do  not  regard  it  as  a  guaranty,  that 
there  are  1,000  acres  in  the  tract.  But  I  re- 
gard it  as  a  representation  made  by  the  seller 
to  the  buyer,  that  there  is  near  about  1,000 
acres  in  the  tract.  And  such  a  representa- 
tion made  by  the  owner  of  the  land  to  the 
buyer,  doubtless  had  an  influence  on  the 
mind  Of  the  latter  in  computing  the  value 
of  it. 

I  do  not,   however,   regard    it   as  a 

147  guaranty  of  any  certain  *quantity; 
and  if  there  had  been  a  small  defici- 
ency of  twenty  or  even  fifty  acres,  I  should 
not  be  disposed  to  disturb  the  verdict  on 
this  ground.  But  where  the  deficiency  is  so 
great,  amounting  to  one-fifth  of  what  it 
was  computed,  or  supposed  to  contain,  it 
seems  to  me  that  even  in  a  case  where  there 

I  is   no  fraud,  it  is  such  a  mistake  as  a  court 
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'of  equity  ought  to  correct;  and  that  the 
purchaser  was  entitled  to  some  abatement 
of  price,  or  compensation  for  it. 

As  to  the  parol  testimony,  I  will  only 
remark,  that  such  testimony  ought  not  to 
weigh  as  a  feather,  if  in  conflict  with  the 
written  agreement.  The  uncertainty  of 
memory,  and  the  liability  to  misapprehen- 
sion, as  to  what  a  party  really  said  in  a 
casual  conversation,  does  not  entitle  such 
testimony  to  much  weight ;  and  to  none  at 
all  when  in  conflict  with  the  written  agree- 
ment. And  in  this  case  it  would  not  have 
been  admitted  if  it  was  regarded  as  in  con- 
flict with  the  written  agreement.  I  do  not 
regard  it  as  contradicting  the  written  agree- 
ment. But  the  whole  of  this  testimony  may 
be  true,  and  the  defendant's  special  plea 
also  true.  Admitting  that  Caldwell  made 
the  representations  attributed  to  him,  that 
he  had  bought  by  **boundary,*'  or  *'by  the 
bunch,'*  yet,  the  averments  of  the  plea 
may  be  true,  '^that  the  plaintiff  represented 
to  the  defendant  that  the  tract  of  land  con- 
tained 1,CXX)  acres,  more  or  less,  and  by 
reason  of  said  representations,  the  said  de- 
fendant was  induced  to  buy  the  said  tract 
of  land."  I  will  go  further,  and  maintain, 
that  if  the  article  had  expressly  declared 
that  the  sale  was  in  gross,  and  not  by  the 
acre,  still  the  averments  of  the  plea  may  be 
true.  And  they  are  true.  They  are  not 
contradicted  by  the  parol  evidence ;  and  they 
are  proved  by  the  highest  evidence ;  evidence 
which  is  necessarily  true,  and,  therefore, 
conclusive.  Those  averments  of  the  plea  are 
proved  by  the  article  of  agreement,  which 
evidences  the  contract  between  the  parties, 

under  their  hands  and  seals.  It  appears 
148      upon  the  face  of  *that  deed,  that   the 

representation  averred  in  the  plea,toti- 
dem  verbis,  was  made  at  the  time  of  making 
the  contract ;  and  there  is  .not  a  particle  of 
the  parol  evidence  to  the  contrary ;  and  if 
there  was,  it  would  have  been  inadmissible. 
It  is  easy  to  conceive  that  one  may  pur- 
chase a  tract  of  land  in  gross,  and  may  be 
induced  to  give  the  price  for  it  agreed  upon, 
because  he  believes  it  contains  such  an 
area ;  and  if  that  belief  is  induced  by  the 
representations  of  the  seller,  even  by  mis- 
lake,  and  without  fraud,  and  it  turns  out 
that  he  was  mistaken,  and  that  there  was 
a  great  deficiency  in  quantity,  or  if  there 
was  a  mutual  mistake,  acourt  of  equity  will 
relieve  against  the  mistakes,  by  vacating 
the  contract,  or  abating  the  price.  Or  if 
the  defence  is  made  by  equitable  plea  in  a 
court  of  law,  a  jury  may  give  compensation 
in  damages.  And  in  this  case,  the  other 
averment  of  the  plea,  that  the  tract  of 
land,  which  was  represented  to  contain 
about  1,000  acres,  contained  only  800  acres, 
is  proved  beyond  all  question,  by  the  best 
evidence  the  case  could  admit  of — an  actual 
survey. 

I  am  of  opinion,  therefore,  whether  the 
jury  erred  or  not  upon  the  question  of  law, 
as  to  the  construction  of  the  contract,  their 
verdict  is  clearly  contrary  to  the  evidence 
in  the  cause ;  and  that  it  ought  to  have 
been   set   aside,    and  a    new  trial  awarded.  I 


I  am,  therefore,  for  reversiug  the  judgment. 
The  other  judges  concurred  in  the  opin- 
ion  of  Staples,  J.,  except  upon  the  last 
point  considered  by  him,  on  which  the  court 
was  divided. 

Judgment  affirmed. 
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*Dungan  v.  Henderlite. 

Juae  Term,  1871,  Wythevllle. 


Pleadingr— Bond  Payable  In  Fixed  Quantity  off  a 
modlty— Action  of  Debt.*— On  the  14tli  September 
1862,  H  binds  himself  by  bond  to  pay  to  D,  twelre 
months  after  date,  $800  for  the  purchase  money  of 
land,  describing  it,  "payable  in  the  corrency  of 
Virglula  and  North  Carolina  money.**  This  is  a 
promise  to  pay  this  snm  in  the  currency  named; 
and  an  action  of  debt  cannot  be  maintained  upon 
it 

This  was  an  action  of  debt  in  the  Circnxt 
court  of  Smythe  county,  brought  in  June 
1867,  by  William  P.  Dungan  against  George 
W.  Henderlite,  to  recover  the  sum  of  eight 
hundred  dollars,  the  amount  of  the  bond 
declared  upon.  The  defendant  craved  oyer 
of  the  bond  and  demurred  to  the  declaration ; 
and  the  plaintiff  joined  in  the  demurrer. 
The  Circuit  court  overruled  the  demurrer 
and  rendered  a  judgment  for  the  plaintiff 
for  the  amount  of  the  bond.  Henderlite 
then  obtained  a  supersedeas  to  this  judg- 
ment ;  and  it  was  reversed  by  the  District 
court  of  appeals  at  Abingdon ;  and  Dungan 
thereupon  obtained  a  supersedeas  to  this 
court.  The  bond  is  set  out  in  the  opinion 
of  the  court. 

Gilmore  and  John   A.    Campbell,  for  the 
appellant. 

J.  W.    Sheffey  and  Baxter,    for  the  ap- 
pellee. 

^Pleading:— Bond  Payable  In  a  Fixed  Quantity  4f  a 
Commodity— Action  of  Debt.— See  Beime  v.  Dnnlap. 
8  LeiGTh  514. 

Contracts  Payable  In  Paper  Currency— Time  to  Esti- 
mate Value  off. —In  Caldwell  v.  Craiff,  2SQratt.  344> 
BoniiDiv.  J.,  said  that  no  principal  of  law  is  better 
established  than  that  where  there  is  a  contract  to 
pay  or  deliver  paper  currency,  or  any  commoditr 
on  a  particular  day,  and  the  day  passes  withoat 
payment,  the  day  on  which  the  contract  is  to  be 
fulfilled,  is  the  time  to  fix  the  value  of  the  currency 
or  commodity.  As  aathority  for  this  statement,  the 
court  said:  "In  Beime  v.  Dnnlap,  8  Leiffh  514.  which 
was  a  case  of  a  covenant  to  pay  United  States  bank 
notes,  the  court  say :  'Paper  may  rise  or  depreciate 
in  value  before  the  day  of  payment:  and  If  the  day 
passes  when  the  contract  is  to  be  fulfilled,  the 
measure  of  the  obll^ree's  rifirhts  and  the  obligrors 
liabilities  is  the  value  of  the  notes  on  that  day,  to 
be  ascertained  by  the  verdict  of  a  Jury  and  awarded 
in  damasres.' 

"This  languafire  was  quoted  and  approved  as  law 
by  the  whole  court  in  the  recent  case  of  Dnnran  ▼. 
Henderlite,  21  Gratt  140.  and  the  principle  was 
affirmed  as  settled  law,  by  Judges  St^pljes  and 
Christian  in  the  case  now  before  ns,  on  its  former 
arcmment    Caldwell  v.  Craiff,  81  Gratt.  isa.  See  also. 
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CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  late  District  court  for  the  7th  judicial 
district,  reversing-  a  judgment  of  the  Cir- 
cuit court  of  Smythe  county.  It  was  an 
action  of  debt,  brought  upon  the   following 

written  obligation : 
ISO  **  *$800.     Twelve  months  after  date, 

with  interest  from  date,  I  bind  my- 
self, my  heirs,  Ac,  to  pay  William  Dungan 
eight  hundred  dollars,  being  for  the  pur- 
chase money  of  two  hundred  and  eighty-six 
acres  of  land  lying  on  the  east  fork  of 
Staly's  creek  in  Smythe  county,  Va.,  and 
known  as  the  Sitsford  and  Manies  tracts, 
formerly  belonging  to  Wm.  Robin,  payable 
in  the  currency  of  Virginia  and  North  Car- 
olina money.  Witness  my  hand  and  seal 
this  14th  day  of  September  1862. 

G.  W.  Henderlite,  [Seal]." 

The  plaintiff  declared  in  debt,  treating  it 
as  a  writing  obligatory  for  the  payment  of 
eight  hundred  dollars.  The  defendant  ten- 
dered his  demurrer  to  this  declaration  and 
craved  oyer  of  the  writing;  the  plaintiff 
joining  in  the  demurrer.  The  said  Circuit 
court  overruled  the  demurrer,  and  rendered 
a  judgment  against  the  defendant,  for  the 
sum  of  eight  hundred  dollars,  with  interest 
from  the  13th  day  of   September   1863;  sub- 

Dearlnir  v.  Rucker.  18  Gratt.  426.  and  the  numerous 
cases  there  cited  by  Judgk  Jotnbs  In  his  learned 
and  able  opinion/' 

Contracts  Payable  In  ^'Current  Funds*'— Amount  of 
Recovery.— Wriirhtsman  v.  Bowyer,  24  Gratt  438.  was 
an  action  of  covenant  on  a  bond  in  which  B  promised 
to  pay  W  three  years  after  date  $2,000  "in  funds 
current  in  the  state  of  Viririnia."  The  question  was 
raised  whether,  upon  a  contract  payable  in  "current 
funds,"  the  obliree  was  entitled  to  recover  the  face 
of  the  bond.  Andbbson.  J.,  delivering'  the  opinion 
of  the  court,  said,  that  the  point  could  hardly  be 
regarded  as  an  open  question  since  it  had  been 
raised  and  decided  by  two  cases,  and  in  both  decided 
In  the  same  way:  in  Beirne  v.  Dunlap,  8  Leigh  514; 
and  in  the  principal  case.  The  court  then,  after  a 
presentation  of  the  facts  and  decisions  of  these  two 
last  named  cases,  said:  *lt  seems  to  me  that  under 
these  two  decisions  of  this  court  the  principle  ought 
no  longer  to  be  questioned,  and  that  it  should  be 
regarded  as  re*  adJutUccUa.  To  hold  that  the  obligee 
Is  entitled  to  recover  the  face  of  the  bond  in  this 
case  would  be  to  go  beyond  what  was  held  in  Bonl- 
ware  v.  Newton  (18  Gratt,  708),  and  to  overturn  the 
decisions  of  this  court  in  the  two  cases  (Beirne  v. 
Dunlap.  and  the  principal  case)  Which  I  have  cited. 
If  the  principle  of  those  cases  is  applied  to  this,  the 
obligee  was  entitled  to  recover  only  the  value  of 
•2,000in  funds  current  at  the  maturity  of  the  obliga- 
tion: and  the  verdict  of  the  jury  has  asceruined 
that  to  be  $1,360.64.  ♦  •  •  I  am  of  the  opinion, 
therefore,  both  upon  reason  and  authority,  that  the 
Judgment  should  have  been  for  $1,380.54."  Moncure. 
P.  and  Christian.  J.,  concurred  with  Anderson,  J.. 
In  reversing  the  Judgment:  but  they  would  have 
irlven  a  judgment  for  the  whole  amount.  Staples 
and  BouLDiN,  Js..  concurred  in  the  opinion  of  Ander- 
son, J. 

See  generally,  monographic  note  on  **Bonds." 


ject  to  a  credit  of  one  hundred  dollars  paid 
on  the  9th  September  1864.  Upon  a  writ 
of  error  to  the  District^  court,  that  judgment 
was  reversed;  and  that  court  proceeding  to 
enter  such  judgment  as  the  Circuit  court 
ought  to  have  rendered,  sustained  the  de- 
murrer and  dismissed  the  suit.  A  writ  of 
error  and  supersedeas  to  that  judgment, 
brings  the  case  before  this  court.  The  only 
question  which  the  record  presents  is, 
whether  the  action  of  debt  can  be  main- 
tained upon  such  an  obligation  as  the  one 
before  us. 

The  action  of  debt  will  not  lie  where  the 
amount  of  recovery,  in  money,  must  be  as- 
certained by  evidence  of  value  and  the  in- 
tervention of  a  jury.  The  action  of  debt 
only  lies  for  money,  and  the  plaintiff  re- 
covers the  sum  in  numero,  and  not  a  com- 
pensation in  damages;  they  being  merely 
nominal.  Bank  notes,  though  they  pass 
generally  by  common  consent  as  money, 
and  answer  the  purposes  of  money,  are 

151  not  money   in  a  legal  sense ;  ^unless, 
indeed,  they  be  made  a  legal  tender  in 

payment  of  debts. 

The  obligation  upon  which  this  suit  is 
brought,  promises  to  pay  eight  hundred 
dollars,  **payable  in  the  currency  of  Vir- 
ginia and  North  Carolina  money."  Is  this 
an  obligation  to  pay  money,  or  is  it  in  sub- 
stance as  well  as  form,  a  stipulation  to  pay 
bank  paper,  at  that  time  currently  passing 
as  a  substitute  for  money,  and  which  is 
numerated  as  dollars  and  cents?  This  is 
the  question  we  have  to  consider. 

It  is  argued  by  the  learned  counsel  for 
the  appellant,  that  this  is  a  bond  for  the 
payment  of  money  with  a  condition.  They 
contend  that  the  liability  of  the  obligor 
under  such  a  contract  is  to  pay  eight  hun- 
dred dollars  in  money,  but  with  the  privi- 
lege of  liquidating  that  amount  on  the  day 
named,  with  Virginia  and  North  Carolina 
bank  notes;  and  if  not  paid  on  the  day 
when  due,  that  privilege  ceases,  and  then 
the  obligation  becomes  one  to  pay  money. 

They  insist  that  the  construction  of  the 
obligation  sued  upon,  is  to  be  governed  by 
that  class  of  cases  which  hold,  that  where 
the  obligation  is  to  pay  money  with  the 
mere  privilege  to  the  obligor  to  pay  In  some 
other  article  on  or  before  a  certain  day,  then 
the  action  of  debt  may  be  brought  upon 
such  obligation.  They  confidently  rely  in 
support  of  this  position  upon  the  following 
cases,  decided  by  this  court :  Crawford  v. 
Daigh,  2  Va.  Cases,  5,215;  Lewis  v.  Long, 
3  Munf.  136;  and  Butcher  v.  Carlyle,  12 
Gratt.  520. 

In  Crawford  v.  Daigh,  the  note  was  for 
the  payment  of  sixty-four  dollars  in  good 
state  bank  paper,  payable  one  day  after 
date.  The  court  was  of  opinion  that  state 
bank  paper  was  not  here  mentioned  as  con- 
tra-distinguished from  money,  but  from 
other  paper  in  circulation,  then  less  valu- 
able than  money.  Payment  was  to  be  made 
in  a  currency  of  equal  value  to  money,  and 
one   day   after   the   date   of  the  note. 

152  The  contract  in  that  *case  was,  man- 
ifestly, to  pay  in  money  or  its  equiva- 
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lent  value  in  good  state  bank  paper.  See 
Judge  Moncure's  opinion  in  Butcher  v. 
Carlyle,  12  Gratt.  524. 

In  I^ewis  v.  Long,  3  Munf.  136,  the  note 
was  for  S250,  **to  be  paid  in  trade  such  as 
to  be  had ;  deer-skins,  furs,  flax,  snake  root, 
beef,  pork,  bacon,"  &c.  In  that  case  the 
questioa  as  to  the  form  of  action  was  neither 
raised  by  the  pleadings  nor  in  argument, 
nor  decided  by  the  court.  The  only  ques- 
tion raised  was  whether  (inasmuch  as  the 
recovery  was  only  forty-six  dollars,  though 
the  amount  claimed  was  over  one  hundred 
dollars),  the  appellate  court  had  jurisdic- 
tion ;  that  jurisdiction  being  then  limited 
to  cases  where  the  amount  in  controversy 
was  over  one  hundred  dollars.  It  was  evi- 
dent, however,  that  upon  such  a  contract 
the  liability  of  the  obligor  was  to  pay 
money,  with  the  privilege  of  paying  in 
trade,  &c.,  when  the  payment  was  due;  and 
in  default  of  his  paying  in  the  mode  stipu- 
lated, the  obligee  had  the  right  to  demand 
money ;  and  the  action  of  debt  would  there- 
fore lie. 

In  Butcher  v.  Carlyle,  12  Gratt.  520,  a 
case  much  relied  on  by  the  learned  counsel 
for  the  appellants,  the  obligor  bound  him- 
self to  pay  on  or  before  the  25th  March  1842, 
the  sum  of  $816.05,  with  interest,  &c. ; 
'* which  sum  may  be  discharged  in  notes  or 
bonds  due  on  good  solvent  men  residing  in 
the  county  of  Randolph,  Virginia."  The 
question  was  raised  by  demurrer,  the  de- 
fendant craving  oyer  of  the  obligation, 
whether  the  action  of  debt  could  be  main- 
tained on  such  a  contract.  The  court  held, 
that  an  action  of  debt  would  lie  in  such  a 
case,  because  the  obligation  was  for  the 
payment  of  a  sum  of  money,  with  a  mere 
privilege  to  the  obligor  to  discharge  it  in 
notes  or  bonds  of  the  description  mentioned 
on  or  before  the  day  on  which  it  became 
payable ;  and  having  failed  so  to  discharge 
it,  he  is  liable  to  an  action  of  debt  for  the 
money.  The  promise  to  pay  was  absolute 
and  the  form  of  expression,  '* which 
153  sura  may  *be  discharged,  Ac,"  indi- 
cates mere  permission  or  privilege. 
The  obligee  had  only  a  right  to  demand 
money.  He  had  no  right  to  demand  the 
notes  OP  bonds.  The  obligor  had  a  right  to 
pay  either  in  money  or  in  notes  or  bonds, 
provided  he  paid  them  before  the  day  iixed 
for  payment. 

Judge  Moncure  delivering  the  opinion  of 
the  court  in  thip  case,  takes  pains  to  dis- 
tinguish it  from  Beirne  v.  Dunlap,  8  Leigh, 
514  (which,  in  my  opinion,  controls  the 
case  at  bar),  and  so  far  from  assailing  the 
authority  of  that  decision,  expressly  ap- 
proves it  as  the  settled  law  respecting  such 
obligations.  He  says,  p.  522:  *^when  the 
obligation  is  to  pay  money  in  a  Hxed  quan- 
tity of  some  other  article,  as  in  so  many 
bushels  of  wheat,  or  in  wheat  at  a  certain 
price  per  bushel,  or  in  bonds,  bank  notes 
or  other  choses  in  action,  of  a  certain  nom- 
inal amount,  the  authorities  all  seem  to 
agree,  that  the  meaning  and  effect  of  the 
obligation  is  the  same  as  if  it  had  been  in 
the  simple  form  of  an  obligation  to  deliver 


the  article ;  and  that  covenant  is  the  proper 
remedy."  An  obligation  to  pay  a  Rum  in 
bank  notes,  is  for  payment  in  an  article  of 
which  the  quantity  is  ascertained.  This 
arises  from  the  peculiar  nature  of  the  arti- 
cle ^^which  is  enumerated  in  dollars  as 
specie  is."  Campbell  v.  Wister,  1  Litt. 
R.  30. 

Beirne  v.  Dunlap  (supra),  is  a  case  ex- 
actly in  point,  and  its  authority  is  not  in 
the  least  degree  shaken  by  the  cases  relied 
upon  by  the  learned  counsel  for  the  appel- 
lants. In  that  case  the  obligation  was  to 
pay  ** the  sum  of  $813.79,  in  notes  of  the 
United  States  Bank,  or  either  of  the  Vir- 
ginia batiks."  In  that  case  it  was  held  by 
the  unanimous  opinion  of  the  court,  that 
the  action  of  debt  would  not  lie;  but  that 
covenant  was  the  proper  remedy.  Parker, 
J.,  says,  *'To  pay  ilOO  in  bonds  or  bank 
paper,  means  bonds  or  notes  calling  for  that 
sum  which  the  obligors  or  banks  are  bound 
for.  It  is  the  same  thing  in  law  as  an 
engagement  to  pay  the  $813.79  in  800 
154  bushels  *of  wheat,  or  in  any  other 
commodity  whose  quantity  is  ascer- 
tained, as  the  amount  of  bank  notes,  in 
this  case,  is  ascertained.  And  if  so  an 
action  of  debt  will  not  lie,  unless  it  would 
lie  upon  a  promise  to  pay  a  fixed  quantity 
of  any  commodity  of  fluctuating  value.  In 
th^'s  respect  there  is  no  difference  between 
bank  paper  and  any  other  commodity. 
Paper  may  rise  or  depreciate  in  value  be- 
fore the  day  of  payment ;  and  if  the  day 
passes  when  the  contract  is  to  be  fulfilled, 
the  measure  of  the  obligee's  rights  and  the 
obligor's  liabilities  is  the  value  of  the  notes 
on  that  day,  to  be  ascertained  by  the  ver- 
dict of  a  jury  and  awarded  in  damages." 

In  the  case  at  bar,  the  oblifars^tion  was  to 
pay  $800,  **payable  in  the  currency  of  Vir- 
ginia and  North  Carolina  money."  Now 
whatever  general  rules  may  be  adopted  as 
means  of  ascertaining  the  intention  of  the 
parties,  the  end  in  view,  in  every  case,  is 
to  ascertain  the  intention  from  the  contract; 
and  when  so  ascertained,  effect  will  be  given 
to  it,  if  lawful.  Is  then  the  writing  obliga- 
tory before  us,  an  obligation  for  the  pay- 
ment of  money  with  a  condition,  or,  in 
other  words,  for  the  payment  of  a  sum  cer- 
tain, with  the  mere  privilege  to  the  obligor 
to  pay  in  currency  of  a  certain  kind  on  or 
before  a  certain  day?  Or  is  it  an  obligation, 
in  substance,  as  well  as  in  form,  to  pay 
bank  paper,  then  currently  passing  as 
money,  and  which  is  enumerated  in  dollars 
and  cents  as  specie  is? 

In  seeking  to  ascertain  the  intention  of 
the  parties  from  the  contract  itself,  it  is 
not  improper  to  consider  the  circumstances 
which  surrounded  them  at  the  time  it  was 
entered  into. 

The  writing  obligatory  was  executed  on 
the  14th  day  of  September  1862,  and  was 
payable  twelve  months  after  date;  and  the 
amount  to  be  secured  was  the  purchase 
money  of  a  tract  of  land.  At  that  time 
gold  and  silver  had  been  driven  from  the 
channels  of  circulation  as  currency,  and 
Confederate     States     treasury    notes     and 
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155  state  *bank  notes  were  the  only  cur- 
rency in  circulation.  Both  were  de- 
preciating, but  the  former  much  more 
rapidly  than  tjie  latter.  The  obligor  was 
not  willing  to  pay  in  gold,  and  the  obligee 
was  not  willing  to  accept  Confederate  cur- 
rency in  payment  for  his  land.  They, 
therefore,  to  avoid  the  payment  of  gold  on 
the  one  hand,  and  the  receipt  of  Confederate 
money  on  the  other,  entered  into  the  obli- 
fi^ation  before  us,  in  which  the  obligor  bound 
nimself  to  pay,  and  the  obligee  to  receive, 
Virginia  and  North  Carolina  bank  notes. 
This  is,  I  think,  the  true  construction  of 
the  contract  between  the  parties.  It  was 
substantially  a  mere  contract  to  pay  Vir- 
g-inia  and  North  Carolina  bank  notes  to 
a  certain  specified  amount,  expressed  in 
words  as  appropriate  as  any  other,  to  sig- 
nify how  much  bank  paper  was  to  be  paid ; 
and  is  equivalent  to  an  engagement  to  pay 
bank  notes  amounting  to  800  dollars,  or  so 
many  bank  notes  as  on  their  face  will  nom- 
inally make  that  sum. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellant,  that  the  promise  to  pay 
$800  is  absolute ;  and  the  form  of  expression, 
'^payable  in  Virginia  and  North  Carolina 
currency,"  Ac,  indicates  mere  permission 
or  privilege  to  pay  in  such  currency.  This 
is  not  a  sound  view.  In  this  case  the  quan- 
tity of  the  Virginia  and  North  Carolina 
currency  is  fixed,  and  the  insertion  of  the 
words  * 'eight  hundred  dollars"  has  no  ref- 
erence to  current  coin,  but  to  an  amount  of 
bank  notes  which  represents  so  much  coin ; 
the  same  term  being  always  used  in  the 
enunciation  of  both  currencies.  In  cases 
of  indeterminate  quantity  there  can  be  no 
other  measure  of  damages  than  the  named 
sum,  and  the  intervention  of  a  jury  is  un- 
necessary. The  named  sum  must  neces- 
sarily be  the  amount  of  the  debt,  which  is 
then  precisely  ascertained.  But  where  the 
named  sum  is  to  be  paid  in  any  deter- 
minate quantity  of  a  collateral  article 
subject  to  fluctuation  in  its  market  price, 
the  value  of  that  article  is  the  thing 
due,  and  as  it  may  be  more  or  less  than 

156  the  named  *^sum  for  which  the  creditor 
is  willing  to  take  the  article,  it  must 

be  estimated  in  damages  by  a  jury.  See 
Judge  Parker's  opinion  in  Beime  v.  Dunlap, 
8  Lreigh,  518. 

It  is  also  insisted  that  the  words  ''pay- 
able" in  this  obligation,  are  equivalent  to 
the  words  "may  be  discharged"  in  the  note 
under  consideration,  in  Butcher  v.  Carlyle, 
and  only  indicated  a  permission  or  privilege. 
This  would  be  a  forced ,  construction',  and 
would  do  violence  to  the  ordinary  significa- 
tion of  the  word,  when  used  in  all  contracts. 
Payable  means  to  be  paid,  not  may  be  paid. 
It  imports  an  obligation,  and  not  a  mere 
privilege.  A  contract  to  pay  a  sum  of 
money,  by  which  that  sum  is  made  payable 
at  a  certain  place,  or  on  a  certain  day,  al- 
ways imports  an  obligation  to  pay  at  that 
place  or  on  that  day,  and  a  failure  to  pay 
at  the  place  or  on  the  day  stipulated  is  a 
violation  of  the  contract.  And  so,  a  con- 
tract to  pay  a  sum  of  money,    which  by  its 


express  terms  is  made  payable  in  a  certain 
kind  of  currency,  imports  an  obligation  on 
the  part  of  the  obligor  to  pay,  and  of  the 
obligee  to  receive,  that  currency.  Suppose 
the  obligation  was,  that  the  obligor  prom- 
ised to  pay  on  the  1st  January  1863,  $1,000, 
payable  in  Confederate  treasury  notes,  could 
it  be  possibly  maintained  before  any  court 
that  if  the  obligor  failed  to  pay  on  that 
day,  then  the  obligee  might  demand  gold, 
and  that  the  judgment  should  be  for  $1,000 
in  gold,  when  by  the  express  stipulation  of 
the  parties,  it  was  payable  in  Confederate 
currency?  And  yet,  this  result  inevitably 
follows  if  the  view  of  the  learned  counsel 
be  correct.  I  am  of  opinion  that  in  this 
case  the  obligation  of  the  defendant  was  to 
pay,  and  of  the  plaintiff  was  to  receive, 
Virginia  and  North  Carolina  state  bank 
notes,  and  the  commodity  being  of  a  deter- 
minate quantity,  subject  to  fluctuation  in 
its  market  price,  the  value  of  that  currency 
is  the  thing  that  is  due,  and  that  can  only 
be  estimated  in  damages  by  a  jury.     I  am, 

therefore,  of  opinion  that  an  action  of 
157      debt  will  not  lie  upon  such  an  *^obli- 

gation,  but  that  covenant  is  the  proper 
remedy ;  and  that  the  judgment  of  the  Dis- 
trict court  should  be  affirmed. 

Judgment  of  the  District  court  affirmed. 


158  •Wright  v.  Rambo. 

Jane  Term,  1871.  WytheyiUe. 

Absentt  Anderson,  J. 

I .  AttachiiMatJ— Abstameiit  of— 3uff Ictont  Cause— Bur- 
den off  Proof.*— Upon  a  motion  by  the  defendant 
to  abate  an  attachment  which  had  been  sued  oat 
affainat  his  property  by  the  plaintiff,  the  onns  is 
on  the  plaintiff  to  show  that  the  attachment  was 
issued  on  sufficient  cause,  and  he  may,  therefore, 
be  required  to  introduce  his  evidence  first. 

a.  Appellate  Proceedings— No  Jury— Error  In  Order  of 
Hearing:  Bvldence.— Where  a  case  is  heard  by  the 
court  without  a  Jury,  an  appellate  court  will 
not  reverse  the  Judgment,  though  the  court  below 
may  have  erred  in  requiring  the  plaintiff  to  in- 
troduce his  evidence  firsL  In  such  a  case,  it  is  a 
matter  of  perfect  indifference  in  what  order  the 
evidence  is  heard. 

3.  Attachments  —  Abatement  of — Bvldence—  Declara- 
tions of  Wife  off  Debtor.— Upon  a  motion  by  the  de< 
fendant  to  abate  an  attachment  which  has  been 
sued  out  against  his  property  by  the  plaintiff,  the 
admissions  and  declarations  of  the  wife  of  the 
defendant  are  not  admissible  in  evidence  for  the 
plaintiff  to  prove  the  intention  of  the  defendant  to 
move  with  his  property  from  the  State,  unless  they 
were  a  part  of  the  ret  getta  of  an  act  which  was 
evidence,  and  which  they  might  reasonably  tend 
to  explain. 

4.  Same— Same— Same— Declarations  of  Debtor  after 

Date  of  Attachment.— Upon  such  a  motion,  the  de- 
fendant's intention  and  declarations  as  to  leaving 
the  State  after  the  date  of  the  attachment,  are 
not  admissible  as  evidence. 

•For  further  authority  for  the  proposition  that  the 
onu»  probandi  that  attachment  was  issued  on  suffi- 
cient cause  rests  on  the  plaintiff,  see  the  principal 
case  approved  in  Sublett  v.  Wood,  76  Va.  880; 
Burruss  v.  Trant  88  Va.  061, 14  S.  E.  Rep.  846. 
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On  the  28th  of  June  1869,  Robert  Wright 
instituted  an  action  of  assumpsit  against 
J.  C.  Rambo;  and  on  the  same  day,  upon 
an  affidavit  that  Rambo  was  justly  indebted 
to  him  to  the  amount  at  least  of  five  hun- 
dred dollars,  and  that  he  believes  that  the 
said  Rambo  intends  to  remove  his  estate, 
or  a  material  part  thereof,  out  of  this  com- 
monwealth, so  that  process  of  execution  on 
a     judgment      in      his      suit,     when 

159  obtained,      will    be    unavailable,  *^he 
sued  out  an    attachment    against  the 

estate  of  Rambo;  which  was  levied  on  cer- 
tain real  and  personal  property  mentioned 
in  the  return. 

At  the  next  term  of  the  court,  held  in 
September,  Rambo  moved  the  court  to  abate 
the  attachment ;  and  neither  of  the  parties 
requiring  a  jury,  the  court  after  hearing 
the  evidence  rendered  a  judgment  that  the 
attachment  be  abated. 

In  the  progress  of  the  trial  the  plaintiff 
took  several  exceptions  to  the  rulings  of  the 
court;  and  also  excepted  to  the  judgment; 
and  all  the  evidence  is  set  out  in   the  bill. 

Before  any  evidence  was  heard  by  the 
court  the  plaintiff  insisted  thai  the  onus 
was  upon  the  defendant  to  prove  that  the 
attachment  had  been  improperly  sued  out, 
and  should  therefore  be  required  first  to 
introduce  his  testimony.  But  the  court 
overruled  this  motion,  and  required  the 
plaintiff  to  introduce  his  evidence  first. 
And  to  this  ruling  the    plaintiff  excepted. 

After  the  plaintiff  had  proved  that  the 
defendant,  about  two  months  before  the 
suing  out  of  the  attachment,  had  offered 
to  sell  to  the  plaintiff  his  (the  defendant's) 
lands,  stating  that  he  desired  to  sell  out 
and  remove  from  Virginia  to  the  West,  and 
also  that  about  the  same  time  defendant 
had  on  various  occasions  repeated  to  others 
that  if  he  could  sell  his  property  at  a  fair 
value,  he  desired  to  remove  from  the  State, 
proposed  further  to  prove  that  Mrs.  Rambo, 
the  wife  of  the  defendant,  had  on  more 
than  one  occasion  within  two  or  three 
months  next  preceding  the  issuing  of 
the  attachment,  announced  to  Various 
persons,  that  her  husband  and  herself 
intended  to  remove  with  their  family 
from  the  State  of  Virginia  to  the  West 
as  soon  as  they  could  make  read)',  and 
were  desirous  to  go  before  hot  summer 
weather,  if  they  could  get  off.  But  the 
defendant  objected  to  the  introduction  of 
this  testimony ;  and  the  court  sustained  the 
objection :  and  the  plaintiff  excepted. 

160  *The  plaintiff  further  offered  to 
prove  that,  since  the  issue  of  the  at- 
tachment, the  defendant  had  entertained  an 
intention  to  sell  off  his  property,  an  leave 
the  State  as  soon  as  practicable,  and  had  so 
declared,  on  more  occasions  than  one,  since 
the  said  attachment  was  issued.  To  which 
evidence  the  defendant  objected;  and  the 
court  sustained  the  objection:  and  the 
plaintiff  again  excepted. 

It  appears  that,  after  the  plaintiff  had 
proved  the  defendant's  proposition  and  dec- 
laration to  him,  as  before  stated,  he  further 
proved  that  defendant  had,   about  the  same 


time,  said  to  another  person,  that  if  he  could 
sell  his  property,  he  would  leave  the  State 
and  go  West ;  and  he  also  proved  by  defend- 
ant's brother,  and  another  witness,  that 
defendant  had,  prior  to  the  1st  of  May  1869, 
and  about  that  time,  declared  to  each  of 
them,  individually,  that  if  he  could  sell 
out  his  property  at  a  fair  value,  he  would 
leave  the  State ;  qualifying  the  declaration 
to  his  brother,  by  saying  he  did  not  believe 
he  could  get  a  fair  value  for  it. 

The  defendant  proved,  by  his  own  evi- 
dence as  a  witness,  that,  at  the  time  of  suing 
out  the  attachment,  he  entertained  no 
intention  of  removing  of  himself  or  his 
property  beyond  the  limits  of  the  State  of 
Virginia;  and  further,  that  according  to 
his  present  recollection,  he  had  neither 
entertained  an  intention  to  remove  his  prop- 
erty, nor  declared  such  intention,  as  proved 
by  the  other  witnesses.  That  prior  to 
the  month  of  May  1869,  when  he  repaired 
his  mill,  he  had  designed,  if  he  could  judi- 
ciously sell  his  property,  to  remove  from 
the  State;  but  had  no  such  intention  after- 
wards. And  he  further  proved  by  two 
witnesses,  with  whom  he  is  and  has  been 
in  regular  and  intimate  intercourse,  that 
they  had  never  heard  him,  at  the  time  of 
the^uing  out  of  the  attachment,  or  pre- 
viously, talk  of  removing  himself  or  his 
property  from  the  State.  Upon  this  evi- 
dence the  court  rendered  the  judgment 
161  abating  the  attachment :  the  *plain- 
tiff  thereupon  excepted,  and  applied 
to  this  court  for  supersedeas;  which  was 
awarded. 

J.  T.  Campbell,  for  the  appellant. 

Jno.  A.  Campbell,  for  the  appellee. 

MONCURK,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  Circuit 
court  did  not  err  in  refusing  to  admit  evi- 
dence of  the  conversations  and  declarations 
of  the  wife  of  the  defendant  in  regard  to 
his  removal  from  the  State,  as  mentioned 
in  the  first  bill  of  exceptions.  The  case 
comes  within  the  general  rule,  that  a  wife's 
declarations  and  admissions  are  inadmissi- 
ble evidence  against  her  husband,  and  not 
within  any  exception  to  that  rule.  The 
conversations  and  declarations  which  were 
offered  in  evidence  in  this  case  were  not 
admissible  as  part  of  the  res  gestae,  for  thej 
did  not  accompany  any  act  which  was  itself 
evidence  and  which  they  might  reasonably 
tend  to  explain. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  excluding  evi- 
dence of  defendant's  intention  and  declara- 
tions as  to  leaving  the  State  since  the  date 
of  the '  attachment,  as  mentioned  in  the 
second  bill  of  exceptions.  The  fact  in  con- 
troversy is  the  existence,  at  the  time  of 
suing  out  the  attachment,  of  an  intention 
on  the  part  of  the  defendant  to  remove  out 
of  the  State.  The  existence  of  snch  an 
intention  formed  afterwards  is  not  material, 
and  not  a  sufficient    ground  for  suing  out 
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an  attachment.  Declarations  of  the  defend- 
ant made  since  the  date  of  the  attachment, 
as  to  his  then  existing*  intention  to  remove 
from  the  State,  are  not,  in  themselves,  evi- 
dence tending-  to  prove  the  existence  of  such 
an  attention  at  the  time  of  suing^  out  the  at- 
tachment. They  mig-ht,  perhaps,  be  made  so 
recently  after  that  time,  or  have  connection 
with,  or  make  such  reference  to  it  as  to 
tend  to  show  the  existence  of  such  intention 
at    that    time;   and    thus  become  ad- 

162  missible     evidence.     *But    then     the 
special  circumstances     making  them 

admissible,  must  be  affirmativel3*  shown 
and  set  out  in  the  bill  of  exceptions  by  the 
party  who  offers  the  evidence;  otherwise, 
they  will  not  be  presumed  by  the  appellate 
court  to  have  existed. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  refusing  to  re- 
quire the  defendant  to  introduce  his  testi- 
mony first,  and  requiring  the  plaintiff  to 
introduce  his  evidence  first,  as  mentioned 
in  the  third  bill  of  exceptions.  The  Code, 
chapter  151,  {  22,  page  650,  declares  that  **the 
right  to  sue  out  any  such  attachment  may  be 
contested ;  and  when  the  court  is  of  opinion 
that  it  was  issued  on  false  suggestions,  or 
without  sufficient  cause,  judgment  shall 
be  entered  that  the  attachment  be  abated. '* 
The  attachment  in  such  a  case  as  this  is 
issued  on  ex  parte  affidavit,  as  prescribed 
by  the  Code,  ch.  151,  {  2.  But  the  defend- 
ant may  contest  the  right  to  sue  it  out, 
as  above  mentioned.  In  other  words,  he 
may  deny  the  right  to  sue  it  out.  And 
thus  there  is  an  issue  made  up  between  the 
parties,  on  the  question  of  right.  Of  that 
issue  the  plaintiff  has  the  affirmative,  and 
the  defendant  the  negative ;  and  the  general 
rule  is  that  the  party  having  the  affirmative 
must  begin,  and  especially  when  such  party 
is  the  plaintiff. 

But  the  court  is  further  of  opinion,  that 
even  if  the  Circuit  court  erred  in  this  re- 
spect, it  was  not  an  error  to  the  prejudice  of 
the  plaintiff,  or  for  which  the  judgment 
ought  to  be  reversed.  The  case  was  tried 
by  the  court  without  the  intervention  of  a 
jury.  All  the  evidence  on  both  sides  was 
beard,  and  the  order  in  which  it  was  heard, 
seems  to  be  a  matterof  perfect  indifference. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  abating  the 
attachment,  as  mentioned  in  the  fourth  and 
last  bill  of  exceptions.  The  preponderance 
of  evidence,  all  of  which  is  set  out  in  that 
bill,  is  decidedly  in  favor  of  the  defendant. 
But,  even  if  there  had  been  a  preponder- 
ance   the    other   way,     yet    the    bill, 

163  *being  a  certificate  of  evidence  merely, 
and    not     facts,     and     the    evidence 

being  conflicting,  and  the  defendant's 
evidence,  if  true,  proving  that  at  the 
time  of  the  suing  out  of  the  attachments  he 
did  not  intend  to  remove  from  the  State,  the 
court  would  have  to  regard  the  bill  as  a 
demurrer  to  the  evidence,  and  to  affirm  the 
judgment,  according  to  the  doctrine  settled 
by  this  court  in  the  cases  of  Mitchell,  &c. 
V.  Baratta,  Ac. ;  and  Same  v.  Riviera,  &c., 
17  Gratt.  445. 


The  court  is,  therefore,  of  opinion  that 
there  is  no  error  in  the  judgment;  and  that 
it  be  affirmed. 

Judgment  affirmed. 


164  *Mitchetl  v.  Thorne  &  al. 

June  Term.  1871,  WytheviUe. 
Absent,  Anderson,  J. 

I.  Public  Roads— Change  of— Order— Form  off.— Upon 
application  for  tlie  change  of  a  road,  the  order 
directs  the  viewers  to  view  the  proposed  altera- 
tion of  the  road  (describingr  it),  and  to  return  to 
the  court  a  report  of  such  view  in  the  manner 
prescribed  by  law.  It  would  have  been  more  for- 
mal, and  therefore  better,  to  follow  the  terms  of 
the  law  in  the  order:  but  the  order  is  substan- 
tially and  sufficiently  conformed  to  it 

3.  Same— Sauio— Statute— Viewers  Need  Not  Be  5wom. 

—Under  the  present  law,  Code,  ch.  53.  f  6.  the 
viewers  appointed  to  view  the  alteration  proposed 
id  a  road,  and  report  to  the  court,  are  not  re- 
quired to  be  sworn.  And  though  the  order  ap- 
pointing them  directs  them  to  be  sworn,  it  need 
not  be  done. 

3.  Same— Same— Statute— Suffflclent  Compliance  with. 
—What  is  a  sufficient  compliance  by  the  viewers 
in  their  report  with  the  directions  of  the  2d  and 
4th  sections  of  the  act,  Ck)de.  ch.  52. 

4.  3ame— Same— Writ  of  Ad  Quod  Damnum— Objections. 
—The  writ  of  ad  quod  damnum^  issued  in  such  a 
case,  is  defective  for  not  directing  any  enquiry  as 
to  "damage  to  the  residue  of  the  tract  beyond 
the  peculiar  benefits  which  will  be  derived  in  re- 
spect to  such  residue  from  the  road.'*  And  the 
Inquest  taken  on  such  writ,  not  making  this  en- 
quiry, is  defective.  And  for  this  defect  both  the 
writ  and  inquest  will  be  quashed,  if  the  motion  to 
quash  is  made  at  the  proper  time. 

5.  5ame— Same— 5ame— Same— Waiver  off  Objections.* 

—In  such  a  case  the  defendant  not  having^  made 
any  motion  to  quash  the  writ  and  inquest  in  the 
County  court,  but  ffoinr  to  trial  on  the  merits,  he 
waived  the  objection  to  the  writ  and  inquest:  and 
it  is  too  late  to  move  to  quash  them  or  any  other 
of  the  proceedings  in  the  Circuit  court. 

6.  3ame— Same— Proceedings  Irregular- Exceptions  In 
A|>pellate  Court.— Althoncrh  in  such  cases  there  is 
an  appeal  as  of  rlcrht,  and  viva  voce  testimony  is 
heard  in  the  Circuit  court  on  such  appeal,  yet.  as  a 
general  rule,  a  party  must  make  any  objections 
he  may  have  to  the  proceedlnirs  in  the  court 
of  oriirinal  Jurisdiction;  and  if  he  permits  such 
proceedings,  to  progress  to  the  final  trial  of  the 
case,  without  making'  the  objections,  he  will  be 
held  to  have  waived  them,  and  cannot  make  them 

for  the  first  time  in  the  appellate  courL 

1^    *7.    Same  —  Same  —  Appellate     Proceedings  — 
"Right  to  Begin.'*— In  such  a  case  on  appeal  by 

the  defendant,  it  is  his  right  and  duty  to  begin;  the 

Judgment   of  the  County  court  being  prima /a<7i« 

right. 
8.  Same— Same— Damages  Insufficient— Objections    to 

lnquest.t— The  regular  mode  of  objecting  to  the  in- 

♦See  Jeter  v.  Board.  27  Gratt.  016.  and  cases  cited. 

tCondemnatlon  Proceedings  — Damages— Report  of 
Commissioners— Presumption.— In  Cranford.  etc.,  Co. 
V.  Baum,  07  Va.  508,  24  S.  E.  Rep.  006.  the  principal 
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quest  of  the  Jury  on  account  of  tbe  small  amount 
of  the  dam  affes  assessed.  >is,  by  amotion  to  quash 
the  inquest;  on  which  motion  evidence  will  be 
heard  to  prove  the  damasre  assessed  is  insuffi- 
cient. Until  this  is  shown  the  inquest  is  conclusive 
on  the  question  of  damasres. 

9.  Same— Same— Same— Same.— This  objection  may. 
however,  be  made  on  the  hearing :  and  evidence 
may  be  then  introduced  by  either  party,  to  show 
the  damages  assessed  are  either  adequate  or  in- 
adequate. 

ID.  Same— 3ame—5ame— Introduction  off  Evidence 
In  Appellate  Court.— So  in  such  case  upon  appeal 
by  the  defendant,  he  is  entitled  to  introduce 
evidence  in  the  Circuit  court  to  prove  the  Inade- 
quacy of  damages  assessed  by  the  inquest. 

II  Same— Same  — Damages  — How  AMeMed.t— In  as- 
sessing the  damages  in  such  a  case,  the  defendant 
is  entitled  to  have  the  value  of  the  land  taken  for 
the  road,  without  deduction,  and  such  further 
damage  as  the  residue  of  his  tract  will  sustain 
beyond  the  peculiar  benefits  which  will  be  de- 
rived to  said  residue  from  the  road. 

This  was  a  proceeding  in  the  County  court 
of  Carroll  county,  by  Wm.  C.  Thornton  and 
James  B.  Crockett,  to  have  a  change  made 
in  the  route  of  a  public  road  in  that  county. 
The  route  as  proposed  passed  through  the 
lands  of  A.  H.  Mitchell.  The  case  is  fully 
stated  by  Judge  Moncure  in  delivering  the 
opinion  of  the   court. 

Tipton,  for  the  appellant. 

Walker,  for  the  appellee. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Carroll  county,  affirming 
a  judgment  of  the  County  court  of  said 
county,  establishing  an  alteration  in  a 
public  road.  The  proceedings  in  the  case 
were,  in  substance,  as  follows: 

On  the  Sth  of  October  1868,  on  motion  of 
William  C.  Thornton  and  James  B.  Crockett, 

case  was  cited  as  authority  for  the  proposition  that 

•  the  report  of  commissioners  is  to  be  regarded  as 
conclusive  on  the  question  of  damages  until  it  is 
shown  to  the  satisfaction  of  the  court  to  be  insuffi- 
cient. 

And  in  Neale  v.  Farlnholt,  70  Va.  60,  the  court  said: 
"All  acts  are  presumed  to  be  rightly  done  until  the 

•  contrary  appears,  and  are  consequently  to  be 
affirmed.  See  Markham  v.  Boyd.  22  Gratt.  544  :  For- 
rer  v.  Coffman,  ZSOratt  871-3;  Mitchell  v.  Thornton* 
21  Gratt  164;  Broom's  Leg.  Max.  720." 

^Saine— Damages— How  Assessed.— See  the  proposi- 
tion laid  down  in  the  eleventh  headnote  approved  in 
Bailey  v.  Com.,  78  Va.  28;  City  of  Norfolk  v.  Cham- 
berlain. 80  Va.  243.  16  S.  E.  Rep.  730;  Watts  v.  Norfolk, 
etc..  R.  Co..  SOW.  Va.  200. 10 S.  E.  Rep.  522. 

In  Railroad  Co.  v.  Foreman.  24  W.  Va.  978.  the 
principal  case  was  cited  as  authorizing  the  proposi- 
tion that  the  benefits  to  be  considered  in  reduction 
of  damages  in  condemnation  proceedings  are  con- 
fined to  such  as  are  direct  and  peculiar  to  the  owner 
of  the  land,  excluding  those  which  he  shai^es  with 
other  members  of  the  community  whose  property  is 
not  taken. 


viewers  were  appointed  by  the  County  conrtt 
to  view  the  proposed    alteration  and  return 
their  report  to  the  court. 

166  *On  the   6th  of  January    1869,   the 
viewers  returned  their  report;  and  it 

appearing  that  A.  H.  Mitchell,  through 
whose  lands  said  road  will  pass,  if  altered 
as  proposed,  objected  to  the  location  of  tbe 
same  throug-h  his  lands,  and  claimed  dam- 
ages therefor,  it  was  ordered  that  he  be 
summoned  to  appear  on  the  first  day  of  the 
next  term  to  show  cause  why  such  altera- 
tion should  not  be  made;  which  summcas 
was  accordingly  awarded  and  executed. 

On  the  1st  of  February  1869,  said  MitcheU 
appeared  in  obedience  to  the  summons,  and 
entered  himself  as  contestant  to  the  applica- 
tion ;  and  on  his  motion,  a  writ  of  ad  quod 
damnum  was  awarded. 

The  writ  was  accordingly  issued,  and  an 
inquest  was  taken  and  returned  in  a  pur- 
suance thereof ;  in  which  inquest,  the  jurj 
stated  that  the  proposed  alteration  ^ronld  be 
of  no  damage  to  said  Mitchell  if  his  land 
were  taken  therefor  as  proposed. 

On  the  4th  of  August  1869,  the  case  came 
on  to  be  heard,  and  sundry  witnesses  being 
examined,  and  the  court  having  fuUy  con- 
sidered, as  well  the  report  of  the  viewers 
and  the  inquest  of  the  jury,  as  the  evidence 
adduced,  was  of  opinion,  that  the  said 
alteration  should  be  made  and  established; 
which  was  accordingly  ordered:  and  the 
applicants,  Thornton  and  Crockett  recovered 
their  costs  of  Mitchell.  Whereupon,  the  said 
Mitchell  took  an  appeal,  as  of  right,  from 
the  said  judgment  of  the  County  court  to 
the  Circuit  court. 

On  the  27th  day  of  the  same  month, 
August  1869,  the  cause  was  docketed  in  tht 
Circuit  court,  and  continued;  and  on  tbe 
9th  of  September  1870,  it  came  on  to  be 
heard  in  that  court.  But  before  the  opening 
of  this  case  upon  its  merits,  sundry  motions 
were  made  by  the  appellant,  Mitchell,  and 
overruled  by  the  court.  He  moved  as  fol- 
lows, to  wit : 

1st.    To   quash  the   order   made     by   the 
County  court  appointing  viewers. 

167  ♦2dly.  To  quash   the   report  of  the 
viewers. 

3rdly.  To  quash  the  writ  of  ad  quod 
damnum,  and  the  inquest  of  the  jury 
returned  in  obedience  to  the  same. 

4thly.  To  set  aside  the  verdict  of  the  in- 
quest, upon  the  ground  that  the  same  was 
made  and  founded  in  mistake  and  misappre- 
hension ;  and  also  upon  the  ground  that  one 
of  the  jurors  was  related  to  the  wife  of  Crock- 
ett, one  of  the  appellees :  and  the  appellant 
offered  witnesses  to  prove  these  facts.  This 
motion,  with  the  others,  was  overruled,  on 
the  ground  that  the  record  showed  no  objec- 
tions to  either  the  order,  report  of  viewers,  or 
the  inquest  of  the  jury,  having  been  made 
in  the  County  court.  Thereupon,  the  par- 
ties announced  themselves  ready ;  and  the 
court  held  that  the  appellant  should  begin 
his  case ;  and  a  witness  was  introduced  by 
him,  and  the  question  asked,  *' what  dam- 
age the  appellant  would  sustain  if  the 
alteration    of  the    road    was  established  as 
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proposed?'*  Upon  objection,  this  question 
^w^as  not  permitted  by  the  court  to  be 
ansiwered;  on  the  ground  that  the  inquest 
of  the  jury  was  conclusive  on  the  question 
of  damage.  The  appellant  then  moved  the 
court  to  set  aside  the  inquest  of  the  jury, 
on  the  ground  of  evidence  discovered  since 
the  appeal  was  granted ;  and  introduced  a 
witness  to  sustain  the  motion;  but  the 
court  overruled  it,  and  refused  to  hear  the 
^fvitness.  And,  thereupon,  came  sundry  wit- 
nesses for  each  party,  who  being  sworn  and 
fully  heard,  and  all  the  circumstances  being 
considered,  the  court  was  of  opinion  that 
there  ,was  no  error  in  the  judgment  of  the 
County  court,  and  affirmed  the  same  with 
costs.  And  the  court  certified  that  all  the 
testimony  heard  was  upon  the  question  of 
the  convenience  or  inconvenience,  to  the 
public  as  well  as  individuals ;  and  that  the 
court  refused  to  hear  a  testimony  on  any 
other  question,  in  reference  to  establishing 
said  alteration,  and  excluded  all  the  testi- 
mony offered  by  the  appellant  to  prove  that 
he  sustained  damage  by  such  altera- 
168  tion,  and  ^refused  to  permit  him  to 
prove  that  he  sustained  such  damage. 
This  certificate  was  given,  that  it  might 
have  the  effect  of  a  bill  of  exceptions  taken 
by  the  appellant. 

To  this  judgment  of  the  Circuit  court,  a 
supersedeas  was  awarded  by  a  judge  of 
this  court,  on  the  petition  of  the  said  appel- 
lant, Mitchell ;  and  that  is  the  case  we  now 
have  to  decide. 

In  the  said  petition  there  are  several 
assignments  of  error,  which  we  will  now 
proceed  to  consider  in  the  order  in  which 
they  are  assigned.  These  errors,  in  the 
wo'ds  in  which  they  are  assigned,  and  our 
views  in  regard  to  each  of  them,  are  as  fol- 
lows : 

Ist.  ''The  court  erred  in  refusing  to  quash 
the  order  of  the  County  court  appointing 
viewers. ' ' 

The  Code,  ch.  52,  {  6,  directs  viewers  to 
be  appointed  **to  view  the  ground  and  re- 
port to  the  court  the  conveniences  and  in- 
conveniences that  will  result,  as  well  to 
individuals  as  the  public,  if  such  road,  Ac, 
shall  be  as  proposed ;  and  especially  whether 
any  yard,  garden,  orchard,  or  any  part 
thereof,  will  in  such  case  have  to  be  taken." 
The  order  in  this  case  was,  that  the  per- 
sons named  as  viewers,  ''being  first  duly 
sworn  for  that  purpose,  do  view  a  proposed 
alteration  of  the  Dry  Spur  road"  (describ- 
ing it,)  and  "return  to  the  court  a  report  of 
such  view  in  the  manner  prescribed  by 
law." 

It  would  have  been  more  formal,  and 
therefore  better,  to  follow  the  terms  of 
the  law  in  the  order.  But  we  think  the 
order  substantially  and  sufficiently  con- 
forms to  the  law.  In  directing  the  viewers 
"to  return  to  the  court  a  report  of  such 
view  in  the  manner  prescribed  by  law," 
the  terms  of  the  law  seem,  in  effect,  to  be 
embodied  in  the  court  order. 

"2d.  The  court  erred  in  refusing  to  quash 
the  report  of  the  viewers,  and  overruling 
appellant's  motion  to  do  so." 


The  duties  of  the  viewers   are  prescribed 
in  ch.  52,  2  6  of  the    Code,  providing 

169  for  their  appointment  as  above  *men- 
tioned.      The      7th     section,      which 

speaks  only  of  "the  commissioner  acting 
under  the  preceding  or  the  4th  sec- 
tion," may  also  be  applied  to  view- 
ers, so  far  as  it  is  properly  applicable  to 
them.  It  directs,  among  other  things,  that 
the  commissioner  "shall  particularly  report 
the  facts  and  circumstances  in  his  opinion 
useful  in  enabling  the  court  to  determine 
the  expediency  of  establishing  or  altering 
the  road,"  &c.  "He  shall  report  the  names 
of  the  land  owners  on  such  route,  and  state 
which  of  them  require  compensation,  the 
probable  amount  thereof,  and  any  other 
matter  which  he  may  deem  pertinent.  A 
map  or  diagram  of  such  route  shall  be 
returned  with  his  report." 

Two  objections  are  made  to  the  report 
of  the  viewers  in  this  case :  1st,  that  it  is 
not  made  on  oath,  although  the  order  of 
court  appointing  them  expressly  required 
it  to  be  so  made ;  and  2dly,  that  it  is  defec- 
tive in  not  stating  all  the  circumstances 
connected  with  the  alteration.  "It  simply 
says  it  will  shorten  the  distance;  but 
whether  the  road  will  pass  over  a  precipice, 
a  swamp,  or  any  thing  else,  it  is  altogether 
silent." 

As  to  the  1st  objection,  though  the  former 
law,  2  Rev.  Co.  of  1819,  ch.  231  {  1,  which 
was  in  force  when  the  present  Code  took 
effect,  required  the  viewers  to  be  sworn,  the 
present  law  does  not.  It  is  argued  that  the 
former  law  was  not  intended  to  be  changed 
in  this  respect,  and  that  we  must  construe 
the  present  law  as  requiring  the  viewers 
to  be  sworn.  We  do  not  think  so.  There 
is  not  in  the  new  law  a  mere  change  of  the 
phraseology  of  the  old,  or  a  mere  omission 
of  immaterial  words  used  in  the  old;  but 
material  words  used  in  the  old,  are  omitted 
in  the  new  law;  and  we  think  a  corre- 
sponding change  of  intention  is  thus  plainly 
indicated.  That  the  order  appointing  the 
viewers  uses  the  words,  "being  first  duly 
sworn,"  can  make  no  difference  if  the  law 
does  not  require  them  to  be  sworn.  The 
order,  no  doubt,  followed  the  form  of 

170  the   old    law.     *As     to    the   case    of 
Fisher  v.  Smith,  5  Leigh,   611,  cited 

by  the  counsel  for  the  plaintiff  in  error,  it 
is  sufficient,  for  the  present,  to  say  that  it 
was  decided  under  the  old  law.  As  to  the 
second  objection,  that  the  report  does  not 
state  all  the  circumstances  connected  with 
the  alteration.  It  does  not  appear  that 
there  were  any  other,  material  to  be  stated, 
than  those  which  are  stated.  It  states  that 
"the  proposed  alteration  will  not  pass 
through  any  yard,  garden  or  orchard,  and 
will  be  of  great  convenience  to  the  public, 
especially  in  the  west  and  southwest  por- 
tion of  this  county,  and  will  be  of  no  incon- 
venience to  any  individual.  The  proposed 
road  will  pass  through  thje  lands  of  A.  H. 
Mitchell,  Esq.,  who  objects  to  its  location, 
and  claims  damages  to  the  amount  of  $300. 
One  of  the  main  conveniences  to  be  derived 
from  the  proposed  change  is,  the  shortening 
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of  the  distance  from  the  point  at  which  said 
change  will  start,  to  the  intersection  with 
the  turnpike,  which  will  be  reduced  to  about 
one-third  of  the  distance  that  the  public  are 
now  required  to  travel,  as  will  be  seen  by 
reference  to  the  annexed  diagram."  We 
think  the  report  sufficiently  complies  with 
the  requisition  of  the  law. 

*'3d.  The  court  erred  in  overruling  appel- 
lant's motion  to  quash  the  writ  of  ad 
quod  damnum,  and  the  inquest  of  the  jury.  ** 

The  Code,  ch.  52,  {  10,  directs  that  '^such 
writ  shall  command  the  sheriff  to  sum- 
mon and  impanel  a  jury  of  twelve  free- 
holders of  the  vicinage,  not  related  to  either 
party,  to  meet  on  the  lands  of  such  pro- 
prietors or  tenants  as  may  be  named  in  the 
order  and  writ,  at  a  certain  place  and  day 
therein  also  specified,  of  which  notice  shall 
be  given,"  &c. 

The  writ  which  was  issued  in  this  case, 
commanded  the  sheriff  to  summon  and  im- 
panel twelve  able  and  discreet  freeholders 
of  the  vicinage,  no  ways  related  to  either 
party,  to  meet  at  some  certain  place,  on 
the  ground  through  which  the  proposed 
alteration  is  intended  to  pass, 
171  *on  the  18th  day  of  the  present  month, 
(the  day  named  in  order  awarding  the 
writ),  which  freeholders,  taking  nothing, 
&c.,  shall  be  charged  by  you,  impartially 
and  to  the  best  of  their  skill  and  judgment, 
to  view  the  land  through  which  the  pro- 
posed alteration  is  to  be  conducted,  and  say 
to  what  damage  it  will  be  of  to  the  said  A. 
H.  Mitchell,  taking  into  estimation  as  well 
the  use  of  the  land  to  be  laid  open  for  said 
road,  as  the  additional  fencing  which  will 
thereby  be  rendered  necessary,  &c.  This 
writ  seems  to  pursue  the  form  which  was 
used  under  the  old  law,  the  draftsman  not 
adverting  to  the  change  which  had  been 
made  in  the  terms  of  that  law  by  the  present 
Code.  It  is  proper,  of  course,  always  to 
adhere  as  closely  as  possible  to  the  terms  of 
the  existing  law ;  though  if  its  directions  be 
substantially  complied  with,  it  will  gener- 
ally be  sufficient.  Now  here  we  observe,  that 
the  directions  of  the  Code  in  regard  to  the 
form  of  the  writ  are  very  simple  and  few, 
and  the  writ  issued  in  this  case  fully  com- 
plies with  those  directions.  But  it  does 
something  more,  and  directs  the  jury,  in 
ascertaining  the  damage,  to  take  '4nto 
estimation  as  well  the  use  of  the  land  to  be 
laid  open  for  said  road  as  the  additional 
fencing  which  will  thereby  be  rendered 
necessary,"  &c. 

The  inquest  of  the  jury  conforms  to  the 
writ  in  regard  to  * 'taking  into  estimation, 
as  well  the  use  of  the  land  which  will  be 
laid  open  for  said  road,  as  the  additional 
fencing  which  will  thereby  be  rendered 
necessary,'*  and  states  that  the  *'said  free- 
holders, being  so  empannelled,  sworn  and 
charged  in  upon  the  said  lands  through 
which  the  said  alteration  is  proposed  to  be 
made,  and  having  viewed  the  same,  upon 
their  oaths  do  say,  *that  it  will  be  of  no 
damage  to  the  said  A.  H.  Mitchell,  if  the 
said  lands  are  taken  as  proposed.'  " 

The  next  section,  to  wit:    section   11    of 


chapter  56,   prescribes  the  duty  of  the  jmy. 

and    declares,  among    other   things  nniKc- 

essary  to    be    mentioned,    that    *'the  jnrr. 

after  being  duly  sworn  by  the  sherif. 

172  shall    view    •the    lands     of    the  pro- 
prietors and    tenants    so    named,  aad 

ascertain  what  will  be  a  just  com pensa tics 
to  each  proprietor  and  tenant  so  named,  fii?r 
the  land  of  his  proposed  to  be  taken,  »d 
for  the  damage  to  the  residue  of  the  tract 
beyond  the  peculiar  benefits  which  will  be 
derived  in  respect  to  such  residue,  from  the 
road." 

Now,  if  a  motion  had  been  made  by  Mitcb* 
ell  in  the  County  court  to  quash  the  writ 
of  ad  quod  damnum  and  the  inquest  of  ti» 
jury,  for  not  directing  or  making  aar 
enquiry  as  to  *' damage  to  the  residue  of  tiie 
tract  beyond  the  peculiar  benefits  wfaid 
will  be  derived  in  respect  to  such  residue* 
from  the  road,"  it  would  have  been  proper 
to  have  sustained  that  motion.  But  no 
such  motion  was  made  in  that  court:  bo 
doubt  because  there  was  no  such  damage,  cc 
rather  because  the  said  Mitchell  wis 
satisfied  that  the  enquiry  directed  by  the 
writ  and  made  by  the  jury,  which  con- 
formed to  the  old  law,  was  sufficient!? 
extensive  to  embrace  aU  the  damage  to 
which  he  was  entitled ;  and  he  went  to  trial 
upon  the  merits.  Whereupon,  sundry  wit- 
nesses being  sworn  and  examined,  and  the 
court  having  fully  considered,  as  well  the  re- 
port of  the  viewers,  and  the  inquest  of  the 
jury,  as  the  other  evidence  adduced,  the 
judgment  was,  that  the  proposed  alteratioo 
of  the  road  should  be  made  and  established 
as  recommended  by  the  viewers.  And  tbc 
said  Mitchell,  thinking  himself  aggrieved 
by  the  said  judgment,  took  an  appeal  of 
right  therefrom. 

We  hold  that  it  was  too  late  for  the 
appellant  to  make  a  motion,  for  the  first 
time,  in  the  appellate  court  to  quash  the 
writ  and  inquest.  By  not  making  it  in  the 
County  court,  but  gfoing  to  trial  there  with- 
out objection  to  the  writ  or  inquest,  he 
waived  any  such  objection.  And  the  same 
may  be  said  in  regard  to  his  motions,  made 
for  the  first  time  in  the  Circuit  court,  to 
quash  the  order  appointing  viewers,  and  to 
quash  the  report  of  the  viewers,  which  sub- 
jects we  have  already  considered.  Besides 
the  reasons  before    assigned   for  sns- 

173  taining  the    *judgment  of    the     Cir- 
cuit court  in  those  respects,  the  failnre 

to  make  such  motions  in  the  County  court 
was,  in  itself,  a  sufficient  reason  for  that 
purpose. 

It  is  true  that  when  the  law  gives  an 
appeal  of  right,  the  appeal  is  *'upon  the 
facts  as  well  as  the  law;  and  viva  voce 
testimony  is  heard  in  the  Circuit  coart. 
In  cases  of  this  kind,  the  record  of  the 
County  or  Corporation  court  contains  no 
i  statement  of  the  evidence ;  and  even  though 
,  the  whole  should  be  set  forth,  the  appellant 
may  introduce  evidence  in  the  Circuit  conrt 
which  was  not  before  the  County  or  Cor- 
poration court.  Hence  arises  the  impossi- 
bility of  determining  upon  a  petition  for  a 
writ  of  error  or  supersedeas,  whether  there 
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-is  error  in  fact  in  any  such  case."     1  Rob. 
i*r. ,  old  ed.,  p.  27. 

But    it    is   also  true,  as  a    general  rule, 
that  a   party  must  make  any  objections  he 
may  have  to  make  to  any  of  the  proceedings 
in  such  A  case,  in  the  court  of  original  juris- 
<^ictioii;  and  if  he  permit    such  proceedings 
to    progress  to  the  final    trial  of  the    case, 
-without  making  any  such  objections,. he  will 
be  held  to  have  waived  them,  and  will  have 
xio  right  to  make  them,  for  the    first   time, 
in  the   appellate    court.     There  can    be    no 
necessity  for  such  a   right,   as    there  is  for 
his  right  to  be  heard  de  novo  on  the  merits 
of  the  case;  and  it  would    be  productive  of 
the    greatest    inconvenience   and   hardship 
to  the  adverse  party,  and   be   unreasonable 
in   the    last  degree,  to  suffer  him  to  waive 
these  objections  in  the  lower  court,  and  take 
his  chances  there  for  a   favorable  decision, 
a.ndy  on  being  dissatisfied  with  the  decision 
a.nd  appealing  from  it,  to    avail   himself  of 
such    objections    in    the     appellate     court, 
and  thus  have  the  judgment  reversed  at  the 
expense    of    his   adversary.     Whereas,    by 
making  the  objections  at  the    proper    time 
and  in  the  proper  court,  the   error,  if  any, 
could  be  corrected  at  once,  and    with  little 
or  no  expense  to  the  parties.     The    correct- 
ness of  this    view    is    self-evident ,    and    is 
sustained  by  the  cases  cited  by  the  counsel 
for   the    defendants  in    error.     Bohn 
174       V.  Sheppard,    4    Munf.     *403;    Lewis 
v.  Washington,    5   Gratt.    265;  Muire 
V.   Falconer,  10  lb.  12. 

Indeed,  the  counsel  on  both  sides  seem  to 
agree  that,  to  some  extent,  a  party  must 
make  such  objections  in  the  court  below,  or 
mrill  be  held  to  have  waived  them,  and  not 
be  allowed  to  make  them,  for  the  first  time, 
in  an  appellate  court.  They  only  differ  as 
to  the  extent  to  which  the  rule  goes.  The 
counsel  for  the  defendants  in  error  con- 
tending that  it  goes  only  to  the  extent 
of  allowing  the  appellate  court,  ex  officio, 
to  reverse  a  judgment  on  a  ground  not 
taken  by  the  appellant  in  the  court  below, 
where  the  public  is  concerned,  or  where 
such  uncertainty  exists  in  the  proceedings 
as  to  prevent  the  appellate  court  from  ren- 
dering a  correct  final  judgment  in  the  case ; 
while  the  counsel  for  the  plaintiff  in  error 
contends  that  the  rule  goes  to  a  greater 
extent ;  but  to  what  precise  extent  he  does 
not  show,  though  he  maintained  that  it 
goes  far  enough  to  embrace  the  grounds  of 
objection  taken  by  his  client  in  this  case,  for 
the  first  time,  in  the  appellate  court.  The 
cases  he  relies  on  to  sustain  his  view  are 
Kppes  V.  Cralle,  1  Munf.  258;  Kownslar  v. 
Ward,  Gilm.  127 ;  and  Fisher  v.  Smith,  5 
X/eigh,  611.  These  cases  go  no  further  than 
to  sustain  the  exception  to  the  extent  to 
which  it  is  admitted  to  exist  by  the  counsel 
for  the  defendants  in  error.  Without  stating 
the  cases,  it  is  sufficient  to  say  that  they 
are  unlike  this  case,  and  do  not  require  us 
to  decide  that  the  objections  made  for  the 
first  time  in  the  Circuit  court,  when  they 
might  just  as  well  have  been  made  in  the 
County  court,  and  no  reason  existed  for  not 
making    them   there,  were   made    in  time. 


The  general  rule  before  referred  to,  is  well 
established,  and  applies  to  the  case,  unless 
it  can  be  shown  that  it  comes  within  some 
special  exception  thereto.  It  does  not  ap- 
pear to  come  within  ^ny  such  exception. 
Whatever  exception,  if  any,  the  cases  relied 
upon  may  establish,  it  does  not  apply  to 
this  case. 

175  ♦We  therefore   think   the    third    as- 
signment of  error  is  not  sustained. 

**4th.  The  court  erred  in  overruling  ap- 
pellant's motio  '  to  set  aside  the  verdict  of 
the  jury,  because  the  same  was  founded  in 
mistake  and  misapprehension,  and  because 
one  of  the  jurors  was  a  relation  of  the  wife 
of  the  appellee  Crockett." 

The  answer  to  this  objection  is,  4hat  it 
might  and  ought  to  have  been  made,  if 
made  at  all,  in  the  County  court ;  but  was 
not  made  there,  and  was  made  for  the  first 
time  in  the  Circuit  court.  Several  months 
elapsed  between  the  return  of  the  inquest 
and  the  trial  of  the  case  in  the  County 
court;  during  which  period  the  plaintiff  in 
error  had  an  ample  opportunity  of  inform- 
ing himself  as  to  the  facts  on  which  this 
motion  was  founded ;  and  it  does  not  appear 
that  he  was  not  fully  aware  of  them  when 
the  verdict  was  rendered  in  the  County 
court. 

**5th.  The  court  erred  in  ruling  appellant 
to  begin,  and  forcing  upon  him  the  neces- 
sity of  proving  a  negative." 

This  is  a  practical  question,  and  the  court 
would  be  averse  to  interfering,  if  at  all, 
with  a  judgment  of  an  inferior  court  on  that 
ground,  at  least,  unless  it  plainly  appeared 
that  a  party  was  prejudiced  thereby.  The 
"right  to  begin, "is  generally  esteemed  a 
valuable  right,  especially  in  the  trial  of 
questions  of  fact.  The  plaintiff  in  error  in 
this  case  seems  to  have  regarded  it  as  a 
burden.  We  think  he  had  the  right,  or  that 
it  was  his  duty  **to  begin,"  the  judgment 
of  the  County  court  which  he  complained 
of  as  erroneous,  being  prima  facie  right. 
At  all  events,  we  think  there  is  no  error  in 
the  judgment  of  the  Circuit  court  in  this 
respect,  to  the  prejudice  of  the  plaintiff  in 
error. 

**6th.  The  court  erred  in  holding  the  in- 
quest of  the  jury  conclusive  on  the  question 
of  the  damages;  and  in  excluding  testi- 
mony offered  by  the  appellant  to  prove 

176  the  damages  he  would  sustain  by  the 
proposed  alteration.     It  was  also  error 

to  hold  that  no  question  was  before  the 
court,  or  could  be  heard,  but  that  of  the 
convenience  or  inconvenience  of  the  altera- 
tion." 

The  regular  mode  of  objecting  to  the  in- 
quest of  the  jury  on  account  of  the  small 
amount  of  the  damage  assessed,  is,  no 
doubt,  by  a  motion  to  quash  the  inquest ; 
on  which  motion,  of  course,  evidence  will 
be  heard  to  prove  that  the  damage  is  insuffi- 
cient ;  and  until  it  is  shown  to  the  satis- 
faction of  the  court  to  be  insufficient,  the 
inquest  will  be  regarded  as  conclusive  on 
the  question  of  damages.  But  the  objec- 
tion, instead  of  being  made  in  that  way, 
may  be  made  when  the   court   comes  to  de- 
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termine,  upon  the  report,  inquest  and  other 
evidence,  if  any,  whether  the  road  shall  be 
established  or  altered  as  proposed.  Section 
13,  of  ch.  52,  of  the  Code,  expressly  author- 
izes the  court  to  hear  other  evidence;  and 
that  evidence  may  be  introduced  by  either 
of  the  contesting  parties,  and  may  relate 
to  the  adequacy  or  inadequacy  of  the  dam- 
ages. In  fact,  the  subject  of  damages  is 
generally  the  chief  subject  which  then 
engages  the  attention  of  the  court :  for  the 
question  whether  public  convenience  re- 
quires the  establishment  of  the  road  or  al- 
teration proposed,  is  passed  upon  by  the 
court  in  awarding  a  writ  of  ad  quod  dam- 
num on  the  report  of  the  viewers ;  although, 
on  the  return  of  the  inquest  under  that 
writ,  the  question  is  again  considered  and 
finally  determined,  upon  the  report,  inquest 
and  other  evidence,  if  any.  And  the  amount 
of  damage  which  the  county  will  have  to 
pay  for  the  road,  as  compared  with  the 
public  or  private  convenience  thereof,  is 
generally  a  material  element  in  the  forma- 
tion of  the  judgment  of  the  court  on  the 
question,  whether,  upon  the  whole  case,  the 
road  shall  be  established  or  not.  The  ap- 
pellant then  had  a  right  to  introduce  evi- 
dence, on  the  final  hearing  of  the  case  in 
the  County  court,  to  prove  that  he  would 
sustain  damage  by  the  alteration  of 
177  said  road  as  proposed,  *and  the  amount 
of  such  damage,  for  which  he  would 
be  entitled  to  compensation  according  to 
law ;  and  if  that  court,  upon  such  evidence, 
had  been  of  opinion  that  such  damage 
would  in  fact  be  sustained,  it  would  have 
been  the  duty  of  that  court  to  have  deter- 
mined upon  the  whole  case,  either  that  the 
road  should  not  be  established  or  altered  as 
proposed,  or  that  the  writ  of  ad  quod  dam- 
num and  inquest  of  the  jury  should^  be  set 
aside,  and  the  case  be  remanded  to  the 
County  court,  with  directions  to  award  an- 
other writ  of  ad  quod  damnum,  and  for  fur- 
ther proceedings  to  be  had  therein.  Thus 
the  introduction  of  evidence  on  the  final 
hearing  has,  in  some  respects  at  least,  the 
effect  of  a  motion  to  quash  the  writ  and 
inquest. 

We  are  therefore  of  opinion  that  -the  Cir- 
cuit court  erred  in  not  permitting  to  be  an- 
swered, the  question  propounded  by  the 
appellant  to  a  witness  introduced  by  him, 
*^what  damage  the  appellant  would  sustain 
if  the  alteration  of  the  road  was  established 
as  proposed  ;'*  and  in  refusing  to  hear  tes- 
timony on  any  other  question  in  reference 
to  establishing  said  alteration,  than  the 
question  of  the  convenience  or  inconven- 
ience to  the  public  as  well  as  individuals  of 
said  alteration ;  and  in  excluding  all  the 
testimony  offered  by  the  appellant  to  prove 
that  he  sustained  damage  by  such  proposed 
alteration,  and  in  refusing  to  permit  the 
appellant  to  prove  that  he  sustained  damage 
by  said  alteration. 

We  will  therefore  have  to  reverse  the 
judgment  of  the  Circuit  court  on  that 
ground,  and  remand  the  cause  to  that  court 
for  a  rehearing  to  be  had  thereon,  on  which 
rehearing,  the   evidence   offered  by  the  ap- 


pellant and  refused  or  excluded  by  the  n^ 
court,  shall,  if  again  offered  by  the  appd- 
lant,  be  heard  by  the  court.  And  iK  (s 
such  rehearing,  the  said  court  shall  be  d 
opinion,  upon  the  report,  inquest  and  otber 
evidence,  that  he  would  sustain  damige 
by  the  alteration  of  the  said  road  as  pro- 
posed, then  the  said  court  shall  reTcrae  t^ 
judgment  of  the  County  court,  qnasb  tbe 
said  writ   and    inquest,    atid    remorr 

178  *the    cause    to    the    County   conrt,  tn 
order   that    a    new    writ    of  ad  qaod 

damnum  shall  be  awarded  to  the  appeUast 
and  further  proceedings  had  therein,  vs- 
less  the  opinion  of  the  said  County  coort 
shall  then  be  against  establishing  the  jro- 
posed  alteration  of  said  road ;  in  which  ose 
the  said  court  shall  adjudge  accordingly. 

To  prevent  unnecessary  expense  and  <MaT 
to  the  parties,  and  to  avoid  the  danger  of 
another  appeal  in  this  case,  it  may  be 
proper  for  this  court  to  express  its  opinioD 
in  regard  to  the  legal  principles  which  seoi 
to  apply  to  the  assessment  of  damages  ia 
such  a  case.  The  law  provides  that  the  jury 
shall  view  the  lands  of  the  proprietcsv » 
named  (in  the  writ)  and  ascertain  what 
will  be  a  just  compensation  to  each  of  them 
for  the  land  of  his  proposed  to  be  taken, 
and  for  the  damage  to  the  residue  of  his 
tract,  beyond  the  peculiar  benefits  which 
will  be  derived  in  respect  to  such  resi&ie 
from  the  road.  Code,  ch.  52,  (  11.  The 
proprietor  is  entitled  to  receive  as  compeo- 
sation,  at  least  the  value  of  the  land  pro- 
posed to  be  taken  for  the  road,  or  rather 
the  value  of  the  use  of  the  land  for  the  road* 
which  is  generally  equal  to  the  full  valoe 
of  the  land.  The  freehold  of  the  land,  sab- 
ject  to  the  public  easement  of  the  road,  still 
remains  in  the  proprietor,  who  is  entitled 
to  any  minerals  under  it  which  may  be 
taken  from  it  without  injuring'  the  nad  or 
interfering  with  the  use  of  it  by  the  poblic 
In  addition  to  the  value  of  the  land,  or  of 
the  use  of  it,  the  proprietor  is  entitled  to 
be  compensated  for  the  damag'e  to  the  resi- 
due of  his  tract  beyond  the  peculiar  benefits 
which  will  be  derived  in  respect  to  such 
residue  from  the  road.  If  the  damage  to 
the  residue  of  the  tract  exceed  the  value  of 
the  peculiar  benefits  which  will  be  derived 
in  respect  to  such  residue  from  the  road, 
then  the  proprietor  will  l>e  entitled  to  be 
compensated  for  such  excess.  But  if  the 
damage  to  the  residue  of  the  tract  fall  short 
of  such  peculiar  benefits,  then  the  deficiency 
is  not  to  be  charged  to  the  proprietor,  nor 
deducted  from  the  amount  to  which  be 

179  is  *en titled   on    account    of   the  land 
proposed  to  be   taken    for  the  road  as 

aforesaid.  And  the  peculiar  benefits  re- 
ferred to  in  this  law,  are  such  as  particu- 
larly and  peculiarly  affect  the  particular 
tract  of  land,  a  portion  whereof  is  proposed 
to  be  taken  for  the  public  use,  and  not  such 
benefits  of  a  general  nature  as  may  be  de- 
rived to  the  owner  in  common  with  the 
county  at  large,  Jas.  River  A  Kan.  Co.  v. 
Turner,  9  Leigh,  313. 

In  this  case  the  jury  in  their  inquest  say, 
*4hat  it  will  be  of  no   damage   to  the  said 
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A.  H.  Mitchell  if  the  said  lands  are  taken 
as  proposed."  The  quantity  of  the  land 
of  Mitchell  proposed  to  be  taken  for  tht 
road  is  said  to  be  about  three  acres:  what- 
ever it  may  be,  the  land  would  seem  to  be 
of  some  value,  however  small  that  value 
maybe;  and  he  is  entitled  to  be  compen- 
sated for  that  value,  if  his  land  be  taken 
for  the  public  use.  That  no  damage  was 
allowed  for  it  by  the  jury,  cannot  well  be 
accounted  for,  except  by  supposing  that 
they  set  off  against  the  value  of  the  land 
proposed  to  be  taken  for  the  road,  the  value 
of  the  peculiar  benefits  which  they  consid- 
ered he  would  derive  in  respect  to  the  resi- 
due of  his  tract,  over  and  above  any  damage 
which  might  be  done  by  the  road,  to  such 
residue. 

Of  the  two  remaining  assignments  of 
error  it  is  unnecessary  to   take  any  notice. 

We  are  of  opinion  that  in  the  respect,  and 
for  the  reasons  aforesaid,  the  said  judg- 
ment of  the  Circuit  court  is  erroneous,  and 
ought  to  be  reversed,  and  the  cause  re- 
manded to  the  said  court  to  be  further  pro- 
ceeded in  according  to  the  principles  above 
declared. 

The  judgment  was  as  follows: 
The  court  is  of  opinion  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  Circuit  court  erred  in  not  permit- 
ting the  question  propounded  by  the  appel- 
lant to  a  witness  introduced  by  him,  **what 
damage  the  appellant  would  sustain  if 
180  the  alteration  of  the  road  *was  estab- 
lished as  proposed;"  and  in  refusing 
to  hear  testimony  on  any  other  question  in 
reference  to  establishing  said  alteration 
than  the  question  of  the  convenience  or  in- 
convenience, to  the  public  as  well  as  indi- 
viduals, of  said  alteration ;  and  in  excluding 
all  the  testimony  offered  by  the  appellant 
to  prove  that  he  sustained  damage  by  such 
proposed  alteration ;  and  in  refusing  to  per- 
mit the  appellant  to  prove  that  he  sustained 
damage  by  said  alteration. 

Therefore,  it  is  considered,  that  for  the 
error  aforesaid,  the  said  judgment  of  the 
said  Circuit  court  be  reversed  and  annulled,' 
and  that  the  defendant  in  error  pay  to  the 
plaintiff  in  error  his  costs  by  him  expended 
m  the  prosecution  of  his  writ  of  supersedeas 
aforesaid  here.  And  it  is  ordered  that  the 
cause  be  remanded  to  the  said  Circuit  court 
for  a  rehearing  and  further  proceedings  to 
be  had  therein;  on  which  rehearing,  the 
evidence  offered  by  the  appellant  and  re- 
fused or  excluded  by  the  said  Circuit  court 
on  the  former  hearing,  as  stated  in  the  cer- 
tificate of  said  court,  shall,  if  again  offered 
by  the  plaintiff  in  error,  be  heard  by  the 
court.  And  if,  on  such  rehearing,  the  said 
Circuit  court  shall  be  of  opinion,  upon  the 
report,  inquest,  and  other  evidence,  that 
the  plaintiff  in  error  will  sustain  any  dam- 
ag^e  on  account  of  the  taking  of  his  land 
proposed  to  be  taken  for  the  alteration  of 
the  road  in  the  proceedings  mentioned,  or 
any  damage  to  the  residue  of  his  tract  be- 
yond the  peculiar  benefits  which  will  be 
derived  in  respect  to  such   residue  from  the 


said  alteration ;  then  the  said  Circuit  court 
shall  reverse  the  judgment  of  the  said 
County  court,  quash  the  said  inquest  and 
the  writ  of  ad  quod  damnum  on  which  it  is 
founded,  and  remand  the  cause  to  the  said 
County  court,  in  order  that  a  new  writ  of 
ad  quod  damnum  shall  be  awarded  to  the 
plaintiff  in  error,  and  further  proceedings 
be    had   therein^    unless  the  opinion  of  the 

said  County  court  shall  then  be  against 
181      ^establishing  the  proposed  alteration 

of    said   road,   in  which  case  the  said 
court  shall  adjudge  accordingly. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court,  together  with  a  copy  of  so 
much  of  the  opinion  of  the  court  in  this 
case  which  is  *4n  regard  to  the  legal  prin- 
ciples which  seem  to  apply  to  the  assess- 
ment of  damage  in  such  a  case;*'  being 
pages  16  and  17  of  that  opinion,  except  the 
first  four  lines  at  the  top  of  page  16. 

Judgment  reversed. 


182     *Lee  County  Justices  v.  Fulkerson. 

June  Term,  1871,  WytheviUe. 

I.  Chancery  Practice— Order  for  an  Account.*— When 

tbe  plaintiff  offers  no  proof  of  the  allerations  of 
his  bin,  and  they  are  not  admitted  by  tbe  answer, 
though  if  proved  they  would  entitle  him  to  an  ac- 
count, the  bill  should  be  dismissed  at  the  hearlngr. 

a.  Motion  against  Sheriff— Default  off  Deputy— Who 
Should  Defend.— Upon  a  motion  against  a  high 
sheriff  for  the  failure  of  his  deputy  to  collect  and 
account  for  the  county  levies,  which  went  into  his 
hands,  of  which  motion  the  deputy  has  notice,  it  is 
the  duty  of  the  deputy  to  defend  the  snit.  and 
show,  if  he  can,  that  he  has  accounted  for  them. 

3.  Same— Same— Right  of  Sheriff  against  Deputy.— in 
such  a  case.  Judgment  having  been  rendered 
against  the  high  sheriff,  he  is  entitled  to  recover 
a  judgment  for  the  same  amount  against  his  dep- 
uty; and  the  deputy  cannot  show  upon  such 
motion  against  him,  that  be  has  paid  the  levies  to 
the  parties  entitled. 

^Chancery  Practice— Order  for  an  Account.— In  Wat- 
kins  V.  Young,  81  Oratt  94.  the  court  said:  "This 
court  has  held  in  Liee  Ck>unty  v.  Fulkerson.''21  Oratt. 
18S.  that  a  court  of  equity  will  not  decree  an  account 
for  the  purpose  of  furnishing  evidence  in  support  of 
the  allegations  of  a  bill.  Judgk  Staplks,  delivering 
the  unanimous  opinion  of  the  court  in  that  case, 
said:  'This  court  has  repeatedly  decided  that  an 
account  should  not  be  ordered  in  any  case  unless 
shown  to  be  proper  and  necessary  by  the  pleadings 
and  proofs  in  the  cause.*  " 

This  proposition  has  been  approved  by  many  cases 
which  cited  the  principal  case  as  their  authority. 
See  Sadler  v.  Whitehurst,  83  Va.  49,  1  S.  £.  Rep.  410: 
Baltimore,  etc..  Co.  v.  Williams.  94  Va.  425,  28  S.  E. 
Rep.  841;  Beale  v.  Hall,  97  Va.  888.  34  S.  E.  Rep.  53; 
MiUhiser  v.  McKinley.  98  Va.  SOB.  35  S.  E.  Rep.  446; 
Tilden  v.  Maslin,  5  W.  Va.  879:  Rlggsv.  Lockwood, 
12  W.  Va.  141 :  Livey  v.  Winton,  30  W.  Va.  588,  4  S. 
E.  Rep.  460:  First  Nat  Bank  v.  Parsons,  42  W.  Va. 
144,  24  S.  £.  Rep.  568.  See  also,  foot-note  to  Watklns 
V.  Young,  81  Oratt.  84,  and  cases  there  cited. 

In  Porter  v.  Young,  85  Va.  53,  8  S.  £.  Rep.  808.  the 
court   admitted  the  soundness  of  the  above  laid 
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4.  Estoppel  by  Decrees— Caje  at  Bar. t— Judgment 
havinGr  been  recovered  against  the  deputy,  lie  ap- 
plies for  and  obtains  an  injunction,  on  tbeirrounds 
tbat  be  had  been  induced  to  confess  tbe  Judgment, 
upon  tbe  a^rreement  of  tbe  blffb  sheriff  tbat  tbe 
account  should  be  settled  by  persons  named,  and 
the  execution  should  only  issue  for  the  amount,  if 
any.  found  due  from  the  deputy:  and  that  in  fact 
nothing  was  due ;  and  in  breacb  of  this  agreement, 
execution  had  been  sued  out  on  the  Judgment. 
At  tbe  hearinir.  the  injunction  is  dissolved  and  the 
bill  dismissed;  and  tbis  decree  is  affirmed  on  ap- 
peal. The  deputy  is  estopped  from  proceedingr  by 
bill  in  equity  against  the  Justices  of  the  county,  to 
recover  the  amount  he  has  paid  to  the  county 
creditors,  above  what  he  has  collected  from  the 
county  levies. 

5.  Judgment  atpalnst  Sheriff  by  Creditor  of  County- 
Substitution  of  Deputy  to  Rlffhtj  of  Creditor.— The 
judgment  recovered  asrainst  the  high  sheriff  is  by 
a  creditor  of  the  county  for  money  lent;  the  dep- 
uty sustains  no  such  relation  to  the  creditor  as 
will  entitle  him  to  be  substituted  to  the  riirhts  of 
the  creditor  acrainst  the  justices  of  the  county,  to 
enforce  the  payment  of  so  much  of  the  debt  as 
they  have  not  levied  for. 

6.  Statute  of  Limitations— Case  at  Bar.— The  deputy 
sheriff  pays  the  judfrments  recovered  asrainst  him 
in  1847,  and  he  does  not  institute  his  suit  against 
the  justices  of  the  county  until  1858.    The  statute 

of  limitations  is  a  bar  to  the  claim. 
183    •T-  Warht  of  Deputy  to  Sue  Justices— Qucre.— 

QUiBBS:  Whether  under  any  circumstances, 
the  deputy  sheriff  could  maintain  a  suit  against 
the  justices  of  a  county  for  their  failure  to 
lay  the  levy;  and  it  seems  he  could  not 

This  was  a  suit  in  equity  brought  in 
November  1858,  by  Jacob  V.  Fulkerson 
against  the  justices  of  Lee  county,  and  was 
after%vard8  removed  to  the  Circuit  court  of 
Wythe. 

The  plaintifiP  in  his  bill  states  that  by  an 
act  of  Assetnbly,  passed  in  1838,  the  County 
court  of  Lee  was  authorized  to  borrow 
money  for  certain  purposes,  and  that  under 
this  act  the  County  court  of  Lee,  in  May 
1839,  borrowed  of  Col.  John  Preston  four 
thousand  dollars,  of  which  $1,000,  with  the 
interest,  was  to  be  paid  yearly  out  of  the 
county  levy ;  the  last  payment  falling-  due 
in  1843."  That  for  the  years  1840  and  1841 
Isham  Hubbard  was  the  high  sheriff,  and 
farmed  the  shrievalty  to  the  plaintiff  and 
one  Clairborne  Anderson.  That  Z.  S.  Gib- 
son succeeded  Hubbard,  and  he  also  farmed 
the  shrievalty  to  the  plaintiff  and  Anderson ; 
but  that  Gibson  died  in  1842,  and  the  plain- 
tiff continued  to  act  as  deputy  until  the 
expiration  of  the  term. 

He  further  states  that  Preston  not  having 

down  proposition,  but  considered  the  rule  not  to 
be  applicable  to  the  case  at  bar.  sayin?  that  the  an- 
swer in  the  case  under  consideration  was  not  suffi- 
ciently responsive  to  the  bill  to  brinar  the  case  within 
tbe  rule.  In  that  case  (Porter  v.  Younfir).  the  answer 
set  up  new  and  affirmative  matter,  upon  which  tbe 
defence  was  rested,  and  which  it  was  incumbent  on 
the  defendant  to  sustain  by  proof. 

tEstoppel  by  Judfrments  or  Decrees.— See  mono- 
firraphic  note  on  '^Estoppel*'  appended  to  Bower  v. 
Mccormick.  28  Qratt.  8ia 


been  paid  promptly  the  amount  due  him, 
his  assignee  moved  the  court  for  a  judgment 
against  Hubbard,  the  late  high  sheriff,  and 
the  personal  representatives  of  Gribson.  for 
the  alleged  failures  on  their  part  to  collect 
and  pay  over  the  levies  made  in  the  yean 
1840-*41  and  *42,  for  the  satisfaction  of  his 
claim ;  that  to  these  proceedings  the  plain- 
tiff was  not  a  party;  but  he  distinctly  told 
the  parties  moved  against,  that  he  had  as 
deputy  aforesaid,  during  the  years  1840-'4I 
and  '42  collected  and  paid  over  all  the  levies 
for  these  years,  and  was  not  in  arrear. 
Whether  they  made  defence  against  said 
motion  he  does   not    know,    but   judgments 

were   obtained   against   them  for  S and 

costs.     (The    bill    is  blank  as  to  dates  and 
sums. )     That  afterwards,  Hubbard  and  Gib- 
son's  representatives  moved  against 

184  the  plaintiff  and  *  Anderson,  deputies 
as  aforesaid,  and  their  securities,  for 

failures  on  their  part  to  collect  and  pay  over 
said  levies,  and  it  was  proposed  by  the 
counsel  for  the  plaintiffs  in  the  motions, 
that  the  plaintiff  and  Anderson  should  eadi 
confess  a  judgment  for  the  amount  of  tbe 
supposed  default,  upon  condition  that  tiie 
whole  subject  matter  should  be  referred  to 
two  persons  named,  for  examination  and 
settlement ;  that  executions  should  not  issue 
on  said  judgments  until  these  gentlemen 
refx>rted;  and  that  then  the  executions 
should  issue  against  the  plaintiff  and  An- 
derson for  whatever  amount,  if  any,  that 
they  might  be  found  in  arrear;  the  execa- 
tion  against  each  party  to  be  for  his  ar- 
rearages. To  this  the  plaintiff  objected, 
alleging  that  he  was  not  in  arrear;  but 
upon  being  advised  by  his  counsel,  that  if 
he  accounted  for  his  liabilities  he  would  not 
be  prejudiced  by  the  judgment,  and  that  it 
would  be  a  speedy  mode  of  settlement,  he, 
in  deference  to  his  counsel,  waived  his  ob- 
jections and  let  the  judgment  go.  That  a 
day  was  fixed  forgoing  into  the  settlement, 
and  the  plaintiff  then  and  there  laid  his 
papers  before  the  referees ;  but  Andersoo 
was  not  ready,  and  the  settlement  was  ad- 
journed to  a  subsequent  day,  when  plaintiff 
again  appeared,  but  Anderson  again  pro- 
cured a  continuance.  That  the  referees  had 
proceeded  with  the  settlement  so  far  as  to 
satisfy  them  that  the  plaintiff  was  not  in 
arrear;  but  because  of  Anderson's  failure 
to  settle  they  were  not  then  prepared  to 
report;  and  before  the  third  meeting  tbe 
administrators  of  Gibson  and  Hubbard 
sued  out  executions  against  the  plaintiff 
and  Anderson.  That  the  plaintiff  and 
his  sureties  applied  for  and  obtained  in- 
junctions to  these  judgments;  Hubbard 
and  Gibson's  administrators  answered  the 
bills ;  and  an  account  was  ordered,  which 
was  taken  by  commissioner  M.  D.  B.  Lane, 
and    the    plaintiff    was    reported    to    be  in 

arrear    on    account   of  county  levies  $ •. 

To  this  report  the  plaintiff  filed  exceptions; 

but  upon    the    hearing   the   court  overruled 

the     exceptions,    and    dismissed    the 

185  bills.     From  *these  decrees,  the  plain- 
tiff   took    an    appeal    to    the  Supreme 

court  of  appeals;  and    that    court    affirmed 
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the  decree  so  far  as  it  dismissed  the  bills 
as  to  Hubbard's  and  Gibson's  administra- 
tors; but  reversed  it  as  to  the  residue 
thereof;  and  sent  the  causes  back  with  di- 
rections to  consolidate  them  and  to  recom- 
mit the  report  with  directions  to  settle  the 
accounts  as  between  the  plaintiff  and  An- 
derson. That  when  the  causes  went  back, 
they  were  consolidated  and  the  account  was 
ordered,  which  was  taken  by  commissioner 
Crockett ;  and  to  it,  there  were  no  excep- 
tions. By  this  report,  plaintiff  insisted  it 
appeared  that  at  the  time  of  the  judgements 
rendered  against  him  and  Anderson,  he 
was  in  advance  to  the  county  upon  the  said 
levies  $461.17;  and  that  of  a  levy  made  in 
1844  to  cover  the  deficiencies  of  the  previous 
levies,  he  received  but  $383.71;  which  still 
left  a  balance  due  him  of  $77.46.  He  says 
in  that  case  the  justices  of  L/ee  county  were 
not  parties  and  no  decree  could  be  made 
ag'ainst  them,  and  when  it  came  on  to  be 
heard  it  was  stricken  from  the  docket.  That 
he  was  not  a  party  to  the  motions  ag'ainst 
the  high  sheriffs ;  and  he  was  prevented  by 
the  agreement  before  stated,  from  defend- 
ing the  motions  against  himself.  He 
chargesi  that  he  not  only  has  been  compelled 
to  pay  the  debt  of  Lee  county  to  the  amount 
of  ;&2,788.99;  but  he  had  paid  another  sum 
of  $600  towards  the  Preston  judgment,  which 
had  not  been  allowed  to  him  in  Crockett's 
report.  He  calls  upon  the  justices  to  an- 
swer ;  prays  that  he  may  be  subrogated  to 
the  rights  of  Preston ;  and  that  an  account 
may  be  directed  to  ascertain  his  liabilities 
as  deputy  sheriff  for  the  county  levies  afore- 
said, and  further  to  ascertain  what  amount, 
if  any,  he  has  paid  to  the  creditors  of  said 
county  beyond  his  liability  in  the  premises; 
that  he  may  have  a  decree  against  the  jus- 
tices of  the  county  of  Lee  for  the  amount 
so  overpaid  by  him,  and  for  general  relief. 

The  plaintiff  filed  with  his  bill  the  decrees 
of  the  Court  of  appeals  referred  to  by 
him,  and  the  subsequent  proceedings 
186  *in  those  causes,  including  Crockett's 
report;  from  which  it  appeared  that 
as  between  himself  and  Anderson,  the  latter 
was  debtor  to  the  plaintiff  upon  the  adjust- 
ment of  the  accounts  between  them  in  the 
sum  of  $66.86;  and  on  the  final  hearing  of 
the  cause  on  the  8th  of  May  1855,  there  was 
a  decree  in  his  favor  for  that  sum ;  and  the 
causes  were  stricken  from  the  docket.  It 
appeared  also  that  Preston's  motion  against 
the  high  sheriff  was  on  the  18th  of  March 
1845 ;  and  the  decrees  of  the  Court  of  appeals 
were  on  the  26th  of  July  1853. 

The  justices  of  Lee  county  appeared,  and 
demurred  to  the  bill ;  but  the  demurrer  was 
overruled;  and  they  then  answered.  They 
say  that  very  few  of  the. present  justices 
were  justices  of  the  county  in  any  of  the 
years  mentioned  in  the  bill,  and  the  de- 
fendants are  consequently  less  able  to  ex- 
plain and  answer  so  satisfactorily  the 
matters  in  the  bill  alleged  than  the  justices 
in  those  days  would  have  done ;  and  that  as 
to  many  of  the  facts  stated  in  the  bill  they 
have  no  knowledge.  They  admit  the  law, 
the  borrowing  of  the   money  by  the  county 


from  Preston,  the  high  sheriffs  and  deputies 
as  stated,  and  that  Preston's  assignee  re- 
covered the  judgments  against  the  high 
sheriff  Hubbard  and  Gibson's  adm'r  in  1845 ; 
and  they  say  it  appears  that  these  parties 
moved  against  the  plaintiff  and  Anderson, 
their  deputies,  for  the  amount  of  said  judg- 
ments, and  after  some  delay  procured  judg- 
ments against  each  for  the  sum  they  were 
respectively  in  arrear.  That  these  judg- 
ments were  enjoined  by  the  plaintiff  on 
the  allegation  that  the  judgment  creditors 
had  violated  some  understanding  or  promise 
made  by  them  at  the  time  these  judgments 
were  obtained,  and  on  the  further  allegation 
that  he  was  in  no  default  as  deputy,  as 
aforesaid.  That  when  these  causes  came 
on  to  be  heard,  M.  D.  B.  Lane  was  ap- 
pointed a  commissioner  to  ascertain  the 
liability  of  the  plaintiff  to  Hubbard  and 
Gibson's  administrator:  and  by  his  report, 
of  which  they   exhibit   a  copy,  it  ap- 

187  pears  'that  the  plaintiff  was  indebted, 
on  the  8th   of   April   1846,  in  the  sum 

of  $1,505.92;  and  on  the  return  of  this  report 
the  injunctions  were  dissolved  and  the  bills 
dismissed;  and  upon  appeal  this  decree  was 
affirmed  as  to  Hubbard  and  Gibson's  ad- 
ministrator; but,  as  Anderson  was  a  party 
in  the  suits,  the  decrees  as  to  him  were  re- 
versed, and  the  causes  were  sent  back  to 
have  the  accounts  between  him  and  the 
plaintiff  adjusted.  And  this  action  of  the 
Supreme  court  of  appeals  the  defendants 
insist  should  preclude  the  plaintiff  from 
further  investigation. 

The  defendants  refer  to  Crockett's  report, 
which  they  say  was  settled  on  an  improper 
principle,  as  between  the  deputies  and  their 
principals,  allowing  them  large  sums  which 
they  had  paid  for  interest  and  damages,  as 
appears  by  Lane's  report;  which  shows 
that  on  this  account  the  high  sheriffs  had 
been  required  to  pay,  and  had  recovered 
from  the  plaintiff,  $1,505.92,  and  from  An- 
derson $182.35.  That  it  is  true  that  there 
was  a  deficiency  in  the  levies  for  1840,  '41 
and  '42;  but  in  the  year  1844  there  was  an 
extra  sum  levied  and  appropriated  to  the 
benefit  of  the  sheriffs  for  those  years,  to 
reimburse  them  for  any  sums  which  they 
had  paid  out  of  their  own  funds  on  account 
of  said  deficit.  That  Crockett's  account 
was  taken  to  adjust  the  accounts  between 
the  plaintiff  and  Anderson ;  and  the  defend- 
ants were  not  parties  to  the  suit.  They 
submit  that  the  county  of  Lee  has  only  to 
adjust  accounts  with  her  high  sheriffs,  and 
can  take  no  notice  of  any  transactions  be- 
tween co-deputies  or  deputies  with  the  high 
sheriff;  they  deny  that  the  county  is  in- 
debted to  Hubbard,  or  Gibson's  adminis- 
trator, or  the  plaintiff,  on  account  of  the 
alleged  deficiencies  of  the  county  levies 
aforesaid ;  they  deny  the  right  of  the  plain- 
tiff, by  subrogation  or  otherwise,  to  any- 
thing on  account  of  payments  alleged  by 
him  to  have  been  made  for  the  county ;  and 
they  especially  deny  that  he  paid  anything 
to  Preston    on    account   of  said  loan, 

188  for  which  a  *levy  was   not  made,  ex- 
cept in  the  nature  of  interest^  damages 
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and  costs  incurred  through  his  delinquency, 
as  aforesaid.  And  they  rely  upon  the  stale- 
ness  of  the  claim  and  the  statute  of  limita- 
tions. 

The  accounts  were  referred  to  a  commis- 
sioner, who  made  a  report,  by  which  he  as- 
<;ertained  that  Fulkerson  had,  up  to  the 
time  of  this  report,  overpaid  on  account  of 
the  county  levies  of  1840,  '41  and  '42, 
$2,475.68.  In  this  report,  of  which  all  the 
items  of  credit  but  one  are  taken  from 
I^ane's  report,  the  commissioner  disallows 
an  item,  $383.97,  with  which  Lane  charges 
the  plaintiflF  as  received  from  the  levy  of 
1844,  and  he  does  not  charge  the  plaintiff 
with  any  part  of  that  levy.  And  he  credited 
the  plaintiff  with  the  amount  he  had  paid 
for  interest,  damages  and  costs  which  had 
been  disallowed  by  Lane.  The  only  other 
credit  allowed  the  plaintiff  is  an  item  of 
$609.94.  The  defendants  excepted  to  the 
report,  1st,  for  omitting  the  charge  of 
$383.97,  which  the  plaintiff  in  his  bill  ad- 
mitted he  had  received ;  2d,  for  not  charg- 
ing him  with  $1,023.48,  the  amount  of  the 
levy  of  1844,  which  they  say  was  levied  in 
the  name  of  the  plaintiff  to  cover  the  defi- 
ciencies in  the  former  levies ;  3d,  and  for 
allowing  the  credit  of  $609.94,  which  they 
insisted  was  credited  in  Lane's  report;  it 
appearing  there,  as  they  insisted,  in  two 
credits  making  up  that  precise  sum ;  com- 
missioner Lane  stating  in  his  report,  that 
with  the  exception  of  two  items  claimed  by 
Anderson,  amounting  to  $61,  which  were 
disallowed,  he  remembers  no  objections 
made  by  either  party  to  the  mode  of  the 
statement  or  the  items  contained  therein ; 
4th,  and  further,  that  though  the  commis- 
sioner, even  upon  his  own  statement  of  the 
account,  reports  the  plaintiff  in  arrear  at 
the  time  of  the  motion  against  the  high 
sheriffs  to  the  amount  of  $^3.48,  he  omits 
to  charge  him  with  the  interest,  costs  and 
damages,  or  any  part  thereof,  that  accrued 
in  consequence  of  these  and  subsequent 
motions. 

The  cause  came  on  to  be  heard  on 
189  the  8th  of  November  *1868,  when  the 
court  sustained  the  first  and  fourth 
exceptions,  but  overruled  the  second  and 
third;  and  fixing  the  amount  of  the  error 
in  the  fourth  exception  at  $175,  made  a  de- 
cree in  favor  of  the  plaintiff  for  the  sum  of 
$2,475.68,  with  interest  on  different  parts 
thereof  from  the  time  the  commissioner  re- 
ported they  were  due,  subject  to  a  credit  for 
the  two  sums  of  $383.71  and  $175,  with  in- 
terest from  the  time  they  should  have  been 
charged  in  the  account,  f^rom  this  decree 
the  justices  obtained  an  appeal  to  this  court. 

Lane  and  Caldwell,  for  the  appellants. 

John  W.  Johnston  and  John  A.  Campbell, 
for  the  appellee. 

STAPLES,  J.  It  is  unnecessary  to  decide 
the  questions  raised  by  the  demurrer  to  the 
bill.  The  case  may  be  more  satisfactorily 
disposed  of  upon  the  merits. 

The  first  point  to  be  considered  is, 
whether  the  complainant  in  the  court  below, 


and  the  appellee  here,  was  entitled  to  a 
decree  for  an  account.  The  complainant 
offered  no  proof  in  support  of  his  bill;  so 
depositions  were  taken,  or  exhibits  filed  bj 
him,  except  the  account  and  report  there- 
with, directed  by  the  decree  of  the  Court  of 
appeals,  of  the  transactions  between  com- 
plainant and  his  co-defendant,  Anderson. 
These  exhibits,  whatever  they  may  tend  to 
prove,  are  not  competent  evidence  agaisst 
the  county  of  Lee,  or  the  defendants  repte- 
senting  said  county.  Neither  they  nor  the 
high  sheriffs  were  parties  to  the  suit  is 
which  that  account  was  taken,  when  tiie 
decree  was  rendered  directing  such  account; 
nor  were  they  in  any  manner  interested  in 
the  subject  matter  of  controversy  as  it  then 
existed.  The  answer  denying  all  the  mate- 
rial allegations  of  the  bill,  and  the  latter 
being  wholly  unsustained,  the  court  ought 
to  have  dismissed  it  at  the  hearing,  lliift 
cannot  be  questioned  unless  it  can  be  main- 
tained that  a  court  of  equity  may  decree  as 
account  for  the  purpose  of  furnishing 
190  ^evidence  in  support  of  the  allegationt 
of  a  bill. 

This  court  has  repeatedly  decided  that  an 
account  should  not  be  ordered  in  any  case, 
unless  shown  to  be  proper  and  necessary  by 
the  pleadings  and  piroofs  in  the  cause. 

But  conceding  to  the  complainant  the 
benefit  of  every  fact  appearing  m  the  record, 
it  is  clear  he  is  not  entitled  to  any  relief  in 
a  court  of  equity  or  elsewhere. 

The  motion  in  the  name  of  the  justices  of 
the  county  of  Lee,  for  the  benefit  of  Pres- 
ton, against  Hubbard  and  the  representa- 
tives of  Gibson,  the  high  sheriffs,  was  made 
in  March  1845.  This  motion  was  based 
upon  the  delinquency  of  complainant  and 
his  co-defendant  Anderson  in  failing  to 
collect  and  account  for  the  levies  of  1840, 
1841  and  1842.  Complainant  was  informed 
of  the  pendency  of  that  motion,  its  object 
and  the  grounds  upon  which  it  was  based. 
He  was  fully  aware  then,  of  the  groundless- 
ness of  the  charge  against  him ;  for  he  told 
his  principals  (as  he  asserts),  that  he,  as 
deputy,  had  collected  and  paid  over  all  the 
levies  for  the  years  mentioned.  Why  then 
did  he  not  defend  this  motion?  It  was  in 
effect  his  suit  instituted  in  consequence  of 
his  default  as  deputy  sheriff. 

If  he  was  not  in  arrear;  if,  as  he  now 
claims,  the  object  was  to  coerce  from  him 
the  payment  of  large  sums  for  levies  never 
made,  the  facts  were  susceptible  of  tbe 
clearest  and  most  convincing  proof  by  a 
simple  examination  of  the  records  of  the 
county.  The  high  sheriffs  could  not  be 
presumed  to  know  anything  of  the  trans- 
actions, or  the  state  of  the  accounts^  and 
were,  therefore,  in  no  condition  to  make  a 
successful  defence. 

Judgment  having  been  rendered  against 
Hubbard  and  the  representatives  of  Gibson. 
upon  this  motion,  they  moved  for  judgment 
in  a  like  amount,  against  complainant  and 
Anderson,  his  co-deputy.  Upon  this  motion, 
complainant  confessed  judgment.  He  avers 
that  he  was  induced  to  do  so  by  the 
191      representations  of  his  counsel,  *and 
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the  promises  of  the  adverse  party,  that 
he  would  be  held  responsible  so  far  only  as 
he  was  actually  in  arrear.  There  is  not  in 
the  record  a  scintilla  of  evidence  to  sustain 
these  allegations. 

It  is  difficult  to  perceive  what  defence  he 
could  have  made.  In  the  proceeding  by  the 
high  sheriff  against  him,  it  was  not  incum- 
bent upon  the  former  to  do  more  than  pro- 
duce the  record  of  the  judgment  showing 
he  had  been  subjected  to  liability  in  conse- 
quence of  the  default  of  complainant  as  his 
deputy ;  and  so  soon  as  it  was  established 
that  complainant  was  informed  of  the  mo- 
tion against  his  principal,  and  failed  to 
defend  it,  he  would  have  been  estopped  to 
deny  his  delinquency  or  his  liability. 

Kxecutions  being  sued  out  upon  the  judg- 
ment against  complainant,  he  applied  for 
and  obtained  an  injunction  from  the  Circuit 
court  of  I^ee,  stating  the  circumstances 
under  which  he  had  confessed  the  judgment, 
and  alleging  that  so  far  from  being  in 
arrear  to  the  county  he  was  actually  in  ad- 
vance of  the  levies  made  by  the  County 
court.  In  the  progress  of  this  suit,  an  ac- 
count was  taken,  showing  that  complainant 
was  in  arrear  the  sum  of  $1,505,  upon  the 
levies  of  1840,  1841  and  1842,  after  allowing 
him  all  the  credits  claimed  to  the  dat^  of 
the  account.  The  commissioner  states  that 
no  objections  were  made  by  either  party  to 
the  mode  adopted  in  stating  the  account  or 
to  the  items  therein  contained.  It  is  true 
that  complainant  excepted  to  the  account  at 
the  hearing ;  but  his  exceptions  were  over- 
ruled and  the  report  confirmed ;  his  injunc- 
tion dissolved  and  the  bill  dismissed  by  the 
Circuit  court  of  I*ee  county.  Upon  an  ap- 
peal to  the  Court  of  appeals,  that  decree 
was  in  the  year  1853,  affirmed  so  far  as  it 
affected  the  matters  in  controversy  between 
complainant  andr  his  principals,  the  high 
sheriffs. 

Under  these  circumstances,  if  the  com- 
plainant has  any  claim  to  the  relief  he 
asks,  it  can  only  be  upon  the  ground  that 
there  was  error  in  the  judgment 
192  against  the  *high  sheriff,  error  in  the 
judgment  against  him,  error  in  the 
decree  dissolving  his  injunction,  and  error 
in  the  decree  of  the  Court  of  appeals.  The 
bill  is  simply  an  appeal  for  relief,  to  a  court 
of  equity,  from  the  judgment  of  a  court  of 
common  law  of  competent  jurisdiction ; 
without  an  averment  or  proof  of  fraud,  mis- 
take, surprise,  or  other  circumstances  to 
justify  the  interposition  of  a  court  of  equity. 

But  throwing  out  of  view  these  consider- 
ations, there  are  strong  reasons  for  believ- 
ing that  no  injustice  has  been  done  the 
complainant.  The  amount  paid  by  him 
after  the  date  of  Commissioner  Lane's 
report,  in  discharge  of  the  judgment 
against  his  principals  was  $1,711.23;  but 
it  is  to  be  borne  in  mind  that  this  sum  in- 
cluded interest,  damages,  and  costs,  for 
which  complainant  alone  was  responsible. 
Taking  into  the  estimate  the  reported  bal- 
ance of  $1,505,  as  found  by  Commissioner 
Lane,  and  the  additional  levy  made  in  1844 
of  $1,023.48,  of  which  it  is  clear  that  com- 


plainant received  the  benefit,  and  with  only 
part  of  which  he  was  ever  charged,  it  ap* 
pears  that  he  had  in  his  hands  funds  of  th^ 
county  more  than  amply  sufficient  to  taeet 
the  judgments  recovered  against  his  princi* 
pals. 

Complainant's  payments  were  made  iti 
1847.  Whatever  cause  of  action  he  may 
have  had  against  the  county  of  Lee  arose  in 
that  year.  He  is  content,  however,  to  wait 
nearly  eleven  years  before  instituting  his 
suit;  until  the  justices  who  were  most  fa^ 
miliar  with  the  transaction  had  retired 
from  the  bench,  and  the  difficulties  of  as- 
certaining the  true  state  of  accounts  were^ 
greatly  increased  by  the  loss  of  papers  and 
the  death  of  witnesses.  It  seems  to  tne  that 
the  statute  of  limitation,  if  not  the  stsilc 
ness  of  the  demand,  presents  an  insuperable 
obstacle  to  a  recovery  in  this  case,  if  there 
were  no  other  difficulties  to  be  encountered. 

It  is  insisted,  however,  that  complainant, 
having  satisfied  the  judgment  in  Preston's 
favor,  is  entitled  to  be  substituted  to  all 
the  rights  and  remedies  of  the  latter. 
193  *This  pretension  has  scarcely  a 
claim  to  serious  consideration.  Sub- 
stitution is  a  remedy  afforded  by  courts  of 
equity  to  the  surety,  upon  paying  the  debt 
of  his  principal.  Complainant  was  not  a 
surety  for  the  county  of  Lee.  He  held  in 
his  hands  funds  belonging  to  the  county, 
for  which  his  principal  was  held  liable ;  and 
the  latter,  to  the  extent  of  that  liability, 
had  the  right  to  resort  to  complainant  for 
indemnity.  It  will  not  be  gravely  main- 
tained that  complainant,  upon  satisfying  a 
judgment  based  upon  his  own  delinquency, 
could  thereupon  recover  the  amount  from 
the  party  for  whose  benefit  the  judgment 
was  recovered.  The  statement  of  the  prop- 
osition carries  with  it  its  refutation. 

Upon  the  whole  it  is  very  questionable 
whether  there  is  any  such  relation  between 
complainant  and  the  county  of  Lee  as  would 
enable  him  to  maintain  a  suit  against  the 
latter.  The  statute  authorizes  motions  in 
the  name  of  the  county,  and  under  certain 
circumstances,  in  the  name  of  creditors 
against  the  high  sheriff,  for  a  failure  to 
collect  and  pay  over  the  levies ;  but  no  such 
motion  can  be  made  against  the  deputy. 
He  is  not  responsible  to  the  county  or  to 
its  creditor;  he  is  neither  an  officer  nor  an 
agent  of  the  county ;  there  is  no  privity 
between  them.  Whatever  transactions  the 
deputy  may  have  with  the  county  must  be 
in  the  name  of  his  principal;  whatever 
remedy  he  would  assert  against  it,  must 
be  also  in  the  name  of  his  principal.  Any 
other  rule  would  produce  endless  confusion, 
and  impose  upon  counties  liabilities  incom- 
patible with  public  interests,  and  the  whole 
spirit  and  scope  of  our  legislation. 

f^or  these  reasons,  I  am  of  opinion  the 
decree  of  the  court  below  should  be  reversed, 
and  a  decree  now  rendered  dismissing  the 
bill  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 
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194       *Davi8,  Comm'r,  v.  Harman  &  als. 

June  Term,  1871,  Wytheville. 
Absent,  Andbbson,  J. 

I.     Commissioner's  Liability— Confederate  floney.^—A 

commissioner  who,  under  the  direction  of  the 
court,  collects  and  disburses  Confederate  money, 
and,  by  order  of  the  court  retains  the  balance, 
which  Is  In  controversy  between  dlsputinsr  Hen 
holders,  until  the  rlgrhtsof  the  parties  are  lltlirated, 
cannot  be  held  personally  liable  for  any  loss  that 
may  be  Incurred  In  consequence  of  the  fund  per- 
Ishln?  on  his  hands,  by  the  result  of  the  late  civil 
war. 
a.  Same— Fiduciaries  Oenerally.— For  the  principles 
upon  which  trustees  and  other  fiduciaries  will  be 
held  to  account  for  the  trust  fund,  see  the  opinion 
of  Chbibtian,  J. 

In  1859  Mary  Harman  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Smythe 
county,  to  subject  the  land  of  her  late  hus- 
band, Jezreel  Harman,  to  satisfy  a  decree 
for  $2,860  and  interest,  made  in  April  1858, 
which  she  had  recovered  against  him.  In 
her  bill,  after  setting  out  her  lien  under 
the  decree,  she  referred  to  deeds  of  trust  on 
the  lands  which  were  prior  liens  to  hers. 
■  The  first  of  these  was  to  Joseph  W.  Davis, 
in  trust  to  secure  a  debt  to  Peter  G.  Snavely 
of  SI, 962. 77,  with  interest  from  September 
19th,  1843 ;  the  other  was  to  secure  to  V.  S. 
Morgan  a  debt  of  $3,000. 

The  bill  having  been  answered  by  Snavely 
and  taken  for  confessed  as  to  the  other  par- 
ties, the  court  on  the  6th  of  April  1860, 
made  a  decree  appointing  Joseph  W.  Davis 

^Commissioner's  Liability— Confederate  rioney.— For 
the  proposition,  that  a  fiduciary  who,  under  the 
direction  of  the  court  collects  and  disburses  Con- 
federate money,  and  by  order  of  the  court  retains 
the  balance  In  his  hands,  until  the  rij^hts  of  the 
parties  are  lltlsrated,  cannot  be  held  personally  lia- 
ble for  any  loss  that  may  be  Incurred  In  conse- 
quence of  the  fund  perishing  on  his  hands,  by  the 
result  of  the  late  civil  war,  the  principal  case  was 
cited  as  authority  In  the  following  cases:  Fuirate  v. 
Honakers,  22  Gratt.  418;  Hale  v.  Wall,  22  Gratt  435: 
Mead  v.  Jones,  24  Gratt.  361 ;  Parsley  v.  Martin,  77 
Va.  383 ;  Le  Grand  v.  Fitch,  TO  Va.  640 ;  Barton  v. 
Rldfireway,  92  Va.  172,  23  S.  E.  Rep.  226.  See  also, 
excusing  the  fiduciary  from  liability,  Dixon  v. 
McCue,  21  Gratt.  873;  Walker  v.  Pare,  2  Gratt.  636. 

That  the  fiduciary  must  exercise  ffood  faith  and 
act  within  his  powers  In  such  cases,  as  well  as  In  all 
other  cases,  see  the  principal  case  cited  as  authority 
In  the  following  cases:  Mead  v.  Jones,  S4  Gratt.  358; 
Doufflass  V.  Stephenson,  76  Va.  749  :  Cooper  v.  Cooper, 

77  Va.  204  :  Reynolds  v.  Pettyjohn,  79  Va.  331 ;  Way- 
land  V.  Crank,  79  Va.  607 ;  Le  Grand  v.  Fitch,  79  Va. 
640  :  Turpln  v.  The  Chesterfield  C.  &  I.  M.  Co.,  82  Va. 

78  :  Jones  v.  Jones,  86  Va.  852,  11  S.  E.  Rep.  426 ;  Bar- 
ton V.  Rldgreway.  92  Va.  171.  23  S.  E.  Rep.  226;  Myers 
V.  Zetelle,  21  Gratt.  760.  See,  In  accord,  Elliott  v.  Car- 
ter, 9  Gratt  559;  Elliott  v.  Howell,  78  Va.  297 ;  2  Bar. 
Ch.  Pr.  702  ;  1  Min.  Inst.  448. 

In  McVelffh  y.  Bank  of  O.  D.,  26  Gratt  201,  where 
the  president  of  the  bank  collected  Confederate 
money  as  a^ent  of  the  bank  and  Invested  It  together 
with  his  own  funds  In  tobacco  Intendlnff  It  to  be  at 


a  commissioner  to  sell  the  land*  upon  the 
terms  of  a  sum  in  cash  sufficient  to  paj  the 
expenses,  and  the  balance  of  the  pnrdiase 
money  to  be   payable   in    twelve,    eig^hteen 

and  twenty-four  months.  Davis  re- 
195      ported   that  *he   had  sold   the  land  to 

V.  S.  Morgan  for  $11,600.  This  re- 
port was  excepted  to  by  the  defendant, 
Harman,  and  he  asked  that  the  sale  might 
be  set  aside  for  inadequacy  of  price.  AimI 
at  the  September  term,  1860,  the  cause  was 
continued. 

In  April  1861  Davis  made  another  report, 
stating  the  facts  in  relation  to  the  sale; 
and  at  the  April  term  of  that  year,  the 
court  overruled  the  exception  of  Harman, 
and  coniirmed  the  report  and  sale;  aod 
Davis  was  directed  to  proceed  to  collect  the 
purchase  money  of  the  land  as  it  would  iah 
due ;  and  that  he  report  his  proceedings  to 
the  court  from  time  to  time. 

At  the  April  term  of  the  court  for  1863, 
Davis  made  his  report.  He  refers  to  the 
fact  that  this  was  the  first  regular  court 
held  since  the  rendition  of  the  last  decree 
in  the  case.  He  reports  that  Morgan  had 
paid  all  the  purchase  money ;  and  that  be 
had  paid  Snavely  his  debt,  amounting 
principal  and  interest  to  $4,163;  $3,000  of 
Morgan's  debt,  and  some  small  sums  for 
expenses,  taxes  and  commissions ;  and  leav- 
ing a  balance  in  his  hand  of  $3,847.04,  which 
was  on  deposit  in  the  Abingdon  bank,  sub- 
ject to  such  order  as  the  court  might  make. 
At  this  time  it  appears  that  there  were 
three  persons  claiming  this  fund  beside 
Mrs.  Harman,  viz:  Morgan,  for  the  bal- 
ance of  his  debt,  $1,246.66;  John  B.  Straw, 

his  own  risk,  which  was  afterwards  burned,  the 
court.  In  dlstlnsiilshlni?  the  principal  case  from  this 
case, said:  "The  case  Is  wholly  unlike  thatof  Davfs 
▼.  Harman,  81  Qratt  197.  There  the  fund  was 
In  the  hands  of  the  commissioner  actln«r  under  the 
order  of  the  court  of  chancery.  He  did  not  apipro- 
prlate  a  dollar  of  It  to  his  own  use ;  but  deposited  It  in 
bank,  where  It  perished  by  the  fate  of  Confederate 
irovemment.  Valden  v.  Stubblefield  is  distinguished 
from  the  principal  case  on  similar  crrounds.  Tlic 
principal  case  Is  also  cited  and  dlstinffuished  in  Key 
y.  Huflrhes.  32  W.  Va.  184.  9  S.  E.  Rep.  77,  which  holds 
that  where  an  executor  is  directed  by  will  to  invest 
a  specified  sum  In  Interest  bearing'  bonds,  and  the 
executor  applied  to  the  cashier  of  a  bank,  who 
asrreed  to  sell  him  U.  S.  bonds,  but  without  seeing 
the  bonds  orknowinsr  that  they  were  in  bank,  paid 
the  cashier  for  them  with  the  understandinir  that 
they  were  to  be  held  by  the  bank  subject  to  Us 
order.  No  bonds  were  in  fact  ever  put  in  bank  hot 
the  Interest  was  paid,  and  upon  the  failure  of  the 
bank  the  executor  was  liable  for  the  trust  fund. 

The  principal  case  is  cited  and  distinenished  in 
Williams  Y.  Sklnker,  25  Gratt.  521.  on  the  ground 
that  the  debt  due  to  the  estate  being  an  ante-war 
debt,  well  secured  on  real  estate,  and  it  not  being 
necessary  for  the  payment  of  the  debts  of  the  estate. 
the  executor,  though  he  acted  in  good  faith,  yet 
exceeded  his  powers,  and  committed  a  defcaUarit  in 
receiving  Confederate  money  In  November  18S9  in 
payment  of  the  debt  without  the  consent  of  one  of 
the  devisees,  and  he  is  liable  to  her  for  the  amount 
of  her  interest  so  received  by  him. 


788 


21  GRATT. 


Davis,  Comm'r,  v.  Harman  &  als« 


106,  107.  108 


a  creditor  by  judgment  for  $1,200.27,  which 
was  contested,  and  Thomas  M.  Tate,  under 
a  deed  of  trust  for  $474.39;  and  these  claims 
not  amounting-  to  the  sum  in  the  hands  of 
Davis,  the  commissioner,  by  $925,  the  court 
made  a  decree  directing-  him  to  pay  to 
Mrs.  Harman,  out  of  the  balance  in  his 
hands,  eight  hundred  dollars;  and  by  an- 
other decree,  at  the  same  term,  he  was  di- 
rected to  pay  to  Morgan  the  $1,246.66  still 
due  to  him. 

At  the  time  the  foregoing  decrees  were 
made,  Tate  was  not  a  party  in  the  cause ; 
but  at  the  next  September  term  of  the  court, 
he  was,  upon  his  petition,  made  a  defend- 
ant ;  and  he  filed  his  answer  setting  up  his 
claim. 

196  *At  the  April  term  1864,    the   court 
appointed   a   commissioner  to  convey 

the  land  to  Morgan,  the  purchaser.  This 
was  the  last  term  of  the  court  held  before 
March  1866.  In  March  1866,  Davis  made 
another  report,  showing  that  after  the  pay- 
ments to  Mrs.  Harman  and  Morgan,  and  of 
taxes  and  commissions,  there  was  a  bal- 
ance of  $1,208.88  in  Confederate  money. 
He  says  he  was  anxious  to  pay  over  the 
balance  in  hi^  hands  at  the  time  of  the  last 
decree,  but  owing  to  the  contest  among 
the  creditors  he  was  not  able  to  do  so,  it  not 
being  ascertained  to  whom  said  balance 
should  be  paid.  He  paid  the  sums  men- 
tioned in  Confederate  money,  and  had  the 
fund  on  deposit  in  the  bank  of  Abingdon, 
and  so  reported,  subject  to  such  order  as 
the  court  might  make,  and  he  still  has  the 
amount  on  hand  in  Confederate  money, 
though  he  had  felt  it  his  duty  under  the 
then  existing  laws,  to  invest  the  fund  on 
deposit  in  four  per  cent.  Confederate  cer- 
tificates, which  he  holds  subject  to  the  order 
of  the  court.  This  report  was  excepted  to 
by  Tate,  on  the  ground  that  Davis  was  not 
authorized  by  any  decree  or  order  of  the 
court,  to  receive  Confederate  money  from 
the  purchaser  of  the  land  or  to  invest  it. 

At  this  term  of  the  court,  a  commissioner 
was  directed  to  ascertain  and  report  upon 
the  priority  and  amount  of  liens  between 
Straw,  Tate  and  the  plaintifiP,  and  the  con- 
sideration of  the  exception  to  Davis'  report 
was  postponed.  In  July  1866,  the  commis- 
sioner reported  in  favor  of  Tate  as  first  en- 
titled to  the  amount,  up  to  that  time,  of 
$505.26;  and  next  to  him  that  Mrs.  Harman 
-was  entitled. 

On  the  22d  of  November  1870,  the  cause 
came  on  to  be  heard,  when  the  court  sus- 
tained the  exception  of  Tate  to  the  report 
of  Davis;  and  Davis  was  decreed  to  pay  the 
sum  of  $1,208.48,  with  interest  from  the  date 
of  the  decree;  **not  charging  him  with 
interest  prior  to  this  time,  as  he  was  or- 
dered to  hold  the  fund  to  await  the  decision 
of  the  court:**  Tate*s  debt  to  be  first 

197  paid,    *and  the   balance  to  be  paid  to 
Mrs.  Harman.     And  from  this  decree, 

Davis  obtained  an  appeal  to  this  court. 
For  other  facts  in  the  case,  see  the  opinion 
of  Judge  Christian. 

James  W.  Sheffey  and  John  A.  Campbell, 
for  the  appellants. 


Gilmore,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  single  question  presented  for  our  con- 
sideration, is  whether,  under  the  circum- 
stances of  the  case,  a  commissioner,  who, 
under  the  direction  of  the  court,  collects 
and  disburses  Confederate  money,  and  by 
order  of  the  court  retains  the  balance  which 
is  in  controversy  between  disputing  lien 
holders,  until  the  rights  of  the  parties  are 
litigated,  can  be  held  personally  liable  for 
any  loss  that  may  be  incurred  in  conse- 
quence of  the  fund  perishing  on  his  hands, 
by  the  result  of  the  late  civil  war. 

The  appellant,  as  the  commissioner  of  the 
court,  sold  the  tract  of  land  in  the  bill  and 
proceedings  mentioned,  on  the  22nd  May 
1860,  for  the  sum  of  $11,500,  and  took  from  the 
purchaser  three  bonds,  payable  respectively 
at  twelve,  eighteen  and  twenty-four  months. 
This  sale  was  confirmed  by  the  court  at  its 
April  term  1861,  when  the  court  made  an 
order  directing  the  said  commissioner  **  to 
collect  the  purchase  money  for  said  land  as 
it  falls  due,  and  report  his  proceedings  to 
this  court  from  time  to  time  for  its  further 
order,**  Ac. 

After  the  April  term  1861,  there  were  no 
regular  courts  held  in  the  county  of  Smythe 
until  1863,  owing  to  the  disturbed  condition 
of  the  country  consequent  upon  the  break- 
ing out  of  the  late  civil  war.  No  Circuit 
court  was  held  between  April  term  1861,  and 
April  term  1863.  the  judge  of  that  court 
being  in  command  of  a  regiment  in  the  serv- 
ice of  the  Confederate  States,  and  was 
killed  in  battle. 

At  the  April  term,  1863,  the  commis- 
198  sioner  made  his  *report,  by  which  it 
appeared  that  in  accordance  with  the 
direction  of  the  court  he  had  proceeded  to 
collect  the  purchase  money,  and  paid  out 
to  the  parties  entitled  thereto  the  sum  of 
$7,422.00,  leaving  a  balance  in  his  hands 
of  $3,847.04,  which  last  named  sum  he  re- 
ported to  be  **on  deposit  in  the  Abingdon 
bank,  subject  to  such  orders  as  the  court 
may  make." 

Upon  the  coming  in  of  this  report,  to 
which  there  was  no  exception,  the  court  on 
the  6th  of  April  1863  entered  the  following 
decree:  **Jos.  W.  Davis,  trustee  and  com- 
missioner appointed  to  sell  the  land  of  Jez- 
•  reel  Harman,  under  decree  in  this  court, 
filed  his  report  showing  a  balance  in  his 
hands  of  the  proceeds  of  the  sale,  of 
$3,847.04,  after  paying  the  amount  in  full 
of  Peter  G.  Suavely,  deed  of  trust,  and  to 
Vincent  S.  Morgan  the  sum  of  three  thou- 
sand dollars,  the  date  of  which  payment  is 
not  stated,  Ac,  Ac,  and  it  appearing  by  a 
statement  filed  in  the  case,  that  there  is  a 
,  balance  in  the  hands  of  said  Commissioner 
Davis  of  $925.62,  after  paying  all  contested 
liens  asserted  against  the  fund;  it  is  ad- 
judged, ordered,  and  decreed,  that  the  said 
Jos.  W.  Davis  pay  to  the  complainant  or 
her  attorney,  out  of  said  balance,  the  sum 
of  eight  hundred  dollars  on  account  of  her 
decree ;  the  court  reserving  the  adjudication 
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hereafter,  of  said  contested  liens  asserted 
by  V,  S.  Morgan,  John  B.  Straw,  and 
Thomas  M.  Tate." 

The  decree,  though  not  formally  confirm- 
ing the  report  of  Commissioner  Davis,  did 
in  effect  adopt  and  confirm  it.  There  was 
no  exception  to  said  report,  and  the  decree 
above  referred  to  was  evidently  based  upon 
it;  and  all  the  directions  of  that  decree 
are  based  upon  the  hypothesis  that  the  re- 
port of  the  commissioner  was  free  from  ob- 
jection ;  and  it  was  thus  in  fact,  though  not 
in  form,  adopted  and  confirmed  by  the 
decree. 

It  appears  from  the  record  that   no  other 

decree  was  rendered  in  the  cause  until  after 

the  close  of  the  war,  to  wit :  on  the  28th  of 

March     1866.      On     the   25th    March 

199  *1866,     the    commissioner,     Jos.    W. 
Davis,    filed   his  report   shewing  that 

after  performing  the  decree  of  the  3d  of 
April,  and  paying  certain  Confederate  taxes, 
there  remained  in  his  hands  a  balance  of 
$1,208.88,  in  Confederate  money.  He  further 
reports  that  he  had  collected  the  whole  pro- 
ceeds of  the  sale  of  land  ($11,269.04,)  in 
Confederate  money,  (which  he  had  paid  out 
to  the  parties  entitled,  in  the  same  currency, 
none  of  them  objecting  to  receiving  it,) 
leaving  the  above  balance  in  his  hands  sub- 
ject to  the  order  of  the  court ;  that  he  was 
ready  and  anxious  to  pay  over  the  balance 
in  his  hands  at  the  date  of  the  last  decree, 
(April  '63,)  but  there  being  a  contest 
amongst  the  creditors  of  Harman,  under 
contested  liens  claimed  by  them,  the  court 
reserved  the  adjudication  of  these  claims, 
and  thereby  prevented  him  from  paying  over 
said  balance,  it  not  being  ascertained  to 
whom  it  should  be  paid;  that  he  kept  this 
fund  in  bank  at  Abingdon  ready  to  meet 
the  order  of  the  court,  until  he  was  com- 
pelled, under  then  existing  laws,  to  vest 
the  fund  in  four  per  cent.  Confederate  cer- 
tificates, which  he  still  holds  subject  to  the 
order  of  the  court. 

On  the  27th  March,  the  appellee  filed  an 
exception  to  this  report,  to  the  effect,  that 
the  commissioner  was  not  authorized  by  any 
decree  or  order  of  the  court,  to  receive  Con- 
federate money  from  the  purchaser  of  the 
land,  or  to  invest  it.  This  exception  was 
sustained  by  the  Circuit  court,  and  by  its 
decree  entered  on  the  22d  November  1870,  it 
was  decreed  and  ordered  that  the  appellant 
pay  the  sum  of  $1,208  48  with  interest  from 
the  date  of  this  decree.  It  is  from  this  de- 
cree that  an  appeal  is  allowed  to  this  court. 

We  are  of  opinion,  that  according  to  the 
well  settled  principles  of  courts  of  equity 
respecting  the  liability  of  trustee  and  other 
fiduciaries,  where  no  mala  fides  can  be  im- 
puted, this  decree  was  manifestly  erro- 
neous. While  the  acts  and  omissions  for 
which  a  trustee  will  be  held  responsible 
for   violations   of   the   trust  reposed, 

200  *^have   not  been  classified  or  defined 
by  the  courts  with  such  accuracy  and 

precision  as  to  furnish  a  rule  without  excep- 
tion to  be  applied  to  the  great  variety  of 
cases  which  grow  out  of  this  fruitful  source 
of  equity   jurisprudence,   yet  it  is  easy  to 


extract  from  the  cases  and  the  opinions  of 
learned  jurists  and  text  writers,  certain  g^ss- 
eral  rules  which  seem  now  to  be  unlver»ilj 
recognized  and  established.  One  of  these 
general  rules  is  this,  that  nothing  mere 
should  be  required  of  a  trustee  than  that  he 
should  act  in  good  faith  and  with  the  sasse 
prudence  and  discretion  that  a  prudent 
man  is  accustomed  to  exercise  in  the  man- 
agement of  his  own  affairs.  Klliott  v.  Car- 
ter &  als.  9  Gratt.  541,  559,  560 ;  Taylor  i. 
als.  V.  Benham,  5  How.  U.  S.  R.  233.  la 
Knight  V.  E^rl  of  Plimouth,  3  Atk.  R.  4®; 
S.  C.  1  Dickens'  R.  124,  126,  Lrord  Hard- 
wicke  said :  ^*If  there  is  no  mala  fides,  noth- 
ing wrongful,  in  the  conduct  of  the  trustee, 
the  court  will  always  favor  him.  For  as  a 
trust  is  an  office  necessary  between  man 
and  man,  and  which,  if  faithfully  dis- 
charged, is  attended  with  no  small  degree 
of  trouble  and  anxiety,  it  is  an  act  of  great 
kindness  in  any  one  lo  accept  it.  To  add 
hazard  or  risk  to  that  trouble,  and  to  sub- 
ject a  trustee  to  losses  he  could  not  foresee, 
would  be  a  manifest  hardship,  and  would 
be  deterring  every  one  from  accepting  so 
necessary  an  office." 

In  Thompson  v.  Brown,  4  Johns.  Ch.  R. 
619,  628,  Chancellor  Kent  expresses  his  con- 
currence in  these  views;  and  he  declares 
that  where  there  is  no  just  imputation  of 
mala  fides,  and  the  fault  is  but  at  most 
an  error  of  judgment  and  a  want  of 
sharp-sighted  vigilance,  it  would  have  the 
appearance  of  great  rigor  and  be  hardly 
reconcilable  with  the  doctrines  of  a  court 
of  equity  to  hold  a  trustee  responsible.  See 
also.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  R.  ^ 

The  cases  of  Wilkinson  v.  Stafford,  1 
Ves.  Jr.  R.  32,  and  Vezo  v.  Emery,  5  Ves.  R. 
141,  also  strongly  support  the  proposition 
that  trustees  acting  with  reason- 
201  able  care  and  prudence,  *and  with  the 
best  judgment  they  can  form  upon  the 
occasion,  will  be  protected,  notwithstand- 
ing the  unforseen  loss  of  the  trust  subject 
See  also,  Powell  v.Bvans,  5  Ves.  R.  439,  in 
which  the  master  of  the  rolls  says  that  the 
court  should  act  with  great  tenderness  to- 
wards trustees,  who  are  called  upon  often 
to  execute  onerous  and  difficult  trusts,  and 
are  entitled  to  great  indulgence  unless  neg- 
lect be  fully  proved.  In  the  case  of  Taylor 
&  als.  V.  Benham,  5  How.  U.  S.  R.  233,' the 
court  uses  the  following  languag^e:  **Per- 
sons  acting  in  a  fiduciary  capacity  stand 
in  the  same  position  as  it  regards  liability 
for  the  property  intrusted  to  their  care, 
with  bailees  and  agents  generally,  and  are 
only  answerable  for  actual  or  constmctiYe 
negligence,  or  wilful  misconduct.  They 
are  not,  therefore,  responsible  for  a  loss 
unless  it  has  been  occasioned  by  their  own 
wrong,  or  when  they  are  in  default  for  not 
having  interfered  to  prevent  it."  Many 
other  cases  and  opinions  of  learned  judges 
might  be  cited  tending  to  the  same  condn- 
sion;  and  in  the  language  of  Judge  Lee, 
delivering  the  opinion  of  the  court  in  £1* 
liott  V.  Carter  A  als.,  9  Gratt.  559,  **the  fair 
result  of  the  views  which  they  present,  and 
the  reasoning  they  adopt,   is,  that   where  a 
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trustee  has  acted  in  g^ood  faith  in  the  exer- 
cise of  a  fair  discretion,  and  in  the  same 
manner  in  which  he  probably  would  have 
acted  if  the  subject  had  been  his  own  prop- 
erty and  not  held  in  trust,  he  ought  not  to  be 
held  responsible  for  any  losses  accruing  in 
the  management  of  the  trust  funds.  It  is 
doubtful  whether  a  wise  policy  should  ever 
require  more  of  a  trustee  than  that  he 
should  act  in  good  faith,  and  with  the  same 
prudence  and  discretion  that  he  is  accus- 
tomed to  exercise  in  the  management  of  his 
own  affairs. 

Applying  these  principles  of  equitable 
jurisprudence  to  the  case  before  us,  we  are 
constrained  to  say,  that  Davis,  the  trustee 
and  commissioner  of  the  court,  ought  not 
to  be  held  responsible  because  the  Confed- 
erate money  which  the  court,  by  its  decree, 
left     in    his     hands,     has    perished, 

202  *before  it  could  be  distributed  by  the 
court.     In  this  case,  there  is   not  the 

slightest  ground  to  impute  to  him  anything 
like  mala  fides  in  the  transaction  now 
called  in  question.  The  amount  which  he 
collected  was  in  Confederate  money.  When 
the  bonds  fell  due  it  was  notorious  that 
there  was  no  other  currency  in  circulation. 
When  he  made  his  report  to  the  April  term 
1863,  the  court  knew  and  the  parties  knew 
that  the  balance  reported  in  his  hands  was 
Confederate  money.  It  is  proved  that  the 
payments  amounting  to  upwards  of  seven 
thousand  dollars,  were  made  in  Confederate 
currency,  and  was  received  without  objec- 
tion by  the  parties  entitled  to  receive  it. 
The  party  now  seeking  to  hold  him  respon- 
sible had  filed  his  petition  in  the  cause 
asking  for  his  proportion  of  the  fund  in  the 
hands  of  the  trustee,  knowing  that  it  was 
Confederate  money.  And  it  would  have 
then  been  paid  but  for  the  fact  that  his 
claim  was  not  then  adjudicated,  but  ex- 
pressly resented  for  further  adjudication  of 
disputed  liens  with  other  claimants. 

The  effect  of  the  decree  of  the  6th  of  April 
1863,  was  to  direct  the  appellant  to  hold  the 
fund  until  called  for  by  the  court.  That 
such  was  the  effect  of  that  decree  is  recog- 
nised by  the  court  in  the  decree  of  22d  Nov- 
ember 1870,  which  is  the  decree  appealed 
from,  where  the  court  says  he  is  not  charge- 
able **with  interest  prior  to  this  time, 
because  he  was  ordered  to  hold  the  fund  to 
await  the  decision  of  this  court,"  &c. 
Suppose  he  had  kept  the  money  in  his 
pocket  or  in  an  iron  safe  in  his  own  house 
or  at  his  place  of  business,  and  it  had  re- 
mained there  until  the  collapse  of  the  Con- 
federacy, when  its  currency  perished ;  could 
it  be  maintained,  that  he  ought  to  be  held 
responsible  to  make  that  good,  which,  with- 
out any  default  of  his,  had  become  worth- 
less trash  by  the  fate  of  war.  What  boots 
it  that  he  deposited  it  in  bank  instead  of 
keeping  it  in  his  pocket  or  his  iron  chest? 
Does  that  change  the  case  so  as  to  affect  his 
liability.  The  fund  was  left  in  his 
hands  by  the  court  to  be  held  by  him 

203  *until    called   for  to   be   distributed. 
He  deposited  it   in  bank.     It  was  cer- 
tainly more  safe  there,  especially  in  a  time 


of  war  when  raiders  and  marauders  were 
harrying  the  countr3',  than  it  would  have 
been,  kept  about  his  person  or  in  his  house. 
This  was  certainly  not  an  act  for  which  he 
ought  to  be  censured.  It  was  rather  an  act 
of  prudence  and  forethought  on  his  part. 
But  the  court  was  informd  by  his  report 
that  the  fund  was  deposited  in  the  bank  at 
Abingdon ;  and  the  court  directed  no  other 
disposition  to  be  made  of  it.  It  is  shown 
by  the  proof  in  the  cause,  that  he  never 
drew  out  a  dollar  except  to  pay  to  parties  to 
the  cause,  upon  the  order  of  the  court.  He 
never  appropriated  a  dollar  of  the  fund  to 
his  own  use,  but  kept  it  in  bank  until  by 
the  laws  of  the  Confederate  states  he  was 
compelled  to  fund  it.  It  is  true  it  was  de- 
posited in  his  own  name.  And  it  is  argued 
by  the  learned  counsel  for  the  appellee,  that 
as  the  fund  was  not  deposited  to  the  credit 
of  the  cause,  but  was  mixed  with  his  own 
funds,  therefore,  he  must  be  held  respon- 
sible for  the  loss.  We  would  not  be  under- 
stood as  at  all  disputing  the  authority  of 
the  cases  relied  upon  to  show,  that  where 
a  trustee  deposits  the  trust  fund  with  a 
banker,  or  in  a  bank,  and  does  not  sepa- 
rate it  from  his  own  funds  by  designating 
it  as  the  trust  fund,  and  a  loss  occurs  in 
consequence  of  such  deposit,  that  loss  must 
fall  on  the  trustee ;  as  for  instance,  where 
the  the  bank  fails,  or  the  banker  becomes 
insolvent.  But  in  this  case  these  author- 
ities have  no  application.  The  loss  here 
was  not  in  consequence  of  the  deposit. 

It  was  not  the  failing  of  a  bank,  or  the 
insolvency  of  a  banker,  but  it  was  the  sud- 
den and  irretrievable  destruction  of  the 
whole  currency  of  a  country,  by  the  termi- 
nation of  a  civil  war  which  had  destroyed 
the  very  power  that  created  it.  The  thing 
deposited  for  safe  keeping,  which  was  the 
thing  received,  to  wit :  Confederate  money, 
had  perished  without  any  default,  any 
where,  but  had  perished  with  the  over- 
204  throw  of  the  government  'which  had 
spoken  it  into  existence.  Neither  the 
authorities  relied  upon,  nor  the  reason  upon 
which  they  are  founded,  can  have  any  ap- 
plication to  a  case  like  this. 

It  would  be  too  rigorous  and  too  unjust; 
it  would  be  in  violation  of  those  well  settled 
principles,  founded  in  reason  and  in  con- 
science, which  control  the  action  of  courts 
of  equity,  to  hold  that  though  the  appellant 
has  been  guilty  of  no  mala  fides,  no  mis- 
conduct, no  negligence,  yet  he  is  to  be  held 
responsible  for  a  loss  which  he  had  no  part 
in  creating  and  no  power  to  prevent.  But 
that  loss,  we  think,  ought  to  fall  upon  those 
who  were  entitled  to  the  fund  that  has 
perished. 

We  are,  therefore,  of  opinion  that  the 
decree  of  the  Circuit  court  of  Smythe 
county  must  be  reversed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  that  the  said  de- 
cree of  the  said  Circuit  court  is  erroneous ; 
therefore  it  is  decreed  and  ordered  that  the 
said  decree  be  reversed  and  annulled,  and 
that  the   appellant  recover  of  the  appellee^ 
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Tate,  his  costs  about  his  appeal  in  this 
behalf  expended;  and  this  court  proceeding 
to  render  such  decree  in  the  premises  as  the 
said  Circuit  court  ought  to  have  rendered, 
it  is  further  decreed  and  ordered  that  the 
exceptions  of  said  Thompson  M.  Tate,  by 
his  counsel,  to  the  report  of  said  Joseph 
W.  Davis  as  commissioner,  filed  26th  March 
1866,  be  overruled,  and  that  the  said  re- 
port be  confirmed,  and  the  cause  remanded 
to  said  Circuit  court  of  Smythe  county  for 
further  proceedings. 

Decree  reversed. 


205      *Howard  &  al.  v.  McCall,  Adm'r  for, 

&c. 

June  Term,  1871,  Wythevllle. 

I.  Bonds— Payment  of.— H  executed  to  O  four  bonds 
for  the  price  of  land,  payable  respectively,  Septem- 
ber 1st,  1860,  1861.  1862  and  1868;  tbe  first  for  16.000, 
and  the  others,  each  for  12,833.  In  January  1866,  G 
ffives  to  H  a  receipt  for  $1,000,  and  the  note  of  H  for 
$1,006,  in  part  payment  of  interest  on  certain  bonds 
executed  by  H  to  O.  Suit  Is  broufirht  on  the  two 
last  bonds  and  there  are  jndsrments  thereon  for 
principal  and  Interest  from  time  of  payment  O 
asslfirns  the  second  bond  to  M  and  'M.  sues  H  upon  it. 
who  pleads  the  payment  of  |2,018  upon  it.  Nothin^r 
appears  as  to  the  first  bond;  but  the  interest  upon 
it  up  to  the  payment,  was  more  than  snfllcient  to 
absorb  iL    Held: 

Same— Application  of  Payments.*— The  debtor  not 
havinff  directed  the  application  of  the  payment, 
it  was  the  rifirht  of  the  creditor  to  apply  it  to  the 
first  bond;  and  if  neither  had  applied  it  the  law 
would  apply  it  to  the  first  bond  due;  and  it  Is  to 
be  presumed  it  was  so  applied. 

J.  Same— Same.— For  the  rules  upon  which  partial 
payments  will  be  applied,  see  Judgk  Chbistian's 
opinion. 

3.  Evidence— Impeachment  of  Verdict— Jurors.— As  a 

sreneral  rule  with  few  exceptions,  the  evidence 
of  jurors  will  not  be  heard  to  impeach  their 
verdict. 

^Application  of  Payments.— The  debtor  when  .  he 
makes  a  payment  which  does  not  dischargre  the 
whole  debt,  has  a  right  to  say  whether  it  shall  be 
applied  to  the  principal  or  the  interest  of  the  debt 
due ;  and  where  there  are  several  bonds  or  notes 
evidencing  the  debts,  he  may  say  to  which  the  pay- 
ment is  to  be  applied.  When  the  debtor  fails  to 
exercise  this  right,  then  the  creditor  may  make  the 
application  of  the  payment  as  to  him  may  seem 
best.  And  when  neither  party  has  exercised  the 
right  the  law.  in  other  words  the  court  will  make 
the  application  according  to  the  Justice  of  the  case  in 
view  of  all  the  circumstances  attending  it  And 
where  there  are  several  debts  the  court  will 
apply  the  payment  to  the  first  in  the  order  of  time. 
For  the  above  proposition  the  principal  case  was 
cited  as  authority  in  the  following  cases:  Genin  v. 
Ingersoll,  11  W.  Va.  550  ;  Chapman  v.  Com.,  25  Oratt 
751:  where  the  rule  is  stated  more  at  length,  Lingle 
V.  Cook.  32  Gratt  272.  See,  in  accord.  Smith  v.  Loyd, 
11  Leigh 612:  Magarlty  v.  Shlpman,  82  Va.  784.  IS.  E. 
Rep.  109 ;  Hill  v.  Southerland,  1  Wash.  128. 

Evidence— Impeachment  of  Verdict— Jurors.— See  sec. 


This  was  an  action  of  debt  in  the  Circuit 
court  of  Tazewell  county,  broug^ht  in  March 
1869,  by  Jesse  McCall,  adm*r  of  Harvey 
George,  deceased,  for  the  benefit  of  Josepb 
Stras,  adm'r  of  James  S.  Witten,  deceased, 
against  E.  S.  Howard  and  J.  K.  Witten,  to 
recover  the  amount  of  a  bond  for  $2,833  and 
^  cents,    executed   on  the   12th  of  Januarj 

1860,  and   payable   on  the  1st  of  Septemb'T 

1861.  The  defendants  pleaded  *' payment" 
and  **set  off,"  on  which  pleas  issues  were 
joined :  and  on  the  trial  the  jury  found  a 
verdict     for     the    plaintiff   for    the    whole 

amount   of   the   bond,    with    interest 

206  *from  the  day  of  payment,  subject  to 
credits  endorsed  on  the  bond  by  James 

S.  Witten,  the  intestate  of  Stras,  one  for 
$170,  paid  the  4th  of  December  1867,  and 
one  for  the  same  amount,  paid  30th  of  Sep- 
tember 1869.  The  defendants  thereupon 
moved  the  court  for  a  new  trial,  on  the 
grounds — i*irst.  That  the  verdict  was  con- 
trary to  the  evidence;  and.  Second.  Be- 
cause the  verdict  was  rendered  by  the  jnxj 
under  a  mistake  as  to  its  legal  e£Fect.  Upoo 
this  last  point  it  appeared  that  the  jury 
brought  in  their  verdict,  simply  saying: 
^*We,  the  jury,  find  for  the  plaintiff;"  and 
thereupon  the  counsel  for  the  plaintiff  at 
the  bar,  and  in  the  presence  of  the  court 
and  jury,  wrote  the  verdict  for  the  jury, 
adding,  *Hhe  debt  in  the  declaration  men- 
tioned, subject  to  the  credits,"  Ac,  as 
above :  and  thereupon,  at  the  request  of  the 
counsel  for  the  defendants,  the  jury  were 
polled,  and  each  juror,  in  response  to  the 
question,  **is  this  your  verdict,"  answered 
in  the  affirmative.  The  court  overruled  the 
motion ;  and  the  defendants  excepted ;  and 
obtained  a  supersedeas  to  the  judgment. 
The  facts  are  sustained  by  Judge  Christian 
in  his  opinion. 

Richardson  and  Jno.  A.  Campbell,  for 
the  appellants. 

J.  W.  Sheffey  and  Jno.  W.  Johnston,  for 
the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Tazewell  county.  It 
was  an  action  of  debt  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in 
error,  to  recover  the  sum  of  $2,833,  due  by 
a  writing  obligatory  under  seal.  The 
plaintiffs  in  error  pleaded  '^payment  and 
set  off."  Upon  these  issues,  tried  by  a 
jury,  a  verdict  was  rendered  for  the  defend- 
ant in  error  '*for  the  debt  in  the  declara- 
tion mentioned,"  subject  to  certain  credits 
endorsed  upon  the  said  writing  obligatory, 
to  wit :  the  sum  of  $170,  paid  on  the  4th 
December  1867,  and  the  sum  of  $170, 

207  paid  on  the  30th  September  ♦1869.    A 
motion   was   made   to   set   aside  this 

verdict  upon  two  grounds.  First.  Because 
the   verdict   was   contrary  to  the  evidence; 

XII,  F,  of  monographic  note  on  "Juries**  appended 
to  Chahoon  v.  Oom.,  90  Gratt  73S,  and  foot-noU  to 
Read  V.  Oom..  28  Gratt  094. 
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and  second,  because  the  verdict  was  ren- 
dered by  the  jury  under  a  mistake  as  to  its 
leg'al  effect.  This  motion  was  overruled  by 
the  court,  and  a  judgment  entered  in  accor- 
dance with  the  verdict  of  the  jury. 

The  bill  of  exceptions  sets  out,  as  the 
**only  evidence  offered  by  the  plaintiffs, 
the  bond  in  the  plaintiffs'  declaration  men- 
tioned,*' and  that  the  **only  evidence  of- 
fered by  the  defendants,  was  a  receipt  in 
the  following  words:  'Received  January 6th 
1866,  of  E.  S.  Howard,  one  thousand  dollars, 
in  part  payment  of  interest  due  on  certain 
bonds  executed  by  said  Howard  and  Jas.  R. 
Witten  to  H.  George  for  land ;  received  also 
of  said  Howard  his  note  for  $1,018,  which 
(when  paid)  is  also  to  be  credited  in  pay- 
ment of  said  interest;  and  moreover,  if 
said  Howard  shall,  and  do  assign  me  a 
judgment  against  the  estate  of  W.  O. 
George,  which  he  expects  shortly  to  obtain, 
I  am  to  credit  the  amount  of  said  judgment 
on  the  said  note  of  $1,018.  Said  judgment 
will  (as  is  supposed)  amount  to  some  $768. 
(Signed,)  J.  M.  McCall,  adm'r  of  H. 
George,  dec'd.'  "  The  bill  of  exceptions 
then  sets  out  certain  ^'admissions"  made 
at  bar  by  the  counsel  on  both  sides  for  the 
parties.  It  was  admitted  that  the  bond 
sned  upon  was  one  of  four  bonds  executed 
by  E.  S.  Howard  and  J.  R.  Witten  on  the 
12th  day  of  January  1860  to  Harvey  George, 
then  living,  for  a  tract  of  land,  and  that 
one  of  said  bonds  first  due  was  for  $5,000, 
due  on  the  1st  day  of  September  1860 ;  that 
the  other  three  bonds  were  for  $2,833.33>^ 
each,  payable  respectively  one  on  the  Ist 
day  of  September  1861,  one  on  the  Ist  day 
of  September  1862,  and  the  remaining  bond 
payable  on  the  1st  day  of  September  1863; 
and  that  these  were  the  bonds  mentioned  in 
the  receipt.  It  was  also  admitted  that  judg- 
ment had  been  recovered  on  two  of  the 
bonds  for  the  sum   of  $2,833.33^  each;  and 

that  no  part  of  the  sum  mentioned  in 
208      the  receipt  of  the  *6th  of  January  1866, 

had  been  applied  to  the  payment  of 
either  interest  or  principal  of  said  bonds. 
It  was  further  stated  in  the  bill  of  excep- 
tions that  **  there  was  no  proof  on  the  part 
of  the  plaintiff  of  the  application  of  the 
money  mentioned  in  said  receipt,  and  that 
no  reference  was  made  to  the  $5,000  bond 
during  the  trial  of  the  cause,  except  that 
made  by  the  counsel  for  defendants  in  his 
statement  of  the  case  to  the  jury,  to  the 
effect  that  the  said  $5,000  bond  had  been 
fully  paid  off  by  the  defendants,  which  was 
denied  by  the  plaintiff  who  claimed  that  the 
said  bond  had  been  burned,  but  had  not 
been  paid  off."  Upon  this  evidence  and 
a]x>n  these  admissions,  the  case  was  sub- 
mitted to  the  jury,  who  found  a  verdict  for 
the  plaintiff  as  hereinbefore  set  forth.  I 
say,  upon  the  evidence  and  admissions  of 
the  parties,  for,  of  course,  the  statements 
of  the  counsel  as  to  the  payment  or  non- 
payment of  the  $5,000  bond,  could  not  be 
considered  by  the  jury,  and  it  is  difficult 
to  conceive  why  these  statements  were  in- 
corporated in  the  bill  of  exceptions.  Sep- 
arating the  statements  of  the  counsel  from 


the  evidence  and  the  admissions  of  the  par- 
ties made  at  bar,  it  is  manifest  that  the 
jury  treated,  as  they  were  bound  to  treat, 
the  $5,000  bond  as  still  due  and  unpaid.  Its 
executions  and  the  consideration  upon 
which  it  was  founded,  were  both  admitted. 
No  proof  was  offered  of  its  payment  or 
satisfaction  in  any  form.  It  must  be  taken 
then  as  a  conceded  fact  in  the  case,  that 
this  bond  was  at  the  time  of  the  trial  due 
and  unpaid.  Another  fact  is  clearly  proved ; 
that  at  the  time  of  the  payment  of  one 
thousand  dollars  in  cash  and  the  execution 
of  a  note  for  $1,018,  to  wit,  on  the  6th  day  of 
January  1866,  not  one  dollar  of  interest  on 
these  bonds  had  been  paid.  This  thousand 
dollars  was  received  by  the  creditor  in  the 
very  terms  of  the  receipt  offered  in  evi- 
dence, *'in  part  payment  of  the  interest  due 
oi^  certain  bonds"  executed  by  Howard  and 
Witten  to  Harvey  Greorgc  for  the  purchase 
money     of   a    tract    of     land.      And 

209  *it  is  admitted    that  the    four  bonds, 
one  for  $5,000  and  the  other  three   for 

$2,833.33  each,  are  the  bonds  referred  to  in 
the  receipt. 

The  money  paid  was  on  account  of  the 
interest  on  certain  bonds.  It  was,  mani- 
festly, a  general  payment  towards  the 
interest  due  on  the  whole  amount  of  in- 
debtedness. The  debtor  did  not  exercise  his 
right  or  designate  which  particular  bond  it 
should  be  credited  upon.  The  right  then 
accrued  to  the  creditor,  to  apply  the  pay- 
ment, and  he  could  exercise  the  right  to 
apply  the  payment,  either  at  the  time  of 
payment  or  any  subsequent  time.  I  under- 
stand the  well  settled  rule  upon  the  subject 
of  the  application  of  payments  to  be  this: 
The  debtor,  when  he  makes  a  payment 
which  does  not  discharge  the  whole  debt, 
has  a  right  to  say  whether  it  shall  be  ap- 
plied to  the  principal  or  to  the  interest  of 
the  debt  due;  and  where  there  are  several 
bonds  or  notes  evidencing  the  debt,  he  may 
say  to  which  the  payment  is  to  be  applied. 
When  the  debtor  fails  to  exercise  this  right, 
then  the  creditor  may  make  the  application 
of  the  payment  as  to  him  may  seem  best. 
And  where  neither  party  has  exercised  the 
right,  the  law,  or,  in  other  words,  the  court, 
will  make  the  application  according  to  the 
justice  of  the  case  in  view  of  all  the  cir- 
cumstances attending  it.  3  Philips'  Evi.  441 ; 
4  Cranch's  R.  317;  Smith  v.  Loyd,  11 
I^eigh,  512.  And  where  there  is  no  direc- 
tion by  the  debtor,  and  the  right  of  appli- 
cation is  not  exercised  by  the  creditor,  the 
court  will  always  apply  the  payment  first 
to  the  application  of  the  interest,  in  pref- 
erence to  the  principal.  And  where  there 
are  several  debts  to  which  the  payment 
may  be  applied,  in  the  absence  of  an  appli- 
cation by  the  parties,  the  law  will  apply 
the  payment  to  the  first  debt  due  in  order 
of  time.  3  Philips'  Evi.  337,  and  note 
with  authorities  there  cited. 

In   the  case   at  bar,   the  most  that  can  be 

claimed  for  the  plaintiffs  in  error    (Howard 

and  Witten)  is,  that  they  made  a  payment, 

which  was  to  be  applied  to   the   pay- 

210  ment  *of  interest  generally    **on  cer- 
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tain  bonds,"  without  specifyingf  the 
particular  bonds.  In  the  absence  of  any 
such  specification, it  was  the  undoubted  right 
of  the  creditor,  upon  well-settled  principles 
of  law,  to  make  the  application  to  any  one  or 
to  all  of  the  bonds  due.  If  he  made  the 
application  to  the  bond  first  due,  he  had 
the  undoubted  right  so  to  do,  and  did  ex- 
actly what  the  law  would  have  done  for 
him,  if  he  failed  to  make  such  election.  3 
Philips'  Evi.  (ubi  supra.) 

It  is  earnestly  insisted,  however,  by  the 
learned  counsel  for  the  plaintiffs  in  error, 
that  it  was  not  shown  by  the  evidence 
that  the  application  of  the  amount  paid,  as 
set  forth  in  the  receipt  of  Jinuary  6th  1866, 
had  been  applied  to  the  $5,000  bond;  and 
that  it  was  the  duty  of  the  defendants  in 
error  to  have  shown  that  fact.  Now,  it 
must  be  remembered  that  the  bond  sued 
upon  had  been  assigned  to  a  third  party; 
and  the  suit  was  not  brought  for  the  bene- 
fit of  the  original  obligee,  but  for  the  as- 
signee. The  original  obligee  might  have 
had  it  in  his  power  to  have  shown,  affirma- 
tively, that  the  payment  had  been  applied 
to  the  first  bond  due ;  but  I  think  it  was 
sufficient  for  the  plaintiff  in  the  court  be- 
low, in  this  case,  to  show,  as  was  conclu- 
sively shown  by  the  facts  proved,  and  the 
fair  and  legal  inferences,  which  the  jury 
had  a  right  to  draw  from  the  facts  proved, 
that  there  was  still  due  from  the  obligors  a 
principal  sum  sufficient,  and  more  than 
sufficient  to  absorb  in  interest  due  (upon  a 
bond  of  proir  date  to  the  one  in  suit, )  the 
whole  amount  which  had  been  paid;  and 
that  it  had  been  properly  applied  to  that 
bond.  There  was  another  fact  proved, 
which  made  this  apparent  beyond  any  rea- 
sonable doubt.  It  is  apparent,  from  an 
examination  of  the  endorsements  on  the 
bond  sued  upon,  that  the  credits  are  for 
interest  on  the  principal  sum  of  $2,833 ;  and 
they  were  paid  in  one  and  two  years  respec- 
tively after  the  receipt  of  January  '66  was 

executed,  and  long  after  the  bond  came 
211      *into    the    hands    of    the    assignee. 

Now  it  is  manifest  that  no  part  of  the 
principal  or  interest  of  that  bond  had  been 
paid,  and  the  obligors  must  be  presumed  to 
have  known  that  fact,  to  wit,  that  the 
amount  paid  on  the  6th  January  1866,  had 
been  applied  to  a  different  bond.  They  also 
knew  that  it  had  not  been  applied  to  either 
of  the  other  two  bonds  of  $2,833  each,  upon 
which  they  had  suffered  a  recovery  of  judg- 
ment by  default.  And  therefore,  the  infer- 
ence is  irresistible,  that  they  knew  at  the 
time  they  paid  the  interest  to  the  assignee, 
and  at  the  time  they  suffered  a  recovery 
on  the  other  two  bonds,  that  what  they  had 
paid  went  as  a  credit  upon  the  bond  first 
due.  Certain  it  is  that  it  is  conclusively 
shown,  that  there  is  still  due  (there  beine- 
no  proof  that  the  $5,000  has  been  paid,) 
from  the  obligors,  a  principal  sum  more 
than  sufficient  to  absorb  in  interest  due  the 
amount  called  for  by  the  receipt  of  the  6th 
January,  1866.  I  am  clearly  of  opinion, 
that  upon  the  facts  proved  and  the  fair  and 
legal   inferences   to  be  drawn    from   those 


facts,  the  jury  was  right  in  finding  a  ver- 
dict for  the  whole  amount  *'of  the  debt  ifl 
the  declaration  mentioned,"  subject  ualj 
to  the  credits  endorsed  on  the  bond;  ax^ 
that  the  Circuit  court  did  not  err  in  refusing 
to  set  aside  the  verdict  upon  the  ground  tfaat 
the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  second  ground  of  error  assigned  is. 
that  the  verdict  of  the  jury  **was  rendered 
under  a  mistake  as  to  its  legal  effect*' 
After  the  trial  was  concluded,  and  the  joiy 
discharged,  six  of  their  number  ^'severally 
made  oath,  that  upon  the  trial  of  the  cause 
it  was  their  intention  to  render  snch  a  ver- 
dict as  would  entitle  the  defendants  to  hare 
credit  for  the  amount  of  the  $2,018  receipt 
offered  in  evidence  by  them,  to  be  applied 
to  the  interest  in  all  four  of  the  bonds  exe- 
cuted b}-  said  defendants  to  Harvej  Geor^ 
for  lands.  That  it  was  not  their  intention 
to  render  such  a  verdict  as  would  apply  the 
$2,018  receipt  exclusively  as  a  credit 
212  on  the  $5,000  bond  referred  *to  by 
counsel  in  the  argument  of  the  cause. 
And  that  if  the  legal  effect  of  their  verdict 
is  to  place  the  said  $2,018  receipt  as  a  credit 
on  said  $5,000  bond,  it  is  wrong,  and  is  not 
their  verdict," 

Whether  the  testimony  of  jurors  is  admis- 
sible to  impeach  their  verdict,  is  a  question 
upon  which  the  authorities  were  formerly 
unsettled  and  conflicting.  It  is  indeed 
very  difficult  to  lay  down  any  precise  rule 
which  could  be  made  of  universal  applica- 
tion without  exception,  to  each  particular 
case.  In  Virginia  the  practice  was  for  a 
long  time  unsettled.  In  some  few  cases  of 
mere  and  evident  mistake,  like  Cochran  v. 
Street,  1  Wash.  79,  the  testimony  of  jurots 
was  received,  and  the  verdict  set  aside: 
but  the  great  preponderance  of  authority  is 
against  allowing  jurors  to  impeach  their 
own  verdict;  the  courts,  even  in  cases 
where  it  was  allowed,  under  peculiar  cir- 
cumstances, always  using  such  language  as 
Ivord  Mansfield  employed  in  Vaise  v.  Dela- 
val,  1  T.  R.  11;  that  "to  meddle  with  the 
verdict  of  the  jury  upon  the  evidence  of  some 
of  the  jurors,  is  a  delicate  business,  and 
should  be  proceeded  in  with  caution,  to  pie- 
vent  the  mischief  of  jurors  being  tampered 
with." 

But  since  the  decision  of  this  court  in 
Bull's  case,  14  Gratt.  613,  632,  it  may  nov 
be  considered  as  well  settled,  as  a  general 
rule,  that  the  testimony  of  jurors  ought  not 
to  be  received  to  impeach  their  verdict. 
Judge  Moncure,  delivering  the  opinion  of 
the  court  in  th^t  case,  after  a  most  elab- 
orate and  able  review  of  the  Knglish  and 
American  authorities  on  the  subject,  con- 
cludes, **In  view  of  all  the  authorities  and 
of  the  reason  on  which  thej  are  founded, 
we  think  that,  as  a  general  rule,  the  testi- 
mony of  jurors  ought  not  to  be  received  to 
impeach  their  verdict ;  and  without  intend- 
ing to  decide  that  there  are  no  exceptions 
to  the  rule,  we  think  that  even  in  cases  in 
which  the  testimony  may  be  admissible, 
it  ought  to  be  received  with  great  caution. 
A  contrary  rule  would  hold  out  to  unsnccess^ 
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ful  parties  and  their  friends  the 
213      ^strongest  temptation  to  tamper  with 

juries  after  their  discharge,  and  would 
otherwise  be  productive  of  the  greatest 
evils.  The  value  of  jury  trial  would  be 
greatly  impaired,  and  the  whose  adminis- 
tration of  justice  dependent  upon  it  would 
be  involved  in  the  most  painful  uncer- 
tainty." 

In  the  case  before  us  here,  the  jury  was 
polled,  and  each  juror,  for  himself,  sol- 
emnly declared  it  was  his  verdict ;  but  after 
they  were  discharged  six  of  them  make  an 
affidavit  in  which  they  state  that  **if  the 
legal  eflFect  of  their  verdict  is  to  place  the 
said  $2,018  receipt  as  a  credit  on  said  $5,000 
bond,  it  is  wrong  and  not  their  verdict." 

Now  the  only  issue  which  the  jury  was 
called  upon  to  decide  (there  being  no  ac- 
count of  offsets  filed  and  none  proved), 
was  whether  tht  bond  sued  upon  was  paid 
in  whole  or  in  part.  It  was  their  province 
to  find  the  fact ;  they  had  nothing  to  do 
with  the  legal  effect  of  their  finding.  I  am 
of  opinion  that  this  case  falls  under  the  gen- 
eral rule  settled  by  this  court  in  Bull's  case 
(supra),  and  does  not  come  under  any  of 
the  exceptions  to  it;  and  that  the  testimony 
of  the  jurors  ought  not  to  be  received  to 
impeach  their  verdict.  I  am  therefore  of 
opinion  upon  the  whole  case,  that  the  judg- 
ment of  the  Circuit  court  of  Tazewell  ought 
to  be  affirmed. 

Judgment  affirmed. 


214  *Blos8er  v.  Harshbarger. 

AnffnatTerm.  1871.  Staunton. 

I.  N«w  Trials— Qroumls  for.*— For  tlie  grounds  on 
which  new  trials  will  be  granted,  see  opinion  of 
Chbibtian.  J. 

a.  Suae— Vcnlict  Contrary  to  Bvldonoo.- A  new  trial 
asked  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  ought  to  be  granted  only  in  a  case 
of  plain  deviation  from  right  and  justice;  not  in  a 
doubtful  case,  merely  because  the  court,  if  on  the 
jury,  would  have  given  a  different  verdict 

^ew  Trials— Verdict  Contrary  to  Weight  of  Evidence. 

— For  the  rule,  as  to  when  the  court  will  grant  a 
new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence,  the  princi- 
pal case  is  cited  and  followed  in  many  subsequent 
cases.  Pryor  v.  Com.,  27  Gratu  1010;  Hilb  v.  Peyton, 
21  OratL  202\  Smith's  Case,  21  Gratt.  818:  Geo.  Home 
Ins.  Co.  V.  Kinnier,  28  Gratt.  114;  Johnson  v.  Com., 
29  Gratt  820;  Dean  v.  Com.,  82  Gratt  017;  Bacciga- 
inpo  V.  Com..  88  Gratt  811;  Powell  v.  Tarry,  77  Va. 
200;  Priest  v.  Whitacre,  78  Va.  158;  Montague  v. 
Allan.  78  Va.  506;  Benn  v.  Hatcher,  81  Va.  88;  Noell  v. 
Noell,  08  Va.  430,  25  S.  E.  Rep.  242;  Nicholas'  Case,  01 
Va.  766,  22  S.  £.  Rep.  507;  Steptoe  v.  Flood.  81  Gratt 
842:  Robertson  v.  Com.  (Va.),  22  S.  E.  Rep.  860;  Cash 
V.  Com.  (Va.),  20  S.  £.  Rep.  804;  Black  v.  Thomas,  21 
W.  Va.  713;  Campbell  v.  Lynn.  7  W.  Va.  (FT2:  Shefl  v 
Huntington,  16  W.  Va.  821 ;  Welch  v.  County  Court 
29  W.  Va.  68,  1  S.  E.  Rep.  841;  Gwynn  v.  Schwartz,  82 
W.  Va.  404,  0  S.  E.  Rep.  880. 

In  addition  to  the  above  cases,  see  foot-note  to  Bell 
V.  Alexander.  21  Gratt  1,  and  references  where 
many  cases  in  point  are  collected. 


a.  Same— Same.— Where  a  case  has  been  fairly  sub- 
mitted to  a  jury,  and  a  verdict  fairly  ren 
dered,  it  ought  not  to  be  Interfered  with  by  the 
court,  unless  manifest  wrong  and  injustice  has 
been  done,  or  unless  the  verdict  is  plainly  not 
warranted  by  the  facts  proved. 

4.  Same— Same.— Where  some  evidence  has  been 
given  which  tends  to  prove  the  fact  In  issue;  or 
the  evidence  consists  of  circumstances  and  pre 
sumptions,  a  new  trial  will  not  be  granted 
merely  because  the  court  if  upon  the  jury,  would 
have  given  a  different  verdict.  To  warrant  a  new 
trial  in  such  cases,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the  Jury 
And  this  restriction  applies  a  fortiori  to  an  appel- 
late court 

5.  BondJ  —  Collection  of— Negligence— Question    for 

Jury.— A  holds  the  bond  of  B  twelve  years  old,  and 
she  puts  it  into  the  hands  of  H  for  collection.  They 
are  all  relations,  and  all  members  of  the  Menonist 
church,  the  rules  of  which  forbid  members  to  sue 
each  other.  H  does  not  collect  the  money;  and 
after  the  death  of  A,  her  administrator  sues  H  for 
negligence  in  failing  to  collect  the  money.  These 
are  facts  which  may  be  considered  by  the  Jury  on 
the  question  of  negligence. 

This  waa  an  action  of  assumpsit  in 
the  Circuit  court  of  Rockingham  county, 
brought  in  August  1866,  by  David  Blosser, 
adm'r  of  Anna  Blosser,  deceased,  against 
Joseph  Harshbarger,  to  recover  the  amount 
of  a  bond  executed  by  Jacob  Blosser  to 
Anna  Blosser,  which  was   placed  by  her  in 

the   hands  of   Harshbarger  to*  be  col- 
215      lected   *by   him;  and    which    he  had 

failed  to  collect.  The  bond  bore  date 
the  26th  of  July  1842,  and  was  for  $1,362.73, 
payable  with  interest  at  the  end  of  two 
years,  and  was  assigned  to  Harshbarger  for 
collection,  on  the  6th  of  September  1856. 
There  was  a  verdict  for  the  defendant,  and 
a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  evidence* 
This  motion  was  overruled ;  and  a  judgment 
entered  upon  the  verdict;  and  the  plain- 
tiff excepted ;  and  obtained  a  supersedeas  to 
the  Special  Court  of  appeals,  at  Winchester, 
and  the  case  was  transferred  to  this  court. 
The  facts  are  stated  by  Judge  Christian  in 
his  opinion. 

Woodson,    for  the  appellant. 

Fultz,  for  the  appellee. 

CHRISTIAN,  J.  This  is  a  supersedeas 
to  a  judgment  of  the  Circuit  court  of  Rock- 
ingham county.  The  only  error  assigned  in 
the  petition  of  the  plaintiff  in  error,  is  the 
refusal  of  the  court  below  to  set  aside  the 
verdict  and  grant  a  new  trial. 

The  rules  of  law  under  which  a  court  is 
warranted  in  setting  aside  the  verdict  of  a 
jury  and  granting  a  new  trial,  are  too  well 
settled  and  firmly  established,  by  the  deci- 
sions of  this  court,  to  admit  of  doubt,  or 
even  serious  discussion. 

A  new  trial  asked  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  ought 
to  be  granted  only  in  a  case  of  plain  devia- 
tion from  right  and  justice ;  not  in  a  doubt- 
ful case,    merely  because   the  court,    if  on 
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the  jury,  would  have  g'ivcn  a  different  ver- 
dict. Where  a  case  has  been  fairly  sub- 
mitted to  a  jury,  and  a  verdict  fairly 
rendered,  it  ought  not  to  be  interfered 
with  by  the  court,  unless  manifest  wrong 
and  injustice  has  been  done,  or  unless  the 
verdict  is  plainly  not  warranted  by  the 
facts  proved. 

In    Grayson's   case,    6   Gratt.    712, 

216  Judge  Scott,    in  an  *opinion   remark- 
able for  its  clearness  and  brevity,  has 

deduced  from  the  decisions  of  this  court  and 
of  the  General  court,  the  following  leading 
principles  which  govern  motions  for  new 
trials. 

**A  new  trial  will  be  granted: 

*  *I.  Where  the  verdict  is  'against  law. 
This  occurs  where  the  issue  involves  both 
fact  and  law  and  the  verdict  is  against  the 
law  of  the  case  on  the  facts  proved. 

**II.  Where  the  verdict  is  contrary  tb  the 
evidence.  This  occurs  when  the  issue  in- 
volves matter  of  fact  only,  and  the  facts 
proved  required  a  different  verdict  from  that 
found  by  the  jury. 

**III.  Where  the  verdict  is  without  evi- 
dence to  support  it.  This  occurs  when 
there  has  been  no  proof  whatever  of  a  ma- 
terial fact  or  not  sufficient  evidence  of  the 
fact  or  facts  in  issue.  Where  some  evidence 
has  been  given  which  tends  to  prove  the 
fact  in  issue,  or  the  evidence  consists  of 
circumstances  and  presumptions,  a  new 
trial  will  not  be  granted  merely  because  the 
court,  if  upon  the  jury  would  have  given 
a  different  verdict.  To  warrant  a  new  trial 
in  such  cases,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the 
jury."  6  Gratt.  712-4.  This  restriction 
applies  a  fortiori  to  an  appellate  court. 
For  in  the  appellate  court,  there  is  super- 
added to  the  weight  which  must  always  be 
given  to  the  verdict  of  a  jury  fairly  ren- 
dered, that  of  the  opinion  of  the  judge  who 
presided  at  the  trial,  which  is  always  entitled 
to  peculiar  respect  upon  the  question  of  a 
new   trial.  Brugh  v.  Shanks,  5  Lreigh,   598. 

Where  a  case  depends  upon  the  tendency 
and  weight  of  evidence,  and  the  jury  and 
judge  who  tried  the  cause,  concur  in  the 
weight  and  influence  to  be  given  to  the 
evidence,  it  would  be  an  abuse  of  the  ap- 
pellate powers  of  this  court,  to  set  aside  a 
verdict  and  judgment,  because  the  judges 
of  this  court,  from  the  evidence  as  it  is 
written   down,    would   not   have  con- 

217  curred  in  the  verdict.     *Hiir8  case,  2 
Gratt.    594.     See,    also,    case  recently 

decided  at  Wytheville.  Bell  v.  Alexander, 
supra  1. 

Applying  these  well  settled  rules  of  law  to 
the  case  before  us,  we  cannot  say,  that  the 
verdict  was  not  supported  by  the  evidence ; 
or  that  there  was  such  a  plain  deviation 
from  right  and  justice  in  this  case  as  to 
warrant  this  court  in  overruling  the  verdict 
of  a  jury  and  judgment  of  a  court,  who  had 
the  witnesses  before  them,  who  knew  both 
parties  and  witnesses,  and  who  were  pecu- 
liarly competent  to  give  just  and  proper 
influence  to  the  evidence. 

And  even  if  the  facts  proved  as  they  are 


now  presented  upon  the  record,  might  tend 
to  lead   us  to   a   different  conclusion    from 
that  at   which   the  jury   arrived ;  yet  there 
are  many   facts   and   circumstances   in  the 
case  which  might  well  justify  the  jury  who 
knew  the  parties,  and   understood  the  pecu- 
liar  relations   existing   between    them,    in 
finding  the   verdict   which   they   have  ren- 
dered.    It   was   proved   that  Anna  Blosser, 
the  plaintiff's   intestate,    was   the    aunt  of 
the  obligor,  Jacob  Blosser,  whose  bond  was 
placed  in  the  hands  of  the  defendant  in  er- 
ror   (Joseph    Harshbarger),  for  collection; 
and  that  the  latter  was  also  her  near  rela- 
tive.    It  was  also  proved  that  all  these  par- 
ties  were     members    of    the    *'Menonitc" 
church,  and  that  it  was  against  the  creed  or 
rules  of  that  church,  for  its  members  to  sue 
each  other.     And  while  of  course  the  mere 
relationship  of  the  parties  and  their  church 
relations  or  church   creed  could  not  affect 
their  legal  rights  and  liabilities,   yet  these 
are  circumstances  proper  to  be  consideted 
by  the  jury,  in  ascertaining  what  was  the 
true   understanding   and   agreement  of  the 
parties  arising  out  of  the  receipt  executed 
by  the   defendant  in  error.     These  peculiar 
relations   of  the   parties,    taken  in  connec- 
tion   with    the    receipt    itself,    might  well 
warrant  the  jury  in  coming   to  the  conclu- 
sion that  it  was  not  intended  by  Mrs.  Blos- 
ser that  her  nephew,  whom  she  had  already 

indulged  for  fourteen  years,  should  be 
218      pressed   by  a  suit  *or  other   coercive 

means ;  and  that,  no  such   obligation 
was   assumed  by  the  defendant    in   error. 
With  a  full  knowledge  of  the  near  and  inti- 
mate relations  of  the  parties,  beinir  himself 
related  to  both,  and  with  a  knowledge  too  of 
the    peculiar    tenets   of   their   chruch,    of 
which  he  was  a  member  also,  he  executed  a 
receipt  for  the  collection  of  the  bond.     If  it 
had  been  the  intention    of  plaintiff's  intes- 
tate, that  her  nephew  should  be  sued  for  the 
amount  due  to  her,   she  would  have  placed 
the   bond   in   the  hands  of  an  attorney  for 
collection    by   suit  or  otherwise.     She  does 
not  do  that,  but  hands  it  to  a   mutual  rela- 
tion, to  collect  it  of  her  nephew.     Thong"h 
she  lived  for  years  after  this,  and  knew  that 
no  suit    had  been  brought  (for  in   1860  she 
certainly   knew   the  bond   was   still  in  the 
hands  of  Harshbarger),  yet   she   never  di- 
rects him  to  sue,  nor  complains  that  he  had 
not  put  the  bond  in  suit.     After  her  death, 
her  administrator  brings  this  suit,   seeking 
to  fix  liability  upon  him  (not  for  any  money 
collected  upon  this  bond,  for  he   never  col- 
lected  a    dollar),    for   his   neglect    in   not 
bringing    suit.     It    is   doubtful,     upon   the 
facts  certified,    whether   the    money   could 
have    been    made    even    if    suit    had  been 
brought  upon  the  bond  of  Jacob  Blosser.    It 
is  true  that  he  had  a  small  personal  estate, 
and  a  solvent  bond  due   to  him,  amounting 
to  about  five  hundred  dollars,  which  he  pro- 
posed at  one  time  to  assign  in  part  payment 
of  his   debt ;  but  this  was   never  done ;  and 
it  would  seem  it  was   not  done   at  the  time 
proposed  because  of  the  failure  of  the  defend- 
ant to  produce  the  bond.   To  the  extent  of  the 
amount  of  that  bond  it  may  be,   this  court, 
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if  it  had  been  the  jury,  would  have  held 
him  accountable.  But  the  whole  case  was 
one  peculiarly  proper  to  be  submitted  to  a 
jury,  who  are  the  proper  judges  of  the 
weight  of  the  evidence;  and  the  verdict 
having  been  fairly  rendered,  and  approved 
by  the  judge  before  whom  the  case  was 
tried,  it  would  be  a  violation  of  the  well 
settled  principles  of  law  so  often  adjudi- 
cated by  the  courts,  as  well  as  an 
219  unwarranted  abuse  of  the  *appellate 
powers  of  this  court,  to  set  aside  the 
verdict  and  judgment  because  the  judges  of 
this  court  might  not  concur  with  the  ver- 
•dict  of  the  jury,  upon  the  facts  as  they  are 
certified  here. 

I  am  of  opinion  that  the  judgment  of  the 
Circuit  court  of  Rockingham  should  be 
affirmed. 

The  other  judges  concurred  in  the  opin- 
ions of  Christian,  J. 

Judgment  affirmed. 


220  *Poague  &  al.  v.  Spriggs  &  als. 

Aorast  Term,  1871,  Staunton. 

€.  Jndgrmefit*— Affreement  to  Accept  Payment  In  Con- 
federate Currency.— S  lias  a  Judgment  docketed  for 
an  ante-war  debt,  acainst  C,  the  principal,  and  £ 
and  P  his  snretles,  well  secured  by  tbe  judsmient 
Hen  upon  tbe  lands  of  the  debtors.  If  S,  to  enable 
C  to  sell  his  land  for  Ck)nfederate  money,  and  make 
a  good  title  to  the  purchaser,  agrees,  in  May  1863, 
to  accept  payment  of  the  Judgment  in  Confederate 
notes  or  bonds,  and  if.  in  pursuance  of  this  agree- 
ment, C  immediately  advertises  and  sells  his  land 
and  receives  payment  of  the  purchaser  in  such 
money  or  bonds  and  conveys  to  him  the  land,  S 
cannot  afterwards  revoke  his  agreement  to  accept 
such  payment,  but  his  promise  is  binding  upon  S. 
not  only  in  behalf  of  C,  but  of  his  sureties  also,  and 
the  purchaser. 

a.  Same— Seme— Proof  of.— In  such  a  case,  the  agree- 
ment of  S  must  be  proved  beyond  all  reasonable 
doubt:  and  in  this  case,  it  was  not  proved. 

3.  Parol  Evidence— Contents  of  Letter— The  uncer- 
tain and  unreliable  nature  of  parol  evidence  to 
prove  the  contents  of  a  letter,  commented  on  by 

MONCUBE,  P. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Rockbridge  county,  brought  in  July 
1866,  by  Joseph  Spriggs  against  J.  H.Coft- 
xnan,  Wm.  F.  Poague,  Jonathan  W.  Eads 
and  others,  to  enforce  the  lien  of  a  judg- 
ment confessed  by  Cofifman,  Poague  and 
Kads,  against  the  land  which  they  owned 
at  the  time  of  the  judgment,  some  of  which 
had  been  subsequently  sold  to  the  other  de- 
fendants. The  bill  states  the  judgment  con- 
fessed by  Coffman,  the  principal,  on  the 
29th  of  July  1859,  and  by  Poague  and  Eads, 
his  sureties,  on  the  10th  of  August  fol- 
lowing, for  twenty-five  hundred  dollars 
with  interest  from  the  1st  of  December 
1858 ;  which  had  been  duly  doclceted  at  the 
time.  That  at  the  date  of  this  judgment 
*    Coffman  owned  a  tract  of  land  in  the 

221  •county,  containing  fifty-five  acres, on 


which  was  located  the  Bunker  Hill  mill. 
That  subsequently  he  sold  and  conveyed  to 
the  defendant,  S.  C.  Burks,  eight  acres  of 
this  land,  including  the  mill,  and  to  D.  C. 
E.  Brady,  forty-six  acres,  the  balance  of 
the  tract;  and  the  plaintiff  has  been  in- 
formed that  all  the  purchase  money  has 
been  paid.  This  property  was  assessed  at 
$7, 4%. SO.  That  on  the  4th  of  June  1863, 
Coffman  paid  to  Poague  and  Eads  the  sum 
of  $2,800  on  account  of  said  judgment,  and 
in  consideration  thereof  the  said  Poague 
and  Eads  bound  themselves  to  pay  to  the 
plaintiff  *^the  amount  of  the  bond  in  his 
possession  for  $5,585,  in  which  bond  they 
are  the  sureties  of  said  Coffman;"  and 
they  also  agreed  **to  release  the  lands  of 
said  Coffman  from  the  lien  of  said  judg- 
ment:" And  he  exhibits  the  agreement. 
The  bill  then  sets  out  lands  owned  by 
Poague  and  Eads  at  the  date  of  the  judg- 
ment, some  of  which  lands  of  Poague  he 
had  since  sold  to  persons  named,  who  are 
made  defendants. 

The  prayer  of  the  bill  is  that  an  account 
may  be  taken  of  the  plaintiff's  judgment, 
and  that  the  said  lands  may  be  sold,  and 
the  proceeds  of  sale  may  be  applied  to  the 
discharge  of  the  judgemnt,  and  for  general 
relief. 

Poague  and  Eads  filed  a  joint  answer,  and 
Brady  answered  separately.  Coffman  was 
a  non-resident,  and  was  proceeded  against 
as  such ;  and  the  bill  was  taken  for  confessed 
as  to  him  and  the  defendants  who  did  not 
answer.  The  material  parts  of  the  answers 
filed,  and  of  the  evidence,  are  set  out  in 
Judge    Moncure*8  opinion. 

The  cause  came  on  to  be  heard  on  the  24th 
of  June  1867,  when  the  court  held  that  the 
plaintiff  was  not  barred  of  the  relief  sought 
by  his  bill,  on  the  grounds  relied  upon  by  the 
defendants  Poague  and  Eads ;  and  referred 
the  cause  to  a  commissioner  to  take  an  ac- 
count of  the  plaintiff's  judgment,  and  to 
ascertain  and  state  what  lands  are  bound 
by  the  judgment  lien,  and  the  order  of  the 
liability  of  the  same;  and  make 
222  report  to  the  court.  *I*rom  this  inter- 
locutory decree  Poague  and  Eads  ap- 
plied to  a  judge  of  the  District  court  of 
appeals  at  Charlottesville  for  an  appeal; 
which  was  allowed ;  and  the  case  was  after- 
wards removed  t6  this  court. 

Brockenbrough  and  Wm.  J.  Robertson, 
for  the  appellants. 

Wm.  Daniel,  for  the  appellee. 

MONCURE,  P.  On  the  19th  day  of  May 
1863,  when  Coffman  sold  his  land  at  public 
auction,  Joseph  Spriggs  held  a  judgment 
against  said  Coffman  and  his  sureties, 
Poague  and  Eads,  for  $2,500,  with  interest 
thereon  from  the  1st  of  December  1858,  till 
paid,  and  costs,  which  had  been  confessed 
in  1859,  and  was  wholly  unpaid*.  This 
judgment  had  been  duly  docketed,  and  was 
perfectly  secure;  being  a  lien  upon  all  the 
lands  owned  by  the  debtors  at  its  date,  and 
each  of  them  then  owning  land  of  much 
greater  value  than  the  amount  of  the  judg- 
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ment.  Spriggs  had  a  perfect  right,  at  any 
time,  to  enforce  its  full  payment,  in  good 
money,  out  of  the  said  lands.  Confederate 
treasury  notes  and  Confederate  bonds  had 
greatly  depreciated  in  their  market  value ; 
being  then,  as  compared  with  gold,  only  of 
the  value  of  about  seven  to  one.  In  this 
state  of  things,  Spriggs,  certainly,  had  a 
right,  notwithstanding  this  great  disparity 
of  value,  to  receive  payment  of  his  judg- 
ment in  Confederate  notes  or  bonds,  at  their 
par  amount.  He  was  not  bound,  in  law  or 
morals,  to  make  so  great  a  sacrifice ;  but 
he  had  a  right  to  do  so,  upon  the  principle 
that  a  man  may  give  away  what  is  his  own, 
or  any  part  of  it.  His  mere  declaration  or 
promise  that  he  would  receive  payment  in 
such  a  way,  founded  on  no  valuable  consid- 
eration, would  not,  of  itself,  bind  him. 
6uch  a  declaration  or  promise,  at  most, 
could  be  no  more  than  an  unexecuted  gift, 
which  is  never  binding.  But  it  would  not 
even    amount    to    an    executory    gift.      It 

would   be   a     mere   indication   of  his 
223      ^willingness,   for   the   time  being,  to 

accept  payment  of  the  debt  in  a  de- 
preciated currency,  and  not  of  his  consent 
to  do  so  at  any  future  time,  however  much 
the  currency  may  have  further  depreciated 
in  the  meantime.  It  is  well  known  that 
Confederate  currency  was  not  only  greatly 
depreciated  in  May  and  June  1863,  but  con- 
tinued thereafter  to  depreciate,  and  some- 
times rapidly,  until  the  end  of  the  war, 
when  it  entirely  perished.  And  although 
there  doubtless  were  some  persons  who, 
under  peculiar  circumstances,  were  willing, 
as  late  as  May  or  June  1863,  to  accept  pay- 
ment of  a  well-secured  ante- war  debt  in  such 
a  currency,  provided  such  payment  were 
immediately  made ;  yet  there  were  few,  if 
any,  who  would  then  have  consented  to 
accept  such  payment  at  a  future  period, 
especially  if  remote  or  indefinate.  Still,  a 
promise  to  accept  such  payment  might  have 
been  made  under  such  circumstances,  and 
in  such  terms  as  to  become  binding  on  the 
creditor,  either  as  a  contract  founded  on  a 
valuable  consideration,  or  as  an  equitable 
estoppel.  If,  for  example,  Jos.  Spriggs, 
the  judgment  creditor  in  this  case,  to  en- 
able the  principal  debtor,  CofPman,  to  sell 
his  land  for  Confederate  money  and  make 
a  good  title  to  the  purchaser,  had  agreed  to 
accept  payment  of  the  judgment  in  Confed- 
erate notes  or  bonds ;  and  if,  in  pursuance 
of  such  agreement,  Coffman  had  immedi- 
ately advertised  and  sold  his  land,  received 
payment  of  the  purchasers,  according  to  the 
terms  of  sale,  and  conveyed  to  them  the 
land,  it  would  then  have  been  too  late  for 
Spriggs  to  revoke  his  agreement  and  retract 
his  promise  to  accept  such  payment,  and 
his  promise  would  have  been  binding  upon 
him,  not  only  in  behalf  of  Coffman  but  of 
his  sureties  also  and  of  the  purchasers  of 
his  land.  It  is  immaterial  to  enquire 
whether  this  operation  would  be  produced 
by  considering  the  promise  as  a  contract 
founded  on  valuable  consideration,  or  as  an 
equitable  estoppel.  One  or  the  other,  or 
both,    it  would  certainly  be.     But  whether 


one  or  the  other,  or  both,  the  effect  would  be 
precisely  the  same.  Regarding  it  as 
224  a  *con tract  founded  on  valuable  con- 
sideration, there  would  be  no  question 
as  to  its  binding  effect.  Regarding  it  as 
an  equitable  estoppel,  it  would  be  equally 
binding,  on  the  ground  that  it  would  be  a 
fraud  in  the  judgment  creditor  to  retnict 
his  consent  after  it  had  been  acted  on  bj 
the  judgment  debtor  and  his  sureties  and 
the  purchasers  from  him,  in  faith  of  such 
consent,  which  had  been  given  to  induce 
such  action.  Perhaps  it  might  properly 
be  regarded  both  as  a  contract  and  as  an 
equitable  estoppel.  The  doctrine  on  the 
subject  is  fully  laid  down  in  the  authorities 
cited  bv  the  counsel  for  the  appellants,  to 
wit:  The  Duchess  of  Kingston's  case,  2 
Smith's  leading  Cases,  Amer.  ed.  of  1866, 
and  the  notes,  pp.  648-843,  top  paging; 
Davis'  adm'r  v.  Thomas,  5  Leigh,  1 ;  Pttdt 
V.  Jennings,  2  Rob.  R.  676.  But  to  produce 
that  important  effect,  it  certainly  onght  to 
be  clearly  proved  that  the  promise  was  act- 
ually made,  and  on  such  consideration  or 
under  such  circumstances  as  to  make  it 
binding  on  the  promiser.  Having  made* 
these  preliminary  remarks,  which  seemed 
to  me  to  be  appropriate,  I  now  proceed  to 
the  more  particular  examination  of  the  case 
we  have  before  us. 

The  answer  of  Poague  and  Kads,  the 
sureties  of  Coffman,  sets  out  the  ground 
on  which  they  rely  for  their  discharge  from 
liability  as  such  sureties.  They  say  they 
occupied  a  position  of  perfect  security  after 
the  confession  of  judgment  by  Coffman  for 
the  debt  for  which  they  were  liable.  That 
some  time  in  the  year  1863,  Coffman,being 
from  home,  and  doing  duty  in  the  army  of 
the  Confederate  States,  and  being  anx- 
ious to  sell  his  mill  property,  addressed 
a  letter  to  the  complainant  through 
his  friend  Sanders,  and  enquired  whether 
he  would  accept  Confederate  money  c^ 
bonds  in  discharge  of  the  judgment  debt 
due  to  him  by  Coffman  as  principal  debtor, 
and  by  the  respondents  as  sureties.  That 
comolainant  replied  to  the  letter,  and  con- 
sented to  accept  Confederate  bonds  in 
225  payment  of  his  judgment;  ''and,  in 
consequence  of  this  consent,  Coffman, 
with  the  assent  of  the  respondents,  sold  the 
real  estate  descrit>ed  in  the  bill  to  the  two 
parties  therein  named,  and  $2,800,  part  of 
the  proceeds  of  the  sale,  were  paid  over  to 
the  respondents  for  the  purpose  of  invest- 
ment in  Confederate  States  bonds  for  the 
benefit  of  the  complainant.  That  they  did 
actually  invest  the  amount  for  the  benefit 
of  the  complainant,  at  their  earliest  con- 
venience after  receiving  the  money,  and 
the  said  bonds  have  been  in  possession  of 
the  respondent  Kads  ever  since.  That  no 
formal  tender  of  s^id  bonds  was  ever  made 
to  the  complainant,  he  having  8ut>sequently 
waived  the  necessity  of  such  tender,  hy 
announcing  that  he  would  not  accept  them. 
That  some  time  after  the  sale,  and  the  exe- 
cution by  the  respondents  of  the  receipt  and 
obligation  mark«i  Ex.  B,  and  filed  with  the 
bill,  the  complainant  addressed  a  second  let- 
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ter  to  Sanders,  saying*  that  he  had  changed 
his  mind,  and  concluded  not  to  accept  the 
Confederate  bonds  in  payment  of  his  debt. 
That  they  have  made  the  most  industrious 
efforts  to  get  possession  of  these  letters  of 
the  complainant,  but  without  success,  and 
therefore  rely  on  secondary  proof  of  their 
contents.  That  they  were  alone  induced  to 
consent  to  the  sale  by  the  promise  of  the 
complainant  to  accept  Confederate  bonds 
in  satisfaction  of  his  debt ;  and  they  insist 
that  the  formal,  deliberate  consent  of  the 
complainant  thereto,  and  the  action  of  Coff- 
znan  and  these  respondents  based  upon  it, 
estopped  the  complainant  in  equity  from 
shifting  his  ground,  by  withdrawing  his 
consent,  and  that  he  has  thereby  released 
in  equity  his  judgment  lien  upon  the  said 
respondents. 

The  only  other  answer  filed  in  the  case, 
is  that  of  Brady,  a  purchaser  of  a  part  of 
the  land  of  Coffman  at  the  sale  aforesaid. 
He  did  not,  it  seems,  know  of  the  existence 
of  the  judgment  until  after  the  sale :  hear- 
ing^ then  that  the  judgment  constituted  a 
lien  on  the  land,  he  declined  to  pay  his 
purchase  money,  until  the  said  land 
226  *was  released  from  or  protected 
against  the  said  judgment  lien.  He 
says  that  Bads  and  Poague,  the  sureties  of 
Coffman,  and  for  whose  protection  the  said 
jndg'ment  was  confessed  by  the  said  princi- 
pal and  his  sureties  without  the  knowledge  of 
complainant,  accordingly  met  on  the  4th  of 
June  1863,  and  executed  the  paper  filed  with 
the  bill  as  exhibit  B,  by  which  they  ac- 
knowledge the  receipt  from  Coffman  of 
$2,800,  the  amount  of  said  judgment; 
released  his  land  from  the  lien  of  said 
jndg'ment,  and  obliged  themselves  to  pay 
the  same  and  protect  his  vendees  from  the 
lien  thereof ;  upon  the  faith  of  which,  the 
said  vendees  paid  the  purchase  money,  and 
on  the  same  day  received  deeds  for  the 
land.  And  he  insists,  that  the  said  land  is 
thus  released  from  the  lien  of  the  said 
jndg'ment;  and  if  not,  that  the  lands  of 
the  sureties,  which  are  ample  for  the  pur- 
pose, are  bound  for  the  satisfaction  of  the 
said  judgment  in  exoneration  of  the  land 
of  Coffman  by  virtue  of  the  release  and 
oblig'ation  executed  by  the  sureties  as 
aforesaid. 

I  think  neither  of  these  answers,  of  the 
sureties  or  of  the  purchaser,  states  such  a 
promise  of  the  judgment  creditor  as  would 
operate,  either  by  way  of  contract  or  of 
equitable  estoppel,  to  prevent  him  from 
enforcing  his  judgment  lien  on  the  land, 
as  claimed  in  his  bill.  It  is  not  pretended 
that  he  was  present  at  the  sale  when  it  was 
made,  or  that  he  was  even  in  the  county  in 
which  it  was  made,  either  at  that  time  or 
for  a  long  time  before  or  afterwards.  In 
fact,  it  appears  that  he  was  in  a  distant 
county,  engaged  in  the  discharge  of  his 
duties  as  a  minister  of  the  Methodist 
church.  The  only  application  made  to  him 
on  the  subject  was  by  letter  sent  by  mail, 
addressed  to  him  by  Sanders  in  behalf  of 
Coffman,  enquiring  whether  he,  Spriggs, 
would  accept  Conf^erate  money  or  bonds  in 


discharge  of  the  judgment  debt.  Spriggs 
replied  to  the  letter  of  Sanders  (as  stated 
in  the  answer  of  the  sureties),  and  consented 
to  accept  Confederate  bonds,  in  payment 
of  his  judgment.     And  in  consequence 

227  *of  this  consent,    Coffman,    with  the 
assent  of   his   sureties,    sold  the   real 

estate  described  in  the  bill  to  the  two  par- 
ties therein  named,  and  the  $2,800  men- 
tioned in  the  exhibit  marked  B,  part  of  the 
proceeds  of  sale,  were  paid  over  to  the  sure- 
ties, for  the  purpose  of  investment  in 
Confederate  bonds  for  the  benefit  of  the 
complainant.  It  does  not  appear  that  any- 
thing was  said  in  the  letter  from  Sanders 
to  Spriggs  about  the  sureties  of  Coffman, 
or  the  judgment  lien,  or  any  release  of  it 
by  the  sureties.  It  does  not  even  appear 
that  anything  was  said  in  that  letter  about 
a  sale  of  the  land  by  Coffman.  The  only 
subject  of  the  letter,  as  stated  in  the  an- 
swer of  the  sureties,  seems  to  have  been  a 
simple  enquiry  of  the  complainant, 
**  whether  he  would  accept  Confederate 
money  or  bonds  in  discharge  of  the  judg- 
ment debt."  And  the  only  subject  of  the 
complainant's  reply  to  that  letter  was,  that 
he  'consented  to  accept  Confederate  bonds 
in  payment  of  his  judgment."  He  did  not 
say  that  he  would  come  under  any  obliga- 
tion to  accept  such  payment,  even  at  that 
time,  much  less  at  a  future  or  indefinite 
time.  All  he  meant  to  say  was,  that,  as 
then  advised,  he  was  willing  to  accept 
such  payment.  But  he  might  change  his 
mind  at  any  time,  and  nothing  was  more 
natural  or  probable  than  that  he  would 
change  it  in  a  very  short  time,  as  Confeder- 
ate securities  were  rapidly,  and  almost 
daily  depreciating.  He  would  no  doubt 
have  refused,  if  he  had  been  requested,  to 
bind  himself,  even  for  a  day,  to  accept  such 
payment.  The  wonder  is  that  he  was  then 
willing  to  accept  it.  He  had  no  reason  to 
believe  that  there  would  be  any  definite  ac- 
tion by  Coffman  or  his  sureties,  founded 
on  the  faith  of  his  willingness  to  accept 
Confederate  bonds  in  payment  of  the  judg- 
ment. He  no  doubt  expected  that  there 
would  be  no  sale,  and,  still  more,  no  release 
of  the  judgment  lien,  without  his  presence 
and  co-operation,  in  person  or  by  special 
agent.  Such  is  the  case  made  by  the  an- 
swer of  the  sureties.     The  case  made 

228  by    the    answer  of  Brady,    *the  pur- 
chaser, is  still  less  strong  against  the 

complainant.  The  purchase  was  made  with- 
out knowledge,  even  of  the  existence  of  the 
judgment  lien.  And  though  its  existence 
was  known  to  the  purchasers  when  the 
purchase  money  was  paid,  yet  such  payment 
was  made,  not  upon  the  faith  of  any  prom- 
ise of  the  complainant  to  accept  Confeder- 
ate bonds  in  payment  of  his  judgment, 
and  to  release  the  lien  thereof,  but  upon 
the  faith  of  the  release  of  such  lien  by 
the  sureties,  and  of  their  covenant  of 
indemnity  against  it.  In  fact,  the  answer 
of  Brady  shows  that  he  regarded  the  sure- 
ties, as  being,  in  effect,  the  owners  of  the 
judgment,  and  having  a  right  to  release 
it,  as  it  was  confessed,    for   their   benefit ; 
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and  at  all  events,  that  he  relied  on  the 
judgment  lien  on  the  lands  of  the  sureties 
as  ample  indemnity  against  the  said  lien 
on  the  land  of  Coffman,  purchased  by  him. 

But  even  if  the  answers,  or  either  of 
them,  state  a  good  ground  of  defence, 
either  by  way  of  a  promise  founded  on  val- 
uable consideration,  or  of  an  equitable  es- 
toppel let  us  now  see  whether  it  is  sustained 
by  the  evidence,  which,  as  we  have  seen, 
ought  to  be  strong  and  clear  to  have  that 
effect. 

It  is  unfortunate,  in  the  last  degree,  for 
the  defence  in  this  case,  supposing  it  to  be 
well  founded  in  fact,  that  the  answer  of 
Spriggs  to  the  first  letter  alleged  to  have 
been  written  him  by  Sanders,  and  his  an- 
swer to  the  alleged  second  letter  of  Sanders, 
had  not  been  preserved  and  exhibited  as 
evidence  in  this  cause;  and  it  is  very 
strange  that  Sanders,  Coffman,  the  two 
sureties,  Kads  and  Poague,  and  the  two 
purchasers,  Brady  and  Burks,  or  some  one 
or  more  of  them,  did  not  feel  such  a  deep 
sense  of  the  importance  of  those  answers, 
as  to  be  induced  to  preserve  them  carefully, 
and  especially  the  first  of  them.  Instead 
of  that,  both  of  these  answers  are  alleged 
to  have  been  lost,  and  secondary  evidence 
of  their  contents  is  offered,  and  that  evi- 
dence of  the  most  uncertain  nature,  being 
the  ■  vague  recollection  of  witnesses 
229  after  the  lapse  of  several  *years ;  such 
witnesses  being  either  interested 
parties,  or  so  connected  with  the  transac- 
tion as  to  be  in  danger  of  being  strongly 
biased  in  giving  an  account  of  it.  Such 
testimony  of  such  witnesses,  however 
honest  they  may  be  (as  the  witnesses  in 
this  case  no  doubt  are),  is  almost  sure  to 
be  highly  (though  it  may  be  insensibly) 
colored  in  favor  of  the  side  on  which  it  is 
oflFered,  and  it  is  a  very  unsafe  foundation 
for  the  judgment  of  a  court.  A  mistake  as  to 
a  date,  or  a  single  word,  may  cause  a  wrong 
decision  and  produce  the  grossest  injustice. 
And  it  would  be  dangerous  to  found  a  decree 
on  such  testimony,  however  express,  and 
positive,  and  uncontradicted  by  other  evi- 
dence it  might  be.  But  when  it  is  denied 
by  the  testimony  of  the  opposite  party 
(who  is  also  examined  as  a  witness),  and 
is  inconsistent  with  clearly  established 
facts  in  the  case,  it  is  certainly  insufficient 
to  warrant  a  court  in  rendering  a  decree 
which  would  adjudge  that  party  to  have 
given  up  for  nothing,  seven-eighths  of  an 
admitted  and  undeniable  debt,  secured  by 
the  best  possible  security.  How  does  the 
case  stand  upon  the  evidence? 

Five  witnesses  were  examined  whose  evi- 
dence is  material  to  this  enquiry ;  four  of 
them  against  the  claim  of  the  judgment 
creditor,  and  one  only  in  its  favor.  Of  the 
four  against  it,  one  of  them,  Sanders,  was 
the  brother-in-law  of  the  principal  debtor, 
CofFman,  and  son-in-law  of  the  surety. 
Bads,  and  was  also  the  agent  of  Coffman  in 
writing  the  first  alleged  letter  to  Spriggs, 
and  it  seems  the  agent  of  the  surety,  Poague, 
in  writing  the  second  alleged  letter  to 
Spriggs.     Another  of   them,    Mrs.    I^auck, 


was  the  daughter  of  said  Kads.  And  the  re- 
maining two  were  the  said  Kads  and  PoagiK 
themselves.  The  witness  on  the  other  side 
was  the  plaintiff  himself,  the  judgment 
creditor,  Spriggs.  The  character  for  ve- 
racity of  none  of  these  witnesses  is  im- 
peached, and  it  seemed  to  be  admitted  io 
the  argument  of  counsel  on  both  sides,  that 
they  are  all  persons  of  good  general  charac- 
ter.     There     is     nothing     in     what 

230  they  say,  nor  in  *their  manner  of  giv- 
ing testimony,   so  far  as   it   appears 

upon  the  record,  which  at  all  indicates  that 
any  of  them  intended  to  make  a  misstate- 
ment. And  the  only  ground  on  which  anj 
of  the  testimony  can  be  impeached  or  ques- 
tioned is,  defect  of  memory  of  witnesses 
testifying  to  what  occurred  several  years 
before,  and  the  great  danger  of  their  hav- 
ing been  insensibly  biased  in  giving  their 
testimony,  by  their  interest  in  the  transac- 
tion involved,  or  connection  with  it  and 
with  the  parties  interested  therein.  Cer- 
tain it  is  that  if  the  testimony  of  the  plain- 
tiff, Spriggs,  is  to  be  believed,  there  is  no 
ground  whatever  to  sustain  the  defence  re- 
lied on.  And  if  it  be  conceded  that  the 
testimony  on  the  other  side,  standing  by  it- 
self, would  be  sufficient  for  that  parpoat, 
still  it  might  well  be  questioned  whether 
the  court  would  be  warranted  in  deciding 
against  the  plaintiff  in  such  a  case  of  con- 
flicting testimony,  even  though  a  majoritj, 
in  number,  of  the  witnesses  giving  such  tes- 
timony, might  be  on  the  side  of  the  de- 
fendants. In  this  case,  however,  I  think  it 
will  be  found  that  there  are  facts  and  cir- 
cumstances, not  dependent  on  the  loose  and 
vague  recollection  of  witnesses,  which  de- 
cidedly turn  the  scale- in  favor  of  the  plain- 
tiff. 

The  theory  of  the  defence  is,  that  l)eforc 
the  sale  of  the  land  of  Coffman,  or  at  all 
events  before  the  purchase  money  was  paid 
and  before  the  sureties,  Kads  and  Poague. 
released  the  judgment  lien  upon  the  land 
and  bound  themselves  to  indemnify  the  pur- 
chasers against  it,  a  letter  was  written  by 
Sanders  in  behalf  of  Coffman  to  Spriggs  to 
enquire  if  he  would  take  Confederate  money 
or  bonds  in  discharge  of  the  judgment,  and 
Spriggs  replied  to  that  letter  that  he  would 
take  Confederate  eight  per  cent,  bonds ;  and 
upon  the  faith  of  that  reply,  the  sale  of  the 
land  was  made,  the  purchase  money  paid, 
and  the  release  and  bond  of  indemnity 
aforesaid  executed.  The  facts  on  which 
this  theory  rests,  are  all,  as  we  have  seen, 
denied  by  the  testimony  of  the  plain- 
tiff. 

231  *Now,  when  this  letter  of  Sanders* 
was    written,    what   was    its   precise 

purport,  when  the  answer  of  Spriggs  thereto 
was  received,  and  what  was  its  precise  pur- 
port, are  all  very  important  elements  in  the 
defence  relied  on.  Sanders  is  the  only  wit- 
ness in  the  case  who  testifies  as  to  when  his 
letter  was  written,  or  what  was  its  purport; 
and  he  testifies  alone  from  memory,  and 
nearly  four  years  after  the  letter  is  alleged 
to  have  been  written.  Being  asked,  in  his 
examination  in  chief,  to   '* state  as  near  as 
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you  can,  the  contents  of  your  letter  of  en- 
quiry to  Mr.  Spriggs?**  he  answered:  **I 
believe  al>out  the  substance  of  it  was  this, 
that  I  addressed  him  a  note  at  the  request 
of  Mr.  Coffman,  to  know  if  he  would  take 
Confederate  money  or  t>ouds  in  liquidation 
of  this  judgment,  to  which  Poague  and 
Kads  were  security,  and  if  so,  to  answer  by 
return  mail,  or  as  early  as  possible;  that 
Coffman  wanted  to  sell  his  property  and 
pay  his  debts.*'  And  being  further  asked, 
'*How  soon  afterwards  did  you  receive  his 
answer?"  he  replied:  ** About  a  week;  I  re- 
ceived the  letter  by  mail,  as  soon  as  it  could 
be  expected  to  come."  The  account  which 
he  gives  of  the  contents  of  this  alleged  let- 
ter of  Spriggs  is,  that  the  writer  said  **he 
would  take  Confederate  eight  per  cent, 
bonds;  and  further  remarked,  that  if  Con- 
federate bonds  ,were  not  good,  he  did  not 
consider  anything  in  the  shape  of  property 
good;  that  if  the  yankees  whipped  us,  all 
would  go  up  together."  Eads  in  his  testi- 
mony says,  he  saw  this  letter  of  Spriggs, 
and  that  its  purport  corresponded  with  the 
account  of  it  in  the  testimony  of  Sanders. 
Both  of  them  say  this  letter  was  received 
before  the  sale,  and  Bads  thinks  it  was  re- 
ceived before  the  land  was  advertised, 
which  was  on  the  22d  of  April  1863. 

I  have  already  remarked  upon  the  impor- 
tance of  every  word  of  these  letters,  and  of 
the  danger  of  entirely  altering  their  sense 
by  misstating,  from  defect  of  memory  alone, 

a  single  word  of  their  contents. 
232      Spriggs  says:  ***!  never  consented  to 

take  Confederate  money  for  that  judg- 
ment. I  did  say  to  my  family,  and  perhaps 
to  some  of  my  friends,  that  if  they  would 
g'ive  me  eight  per  cent,  bonds  at  par  I 
would  receive  them ;  they  were  then  at  a 
premium  of  eight  per  cent.  I  do  not  recol- 
lect whether  this  was  before  the  19th  of  May 
or  4th  of  June  1863.  I  think  it  was  after  I 
had  received  Sanders  and  Coffman 's  letters 
of  the  2l8t  and  25th  days  of  May  1863.  I 
think  I  heard  through  a  friend  that  the 
property  had  been  sold,  but  these  letters 
contained  the  first  direct  information  that  I 
received.  I  was  not  consulted  about  the 
sale  of  the  Bunker  Hill  mills  or  land  before 
the  sale  was  made."  **I  never  said  to  Jas. 
R.  Sanders  in  a  letter  to  him,  that  I  recol- 
lect of,  that  I  was  willing  to  take  eight  per 
cent,  bonds  at  par  for  that  judgment."  **I 
iivould  have  received  eight  per  cent.  Confed- 
erate bonds  at  any  time  before  they  com- 
menced depreciating."  ^*I  never  had  any 
of  them — never  dealt  in  them,  and  never 
had  any  offered  to  me.  It  was  suggested  to 
me  in  the  Sanders  letter,  and  the  conversa- 
tion with  my  family  and  friends  was  after  I 
received  that  letter,  and  I  expressed  myself 
willing  to  take  those  bonds  in  order  to  set- 
tle up  the  matter.  Although  I  expressed 
this  willingness  to  my  family  and  friends, 
not  having  been  in  Rockbridge  but  once 
during  the  war,  I  had  no  opportunity  of 
saying  the  same  thing  to  Mr.  Sanders,  or 
to  any  of  these  parties.  I  did  not  mention 
it  in  my  answer  to  Mr.  Sanders,  because  I 
had  not  matured  my  thoughts  on  the  sub- 


ject. That  letter  was  written  very  soon 
i  after  I  received  his.  I  do  not  mean  to  say, 
positively,  that  I  did  not  make  that  offer  in 
my  letter  to  Mr.  Sanders,  but  I  have  no  rec- 
ollection that  I  did."  He  produces  the 
only  letters  he  admits  ever  to  have  received 
on  the  subject,  being  the  two  letters  received 
from  Sanders  and  Coffman  of  the  21st  and 
25th  of  May  1863,  as  before  mentioned, 
which  will  be  presently  more  fully  noticed. 
Having  preserved  those  letters,  he  would  no 
doubt  also  have  preserved  any  other 

233  letter  written  *him  by  Sanders  on  the 
same    subject.     And   if   he   had   pre- 
served it,  no  one   can   read   his   testimony 
and  doubt  that  he  would  have  produced  it. 

The  two  letters  produced  by  Spriggs  are 
of  the  utmost  importance  in  this  case,  as 
they  were  written  at  the  time  of  the  trans- 
action by  two  of  the  chief  actors  in  it,  and 
were  two  very  material  links  in  the  chain 
of  that  transaction.  There  can  be  no  doubt 
of  the  accuracy  of  the  facts  which  they  state, 
and  they  throw  much  light  on  those  facts 
to  which  the  parol  testimony  refers.  They 
furnish  tests  to  be  applied  to  what  is  stated 
b^  witnesses  on  loose  and  vague  recollec- 
tion, and  will  enable  us  to  detect,  to  some 
extent,  the  mistakes  into  which  those  wit- 
nesses, or  some  of  them,  have  no  doubt 
fallen. 

Both  of  these  letters  were  written  after  the 
sale  of  Coffman 's  land,  which  was  on  the 
19th  of  May  1863,  but  before  the  purchase 
money  was  paid,  and  before  the  release  and 
covenant  of  indemnity  was  signed  by  the 
sureties,  which  was  on  the  4th  of  June 
1863,  just  sixteen  days  after  the  sale.  One 
of  these  letters  is  from  Coffman,  and  is  in 
these  words: 

**Fairview  Hospital,  May  21st,  1863. 

•*Rev.  Jos.  Spriggs,  Dear  Bro.,— I  just 
concluded  the  sale  of  Bunker  Hill  mills,  and 
write  to  you  to  say  that  the  money  is  ready 
for  you,  and  I  shall  be  very  glad  if  you 
would  make  arrangements  immediately  to 
bring  or  send  your  note  over  here  for  col- 
lection. I  have  money,  and  don't  want  to 
pay  interest  on  it  any  longer.  By  early  at- 
tention to  this,  you  will  much  oblige. 

Yours,  Ac,  J.  H.  Coffman." 

The  other  is  from  Sanders,  and  is  in  these 
words : 

**  Sanders'  Store,  May  2Sth,  '63. 

**Rev.  Joseph  Spriggs,  Dear  Sir,— At  the 
request  of  W.  F.  Poague,  I  drop  you  these 
few  lines  to  say  to  you  that  Mr.  J.  H.  Coff- 
man has  just  sold  the  Bunker  Hill  mill, 
and  that  Mr.  Coffman  is  ready  to  pay  you 
off,  provided  you  will  take  Confederate 

234  money   or  bonds.     I   *would  say  that 
the  bonds  draw  eight  per  cent.,  and  I 

prefer  them  to  any  other  bonds.  Mr.  Poague 
says  if  you  do  not  receive  the  payment, 
you  will  have  to  release  him.  You  will  an- 
swer this  as  soon  as  it  comes  to  hand.  You 
will  address  me.  We  are  well.  I  hope  this 
may  find  you  the  same.        Your  friend, 

Jas.  R.  Sanders." 

This  letter  was  written  six  days  after  the 
sale,  and   twelve   days  before  the  purchase 
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money  was  paid,  and  the  release  of  the 
judgment  lien  by  the  sureties  was  executed. 
It  seems  to  me  that  these  letters,  and  espec- 
ially the  latter,  are  plainly  inconsistent 
with  the  idea  that  a  letter  had.  two  or  three 
weeks  before,  as  alleged,  been  received  by 
Sanders  from  Spriggs  agreeing  to  receive 
eight  per  cent.  Confederate  bonds  in  dis- 
charge of  the  judgment,  or  containing  such 
a  promise  to  that  effect  as  would  be  binding 
on  Spriggs,  or  could  have  warranted  the 
sureties,  on  the  faith  of  such  promise,  in 
giving  a  release  of  the  judgment  lien  on 
the  land  of  Coffman.  Neither  of  these  let- 
ters make  any  reference  whatever  to  any 
such  promise,  as  they  would  certainly  have 
done  if  any  such  promise  had  been  given. 
They  do  not  even  refer  to  any  letter  at  all  as 
having  been  recently  received  from  Spriggs. 
Though  if  a  letter  had  been  received  from 
him  intimating  that  he  might,  or  probably 
would,  be  willing  to  receive  eight  per 
cent.  Confederate  bonds  in  discharge  of  the 
debt,  but  reserving  the  right  to  do  so  or  not 
at  the  time  of  the  sale,  as  might  well  have 
been  the  case,  there  would  seem  to  have 
been  nothing  in  the  receipt  of  such  a  letter 
inconsistent  with  the  terms  of  these  two 
letters  of  Coffman  and  Sanders,  or  either 
of  them.  But,  on  the  supposition  that  a 
letter  had  been  received  from  Spriggs,  as 
alleged,  containing  a  binding  promise  on 
his  part  to  receive  eight  per  cent.  Confed- 
erate bonds  in  discharge  of  the  judgment, 
or  any  promise  on  which  the  sureties  had 
any  right  or  reason  to  rely,  in  releasing  the 

judgment  lien   without    any   further 
235      action    or   consent   on    *the    part   of 

Spriggs,  it  is  utterly  unaccountable 
that  no  reference  whatever  is  made  to  such 
a  letter,  or  such  a  promise,  in  either  of  the 
two  letters  from  Coffman  and  Sanders  as 
aforesaid.  Had  such  a  letter  been  received 
from  Spriggs,  containing  such  a  promise, 
Coffman  and  Sanders,  in  their  letters  of  the 
21st  and  25th  of  May  '63,  would,  after  in- 
forming him  of  the  sale, and  of  the  readiness 
of  Coffman  to  satisfy  the  judgment,  have  en- 
quired, when,  where,  and  to  whom,  the 
eight  per  cent.  Confederate  bonds  could  be 
delivered  in  payment  of  the  judgment,  ac- 
cording to  such  promise.  Instead  of  that, 
Coffman,  in  his  letter,  says:  **I  write  to  you 
to  say,  that  the  money  is  ready  for  you,  and 
I  shall  be  very  glad  if  you  would  make  ar- 
rangements immediately  to  bring  or  send 
your  note  over  here  for  collection.  I  have 
money,  and  don't  want  to  pay  interest  on  it 
any  longer."  Now,  here  is  no  reference  to 
the  judgment  lien,  or  judgment  at  all ;  nor 
to  eight  per  cent.  Confederate  bonds,  or  any 
promise  of  Spriggs  to  receive  such  bonds. 
The  writer  speaks  merel3'  of  a  debt  due  by 
note,  which  he  requests  the  creditor  **to 
bring  or  send  over  here  for  collection,"  and 
says,  **the  mone3'  is  ready  for  you."  It  is 
not  pretended  by  any  of  the  witnesses,  that 
Spriggs,  in  the  alleged  letter  to  Sanders, 
or  otherwise,  ever  promised  to  receive  Con- 
federate treasury  notes  in  discharge  of  the 
debt.  The  most  that  any  of  those  witnesses 
say  is,  that  he  promised  in  that  letter  to  re- 


ceive eight  per  cent.  Confederate  bonds. 
And  Sanders,  in  his  letter,  says:  ''*Hr. 
Coffman  is  ready  to  pay  you  off,  provided 
you  will  take  Confederate  money  or  bonds. 
I  would  sa3*  that  the  bonds  draw  elg^fat  per 
cent.,  and  I  prefer  them  to  any  other 
bonds."  Would  he  have  used  this  language, 
or  anything  like  it,  if,  just  two  or  three 
weeks  before,  he  had  received  a  letter  from 
Spriggs  agreeing  to  receive  eight  per  cent 
Confederate  bonds  in  discharge  of  the  judg- 
ment, such  agreement  having  been  made, 
as  alleged,  to  enable  Coffman  to  sell  his 
land,    and   if,    on   the    faith    of  such 

236  agreement,  Coffman  *had  accordinglj 
made  the  sale,  and  received  the  pur- 
chase money?  '*  Coffman  is  ready  to  pay 
you  off,  provided  you  will  take  Confederate 
money  or  bonds."  Does  not  that  language 
necessarily  imply  that  Spriggs  had  stlU  a 
right  at  his  election,  notwithstanding  any 
letter  he  may  have  previously  written, 
either  to  accept  Confederate  money  or 
bonds,  or  to  command  good  money  in  pay- 
ment of  the  judgment?  It  seems  to  me  there 
can  be  no  room  for  doubt  on  this  subject. 

If  such   a   letter,  as  is  alleged,  had  beeo 
received  from  Spriggs 'before  the  sale,  whj 
was  it  not  exhibited  at  the  sale  for  the  sat- 
isfaction  of   purchasers?      The   purchasers 
knew  nothing,  even  of  the  judgment,  until 
after  the   sale   when  they  investigated  the 
title.      Why   was   not   the   letter  exhibited 
when  the   release  of  the  judgment  lien  was 
executed  by  the  sureties?    Steele,  the  attor- 
ney who  drew   that  release  did  not  see  or 
hear  of  such   a  letter.    The  sureties  under- 
took  to  give   the  release  because  they  con- 
sidered  themselves  entitled   to   do  so,  the 
judgment  having   been   confessed   at  their 
instance   and   for  their  indemnity,  withont 
the   knowledge   of  the  creditor.       And  the 
purchasers  were  willing  to  pay  the  purchase 
money  on  the  execution  of  this  release,  be- 
cause they  thought  the  sureties  had  a  right 
to   give   it  for   the    reason    aforesaid,   and 
chiefly  because  the  covenant  of  the  sureties 
was    considered    as   an    ample    indemnity 
against  the  lien  of  the  judgment  if  it  con- 
tinued to  exist  after  the  intended  release. 
It  is  obvious  that  the  purchasers  placed  no 
reliance  on   any  letter  of  Spriggfs,  if  they 
ever  heard  of  such    a  letter.     And  it  is  also 
obvious,   I  think,   that  the  release  was  not 
executed  by  the  sureties  on  the  faith  of  such 
a   letter,    as  containing   a  binding  promise 
on  the  part  of  Spriggs  to  accept  Confederate 
bonds  in  payment  of  the  debt.     Although  it 
may   have   been   executed   by  them   on  the 
belief  derived  from  some  letter  of  Spriggs  to 
Sanders,  or  otherwise,  that  such  a  payment 
would   be  accepted.     When    the  letter 

237  of  the  25th  of  May  '63  was   ♦written 
by  Sanders  to  Spriggs,  at  the  request 

of  one  of  the  sureties,  Poagne,  the  sureties 
could  not  have  believed  that  any  bindin^^ 
promise  had  been  made  by  Spriggs  to  ac- 
cept Confederate  bonds,  and  they  obvionslj' 
then  intended  to  await  the  answer  to  that 
letter  for  his  determinate  conclusion  on  the 
subject.  ^*You  will  answer  this  as  soon  as 
it  comes  to  hand,"  is  the  request  of  Sand- 
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ers  in  his  letter  to  Spriggs,  written  at  the 
instance  of  Poag-ue.  Why  Poague  did  not 
Mrait  till  this  answer  was  received,  does  not 
appear.  Sanders  says  it  was  duly  received, 
or  received  in  due  course  of  mail.  At  that 
time,  no  doubt,  communication  by  mail 
was  Plow  and  irregular.  But,  unfortunately 
for  the  sureties,  about  ten  days  after  the 
letter  was  written,  and  a  few  days  before 
the  answer  was  received,  the  sureties  exe- 
cuted the  release  of  the  judgment  lien,  and 
the  purchasers  paid  the  purchase  money  and 
received  deeds  for  the  property.  The  par- 
ties were,  no  doubt,  anxious  to  close  the 
transaction  without  further  delay,  and  the 
sureties,  no  doubt,  were  assured  by  Sanders 
and  others,  and  believed,  that  Spriggs 
w^ould  accept  eight  per  cent.  Confederate 
bonds ;  and  thev  determined  to  run  the  risk. 
They  received  $2,800  in  seven  percent.  Con- 
federate bonds  from  Coffman,  which  they 
knew  they  could  hold  for  their  indemnity, 
in  case  Spriggs  should  refuse  to  accept  the 
eight  per  cent,  bonds.  And  though  they 
would  of  course  have  greatly  preferred  to 
apply  the  bonds  they  received  to  the  dis- 
charge of  the  debt  to  Springs  for  which 
they  were  bound,  yet  if  Spriggs  should  be 
unwilling  to  accept  payment  in  that  way, 
they  might  still  have  been  willing  to  close 
the  transaction  at  once  and  hold  the  bonds 
for  their  ultimate  indemnity.  Their  only 
security  was  the  land  of  Coffman,  which 
may  have  been  bound  for  other  judgments 
also.  It  was  certainly  bound  for  one  other 
judgment,  in  favor  of  Wadsworth,  Turner  & 
Co. ,  which  was  arranged  in  a  similar  way,  to 
wit:  by  a  covenant  of  indemnity,  executed 
by  Coffman  and  Eads,  his  surety,  on 
238  *the  same  4th  of  June  1863.  Spriggs 
did  not  want  his  money  and  was  will- 
ing to  wait  for  it,  being  well  secured. 
There  was  surely  as  much  reason  why  the 
sureties  should  be  willing  to  accept  Confed- 
erate bonds  in  lieu  of  a  judgment  lien  on 
Coffman's  land  for  their  indemnity,  as  that 
Spriggs  should  be  willing  to  accept  such 
bonds  in  payment  of  a  debt  secured  by  a 
judgment  on  the  lands  of  Coffman,  Poague 
and  Kads,  each  one  of  whom  owned  land 
more  than  enough  to  pay  the  debt. 

The  course  pursued  by  the  sureties  after 
they  were  informed  that  Spriggs  was  un- 
willing to  accept  Confederate  bonds  in 
payment  of  the  debt,  as  they  weie  by  the 
answer  of  Spriggs  to  the  letter  of  Sanders  of 
the  25th  of  May  '63,  received  a  few  days  after 
the  release  was  executed  by  the  sureties,  is 
confirmatory  of  the  view  that  they  did  not 
then  regard  Spriggs  as  bound  to  accept  such 
payment.  Why,  if  they  did,  did  they  not 
procure  the  eight  per  cent,  bonds,  which 
alone  they  now  allege  he  promised  to  ac- 
cept, and  tender  them  to  Spriggs  in  pay- 
ment of  the  debt?  Why  did  they  leave  the 
matter  in  such  a  state  of  doubt  and  uncer- 
tainty, when  the  case  required  the  greatest 
possible  certainty,  and  when  the  proper 
course  to  be  pursued  was  a  very  plain  one? 
Why  did  they  not,  at  least,  inform  him  that 
they  considered  him  bound  to  accept  eight 
per  cent.  Confederate  bonds,  according  to  his 


alleged  promise,  and  that  they  would  hold  the 
$2,800  in  seven  per  cent.  Confederate  bonds 
at  his  risk?  Why  did  they  not  then  inform 
him  of  what  had  been  done  on  the  faith  of 
such  promise,  and  that  he  would  be  held 
responsible  for  all  the  consequences?  Why 
did  they  not  thus  afford  him  an  opportunity 
to  investigate  and  litigate  the  transaction 
when  the  facts  were  fresh,  and  to  take  such 
means  as  might  be  deemed  expedient  to  al- 
leviate his  loss,  if  it  should  turn  out  that 
he  was  liable?  Why  did  they  remain  silent 
and  quiet  till  the  war  was  over,  and  the 
seven  per  r-^nt.  Confederate  bonds  had  per- 
ished  in   their  hands,    and  then,  for 

239  the   first   ♦time,  deny  the  liability  a» 
sureties,  and   claim   to  be  discharged 

by  reason  of  this  allegedpromise  of  Spriggs 
in  April  or  May  1863?  These  questions  can, 
reasonably,  be  answered  only  in  one  way, 
and  that  is,  that  there  was  in  fact  no  such 
promise  of  Spriggs  as  bound  him  to  accept 
Confederate  bonds  in  payment  of  this  debt, 
-and  that  the  sureties  were  of  that  opinion 
when  the  transaction  was  fresh,  and  all  the 
facts  were  well  remembered. 

The  arguments  of  the  learned  counsel  for 
the  appellants  were  certainly  very  able  and 
ingenious,  and  need  only  one  thing  to 
make  them  conclusive ;  but  that  is  an  all 
important  thing — a  good  case.  I  concur,  in 
the  main,  in  the  able  opinion  of  the  learned 
judge  of  the  Circuit  court.  I  think,  with 
him,  that  there  was  a  letter  written  by 
Spriggs  to  Sanders,  indicating  the  willing- 
ness of  Spriggs,  at  the  time  of  such  writ- 
ing, to  take  eight  per  cent.  Confederate 
bonds  in  payment  of  the  debt;  that  that 
letter  was  written  immediately  on  the  re- 
ceipt by  Spriggs  of  Sanders'  letter  of  the 
25th  of  May  1863,  and  in  answer  thereto ; 
that  it  was  written  by  Spriggs  under  the 
impression  produced  by  what  was  said  in 
the  letters  of  Sanders  and  Coffman,  that 
the  sale  had  been  made  and  the  purchase 
money  received,  and  the  only  question  then 
was,  whether  Spriggs  would  receive  Confed- 
erate money  or  bonds  in  payment  of  the 
debt  due  to  him ;  that  he  had  no  idea  when 
he  wrote  that  letter,  that  it  could  have  anj- 
effect  upon  any  action  of  the  purchasers  or 
of  the  sureties  in  the  matter;  that  though 
he  was  then  willing  to  take  eight  per  cent. 
Confederate  bonds,  **in  order  to  settle  up 
the  matter,"  and  may  have  so  expressed 
himself  in  that  letter,  yet  he  had  not  then, 
as  he  says,  matured  his  thoughts  on  the 
subject,  and  did  not,  (if  he  could  possibly 
have  done  so, )  express  his  willingness  in 
such  definite  and  positive  form  as  to  be 
binding  upon  him,  even  for  the  time  being, 
much  less  for  any  future  period ;  that  he 
obviously  intended,  notwithstanding  that 
letter,    to   retain   the  right  to  accept 

240  the   bonds   or  not,    according  *to  his 
pleasure,    at  any  time  at  which  they 

might  be  tendered ;  and  such  intention  must 
have  appeared  upon  the  face  of  that  letter, 
especially  when  viewed  in  connection  with 
all  the  surrounding  circumstances;  that 
when  the  sureties  executed  the  release  and 
covenant  of   indemnity  on  the  4th  of  June 
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1863,  they  did  not  regard  that  letter  as  bind- 
ing Spriggs  to  receive  eight  per  cent.  Con- 
federate bonds  in  payment  of  the  debt, 
though  they  hoped  and  believed,  from  the 
tenor  of  it,  that  he  probably  would  do  so ;  that 
that  is  the  letter  to  which  Sanders  and  Bads 
refer  as  having  been  received  before  the  sale 
of  the  land,  they  having  obviously  forgotten 
the  date  of  its  receipt  and  the  substantial 
purport  of  the  letter ;  that  when  the  subse- 
quent letter  was  received  from  Spriggs, 
announcing  his  determination  not  to  accept 
Confederate  money  or  bonds  in  discharge 
of  the  debts,  the  sureties  were  satisfied 
that  they  had  no  right  to  insist  on  his  do- 
ing so,  and  they  therefore  proceeded  no 
farther  in  their  preparation  for  payment,  but 
continued  to  hold  the  $2,800  in  seven  per 
cent,  bonds  for  their  indemnity.  This,  I 
believe,  is  the  true  theory  of  the  transaction ; 
and  it  is  consistent  with  all  the  facts  and 
evidence  in  the  case,  making  due  allowance 
for  some  mistakes  into  which  some  of  the 
witnesses  have,  quite  naturally,  fallen, 
from  lapse  of  memory  and  lapse  of  time. 
But  whatever  the  true  theory  may  be,  I  am 
well  satisfied  that  the  sureties  have  not 
succeeded  in  showing  that  the  judgment 
lien  has  been  released  by  the  creditor,  or 
that  they  are  entitled  to  be  discharged 
from  liability  for  the  debt. 

I  am,    therefore,  of  opinion   that  the  de- 
cree ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 
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5alc  of  Uinatic't  Land-Cttse  at  Bar.— C,  committee 
of  D.  a  lunatic,  flies  bill  for  sale  of  D's  land.  There 
is  a  decree  for  a  sale,  and  S,  the  commissioner, 
sells  aad  reporU  J  the  purchaser,  and  returns  his 
bonds  with  C  as  his  surety.  The  report  Is  con- 
firmed, and  S  reporU  that  he  has  collected  the 
purchase  money  and  paid  it  to  C,  the  committee, 
and  returns  the  receipts  of  C  with  his  report  This 
report  is  confirmed,  and  a  commissioner  is  directed 
to  convey  the  land  to  J,  or  as  he  shall  direct;  and 
the  commissioner,  by  direction  of  J,  conveys  It  to 

C.  Afterwards,  C  and  his  wife,  who  Is  a  sister  of 

D.  conveys  the  land  to  G,  In  trust  to  secure  a  larare 
debt  to  B.  After  the  death  of  D  and  of  C,  J  and  S, 
the  widow  of  C,  one  of  the  heirs  of  D.  files  her  bill 
against  the  administrator  of  C,  and  the  trustee  Q 
and  B,  to  set  aside  the  sale  and  conveyances  to  C 
and  G.  on  the  ground  that  C  was  in  fact  the  pur- 
chaser, which  was  forbidden  by  the  stotute.  She 
does  not  allege  In  her  bill  any  error  on  the  face  of 
the  proceedings,  or  after-discovered  evidence ;  nor 
does  she  allege  or  prove  notice  of  the  fact  she 
relies  on.  by  G  or  B:  and  they  demur  and  deny 
notice.    Hbu): 

I.  BUI  of  Review— Orounds  of.*— The  bill  Is  fatally 
defective  as  a  bill  of  review,  for  failing  to  show 

*Bill  of  Review— Grounds  of.— It  seems  well  settled 
that  the  only  proper  grounds  of  a  bill  of  review  are 
errors  of  law  apparent  on  the  record,  or  newly- 


had  discovered  evidence  since  the  decree^  that 
she  could  not  by  reasonable  diligence  ha^ 
ascertained  before. 

a.  ImpeachiBeat  of  Decrees— PniiMl.— it  1»  fatallr 
defective  as  a  bill  to  impeach  the  decree  fisr 
fraud,  as  against  B  for  falling  to  eharge  fete 
with  notice  of  the  fraud. 

3.  Purchaser  for  Value— Latent  Eqolty.t  — a  pur- 
chaser for  value  without  notice,  actual  or  od«- 
structlve.  having  obtained  a  conveyance,  wai 
not  be  affected  by  a  latent  equity,  whetlker  bf 
Hen.  or  incumbrance,  or  trust,  or  fraud.. oriay 
other  claim. 

discovered  evidence.  See  the  principal  case  died 
as  authority  on  this  point  In  Amiss  v.  McGinnis^iS 
W.  Va.  903.  See  also,  in  support  of  this  propositKia. 
Hill  V.  Bowyer.  18  GratL  876;  Triplett  ▼.  WDsoa.» 
CaU  47;  Quarrier  v.  Carter,  4  H.  &  M.  90;  Xtteeyv^ 
Lane.  2  H.  &  M.  G03;  Heermans  v.  Montague  (V^>. 
20  S.  £.  Rep.  899;  Diamond,  etc,  Ck>.  v.  Barlg'&0»..IS 
Va.  601.  25  S.  £.  Rep.  894:  Hill  v.  Maury.  2tW.  Ta. 
162;  Middle  ton  v.  Selby.  19  W.  Va.  167. 

Same— After-Discovered    Evidence— Naimte    el— T» 

sustain  a  bill  of  review  on  the  ground  of  aftcr-di»- 
covered  evidence  three  things  must  ooncnn  Jt^ 
the  new  matter  must  be  relevant  and  material  and 
such  as  if  known  might  probably  hare  produced  a 
different  determination;  ieeond,  the  new  matter 
must  have  first  come  to  the  knowledge  of  tbe  party 
after  the  time  when  it  could  have  been  used  in  tht 
cause  at  the  original  hearing;  third,  tlie  matter  re- 
lied upon  must  not  only  be  new,  but  it  must  be  sacb 
as  the  party  by  the  use  of  reasooaMe  dUigenoe 
could  not  have  known  before. 

This  rule,  laid  down  in  the  principal  case.  «as 
sustained  in  Douglass  v.  Stephenson.  7S  Va.  TSk 
Harman  v.  M'Mullln,  85  Va.  191.  7  S.  C  Sep.  t»: 
Tate  V.  Tate,  85  Va.  210,  7  S.  E.  Rep.  968:  Nichols  v. 
Nichols,  8  W.  Va  186;  Dingess  t.  Marcum.  41  W.  Va. 
767, 24  S.  E.  Rep.  020.  See  also,  in  accord.  BaroeUv. 
Smith.  5  Call  98;  Campbell  v.  Campbell.  22  GratL  6n. 
and  f&ot-note;  Connolly  v.  ConnoUy,  StOratt.  008^  and 
foot-note;  Reynolds  v.  Reynolds,  88  Va.  149,  ISSw  E- 
Rep.  895. 

Same— Affidavit— The  bill  must  not  only  set  forth 
the  discovery  of  new  matter  which  was  discovered 
after  the  decree,  but  It  must  be  accompanied  by  an 
aflldavit  that  the  new  matter  could  not  be  produced 
or  used  by  the  party  claiming  the  benefit  of  It.  is 
the  original  cause.  And  the  aflldavit  must  also  state 
the  nature  of  the  new  matter,  in  order  that  the 
court  may  exercise  its  Judgment  upon  its  relevancy 
and  materiality.  Carter  v.  Allan,  21  Gratt.  MS;  Nor- 
folk, etc.,  Co.  V.  Foster,  78  Va.  420;  Armstead  v. 
Bailey.  88  Va.  245,  2  S.  E.  Rep.  228;  Oorey  v.  Moore.  8S 
Va  781. 11  S.  E.  Rep.  114;  Dingess  v.  Marcum.  41 W. 
Va.  70S.  24  S.  E.  Rep.  020:  Kern  v.  Wyatt,  09  Va.  885^  17 
S.  E.  Rep.  549;  Whitten  v.  Saunders,  75  Va  501: 
Trevelyan  v.  Loflt,  88  Va.  141. 1  S.  E.  Rep.  901. 

See  generally,  monographic  note  on  "Bills  of  Re- 
view'* appended  to  Campbell  v.  Campbell.  22  Oratt 
049. 

tPnrchaser  for  Value— Latent  Bqaltles.— As  author- 
ity for  the  proposition  that  a  purchaser  for  value 
without  notice  will  not  be  affected  with  latent  equi- 
ties, see  the  principal  case  cited  in  National  Bank  v. 
Harman,  76  Va.  009;  Rorer,  etc.  Cow  v.  Trout.  82  Va 
415.  2  S.  E.  Rep.  71S;  SUte  Bank  v.  Blanchard,  90  Va 
27, 17  S.  E.  Rep.  742:  Moorman  v.  Arthur,  90  Va.  4B. 
18  S.  E.  Rep.  809:  Throckmorton  v.  Throckmortoa. 
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The  case  is  sUted  by  Judge  Christian,  in 
his  opinion. 

I^eake  and  Michie,  for  the  appellant. 
Robertson,  for  the  appellees. 

242  »CHRISTIAN,  J.  This  is  an  appeal 

from  a  decree  of  the   Circuit  court  of 
Albemarle   county.      The   record   discloses 
the   following  facts :  James  C.   Carter  was 
the  committee   of  Elizabeth  Davis,  a  luna- 
tic.    In  May   1851    he    filed    his   bill  in  the 
Circuit  court  of  Albemarle,  in  which  he  set 
forth  that  the  said  lunatic  was  entitled  to 
certain  real  estate,  the  rents  and  profits  of 
which  were  inconsiderable ;  that   the  land, 
if  it  continued  to  be   rented,   would  greatly 
depreciate  in  value,  and  that   it  was  mani- 
festly to  the   interest  of   the   said  lunatic, 
that  the  land  should  be   sold   and   the   pro- 
ceeds invested  in  an  interest  bearing  fund. 
The  heirs  of  the   said   lunatic  were    made 
defendants  to  this  bill,    who   answered    it ; 
the  infants  by   a   guardian  ad   litem;  and 
such  regular  and   proper  proceedings   were 
had  in  the  cause,  that  at  the  October  term, 
1851,    of   said  court,    a  decree  was  entered 
directing  a    commissioner  to   sell  the  said 
real  estate  at  public   auction   upon   certain 
terms  therein  named.     This  decree  was  ex- 
ecuted by  the  commissioner   (as  to  the  land 
now  in  controversy, )  on  the  8th  day  of  No- 
vember 1852,  and  one   James  E.  Chapman 
became  the    purchaser.     He    paid    in    cash 
snch  sum  as  was  required  by   the  decree  of 
the    court,    and   executed   his   bonds   with 
James  C.  Carter,  the  committee,  as  security, 
payable     at    such    times    as    said    decree 
prescribed.     These  bonds,   as  they   became 
due,    were   collected  by   the  commissioner, 
and  paid  over  to  Carter,  the  committee,  and 
the  receipts  are  filed  by  the   commissioner, 
and  signed  by   Carter,    showing   upon    the 
face    of   the   receipts,    that    the   bonds   of 
Chapman  had  been  paid  in  full  to  the  com- 
missioner,   and    by    him   paid  over  to  the 
committee,  James  C.  Carter ;  and  this  fact 
is  reported  to  the  court,  in  a  written  report 
si^rned  by  the  commissioner,  who   files  said 
receipts  with  his  report. 

To  this  report  there  was  no  exception ; 
and  the  court,  at  its  May  term,  1858,  **fully 
approved  and  ratified"  said  report,  and  di- 
rected that  a   commissioner  appointed  for 

that  purpose,  should  **  convey  by  deed, 
243      with    special  ♦warranty,    to   the  said 

James  B.  Chapman,  or  to  whom,  or 
in  such  way  as  he  may  direct,  at  his  costs 
and  charges,  all  the  estate,  whether  in  law 
or  in  equity,  held  by  the  lunatic,  Elizabeth 
Davis,  in  and  to  the  tract  of  land  in  the 
proceedings  herein  mentioned,  containinir 
325  acres,"  Ac. 

The  record  further  shows,  that  the  com- 
missioner convened  this  land   under  the  di- 

91  Va.  47.  22  S.  E.  Rep.  162;  Snyder  v.  Grandstafif, 
96  Va.  473.  31  S.  E.  Rep.  647:  Ellison  v.  Torpln,  44  W. 
Va.  429.  30  S.  E.  Rep.  188;  Turk  v.  Skiles,  45  W.  Va. 
87.  30  S.  E.  Rep.  236w  See  also,  in  accord,  Tompkins 
T.  Powell,  6  Leigh  578.  See  the  principal  case  dls- 
Unroished  In  Davis  v.  Tebbs.  81  Va.  601. 


rection  of  Chapman,  the  purchaser,  to  James 
C.  Carter,  the  committee.     On  the  14th  day 
of   July    1860,    Carter   conveyed  this  land, 
together  with  other  real  estate,  to  a  trustee 
to  secure  a  debt  of  about  $15,000,  to  Nelson 
Barksdale ;  and  in  that  deed  the  appellant, 
who  was  then  his  wife,  united.     In  Novem- 
ber 1866,  a  bill  was   filed   by    Mrs.    Carter, 
after   the  death   of   James  C.  Carter,  (the 
commissioner,  Southall,  and  the  purchaser, 
Chapman,    being  also  dead,)   in  which  she 
claims  that  as  the  heir  at  law   of  Elizabeth 
Davis,    the    lunatic,    she   is  entitled  to  the 
land  sold  by  Commissioner   Southall,    upon 
the   ground    that   said   sale    was   null  and 
void,  because  the  said  James  C.  Carter  was 
in   fact   the   purchaser,    and   not  James  B. 
Chapman ;  that    though    the   report  of  the 
commissioner    states,     that    the    purchase 
money    was  paid  by  Chapman  to  him,  and 
by  him  to  the  committee  Carter,  in  point  of 
fact   no  money  was  paid,  but  receipts  were 
simply    passed   between   the   commissioner 
and  Carter,  to  conceal  the  fact  that   he  was 
the  real  purchaser.     That  being  positively 
prohibited  by  special  provision   of  the  stat- 
ute  law,    from   becoming   the  purchaser  of 
the    land  of  his  lunatic,  either  directly  or 
indirectly,  the  deed  made   and  delivered  to 
Carter  under  the  decree  of  the  Court  is  null 
and  void,  and  that  the  said  Carter  acquired 
no  title  whatever  to  said  land ;  but  that  the 
legal  and  equitable  title  remained  in  Eliza- 
beth Davis  during  her  life,  and  at  her  death 
descended  to  her  heirs  at  law. 
After  setting  forth  in  detail,  the  proceed- 
ings in  the  suit  referred  to  above,  she 
244      prays  that  these  proceedings  *may  be 
reviewed,  and  that  the  decree  confirm- 
ing the  pretended  sale  to  Chapman  may  be 
set  aside,  and  that   the   deed   to   James  C. 
Carter  from  the  commissioner  of  the  court, 
may  be  declared  null  and  void.     To  this  bill 
the  administrators  of  Nelson  Barksdale,  the 
administrators   of  J.    C.    Carter,  the  other 
heirs  of  Elizabeth  Davis,  and  the  trustee  in 
the  deed  of  trust   securing  the  debt  due  to 
Nelson  Barksdale,  are  all  made  parties. 

The  defendants  all  answer  this  bill  except 
the  heirs  of  Elizabeth  Davis;  and  the  ad- 
ministrators of  Barksdale  both  answer  and 
demur  to  the  bill.  At  the  October  term, 
1867,  certain  proceedings  were  had  which  it 
is  unnecessary  to  notice  here,  but  which 
resulted  in  a  motion  to  dismiss  her  bill 
without  prejudice;  which  motion  was 
granted  by  the  court. 

In  February  1868  the  same  bill  in  todidem 
verbis  was  filed  at  rules.  A  demurrer  to  this 
bill  was  also  filed  at  rules  by  Barksdale's 
administrators  and  Garrett,  trustee ;  and  at 
the  May  terra,  1868,  the  cause  came  on  to  be 
beard  upon  the  bill  taken  for  confessed  as  to 
all  the  defendants  except  Barksdale' s  admin- 
istrators, Ira  Garrett,  trustee,  and  upon 
their  demurrer  to  said  bill,  and  the  court 
treating  the  bill  as  a  bill  of  review,  sus- 
tained the  demurrer  and  dismissed  the  bill, 
upon  the  ground  that  the  bill  was  filed  with- 
out leave  of  the  court.  Thereupon, the  plain- 
tiff asked  leave  of  the  court  to  file  the  said 
bill ;  which  the  court  refused,  and  dismissed 
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the  bill ;  the  court  being  of  opinion,  that  the 
plaintiff  was  not  entitled  to  the  relief  sought 
as  against  the  administrators  of  Nelson 
Barksdale.  It  is  from  this  decree  that  an 
appeal  was  allowed  to  this  court. 

The  bill  filed  by  the  appellant  in  this 
case,  (one  of  which  was  filed  by  leave  of 
the  court,  and  afterwards  dismissed  on  her 
motion  without  prejudice,  and  the  other 
filed  at  rules, )  are  treated  as  bills  of  review, 
by  the  court  below.  But  neither  was  a  bill 
of  review,  either  in  form  or  substance. 

245  Neither  alleged  error  of  *law  apparent 
on    the  record,    or   newly   discovered 

evidence,  which  are  alone  proper  grounds 
of  a  bill  of  review.  Story's  Eq.  PI.  J  404; 
Hill  &  als.  V.  Bowyer  St  als.,  18  Gratt.  364. 

It  is  not  alleged  nor  pretended  in  either 
bill,  that  there  was  any  error  of  law  appar- 
ent on  the  face  of  the  proceedings ;  but  on 
the  contrary,  the  proceedings  are,  as  statM 
in  the  bills,  regular  and  in  perfect  accord- 
ance with  the  requirements  of  the  law.  Nor 
was  there  alleged  the  discovery  of  new  mat- 
ter such  as  would  give  the  bill  which  was 
dismissed  by  the  court  below  the  necessary 
characteristics  of  a  bill  of  review.  Such  a 
bill  must  not  only  set  forth  the  discovery 
of  new  matter  which  was  discovered  after 
the  decree,  but  it  must  be  accompanied  by 
an  affidavit  that  the  new  matter  could  not 
be  produced  or  used  by  the  party  claiming 
the  benefit  of  it,  in  the  original  cause. 
And  the  affidavit  must  also  state  the  nature 
of  the  new  matter,  in  order  that  the  court 
may  exercise  its  judgment  upon  its  rele- 
vancy and  materiality.  Story's  EJq.  PI.  { 
412;  Cooper's  Eq.  PI.  91. 

In  the  first  place,  the  new  matter  must  be 
relevant  and  material,  and  such  as  if  known, 
might  probably  have  produced  a  different 
determination.  In  the  next  place,  the  new 
matter  must  have  first  come  to  the  knowl- 
edge of  the  party  after  the  time  when  it 
could  have  been  used  in  the  cause  at  the 
original  hearing.  Another  qualification  of 
the  rule,  quite  as  important  and  instructive, 
is,  that  the  matter  relied  upon  must  not 
only  be  new,  but  it  must  be  such  as  the 
party  by  '  the  use  of  reasonable  diligence 
could  not  have  known.  I^ivingston  v. 
Hubbs,  3  John.  Ch.  R.  124;  Pendleton  v. 
Fay,  3  Paige  R.  204. 

In  the  bill  under  consideration,  none  of 
these  necessary  requisites,  which  under  the 
rules  of  equity  pleading,  always  govern 
bills  of  review,  are  to  be  found.  And 
though  the  bill  was  treated  and  acted  upon 
as  a  bill  of  review  in  the  court  below,  both 
by  the  counsel  and  the  court,  it  was  not 
such    a   bill   either   in    form   or  sub- 

246  stance.     *But  it  must  be   regarded  as 
it  was   treated    here,    by  the  learned 

counsel  for  the  appellant,  as  an  original 
bill  impeaching  the  decree,  as  one  that  was 
obtained  by  fraud,  that  is,  fraud  in  law  if 
not  in  fact. 

If  the  bill  could  be  treated  only  as  a  bill 
of  review,  and  was  filed  only  as  such,  it  is 
manifest,  from  what  has  already  been  said 
as  to  the  nature  and  requisites  of  such  a  bill, 
that  there  was  no  error  in  the  Circuit  court 


refusing  the  leave  to  file  it.  But  the  biG 
was  filed  at  rules ;  and  a  demurrer  was  filed 
at  rules.  This  demurrer  was  sustained ;  and 
afterwards  the  same  bill  was  presented,  aod 
leave  asked  to  file  it  as  a  bill  of  reviev; 
and  the  leave  refused. 

Treating  it  now  (as  it  must  be,  from  its 
nature,)  as  an  original  bill,  ixnpeacbio^^ 
the  decree  sought  to  be  set  aside,  the  ques- 
tion recurs,  was  there  error  in  the  decree  of 
the  court  sustaining  the  demurrer?  Tlie 
material  allegation  in  the  bill  of  the  appel- 
lant, by  which  she  seeks  to  impeach  the 
decree,  is  the  fact  that  James  C.  Carter 
(her  late  husband),  and  the  committee  of 
Elizabeth  Davis,  the  lunatic  (who  was  her 
sister),  was  in  fact  the  purchaser  of  the 
land  at  the  sale  made  by  tlie  commissioner 
of  the  court;  that  the  pretended  purchase 
by  Chapman  was  a  mere  sham;  that,  in 
point  of  fact,  no  money  passed,  and  that 
Commissioner  Southall  simply  passed  re- 
ceipts with  Carter,  and  that  he  (Carter) 
was  in  fact  the  purchaser;  and  that,  inas- 
much as  he  was  positively  prohibited  bj 
special  provision  of  the  statute  law  from 
becoming  the  purchaser  of  the  land  of  his 
lunatic,  either  directly  or  indirectly,  there- 
fore the  conveyance  by  the  commissioner 
to  him  was  null  and  void,  and  no  title 
passed;  but  that  the  leg^al  and  equitable 
title  to  said  land  remained  in  Klixabeth 
Davis,  and  at  her  death  descended  to  her 
heirs  at  law. 

She  admits  that  she  united  in  the  deed 
which  her  husband  executed  to  Garrett, 
trustee,  to  secure  the  debt  to  Barksdale. 
But  she  does  not  pretend  to  allege,  in 
247  any  *form,  in  a  bill  of  unusual  length, 
that  either  Garrett  or  Barksdale  had 
any  notice  of  the  fact  upon  which  she  relies 
to  impeach  the  decree,  to  wit :  that  Carter, 
and  not  Chapman,  was  the  real  purchaser; 
and  that  under  the  statute  the  sale  was 
therefore  void.  No  notice  to  them,  actual 
or  constructive,  is  charged  in  the  bill.  Kor 
is  there  anything  in  the  proceedings  or  de- 
cree which  she  seeks  to  impeach,  which 
could  possibly  bring  home  to  them  knowl- 
edge of  the  alleged  legal  fraud.  The  decree 
was  based  upon  regular  and  proper  proceed- 
ings. The  report  of  a  commissioner  (that 
commissioner  being  a  lawyer  of  high  per- 
sonal and  professional  character)  informs 
the  court  that  Chapman  had  become  the 
purchaser,  and  he  returns  Chapman's  bonds 
for  the  purchase  money.  He  afterwards 
collects  the  bonds,  and  files  with  his  second 
report  the  receipts  of  Carter,  the  committee, 
for  the  balance  in  full  of  the  purchase 
money  collected  from  Chapman.  So  that 
there  was  nothing  even  to  put  him  on  the 
enquiry  as  to  the  title  of  Carter. 

Barksdale,  therefore,  stood  on  the  high 
and  impregnable  position  of  a  purchaser 
for  valuable  consideration,  without  notice, 
who  had  paid  the  purchase  money,  and 
secured  the  legal  title.  Admitting,  then, 
all  the  allegations  of  the  bill  to  be  true,  it 
is  necessary  to  allege  and  prove  notice  of 
the  alleged  fraud,  before  the  land  in  the 
hands  of  a  bona   fide   purchaser  for  value 
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can  be  made  liable  to  the  claim  of  the  ap- 
pellant. In  this  case  the  bill  fails  to  allege 
notice,  either  actual  or  constructive,  and 
for  that  reason,  if  no  other,  the  demurrer 
ought  to  have  been  sustained,  and  the  bill 
dismissed.  The  doctrine  that  courts  of 
equity  will  not  grant  relief  against  bona 
fide  purchasers,  without  notice,  has  always 
been  adhered  to  as  an  indispensable  muni- 
ment of  title.  It  is  founded  upon  a  general 
principle  of  public  policy  to  protect  and 
quiet  lawful  possessions,  and  strengthen 
such  titles.  It  is  wholly  immaterial  of  what 
nature  the  equity  is,  whether  it  is   founded 

on     a     lien,      or     incumbrance,     or 
248      *trust,  or  a  fraud,  or  any  other  claim; 

for  a  bona  fide  purchase  of  an  estate 
for  a  valuable  consideration,  without  notice, 
purges  away  the  equity  from  the  estate,  in 
the  hands  of  all  persons  who  may  derive 
title  under  it,  with  the  exception  of  the 
original  party,  whose  conscience  stands 
bound  by  the  violation  of  his  trust  and 
meditated  fraud.  1  Story's  £ki.  Jur.  {  410; 
9  Vcrsey  R.  24 ;  1  John.  Ch.  R.  219.  Courts 
of  equity  act  upon  the  conscience,  and  as 
it  is  impossible  to  attach  any  demand  upon 
the  conscience  of  a  man  who  has  purchased 
for  a  valuable  consideration,  without  notice 
of  any  claim  or  demand  against  the  estate, 
such  a  purchaser  is  entitled  to  the  peculiar 
favor  and  protection  of  a  court  of  equity. 
2  Sugden  on  Vendors,  295.  To  so  great  an 
extent  has  equity  favored  purchasers  bona 
fide  without  notice,  that  where  the  equitable 
title  of  the  purchaser  (who  had  got  in  the 
legal  estate),  depended  upon  a  forged  will, 
he  was  held  entitled  to  the  protection  of 
the  court.  In  Jones  v.  Powles,  3  Mylne  A 
Keene,  581,  10  Eng.  Ch.  R.  310,  cited  in  2 
Kq.  L.  C.  37,  Sir  John  Lreach,  M.  R.,  said: 
*' '  Upon  full  consideration  of  all  the  author- 
ities, and  the  principle  upon  which  the  rule 
is  grounded,  I  am  of  opinion  that  the  pro- 
tection of  the  legal  estate  is  to  be  extended, 
not  merely  to  cases  in  which  the  title  of  a 
purchaser  for  a  valuable  consideration, 
without  notice,  is  impeachable  by  reason  of 
a  secret  act  done,  but  also  to  cases  in  which 
it  is  impeached  by  reason  of  the  falsehood 
of  a  fact  of  title  asserted  b>  the  vendor,  or 
those  under  whom  he  claims,  where  such 
asserted  title  is  clothed  with  possession, 
and  the  falsehood  of  the  fact  asserted  could 
not  have  been  detected  by  reasonable  dili- 
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gence.' 

In  boyce's  ex'x  v.  Waller,  2  B.  Mun.  R. 
91,  it  was  held  that  a  bona  fide  purchaser 
under  a  fraudulent  conveyance,  without 
notice  of  the  invalidity  of  the  deed,  will  be 
protected  against  defrauded  creditors.  See 
also  Griffith  v.  Griffith,  7  Paige  Ch.  R.  315 ; 
and  Galatian,  &c.  v.  Erwin,  Hopk. 
249  R.  48.  In  the  last  named  case,  *where 
a  guardian  had  purchased  the  estate 
of  his  ward,  under  a  decree  of  sale  fraudu- 
lently obtained  (a  case  exactly  in  point),  a 
purchase  from  the  guardian,  without  notice 
of  the  defect,  was  held  valid. 

Authorities  might  be  multiplied  to  any 
extent.  It  is  sufficient  to  say  that  it  has 
been  the  uniform  course  of  decision  in  this 


State,  as  well  as  in  the  other  States  of  the 
Union,  to  hold  that  the  bona  fide  purchaser 
of  a  legal  title  is  not  affected  by  any,  latent 
equity  founded  on  a  trust,  fraud  or  incum- 
brance, or  otherwise,  of  which  he  had  not 
notice,  actual  or  constructive.  Moore  v. 
Hunter,  1  Gilman's  R.  317 ;  I^ove  v.  Brax- 
ton, 5  Call  537 ;  Basset  v.  Nosworthy,  2  £q. 
Lead.  Cas.  1,  22,  and  note,  and  cases  therein 
cited.  It  is  equally  well  settled,  that  the 
party  seeking  the  aid  of  a  court  of  equity 
for  relief  against  a  bona  fide  purchaser, 
must  allege  and  prove  notice.  2  Lead.  Cas. 
in  Eq.  55;  Carr  v.  Callagan,  3  Littel  R. 
365. 

Whatever  hardships  may  sometimes  result 
from  these  well  settled  doctrines  of  equity, 
founded  upon  a  wise  public  policy  to  insure 
the  security  of  titles,  the  claim  of  the  ap- 
pellant in  this  case  does  not  appeal  to  the 
favorable  consideration  of  a  court  of  equity. 
She  is  seeking  to  set  aside  a  deed  made 
under  a  decree  which  she  in  effect  alleges 
was  fraudulently  obtained  by  her  husband ; 
and  yet  admits  that  she  united  in  that  very 
deed  with  her  husband,  to  an  innocent  pur- 
chaser who  paid  down  $15,000.  And  after 
the  death  of  her  husband,  after  the  death  of 
Chapman,  the  purchaser  at  the  judicial  sale, 
after  the  death  of  Southall,  the  commis- 
sioner, who  sold  the  land  to  Chapman,  after 
the  death  of  all  these,  the  only  parties  to 
the  original  transaction,  she  asserts  her 
claim  as  heir  at  law  against  the  land  in  the 
hands  of  a  bona  fide  purchaser  to  whom  she 
had  united  in  conveying  it,  without  the 
slightest  allegation  that  he  had  ever  had 
any  notice  of  any  defect  in  his  title,  actual 
or  constructive.  Equity  will  not  lend  its 
aid  to  enforce  such  a  demand,  but  will 
250  *always  afford  its  protection  to  the 
innocent  bona  fide  purchaser. 

I  am  of  opinion  that  the  Circuit  court  did 
not  err  in  sustaining  the  demurrer  and  dis- 
missing the  bill,  and  that  its  decree  should 
be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Decree  affirmed. 


251        *Pidgeon  v.  Williams'  AdmVs. 

AuffUBt  Term,  1871,  Staunton. 

I.  Attorney  and  Client—Liability  for  Money  Collected.* 

—Attorneys  at  law  are  liable  as  ordinary  bailees 
for  money  collected  for  their  clients. 

a.  Seme— 5enie— Confederate  Cnrrency.t— An  attorney 
receivlnar  In  February  1862.  Confederate  currency, 
wbich  was  then  the  only  currency,  and  very  little 
depreciated,  is  not  liable  to  his  client  for  receiv- 
inar  such  money,  he  not  harinar  forbade  it 

3.  Same— Collections— Deposited  as  "Collection  Ac- 
count**—LiaMlity.t— An  attorney  having  received 

*See  generally,  monographic  note  on  "Attorney 
and  Client*'  appended  to  Johnson  y.  Gibbons,  27 
Oratt  632. 

tSee  Hale  y.  Wall,  22  Gratt  48S  et  $eQ.\  Douglass 
y.  Stephenson.  76  Va.  751. 

$See  Doufflass  y.  Stephenson,  75  Va.  758:  Parsley 
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Confederate  currency  for  a  debt  due  to  his  client, 
deducts  Ms  fees  from  the  amount,  and  deposits  the 
balance  in  a  bank  in  arood  credit,  not  In  his  own 
name  but  to  ^collection  account/*  an  account  in 
which  he  deposits  all  moneys  collected  by  him  for 
his  clients,  and  on  the  book  of  the  bank,  the  name 
of  the  client  is  written  opposite  the  sum  deposited 
for  him.  Theclientnotcalliuff  for  his  money  until 
the  end  of  the  war,  when  the  bank  has  failed,  the 
attorney  is  not  liable  for  it 

4.  Sane -Notice  of  Collection— ExcuMd.— The  client 
llvinsr  in  Maryland,  but  the  place  of  his  residence 
beinff  unknown  to  the  attorney,  though  the  client 
comes  to  the  town  where  the  attorney  lives  occa- 
sionally during  the  war,  when  the  Federal  forces 
have  possession  of  it.  but  does  not  call  upon  the 
attorney  or  let  him  know  he  is  there :  the  attorney 
is  not  liable  for  failing  to  ^ve  him  notice  that  the 
money  has  been  collected. 

8.  Parol  Evidence— To  Prove  Contents  of  Boole— 
Thousrh  parol  evidence  of  the  contents  of  a  book 
has  been  admitted,  though  objected  to,  without 
excuse  for  f ailinsr  to  produce  the  book,  yet,  if  after 
exception  has  been  taken,  evidence  is  introduced 
showinar  srood  reason  why  the  book  cannot  be 
produced,  the  error  is  thereby  cured. 

This  veas  an  action  of  assumpsit  in  the 
Circuit  court  of  Frederick  county,  broug^ht 
in  January  1866,  by  Sam'l  1*,  Pidgeon 
against  Philip  Williams,  survivinjg^  partner 
of  Barton  &  Williams,  and  on  the  death  of 
Williams  revived  against  his  administra- 
tors. The  object  of  the  suit  was  to  recover 
the  sum  of  $932.95,  which  Barton  A  Wil- 
liams had  collected  for  the  plaintiff  as 
252  his  attorneys.  *Upon  the  trial  the 
defendant  introduced  a  witness  who 
had  been  an  officer  in  the  bank  at  Win- 
chester, in  which  the  money  collected  by 
Barton  &  Williams  was  deposited,  to  prove 
an  entry  on  the  books  of  the  bank  called 
the  **scratcher,*'  of  the  deposit  of  the 
money  with  the  name  of  Pidgeon  written 
opposite  to  it ;  to  which  testimony  the  plain- 
tiff objected,  because  the  scratcher  was  not 
produced,  nor  its  absence  accounted  for  by 
the  witness  stating  it  was  in  Richmond; 
the  court  being  under  the  erroneous  impres- 
sion that  it  had  been  proved  or  not  ques- 
tioned, that  said  scratcher  was  then  among 
the  records  of  the  Circuit  court  of  the  United 
States  at  Richmond.  But  the  court  over- 
ruled the  objection ;  and  the  plaintiff  ex- 
cepted. 

After  the  foregoing  exception  was  taken, 
and  the  witness  had  left  the  stand,  the  de- 
fendant, to  account  for  the  non-production 
of  the  scratcher  referred  to  by  the  witness, 
offered  evidence  to  prove  that  the  said 
scratcher  was  in  the  hands  of  the  Circuit 
court  of  the  United  States  in  Richmond,  in 
the  office  of  the  commissioner  in  equity  in 
that  court.  To  which  evidence  the  plaintiff 
objected,  because  the  evidence  does  not 
sufficiently  account  for  the  non-production 
of  the  scratcher;  and  because,  if  it  does,  it 
should  have  been  introduced  before  the  con- 

V.  Martin,  77  Va.  883.  .See  principal  case  distin- 
guished in  McVelfirh  v.  Bank,  26Qratt.  902:  Oresrory 
y.  Parker.  87  Oratt  458.  12  S.  E.  Rep.  801. 


tents  were  proved.  But  the  court  overmled 
the  objection ;  and  the  plaintiff  again  ex- 
cepted. 

There  was  a  verdict  for  the  defendant; 
and,  thereupon,  the  plaintiff  moved  the 
court  for  a  new  trial,  upon  the  ground  that 
the  verdict  was  contrary  to  the  evidence. 
But  the  court  overruled  the  motion  ;  and  the 
plaintiff  again  excepted ;  and  on  his  motion 
the  court  certified  on  the  record  the  facts 
proved  on  the  trial.  These  are  safficientlj 
stated  in  the  opinion  of  the  court.  Pidgeon 
thereupon  obtained  a  writ  of  error  to  the 
District  court  of  appeals  at  Winchester; 
and  the  case  was  from  thence  transfeited 
to  this  court. 

253  *Amett  and  Shields,  for   the  appel- 
lant. 

Conrad  A  Son,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  cause  is  brought  here  by  the  plain- 
tiff in  error,  who  was  plaintiff  in  the  oonrt 
below,  upon  a  writ  of  error  to  the  judgment 
of  the  Circuit  court  of  Frederick  county. 
The  case  is  briefly  this :  The  plaintiff  placed 
in  the  hands  of  Barton  A  Williams,  attor- 
neys practicing  law  in  the  town  of  ^K^n- 
chester,  large  claims  against  one  John 
Jolliffe,  who  resided  in  the  city  of  Cincin- 
nati, to  be  placed  by  them  in  the  hands  of 
other  attorneys  for  collection.  The  debtor 
proved  to  be  insolvent  in  Ohio,  and  the 
claims  were  returned.  Barton  &  Williams 
were  then  employed  by  the  plaintiff,  in  the 
latter  part  of  1860  or  early  in  1861,  to  collect 
for  him  as  much  of  said  claims  as  could  be 
made  by  attaching  a  legacy  left  to  the  debtor 
in  this  State.  For  this  purpose  they  sued 
out  from  the  Circuit  court  of  Frederick 
county,  in  the  name  of  the  plaintiff,  a  for- 
eign attachment,  returnable  to  April  rules, 
1861,  and  summoned  Joseph  Jolliffe,  executor 
of  Rebecca  Jolliffe,  as  garnishee ;  who  came 
forward  and  admitted  liability  to  the  said 
John  Jolliffe,  und<*r  the  will  of  his  testatrix, 
for  the  sum  of  $1,000 ;  and  on  the  21st  of 
February  1862,  paid  to  Barton  A  Williams, 
for  the  plaintiff,  in  Confederate  States 
treasury  notes,  $1,028.50.  Barton  died  in 
1863,  and  this  suit  was  brought  against  Wil- 
liams, the  survivor,  on  the  25th  of  January 
1866,  for  $932.95,  which  he  claimed  out  of 
the  sum  aforesaid,  collected  by  his  attorneys 
Barton  A  Williams.  Upon  the  trial,  the 
jury  found  a  verdict  for  the  defendant, 
upon  which  the  court,  overruling  a  motion 
for  a  new  trial,  rendered  judgment  against 
the  plaintiff. 

Barton  A  Williams  deposited  their  client's 

money  for  him,  in  the  Bank   of   the  Valley 

of     Virginia,    at   Winchester;    which    was 

then   solvent.     The   bank   afterwards 

254  ^failed,  and  the  money  was  lost.     The 
question  is,  are  they  liable? 

It  is  well-settled  law,  that  the  responsi- 
bility of  attorneys  is  that  of  ordinary 
bailees.  If  they  have  acted  to  the  best  of 
their  skill,  and  with   a  bona  fide  and  ordi- 
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nary  degree  of  attention,  they   will   not  be 
responsible. 

In  this  case  there  is  no  complaint  of  want 
of  attention  or  skill  in  prosecuting  the  claim 
a^i^ainst  Jolliffe,  and  in  recovering  so  large 
a  part  of  the  debt  against  an  insolvent 
debtor.  But  the  complaint  is,  that  they 
received  payment  in  Confederate  currency, 
and  deposited  it  in  a  bank,  of  which  they 
g-ave  the  plaintiff  no  notice,  which  after- 
wards became  insolvent,  and  the  money  was 
lost* 

L/et  us  examine  these  several  grounds  of 
complaint.  And  first,  as  to  receiving  Con- 
federate money.  The  proof  is,  that  at  the 
time  the  money  was  received.  Confederate 
treasury  notes  were  worth  only  ten  per  cent. 
less  than  gold,  including  exchange.  That 
it  was  almost  the  only  currency  of  the 
country,  as  good  as  any,  and  better  than 
greenbacks,  and  that  it  was  received  and 
paid  out  by  the  banks,  and  was  the  currency 
g-enerally,  if  not  universally  used,  in  all 
the  transactions  of  life.  That  gold  had 
ceased  to  be  a  currency,  and  was  sold  as  a 
commodity ;  and  that  the  attorneys  could  not 
have  collected  the  debt  at  all,  if  they  had 
refused  to  receive  Confederate  currency. 
The  claim  had  been  placed  in  their  hands 
for  collection,  and  it  was  their  duty  to  col- 
lect it.  They  had  not  been  instructed  by 
their  client  not  to  receive  payment  in  Con- 
federate currency ;  and  we  are  of  opinion 
that  it  would  be  unreasonable  to  hold  them 
responsible,  under  the  circumstances,  for 
having  done  so. 

But  if  any  liability  had  attached  to  them 
because  of  their  receiving  Confederate 
money  in  payment,  which  we  do  not  think 
can  be  maintained,  they  were  relieved  from 
it,  by  depositing  the  money  in  a  solvent 
bank,  for  their  client.  The  bank  by 
255  its  charter  was  bound  to  pay  *the  de- 
posit in  specie ;  and  though  that  obli- 
gation was  suspended  by  act  of  Assembly, 
it  was  still  bound  to  pay  in  bank  notes.  So 
that  it  was  a  matter  of  indifference,  what 
sort  of  currency  the  attorneys  had  received 
for  their  client.  We  think  there  is  nothing 
in  this  objection. 

But  it  is  contended  on  behalf  of  the  plain- 
tiff in  error,  that  the  attorneys,  by  making 
this  deposit  in  bank,  ceased  to  hold  the  re- 
lation of  bailees  to  their  client,  and  thereby 
became  his  debtors ;  and  in  that  character, 
liable  to  them  now  for  the  amount  so  de- 
posited. And  in  support  of  this  position, 
they  rely  upon  the  case  of  Robinson  v. 
Ward,  12  Eng.  Com.  L.  R.  28.  In  that  case, 
C.  J.  Abbott  says:  ** There  are  three  modes 
which  a  person  may  adopt,  when  the  money 
of  others  is  placed  in  his  hands:  1st.  To 
keep  it  in  his  own  house."  If  he  does  so, 
and  does  not  mix  it  up  with  his  own  money 
for  his  own  use,  he  is  liable  only  as  bailee. 
**2nd.  To  pay  it  in  to  his  bankers,  on  his 
sreneral  account;"  in  which  case  he  is 
liable,  because  there  is  no  ear-mark,  or 
anything  to  indicate  that  it  is  deposited  as 
the  clients'  money.  On  the  contrary,  such 
a  deposit  imports  a  deposit  of  his  own 
money    on    his   own    account;    and    3rdly, 


which  the  Chief  Justice  says  is  the  correct 
mode,  '4o  open  a  new  account,  in  his  own 
name,  for  this  particular  purpose. "  In  this 
case  he  says,  '*he  should  have  paid  the 
money  into  a  banker's  hands,  by  opening  a 
new  account  in  his  own  name,  for  the  credit 
of  Robinson's  estate,  and  so  to  ear-mark 
the  money  as  belonging  to  that  estate. 
Then  it  would  have  been  kept  separate. ' ' 

It  is  unquestionably  true,  that  a  fiduciary 
is  liable  only  as  bailee  if  he  keeps  the  money 
which  is  in  his  hands  for  another,  at  his 
house,  or  in  his  pocket,  separate  from  his 
own,  and  not  mixed  up  with  it.  But  the 
Chief  Justice  says,  that  is  not  the  best  way. 
The  right  way  is,  to  deposit  it  with  a 
banker,  in  the  name  of  the  fiduciary,  for 
the  credit  of  his  client.  It  is  better  that  he 
should  deposit  it   in    a   solvent   bank 

256  than    to  keep  it   at  his  own  *house, 
because,  in  general,  it  is  safer  there. 

The  law,  we  think,  is  correctly  laid  down 
by  C.  J.  Abbott,  in  the  case  cited. 

I^et  us  apply  it  to  the  case  in  hand.  The 
attorneys,  the  same  day  they  collected  the 
money,  made  an  entry  on  their  collection 
journal,  stating  accurately  the  amount  re- 
ceived, and  for  whom;  namely,  **Pidgeon," 
the  name  of  their  client,  the  plaintiff.  They 
deducted  their  commissions  and  fees,  and 
the  balance,  $932.95,  they  enter,  ^^  deposited 
February  21,  '62."  The  proof  is,  that  the 
same  day  they  deposited  $932.95,  not  the 
whole  amount  they  had  collected,  but  Pidg- 
eon's  part  of  it,  separated  from  their  own, 
in  the  Bank  of  the  Valley  of  Virginia,  at 
Winchester.  Not  on  their  private  account ; 
(each  of  them  had  private  accounts  in  said 
bank),  but  to  the  credit  of  '* collection  ac- 
count." And  that  this  amount,  so  depos- 
ited, was  entered  upon  the*  bank  book, 
called  the  scratcher,  and  marked  *'Pidg- 
eon."  This,  it  seems  to  me,  comes  sub- 
stantially up  to  the  requirement  of  the  rule, 
as  laid  down  by  Chief  Justice  Abbott.  They 
evidently  did  not  appropriate  a  dollar  of 
their  client's  money  to  their  own  use,  by 
mixing  it  up  with  their  own.  They  sepa- 
rated their  own  from  it,  as  entered  upon 
their  collection  journal,  and  set  apart  their 
client's  money  to  itself,  which  they  depos- 
ited in  bank,  in  their  own  name,  for  their 
client,  ear-marked  **Pidgeon:"  thus  show- 
ing their  purpose  not  to  mix  up  this  money 
with  their  own,  but  to  set  it  apart  from 
their  own,  and  to  deposit  it  in  a  safe  and 
solvent  bank,  as  their  client's  money.  The 
proof  is,  that  the  bank  in  which  they  made 
the  deposit  was  in  as  good,  if  not  better 
condition,  than  any  bank  in  the  United 
States ;  that  they  kept  their  individual,  pri- 
vate accounts  in  it,  and  had  on  deposit,  to 
the  credit  of  their  general  collection  ac- 
count, some  $15,000,  when  the  war  ended, 
and  the  bank  failed. 

But  it  is  contended  for  the  plaintiff,  that, 
inasmuch  as  the  money   so  deposited, 

257  was  mixed  up  by  the   bank  with  *its 
other  moneys,  the   attorneys  who  had 

made  the  deposit,  by  this  act  of  the  bank, 
ceased  to  hold  the  relation  of  bailees  to 
their  client,   and   became   his  debtors,  and 
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are  consequently  liable  to  him  for  the  whole 
amount.  It  is  not  easy  to  perceive  how 
their  relation  of  bailees  ceased,  when  there 
was  no  mixture  of  their  client's  money  with 
their  own  for  their  use ;  or  how  the  bank, 
by  mixing  up  the  money  deposited  by  the 
attorneys,  as  their  client's  money,  could 
change  the  relation  of  the  attorneys  as 
bailees  to  that  of  debtors.  If  an  attorney 
deposits  his  client's  money  in  bank,  as  his 
client's  money,  in  a  way  that  precludes  him 
from  demanding  a  return  of  the  identical 
dollars  or  bank  notes,  or  other  notes  of 
circulation,  constituting  currency,  we  can- 
not perceive  how  he  thereby  ceases  to  be 
the  bailee  of  his  client,  iEind  becomes  his 
debtor.  The  whole  difficulty  is  resolvable 
into  this  question,  can  an  attorney  only 
make  a  special  deposit  in  bank  of  his 
client's  money,  for  his  client,  without 
making  himself  liable  as  debtor?  We  can 
perceive  no  reason  why  a  general  deposit, 
any  more  than  a  special  deposit,  by  an  at- 
torney of  his  client's  money,  if  deposited 
as  his  client's  money,  can  terminate  the 
relation  of  bailee,  and  constitute  him  the 
debtor  of  his  client.  It  is  not  the  mixing 
up  of  the  money  by  the  bank  with  its  own 
money,  so  that  the  identical  dollars  or  notes 
deposited  cannot  be  ascertained,  which  ter- 
minates the  relation  of  the  depositor  as 
bailee  of  the  person  whose  money  he  has 
deposited,  and  constitutes  him  his  debtor; 
but  it  is  the  conversion  or  appropriation  of 
the  money  to  his  own  use  which  changes 
the  relation.  When  money  is  deposited  by 
a  bailee  for  his  bailor,  the  bank  becomes 
debtor  to  the  depositor  for  the  amount  de- 
posited, in  dollars,  and  in  general  it  would 
be  advantageous  to  the  person  for  whom 
the  money  was  deposited,  that  it  should  be 
so  mixed  up  with  other  moneys  of  the  bank 
that  the  identical  notes  deposited  could  not 

be  ascertained,  and  that  the  deposit 
258      should  have   been   so  made  *that   the 

bank  would  not  be  entitled  to  return 
the  identical  money  deposited.  For  as  we 
have  seen,  this  bank  is,  by  its  charter, 
bound  to  pay  its  deposits  in  gold.  But 
whether  a  general  deposit  be  most  to  the 
advantage  of  the  client  or  not,  the  attorney 
depositing  cannot  be  held  liable  as  debtor 
to  his  client  unless  he  has  made  the  deposit 
as  his  own  money,  or  in  a  way  evidencing 
an  appropriation  to  his  own  use ;  as  he  does 
when  he  mixes  the  money  with  his  own,  or 
deposits  in  bank  upon  his  private  account, 
as  his  own  money.  But  when  he  deposits 
it  as  the  money  of  his  client,  not  upon  his 
private  individual  account,  indicative  of 
an  appropriation  to  his  own  use,  but  upon 
his  general  collection  account,  indicating 
that  he  has  not  appropriated  it  to  his  own 
use,  and  has  an  entry  made  upon  the  book 
of  the  bank  denoting  that  it  is  the  money 
of  his  client,  in  such  case,  he  cannot  be 
regarded  as  the  debtor  of  his  client,  because 
he  has  not  converted  or  appropriated  his 
money  to  his  own  use ;  and  there  is  no  con- 
sideration to  constitute  the  relation  of  debtor 
and  creditor.  The  client's  money  is  there 
on  deposit  in  bank,  ready  for  him  whenever 


called  for.  We  are  of  opinion,  therefore, 
that  the  deposit  of  the  plaintiff's  money  is 
bank,  by  Barton  &  Williams,  his  attomeyg, 
as  his  money,  does  not  evidence  an  appro- 
priation of  the  money  to  their  own  use,  and 
which  it  is  evident  ^om  their  whole  trass- 
action,  they  had  no  purpose  to  do;  and  did 
not,  therefore,  constitute  them  debtois  to 
their  client,  nor  change  their  relation  of 
bailees. 

But  it  is  further  contended,  that  they  have 
not  discharged  their  duties  as  bailees,  aad 
have  thereby  become  liable  for  the  monej 
which  was  in  their  hands.  And  this  is 
claimed  upon  the  ground,  that  they  depos- 
ited the  money  in  bank,  and  did  not  notifr 
the  plaintiff  that  it  was  there  on  deposit; 
and  by  reason  thereof  it  remained  in  bank 
until  the  bank  failed,  and  the  money  iras 
lost.  It  is  not  pretended  that  the  attorneys 
derived  any  profit  from  it ;  or  that  thcj 

259  are  chargeable   with  mala  fides;  *bat 
that   they  were  guilty  of  such  gross 

negligence  as  would  make  them  Liable. 

We  are  of  opinion,  that  it  is  undoubtedly 
the  duty  of  attorneys,  when  they  have  col- 
lected money  for  their  clients,  to  give  them 
notice,  and  to  pay  it  over  to  them  promptly, 
whenever  called  for  or  demanded.  Bat  if 
the  client  has  notice  of  it,  it  is  unnecessary 
for  the  attorneys  to  go  through  the  un- 
meaning ceremony  of  giving  him  notice  of 
what  he  was  already  informed.  And  even 
when  the  client  is  not  informed  of  the  fact, 
circumstances  may  excuse  the  attorney  for 
the  failure  to  give  notice ;  as,  for  example, 
if  his  client  has  left  the  country,  or  his 
whereabouts  is  not  known  to  the  attorney, 
or  he  has  not  the  means  of  communicating 
with  him  by  reason  of  a  state  of  war,  the 
relations  of  one  being  with  one  of  the  bd- 
ligerents,  and  of  the  other  with  the  other 
belligerent,  so  that  intercourse  and  inter- 
communication between  them  is  intermpted. 
Now  it  seems  that  at  the  very  time  this 
money  was  received  by  the  attorneys  and 
deposited  in  bank,  their  client  was  oat  of 
the  State,  and  the  attorney  knew  not  where. 
though  he  was  in  the  State  of  Maryland. 
Of  course  the  notice  could  not  then  be  given 
him.  It  is  also  a  fact  of  public  history, 
that  from  that  time  until  the  failure  of  the 
bank,  the  district  of  country  in  which  both 
of  these  parties  resided  was  the  theatre  of 
a  devastating  war  between  the  States;  and 
that  it  was  sometimes  under  the  dominion 
of  one  of  the  belligerents,  and  sometimes 
under  the  power  of  the  other.  It  seems  that 
the  plaintiff  was  passing  from  Virginia  to 
Maryland,  and  from  Maryland  to  Vixg^inia. 
according  as  one  or  the  other  belligerent 
was  in  the  ascendant  in  the  district  of 
country  where  he  and  the  defendant  resided. 
When  the  Federals  were  in  the  ascendant, 
he  was  frequently  in  Winchester,  was 
marketing  there,  and  was  frequently  in  the 
vicinity  of  Mr.  Williams'  office  and  dwell- 
ing. There  is  no  evidence  in  the  cause  that 
Barton  or  Williams  ever  saw  him  after  the 
money  was  collected,  or  had  any  notice 

260  *or   information    of   his  return  from 
Maryland,    where   he   was  when  the 
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deposit   was   made    in    bank,    so  that  they 
could   give   him   notice.     But  if  they  were 
ainrare  of  his  return,  they  had  every  reason 
to  believe  that  he  was   informed  of  the  col- 
lection and  deposit  of  the    money    for  him ; 
especially  as  it  was   the   general    usage   in 
that    section    for   clients   who  lived  in  the 
neighborhood   of    Winchester,    and    whose 
business     or     other     relations     frequently 
brought  them   there,  to  call   upon  their  at- 
torneys to  enquire  about  claims  which  had 
been    placed  in   their  hands  for  collection. 
lie    having   employed   the    agency  of  this 
firm  to  have  these  claims  collected  in  Ohio, 
'Which  proved  unavailing  on  account  of  the 
insolvency  of  his  debtors,    and  afterwards, 
as    early    as    sixty-one,    having    employed 
them  to  proceed  by   foreign   attachment  to 
subject  a  legacy  due  his  debtor  in  Virginia, 
it  is  natural  that  his  attorneys  should  pre- 
sume,   in   this   state   of  the  case,  from  his 
not  coming  to  enquire  about  it,  either  that 
he    was   already  informed  of  it  and  did  not 
wish  to  take  the  money  out  of  bank,  or  that 
he  continued  out  of  the   country.     But  this 
iv'as  a  question  of  fact  properly  cognizable 
by  the  jury ;  and  it  was  proper   for  them  to 
consider  the  facts  and   circumstances,    and 
to    decide   what  weight  should  be  attached 
to  them. 

The  fact  that  the  executor  of  Rebecca 
Jolliffe  had  funds  in  his  hands  belonging  to 
his  debtor,  was  known  to  the  plaintiff;  and 
he  employed  Barton  A  Williams,  his  attor- 
neys, to  institute  a  foreign  attachment  to 
subject  them  to  his  debt.  And  he  was 
doubtless  aware  that  they  sued  out  an  at- 
tachment in  his  name  for  that  purpose. 
How  far  the  motives  and  principles  which 
usually  actuate  and  govern  men  would  have 
prompted  the  plaintiff  to  enquire  as  to  the 
result  of  that  proceeding,  if  not  of  his  at- 
torneys, of  others  who  could  inform  him; 
and  having  had  so  many  opportunities,  by 
walking  a  few  steps,  to  enquire  of  his  at- 
torneys in  relation  to  it,  how  far  his  not 
having  done  so  would  justify  the  con- 
261  elusion  that  he  *knew  all  about  it, 
and  needed  no  further  information, 
and  that  he  did  not  call  for  the  money  be- 
cause ho  did  not  want  it,  and  preferred  to 
wait  until  the  troubles  of  the  country  were 
over  before  he  called  for  it,  we  are  of  opin- 
ion that  all  these  facts  and  circumstances 
and  enquiries  properly  belonged  to  the 
province  of  the  jury,  and  that  it  was  for 
the  jury  to  weigh  them  and  to  draw  their 
conclusions  from  them ;  and  we  cannot  say 
that  their  conclusions  were  erroneous.  On 
the  contrary,  we  are  of  opinion  that  their 
conclusions  were  just  and  right,  and  that 
they  do  raise  a  presumption,  amounting 
almost  to  moral  certainty,  that  the  plaintiff 
was  informed  as  to  the  state  and  condition 
of  his  debt. 

The  only  remaining  question  is  as  to  the 
admissibility  of  evidence,  which  was  ex- 
cepted to  by  the  plaintiff.  We  think  it 
would  have  been  competent  for  the  defend- 
ant to  have  proved  by  oral  testimony,  that 
when  he  deposij:ed  the  money  in  bank,  he 
instructed    the   bank   officer  to  credit  it  to 


Barton  A  Williams'  general  collection  ac- 
count, for  Pidgeon,  and  that  it  was  so  en- 
tered on  the  book  of  the  bank  called  the 
**scratcher;"  and  that  the  witness  might 
refer  to  the  book  before,  or  at  the  trial,  to 
refresh  his  memory. 

But  it  seems  that  the  witness'  memory 
was  not  revived  by  referring  to  the  book, 
and  that  he  spoke  not  from  memory  but 
from  the  entry,  which  he  had  seen  in  the 
book  at  a  previous  trial,  and  which  he  knew 
to  be  in  his  hand  writing.  The  book  itself 
was  the  best  evidence  to  prove  its  contents ; 
and  secondary  evidence  was  incompetent  to 
prove  it,  unless  the  non -production  of  the 
book  was  satisfactorily  accounted  for ;  which 
ought  to  have  been  shown  before  the  evi- 
dence of  its  contents  was  given  to  the  jury. 
But  it  seems  that  this  was  not  done  until 
afterwards.  The  judge  admitted  the  evi- 
dence, under  an  erroneous  impression,  that 
the  fact  which  was  relied  on  to  excuse  its 
non -production,  had  been  proved,  or  ad- 
mitted. The  error  was  soon  discov- 
262  ered,  and  the  judge  then  heard  *the 
preliminary  evidence,  after  the  evi- 
dence in  chief  had  been  given  to  the  jury ; 
to  which  the  plaintiff  excepted.  And  the 
question  now,  is,  was  this  error?  After 
the  error  was  discovered,  either  party  might 
have  moved  the  court  to  exclude  it,  and  after 
it  was  excluded  from  the  jury,  it  would  have 
been  competent  for  the  defendant  then  to 
offer  the  preliminary  evidence  to  account 
for  the  absence  of  the  book ;  and  this  being 
satisfactory  to  the  court,  he  might  then 
have  introduced  the  same  evidence  in  chief 
of  the  contents  of  the  entry,  which  it  would 
not  have  been  error  in  the  court  to  admit. 
What  the  court  did  was  substantially,  and 
in  effect  the  same.  We  are,  therefore,  of 
opinion  that  there  is  no  substantial  error 
in  the  ruling  of  the  court,  as  shown  by  the 
second  bill  of  exceptions,  which  cured  the 
previous  error,  that  the  court,  it  seems,  had 
fallen  into  from  misapprehension. 

B*or  the  foregoing  reasons,  we  are  of 
opinion  to  affirm  the  judgment  of  the  Cir- 
cuit court. 

Judgment  affirmed. 


263         *Coffman  v.  Sangston  &  als. 

Auffnst  Term,  1871,  Staunton. 
I.  Appellate  Prectice— Decree  by  Default— Reversal— 
Notice  of.*— mere  is  a  decree  by  default  airainst  the 
defendant,  and  he  firives  notice  to  tbe  counsel  of  the 
plaintiff  tbat  he  will  move  the  judare  in  vacation 
to  reverse  the  same,  and  to  make  such  order  in  the 
cause  as  miffht  be  deemed  just  and  proper.  This 
notice  is  not  served  on  the  plaintiffs,  but  on  their 
counsel  in  the  cause.    The  judffe  may  properly 

*Appellate  Practice— Decree  by  Default— Reversal- 
Notice  of.— The  proposition  In  the  first  head-note  of 
the  principal  case,  that  a  motion  in  vacation  to  re- 
verse a  decree  by  default  will  not  b«  entertained  on 
the  ground  that  the  notice  was  too  vaffue,  was 
quoted  with  approval  in  Board;  &c,.  v.  Parsons,  22 
W.  Va.  311.  citinirthe  principal  case. 

In  Laidley  v.  Bright,  17  W.  Va.  801,  the  principal 
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refuse  to  entertain  the  motion,  on  the  ground  that 
the  notice  was  too  vaffue  and  indefinite  to  warrant 
the  court  to  amend  or  reverse  the  decree,  and  also 
because  it  had  not  been  served  on  the  plaintiff. 
And  for  the  same  reasons  tbe  appellate  court  may 
dismiss  the  appeal  as  improvidently  allowed. 
a.  Chancery  Practice— Plaintiff  No  intereft  In  Subject 
Matter.— If  it  appears  from  the  bill  that  the  plain- 
tiff has  no  interest  in  the  subject  matter  of  the  suit, 
the  objection  may  be  made  by  demurrer.  If  this 
does  not  appear  on  the  bill,  the  objection  may  be 
taken  by  plea,  or  at  the  hearinar  of  the  cause.  But 
if  the  objection  is  not  taken  until  the  hearing,  if 
it  appears  from  any  part  of  the  record  that  the 
plaintiff  has  an  interest  in  the  subject  matter  of 
the  suit,  the  appellate  court  will  not  reverse  the 
decree  because  such  interest  is  not  stated  in  the 
bill. 

case  it  seems  was  doubted.  The  court  said:  ''The 
fourth  ground  of  error  assiflrned  in  the  notice  of 
this  motion  was,  that  this  writing  or  note  was  not 
payable  at  a  particular  bank.  On  the  face  of  the 
wrltinsr  it  was  payable  at  the  Bank  of  Huntington: 
and  there  is  apparently  no  basis  for  this  assignment 
of  error.  But  in  argument  before  this  Court  it  is 
insisted,  that  the  Bank  of  Hunting-ton  is  an  unin- 
corporated bank,  and  thoucrh  there  is  no  evidence 
of  this  in  the  record,  and  the  evidence  on  which  the 
court  acted,  when  it  entered  theoricrinal  Judgrments, 
does  not  appear,  yet  it  is  said,  that  this  court  knows 
Judicially  what  banks  have  been  incorporated  in 
this  State,  and  thus  judicially  knows,  that  the  Bank 
of  Huntinffton  is  not  an  incorporated  bank. 

"In  answer  to  these  positions  It  is  urffed,  that  the 
notice  of  said  motion  did  not  inform  the  parties 
fairly,  that  this  fact,  that  the  Bank  of  Huntinfftou 
was  not  a  chartered  bank,  would  be  urged  as  a  rea- 
son for  reversing  said  Judgment,  nor  does  the 
record  show,  that  it  was  relied  on.  when  the  motion 
was  acted  on  by  the  circuit  court,  and  that  unless  a 
party,  who  asks  a  court  to  reverse  a  Judgment  by 
default  on  notice  and  motion  under  the  statute, 
specifies  in  his  notice  a  particular  ground  of  objec- 
tion, he  cannot  rely  upon  such  ground  before  the 
circuit  judgre  or  in  the  Appellate  Court 

'*The  ca.se  of  Coffman  v.  Sangrstou,  21  Gratt.  26S, 
strong-ly  supports  these  views.  I  am  however  not 
satisfied  in  my  own  mind,  that  the  views  taken  by 
the  court  in  that  case  are  sound.  And  if  it  was 
necessary  in  this  case  to  consider  this  allegred  error 
and  several  others,  which  were  not  mentioned  in 
the  notice  except  as  included  under  the  phrase 
'errors  apparent  on  the  face  of  the  record,*  I  would 
consider  the  point,  whether  this  court  has  a  riffht  to 
look  Into  such  errors  apparent  on  the  face  of  the 
record,  but  which  were  not  specifically  mentioned 
in  the  notice.  But  this  is  itself  an  important  ques- 
tion, and  as  it  is  really  unnecessary  for  us  to  con- 
sider any  of  these  alleg-ed  errors  not  specifically 
named  in  the  notice,  we  will  not  do  so,  as  our  riffht 
to  do  BO  may  be  reg-arded  as  questionable." 

For  the  proposition,  that  a  decree  rendered  on  a 
bill  taken  for  confessed  may  upon  appeal  be  dis- 
missed as  Improvidently  allowed,  for  the  reason 
that  no  proper  motion  was  made  and  overruled  by 
the  court  below ;  but  inasmuch  as  the  parties  have 
submitted  the  case  upon  its  merits  and  a  decision 
here  will  terminate  a  protracted  controversy,  it  is 
deemed  most  advisable  to  decide  various  questions 
presented  by  the  record,  the  principal  case  is  cited 
and  followed  in  Com.  v.  Levy,  23  Gratt  31. 


3.  Sane— Addition  of  Partie«— Ancnded  BlU^-Whes 

the  plaintiff  has  an  Interest  in  the  subject  mauer 
of  a  suit  the  bill  may  be  amended,  and  other  per- 
sons havincr  the  same  interest  may  be  joiaedis 
co-plaintiffs. 

4.  Some— Same— Same.— S  sues  C  in  equity.  In  Vit 
bill  he  describes  himself  as  secretary  of  the  ft 
society,  and  says  that  he  placed  in  the  hands  of  C 
certain  debts  for  collection,  some  of  which  C  hi& 
collected;  and  that  C  refused  to  pay  over  tiie 
money  or  account  with  S.  It  may  be  presained 
from  these  averments  that  S  had  an  interest  in 
the  subject  matter  of  the  suit:  and  the  biU  maybe 
amended  making*  other  members  of  the  society 
co-plaintiffs,  and  averrlngr  the  Interest  of  S  and  ibe 
other  plaintiffs  in  the  subject 

5.  Chancery  JuiiJdIctlon  —  Unincorporated  AsMcto- 
tlon.t— B  society  is  a  voluntary  society,  composed 
of  between  four  and  five  hundred  membet^ 
Some  of  them  may  sue  C  in  equity  for  the  beocflt 
of  all,  for  an  account  and  for  payment  of  tfee 

money  collected,  and  the  return  of  the  eri- 

264      deuces  of  debts  unpaid.    And  the  *conn  has 

Jurisdiction  on  the  ground,  either  of  dlwror* 

ery  or  from  the  difficulty  of  proceedings  at  lav. 

6.  Some— Accounts— Agents. t— Courts  of  equity  have 
Jurisdiction  in  matters  of  account  Involvimr  tbe 
transactions  and  dealingrs  of  trustees  and  agents. 
wherever  it  appears  that  a  discovery  is  necessarr. 
or  there  are  mutual  accounts  between  the  parties. 


•Chancery  Practice— Addition  of  Parties— i 
Bill.— The  principal  case  Is  cited,  for  the  foUovlor 
proposition,  when  the  plaintiff  has  an  interest  in  the 
subject  matter  of  a  suit  the  bill  may  be  amended 
and  other  persons  having  same  interest  may  be 
Joined  as  co-plaintiffs,  in  the  following: cases:  Burlew 
V.  Quarrier.  Ifi  W.  Va.  142;  Belton  v.  Appersoo.  88 
Gratt  2SZ.  See.  in  accord,  SiUings  v.  Bumg:ardocr. 
9  Gratt  278. 

tChancery  Practice— Unincorporated  Assedattoa.— 
As  authority  for  the  proposition  laid  down  in  the  fifth 
head-note  of  the  principal  case,  that  one  member  of 
a  voluntary  association  may  sue  in  equity  for  the 
benefit  of  himself  and  all  the  other  members.  tHe 
principal  case  was  cited  and  folly  approved  in 
Perkins  v.  Seifffried,  97  Va.  449.  34  S.  E.  Bep.  64: 
Sauffston  v.  Gordon.  22  Gratt  764.  See  also.  Berk- 
shire V.  Evans,  4  Leiffh  223. 

(Chancery     Practice— Accounts— Agents.— For    the 

proposition  that  courts  of  equity  have  Jurisdiction 
in  matters  of  account  Involvingr  the  transaction  and 
dealing's  of  trustees  and  agents,  wherever  It  apiiears 
that  a  discovery  is  necessary,  or  there  are  mutual 
accounts  between  the  parties,  or  the  remedy  at  law 
is  not  plain,  simple  and  free  from  difficulty  the  prin- 
cipal case  is  cited  in  the  following  cases :  Merchants 
Bank  V.  Jeffries.  21  W.  Va.  506:  Yates  v.  Stuart  9 
W.  Va.  130.  10  S.  £.  Rep.  425:  Penn  v.  Ingles.  8S  Vs. 
71;  Vilwig  V.  B.  &0.  R.  Co.,  79  Va.  4B5;  Simmons  v. 
Simmons,  33  Gratt  456:  Huff  v.  Thrash.  75  Vs.  5I& 
See,  in  accord,  Berkshire  v.  Evans.  4  Leigh  fit: 
Zetelle  v.  Myers,  19  Gratt  02.  and  note;  Salamone  t. 
Keiley,  80  Va.  86;  Hickman  v.  Stout  2  Ijeigb6: 
Sturtevantv.  Goode,  5  Leigh  83:  Tyler  v.  Nclsoa. 
14  Gratt  214:  Thornton  v.  Thornton.  31  Gratt  tlS: 
Lafever  v.  BiUmyer.  5  W.  Va,  33;  Petty  v.  Fogle.  16 
W.  Va.  497;  Richmond,  etc..  R.  Co.  v.  Kascy.  39 
Gratt  218 :  TiUar  v.  Cook.  77  Va.  477 ;  Segar  v.  Parrish. 
20  Gratt  680.  See  the  principal  case  cited  and  dis- 
Ungulshed  in  Goddin  v.  Bland.  87  Va.  709,  13  S.  E. 
Rep.  146. 
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or  the  remedy  at  law  Is  not  plain,  simple  and  free 

from  difficulty. 

-7.  Appellate  Practice— Taking  Depoeltlont— Presump- 
tion of  Notice  of  — Tliouarh  the  notice  for  taking 
depositions,  and  taking  ibe  account  by  the  com- 
missioner. Is  not  filed,  yet,  as  the  record  says  the 
depositions  were  taken  pursuant  to  notice,  and  it 
appears  that  the  defendant  claimed  commissions 
before  the  commissioner,  it  will  be  presumed  in 
the  appellate  court,  in  the  absence  of  proof  to  the 
contrary,  that  notice  was  jriven. 

^.  SoflDie  — Report  of  CommlMloner— Presumption  of 
Regularity.*— The  report  of  a  commissioner  hav- 
ing been  completed  on  the  10th  of  April  1800,  and  the 
decree  made  on  the  22d  of  October  f  oUowinir.  in  the 
absence  of  anything  showing  the  contrary,  it  will 
be  presumed  by  the  appellate  court,  that  the  report 
and  account  were  returned  and  acted  on  accord- 
ing to  the  requirements  of  the  statute. 

This  was  a  suit  in  equity  in  the  Circuit 
•court  of  JRockingham  county,  broug^ht  by 
I^awrence  San/ston  against  Samuel  A. 
Coffman.  The  bill  stated  that  Lawrence 
^angston,  secretary  of  the  Baltimore  Agri- 
cultural Aid  Society,  about  the  18th  of  July 
1866,  placed,  for  collection,  in  the  hands  of 
8.  A.  Coffman  of  the  county  of  Rocking- 
liam,  certain  debts  owing  by  parties  in  said 
county,  a  list  of  which  he  files  as  an  ex- 
hibit. That  CofPman  had  collected  a  portion 
of  these  debts,  but  to  what  amount,  or  of 
T^hich  of  the  debtors,  the  plaintiff  was  not 
informed.  That  plaintiff  had  repeatedly 
applied  to  Coffman  and  requested  him  to 
come  to  an  account  for  the  money  he  had 
collected  upon  the  said  debts,  and  pay  over 
to  the  plaintiff  the  amount  he  had  received, 
and  to  deliver  to  him  all  the  bonds  and 
notes  not  collected ;  but  that  Coffman  had 
not  complied  with  his  request,  and  refuses 
to  do  so.  And  making  Coffman  a  party  de- 
fendant, he  calls  upon  him  to  answer ;  he 
asks  for  an  account,  and  for  payment  of 
the  amount  collected,  and  the  delivery  of 
the    other   bonds  and  notes  not  collected  to 

the  plaintiff. 
265  *This  bill  was  taken    for  confessed 

in  June  1868.  In  July  1868,  Lawrence 
Sangston,  George  S.  Brown  and  seven 
others  filed  an  amended  bill  in  the  cause. 
After  setting  out  the  statements  of  the 
original  bill,  and  that  it  had  been  taken 
for  confessed,  they  state  the  plaintiff, 
X#awrence  Sangston,  was  secretary  of  the 
Baltimore  Agricultural   Aid  Society,  and  a 

•Chancery  Practice— Report  of  Commlasioner— Ex- 
ception In  Court  below.— It  has  been  uniformly  held  by 
this  court  that  objections  to  a  decree  for  errors  in 
the  report  of  a  commissioner,  not  appeariner  on  the 
face  of  it,  cannot  ayail  here  unless  founded  on  ex- 
ceptions taken  to  the  report  in  the  court  below. 
Simmons  y.  Simmons,  SSGratt  451;  Liberty  Savinffs 
Bank  v.  Campbell,  75  Va.  584:  Peters  v.  Neville,  28 
Gratt.  549;  (Doff man  v.  Sanffston,  21  Gratt  263;  Cole 
V.  Cole.  28  Gratt  365;  Wimbish  v.  Rawlins.  76  Va.  48; 
Aahby  v.  Bell.  80  Va.  811;  Nickels  v.  Kane,  82  Va.  309; 
McComb  ▼.  Donald,  82  Va.  908;  Cralle  v.  Cralle.  84 
Va.  196, 6  S.  £.  Rep.  12;  Morrison  v.  Householder,  79 
Va.  627;  2  Robinson's  Old  Pr.  383;  Shlpman  v. 
Fletcher.  91  Va.  49o.  22  S.  £.  Rep.  458. 


member  thereof,  and  was  invested  with  full 
authority  to  collect  the  debts  due  the  said 
society,  for  the  benefit  of  said  society; 
though  in  fact  the  debts  placed  in  the  hands 
of  Coffman  were  due  to  the  members  of  the 
society,  who  are  very  numerous,  numbering 
some  fotir  or  five  hundred.  That  the  society 
was  organized  for  the  purpose  of  furnishing 
to  the  people  of  the  Southern  States  farm- 
ing implements,  seeds  and  other  necessaries 
for  agricultural  purposes;  that  the  funds 
were  raised  by  voluntary  subscriptions; 
that  the  society  was  never  incorporated; 
that  local  agents  were  appointed  in  differ- 
ent counties  to  endorse  and  forward  appli- 
cations for  such  articles  as  were  ordered,  and 
to  receive,  collect  and  remit  to  the  plaintiff, 
I^awrence  Sangston,  secretary  of  the  so- 
ciety, the  notes  of  the  individuals  who  pur- 
chased such  implements,  for  the  payment 
of  the  price  thereof ;  the  proceeds  of  which 
sales  were  for  the  benefit  of  the  members 
of  said  society.  That  Coffman  had  failed 
to  pay  over  the  moneys  collected  by  him,  or 
to  account  or  deliver  the  notes ;  and  as  the 
Members  of  the  society  are  too  numerous  to 
sue  in  their  own  names,  the  plaintiffs  sue 
for  themselves  and  all  other  members  of 
the  society.  The  prayer  was  the  same  as 
in  the  original  bill. 

In  September  1868,  the  cause  was  referred 
to  a  commissioner  to  settle  the  account  of 
Coffman  as  agent  for  the  collection  of  the 
debts  in  the  bill  mentioned,  and  to  ascertain 
whkt  money,  if  any,  he  has  collected,  and 
what  remains  uncollected;  and  the  com- 
missioner was  authorized  to  examine  any 
of  the  parties  under  oath. 

On  the  10th  of  April  1869,  the  com- 
266  missioner  returned  *his  report.  From 
this  report  it  appeared  that  theie  had 
been  placed  in  the  hands  of  Coffman  for 
collection,  bonds  amounting  to,  of  principal 
money,  16,041.38.  That  he  had  collected, 
after  allowing  him  all  his  credits,  $4,563.79; 
and  fhe  bonds  and  notes  remaining  uncol- 
lected amounted  to  $2,045.67,  of  principal. 
One  of  the  bonds  placed  in  the  hands  of 
Coffman  was  that  of  John  P.  Brock  and 
Joseph  L/ayman,  for  $3,816.38.  Brock,  in 
his  deposition,  taken  before  the  commis- 
sioner, says  that  he  had  paid  to  Coffman 
about  $3,700,  as  near  as  he  can  state ;  but 
he  will  furnish  the  commissioner  with  an 
aggregate  statement  of  the  amount,  to  be 
taken  as  a  part  of  his  answer  to  this  ques- 
tion. That  statement  does  not  appear  on 
the  record,  nor  is  there  any  reference  to  it. 
Coffman  is  charged  with  the  $3,700.  The 
other  collections  by  Coffman,  and  with 
which  he  is  charged,  are  proved  by  the 
parties  to  the  bonds  who  made  the  pay- 
ments. 

No  notice  of  taking  the  depositions  is 
filed,  but  the  commissioner  returns  them, 
with  his  report,  and  says  in  the  caption, 
depositions  taken  pursuant  to  notice;  and 
he  refers  the  question  of  commissions  upon 
his  collections,  made  by  Coffman,  to  the 
court;  and  it  appears  from  the  decree  as 
well  as  from  the  bonds  themselves,  that 
Coffman  had  filed  the  bonds  he  had  not  col- 
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lected  with  the  commissioner.  The  deposi- 
tion of  Sangston  was  filed  in  the  cause,  and 
it  sustains  the  allegations  of  the  bill.  This 
deposition  was  taken  under  a  commission, 
and  the  notice  is  returned  with  it. 

The  cause  came  on  to  be  heard  on  the  22d 
of  October  1869,  when  the  amended  bill  was 
taken  for  confessed,  and  the  court  made  a 
decree  that  the  complainants  recover  against 
Coffman  the  sum  of  $4,378,  with  interest 
from  the  date  of  the  receipt,  upon  the  sums 
received  by  him  respectively,  with  costs. 

On  the  30th  of  November  Coffman  ad- 
dressed a  notice  to  the  counsel  for  the 
plaintiffs,    which    was    served    upon 

267  *them  on  the  same  day,  in   which  he 
says,  that  on  a  day  specified,    he  will 

submit  a  motion  in  chambers,  at  Winches- 
ter, Va.,  before  the  judge  of  the  Circuit 
court  of  Rockingham  county,  for  the  re- 
versal of  the  decree  above  mentioned,  and 
to  have  such  order  made  therein  as  may  be 
deemed  meet  and  proper  by  the  judge.  The 
notice  does  not  specify  any  errors  in  the 
decree.  On  this  notice  the  motion  was 
made,  and  overruled  by  the  judge,  on  the 
ground  that  there  was  no  error  apparent  on 
the  record,  for  which  the  decree  ought  to  be 
reversed.  Coffman  then  applied  to  a  judge 
of  the  District  court  of  appeals  at  Winches- 
ter for  an  appeal ;  which  was  allowed :  and 
the  case  was  afterwards  transferred  to  this 
court. 

Leggitt  and  Harris,  for  the  appellants. 

Woodson  and  Harnsberger,  for  the  appel- 
lees. 

STAPLES,  J.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  Rockingham 
county,  in  a  cause  Wherein  the  appellees 
were  complainants,  and  the  appellant  was 
defendant.  This  decree  having  been  ren- 
dered on  a  bill  taken  for  confessed,  the 
defendant,  in  vacation,  moved  the  judge  of 
said  court  to  reverse  the  same,  and  to  make 
such  order  in  the  case  as  might  be  deemed 
just  and  proper.  The  notice  of  this  motion 
was  not  served  upon  either  of  the  parties 
plaintiff,  but  upon  the  counsel  in  the  cause. 
It  did  not  specify  the  errors  complained  of, 
nor  in  any  manner  disclose  the  character 
of  the  decree  the  defendant  desired.  Al- 
though the  motion  was  overruled  upon  the 
ground  there  was  no  error  apparent  on  the 
record,  the  judge  of  the  Circuit  court  might 
properly  have  refused  to  entertain  the  ap- 
plication, upon  the  ground  the  notice  was 
not  served  upon  the  proper  parties,  or  was 
too  vague  and  indefinite  to  warrant  the  in- 
terposition of  the  court  either  in  reversing 
or  amending  the  decree. 

And  this  court  might  now  dismiss 

268  the  appeal  as  improvidently  *allowed, 
for  the  reason   that  no  proper  motion 

was  made  and  overruled  by  the  court  below ; 
but  inasmuch  as  the  parties  have  submitted 
the  case  upon  its  merits,  and  a  decision 
here  will  terminate  a  protracted  controversy, 
it  is  deemed  most  advisable  to  decide  the 
various  questions  presented  by  the  record. 
The  first  ground  of  error  assigned  is,  that 


the  plaintiff  in  the  original  bill  showing 
no  interest  in  the  subject  matter  of  tbe 
suit,  could  not  sue  at  all ;  and  this  defect 
could  not  be  cured  by  filing^  an  amenikd 
bill  in  the  name  of  other  parties.  It  is 
stated  in  the  original  bill  that  the  plaintif 
placed  in  the  hands  of  the  defendant  for 
collection  the  various  debts  which  consti- 
tuted the  matter  in  controversy ;  that  the 
defendant  had  collected  a  larg'e  portion  of 
them,  to  what  extent  was  not  known ;  that 
the  defendant  had  failed  to  render  any  ac- 
count of  his  transactions,  although  re- 
peatedly required  so  to  do  by  complainant 
The  court  might  justly  presume  from  theae 
averments  taken  as  confessed,  that  the 
plaintiff  was  individually  interested  in  these 
debts ;  and  such  presumption  would  not  be 
repelled  because  complainant  descrit>es  him- 
self as  ** Secretary  of  the  Baltimore  Agri- 
cultural Aid  Society." 

It  is  averred  in  the  amended  bill,  that 
the  plaintiff  Sangston  is  a  member  of  this 
society,  and  that  the  said  debts  were  dae  to 
the  members  of  said  society:  which  aver- 
ment must  also  be  taken  as  true.  Accord- 
ing to  the  well  settled  rules  of  eqaitj 
pleading,  if  the  fact  of  the  plaintiff  having^ 
no  interest  appears  on  the  face  of  the  biU, 
advantage  should  be  taken  of  it  by  de- 
murrer. If  it  does  not  appear  on  the  bill, 
the  proper  mode  of  making  the  objection 
is  by  plea :  and  it  may  be  made  even  at 
the  hearing.  If,  however,  the  cause  pro- 
ceeds to  a  hearing  without  such  objection, 
and  it  appears  in  any  part  of  the  recon! 
that  the  plaintiff  is  interested  in  the  sab- 
ject  matter  of  the  suit,  certainly  an 
269  appellate  court  would  not  'reverse  the 
decree  because  such  interest  is  not 
stated  in  the  bill. 

It  is  insisted,  however,  that  an  amended 
bill  cannot  be  filed  in  the  name  of  parties 
plaintiff  not  mentioned  in  the  original  bill. 
It  is  the  constant  practice  of  the  courts  cf 
chancery  to  allow  amendments  of  bills  bj 
the  introduction  of  new  plaintiffs,  where 
the  purposes  of  justice  require  it.  In 
Maughan  v.  Blacke,  3  Ch.  Appeal  Cases, 
32,  leave  was  given  at  the  hearing  to  amend, 
not  only  by  adding  the  true  parties  as  co- 
plaintiffs,  but  by  inserting  allegations  to 
show  that  the  first  plaintiff  had  a  beneficial 
interest  in  the  debt  which  was  the  founda- 
tion of  the  suit.  And  in  Sillings  &  als.  v. 
Bumgardner,  9  Gratt.  273,  this  court  hcW, 
that,  although  a  suit  could  not  be  main- 
tained by  a  plaintiff  having  no  interest, 
and  in  such  case  the  objection  could  not  be 
removed  by  the  introduction  of  other  parties 
having  interests,  yet,  if  it  appears  that  the 
plaintiff  has  an  interest,  though  in  a  differ- 
ent character  from  that  in  which  he  sues, 
the  descriptive  words  may  be  stricken  out, 
and  the  suit  may  proceed  in  his  name,  and 
that  of  his  co-plaintiffs  brought  before  the 
court  by  an  amended  bill.  It  would  seeni 
that  these  authorities  are  decisive  of  this 
question. 

Another  ground  of  error  is,  that  the 
plaintiffs  have  a  plain  and  adequate  remedy 
at  law,  by  action  of  assumpsit;  and  there 
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is  not  the  slightest  pretext  for  resorting  to 
an  equitable  forum.  The  jurisdiction  of 
courts  of  equity  in  matters  of  account  in- 
v-olving  the  transactions  and  dealings  of 
trustees  and  agents,  is  now  well  established, 
^ot  that  the  bare  relation  of  principal  and 
a.g'ent  justifies  the  interference  of  the  court 
in  every  case;  but  wherever  it  appears  that 
a.  discovery  is  necessary,  or  there  are  mutual 
accounts  between  the  parties,  or  the  remedy 
a.t  law  is  not  plain,  simple  and  free  from 
difficulty,  the  equitable  jurisdiction  at- 
taches. In  Hemings  v.  Pugh,  9  Jur.  N.  S. 
1124,  it  was  held,  that  if  the  defendant,  as 
agent,  has  received  sums  of  money  for 

270  the    plaintiff,    the    ^particulars    and 
amount  of  which  are  unknown,  a  bill 

praying  discovery  and  account  will  be 
maintained.  In  Berkshire  v.  Evans,  4 
X^igh,  223,  a  bill  was  filed  on  the  part  of 
the  members  of  a  private  unchartered  com- 
pany, carrying  on  the  business  of  a  bank, 
ag-ainst  their  agent  and  cashier,  charging 
that  he  had  appropriated  part  of  the  funds, 
and  praying  an  account  of  the  agency:  and 
the  jurisdiction  of  the  court  was  distinctly 
recognized  and  affirmed.  In  the  present 
case,  it  is  alleged  that  the  members  of  the 
society  are  too  numerous  to  sue  in  their 
own  names,  numbering  from  four  to  five 
hundred.  In  an  action  at  law  all  these 
members  must  have  joined  as  plaintiffs. 
The  difficulties  in  the  way  of  properly  as- 
certaining their  names,  and  of  carrying  on 
the  suit,  when  so  ascertained,    are  too  pal- 

?able  to  require  argument  or  illustration. 
*he  practice,  however,  in  courts  of  equity, 
of  permitting  one  or  more  persons  to  repre- 
sent, in  one  suit,  all  who  have  a  community 
of  interest,  removes  these  difficulties,  and 
enables  the  court,  in  the  present  case, 
speedily  to  adjudicate  the  rights  of  the  par- 
ties, without  the  slightest  danger  of  injus- 
tice. 

Another  ground  of  error  assigned  is,  that 
the  court  rendered  its  decree  upon  deposi- 
tions taken  and  a  commissioner's  report 
made  without  notice  to  the  defendant;  and 
which  does  not  appear  to  have  been  returned 
to  the  court  thirt3*^  days  before  the  term  at 
which  the  decree  was  rendered.  It  is  stated 
in  the  record,  that  the  depositions  were 
taken  pursuant  to  notice;  and  there  is 
nothing  to  show  to  the  contrary.  It  also 
appears  that  the  defendant  was  apprised  of 
the  taking  of  the  account ;  at  least  it  is  to 
be  so  inferred,  as  he  seems  to  have  claimed 
his  commissions  before  the  commissioner 
charged  with  the  settlement  of  the  account; 
and  he  also  surrendered  certain  bonds  which 
he  claimed  not  to  have  collected.  The  re- 
port was  completed  on  the  10th  of  April 
1869,  and  the  decree  was  rendered  on  the 
22d  of  October  thereafter.     It  is  there- 

271  fore  to  be  presumed,   in   the  ^absence 
of  evidence   showing   otherwise,  that 

the  report  and  account  were  returned  and 
acted  on  according  to  the  requirements  of 
the  statute.  But  whatever  force  there  might 
have  been  in  these  objections  if  urged  in 
the  court  below,  no  rule  is  better  established 
than  that  they  cannot  be  successfully  made 


for  the  first  time  in  this  court.  See  Steptee 
V.  Read,  19  Gratt.  1 ;  Hill  &  als.  v.  Bowyer 
A  als.  18  Gratt.  364. 

Another  ground  of  error  assigned  is,  that 
the  defendant  is  improperly  charged  with 
thirty-seven  hundred  dollars,  part  of  the 
Brock  and  Layman  bond,  because  there  was 
no  satisfactory  proof  of  the  payment  of  that 
sum.  The  objection  is  founded  on  a  mis- 
apprehension of  the  testimony.  The 
obligor.  Brock,  expressly  states  that  about 
$3,700  of  the  bond  were  paid  to  the  defend- 
ant, and  he  was  ready  at  any  time  to  pay 
the  balance  due.  The  defendant  surren- 
dered other  bonds  and  evidences  of  debt  as 
uncollected ;  if  the  charge  was  improper,  it 
was  easy  to  have  surrendered  this  one  also, 
and  thus  show  the  amount  uncollected. 

The  last  and  only  remaining  assignment 
of  error  is,  that  the  bill  shows  upon  its  face 
that  the  defendant  had  no  power  to  fill  the 
blanks  in  the  bonds  or  notes  with  the  name 
of  the  payee ;  and  that  said  power  alone 
vested  in  Sangston,  and  it  had  not  been 
exercised  by  him.  I  cannot  see  the  force 
of  this  objection.  The  defendant  is  only 
charged  with  the  sum  of  $4,378,  the  amount 
actually  collected,  exclusive  of  the  credits 
to  which  he  was  entitled.  Having  received 
the  money  of  the  plaintiffs,  he  is  bound  to 
account  for  it ;  and  it  cannot  be  a  matter  of 
the  slightest  importance  whether  he  did  or 
did  not  have  the  power  to  fill  the  blanks  in 
the  bonds ;  nor  can  he  be  heard  to  say  that 
the  transaction  for  that  reason  did  not  con- 
stitute an  agency. 

I  have  thus  noticed  the  various  objections 
suggested  to  the  proceedings  and  decree  of 
the  Circuit  court.  Many  of  them  would 
have  been  wholly  unavailing  if 
272  *urged  in  that  court.  Others  might 
have  been  readily  obviated,  if  there 
made;  and,  consequently,  cannot  be  con- 
sidered by  this  court.  It  can  make  no  dif- 
ference that  the  decree  is  by  default.  The 
defendant  can  derive  no  advantage  from 
his  own  contumacy  and  neglect  in  failing 
to  appear  and  take  care  of  his  interests* 
Being  admonished  of  the  institution  of  the 
suit  by  the  service  of  process,  it  was  his 
duty  to  appear  and  defend  it.  I  do  not 
mean  to  assert  that  the  defendant  cannot 
take  advantage  of  palpable  errors  apparent 
on  the  face  of  the  proceedings:  It  is  clear 
that  he  may,  notwithstanding  his  failure 
to  appear.  It  is  equally  clear,  that  if  the 
averments  contained  in  the  bill  are  not 
distinct  and  positive,  the  plaintiff  is  re- 
quired to  establish  his  demand  by  satisfac- 
tory evidence.  Should  he  fail  to  furnish 
such  evidence,  the  defendant  may  avail 
himself  of  the  objection  in  an  appellate 
court,  notwithstanding  the  bill  has  been 
taken  for  confessed. 

In  this  case  it  is  true  the  bill  contained 
no  specific  allegations  as  to  the  amount 
collected  by  the  defendant ;  but  an  account 
was  taken;  the  certainty  requisite  to  a 
proper  decree  was  afforded  by  the  proofs ; 
and  the  defendant  rendered  liable  for  the 
amount  ascertained  to  be  due.  In  any  as- 
pect of   the    case,    it  does   not  appear  that 
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any  injustice  has  been  done  him.  For 
these  reasons,  I  am  of  opinion  the  decree 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 


273      *Stover,  Assignee,  v.  Hamilton  &  al. 

AuffQst  Term,  1871,  Staunton. 

Bonds— Payable  on  Demand— Com  at  Bar.*— On  tbe 
15th  of  November  1862.  H  executed  his  bond  to  S. 
for  KSOO.  payable  on  demand.  It  beinsr  for  money 
borrowed,  upon  a  condition,  inserted  at  tbe  in- 
stance of  H,  that  no  interest  will  be  required  un- 
til the  money  is  demanded,  and  then  a  reasonable 
time  to  be  given  to  pay;  interest  to  run  from  the 
demand.  The  loan  was  in  Confederate  money. 
Held: 
I.  Same— Same -When    Debt  Can  Be  Paid.— H  had 

the  riffht  to  pay  the  debt  at  any  time,   thousrh 

S  made  no  demand. 
3.  Same— Payable  In  Confederate  Currency.  —It  was 

a  debt  payable  in  Confederate  currency,  and 

therefore  not  usurious. 

3.  Same— Time  of  Scaling. t— It  is  payable  by  H  at 
any  time  after  its  date,  and  therefore  the  date 
is  the  proper  period  at  which  to  fix  the  scale  of 
depreciation. 

4.  Same— Secret  Intention  of  Obligee— Effect  of.— 
Thousrh  S  had  a  secret  intention  not  to  make  a 
demand  for  the  money  until  there  was  a  better 
currency,  as  H  had  the  rlffht  to  pay  at  any 
time,  this  secret  Intention  of  S  cannot  chansre 
the  construction  and  effect  of  the  bond. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Augusta  county,  brought  in  June 
1866,  by   Abram   Stover,  assignee  of  Jacob 

*Bonds— Payable  on  Demand.— In  McClunsr  v.  Ervin, 
22  Gratt  524.  the  principal  case  was  cited  as  author- 
ity for  the  proposition  that  a  contract  to  pay  when 
the  "seller  demands  the  same"  is,  in  legal  effect 
the  same  as  to  pay  on  demand.  See  also,  Bowman 
V.  McChesney,  83  Qratt  611. 

In  Moon  v.  Richardson,  24  Qratt  221,  the  court 
said:  "We  think  there  can  be  no  doubt  about  the 
law  of  the  case.  It  has  been  plainly  settled  by  re- 
cent and  repeated  decisions  of  this  court,  and  is  no 
longer  open  for  discussion,  that  a  bond  payable  'on 
demand'  is  payable  presently  without  demand;  that 
the  right  of  the  obligor  so  to  pay  it,  and  the  duty  of 
the  obligee  to  receive  the  payment,  is  not  at  all  im- 
paired by  restrictions  on  the  obligee's  right  to 
immediate  payment  imposed  for  the  benefit  of  the 
obligor,  either  on  the  face  of  the  bond  or  by  con- 
tract cf^Aor*  thereto:  that  in  all  such  cases  it  is  at 
the  option  of  the  obligor  either  to  avail  himself  of 
the  restrictions  or  to  pay  the  debt  at  any  time  after 
date,  as  if  there  were  no  restriction ;  and  that  such 
bond,  if  given  for  a  loan  of.  and  solvable  in  Confed- 
erate States  treasury  notes,  must  be  scaled  as  of  its 
date.  This  is  now  the  settled  law  of  this  court. 
Stover,  Assignee,  v.  Hamilton  &  al..  21  Gratt.  273; 
Omohundro's  Ex'or  v.  Omohundro,  21  Gratt  626: 
Bowman  v.  McChesney,  22  Gratt.  609." 

tSame— Time  of  Scaling.— See  foot-note  to  Moon  v. 
Richardson,  24  Gratt  219. 
See  generally,  monographic  rwte  on  "Bonds." 


Stover,  against  John  £.  Hamilton  aafi 
John  Hamilton,  to  recover  the  amount  of  a 
bond  for  six  hundred  dollars,  executed  by 
the  Hamiltons  to  Jacob  Stover  on  the  15tii 
of  November  1862.  The  defendants  pleaded 
usury  in  the  bond,  and  also  that  the  writisf 
was  given  for  a  loan  of  Confederate  treas- 
ury notes  by  the  plaintiff's  assignor  to  Jdis 
E.  Hamilton,  which  notes  at  the  date  of 
the  loan  were  not  worth  more  than  one-thii^ 
or  one- fourth  of  six    hundred   dollars.    Os 

these  issues  the  case  was  tried;  aad 
274      the  parties   dispensing  *with   a  juj, 

submitted  the  whole  matter  of  lav 
and  fact  to  the  court.  And  the  court  ren- 
dered a  judgment  for  the  plaintiff  for  ttre 
hundred  and  forty  dollars,  the  value  of  tbe 
Confederate  notes  at  the  date  of  the  hood. 
and  interest  thereon  from  the  17th  of  Octo- 
ber 1865,  the  date  of  the  demand  of  paj- 
ment.  The  plaintiff  thereupon  exoeptolto 
the  opinion  of  the  court,  and  on  his  motiQa 
the  evidence  was  certified  upon  the  recoil; 
and  the  plaintiff  obtained  a  supersedeas. 

The  bond  on  which  the  action  is  founded, 
is  as  follows:  $600.  On  demand,  we  or 
either  of  us,  bind  ourselves,  our  heirs,  Ac, 
to  pay  Jacob  Stover  the  just  and  full  sua 
of  six  hundred  dollars,  without  interest,  it 
being  for  money  borrowed  on  the  foUowing^ 
conditions,  that  no  interest  will  be  required 
until  the  money  is  demanded,  then  a  rea- 
sonable time  will  be  given  by  said  Stover 
to  pay  the  above  sum,  when  interest  will 
begin  and  continue  from  the  demand  till 
paid.  Given  under  our  hands  and  seals, 
this  15th  day  of  November  1862. 

Jacob  Stover  and  John  K.  Hamilton  were 
the  only  witnesses.  In  November  1962, 
Stover  was  a  farmer  living  in  Augusta, 
over  the  military  age,  and  the  defendant 
John  B.  Hamilton,  was  a  young  man,  and 
a  soldier  in  the  Confederate  army.  Stover 
having  Confederate  notes  in  his  possession. 
which  he  had  taken  for  hay,  which  he  bad 
sold,  and  in  which  he  had  no  confidence; 
and  Hamilton  having  borrowed  some  Con- 
federate money  which  he  wished  to  retnra, 
and  learning  that  Stover  had  some  money 
which  he  wished  to  lend,  Hamilton  applied 
to  Stover  to  borrow  it ;  and  Stover  agreed 
to  lend  it  in  Confederate  notes.  But  Ham- 
ilton being  in  the  army,  feared  that  Stover 
might  call  on  him  when  it  would  not  suit 
him  to  pay,  and  therefore  declined  to  borrow 
unless  Stover  would  agree  to  charge  no  in- 
terest until  he  demanded  the  money,  and  to 
give  him  a  short  or  reasonable  time  after 
demand,    to   raise   the   money ;  and  to  this 

Stover  agreed ;  and  this  provision  of 
275      *the  bond  was  inserted  at  Hamiltcm's 

instance.  Hamilton  says  he  received 
Confederate  money,  and  ^xpected  to  pay  it 
in  a  short  time  in  the  same  currency;  but 
nothing  was  said  by  either  party,  as  to  tiie 
kind  of  currency  in  which  the  borrowed 
money  was  to  be  returned.  Stover  says  be 
did  not  expect  to  get  gold  or  specie,  but  did 
not  intend  to  make  a  demand  until  the 
Confederacy  failed,  or  until  Confederate 
notes  ceased  to  circulate,  and  until  good 
money   should  prevail;  though  he  did  not 
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ooxnraunicate  this  intention  to  Hamilton. 
At  the  time  he  took  the  bond  he  intended 
to  take  a  bond  upon  which  he  could  de- 
mand good  money  to  the  same  amount  of 
the  $600  of  Confederate  treasury  notes; 
which  at  the  time  he  knew  to  be  worth  only 
$200  in  gold.  He  demanded  payment  of  the 
money  on  the  17th  of  October  1685;  and 
in  May  1866  Hamilton  offered  to  pay  him 
in  legal  tenders,  what  he  supposed  was  the 
true  value  of  the  bond,  viz :  $200  in  gold, 
converted  into  legal  tender  currency; 
a.niounting  to  between  $275  and  $300,  which 
Stover  refused  to  receive. 

Fultz,  for  the  appellant. 

Cochran,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

On  the  15th  day  of  November  1862,  the 
defendant,  John  B.  Hamilton,  borrowed 
from  the  assignor  of  the  plaintiff,  six  hun- 
dred dollars  in  Confederate  States  treasury 
notes,  for  which  he  and  his  father,  John 
Hamilton,  gave  their  joint  and  several 
bond.  On  the  30th  of  June  1866,  the  plain- 
tiff in  error  brought  suit  against  the  de- 
fendants, upon  this  bond,  in  the  Circuit 
court  of  Augusta,  and  obtained  judgment 
for  $240,  with  interest  from  the  17th  of  Oc- 
tober 1865,  and  cos^s.  And  the  cause  is 
brought  here  by  the  plaintiff  upon  a  writ  of 
error  to  that  judgment. 

The  plaintiff  insists  that  the  Circuit 
276  court  erred  in  *rendering  a  judgment 
for  less  than  the  face  of  the  bond. 
He  contends  that  although  the  consideration 
of  the  bond  was  depreciated  Confederate 
currency,  worth  at  the  time  in  relation  to 
^old  as'a  standard  of  value,  only  one  dollar 
for  three,  upon  the  authority  of  Boulware 
V.  Newton,  18  Gratt.  it  was  a  contract  of 
hazard,  and  he  is  entitled  to  the  sum  nomi- 
nated in  the  bond  in  good  money. 

The  defendants  insist  that  it  was  not  a 
contract  of  hazard ;  and  contend  that  if  it 
was  a  contract  not  solvable  in  Confederate 
money,  but  for  good  money,  as  the  face  of 
the  bond  imports,  and  the  plaintiff  claims, 
it  is  usurious,  and  they  were  entitled  to 
judgment  upon  the  issue  made  by  their  plea 
of  the  statute  of  usury.  But  they  say  it 
was  a  Confederate  contract  and  liable  to  be 
scaled. 

The  first  question  then  which  we  have  to 
consider  is  was  it  a  contract  of  hazard? 
Does  it  so  appear  from  the  face  of  the  bond? 
The  first  clause  imports  an  obligation  to 
pay  presently.  It  is  in  these  words,  **On 
demand  we  or  either  of  us  bind  ourselves, 
our  heirs,  Ac,  to  pay  Jacob  Stover  the  just 
and  full  sum  of  six  hundred  dollars,  without 
interest,  it  being  for  money  borrowed.**  If 
this  were  all,  if  the  instrument  contained 
nothing  more,  it  is  clearly  an  obligation  to 
pay  six  hundred  dollars  in  praesenti ;  and 
the  obligee  could,  immediately  after  the 
execution  of  the  bond,  have  demanded  pay- 
ment; and  the  obligors  could  have  made 
payment,    whether  demanded  or  not.     But 


the  bond  does  not  stop  there.  It  proceeds 
in  these  words,  **On  the  following  condi- 
tions, that  no  interest  will  be  required  until 
the  money  is  demanded,  then  a  reasonable 
time  will  be  given  by  said  Stover  to  pay 
the  above  sum,  when  interest  will  begin 
and  continue  from  the  demand  till  paid.** 
What  is  meant  by  this  provision?  Evi- 
dentlv  it  was  intended  to  subject  the 
obligors  to  interest  after  the  obligee  spe- 
cially demanded  payment ;  that  is  when  he 
gave  them  notice  that  the  money  was  want- 
ing; which  I  think  is  the  meaning.  It 
was    also    intended     to     inhibit    the 

277  obligee  *from  immediately  pressing 
the  collection,  and  to  allow  the  obli- 
gors reasonable  time  after  such  notice  was 
given,  to  make  payment ;  they  being  charge- 
able with  interest  from  the  date  of  the 
notice. 

Does  it  limit  or  negative  the  right  of  the 
obligors  to  make  payment,  at  any  time, 
before  it  is  demanded  by  the  obligee?  I 
think  not.  It  is  very  plain  from  the  lan- 
guage, that  it  was  not  intended  to  be  re- 
strictive of  the  rights  of  the  obligors,  but 
that  was  intended  for  their  benefit,  and  was 
only  restrictive  of  the  rights  of  the  obligee 
except  as  to  interest.  The  right  of  the 
obligors  to  make  payment  an  hour,  a  month, 
a  year,  or  at  any  time  after  the  obligation 
was  given,  was  not  changed  by  this  provi- 
sion ;  the  correlative  obligation  rested  upon 
the  obligee  to  receive  payment  whenever 
they  tendered  it,  whether  before  or  after  he 
made  a  special  demand  for  it.  Such  we 
think  is  the  meaning  of  the  written  instru- 
ment; such  is  the  natural  import  of  its 
terms.  Is  it  varied  by  the  parole  evidence 
which  has  been  introduced  by  permission 
of  the  statute  in  such  cases?  From  that  it 
appears  that  John  E.  Hamilton,  when  this 
loan  was  negotiated,  belonged  to  the  army ; 
and  fearing  that  the  plaintiff  might  call  on 
him  when  it  would  not  suit  him  to  pay, 
declined  to  borrow  the  money  unless  the 
lender  would  agree  to.  charge  no  interest 
until  he  demanded  the  money,  and  to  give 
him  a  reasonable  time,  after  demand  made, 
to  raise  the  money.  To  this  the  obligee 
agreed ;  and  those  conditions  were  put  in 
the  bond  at  the  instance  of  the  defendant, 
and  for  his  benefit.  It  is  obvious  that  the 
lender  knew  that  it  was  for  this  purpose 
they  were  proposed  by  the  borrower.  But 
it  seems  that  he  had,  at  the  time  he  acceded 
to  them,  a  secret  intention  (for  it  was  con- 
fined to  his  own  breast),  to  use  them  for 
another  and  a  very  different  purpose.  He 
intended  not  to  make  demand  until  the  Con- 
federacy failed,  or  until  Confederate  treas- 
ury notes  ceased  to  circulate,  and  until 
good  money   prevailed;  vainly  imag- 

278  ining  that    the  provision  *which    had 
been  proposed  by  the   defendant  for  a 

purpose  so  different,  might  be  construed  to 
limit  his  right  to  make  payment  until  he 
had  demanded  it,  and  thus  to  get  from  the 
defendant  $600  in  good  money  for  the  Con- 
federate money  he  loaned  him,  which  he 
knew  to  be  worth  at  the  time  only  $200  in 
gold;  and  this  intention  he  concealed  from 
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the  defendant.  But  in  this  he  deceived 
himself;  for,  as  we  have  seen,  the  provision 
will  not  bear  the  construction  which  he 
secretly  gave  to  it;  but  imports  what  was 
really  the  intention  of  the  borrower  when 
he  proposed  it,  and  what  the  lender  knew 
to  be  his  intention  when  he  acceded  to  it. 
The  parole  evidence  does  not,  therefore, 
conflict  with  the  construction  and  effect 
which  we  give  to  the  language  of  the  bond, 
to  wit :  that  the  obligee  could  not  limit  and 
restrict  the  right  of  payment  by  the  obli- 
gors, by  delayi  ng  demand  of  payment.  But, 
on  the  contrary,  the  parole  evidence  shows 
that  those  provisions  were  inserted  for  a 
different  purpose,  and  were  not  designed  to 
limit  the  obligors  in  their  right  to  make 
payment  whenever  they  chose;  and  are 
therefore  entirely  consonant  with  the  lan- 
guage of  the  bond. 

This  case  is,  therefore,  not  analogous  to 
Boulware  v.  Newton.  In  that  case  the 
obligation  was  to  pay  **on  demand,  after 
three  months'  notice  to  pay."  In  this,  it 
is  to  pay  on  demand;"  with  condition,  only 
restrictive  of  the  right  of  the  obligee  to 
press  the  collection  until  a  reasonable  time 
after  he  had  given  notice  that  payment 
was  required.  In  that  case  it  is  expressly 
stipulated  that  the  obligee  *' shall  not  be 
required  to  receive  the  money,  except  at 
his  pleasure. "  He  had,  therefore^  the  un- 
qualified right  to  fix  the  time  of  payment, 
and  could  wait  until  there  was  a  better  cur- 
rency, or  until  the  war  closed,  though  it 
lasted  for  ten  years  or  longer,  before  he 
made  it  payable.  And  it  being  payable  '4n 
current  funds,"  by  its  express  terms,  it 
was  held,  that  he  could  demand  payment  in 

the  currency  which  prevailed  at  the 
279      time  *he  elected  to   make  it  payable, 

whether  Confederate  or  Federal,  ac- 
cordingly a^  the  war  might  result;  it  being 
a  necessary  implication,  that  such  was  the 
evident  intention  of  the  parties  in  the 
contract.  But  in  this  case,  as  we  have 
seen,  the  obligee  was  bound  to  receive  pay- 
ment whenever  offered,  whether  before,  or 
after,  it  was  specially  demanded  by  him. 
We  do  not  think,  therefore,  that  the  deci- 
sion in  Boulware  v.  Newton,  which  turned 
upon  the  construction  to  be  given  to  the 
terms  of  the  contract  in  that  case,  has  any 
application  to  this. 

We  are  also  of  opinion  that  the  contract 
in  this  case  was  entered  into,  with  refer- 
ence to  Confederate  notes  as  a  standard  of 
value,  and  was  solvable  in  the  same  kind 
of  currency,  and  that,  therefore,  it  is  not 
subject  to  the  statute  of  usury,  which  is 
pleaded.  And  that,  as  the  defendants  could 
have  paid  at  the  date  of  the  obligation,  ac- 
cording to  its  terms,  and  legal  effect,  the 
scale  should  be  applied  as  of  that  date. 
This  seems  to  have  been  the  purpose  of  the 
court  below,  though  it  is  forty  dollars  in 
excess  of  what  the  plaintiff  understood  the 
scaled  value  to  be.  That  being  the  ascer- 
tained value  by  the  learned  judge  of  the 
Circuit  court,  who  had  all  the  evidence 
before  him;  and  the  error,  if  any,  not  being 
to  the  prejudice  of  the  plaintiff,    this  court 


will    not    disturb    the    judgment    on    tiiat 
ground. 

Upon  the  whole,  we  are  of  opinion  thst 
there  is  no  error  in  the  judgment  of  tbe 
court  below,  for  which  it  ought  to  be  re- 
versed ;  but  are  of  opinion  to  affirm  it. 

Judgment  affirmed. 


•Moffett   V.  Bickle. 

AuffUBtTerm,  1871,  Stauaton. 
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Joint  Action  against  Saverai  Dafendaal 
Statute.*— In  an  action  of  debt  by  tlie  holder  <rfi 
nesrotlable  note,  a«rain8t  the  maker  and  foor  co- 
dorsers.  upon  the  plea  of  nsnry  by  the  endoncn. 
the  jury  found  that  the  note  was  endorsed  bf 
the  first  three  endorsers,  for  the  accoramodatfle 
of  the  maker,  and  was  sold  by  him  to  the  f<»irtk 
endorser,  at  a  usurious  rate  of  Interest:  vbo 
afterwards  and  before  It  became  due.  endorsed 
it  to  the  holder  for  value.  Upon  this  Terdlci  xhe 
court  should  render  a  judgment  in  favor  of  tihe 
maker  and  the  first  three  endorsers,  and  agaicst 
the  fourth  endorser,  under  the  act  Code.  cli.  177. 
1 19,  p.  7S9L 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court,  reversing  a  judgment  of 
the  County  of  Augusta,  rendered  in  a  joint 
action  of  debt  against  the  maker  and  en- 
dorsers of  a  negotiable  note.  The  maker 
confessed  judgment.  The  endorsers,  four 
in  number,  the  last  of  whom  was  Robert  G. 
Bickle,  besides  pleading  the  general  issae, 
put  in  also  the  plea  of  usury ;  on  which 
issue  was  joined.  The  jury  found  a  special 
verdict ;  from  which  it  appeared,  that  the 
note  was  drawn  by  the  maker,  and  endorsed 
by  the  first  three  endorsers,  for  the  accom- 
modation of  the  maker,  and  was  sold  by  the 
maker  to  the  last  of  the  said  four  endorsers, 
Bickle,  at  a  usurious  rate  of  interest;  that 
Bickle,  afterwards,  and  before  the  maturit; 
of  the  note,  endorsed  it  to  the  plaintiff. 
Moffett,  for  a  valuable  consideration ;  that 
the  plaintiff,  at  the  time  he  took  the  note 
from  Bickle,  had  no  notice  of  the  usaiy, 
and  is  a  bona  fide  holder  thereof  for  value; 
that  at  the  maturity  of  the  note  demand  for 
the  payment    thereof   was   duly  made   and 

was  refuse(l ;  that  said  note  was  dulj 
281      protested  for  non-payment;  and  *that 

notice  of  the  protest  was  duly  served 
upon  all  the  endorsers.  Upon  this  special 
verdict,  the  County  court  rendered  jndgment 
in  favor  of  the  plaintiff  against  the  last 
endorser,  Bickle,  but  against  the  plaintiff 
in  favor  of  the  maker  and  the  other  en- 
dorsers. Bickle  applied  to  the  said  Circuit 
court  for  a  supersedeas  to  the  judgment  of 
the  County  court  against  him,  which  was 
accordingly  awarded;  and  thereafter  the 
Circuit  court  reversed  the  judgment  of  the 
County  court,  and  rendered  judgment  in 
favor  of  Bickle  against  Moffett.  To  this 
judgment  of  the  Circuit  court,  Moffett  ap- 
plied for  a  writ  of  supersedeas  to  the  late 
District    court    holden    at   Charlottesville, 

*See  Steptoe   v.  Read,  19  Gratt.  SI.  and  foot-^^U: 
Bush  T.  Campbell.  96  Gratt  408,  and  foot'nof€. 
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Tvhich  writ  was  accordingly  awarded  by  a 
judge  thereof  in  vacation,  and  the  case, 
being  pending  in  that  court  when  it  ceased 
to  exist,  was  transferred  by  law  to  this 
court  for  decision. 

Baldwin  and  Hanger,  for  the  appellant, 
faults  and  Kchola,  for  the  appellee. 

MONCURE,  P.,  after  stating  the  case, 
proceeded : 

It  is  a  rule  of  the  common  law,  that  upon 
a  joint  contract  the  action  must  be  against 
all  the  joint  contractors,  and,  as  a  general 
rule,  the  judgment  must  be  against  all  or 
none  of  them.  But  that  is  not  a  universal 
rule.  Where  a  defendant  in  such  an  action 
pleads  matter  which  goes  to  his  personal 
discharge,  such  as  bankruptcy,  infancy, 
or  any  matter  that  does  not  go  to  the  action 
of  the  writ ;  or  pleads  or  gives  in  evidence 
a  matter  which  is  a  bar  to  the  action  as 
against  him  only,  and  of  which  the  others 
could  not  take  advantage,  judgment  may 
be  given  for  such  defendant  and  against 
the  rest.  1  Rob.  Pr.,  old  edition,  pp. 
400-402,  and  the  cases  there  cited,' viz:  Cole 
V-  Pennell,  Ac,  2  Rand.  174;  Walmsley  v. 
L#indenberger  A  Co.,  Id.  478;  Tooker  v. 
Bennett,  &c. ,  3  Caines  R.  4 ;  Hartnesa,  Ac. , 
V.  Thompson,  &c.,  5  Johns.  R.  160;  Morton 

V.  Croghan,  20  Id.  106. 
282         *Such  was   the   common  law  when 

the    act  was   passed   authorizing   an 
action  of  debt  to   be    brought   against   the 
drawer  and  endorsers  of  a  foreign  bill  of 
exchange  jointly,  or  against  either  of  them 
separately.     1  Rev.  Co.    1819,    p.    485,    {    2. 
This  act  was  extended  from  time  to  time  to 
all    bills    or  notes   negotiable   at  banks  or 
their  offices  of  discount  and  deposit,  or  the 
place  of  business  of   a   savings  institution 
or  bank,  &c.,  until  it  assumes   the   form  in 
which    it   now   stands   in  our  Code  of  1860, 
ch.  144,  i  11,  p.  629,     The  remedy  given  by 
this  act,  as  Judge  Green   well   remarked  in 
Taylorv.    Beck,  3  Rand.    316,  328,  was  per- 
fectly novel  in  alt  respects,  since  it  author- 
ized a  joint   action   upon  several  contracts ; 
and  such  an  action   of   debt  even    against 
one  only,  as  was  not  known  to  the  common 
law.     1  Rob.  Pr.    old    ed.    48.     Though  the 
contracts   of  the  drawer  and  endorsers  are 
several,    yet  where   the   action   is  brought 
against   them  jointly,   the  parties  are  sub- 
jected to  all  the  consequences  flowing  from 
the  settled  rules  of  the  common   law    gov- 
erning joint  actions.     One  of   those   conse- 
quences is,  that  the  judgment  also  must  be 
joint;  and   that   a   failure   as  to  one  of  the 
defendants,  is  a  failure  as  to   all  of  them. 
This  rule  is  as  applicable   to  a  joint  action 
upon  a  joint  and   several   bond,    as   to  any 
other   action ;  and   of   course  it  equally  ap- 
plies   to   a   joint  action  against  the  drawer 
and  endorsers  of  a  foreign  bill  of  exchange, 
Ac.     Id.  Taylor,  Ac.  v.    Beck,  3  Rand.  316. 
There  are  some  cases,   as  before  stated,  in 
which    a   judgment   may  be  given  for  one, 
and   against    another  defendant  in  a  joint 
action,  as  where  a  verdict  is  found  for  one 


defendant  upon  a  plea  of  infaticy,  or  othet 
matter  which  goes  to  his  personal  discharge, 
without  affecting  the  liability  of  the  other. 
But  cases  of  this  kind  constitute  exceptions 
to  the  general  rule.  Id.  Opinions  in  8.  C» 
by  Green,  J.,  p.  334,  and  Cabell,  J.,  p.  360* 
1  Rob,  Pr.  sup.  49. 
Such  was  the  state  of  the  common  law  a» 
modified  by  the  act  aforesaid  when  the 

283  provision    contained    in    the    *Code, 
chapter  177,  {  19,  p.    733,    which   will 

be  presently  set  out  and  commented  on,  was- 
enacted.  If,  in  that  state  of  the  law,  Moffett 
had  brought  this  joint  action  against  the 
maker  and  endorsers  of  the  negotiable  note 
aforesaid,  there  can  be  no  doubt,  I  presume^ 
on  the  authorities  before  referred  to,  and 
principles  before  stated,  he  would  have 
failed  in  his  action,  and  as  judgment  was 
properly  rendered  against  him  in  favor  of 
some  of  the  defendants,  it  would  have  been 
necessary  to  render  judgment  agaipst  him 
in  favor  of  the  defendant  Bickle  also. 

But,  even  in  that  state  of  the  law,  if 
Moffett  had  brought  a  several  action  against 
Bickle  upon  his  endorsement,  there  can  be 
no  doubt,  I  presume,  but  that  the  plaintiff 
would  have  been  entitled  to  judgment 
against  the  defendant,  notwithstanding  the 
usury  in  the  transaction  between  the  de- 
fendant and  the  other  endorsers  and  maker 
of  the  note.  The  contract  of  endorsement 
on  which  the  action  in  that  case  would  have 
been  brought,  is  entirely  several  and  inde- 
pendent of  the  contracts  of  the  maker  and 
of  the  prior  endorsers,  and  is  wholly  unaf- 
fected by  the  usury  which  taints  those  con- 
tracts. That  they  are  usurious  and  void,  is 
a  good  reason  why  the  plaintiff  would  have 
been  entitled  to  recover  in  such  an  action, 
instead  of  being  a  reason  why  he  should 
not  recover.  The  contract  implied  by 
Bickle' s  endorsement  was  that  the  note 
should  be  duly  paid  at  maturity ;  and  his 
liability  is  none  the  less  when  the  note  has 
not  only  not  been  duly  paid,  but  is^  infected 
with  usury  between  him  and  the  prior  en- 
dorsers and  maker,  so  that  an  action  cannot 
be  maintained  against  such  prior  endorsers 
and  maker.  Indeed,  the  endorser  impliedly 
undertakes  by  the  contract  of  endorsement, 
if  the  endorsee  be  a  bona  fide  endorsee  for 
value  and  without  notice,  such  as  Moffett 
is,  that  the  note  is  a  valid  and  subsisting 
note,  free  from  usuj^  or  any  other  stain  that 
would  avoid  it.  The  learned  counsel  for 
Bickle  seems  to  admit  that  he  is  liable  to 
Moffett,  in  some  other  form  of  action, 

284  for  *the  money  paid  by  the  latter  for 
the    note,  but  not  that  he  is  liable  on 

his  endorsement.  I  can  see  no  reason  for 
this  distinction,  and  am  of  opinion  that 
Moffett  would  have  been  entitled  to  recover, 
if  he  had  brought  his  action  against  Bickle 
alone,  on  his  several  contract  of  endorse- 
ment. 

If  there  were  any  doubt  upon  this  ques- 
tion, I  think  it  would  be  removed  by  the 
case  referred  to  by  the  learned  counsel  of 
the  plaintiff  in  error,  of  Eklwards  v.  Dick, 
decided  by  the  court  of  King's  Bench  in 
1822,  and  reported  in   4  Bam.    &  Aid.  212; 
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6  Eng.  C.  L.  R.  405.  Abbott,  C.  J.,  and 
Bayley,  Holroyd  and  Best,  JJ.,  composed 
the  court,  and  were  unanimous.  Such  a 
decision  of  such  a  court,  is  entitled  to  the 
highest  respect.  But  the  reasons  assigned 
by  the  learned  judges  command  more  of 
our  respect  in  weighing  its  authority,  than 
does  their  high  judicial  character.  The 
decision  was,  that  in  an  action  against  the 
drawer  of  a  bill,  it  is  no  defence  that 
the  bill  was  accepted  for  a  gaming  debt,  if  it 
be  endorsed  over  by  the  drawer  for  a  valu- 
able consideration  to  a  third  person,  by 
whom  the  action  is  brought.  The  judges 
delivered  their  opinions  seriatim.  All  of 
what  they  say  is  as  pertinent  to  this  case 
as  to  that.  That,  it  is  true,  was  a  case  in 
which  the  question  arose  as  to  the  statute 
of  gaming ;  while  here,  the  question  arises 
in  regard  to  the  statute  of  usury.  But  the 
statute  of  gaming  is  very  broad  and  sweep- 
ing in  .its  terms,  just  as  much  so  as  the 
statute  of  usury.  And  indeed  Abbott,  C. 
J.,  in  his  opinion,  places  the  case  upon  the 
same  ground  with  that  of  usury,  and  says 
*^  there  is  no  case  upon  the  statute  of  usury, 
where  a  drawer,  having  parted  with  a  bill 
for  a  good,  consideration,  can  afterwards  set 
up  as  a  defence,  an  antecedent  usurious 
contract  between  himself  and  the  acceptor. 
For,  if  so,  a  court  of  justice  would  enable 
him  to  commit  a  gross  fraud  upon  an  inno- 
cent party."  There  are  other  passages  in 
his  opinion,  and  those  of  his  associ- 
285  ates,  *which  are  very  strong  and  ap- 
propriate, but  I  will  not  quote  them, 
as  the  case  itself  is  very  accessible  to  the 
profession. 

The  action  in  this  case,  however,  is  not 
several,  against  the  endorser  Bickle,  upon 
his  endorsement  ojly,  but  joint,  against 
the  maker  and  all  the  endorsers ;  and  the 
question  is,  can  a  several  judgment  be  ren- 
dered against  Bickle  in  such  an  action,  when 
judgment  is  rendered  in  favor  of  the  other 
defendants  on  account  of  usury  in  the 
transaction  between  the  maker  and  Bickle? 

I  think  we  would  have  had  to  decide  that 
question  in  the  negative,  on  the  authority 
of  the  case  of  Taylor,  Ac.  v.  Beck,  3  Rand. 
316,  if  the  law  now  were  as  it  was  when 
that  case  was  decided. 

But  another  law  is  now  in  force,  and  was 
when  this  action  was  brought,  which  seems 
to  have  a  material  bearing  on  the  enquiry 
now  in  hand;  and  that  is,  the  provision 
before  referred  to  in  the  Code,  ch.  177,  { 
19,  p.  733;  which  is  in  these  words:  **In  an 
action  founded  on  contract,  against  two  or 
more  defendants,  although  the  plaintiff  may 
be  barred  as  to  one  or  more  of  them,  yet  he 
may  have  judgment  against  any  other  or 
others  of  the  defendants  against  whom  he 
would  have  been  entitled  to  recover  if  he 
had  sued  them  only."  Now,  this  section 
seems  to  suit  this  case  precisely,  and  to 
have  been  made  for  the  very  purpose  of 
covering  such  cases.  The  case  is  within 
the  literal  terms  of  the  section.  It  is  a  case 
in  which  the  action  is  ''founded  on  con- 
tract   against    two   or   more   defendants;*' 


and,  '^although  the  plaintiff  may  be  barred 
as  to  one  or  more  of  them,"  as  he  is  in  this 
case  by  the  defence  of  usury  applrcablc  oalj 
to  them,  *'yet  he  may  have  judgment  agaio^ 
any  other  or  others  of  the  defendaots 
against  whom  he  would  have  been  entitled 
to  recover  if  he  had  sued  them  only;"  and 
we  have  seen  he  would  have  been  entitled 
to  recover  against  the  defendant  Bickk  if 
an  action  had  been  brought  against  his 
only,      on     his     endorsement.      The 

286  *case  is  also  within   the    plain   spirit 
of  this  section,    which   was   to  arotd 

unnecessary  delay  and  expense  produced  by 
a  mere  technicality :  and  that  has  lone  been 
the  general  course  of  our  legislation  on  sock 
subjects.  It  was  admitted  in  Taylor,  &c. 
v.  Beck,  that,  though  a  joint  action  is 
given  in  the  case,  and  the  contract  must  be 
considered  joint  for  the  purpose  of  the  rem- 
edy, yet  the  action  is  in  fact  upon  several 
contracts,  and  the  statute  only  gives  a  new 
remedy,  without  affecting  or  varying  the 
substantial  rights  and  responsibilities  of 
the  parties.  3  Rand.  328;  1  Rob.  Pr.  48. 
Now,  the  section  we  are  considering  geb 
rid  of  the  difficulty,  which,  in  the  opinion 
of  the  court  in  that  case,  arose  from  the 
nature  of  the  remedy  by  a  joint  action. 
Why  should  the  plaintiff  be  turned  axtmnd 
to  a  new  action,  when  one  is  already  pend- 
ing, in  which  perfect  justice  may  be  done 
without  injuring  anybody?  The  legislatnre 
thought  he  should  not  be  so  turned  aroond, 
and  therefore  enacted  the  section  aforesiid 
to  provide  for  this  and  other  like  cases. 
Formerly,  the  practice  was,  when  one  of 
several  joint  contractors  was  discharged  on 
the  ground  of  infancy,  to  require  the  plain- 
tiff to  discontinue  his  action,  and  bring  a 
new  one  against  the  adult  defendants.  But 
the  good  sense  of  courts,  without  the  aid  of 
legislation,  has  long  since  changed  the 
rule,  a^id  now  the  practice  is,  to  proceed  to 
judgment  in  the  same  action  in  which  the 
infant  is  discharged,  against  the  adult  de- 
fendants. 2  Rand.  179,  478;  5  John.  R.  160; 
20  Id.  106 ;  1  Rob.  Pr.  400.  Here  the  statntc 
comes  in  to  our  aid;  in  part  no  doubt  if 
not  chiefly,  in  consequence  of  the  decision 
in  Taylor,  Ac.  v.  Beck. 

The  statute  is,  in  itself,  I  think,  as  plain 
as  it  well  could  be.  But,  if  we  look  to  one 
or  more  of  the  sources  from  which  it  seems 
to  have  been  derived,  its  meaning  may  per- 
haps appear  more  plainly.  One  of  those 
sources  seems  to  be,  an  act  passed  Mardi 
12,  1838,  Sess.'  acts  1838,  p.  74,  ch.  96;  the 
second     section     of     which,  declares 

287  *^^that    in    all    actions    on    contracts 
against    two   or   more   defendants,  if 

one  or  more  of  them  shall  be  acquitted  or 
discharged  by  the  verdict  of  a  jury  or  other- 
wise, the  plaintiff  shall  nevertheless  be 
entitled  to  proceed  to  judgment  against  the 
other  defendant  or  defendants  in  like  man- 
ner as  if  the  action  had  been  instituted 
against  him  or  them,  without  joining  the 
party  or  parties  who  may  have  been  ac- 
quitted or  discharged;  but  the  last  men- 
tioned party  or  parties   shall   be  entitled  to 
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recover  his  or  their  costs  of  the  plaintiff." 
Another  of  those  sources  seems  to  be  an  act 
passed  April  3,  1838,  entitled,  **An  act 
amending  the  statute  of  limitations;*'  Id. 
p.  73,  ch.  95;  the  1st  section  of  which  pro- 
vides, *^that  in  actions,  to  be  commenced 
ag'ainst  two  or  more  such  joint  contractors, 
&c. ,  if  it  shall  appear,  at  the  trial  or  other- 
"wise,  that  the  plaintiff,  though  barred  by 
the  before  recited  act  or  this  act,  as  to  one 
or  more  of  such  joint  contractors,  &c.,  shall 
nevertheless  be  entitled  to  recover  against 
any  other  or  others  of  the  defendants,  by 
virtue  of  a  new  acknowledgment  or  promise, 
or  otherwise,  judgment  may  be  given,  and 
costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff." 

There  is  nothing  in  the  decision  of  this 
court  iQ  Steptoe  v.  Read,  &c.,  19  Gratt.  1, 
which  is  at  all  in  conflict  with  the  views  I 
have  presented.  On  the  contrary,  what  is 
said  by  Judge  Joynes  in  that  case,  in  whose 
opinion  the  other  judges  concurred,  strongly 
sustains  those  views.  The  only  question 
in  that  case  which  can  have  any  bearing 
upon  this,  was,  as  to  the  competency  of  one 
of  two  defendants  who  were  sued  as  parties 
in  an  action  of  assumpsit,  as  a  witness  for 
his  co-defendant  on  the  trial  of  the  general 
issue.  He  was  clearly  incompetent  because 
the  decision  of  the  issue  against  the  plain- 
tiff would  have  been  conclusive  of  the  case 
in  favor  of  both  defendants.  **  Under  the 
plea  of  non-assumpsit,"  says  Judge 
288  Joynes,  *'*it  was  competent  to  the 
defendant  to  defeat  the  action  upon 
grounds  going  to  the  entire  foundation  of 
the  contract."  "Quarles  would  have  been 
incompetent  to  prove  any  such  defence  for 
Steptoe,  because,  if  the  defence  was  sus- 
tained, the  judgment  would  have  been  for 
both  defendants.  It  is  no  answer  to  say 
that  Quarles  was  not  offered  as  a  witness 
to  prove  any  such  defence,  but  only  to  prove 
that  Steptoe  was  not  a  party  to  the  contract, 
which  was  a  defence  personal  to  Steptoe." 
And  the  learned  judge  then  proceeds  to  cite 
authorities  to  show  that  when  a  witness  is 
competent  at  all  he  may  be  examined  upon 
every  matter  upon  the  record,  and  that  when 
he  is  sworn,  he  is  not  sworn  to  answer  par- 
ticular questions,  but  to  give  evidence  on 
all  the  matters  in  dispute  between  the  par- 
ties. And  he  concludes:  ^*If,  therefore, 
Quarles  had  been  put  upon  the  stand  as  a 
witness,  there  was  nothing  to  prevent  his 
giving  evidence  to  establish  a  defence  going 
to  the  foundation  of  the  entire  contract, 
though  called  only  for  the  special  purpose 
of  proving  that  Steptoe  was  no  party  to  the 
contract."  That  view  of  the  case  seems  to 
concede  that  if  it  had  been  proved  by  com- 
petent evidence  that  Steptoe  was  not  a 
party  to  the  contract,  there  might  have  been 
a  judgment  in  his  favor  and  against  the 
other  defendant;  which  certainly  would 
have  been  going  further  than  it  is  neces- 
sary to  go  in  this  case  to  maintain  the  cor- 
rectness  of    the    judgment    of    the  County 


court.  In  that  case  there  would  have  been 
an  apparent  difficulty,  though  it  may  have 
been  merely  technical,  on  the  ground  of 
variance.  A  judgment  would  have  been 
rendered  against  one  of  the  defendants  upon 
a  several  contract,  in  an  action  upon  a  joint 
contract.  But  here  there  is  no  room  even 
for  such  a  technical  objection.  There  is  no 
variance  in  the  case.     The   case    proved    is 

?recisely  the  case  stated  in  the  declaration, 
'he  note  was  in  fact  drawn   and    endorsed 
as    therein    charged.     But    it    was  proved, 
and  the  jury  found  that  the  note  and  all  the 
endorsements  but  the  last  were   usu- 

289  rious,  and  that  the  *last  was  free  from 
usury.  Judgment  was  therefore  ren- 
dered against  the  last  endorser,  but  in  favor 
of  the  prior  endorsers  and  the  maker.  Here 
the  latter  were  discharged  upon  a  ground 
of  defence  personal  to  them,  and  not  ex- 
tending to  the  last  endorser.  It  did  not  go 
to  the  foundation  of  the  entire  contract. 
The  action,  though  joint  in  form,  is  in  fact 
founded,  as  we  have  seen,  on  several  con- 
tracts; and  it  is  found  that  while  all  of 
these  contracts  were  in  fact  made  as  averred, 
only  one  of  them  is  valid  and  the  others 
void.  Where  is  the  difficulty  in  rendering 
judgment  against  the  defendant  who  is 
bound  by  the  valid  cpntract?  If  the  statute 
does  not  apply  to  this  case,  it  is  difficult  to 
conceive  one  to  which  it  will  apply*  and  the 
statute  will  be  of  no  value.  There  is  no 
need  of  applying  it  to  the  case  of  a  joint 
action  or  contract  against  several  defend- 
ants, one  of  whom  is  entitled  to  his  per- 
sonal discharge  on  the  ground  of  infancy, 
bankruptcy,  &c.  Cases  of  this  kind,  we 
have  seen,  constituted  exceptions  to  the 
general  rule  requiring  judgment  to  be  ren- 
dered against  all  or  none  of  the  defendants 
in  a  joint  action  ex  contractu. 

I  am  for  reversing  the  judgment  of  the 
Circuit  court  and  affirming  that  of  the 
County  court. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  judgment  of  the  Circuit  court  is  erro- 
neous, and  that  there  is  no  error  in  the  said 
judgment  of  the  said  County  court;  there- 
fore, it  is  considered  that  the  judgment  of 
the  Circuit  court  be  reversed  and  annulled, 
and  that  the  plaintiff  recover  against  the 
defendant  his  costs  by  him  expended  in  the 
prosecution  of  his  suit  aforesaid  here ;  and 
this  court,    proceeding   to   give    such 

290  judgment  as  the  Circuit  court  *ought 
to  have  given,  it  is  further  considered 

that  the  judgment  of  the  County  court  be 
affirmed,  and  that  the  plaintiff  recover 
against  the  defendant  damages  according 
to  law  and  his  costs  by  him  about  his  de- 
fence in  said  Circuit  court  expended ;  which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Augusta  county. 

Judgment  of  the  Circuit  court  reversed. 
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*Walker  v.  Christian. 


Ausnst  Term,  1871.  Stanntx>n. 
I.  Parol  Bvidence— To  Explain  Contents  of  Writing.*— 

"Bouffht  of  Maj.  J.  W..  twenty-«evea  bead  of  cattle 
weiffblnff  88,152  pounds,  at  six  and  a  half  cents— 
$2,479.88.  Mr.  W.  M.  T..  you  will  please  settle  with 
Maj.  W.  the  above  account  J.  C.*'  In  assumpsit 
by  W.  ag^alnstC.  to  recover  the  amount:  the  paper 
beinff  of  doubtful  meaning.  C.  may  introduce  parol 
evidence  to  show  that  T.  was  chief  commissary  for 
the  district  in  the  Confederate  States  service,  and 
that  C.  was  his  asrent,  and  as  such  bought  the  cat- 
tle of  W..  who  knew  he  was  buylnsr  as  such  a^rent 

9.  Liability  of  Agents— How  Ascertained,  t— The  princi- 
ples on  which  the  liability  of  agents,  both  private 
and  public,  will  be  ascertained  and  fixed,  consid- 
ered by  MONCUBS,  J. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Augusta  county,  in 
an  action  of  assumpsit  founded  on  a  paper 
in  the  words  and  figures  following,   to  wit : 

** Bought  of  Maj.  James  Walker,  twenty- 
seven  head  of  cattle,  weighing  thirty-eight 
thousand  one  hundred  and  fifty-two  pounds, 
at  six  and  half  cents. 

**38,  152--63^— $2,479.88. 

**Mr.  Wffl.  M.  Tate—You  will  please  set- 
tle with  Maj.  Walker  the  above  account. 

John  Christian.*' 

The  action  was  brought  by  James  Walker 
against  John  Christian.  It  was  brought  in 
the  County  court  of  Atigusta  on  the  ^h  of 
August  1862,  and  on  the  30th  day  of  August 
1866,  on  motion  of  the  plaintiff,  by  counsel, 
it  was  removed  to  the  Circuit  court  of  said 
county.  The  declaration  contained  two 
counts.  The  first  was  a  special  count  treat- 
ing the  said  paper  as  an  order  drawn  by  the 
defendant  on  William  M.  Tate  in 
292  favor  of  the  ^plaintiff,  and  averring 
that  it  was  duly  presented  for  accept- 
ance and  payment  to  said  Tate,  who  refused 
to  accept  and  pay  the  same ;  of  all  which  the 
defendant  had  due  notice.  The  other  was  a 
common  count  for  goods  sold  and  delivered, 
and  upon  account  stated.  The  case  was 
tried  by  a  jury  on  the  general   issue,  and  a 

*In  Dinwiddle  County  v.  Stuart,  28  Gratt.  6i26,  the 
court  said:  "As  to  the  first  position  upon  which 
counsel  claim  that  these  contracts  cannot  be  en- 
forced, viz:  that  the  contracts  were  made  under  the 
pretended  authority  of  an  unlawful  and  usurped 
government,  it  is  sufficient  to  say  that  the  Richmond 
government  (so  called),  as  well  as  the  Confederate 
government,  of  which  it  formed  a  part,  have  been 
repeatedly  recognized  by  this  court,  by  the  supreme 
court  of  the  United  States,  and  by  the  legislature  of 
the  restored  government,  as  at  least  having  all  the 
attributes  of  a  government  de  facto.  Walker  v. 
Christian,  21  Oratt  291,  902;  Walker  v.  Pierce,  21 
Oratt  722;  Newton  v.  Bushong,  22  Gratt  028:  Ruck- 
man  V.  Lightner's  Ex'ors.  24  Gratt  19;  Texas  v. 
White,  7  Wall.  U.  S.  R.  702, 738;  Thorlngton  v.  Smith, 
8  Wall.  U.  S.  R.  1. 

See  also,  foot-note  to  Newton  v.  Bushong,  22  Gratt 
628. 

tSee  generally,  monographic  note  on  ''Agency*' 
appended  to  SiUiman  v.  Fredericksburg,  etc.,  Rail- 
road Company.  27  Gratt  119. 


verdict  was  found  for  the  defendant;  os 
which  judgment  was  rendered  accordinglj. 
A  bill  of  exceptions  was  made  a  part  of  the 
record ;  from  which  it  appears,  that  on  the 
trial  of  the  case  the  plaintiff,  to  maiotaia 
the  issue  on  his  part,  introduced  and  read 
to  the  jury  a  paper  which  is  set  oat  in  tiie 
bill  of  exceptions,  being  the  same  paper  <m 
which  the  action  was  founded  as  aforesaid. 
And  thereupon  the  plaintiff  was  introdoced 
as  a  witness  on  his  part,  and  ''testified  tbat 
the  paper  aforesaid  was  delivered  to  him  bj 
the  defendant,  John  Christian,  on  the— daj 
of  May  1862,  and  that  within  a  short  time 
thereafter,  that  is,  after  the  said — day  of 
May  1862,  which  was  the  true  time  of  the 
making  and  delivery  of  said  paper,  he,  the 
witness,  presented  the  said  paper  to  Wnu 
M.  Tate,  the  person  named  therein,  and 
that  the  said  Wm.  M.  Tate  refused  to  ac- 
cept or  pay  the  amount  specified  in  said 
paper,  and  that  within  a  few  days  there- 
after witness  addressed  a  letter  to  the  de- 
fendant informing  him  of  such  refossL 
And  the  plaintiff  here  resting  his  examina- 
tion-in-chief, the  defendant,  by  coonseU 
asked  the  question :  'Who  was  it  tbat 
bought  the  cattle,  named  in  the  paper,  in 
the  words  aforesaid — Bought,'  "  Ac  To 
which  question  the  plaintiff  objected,  on 
the  ground  that  "it  was  illegal,  as  tending 
to  vary  and  contradict  the  written  instru- 
ment on  which  the  action  was  founded,  aod 
in  violation  of  the  ruling  of  the  District 
court  at  Charlottesville  in  a  similar  case; 
and  thereupon  the  counsel  for  the  defend- 
ant informed  the  court  that  it  was  their 
purpose  to  follow  up  the  question  with  evi- 
dence tending  to  prove  that  in  fact  the  coo- 
tract  of  purchase  was  for  and  on  account  of 

the   said   Wm.    M.  Tate  as  principal, 
293      and  *that  the  defendant  was  acting  as 

mere  agent  of  the  said  Wm.  M.  I^te, 
and  that  the  plaintiff  had  due  notice  of  sack 
agency;  and  further,  that  said  Wm.  K. 
Tate  was  a  major  in  the  service  of  the  gov- 
ernment of  the  Confederate  States  of  Amer- 
ica, and  chief  commissary  in  the  district  in 
which  the  cattle  referred  to  in  said  paper 
were  purchased.  That  the  defendant  was 
the  purchasing  agent  of  said  Wm.  M.  Tate, 
commissary  as  aforesaid,  and  that  the 
plaintiff  well  understood  and  knew  in  what 
character  the  defendant  acted — that  is,  as 
government  purchasing  agent  under  said 
Maj.  Wm.  M.Tate;  and  further,  that  the 
contract  had  been  made  before  said  paper 
writing  was  delivered ;  and  that  the  cattle 
therein  referred  to  had  been  previonsly  de- 
livered by  the  plaintiff's  agent  to  the  agent 
of  said  Confederate  States  government;  aod 
further,  that  said  cattle  were  sold  by  the 
plaintiff  to  the  defendant  as  agent  as  afore> 
said,  for  the  purpose  and  to  the  intent  that 
the  same  should  be  used  and  consumed  by  the 
army  of  the  Confederate  States  of  America, 
then  engaged  in  war  with  the  United 
States,  and  that  said  cattle  were,  in  fact, 
so  used  and  consumed.  And  the  plaintiff, 
by  his  counsel,  objecting  to  the  question 
propounded,  and  to  the  offers  of  testimony 
by  the  defendant,  the  court  overruled  said 


823 


21  GRATT. 


Wai«kbr  V,  Christian. 


294,  296,  296 


objections  and  allowed  the  question  to  be 
put,  and  granted  the  prayer  of  the  defend- 
ant for  leave  to  introduce  evidence  in  pur- 
suance of  his  offers  aforesaid.  To  which 
opinion  and  ruling  of  the  court  the  plain- 
tiff, by  counsel,  excepted." 

To  the  judgment  rendered  in  the  case  by 
the  Circuit  court  as  aforesaid,  the  plaintiff 
applied  to  this  court  for  a  supersedeas, 
which  was  accordingly  awarded. 

Fultz  and  Hanger,  for  the  appellant. 
"  Michie  and  B.  Christian,  for  the  appellee. 

MONCURE,  P.,- after  stating  the  case, 
proceeded: 

When    a   contract    is   made    by  an 

294  agent,  the  question  *whether  the  prin- 
cipal or  agent,  or  both,  are  liable,  is, 

gr'enerally,  a  question  of  intention.  The 
principal  alone  is  liable  if  the  facts  are  all 
known,  and  there  is  no  special  reason  for 
holding  the  agent  liable,  or  an  intention  to 
make  him  liable  is  not  plainly  indicated  by 
the  form  of  the  contract  or  otherwise.  The 
contract  is  made  for  the  principal's  benefit, 
is  in  fact  the  principal's  contract,  by  the 
procuration  of  the  agent,  and  it  is  just  and 
right  that  the  principal,  and  not  the  agent, 
should  bear  the  burthen  directly  as  he  must 
ultimately,  unless  there  be  some  good  rea- 
son for  the  contrary.  The  agent  is  never 
liable  unless  it  appear  to  have  been  intended 
by  the  parties  to  the  contract  that  he  should 
be  liable :  always  presuming  of  course  that 
the  agent  has  strictly  pursued  his  author- 
ity ;  for  if  he  has  not,  he  is  personally  lia- 
ble. When  the  contract  is  by  parol,  an 
intention  to  make  the  agent  liable  must 
appear  from  the  facts  and  circumstances  of 
the  case,  as  they  are  shown  in  evidence. 
When  the  contract  is  in  writing,  an  inten- 
tion to  make  the  agent  liable,  must  appear 
on  the  face  of  the  writing,  or  from  the  lan- 
guage therein  used;  and  if  such  contention 
so  appear,  parol  evidence  to  show  the  con- 
trary is  inadmissible;  upon  the  familiar 
principle  that  parol  evidence  is  inadmissible 
to  vary  or  contradict  a  written  contract. 
This  rule,  as  is  well  said  in  1  Greenleaf  on 
Kvidence,  {  277,  *'is  directed  only  against 
the  admission  of  any  other  evidence  of  the 
language  employed  by  the  parties  in  making 
the  contract,  than  that  which  is  furnished 
by  the  writing  itself.  The  writing,  it  is 
true,  may  be  read  by  the  light  of  surround- 
ing circumstances,  in  order,  more  perfectly 
to  understand  the  intent  and  meaning  of 
the  parties ;  but  as  they  have  constituted 
the  writing  to  be  the  only  outward  and 
visible  expression  of  their  meaning,  no 
other  words  are  to  be  added  to  it  or  substi- 
tuted in  its  stead.  The  duty  of  the  court  in 
such  cases  is  to  ascertain,  not  what  the  par- 
ties may  have  secretly  intended,  as  contra- 
distinguished  from  what  their  words 

295  express,  but  what  is  *the  meaning  of 
words  they  have  used."  '*The  prin- 
ciple of  admission  is,  that  the  court  may  be 
placed,  in  regard  to  the  surrounding  cir- 
cumstances, as  nearly  as  possible  in  the 
situation   of   the  party  whose  written  lan- 


guage is  to  be  interpreted ;  the  question 
being,  what  did  the  person,  thus  circum- 
stanced, mean  by  the  language  he  has  em- 
ployed."    Id.  J  295,  a. 

Where  a  promissory  note  is  made,  or  a 
bill  of  exchange  drawn  in  the  name  of  the 
agent,  without  showing  the  name  of  the 
principal  on  the  face  of  the  instrument,  as 
a  general  rule  the  agent  only,  and  not  the 
principal,  is  liable.  The  intention  of  the 
parties  in  such  a  case  is  too  plainly  ex- 
pressed to  admit  of  any  doubt,  or  to  require 
any  aid  from  the  light  of  surrounding  cir- 
cumstances. 

But  this  is  not  the  case  in  regard  to  all 
instruments  of  writing  connected  with  con- 
tract. As  is  further  said  in  1  Greenleaf  on 
Evidence,  {  305  a.:  **The  rule  that  parol 
evidence  is  not  admissible  to  vary  or  con- 
trol a  written  contract,  is  not  applicable  to 
mere  bills  of  parcels,  made  in  the  usual 
form,  in  which  nothing  appears  but  the 
%ames  of  the  vendor  and  vendee,  the  articles 
purchased,  with  the  prices  affixed,  and  a  re- 
ceipt of  payment  by  the  vendor.  These  form 
an  exception  to  the  general  rule  of  evidence, 
being  informal  documents,  intended  only  to 
specify  prices,  quantities,  and  a  receipt  of 
payment,  and  not  used  or  designed  to  em- 
body and  set  out  the  terms  and  conditions 
of  a  contract  of  bargain  and  sale.  They 
are  in  the  nature  of  receipts,  and  are 
always  open  to  evidence,  which  proves  the 
real  terms  upon  which  the  agreement  of 
sale  was  made  between  the  parties." 

In  such  cases  parol  evidence  to  show  an 
intention  to  make  the  principal,  and  not 
the  agent  liable,  is  perfectl3'  consistent 
with  the  written  evidence,  and  is,  therefore, 
not  inadmissible  upon  the  ground  that  it 
contradicts  or  varies  a  written  contract. 

Now,  the  case  we  have  before  us  is  just 
such  a  case.  It  is  not  the  case  of  a 
formal  promissory  note  or  bill  of 
296  *exchange,  or  a  mere  note  in  writing. 
But  it  is  the  case  of  an  account  of 
cattle  bought  of  Maj.  James  Walker ;  but 
by  or  for  whom  bought,  does  not  appear  on 
the  face  of  the  paper.  And  at  the  foot  of 
the  account  is  written  a  note  or  order  in 
these  words:  **Mr.  Wm.  M.  Tate.,  you  will 
please  settle  with  Maj.  Walker  the  above 
ac't.     John  Christian." 

I#ooking  at  this  account  an  order  without 
the  light  of  surrounding  circumstances,  we 
are  in  doubt  as  to  their  meaning:  whether 
they  mean  that  Christian  bought  these  cat- 
tle for  his  own  use  and  gave  the  order  for 
payment  on  Tate,  his  debtor ;  or  whether 
Christian  bought  them  as  agent  of  Tate, 
and  gave  the  order  merely  to  show  that  he 
had  so  bought  them,  and  that  the  account 
was  correct,  and  ought  therefore  to  be  paid 
by  Tate.  Each  of  these  meanings  is  per- 
fectly consistent  with  the  writing,  and  the 
latter  at  least  as  much  so  as  the  former. 
What  occasion  was  there  for  annexing  the 
order  to  the  account,  if  Tate  had  no  inter- 
est in  the  account?  Why  was  not  a  mere 
order  given  if  Christian  was  drawing  for 
I  payment  of  his  own  debt,  out  of  his  own 
I  money,  in  Tate's  hands? 
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But  the  parol  evidence  offered  by  Chris- 
tian, and  admitted  by  the  court  on  the  trial, 
made  this  matter  perfectly  plain,  and 
showed  that  in  fact,  the  contract  of  pur- 
chase was  for  and  on  account  of  the  said 
Wm.  M.  Tate  as  principal,  and  that  said  de- 
fendant was  acting  as  mere  agent  of  the 
said  Wm.  M.  Tate,  and  that  the  plaintiff 
had  due  notice  of  such  agency.  The  parol 
evidence  showed  still  more,  as  will  pres- 
ently be  shown.  But  what  has  been  just 
stated  is  enough  for  the  present  purpose. 
It  is  perfectly  consistent  with  every  word 
contained  in  the  writing.  Indeed,  it 
makes  perfectly  plain  what  is  otherwise 
obscure  and  doubtful;  and  is  clearly  ad- 
missible on  ordinary  principles  which  have 
already  been  fully  stated. 

Such  would  be  the  law  if  this  were 

297  a  case  of  mere  and  ^ordinary   private 
agency.     But  this  is  a  case  of  public 

agency,  as  to  which  a  different  and  pecu- 
liar, but  well  settled,  principle  applies.' 
Story  in  his  work  on  agency  has  a  chapter 
devoted  to  this  branch  of  the  law,  being 
chapter  the.  11th,  pp.  306-312.  **Hitherto 
we  have  been  considering,"  he  says,  *'the 
personal  liability  of  agents  on  contracts 
with  third  persons,  in  cases  of  mere  private 
agency.  But  a  very  different  rule,  in  gen- 
eral, prevails  in  regard  to  public  agents; 
for  in  the  ordinary  course  of  things,  an 
agent,  contracting  in  behalf  of  the  govern- 
ment, or  of  the  public,  is  not  personally 
bound  by  such  ^  contract,  even  though  he 
would  be  by  the  terms  of  the  contract,  if  it 
were  an  agency  of  a  private  nature.  The 
reason  of  the  distinction  is  that  it  is  not  to 
be  presumed,  either  that  the  public  agent 
means  to  bind  himself  personally  in  acting 
as  a  functionary  of  the  government, or,  that 
the  party  dealing  with- him  in  his  public 
character  means  to  rely  on  his  individual 
responsibility.  On  the  contrary,  the  natu- 
ral presumption  in  such  cases  is,  that 
the  contract  was  made  on  the  credit  and 
responsibility  of  the  government  itself,  as 
possessing  an  entire  ability  to  fulfill  all  its 
just  contracts  far  beyond  that  of  any  pri- 
vate man  ;  and  that  it  is  ready  in  good  faith 
to  fulfill  them  with  punctilious  promptitude, 
and  in  a*  spirit  of  liberal  courtesy.  Great 
public  inconveniences  would  result  from  a 
different  doctrine,  considering  the  various 
public  functionaries,  which  the  govern- 
ment must  employ,  in  order  to  transact  its 
ordinary  business  and  operations ;  and  many 
persons  would  be  deterred  from  accepting 
of  many  offices  of  trust  under  the  govern- 
ment if  they  were  held  personally  liable 
upon  all  their  official  contracts."  Take 
one  example  only :  every  officer  in  the  army 
or  navy,  from  the  commander-in-chief 
downwards,  who  should  enter  into  any  offi- 
cial contract,  or  give  any  orders  which 
would  involve  a  contract,  as  for  supplies  or 
provisions,  or  military  materials,  might  be 
held  personally  liable  thereon  to  his  utter 
ruin.     A  public  agent   may  waive  his 

298  ^official   immunity   and  make  himself 
personally  liable  on  his  contract  in  be- 
half of  government, or  such  personal  liability 


may  be  implied  from  all  the  attendant  cir- 
cumstances. *'But  in  cases  of  such  imi^ied 
responsibility,"  as  Story  well  says,  *'the 
proofs  ought  to  be  exceedingly  cogent  and 
clear,  in  order  to  create  such  personal  re- 
sponsibility in  a  known  public  agent,  and 
to  repel  the  presumption  of  law.  that  he 
contracts  only  on  the  credit  of  the  govern- 
ment. "     Id.  I  306. 

The  principle  we  are  considering  is  stated, 
and  the  authorities  in  support  of  it,  are 
cited  in  3  Rob.  Pr.  55,  ch.  12.  There  is, 
perhaps,  no  principle  of  the  law  established 
more  firmly,  or  higher  authority,  both  in 
England  and  in  this  country.  The  leading 
English  case  in  support  of  it,  is  the  great 
case  of  Macheath  v.  Haldimand,  1  T.  IL 
172,  decided  by  the  court  of  King's  Beach 
in  1786,  I#ord  Mansfield  being  chief  justice, 
and  Willes,  Ashurst  and  Buller  his  asso- 
ciates. The  judges  delivered  their  opinions 
seriatim,  and  all  of  them  clearly  and  forci- 
bly state  the  principle  and  the  reasons  on 
which  it  is  founded.  They  were  unani- 
mous. The  leading  American  case  in  sup- 
port of  the  same  doctrine  is  the  equally 
great  case  of  Hodgson  v.  Dexter,  1  Cranch's 
U.  S.  R.  345,  decided  by  the  Supreme  court 
of  the  United  States  in  1803,  Marshall, 
chief  justice,  delivering  the  unanimous 
opinion  of  the  court.  That  opinion  is  re- 
markable, no  less  for  its  precision  and  its 
force,  than  for  its  brevity.  **It  is  too  clear 
to  be  controverted,"  say  the  court,  '*that 
when  a  public  agent  acts  in  the  line  of  his 
duty,  and  by  legal  authority,  his  contracts, 
made  on  account  of  the  government,  are 
public  and  not  personal.  They  enure  to 
the  benefit  of,  and  are  obligatory  on  the 
government;  not  the  officer.  A  contrary 
doctrine  would  be  productive  of  thf  most 
injurious  consequences  to  the  public  as  well 
as  to  individuals.  The  government  is  in- 
capable   of  acting   otherwise   than    by   its 

agents,  and  no  prudent  man  would 
299      consent  to  become  a  *public  agent,  if 

he  should  be  made  -personally  respon- 
sible for  contracts  on  the  public  account. 
This  subject  was  very  fully  discussed  in  the 
case  of  Macheath  v.  Haldimand,  cited  from 
first  term  reports ;  and  this  court  considers 
the  principles  laid  down  in  that  case  as  con- 
sonant to  policy,  justice  and  law."  After 
the  decision  of  these  two  great  leading 
cases,  the  courts  in  England  and  in  this 
country  have  had  little  to  do  but  to  follow 
them  in  cases  of  the  like  kind  subsequently 

occui;ring* 

The  principles  settled  in  them  directly 
and  plainly  apply  to  this  case,  if  the  Confed- 
erate government,  in  behalf  of  which  the 
contract  in  question  was  made,  can  be  con- 
sidered as  a  government  within  the  mean- 
ing of  the  rule.  The  evidence  offered  by 
the  defendant  tended  to  prove  not  only,  as 
before  stated,  **that,  in  fact,  the  contract 
of  purchase  was  for  and  on  account  of  the 
said  Wm.  M.  Tate,  as  principal,  and  that 
said  defendant  was  acting  as  mere  agent  of 
the  said  Wm.  M.  Tate,  and  that  the  plain- 
tiff had  due  notice  of  such  agency;"  but, 
**  further,    that   said   Wm.    M,  Tate  was  a 
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major  in  service  of  the  government  of  the 
Confederate  States  of  America,  and  chief 
commissary  in  the  district  in  which  the 
cattle  referred  to  in  said  paper  were 
purchased.  That  the  defendant  was  the  pur- 
chasing* '  agent  of  said  Wm.  M.  Tate,  com- 
missary as  aforesaid,  and  that  the  plaintiff 
well  understood  and  knew  in  what  character 
the  defendant  acted,  that  is,  as  government 

Purchasing  agent,  under  said  Major  Wm.  M. 
!*ate ;  and  further,  that  the  contract  had 
been  made  before  said  paper  writing  was 
delivered ;  and  that  the  cattle  therein  re- 
ferred to  had  been  previously  delivered  by 
the  plaintiff's  agent  to  the  agent  of  said 
Confederate  States  government;  and  fur- 
ther, that  said  cattle  were  sold  by  the 
plaintiff  to  the  defendant,  as  agent  as 
aforesaid,  for  the  purpose  and  to  the  intent 
that  the  same  should  be  used  and  consumed 

by  the  army  of  the  Confederate  States 
300      of   America,    then    ^engkged   in  war 

with  the  United  States,  and  the  said 
cattle  were,  in  fact,  so  used  and  con- 
sumed." 

Then,  can  the  Confederate  government  be 
considered  as  a  government,  within  the 
meaning  of  the  rule,  is  the  question  we 
now  have  to  answer. 

It  is  immaterial  to  enquire  whether  the 
said  government  was  one  de  jure,  or  de 
facto  only ;  and  if  de  facto  only,  for  what 
purposes  and  to  what  extent  it  was  a  de 
facto  government.  That  it  was  at  least 
such  a  government,  to  a  considerable  ex- 
tent and  for  many  purposes,  if  not  entirely 
and  for  all  purposes,  cannot  be  denied.  In- 
deed, it  has  been  expressly  so  decided,  even 
by  the  Supreme  court  of  the  United  States, 
in  Thorington  v.  Smith,  8  Wall  1,  in  which 
Chief  Justice  Chase  delivered  the  unani- 
mous opinion  of  the  court.  It  matters  not 
that  this  ** government  was  never  acknowl- 
edged by  the  United  States  as  a  de  facto 
government,"  in  a  general  sense,  nor  that 
it  was  not  * 'acknowledged  as  such  by  other 
powers."  Id.  p.  9.  It  is  admitted,  indeed, 
cannot  be  denied,  **  that  the  rights  and  obli- 
gations of  a  belligerent  were  conceded  to  it 
in  its  military  character  very  soon  after  the 
war  began,"  by  the  United  States ;  id.  p. 
10;  but  whether  **from  motives  of  human- 
ity and  expediency,"  or  otherwise,  is 
immaterial.  **The  whole  territory  con- 
trolled by  it,  "  say  the  Supreme  court,  **was 
thereafter  held  to  be  enemies'  territory,  and 
the  inhabitants  of  that  territory  were  held, 
in  most  respects,  for  enemies.  To  the  ex- 
tent, then,  of  actual  supremacy,  however 
unlawfully  gained,  in  all  matters  of 
government  within  its  military  lines,  the 
power  of  the  insurgent  government  cannot 
be  questioned."  It  is  a  great  mistake  to 
regard  this  government  as  a  mere  tempo- 
rary and  local  outbreak  or  insurrection.  It 
was  not  so  regarded  by  the  Supreme  court  of 
the  United  States,  even  as  early  as  the 
second  year  of  the  war.  In  the  Prize 
cases,  2  Black.  U.  S.  R.  635,  673.  decided  in 
1862,  Mr.  Justice  Grier  used  this  language : 

''Hence,  in  organizing  this  rebellion, 
301      *they  have  acted  as  States  claiming 


to  be  sovereign  over  all  persons  and 
property  within  their  respective  limits,  and 
asserting  a  right  to  absolve  their  citizens 
from  their  allegiance  to  the  Federal  govern- 
ment. Several  of  these  States  have  com- 
bined to  form  a  new  confederacy,  claiming 
to  be  acknowledged  by  the  world  as  a 
sovereign  State.  Their  right  to  do  so  is 
now  being  decided  by  wager  of  battle. 
The  ports  and  territory  of  each  of  these 
States  are  held  in  hostility  to  the  general 
government.  It  is  no  loose,  unorganized 
insurrection,  having  no  defined  boundary 
or  possession.  It  has  a  boundary  marked 
by  lines  of  bayonets,  and  which  can  be 
crossed  only  by  force.  South  of  this  line  is 
enemies'  territory,  because  it  is  claimed 
and  held  in  possession  by  an  organized, 
hostile  and  belligerent  power."  Suppose 
the  decision  by  this  waget  of  battle  had 
been  different  h'om  what  it  was,  as  it  well 
might  have  been ;  how  would  this  case 
then  have  stood?  Could  it  then  have  been 
said  that  the  Confederate  government  was 
not  a  government  within  the  meaning  of 
the  rule  in  question,  when  the  debt  involved 
in  this  case  was  created?  Suppose  this  suit 
had  been  tried  during  the  war,  would  it  have 
been  then  held  that  the  Confederate  gov- 
ernment was  not  such  a  government?  Can 
the  disastrous  result  of  the  war  to  the  Con- 
federate cause,  pending  the  suit,  make  any 
change  in  the  law  by  which  the  question  in 
controversy  is  to  be  determined?  The  Con- 
federate government  was  perfectly  organ- 
ized and  exercised  supreme  power  over  the 
vast  territory  within  its  limits  during  the 
four  years  of  its  existence.  Its  lawful  au- 
thority was  universally  acknowledged  bj'  all 
persons  who  were  under  its  control,  and  most 
of  them  not  only  professed  to  be,  but  actually 
were,  devoted  to  it,  and  anxious  for  its  suc- 
cess. The  plaintiff  and  the  defendant  in  this 
action  both  appear  to  have  been  of  that  num- 
ber. The  defendant  was  an  agent  of  the 
government  to  purchase  suoplies  for  the 
vast  army  employed  in  fighting  its  bat- 
tles, and  the  plaintiff  voluntarily 
302  *sold  cattle  to  the  defendant  as  such 
agent  for  the  purpose  of  affording 
food  for  that  army.  Can  the  plaintiff  now 
say  that  the  Confederate  government  was 
not  a  lawful  government,  and  therefore  the 
defendant,  the  mere  agent  in  buying  the 
cattle  for  that  government,  is  personally 
liable  for  the  purchase  money?  As  to  these 
parties,  and  for  all  the  purposes  of  this 
case,  the  Confederate  States  must  be  re- 
garded as  a  government,  either  lawful  or 
actual,  when  the  purchase  of  the  cattle  was 
made ;  and  the  defendant  did  not  become 
personally  responsible,  unless  it  was  plainly 
intended  by  the  parties  that  he  should  be 
so.  It  is  a  question  of  intention  merely, 
and  in  order  to  make  the  agent  liable,  the 
intention  must  be  very  clearly  proved,  all 
the  presumptions  of  law  and  fact  being  the 
other  way. 

But  suppose  it  be  admitted  that  the  cattle 
were  purchased  to  feed  an  army  engaged  in 
a  mere  rebellion  or  insurrection,  and  the 
act  was  therefore  unlawful  and  treasonable 
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—What  then?  Does  it  follow  that  the  de- 
fendant is  therefore  personally  liable  to  the 
plaintiff  for  the  purchase  money  of  the 
cattle?  By  no  means.  The  plaintiff, 
having  voluntarily  sold  the  cattle  for  the 
purpose  aforesaid,  is,  in  that  view,  a  partici- 
pant in  the  unlawful  act,  at  least  as  gtiilty 
as  the  purchasing  agent,  and  would  be 
barred  from  his  recovery  in  this  action 
against  such  agent  by  one  of  the  best  set- 
tled principles  of  the  law;  that,  in  pari 
delicto,  potior   est  conditio  defendentis. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court, 
and  that  it  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 
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♦Pharis  v.  Dice— Three  Cases. 

Auflrust  Term,  1871.  Staunton. 


I.  5tattttos— Adjustment  Acts.*— By  the  act  of  March 
8d,  1866,  and  that  of  February  S8th,  1897,  two  modes 
of  adjusting  Confederate  contracts  are  provided. 
Ist  By  redncincr  tbe  nominal  amount  contracted 
to  be  paid  to  its  srold  value.  Sd.  In  cases  of  sales 
of  property  or  rentlnjr  or  hlrlnsr,  ffivlnff  the  value 
of  the  property  sold,  or  the  value  of  the  rent  or 
hire,  at  the  time  of  such  sale,  reotinff  or  hlrinff. 

s.  Same— Same— Constitutionality  of.— These  acts  do 
not  chansre  the  contracts  of  the  parties,  but  provide 
a  mode  of  ascertainlnsr  the  value  of  the  Confeder- 
ate money  contracted  to  be  paid:  and  they  are 
constitutional. 

3.  5ame— Same— Construction. — The  proviso  annexed 
to  the  1st  section  of  the  act  of  March  S,  1806,  as 
amended  by  the  act  of  February  28,  1867,  will  be 
considered  as  annexed  to  S  2  of  the  first  act  as 
amended  by  the  second,  so  as  to  carry  out  the 
obvious  Intention  of  the  General  Assembly. 

These  were  three  actions  of  debt  in  the 
Circuit  court  .  of  Rockingham  county, 
brought  in  May  1867,  by  P.  M.  Dice 
against  Philip  Pharis,  Jr.,  upon  three 
bonds  given  for  the  purchase  money  of  real 
estate.  The  bonds  bore  date  on  the  30th  of 
December  1862,  and  were   payable,  the  first 

^statutes— Adjustment  Acts.— That  the  adjustment 
Acts  of  March  3.  1866  and  February  38, 1867  are  con- 
stitutional, see  the  principal  case  cited  and  approved 
In  Sanders  v.  Branson,  22  Gratt.  867;  Sexton  v. 
Wlndell.  23  Gratt.  589:  Poa^ue  v.  Greenlee,  22  Gratt 
787.  See  also,  Meredith  v.  Salmon,  21  Gratt.  762; 
Kraker  v.  Shields,  20  Gratt  877. 

On  the  question  of  adjustment  under  the  above 
named  statute  the  principal  case  Is  also  cited  In 
McClungv.  Erwln,  22  Gratt  531;  Puryear  v.  Cabell, 
24  Gratt  268.  In  Merewether  v.  Dowdy,  25  Gratt 
235  and  Compton  v.  Major.  30  Gratt  187.  It  Is  held 
that  there  Is  no  fixed  rule  on  this  subject  nor  can 
one  be  laid  down  by  which  every  case  Is  to  be 
measured.  Each  case  must  rest  on  Its  own  pecu- 
liar facts. 

In  Blerne  v.  Brown,  10  W.  Va.  764-707  the  principal 
case  Is  cited  and  criticised.  It  Is  also  cited  In  Jarrett 
V.  Nlckell,  9  W.  Va.  368. 


one  day,  the  second  one  year,  and  the  third 
two  years  after  date.  The  only  question  in 
the  cases  arises  on  the  instructions  refused 
and  given  by  the  court.  The  cases  are 
stated  in  the  opinion  of  the  court  delivered 
by  Judge  Christian. 

Woodson,  for  the  appellant. 

Fultz,  for  the  appellee. 

CHRISTIAN,  J. ,  delivered  the  opinion  of 
the  court. 

These  cases  are  before  us  upon  writs 

304  of  supersedeas  to  *  judgments  of  the 
Circuit  court  of  Rockingham  county. 

Involving  precisely  the  same  questions  of 
law,  between  the  same  parties,  they  were 
heard  together  in  this  court. 

They  were  actions  of  debt  upon  three 
several  bonds  falling  due  at  different  times, 
one  for  $1,000,  payable  one  day  after  date, 
and  the  other  two  for  $1,750  each,  payable 
one  twelve  months  after  date,  and  the  other 
two  years  after  date,  and  all  bearing  date 
30th  December  1862. 

The  defendant  in  each  case  pleaded  pay- 
ment, and  insisted  upon  scaling  the  amount 
of  his  obligation  in  each  case  in  accordance 
with  the  recognized  scale  of  depreciation  of 
Confederate  treasury  notes  as  compared 
with  gold  as  a  standard  of  value.  There 
was  a  verdict  and  judgment  in  each  case 
for  the  amount  of  the  bonds  respectively, 
with  interest  from  the  respective  days  of 
their  maturity. 

A  motion  was  made  by  the  defendants 
'Ho  set  aside  the  verdicts  and  judgments;*' 
which  motion  was  overruled.  But  no  bills 
of  exception  were  taken  to  the  judgment  of 
the  court  overruling  said  motions,  and  there 
were  no  certificates  of  facts  proved  on  the 
trials  made  by  the  court. 

The  only  bill  of  exception  taken  in  each 
case,  was  the  following:  *'Be  it  remem- 
bered, that  after  the  iury  were  sworn  to  try 
the  issue  joined,  the  plaintiff,  to  maintain 
the  issue  on  his  part,  gave  in  evidence  to 
the  jury  the  single  bill  in  the  plaintifiPs 
declaration  mentioned,  in  the  words  and 
figures  following,  to  wit:"  and  then  follows 
a  copy  of  the  bonds  respectively  sued  upon: 
and  then  the  plaintiff  rested  his  case.  And 
thereupon,  the  defendant,  to  maintain  the 
said  issue  on  his  part,  gave  evidence  to  the 
jury,  tending  to  show  that,  in  the  year  1862, 
he  had  purchased  from  the  plaintiff  a  cer- 
tain property  in  the  county  of  Rockingham, 
known  as  the  Bellefont  Mill  property,  for 
$7,000;  that  he  paid  on  the  30th  December 
1862,  the  sum  of  $2,500,  in  Confederate 
States  treasui^  notes,  and  on  the  same 

305  day  gave  his  ^single  bills  for  the  de- 
ferred   payments,    to    wit:    one   for 

$1,000,  payable  one  day  after  date,  one  for 
$1,750,  payable  twelve  months  after  date, 
and  one  for  $1,750,  payable  two  years  after 
date,  with  interest  from  their  respective 
dates ;  and  also  evidence  tending  to  show 
that  the  property  was  worth,  at  the  time  of 
sale,  about  $4,000. 
Defendant  also  gave   in   evidence  to  the 
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jury,  to  show  that  the  said  sale  was  for 
Confederate  States  treasury  notes,  and  that 
the  said  single  bills  were  to  be  paid  in  Con- 
federate States  treasury  notes. 

Whereupon,  the  counsel  for  the  defendant 
moved  the   court  to   instruct    the   jury   as 
follows :  *  *If  the  jury  believe  from  the  evi- 
dence, that,  according   to    the   true   under- 
standing and  agreement  of  the  parties,  the 
bonds    on    which    these    suits  are  brought 
were  to  be  paid  in  Confederate  States  treas-^ 
ury  notes,  or  were  entered   into  with  refer- 
ence to  such  notes  as  a   standard  of  value, 
they    shall   reduce   the   nominal  amount  of 
said  bonds  to  their  true   value,    at  the  time 
they  were  made  or  entered   into,  or  to  their 
value  at  such   other   time   as  the  jury  may 
think  right."     But  the  court  refused  to  give 
this  instruction,  and   in    lieu  thereof  gave 
to  the  jury  the  following   instruction:  **If 
the  jury  believe  from  the  evidence,  that  the 
bonds    in   question   were   executed   for  the 
pnrchase  of  land,   and   that   such   contract 
w^as    according    to   the   true  understanding 
and  agreement  of  the  plaintiff  and  defend- 
ant, to  be  fulfilled  or  performed  in  Confed- 
erate States  treasury  notes,  or  was  entered 
into    with    reference    to   such    notes   as    a 
standard  of  value,  the  same   shall  be  liqui- 
dated, by  reducing  the  nominal  amount  due 
and  payable  under  such  contract,  to  its  true 
value  at   the   time   they   were    respectively 
made  and  entered  into,  or  at  such  other  time 
as  to  the  jury  may  seem  right  in  the  case. 
Or  if  the  jury  believe,  under  all  the  circum- 
stances, the  fair  value  of  the  property  sold, 
would  be  the    most  just   measure    of 
306      recovery,  they  may  adopt  such  *value 
as  the  sum  which  the   plaintiff  is  en- 
titled to  recover;  but  the  jury   cannot  find 
an    amount   greater    than    claimed    in   the 
plaintiff's  declaration."     To  the   refusal  of 
the  court  to  give  the   instruction   asked  by 
the  defendant,  and  the  giving  in  lieu  thereof 
the  instruction  above  recited,  the  defendant 
excepted.     This  is  the  only  error   assigned 
in  the  petition  for  a  supersedeas ;  and    this 
bill  of  exception  involves  the  true  construc- 
tion of  the  first  and  second   sections  of  the 
act    passed  3rd   March   1866,  providing  for 
the  adjustment  of   liabilities  arising  under 
contracts  made  between  the  1st  day  of  Jan- 
uary 1862,  and  the   10th  day   of   April  1865, 
and    the   amendments    to   that   act,  passed 
February  28th,  1867. 

It  will  be  observed  that  the  instruction 
given  adopts  the  precise  language  of  the 
amended  act ;  while  that  asked  for  by  the 
defendant's  counsel  is  confined  to  the  orig- 
inal act.  The  one  is  propounded  upon  the 
theory  that  where  the  contract  is  to  be  paid 
in  Confederate  States  treasury  notes,  or 
was  entered  into  with  reference  to  such 
notes  as  a  standard  of  value,  the  only 
measure  of  recovery  (whether  the  consider- 
ation was  for  the  purchase,  or  renting,  or 
hiring  of  property  or  not)  is  the  reduction 
of  the  nominal  amount  to  its  true  value  ac- 
cording to  the  gold  standard.  The  other 
(the  instruction  given  by  the  court),  asserts 
the  proposition  that  the  gold  standard  is 
not  the  only   measure    of  recovery.     But  if 


the  consideration  of  the  contract  was  prop- 
erty, then  the  value  of  the  property  sold 
might  be  adopted  as  the  sum  to  b^  paid,  if 
under  all  the  circumstances  the  jury  shall 
believe  that  to  be  the  most  just  measure  of 
recovery. 

Which  one  of  I  these  two  propositions  is 
right,  depends  upon  the  construction  to  be 
given  to  the  act  referred  to,  and  the  amend- 
ments to  that  act. 

The  preamble  to  the  first  act  expresses  in 

forcible  language  the  urgent   and  manifest 

necessity  for  its  passage,  and  affords  a  safe 

light  to  guide  us  in  its  construction.     It  is 

in  these  words:  ** Whereas  a  depreci- 

307  ated  currency,  ^nown  as  Confederate 
States  treasury  notes,  constituted  the 

only  or  principal  currency  in  the  greater 
part  of  this  State  during  the  late  war ;  and 
whereas  the  result  of  said  war  involved  the 
total  destruction  of  said  currency;  and 
whereas  there  are  many  contracts  which 
were  made,  or  obligations  which  were  in- 
curred, before  the  termination  of  said  war, 
predicated  on  said  depreciated  currency, 
still  remaining  wholly  or  partially  unad- 
justed»  in  respect  to  which  great  uncertainty 
exists,  perplexing  alike  to  debtor  and  cred- 
itor, as  to  the  present  measure  of  their  lia- 
bilities and  rights  respectively ;  and  it  thus 
appearing  useful  that  some  uniform  and 
equitable  rule  should  be  established  for  the 
adjustment  of  such  mutual  demands  and 
liabilities,  therefore  be  it  enacted,"  &c. 

The  first  section  of  the  act  then  provides 
that  where  the  contract  betwee^i  the  parties 
was  made  and  entered  into  between  the  first 
day  of  January  1862,  and  the  10th  day  of 
April  1865,  it  should  be  lawful  for  either 
party  to  show  by  parol  or  other  relevant 
testimony,  what  was  the  true  understanding 
and  agreement  of  the  parties  in  respect  to 
the  kind  of  currency  in  which  the  contract 
was  to  be  fulfilled,  or  performed,  or  with 
reference  to  which,  as  ja  standard  of  value, 
it  was  made  and  entered  into. 

The  second  section  of  said  original  act 
provides  that  whenever  it  shall  appear  that 
the  contract,  according  to  the  true  under- 
standing and  agreement  of  the  parties,  was 
to  be  fulfilled  or  performed  in  Confederate 
States  treasury  notes,  or  was  made  and 
entered  into  with  reference  to  said  notes, 
as  a  standard  of  value,  the  same  shall  be 
liquidated  and  settled  by  reducing  the  nom- 
inal amount  to  its  true  value  at  the  time 
they  were  respectively  entered  into,  or  at 
such  other  time  as  to  the  court  may  seem 
right  in  the  particular  case. 

Such   was  the   act   as   originally   framed 

and  passed.     But   experience   soon   proved, 

that  in  many  cases,  the  mode  herein  adopted 

was  an  inequitable  adjustment  of  the  mutual 

rights  and  liabilities   growing  out  of 

308  such    contracts.     *In   all  cases  where 
there  was  a  borrowing  and  lending  of 

Confederate  money,  the  rule  of  adjustment 
adopted  by  the  Legislature,  in  the  original 
act,  was  equitable,  and  without  exception. 
But  numerous  cases  arose  in  the  courts, 
where  the  contract  grew  out  of  a  sale,  or 
renting  or  hiring   of  property,  when  it  bc- 
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came  manifest  that  the  adjustment  of  the 
rights  at)d  liabilities  of  the  parties  by  scal- 
ing the  obligation  from  its  nominal  to  its 
real  value  in  gold,  did  not  meet  the  plain 
object  of  the  act,  and  the  requirements  of 
justice  and  fair  dealing.  It  was  found  in 
many  cases  of  this  class,  where  possession 
and  title  of  the  property  had  been  delivered 
and  transferred  upon  an  obligation  to  pay 
Confederate  money,  that  the  nominal  price, 
when  reduced  to  its  real  value,  was  so  in- 
adequate as  compared  with  the  value  of  the 
consideration  received,  as  to  shock  the  con- 
science and  work  the  grossest  injustice. 
This  grew  out  of  the  fact  that  the  purchas- 
ing value  of  Confederate  money  was  much 
greater  than  its  value  as  compared  with 
gold,  which  had  ceased  to  be  a  circulating 
medium,  and  was  indeed  a  commodity ;  and 
in  many  cases  parties  were  found  in  the 
possession  of  real  and  personal  property  for 
which  they  had  never  paid  a  dollar,  but 
had  only  given  their  obligations  solvable 
in  Confederate  currency;  or  entered  into 
with  reference  to  that  currency  as  a  stand- 
ard of  value.  If  the  legislative  rule  of  ad- 
justment was  to  prevail  in  all  cases,  by 
simply  reducing  the  nominal  value  to  its 
real  value  in  gold,  the  defendant  would  be 
permitted  in  such  cases,  to  retain  posses- 
sion of  property,  and  have  the  title  con- 
firmed in  him,  by  paying  often  times, 
one-tenth  part  of  its  real  value  at  the  time 
the  contract  was  entered  into.  It  was  to 
prevent  this  injustice,  so  apparent,  and  so 
shocking  to  every  sense  of  right,  that  the 
I#egislature  amended  the  original  act  by 
the  act  passed  February  28th,  1867.  In 
this  last  act  they  introduced  what  experi- 
ence had  everywhere  made  manifest,  as  a 
more    equitable   mode   of  adjustment,    and 

a  better  criterion  of  the  measure 
309      *of  recovery ;  and  that  was  that  where 

the  cause  of  action  grows  out  of  a 
sale,  or  renting,  or  hiring  of  property,  real 
or  personal,  if  the  court  or  the  jury  (if  it 
be  a  jury  case)  shall  think  that,  under  all 
the  circumstances,  the  value  of  the  property 
shall  be  the  most  just  measure  of  recovery, 
it  may  adopt  that  value  as  the  measure  of 
recovery,  instead  of  the  expressed  terms  of 
the  contract.  So  that,  as  the  law  now 
stands,  there  are  two  modes  of  adjusting 
rights  and  liabilities  under  Confederate 
money  contracts ;  two  modes,  in  other 
words,  of  ascertaining  the  value  of  Confed- 
erate money ;  one,  by  reducing  the  nominal 
value  to  the  real  value  in  gold,  according 
to  the  scale  of  depreciation  of  Confederate 
States  treasury  notes,  and  the  other  by  tak- 
ing evidence  of  the  real  value  of  the  thing, 
which  the  amount  of  Confederate  States 
treasury  notes,  agreed  to  be  paid,  purchased 
at  the  time  of  the  contract.  Did  a  certain 
amount  in  such  currency  purchase  a  horse, 
or  tract  of  land,  or  other  property  real  or 
personal?  Then  that  amount  was  worth 
the  value  of  that  horse,  or  that  tract  of 
land,  or  that  other  property,  real  or  personal, 
whatever  it  may  be  at  the  time  of  the  pur- 
chase and  delivery  of  the  property.  Which 
of  these  modes  is  the  '^most  just  measure  of 


recovery"  will  depend  upon  the  circum- 
stances of  each  particular  case.  And  it  is 
for  the  court  (or  the  jury,  if  it  be  a  jury 
case),  to  adopt  the  one  or  the  other,  accord- 
ing to  the  circumstances  of  each  case,  which 
will  best  promote  the  ends  of  justice  and 
fair  dealing.  Both  are  modes  of  ascertain- 
ing the  value  of  Confederate  money.  Where 
the  consideration  of  the  contract  is  the  bor- 
rowing and  lending  of  Confederate  cur- 
rency, then  the  only  mode  of  ascertaining 
its  value  is  the  reduction  according  to  the 
scale  of  depreciation,  of  the  nominal  value, 
to  its  real  value  in  gold.  But  generally, 
where  the  consideration  of  the  contract  is 
property  sold  and  delivered,  rented  or  hired, 
then  the  best  mode  of  adjustment,  and  the 
best  mode  of  ascertaining  the   value 

310  of  the   Confederate    currency  *agTeed 
to    be   paid,    is   the   fair  value  of  the 

property  which  that  amount  of  Confederate 
currency  bought,  rented  or  hired  at  the  time 
the  contract  was  entered  into. 

This,  we  think,  is  a  fair  construction  of 
the  two  acts  under  consideration.  It  is 
proper  to  notice  (and  this  will  fully  answer 
one  of  the  positions  taken  by  the  learned 
counsel  for  the  plaintiff  in  error),  that  the 
amendment  contained  in  the  proviso  to  the 
1st  section  was  manifestly  intended  to  be 
an  amendment  to  the  2nd  section  of  the 
original  act. 

This  was  no  doubt  a  clerical  error  in  ap- 
pending the  proviso  containing  the  impor- 
tant and  radical  amendment,  to  the  1st 
instead  of  the  2nd  section.  It  ought  prop- 
erly to  have  been  inserted  in  the  eleventh 
line  of  section  2nd,  after  the  words  *'in  the 
particular  case, '  *  in  order  to  carry  out  the 
manifest  legislative  intent,  and  the  scheme 
of  adjustment  adopted.  In  construing 
statutes  the  leading  object  will  always  be 
to  carry  out  the  manifest  legislative  will 
and  intent,  and  if  it  be  necessary  for  that 
purpose  the  courts  will  not  only  transpose 
sentences,  but  re-arrange  sections.  This 
has  been  done  even  in  criminal  cases,  by 
this  court,  in  the  construction  of  statutes 
regulating  criminal  trials,  where  the  great- 
est strictness  of  construction  is  required. 
Matthew's  case  and  Garner's  case,  18  Graft. 
989. 

It  is  only  necessary  to  read  the  act 
amending  the  act  of  March  1866,  to  conclude 
that  the  amendment  referred  to  was  in- 
tended as  a  proviso  to  the  second  section, 
and  not  to  the  first,  where  it  has  been  in- 
corporated manifestly  by  mistake.  The 
proviso  referred  to  is  not  applicable  to  the 
1st  section,  because  that  section  simply  ao- 
thorizes  the  introduction  of  parol  or  other 
relevant  testimony,  to  show  what  was  the 
true  understanding  and  agreement  of  the 
parties  in  respect  to  the  kind  of  currency 
in  which  the  contract  was  to  be  fulfilled  or 
performed,  but  makes  no  provision  as 

311  to  the  measure  of  recovery,  *or  mode 
of  adjustment.    This  latter  is  provided 

for  in  the  2nd  section  ;  and  the  proviso  con- 
taining the  amendment,  must  be  read  as  if 
incorporated  in  the  2nd  section  instead  of 
the  first.     Reading  the  amendment  as  ap- 
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plied  to  the  2nd  section,  it  carries  out  the 
manifest  intention  of  the  Legislature  in 
providing  another  mode  of  adjustment,  and 
measure  of  recovery,  which  experience  dem- 
onstrated to  be  necessary;  to  wit,  the 
actual  value  of  the  property. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellee,  that  the  construction  of 
the  two  acts  of  the  legislature  would  be  **to 
enable  the  jury  to  make  a  new  contract,  to 
fix  a  new  price  and  a  new  standard  of  value 
for  the  parties,  while  they  were  contracting 
with  reference  to  Confederate  notes  as  a 
standard  of  value."  We  do  not  think  the 
objection  is  well  taken.  It  must  be  remem- 
bered that,  in  the  abnormal  and  perplexing 
condition  of  things  in  which  the  close  of 
the  war  found  the  people  of  this  State,  leg- 
islation was  absolutely  necessary  to  adjust 
the  rights  and  liabilities  of  creditors  and 
debtors  growing  out  of  dealings  with  re- 
spect to  a  currency  which  perished  with  the 
fall  of  the  Confederacy.  For  four  years 
and  more  the  Confederate  States  treasury 
notes  were  the  only  currency  of  the  country. 
Contracts  during  that  period  were  for  the 
payment  of  that  currency,  or  were  predi- 
cated on  that  currency,  which  had  greatly 
depreciated.  Many  of  these  contracts  re- 
mained unadjusted  at  the  close  of  the  war, 
when  that  currency  had  perished;  and  the 
perplexing  and  all-important  question  was, 
how  were  they  to  be*  adjusted. 

The  legislative  department  of  the  govern- 
ment, directly  representing  the  people,  and 
knowing  their  wants,  presented  a  plan  of 
adjustment  in  the  act  of  the  3rd  March 
1866.  It  being  found  by  experience  that 
this  plan  of  adjustment,  while  it  settled 
upon  equitable  principles  many  cases  aris- 
ing during  the  war,  did  not  in  others  meet 
the  full  measure  of  justice  and  equity 
312  between  the  ^contracting  parties,  the 
amendment  referred  to,  passed  Feb- 
ruary 28th,  1867,  was  adopted.  It  has  been 
acted  upon  by  the  courts  ever  since,  and  in 
the  opinion  of  this  court  presents  the  very 
best  and  most  equitable  plan  of  adjustment 
that  could  be  adopted.  It  does  not  make  a 
new  contract  for  the  parties.  The  literal 
performance  and  fulfillment  of  a  contract 
to    psiy    Confederate  currency   would  be  to 

Produce  that  currency,  now  worthless  trash. 
*hat  would  violate  not  only  manifest  prin- 
ciples of  justice,  but  the  intention  of  the 
parties;  and  that  would  indeed  be  a  new 
contract  for  them,  for  they  intended  to  pay 
and  receive  some  value.  What  is  the  meas- 
ure of  that  value  the  legislature  has  declared 
in  the  act  we  are  now  considering.  So  far 
from  making  a  new  contract,  it  simply  pro- 
vides (in  the  unprecedented  condition  of 
things  growing  out  of  the  utter  annihilation 
of  the  whole  currency  of  the  country)  a  just 
and  equitable  mode,  by  which  such  con- 
tracts, made  with  reference  to  a  currency 
that  has  perished,  may  now  be  fulfilled  and 
performed. 

In  the  case  before  us  the  facts  are  not 
certified,  and  we  have  no  means  of  ascer- 
taining which  of  the  two  modes  indicated 
by    the   statutes   we  have  been  considering 


would  be  the  most  just  measure  of  recovery 
in  this  particular  case;  but  we  are  con- 
strained to  say  that  there  was  no  error  in 
the  instruction  given  by  the  court,  which 
was  couched  in  the  very  language  of  the 
statute. 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  Circuit  court  of  the  county  of 
Rockingham  ought  to  be  affirmed. 

Judgments  affirmed. 


*Zollman  v.  Moore  &  als. 
AnffastTenn,  1871,  Staunton. 


313 


Judicial  5«le»-Case  at  Bar.— In  March  1868  M..  the 
widow,  and  R.  and  others,  adult  children  of  S.,  de- 
ceased, file  their  bill  affainst  the  infant  heirs  of  S.. 
for  the  sale  of  land.  The  bill  says  the  land  was  con- 
veyed by  W..  the  father  of  M.,  to  S.  and  M. :  thatM. 
is  entitled  to  one  half  the  land,  and  the  other  plain- 
tiffs and  the  defendants  are  entitled  to  the  other 
half.  There  Isadecreeforthesale,  a  sale  for  Con- 
federate money,  to  Z.,  the  report  confirmed,  and  a 
decree  appointinff  a  receiver  to  collect  the  money, 
and  distribute  it,  and  convey  the  land  to  Z.  This 
is  done  and  report  confirmed.  Afterwards  M. 
files  a  bill  of  review,  and  claims  that  under  the 
deed  from  W.,  she  havinff  surviyed  her  husband 
S.,  is  entitled  to  the  whole  of  the  land,  and 
asks  that  the  sale  may  be  set  aside,  and  the  land 
restored  to  her.  Hsld: 
I.  BqultaMe  Relief— Mlstaka  of  Law.*— The  misuke 

of  M.  as  to  her  rights,  was  a  mistake  of  law, 

and  a  court  of  equity  will  afford  no  relief  in 

such  case. 
a.  Judicial  Sales-Deed  Pasaea  Title  of  All  Parties.— 

The  prayer  of  the  bill  beinff  for  a  sale  of  the  land. 

and  the  decree  and  sale  belnff  of  the  land,  and 

the  deed  conveyiuff  it,  the  title  of  all  the  parties 

to  the  suit  passed  by  the  deed. 

3.  Sane— Same.- Z.  was  not  bound,  as  against  the 
parties  to  the  suit,  to  enquire  whether  their  title 
to  the  property  was  sach  as  stated  in  the  bill. 

4.  Sane— Confederate  noney.— Under  the  circum- 
stances of  this  case  it  is  to  be  presumed  that  the 
intention  of  the  decree  was  that  the  sale  should 
be  for  Confederate  money. 

5.  Sane— Bona  Pide  Purchaser.— z.  is  a  bona  JIde 
purchaser  for  yalne  without  notice,  and  having 
the  lefiral  title.  M.  is  not  entitled  to  recover 
aflrainst  him. 

On  the  18th  of  March  1863,  Mary  L,. 
Moore,  widow  of  Samuel  R.  Moore,  Wm. 
A.  Ruff  and  Mary  E.  his  wife,  who  was 
Mary  E.  Moore,  and  the  other  adult  chil- 
dren of  Samuel  R.  Moore,  deceased,  brought 
their  suit  in  equity  in  the  Circuit  court 
314  of  Rockbridge  county,  *against  Sam- 
uel Wilson  and  two  others,  the  infant 
children  of  Virginia  W.  Wilson,  a  deceased 
daughter  of  Samuel  R.  Moore,  asking  for 
the  sale  of  a  tract  of  land  in  said  county. 
The  bill  sets  out  that  Samuel  R.  Moore  died 

*See  principal  case  cited  as  authority  on  this 
point  in  Martin  v.  Lewis,  80  Gratt.  684 :  Webb  y. 
City  of  Alexandria,  83  Qratt.  176:  Throckmorton  v. 
Throckmorton,  91  Va.  50.  22  S.  E.  Rep.  162;  Shrlver 
V.  Garrison,  30  W.  Va.  478,  4  S.  E.  Rep.  878. 
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intestate,  leaving  a  tract  of  about  two  hun- 
dred and  forty-three  acres  of  land  in  the 
county  of  Rockbridge.  That  this  tract  was 
conveyed  by  Robert  Wilson,  deceased,  and 
his  wife,  the  father  and  mother  of  the 
plaintiff,  Mary  L.  Moore,  to  the  said  Samuel 
R.  Moore  and  his  wife,  the  plaintiff,  Mary 
I/.,  by  deed,  which  is  recorded  in  the  office 
of  the  clerk  of  the  county  court  of  Rock- 
bridge. That  this  tract,  one-half  of  which, 
they  are  advised,  belongs  to  the  plaintiff, 
Mary  Iv.  Moore,  is  incapable  of  being  di- 
vided amongst  the  heirs  of  the  said  intes- 
tate, and  all  the  heirs  except  the  children 
of  the  deceased  daughter,  Virginia  W.  Wil- 
son, being  of  age,  they  are  desirous  of 
having  the  said  land  sold,  and  their  share 
of  the  proceeds  paid  over  to  them ;  and  they 
believe  it  would  be  better  for  the  infants 
that  the  land  shall  be  sold,  and  their  inter- 
ests in  the  proceeds  invested  for  their  ben- 
efit. The  prayer  is  for  a  sale  of  the  land, 
and  for  general  relief. 

A  guardian  ad  litem  was  appointed  to 
defend  the  infants,  who  filed  an  answer  for 
them,  submitting  their  interests  to  the  pro- 
tection of  the  court ;  depositions  were  taken ; 
and  the  cause  was  heard  on  the  13th  of 
April  1863,  when  the  court  made  a  decree 
appointing  Wm.  A.  Ruff,  one  of  the  plain- 
tiffs, a  commissioner  to  sell  the  land  at 
public  auction,  after  advertisement,  as 
directed  in  the  decree,  for  four  weeks,  for 
so  much  cash  as  would  pay  the  expenses  of 
sale  and  of  the  suit,  and  on  a  credit  of  six, 
twelve  and  eighteen  months,  as  to  the 
residue ;  taking  bonds,  &c. 

The  commissioner  proceeded  to  advertise 
the  sale  of  the  land  as  directed  by  the  de- 
cree, and  he  reported  that  it  was  sold  on  the 
29th  of  May  1863,  to  Adam  ZoUman  at 
$14,000.  He  gave  a  statement  showing 
315  the  sum  of  $100  *paid  in  cash,  and 
three  bonds  each  of  $4,633.33  taken, 
which  were  returned  with  the  report.  These 
bonds  show  on  their  face  that  they  are  to 
be  paid  in  Confederate  money  or  bonds,  and 
they  bore  interest  from  the  date. 

On  the  14th  of  September  1863,  the  cause 
came  on  again  to  be  heard,  when  the  court 
confirmed  the  sale,  and  Ruff  was  appointed 
a  commissioner  to  convey  the  land,  with 
special  warranty,  to  the  purchaser,  when 
the  purchase  money  was  paid;  and  he  was 
authorized,  as  receiver,  after  executing  a 
bond,  with  security,  in  the  penalty  of 
$28,000,  conditioned  for  the  faithful  dis- 
charge of  his  duty  as  receiver,  to  withdraw 
the  bonds  of  the  purchaser  and  collect  the 
same  as  they  fell  due,  or  sooner  if  the  pur- 
chaser should  elect  to  pay  them  before  ma- 
turity, and  after  paying  the  cost^,  pay  over 
the  residue  to  the  heirs  and  distributees  of 
S.  R.  Moore,  deceased. 

Ruff  executed  the  bond  as  directed,  and 
one  of  his  sureties  was  Mrs.  Mary  L.  Moore ; 
and  having  received  from  Zollman  the 
whole  amount  of  the  purchase  money,  he, 
by  deed  dated  the  14th  of  December  1863, 
conveyed  the  land  to  ZoUman  with  special 
warranty ;  and  put  him  into  possession. 

It  appears  that  a  commissioner,  under  an 


order  in  the  cause,  made  a  distribution  of 
the  proceeds  of  the  sale  of  the  land ;  and 
treated  Mrs.  Moore  as  only  entitled  to  dower 
in  it.  His  report  is  dated  March  16th,  1864, 
and  there  being  no  exception  to  the  report, 
it  was  on  the  14th  of  April  1864  confirmed 
by  the  court. 

In  September  1866,  Mrs.  Moore,  by  leave 
of  the  court,  filed  a  bill  of  review  and  sup- 
plement, in  which  she  alleged  that  on  the 
8th  day  of  February  1827,  Robt.  Wilson, 
and  Elizabeth,  his  wife,  the  father  and 
mother  of  the  plaintiff,  conveyed  by  deed 
of  gift,  to  Samuel  R.  Moore,  and  Mary,  his 
wife  (the  plaintiff),  the  tract  of  land  which 
had  been  sold  in  the  cause,  which  deed  was 
duly  recorded  in  the  clerk's  office  of 

316  the   county   of  Rockbridge:  *and  she 
exhibits  a  copy  of  it.     That    Samuel 

R.  Moore  departed  this  life  on  the  24th  of 
January  1863,  leaving  surviving  him,  his 
widow,  the  plaintiff,  and  the  children  and 
grandchildren,  who  were  parties  in  the 
said  suit,  his  heirs  at  law.  That  she  is 
advised  that  the  said  tract  of  land  having 
been  conveyed  jointly  to  the  said  Samuel 
R.  Moore  and  his  wife,  the  same,  under  the 
laws  of  the  land,  did  not  descend  to  the 
heirs  of  said  Moore,  but  passed  to  her  as 
the  survivor,  and  became  hers  absolutely  in 
fee  simple. 

The  plaintiff  states  the  bringing  the  suit 
by  herself  and  the  heirs  of  Samuel  R. 
Moore,  praying  for  a  sale  of  the  land.  She 
says  that  although  she  was  a  nominal 
plaintiff  in  the  suit,  she  had  no  active 
agency  in  bringing  or  prosecuting  it.  She 
never  saw  the  bill,  never  heard  it  read,  and 
was  totally  ignorant  of  her  leg^l  rights  in 
the  premises.  She  supposed  she  had  only 
a  dower  estate  in  the  land,  and  never  sup- 
posed that  she  was  the  owner  of  one-half  of 
the  land  as  alleged  in  the  bill,  or  of  the 
whole  absolutely,  as  appears  to  be  the  case. 
That  so  supposing  that  she  had  only  such 
dower  right,  she  acquiesced  in  a  sale,  which 
was  wished  by  some  of  her  children;  bat 
had  she  been  advised  of  her  legal  rights, 
and  known  that  she  was  the  absolute  owner 
in  fee  simple  of  the  land,  she  never  would 
have  consented  to  a  sale  during  the  war, 
when  the  currency  was  in  so  unsettled  a 
condition. 

The  bill  further  sets  out  the  decree  for 
the  sale  of  the  land,  its  sale  to  Zollman, 
and  the  subsequent  proceedings  in  the 
cause ;  and  charges  that  the  commissioner 
varied  the  terms  of  sale  by  taking  from  the 
purchaser  bonds  payable  in  Confederate 
currency  or  bonds;  whereas  the  decree  im- 
plied that  only  such  bonds  should  be  taken 
as  were  payable  in  legal  tender  currency. 
And  it  charges  that  the  commissioner's 
report  of  the  distribution  of  the  fund  was 
confirmed  before  thirty  days  had  elapsed 
after  its  return.     It   is   insisted  that 

317  the  sale  *having  been  made  within 
six  months  from  the  decree,  the  pur- 
chaser was  bound  to  look  to  the  title  of  the 
land.  Had  he  done  so,  he  would  have  seen 
that  Samuel  R.  Moore  derived  his  title 
from  the   deed   aforesaid,    and   that  by  his 
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death  the  land  became  the  absolute  property 
of  the  plaintiff,  and  that  there  was  no  right 
to  sell  said  land  in  said  suit,  for  partition 
among-  the  heirs  of  Samuel  R.  Moore.  It 
is  further  insisted  that  the  sale  was  illegal 
and  void,  because  it  was  not  made  in  ac- 
cordance with  the  terms  of  the  decree,  and 
that  a  subsequent  confirmation  thereof,  in- 
advertently by  the  court,  did  not  cure  the 
defect.  And  making  tollman  and  the  heirs 
of  Samuel  R.  Moore  defendants,  she  prays 
that  the  sale  may  be  annulled,  all  the  pro- 
ceedings and  decrees  based  thereon  may  be 
set  aside,  the  said  land  restored  to  the 
plaintiff,  and  Zollman  be  required  to  render 
an  account  of  rents  and  profits,  and  for 
general  relief. 

tollman  answered  the  bill  at  great  length. 
He  avers*  that  the  sale  was   made  upon  the 
terms    publicly    announced    by    Ruff,    the 
commissioner,  previous  to  the  bid  made  by 
the    respondent,    that   the  purchase  money 
was  to   be   payable   in   Confederate    States 
treasury  notes;  and  that  respondent's   bid 
and  purchase  was  made   upon   this  express 
understanding ;  and  his  bonds  given  for  the 
purchase  money  so  expressly  stated  on  their 
face.     These  bonds  were  referred  to  in  and 
made    part   of  the   report  of  the  sale  made 
by  Ruff,  the  commissioner ;  and  at  the  Sep- 
tember term,  1863,  of  the   court,  this  report 
was  confirmed,  on  the  motion  of  the  counsel 
who  represented  Mrs.    Moore.     He  refers  to 
the    fact    that   a  few  days  after  this  decree 
confirming  the  sale   and  appointing  Ruff  a 
receiver    to    collect    the    purchase    money, 
Mrs.  Moore  signed  his  bond  as  one   of  his 
sureties.     That  having   heard  of  no  objec- 
tion from  Mrs.  Moore  or  any  other  party, 
to  the  terms  of  the  sale,   he   paid   the   pur- 
chase   money,    and  received  a  deed  for  the 
land    from    Ruff,    the    commissioner:    and 
after   the    payment   of  the   purchase 
318      *money  the  plaintiff   further  testified 
her   knowledge    and   approval   of  the 
sale,  by  accepting   from  the  receiver  $2,732 
of  the  money  paid  to  him  by  the  respondent. 

He  further  says  that  he  had  no  notice  or 
information  of  the  plaintiff's  title  to  the 
whole  of  the  land,  until  within  the  last  six 
months.  He  made  no  investigation  of  the 
title ;  but  knowing  that  the  sale  had  been 
decreed  by  the  court,  and  publicly  advertised 
for  many  weeks,  and  hearing  no  objection 
from  any  quarter,  he  presumed,  and  had 
good  grounds  to  presume,  that  said  proceed- 
ings were  all  in  proper  legal  form.  He  in- 
sists that  mere  ignorance  of  the  law  is  no 
ground  of  relief  in  equity:  and  that  the 
plaintiff  is  estopped  by  her  action  and  ac- 
quiescence in  the  proceedings  of  the  suit 
and  the  sale  of  the  land.  And  he  concluded 
by  demurring  to  the  bill. 

Depositions  were  taken,  which  showed 
that  the  sale  of  the  land  was  fairly  con- 
ducted ;  that  there  were  a  number  of  bidders, 
and  the  price  at  which  it  sold  was  reason- 
able. Before  the  war  the  land  was  assessed 
at  $6,168.75. 

The  cause  came  on  to  be  heard  on  the 
25th  of  April  1867,  when  the  court  overruled 
the  demurrer  to  the  bill,  and  made  a  decree, 


in  which  it  was  held,  that  there  was  gross 
error  apparent  on  the  face  of  the  record  in 
the  original  suit,  in  relation  to  Mrs.  Moore's 
I  right  to  the  land,  she  being  in  fact  entitled 
to  the  whole ;  that  the  construction  of  the 
deed  from  Wilson  and  wife  to  Moore  and 
wife  not  having  been  raised  by  the  plain- 
tiffs, the  decree  of  the  court  ordering  a  sale 
was  not  such  an  adjudication  of  the  ques- 
tion of  the  title  as  relieved  the  purchaser 
from  enquiry  as  to  the  title  he  was  buying ; 
that  the  sale  having  been  within  six  months 
after  the  decree,  Zollman  was  not  protected ; 
that  the  decree  directing  the  sale  did  not 
authorize  the  commissioner  to  take  Confed- 
erate notes,  and  the  purchaser  was  bound 
to  take  notice  of  its  provisions  in  this  re- 
gard ;  and  that  the  report  of  the  commis- 
sioner, who,  to  this  extent,    was  the 

319  *agent  of  the  purchaser,    not   having 
specially  called   the  attention   of  the 

court  to  the  departure  from  the  decree  in 
the  terms  of  sale,  the  order  of  the  court 
confirming  the  sale  was  not  necessarily  to 
be  construed  as  giving  validity  to  the  pur- 
chaser's title  under  such  sale ;  that  if  not 
previously  notified  of  the  error  in  the  pro- 
ceedings, or  bound  to  take  notice  of  the 
same,  the  defendant,  Zollman,  was  bound 
to  take  notice  of  the  provisions  of  the  deed 
executed  to  him  by  the  commissioner,  Ruff, 
which  by  its  recitals  and  express  reference 
to  the  recorded  deed  of  Wilson  and  wife  to 
Moore  and  wife,  and  reference  to  the  char- 
acter in  which  Mrs.  Moore  was  a  party  to 
the  suit,  as  well  as  by  the  act  of  the  defend- 
ant in  accepting  such  conveyance,  and  by 
the  admissions  and  allegations  of  this  an- 
swer, it  appears  he,  as  well  as  the  plaintiff, 
was  laboring  under  the  same  mistake  as  to 
her  title  to  the  property,  and  a  court  of 
equity  will  relieve  the  plaintiff  upon  the 
ground  of  mutual  mistake ;  and  the  plaintiff 
is  not  estopped  by  being  a  party  to  the 
original  suit  from  asserting  her  title  to  the 
whole  land,  unless  it  was  shown  by  proof 
that  she  acted  so  as  to  throw  the  defendant 
off  his  guard,  that  there  was  no  evidence  of 
fraud  or  misconduct  on  the  part  of  the 
plaintiff,  or  of  her  more  than  nominal  par- 
ticipation in  the  suit,  or  of  any  act  of  hers 
designed  or  calculated  to  mislead  the  de- 
fendant; but  there  was  evidence  of  total 
ignorance  on'  her  part  of  the  transactions 
connected  with  the  suit,  as  well  as  of  care- 
lessness in  the  proceedings  during  the  tur- 
moils of  the  war. 

But  it  was  held  further  that  the  plaintiff 
was  ftot  entitled  to  have  the  sale  wholly  set 
aside ;  the  title  passing  by  the  proceedings 
in  the  original  suit  to  one  half  of  the  land, 
and  to  the  value  of  her  dower  in  the  other 
half;  the  defendant  to  account  to  her  for 
rent  and  profits,  and  that  the  defendant 
was  entitled  to  a  decree  over  against  the 
heirs.  And  Zollman  was  authorized  to  sur- 
render the  purchase  and  take  a  decree 

320  against  the  parties  according  *to  their 
supposed  interest,  for   the   true  value 

of  the  nominal  amount  paid  by  him  for  said 
land,  and  account  for  rents  and  profits.  It 
was   therefore    ordered  and  decreed  that  a 
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copy  of  this  decree  be  served  upon  the  de- 
fendant, oilman,  within  thirty  days  from 
the  rising  of  the  court;  and  that  unless 
within  sixty  days  from  that  time  said  oil- 
man should  file  in  writing  his  agreement 
to  surrender  the  said  purchase,  he  should 
be  deemed  to  have  refused  to  make  such 
surrender,  and  thereupon  one  of  the  com- 
missioners of  the  court  were  to  take  an  ac- 
count according  to  the  principles  of  this 
decree. 

ZoUman  filed  a  petition  for  the  rehearing 
of  this  decree,  and  a  commissioner  of  the 
court  made  a  report  in  pursuance  thereof, 
to  which  there  was  no  exception ;  and  on 
the  26th  of  September  1868,  the  cause  came 
on  to  be  heard  upon  the  petition  and  also 
upon  report,  when  the  court  made  a  decree 
and  dismissed  the  petition,  and  affirmed 
Mrs.  Moore's  right  to  one  half  of  the  land; 
and  in  her  favor  for  the  amount  due  to  her 
as  stated  in  the  report,  and  against  the 
heirs  in  favor  of  ZoUman,  for  the  amount 
reported  to  be  due  them  respectively.  Prom 
this  decree  ZoUman  obtained  an  appeal  to 
the  District  court  of  appeals  at  Charlottes- 
ville; from  whence  it  was  transferred  to 
this  court. 

Brockenbrough,  Baldwin  and  Cochran, 
for  the  appellant. 

H.  W.  Sheffey,  for  the  appellee. 

STAPLrES,  J.  The  distinction  between 
mistakes  of  law  and  of  fact,  as  a  foundation 
of  equitable  relief,  is  well  established.  This 
distinction  is  said  to  be  one  of  expediency 
and  policy,  rather  than  of  principle.  Upon 
reasons  of  natural  justice,  the  claim  to  such 
relief  would  seem  to  be  as  strong  in  the  one 
case  as  in  the  other.  The  courts,  however, 
proceed  on  the  idea  that,  if  parties  were 
permitted  to  take  advantage  of  mere 
321  mistakes  of  *law,  the  grossest  fraud 
and  injustice  might  be  perpetrated, 
and,  in  the  language  of  Lrord  EUenborough, 
there  is  no  saying  to  what  extent  the  excuse 
of  ignorance  might  not  be  carried.  It  is, 
therefore,  an  established  rule  of  the  courts 
that  ignorance  of  the  law  will  not  affect 
the  contracts  of  parties,  or  excuse  from  the 
legal  consequences  of  their  acts.  It  is  not 
to  be  denied  that  in  the  English  courts  there 
has  been  some  contrariety  of  decision  on 
this  subject,  and  the  authority  of  great 
names  is  not  wanting  ixi  support  of  various 
modifications  of  this  rule.  It  will  be  found 
on  examination,  however,  that  these  deci- 
sions are  based  on  family  agreements,  or 
compromises  of  doubtful  rights,  or  on  cases 
in  which  no  other  rights  havfe  intervened, 
and  the  parties  can  be  reinstated,  or  of 
surprise,  imbecility,  or  fraud  and  undue 
influence.  Wherever  the  question  has  turned 
upon  a  pure  mistake  of  law,  without  the 
admixture  of  other  elements,  it  is  believed 
that  few  cases  can  be  found,  even  in  the 
English  courts,  in  which  relief  has  been 
afforded.  This  holds  true  more  particularly 
where  the  party  against  w^hom  the  interpo- 
sition of  the  court  is  invoked  occupies  the 
position  of  a  bona  fide  purchaser  for  valua- 


ble consideration.  In  Bowen  v.  Gvan,  1 
I.  &  If.,  264,  Chancellor  Sugden  said  that^ 
in  his  opinion,  whether  the  purchaser  has 
the  legal  or  only  an  equitable  interest,  he 
may,  by  way  of  defence,  avail  himself  of 
the  character  of  a  purchaser  without  notice, 
and  is  entitled  to  have  the  bill  dismissed, 
though  the  next  hour  he  may  be  turned  out 
of  possession  by  the  legal  title.  Whatever 
may  be  the  modifications  of  this  rule,  as 
laid  down  by  Chancellor  Sugden,  in  cases 
of  mere  equitable  interests,  it  is  clear  that, 
when  the  purchaser  is  clothed  with  the  legal 
title,  he  is  beyond  the  reach  of  a  court  of 
equity;  and  this  upon  the  principle  that 
where  there  is  equal  equity  the  law  shall 
prevail.  As  the  defendant  has  equal  claim 
to  the  protection  of  the  court  for  his  title 
as  the  plaintiff  has  to   maititain  his, 

322  the  court  declines  to  *interfere  in  be- 
half of  either  party.     And,  so  far  is 

this  principle  carried,  that,  if  the  purchase 
is    originally    of  an  equitable  title  without 
notice,  and  the  party  afterwards  purchases 
with  notice,  the   legal    title   to  support  his 
equitable   right,    he   will  be  protected.     In 
Culpeper's  case,  cited  in  2d  L#eading  Equity 
Cases,  52,  where  a  person  had  bought  gavel- 
kind  land   of   the   eldest  son,  and  paid  his 
purchase  money  without  knowledge  that  it 
was  gavelkind,  and  afterwards,  for  a  song, 
bought  in  the  titles  of  the  younger  brothers, 
who  were  ignorant  of  their  titles,  it  was  yet 
held  they  could  not  afterwards   be   relieved 
in  equity:  for  it  was  said  that  the  purchaser 
having   honestly    paid   his   money  without 
notice,  might  use  what  means  he   could  to 
fortify    his    title.      Lord    Hardwicke    fully 
recognized  the  same  principle  in   Maiden  A 
wife  V.  Merrill  A  als.,  2  Atk.    R.    8,    in  de- 
ciding  that  a  purchaser  having   given  full 
value  for  an   estate,    the   mistake   or  igno- 
rance of  some  of  the  parties  to  a  conveyance, 
of  their  claim  under  a  marriage  settlement, 
should  not  operate  to   the  prejudice  of  such 
purchaser.     Teasdale  v.    Teasdale,  Sel.  Ch. 
Cases,    59,    170;   and    Sturge    v.     Starr,    2 
Mylne  A  Keene  R.  195,  7  Eng.    Ch.  R.  195, 
sustain  the  same  doctrine.     These   authori- 
ties  abundantly   establish,    that  under  the 
rule  of  the  English  courts,  the  aid  of  a  court 
of   equity   cannot   be    successfully  invoked 
against  a  purchaser  for  valuable  considera- 
tion   without    notice,    upon    the  ground  of 
ignorance   of    title    originating   in   a  mere 
mistake  of  law. 

In  the  States,  according  to  Mr.  Justice 
Story,  the  general  rule  that  mistake  of  law 
cannot  affect  the  contracts  of  parties,  has 
been  recognized  as  founded  in  sound  wis- 
dom and  policy,  and  proper  to  be  upheld 
with  a  steady  confidence ;  and  hitherto  the 
exceptions  to  it  will  be  found  not  to  rest 
upon  the  mere  foundation  of  a  naked  mis- 
take of  the  law,  however  plain  and  settled 
the  principle  may  be,  nor  upon  any  igno- 
rance of  title  founded  upon  such  mistake. 
He  further  declares   the   present    dis- 

323  position  *of   courts    of    equity    is    to 
narrow   rather  than    enlarge   the  ex- 
ceptions.    Chancellor  Kent   has   repeatedly 
given  his  sanction  to  the  same  doctrine.     In 
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Lynn  v.  Richmond,  2  John.  Ch.  R.  60,  he 
said  the  courts  do  not  undertake  to  relieve 
parties  from  their  acts  and  deeds  fairly 
done,  though  under  a  mistake  of  law. 
Every  man  is  to  be  charged  at  his  peril 
with  a  knowledge  of  the  law.  There  is  no 
other  principle  which  is  safe  and  practicable 
in  the  common  intercourse  of  mankind.  In 
Crosier  v.  Acer,  7  Paige  R.  137  and  143, 
Chancellor  Walworth  announced  the  same 
views  in  language  equally  emphatic  and 
unmistakable. 

When  the  case  of  Hunt  v.  Rousmanier, 
reported  in  8  Wheaton,  174,  was  for  the  first 
time  before  the  Supreme  court  of  the  United 
States,  that  court  then  said:  ** Although  we 
do  not  find  the  naked  principle  that  relief 
may  be  granted  on  account  of  igtiorance  of 
the  law,  asserted  in  the  books,  we  find  no 
case  in  which  it  has  been  decided  that  a 
plain  and  acknowledged  mistake  is  beyond 
the  reach  of  equity."  But  when  the  case 
was  before  the  court  a  second  time,  1  Peters. 
D.  S.  R.  1,  Mr.  Justice  Washington,  speak- 
ing for  the  court,  said,  *  *  We  hold  the  general 
rule  to  be  that  mistake  arising  from  igno- 
rance of  the  law  is  not  a  ground  for  reform- 
ing a  deed  founded  on  such  mistake.  And 
whatever  exceptions  there  may  be  to  this 
rule,  they  will  be  found  to  be  few  in  num- 
ber, and  to  have  something  peculiar  in  their 
character,  and  to  invoke  other  elements  of 
decision.  In  the  Bank  of  the  United  States 
V.  Daniel,  12  Peters.  U.  S.  R.  32,  these 
principles  were  fully  sustained. 

It  is  not  necessary,  however,  to  rely  alone 
upon  the  decisions  of  foreign  courts.  In 
Brown  v.  Armistead,  6  Rand.  594,  this  court 
announced  the  doctrines  held  by  the  Su- 
preme court  of  the  United  States.  Judge 
Carr,  after  exhibiting  in  the  clearest  light 
the  dangers  of  a  contrary  rule,  said,  **Mis- 
take  of  fact  where  it  is  plain,  palpable,  and 
affects  the  very  substance  of  the  sub- 
324  ject  matter  of  *the  contract,  is  some- 
times a  ground  of  rescission,  but  a 
simple  mistake  of  law  never.  There  are 
some  of  the  elder  cases,  certainly,  which 
have  given  relief  in  a  few  instances  of  very 
gp-oss  mistake  of  law,  but  the  great  weight 
of  authority,  indeed  I  believe  I  might  say 
all  the  late  cases,  are  to  the  contrary.*' 

I  think,  therefore,  it  may  be  safely  as- 
sumed as  a  well  established  rule  of  the 
courts,  that  ignorance  of  the  law  with  full 
knowledge  of  the  facts,  furnishes  no  ground 
to  set  aside  the  solemn  contract  of  parties. 
I  do  not  mean  to  assert  the  rule  as  absolute 
and  inflexible  in  all  cases,  but  in  the  lan- 
guage of  Judge  Story,  it  .may  be  affirmed 
that  the  real  exceptions  to  it  are  very  few, 
and  generally  stand  upon  some  very  urgent 
pressure  of  circumstances. 

The  case  of  Irick  and  wife  v.  Fulton's 
cx'ors,  3  Graft.  193,  has  been  relied  on  as 
furnishing  a  contrary  rule.  A  slight  ex- 
amination will  show  that  this  is  a  total 
misconception.  Irick  and  wife  sold  and 
conveyed  their  interest  in  a  tract  of  land  to 
Fulton,  both  parties  supposing  that  Mrs. 
Irick  was  entitled  only  to  one  undivided 
interest  therein.     It  was  afterwards  ascer- 


tained that  Mrs.  Irick  was  the  owner  of  the 
entire  tract.  This  court  set  aside  the  sale 
and  conveyance  upon  the  ground  that  the 
parties  only  sold  and  purchased,  and  only 
intended  to  sell  and  purchase,  such  undi- 
vided interest.  The  vendee  supposed  he 
was  merely  purchasing  a  part,  and  in  point 
of  fact  only  paid  for  such  Jjart.  It  would 
therefore  have  been  grossly  unjust  to  per- 
mit him  to  retain  the  whole.  In  this  case 
the  entire  tract  was  sold,  the  purchaser  be- 
lieved he  was  buying  and  actually  paid  for 
the  whole. 

Strong  reliance  has  also  been  placed  upon 
the  case   of   I^ammot  v.  Bowly,  6  Harris  & 
John.  R.  500,  decided  by  the  Supreme  court 
of  Maryland.     The  court  says  **the  question 
presented  for  the  decision   of  this   court,  is 
sittl^ly  this,  whether  a  man   having  a  legal 
title  to  a  parcel  of  land,   but   who   is   igno- 
rant of   his   right,    forfeits   his   title 
325      *to  the  land    by  concealing  his  right 
when  he  knows  that   another  is  about 
to  purchase  it  from  a  third   person,    and  so 
the  court  hold  that   he   is  not   estopped    to 
assert  his  title."     It  must  be  borne  in  mind, 
in  that  case  no  conveyance  of  the  legal  title 
was  executed  by  the  owner ;  nor  does  it  ap- 
pear  that   he  encouraged  the  sale.     Now,  I 
take  it,  there  is  a  wide  distinction  between 
mere  silence  or  acquiescence  on  the  part  of 
the  owner,  and  an   active   participation    in 
an  arrangement  for  the  sale  of  his  property 
to  a    third    person.     In    the  former  case  all 
the  authorities   show    that   the   true  owner 
must  at  the   time    be   acquainted   with  his 
rights,  and  must  have  wilfully  and  culpably 
concealed    them.     It  is   impossible    to   say 
that  a  man  is  guilty  of  a  fraud  in  withhold- 
ing information  of  his  title   when  he  is  ig- 
norant of  its  existence :  and   as   he   is  still 
clothed  with  the  legal  title,  equity  will  not 
interpose  to  divest   him   of   it.     But   when 
the   owner   encourages   the   sale,    when  he 
concurs  in  it  b3'  participating   in    it,  it  be- 
comes   his    own    act,    and    he  will    not   be 
permitted    to   allege   that   he   was   under  a 
misapprehension    of   his   rights  as  to  their 
extent  or  nature    in   point  of  law.     Proctor 
V.  Keeth,  12  B.  Mon.  R.  256,  and  other  cases 
cited    in  Second   I^eading  Cases  in  £quit3'. 
This  is  the  doctrine   of   equitable   estoppel 
recognized  by   the   uniform   current  of  au- 
thorities.    If,  however,  the  owner  not  only 
concurs  in  the  sale  and  encourages  the  pur- 
chase, but  also  unites  in    a   conveyance   of 
the    legal   title,    he   must   encounter  at  the 
threshold    of   his  application  for  relief,  not 
only  the  equity   but   the   legal   title   of  the 
purchaser.      In    such    case,    the    purchaser 
has  not  only  a  superior  equitj",  but  the  law 
on  his  side.     It  is  difficult  to   perceive   any 
ground  which  would  warrant  the  interposi- 
tion of  a  court  of  chancery  against  him. 

Apply  these  principles  to  the  case  under 
consideration.  Let  us  suppose  no  applica- 
tion had  been  made  to  the  court  to  sell  the 
land,  but  that  one  of  the  heirs  had  gone  to 
Zollman,  proposing  to  sell  the  entire 
326  tract,  representing  *that  Mrs.  Moore 
was  the  owner  of  one  moiety,  and  the 
heirs  the  other,  and  that  she  was  willing  to 
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unite  with  them  in  a  deed  conveying  the 
property ;  and  Mrs.  Moore  being  called  on, 
had  expressed  her  approval  of  this  arrange- 
ment, and  had  actually  united  in  the  deed, 
which  was  accepted  by  the  vendee,  and  the 
purchase  money  thereupon  paid ;  will  it  be 
maintained  that  Mrs.  Moore  could  be  after- 
wards heard  to  say  she  was  mistaken  as  to 
her  rights,  that  she  was  owner  of  the  entire 
tract,  and  that  the  sale  should  be  set  aside 
because  an  error  was  committed  in  paying 
one-half  the  principal  money  to  the  heirs, 
instead  of  the  whole  amount  to  herself.  It 
would  be  an  unprofitable  consumption  of 
time  to  discuss  such  a  proposition.  What 
is  the  difference  between  representations  of 
this  kind  directly  made  to  the  purchaser, 
and  such  as  are  made  through  the  medium 
of  a  court  of  justice?  May  not  the  fur- 
chaser  rely  upon  them  as  implicitly  in  the 
one  case  as  in  the  other?  Having  the  sanc- 
tion of  a  judicial  sentence,  they  are  better 
calculated  to  create  confidence  than  when 
privately  made  in  the  country.  The  origi- 
nal bill  upon  which  the  decree  of  sale  was 
obtained,  was  filed  in  the  name  of  Mrs. 
Moore  in  conjunction  with  her  children.  It 
professed  to  be  her  bill,  as  well  as  theirs. 
It  represents  that  she  is  the  owner  of  one- 
half  the  tract,  and  her  children  the  owners 
of  the  other  half;  that  it  would  be  better 
for  the  infant  heirs  that  the  tract  should  be 
sold,  and  their  share  of  the  proceeds  in- 
vested ;  and  the  court  was  asked  to  render  a 
decree  for  such  sale.  The  prayer  of  the  bill 
was  granted,  and  the  sale  made.  Was  the 
purchaser  to  discredit  these  statements? 
Was  he  to  be  wiser  than  the  court  and  the 
parties?  When  they  stated  they  were  joint- 
owners  of  the  tract,  was  it  incumbent  upon 
him  to  make  investigations  of  title,  ei&ploy 
counsel,  and  search  records  to  ascertain 
whether  perchance  one  of  the  plaintiffs  was 
not  the  owner  in  severalty  of  the  entire 
tract?       Suppose     he    had     examined    the 

deed,  as  is  insisted,  it  would  not 
327      *follow    that    he   understood    the  law 

better  than  Mrs.  Moore  and  her  ad- 
visers. He  might  well  say  I  was  equally 
ignorant  as  herself  and  friends  of  the  deci- 
sion of  the  Supreme  court  under  which  she 
was  entitled  to  the  whole  tract.  Let  it  be 
conceded  he  was  correctly  advised  as  to  her 
rights  in  the  premises.  I  will  venture  to 
assert,  that  counsel  would  have  advised 
him,  that  as  Mrs.  Moore  herself  had  asked 
for  the  sale,  and  the  court  had  decreed  it, 
he  might  purchase  with  absolute  safety. 

It  is  true  that  in  Virginia  the  maxim 
caveat  emptor  strongly  applies,  in  judicial 
sales;  but  it  only  applies  as  between  the 
purchaser  and  third  persons  who  are  not 
parties  to  the  suit.  Their  interests  are  not 
affected  by  any  proceedings  that  may  be 
had,  and  the  purchaser  must  always  incur 
the  risk  of  losing  the  estate  by  some  supe- 
rior title.  But  the  court  does  undertake  to 
sell  the  title  of  the  parties  to  the  suit. 
Whatever  that  may  be,  the  purchaser  ac- 
quires it.  He  must  take  care  that  the  sale 
is  made  in  accordance  with  the  decree ;  but 
he  is  not  bound  to  see  to   the   proper  appli- 


<  cation  of  the  purchase  money ;  nor  is  he 
responsible  for  any  error  the  court  may 
commit  in  any  of  the  subsequent  proceed- 
ings. These  are  matters  over  which  be  has 
no  control,  and  as  to  which  he  cannot  be 
heard.  He  has  the  right  to  suppose  that 
the  court,  under  whose  sanction  the  sale  is 
made,  will  distribute  the  funds  according 
to  the  respective  interests  of  those  entitled; 
and  if  an  error  is  committed  in  this  respect 
the  remedy  is  not  against  him ;  but  by  an 
appeal  to  a  higher  court  to  correct  the  dis- 
tribution. Previous  to  the  decree  of  con- 
firmation the  purchaser  has  only  an  inchoate 
contract  with  the  court ;  but  after  the  con- 
firmation, the  purchase  money  paid  and 
the  deed  executed,  he  has  a  complete  and 
perfect  contract,  which  can  only  be  set 
aside  upon  grounds  which  would  vacate  anv 
other  executed  contract.  L^et  it  once  be 
established  that  judicial  sales  may  be  an- 
nulled at  any  length  of  time  for  errors 
328  or  mistakes  not  disclosed  by  *the  rec- 
ord, and  the  laws  authorizing  such 
sales  will  become  a  dead  letter  upon  the 
statute  book.  Who  would  venture  to  pur- 
chase under  such  circumstances,  except  at 
ruinous  losses  to  the  owner,  or  to  improve 
property  so  acquired?  Who  would  incur  the 
hazard  of  buying  from  a  purchaser  at  such 
sale :  for,  if  the  original  purchaser  is  not 
protected,  neither  is  his  vendee.  Under  the 
rule  asserted,  into  whatever  hands  the  prop- 
erty may  pass,  it  is  still  subject  to  the 
equity  of  the  original  owner.  It  is  no  doubt 
true  that  Mrs.  Moore  would  never  have 
brought  the  suit,  or  permitted  it,  had  she 
known  she  was  the  owner  of  the  estate. 
In  such  case  there  would  have  been  no  ne- 
cessity, and,  indeed,  no  ground  for  an  appli- 
cation to  the  court.  But  the  suit  heing 
brought,  and  a  sale  decreed,  the  eaaentiiS 
error  was  in  the  decree  directing  a  distri- 
bution of  the  proceeds  of  sale;  an  error 
which  might  have  been  corrected,  and  the 
mischief  in  some  degree  remedied,  by  the 
exercise  of  reasonable  diligence  on  the  part 
of  Mrs.  Moore  in  a  better  investigation  of 
her  title.  Whatever  may  have  been  the 
haste  exhibited  in  obtaining  the  decree  of 
sale,  (and  with  that  the  purchaser  has  no 
concern,)  the  purchase  money  was  not  paid 
until  more  than  six  months  had  elapsed; 
and  within  that  period  the  mistake  might 
have  been  discovered  and  corrected ;  proba- 
bly even  against  the  purchaser. 

It  is  not  to  be  denied  that  the  greatest 
injustice  was  done  Mrs.  Moore  in  allowing 
her  only  the  value  of  a  dower  interest  in 
the  proceeds  of  sale.  Whether  this  was  the 
result  of  inadvertence,  or  aYi  entire  mis- 
conception of  her  legal  rights,  we  have  no 
means  of  ascertaining.  That,  however,  is 
a  matter  between  her  and  her  children, 
with  which  Zollman  has  no  concern.  It 
cannot  possibly  affect  the  decree,  or  the 
sale  made  under  it. 

It  was  argued,  however,    that  as   the  suit 

proceeded    on    the  assumption  of  a  right  of 

property    in    the  children,  the  effect  of  the 

decree  and  sale   is   simply   to  vest  in 

329      the  ^purchaser  such  title  as  they  had. 
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leaving  the  rights  of  Mrs.  Moore  un- 
affected. This  view  is  based  on  an  entire 
misconception  of  the  effect  of  the  sale,  its 
confirifiation,  and  the  operation  of  the  deed 
made  under  the  order  of  the  court.  The 
prayer  of  the  bill  was  for  a  sale  of  the  tract 
of  land ;  the  decree  directed  a  sale  accord- 
ingly ;  the  commissioner  reported  that  he 
had  sold  the  tract;  and  this  sale  was  con- 
firmed, and  the  commissioner  directed  to 
convey  the  tract  to  the  purchaser;  and  this 
was  done  by  the  deed  executed  4th  January 
1864.  It  is  therefore  too  clear  for  argument, 
that  the  effect  of  these  proceedings  was  to 
convey  the  land  to  the  purchaser,  and  to 
clothe  him  with  the  title  of  all  the  parties 
to  the  suit.  If  this  were  not  so,  it  is  obvi- 
ous that  Mrs.  Moore  would  not  encounter 
the  slightest  difficulty  in  maintaining  her 
action  of  ejectment  against  the  purchaser, 
and  consequently  she  could  have  no  claim 
to  relief  in  equity. 

It  is  not  pretended  that  ZoUman  was  guilty 
of  any  fraud,  misrepresentation  or  other 
unfair  conduct,  or  that  he  was  apprised  of 
the  mistake  or  delusion  under  which  Mrs. 
Moore  was  acting  with  regard  to  her  title. 
He  therefore  occupies  the  impregnable  posi- 
tion of  a  purchaser  for  a  valuable  consider- 
ation without  notice.  How  is  it  possible 
for  a  court  of  equity,  consistent  with  well 
established  principles,  to  disarm  him,  to 
deprive  him  of  an  advantage  honestly  and 
fairly  obtained.  In  this  respect  Zollman 
occupied  a  much  higher  ground  than  that 
of  the  purchaser  in  Storrs  v.  Barker,  6  John. 
Ch.  R.  169,  There  a  feme  covert  seized  of 
land,  devised  it  to  her  husband,  and  died 
leaving  her  father  as  heir  at  law ;  and  the 
husband,  as  devisee,  took  possession  of  the 
land,  and  continued  to  occupy  and  improve 
it;  and  afterwards  sold  the  land  for  a  valu- 
able consideration,  by  the  advice  of  the 
father,  who  disavowed  any  claim  to  the  land 
as  heir  to  his  daughter.  The  father  having 
brought  his  ejectment,  upon  a  bill  by  the 
purchaser  to  stay  the  action,  Chancellor 
Kent,  after  an  elaborate  review  of  all 
S30  *the  authorities,  held  that  the  decla- 
ration of  the  father  of  his  ignorance 
of  the  invalidity  in  law  of  his  daughter's 
will,  if  well  founded  in  point  of  fact,  was 
no  sufficient  defence  against  the  equitable 
bar  to  his  legal  title  arising  from  his  acts 
and  admissions;  inasmuch  as  with  knowl- 
edge of  all  the  facts,  he  was  bound  to  in- 
form himself  of  his  own  title  before  he 
undertook  to  advise  and  encourage  the  sale 
and  purchase  of  the  same  land  by  others ; 
and  he  accordingly  perpetually  enjoined  the 
defendant  from  prosecuting  his  action  at 
law.  It  seems  to  me  that  these  views  and 
the  authorities  cited  effectually  dispose  of 
this  branch  of  the  case. 

It  only  remains  to  notice  two  other 
grounds  taken  in  the  argument.  It  is  in- 
sisted that  Zollman  was  not  a  purchaser 
for  valuable  consideration ;  that  the  fourteen 
thousand  dollars  in  treasury  notes,  paid  by 
him,  were  at  the  time  of  the  sale  of  the 
value  of  two  thousand  dollars  only  in  gold, 
and  at  the  period  of  payment,    of  the  value 


only  of  eight  hundred  and  seventy-six  dol- 
lars in  gold;  while  the  assessed  value  of  the 
land  was  over  six  thousand  dollars.  There 
is  nothing  in  the  record  to  impugn  the 
fairness  of  the  sale ;  it  was  publicly  made ; 
it  was  conducted  by  the  son-in-law  of  Mrs. 
Moore,  who  had  the  strongest  motives  to 
obtain  the  highest  price,  and  at  number  of 
substantial  citizens  of  the  county  were  pres- 
ent  actively  bidding  for  the  property.  No 
complaint  was  made,  no  intimation  ever 
given  that  the  land  did  not  command  a  fair 
price  in  the  then  existing  currency.  And 
now,  after  the  lapse  of  three  years,  this 
Courtis  asked  to  reduce  the  nominal  amount 
of  the  purchase  money  to  its  gold  value, 
and  by  that  standard  to  declare  the  price 
inadequate.  It  is  unnecessary  to  repeat 
what  has  been  so  often  said,  that  real  estate 
after  the  year  1861  did  not  command  in 
Confederate  currency  its  estimated  value 
before  the  war,  nor  is  it  necessary  to  assign 
the  reasons  for  this  condition  of  things.     If 

this  sale  can  be  set  aside  for  inade- 
331      quacy     of     consideration,    *there    is 

scarcely  a  contract  for  the  sale  of  real 
estate  made  during  the  existence  of  the 
struggle,  which  may  not  be  vacated  on  the 
same  grounds.  Besides  all  this,  it  is  too 
late  to  make  such  an  objection  after  the 
confirmation  of  the  sale. 

Another  position  taken  is  that  the  decree 
did  not  authorize  a  sale  for  Confederate 
currency.  A  simple  statement  of  the  facts 
is  a  sufficient  answer  to  this  proposition. 
The  suit  was  brought  in  1863,  when  Con- 
federate money  was  exclusively  in  circula- 
tion; the  bill,  in  asking  for  a  sale,  also 
asked  that  the  proceeds  should  be  paid  to 
the  complainants,  and  invested  for  the  ben- 
efit of  the  infants  according  to  their  re- 
spective interests.  The  bonds  were  payable 
in  Confederate  currency,  in  instalments  of 
six,  twelve  and  eighteen  months ;  with  the 
privilege  to  the  purchaser,  of  discharging 
them  before  maturity;  they  were  returned 
by  the  commissioner  and  filed  with  his  re- 
port, and  the  sale  confirmed  without  objec- 
tion. Mrs.  Moore  at  the  time  resided  with 
her  son-in-law,  who  acted  in  the  double 
capacity  of  receiver  and  commissioner.  She 
was  one  of  the  sureties  in  the  bond  executed 
bj'  him  as  receiver,  by  which  he  was  au- 
thorized to  withdraw  the  bonds  and  collect 
the  purchase  money.  The  proceeds  of  sale 
were  collected  in  November  1863,  and  im- 
mediately distributed  among  those  entitled ; 
Mrs.  Moore  receiving  the  amount  of  her 
supposed  interest.  It  is  impossible,  in  view 
of  all  these  circumstances,  to  suppose  that 
either  of  the  parties  regarded  the  decree  as 
requiring  a  sale  for  coin  or  United  States 
currency.  Such  a  sale  would  have  resulted 
in  a  ruinous  sacrifice  of  the  property.  And 
if  the  decree  had  required  it,  it  is  now  too 
late  to  insist  upon  it,  as  no  such  objection 
was  made  either  before  or  after  the  con- 
firmation ;  nor  before  or  after  the  payment 
of  the  purchase  money,  and  its  distribution 
among  the  parties  before  the  court.  It  has 
been  suggested  that  complete  justice  might 
be     done    in    this    case    by    returning    to 
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332  the  purchaser  the  value  of  the  *Trea8- 
ury  notes  advanced  by  him.  And  I 
was  at  one  time  inclined  to  the  opinion  that 
possibly  Mrs.  Moore  mig'ht  be  relieved  by 
an  arrangement  of  that  sort.  But  a  little 
reflection  has  satisfied  me  that  this  is  not 
only  impracticable  but  unjust.  In  the  first 
place,  this  court  cannot  say  that  the  specie 
value  of  the  currency  was  a  fair  equivalent 
for  that  currency,  or  a  just  compensation 
for  the  land.  We  know  neither  the  source 
from  which  Zollman  derived  his  money, 
nor  the  sacrifices  he  made  to  obtain  it ;  nor 
the  uses  to  which  he  might  have  devoted  it 
but  for  this  purchase.  He  might,  and 
doubtless  would,  have  invested  it  in  the 
purchase  of  other  real  estate  upon  terms 
equally  beneficial  to  himself.  Courts  of 
equity  d^ree  specific  performance  even 
where  the  price  is  grossly  inadequate,  if 
the  purchaser  is  in  no  default.  Certainly 
they  do  not  undertake  to  set  aside  the  con- 
tracts of  parties  except  under  very  peculiar 
and  extraordinary  circumstances.  Nothing 
of  the  kind  is  shown  here  to  justify  the 
interference  of  a  court  of  equity.  But  a 
more  serious  difficulty  in  the  way  is  that 
Zollman  is  not  seeking  the  assistance  of 
this  court  for  any  purpose.  He  stands  upon 
his  legal  and  equitable  rights.  As  he  asks 
nothing,  no  terms  can  be  imposed  on  him. 
He  is  simply  beyond  the  reach  of  a  court  of 
equity. 

I  have  thus  attempted  to  notice   the  prin- 
cipal points  presented  in   the  argument.     I 
have  done  so  because  the  peculiar  hardship 
of  this  case  has  been  strongly  pressed  upon 
us.     The  case  is  a  very  hard  one,  I  am  free 
to  admit:  hard  that  this  poor  widow  should 
be  stripped  in  her  old  age  of  the  little  estate 
derived    from    the    bounty    of   her  friends. 
But   the    struggle   through   which  we  have 
passed  is  a  history  of  afflicting  calamities; 
a  vast  maelstrom  in    which   were  engulphed 
the  fortunes  of  countless  human  beings.     It 
has  been  the  misfortune  of  the  present  court 
to  be  compelled  to  apply  the  severe  rules  of 
law  to  many  cases  which  might  well  excite 
the     commiseration    of     the    hardest 
333      hearts.     We   are    required,  *however, 
to  act  upon  fixed  principles.     We  have 
no  power  of  superseding  or  modifying   the 
law,    or   of  enforcing  the  charities  flowing 
from  natural  equity  and  justice.     It  is  bet- 
ter there  should  be   individual    instances  of 
suffering    and   loss,    than    that  established 
principles  should  be  violated,  and  chaos  and 
confusion  produced   in    the    administration 
of  justice.     These  views  render  it  unneces- 
sary to  consider  the  other  questions  so  elab- 
orately discussed  by  counsel. 

For  the  reasons  stated,  I  am  of  opinion 
the  decree  of  the  Circuit  court  should  be 
reversed,  and  the  bill  dismissed  as  to  the 
appellant  ZoUman. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with   the   record,  that 


the  said  decree  is  erroneous :  Therefore,  it 
is  decreed  and  ordered,  that  the  same  be 
reversed  and  annulled ;  and  that  the  appel- 
lee, Mary  L.  Moore,  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here ;  and  this 
court,  proceeding  to  pronounce  such  decree 
as  the  said  Circuit  court  ought  to  have  pro- 
nounced, it  is  further  decreed  and  ordered, 
that  the  bill  of  review  and  supplemental 
bill  of  the  said  appellee  be  dismissed,  and 
that  she  pay  to  the  appellant  his  costs  by 
him  about  his  defence  in  the  said  Circuit 
court  expended ;  which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court  of  Rockbridge 
county. 

Decree  reversed. 


334 


*Michie  v.  Jeffries  &  at. 

AufiTust  Term,  1871,  Staanton. 


I.  Bonds— Confederate  Contracta--C«5e  at  Bar.— J  lent 
to  6  $5,000.  and  took  his  bond  for  tbe  amonnt  dated 
April  17,  1862,  payable  five  years  after  date,  with 
interest,  and  a  deed  of  trust  on  land  to  secure  the 
debt  The  money  loaned  had  been  deposited  in 
bank  in  January  1861  to  J's  credit,  and  she  girt 
G  a  check  upon  the  bank  for  the  amount  in  tlie 
usual  form.  This  wan  not  a  Confederate  contract, 
and  is  not  liable  to  be  scaled. 

a.  Same— 3ame— Same.— G  afterwards  sells  the  land, 
covered  by  the  deed  of  trust,  to  M.  and  leaves  in 
M*s  hands  enouarh  of  the  purchase  money  to  par 
the  debt  due  to  J;  and  M  undertakes  to  pay  it 
On  the  30th  November  1864,  J  enters  into  an  agree- 
ment with  M.  by  which  J  agrees  to  take  tlOOO  in 
gold  in  full  of  the  bond,  provided  it  is  paid  In  two 
months  from  the  date  of  the  affreemeuL  M  pays 
$865  within  the  two  months,  and  he  pays  UlS  in 
February,  after  the  two  months  is  out:  and  be 
pays  no  more  during  the  war.  M  not  having  ful- 
filled the  agreement,  it  is  not  binding  on  J.  and 
M  must  pay  the  balance  due  upon  the  bond:  credit- 
insr  the  fold  payments  at  2H  for  one:  that  beinff 
the  ratio  a^rreed  upon  by  the  parties  In  their  agree- 
ment 

3.  Same— Usury— Personal  Defence.*— The  bond  and 
deed  of  trust  are  not  tainted  with  usury:  bat  if 
they  were,  it  could  not  be  set  up  for  the  first  time 
in  argument  in  the  appellate  court;  nor  coald  M 
set  it  up  at  any  time;  it  beiuffCs  debt,  and  M  hav- 
ing received  the  money  to  pay  it 

*Usary— Personal  Defence.— In  Dickenson  v.  Bank- 
ers, etc..  Co.,  03  Va.  502.  25  S.  E.  Rep.  548.  the  court 
said:  "Where  land  subject  to  an  usurious  deed  of 
trust  is  conveyed  to  a  e^rantee.  who  assumes  tbe 
payment  ot  the  debt  named  therein  as  a  part  of  tbe 
consideration  for  the  conveyance,  he  cannot  set  ap 
the  usury  as  a  defence  to  a  sale  under  tbe  deed  of 
trust.  He  has  received  a  consideration  for  his 
undertaking  to  pay  the  debt,  and  will  not  be  per- 
mitted to  sret  rid  of  its  payment  by  relying  upon  a 
defence  which  is  personal  to  the  orisrinaJ  debtor, 
and  which  he  has  waived.  Crenshaw  v.  Clark,  5 
Leiirh  69  (side  paere  65) ;  Spencrler  v.  Snapp,  /tf.  519 
(side  paffe  478);  Mlchie  v.  Jeffries.  21  Gratt  SU: 
Christian  &  Gunn  v.  Worsham.  78  Va.  loa" 

See  generally,  monographic  notf  on  **ITsury" 
appended  to  Coif  man  v.  Miller,  26  Gratt 
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4.  Injunction  —  Dissolution  of— Equity  Jurisdiction.*— 

There  beinff  no  doubt  as  to  the  balance  due  upon 
tlie  bond,  the  injunction  granted  to  the  sale  of  the 
land  by  the  trustee,  miirht  have  been  dissolved, 
and  the  bill  dismissed.  But  the  court  may  retain 
the  cause,  and  have  the  sale  made  by  the  trustee 
nnder  its  directions. 

5.  Deeds  of  Trust-Decree  for  Sale  of  Land— Decree  Em- 
bodies  Provisions  of  Deed.— The  deed  being  in  the 
form  firiven  in  the  statute,  the  decree  directinfirthe 
trustee  to  proceed  to  sell  under  and  by  virtue  of 
the  deed,  upon  the  notice  and  terms  stated  in  the 
decree:  the  decree  in  effect  embodies  in  it  the  pro- 
visions of  the  deed,  except  in  so  far  as  they  are 
altered  by  the  decree:  and  the  trustees  must  sell 

accordingly. 

335    «6.  Same- Same— What  Portion  of  Trust  to  Be 

Sold.t-it    is    the   duty   of  a  trustee  not  to 

sell  more  of  the  trust  subject  than  is  necessary 

to  satisfy  the  trust,  unless    the  interest  of  the 

owners  demand  it,  or  they  request  it 

7.  Same— Same—  Same  —  Discretion  of  Trustee. t— It  is 
not  necessary  for  the  court,  before  directing  the 
trustee  to  proceed  to  sell,  first  to  refer  it  to  a  com- 
missioner to  report  how  much  and  what  part  of 
the  trust  subject  shall  be  sold.  It  is  the  duty  of 
the  trustee  to  determine  that  question :  and  if  he 
finds  difficulty  in  doinff  so.  a  reference  to  a  com- 
missioner may  be  made. 

About  the  1st  of  January  1861,  the  sum  of 
six  thousand  dollars  was  paid  into  the  Bank 
of  Virginia,  to  the  credit  of  Mrs.  Martha 
R.  I^.  Jeffries,  then  of  Washington  city,  in 
payment  of  a  debt  that  had  been  some  time 
due  to  her.  Of  this  sum  she  had  drawn  out 
a  thousand  dollars  prior  to  April  1862.  At 
this  date  she  was  living  in  Richmond ;  and 
on  the  19th  of  April  1862,  she  lent  to  P.  J. 
Glover,  of  the  county  of  Albemarle,  five 
thousand  dollars,  giving  her  check  upon  the 
said  bank  in  the  usual  form  for  the  amount ; 
the  money  in  bank  being  the  balance  which 
had  been  deposited  as  stated  above.  For 
this  loan  Glover  gave  to  Mrs.  Jeffries  his 
bond  payable  five  years  after  date  with  in- 
terest payable  semi-annually;  and  he  con- 
veyed to  John  R.  Tucker  a  tract  of  land  in 
the  county  of  Albemarle,  estimated  to  con- 
tain two  hundred  and  twenty-eight  acres, 
being  a  part  of  an  estate  known  as  **the 
Brook  farm,"  in  trust  to  secure  the  payment 

*lnjanctl6n— Dissolution  of— Equity    Jurisdiction.— 

See  principal  case  cited  In  Kinports  v.  Rawson.  86  W. 
Va.  241,  15  S.  E.  Rep.  68.  See  also,  Joot-note  to  Ho^an 
▼.  Duke,  20  Gratt.  244. 
See  generally,  monographic  no^«  on  "Injunction." 
tDeeds  of  Trust— What  Portion  of  the  Trust  to  Be 
Sold— Discretion  of  Trustee.— In  Curry  v.  Hill,  18  W. 
Va.  375,  the  court  said:  "It  Is  the  duty  of  a  trustee 
not  to  sell  more  of  a  trust  subject  than  is  necessary 
to  satisfy  the  trust,  unless  the  interest  of  the  owner 
demands  it.  or  he  requests  it.  and  whether  the 
interest  of  the  owner  requires  it  the  trustee  in  the 
exercise  of  his  discretion  must  determine.  Mlchie 
V.  Jeffries  (t  al.,  21  Gratt.  334." 

The  principal  case  was  also  cited  and  approved,  as 
to  this  point,  in  Cleaver  v.  Matthews,  83  Va.  805,  3  S. 
E,  Rep.  439;  MuUer  v.  Stone.  84  Va.  839,  6  S.  E.  Rep. 
223;  Morriss  v.  Va..  etc.,  Co.,  90  Va.  376.  18  S.  E.  Rep. 
843;  Rohrer  v.  Travers.  11  W.  Va.  155. 


of  the  principal  and  the  punctual  payment 
of  the  interest.  This  deed  is  in  the  form 
given  in  the  statute. 

In  November  1862,  Glover  sold  and  con- 
veyed the  land  mentioned  in  the  deed  of 
trust  to  J.  Augustus  Michie,  at  the  price  of 
$45  per  acre ;  and  the  trust  in  favor  of  Mrs. 
Jeffries  was  recited  in  this  deed,  and  it  was 
agreed  that  Michie  should  retain  in  his 
hands,  and  have  a  right  to  see  to  the  appli- 
cation of,  so  much  of  the  purchase  money 
for  said  lands  as  should  be  sufficient  to 
satisfy  the  said  lien. 

On  the  30th  of  November  1864,  Mrs. 

336  Jeffries   and  *Michie   entered    into  a 
written  agreement,  which  is  called  in 

the  proceedings  *^the  gold  contract.**  In 
this  agreement  the  bond  and  deed  of  trust 
executed  by  Glover  and  the  conveyance  to 
Michie  are  recited,  and  it  is  agreed  between 
the  parties,  that  if  Michie  will  pay  to  Mrs. 
Jeffries  two  thousand  dollars  in  gold, 
within  two  months  from  this  date,  Mrs. 
Jeffries  will  deliver  up  the  said  bond,  and 
acquit  the  said  Michie  from  all  liability  on 
the  same ;  the  said  Michie  binding  himself 
herein  to  make  such  payment  within  such 
time.  And  the  agreement  states  in  the 
conclusion  of  it,  that  Michie  has  paid  to 
Mrs.  Jeffries  $328  in  gold,  as  payment  in 
part  on  that  day  in  pursuance  of  the 
agreement. 

On  the  29th  of  December,  Michie  made  a 
further  payment  in  gold  of  $537;  and  on 
the  21st  and  22d  of  February  1865,  after  the 
sixty  days  had  expired,  he  made  two  pay- 
ments, the  first  of  $206  and  the  second  of 
$207;  both  in  gold.  No  further  payments 
were  made  during  the  war.  And  after  the 
war,  Michie  not  having  paid  anything  on 
the  debt,  Mr.  Tucker,  the  trustee,  at  the 
request  of  Mrs.  Jeffries,  advertised  the  land 
to  be  sold  under  the  deed  of  trust.  The  ad- 
vertisement stated  that  the  trustee  would 
sell  so  much  of  the  land  as  was  necessary 
to  pay  the  balance  of  the  debt,  such  balance 
amounting  to  $1,751.89,  with  interest  from 
the  19th  day  of  April  1865:  up  to  which  time 
Michie  had  paid  the  interest  on  November 
20th,  1864,  before  the  gold  contract  was 
entered  into. 

When  the  sale  was  advertised,  Michie  ob- 
tained an  injunction  from  the  judge  of  the 
Circuit  court  of  Albemarle  county  to  stop 
it.  In  his  bill  he  set  out  the  foregoing 
facts;  and  he  says  when  he  made  the  pay- 
ment in  December  1864,  he  asked  Mrs. 
Jeffries  if  she  required  the  balance  to  be 
paid  within  the  sixty  days ;  she  replied  she 
did  not ;  that  he  might  go  on  and  pay  it  as 
soon  as  he  could ;  and  he  went  on  and  pro- 
cured gold  as  fast  as  he  could,  and  made  the 
two     pa3'^ments     in     February     1865; 

337  *which  left  a  balance  due  from  him  of 
$722,  as    of    the  30th  of  January  1865. 

He  proceeds  to  state  an  arrangement  he 
made  with  Mrs.  Jeffries  when  he  made  the 
last  payment,  by  which  he  was  to  send  at 
gold  prices,  bacon  and  flour  to  the  amount 
of  $200  in  gold,  and  was  preparing  to  send 
negroes  to  Richmond  to  sell  and  make  up 
the  balance,  when  he  was  prevented    by  the 
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raid  of  General  Sheridan,  which  cut  off 
communication  with  Richmond,  and  then  by 
his  own  sickness  for  three  months.  He  in- 
sists that  after  what  had  been  done,  Mrs. 
Jeffries  had  no  right  to  repudiate  the  gold 
contract,  and  upon  the  most  favorable  con- 
struction for  her,  she  was  only  entitled  to 
recover  $722,  with  interest  from  the  30th  of 
January  1865.  And  if  that  contract  was  to 
be  repudiated  the  original  loan  to  Glover 
was  a  loan  of  Confederate  money,  and 
should  be  scaled.  And  making  Mrs.  Jeffries 
and  the  trustee  defendants,  he  calls  upon 
her  to  say  if  the  money  loaned  was  not 
Confederate  money,  and  if  it  was  not  the 
true  understanding  and  agreement  between 
herself  and  P.  J.  Glover,  that  the  debt 
should  be  paid  in  Confederate  money.  And 
he  asks  the  court  to  decide  whether  the  gold 
contract  is  still  in  force,  or  if  it  has  been 
repudiated.  If  it  has  been  repudiated,  then 
he  insists  that  Mrs.  Jeffries  shall  lose  the 
benefit  of  the  last  payment  in  gold,  and 
that  he  shall  be  credited  with  its  value  in 
Confederate  money,  at  the  time  of  the  pay- 
ment; which  would  more  than  extinguish 
the  debt. 

Mrs.  Jeffries  answered  the  bill.  She 
states  that  the  money  was  delivered  to 
Glover  in  the  manner  hereinbefore  stated. 
She  denies  that  she  ever  loaned  Confeder- 
ate money  to  Glover,  or  in  any  way  or 
shape,  directly  or  indirectly,  agreed  to  re- 
ceive payment  of  her  loan  of  $5,000,  in  Con- 
federate money.  She  says  it  was  well 
understood  at  the  time  by  Dr.  Michie, 
that  the  gold  arrangement  was  a  war 
measure,  limited  to  war  times.  She  denies 
that  at  the  time  of  the  payment  of  the  29th 

December  1864,  she  told  Michie  that 
338      she  did  not  require  *the  balance  to  be 

paid  within  the  sixty  days  named  in 
the  contract,  and  that  he  might  go  on  and 
pay  it  as  soon  as  he  could.  On  the  contrary, 
she  well  remembers  that  Dr.  Michie,  when 
he  made  the  payments  in  February,  or  one 
of  them,  said  he  supposed  she  would  not 
receive  it,  because  the  sixty  days  had  run 
out.  But  this  respondent  did  receive  these 
payments.  She  did  so  because  the  war  was 
still  going  on,  and  it  was  in  accordance 
with  the  line  of  policy  which  prompted  her 
to  make  the  gold  contract.  But  in  receiv- 
ing these  payments  in  conformity  with  the 
terms  of  the  contract,  she  did  not,  either  in 
terms,  or  by  implication,  bind  herself  to 
receive  still  other  payments  in  gold  upon 
the  same  terms,  especially  if  the  war  was 
over  at  the  time  they  were  proffered.  She 
has  never  repudiated  the  gold  contract;  but 
abided  by  it  as  long  as  it  lasted.  On  the 
other  hand,  she  never  agreed  to  leave  this 
contract  in  force  for  an  indefinite  period, 
nor  can  her  receiving  the  payments  in  Feb- 
ruary be  so  construed.  Her  receiving  the 
payments  in  February  1865  was  not  done 
under  the  contract,  for  it  was  then  at  an  end, 
but  outside  of  it ;  though  the  payments  were 
taken  upon  the  same  terms  with  those  re- 
ceived under  the  contract.  She  further 
states  that  the  balance  of  $1,751.89,  with 
the  interest  thereon  from    the  19th  of  April 


1861  (for  the  payment  of  which  amount  the 
sale  was  advertised  by  the  trustee),  was 
arrived  at  by  crediting  the  gold  payments 
on  the  $5,000  bond  at  two  and  a  half  times 
their  amount,  that  being  the  ratio  agreed 
on  in  the  gold  contract.  And  she  sets  out 
in  detail   the  credits  endorsed  on  the  lx>nd. 

The  evidence  in  the  cause  is  sufficiently 
stated  in  the  opinion  of  the  court. 

The  cause  came  on  to  be  heard  on  the  22d 
of  May  1867,  when  the  court  held  that 
whether  the  gold  contract  was  or  was  not 
first  limited  to  two  months,  it  was  after- 
wards extended    without    limitation: 

339  but  that  it  was  afterwards  *repudiatcd 
by  Mrs.  Jeffries,  and  this  repudiation 

was  acquiesced  in  by  Michie.  It  was  fur- 
ther held  that  the  original  debt  was  not  a 
Confederate  contract,  and  that  the  debt 
was  not  liable  to  be  scaled.  It  was  there- 
fore decreed  that  the  injunction  l>e  dis- 
solved with  costs  and  damages;  and  that 
Tucker  should  sell  at  public  auction,  to  the 
highest  bidder,  as  trustee,  under  and  by 
virtue  of  the  trust  deed,  the  tract  of  lajid 
conveyed  to  him  in  trust  by  said  deed ;  giv- 
ing notice  of  the  time  and  place  as  directed 
in  the  decree.  And  the  terms  of  sale  were 
to  be ;  cash  enough  to  pay  expenses  of  the 
trust  including  the  expenses  of  the  sale, 
and  the  costs  of  suit ;  and  the  balance  of 
the  purchase  money  in  three  equal  instal- 
ments, ^iLlling  due  respectively  in  one,  two 
and  three  years  from  the  day  of  sale,  with 
interest,  to  be  secured  by  the  bonds  of  the 
purchaser,  with  approved  personal  security ; 
and  a  deed  of  trust  upon  the  land.  And  the 
trustee  was  directed  to  report  to  the  court 
and  return  the  bonds  taken.  Michie  there- 
upon applied  to  the  District  court  of  appeals 
at  Charlottesville,  for  an  appeal;  which 
was  allowed :  and  the  cause  was  afterwards 
transferred  to  this  court. 

Watson  and  Duke,  for  the  appellant. 

Robertson  and  Southall,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  debt  in 
the  proceedings  mentioned,  contracted  on 
the  17th  day  of  April,  1862,  by  P.  J. 
Glover,  with  the  appellee,  Martha  B.  Lf 
Jeffries,  for  the  loan  of  five  thousand 
dollars,  payable  five  years  after  date,  with 
interest  from  the  date,  payable  semi- 
annually, and  secured  by  the  bond  of  the 
said  Glover,  and  a  deed  of  trust  on  real  es- 
tate, was  not,  **  according  to  the  true  under- 
standing and  agreement  of  the  parties,*' 
payable  in  Confederate  States  treasury 
notes,    nor  contracted  with  reference 

340  to  such  notes  as  a  ^standard  of  value ; 
and,  therefore,    that   the   said  debt  is 

not  subject  to  be  scaled  in  the  mode  pre- 
scribed  by  the  acts  of  Assembly  in  such  case 
made  and  provided.  The  money  loaned  had 
been  deposited  by  the  lender  in  the  Bank  of 
Virginia,  in  December  1860,  or  January 
1861,  and  remained  there,  on  deposit,  until 
the  date  of  the  loan,  when  it  was  drawn  out 
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by  the  borrower  on  the  check  of  the  lender. 
The  bank  was  bound  to  pay  specie  or  specie 
funds,  in  discharge  of  the  check,  and  the 
borrower  was  not,  any  more  than  the 
lender,  bound  to  receive  anything  else.  If 
he  received  Confederate  States  treasury 
notes  in  payment  of  the  check,  which  is 
quite  probable,  though  the  fact  does  not 
certainly  appear,  he  received  them  volun- 
tary, without  any  understanding  or  agree- 
ment to  that  effect  with  Mrs.  Jeffries,  and 
even  without  her  knowledge,  and  no  doubt 
because  they  suited  his  purposes  as  well  as 
any  other  money ;  at  least  with  the  excep- 
tion of  specie ;  Which  could  not  then  be 
gotten.  Such  notes  were  then  compara- 
tively little  depreciated,  and  were  of  as 
much  value,  compared  with  specie,  as  bank 
notes  or  any  other  paper  currency,  or  as 
legal- tender  notes  were  when  the  principal 
of  the  debt  became  payable.  The  money 
having  been  deposited  in  bank  before  the 
war,  the  bank  would  no  doubt  have  been 
willing  to  pay  it  out  in  bank  notes,  in  dis- 
charge of  the  check,  if  the  borrower  had 
preferred  or  required  it.  And  if  he  did  not, 
it  was  probably  because  Confederate  States 
treasux7  notes  served  his  purpose  just  as 
well.  The  great  length  of  time  which  the 
debt  had  to  run,  five  years,  confirms  the 
view  that  it  was  not  understood  to  be  pay- 
able in  Confederate  States  treasury  notes. 
The  parties  could  not  then  have  contem- 
plated that  the  war  would  last  so  long,  or 
that  such  notes  would  be  the  currency  when 
the  debt  would  become  payable.  None  of 
the  parties,  neither  the  lender,  nor  bor- 
rower, nor  the  appellant,  the  subsequent 
vendee  of  the  land   conveyed  by    the   deed 

of  trust,    who  assumed   the  payment 
341      of  the  *debt   as  part  of  the  purchase 

money,  contemplated  that  the  debt 
would  be  payable  in  anything  but  good  and 
lawful  money  at  the  time  of  its  maturity ; 
at  least  until  long  after  the  war,  when,  it 
seems  for  the  first  time,  the  appellant  con- 
ceived the  idea  that  it  was  payable  in 
Confederate  money,  and  subject  to  be 
scaled.  The  acts  and  declarations  of  all  the 
said  parties  during  the  war  repel  such  an 
idea.  The  debt  was  treated  as  a  debt  in 
good  and  lawful  money,  in  the  sale  made  by 
Glover  to  the  appellant,  of  the  land  con- 
veyed by  the  deed  of  trust  for  its  security. 
It  is  not  pretended  that  in  that  transaction 
Glover  represented  that  the  debt  was  pay- 
able otherwise  than  in  good  money;  but 
the  effect  of  the  transaction  seems  to  have 
been,  to  leave  in  the  hands  of  the  pur- 
chaser, in  part  payment  of  the  purchase 
money,  so  much  of  it  as  could  be  sufficient 
to  pay,  in  good  money,  the  amount  of  the 
said  debt  at  its  maturity,  with  interest  in 
the  meantirne,  according  to  the  terms  of 
the  bond  and  deed  of  trust,  and  to  impose 
on  the  purchaser  the  obligation  of  making 
such  payments.  The  appellant's  agree- 
ment, on  the  30th  of  November  1864,  to  pay 
two  thousand  dollars  in  gold,  within  two 
months  thereafter,  in  discharge  of  the  said 
debt,  repels  the  idea  that  he  then  considered 
it  to  be  payable  in  Confederate  States 
treasury  notes. 


The  court  is  further  of  opinion,  that  the 
agreement  of  November  30,  1864,  between 
Mrs.  Jeffries  and  the  appellant,  called  in 
the  proceedings  the  **gold  contract,"  being 
exhibit  **F'*  referred  to  in  the  bill,  is  a 
conditional  agreement,  expressly  limited, 
by  its  terms,  to  the  period  of  two  months 
from  its  date ;  and  not  having  been  fully 
performed  by  the  appellant  by  the  payment 
to  her  of  two  thousand  dollars  in  gold  with- 
in that  period,  she  was  not  bound  to  deliver 
up  the  said  bond,  and  acquit  him  of  all  lia- 
bility on  account  of  the  same,  but  he  re- 
mained bound  for  the  full  amount  thereof, 
subject  to  the  credits  endorsed  thereon, 

342  .  crediting   the   gold  payments  *at  two 
and  a   half  times  their  amount,  that 

being  the  ratio  agreed  on  between  the 
parties  in  their  said  agreement  of  Novem- 
ber 30,  1864.  The  state  of  things  which 
existed  when  the  said  agreement  was  en- 
tered into,  the  situation  of  the  parties  at 
that  time,  and  all  the  surrounding  circum- 
stances, concur  in  showing  that  the  parties 
actually  intended  what  the  terms  of  their 
agreement  literally  express,  as  aforesaid, 
and  that  time  is  of  the  essence  of  their 
agreement.  Mrs.  Jeffries  would  not  have 
agreed  to  receive  less  than  one  half  of  the 
amount  of  the  debt  (even  though  paid  in 
gold)  in  full  payment  of  it,  except  under 
the  circumstances  which  surrounded  her  at 
the  time,  and  on  the  terms  and  condition 
expressed  in  the  agreement.  It  was  be- 
lieved by  the  parties  that  those  circum- 
stances would  continue  to  exist  for  at  least 
two  months,  and  therefore  that  period  was 
given  to  the  appellant  for  the  full  perform- 
ance of  the  agreement.  He  well  knew  that 
he  was  bound  by  the  agreement  to  make 
full  payment  within  the  two  months  in 
order  to  be  entitled  to  have  the  bond  deliv- 
ered up,  an  to  be  acquitted  from  all  liabil- 
ity on  account  of  the  same ;  and  therefore 
he  thought  it  necessary  to  ask  her,  as  he 
says  he  did  on  the  29th  of  December  1864, 
when  he  made  her  a  payment  of  $537  in 
gold,  if  she  required  the  balance  to  be  paid 
within  the  sixty  days.  She  denies  this  al- 
legation in  her  answer,  and  there  is  not 
sufficient  proof  of  it  to  overcome  the  effect 
of  such  denial.  But  the  allegation  shows 
that  he  considered  it  necessary  to  procure 
her  consent  within  the  sixty  days,  to  the 
extension  of  the  time  for  the  performance 
of  the  **gold  contract"  beyond  that  period. 
The  court  is  further  of  opinion,  that  the 
said  agreement  having  failed  of  full  effect 
by  the  failure  of  the  appellant  to  make  full 
payment  of  the  said  sum  of  two  thousand 
dollars  in  gold  within  the  said  term  of  two 
months,  it  was  not  revived,  nor  extended  to 
any  period,  definite,  or  indefinite,  and 

343  certainly   not   to   any  period  *beyond 
the     actual     existence    of    the    war, 

(which  alone  had  induced  the  agreement,) 
by  anything  which  occurred  after  the  expi- 
ration of  the  said  term.  The  appellant 
alleges  in  his  bill  that  *'on  the  29th  day  of 
December  1864,  your  complainant  paid  Mrs. 
Jeffries  $537  in  gold ;  at  the  time  this  pay- 
ment was  made,  complainant  asked  Mrs. 
Jeffries    if   she   required   the  balance  to  be 
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paid  within  the  sixty  days;  she  replied 
that  she  did  not,  that  he  might  go  on 
and  pay  it  as  soon  as  he  could."  **He 
proceeded  as  rapidly  as  he  could  to  make 
collections  of  gold,  and  on  the  21st  day  of 
February  1865,  he  made  another  payment 
in  gold  of  $206,  and  on  the  next  day  he 
paid  $207  in  gold,  making,  in  the  two  pay- 
ments, $413,  which  left  a  balance  due  from 
complainant  of  $722,  as  of  the  30th  day  of 
January  1865."  In  answer  to  these  allega- 
tions, Mrs.  Jeffries  says :  '*  Your  respondent 
denies  that  at  the  time  of  the  paj'ment  of 
the  29th  of  December  1864,  she  told  Dr. 
Michie  that  she  did  'not  require  the  bal- 
ance to  be  paid  within  the  sixty  days  named 
in  the  contract,  and  4hat  he  might  go  on 
and  pay  it  as  soon  as  he  could.'  On  the 
contrary,  she  well  remembers  that  Dr. 
Michie,  when  he  made  the  February  pay- 
ments, or  one  of  them,  said  he  supposed 
your  respondent  would  not  receive  it,  be- 
cause the  appointed  time  for  payment  (the 
sixty  days)  had  run  out.  But  in  spite  of 
this  fact,  your  respondent  did  receive  those 
payments.  She  did  so,  because  the  war  was 
still  going  on,  and  it  was  in  precise  ac- 
cordance with  the  line  of  policy  which 
prompted  her  to  make  the  gold  contract. 
But,  in  receiving  these  payments  in  con- 
formity with  the  terms  of  the  contract, 
your  respondent  did  not,  either  in  terms,  or 
by  implication,  bind  herself  to  receive  still 
other  payments  in  gold  upon  the  same 
terms,  especially  if  the  war  was  over  at  the 
time  they  were  proffered."  The  appellant 
and  respondent  were  both  examined  as  wit- 
nesses in  the  case,  and  their  testimony  cor- 
responds with  what  is  stated  in  the  bill 
344  .  and  answer  respectively  as  ^aforesaid. 
There  is  no  other  testimony  on  the 
same  subject,  except  that  of  Judge  Ould, 
which  confirms  that  of  Mrs.  Jeffries.  We 
must  take  the  facts,  therefore,  to  be  as 
stated  by  her,  and  so  taking  them,  there  can 
be  no  doubt  or  difficulty  in  deciding  that  the 
right  to  make  payments  on  the  gold  con- 
tract ended,  at  least  with  the  war,  if  not 
with  the  said  period  of  two  months  from 
its  date.  That  the  appellant  was  himself  of 
that  opinion,  is  conclusively  shown  by  the 
fact  that  he  made  no  pa3'ment  nor  offer  of 
any  payment  on  account  of  that  contract 
after  the  payment  made  in  February  1865, 
as  aforesaid.  She  wrote  him  on  the  24th  of 
April  1866,  and  again  on  the  1st  August 
1867,  stating  her  necessities  for  money, 
urging  him  to  pay  the  interest  due  on  the 
balance  of  his  debt,  and  representing  the 
principal  of  that  balance  to  be  about  eigh- 
teen hundred  dollars.  Both  of  these  letters 
were  received  by  the  appellant ;  and  yet  he 
answered  neither  of  them  until  December 
1,  1867,  more  than  eighteen  months  after 
the  date  of  the  first,  and  four  months  after 
the  date  of  the  second.  He  then  wrote  to 
her,  saying,  * 'I  must  apologize  for  not  an- 
swering the  letter  you  wrote  me  last  sum- 
mer, by  stating  that  I  contemplated  visiting 
Richmond  in  a  short  time,  and  thought  it 
best  to  see  you  in  person  in  regard  to  the 
money   I  owe  you  on  Major  Glover's  bond. 


I  have,  however,  been  prevented  by  business 
from  taking  the  trip,  and  shall  not  be  able 
to  see  you  before  the  month  of  February, 
when  you  may  rely  on  my  paying  you  two 
years*  interest  on  the  remainder  of  said 
bond.  If  you  would  prefer  making  a  rea- 
sonable deduction  on  said  bond,  I  will  make 
an  effort  to  pay  all  of  the  principal  that  has 
not  heretofore  been  paid."  This  letter  is 
inconsistent  with  the  idea  that  the  writer 
then  considered  the  gold  contract  as  still 
subsisting;  and  the  same  maybe  said  of 
another  letter,  written  by  him  to  her,  dated 
March  2,  1868 ;  but  it  is  needless  to  state  its 
contents. 

The  court  is  further  of  opinion  that 

345  the    bond   and  deed  *of  trust  are  not 
tainted  with   usury ;  as  fully  appears 

from   what   has   already  been  said.     But  if 
they  were,  there  are  two  sufficient   answers 
to  the  objection :  1st,  that  it  was   not  made 
in    the    pleadings,    nor  otherwise,    in    the 
court  below,   but  is  made  now,  for  the  first 
time,   in  argument,   in  the  appellate  court, 
and   therefore  it  comes  too  late;  and,  2dly, 
it    comes    from    the    wrong   quarter.      Dr. 
Glover,   on  whom   the  usury  is  supposed  to 
have   been  practiced,  has  waived  the  objec- 
tion, if  it   could  ever  have  been  made,  and 
so  far  as  he   is    concerned,    has,    in  effect, 
paid    the   money.     He   left   it  in  the  appel- 
lant's hands  for  the  use  of  the  creditor,  and 
the  appellant  is  bound  in  good   faith,   both 
to  the  debtor  and  the  creditor,    to  pay   over 
to  the   creditor  the  money  thus  had  and  re- 
ceived  to   her   use.    A  court  of  equity  will 
not   entertain   him   in  his  attempt  to  with- 
hold it.     He  is  met  at  the  door  of  the  court 
by    one   of  its   favorite   maxims,  that  '*he 
who   asks,    must   do,  equity."     In   fact  he 
has  no  e<quity  to  ask.     The  money  is  not  his, 
but    Mrs.    Jeffries'.     He    has    no  claim   to 
nor   i^iterest   in   it.     That   this   is  the  law 
seems    to   be   well   settled,  by  the  Supreme 
court    of   the  United   States,  in  DeWolf  v. 
Johnson,  10  Wheat.  U.  S.    R.  367,  393;  and 
by  this  court  in  Crenshaw's  adra'r  v.  Clark, 
&c.,  5  Iveigh,  65;  and  Spengler  v.    Snapp, 
Id.   478;   all  of  which  cases  were  cited  in 
argument  by  the  counsel  for  the  appellees. 
The  court  is  further  of  opinion,  that  the 
bond  of  Dr.  Glover,  secured  bj'^  the  deed   of 
trust  in   the  proceedings  mentioned,    being 
fully  due  and  payable,  in  good  and  lawful 
money,  subject  only  to  the  credits  endorsed 
thereon ;  and  there  being  no  doubt  as  to  the 
true  balance  due  and  unpaid  on  account  of 
said  debt ;  and  the  trustee  in  the  deed  hav- 
ing  proceeded,   in   strict  pursuance  of   its 
terms,  to  execute  the  trust  thereof;  he  was 
doing  a  lawful  act,  in  a  lawful  way,  when 
his  proceedings  were  arrested    by  the   in- 
junction  awarded  in  this  case.     And 

346  *the  court  below  might  very  well,    not 
only  have  dissolved  that   injunction, 

but  dismissed  the  bill. 

But  the  court  is  further  of  opinion,  that 
while  that  course  might  well  have  been 
pursued,  that  court  had  the  power,  at  its 
election,  to  retain  the  cause,  and  have  the 
trust  executed  under  its  superintendence 
and  direction ;  as  was  done  in   the  case  of 
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Hog>an  V.  Duke  &  als.,  20  Gratt.  244,  cited 
by  the  counsel  for  the  appellant.  That 
coarse  seems  to  be  convenient,  as  it  saves 
the  expense  and  necessity  of  another  suit, 
in  case  one  should  be  necessary,  and  it 
tends  to  ensure  a  due  and  faithful  execu- 
tion of  the  trust.  Certainly,  the  debtor  can 
have  no  good  cause  to  complain  of  such  a 
course. 

The  court  is  further  of  opinion,  that  there 
is  nothing  in  that  portion  of  the  decree  of 
the  Circuit  court,  which  directs  the  trustee 
in  the  said  deed  of  trust  to  proceed  to  Qiake 
a  sale  under  and  by  virtue  of  the  same,  or 
which  prescribes  the  place,  manner  and 
terms  of  such  sale,  of  which  the  appellant 
has  any  just  cause  to  complain.  The 
trustee,  by  the  express  direction  of  the  de- 
cree, must  pursue  the  terms  of  the  deed, 
except  so  far  as  the  decree  directs  other- 
wise, and  the  decree  directs  otherwise, 
only  in  regard  to  the  terms  of  the  sale ;  the 
deed  adopting  the  form  prescribed  by  the 
Code,  which  provides  that  the  sale  shall  be 
for  cash;  while  the  decree  provides  that 
the  sale  shall  be  for  only  so  much  cash  as 
may  be  enough  to  pay  expenses  of  the  trust, 
including  expenses  of  the  sale  and  costs  of 
the  suit,  and  on  a  credit  of  one,  two  and 
three  years,  as  to  the  balance  of  the  pur- 
chase money.  Surely  the  appellant  has  no 
cause  to  complain  of  this  change  of  the 
terms  prescribed  by  the  deed,  and  he  does 
not  complain  of  it.  But  he  complains  that 
the  decree  directs  the  trustee  to  sell  the 
whole  of  the  tract  of  land  conveyed  by  the 
deed ;  whereas  the  Code,  p.  562,  ch.  117,  2  6, 
which  applies  to  this  case,  requires  him  to 
"sell  the  property  conveyed  by  the  deed,  or 

so    much  thereof  as  may   be    neces- 
347      sary."      There     is     ♦no     substantial 

variance  between  the  Code  and  the 
decree  in  this  respect.  It  was  not  the  de- 
sign of  the  framers  of  the  Code  to  make 
any  substantial  innovation  of  the  law  in 
regard  to  deeds  of  trust,  but  merely  to  pre- 
scribe a  general  form  for  such  deeds,  where 
the  parties  do  not  prefer  some  other  form. 
The  object  was,  to  save  labor  in  the  prepa- 
ration of  such  instruments;  and  therefore 
the  section  provides  that  the  sale  shall  be 
for  cash,  and  of  the  property  conveyed  by 
the  deed,  or  so  much  thereof  as  may  be 
necessary.  These  terms  were  prescribed  in 
reference  to  what  was  supposed  to  be  suita- 
ble to  a  majority  of  cases  of  deeds  of  trust. 
When  slavery  existed,  as  was  the  case 
when  the  Code  was  adopted,  slaves  were  a 
common  subject  for  conveyance  by  deed  of 
trust ;  and  slaves  were  generally  sold  for 
cash.  And,  except  when  sold  in  families, 
were  sold  separately,  and  it  was  proper  to 
sell  only  so  many  of  them  as  were  required 
to  satisfy  the  purposes  of  the  trust.  The 
form  of  the  deed  of  trust  prescribed  by  the 
statute  applies  to  * 'property"  generally, 
and  not  to  land  alone.  It  is  the  duty  of' a 
trustee  not  to  sell  more  of  the  trust  subject 
than  the  purposes  of  the  trust  require,  even 
though  the  deed  direct  him,  in  case  of  de- 
fault, to  sell  the  trust  subject,  without  say- 
ing,   **or     so    much     thereof    as    may    be 


necessary  to  satisfy  the  purposes  of  the 
trust."  That  is  always  implied,  unless  a 
contrary  intention  plainly  appears.  The 
decree,  therefore,  in  directing  the  trustee 
to  sell,  * 'under  and  by  virtue  of  the  trust 
deed,"  the  tract  of  land  thereby  conveyed 
to  him,  is  to  be  construed  and  read,  as  if 
the  words,  **or  so  much  thereof  as  may  be 
necessary,"  followed  the  words  above  men- 
tioned. In  saying,  ** under  and  by  virtue  of 
the  trust  deed,"  all  the  terms  of  the  deed, 
and  of  the  law  on  which  it  is  founded,  are,  in 
effect,  embodied  in  the  decree,  except  such 
as  are  therein  expressly  varied.  There  is 
no  ground  to  apprehend  that  the  trustee  will 
not  execute  his  duties  fairly  and  faithfully, 
and  there  is  no  suggestion  of  the 
348  kind  in  the  bill.  In  *hi8  advertise- 
ment of  the  sale  under  the  deed  of 
trust,  he  stated  that  he  would  sell  so  much 
of  the  land  as  might  be  necessary  to  pay 
the  balance  due  upon  the  debt  and  he  will 
no  doubt  make  the  same,  or  a  similar  state- 
ment, in  his  advertisement  of  the  sale  un- 
der the  decree ;  but  whether  he  will  or  not, 
it  will  be  his  duty  to  sell  only  so  much  of 
the  land  as  may  be  necessary  for  the  pur- 
poses of  the  trust.  We  do  not  mean  to  say 
that  he  must  sell  precisely  so  much  as  may 
be  sufficient  to  satisfy  the  purposes  of  the 
trust  and  no  more.  It  may  be  difficult,  or 
impossible  to  do  this,  and  it  may  in  fact  be 
a  breach  of  trust  to  do  it.  He  cannot  so 
divide  and  sell  the  land  as  to  do  unneces- 
sary injury  to  the  owner.  He  is  the  agent 
of  both  parties,  and  must  consult  and  re- 
spect the  rights  of  both.  The  sale  of  a 
part  of  a  tract  of  land,  may  injuriously 
aifect  the  sale  or  value  of  the  balance ;  and 
it  may  be  the  duty  of  the  trustee  to  sell  the 
whole  tract,  or  more  of  it  than  is  required 
for  the  purposes  of  the  trust,  especially  if 
desired  by  the  owner  of  the  land  to  do  so. 
By  duly  considering  the  rights,  interests, 
and  wishes  of  the  parties,  an  intelligent 
and  faithful  trustee  will  rarely  find  any 
difficulty  in  the  discharge  of  his  trust,  and 
when  he  does,  he  can  have  the  difficulty  re- 
moved by  invoking  the  aid  of  a  court  of 
chancery  for  that  purpose.  In  this  case, 
the  parties  are  already  in  court,  and  it  will 
be  easy  to  obtain  that  aid  if  necessary. 
There  is  no  necessity  for  any  preliminary 
reference  to  a  commissioner  to  ascertain  and 
report  how  much,  and  what  part  of  the 
land  should  be  sold.  It  is  the  duty  of  the 
trustee  to  determine  that  question,  and 
the  presumption  is  that  he  is  fully  competent 
and  able  to  do  so.  Should  he  meet  with 
any  difficulty  in  doing  so,  it  will  then  be 
time  enough  to  ask  for  such  a  reference. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Circuit  court,  and 
that  it  ought  to  be    affirmed. 

Decree  affirmed. 


349      *Ram8ey'8  AdmVs  v.  McCue  &  als. 

Auffust  Term.  1871.  Staunton. 
I.  Bonds— Alteration— Time  of— Assumption  by  Court.* 

—Upon  the  question  of  an  alteration  In  the  bond 

*See  monoirraphic  note  on  "Bonds." 
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sued  on.  If  the  case  airreed  does  not  state  tbe 
alteration  was  made  after  the  execution  of  the 
bond,  the  court,  in  pronouncinfir  the  conclusion  of 
law  upon  the  facts,  cannot  assume  that  such  was 
the  fact 

a.  Same — Same— Intention  —  Question  of  Pact.  —  The 

question  as  to  the  time  when,  and  by  whom  and 
with  what  Intent,  an  alteration,  apparent  upon 
the  face  of  a  bond,  was  made,  is  a  question  of  fact 
to  be  ascertained  by  a  jury,  and  cannot  be  inferred 
by  the  court. 

3.  Jiidffment  against  Hlffh  Sheriff— Liability  of  Deputy 
Sheriff— Case  at  Bar.— There  is  a  Judgment  aflrainst 
a  hiffh  sheriff  for  a  fine  for  the  failure  of  one  of  his 
deputies  to  return  an  execution  which,  the  record 
showed,  had  come  to  the  hands  of  the  deputy;  and 
the  hiffh  sheriff  satisfies  the  judgment.  In  fact, 
the  execution  had  been  delivered  to  another 
deputy  who  farmed  the  shrievealty,  who  collected 
the  money,  and  failed  to  pay  it  over,  and  to  return 
the  execution.  The  hiffh  sheriff  may  sue  the  last 
mentioned  deputy  and  his  sureties  on  his  bond, 
and  recover  the  amount  he  had  paid. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Aug-usta  county,  brought  in  April 
1858,  by  Wm.  Ramsey,  and  afterwards  re- 
vived in  the  name  of  his  administrators, 
against  Moses  H.  McCue  and  three  others, 
his  sureties,  upon  a  bond  executed  by 
McCue  as  deputy  of  Ramsey,  sheriff  of  Au- 
gusta. There  was  a  judgment  for  the 
defendants;  and  the  plaintiffs  obtained  a 
supersedeas  to  the  District  court  of  appeals 
at  Charlottesville ;  and  it  was  transferred 
from  thence  to  this  court.  The  facts  are 
stated  by  Judge  Anderson  in  his  opinion. 

faults,  for  the  appellants 

Baldwin,  for  the  appellees. 

350  *ANDERSON,    J.     From    the  facts 

Agreed  in  this  case,  it  appears  that 
William  Ramsey  was  commissioned  and 
qualified  as  sheriff  of  Augusta  county,  for 
the  years  1848  and  1849 ;  and  that  he  farmed 
the  sheriffalty  of  the  whole  county,  for  his 
term  of  two  years,  to  Moses  H.  McCue  as  his 
deputy ;  and  that  at  the  request  of  McCue 
he  consented  to  the  qualification  of  Thos. 
S.  Coalter  and  sundry  other  persons  that 
they  might  act  as  his  assistants.  On  the 
27th  day  of  March  1848  the  defendant  in 
error,  McCue,  with  seven  others,  as  his  sure- 
ties, executed  a  bond  to  Ramsey  in  the  sum 
of  $30,000,  with  condition  that  said  McCue 
should  well  and  truly  perform  the  office  of 
deputy  sheriff  in  such  manner  as  to  keep 
harmless  and  indemnify  the  said  William 
Ramsey  from  all  trouble  and  damage  which 
may  arise  in  consequence  of  the  said  McCue 
being  admitted  to  the  said  office,  &c.  And 
on  the  —  day  of  March  1849,  the  said  Mc- 
Cue, with  three  others,  as  his  sureties,  his 
co-defendants,  executed  another  bond  to 
said  William  Ramsey,  which  is  in  all  re- 
spects a  transcript  of  the  foregoing,  except 
as  to  date,  and  the  recital  of  the  date  of 
Wm.  Ramsey's  commission  in  the  condition 
of  the  bond ;  the  former  reciting  his  com- 
mission as  dated  on  **the  3d   of  January 


1848,"  and  this,  on  **the  3d  day  of  Jannary 
1849. »' 

At  the  December  term  of  the  County  court 
of  Augusta,  1856,  a  recovery  was  had 
against  ^aid  Ramsey,  at  the  suit  of  one 
Shelton,  administrator  of  Thomas  W.  Bas- 
ic ins,  for  a  fine  of  $150,  with  interest  from 
the  23d  of  December  1856,  and  costs,  for 
the  failure  of  Thomas  S.  Coalter,  a  deputy 
sheriff  of  said  Ramsey,  employed  by  said 
McCue,  to  return  an  execution  according  to 
law.  The  execution  was  upon  a  delivery 
bond  for  $202.66,  to  be  discharged  by  the 
sum  of  $101.33,  with  interest  and  costs, 
which  issued  against  H.  M.  Harris  and 
others,  for  the  benefit  of  said  Baskins,  on 
the  10th  of  September  1849,  and  which  the 
records    of  the    clerk's   office   show, 

351  *came  into  the  hands  of  said  Coalter, 
and  had  not  been  returned  according 

to  law. 

Ramsey  paid  the  fine,  and  learninfi:  after- 
wards that  Coalter  had  placed  the  execution 
in  the  hands  of  McCue,  and  that  he  was 
the  party  in  default,  he  instituted  this  pro- 
ceeding against  him  and  his  sureties,  upon 
their  bond  of  1849,  to  recover  the  money  he 
had  paid  on  Baskins'  execution ;  and  proved 
that  McCue  had  taken  the  execution  from 
Coalter,  collected  the  money  upon  it  him- 
self, and  failed  to  pay  it  over,  or  to  return 
the  execution.  It  is  further  stated,  that  to 
sustain  the  issue  on  the  plea  of  non  est 
factum,  the  defendants  *^  proved  that  that 
part  of  the  bond  sued  upon,  which  recites 
the  date  of  the  commission  of  said  Ramsey 
as  sheriff,  as  is  disclosed  by  an  inspection  of 
said  bond,  originally  read  thus :  by  virtue 
of  a  commission  dated  the  3d  day  of  Jann- 
ary 1848,"  and  that  the  same  had  been 
altered,  so  as  now  to  read  *^the  3d  day  of 
January  1849,  instead  of  1848,  and  that  so 
altered,  said  bond  was  produced  on  the  trial 
of  the  cause,  from  the  custody  of  the  plain- 
tiff." Upon  the  case  thus  agreed,  the 
Circuit  court  held,  that  the  law  was  for  the 
defendants,  and  so  gave  judg-ment. 

The  learned  counsel  for  the  defendants, 
in  support  of  that  judgment,  argued,  first, 
that  the  facts  agreed  are,  in  effect,  that  the 
alteration  was  made  subsequent  to  the  exe- 
cut  ion  of  the  bond ;  and,  secondly,  if  this 
is  not  so,  the  bond,  being  in  the  custody 
of  the  party  who  produces  it,  and  claims 
under  it,  and  the  alteration  being  of  a  ma- 
terial part,  it  devolves  on  him  to  explain 
how  it  was  made ;  and  in  default  of  such 
explanation  the  law  presumes  it  was  made 
by  him  without  the  consent  of  the  oblig^ors, 
subsequent  to  the  execution  of  the  bond : 
and  that  in  either  case,  the  instrument 
sued  on  was  not  the  deed  of  the  defendants. 

With  regard  to  the  first  point,  it  is  a 
question  as  to  what  are  the   facts  agreed. 

In  the  clause  above  cited,  the  fact  of  the 
alteration     of    the    bond     is    clearly 

352  affirmed.     *But  when  that  alteration 
was  made,  whether  before,  or  after, 

or  at  the  time  of  the  execution  of  the  bond, 
I  do  not  think  is  asserted.  It  seems  to  me 
that  it  may  with  more  reason  be  claimed, 
that  the  previous  language,   in  the   state- 


842 


21  GRATT. 


Ramsby's  Adm'rs  V,  McCuB  8l  ai«s. 


363,  354,  355 


meut  of  facta  agreed,  import  that  the  alter- 
ation was  made  before  the  execution  of  the 
bond ;  or  that  the  bond  was  executed  in  its 

£  resent  form.  The  language  is,  *'that  said 
[cCue,  while  in  office,  executed  a  bond  with 
Washington  Swoope,*'  &c.,  '*which  bond  is 
dated  March  1849,  and  is  in  the  words  and 
figures  following,  to  wit:'*  then  recites  the 
bond,  with  the  condition  precisely  as  it 
now  reads.  **This  bond,  dated  March 
1849,"  and  reciting  the  date  of  Ramsey's 
commission,  as  of  ^Hhe  3d  day  of  January 
1849,"  it  is  affirmed  was  executed  by  McCue 
and  his  sureties.  But  the  whole  statement 
of  facts  agreed  must  be  taken  together, 
and  if  this  construction  is  in  convict  with 
the  language  first  cited,  it  might  be  re- 
garded as  a  reason  for  rejecting  it.  But  I 
can  perceive  no  incompatibility  in  the  two 
clauses,  as  I  have  construed  them.  But 
take  them  both  together,  the  language 
would  seem  to  import,  that  the  bond  as 
originally  drawn  recited  the  date  of  Ram- 
sey's commission  as  of  the  3d  day  of  Janu- 
ary 1848 ;  but  it  was  altered  so  as  to  read, 
^'the  3d  day  of  January  1849;"  and  after 
being  so  altered,  it  was  executed  by  McCue 
and  his  sureties ;  that  is,  they  executed  a 
bond  of  which  this,  in  its  present  form  and 
shape,  is  an  exact  copy.  This,  it  seems  to 
me,  is  the  fair  construction  of  the  lan- 
guage ;  at  least  it  may  be  said  with  more 
reason,  that  such  is  in  effect  the  facts 
agreed  upon  on  this  subject,  than  the  con- 
struction contended  for  by  the  learned 
counsel  for  the  defendants.  If  the  view  I 
have  taken  of  the  agreement  of  facts  is 
correct,  it  is  decisive  of  the  case,  on  a 
special  verdict  or  facts  agreed,  unless  the 
judgment  can  be  sustained  upon  the  other 
issue. 

But  if  I  am  mistaken  in  this  view,  and 
the  facts  agreed  do  not  affirm  that 
353  the  bond  was  executed  in  its  ^present 
shape,  but  assert  that  it  was  altered 
in  the  particular  mentioned,  without  affirm- 
ing when  the  alteration  was  made,  whether 
at  the  time  of  its  execution  or  before  or 
since ;  how  does  it  appear  that  the  altera- 
tion was  made  subsequent  to  the  execution? 
It  is  argued  that  it  is  a  material  alteration, 
and  unexplained,  and  the  bond  being  in 
the  custody  of  the  party  who  produced  it 
and  claims  under  it,  the  presumption  of 
law  is,  that  it  was  made  subsequent  to  its 
execution,  and  without  the  consent  of  the 
obligors. 

Whether  or  not  it  is  a  material  alteration, 
I  deem  it  unnecessary  in  this  case  to  in- 
quire. Admitting  the  facts  as  stated,  to 
have  been  agreed,  I  cannot  admit  the  con- 
clusion of  law  as  drawn  from  them.  If 
such  conclusion  be  fairly  deducible  from 
the  facts  stated,  it  is  not  a  conclusion  of 
law,  but  a  conclusion  of  fact;  and  cannot 
be  drawn  by  the  court  in  a  special  verdict, 
or  case  agreed.  And  not  being  found,  the 
court  in  pronouncing  the  conclusion  of  law 
upon  the  facts,  cannot  deem  it  to  exist. 

But  I  would  not  be  understood  as  indica- 
ting an  opinion  that  such  a  conclusion  of 
fact  is   warranted  from  the   facts   agreed. 


Upon  this  question  there  has  been  some 
contrariety  of  opinion.  The  rule  of  the 
common  law  seems  to  have  been,  that  an 
alteration  or  interlineation  in  a  deed,  in  the 
absence  of  any  opposing  testimony,  would 
be  presumed  to  have  been  made  before  the 
deed  was  finally  executed ;  because  the  law 
will  never  presume  fraud  or  forgery  in  any 
person.  Co.  I^itt.  225  b.  n.  (1).  Omnia 
presumuntur  rite  esse  acta.  The  rule  is  laid 
down  by  Greenleaf  thus:  **Generally 
speaking  (he  says),  if  nothing  appears  to 
the  contrary,  the  alteration  will  be  pre- 
sumed to  be  contemporaneous  with  the 
execution  of  the  instrument.  But  if  any 
ground  is  apparent  on  the  face  of  the  in- 
strument, the  law  presumes  nothing,  but 
leaves  the  question  of  the  time  when  it  was 
done,  as  well  as  that  of  the  person  -  by 
whom  and  the  intent  with  which  the  alter- 
ation   was  made,   as  matters  of  fact, 

354  to  be  *ultimately  found  by  the    jury, 
upon   proof    to    be   adduced    by    the 

party  offering  the  instrument  in  evidence. 
1  Greenleaf  £v.,  sec.  564.  See  also,  2 
Pars,  on  Contracts,  note  a,  p.  228.  Ac- 
cording, then,  to  the  rule  as  laid  down  by 
this  eminent  jurist,  even  when  there  is  any 
suspicion  of  unfairness  upon  the  face  of 
the  instrument,  the  time  \\hen  the  altera- 
tion was  made,  by  whom,  and  with  what  in- 
tent, is  a  question  of  fact  to  be  decided  by 
a  jury,  and  consequently  cannot  be  inferred 
by  the  court  upon  a  statement  of  facts 
agreed.  Also  in  note  1  to  the  text  which  I 
have  quoted,  it  is  said  that,  '4t  is  gener- 
ally agreed,  that  inasmuch  as  fraud  is 
never  to  be  presumed,  therefore,  if  no  par- 
ticular circumstances  of  suspicion  attach  to 
an  altered  instrument,  the  alteration  is  to  be 
presumed  innocent,  or  made  prior  to  its 
execution.  And  numerous  authorities  are 
cited  in  support  of  the  doctrine  as  stated. 
But  it  is  unnecessary  that  this  point  should 
now  be  decided.  I  deem  it  proper  to  state, 
however,  that  there  are  no  circumstances 
attaching  suspicion  to  this  instrument,  or 
impugning  its  genuineness. 

There  is  no  other  ground  upon  which  it 
is  contended  that  the  judgment  is  right. 
It  is  that  the  recovery  against  Ramsey  is 
for  the  default  of  Coalter;  and  that  it  is 
not  competent  for  him  now  to  recover 
against  McCue  for  such  default.  It  is  very 
clear  that  if  Ramsey  had  been  aware  of  the 
fact  that  McCue  was  the  real  defaulter,  and 
had  proved  it  in  that  case,  he  could  not 
have  defeated  the  plaintiff*s  recovery  by 
such  proof.  And  in  a  suit  by  Ramsey 
against  McCue,  can  the  latter  defend  him- 
self by  pleading  that  the  recovery  was 
against  Ramsey  for  the  default  of  Coalter 
in  not  returning  the  execution?  To  such 
defence  it  would  be  a  sufficient  reply,  that 
McCue  took  the  execution  from  Coalter, 
collected  the  money  on  it  himself,  and  kept 
both  the  money  and  the  execution ;  and 
that  Ramsey  had  to  pay  the  money  to 

355  the  creditor,   which  McCue,  *and  not 
Coalter,    had    collected    and    used.     I 

do  not  think  there  is  anything  in  this  ob- 
jection.    But,    if   there    was,    it  could  not 
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avail  the  defendants  in  error,  under  the 
pleadings  in  the  cause.  The  fifth  assign- 
ment of  breach  in  the  declaration  alleges 
the  facts  as  proved.  And  the  defendants 
having  taken  issue  upon  the  allegations, 
they  could  not  object  to  the  proof.  I  am  of 
opinion,  therefore,  that  the  judgment  of  the 
Circuit  court  is  erroneous,  and  ought  to  be 
reversed. 

The  other  judges  concurred  in  the  opin- 
ion of  Anderson,  J. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  is  erroneous:  Therefore, 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  plaintiffs  re- 
cover against  the  defendants  their  costs  by 
them  expended  in  the  prosecution  of  their 
writ  of  supersedeas  aforesaid  here ;  and  this 
court,  proceeding  to  render  such  judgment 
as  the  said  Circuit  court  ought  to  have  ren- 
dered, it  is  further  considered  that  the 
plaintiffs  recover  against  the  defendants 
thirty  thousand  dollars,  the  debt  in  the  dec- 
laration mentioned,  and  their  costs  by  them 
about  their  suit  in  the  said  Circuit  court 
expended.  But  this  judgment  is  to  be  dis- 
charged by  the  payment  of  one  hundred  and 
fifty-five  dollars  and  eighty-three  cents, 
that  being  the  amount  of  damages  sustained 
by  reason  of  the  breaches  assigned  in  the 
declaration,  of  the  condition  of  the  writing 
obligatory  therein  mentioned,  as  appears 
by  the  case  agreed,  with  interest  thereon, 
to  be  computed  after  the  rate  of  six  per  cen- 
tum per  annum  from  the  23d  day  of 
December  1856,  till  payment,  and  the  costs 
last  aforesaid ;  which  is  ordered  to  be  certi- 
fied to  the  said  Circuit  court  of  Augusta 
county. 

Judgment  reversed. 
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Auffust  Term.  1871,  Staunton. 
I.  Chancery  Practice— BUI  of  DUcovery— Time  of  Pil- 
ing.*—if  a  discovery  from  the  plaintiff  is  necessary 
to  enable  the  defendant  to  make  his  defence  at  law, 
he  must  file  his  bill  for  the  discovery  before  the 
Judgment  has  been  rendered  against  him.  And 
he  cannot  go  into  equity  for  discovery  and  relief 
afirainst  the  judgment,  after  it  has  been  rendered. 

^Chancery  Practice— Bill  of  Discovery— Time  of  Pil- 
ing.—See  foot-note  to  Haseltine  v.  Brickey,  16  Gralt 
116. 

Equitable  Relief— New  Trial— What  Applicant  Must 
Show.— In  Adams  v.  Hubbard.  25  Gratt.  182,  the 
court  said:  "The  rules  governing  courts  of  equity  In 
awarding  new  trials  in  actions  at  law  are  well  settled. 
The  party  applying  for  relief  must  show  that  he  has 
a  good  defense,  ofwhlch  either  he  had  no  knowledge 
until  after  judgment,  or  that  he  was  prevented 
from  making  it  by  fraud  or  accident  or  some  act  of 
the  adverse  party,  unmixed  with  negligence  or 
fault  on  his  part.  2  Rob.  Prac.  213;  Green  &  Suttle 
v.  Massie,  21  Gratt.  356." 

See  also,  principal  case  cited  as  authority  on  this 


2.  Chancery  Practice— Bill  without  Equity- No  Objec 
tlon  Madc.+— If  at  the  hearing  of  a  cause,  the  case 
made  upon  the  pleadings  and  proofs.  Is  one  of 
which  a  court  of  equity  has  no  jurisdiction,  the 
bill  should  be  dismissed:  though  the  defendant 
has  made  no  objection  to  the  jurisdiction,  either 
by  demurrer,  plea  or  answer,  but  has  defended 
himself  on  the  merits.  And  In  such  a  case,  an 
appellate  court  will  reverse  a  decree  In  favor  of 
the  plaintiff,  and  dismiss  the  bill,  though  no  objec- 
tion to  the  jurisdiction  was  taken  in  the  court 
below. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Warren  county,  in  a  suit 
pending  therein,  in  which  Thomas  B. 
Massie  was  plaintiif,  and  Green  &.  Battle, 
partners,  were  defendants.  The  bill  alle^^es 
that  Massie,  in  November  1856,  was  the 
accommodation  endorser  of  John  W.  McKaj» 
upon  a  negotiable  note  in  the  Fanners* 
Bank  of  Alexandria,  for  the  sum  of  nine 
hundred  dollars,  discounted  for  the  benefit 
of  Green  &  Suttle.  That  McKay,  expect ing* 
to  get  indulgence  upon  said  debt,  obtained 
from  Massie  his  endorsement  upon  a  num- 
ber of  printed  forms  of  negotiable  notes 
signed  by  McKay,  blank  as  to  sums  and 
dates,  for  the  sole  purpose  of  being  used  for 
the  renewal  of  this  note  of  $900,  according 
to  the  usages  of  the  bank.  That  the  debt 
was  afterwards  reduced  to  $600 ;  which  sum 
was  due  at  the  death  of  McKay,  on  the 
24th  of  May  1857. 

point  in  Ayres  v.  Morehead,  77  Va.  B88 ;  Oorey  v. 
Moore,  86  Va.  738, 11  S.  £.  Rep.  114.  See  also.  foift-moU 
to  Haseltine  v.  Brickey,  16  Qratt  116. 

tChancery  Practice— Bill  without  BquHy— No  Obfec 
tlon  Made.— The  proposition  advanced  by  the  princi- 
pal case  that  where  the  case  made  on  the 
pleadings  and  proof  is  one  of  which  a  conrt  of 
equity  has  no  jurisdiction,  the  bill  should  be  dis- 
missed even  though  the  defendant  has  made  no 
objection  to  the  jurisdiction  and  has  defended  him> 
self  on  the  merits,  has  met  with  approval  in  Salamone 
V.  Keiley,  80  Va.  96:  Polndexter  v.  Burwell.  88  Va. 
512;  Oraveley  v.  Qraveley.  84  Va.  151.  4  $>.  E,  Repu 
218;  Buffalo  v.  Town  of  Pocahontas,  85  Va.  235.  7 
S.  E.  Rep.  288:  Morehead  v.  De  Ford,  6  W.  Va.  321; 
Slack  V.  Jacob,  8  W.  Va.  665.  See.  in  accord,  Hudson 
V.  Kline,  9  Oratt.  879. 

But,  though  a  bill  on  its  face  may  not  state  a  case 
proper  for  equitable  jurisdiction,  yet  other  matter 
appearing  in  the  progress  of  the  cause  may  supply 
the  defect,  the  defendant  not  having  demurred  Co 
the  bill.  See  the  principal  case  cited  as  authority 
in  Salamone  v.  Keiley.  80  Va.  95 ;  Oraveley  v.  Qrave- 
ley. 84  Va.  151, 4  S.  E.  Rep.  21&  In  Salamone  v.  Keiley, 
80  Va.  95.  the  court  said  :  "This  view  (the  one  above 
laid  down  last)  is  countenanced  by  the  case  of  Green 
&  Suttle  V.  Massie.  supra,  where  it  was  held  that  'if 
at  the  hearing  of  a  cause  the  case  made  upon  the 
ijleadina*  ond  the  proofs  is  one  of  which  a  court  of 
equity  has  no  jurisdiction  the  bill  should  be  dis- 
missed.* thus  indicating  that  the  court  considered 
that  there  being  no  demurrer,  a  defective  bill  may 
be  supplemented  by  the  answer  and  the  evidence.** 

See  also,  in  accord.  Ambler  v.  WarwlclL,  1  Lelgb 
195. 

Indeed  the  objection,  that  the  case  does  not 
present  proper  grounds  for  equitable  interference. 
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557  *It   is   further  alleged  in  the  bill, 

that   after   the   death  of  McKay,  and 
after   his   estate   was   ascertained  to  be  in- 
solvent. Green  &  Suttle  claimed  to  hold  two 
other  negotiable  notes  of  McKay,  endorsed 
by   Massie ;  one  dated  the  8th  of  May  1857, 
for   $610.97,  and    the  other  dated  the  22d  of 
May  1857,  for  $162.49;  both  payable  at  said 
bank.     That   suit   was  brought  upon  these 
notes,     and     judgments   rendered    against 
Massie.     He   charges   that   these  notes  are 
two  of  the  blank  notes  endorsed  by  him  for 
the    renewal   of  the   note   of  $900 ;  that  the 
blanks   had   been    filled,    as   to    dates   and 
sums,  by  Green  &    Suttle  after  the  death  of 
McKay,  and  to  cover  some  liabilities  on  his 
part  to  Green  &  Suttle,  other  than  the  debt 
of  S900.     He    avers  that  he  had    no   means 
of  proving    these  facts   in  the   suit  at  law, 
and  he  was    therefore   compelled   to  submit 
to  a  judgment.     He   charges  that  the  said 
notes  are  two   of  the    blanks   endorsed    by 
him  for  McKay   for  the  renewal  of  the  note 
for  $900,  which  were   placed   by  McKay  in 
the  hands   of   Green   &  Suttle  for  that  pur- 
pose   and  no  other ;  and  that  they,  without 
any  authority  from  McKay  or  the  plaintiff, 
and    in    violation 'of  the  understanding  of 
the    parties,    filled   up   the   blanks  in  them 
with  sums  of  money  to  cover  other  indebt- 
edness   of   McKay   to   them;  and   this  was 
done  after  the  death  of  McKay,  and  after  it 
was   ascertained    that    he     was    insolvent. 
And   making   Green   &    Suttle  defendants, 
he   calls    upon  them  to   answer;  and  prays 
for  an  injunction  to  the  judgments,  and  for 
general  relief. 

Suttle  answered  the  bill.  He  denies  that 
the  blanks  were  placed  in  the  hands  of 
Green  A  Suttle  for  the  purpose  of  renewing 
the  note  of  $900 ;  but  says  that  said  notes, 
for  said  purpose,  were  deposited  singly, 
and  not  long  in  advance  of  the  time  of  re- 
newal.    He   denies   that  the  note  of  $610.97 

may  be  made  for  the  first  time  in  the  appellate 
court  :  and  the  appellate  court  will  reverse  a  decree 
in  favor  of  the  plaintiff  and  dismiss  the  bill  if  the 
cause  appear  by  the  record  to  be  not  proper  for 
the  court  of  equity,  though  no  objection  to  the 
jurisdiction  was  made  in  the  lower  court  Green 
V.  Massie,  21  Gratt.  356;  Buffalo  v.  Town  of  Poca- 
hontas. 85  Va.  2-25,  7  S.  E.  Rep.  238  :  Witz  V.  Mullin,  90 
Va.  807,  20  S.  E.  Rep.  783:  Slack  v.  Jacob.  8  W.  Va.  (B5. 

In  this  last  case  (Slack  v.  Jacob)  it  was  insisted  by 
the  defendants  in  their  argument  before  the  appel- 
late court  that  the  bill  did  not  on  its  face  show 
sufficient  matter  to  give  a  court  of  equity  jurisdic- 
tion of  the  matters  and  thinsrs  therein  alleged.  But 
the  plaintiff's  counsel  maintained  that  the  question 
of  jurisdiction  could  not  be  considered  by  the  appel- 
late court  at  that  late  hour,  since  there  had  been  no 
demurrer  to  the  bill  nor  objection  taken  to  the 
jurisdiction  in  the  court  below  by  plea  or  answer. 

But  the  court  said :  **We  think,  upon  the  authority 
of  the  cases  of  Hudson  v.  Kline,  9  Gratt.  379;  Arm- 
strong's Adm'r  V.  Pitts.  13  Gratt.  243;  Jones  v. 
Bradshaw.  10  Gratt.  365,  and  Green  &  Suttle  v. 
Massie.  21  Gratt  356,  that  the  plaintiff's  objection  is 
not  well  taken.** 

See  also,  in  accord,  Morgan  v.  Carson.  7  Leig^h  288: 
Tapp  V.  Rankin,  9  Leigh  478. 


was  a  note  deposited  by  McKay  for  the  re- 
newal of  the  note  of  $900,  or  that  it  was 
put  into  their  hands  for  any  other  purpose 
than  the  one  to  which  it  was  applied ;  and 
he    states    the   consideration    of   the 

358  *note.  He  also  says  that  the  note  for 
S162.49  was  delivered  to  Green  &  Sut- 
tle by  McKay  in  his  lifetime ;  and  he  states 
the  consideration  of  that  note.  He  admits 
the  blanks  in  the  notes  were  not  filled  up 
until  after  the  death  of  McKay ;  but  avers 
that  they  were  filled  up  with  the  amounts 
agreed  upon  with  McKay,  and  for  which  he 
was  their  debtor.  He  denies  all  the  allega- 
tions of  the  bill  not  admitted  to  be  true. 

Green  also  answered,  stating  that  he  did 
not  live  in  Alexandria,  and  was  not  an  ac- 
tive member  of  the  firm,  and  he  refers  to 
and  relies  upon  the  answer  of  Suttle. 

The  cause  came  on  to  be  heard  on  the  26th 
of  August  1867,  when  the  court  made  a  de- 
cree perpetuating  the  injunction :  and 
Gr^en  &  Suttle  obtained  an  appeal  to  the 
District  court  of  appeals  at  Winchester ; 
from  which  it  was  transferred  to  this  court. 

The  case  was  elaborately  argued  on  its 
merits  by  Williams  &  Son,  Conrad  and  H. 
W,  Sheffey,  for  the  appellants;  and  Robert 
Johnston  and  Giles  Cook,  for  the  appellee : 
but  it  was  decided  by  the  court  upon  a  pre- 
liminary question. 

STAPLES,  J.  Courts  of  equity  relieve 
against  judgments  at  law,  upon  the  ground 
that  the  party  injuriously  affected  thereby 
has  a  defence  of  which  he  could  not  have 
availed  himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  himself,  but 
was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  neglect  on  his 
part.  If  the  facts  upon  which  the  applica- 
tion for  relief  is  based,  are  known  to  the 
party  at  the  time  of  trial  in  the  Law 
court,  it  is  his  duty  to  bring  them  to  the 
consideration  of  that  court,  or  furnish  some 
reasonable  and  satisfactory  excuse  for  his 
failure  to  do  so. 

If  they  can  be  established  only  by  an  ap- 
peal to  the  conscience  of  the  adverse  party, 
it     is     his   duty    to    file     a     bill    of 

359  *discovery;  and   obtain   a  stay  of  the 
trial    at    law    until    the   discovery  is 

obtained. 

The  cases  fully  establish,  that  after  a 
trial  at  law  a  party  to  entitle  himself  to 
have  a  new  trial  granted  by  a  court  of 
equity,  must  show  that  he  has  been  guilty 
of  no  laches;  that  he  has  done  everything 
that  could  be  reasonably  required  of  him  to 
obtain  relief  at  law.  Without  such  excuse, 
which  is  to  be  judged  of  according  to  the 
circumstances,  he  cannot  get  relief  in 
equity.  2  Rob.  Prac.  213,  and  cases  cited; 
Brooke  President  in  Faulkner's  adm*r  v. 
Harwood,  6  Rand.  133. 

And  so  a  defendant  who  suffers  judgment 
to  go  against  him  by  default,  without  an 
effort  to  procure  the  attendance  of  wit- 
nesses in  his  behalf,  or  an  appeal  to  the 
conscience  of  the  adverse  party,  where  that 
is  necessary,  can  have  no  better  claim  to 
the  assistance  of  a  court  of  equity  than  a 
defendant  who   submits   his   case  to  a  jury 
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without    the   exercise   of   due   diligence  in 
preparing  for  his  defence. 

Although  the  earlier  decisions,  in  some 
instances,  may  have  relaxed  these  rules, 
they  are  now  the  established  doctrines  of 
courts  of  equity ;  as  will  be  apparent  by  a 
reference  to  some  of  the  adjudicated  cases. 
In  Barber  v.  Elkins  &  Simpson,  1  John.  Ch. 
R.  465,  Chancellor  Kent  held  that  where  a  de- 
fendant in  an  action  at  law  has  not  used 
due  diligence  in  applying  to  a  court  of 
equity  for  a  discovery  to  assist  his  defence 
at  law  if  necessary,  he  cannot,  after  a  ver- 
dict against  him,  obtain  the  aid  of  a  court 
of  equity  to  stay  the  proceedings  at  law, 
or  have  a  new  trial.  Duncan  v.  I^yon,  3 
John.  Ch.  R.  announces  the  same  princi- 
ples. 

In  Brown  v.  Swan,  10  Peters.  U.  S.  R. 
497,  Judge  Wayne,  delivering  the  opinion 
of  the  Supreme  court  of  the  United  States, 
uses  the  following  language:  **The  general 
rule  is  that  after  a  verdict  at  law,  a  party 
comes  too  late  with  a  bill  of  discovery. 
There  must  be  a  clear  case  of  accident, 
surprise  or  fraud  before  equity  will 
360  ^interfere.  Such  now  is  the  estab- 
lished doctrine  in  Kngland;  and  has 
been  for  a  long  time  the  doctrine  of  the 
United  States."  See  also  Thurmond  v. 
Durham,  3  Yerg.  R.  99;  Harrison  v.  Har- 
rison, 1  I/itt.  R.  137 ;  Alley  v.  Ledbetter,  1 
Dev.  Eq.  R.  449;  Foltz  v.  Powrie,  &c.,  2 
Desau.  R.  40. 

These  cases  are  supported  by  the  general 
current  of  authorities  in  Virginia.  In 
Faulkner  v.  Harwood,  6  Rand.  125,  it  was 
decided  that  bill  of  discovery  to  obtain  evi- 
dence which  might  have  been  useful  in  a 
trial  at  law,  must  be  filed  pending  the  suit 
at  law,  unless  some  sufficient  excuse  is 
shown  why  it  was  not  filed  at  that  time. 
Judge  Carr,  quoting  the  observation  of 
I/ord  Redesdale,  that  a  bill  of  discovery  is 
commonly  used  in  aid  of  the  jurisdiction  of 
some  other  court,  said  the  bill  must  be 
filed  as  soon  as  the  party  discovers  the  nec- 
essity of  appealing  to  the  conscience  of  his 
adversary.  Accordingly,  in  that  case  it 
was  held  a  full  and  decisive  answer  to  the 
bill  of  discovery,  that  it  was  after  verdict, 
and  no  reason  shown  why  an  application  was 
not  made  earlier. ^  Judge  Green,  speaking 
for  the  court  in  Norris  v.  Hume,  2  Lreigh 
334,  expressed  his  entire  concurrence  with 
the  views  of  Judge  Carr.  And  in  Haseltine 
A  Walton  v.  Brickey,  16  Gratt.  116,  it  was 
held  that  a  garnishee,  having  effects  of  ab- 
sent debtors  in  his  hands,  could  not,  after 
judgment  obtained  against  him  by  attach- 
ing creditors  and  assignee,  file  a  bill  of  in- 
terpleader against  them,  to  require  them  to 
litigate  their  respective  rights  to  the  fund; 
but  is  liable  to  pay  both  judgments.  Judge 
L«eigh,  in  delivering  the  opinion  of  the 
court,  said,  if  the  party  (that  is,  the  gar- 
nishee) discloses  no  reason  for  asking  the 
interposition  of  a  court  of  equity,  and 
wholly  fails  to  account  for  the  4elay  to  file 
his  bill  until  after  the  judgments,  he  will 
not  then  be  entertained,  any  more  than  a 
party   who  desires   a   discovery    from   his 


adversary,    but  who  delays   filing  his  bill 
asking  the  same,  until  after  judgment 

361  has  been  'rendered  against  him  in  the 
law  court.     See  also  Slack  v.  Wood,  9 

Gratt.  40,  and  Allen,  Walton  A  Co.  v.  Ham- 
ilton, Ibid.  255.  Numerous  other  caves 
might  be  referred  to  sustaining  the  same 
views ;  but  these  are  sufficient  for  my  pur- 
pose. They  conclusively  establish  the  prop- 
osition, that  a  court  of  equity  will  not 
entertain  a  bill  of  discovery  after  a  judg- 
ment at  law,  unless  the  party  seeking  relief 
shall  show  some  satisfactory  excuse  for  his 
failure  to  apply  for  the  discovery  during 
the  pendency  of  the  acton  at  law. 

It  is  the  right  of  the  plain tifiF  in  an  ac- 
tion at  law  to  have  the  facts  of  his  case 
submitted  to  a  jury  according  to  the  forms 
of  proceeding  recognized  in  the  Law  courts. 
Of  this  right  he  cannot  be  deprived,  if  the 
matter  of  defence  upon  which  the  defendant 
relies  was  properly  the  subject  of  adjudica- 
tion in  the  law  tribunal,  and  might,  by  the 
exercise  of  due  diligence,  have  been 
brought  to  the  attention  of  that  court. 
When  the  defendant  applies  to  a  court  of 
equity  for  a  discovery  in  aid  of  his  defence 
at  law,  upon  the  coming«in  of  the  answer 
he  discontinues  his  suit,  and  pays  all  the 
costs  to  which  the  adverse  party  is  subject, 
and  the  trial  of  the  cause  proceeds  in  the 
appropriate  forum. 

When,  however,  the  application  is  after 
judgment  at  law,  very  different  results  fol- 
low. In  such  case,  if  the  equity  jurisdic- 
tion properly  attaches  for  the  discovery,  the 
court  proceeds  to  determine  the  whole  mat- 
ter in  controversy.  And  thus  the  defend- 
ant, by  a  simple  suggestion  that  his  matter 
of  defence  is  material  and  that  he  is  unable 
to  establish  it  save  by  an  appeal  to  his 
adversary,  may  succeed  in  transferring  a 
cause  of  purely  legal  cognizance  to  an 
equity  forum,  and  delay  the  plaintiff  with 
an  expensive  and  protracted  litigation, 
which  might  have  ended  in  a  few  months 
had  the  defendant  thought  proper  to  apply 
for  the  discovery  while  the  action  was 
pending  at  law.  It  can  be  neither  a  safe  nor 
a  just  rule  which  thus  enable  parties  to 
transfer     the     adjudication    of   their 

362  'controversies  from  one  tribunal  to 
another,  as  may  best  suit  their  in- 
clinations or  their  interests.  It  seems  to 
me,  therefore,  that  the  principles  govern- 
ing courts  of  equity  in  questions  of  this 
character,  are  founded  in  sound  reasons  of 
public  policy,  the  dictates  of  common  sense 
and  natural  justice. 

A  difficulty  arises,  however,  in  this  case, 
from  the  fact  that  the  defendant  answered  on 
the  merits,  making  no  objection  to  the  juris- 
diction of  the  court.  And  the  question 
next  to  be  considered  is,  whether  such  ob- 
jection may  be  made  for  the  first  time  in 
this  court. 

It  would  seem  to  be  well  settled,  that  if 
the  matter  of  the  bill  is  not  proper  for  the 
jurisdiction  of  any  court  of  equity,  the  ob- 
jection may  be  made  by  plea  or  demurrer, 
and  it  may  be  taken  at  the  hearing.  The 
plea  in  abatement  is  only  necessary  where 
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it  appears  that  some  other  court  of  equity 
has  jurisdiction,  rather  than  that  in  which 
the  suit  is  broug'ht.  Jones  v.  Bradshaw,  16 
Gratt.  355. 

In  Morgan  v.  Carson,  7  L«eigh,  238,  a 
defendant  against  whom  a  judgment  was 
recovered  at  law,  filed  a  bill  to  enjoin  pro- 
ceedings on  the  judgment,  alleging  certain 
reasons  for  failing  to  defend  himself  at  law, 
which,  however,  he  did  not  prove  to  be 
founded  in  fact.  The  defendant  in  equity, 
however,  made  no  objection  to  the  jurisdic- 
tion of  the  court,  resting  his  defence  on  the 
merits.  The  chancellor  referred  the  ac- 
counts to  a  commissioner  for  settlement, 
and  upon  his  report  the  judgment  was  per- 
petually enjoined.  This  court  reversed  the 
decree  and  dismissed  the  bill  upon  the 
ground  that  a  court  of  equity  had  no  juris- 
diction of  the  subject. 

In  Hudson  v,  Kline,  9  Gratt.  379,  the  au- 
thorities are  elaborately  reviewed  by  Mon- 
cure.  Judge,  and  the  rule  thus  announced : 
^*If  a  bill  does  not  state  a  case  proper  for 
relief  in  equity,  the  court  will  dismiss  it  at 
the  hearing,  though  no  objection  has  been 
taken  to  the  jurisdiction  by  the  defendant 
in  his  pleadings."  See  also  Beckley  v. 
Palmer,  11  Gratt.  625.  In  Tapps 
363  adm'r  v.  Rankin,  *9  I^eigh,  478,  the 
plaintiff  alleged  that  he  was  sur- 
prised in  the  trial  at  law  by  unexpected 
evidence ;  and  that  he  was  deprived  of  tes- 
timony upon  which  he  relied,  by  circum- 
stances stated  in  his  bill,  over  which  he 
had  no  control,  and  that  a  discovery  from 
the  adverse  P^irty  was  necessary  for  his 
protection.  This  court  held  that  he  ought 
to  have  filed  his  bill  of  discovery,  before 
the  trial,  in  aid  of  his  defence  at  law;  that 
no  plea  or  demurrer  was  necessary,  and  the 
injunction  should  have  been  dissolved,  even 
though  no  answer  was  filed.  This  case,  it 
seems  to  me,  is  a  conclusive  authority 
here. 

In  the  present  case,  the  complainant 
alleges  that  he  had  no  means  of  proving, 
in  the  suits  at  law,  the  facts  upon  which 
he  relies,  and  he  was  compelled  to  Hubmit 
to  judgments.  He  does  not  pretend  that 
these  facts  were  not  known  to  him  during 
the  pendency  of  the  action;  nor  does  he 
suggest  any  reason  or  excuse  for  his  delay 
in  filing  his  bill  of  discovery.  The  bill 
could  have  been  filed  as  easily  before  the 
rendition  of  the  judgments,  as  afterwards; 
and  the  defence  made  in  a  court  of  law 
now  sought  to  be  made  in  a  court  of  equity. 
It  is  true  the  bill  contains  charges  of 
fraud,  which,  if  sustained,  would  have  been 
sufficient  to  give  jurisdiction  to  the  court. 
But  the  charge,  and  all  the  allegations  in 
support  of  it,  are  denied  in  the  answer; 
and  there  is  not  a  fact  or  exhibit  in  the  re- 
cord to  sustain  them.  There  can  be  no 
question,  I  imagine,  that  when  a  bill  con- 
tains averments  which  save  it  from  a  de- 
murrer, and  they  prove  to  be  unfounded  in 
fact,  the  bill  will  be  dismissed  at  the 
hearing,  though  no  objection  is  made  in 
the  pleadings  to  the  jurisdiction.  In  Jones 
V.  Bradshaw,  16  Gratt.  355,   Judge  Robert- 


son, delivering  the  opinion  of  the  whole 
court,  said,  where  the  bill  shows  on  its 
face  that  a  court  of  equity  has  no  jurisdic- 
tion, the  objection  may  be  made  at  any 
time  and  in  any  court.  Where  the  bill  al- 
leges proper  matter  for  the  jurisdiction,  if  it 

appears  at  the  hearing  that  the  alle- 
364      gations  *are  false,  the  result   will  be 

the  same  as  if  it  had  not  been  alleged, 
and  the  bill  will  be  dismissed  for  want  of 
jurisdiction. 

If  these  views  be  correct,  and  of  that 
there  seems  to  be  no  doubt,  it  was  the  duty 
of  the  Circuit  court  to  dismiss  this  bill  at 
the  hearing,  instead  of  perpetuating  the  in- 
junction: and  it  is  now  incumbent  upon 
this  court  to  render  such  decree  as  that 
court  ought  to  have  pronounced.  It  is  to 
be  regretted,  indeed,  that  this  cause  is  to 
be  disposed  of  upon  a  point  so  little  con- 
sidered in  the  argument.  The  failure  of 
learned  counsel  to  discuss  the  question,  has 
only  induced  this  court  to  examine  it  with 
the  greater  care  and  deliberation.  The 
principles  which  must  guide  our  action 
seem,  however,  so  simple  and  clear  and  well 
settled,  we  feel  constrained  to  reverse  the 
decree  of  the  Circuit  court,  and  dismiss 
the  bill  without  regard  to  the  merits  of  the 
original  transaction. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing,  and  filed  with  the  record, 
that  the  said  decree  is  erroneous :  There- 
fore, it  is  decreed  and  ordered  that  the  same 
be  reversed  and  annulled,  and  the  appellee, 
Thomas  B.  Massie,  do  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prosecu- 
tion of  their  appeal  aforesaid  here ;  and  the 
court  proceeding  to  pronounce  such  decree 
as  the  said  Circuit  court  ought  to  have  ren- 
dered :  It  is  further  decreed  and  ordered,  that 
the  injunction  awarded  the  plaintiff, 
Thomas  B.  Massie,  on  the  20th  day  of  June, 
1860,  be  dissolved,  and  his  bill  dismissed ; 
and  that  he  do  pay  unto  the  said  William 
J.  Green  and  Charles  F.  Suttle,  the  de- 
fendants therein,  their  costs  by  them  about 
their  defence  in  the  said  Circuit  court  ex- 
pended; which  is  ordered  to  be  certified  to 
the  said  Circuit  court  of  Warren  county. 

Decree  reversed. 
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by  tbe  sutute  of  limitations  at  the  death  of  the 


•Statute  of  Limitations— Barred  Claims— Promise  of 
Personal  Representative.— For  the  proposition  that  a 
debt  which  is  barred  by  the  statute  of  limitations 
at  the  death  of  the  debtor,  cannot  be  revived  by  the 
promise  of  the  personal  representative  to  pay  It, 
the  principal  case  is  cited  and  followed  in  the  follow- 
ing- cases:  Brown  v.  Rice,  26  Gratt  473;  Brown  v 
Rice.  76  Va.  850;  Smith  v.  Pattle,  81  Va.  668. 

In  Swltzer   v.  Noffslngrer,  82  Vst   824.  cltinir  the 
principal  case,  the  court  said:    "It  is  not  pretended 
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debtor,  can  not  be  revived  by  the  promise  of  the 
personal  representative  to  pay  it. 
a.  5ame -Same— Sam* -Case  at  Bar.— Where  there 
are  two  joint  administrators  or  executors,  to  one 
of  whom  the  deceased  was  indebted  in  his  life- 
time, for  money  loaned  so  long  before  the  death 
of  the  debtor,  that  at  the  time  of  his  death  it  was 
barred  by  the  statute,  the  debt  cannot  be  revived 
by  the  admission  of  the  other  administrator  or 
executor  that  the  money  had  been  loaned  and 
was  due. 

John  ^alls,  of  Augusta  county,  died  in- 
testate in  the  3'ear  1825,  leaving  a  widow 
and  several  infant  children  ;  and  Mrs.  Falls 
and  her  father,  Jacob  Acord,  qualified  in 
the  County  court  of  Augusta,  as  adminis- 
tratrix and  administrator  on  his  estate. 
Acord  seems  to  have  been  the  acting  ad- 
ministrator, and  he  settled  his  first  admin- 
istration account  before  commissioners 
appointed  by  the  County  court  in  1832.  The 
last  item  of  credit  in  this  account  is:  '*Lent 
money  to  John  Falls  by  Jacob  Acord,  no 
interest  charged,  $409.  He  again  settled 
his  account  in  1843,  when  the  commissioner 
reported  the  estate  of  Falls  to  be  indebted 
to  him  on  the  1st  of  April  1843,  in  the  sura 
of  $1,029.93. 

In  1845  Acord  filed  his  bill  in  the  Circuit 
court  of  Augusta  county,  against  the  heirs 
of  John  Falls  and  Paul  Seig,  a  purchaser 
of  the  interests  of  one  of  the  heirs  of  Falls, 
to  subject  the  land  of  which  Falls  died  pos- 
sessed, to  the  payment  of  the  amount  re- 
ported to  be  due  him.  This  bill  was 
366  taken  for  confessed  as  to  all  the  de- 
fendants ;  and  in  June  1850,  a  decree 
was  made  directing  a  commissioner  to  take 
an  account  of  the  amount  due  to  the  plain- 
tiff; and  also  appointing  commissioners  to 
sell  the  land.  And  in  November  1848,  the 
commissioners  reported  the  sale  at  the  price 

of  $2,900. 

Paul  Seig  having  died,  Henry  B.  Seig, 
his  administrator,  and  one  of  his  heirs,  in 
May  1850,  filed  his  answer,  in  which  he 
claims  to  surcharge  and  falsify  the  accounts 
of  Acord,  settled  before  the  County  court ; 
and  among  other  credits  in  said  accounts, 
he  objected  to  the  item  of  credit  for  $409, 
money  lent ;  on  the  grounds  that  there  was 
no  evidence  to  sustain  it,  and  that  it  was 
barred  by  the  statute  of  limitations. 

th  October  1850,  Commissioner  Hendren 
made  his  first  report  upon  the  accounts  of 
Acord.  He  made  two  statements,  in  one  of 
which  the  credit  of  $409  was  allowed.  This 
report  was  excepted  to  by  Seig  on  this  and 
other  grounds. 

In  February  1853,  the  report  was  by  con- 
sent of  parties  recommitted  to  Commis- 
sioner Hendren ;  and  in    September  1853  he 

that  there  was  any  promise  by  the  administrator, 
before  the  debt  was  barred,  whereby  the  operation 
of  the  statute  was  prevented,  as,  according  to  Brax- 
ton V.  Harrison,  11  Gratt  30,  and  other  cases,  it 
was  competent  for  him  to  do.  Nor  is  it  denied  that 
a  demand  once  barred  cannot  be  revived  by  any 
acknowledgment  thereof,  as  a  charge  against  his 
decedent's  estate,  by  a  pergonal  representative. 
Code  1873.  ch.  146.  §11." 


filed  his  report  spoken  of  in  the  proceedings 
as  No.  2.  In  the  account  stated  in  this  re- 
port, he  makes  Acord  creditor  of  Falls' 
estate,  on  the  1st  of  November  1850,  in  the 
sum  of  $1,387.08,  of  which  $1,223  was  prin- 
cipal ;  and  the  credit  of  $409  is  allowed  in 
this  account.  The  defendant  Seig  filed  ex- 
ceptions to  this  report,  and  among  others 
to  this  credit  for  $409.  As  to  this  credit, 
one  of  the  commissioners  who  settled  the 
account  of  Acord  in  1832,  testifies  that  the 
charge  of  $400  was  stated  by  Acord  to  have 
been  money  loaned  by  him  to  his  son-in- 
law.  Falls,  to  aid  him  in  the  purchase  of 
the  tract  of  land  he  had  bought  from  the 
heirs  of  George  Falls ;  that  he  had  never 
taken  his  note  for  it,  but  had  merely 
charged  him  with  it  on  his  books;  that 
Mrs.  Falls,  who  was  present  during  the 
settlement  of  the  account,  and  heard  the 
statement  of  Mr.  Acord,  said  that  she  knew 
of  her  husband  having  borrowed 
367  *such  a  sum,  and  that  the  charge  was 
correct.  The  witness  further  stated 
that  the  voucher  37,  which  was  for  this 
credit,  he  believes  was  cut  from  the  book 
of  the  plaintiff;  and  that  that,  and  the  ad- 
mission of  the  administratrix,  was  the  only 
evidence  upon  which  the  credit  was  given. 
The  voucher  referred  to  by  the  witness 
charges  John  Falls  with  $400  lent  him  by 
Acord  on  the  26th  of  August  1819. 

On  the  9th  of  February  1855,  the  cause 
came  on  to  be  heard,  when  the  court  held 
that  the  right  of  the  plaintiff  to  have  a 
credit  for  the  $400  loaned  to  Falls,  dex>cnded 
upon  whether  five  years  had  elapsed  from 
the  time  it  was  demandable  to  the  death  of 
said  Falls ;  and  as  this  did  not  satisfactorily 
appear,  the  cause  was  recommitted  to  Com- 
missioner Hendren  to  take  an  account  of 
the  debts  paid  by  Acord  for  Falls,  or  for 
his  estate,  which  bound  his  land,  and  also 
to  ascertain  whether  the  time  when  the  loan 
of  $400  was  to  have  been  returned,  was  or 
was  not  more  than  five  years  l)efore  Falls* 
death. 

In  June  1855,  Commissioner  Hendren  filed 
his  report  No.  3,  based  upon  the  decree  of 
the  9th  of  February  1855.  He  reports  that 
the  credit  of  $409  was  demandable  more  than 
five  years  before  the  death  of  John  Falls, 
which  occurred  in  August  or  September 
1825;  and  that  credit  is  therefore  rejected 
from  the  account;  and  he  reports  the  bal- 
ance due  to  Acord  on  the  1st  of  November 
1850,  to  be  $208,  of  which,  $183.39  was  prin- 
cipal. This  report  was  excepted  to  by  the 
plaintiff. 

Acord  having  died  during  the  pendency 
of  the  cause,  it  was  revived  in  the  name  of 
his  executors,  and  they  presented  what  the 
court  calls  an  informal  petition,  for  a  re- 
hearing of  the  decree  of  the  9th  of  February 
1855 ;  and  the  cause  came  on  to  be  heard  on 
the  29th  of  November  of  the  same  year, 
when  the  court  confirmed  the  report  of  the 
sale  of  the  land,  allowed  the  petition  for  a 
rehearing  to  be  filed;  and  adopting  Com- 
missioner Hendren 's  report  No.  2, 
368  decreed  that  the  decree  of  the  9th  ♦of 
February  1855   be   set  aside;  that  the 
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exceptions  by  plaintiffs  and  defendants  to 
the  report  No.  2,  be  overruled,  and  the  re- 
port confirmed ;  that  the  commissioner  col- 
lect the  purchase  money  and  convey  the 
land  to  the  purchaser ;  and  out  of  the  money 
collected  pay  to  the  plaintiffs  the  sum  of 
$1,387.08,  with  interest  on  $1,223  part  thereof 
from  the  1st  day  of  November  1850,  till  paid. 
And,  thereupon,  Seig*  obtained  an  appeal 
to  the  Court  of  appeals. 

Michie  &  Michie  and  Young,  for  the  ap- 
pellant. 

Baldwin  and  Fultz,  for  the  appellee. 

ANDERSON,  J. ,  delivered  the  opinion  of 
the  court. 

The  only  question  raised  upon  the  record, 
in  the  argument  of  this  cause,  is  with  re- 
gard to  the  credit  of  $409,  allowed  Acord, 
the  appellant's  intestate,  in  the  settlement 
of  his  administration  account,  with  the 
estate  of  John  Falls,  deceased. 

John  Falls,  the  intestate,  died  in  Septem- 
ber 1825.  Letters  of  administration  on  his 
estate  were  granted  to  his  widow  and  Acord 
jointly.  In  1832  Acord  made  a  settlement 
of  his  administration  accounts,  with  com- 
missioners of  the  county  court,  appointed 
for  the  purpose,  on  his  motion.  In  said 
settlement  Acord  was  allowed  to  retain,  out 
of  the  assets  which  came  to  his  hands,  his 
account  of  $409,  against  the  intestate,  for 
money  loaned,  dated  August  26th,  1819. 
There  was  no  bond  or  note,  or  other  evi- 
dence of  the  debt,  except  the  statement  or 
admission  of  the  administratrix,  (proved 
by  one  of  the  commissioners),  that  it  was 
correct.  It  thus  appears  that  right  of  action 
accrued  upon  this  account  more  than  five 
years  before  the  death  of  the  intestate,  and 
consequently,  that  it  was  barred  by  the 
statute  of  limitations.  The  whole  case  is 
therefore  narrowed  down  to  the  single  in- 
quiry, where  one  of  two  joint  administrators 
has  an  account  against  his  intestate, 
369  which  was  barred  by  the  *statute  of 
limitations  before  the  death  of  the 
intestate,  can  the  bar  be  removed  and  the 
debt  revived  by  the  statement  or  admission 
of  his  co-administrator,  that  the  accottnt  is 

correct? 

It  has  been  a  question  whether  the  bar 
could  be  removed  and  the  debt  revived  by 
the  promise  of  a  sole  administrator,  to  pay 
an  account  against  the  intestate  which  was 
barred  by  the  statute  of  limitations  in  his 
lifetime.  We  are  of  opinion  that  it  could 
pot.  By  the  revised  Code  of  1819,  vol.  1, 
p.  492,  sec.  16,  it  is  made  the  duty  of  the 
court,  in  a  suit  against  a  personal  repre- 
sentative, "for  the  recovery  of  a  debt  upon 
an  open  account,"  *4o  cause  to  be  expunged 
from  such  account,  every  item  thereof  which 
shall  appear  to  have  been  due  five  years 
before  the  death  of  the"  decedent.  Mr. 
Robinson,  in  his  new  work  on  Practice, 
says,  **to  allow  items  due  five  years  before 
a  decedent's  death  to  become  a  charge  upon 
his  estate  because  of  an  acknowledgment 
or  promise  made  by  his   personal  represen- 


tative, would  not  have  been  very  consistent 
with  the  legislative  intent  manifested"  in 
this  act.  1  Rob.  Prac.  (new)  p.  677.  In 
Tunstall  Aal.  v.  Pollard's  adm'r,  11  Leigh. 
1,  38,  Judge  Tucker  says,  **I  incline  to  think 
an  executor  is  always  bound  to  make  this 
defence ;  that  is,  the  statute  of  limitations, 
unless  it  be  waived  by  those  who  are  inter- 
ested." And  he  cites  with  approbation 
McCulloch  V.  Davis,  22  Eng.  C.  L.  R.  385, 
in  which  J.  Bailey  says,  ** Executors  have 
no  rig'ht  to  waive  any  legal  defence  to  such 
an  action.  And  if  they  did,  and  were  to 
pay  a  debt  against  the  recovery  of  which 
there  was  any  legal  bar,  they  would  lay 
themselves  liable  over  to  those  who  were 
interested  in  the  testator's  property. ' '  Also 
it  was  held  in  Rog'ers  v.  Rogers,  3  Wend. 
R.  503,  that  an  executor  cannot  be  allowed 
in  his  accounts  a  charge  for  retaining  a 
debt  barred  by  the  statute  of  limitations. 
In  Delaware  it  is  considered,  that  if  a  debt 
was  not  barred  at  the  decedent's  death, 
370  his  administrator  may,  *by  his  prom- 
ise or  acknowledgment,  keep  it  alive 
and  free  from  the  operation  of  the  act.  1 
Rob.  Prac.  (new)  575,  citing  Parkins'  adm'r 
V.  Bennington,  1  Harrington's  R.  209.  The 
Supreme  court  of  Connecticut  has  decided 
that  an  acknowledgment  by  a  personal  rep- 
resentative that  a  stale  demand  is  due,  shall 
not  be  allowed  to  defeat  the  operation  of 
the  statute ;  he  whose  duty  it  is  to  settle 
the  estate  according  to  law,  shall  not  sub- 
ject it  to  debts  by  his  declarations  or  ad- 
missions. Peck  V.  Botsford,  7  Conn.  R. 
172.  While  there  is  some  diversity  of  opin- 
ion on  this  subject  in  some  of  the  States,  it 
is  believed  that  no  case  can  be  found  in 
Virginia  where  a  different  doctrine  has 
been  held.  In  the  case  referred  to,  supra, 
J.  Tucker,  in  whose  opinion  Judges  Cabell 
and  Brooke  concurred,  was  evidently  in- 
clined to  sanction  the  doctrine  as  held  in 
Rogers  v.  Rogers,  and  as  expounded  by 
Justice  Bailey  in  McCulloch  v.  Davis. 

But  Bishop  V.  Harrison's  adm'r,  2  Leigh 
532,  decided  by  this  court,  is  relied  upon*  by 
the  appellee's  counsel,  as  an  authority  to 
the  contrary.  We  do  not  think  it  is.  The 
opinions  of  the  judges  were  evidently  given 
in  reference  to  a  case  where  the  debt  had 
not  been  barred  in  the  lifetime  of  the  testa- 
tor, and  the  promise  by  the  executor  was 
not  relied  on  to  remove  an  existing  bar,  but 
to  exempt  the  case  from  the  statute  of  lim- 
itations. This  clearly  appears  from  the 
language  of  Judge  Carr,  in  his  opinion, 
delivered  in  the  case.  **Here  (he  says,) 
was  a  debt  claimed  of  the  testator ;  to  whom 
was  the  creditor  to  look?  To  the  represen- 
tative. He  applies  to  the  executor  while 
the  debt  is  yet  untouched  b3'  the  statute  of 
limitations,  and  tells  him  here  is  a  debt 
due  me  by  your  testator,  and  here  is  the 
proof  of  it.  It  is  a  debt  due  by  simple  con- 
tract, I  must  sue  at  once.  The  executor 
replies,  I  see  the  debt  is  just,  and  I  tell  you 
before  this  witness,  Iwill  pay  it;  therefore, 
you  need  not  bring  suit."  It  is  evident, 
that  all  the  judges  in  this  case  were  speak- 
I  ing"  with    reference    to   a    promise   of    the 
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371  executor  to  *pay  a  debt  which  had  not 
been  already  barred — a  debt  which 
had  been  ** untouched  by  the  statute  of 
limitations;"  and  Judg'eCarr  seems  to  rely 
upon  that,  as  a  warrant  to  th^  executor  for 
his  promise  to  pay  the  debt.  It  seems  to 
me,  therefore,  that  as  the  law  then  stood, 
as  well  as  now,  a  debt  against  the  decedent 
barred  by  the  statute  of  limitations  in  his 
lifetime,  could  not  be  revived  and  made  a 
charge  upon  the  estate  by  the  promise  of 
the  executor  or  administrator  to  pay  it. 
And  consequently,  if  it  was  a  debt  due  to 
the  personal  representative,  in  his  own 
right,  he  could  not  retain  it  out  of  the 
assets,  and  charge  the  estate  with  it. 

But  in  this  case,  there  is   no   promise   of 
the  administratrix   to    pay.     It  is   only  an 
admission,  by  one  of  a  joint  administration, 
that  the  account  was   correct.     And    where 
there  is  a  joint  administration,    if   the   ad- 
mission of  one  could  bind  the  estate,  which 
is,  to  say  the  least,  problematical,  (TuUock 
V.  Dunn,  Ry.  &  Mood.    416,    21   Eng.  C.  L. 
R.  478;  Scholey   v.    Walton,    &c.,    12  M.  A 
W.  509,  cited  1  Rob.  Pr.    (new)    p.    573,)  it 
seems  to  be  well  settled,  that  the  acknowl- 
edgment by  a  personal  representative,  that 
the  <5laim  is  just,  does  not  imply  a  promise 
to  pay,  as  it  would,  if  the  acknowledgment 
had    been   made  by   the  decedent  himself; 
and,    therefore,    does   not  create   a  charge 
against  the  estate.     C.  J.  Abbott,    in   Tul- 
lock  V.  Dunn,   supra ;  Thompson    v.    Peter, 
12  Wheat.    R.    565;  Oakes    v.    Mitchell,    15 
Maine   R.   360;  Bunhur  v.  Athedyn,  35  Id. 
364;  cited  1  Rob.  Pr.  (new)  p.    575;  Head's 
ex'ors  V.  Manners'  adm'rs,    5  J.  J.  Marsh. 
R.  255.     We  are  of  opinion,    therefore,  that 
the  decree  of  the  Circuit   court  is  erroneous 
in  overruling  the  exception  to   this  item  in 
the  account  of  the  commissioner,  designated 
as  report  No.  2,  and  in   allowing   the  same 
as  a  debit  against  the  estate  of  John  Falls, 
deceased.     But    as    the   report   of  commis- 
sioner No.  3,  filed  the  day  of  June  1855, 
ascertains  what  is  the  true  state  of  account, 
*     omitting  this  item  as  a  debit  against 
372      the    estate,    we    are   of  *opinion  that 
the  Circuit  court  erred  in  adopting  the 
report  No.  2  of  Commissioner  Hendren,  and 
in  not  adopting  report  No.  3  of   said   com- 
missioner.    The  court  is  of   opinion,  there- 
fore, that  the  decree  of  the  Circuit  court,  so 
far  as  it  is  in    conflict    with   this   opinion, 
should  be  reversed,  with  costs  to  the  appel- 
lants, and  in  all  other  respects,    should  be 
affirmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
report  No.  3,  instead  of  report  No.  2,  of 
Master  Commissioner  Hendren,  shows  the 
correct  balance  due  to  the  plaintiff's  testa- 
tor, for  which  he  is  entitled  to  satisfaction 
out  of  the  proceeds  of  the  land  sold  under  a 
decree  made  in  this  cause;  and  that  the 
commissioners  who  sold  the  said  land,  out 
of  the  money  to  be  collected  by  them  ac- 
cording to  the  decree  appealed  from  as 
aforesaid,  should  have  been  directed  to  pay 


over  to  the  plaintiff  or  his  counsel  the  sum 
of  two  hundred  and  eight  dollars,  with  legal 
interest  on  one,  hundred  and  eighty-three 
dollars  and  thirty-nine  cents,  part  thereof, 
from  the  1st  day  of  November  1850,  till 
paid,  instead  of  the  sum  of  $1,387.06,  with 
legal  interest  on  $1,223,  part  thereof,  till 
paid ;  and  that  the  said  decree  is  erroneous 
in  the  respect  aforesaid  but  no  other ;  there- 
fore, it  is  decreed  and  ordered  that  so  much 
of  the  said  decree  as  is  above  declared  to  be 
erroneous  be  reversed  and  annulled;  and 
the  residue  thereof  affirmed ;  and  that  the 
said  appellee,  James  Wilson,  surviving  ex- 
ecutor of  Jacob  Acord,  deceased,  out  of  the 
estate  of  his  said  testator,  do  pay  to  the 
appellant  his  costs  by  him  expended  in 
the  prosecution  of  his  appeal  here;  and  the 
cause  is  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein 
in  conformity  with  the  foregoing  opinion 
and  decree ;  which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Augusta  county. 

Decree  reversed. 


373     *Dixon  &  als.  v.  McCue's  Adm'x  &  als. 

AufiTUSt  Term.  1871,  Staunton. 

Sale  off  Infant's  Lud— Case  at  Bar.*— in  November 
1860,  M  was  appointed  a  commissioner  to  sell  in- 
fant's land,  on  a  credit  of  six,  twelve,  eighteen  and 
twenty-four  months.  M  reports,  that  after  three 
trials  he  had  failed  to  sell,  and  susrsests  that  it  be 
rented  oat  for  the  present:  and  in  June  186U 
there  is  an  order  that  M  be  authorized  to  rent  oat 
the  land  for  such  time,  and  on  snch  terms  as  he 
miffht  think  Judicious;  and  he  rents  it  oat  for 
that  and  the  next  year.  In  March  188S.  M  reports 
that  he  in  that  month  sold  the  land  on  the  terms 
of  the  decree,  to  S  and  D;  and  the  report  is  con- 
firmed; and  he  is  directed  to  collect  the  purchase 
money  as  it  falls  due,  and  pay  it  to  the  receirer  of 
the  court,  if  the  parties  entitled  decline  to  re- 
ceive it  M,  without  giying  bond  as  required  by 
the  statute,  but  which  was  not  directed  by  the  de- 
cree, collects  the  first  three  payments  as  they  fall 
due.  and  pays  the  money  into  a  bank  which  has 
been  appointed  receiver  of  the  court.  The  last 
payment  was  not  made  by  S  and  D.  one  of  them 
beinr  in  the  army,  and  the  other  a  prisoner. 
After  the  war  they  propose  to  pay  the  last  pay 
ment;  and  the  parties  entitled  object  to  the  sale, 
and  also  to  the  payments  made:  which  were  in 
Confederate  currency.  Hbu): 
I.  Same— Same.— The  decree  of  November  1860.  for 
the  sale  of  the  land,  continued  in  force,  not- 
wlthstandlnsr  the  order  of  June  1861.  for  rent- 
ing  it,  and  the  commissioner  had  authority  lo 
sell  in  March  I86S. 


•Sale  of  Infant's  Land.— In  Staples  v.  Staples.  24  Gratt 
234,  the  court,  citiuff  the  principal  case  said:  'That 
sales  of  real  estate  misrht  properly  be.  and  were 
frequently  made  daring  the  war,  for  Confederate 
money,  under  decrees  of  courts  of  chancery  and 
by  fiduciaries,  where  non-residents  and  pen>ons  un- 
der disability  were  concerned,  has  been  established 
by  repeated  decisions  of  this  court.  Walker  r. 
Pafire,  21  Oratt  836;  Poacrue  v.  Qreenlee,  S8  Gratt 
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a.  Saaie— Title  of  Parchaser— Statute.*— Tbe  sale 
bariner  been  made  more  than  six  months  after 
the  decree  for  a  sale,  and  havlngr  been  confirmed, 
the  sale  cannot  be  set  aside,  as  to  the  purchasers. 

3.  Same— Confedcrata  Money.— When  the  sale  was 
confirmed'  in  March  1863,  the  conrt  most  have 
understood  and  intended  that  the  sale  was  for 
Confederate  currency,  and  the  purchase  money 
was  to  be  paid  in  such  currency. 

4.  Same— Payment  off  Purchase  Money— Bond  of  Com- 
missioner, t— The  payments  made  to  M,  and  his 
payments  to  the  receiver  of  the  court,  were  valid 
payments:  though  M  had  not  sriven  the  bond  re- 
quired by  the  statute:  and  the  purchasers  and 
M  are  not  liable  for  this  part  of  the  purchase 

money. 

374       •s.  Same  — Rights  of    Purchasers.— S   and  D 

were,  under  the  circumstances,  excused  for 

the  non-payment  of  their  fourth  bonds  as  they 

fell   due;  and  upon  their  payingr  these   bonds 

are  entitled  to  have  the  land  conveyed  to  them. 

This  is  the  sequel  of  the  case  of  Dixon  v. 
McCue  &  als.,  reported  in  14  Grattan,  540. 
When  the  cause  went  back  to  the  Circuit 
court,  Wm.  A.  Burket  filed  his  petition, 
stating-  that  he  had  purchased  the  interests 
of  John  J.  Dixon  and  Christopher  C.  Dixon, 
two  of  the  children  of  John  Dixon,  deceased, 
in  the  land,  and  asking  that  his  portion  of 
it  might  be  set  off  to  him  :  and  he  exhibited 
their  deeds ;  Mrs.  Dixon  elected  to  take  her 
dower;  and  thereupon,  on  the  5th  of  No- 
vember 1858,  commissioners  were  appointed 
to  lay  off  Mrs.  Dixon's  dower;  and  also  if 
it  was  practicable,  without  injury  to  the 
parties  in  interest,  to  lay  off  the  remainder 
into  nine  shares;  and  if  this  could  not  be' 
done,  to  lay  off  for  Burket  his  two-ninths 
in  a  body,  and  the  other  owners  their  seven- 
ninths  together. 

The  commissioners  reported  that  they  had 
allotted  to  the  widow,  for  her  dower,  fifty - 
one  acres  and  a  fraction,  including  the 
buildings:  That  the  remainder  of  the  land 
could  not  be  divided  into  nine  parts,  with- 
out injury  to  all  of  them ;  and  they  divided 
it  into  two  parts ;  giving  to  Burket  his  two- 
ninths  in  a  body. 

On  the  28th  of  November  1860,  the  cause 
came  on  again  to  be  heard,  when  the  court 
confirmed  the  report;  and  Thomas  W.  Mc- 

•Same— Title  of  Purchaser— Statute.— For  the  prop- 
osition that  a  sale  havincr  been  made  more  than 
six  months  after  the  decree  for  sale,  and  havincr 
been  confirmed,  cannot  be  set  aside  as  to  the  pur- 
chasers, the  principal  case  is  cited  and  followed  in 
the  foUowinsr  cases:  Lancaster  v.  Barton.  92  Va. 
6S6.  24  S.  E.  Rep.  251:  Quesenberry  v.  Barbour,  31 
Oratt.  500.  See.  in  accord.  Cooper  v.  Hepburn.  16 
Gratt.  561:  Garland  v.  Pamplin,  82  Gratt  806;  Va. 
Code  1887.  S  34S& 

tSame— Payoient  of  Purchase  Money— Bond  of  Com- 
missioner.—For  the  general  rule  as  to  the  payment 
of  the  purchase  money  to  a  commissioner  who  has 
not  iflven  the  required  bond,  see  foot-note  to  Jones 
V.  Tatum,  19  Gratt.  720.  But  the  proposition  as  laid 
down  in  the  fourth  headnote  of  the  principal  case 
is  approved  in  the  followinsr  cases  which  cite  the 
principal  case.  Whitehead  v.  Bradley,  87  Va.  682, 
13  S.  £.  Rep.  196:  Mead  v.  Jones.  24  Gratt.  362. 


Cue,  the  executor,  was  appointed  a  coiii'' 
missioner  to  sell,  at  public  auction,  the  land 
allotted  to  the  seven  children,  upon. a  credit 
of  six,  twelve,  eighteen  and  twent>'-four 
months ;  taking  from  the  purchaser  bonds, 
with  personal  security,  and  retaining  the* 
title.  And  the  commissioner  was  directed, 
in  making  the  sale,  to  offer  separately  that 
part  of  the  land  covered  by  the  widow's 
dower. 
McCue  having  reported  to  the  court,  that 
after  three  efforts  he  had  been  unable 

375  to  sell  the  land,  and  suggesting  *that, 
for  the  present,  it  be   rented   out,   on 

the  3d  of  June  1861,  the  court  made  an  order 
authorizing  him  to  rent  out  the  land,  on 
such  terms  and  for  such  time  and  crops  as 
he  might  think  judicious.  And  in  pursu- 
ance of  this  order  McCue  rented  it  out  for 
the  balance  of  the  year  1861  and  for  1862. 

In  March  1863,  McCue  reported  to  the 
court  that  he  had,  on  the  16th  of  that  month, 
sold  at  public  auction,  the  land  covered  by 
Mrs.  Dixon's  dower,  on  the  terms  of  the 
decree  of  the  28th  November  1860>  for  $43 
per  acre,  making  in  the  whole  $1,792.04; 
and  the  tract  allotted  to  the  children,  at 
$40  per  acre;  making  in  the  aggregate 
$5,304.50;  and  he  considered  tho  land  well 
sold.  He  returned  with  his  report  the  bonds 
of  Charles  B.  Steigel,  the  purchaser  of  the 
first  tract,  each  for  $448.01 ;  and  those  of  J. 
P.  Dixon  for  the  second  tract,  each  for 
$1,326. 12^^. 

On  the  9th  of  June  1863,  the  cause  came 
on  again  to  be  heard,  when  the  court  con- 
firmed the  report,  and  directed  a  commis- 
sioner to  take  an  account  for  the  final 
settlement  of  the  executorial  transactions 
of  McCue,  and  the  distribution  of  any  bal- 
ance of  the  estate  in  his  hands,  among 
those  entitled,  and  also  for  the  distribution 
of  the  real  estate  among  those  entitled. 
And  McCue  was  authorized  to  receive  the 
purchase  money  of  the  land  as  it  fell  due, 
and  pay  the  same,  as  also  the  amount  in 
his  hands  as  executor,  to  the  receiver  of  the 
court;  unless  the  parties  entitled  to  the 
personalty  or  realty  will  consenx  to  receive 
and  account  for  the  same. 

On  the  6th  of  November  1866,  Thomas  W. 
McCue,  having  died,  the  suit  was  revived 
in  the  name  of  Elizabeth  McCue,  his  ad- 
ministratrix ;  and  the  court  made  a  decree, 
directing  her  to  report  the  proceedings  cf 
her  intestate,  under  the  decree  of  the  9th  of 
June  1863.  And  it  being  suggested  that 
the  purchasers  of  the  land  sold  by  McCue, 
who  claimed  to  have  discharged  the  first 
three  payments,  and  are   now  willing 

376  to  pay   the   last   payments,  *  without 
prejudice  to  the  rights   and  claims  of 

the  parties  who  intend  to  question  the  va- 
lidity of  the  payments  of  the  first  three 
bonds  of  said  purchasers,  it  was  decreed 
that  John  N.  Hendren,  who  was  appointed 
a  receiver  for  the  purpose,  do  proceed  to 
collect  the  last  bonds  of  said  purchasers, 
and  that  he  distribute  the  same  among  the 
parties  legally  entitled  thereto.  And  on 
the  7th  of  December  following,  rules  were 
made    upon   Charles   B.    Steigel   anc2  J.  P. 
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Dixon  to  show  how  much  money  they  had 
paid  on  account  of  their  respective  pur- 
chases of  the  land  aforesaid. 

Mrs.  McCue  filed  her  answer  to  the  rule. 
She  states  that  McCue,  under  the  authority 
of  the  decree  of  June  term   1863,    proceeded 
to  collect  from  Steigel  and  Dixon  the    first 
three  instalments  of  the   putchase  money; 
and  being    unable  to  pay  them  over  to  the 
parties   entitled   thereto,    he   paid   them  to 
the  receiver,  as  directed  by  the  said  decree. 
And  she  filed  the  receipts   of  the  receiver. 
She  says  further,  that  Commissioner  Hen- 
dren  settled  the  executorial  account  of  her 
intestate,  showing  a  balance  due  from  him 
to   his   testator's    widow  and   children   of 
$151.30;  that  her  intestate  sought   to  make 
payments   to   the   parties  entitled,    of  the 
balances  due  to  them  respectively ;  but  they 
refused   to  receive  the  same ;  and  he  there- 
upon paid  the  amount  to  the  receiver  of  the 
court.     She  says  the  bonds  of  the  purchasers 
for  the  fourth  instalment  fell  due  in  March 
1865,    and    were    not  paid,    as  the  obligors 
were  in  the  Confederate  army,    and  one  or 
both  of  them  were  prisoners  of  war.    These 
bonds    have    been    lost    or    mislaid.      The 
receipts  filed  by  Mrs.  McCue  with  her  an- 
swer, show  that  the  amount  due  on   the  ex- 
ecutorial account  was  paid  by  McCue  to  the 
receiver  July  8th,  1863 ;  and  the  payments 
made  for  the  land  were  received  by  him  and 
paid  to  the  receiver  within  a  few  days  after 
they  respectively  fell  due. 
Stetgel  and  J.  P.  Dixon  filed  their  answer 
to.  the  rule.    They  say  they  gave  their 
377      bonds  to  McCue  with   good  *security, 
and  as  these  bonds  for  the  first  three 
payments  fell  due  they  were  paid ;  and  they 
exhibit  the  bonds.     And  they  say  that  when 
the  bonds  for  the  fourth  payments  fell  due, 
Steigel  was  in  the  army  at  Petersburg,  and 
Dixon  was  a  prisoner  of  war  at  camp  Chase 
in  Ohio.     And  they  ask  that  titles  may  be 
made  to  them  for   their  purchases.     Dixon 
further  insisted  that  as  one  of  the  heirs  of 
his  father,  he  was  entitled   to  one-fifth  of 
the    proceeds   of  the  land  sold,  two  of  the 
children    having  died,  and  he  was  entitled 
to  have    that  one-fifth  set  off  against  his 
bond  still  unpaid. 

Mrs.  Dixon  and  two  of  the  children  filed 
a  special  replication  to  the  foregoing  an- 
swers. They  insist  that  the  sale  of  the 
land  was  most  improper  and  injurious ;  that 
it  had  been  postponed  from  time  to  time,  in 
consequence  of  the  worthless  condition  of 
the  currency,  and  when  McCue  persisted  in 
making  the  sale,  that  it  was  still  more 
rapidly  declining.  That  the  price  obtained 
was  not  more  than  its  value  in  good  money 
at  the  time.  If  the  sale  was  made  for  Con- 
federate currency,  the  price  was  grossly 
inadequate,  and  should  be  set  aside ;  and  if 
not  so  made,  the  purchase  money  should 
not  have  been  received  in  that  currency; 
and  th.e  purchasers  should  be  required  to 
discharge  the  purchase  money  in  good 
money.  That  McCue  as  commissioner,  not 
having  given  the  bond  required  by  the  stat- 
ute. Code  of  Va.  ch.  178,  J  1,  the  payments 
alleged  to  have  been  made  to  him  by  Steigel 


and  J.  P.  Dixon,  were  made  without  any 
authority  on  the  part  of  McCue  to  receive 
the  same ;  and  do  not  discharge  them  as 
purchasers  of  the  land. 

On  the  12th  of  January  1867,  the  cause 
came  on  to  be  heard  upon  the  rule,  when 
the  court  held,  1st,  that  the  court  having 
directed  the  sale  of  the  land  in  June  1860, 
and  the  sale  having  been  made  in  March 
1863,  and  confirmed  by  the  court  in  June 
1863,  the  title  of  the  purchasers  should  not 
be  affected,  even  if  the  last  named  decree 
were  reversed  in  an  appellate  tribunal ; 
378  and  therefore  ♦the  Circuit  court  had 
no  authority  to  set  it  aside ;  2d,  that 
although  it  did  not  appear  that  McCue,  as 
commissioner,  gave  the  bond  as  required 
by  law,  yet  the  decree  of  June  18M  not 
having  required  him  to  give  bond,  or  named 
the  penalty  for  such  bond ;  and  the  money 
having  in  fact  been  promptly  paid  to  the 
receiver,  there  had  been  a  Uteral  compliance 
with  the  requirements  of  the  decree  by  the 
commissioner;  and  the  failure  of  the  court 
to  require  the  bond  had  caused  no  damage 
to  any  party ;  and  therefore  that  the  receipts 
of  the  receiver  must  stand  as  acquittances 
of  the  commissioner,  as  well  as  of  the  pur- 
chasers. And  it  was,  therefore,  decreed 
that  the  rules  be  discharged,  but  without 
costs.  And  Hendren,  the  commissioner, 
appointed  by  the  decree  of  November  1866, 
was  directed  to  convey  to  Steigel  the  land 
purchased  by  him,  upon  his  payment  of  his 
last  bond  with  interest.  And  disallowing 
J.  P.  Dixon's  claim  to  set  off  his  portion  of 
the  money  paid  to  McCue,  against  his  last 
bond,  the  same  commissioner  was  directed 
to  convey  to  him  the  land  he  purchased 
upon  his  payment  of  his  last  bond,  with 
interest. 

In  March  1867,  Mrs.  Dixon  and  two  of 
the  children,  by  leave  of  the  court,  filed 
their  cross-bill  in  the  cause.  They  allege 
that  Charles  S.  Dixon,  one  of  the  plaintiffs, 
arrived  at  the  age  of  twenty-one  years  on 
the  5th  of  January  1864,  and  that  another, 
Sarah  M.  Dixon,  came  of  age  on  the  23d  of 
May  1865 ;  and  that  they  were  non-residents 
of  the  State,  and  had  no  knowledge  of  what 
was  going  on,  and  had  no  opportunity  to 
except  to  the  action  of  McCue,  and  to  ob- 
ject to  the  confirmation  of  the  sale  of  the 
land  made  by  him.  And  they  rely  upon 
the  same  grounds  of  objection  to  what  had 
been  done,  stated  in  their  special  replica- 
tion. 

There  were  demurrers  and  answers  to  this 
bill,  by  McCue's  adm'x  and  Steigel  and 
John  P.  Dixon.  They  denied  that  the 
plaintiffs  had  no  knowledge  of  what 
379  was  *going  on  in  the  cause ;  and  in- 
sisted that  they  were  parties  in  the 
cause,  and  represented  by  able  counsel ;  and 
that  everything  had  been  done  regularly 
and  in  good  faith. 

On  the  21st  of  November  1867,  the  cause 
came  on  to  be  heard,  when  the  court  dis- 
missed the  cross-bill,  and  affirmed  the  de- 
cree of  the  13th  of  January  1867.  And 
thereupon  Rachel  Dixon,  the  widow,  Charles 
Dixon    and    Sarah    M.  Dixon   obtained   an 
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appeal  to  the  District  court  of  appeals  at 
Charlottesville ;  from  whence  the  cause  was 
transferred  to  this  court. 

Fults,  for  the  appellants. 

A.  H.  H.  Stuart,  for  the  appellees. 

ST  APICES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  although  no 
bond  was  given  by  Thomas  W.  McCue,  the 
commissioner,  before  he  proceeded  to  collect 
the  purchase  money  for  the  land,  yet,  inas- 
much as  he  was  authorized  by  the  decree  of 
the  9th  of  June  1863,  to  collect  said  money 
as  it  fell  due,  and  to  pay  it  to  the  receiver 
of  the  court,  in  the  event  of  the  refusal  of 
the  parties  to  receive  it,  and  the  money 
having  been  paid  by  the  purchasers,  Charles 
B.  Steigel  and  J.  P.  Dixon,  and  deposited 
by  said  commissioner  in  bank  acting  as 
receiver,  to  the  credit  of  the  cause,  in  con- 
sequence of  such  refusal  of  the  parties  in- 
terested, and  said  fund  having  been  lost 
without  the  default  of  said  commissioner ; 
the  purchasers  cannot  be  in  any  manner 
prejudiced  by  his  failure  to  execute  the 
bond  required  by  law. 

It  does  not  appear  that  said  Steigel  and 
Dixon  were  guilty  of  any  fraud,  imposition, 
or  other  unfair  conduct.  They  purchased 
at  a  sale  publicly  and  fairly  made ;  they 
complied  with  all  its  terms,  by  the  prompt 
payment  of  the  three  first  instalments 
380  of  the  purchase  money:  when  *the 
fourth  and  last  instalment  became 
due,  one  of  them  was  in  the  army,  and  the 
other  a  prisoner  in  the  Federal  lines.  The 
appellants  have  sustained  no  loss  or  damage 
by  the  failure  of  said  purchasers  to  comply 
with  this  part  of  their  contract.  On  the 
contrary,  such  failure  manifestly  enured  to 
their  benefit ;  as  under  the  decree  of  the 
Circuit  court,  they  are  entitled  to  receive 
the  nominal  amount  of  the  last  instalment 
in  United  States  currency. 

It  is  unnecessary  to  consider  the  other  ob- 
jections urged  to  the  various  decrees  and 
proceedings  in  the  cause.  Even  if  well 
founded, they  cannot  operate  to  the  prejudice 
of  the  purchasers,  inasmuch  as  the  sale  was 
made  more  than  six  months  after  the  date 
of  the  decree,  and  was  duly  confirmed ;  and 
the  said  purchasers  are,  therefore,  fully 
protected  by  the  provisions  of  the  8th  sec- 
tion of  chapter  178,  Code  of  1860,  which 
declare,  that  if  a  sale  of  property  be  made 
under  a  decree  or  order  of  a  court,  after  six 
months  from  the  date  thereof,  and  such  sale 
be  confirmed,  though  such  decree  or  order 
be  afterwards  reversed  or  set  aside,  the  title 
of  the  purchaser  at  such  sale  shall  not  be 
affected  thereby ;  but  there  may  be  a  resti- 
tution of  the  proceeds  of  sale  to  those  en- 
titled. 

The  court  is  further  of  opinion,  that  no 
liability  attaches  to  the  estate  of  the  said 
Thomas  W.  McCue,  by  reason  of  anything 
done  by  him  in  the  execution  of  the  trust 
confided  to  him.  Under  the  decree  of  1860 
he  was  authorized  to  sell  the   land   in    con- 


troversy ;  and  under  that  of  1861,  to  rent  it 
out  on  such  terms  and  for  such  time  as  he 
might  deem  most  advantageous  to  the 
estate.  Upon  the  termination  of  said  rent- 
ing it  was  not  necessary  for  him  to  apply 
again  to  the  court  for  authority  to  sell.  The 
decree  of  1860  was  still  in  effect ;  and  the 
authority  to  execute  it  unrevoked.  Such 
was  the  construction  given  to  that  decree 
by  the  Circuit  court  when  it  confirmed  the 
sale.  Upon  well  settled  principles,  when 
commissioners  are  appointed  to  make 
381  sales  of  property,  *they  are  subject  to 
the  supervision  and  control  of  the 
court,  and  their  acts,  when  sanctioned,  be- 
come the  acts  of  the  court.  It  is  unreason- 
able to  suppose  the  presiding  judge  was 
not  apprized  that  the  sale  was  made  for 
Confederate  currency;  and  in  authorizing 
the  commissioner  to  collect  the  purchase 
money,  he  must  have  intended  the  collection 
to  be  made  in  the  currency  then  exclusively 
in  circulation.  If  the  parties  deemed  the 
sale  injudicious,  it  was  easy  to  apply  to 
the  court  to  set  aside  or  modify  the  decree 
of  1860,  or  to  arrest  the  action  of  the  com- 
missioner. 

It  is  true  that  some  of  them  were  infants ; 
but  it  appears  from  the  statement  of  the 
judge  who  rendered  the  decree  now  appealed 
from,  that  they  were  represented  by  effi- 
cient counsel,  who  prepared  the  decree  con- 
firming the  sale,  and  authorizing  the 
collection  of  the  purchase  money.  No  ob- 
jection was  ever  made  to  any  of  the  pro- 
ceedings; and  now,  after  the  loss  of  the 
fund  by  the  disastrous  termination  of  the 
war,  it  is  sought  to  make  the  commissioner 
responsible  for  an  act  approved  by  the  court, 
and  never  disapproved,  so  far  as  this  record 
discloses,  by  the  parties  or  their  coun- 
sel. A  rule  of  this  sort,  adopted  b^  this 
court,  would  produce  incalculable  mischief 
throughout  the  State,  and  tend  to  the  utter 
ruin  of  a  vast  number  of  innocent  officers 
acting  under  the  sanction  and  by  the  au- 
thority of  the  courts,  during  the  protracted 
struggle  in  which  the  country  was  engaged. 
Every  consideration  of  sound  policy  and 
justice  requires  that  such  officers  should  not 
be  held  responsible  for  acts  bona  fide  per- 
formed, under  the  direct  approval  and  sanc- 
tion of  the  court  appointing  them. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  12th 
January  1867,  nor  in  the  decree  of  the  22d 
November  1867,  dismissing  the  cross-bill 
of  the  appellants,  and  that  the  same  should 
be  affirmed. 

Decree  affirmed. 


382 


*Gunn  &  als.  v.  Turner's  Adnn'r. 


Acifiru8t  Term,  1871,  Staunton. 
I.  Office  Jodflrment— Notice  of  Motion  to  Reform— Case 
at  Bar.»— An  office  judgment  confirmed  In  debt  on 

H>fflce  Judffinent— Notice  of  Motion  to  Reform— Case 

•t  Bar.— On  the  question  of  service  of  notice  to  re- 
form an  office  judfirment  tbe  principal  case  is  cited 
in  Amiss  y.  McOinnis,  12  W.  Va.  373,  where  it  is  said: 
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a  bond  dated  November  21  at,  isea,  in  favor  of  T 
against  O  and  three  others,  upon  one  of  whom  the 
process  was  not  served,  O  and  another  srive  notice 
to  T  that  they  will  move  the  court  to  reform  the 
Jndrment.  by  allowlnsr  certain  credits,  one  of  the 
date  of  the  bond  and  one  a  payment  January  4, 
1864.  and  direct! nfir  at  what  scale  of  depreciation 
the  Judfirment  should  be  discharged.  In  fact, 
one  of  the  credits  claimed  is  endorsed  on  the 
bond,  and  the  plMntiff  endorses  the  other  at  the 
time  of  the  motion:  The  court  therefore  refuses 
to  reform  the  Judgment,  and  no  exception  is 
taken,  nor  does  it  appear  what  was  the  evidence 
before  the  court    Hbld: 

I.  Same— 5ane—5ane.— There  was  no  error  in  re- 
fusing: to  form  the  juderment  as  to  the  credits. 

a.  Appellate  Practice— Scaling— Exception  In  Lower 
Court.— No  exception  having  been  taken,  and 
the  evidence  before  the  court  not  beinff  shown 
by  the  record,  the  appellate  court  cannot  re- 
view the  Judirment  of  the  court  below  as  to  the 
scaling  of  the  debt 

3.  Same— Office  Judirment— Motion  to  Reverse  In 
Lower  Court.+— As  there  was  no  motion  to  reverse 
the  judfirment,  on  the  srround  that  the  process 
was  not  served  on  one  of  the  defendants,  that 
question  cannot  be  considered  by  the  appel- 
late court. 

In  February  1866,  Wm.  T.  Turner's  ad- 
ministrator instituted  an  action  of  debt  in 
the  Circuit  court  of  Rockbridge  county, 
against  Nancy  Turner,  Giles  Gunn,  Wm. 
C.  Gilmore,  and  A.  B.  Tanquary,  to  recover 
the  sum  of  $1,267.30,  the  amount  of  a  bond 
executed  by  the  defendants  to  the  plaintiff. 
The  process  was  executed  on  all  the  defend- 
ants except  Tanquary ;  as  to  whom  it  Was 
silent.     The    declaration   was   against   all, 

and  they  not  appearing,  the  office  judg- 
383      ment    was    confirmed    against  *them, 

including  Tanquary,  at  the  April  term 
of  the  court. 

"It  seems  that  such  notice  is  not  only  proper  as  to 
the  defendants,  who  fall  to  answer,  but  it  was  the 
only  remedy  they  had  to  have  the  said  decrees  cor- 
rected."  See,  in  accord.  Baker  v.  W.  M.  &  Mining 
Co.,  6  W.  Va.  196;  Erwin  v.  Vint,  6  Munf.  287.  In  Rein- 
hard  V.  Baker,  13  W.  Va.  811,  citlnfir  the  principal  case, 
it  is  said:  "The  appellant  must  show  affirmatively, 
that  there  was  error  in  the  Judfirment  of  the  court. 
They  cannot  do  so  in  the  absence  of  all  the  evidence 
on  which  the  court  below  acted.    It  must  be  pre- 
sumed that  the  plaintiffs  below  proved  the   facts 
stated  in  their  notice;  and  therefore  that  its  Judfir- 
ment is  rlfirht." 

tAppellate  Practice— Motion  to  Reverse  In  Lower 
Court.— For  the  proposition  that  there  must  be  a 
motion  in  the  lower  court  to  reverse  the  Judfirment, 
on  the  firrounds  that  the  process  was  not  served  on 
one  of  the  defendants,  see  the  principal  case  cited 
in  Car  Ion  v.  Ruffner,  12  W.  Va.  299,  where  It  Is  said: 
"Where  Judgment  is  firiven  airaln^t  persons,  upon 
whom  process  has  not  been  served  and  who  had 
not  appeared  to  the  action,  the  proper  way  to  cor- 
rect the  error  is  upon  motion  before  the  court,  that 
rendered  the  Judfirment."  The  principal  case  is  also 
cited  In  Campbell  v.  Huirhes,  12  W.  Va.  210,  for  the 
same  point  See  foot-note  to  Goolsby  v.  Strother. 
21  Gratt.  107.  The  principal  case  is  cited  and  ex- 
plained in  Saunders  v.  GriiTfirs,  81  Va.  511. 


The  bond  on  which  the  action  was  founded 
bears  date  the  21st  of  November  1862,  and 
was  payable  nine  months  after  date:  and 
a  credit  of  $200  was  endorsed  upon  it  as  of 
the  date  of  the  bond.  This  bond  was  filed 
with  the  declaration. 

After  the  office  judgment  was  confirmed, 
Gilmore  and  Gunn  gave  notice  to  Turner's 
administrator,  that  they  would,  on  the  13th 
September,  move  the  court  to  reform  the 
judgment,  as  well  by  allowing  offsets  im- 
properly omitted  for  $200  on  November  21, 
1862,  and  $300  on  January  4,  1864,  as  by 
settling  and  directing  at  what  depreciation 
the  judgment  should  be  discharged,  accord- 
ing to  the  act  of  Assembly. 

The  motion  came  on  to  be  heard  at  the 
September  term,  and  the  evidence  being 
heard,  the  court  was  of  opinion  that  if  the 
3d  section  of  the  act  of  Miarch  3d,  1866,  for 
the  adjustment  of  liabilities,  &c.,  applies  to 
judgments  rendered  after  the  date  of  said 
act,  as  to  which  the  court  expressed  no 
opinion,  no  sufficient  reason  was  shown  for 
altering  or  reforming  the  judgment  in  this 
case;  one  of  the  credits  specified  in  the 
notice  having  been  endorsed  on  the  bond 
when  filed  with  the  declaration,  and,  there- 
fore, to  be  credited  bj-  the  clerk  whenever 
execution  should  issue ;  and  as  to  the  sec- 
ond, though  not  before  endorsed,  it  was 
then  endorsed  by  consent  of  the  plaintiff; 
and  the  motion  was  therefore  overmled, 
with  costs.  Gunn  and  Gilmore  thereupon 
applied  to  a  judge  of  this  court  for  a  super- 
sedeas to  the  judgment,  which  was  awarded. 

Brockenbrough,  for  the  appellants. 

There  was  no  counsel  for  the  appellee. 

STAPLrES,  J.,  delivered  the  opinion  of 
the  court. 

The  first  error  assigned  in  this  case  is 
the  refusal  of  the  court  to  scale  the 
384  judgment  rendered  by  default  at  *the 
April  term  1866,  against  the  plaintiffs 
in  error.  This  assignment  is  based  upon 
the  proposition,  that  as  the  bond  upon 
which  the  judgment  was  founded,  was  ex- 
ecuted on  the  25th  November  1862,  and  a 
payment  was  made  on  that  day  of  two  hun- 
dred dollars,  and  another  payment  of  three 
hundred  dollars  made  on  the  4th  January 
1864,  the  receipt  by  the  obligee  of  such 
payments  in  Confederate  currency  affords  a 
strong  presumption  that  the  contract  was 
entered  into  with  reference  to  such  currency 
as  a  standard  of  value. 

The  record  does  not  disclose  the  consider- 
ation of  the  bond,  nor  the  kind  of  currency 
in  which  the  payments  were  made.  And  if 
this  court  were  authorized  to  infer  from  the 
date  of  the  instrument  and  the  period  of 
the  respective  payments  that  the  bond  in 
question  is  solvable  in  Confederate  cur- 
rency, it  would  not  be  warranted  in  draw- 
ing such  a  conclusion,  where  the  record 
states,  as  in  this  case,  that  the  Circuit 
court,  upon  the  evidence  adduced,  refused 
to  apply  the  scale  of  depreciation.  What 
that  evidence  was ;  what  it  tended  to  prove, 
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we  have  no  means  of  ascertaining.  No  bill 
of  exceptions  was  taken ;  and  none  of  the 
facts  are  stated  on  the  record,  by  which 
this  court  can  undertake  to  review  the  de- 
cision of  the  Circuit  court.  If  the  plaintiffs 
in  error  considered  themselves  aggrieved 
by  the  judgment,  it  was  plainly  their  duty 
to  obtain  a  certificate  of  the  facts  proved ; 
and  thus  show  affirmatively  there  is  error 
in  the  judgment.  As  they  have  failed  so 
to  do,  this  court  is  bound  to  conclude  the 
decision  was  warranted  by  the  evidence 
adduced  on  the  trial. 

The  second  assignment  is,  that  the  orig- 
inal judgment  having  been  rendered  upon 
a  joint  bond  against  the  four  obligors 
therein,  and  process  being  served  only  on 
three,  such  judgment  is  erroneous,  and 
must  be  reversed  as  to  all.  The  6th  section, 
chap.  181,  Code  of  1860,  provides  that  **no 
appeal,  writ  of  error  or  supersedeas   shall 

be  allowed  by  an  appellate  court  or 
385      judge,    for   any  *matter   for  which  a 

judgment  or  decree  is  liable  to  be  re- 
versed or  amended  on  motion,  by  the  court 
which  rendered  it  or  the  judge  thereof, 
until  such  motion  be  made  and  overruled  in 
whole  or  in  part.  No  motion,  however,  was 
made  in  the  court  below,  to  reverse  or  amend 
the  judgment  for  the  error  now  assigned. 
The  motion  actually  made  was  to  reform 
the  judgment  by  applying  thereto  certain 
omitted  credits,"  and  *'by  settling  and 
directing  at  what  scale  of  depreciation  it 
should  be  discharged,  according  to  the  act 
for  adjusting  Confederate  liabilities.  *'  The 
question  raised  by  the  second  assignment 
of  error  is  therefore  not  before  this  court, 
and  no  opinion  is  expressed  thereon. 

For  these  reasons  the  judgment  of  the 
Circuit  court  is  affirmed ;  but  without  prej- 
udice to  the  right  of  the  plaintiffs  in  error 
to  move  in  said  court,  to  reverse  or  amend 
the  original  judgment  against  them,  upon 
the  ground  suggested  in  the  second  assign- 
ment of  error. 

Judgment  affirmed ;  but  without  prejudice. 


386        *Hnb,  for.  &c.  v.  Peyton  &  als. 

August  Term,  1871,  Staunton. 

t.  Bonds— Kind  of  Currency— Parol  Evidence— Adjust- 
ment Act.*— p  executes  his  bond  to  H  for  t5.000. 
dated  June  9th,  1863,  and  payable  two  years  after 
date,  without  interest,  "in  such  funds  as  the  banks 
receive  and  pay  out "  Parol  evidence  is  not  admis- 
Kible  under  $  2  of  the  adjustment  act.  of  March  1866, 
to  prove  the  kind  of  currency  in  which  the  bond 
was  to  be  paid,  or  with  reference  to  which,  as  a 
standard  of  value,  it  was  made  and  entered  Into. 

a.  Same— Contracts  of  Hazard.- Such  a  bond  creates 
a  contract  of  hazard. 

5.  Bonds— Payable  In  Designated  Currency.— A  bond 
executed  between  the  1st  of  January  1868.  and  the 

*A  rehearinsr  of  the  principal  case  was  granted,  and 
is  reported  in  Hllb  v.  Peyton,  22  Gratt.  550.  The 
doctrines  here  laid  down  as  to  the  admissibility  of 
parol  evidence  under  the  "Adjustment  Act"  were 
expressly  overruled  in  that  case. 


10th  of  April  1865,  payable  at  a  future  day  in  a  cur- 
rency desifirnated  in  the  bond,  is  to  be  paid  in  the 
currency  desifirnated. 

This  was  an  action  of  covenant  in  the 
Circuit  court  of  Augusta  county,  brought  in  , 
January  1867,  by  Simon  H.  Hilb,  for  Abram 
Singer,  against  J.  B.  Peyton  and  three 
others.  The  action  was  founded  on  a  bond 
executed  by  the  defendants  to  Hilb,  bearing 
date  the  9th  of  June  1863,  and  payable  two 
years  after  date,  for  $5,000.  The  defend- 
ants pleaded  covenants  performed ;  and  on 
the  trial  the  jury  scaled  the  debt,  and  found 
a  verdict  for  the  plaintiff  for  $625  in  gold, 
with  interest  from  the  date  of  the  ^nd, 
The  plaintiff  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  But  the  court 
overruled  the  motion,  and  rendered  judg- 
ment according  to  the  verdict:  and  the 
plaintiff  excepted;  and  applied  to  this 
court  for  a  supersedeas ;  which  was  awarded. 
The  facts  are  stated  by  Judge  Christian  in 
his  opinion. 

Fultz  and  Geo.  M.  Cochran,  Jr.,  for  the 
appellant. 

Baldwin,  for  the  appellee. 

387  *CHRISTIAN,  J.  This  is  a  super- 
sedeas to  a  judgment  of  the  Circuit 
court  of  Augusta  county. 

It  was  an  action  of  coven^^nt  brought 
upon  a  contract  under  seal  in  the  following 
words : 

$5,000.  Two  years  after  date,  for  value 
received,  we  promise  and  bind  ourselves 
jointly  and  severally,  to  pay  to  Simon  H. 
Hilb,«  his  heirs  and  assignees,  the  sum  of 
ffve  thousand  dollars,  without  interest,  and 
in  such  funds  as  the  banks  receive  and  pay 
out.     Witness  our  hands  and  seals,  &c. 


(4 


Seal. 
Seal. 
Seal. 
Seal. 


Signed,    J.  B.  Peyton, 

Wm.  H.  Peyton,  (Sec.,) 
Geo.  L.  Peyton, 
Thos.  H.  Peyton, 
Dated  June  9th.  1863. 

The  defendants  pleaded  ^'covenants  per- 
formed," and  gave  notice  that  they  should 
insist  that  the  debt  should  be  scaled  under 
the  adjustment  act. 

The  plaintiff,  to  sustain  the  issue  on  his 
part,  produced  the  obligation  sued  upon, 
and  then  proved  that  at  the  maturity  of 
said  obligation,  to  wit :  on  the  9th  day  of 
June  1865,  the  funds  received  and  paid  out 
by  the  banks  were  greenbacks  and  National 
bank  notes,  which  were  at  that  time  worth, 
as  compared  with  gold,  from  $135  to  $145  of 
currency  to  $100  of  gold.  The  plaintiff 
there  rested  his  case.  The  defendants,  on 
their  part,  proved  that  the  bond  in  contro- 
versy was  given  for  a  loan  of  $5,000  in  Con- 
federate States  treasury  notes,  and  there 
rested  their  case.  And,  thereupon,  the 
plaintiff,  Hilb,  was  introduced  and  exam- 
ined, to  prove  the  true  understanding  and 
agreement  of  the  parties  in  respect  to  the 
kind  of  currency  in  which  the  contract  was  to 
be  performed.  He  proved  that  he  was 
engaged  in  business   in  Staunton,  and  was 
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not  a  money  lender:  that  wher  applied  to 
by  one  of  the  defendants  for  a  loan  of 
money,  he  declined ;  but  that  upon  a  second 
application,  he  ag^reed  to  make  the  loan 
upon  the  terms   stated   in    the   bond. 

388  "'And  that   in   accepting-  these  terms, 
he  expected  to  receive  at  the  maturity 

of  the  bond,  a  better  currency  than  that 
which  he  loaned. 

The  defendants  then  introduced  J.  *  B. 
Peyton,  one  of  the  defendants,  who  proved 
that  he  was  the  principal  in  the  bond;  and 
was  the  party  with  whom  the  negotiations 
were  had.  He  confirmed  the  evidence  of 
the  plaintiff  as  to  his  refusal,  at  first,  to 
make  the  loan,  and  his  subsequent  agree- 
ment to  loan  on  the  terms  stated  in  the 
bond.  This  witness  proved  that  he  regarded 
the  contract  to  some  extent  as  a  contract  of 
hazard ;  that  he  had  faith  in  the  Confeder- 
ate cause ;  that  when  he  made  the  contract 
he  expected  to  discharge  it  in  Confederate 
treasury  notes ;  and  that  the  hazard  of  the 
contract  was  the  appreciation  or  deprecia- 
tion of  that  currency.  He  also  proved  that 
he  wrote  the  bond  upon  which  this  action 
was  brought. 

Wnj.  H.  Peyton,  another  of  the  defend- 
ants, also  proved  the  unwillingness  of  the 
plaintiff  to  loan  the  Confederate  treasury 
notes  at  first,  but  his  subsequent  agreement 
to  do  so  upon  the  terms  set  forth  in  the 
bond.  This  witness  also  proved  that  the 
verbal  understanding  between  the  parties 
prior  to  the  loan,  was  correctly  expressed 
m  the  bond.  The  defendants  also  introduced 
the  scale  of  depreciation  of  Confederate 
treasury  notes,  showing  that  at  the  date  of 
the  bond  they  were  worth  from  7^  to  8  for 
one  in  gold.  These  were  all  the  facts  proved 
as  certified  by  the  court  below.  Upon  these 
facts  the  jury  found  a  verdict  for  the  plain- 
tiff, and  assessed  his  damages  at  $625  in 
gold,  with  interest  from  the  9th  of  June 
1863,  till  paid :  the  jury  having  scaled  the 
debt  according  to  the  scale  of  depreciation 
of  Confederate  treasury  notes.  A  motion 
was  made  by  the  plaintiff,  to  set  aside  the 
verdict  and  grant  a  new  trial ;  which  was 
overruled  by  the  court;  and  a  judgment 
entered  for  the  amount  found  by  the  jury. 
A  writ  of  error  and  supersedeas  to  that 
judgment  brings  up  the  case  to  this  court. 
The  case  presents,  here  as  it  did  to 

389  the  court  below,  a  'single  question, 
and  that  is,  what  is  the  legal  con- 
struction and  legal  effect  of  the  contract 
which  the  parties  entered  into,  reduced  to 
writing,  signed  and  sealed  for  themselves? 
That  writing,  and  that  alone,  must  be 
looked  to  as  containing  the  true  under- 
standing and  agreement  of  the  parties. 
Clearly,  and  beyond  all  question,  that  writ- 
ing bound  the  obligors  to  pay  five  thousand 
dollars,  without  interest,  in  such  currency 
as  the  banks  should  receive  and  pay  out  at 
its  maturity,  to  wit :  on  the  9th  day  of  June 
1865.  The  only  parol  evidence  necessary 
or  proper  to  be  introduced,  to  fix  the  meas- 
ure of  their  liability,  was,  in  reference  to 
the  kind  of  currency  received  and  paid  out 
by    the   banks   two   years  after  the  date«of 


the  obligation.  If,  at  the  maturity  of  the 
bond,  the  banks  were  receiving  Confederate 
treasury  notes,  then  it  was  solvable  in  that 
currency ;  if  the  banks  were  receiving  and 
paying  out  gold  and  silver,  then  it  was 
solvable  in  gold  and  silver;  and  if  they 
were  receiving  and  paying  out  national  cur- 
rency and  greenbacks,  then  the  oblijgation 
was  solvable  in  that  currency.  This  is 
the  plain  and  unmistakable  meaning-  of 
the  terms  employed  by  the  parties,  and  the 
plain,  legal  effect  of  their  obligation.  It  is 
difficult  to  conceive  what  form  of  words 
could  have  been  employed,  more  plainly  to 
express  their  meaning,  than  those  which 
have  been  written  and  signed  by  the  parties. 
The  words  used  import  their  owa  mean- 
ing, the  language  employed  furnishes  its 
own  construction,  so  plain  to  my  mind  as 
to  admit  of  no  controversy ;  indeed,  so  plain 
that  every  argument  advanced  by  the  learned 
counsel  for  the  defendant  in  error  here, 
might  have  been  fully  answered  by  simply 
reading  the  bond.  It  was  not  a  case  in 
which  parol  evidence  was  admissible,  and 
if  objected  to  it  ought  to  have  been  excluded. 
The  learned  counsel  for  the  defendants  in 
error,  invokes  the  aid  of  the  statute  known 
as  the  '^adjustment  act,"  to  justify  the  ad- 
mission of  parol  evidence  in  such  a 
390  case  as  this, '  *and  indeed  in  all  other 
cases  where  the  contract,  no  matter 
what  may  be  its  terms,  is  made  between 
the  1st  of  January  1862  and  the  10th  of 
April  1865.  I  cannot  assent  to  this  broad 
and  unlimited  construction.  It  is  not  war- 
ranted either  by  the  letter  or  the  spirit  of 
the  statute.  The  section  relied  upon  is  in 
these  words :  '*In  any  action  of  suit  or  other 
proceeding  for  the  enforcement  of  any  con- 
tract, express  or  implied,  made  and  entered 
into  between  the  Ist  day  of  January  1862« 
and  the  10th  day  of  April  1865,  it  shaU  t>e 
lawful  for  either  party  to  show  by  parol  or 
other  relevant  evidence,  what  was  the  true 
understanding  and  agreement  of  the  par- 
ties, either  expressed  or  to  be  implied,  in 
respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  fulfilled  or  performed, 
or  with  reference  to  which,  as  a  standard 
of  value,  it  was  made  and  entered  into," 
&c.  Now,  by  the  very  terms  of  this  section, 
the  parol  evidence  to  be  admitted  ander  it, 
is  confined  and  limited  to  the  kind  of  cur- 
rency in  which  the  contract  is  to  be  falfilled 
or  performed.  Where  the  parties  themselves 
have  stipulated  in  writing  as  to  the  kind  of 
currency  in  which  the  obligation  is  to  be 
fulfilled  or  performed,  then  this  section 
clearly  does  not  apply.  It  is  only  in  a  case 
where  the  parties  have  not  stipulated  plainly 
and  unmistakably  as  to  the  kind  of  currency 
in  which  the  obligation  is  solvable,  that 
parol  evidence  can  be  heard.  The  statute 
became  necessary  because  of  the  nse,  in 
contracts  during  the  war,  of  the  word  dol- 
lars (which  before  had  a  technical  and 
constitutional  meaning),  as  applied  to  a 
depreciated  currency ;  and  when  that  word 
is  employed  or  any  other  words  used,  which 
leave  it  in  doubt  what  kind  of  currency  was 
to  be  paid,  then  parol  evidence   may  be  ad- 
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xnitted  to  show  the  true  understanding  and 
agfreement  of  the  parties,  in  respect  to  the 
kind  of  currency  in  which  the  contract  is 
to  be  fulfilled  or  employed.  But  surely, 
where  the  parties  have  reduced  to  writing 
their   own    understanding  and  agree- 

391  mcnt,  as  to  the  kind  of  currency  *in 
which  their  obligation  is  to  be  per- 
formed, it  would  violate  the  plainest  rules 
of  evidence  to  admit  parol  evidence  to  vary, 
alter  or  contradict  that  written  agreement. 

But  in  this  case  parol  evidence  was  offered 
by  both  plaintiff  and  defendants  without 
objection.  It  was  considered  by  the  jury 
as  proper  evidence  in  the  cause.  And,  even 
regarding  that  evidence  as  admissible  and 
proper  to  be  heard,  let  us  now  enquire,  was 
the  jury  warranted  in  finding  the  verdict 
which  they  have  rendered?  This  is  not  a 
case  of  conflict  of  testimony.  It  is  not  a 
case  dependent  upon  the  weight  and  ten- 
dency of  the  evidence  where  a  jury  has  to 
decide  upon  the  credit  of  witnesses.  There 
is  no  conflict  in  the  statement  of  the  plain- 
tiff and  defendants.  Every  word  uttered 
by  the  plaintiff  is  confirmed  by  the  defend- 
ants. Nor  is  the  statement  of  either  at  all 
in  conflict  with  the  express  terms  of  the 
written  obligation;  but,  on  the  contrary, 
both  plaintiff  and  defendants  point  to  the 
bond  (which  was  written  by  one  of  the  de- 
fendants), as  expressing  the  terms  of  their 
agreement.  It  is  true  the  plaintiff  says 
that,  in  accepting  the  terms  stated  in  the 
bond,  he  expected  to  receive  a  better  cur- 
rency than  that  which  he  loaned;  and  the 
defendant,  who  was  principal  in  the  bond, 
stated  that  he  expected,  while  he  regarded 
the  contract  to  some  extent  a  contract  of 
hazard,  to  discharge  it  in  Confederate 
treasury  notes.  Now,  these  respective  ex- 
pectations of  the  parties  cannot  weigh  a 
feather  in  the  scale  of  judicial  construction. 
But  even  these  are  perfectly  consistent  with 
the  terms  of  the  bond,  and  with  their  own 
statements  respecting  it.  It  is  evident  that 
the  plaintiff  expected  to  receive  a  better 
currency  than  he  loaned,  or  he  would  not 
have  loaned  it  without  interest.  The  de- 
fendant, who  was  principal,  gives  the  rea- 
son why  he  expected  to  discharge  the 
obligation  in  Confederate  money.  He  says 
he  had  faith  in  the  Confederate  cause.  He 
evidently    did    not    expect    that    the 

392  *Confederacy  would  be  overthrown  in 
less  than  two  years.     His  calculation 

was  to  pay  in  a  currency  still  more  depre- 
ciated. He  knew  it  was  rapidly  deprecia- 
ting every  day,  and  the  chances  were  it 
would  still  continue  to  depreciate.  His  cal- 
culations came  very  near  being  verified, 
for,  if  the  war  had  lasted  sixty  days  longer, 
he  would  then  have  paid  in  a  currency  de- 
preciated at  least  sixty  to  one,  a  debt  which 
he  had  contracted  in  the  same  currency, 
depreciated  only  to  the  extent  of  eight  to 
one.  These  expectations  of  the  parties, 
while  they  cannot  weigh  a  feather  in  ex- 
plaining the  contract,  or  fixing  its  legal 
construction,  indicate  that  with  both,  this 
contract,  like  that  in  Brackan  v.  Griffin,  3 
Call.  375,  and  Boulware  v.  Newton,  18  Gratt. 


708,  was  a  contract  of  hazard,  fully  under- 
stood by  the  parties,  and  fairly  entered  into 
on  both  sides. 

There  is  nothing  in  the  evidence  to  im- 
peach it.  Both  plaintiff  and  defendants 
point  to  the  contract  itself  as  expressing 
the  terms  of  their  agreement.  There  is  no 
doubt  or  ambiguity  on  the  face  of  that 
agreement,  and  it  must  be  executed  as  the 
parties  have  covenanted  for  themselves. 
There  was  nothing  in  the  contract  or  the 
evidence  to  warrant  the  jury  in  scaling  the 
amount  of  the  obligation ;  and  the  Circuit 
court  erred  in  refusing  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 

Nor  can  it  be  maintained,  as  was  earn- 
estly argued  by  the  learned  counsel  for  the 
defendants  in  error,  that  the  granting  of  a 
new  trial  in  such  a  case  as  this,  is  at  all  in 
conflict  with  the  well  settled  rules  of  law 
which  govern  new  trials,  so  often  estab- 
lished by  this  court,  and  reaffirmed  in  the 
case,  Blosser  v.  Harshberger,  decided  at 
the  present  term.  In  the  case  at  bar  there 
was  no  conflict  of  testimony.  It  was  not  a 
case  at  all  dependent  upon  the  weight  and 
tendency  of  the  evidence,  or  the  credit  of 
the  witnesses.  But  the  whole  case  depended 
upon  the  legal  construction  to  be  given  to 
the  written  contract  of  the  parties.  It 
was,  therefore,  a  question  of  law 
393  *rather  than  a  question  of  fact ;  and 
it  should  have  been  so  considered  and 
acted  upon  in  the  court  below. 

I  am  of  opinion  that  the  judgment  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  to  the  Circuit  court, 
for  a  new  trial  to  be  had  therein,  in  con- 
formity with  the  principles  herein  declared. 

ANDERSON,  J.  I  do  not  think,  as  has 
been  said,  that  the  bond  in  this  case  could 
not  have  been  expressed  in  plainer  terms  to 
convey'  the  idea,  that  it  was  to  be  paid  in 
such  funds  as  were  received  and  paid  out 
by  the  banks  at  the  maturity  of  the  bond. 
It  does  not  necessarily  convey  that  meaning 
without  adding  the  words  **at  maturity," 
or  interpolating  other  words  which  are 
equivalent.  I  think  it  is  upon  its  face, 
susceptible  of  a  different  construction  from 
that  which  has  been  given  to  it.  The  bond 
is  in  these  words:  **Two  years  after  date, 
for  value  received,  we  promise  and  bind 
ourselves,  jointly  and  severally,  to  pay  to 
Simon  H.  Hilb,  his  heirs  or  assigns,  the 
sum  of  $5,000,  without  interest,  and  in  such 
funds  as  the  banks  receive  and  pay  out.  If 
it  had  said  in  such  funds  as  the  banks  shall 
then  receive  and  pay  out,  or  receive  and 
pay  out  at  maturity,  the  meaning  would  be 
plain.  And  that  may  have  been  the  inten- 
tion of  the  parties,  but  such  intention  is 
not  expressed  by  the  language  without  in- 
terpolating or  adding  the  words  mentioned. 
And  to  give  it  that  construction  is  to  make 
it  a  contract  of  hazard,  which  the  courts 
are  not  disposed  to  do  if  it  is  susceptible  of 
a  construction  which  will  relieve  it  from 
that  character. 

I  think  it  may  be  fairly  construed  to 
mean,  that  it  was   payable   at   that   future 
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time,  in  such  funds  as  the  banks  received 
and  paid  out  at  the  time  the  bond  was  g^iven. 
If  it  had  specified,  in  such  funds  as  the 
banks  shall  then  receive  and  pay  out,  it 
would  plainly  import,  at  maturity.  On  the 
other  hand,  if  it  had  been,  *4n  such  funds 
as    the    banks   now   receive  and  pay 

394  out,*'  it  *would  as  plainly  mean,  at 
the  date  of  the  contract.  The  phrase- 
ology is  not  precisely  this.  It  is  not  as  the 
banks  shall  then  receive  and  pay  out ;  which 
imports  a  future  time.  Nor  is  it,  as  they 
now  receive  and  pay  out;  which  imports 
the  present  time.  And  why  may  you  not 
as  well  interpolate  the  word  *'now'*  as  to 
interpolate  the  words  ** shall  then,"  or  add 
the  words  **at  maturity?*'  But  that  inter- 
polation is  unnecessary,  in  the  former  case, 
to  convey  the  meaning*.  The  words,  "in 
such  funds  as  the  banks  receive  and  pay 
out,'*  in  the  present  tense,  which  means 
now,  need  not  the  interpolation  of  that 
word,  or  any  other,  to  convey  the  meaning 
which  I  think  may  be  given  to  the  clause. 

It  is  not  inconsistent  with,  nor  does  it 
militate  against  this  construction,  that  it 
is  payable  without  interest.  It  does  not 
appear  from  the  face  of  the  bond,  whether 
it  was  given  for  the  loan  of  Confederate 
money,  or  for  the  sale  of  property.  And  it 
is  not  uncommon  for  puix^hases  of  property 
to  be  made  on  time  without  interest.  But 
if  we  resort  to  the  parol  testimony,  to  learn 
that  it  was  for  the  loan  of  Confederate 
treasury  notes,  that  fact  does  not  preclude 
the  construction  indicated.  The  contract 
so  construed,  was  still  a  good  bargain  for 
the  plain tiif.  It  was  to  put  his  Confederate 
treasury  notes  in  good  hands  to  be  safely 
kept,  and  returned  to  him  in  value,  when 
the  war  was  over  and  things  became  set- 
tled; a  disposition  which  many  who  held 
that  currency  in  larg'e  amounts  would  have 
readily  made. 

If  this  is  a  fair  construction  it  is  not  a 
contract  of  hazard.  The  plaintiff  lends  his' 
Confederate  money,  which  was  rapidly  de- 
preciating every  day,  upon  the  assurance  of 
the  borrower,  amply  secured,  that  he  will 
return  its  then  present  value  after  two 
years,  without  interest.  He  might  well 
foreg"o  the  interest  upon  his  Confederate 
treasury  notes,  to  have  their  then  present 
value  secured  to  him  for  two  years.  The 
obligation  is  not  to  return  it  in  Confeder- 
ate    treasury    notes    or    Confederate 

395  *currency,    but  "in    such    funds"   as 
the  banks  were  receiving  and  paying 

out  at  the  date  of  the  contract;  which  may, 
I  think,  imply  funds  of  equal  value.  The 
jury  so  understood  the  agreement.  For  to 
that  effect  is  their  verdict.  And  the  learned 
judge  who  tried  the  cause  and  heard  all  the 
evidence,  refused  to  interfere  with  the  ver- 
dict; because  he  regarded  it  **just  and  in 
accordance  with  the  true  understanding  and 
agreement  of  the  parties.  * ' 

As  I  have  said,  the  contract,  so  construed, 
is  not  a  contract  of  hazard.  The  only  risk 
incurred  was  that  of  the  borrower,  on  ac- 
count of  the  fluctuations,  and  rapid  depre- 
ciation of   the    Confederate   currency:  and 


that  depended  upon  his  ability  to  make  an 
immediate  investment.  Any  loss  that  he 
might  sustain  by  a  short  delay  would  be 
compensated  by  the  abatement  of  interest. 
It  could  not,  therefore,  be  said  to  be  a  con- 
tract of  hazard  on  his  part,  as  the  presump- 
tion is,  he  knew  how  he  could  dispose  of  it 
before  he  borrowed  it:  and  was  only  bound 
to  pay  back  "such  funds"  as  the  banks 
were  dealing  in  at  the  time  he  effected  the 
loan;  that  is  the  value  of  the  Confederate 
notes  at  the  time  he  received  them.  And 
the  plaintiff  incurred  no  hazard  inasmuch 
as  he  was  to  receive  the  value  of  his  money 
loaned. 

If  the  language  will  not  bear  that  con- 
struction, the  words  such  funds  as  the 
banks  receive  and  pay  out,  referring  to  the 
date  of  the  contract,  must  be  construed  as 
meaning  Confederate  currency,  as  that  was 
the  only  currency  which  the  banks  were 
then  receiving  and  paying  out.  If  that  be 
the  correct  view,  then  it  was  simply  an 
obligation  to  pay  $5,000  in  Confederate  cur- 
rency. And  upon  that  construction,  the 
jugdment  g-reatly  exceeds  the  amount  which 
the  plaintiff  was  entitled  to  receive.  But  I 
am  disposed  to  give  a  construction  more 
just  and  favorable  to  the  plaintiff;  and  it 
seems  to  me  that  the  words  "in  such  funds," 
may  be  construed  to  imply  funds  of  equal 
value.  The  word  "such,"  in  its 
396  *common  acceptation,  means  "like." 
The  funds  may  be  alike  in  one  respect 
and  not  in  another;  but  may  be  bank  notes, 
or  both  may  be  Confederate  currency.  But 
they  cannot  be  said  to  be  altogether  alike 
unless  they  are  alike  in  value.  "When 
speaking  of  funds  that  are  alike,  value,  it 
seems  to  me,  is  the  most  important  point 
of  resemblance.  Therefore,  if  the  dealings 
of  the  bank  were  in  Confederate  funds,  the 
words  "such  funds,"  might  be  construed 
to  mean  not  only  Confederate  funds,  but 
funds  of  equal  value.  If  funds  of  very  un- 
equal value,  they  could  not,  with  propriety, 
be  said  to  be  such  funds. 

Why  then  should  not  the  contract  receive 
this  judicial  construction?  If  the  parol 
testimony  is  to  be  excluded,  the  face  of  the 
bond  is  at  least  as  susceptible  of  this  con- 
struction as  the  other.  Indeed,  it  cannot 
import  the  intention  ascribed  to  the  parties 
by  the  plaintiffs,  without  the  interpolation 
of  words  or  the  transposition  of  sentences; 
whilst  the  other  interpretation  is  according 
to  its  grammatical  structure,  and  the  obvi- 
ous import  of  its  terms.  Contrary  to  the 
well  established  principle,  that  contracts  of 
hazard  are  not  to  be  encouraged,  ought  we 
to  give  a  strained  construction  to  this  in- 
strument in  order  to  hold  these  parties  to  a 
contract  of  hazard,  and  require  the  defend- 
ant to  pay  to  the  plaintiff  iive  thousand 
dollars,  for  the  consideration  of  only  $625 
which  he  received? 

If  it  was  clearly  a  contract  of  hazard,  en- 
tered into  by  the  parties  with  their  eyes 
open,  with  an  understanding  of  the  risks 
they  were  incurring,  and  with  the  unques- 
tionable purpose  and  intention  of  incurring 
those    risks   depending    on    contingencies. 
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upon  which  it  was  lawful  to  contract,  the 
courts  have  no  discretion  but  to  enforce  it, 
however  hard  and  oppressively  it  may  oper- 
ate on  one  of  the  parties.  Because  it  is  not 
the  province  of  the  court  to  make  or  unmake 
contracts,  but  to  enforce  such  as  have  been 
lawfully  and  fairly  made. 

The  plaintiff  contends,  that  this  was 

397  a     contract    of    *ha2ard,    conting'ent 
upon  the  event  of  a  war  in  which  their 

country  was  engaged,  and  which  required 
the  active  co-operation  and  united  and  vig- 
orous exertions  of  all  its  citizens  to  bring 
it  to  a  successful  termination.  Without  in- 
quiring whether  it  was  lawful  for  these 
parties,  whilst  their  fellow-citizens  were 
imperilling  their  lives  and  fortunes  in  the 
defence  of  their  country,  and  to  bring  the 
war  to  a  successful  issue,  to  be  speculating 
upon  its  result,  and  to  be  making  contracts 
of  wager  upon  its  result,  I  have  endeavored 
to  show,  that  the  written  contract  between 
them  is,  upon  its  face,  susceptible  of  a 
different  construction,  and  is  not  a  contract 
of  hazard.  Does  the  parol  evidence  conflict 
with  that  construction,  and  show  that  the 
parties  intended  to  make  a  contract  of 
hazard? 

The  parol  testimony  is  excluded  by  a 
majority  of  the  court.  But  not  concurring 
in  that  opinion,  I  will  briefly  consider  it. 
Does  it  show  that  these  parties  intended  to 
make  a  contract  of  hazard,  depending  upon 
the  result  of  the  war  whether  favorable  or 
unfavorable  to  the  Confederate  States? 
There  is  no  testimony  in  the  cause,  except 
that  of  the  parties,  which  is  certified  by 
the  court.  J.  B.  Peyton,  the  principal 
obligor,  proves  that  he  regarded  the  contract 
to  some  extent  as  a  contract  of  hazard ;  but 
the  hazard  was  the  appreciation  or  depreci- 
ation of  .Confederate  currency.  The  plain- 
tiff says  he  expected  to  receive  payment  in 
a  currency  better  than  that  which  he  loaned. 
In  other  words,  he  expected  an  improvement 
in  Confederate  currency;  otherwise,  his 
evidence  is  in  conflict  with  the  defendants, 
and  could  not  be  considered. 

Wm.  H.  Peyton,  one  of  the  defendants, 
says  that  the  agreement  was  upon  the  terms 
set  forth  in  the  bond.  So  say  the  other 
witnesses.  Neither  of  the  witnesses  says 
that  the  contract  was  made  with  reference 
to  the  termination  of  the  war,  or  how  it 
would  terminate,  whether  favorably  or  un- 
favorably.      It     was    a    contract     to 

398  *pay   in    two   years;  and   the  idea  of 
the  war  terminating  in  the  meantime, 

or,  if  it  did,  how  it  would  result,  and  what 
would  be  its  effect  upon  their  contract,  seems 
not  to  have  been  thought  of  by  either  party, 
or  to  have  been  contemplated  in  their  con- 
tract. And  even  if  they  intended  that  pay- 
ment should  be  made  in  such  funds  as  the 
banks  were  receiving  and  paying  out  at  the 
maturity  of  the  contract,  as  contended  by 
the  plaintiff's  counsel,  they  intended  the 
banks  which  then  operated  in  the  State,  or 
which  might  afterwards  be  created  by  the 
government  of  Virginia,  or  of  the  Confed- 
erate States,  and  be  subordinate  to  those 
governments;   and   which    dealt    in    funds 


which  were  created  by,  or  authorized  by 
the  Confederate  government,  or  by  Virginia, 
as  a  member  of  the  Confederacy.  It  .was 
no  part  of  their  contract,  and  never  entered 
their  heads,  that  payment  was  to  .be  made 
in  such  funds  as  was  received  and  paid  out 
by  United  States  banks,  or  by  banks  which 
were  subject  to  the  government  of  the 
United  States,  or  in  the  currency  of  the 
United  States  government.  I  am  clearly 
of  opinion  that  banks  of  Virginia,  as  a 
member  of  the  Confederacy,  were  meant. 
They  were  the  only  banks  in  Virginia,  and 
were  then  receiving  and,  paying  out  the 
same  kind  of  currency  which  the  plaintiff 
loaned  to  the  defendants.  ,  They  were  the 
only  banks  that  were  known  to  the  parties. 
The3'  had  nothing  to  do  with  any  other 
banks.  And  being  good  and  faithful  citi- 
zens of  Virginia,  which  was  then  at  war 
with  the  United  States,  they  could  not  have 
contemplated  payment  in  United  States 
currency;  such  as  was  received  and  paid 
out  by  the  United  States  banks — a  currency 
which  they  could  not  have  received,  and 
paid  out,  at  the  time  of  this  contract,  with- 
out incurring  the  penalty  of  crime  against 
their  country.  I  conclude,  therefore,  that 
it  was  no  part  of  the  contract  between  those 
parties,  that  payment  was  to  be  made  in 
such  funds  as  were  received  and  paid  out 
by  United  States  banks,  or  banks 
399  which  were  under  the  *power  and  con- 
trol of  the  United  States  government, 
either  directly  or  indirectly,  through  the 
government  of  Virginia.  It  is  not  a  con- 
tract, expressed  or  implied,  that  if  the  war 
terminated  favorably  to  the  United  States, 
before  the  maturity  of  the  bond,  it  was  to 
be  paid  in  United  States  currency;  and  if 
it  terminated  favorably  to  the  Confederate 
States,  or  if  the  bond  matured  before  the 
termination  of  the  war,  it  was  to  be  paid  in 
Confederate  States  currency.  Whether,  if 
such  had  been  the  contract,  it  would  have 
been  lawful  and  valid,  I  deem  it  unneces- 
sary to  enquire,  inasmuch  as  it  was  not  the 
contract. 

It  is  with  great  diffidence  and  distrust  of 
the  correctness  of  my  own  views,  when 
opposed  by  those  of  my  brethren,  that  I 
have  given  this  opinion.  But,  whether 
right  or  wrong,  it  is  my  opinion,  and  the 
country  is  entitled  to  it.  And  I  have  the 
satisfaction  to  know  that  it  is  in  support  of 
justice;  and  in  accordance  with  the  judg- 
ment of  the  learned  judge  of  the  Circuit 
court,  and  with  the  verdict  of  the  jury, 
which  I  think  are  as  favorable  to  the  plain- 
tiff as  he  had  any  right  to  expect.  I  am, 
therefore,  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that, 
according  to  the  true  legal  construction  of 
the  contract  upon  which  the  said  action  of 
covenant  was  founded,  the  said  defendants 
in  error  bound  themselves  to  pay  to  the 
plaintiff  in  error  the  sum  of   Ave   thousand 
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dollars,  without  interest,  in  such  funds  as 
the  banks  received  and  paid  out  two  years 
after  the  date  of  the  said  contract,  to  wit : 
on  the  9th  day  of  June  1865 ;  and  that  the 
only  evidence  proper  to   be   heard,  in  order 

to  fix  the  measure  of  their  liability, 
400      *was    proof   of   the   kind  of  currency 

received  and  paid  out  by  the  banks  on 
that  day.  And  the  court  is  further  of  opin- 
ion that  the  parties,  having  stipulated  in 
writing  for  themselves,  as  to  the  kind  of 
currency  in  which  their  contract  was  to  be 
fulfilled  or  performed,  it  was  not  competent 
for  them  to  introduce  parol  evidence  to  vary 
or  contradict  their  written  agreement.  It 
is,  therefore,  considered  that  the  said  judg- 
ment is  erroneous,  and  that  the  same  be 
reversed  and  annulled,  and  that  the  plain- 
tiff in  error  recover  against  the  defendants 
in  error  his  costs  expended  about  the  pros- 
ecution of  his  writ  of  supersedeas  here. 
And  it  is  ordered  that  the  verdict  of  the 
jury  be  set  aside,  and  the  cause  remanded 
to  the  said  Circuit  court  for  a  new  trial  to 
be  had  therein,  in  conformity  with  the 
principles  herein  declared. 

Judgment  reversed. 


401 


*WaM  V.  Atwell. 

AufirustTerm.  1871,  Staunton. 


I.  Debt  OB  Bond— Office  Judffment— When  Cause  Prop- 
erly on  Docket.— In  debt  on  bond.  If  the  common 
order  and  tbe  common  order  confirmed  have  been 
resrularly  entered  at  rules,  the  cause  Is  properly 
on  the  office  judgrment  docket  at  the  next  term  of 
the  court;  thonch  no  endorsement  of  the  proceed- 
ings may  have  been  made  upon  the  papers  in  the 
cause. 

a.  Same— Same— Cause  Improperly  on  Docket— Action 
of  Court.— If  the  proceedlnffs  In  the  office  had  been 
so  Irresmlar  that  the  cause  Is  not  properly  on  the 
office  judgment  docket,  the  court  should  remand 
it  to  the  rules  for  proper  proceedlnss. 

3.  Office  Judgment— Plea  In  Abatement.— An  office 
judgment  cannot  be  set  aside  when  it  stands  as  an 
office  judgment  on  the  docket  of  the  court  by  a 
plea  in  abatement 

I 

In  April  1869,  Asa  Wall,  assignee,  sued 
out  of  the  clerk's  office  of  the  Circuit  court 
of  Frederick  county,  a  writ  in  debt  against 
Samuel  R.  Atwell,  for  eleven  hundred  and 
seventy-six  dollars,  with  interest  from  the 
25th  of  November  1862.  At  the  May  rules 
a  declaration  was  filed  setting  out  a  note 
for  $1,176,  executed  by  Atwell  to  V.  Wall, 
and  assigned  by  her  to  the  plaintiff.  The 
office  judgment  was  set  aside  at  the  June 
term  of  the  court,  and  the  defendant  pleaded 
payment.  And  thereupon  the  plaintiff  had 
leave  to  file  an  amended  declaration ;  and 
the  cause  was  remanded  to  the  rules. 

At  the  rules  in  January  1870,  the  plaintiff 
filed  his  amended  declaration,  not  describ- 
ing himself  as  assignee.  This  declaration 
contained  three  counts:  The  first  for  $1,050, 
borrowed  by  the  defendant  from  the  plain- 
tiff. The  second  was  that  in  consideration 
that  the  plaintiff  had  loaned  to  the  defend- 


ant $1,050,  the  defendant  had  delivered  to 
an    agent   of   the    plaintiff   his    note 

402  whereby  *he  had   promised  to   pay  to 
the  plaintiff  this   sum  of  $1,050;  and 

this  note  ha2l  been  handed  by  a  third  person 
to  the  defendant  without  the  same  or  the 
interest  having  been  paid,  and  the  defend- 
ant still  had  possession  of  it.  The  third 
count  set  out  an  accounting  between  the 
plaintiff  and  the  defendant,  when  the  de- 
fendant was  found  indebted  to  the  plaintiff 
for  money  loaned,  and  interest  thereon  in 
the  sum  of  $1,176. 

The  common  order  was  taken  and  con- 
firmed at  rules  on  this  declaration,  and  the 
cause  stood  upon  the  office  judgment  docket 
at  the  June  term  of  the  court.  At  this  term 
of  the  court,  when  the  cause  was  called, 
the  defendant  appeared  by  counsel  and 
offered  a  plea  in  abatement ;  to  the  admis- 
sion of  which  the  plaintiff  objected.  But 
it  appearing  to  the  court  by  inspection  of 
the  rule  book,  that  the  same  had  been 
irregularly  kept,  and  that  in  this  cause  the 
statement  showing  the  state  of  the  parties 
and  pleadings,  and  orders  in  the  cause* 
required  by  the  rules  of  practice  of  the 
court  had  not,  up  to  the  commencement  of 
the  term  of  the  court,  been  filed  and  kept 
with  the  papers  of  the  cause,  except  the 
single  entry  on  the  back  of  the  plaintiff** 
declaration,  in  these  words— **1869,  18  Dec- 
filed,  W.  B.  Reily,  D.  C";  the  said  18th 
day  of  December  1869  being  neither  a  rule 
day  or  a  day  of  any  term  of  the  court,  and 
the  other  entries  on  the  back  of  said  decla- 
ration having  been  made  since  the  com- 
mencement of  the  present  term  of  the  court : 
and  it  further  appearing  from  the  statement 
of  the  counsel  for  the  defence,  that  upon  an 
examination  of  the  papers,  at  the  June  rules 
1870,  had  by  him  with  reference  to  the  prep- 
aration of  the  defendants*  defence,  he  was 
misled  by  the  single  entry  aforesaid,  and 
regarded  the  filing  of  any  defence  as  pre- 
mature, and  that  he  was  surprised  at  find- 
ing the  said  cause  entered  upon  the  office 
judgment  docket  of  the  term;  the  court 
overruled  the  objection  and  admitted  the 
plea  to  set  aside  the  office  judgment.  To 
this  opinion  of  the  court  the  plaintiff  ex- 
cepted. 

403  ^The  defendant   then   filed  his  plea 
setting  out  the  variance  between  the 

declaration  and  the  writ.  To  this  plea  tbe 
plaintiff  demurred :  but  the  court  overruled 
the  demurrer  and  rendered  a  judgment  for 
the  defendant.  And  thereupon  Wall  applied 
to  this  court  for  a  supersedeas ;  which  was 
awarded. 

Robert  Y.  Conrad  &  Son,  for  the  appel- 
lant. 

Parker,  for  the  appellee. 

MONCURE,  P.,  delivered  the  judgment 
of  the  court. 

The  court,  without  deciding  whether  the 
causes  of  action  set  forth  in  the  amended 
declaration  could  or  could  not  properly  be 
joined  with  the  cause  of  action  set  forth  in 
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the  original  declaration,  is  yet   of  opinion 
that  the  supposed  variance  between  the  writ 
and    the   amended  declaration,    if  there  be 
any  such  variance,  is   matter   for  a  plea  in 
abatement  only,  and  not  a  plea  in  bar ;  and 
as  an  office  judgment  cannot  be    set   aside 
except   by   the   defendants   appearing    and 
pleading  to  issue,  (Code,  714,  f  45),  that  is, 
pleading  in  bar  of  the  action,    unless   some 
matter  in  abatement  happens  after  the  con- 
ditional judgment  is  confirmed  in  the  office, 
and  before  the   next   term;  in    which    case 
the  defendant  should  be  allowed  to  set  aside 
the  office  judgment  by  pleading  the  matter, 
in  the  form  of  a  plea  puis  darrein  continu- 
ance, before   the   end   of  the  next  term,  (1 
Rob.  Pr.  old  ed.  p.    205;  5th  id.    new  ed.  p. 
18) ;  the  Circuit  court,    therefore,    erred    in 
overruling  the  objection  of  the   plaintiflf  to 
the  filing  of  the  special  plea   offered  by  the 
defendant    in   this   case,    (being   a  plea  in 
abatement),    and   ordering   the   same  to  be 
filed  to  set  aside  the  office  judgment.     And 
the  court  is   further   of   opinion,    that   the 
reasons  assigned  by  the  said  court  for  over- 
ruling said  objection  and  ordering  said  plea 
to  be  filed  are  not  sufficient   for   that   pur- 
pose.    The  record  shows  that,    although    it 
appeared  to  the  said  court  by  inspection  of 
the  Rule  Book  thereof,  that  the  same 
404      *had  been   irregularly  kept,    and   al- 
though   in   this  cause  the   statement 
showing  the  state  of  the  parties  and   plead- 
ings  and   orders  in   the  case,  required  by 
the  rules  of  practice  of  the  court,  had   not, 
up  to  the  commencement  of  the  term  when 
the  plea  was  received   been   filed  and  kept 
with  the  papers  of  the  cause ;  yet   the  rules 
in  this  cause,    to  wit:  the    ** Common    Or- 
der," and  the  ** Common  Order  confirmed," 
were    regularly   taken,    and   the  cause  was 
regularly    placed    on    the    office    judgment 
docket,  where  it  properly  was  when  the  said 
plea    in    abatement   was  received.     If   the 
rules  had  not  been  regularly  taken,  and  the 
cause     had     been     improperly     put     upon 
the  office  judgment  docket,    it    would  have 
been  competent  for  the  court,    and    indeed 
would  have  been  its  duty,  (having  control 
over  all  proceedings  in  the  'office  during  the 
preceding  vacation),  to  have  remanded  the 
cause  to  the  rules,  in  order  that  proper  pro- 
ceedings might  there  be  had  therein.     It  is, 
therefore,  considered  by  the  court,  that  the 
said  judgment  is  erroneous,    and    that   the 
same  be   reversed  and   annulled,    and    that 
the  plaintiff  recover  against   the  defendant 
his  costs  by  him  expended  in  the  prosecu- 
tion of   his    writ   of  supersedeas  aforesaid 
here.     And  it  is  ordered  that   the   said  plea 
and  all  the  proceedings  thereon  be  set  aside, 
and  the  cause  remanded  to  the  said   Circuit 
court    for   further    proceedings    to    be    had 
therein,  on  an  enquiry   of  damages,    or  on 
any    plea    in   bar  which   may  be  offered  by 
the  defendant  and  received  by  the  court,  or 
otherwise,    according   to   law   and   in  con- 
formity   with    the    foregoing  opinion    and 
judgment;  which  is  ordered   to  be  certified 
to   the    said     Circuit    court   of    Frederick 
county. 
Judgment  reversed. 


405  ^Campbell  v.  Ranson  &  als. 

Auffast  Term,  1871,  Staunton. 

Bonds^Payment  off  Debt  In  Conffaderste  Bonda— Mem- 
onuMhim— Cam  at  B«r.«— G,  Uvlnff  in  Rockbrldffc 
county,  is  Indebted  to  R.  llvlnff  in  Jefferson,  on  a 
bond  for  an  ante-war  debt,  well  secured  on  real 
estate,  and  falling  dne  on  tlie  28tli  January  1868. 
About  a  month  before    this  date,   C   sends  to 
R.  by  H,  who  lives  in  Jefferson,  bat  is  then  in  Rock- 
bridffe,  a  blank  check  on  a  Rockbridffe  bank,  to 
pay  the  debL    H  ffoes  to  see  R  in  a  few  days,  and 
proposes  to  pay  the  debt  by  the  check,  which  would 
be  paid  in  Confederate  currency,  and  R  refuses  to 
receive  it,  but  says  he  is  willinff  to  receive  Confed- 
erate bonds  of  a  specified  description,  and  at  H*s 
request  R  writes  a  memorandum,  which  is  not 
dated,  statinff  the  debt  and  when  due,  and  says  it 
can  be  paid  In  registered  elffht  per  cenL  Confeder- 
ate bonds,  issued  to  run  the  longest  period  of  time, 
bought   at  par,  specifying  the  number  of  bonds 
and  amount  of  each,  and  the  treasury  notes  with 
which  they  are  to  be  bought    H  wrote  to  C,  enclos- 
ing a  copy  of  the  memorandum,  which  did  not 
arrive:  but  he  wrote  again  on  the  20th  of  January 
188S,  that  R  had  refused  to  receive  payment  but 
wished  C  to  procure  for  him  registered  bonds: 
sutlng  the  number  and  amount  of  each.    This 
letter  was  received  by  C  in  April,  and  in  August 
he  procured  eight  per  cent  bonds,  in  the  name  of 
R,  but  not  the  number  or  In  the  amounts  pre- 
scribed.   In  August  H  was  again  in  Rockbridge, 
when  C  handed  him  the  bonds  to  be  taken  to  R, 
but  fearing  they  might  be  lost  on  the  way,  H 
deposited  them  In  the  bank  for  R.  and  took  the 
cashier's  receipt  for  them.    H  was  not  able  to  go 
to  see  R,  but  In  December  sent  the  receipt  to  R, 
who,  on  the  day  he  received  it  wrote  to  C  declin- 
ing then  to  receive  them;  and  he  sent  to  C  the 
receipt  endorsed  to  him :  and  this  letter  C  received. 
The  bonds  were  ultimately  withdrawn  from  the 
bank  by  C,  and  exchanged  for  bonds  in  his  own 
name.   Hxld: 

I.  Same— Same— Same— Same.— The  memorandum  of 
R  is  to  be  construed  as  consenting  to  receive  the 
bonds  in  payment  of  his  debt  only  if  delivered  by 
the  time  the  bond  fell  due;  and  not  at  any  indefi- 
nite time  in  the  future. 

a.  Same— Same— Condltioiia—Dlffficttlty  of  Compliance 
Does  Not  Excuse.— R  had  the  right  to  require  pay- 
ment to  be  made  in  these  bonds  at  the  maturity 
of  the  debt  as  the  condition  on  which  the 

406  privilege  might  be  secured:  and  also  to  re- 
quire that  the  bonds  should  be  precisely  of 
the  description  named  in  the  memorandum. 
And  the  difficulty  or  impossibility  of  complying 
with  the  conditions  by  C,  does  not  entitle  him  to  pay 
his  debt  at  any  other  time,  or  in  any  other  bonds. 

3.  Same— Same— Same— Pallnre  to  Perform— ComlltloB 
Precedent.— The  condition  precedent  not  having 
been  performed,  the  debt  remains  in  full  and 
absolute  force. 

4.  Same— Same— Delay.— If  C  might  have  paid  upon 
receiving  the  letter  from  H  in  April  1868,  it  was  his 
duty  to  procure  the  bonds  immediately,  and  de- 
liver them:  and  having  waited  until  August  when 
they  had  greatly  depreciated,  his  procuring  them 
then  was  no  compliance  with  the  terms  prescribed 
byC. 


*See  monographic  noU  on  "Bonds." 
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5.  Same  — Same  — Authority  off  A^ent  to    Accept.— 

Thoufb  R  mifht  have  accepted  tlie  bonds  at  any 
time,  and  miffht  have  done  so  by  bis  affent.  the 
evidence  of  the  acceptance  by  the  affent,  and  of 
his  authority  to  accept,  should  be  beyond  all 
doubt. 

6.  Same— Same— Same.— Thouch  the  amended  bill 
charsres  that  H  was  the  affent  of  R.  the  answer 
denies  it,  and  the  proofs  do  not  sustain  It;  and 
therefore  tbe  receipt  of  the  bonds  by  H  does  not 
bind  R  to  accept  them  as  payment  of  bis  debt. 

This  case  was  argued  at  the  August  term 
of  the  court  held  in  Staunton ;  and  was  de- 
cided it  the  November  term  held  in  Rich- 
mond. The  facts  of  the  case  are  stated  by 
Judge  Moncure  in  his  opinion. 

Brockenbrough,  I^etcher,  and  Maury,  for 
the  appellant. 

Baldwin  and  Ranson,  for  the  appellee. 

MONCURE,  P.  This  is  an  appeal  from 
a  decree  of  the  late  District  court  at  Char- 
lottesville, affirming  a  decree  of  the  Circuit 
court  of  Rockbridge  county,  dissolving  an 
injunction  of  a  sale  of  a  tract  of  land  in 
said  county  under  a  deed  of  trust  to  secure 
the  payment  of  certain  bonds  therein  men- 
tioned ;  the  alleged  ground  of  the  injunction 
being,  that  one  of  the  said  bonds,  and  the 
only  one  about  which  there  was  any  con- 
troversy, had  been  paid  and  discharged, 
by  the  delivery  and  acceptance  of  certain 
Confederate  bonds  as  an  accord  and  satis- 
faction. 

In  April  1858,  James  M.  Ranson  sold 
407  and  conveyed  *the  tract  of  land  afore- 
said to  Joseph  H.  Maddox,  and  on  the 
15th  day  of  the  same  month,  the  said  Mad- 
dox conve3'ed  the  same  land  to  John  B.  Bald- 
win, in  trust,  besides  other  purposes,  to 
secure  the  payment  of  three  bonds  given 
for  part  of  the  purchase  money  of  the  said 
land,  one  of  them  for  $6,492.%,  due  26th 
January  1862,  another  for  $6,150.56,  due  26th 
January  1863,  and  the  other  for  $5,808.16, 
due  26th  January  1864. 

In  April  1859,  the  said  Maddox  sold  the 
said  tract  of  land,  (except  21  acres  pre- 
viously sold  and  convej-ed  by  him  to  J.  H. 
Myers),  together  with  a  large  amount  of 
personal  property,  to  Samuel  J.  Campbell, 
for  the  sum  of  fifty  thousand  dollars,  out  of 
which  the  said  Campbell  agreed  with  the 
said  Maddox  to  pay,  in  the  first  place,  the 
said  three  bonds  of  the  said  Maddox  to 
the  said  Ranson,  secured  by  deed  of  trust 
on  the  said  land  as  aforesaid. 

The  first  of  the  said  three  bonds,  to  wit : 
the  one  due  26th  January  1862,  was  duly 
paid  at  maturity.  The  third  of  them,  to 
wit:  the  one  due  26th  January,  1864,  has 
also  been  settled,  since  this  litigation  com- 
menced. The  only  one  in  controversy, 
therefore,  is  the  second,  which  became 
due  on  the  26th  of  January  1863. 

When  that  bond  became  due,  and  for 
some  time  previously,  Ranson  resided  in 
the  county  of  Jefferson,  and  Campbell  re- 
sided in  the  county  of  Rockbridge,  about  a 
hundred  and   fifty   miles     apart,   and   they 


continued  so  to  reside  until  the  end  of  the 
war.  The  military  lines  of  the  enemy 
generally  ran  between  them,  the  interme- 
diate countrj^  was  often  a  theatre  of  battle, 
and  personal  communication  between  Jef- 
ferson and  Rockbridge  was  often  attended 
with  difficulty  and  danger.  This  state  of 
things  existed  in  December  1862,  and  gen- 
erally afterwards  until  the  end  of  the  war. 
In  that  month,  to  wit:  December  '62, 
Campbell,  for  the  purpose  of  taking  up  the 
second  of  the  said  three  bonds  of  Maddox 
to  Ranson  at  its  maturity  on  the  26th 

408  *of   January    1863,    placed  his    blank 
check  on  the  bank  of  Rockbridge   in 

the  hands  of  John  Humphreys,  an  uncle  of 
Campbell's  wife  who  lived  in  Jefferson, 
about  five  miles  from  the  residence  of  Ran- 
son, but  was  then  in  Rockbridge,  which 
county  he  occasionally  visited  during  the 
war;  and  he,  Campbell,  empowered  Hum- 
phreys, on  his  return  to  Jefferson,  to  call 
on  Ranson,  to  fill  up  the  check  if  necessary 
with  the  proper  amount,  and  to  pay  and 
take  up  the  said  second  bond,  if  Ranson 
should  be  willing  to  accept  payment  in 
Confederate  money,  in  which  the  said  check 
was  payable,  and  which  was  then  the  only 
currency  of  the  country. 

Humphreys,  accordingly,  received  the 
check  and  undertook  the  agency  for  Camp- 
bell, and  in  a  short  time  thereafter,  re- 
turned to  his  home  in  Jefferson,  called  upon 
Ranson,  and  proposed  to  make  payment  of 
the  bond  in  the  manner  and  by  the  means 
aforesaid.  Confederate  money  was  then  at 
a  discount  of  about  three  to  one  as  compared 
with  gold.  And,  as  might  well  have  been 
expected,  Ranson  promptly*  refused  to  accept 
payment  in  the  medium  proposed:  so 
promptly  and  positively,  that  he  did  not 
even  look  at  the  check  which  Humphreys 
had  in  his  possession. 

But  Ranson  said,  at  the  same  time,  that 
payment  of  the  said  bond  might  be  made  in 
Confederate  bonds  of  a  certain  description, 
which  he  named.  Humphreys  requested 
him  to  state  that  fact  in  writing,  which 
he  accordingly  did;  and  a  paper  in  the  fol- 
lowing words  was  written  by  Ranson  and 
handed  to  Humphreys,  viz : 

'^$6,150.56.  Due  26th  January,  1863,  from 
S.  J.  Campbell  to  James  M.  Ranson.  This 
can  be  paid  in  registered  eight  per  cent. 
Confederate  bonds,  issued  to  run  the  longest 
period  of  time,  bought  at  par.  Six  one 
thousand  dollar  bonds,  and  one  150  dollar 
bond.  They,  of  course,  must  be  bought 
with  treasury  notes  of  the  issue  prior  to 
December  1st,  1862.        J.  M.  R." 

It  does    not   appear  at  what  precise 

409  time  this  paper  was  'handed  by  Ran- 
son to  Humphreys.    Jt  bears  no  date. 

The  time,  however,  was  probably  in  De- 
cember, or  early  in  January,  and  some 
weeks  before  the  26th  of  that  month,  when 
the  bond  became  due.  Humphreys  left 
Rockbridge  for  Jefferson  in  December,  and 
the  presumption  is  that  he  called  on  Ran- 
son directly  after  he  got  to  Jefferson.  It 
was  not  intended  or  expected  that  Hum- 
phreys  would  in     any   short    time   revisit 
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Rockbridge,  or  that  he  would  deliver  Ran- 
son's  memorandum  in  person  to  Campbell, 
but  merely  that  he  would  enclose  it  to  him 
by  letter  to  be  sent  by  the  first  opportunity. 

It  appears  that  such  an  opportunity  oc- 
curred immediately  after  the  interview 
between  Humphreys  and  Ranson,  and  that 
Humphreys  then  wrote  to  Campbell,  in- 
forming him  of  the  particulars  of  that 
interview,,  and  enclosing  in  the  letter  a 
copy  of  the  memorandum  aforesaid.  There 
is  some  doubt  whether  that  letter  was  ever 
received  by  Campbell.  Probably  it  never 
was,  and  that  it  was  destroyed  by  the 
bearer  (who  was  taken  prisoner  on  the 
way),  to  prevent  its  falling  into  the  hands 
of  the  enemy. 

Out  of  abundant  caution,  it  seems,  Hum- 
phreys wrote  again  to  Campbell,  and  the 
following  is  so  much  of  the  letter  as  re- 
lates to  the  subject  under  consideration : 

*'Scamppon,  Jan.  20,  1863. 

'  *  My  Dear  Nephew :  I  wrote  to  you  shortly 
after  my  return.  I  hope  you  received  my 
letter.  I  had  the  promise  that  it  should  be 
forwarded  to  you.  As  the  enemy  in  a  day 
or  two  overran  our  county,  probably  it  did 
not  get  to  you ;  and  as  this  is  the  first  op- 
portunity since  to  send  a  letter,  I  write 
again.  I  had  stated  all  about  my  inter- 
view with  Mr.  James  M.  Ranson,  his 
declining  to  receive  payment,  and  desiring 
you  would  procure  registered  bonds  for  him 
from  the  Confederate  Government.  He 
wanted  six  separate  bonds,  each  $1,000, 
and  one  for  $150,  making  $6,150.56, 
410  the  amount  of  *your  payment  due  the 
26th  of  this  month.  I  suppose  you 
could  get  the  eight  per  cent,  registered  bonds 
for  him.  I  have  just  heard  that  the  Yan- 
kees have  evacuated  Winchester.  If  so,  I 
can  get  this  letter  in.'* 

It  will  be  seen  that  this  letter  is  dated  six 
days  before  the  maturity  of  the  bond,  and 
that  in  it  the  writer  speaks  of  having  writ- 
ten shortly  after  his  return,  giving  an  ac- 
count of  his  interview  with  Ranson ;  which 
confirms  the  view  above  expressed,  that 
that  interview  was  either  in  December  1862, 
or  early  in  January  thereafter. 

It  appears  that  this  letter  of  January  20, 
1863,  was  not  received  by  Campbell  until 
April  1863,  about  three  months  after  it  was 
written,  and  that  until  that  time,  Campbell 
had  received  no  information  of  the  inter- 
view between  Humphreys  and  Ranson,  or 
of  the  willingness  of  Ranson  to  accept  Con- 
federate bonds,  in  payment  of  the  bond  of 
Maddox  to  him  due  on  the  26th  of  January 
1863. 

Although  Campbell  received  this  letter  in 
April  1863,  yet  he  did  not,  even  then,  make 
any  investment  in  Confederate  bonds  in 
the  name  or  on  the  account  of  Ranson,  nor 
did  he  do  so  until  August  and  September 
following,  about  four  months  thereafter, 
when  he  made  an  investment  in  such  bonds 
in  said  name,  to  the  aggregate  amount  of 
$6,150,  but  not  then  even  in  bonds  of 
$1,000  each,  as  directed,  the  treasurer  refus- 
ing to  cut  up  bonds  when  issued  in  the 
name  of  one  party ;  nor,  it  seems,  in  bonds 


which  were  **to  run  the  longest  period  of 
time,**  Campbell  not  having  then  been  in- 
formed, as  he  says,  of  the  requisition  of 
Ranson  on  that  subject. 

In  August  1863,  Humphreys  made  another 
visit  to  Rockbridge,  when  he  was  informed 
by  Campbell  that  he  had  made  the  invest- 
ment in  Confederate  bonds  as  requested  by 
Ranson,  and  when  he  delivered  to  Campbell 
the  original  memorandum  which  had  been 
handed  to  Humphreys  by  Ranson  as  afore- 
said. These  Confederate  bonds  were  in- 
tended to  have  been  sent  by  Campbell 

411  *to    Ranson,    by  the    hand    of    Hum- 
phreys  on  ,his    return    to  JefiPerson. 

But,  it  seems,  that  in  consideration  of  the 
risk  of  being  lost  in  that  way,  it  was 
deemed  best  by  Campbell  and  Humphreys 
that  they  should  be  deposited  in  the  Rock- 
bridge bank  for  safe  keeping  and  a  certifi- 
cate of  such  deposit  sent  to  Ranson  instead 
of  the  bonds ;  and  accordingly  such  deposit 
was  made,  and  such  a  certificate  was 
obtained  by  Humphreys  to  be  carried  to 
Ranson. 

It  does  not  appear  at  what  precise  time 
Humphreys  returned  to  Jefferson.  He  was 
not  able,  he  says,  on  his  return,  nor  for 
some  time  thereafter,  to  pass  the  receipt  to 
Ranson,  and  then  only  through  a  friend,  Dr. 
Cameron,  who  lived  near  Ranson.  At  all 
events,  Ranson  did  not  receive  it  until  on 
or  about  the  11th  of  December  1863;  and 
that  appears  to  have  been  the  first  informa- 
tion he  received  in  regard  to  the  purchase  of 
Confederate  bonds  after  handing  the  memo- 
randum on  that  subject  to  Humphreys  as 
aforesaid.  On  that  day,  to  wit:  the  11th 
of  December  1863  he  wrote  to  Campbell, 
refusing  to  receive  the  bonds ;  and  on  the 
28th  January  1864,  Campbell  wrote  to  Ran- 
son, acknowledging  the  receipt  of  the  lat- 
ter's  said  letter  of  December  11th,  express- 
ing regret  at  his  refusal  of  the  bonds,  and 
saying  that  he,  Campbell,  had  not  been  able 
to  use  the  bonds,  in  consequence  of  their  hav- 
inir  been  registered  in  the  name  of  Ranson. 
In  Ranson's  said  letter  of  December  11th, 
1863,  he  said,  among  other  things,  **The 
enclosed  paper  has  just  been  handed  me  by 
Dr.  Cameron.  It  is  the  first  intimation 
that  I  have  had  that  any  action  had  been 
taken  with  regard  to  the  land  payment  due 
me  last  January.  I  am  sorry  to  be  obliged 
to  say  that  I  cannot  now  receive  the  Con- 
federate bonds  for  the  said  land  payment. 
If  the  matter  could  have  been  attended  to, 
and  the  Confederate  bonds  obtained  at  the 
time  the  payment  fell  due,  that  is,  in  Janu- 
ary last,  I  would  have  received  them;  but 
by  the  18th  of  August,  the  date  of  the 

412  bonds,  they  had  depreciated  *in  value 
to  such  an  extent,  that  I  do  not  think 

you  can  consider  me  at  all  unreasonable  in 
declining  to  receive  them  now.  I  gave  Mr. 
Humphreys  a  memorandum  last  winter, 
stating  my  willingness  to  receive  Confeder- 
ate bonds  for  the  amount  due  from  Mad- 
dox in  January  1863;  but  that  statement 
contemplated  that  the  arrangement  should 
be  made,  or  the  bonds  obtained,  at  the  time 
the  land  payment  fell  due,  and  not  that  the 
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matter  might  be  postponed  for  any  cause 
whatever,  and  such  payment  made  at  the  op- 
tion of  the  debtor,  at  any  time  thereafter, 
without  reference  to  any  changes  that  might 
occur  in  the  financial  condition  of  the  coun- 
try. Please  let  the  bonds  of  Mr.  Maddox  due 
in  January  1863  and  1864, remain  for  the  pres- 
ent unpaid,  and  stand  as  they  are,  running 
on  interest,  until  the  times  are  more  set- 
tled.** **I  have  made  the  proper  endorse- 
ment upon  the  back  of  the  statement  of  the 
cashier,  or  such  as  will  place  the  Confeder- 
ate bonds  again  at  your  disposal.*' 

These  bonds  were  ultimately  withdrawn 
by  Campbell  from  the  bank,  were  changed 
from  Ranson's  name  to  that  of  Campbell, 
and  perished  in  the  hands  of  Campbell  at 
the  fall  of  the  Confederacy. 

Thus  stood  the  matter  until  March  1868, 
when  John  B.  Baldwin,  trustee  in  the  deed 
of  trust  aforesaid,  being  about  to  execute 
the  trusts  of  the  said  deed  by  a  sale  of  the 
land  thereby  conveyed,  having  been  re- 
quested so  to  do  by  said  Ranson,  for  default 
in  the  payment  of  the  said  two  bonds,  due 
the  26th  of  January  1863  and  1864,  thereby 
secured,  an  injunction  was  awarded  to  pre- 
vent him  from  so  doing  by  the  judge  of  the 
Circuit  court  of  Rockbridge  county,  on  a 
bill  then  filed  in  said  court  by  said  Camp- 
bell against  said  Ranson  and  others.  In 
April  1868,  the  defendant  Ranson  filed  his 
answer,  and  on  the  25th  of  that  month  the 
cause  came  on  to  be  heard  on  the  bill,  an- 
swer, general  replication  thereto,  exhibits, 
and  examination  of  witnesses,  and  on  the 
motion  of  the  said  defendant  to  dissolve 
413  the  said  injunction ;  *and  on  considera- 
tion thereof  the  said  injunction  was 
accordingly  dissolved.  But  by  leave  of 
the  court  the  plaintiff  thereupon  filed  an 
amended  and  supplemental  bill,  on  which 
the  said  injunction  was  reinstated,  but 
only  as  to  the  said  bond  which  became  due 
on  the  26th  of  January  1863 ;  and  leave  was 
given  the  defendants  to  submit  their  motion 
in  vacation  for  a  dissolution  of  the  renewed 
injunction.  In  May  1868,  the  defendant 
Ranson  filed  his  answer  to  the  amended 
bill;  and  in  June  1868,  on  the  motion  of 
the  said  defendant,  made  upon  due  notice, 
a  decree  was  made  by  the  judge  of  said 
court  in  vacation,  dissolving  the  said 
last  mentioned  injunction,  and  was  entered 
by  order  of  the  said  judge  as  a  vacation  de- 
cree in  the  book  of  records  of  said  court. 
To  this  decree  the  plaintiff  applied  for  and 
obtained  an  appeal  and  supersedeas  to  the 
District  court  at  Charlottesville,  by  which 
the  said  decree  was  afterwards,  to  wit :  on 
the  3d  day  of  July  1869,  affirmed.  Appli- 
cation was  thereafter  made  by  the  plaintiff 
to  a  judge  of  this  court,  for  an  appeal  from, 
and  supersedeas  to,  the  said  decree  of  af- 
firmance ;  which  was  accordingly  granted. 

The  appellant,  Campbell,  and  the  appel- 
lee, Ranson,  have  conflicting  and  compet- 
ing theories  of  this  case,  and  the  question 
we  have  to  consider  is,  which  of  them  is 
sustained  by  the  pleadings  and  the  proofs 
in  the  cause. 

The  appellant's    theory   is,  that  wishing 


to  pay  at  maturity  the  bond  of  Maddox  to 
Ranson,  which  was  to  become  payable  on 
the  26th  of  January  1863,  and  which  he 
had  assumed  to  pay  by  his  agreement  with 
Maddox  he  empowered  Humphreys  in  De- 
cember 1862,  to  call  on  Ranson  and  make. 
such  payment  by  a  check  on  the  Bank  of 
Rockbridge,  which  the  appellant,  Campbell, 
gave  him  for  the  purpose,  and  which  was 
of  course  payable  in  Confederate  money, 
being  then  the  only  currency  of  the  country ; 
that  Humphreys,  who  was  a  connection  of 
Campbell,    and  a   friend   and    neigh- 

414  bor    of   Ranson,    living    *about    five 
miles  from  his  residence  in  Jefferson, 

but  then  on  a  visit  to  Rockbridge,  was 
about  to  return  to  his  home  in  Jefferson, 
when  he  was  empowered,  and  the  check 
was  given  him,  as  aforesaid ;  that  he  accord- 
ingly returned  home,  and  very  soon  there- 
after called  on  Ranson  and  offered  to  make 
the  payment  aforesaid;  but  Ranson  refused 
to  receive  it,  being  unwilling  to  accept 
Confederate  money  in  payment  of  the  said 
bond;  that  Ranson  expressed  his  willing- 
ness however  to  receive  Confederate  bonds 
of  a  certain  description  in  payment  of 
said  debt,  and  was  **keen"  and  ^'anx- 
ious** to  do  so;  and  accordingly  proposed 
to  empower  Humphreys,  as  his  agent,  to 
effect  such  an  arrangement  for  him  with 
Campbell ;  that  Humphreys  undertook  such 
agency,  but  for  his  own  security  required 
Ranson  to  state  in  writing  what  be  was 
willing  to  do;  and,  accordingly,  Ranson 
made  and  signed  with  the  initial  letters  of 
his  name,  and  handed  to  Humphreys,  the 
memorandum,  of  which  a  copv  marked  "D" 
is  exhibited  with  the  original  bill,  and 
another  copy  marked  **J.  H.  No.  2,**  is 
filed  with  the  deposition  of  said  Hum- 
phreys. That  when  Ranson  refused  to  ac- 
cept Confederate  money  in  payment  of  the 
said  debt,  Humphreys  ceased  to  be  the 
agent  of  Campbell,  and  when  he  undertook 
at  Ranson's  request,  to  endeavor  to  affect 
an  arrangement  with  Campbell  for  the  pay- 
ment of  the  said  debt  in  Confederate 
bonds  as  aforesaid,  he  became  the  agent 
of  Ranson  only,  and  not  the  agent  of 
Campbell ;  that  this  transaction  took  place 
shortly  before  the  said  debt  became  pay- 
able, but  at  what  precise  time  is  uncer- 
tain ;  that  no  time  was  defined  either  in  the 
said  memorandum  or  orally  for  the  deliv- 
ery of  the  said  Confederate  bonds,  and 
Ranson  knew  that  in  the  then  state  of  the 
country  in  which  the  parties  resided,  and 
from  the  difiicult>'  and  danger  of  communi- 
cations between  them,  it  might  require 
much  time  to  consummate  the  proposed  ar- 
rangement, and  he  must,  therefore,  have 
designedly  left  the  time  for  such  con- 

415  summation   ^indefinite.     That   imme- 
diately  after  the   interview    between 

Ranson  and  Humphreys  the  latter  wrote  to 
Campbell  informing  him  thereof,  and 
enclosing  a  copy  of  the  memorandum  afore- 
said, but  the  letter  and  its  contents  was 
never  received ;  that  on  the  20th  of  January 
1863,  six  days  before  the  said  debt  became 
payable,  Humphreys  wrote  again   to  Camp- 
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bell  referring  to  the  former  letter  and  its 
contents,  saying:  ^^I  had  stated  all  about 
mj  interview  with  Mr.  James  M.  Ranson, 
his  declining  to  receive  payment,  and  de- 
siring you  would  procure  registered  bonds 
for  him  from  the  Confederate  government. 
He  wanted  six  separate  bonds,  each  1,000 
dollars,  and  one  for  150  dollars ;  making 
$6,150.56,  the  amount  of  your  payment  due 
the  26th  of  this  month;"  but  enclosing  no 
copy  of  the  memorandum  aforesaid  in  this 
letter ;  that  this  letter  was  not  received  by 
Campbell  until  early  in  April  1863;  that  in 
the  latter  part  of  July  or  first  of  August 
1863,  he  applied  to  Myers,  cashier  of  the 
Bank  of  Rockbridge,  for  the  purpose  of 
buying  Confederate  bonds  for  Ranson  ac- 
conling  to  the  directions  contained  in  the 
letter  of  Humphreys  as  aforesaid,  and  suc- 
ceeded during  that  month  in  procuring 
Confederate  eight  per  cent,  bonds  of  the 
required  aggregate  amount  of  $6,150.56, 
payable  to  James  M.  Ranson,  for  which  he 
bad  to  pay  a  premium  of  $l,OkX),  but  owing 
to  some  regulation  of  the  Confederate  treas- 
ury department,  he  could  not  get  bonds  of 
the  particular  amounts  required  by  Ranson ; 
that  Humphreys  visited  Rockbridge  and 
came  to  Campbell's  house  in  August  1863, 
after  the  latter  had  procured  the  said  bonds, 
and  when  he  had  them  in  his  house;  that 
on  that  occasion  Humphreys  handed  to 
him,  Campbell,  the  memorandum  aforesaid, 
requesting  him  to  lay  it  away  carefully,  as  it 
was  Mr.  Ranson 's  order  or  instructions  to 
him  upon  which  he  had  acted,  and  there- 
upon Campbell  handed  to  him,  Humphreys, 
the  bonds   to  carry  to  Ranson,   instruc1»ing 

him  to  obtain  from  Ranson  the  note 
416      *for  which  these  bonds  were  due ;  that 

this  was  the  first  occasion  on  which 
he,  Campbell,  had  ever  seen  the  memoran- 
dum aforesaid:  that  Humphreys  returned 
to  Jefferson  again  in  September  1863 :  that 
he  did  not  carry  the  Confederate  bonds  with 
him,  fearing  he  might  be  captured  by  the 
public  enemy  on  the  way,  but  left  them  in 
the  bank  of  Rockbridge  for  safe  keeping  in 
an  envelope  endorsed  as  the  property  of 
James  M.  Ranson,  taking  from  Mr.  Myers, 
the  cashier,  a  statement  thereof ;  that  Hum- 
phreys could  not  go  to  see  Ranson  for  some 
time  after  his,  Humphreys',  return  to  Jef- 
ferson, by  reason  of  the  pickets  of  the 
enemy ;  but  as  soon  as  he  could,  which  was 
several  weeks  after  his  return,  he  sent  the 
said  statement  to  Ranson  by  Dr.  Cameron ; 
that  on  the  receipt  of  this  statement,  Ran- 
son wrote  a  letter  to  Campbell,  dated  De- 
cember 11th,  1863,  refusing  to  receive  the 
Confederate  bonds,  and  returning  the  said 
statement  with  an  endorsement  made 
thereon,  for  the  purpose  of  placing  the 
Confederate  bonds  again  at  Campbell's  dis- 
posal; that  Campbell  answered  this  letter 
on  the  28th  of  January  1864,  expressing  his 
regret  that  Ranson  had  refused  to  receive 
the  bonds,  and  saying  that  he  had  pur- 
chased them  in  pursuance  of  authority 
received  from  Ranson,  and  with  as  little 
delay  as  practicable;  that  he  afterwards 
received   the  bonds   from   the   bank   under 


protest,  and  with  much  difiiculty  succeeded 
just  before  the  end  of  the  war  in  having 
them  transferred  to  his  name,  but  never  de- 
rived any  benefit  from  them,  and  they  per- 
ished in  his  hands;  that  Ranson  never 
revoked  the  authority  given  by  him  to 
Humphre3's  as  aforesaid,  although  they 
lived  near  together,  and  such  revocation 
might  easily  have  been  effected  at  any  time 
if  it  had  been  desired  by  Ranson ;  that 
Campbell  having  complied  in  all  substan- 
tial respects,  and  as  nearly  as  possible, 
with  the  request  of  Ranson,  as  communi- 
cated through  his  agent  Humphreys  in 
regard  to  the  purchase  of  the  said  bonds, 
and    the   said    Humphreys,     as   such 

417  agent,  and  *in  pursuance  of  full   au- 
thority  thereto   with   which    he   had 

been  invested  by  Ranson,  having  received 
the  said  bonds  of  the  said  Campbell  as  a  full 
satisfaction  of  the  said  bond  of  Maddox  to 
Ranson  due  on  the  26th  of  January  1863, 
the  said  bond  was  therefore,  in  effect,  paid 
and  discharged,  and  the  said  Ranson  is 
estopped  in  equity  from  enforcing  its  pay- 
ment by  a  sale  under  the  deed  of  trust 
aforesaid  or  otherwise. 

This  is  Campbell's  theory,  and  if  it  be 
well  founded  in  fact  there  can  be  no  doubt, 
I  presume,  but  that  he  is  entitled  to  suc- 
ceed in  this  controversy. 

On  the  other  hand,  Ranson 's  theory  is,  that 
Maddox's  debt  to  him  was  an  ante-war  debt, 
payable  in  specie,  and  well  secured  by 
deed  of  trust  on  real  estate  much  more 
than  ample  for  its  payment;  that  he  was 
not  anxious  for  its  payment  during  the 
war,  and  was  wholly  unwilling  to  receive 
such  payment  in  Confederate  money;  that 
accordingly,  when  Humphreys,  in  Decem- 
ber 1862,  or  in  January  1863,  as  the  agent 
of  Campbell,  offered  to  pay  the  bond  of 
Maddox  to  Ranson,  which  was  to  become 
due  on  the  26th  of  January  1863,  by  the 
check  of  Campbell  on  the  bank  of  Rock- 
bridge, he,  Ranson,  refused  to  receive  such 
payment ;  the  value  of  Confederate  money, 
as  compared  with  gold,  being  then  but  as 
three  to  one ;  that,  although  unwilling  to 
receive  Confederate  money  in  payment  of 
the  said  debt,  he  was  yet  willing,  but  not 
anxious,  to  receive  such  payment  in  Con- 
federate bonds  of  a  particular  description 
at  par,  and  accordingly  so  informed  Hum- 
phreys at  the  time  of  refusing  to  receive 
the  check  aforesaid ;  that  the  memorandum 
given  by  him  to  Humphreys  at  that  time, 
at  the  latter' s  request,  truly  sets  out  what 
he  was  willing  to  do,  and  consented  to  do ; 
that  he  intended  the  memorandum  only  to 
say  what  he  had  just  said  orally,  and  what 
he  is  advised  is  the  true  construction  of  the 
writing,  that  payment  of  the  bond  at  the 
time  of  its  maturity  might  be  made  in 
registered    eight    per    cent.    Confed- 

418  erate   bonds    *of   the   designated   de- 
scription  at   par;     that   he    did    not 

make  Humphreys  his  agent  in  the  transac- 
tion for  any  purpose,  but  dealt  with  him 
only  as  agent  of  Campbell,  connecting  with 
his  refusal  to  accept  the  offered  payment  in 
I  Confederate   money   an   expression    of   his 
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willingness  to  accept  payment  in  Confeder- 
ate bonds,   as  aforesaid,  at   par;  that,  not 
having   constituted   Humphreys  his  agent 
for  any   purpose,  it   was   not   necessary  or 
proper  to  revoke  an  agency  which  never  ex- 
isted ;  that,    holding   the  bond  of  Maddox, 
well  secured  by  deed  of  trust  on  real  estate, 
and  having  only  consented  to  receive  Con- 
federate bonds  of  a  particular  description, 
though    even    then   greatly  depreciated  in 
value,  in  payment  of  the  debt  at  maturity, 
it   was  not   incumbent   on   him  to  do  any- 
thing or  say  anything  more  on  the  subject, 
but  he  had  a  right   to  remain  quietly  and 
passively  until  the  debt  became  due,  know- 
ing that  if  it   should  not   then  be   paid   in 
Confederate  bonds,   as  aforesaid,   or  other- 
wise, it  would  thereafter  remain,   in  all  its 
force  and    with  all  its  security,  as  a  specie 
debt;    that,    although    Campbell     was    in- 
formed of  Ranson's  willingness  to  accept 
Confederate  bonds,    as   aforesaid,    in   pay- 
ment of  the  said  debt  at   least  as  early   as 
April     1863,     when    Confederate    currency 
stood  at   the  rate   of  five  or  six  to  one,    as 
compared  with  gold,    yet  he  made  no  pur- 
chase   of    Confederate    bonds   on   account 
of  Ran  son  until  some  time  in  August  1863, 
when  Confederate  currency  had  depreciated 
to  such   a   degree    ^s   to  be    of  the  value 
only   of  twelve  or  thirteen  to  one,   as   com- 
pared   with    gold;  that   Ranson    never   re- 
ceived any   intimation  from  any  source   in 
regard  to  a  purchase  being  made  of  Confed- 
erate bonds  with  a  view  to  the  payment  of 
the  said  debt  due   to  him   on   the   26th   of 
January  1^3,  from  the  time  he  handed  the 
memorandum  to  Humphreys  in    December 
1862,   or  January  1863,   as  aforesaid,   down 
to  the   11th   of   December  1863,    when   Dr. 
Cameron   handed   him  a   statement  of   the 
Confederate   bonds   which    had    been 
419      purchased  and  deposited  *in  the  bank 
of  Rockbridge,  as  aforesaid,  and  when 
Confederate    currency   had   depreciated    in 
value  to   less  than   eighteen   or   twenty   to 
one,    as   compared    with   gold;    and    that, 
therefore,  he  had  a  right  to  refuse  to  receive 
the  said  Confederate  bonds  in  payment  of 
the  said  debt,   as  he   did   by   his    letter  to 
Campbell  of  December  11th  1863,   and  the 
said  debt  still  remains  wholly  due  and  un- 
paid, and  the  said  deed  of  trust  for  its   secu- 
rity still  remains  in  full  force  and  effect. 

This  is  Ranson 's  theory,  and  if  it  will  be 
well  founded  in  fact,  it  is  evident  that  he 
is  entitled  to  succeed  in  this  controversy. 

This  case  has  been  ably  argued  by  the 
counsel  on  both  s<des,  and  the  counsel  for 
the  appellant  have  certainly  maintained 
his  theory  with  great  force  and  ingenuity. 
But  I  am  decidedly  of  opinion  that  the 
theory  of  the  appellee,  Ranson,  is  fully 
sustained,  in  substance  at  least,  by  the 
pleadings  and  proofs  in  the  cause. 

That  Ranson  was  willing,  in  Decem- 
ber 1862,  or  January  '63,  to  receive  pay- 
ment at  its  maturity,  on  the  26th  of  the 
latter  month,  of  a  specie  debt,  well  se- 
cured on  real  estate,  in  a  medium  at  par, 
whose  market  value  was  then  not  worth 
more   than    about   one-third    of    the    same 


I  amount  of  specie,  and  whose  tendency  was 
downward,  is  a  fact  of  which  strong  and 
clear  proof  ought  to  be  required.  Such 
strong  .and  clear,  and  indeed  conclusive 
proof  is  afforded  in  its  case  by  the  memo- 
randum, written  and  signed  by  Ranson, 
and  handed  to  Humphreys  as  aforesaid. 
And  if,  on  the  26th  of  January  1863,  when 
the  said  debt  became  due,  Campbell  had 
paid,  or  offered  to  pay  it  in  Confederate 
bonds,  of  the  description  and  amount  pre- 
scribed by  the  memorandum  aforesaid,  there 
can  be  no  doubt  but  that  Ranson  would 
have  been  bound  to  receive  such  payment, 
and  to  surrender  the  evidence  of  said  debt 
to  be  cancelled. 

But  still  stronger  proof  ought  to  be  re- 
quired of  Ranson' s  willingness  at  the  time 
of  handing  the  said  memorandum 
420  *to  Humphreys,  to  give  to  Campbell 
the  privilege  of  paying  the  said  debt 
in  Confederate  bonds,  not  only  at  its  matu- 
rity on  the  26th  of  January  1862,  but  in- 
definitely, at  any  future  time  thereafter,  no 
matter  how  great  might  be  the  depreciation 
of  such  bonds  in  the  meantime.  Cer- 
tainly the  said  memorandum  ought  not  to 
be  construed  as  giving  such  a  privilege, 
unless  an  intention  to  do  so  be  very  plainly 
expressed;  but  should  rather  be  construed 
as  confining  the  privilege  to  the  time  of 
the  maturity  of  the  debt,  unless  the  latter 
construction  would  be  plainly  contrary  to 
the  intention  of  the  author  of  the  instru- 
ment. 

Now,  I  think,  that  the  plain  and  reason- 
able meaning  of  the  memorandum, especially 
when  viewed  in  the  light  of  the  surround- 
ing circumstances,  is  to  confine  the  privi- 
lege to  the  time  of  the  maturity  of  the 
debt.  Campbell  wished  to  provide  for  the 
peiyment  of  the  debt  at  or  before  its  matu- 
rity, and  accordingly  made  an  offer  through 
Humphreys,  his  agent,  about  a  month  ^- 
fore  the  debt  became  due,  to  pay  it  by  a 
check  on  the  Rockbridge  bank,  which 
would  have  been  equivfilent  to  a  payment 
in  Confederate  currency.  Ranson  declined 
to  receive  such  payment,  but  said  that  pay- 
ment might  be  made  in  Confederate  bonds 
of  a  certain  description ;  and  upon  being  re- 
quested by  Humphreys  to  put  this  down 
in  writing,  he  did  so,  in  these  words: 
**$6,150.56.  Due  26th  January  1863,  from  S. 
J.  Campbell  to  James  M.  Ranson.  This 
can  be  paid  in  registered  eight  per  cent. 
Confederate  bonds,  issued  to  run  the  long- 
est period  of  time,  bought  at  par — six  one 
thousand  dollar  bonds,  and  one  150  dollar 
bond.  They  of  course  must  be  bought  with 
treasury  notes  of  the  issue  prior  to  Decem- 
ber Ist,  1862.  J.  M.  R."  *This  can  be 
paid."  When?  Certainly  at  the  maturity 
of  the  debt,  and  not  at  any  time  thereafter. 
If  so,  at  what  time?  Could  it  have  been  in- 
tended that  Campbell  might  pay  the  debt 
in  Cor« federate  bonds  at  any  time  there- 
after he  might  think  proper  to  do  so? 
421  *Does  not  the  variable  nature  of  the 
subject,  its  tendency  to  depreciation, 
conclude  such  an  idea?  c5ould  it  have  been 
intended  to  convert  this  specie  debt  of  Mad- 
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dox,  so  well  secured  by  deed  of  trust  on  real 
estate,  into  a  mere  parol  promise  of  Camp- 
bell to  pa  J  the  amount  in  Confederate  bonds 
on  demand,  or  at  his  pleasure?  Indeed, 
there  was  not  even  a  parol  promise  of 
Campbell  to  make  such  payment,  but  a  mere 
privilege  offered  him  to  do  so.  How  long 
was  he  to  have  this  privilege?  The  writ- 
ing- declares — **Due  26th  January  1863," 
when  of  course  payment  in  this  privileged 
form  was  required  to  be  made,  else  the  debt 
would  remain  in  all  its  force  as  a  specie 
debt.  It  was  all  important  that  some  time 
should  be  specified  for  such  payment,  and 
this  is  the  only  specification  of  time  in  the 
writing,  and  was  plainly  made  to  indicate 
when  the  payment  was  to  be  made.  The 
writing  is  minute  in  the  description  of  the 
bonds  which  Ranson  was  willing  to  receive. 
"They  must  be  registered  eight  per  cent. 
Confederate  bonds — issued  to  run  ]the  long- 
est period  of  time — ^bought  at  par — six  one 
thousand  dollar  bonds,  and  one  150  dollar 
bond.  They  of  course  must  be  bought  with 
treasury  notes  of  the  issue  prior  to  Decem- 
ber 1st,  1862."  Can  it  be  supposed  that 
Ranson  would  have  been  thus  minute  in 
these  descriptions,  some  of  which  are  ap- 
parently unimportant,  and  that  he  would 
have  left  unnamed  so  important  a  matter  as 
the  period  wh«n  the  privilege  he  gave  of 
making  payment  in  such  a  medium  was  to 
be  exercised?  That  the  amount  of  the  Con- 
federate bonds  named  in  the  memorandum 
is  precisely  the  same  with  the  principal  of 
the  debt,  without  any  provision  for  interest 
which  might  accumulate,  confirms  the  view 
that  payment  if  made  in  such  bonds  was 
required  to  be  made  before  there  was  any 
accumulation  of  interest,  that  is  at  the  ma- 
turity of  the  debt. 

But  it  is  argued  that  Ranson  knew  it 
would  require  time  to  communicate  with 
Campbell  and  to  procure  the  bonds ;  that  he 
could  not  have  expected  that  these 
422  things  *gould  be  done  before  the  debt 
became  due,  and  that  therefore  ^e 
must  have  intended  that  payment  might  be 
made  in  these  bonds  after  the  debt  became 
due  as  well  as  before.  It  was  not  certain 
by  any  means  that  the  bonds  could  not  be 
procured  and  delivered  by  the  time  the  debt 
was  to  become  due.  The  memorandum  is 
not  dated,  and  it  does  not  appear  precisely 
when  it  was  given.  But  the  probability  is, 
that  it  was  given  about  a  month  before  the 
debt  became  due:  in  which  time  Ranson 
might  well  have  thought  that  the  bonds 
could  be  procured.  At  all  events,  he  had  a 
right  to  require  payment  to  be  made  in 
these  bonds  at  the  maturity  of  the  debt,  as 
the  condition  on  which  the  privilege  might 
be  secured.  And  he  had  a  right  also  to  re- 
quire that  the  bonds  should  be  precisely  of 
the  description  named  in  the  memorandum. 
It  is  no  excuse  to  say  that  Campbell  did  not 
hear  of  the  matter  in  time,  and  could  not 
procure  and  deliver  the  bonds  before  the 
debt  became  due ;  or  that  he  could  not,  by 
reason  of  any  regulation  of  government  or 
otherwise,  procure  such  bonds  as  were  re- 
quired.    The  answer  to  all  such  excuses  is. 


that  a  cr^tor  has  a  right  to  demand  pay- 
ment of  a  debt,  according  to  the  terms  of 
the  obligation;  and  if  he  is  willing  to  con* 
cede  to  his  debtor  the  privilege  of  dis* 
charging  it  in  some  other  prescribed  mode, 
the  mode  so  prescribed  must  be  strictly  pur-^ 
sued,'  or  the  debtor  will  lose  the  benefit  of 
the  privilege,  and  remain  bound  to  discharge 
the  obligation  according  to  its  terms.  It 
may  be  the  misfortune  of  the  debtor,  and 
not  his  fault,  that  he  did  not  do  what  was 
required  to  give  him  the  benefit  of  the  priv- 
ilege ;  but,  whether  it  be  his  misfortune 
or  his  fault,  the  effect  is  the  same:  The 
condition  precedent  not  having  been  per- 
formed, or  not  having  happened,  the  priv- 
ilege is  lost,  and  the  debt  remains  in  full  and 
absolute  force.  It  will  not  do  for  the  debtor 
to  say  that  the  condition  was  substantially 
performed,  though  not  at  the  precise  time, 
or  .in  the  precise  mode  prescribed,  and 

423  that  the  creditor  *would  have  been  no 
better  off  if  the  condition  has  been 

strictly  performed.  The  creditor  may  pre- 
scribe his  own  terms  of  defeasance,  however 
capricious  and  unmeaning  they  may  be,  or 
seem  to  be:  Cujus  est  dare,  ejus  est  dis- 
ponere.  The  debtor  is  not  bound  to  accept 
or  perform  them ;  and,  if  they  be  not  per- 
formed, whether  it  be  from  his  choice  or 
from  necessity,  he  only  remains  where  he 
was  before,  and  is  bound  to  perform  his 
obligation.  To  be  sure,  the  creditor  may 
accept  substantial  and  substituted  perform- 
ance, and  thus  give  it  the  same  effect  as  if  it 
had  been  in  strict  and  literal  pursuance  of 
the  prescribed  terms.  But  then  there  must 
be  clear  evidence  of  such  acceptance,  either 
b3'  words  or  act. 

But  suppose  it  be  conceded  that,  accord- 
ing to  the  true  construction  of  Ranson 's 
memorandum,  he  consented  to  accept  pay- 
ment of  the  debt  in  Confederate  bonds, 
though  delivered  after  the  debt  had  become 
payable,  and  that  it  was  time  enough  for 
Campbell  to  buy  the  bonds  after  he  first 
heard  of  the  willingness  of  Ranson  to  re- 
ceive payment  in  them,  which  was  in  April 
1863.  It  was  certainly  the  duty  of  Camp- 
bell, if  he  wished  to  make  payment  in  that 
way,  to  procure  the  bonds  with  as  little  de- 
lay as  possible.  Already  about  four  months 
had  elapsed  since  the  memorandum  was 
given,  and  Confederate  bonds  had  much  de- 
preciated in  value  since  then,  and  their 
tendency  was  downwards.  Did  he  do  so? 
On  the  contrary,  he  did  not  procure  the 
bonds  until  August  1863,  four  months  there- 
after, when,  in  consequence  of  the  battle  of 
Gettysburg,  which  was  fought  in  the  mean- 
time, and  other  causes.  Confederate  securi- 
ties were  reduced  to  a  very  low  ebb.  He 
bought  them  then,  without  any  communi- 
cation with  Ranson,  or  even  with  his,  al- 
leged agent,  Humphreys,  on  the  subject! 
Can  this  delay,  and  this  act  of  Campbell, 
be  excused,  and  are  they  not,  necessarily, 
fatal  to  his  pretensions,  in  any  view  which 
can  be  taken  of  them?  He  knows  the  ne- 
cessity of  excusing  them  or  obviating 

424  their  effect  in  *order  to  his  success  in 
this  case,    and  he  therefore  seeks  to 
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do  so  upon  the  ground  that  the  bonds  were  ac- 
cepted by  Hwrnphreys,  as  the  agent  of  Ran- 
son,  and  that  Humphreys  had  full  authority, 
as  such  agent,  to  accept  them  in  payment 
of  the  debt. 

Certainly  Ranson  still  had  a  right  to 
accept  Confederate  bonds  in  payment  of  the 
debt,  notwithstanding  their  great  deprecia- 
tion in  value  since  he  first  made  an  offer  to 
do  so;  and  that  acceptance  might  as  well 
be  by  an  agent  as  in  proper  person. 

But,  then,  the  evidence  ought  to  leave  no 
doubt  on  the  judicial  mind  as  to  the  fact  of 
such  acceptance,  and  if  it  was  an  agent,  as 
to  the  authority  of  the  agent  to  make  it. 

It  is  not  pretended  that  there  was  any 
such  acceptance  by  Ranson  personally,  or 
any,  otherwise  than  by  the  agency  of  Hum- 
phreys: Was  there  an  acceptance  in  that 
way? 

Was   Humphreys   the    agent   of    Ranson 
for   any   such  purpose,    or   indeed  for  any 
purpose  at  all,  in  connection  with  this  mat- 
ter?   I  have  already  shown,  I  think,  that  he 
was  not.     Campbell   in    his   amended    bill, 
varying  the    ground   taken   in   the  original 
bill,  alleges  such  an  agency,  and  lays  much 
stress  upon  it ;  indeed,  places  the  whole  case 
upon  that  issue.     But  Ranson  in  his  answer 
to  the  amended  bill  expressly  denies  allega- 
tion.    **It  is  not  true  as  is  now  stated,"  he 
says,  *4hat  Mr.    John    Humphreys   was   at 
any  time,  or   to  any  extent,    the  agent   of 
this  respondent,  for  any  purpose  connected 
with  the   subject   of  this  controversy.     He 
came  to  respondent  as  the   friend,    connec- 
tion and  agent  of  the  complainant,  and  he 
returned   with    a   message  from  respondent 
to  complainant  in  response,  which,  to  avoid 
all   mistake    or   misunderstanding,  was  re- 
duced to  writing,  and  is  now  in  the   papers 
of  this  cause  as  *J.  H.  No.  2.'     Respondent 
gave  him  no  agency   or  authority   of  any 
kind,  and  dealt  with  him  only  as  the  agent 
and     messenger     of     complainant." 
425      ***The  consent  to  accept  Confederate 
bonds  in  payment  according  to  paper 
*J.  H.  No.  2,'  was  not  upon  any  suggestion 
of  respondent,  but  was  a  reluctant   conces- 
sion to  the  importunity  of  said  Humphreys, 
who   urged   it   in    the   interest  of  the  com- 
plainant.    When  Mr.    Humphreys   left   the 
house  of  respondent  on  the  occasion  referred 
to,    respondent   had  not  the  least  idea  that 
he   could   possibly   regard   himself  as  any 
thing  more  than  the  bearer  of  a  return  mes- 
sage  to   his   friend,  the   complainant,  who 
sent  him.** 

Now  here  is  an  express  and  positive  de- 
nial in  the  answer,  of  the  agency  alleged 
in  the  amended  bill,  and  there  is  nothing 
in  the  evidence  which  can  be  sufficient  to 
overthrow  his  denial.  Indeed,  the  evidence, 
taken  altogether,  confirms  it.  To  be  sure 
Humphreys,  in  his  deposition,  does  speak 
of  his  being  the  agent  of  Ranson,  and  of 
his  acting  as  such  in  the  matter ;  and  he  no 
doubt  thought  so  when  he  gave  his  evi- 
dence ;  but  he  shows,  in  answer  to  questions 
put  to  him  in  his  cross-examination,  that 
he  was,  in  fact,  no  agent  of  Ranson  at  all. 
To  question  16,  *  *Did  you  expect  or  under- 


take to  do  more  than  communicate  Mr. 
Ranson 's  memorandum  to  Mr.  Campbell?** 
he  answers,  **  First  I  was  invested  with 
verbal  authority  from  him  to  make  the  com- 
munication to  Mr.  Campbell.  I  declined 
doing  so  unless  I  had  authority  from  him, 
when  he  gave  me  this  paper,  *J.  H.  No.  2-' 
I  did  not  undertake  to  do  more  than  com- 
municate Mr.  Ranson's  memorandum  to  Mr. 
Campbell.**  To  question  19,  * -Had  you  any 
authority  to  say  or  to  do  anything  in  respect 
to  Mr.  Ranson  *s  business,  except  what  was 
given  or  recognized  in  that  paper?*'  he  an- 
swers, **I  don't  think  I  had.*' 

Now  look  to  the  paper  and  see  if  it  can 
properly  be  construed  as  giving  any  a  nthor- 
ity  to  Humphreys.  I  have  already  set  it  cat 
in  this  opinion,  and  need  not  here  repeat 
it.  It  only  says  in  effect :  the  debt  will  be 
due  on  the  26th  of  January  1863,  and 
426  payment  may  be  *made  in  Confeder- 
ate bonds  of  a  certain  description,  and 
this  is  said  in  answer  to  an  offer  to  make 
payment  in  Confederate  currency,  and  in 
connection  with  Ranson's  refusal  to  accept 
payment  in  such  currency.  And  the  mem- 
orandum containing  this  answer  is  handed 
to  the  messenger  by  whom  the  offer  was 
brought  to  be  carried  back  or  sent  Inck 
to  the  person  from  whom  the  offer  came. 
Can  this  amount  to  the  creation  of  such  an 
important  agency  as  that  which  is  now 
contended  for?    I  think  not. 

But,  even  if  such  an  agency  in  fact  ex- 
isted, does  the    evidence   show    that  Hum- 
phreys accepted  the  bonds,  as   such  agent, 
in  payment  of  the  debt?    I  think  not.     The 
bonds  were  handed  to  him,  if  at  all,  ^'as  a 
friend  of  both  parties,'*  to  take  to  Ranson. 
It  was  a  convenient  opportunity  to  send  the 
bonds  to  Ranson,    and  as   such,    Campbell 
availed  himself  of  it.     But  Humphreys  ap- 
prehending that  the  bonds  might  be  lost  in 
the  event  of  his  being  taken  prisoner  on  the 
way,  concluded  to  leave   them   in   bank  for 
safe  keeping,  and  carried  a  statement  of  the 
cashier  in   their  stead.     It  is  evident  that 
Campbell,    when   he  wrote  the  letter  of  the 
26th  of  January  1864  to  Ranson  as  aforesaid, 
and  all  the  facts  were  fresh  in  his  memory, 
had  no  idea  that    Humphreys  as  agent  of 
Ranson  had  accepted  the  bonds  in  payment 
of  the  debt.     '*!  received,'*  he  says,    *'your 
letter,  dated   December  11th.     I    am    truly 
sorry    that   you    had   found  it  necessary  to 
refuse  the  registered  bonds  which  I  went  to 
great  expense  to  procure,"  Ac.     How  could 
he  then  refuse  them,  when,  according  to  the 
theory  now  set  up,  he  had  already  accepted 
them  through  his  agent,    Humphreys?    In 
all  that  letter,  not  one  word  is  said  about 
such  an  acceptance  or  such  an  agency.     And 
although  that   letter   is  in   answer  to  one 
from  Ranson  stating  his  own  version  of  the 
matter,  not  a  word  is  said  to  the  contrary ; 
and  it  plainly  shows,   that  although  Camp- 
bell thought  hard  of  Ranson 's   refusal   to 
accept    the   bonds,    he   did   not   then 
427      doubt  *his   legal   right   to  do  so,  and 
intended  to   make  the  best  of  his  sit- 
uation.     This   idea    that    the    bonds    were 
accepted  in  payment  of  the   debt  by  Hnm- 
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phreys  as  Ranson's  agent,  seems  not  to  have 
existed  in  the  mind  of  Campbell  even  when 
the   original   bill    was   filed,  as   we  see  no 
trace  of  it  there ;  and  it  was  probably  en- 
gendered by  the  parol  evidence  given  in  the 
cause  and  by  the  stress  of  the  case,  which, 
without   its   aid   seemed  to  be  in  danger  of 
being  lost.     It  therefore  makes  its  first  ap- 
pearance and  is  prominently  set  forth  in  the 
amended  bill.     Now  I  do  not  mean  to  say 
that     Campbell    in    his    amended    bill,    or 
Humphreys   in   his  deposition,    made    any 
statement   which   they  did  not  respectively 
believe   to  be   true.     They    no   doubt   con- 
scientiously    believed    what    they   stated. 
There  is  an   apparent   inconsistency,    cer- 
tainly,   between    the  original  and  amended 
bills;  but  the  cause  of  that  is  explained  in 
the  latter,  and  I  have  treated  the  case  as  it 
is  stated   in   the  letter,   so   far  as   that   is 
inconsistent    with    the    former.     The    in- 
stance we  have  here,  ip  only  another  illus- 
tration of  the  danger  of  relying  on  the  loose 
recollection  of  witnesses  as  to  remote  trans- 
actions   in   which   they   are   interested,   or 
when    their  feelings  are   in  favor  of  one  of 
the  parties  rather  than  the  other ;  and  also  of 
the    inferiority   of   such    parol  evidence  to 
contemporaneous   written   evidence   on  the 
same  subject.     Fortunately,  there  is  in  this 
case  contemporaneous   written   evidence  of 
the   transaction,    which    I  think   leaves  no 
room  for  rational  doubt  as  to  its  true  char- 
acter. 

I  am  therefore  of  opinion,  that  there  has 
been  no  accord  and  satisfaction  of  the  debt 
in  controversy ;  that  it  has  not  been  paid  in 
Confederate  bonds  or  otherwise ;  and  that 
Ranson  is  not  estopped  in  equity  from  en- 
forcing the  payment  of  the  said  debt,  or 
from  having  a  sale  made  under  the  deed  of 
trust  for  that  purpose,  if  necessary. 

There  is  another  question  raised  by 
428  the  original  bill,  *and  noticed  in  the 
argument,  of  which  it  may  be  neces- 
sary to  take  some  notice  here ;  and  that  is, 
in  regard  to  the  notice  of  the  sale  which  was 
about  to  be  advertised  by  the  trustee  under 
the  deed  of  trust,  when  the  injunction  was 
awarded  in  this  case.  It  appears  from  the 
answer  to  that  bill,  and  exhibit  No.  1  filed 
therewith,  that  before  the  award  of  the  said 
injunction,  an  arrangement  was  made  be- 
tween the  parties  for  the  settlement  of  all 
the  questions  in  controversy  in  the  cause 
except  in  regard  to  the  payment  or  accord 
and  satisfaction  of  the  said  debt  due  on  the 
26th  of  January  1863,  as  contended  for  by  the 
appellant,  as  aforesaid.  The  advertisement 
aforesaid  was  never  inserted  in  a  newspa- 
per, and  there  can  now,  of  course,  be  no 
sale  under  it.  The  trustee  in  the  deed,  if  it 
be  necessary  to  execute  the  trusts  thereof, 
will  of  course  proceed  according  to  law  and 
the  provisions  of  the  deed. 

I  am  of  opinion  that  there  is  no  error  in 
the  decree  of  the  District  court,  and  am  for 
affirming  it. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 


The  decree  was  as  follows : 

This  case,  which  is  pending  in  this  court 
at  its  place  of  session  m  Staunton,   having 
been  heard,  but  not  determined  by  the  court 
at  the  said  place  of  session :  This  day  came 
here  the  parties  by  their  counsel ;  and  the 
court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decrees  aforesaid 
and  the  argument  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  there  is  no  error  in  the  said 
decrees:    Therefore,    it  is  decreed   and   or- 
dered, that  the  same  be  affirmed,   and  that 
the  appellant  pay  to  the   appellee,  Ranson, 
thirty  dollars  damages  and  his  costs  by  him 
about  his  defence   in  this  behalf  ex- 
429      pended.     And  it  *is  ordered  that  this 
decree  be  entered  on  the  order  book 
here,    and  be   certified   to  the  clerk  of  the 
court,  where  the  case  is  pending  as  afore- 
said, who  shall  enter  the  same  on  his  order 
book,   and  certify  it  to  the  clerk  of  the  said 
Circuit  court  of  Rockbridge  county. 

Decree  affirmed. 


430 


*Effinger  v.  Ralston  &  als. 


Aufimst  Term,  1871.  Staunton. 
Sale  of  Land— Vendor's  Lien— Caje  at  Bar.— R  sold 
land  to  E.  and  retained  tbe  vendor's  lien.  E  sold 
parts  of  the  land  to  F  and  Q.  E  not  payinff  R,  R 
filed  his  bill  affalnst  E,  F  and  Q,  to  enforce  tals 
lien.  The  court  decrees  a  sale,  of  that  in  posses- 
sion of  E  first,  and  if  that  is  not  sufQclent.  then  of 
that  bouffht  by  F  and  Q.  The  sale  is  made,  and  F 
and  Q  buy  the  parts  they  had  before  bought  of  E, 
at  less  than  they  were  to  give  to  E.  The  commis- 
sioner reports  the  sales  good.  E  objects  to  the 
confirmation  of  the  sale,  on  the  ground  of  the 
Inadequacy  of  price,  but  he  does  not  move  to  open 
the  biddings,  or  offer  an  advance.    Hbld: 


I.  Same— Same— 5aBie.— There  was  no  error  as  to 
R,  in  directing  the  sale  of  the  parts  by  F  and 
Q,  instead  of  confirming  the  sale  of  E  to  them: 
especially  as  Q  alleged  that  E  had  defrauded  him, 
and  he  did  not  intend  to  pay  him. 

a.  Judicial  Sales— Inadequacy  of  Price.— If  E  ob- 
jected to  the  sale  for  inadequacy  of  price,  he 
should  have  moved  the  court  to  open  the 
biddings,  and  have  offered  an  advance  on  the 
price  bid:  his  objection  to  the  confirmation  of 
the  sale,  without  more,  was  no  ground  for  refus- 
ing to  confirm  it. 

3.  Same— Reopening  Biddings— Mode  off  Procedure.*— 

For  the  mode  of  proceeding  on  application  to 
open  the  biddings,  and  on  what  advance  it  will 
be  done,  see  the  opinion  of  Moncure,  P. 

4.  Case  at  Bar— QuAre.— Qn.ABE:  If  E  may  not 
recover  of  F  and  Q  the  difference  between  the 
price  they  gave  at  the  judicial  sale,  and  that 
they  had  contracted  to  pay  to  him. 

*See  Roudabush  V.  Miller,  8S  GratL  454.  and /oof- 
note;  Hudgins  V.  Lanier.  21  Oratt  494,  B.ndfoot-nofe; 
Todd  V.  Oallego.  etc.,  Co.,  84  Va.  S90.  5  S.  E.  Rep.  676: 
Kahle  v.  Mitchell.  9  W.  Va.  515:  Curtis  v.  Thompson, 
29  Oratt  474,  and  foot-note. 

See  generally,  monographic  note  on  "Judicial 
Sales.** 
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This  case  was  heard  at  the  August  term 
at  Staunton,  and  the  case  was  decided  at 
the  November  term  at  Richmond. 

In  March  1867,  Jesse  Ralston  filed  his  bill 

in  the  Circuit  court  of  Rockingham  county, 

against   Jacob    P.    Effinger,    Henry   Flick 

and     Timothy     Quinlan    to    enforce 

431  *the     vendors,     and    also    judgment, 
liens,  against   a   tract  of  land  in  the 

county  of  Rockingham,  which  Ralston  had 
sold  to  Effinger,  and  parts  of  which  Effinger 
had  sold  to  the  other  defendants. 

In  October  1858,  by  a  written  agreement 
under  seal,  Ralston  sold  to  Effinger  a  tract 
of  land  estimated  to  contain  three  hundred 
and  thirty-one  acres,  for  the  sum  of  $12,000, 
of  which  $1,000  was  to  be  paid  in  cash, 
Effinger  was  to  discharge  a  debt  of  $3,000 
due  to  Robert  Grey,  for  which  there  was  a 
lien  on  the  land;  and  the  remainder  was  to 
be  paid  in  seven  equal  annual  payments  of 
$1,142.85.  And  Ralston  was  to  convey  the 
land  by  deed  with  general  warranty,  in 
which  a  lien  was  to  be  reserved  for  the  pur- 
chase money. 

Effinger  was  put  into  possession  of  the 
land,  and  in  1860  Ralston  and  wife  conveyed 
it  to  him  with  general  warranty.  In  the 
same  year  Ralston  recovered  a  judgment 
against  Effinger  on  the  first  bond ;  and  in 
1866,  he  recovered  judgments  on  the  other 
bonds.  He  set  out  the  foregoing  facts  in 
his  bill ;  stated  that  Effinger  had  lately  sold 
to  Flick  about  eight  acres,  and  to  Quinlan 
about  eighty  acres  of  the  land.  That  the 
debt  of  $3,000  to  Grey,  which,  by  the  con- 
tract, Effinger  had  assumed  to  pay,  was  still 
unpaid.  And  he  prayed  that  the  land  might 
be  sold  for  the  payment  of  the  judgments ; 
and  for  general  relief. 

The  defendants  demurred  to  the  bill,  and 
Effinger  also  answered.  He  stated  some 
small  payments  he  had  made  on  the  judg- 
ments, and  also  some  interest  on  the  debt 
to  Grey ;  and  he  says  that  the  plaintiff  de- 
rived his  title  to  the  land,  except  about 
thirty  acres,  from  his  father,  David  Ral- 
ston, and  that  Dav<d  Ralston  had  not  made 
a  deed  to  him  for  it :  though  said  David  had 
joined  with  the  plaintiff  in  conveying  the 
property  to  the  trustee  in  the  deed  to  secure 
Grey's  debt. 

In  May  1867,  the  cause  came  on  to  be 
heard,  when  the  court  overruled  the  de- 
murrer, and  directed  a  commissioner 

432  *to  ascertain  and  report  the   amount 
due  from  Effinger  to  the   plaintiff,  on 

account  of  the  purchase  of  the  land ;  and 
leave  was  granted  the  plaintiff  to  file  an 
amended  bill.  This  amended  bill  made  the 
heirs  of  David  Ralston,  deceased,  H.  Jewett 
Grey,  to  whom  the  debt  due  Robert  Grey, 
had,  on  the  death  of  the  latter,  been  trans- 
ferred, parties. 

The  commissioner  returned  his  report, 
and  the  cause  came  on  again  to  be  heard, 
when  it  appearing  by  said  report  that  there 
was  due  from  Effinger  to  the  plaintiff 
$7,780.57,  of  principal  money  due  by  judg- 
ment, with  interest  from  the  dates  when 
the  payments  fell   due,    and   that   Effinger 


was  further  indebted  to  Grey  in  the  stun  of 
$3,000,  with  interest  from  January  Ist,  1849, 
subject  to  some  small  credits  named,  and 
that  Ralston  could  make  a  good  title  to  the 
land,  the  court  made  a  decree  against  Effin- 
ger  in  favor  of  Ralston  and  Grey,  for  the 
sums  ascertained  to  be  due  to  them  respec- 
tively ;  and  unless  he  paid  the  money  within 
sixty  days  from  the  date  of  the  decree,  the 
sheriff  who  was  appointed  a  commisstoDcr 
for  the  purpose,  should  proceed  to  sell  the 
land,  on  the  terms  of  one-fourth  cash,  and 
the  balance  in  four  equal  annual  payments, 
bearing  interest  from  the  day  of  sale ;  the 
title  to  be  retained  until  the  whole  purchase 
money  was  paid.  And  out  of  the  proceeds 
of  sale  he  should  first  pay  off  Grey's  debt, 
and  then  pay  to  Ralston  tlje  amount  ascer- 
tained to  be  due  to  him.  The  decree  pro- 
vided that  the  land  in  the  possession  of 
Effinger  should  be  first  sold ;  and  if  that 
was  not  sufficient  to  pay  the  debts,  the  resi- 
due of  the  tract,  or  so  much  as  was  neces- 
sarv,  should  be  sold. 

The  commissioner  returned  his  report  of 
the  sale,  by  which  it  appeared  that  the  land 
still  in  the  possession  of  Effinger,  consist- 
ing of  two  hundred  and  fifty  acres,  was  sold 
at  $31.10  per  acre,  and  Ralston  became  the 
purchaser;  that  the  land  in  the  possession 
of  Quinlan  was  sold  at  $32.70  per  acre, 
433  and  he  was  the  purchaser;  and  *that 
Flick  became  the  purchaser  of  the 
eight  acres  in  his  possession  at  $25  per  acre. 
The  commissioner  says  '^that  in  his  opin- 
ion, as  well  as  of  persons  who  are  disinter- 
ested with  whom  he  has  conversed,  all  of 
these  sales  have  been  judiciously  made, 
and  ought  to  be  confirmel. ' '  And  he  says 
that  the  price  realized  from  the  sales  ex- 
ceeds considerably  the  amount  which  Effin- 
ger was  to  pay  for  the  property  when  it  was 
in  good  condition;  and  that  it  has  been 
much  injured  since  his  purchase. 

The  commissioner  returned  with  his  re- 
port a  number  of  affidavits  of  farmers  re- 
siding near  the  land  and  knowing  it  wdl, 
expressing  the  opinion  that  it  went  for  its 
full  value.  There  is, also  an  affidavit  from 
Quinlan,  in  which  he  says,  that  though  he 
contracted  in  1866,  or  February  1867,  to  pay 
Effinger  $45  per  acre  for  the  eighty  acres 
he  purchased,  yet  he  was  deceived  by  Effin- 
ger in  regard  to  the  lines  and  in  other  re- 
spects, in  such  way  that  he  determined 
shortly  afterwards  not  to  pay  for  it.  And 
he  did  not  intend  to  p%y  any  more  than  he 
contracted  to  pay  at  the  sale  by  the  com- 
missioner ;  and  that  it  is  not  worth  that 
much. 

Effinger  excepted  to  the  report,  and  ob- 
jected to  the  confirmation  of  the  sale,  upon 
the  ground  that  the  court  should  have  con- 
firmed the  sales  made  by  Effinger  to  Quinlan 
and  Flick ;  and  should  have  subjected  the 
purchase  money  due  to  Effinger  to  the  pay- 
ment of  the  purchase  money  due  to  Ralston, 
instead  of  virtually  setting  said  sales  aside 
and  ordering  a  resale.  2d.  Because  of  in- 
adequacy of  price,  as  shown  by  affidavits 
filed.  These  were  affidavits  also  filed  by 
persons  living  in  the   neighborhood  of  the 
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land,  who  express  the  opinion  that  the  land 
was  worth  forty-five  dollars  per  acre. 

The  cause  came  on  to  be  further  heard 
on  the  3d  day  of  November  1869,  when  it 
was  decreed  that  if  Effinger  files  with  the 
clerk  of  the  court  bond  with  good  security 
in  the  penalty  of  $15,000,  conditioned  that 
at  the  next  offer  of  the  land  for  sale, 

434  he  will  bid  five   per  cent,  move  *than 
the   commissioner  sold   the  land  for, 

including  costs  of  said  sal^e,  and  upon  the 
same  terms,  and  comply  with  them,  then 
the  commissioner  should  proceed  to  adver- 
tise and  sell  the  said  land  upon  the  terms 
prescribed  in  the  former  decree.  But  if 
Kffinger  did  not  execute  said  bond  within 
sixty  days  from  the  rising  of  the  court, 
then  the  sal^  made  should  stand  confirmed ; 
and  the  sheriff  was  directed  in  that  event 
to  deliver  the  land  to  the  purchasers.  Effin- 
ger  obtained  an  appeal  from  this  decree  to 
the  District  court  of  appeals  at  Winchester, 
from  whence  it  was  transferred  to  this 
conrt. 

Harris,  for  the  appellant. 

Woodson  and  Liggett,  for  the  appellees. 

MONCURE,  P.»  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  Circuit 
court  did  not  err,  at  least  so  far  as  the  ap- 
pellee, Ralston,  is  concerned,  in  not  con- 
firming the  sales  made  by  the  appellant  to 
I^lick  and  Quinlan  in  the  proceedings  men- 
tioned. Those  sales  were  made  in  subordi- 
nation to  the  paramount  right  of  the  said 
appellee,  Ralston,  who,  in  his  contract  of 
sale  to  the  appellant,  expressly  reserved  a 
lien  on  the  entire  tract  of  land  sold,  to 
secure  the  deferred  instalments  of  the  pur- 
chase money.  The  sales  to  Flick  and  Quin- 
lan of  portions  of  the  said  tract  of  land, 
were  subsequently  made  by  the  vendee, 
Efiinger,  without  the  consent  of  the  vendor, 
Ralston,  and  of  course  were  not  binding 
upon  him,  and  could  not  prejudice  his  par- 
amount right  to  have  the  whole  tract  of 
land  sold,  if  necessary,  for  the  payment  of 
the  purchase  money  due  to  him.  The  court 
properly  directed  the  commissioner  ap- 
pointed to  make  the  sale,  to  sell  in  the  first 
place  the  portion  of  the  land  remaining  in 
the  hands  of  Bffinger ;  and  if  a  sufficient 
amount  should  be  realized  from  said  sale  to 
satisfy  the  decree,  including  costs  of  suit 
and  sale,  to  make  no  further  sale.  But,  in 
case  a  sufficient  amount  should  not  be 

435  realized  from  *said  sale  to  pay  off  and 
satisfy  the  said  decree,  then  the  court 

properly  directed  the  said  commissioner  to 
sell  the  residue  of  said  land  sold  by  Ral- 
ston to  Effinger,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  balance 
due  under  the  said  decree  from  the  said 
Effinger.  This  was  all  that  either  Effinger, 
Flick,  or  Quinlan  had  any  right  to  require 
in  regard  to  the  land  sold  to  Flick  and 
Quinlan.  Ralston  was  not  bound  to  engage 
in  a  controversy  with  them  about  the  spe- 
cific execution  of  the  contracts  of  sale  made 


to  them  by  Effinger.  If  they  had  proposed 
to  pay  into  court  to  the  credit  of  the  cause 
the  amounts  due  on  their  contracts  with 
Effinger,  and  had  shown  that  such  amounts 
were  at  least  equal  to  the  value  of  the  land 
bought  by  them  respectively,  the  -court 
ought  to  have  accepted  their  proposition, 
received  the  money,  and  confirmed  their 
title:  and  no  doubt  the  court  would  have 
done  so.  But  they  made  no  such  proposi- 
tion. On  the  contrary,  Quinlan,  who  pur- 
chased eighty  acres  of  the  land,  says,  in  an 
affidavit  filed  and  read  as  evidence  in  the 
cause,  that  he  was  deceived  by  Effinger  in 
regard  to  the  lines  of  the  said  land,  and 
in  other  respects,  and  in  such  a  way,  that 
he  determined,  shortly  afterwards,  not  to 
pay  for  it.  It  seems  that  the  sale  to  Quin- 
lan was  in  February  1867,  about  a  month 
before  the  institution  of  this  suit ;  and,  ex- 
cept as  to  $500  of  the  purchase  money,  which 
was  to  be  paid  in  hand,  was  on  a  credit  of 
one,  two,  three  and  four  years.  It  would 
have  been  unreasonable  and  unjust  to  re- 
quire Ralston  to  incur  the  expense,  trouble, 
and  delay  of  a  suit  to  enforce  the  specific 
execution  of  this  contract  between  Effinger 
and  Quinlan,  especially  when  Quinlan  con- 
tested its  validity  on  the  ground  of  fraud. 
The  court  is  further  of  opinion  that  the 
Circuit  court  did  not  err  in  not  setting  aside 
the  sale  made  by  the  commissioner  in  Feb- 
ruary 1869,  on  the  ground  of  inadequacy  of 
price,  and  ordering  a  resale.  The  commis- 
sioner who  made  the  sale  reported 
436  that  it  was  for  a  fair  and  full  *price, 
and  ought  to  be  confirmed ;  and  many 
affidavits  were  taken  and  filed  to  that  effect ; 
while  on  the  other  hand,  about  as  many 
were  taken  and  filed  to  the  contrary  effect. 
The  preponderance  of  the  evidence  seems 
to  sustain  the  report,  and  the  opinion  of 
the  Circuit  court  was  to  the  same  effect. 
To  induce  a  court  to  set  aside  a  sale  fairly 
made  in  pursuance  of  a  decree,  merely  upon 
the  ground  of  inadequacy  of  price,  there 
ought  to  be  a  decided  preponderance  of  evi- 
dence of  such  inadequacy,  even  if  it  be  con- 
ceded that  mere  inadequacy  of  price  is,  in 
itself,  a  sufficient  ground  for  setting  aside 
such  a  sale. 

The  court  is  further  of  opinion  that  the 
Circuit  court  did  not  err  in  making  it  a 
condition  of  a  resale  of  the  land  that  the 
appellant  should  file  with  the  clerk  of  said 
court,  bond  with  good  security  in  the  pen- 
alty of  $15,000,  conditioned  that  at  the  next 
offer  of  the  land  for  sale  he  would  bid  five 
per  cent,  more  than  the  commissioner  sold 
the  same  for  before,  including  the  costs  of 
said  sale,  and  upon  the  same  terms,  and 
would  comply  with  the  terms  of  said  sale. 
The  court  might  well  have  refused  to  order 
a  resale  on  any  terms  whatever,  but  have 
confirmed  the  sale  absolutely ;  and  of  course 
the  appellant  has  no  right  to  complain  of 
the  terms  on  which  a  privilege  was  afforded 
him  by  the  court  of  having  a  resale,  if  he 
desired  one  and  could  and  would  comply 
with  the  terms.  He  made  no  motion  to 
open  the  biddings.  If  he  had  done  so,  and 
pursued  the  proper  course  in  such  cases,  the 
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court  would  have  ordered  them  to  be  opened 
on  proper  terms.  ** Where  a  person  is  de- 
sirous of  opening-  a  bidding,  (says  Sugden 
in  his  law  of  vendors,  p.  66,  marginal),  he 
must,  at  his  own  expense,  apply  to  the  court 
by  m6tion  for  that  purpose,  stating  the  ad- 
vance offered.  Notice  of  the  motion  must 
be  given  to  the  person  reported  the  purchaser 
of  the  lot,  and  to  the  parties  in  the  cause. 
If  the  court  approve  of  the  sum  offered,  the 
application  will  be  granted,"  and  a  new 
sale  ordered.  **Mere  advance  of 
437  price,  (says  Sugden  further,  *Id.,)  if 
the  report  of  the  purchaser  being  the 
best  bidder  is  not  absolutely  confirmed,  is 
sufficient  to  open  the  biddings;"  *^but  the 
court  will  stipulate  for  the  price,  and  not 
permit  the  biddings  to  be  opened  upon  a 
small  advance ;  and  although  an  advance  of 
ten  per  cent,  used,  generally,  to  be  consid- 
ered sufficient  on  a  large  sum,  yet  no  such 
rule  now  prevails ;  but  in  the  case  of  a  sale 
under  a  creditor's  suit,  the  court  permitted 
the  biddings  to  be  opened  upon  an  advance 
of  5  per  cent,  on  ;f  10,000.  An  advance  of 
;^350  upon  ;f5,300  was  refused,  and  it  was 
said  that  the  former  cases  only  established, 
that  where  an  advance  so  large  as  ;f500  is 
offered,  the  court  will  act  upon  it,  though 
it  be  less  than  10  per  cent."  **The  deter- 
minations on  this  subject  assume  a  very 
different  aspect  when  the  report  is  abso- 
lutely confirmed.  Biddings  are  in  general 
not  to  be  opened  after  confirmation  of  the 
report ;  increase  ot  price  alone  is  not  suffi- 
cient, however  large,  although  it  is  a  strong 
auxiliary  argument  where  there  are  other 
grounds."  (Id.  67.)  "Where  the  biddings 
are  opened,  the  advance  is  ordered  to  be 
deposited  immediately,  and  the  costs  of  the 
purchaser  to  be  paid  by  the  persons  opening 
the  biddings."  (Id.  69. )  Such  are  some  of 
the  rules  of  the  English  practice  on  this 
subject,  and  the  same  practice  and  rules, 
substantially,  exist  in  this  State,  though 
not  in  all  the  States  of  the  Union.  They 
do  not,  however,  apply  to  this  case,  as  it 
was  not  a  case  for  opening  the  biddings, 
no  advance  of  price  having  been  offered, 
nor  even  a  motion  to  open  the  biddings 
made.  It  is  needless,  therefore,  to  enquire 
whether  the  penalty  of  the  bond  required  of 
the  appellant  as  aforesaid  was  not  greater 
than  it  might  well  have  been. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decrees  aforesaid, 
and  that  the  same  ought  to  be  affirmed. 
But  the  court  is  of  opinion  that  such  affirm- 
ance ought  to  be  without  prejudice  to  any 
relief  to  which  the  appellant  may  be  entitled 
against  the  appellees.  Flick  and  Quinlan, 
or  either  of  them,  either  in  this  suit 
438'  *or  in  any  other  suit  he  may  be  ad- 
vised to  bring  on  account  of  the  sales 
made  by  him  to  them  respectively  in  the 
proceedings  mentioned.  They  have  become 
purchasers  at  the  sale  made  under  a  decree 
in  this  suit  of  the  same  land  previously 
bought  by  them  respectively  of  the  appel- 
lant, but  they  have  so  become  purchasers 
at  less  prices  than  those  at  which  they  had 
previously   bought    the    land  as  aforesaid.  | 


And  as  they  seem  to  have  thus  gotten  what 
they  had  contracted  for  with  Effinger,  it 
may  be  just  and  equitable  that  they  should 
account  with  him  for  the  difference  between 
the  amount  of  purchase  money  agreed  to  be 
paid  by  them  to  him,  and  the  amount  of 
the  price  at  which  they  purchased  the  same 
land  under  a  decree  in  this  suit  as  afore- 
said. Such  a  mode  of  settlement  would 
seem  to  be  consonant  with  the  case  of 
Stephens  v.  Hutchison,  &c.,  6  Gratt.  147. 
Without,  however,  deciding  that  question, 
which  cannot  properly  be  decided  upon  the 
pleadings  and  proofs  now  in  this  cause,  we 
think  the  decree  appealed  from  and  the 
affirmance  thereof  ought  to  be  without  pre- 
judice as  aforesaid;  and  it  is  therefore  or- 
dered accordingly. 

The  decree. was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  decree  aforesaid. 
But,  as  the  appellees.  Flick  and  Quinlan, 
have  become  purchasers  at  the  sale  made 
under  a  decree  in  said  suit,  of  the  same  land 
previously  bought  by  them  respectively  of 
the  appellant,  and  have  so  become  par- 
chasers  at  lower  prices  than  those  they  had 
agreed  to  pay  to  him  for  the  same  land,  it 
may  be  just  and  equitable  that  they  shonld 
account  with  him  for  the  difference  between 
the  amount  of  purchase  money  agreed  to  be 
paid  by  them  to  him,  and  the  amount  of 
the  price  at  which  they  purchased  the  same 
land  under  a  decree  in  said  suit  as  afore- 
said. Such  a  mode  of  settlement  would 
seem  to  be  consonant  with  what  was 
439  decided  by  this  court  in  the  *case  of 
Stephens  v.  Hutchison,  &c..  6  Gratt. 
147.  Without,  however,  deciding  that  ques- 
tion, which  cannot  properly  be  decided  upon 
the  pleading  and  proofs  now  in  the  cause, 
the  court  is  of  opinion  that  the  said  decree 
appealed  from,  and  the  affirmance  thereof, 
ought  to  be  without  prejudice  to  any  relief 
to  which  the  appellant  may  be  entitled 
against  the  said  Flick  and  Quinlan  or  either 
of  them,  either  in  this  suit  or  in  any  other 
suit  he  may  be  advised  to  bring,  on  account 
of  the  sales  made  by  him  to  them  respec- 
tively as  aforesaid. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  appealed  from  be  affirmed, 
but  without  prejudice  as  aforesaid,  and  that 
the  appellant  pay  to  the  appellee,  Ralston, 
thirty  dollars  damages,  and  his  costs  by  him 
about  his  defence  in  this  behalf  expended, 
which  is  ordered  to  be  certified,  Ac. 

Decree  affirmed ;  but  without  prejudice. 


440      *Strider   &   al.   v.  Winch.  &  Pot.   R. 

R.  Co. 

Auirust  Term,  1871,  Staunton. 

PrIncipiU  uMl  Agent-Credit  from  Agent— Liability  ef 
Purchaser— Case  at  Bar.*~0.  president  of  a  railroad 

*See  monog^raphic  note  on  *' Agencies**  appended  to 
Silliman  v.  Fredericksburg,  Ac.,  R.  R.  Co.,  S7  OratL 
119. 
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company,  and  A.  avent  of  tlie  company,  borrow 
money  from  H,  and  fflve  their  own  bond  for  it 
The  money  is  borrowed  for  the  use  of  the  company^ 
which  is  itself  without  credit,  and  it  is  immediately 
tnrned  over  to  the  company.  A.  as  affent,  receives 
money  of  the  company,  out  of  which  he  is  expected 
to  pay  the  debt;  but  the  bond  havinfr  been  glyen 
for  money  in  suit,  he  cannot  pay  it;  and  C  and  A 
become  insolvent.    Hbld: 

■•  S«ne—S«rae— Liability  of  Agent.— The  money 
havinff  been  loaned  to  C  and  A  individually,  with 
the  knowledge  that  it  was  for  the  use  of  the 
company,  and  H  having  chosen  to  take  the 
responsibility  of  C  and  A,  cannot  afterwards 
make  the  company  his  debtor, 
a.  Sane— 5«ii»— Sane.— The  company  havinff  put 
money  into  the  hands  of  A  to  pay  the  debt,  they 
are  not  liable  in  equity  as  havinfr  received  the 
benefit  of  the  loan. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Frederick  county,  brought  in  Au- 
gust 1869,  by  Isaac  Strider  and  John  Golds- 
borough  against  The  Winchester  &  Potomac 
Railroad  Company,  to  recover  the  amount 
of  a  bond  for  one  thousand  dollars,  executed 
by  W.  L.  Clark  and  E.  M.  Aisquith  to  An- 
drew Hunter  and  Edward  1^.  Cooke,  bearing 
date  the  27th  of  December  1858,  and  payable 
on  the  1st  of  May  following.  It  appears 
that  Hunter  and  Cooke  had  in  their  hands 
a  large  sum  of  money,  which,  under  an  order 
of  the  Circuit  court  of  Jefferson  county  in 
a  cause  depending  therein,  they  were  di- 
rected to  lend  out ;  and  Clark,  who  was  the 
president  of  the  Winchester  &  Potomac 
Railroad  Company,  and  Aisquith,  who  was 
the  agent  of  the  company  at  the  Charles- 
town  depot,  executed  their  individual 
441  *bond  for  the  sum  of  $1,000  to  Hunter 
and  Cooke;  and  the  money  was  re- 
ceived by  Aisquith,  and  immediately  sent 
to  the  treasurer  of  the  company.  Upon  the 
final  decision  of  the  chancery  suit  in  Jeffer- 
son county,  this  bond  was  directed  to  be 
transferred  to  the  plaintiffs.  The  question 
of  fact  in  this  cause  was,  whether  the  money 
was  borrowed  by  Clark,  or  Clark  and  Ais- 
quith, upon  their  individual  responsibility, 
to  be  lent  by  them  to  the  company,  or 
whether  it  was  borrowed  for  the  company, 
and  they  executed  their  bond  as  security 
for  the  company.  It  is  impossible  to  give 
the  evidence  on  this  question,  without  copy- 
ing much  of  it.  The  view  of  it  taken  by 
this  court  will  be  seen  in  the  opinio**  of 
Judge  Staples. 

It  appears  that  more  than  once  Aisquith, 
out  of  moneys  of  the  company  in  his  hands, 
received  as  their  agent  at  the  Charlestown 
depot,  offered  to  pay  the  bond  to  one  of  the 
obligees,  but  was  told  that  the  bond  was 
filed  in  the  Chancery  court,  and  the  obligees 
had  no  authority  to  receive  it ;  and  he  then 
accounted  for  the  money  with  the  treasurer 
of  the  company ;  but  from  entries  on  the 
books  of  the  company,  he  seems  to  have  had 
in  his  hands,  in  July  1861,  $1,210.23,  derived 
from  the  same  source,  for  the  payment  of 
this  debt.  Since  the  war  both  Clark  and 
Aisquith  had  become  insolvent,  and  Clark 
had  died. 


The  court  below  dismissed  the  bill  as  to 
the  railroad  company ;  and  thereupon  Strider 
and  Goldsborough  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

The  case  was  elaborately  argued  in  printed 
notes  by  Barton  &  Boyd,  for  the  appellants, 
and  Robt.  Y.  Conrad  &  Son,  for  the  appel- 
lee. 

STAPLES,  J.    I  am  of  opinion  this  decree 
must  be  affirmed.     The   evidence,    to 

442  my   mind,    is   wholly   insufficient  *to 
establish  the  liability  of   the  appellee 

for  the  claim  asserted  in  the  bill.  It  is 
true  that  some  of  the  witnesses  give  it  as 
their  impression,  that  the  money  was  loaned 
not  to  Clark  and  Aisquith  individually,  but 
to  the  appellees.  It  is,  nevertheless,  a  mere 
impression,  and  however  honestly  enter- 
tained, it  is  not  supported  by  the  facts  dis- 
closed in  this  record.  It  is  no  doubt  correct, 
that  the  loan  was  fully  understood  at  the 
time  to  be  for  the  use  of  the  appellee,  and 
that  the  proceeds  were  accordingly  so  ap- 
plied ;  but  that  is  perfectly  consistent  with 
the  idea  that  Clark  and  Aisquith  borrowed 
the  money  in  their  own  name,  and  on  their 
own  responsibility,  agreeing  to  look  to  the 
revenues  of  the  company  for  their  indem- 
nity. All  the  facts  and  circumstances  tend 
to  sustain  this  view.  At  that  time  the 
company  was  utterly  insolvent,  and  wholly 
unable  to  meet  its  engagements  or  to  raise 
a  dollar  on  its  own  credit.  The  fair  infer- 
ence is,  that  the  holders  of  the  fund  did  not 
desire  to  be  embarrassed  by  any  understand- 
ing or  contract  with  a  corporation  in  whose 
ability  to  pay  they  had  no  confidence ;  but 
preferred  the  obligation  of  two  solvent  and 
responsible  individuals,  upon  whom  a  de- 
mand might  be  made  when  the  fund  should 
be  needed.  If  the  money  was  loaned  to  the 
company,  and  Clark  and  Aisquith  were 
merely  sureties,  why  was  no  bond  ever  ex- 
ecuted by  the  company,  why  is  it  that  the 
board  of  directors  never  sanctioned  or  rec- 
ognized the  transaction.  Mr.  Hunter  was 
a  member  of  the  board ;  he  was  present  at 
a  meeting  in  November  1858,  and  also  in 
January  1859.  He  must  have  been  apprised 
of  the  resolution  of  1840,  declaring  invalid 
any  note  or  contract  of  any  kind  exceeding 
fifty  dollars,  made  by  any  officer  of  the 
company,  unless  such  note  or  contract  was 
sanctioned  by  the  board  of  directors.  And, 
yet,  on  neither  of  the  occasions  referred  to, 
nor  at  either  of  the  other  numerous  meet- 
ings of  the  board  in  1859  and  1860,  was 
there  the  slightest  allusion  to  the  transac- 
tion, or  any  recognition  of  it  as  a  loan  to 
the  company.     Neither  the   clerk  nor 

443  *the  treasurer,  nor  any  of  the  direct- 
ors, ever  heard  it  mentioned  other- 
wise than  as  an  arrangement  by  which 
Clark  and  Aisquith  became  the  borrowers 
of  the  fund,  and  solely  responsible  to 
Messrs.  Hunter  &  Cooke  for  its  repayment. 

The  company  was  reorganized  in  1866. 
Since  that  time  the  board  of  directors  have 
been  diligently  attempting  to  ascertain  the 
indebtedness  of  the  company  arising  out  of 
transactions  prior  to  the  war,  and  although 
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Messrs.  Hunter  and  Cooke  have  beep,  dur- 
ing^ this  period,  members  of  the  board,  this 
claim  has  not  been  alluded  to  by  either  of 
them  as  imposing^  a  liability  on  the  com- 
pany, nor  has  such  pretension  been  asserted 
by  any  other  person,  until  the  ascertained 
insolvency  of  the  parties  executing  the  bond. 
Against  this  array  of  facts  and  circum- 
stances an  entry  is  produced  made  in  1860, 
in  the  day-book  of  the  company,  by  a  clerk 
who  does  not  profess  to  be  familiar  with 
the  original  transaction.  In  this  entry 
mention  is  made  of  **company*s  note"  to 
Cooke  A  Hunter.  The  clerk  states  that 
these  words  were  taken  from  certain 
vouchers  produced  before  him  showing 
amount  of  revenues  retained  by  Aisquith  to 
indemnify  him  against  the  liability  he  had 
incurred,  and  because  he  supposed  the 
money  so  retained  was  eventually  paid  to 
Messrs.  Cooke  &  Hunter.  He  did  not  mean 
to  convey  the  idea  that  the  company  had 
incurred  any  responsibility  to  these  gentle- 
men ;  or  that  its  records  and  books  disclosed 
any  facts  from  which  such  responsibility 
could  be  inferred.  On  the  contrary,  the 
impression  made  upon  his  mind  was,  that 
Clark  and  Aisquith  had  borrowed  the  money 
in  their  individual  capacities,  for  the  use  of 
the  company,  and  let  the  company  have  the 
proceeds,  to  be  retained  from  the  Charles- 
town  depot.  I  am  satisfied  that  this  is 
the  true  history  of  the  transaction,  that  the 
loan  was  made  to  Clark  and  Aisquith  and 
the  credit  given  to  them  exclusively.  If 
this  be  so  no  proposition  can  be  clearer  than 
that  the  company  is  not  responsible 
444  for  ♦the  debt.  This  exemption  is 
based  upon  the  familiar  principle  that 
where  exclusive  credit  is  given  to  an  agent 
in  any  transaction  for  a  known  principle, 
the  creditor  must  abide  by  his  election,  and 
he  will  not  afterwards  be  permitted  to  shift 
the  responsibility  upon  the  principal. 

In  Thomson  v.  Davenport,  9  Bam.  A 
Cress.  78,  Lord  Teuterden  laid  down  the 
rule  as  follows:  '*If  at  the  time  of  sale  the 
seller  knows  not  only  that  the  person  who 
is  nominally  dealing  with  him  is  not  prin- 
cipal, but  agent,  and  also  knows  who  the 
principal  really  is,  and,  notwithstanding 
all  that  knowledge,  chooses  to  make  the 
agent  his  debtor,  dealing  with  him  and  him 
alone,  then  according  to  the  cases  of  Addi- 
son V.  Gandasequi  and  Paterson  v.  Gan- 
dasequi,  the  seller  cannot  afterwards,  on 
the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his 
election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other.  ** 
Mr.  Justice  Story  uses  the  following  lan- 
guage on  the  same  subject:  ^*If  the  agent 
and  principal  are  both  known,  and  exclu- 
sive credit  is  given  to  the  latter,  the  prin- 
cipal will  not  be  liable,  though  the  agent 
should  subsequently  fail ;  for  it  is  competent 
to  the  parties  to  agree  to  charge  the  one, 
exonerating  the  other ;  and  an  election  when 
once  made,  becomes  conclusive  and  irrevo- 
cable. ' '     Story  on  Agency,  {  447. 

It  is  said,  however,  that  a  court  of  equity, 
looking  to  the   fact   that   the   company  re- 


ceived all  the  benfit  of  the  loan,  and  was 
the  party  beneficially  interested,  will  upon 
principles  ex  equo  et  bono  hold  it  liable, 
even  though  at  law  the  form  of  the  contract 
may  impose  upon  it  no  valid  obligation. 
This  view  would  be  entitled  to  much  con- 
sideration, if  it  appeared  that  the  company 
had  not  accounted  to  any  one  for  the  amonnt 
of  the  loan.  But  the  difficulty  is  that  the 
company,  in  accordance  with  its  agreement 
with  Clark  and  Aisquith,  permitted  the 
latter  to  retain  in  his  own  hands  its  funds 
to  an  amount  sufficient  to  meet   the  debt  to 

Hunter  and  Cooke.    This  arrang-ement 
445      *was   made   by   the  company,    under 

the  impression  that  the  credit  was  ex- 
clusively given  to  its  agents,  and  without 
a  suspicion  it  had  incurred  any  liability  to 
Messrs.  Cooke  and  Hunter,  and  not  until 
the  clearly  ascertained  insolvency  of  these 
agents  was  any  intimation  given  that  the 
arrangement  had  been  misunderstood.  Un- 
der such  circumstances  the  appellants  are 
conclusively  bound  by  the  election  of  those 
having  charge  of  the  fund  to  rely  upon  the 
credit  of  the  parties  to  the  original  obliga- 
tion. It  is  true  that  ordinarily,  when  an 
agent  without  authority  makes  a  contract, 
and  the  principal  receives  the  benefit  of  it 
and  retains  the  money  or  property  acquired 
by  it,  the  principal  will  be  held  to  have 
ratified  the  contract,  and  will  be  responsible 
upon  it.  But  where  the  creditor,  knowing 
of  the  existence  of  the  principal,  contracts 
with  the  agent,  takes  his  personal  obliga- 
tion, and  suffers  the  principal  to  settle  with 
his  agent  for  the  amount  of  the  debt  with- 
out disclosing  his  demand  against  the  prin- 
cipal, he  cannot  afterwards  charge  the 
latter  so  as  to  make  him  a  loser ;  but  will 
be  deemed  to  have  elected  the  agent  for 
his  debtor.  Story  on  Agency,  {  449;  and 
cases  cited  in  note ;  Wyatt  v.  Marquis  of 
Hertford,  3  Easts.  R.  147. 

For   these  reasons  I    am  of  opinion  the 
decree  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 


446    *Burweirs  Adm'rs  v.  Fauber  &  als. 

AnffastTerm,  1871.  Staunton. 
Wlll-3uit  by  AdminUtrator  d.  b.  n.— Cue  «t  Btf.~F 

devises  by  bis  will,  a  tract  of  laud  named  H. 
witb  his  personal  property,  for  tlie  payment  of  his 
debts:  another  tract,  named  P.  to  his  two  sons,  N 
and  T,  subjected  to  charges  of  an  annuity  of  100, 
in  favor  of  his  wife,  and  a  legacy  of  $1,000  to  another 
son.  J,  and  81.500  to  his  danrhter  K«  and  he  ap- 
points N  and  T  his  executors.  He  had  been  adm'r 
c.  L  a.  of  H,  and  soon  after  his  death  his  admli 
account  was  settled,  showing  amounts  due  io  the 
learatees  of  H.  N  and  T.  as  ex'ors,  sell  to  the  widow 
the  tract  H,  for  12,700.  of  which  $1,200  is  ffiven  in 
lieu  of  her  annuity,  and  she  releases  the  charge 
upon  the  P  land :  and  she  ffives  her  bond,  with  a 
lien  on  the  H  land,  for  the  amount  of  J*8  lecacy. 
Within  eiffht  months  after  the  death  of  F.  his  sons 
N  and  T  sell  the  P  tract  to  B  for  $7,000;  their  deed 


874 


21  GRATT. 


BURWBX,I«'S  ADM'RS  V,  FaUBBR  &  AX,S. 


447.448 


referring  to  P's  will  for  their  title,  and  ibey  cove- 
nan  tins^  to  remove  all  charges.    But  a  few  days 
after  this  deed,  O.  as  adm*r  de  bonis  non  of  H,  filed 
his  bill  affalnst  F*s  ex'ors  and  devisees,  B  and  the 
legatees  of  H,  to  recover  the  amounts  reported  to 
be  due  from  F  to  the  estate  of  H.    Hbu): 
I.  Same— Same  ~  Same.— The  leiratees  of  H  beinp 
l>arties.  and  concurrinir  with  the  plaintiff,  he 
may  maintain  the  suit 
a.  Same— Purchasers— €oiistriictive  Notice  of  Provi- 
•loaa  of  Will.«— B  had  constructive  notice  of  the 
provisions  of  the  will  of  F,  and  that  the  H  land 
had  been  sold  by  N  and  T  to  pay  charges  upon 
the  P  land,  and  was  bound  therefore  to  enquire 
whether  the  debt  of  F,  which  was  directed  to  be 
paid  out  of  the  H  tract,  had  been  discharged. 
J.  Same— 5ame— Same— LlaMllty  of  Purchaser.— B 
being-  a  purchaser  with  constructive  notice,  his 
land  is  liable  to  satisfy  the  charges  upon  it:  and 
two  of  these  charges  having  been  satisfied  out  of 
the  H  tract,  the  creditors  are  entitled  to  be  sub- 
rogated to  the  rights  of  these  legatees,  and  to  the 
extent  of  these  charges,  to  have  the  land  of  B 
subjected  to  the  satisfaction  of  their  claims. 

4.  Same— Same— Same— Same.— There  having  been 
a  decree  against  the  sureties  of  F,  on  his  bond  as 
adm*r  c.  t.  a.  of  H,  in  favor  of  the  creditors,  and 
they  having  paid  the  decree,  have  a  right  to  be 
substituted  to  the  creditors  rights  ag-ainst  the 
land  of  B. 

447  *This  case  was  heard  at  the  Aug^ust 

term  of  the  court  held  at  Staunton, 
and  was  decided  at  the  November  term  held 
at  Richmond. 

Thomas  Hutchins,  of  the  county  of  Au- 
g^usta,  died  in  1851,  having*  made  a  will 
which  was  admitted  to  probate  in  the 
County  court  of  that  county.  By  his  will, 
after  two  devises  of  land,  he  directs  the 
residue  of  his  property  to  be  sold,  and  after 
directing  his  executors  to  pay  one  hundred 
dollars  to  his  grand-daughter,  Nancy  Ann 
Alford,  when  she  comes  of  age,  he  gives 
the  residue  to  four  of  his  daughters.  One 
of  these  was  Catharine  Fauber,  wife  of 
John      Fauber,    and    another    was    Betsey 

*Purchaser»— 7'tle  Papers— neans  of  Knowledge.- A 

purchaser  must  take  care,  and  make  due  inquiries, 
or  he  may  not  be  a  bonajide  purchaser.  He  is  bound, 
not  only  by  CKtual  but  by  eonttruetive  notice,  which  is 
the  same  In  its  effect  as  actual  notice.  He  must  look 
to  the  title  papers  under  which  he  buys,  and  is 
charged  with  notice  of  all  the  facts  appearing  upon 
their  face,  or  to  the  knowledge  of  which  anything 
there  appearing  will  conduct  him.  He  has  no  right 
to  shut  his  eyes  or  his  ears  to  the  inlet  of  information 
and  say  that  he  is  a  bona  fide  purchaser  without 
notice.  For  the  above  proposition  the  principal 
easels  cited  and  approved  in  the  following  cases: 
Long  V.  Weller,  29  Oratt.  864,  2lji&  foot-notex  Justis  v. 
English.  90  Oratt.  576;  Armentrout  v.  Olbbons,  30 
Oratt  661;  Wood  v.  Krebbs,  80  Oratt.  714;  Efllnger 
V.  Hall.  81  Va.  105;  Tardy  v.  Creasy,  81  Va.  666; 
Wissler  V.  Craig.  80  Va.  82;  Jameson  v.  Rlxey,  04  Va. 
848.  26  S.  E.  Rep.  861;  Dugger  v.  Dugger.  84  Va.  142,  4 
S.  E.  Rep.  171;  Fidelity  Co.  v.  Ry.  Co.,  32  W.  Va.  271,  9 
S.  £.  Rep.  190;  Roanoke,  etc.,  Co.  v.  Simmons  (Va.), 
90  S.  E.  Rep.  966;  Williamson  v.  Jones,  48  W.  Va.  676, 
27  S.  £.  Rep.  416;  Summers  Creek  Coal  Co.  v.  Doran, 
12  Sap.  Ct.  Rep.  246. 


Helmick,  wife  of  John  Helmick,  and  he 
directs  his  executors  to  manage  the  share 
of  B.  Helmick  so  as  to  benefit  her,  and  pre- 
vent her  husband  from  having  any  control 
of  it.  The  executors  named  in  the  will  re- 
fused to  qualify  as  such,  and  John  Fauber 
became  the  administrator  with  the  will 
annexed,  and  Wm.  A.  Bell  and  others  be- 
came his  sureties. 

John  Fauber  died  in  1855,  and  in  that 
year  his  administration  account  seems  to 
have  been  reported  upon  by  a  commissioner ; 
and  in  January  1856  an  onler  was  made  by 
the  court  recommitting  the  report  to  the 
commissioner  to  be  revised  by  him.  He 
returned  his  report  in  October  1856,  which 
was  confirmed  and  ordered  to  be  recorded. 
This  report  shows  that  after  retaining  in 
his  hands  the  legacy  of  $100  to  N.  A.  Alford, 
the  distributable  share  of  each  of  the  four 
daughters  was  $1,110.83,  as  of  the  1st  of 
July  1855:  of  the  shares  of  two  of  the 
daughters  about  one  half  had  been  then 
paid,  and  they  had  subsequently  received 
payment  in  full ;  but  nothing  was  paid  to 
Mrs.  Helmick. 

John  Fauber,  by  his  will,  after  by  the 
first  clause  giving  to  his  wife  Catharine 
certain  household  furniture,  devised  and 
bequeathed  as  follows:  2d.  My  Heiskell 
farm,  bought  of  James  A.  Cochran,  and  all 
my  personal  estate,  other  than  the 
448  articles  above  given  to  my  *wife,  I 
wish  reduced  to  money,  for  the  pay- 
ment of  my  debts;  and  any  surplus  re- 
maining to  be  applied  towards  paying  the 
legacies  hereafter  given  to  my  daughter 
Keturah  and  my  son  Joseph  and  family. 

3d.  I  direct  that,  my  home  place,  contain- 
ing about  two  hundred  and  thirty  acres,  be 
divided  equally  between  my  sons  Noah  and 
Thomas,  quantity  and  quality  considered; 
this  land  to  be  charged  in  equal  portions 
with  the  payment  of  the  following  legacies : 

4th.  To  my  wife  during  her  lifetime,  the 
sum  of  two  hundred  dollars  a  year,  counting 
from  my  death,  and  payable  half  yearly. 

5th.  To  my  daughter,  Keturah,  fifteen 
hundred  dollars,  payable  when  she  comes 
of  age  or  marries,  the  interest  in  the 
meantime  to  be  paid  to  her  mother  for  her 
support  and  education. 

6th.  To  my  son  Joseph  and  family,  one 
thousand  dollars,  to  be  held  in  trust  by  my 
said  sons  Noah  and  Thomas,  and  the  inter- 
est applied  annually  for  the  comfort  of  my 
said  son  and  his  wife  and  children,  free 
from  the  debts  of  the  said  Joseph.  At  the 
death  of  said  Joseph  and  his  wife,  or  upon 
the  death  of  the  said  Joseph,  and  the  mar- 
riage of  his  widow,  this  fund  to  be  equally 
divided  among  their  children.  If  no  chil- 
dren, then  to  be  equally  divided  among  my 
other  children,  or  their  representatives. 

7th.  I  appoint  my  sons  Noah  and  Thomas 
executors  of  this  will. 

This  will  was  admitted  to  probate  in  the 
County  court  of  Augusta,  and  Noah  and 
Thomas  Fauber  qualified  as  executors,  with 
David  A.  Kayser  and  Charles  T.  Cochran 
as  their  securities. 

By  deed  bearing  date   the   24th   of   April 
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1856,  Noah  and  Thomas  Fauber,  as  execu- 
tors of  John  Fauber  deceased,  in  considera- 
tion of  the  sum  of  $2,700  conveyed  to 
Catharine  Fauber  the  tract  of  land  described 

in   the    will   of  their  testator  as  the 

449  Heiskell  farm.  And  it  was^stated  in 
the  deed  that  of  the  sum  of  twenty- 
seven  hundred  dollars,  $1,200  had  been  paid, 
and  she  had  g'iven  to  them  her  bonds,  one 
for  $500,  payable  on  demand,  and  the  other 
for  $1,000,  given  to  them  as  trustees  of  Jo- 
seph Fauber  and  his  family.  For  these  two 
bonds  a  lien  was  expressly  retained  upon 
the  land  conveyed.  And  Catharine  Fauber, 
for  the  consideration  of  $1,200  paid  to  her 
in  the  purchase  of  the  land  aforesaid,  re- 
leased to  Noah  and  Thomas  Fauber  all 
right,  title,  interest  and  claim  which  she 
had  under  the  will  of  John  Fauber  to  the 
annuity  of  $200  provided  by  the  said  will 
for  her  benefit  during  her  life,  and  she  dis- 
charged the  whole  estate  of  John  Fauber 
from  any  charge  created  to  secure  the  said 
annuity,  and  from  all  claim  for  dower  or 
distribution  in  said  estate.  Catharine 
Fauber  signs  the  deed  by  her  mark,  and 
her  signature  is  attested  by  Thomas  C. 
Burwell.  But  the  deed  was  acknowledged 
by  all  the  parties  before  a  notary,  and  ad- 
mitted to  record. 

By  an  agreement  under  seal  bearing  date 
the  2l8t  of  January  1857,  Thomas  C.  Bur- 
well  purchased  of  Noah  and  Thomas  Fauber, 
the  home  place  devised  to  them  by  their 
father,  John  Fauber,  at  the  price  of  $7,000 ; 
and  he  was  to  pay  for  the  place  $2,000  in 
hand,  in  goods  in  his  store  at  Cline's  mill, 
and  $1,000  a  year  for  the  balance;  and  they 
were  to  take  the  remainder  of  his  goods, 
the  price  of  which  was  to  be  credited  on 
the  first  three  deferred  payments.  And  they 
bound  themselves  to  make  to  Burwell  a 
good  title  to  the  land. 

By  deed  bearing  date  the   10th  of  March, 

1857,  Noah  and  Thomas  Fauber,  in  consid- 
eration of  five  thousand  three  hundred  and 
seventy-seven  dollars  and  forty-one  cents 
in  hand  paid,  and  $1,622.59  secured  by  Bur- 
well's  bond  of  that  date,  conveyed  to  him 
the  land,  describing  it  as  the  land  devised 
to  them  by  their  father,  subject  >  to  certain 
charges  mentioned  in  his  will,  to  which 
they  refer.  And  they  covenant  that  they 
will  obtain  from  the  Circuit  court  of  Au- 
gusta a  decree   exonerating  said  land 

450  entirely  *from  the  charges  and  in- 
cumbrances still  binding  upon  it  un- 
der said  bill,  such  decree  to  be  applied  for 
at  the  next  June  term  of  said  court.  And 
they  warrant  the  title  generally. 

In  April  1857,  George  Baylor,  as  the  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed of  Thomas  Hutchins,  brought  his 
suit  in  the  Circuit  court  of  Augusta  county, 
against  Noah  and  Thomas  Fauber  as  exec- 
utors of  John  Fauber,  and  in  their  own 
right,  and  the  legatees  of  Hutchins,  setting 
out  his  will,  and  exhibiting  a  copy  of  the 
account  of  John  Fauber's  administration  on 
Hutchins'  estate ;  and  he  prayed  that  Noah 
and  Thomas  Fauber  be  compelled  to  pay  to 
the  plaintiff  whatever  may  be  found  due  to 


the  estate  of  Thomas  Hutchins,  or  the  lega- 
tees under  his  will;  and  that  the  whole 
estate  of  John  Fauber  be  subjected,  if  nec- 
essary, to  pay  whatever  may  be  found  to 
be  due  to  the  estate  of  Hutchins. 

Before  any  answers  were  filed,  the  plain- 
tiff amended  his  bill  and  made  Bell  and  the 
other  sureties  of  John  Fauber  and  Thomas 
C.  Burwell  additional  defendants.  And  in 
the  progress  of  the  cause  the  sureties  of 
Noah  and  Thomas  Fauber  were  also  made 
parties.  The  amended  bill  sets  out  the  con- 
veyance to  Catharine  Fauber,  and  also  that 
the  home  place  had  been  sold  to  Burwell; 
and  prays  that  the  sureties  of  John  Fauber 
^ay  be  compelled  to  pay  what  is  due  from 
their  principal ;  and  if  necessary,  that  the 
land  in  the  possession  of  Burwell  may  be 
subjected  to  satisfy  the  demand. 

The  process  was  served  on  Noah  and 
Thomas  Fauber;  though  they  appear  to 
have  removed  from  the  Commonwealth  dur- 
ing the  pendency  of  the  cause.  Answers 
were  filed  by  the  guardian  ad  litem  of 
Nancy  L.  Alford  and  another  infant  de- 
fendant. Heimick,  and  his  wife  Betsy 
Helmick,  answered.  They  say  that  they 
live  and  have  lived  for  many  years  in  the 
State  of  Illinois ;  that  they  have  tried  to 
obtain  something  from  the  estate  of  Hutch- 
ins, but  in  vain,  and  they  have  never 
451  received  a  cent ;  *and  they  join  in  the 
prayer  of  the  bills,  and  ask  that  the 
court  will  grant  the  plaintiff  any  aid  in  its 
power  to  collect  the  legacy  to  which  they 
are  entitled ;  and  to  make  such  other  order 
as  the  court  may  deem  proper  for  the  pro- 
tection of  their  rights. 

Burwell  answered.  He  says  that  prior  to 
his  purchase  of  the  land  he  probably  was 
aware  of  the  fact,  that  John  Fauber  had 
been  in  his  lifetime  administrator  or  exec- 
utor of  Thomas  Hutchins ;  but  he  certainly 
had  no  knowledge  of  the  state  of  his  ac- 
counts as  such  administrator  or  executor. 
After  the  death  of  John  Fauber,  and  the 
qualification  of  his  executors,  the  first 
knowledge  the  respondent  had  of  any  of 
their  transactions  was  his  attestation  of  the 
deed  between  the  executors  and  Catharine 
Fauber.  From  this  time  until  January  1857, 
he  had  no  occasion  to  enquire  anything 
about  the  condition  of  the  estate  of  Hutch- 
ins, or  that  of  John  Fauber,  and  in  fact 
knew  nothing  of  either.  That  he  purchased 
the  land  in  January,  and  obtained  a  deed  in 
March  1857 ;  that  he  had  paid  all  the  pur- 
chase money  but  $1,622.59,  which  did  not 
bear  interest  for  some  years,  and  his  land 
is  subject  to  the  charge  of  $1,500  in  favor 
of  Keturah  Fauber,  to  enforce  which  a  suit 
was  then  pending,  and  this  amounted  to 
more  than  was  due  from  him.  That  at  the 
time  of  the  conveyance  to  him  he  had  no 
notice  or  knowledge  of  the  existence  of  the 
claim  set  up  in  this  case,  and  he  is  advised 
that  the  sale  having  been  made  by  devisees 
bona  fide,  and  there  having  been  no  suit 
begun  for  the  administration  of  the  assets 
of  the  estate  of  John  Fauber,  and  no  report 
having  been  filed  of  the  debts  and  demands 
of   those  entitled   under  chapter  1^  of  the 
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Code  of  Virginia,  however  the  deviaeea  may 
be  liable  for  the  value  of  the  land  as  assets 
of  the  estate,  the  estate  conveyed  is  not 
liable,  by  express  provisions  of  the  act  of 
Assembly,  ch.  131,  {  5,  of  the  Code ;  and  he 
prays  the  full  benelit  of  the  statute. 

The  sureties  of  John    Fauber,    and 

452  of   Noah    and  ^Thomas    Fauber,    an- 
swered, insisting  that  his  estate  was 

ample  to  pay  anything  he  may  have  owed, 
and  that  it  should  be  subjected  to  that  ob- 
ject. 

In  the  progress  of  the  cause  accounts  were 
ordered.  From  the  commissioner's  reports 
it  appeared  that  two  of  the  four  daughters 
of  Thomas  Hutchins  had  then  been  paid : 
there  was  due  to  Mrs.  Helmick,  on  the  1st 
of  June  1859,  $1,371.87,  of  which  $1,110.83 
was  principal,  and  there  was  due  at  the 
same  date  to  Nancy  Ann  Alford  $123.50,  of 
which  $100  was  principal.  Although  Noah 
and  Thomas  Faut>er  had  removed  from  the 
Commonwealth,  and  their  vouchers  had 
been  lost,  proof  was  taken  which  showed 
that  the  personal  estate  of  John  Fauber, 
which  came  to  their  hands,  was  appraised 
at  $1,478.80;  they  had  paid  debts  of  the 
estate,  which  with  their  commissions 
thereon  amounted  to  $4,249.44;  and  there 
were  debts  outstanding  on  the  1st  November 
1859,  of  $140.64,  of  which  $103.86  was  prin- 
cipal. 

The  cause  came  on  to  be  heard  on  the  29th 
of  June  1859,  when  the  court  made  a  decree 
that  Noah  and  Thomas  Fauber,  out  of  the 
assets  of  their  testator,  and  Wm.  A.  Bell 
and  the  other  sureties  of  John  Fauber,  as 
adm'r,  &c.,  of  Thomas  Hutchins,  out  of 
their  own  estate,  should  pay  to  the  plain- 
tiff, for  the  sole  and  separate  use  of  Betsy 
Helmick,  the  sum  of  $1,371.87,  with  interest 
on  $1,110.83,  part  thereof,  from  the  1st  of 
June  1859,  until  paid;  and  to  the  plaintiff 
for  the  use  of  Nancy  Ann  Alford,  to  be  paid 
to  her  when  she  attains  the  age  of  twenty- 
one  years,  or  to  her  legally  appointed  guard- 
ian when  one  shall  be  appointed,  the  sum 
of  $123.50,  with  interest  on  $100,  part 
thereof,  from  the  same  date.  And  the  cause 
was  retained  upon  the  docket  for  further 
proceedings  as  between  the  sureties  of  John 
Fauber,  and  at  their  costs,  against  the  ex- 
ecutors of  John  Fauber  and  their  sureties, 
Thomas  C.  Burwell  and  the  real  and  per- 
sonal representatives  of  Catharine  Fauber, 
who  had  died. 

453  *The   cause   came   on    again   to  be 
heard   on    the  11th  of  December  1860, 

when  it  appearing  that  Bell  and  his  co- 
sureties had  paid  the  sum  of  $1,569.78,  in 
full  of  the  former  decree;  and  that  the 
Heiskell  farm  had  been  sold  under  a  previous 
decree ;  the  court  decreed  that  the  legacy  of 
$1,000  to  Joseph  Fauber  should  be  first  paid 
out  of  the  proceeds  of  the  sale,  with  the  in- 
terest due  thereon,  and  that  the  commis- 
sioner pay  the  residue  of  the  proceeds  of 
sale  to  the  creditors  of  Catharine  Fauber, 
according  to  their  priorities.  And  it  being 
suggested  that  the  legacy  to  Keturah  Fau- 
ber had  been  settled  by  Burwell,  no  decree 
was  made  as  to  that  legacy ;  but  it  was  de- 


creed that  Burwell  should  pay  to  Bell,  &c., 
the  amount  they  had  paid  under  the  former 
decree,  with  interest,  and  that  he  should 
also  pay  the  outstanding  debts  of  John 
Fauber  reported  by  the  commissioner.  And 
unless  he  paid  the  same  within  ninety  days 
from  the  date  of  the  decree,  commissioners 
were  appointed  to  sell  the  land,  &c.  Bur- 
well thereupon  obtained  an  appeal  to  the 
District  court  of  appeals  at  Charlottesville ; 
where  the  decree  was  afSrmed :  and  he  hav- 
ing died,  his  executors  obtained  an  appeal 
to  this  court. 

Baldwin  and  Young,  for   the   appellants. 
Echols  and  Sheffey,  for  the  appellees. 

MONCURE,  P.  In  the  petition  for  the 
appeal  in  this  case,  but  two  errors  are  as- 
signed, viz: 

1st.  That  it  was  error  to  decree  against 
John  Fauber,  or  against  his  estate  or  his 
representatives,  in  favor  of  the  adminis- 
trator de  bonis  non  of  Thomas  Hutchins, 
for  any  supposed  failure  to  distribute  ad- 
ministered assets  in  the  hands  of  said  Fau- 
ber as  the  first  administrator. 

2d.  That  Burwell  as  a  purchaser  in  good 
faith  from  the  devisees  without  notice  of 
any  outstanding  debts  of  the  estate,  or  un- 
satisfied claim  upon  the  land  pur- 
454  chased,  *is  fully  protected  by  the 
statute  in  the  Code,  chap.  131,  {  5. 

I  regard  the  first  assignment  of  error  as 
waived  by  the  learned  counsel  of  the  appel- 
lants ;  and  it  was  properly  waived,  for  it  is 
certainly  unsustainable.  For,  although 
Baylor,  as  adm'r  de  bonis  non  with  the  will 
annexed  of  Hutchins,  may  not  have  a  right, 
of  himself,  to  maintain  a  suit  against  the 
representatives  of  his  predecessor,  for  as- 
sets of  the  testator  which  that  predecessor 
received  and  converted  to  his  own  use,  ac- 
cording to  the  principle  of  the  case  of 
Wernick  v.  McMurdo,  S  Rand.  51 ;  2  Rob. 
Pr.,  old  ed.,  p.  77;  yet,  as  the  legatees  of 
Hutchins,  who  were  entitled  to  maintain 
the  suit,  were  parties  thereto,  and  made  no 
objection,  and  do  not  complain  of  the  de- 
cree, which  in  fact  was  in  their  favor ;  the 
appellants,  certainly,  have  no  right  to  make 
any  such  objection  or  complaint  on  that 
ground.  ll  any  authority  were  necessary 
to  sustain  so  plain  a  proposition,  the  case 
of  Morriss,  adm'r  v.  Morriss'  adm'r,  &c., 
4  Gratt.  294,  cited  by  the  learned  counsel  of 
the  appellees,  would  be  full  to  that  effect. 
I  therefore  proceed  at  once  to  notice  the 
second,  and  only  substantial,  assignment  of 
error  in  the  case. 

The  Code,  chap.  131,  {  3,  provides  that 
^  *all  real  estate  of  any  person  who  may  here- 
after die,  as  to  which  he  may  die  intestate, 
or  which,  though  he  die  testate,  shall  not, 
by  his  will,  be  charged  with,  or  devised 
subject  to  the  payment  of  his  debts,  or 
which  may  remain  after  satisfying  the  debts 
with  which  it  may  be  so  charged,  or  sub- 
ject to  which  it  may  be  so  devised,  shall  be 
assets  for  the  payment  of  the  decedent's 
debts,  and  all  lawful  demands  against  his 
estate,    in   the  order  in  which  the  personal 
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estate  of  a  decedent  is  directed  to  be  ap- 
plied." 

i  4  provides,  that  **such  assets,  so   far  as 
they  may  be  in  the  hands  of  the   personal 
representative  of  the  decedent,  may   be  ad- 
ministered by  the  court,  in  the  office  whereof 
there    is   or  may  be   filed,  under  the 

455  132nd   chapter,  ^pi   report   of  the  ac- 
counts of  such  representative,    and  of 

the  debts  and  demands  against  the  dece- 
dent's estate:  or  they  may,  in  any  case,  t>e 
administered  by  a  court  of  equity." 

i  5  provides,  that  **any  heir  or  devisee  who 
shall  sell  and  convey  any  real  estate  which 
by  this  chapter  is  made  assets,  shall  be  lia- 
ble to  those  entitled  to  be  paid  out  of  the 
said  assets,  for  the  value  thereof,  with  in- 
terest; in  such  case  the  estate  conveyed 
shall  not  be  liable,  if  the  conveyance  was 
bona  fide,  and  at  the  time  of  such  convey- 
ance no  suit  shall  have  been  commenced  for 
the  administration  of  the  said  assets,  nor 
any  report  have  been  filed  as  aforesaid  of 
the  debts  and  demands  of  those  entitled." 

The  **Home  Place,"  devised  by  the  third 
clause  of  the  will  of  John  Fauber  to  his 
sons  Noah  and  Thomas,  charged  with  the 
payment  of  the  legacies  given  by  the  fourth, 
fifth  and  sixth  clauses  of  the  will,  being 
the  land  sold  by  the  said  devisees  to 
Thomas  C.  Burwell,  the  intestate  of  the 
appellants,  and  the  subject  of  controversy 
in  this  case,  was  not,  by  the  said  will, 
charged  with  the  payment  of  the  testator's 
debts,  and  was  therefore  assets  for  the  pay- 
ment of  said  debts,  under  the  third  clause 
of  chap.  131  of  the  Code,  as  aforesaid ;  and 
there  was  no  suit  pending  for  the  adminis- 
tration of  the  said  assets  at  the  time  of  the 
conveyance  of  the  said  land  by  the  said 
devisees  to  the  said  Burwell.  The  only 
questions  arising  in  the  case,  then,  are, 
first,  whether  such  conveyance  was  bona 
fide ;  and,  secondly,  whether,  at  the  time  of 
such  conveyance,  any  report  had  been  filed 
as  aforesaid  of  the  debts  and  demands  of 
those  entitled.  I  will  enquire,  first,  whether 
such  conveyance  was  bona  fide. 

When  John  Fauber  died  in   August  1855, 

he  had  an  ample  estate,  real  and  personal, 

for  the  payment  of  all  his  debts,  and   then 

making   a   comfortable   provision    for    his 

family.      He    had    a    small    personal 

456  estate,  not  greater  *in  value  than  from 
one    to  two   thousand  dollars ;  but  he 

had  two  tracts  of  land,  both  lying  in  the 
county  of  Augusta,  where  he  lived  and  died, 
and  where  his  will  was  recorded ;  one  of 
them,  called  the  **Hei8kell  farm,"  worth 
about  $2,700;  and  the  other,  called  the 
**Home  Place,"  worth  about  $7,000.  His 
family  consisted  of  a  wife,  Catharine  Fau- 
ber, and  four  children,  three  of  them  sons 
and  adults,  to  wit :  Noah,  Thomas  and  Jo- 
seph, and  the  other,  a  daughter,  Keturah, 
who  was  an  infant.  Like  a  just  man  and 
a  good  father,  as  he  no  doubt  was,  he,  by 
his  will,  provided,  in  the  first  place,  amply 
for  the  payment  of  all  his  debts,  and  then 
disposed  of  the  residue  of  his  estate  among 
the  members  of  his  family,  in  such  shares 
and  proportions  as  he   considered  just  and 


equal ;  and,  as  to  some  of  the  shares,  sub- 
ject to  such  trusts  as  the  state  of  the  owners 
of  those  shares  seemed  to  him  to  require. 
After  directing,  by  the  first  clause  of  his 
will,  that  his  wife  should  select  from  all  his 
household  furniture  such  articles  as  she 
might  choose,  for  the  complete  furnishing 
of  a  room  for  her  and  his  daughter  Keturah, 
such  articles  to  be  hers  forever ;  by  the  sec- 
ond clause  he  provides  amply  for  the  pay- 
ment of  all  his  debts,  by  devoting  to  that 
purpose  his  Heiskell  farm,  and  all  his  per- 
sonal estate,  other  than  the  articles  above 
given  to  his  wife,  directing  any  surplus 
which  might  remain  after  the  payment  of 
his  debts,  to  be  applied  towards  paying  two 
of  the  legacies  thereafter  given  by  his  will. 
The  second  clause  is  in  these  words:  The 
judge  sets  out  the  second,  third,  fourth, 
fifth,  sixth  and  seventh  clauses  of  the  will 
(see  the  statement  of  the  case),  and  then 
proceeds : 

Now  it  was  the  plain  duty  of  the  execu- 
tors, under  the  second  clause  of  the  will,  to 
sell  the  Heiskell  farm  and  apply  the  proceeds 
to  the  payment  of  the  debts,  which  were 
sufficient  in  amount  to  cover  the  value  of 
said  farm,  after  applying  to  their  payment 
the  proceeds  of  sale  of  the  personal  estate, 

also  directed  by  the  will  to  be  sold  for 
457      *that    purpose.     And   it  was  a  plain 

breach  of  trust  in  the  executors,  to 
devote  any  part  of  the  subject  of  that  clause, 
or  of  the  proceeds  of  the  sale  thereof,  to  the 
payment  of  legacies,  or  any  other  purpose 
than  the  payment  of  debts,  until  that  ex- 
press and  main  object  of  the  clause  was 
fully  accomplished.  The  **Home  Place" 
was  not  given  by  the  will,  exclusively  and 
absolutely  to  the  testator's  two  sons,  Noah 
and  Thomas,  but,  in  effect,  was  ^iven  to 
all  his  family,  being  almost  the  entire  resi- 
due of  his  estate  after  the  payment  of  his 
debts.  The  mode  of  giving  it  to  all  his 
family  was,  by  giving  it  to  his  two  sons, 
Noah  and  Thomas,  equally  to  be  divided 
between  them,  but  to  be  charged  in  equal 
portions  with  the  payment  of  the  legacies 
given  to  the  rest  of  the  family.  The  inter- 
est of  these  two  sons  in  this  land,  was  only 
the  surplus,  after  the  payment  of  these 
legacies.  If  they  should  pay  the  legacies, 
the  land  would  be  absolutely  theirs.  But 
if  they  should  not  pay  them,  the  land  was 
subject  to  be  sold  under  a  decree  of  a  court 
of  chancery  for  their  payment,  and  the 
surplus  only,  after  such  payment,  belonged 
to  the  devisees.  They  could  convey  to  a 
purchaser  no  greater  interest  in  the  land 
than  they  were  themselves  entitle^  to.  The 
full  measure  of  their  interest  appeared  upon 
the  face  of  the  will  from  which  it  was  de- 
rived, and  a  purchaser  from  them  was  nec- 
essarily fixed  with  notice  of  the  nature  and 
extent  of  the  interest  acquired  by  the  pur- 
chase. He  could,  in  fact,  be  a  purchaser 
only  of  that  interest,  and  not  of  an  absolute 
estate  in  the  land  freed  and  discharged  from 
the  legacies  expressly  charged  by  the  will 
upon  it.  Instead  of  being  a  bona  fide  pur- 
chaser for  value  and  without  notice,  of  the 
land  absolutely,  he  could  not  be  a  purchaser 
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of  it  at  all,  but  only  of  the  interest  of  the 
devisees  in  it;  that  is  the  land  subject  to 
the  charges  expressly  imposed  upon  it.  The 
devisees,  as  executors,  had  no  power  to  sell 
this  land;  and  they  could,  therefore,  as 
such,  make  no  title  to  it  to  a  purchaser, 
however  bona  fide,  or  for  whatever 
468  value.  They  *could  only  sell  it  as  de- 
visees, to  the  extent  of  the  interest 
devised  to  them ;  and  a  purchaser  from  them 
must  stand  in  their  shoes,  and  hold  it,  as 
they  held  it,  subject  to  the  legacies  charged 
thereon.  Nothing  less  than  satisfaction  of 
those  legacies  to  the  legatees  or  their  as- 
signs, could  relieve  the  land  of  the  charge. 
Such  was  the  state  of  the  case,  and  such 
were  the  rights  of  the  parties,  when  the 
transactions  occurred  out  of  which  this  lit- 
igation has  arisen. 

The  law  allowed  to  the  executors  one  full 
year  after  their  qualification,  to  enquire 
into  and  ascertain  the  condition  of  their 
testator's  estate,  and  the  amount,  nature 
and  relative  dignity  of  his  debts,  and  to 
make  preparation,  by  sales  and  collections, 
for  payment  of  debts  and  legacies,  prepara- 
tory to  a  final  settlement  of  the  affairs  of 
the  estate.  Until  the  expiration  of  a  year, 
they  could  be  compelled  to  pay  the  debts  of 
their  testator  only  in  their  legal  order  of 
priority,  and  could  not  be  compelled  to  pay 
any  of  the  legacies.  The  executors  in  this 
case  doubtless  knew  of  the  existence  of  all, 
or  nearly  all,  of  the  debts  of  their  testator, 
and  that  they  would  require  for  their  pay- 
ment all,  or  nearly  all,  of  the  subject  de- 
voted to  that  purpose  by  the  second  clause 
of  the  will.  They  certainly  knew  of  the 
existence  of  the  debt  due  by  their  testator 
to  the  estate  and  legatees  of  Thomas  Hutch- 
ins,  of  whom  he  was  administrator  with 
the  will  annexed,  which  constitutes  almost 
the  entire  amount  for  which  the  decree  ap- 
pealed from  in  this  case  was  rendered.  The 
account  of  John  Fauber  as  such  adminis- 
trator, was  settled  by  a  commissioner  of 
the  County  court  of  Augusta,  about  the 
time  of  said  Fauber' s  death,  in  August  1855 ; 
and  shortly  after  his  death,  to  wit :  on  the 
31st  of  January  1856,  an  order  was  made 
by  said  court,  directing  said  commissioner 
to  revise  said  settlement,  which  was  accord- 
ingly revised;  and  the  revised  settlement 
was  returned  to  the  said  court,  and  not  be- 
ing excepted  to,  was  confirmed  and 
459  ordered  to  be  recorded  *by  the  court, 
on  the  27th  of  October  1856.  This  set- 
tlement showed  the  precise  amount  then  due 
by  the  estate  of  John  Fauber  to  the  estate 
and  legatees  of  Thomas  Hutchins.  A  por- 
tion of  this  amount  was  afterwards  paid  by 
the  executors  of  John  Fauber,  leaving  due 
a  large  balance,  which  constitutes  nearly 
the  whole  amount  for  which  the  decree  ap- 
pealed from  was  rendered  as  aforesaid. 

On  the  24th  of  April  1856,  about  eight 
months  after  the  death  of  John  Fauber,  and 
with  full  knowledge  of  the  existence  of  the 
said  debt  to  Hutchins'  estate,  and  while, 
it  seems,  those  to  whom  that  debt  was  due 
were  trying  to  collect  it,  the  executors  of 
John  Fauber,    to   wit:  Noah    and   Thomas 


Fauber,  sold  and  conveyed  the  *'Heiskell 
farm"  to  Catharine  Fauber,  widow  of  the 
said  John  Fauber,  in  consideration  of  $2,700, 
of  which  the  sum  of  $1,200  was  retained  by 
her  as  an  agreed  satisfaction  in  gross  of 
her  annuity  of  $200  for  life,  under  the  will 
of  her  husband,  the  said  John  Fauber,  and 
for  the  residue  she  executed  her  two  single 
bilfs,  both  dated  that  day,  and  carrying 
interest  from  date ;  one  for  $500,  to  the  said 
Noah  and  Thomas  H.  Fauber,  ex'ors  of  John 
Fauber,  payable  on  demand ;  and  the  other 
for  $1,000,  to  the  said  Noah  and  Thomas  H. 
ex'ors  of  John  Fauber,  and  trustees  for  Jo- 
seph Fauber  and  his  family,  payable  twelve 
months  after  date.  For  these  two  bonds  a 
lien  was  retained  upon  the  land  conveyed. 
And  Catharine  Fauber,  for  the  considera- 
tion of  $1,200  aforesaid,  released  to  the  said 
Noah  and  Thomas  H.,  as  ex'ors  of  John 
Fauber,  and  as  devisees  and  legatees  under 
his  will,  all  her  interest  under  the  said  will 
to  the  said  annuity  of  $200  for  life,  and  re- 
leased the  estate  of  said  John  Fauber  from 
any  charge  for  the  same,  and  from  all  claim 
to  dower  or  distribution.  Catharine  Fauber 
did  not  sign  her  own  name  to  the  deed,  but 
merely    made    her  mark;  and   says   in  her 

answer  that  she  was  an  illiterate 
460      woman,  knew    nothing  *of  the  debts 

due  by  her  husband's  estate,  and  es- 
pecially of  the  debt  due  by  him  to  the  estate 
of  her  father,  the  said  Thomas  Hutchins, 
and  that  she  was  deceived,  and  induced  to 
make  the  arrangement  embraced  in  the  deed 
by  representations  made  to  her  by  her  sons, 
the  said  Noah  and  Thomas  H.  Fauber.  This 
deed  was  attested  by  Thomas  C.  Burwell. 
No  doubt  it  was  attested  because  of  the  fact 
that  it  was  executed  by  one  who  could  not 
sign  her  own  name,  but  had  to  make  her 
mark  to  it.  This  arrangemefit  was  no  doubt 
made  by  Noah  and  Thomas  H.  Fauber  for 
the  purpose  of  disencumbering  as  much  as 
possible  the  **Home  Place,"  devised  to 
them,  and  enabling^  them  to  realize  by  a 
sale  of  it  as  large  a  price  as  possible.  They 
contemplated  by  the  arrangeiuent  to  relieve 
the  "Home  Place"  of  two,-  of  the  three, 
legacies  charged  upon  it  by  the  will,  being 
the  larger  part  in  amount  or  value,  and  the 
two  which  involved  continuing,  and,  to 
some  extent,  troublesome  trusts,  leaving  to 
be  borne  by  the  **Home  Place,"  only  one 
of  the  three  legacies,  and  that  of  a  certain 
amount  payable  at  a  certain  time,  and  un- 
embarrassed by  any  trust. 

Not  long  'after  that  arrangement  was 
made,  to  wit :  on  the  2l8t  of  January  1857, 
Thomas  C.  Burwell  entered  into  a  contract 
with  Noah  and  Thomas  H.  Fauber  for  the 
purchase  of  the  **Home  Place,"  at  the  sum 
of  $7,000,  payable  as  follows :  The  said  Bur- 
well sold  to  said  Noah  and  Thomas  H.  his 
entire  stock  of  goods,  &c.,  at  cost  and  car- 
riage, the  amount  to  be  ascertained  by  in- 
ventory. He  was  to  pay  $2,000  down  in 
goods,  at  cost  and  carriage,  and  the  re- 
maining $5,000  in  instalments  of  $1,000 
annually,  until  paid,  after  deducting  the 
remaining  part  of  the  stock  of  goods  and 
accounts  that  said  Burwell   might   transfer 
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to  the  said  Noah  and  Thomas  H.    from    the 
lat,  2d,  and  3d  payments  of  $1,000  annually, 
deducting  the  interest  therefrom. 
Iress  than  two  months  after  the  said  con- 
tract was  entered  into,  to  wit :  on  the 

461  10th  of  March  1857,    a  deed  *was  ex- 
ecuted by  Noah  and  Thomas  H.  Fauber 

and  the  wife  of  the  latter,  conveying  the 
said  land  to  Burwell,  in  consideration  of 
$5,377.41  in  hand  paid,  and  $1,622.59,  secured 
by  said  Burwell' s  obligation  of  that  date, 
(the  said  two  sums  making  together  the 
sum  of  $7,000  aforesaid).  The  land  is  de- 
scribed in  the  deed  as  having  been  devised 
by  the  will  of  John  Fauber  to  the  said  Noah 
and  Thomas  H.,  **  subject  to  certain  charges 
in  the  said  will  mentioned,  as  will  more 
fully  appear  by  reference  thereto."  And 
the  grantors  by  the  said  deed,  **covenant 
that  they  will  obtain  from  the  Circuit  court 
of  Augusta,  a  decree  exonerating  said  land 
entirely  from  the  charges  and  incumbrances 
still  binding  upon  it  under  the  said  will, 
such  decree  to  be  applied  for  at  the  next 
June  term  of  said  court,**  and  ** that  they 
will  warrant  generally  the  property,** 
thereby  conveyed.  It  does  not  appear  how 
the  whole  of  the  said  sum  of  $5,377.41  was 
paid.  The  sum  of  $2,000  of  it  seems  to  have 
been  paid  down,  in  goods,  at  the  time  of 
the  contract.  But  whether  the  residue  of 
$3,377.41,  or  any  part,  and  if  any,  what 
part  of  it,  was  paid  also  in  goods,  is  not 
ascertained  by  the  record.  It  does  appear, 
however,  by  the  contract,  that  a  further 
payment  in  goods  and  accounts  than  the 
said  sum  of  $2,000  was  contemplated ;  in- 
deed, that  Burwell's  ** entire  stock  of 
goods,*'  Ac,  whatever  it  might  be,  was 
purchased,  and  agreed  to  be  taken,  by  Noah 
and  Thomas  H.  Fauber,  on  account  of  the 
purchase  money  of  the  land.  As  to  the  bal- 
ance of  $1,622.59  mentioned  in  the  deed,  it 
seems  to  have  been  since  applied  by  the 
purchaser  to  the  payment  of  the  legacy  of 
Keturah  Fauber,  for  which  he  says  the 
amount  was  retained  in  his  hands  out  of 
the  said  purchase  money. 

Noah  and  Thomas  H.  Fauber  having  thus 
disposed  of  the  estate  of  their  testator,  left 
the  Commonwealth,  leaving  unpaid  the 
debts  of  their  testator,  which  are  the  sub- 
ject of  controversy  in  this  suit.  The  amount 
of  those  debts  has  been  decreed  in  this 

462  case  to  be  paid  out  of  the  *land    pur- 
chased by  Burwell  as  aforesaid.     And 

the   question    we    now    have    to    solve    is, 
whether  or  not  that  decree  is  erroneous. 

That  Noah  and  Thomas  H.  Fauber,  exec- 
utors of  John  Fauber,  were  guilty  of  a  plain 
and  palpable  breach  of  trust,  in  diverting 
the  trust  subject  created  by  the  second 
clause  of  their  testator's  will,  from  the  pay- 
ment of  his  debts,  to  which  it  was  devoted 
by  the  will,  and  applying  it  to  the  payment 
of  legacies  expressly  charged  by  the  will  on 
land  devised  to  them  in  their  own  right,  is 
a  matter  beyond  all  controversy.  And  if 
that  land  had  never  been  alienated  by  them; 
if  the  title  in  law  and  equity  yet  remained 
vested  in  them,  as  it  was  given  to  them  by 
the  will ;  nothing  in  law  can,  I  suppose,  be 


more  certain,-  than  that  the  said  land  would 
be  now  liable  for  the  payment  of  the  said 
debts  yet  remaining  unpaid.  The  executors 
had  a  right,  and  it  was  their  duty,  to  sell 
the  '^Heiskell  farm"  for  the  payment  of 
their  testator's  debts ;  and  if  they  had  sold 
the  said  land  to  a  bona  fide  purchaser,  and 
received  from  him  the  purchase  money,  he 
would  not  have  been  bound  to  see  to  its  ap- 
plication ;  and  his  title  could  not  have  been 
questioned,  even  though  the  money  had 
been  misapplied.  But  they  had  no  right  to 
apply  that  farm,  or  the  proceeds  of  the  sale 
of  it,  to  the  payment  of  legacies,  charged 
upon  the  home  place,  at  least  until  all  the 
debts  were  paid ;  and  if  they  sold  the  Heis- 
kell  farm  for  the  express  purpose  of  paying 
the  legacies  instead  of  the  debts,  the  right 
of  the  creditors,  in  equity,  to  interpose  and 
arrest  the  proceeds  of  sale  before  being*  ap- 
plied to  the  payment  of  legacies,  and  have 
them  applied  to  the  payment  of  debts;  or 
to  be  subrogated  to  the  place  of  the  lega- 
tees, and  be  paid  out  of  the  proceeds  of  sale 
of  the  home  place,  if  those  legatees  had  re- 
ceived payment  out  of  the  proceeds  of  sale 
of  the  Heiskell  farm,  rests  upon  the  plain- 
est and  best  established  principles  of  the 
law.  Such  would  be  the  state  of 
463  things,  and  such  the  ^relative  rights 
of  the  parties,  if  Noah  and  Thomas 
H.  Fauber  had  not  aliened  the  home  place. 

But  those  devisees  having  sold  and  con- 
veyed the  land  devised  to  them  to  Thomas 
C.  Burwell  as  aforesaid,  is  he  entitled  to  hold 
it  against  the  claims  of  the  creditors? 

He  claims  to  be  so  entitled  as  a  bona  fide 
purchaser. 

Certainly  a  bona  fide  purchaser  for  valne. 
and  without  notice,  is  a  great  favorite  of  a 
court  of  equity,  and  that  court  will  not  dis- 
arm such  a  purchaser  of  a  legal  advantage. 

But  we  must  not  permit  ourselves  to  be 
misled  by  words  or  maxims  in  this  matter. 
Other  persons  are  entitled  to  the  protection 
and  the  favor  of  a  court  of  equity  as  well 
as  purchasers.  Creditors  are  such  persons, 
especially  when  they  are,  as  sometimes, 
and  in  this  case,  in  fact,  they  are  or  were, 
infants,  feme  coverts  and  non-residents. 
Purchasers  are  bound  to  use  a  due  degree  of 
caution  in  making  their  purchases,  or  they 
will  not  be  entitled  to  protection.  Caveat 
emptor  is  one  of  the  best  settled  maxims 
of  the  law,  and  applies  exclusively  to  a  pur- 
chaser. He  must  take  care,  and  make  due 
enquiries,  or  he  may  not  be  a  bona  fide  par- 
chaser.  He  is  bound,  not  only  by  actual, 
but  also  by  constructive  notice,  which  is 
the  same  in  its  effect  as  actual  notice.  He 
must  look  to  the  title  papers  under  which 
he  buys,  and  is  charged  with  notice  of  ail 
the  facts  appearing  upon  their  face,  or  to 
the  knowledge  of  which  anything  there 
appearing  will  conduct  him.  He  has  no 
right  to  shut  his  eyes  or  his  ears  to  the 
inlet  of  information,  and  then  say  he  is  a 
bona  fide  purchaser  without  notice.  The 
law  on  this  subject  of  constructive  notice 
is  laid  down  with  great  clearness  by  a  very 
great  judge.  Vice  Chancellor  Wigram,  in 
Jones  V.  Smith,  1  Hare  R.    43,  55,  23  £ng. 


880 


21  QRATT. 


Burwbia's  Adm'ss  V,  Faubbr  a  az^s. 


464,  466,  466 


Ch.  R.  cited  by  the  learned  counsel  for  the 
appellees.  See  also  he  Neve  v.  <  Le  Neve, 
and  the  notes  thereto  in  second  Ifeading* 
Cases  in  Kquity,  Pt.  1,  p.  23,  marg.  127 
top;  and  Brush  v.  Ware,  &c.,  15  Peters. 
U.    S.    R.    93-114;  also  cited  by    the 

464  ^same  counsel.  In  the  case  last  cited, 
the  Supreme  court,  in  an  opinion  de- 
livered by  Mr.  Justice  McLfean  for  the  whole 
court,  held,  that  *'no  principle  is  better 
established  than  that  a  purchaser  must  look 
to  every  part  of  the  title  which  is  essential 
to  its  validity.  The  law  requires  reasonable 
dilig'ence  in  a  purchaser  to  ascertain  any 
defect  of  title.  But  when  such  defect  is 
broug'ht  to  his  knowledge,  no  inconvenience 
will  excuse  him  from  the  utmost  scrutiny. 
He  is  a  voluntary  purchaser,  and-  having 
notice  of  a  fact  which  casts  doubt  upon  the 
validity  of  his  title,  are  the  rights  of  inno- 
cent persons  to  be  prejudiced  through  his 
negligence?"  Id.  p.  Ill,  112.  '*Why,»' 
asked  the  court,  ''was  not  the  defendant 
bound  to  search  for  the  will?  The  answer 
given  is,  the  distance  was  too  great,  and 
the  place  where  the  will  could  be  found  was 
not  stated  on  the  warrant,  or  on  any  of  the 
other  papers.  That  mere  distance  shall 
excuse  enquiry  in  such  a  case,  would  be  a 
new  principle  in  the  law  of  notice." 

That  Burwell  had  actual  notice  of  the  will 
of  John  Fauber  and  its  contents  is  perfectly 
certain.  That  he  would  necessarily  have 
had  constructive,  if  he  had  not  had  actual 
notice  of  the  sajaie,  is  just  as  certain.  That 
will  was  the  source  from  which  his  title  was 
derived ;  and  he  was  bound  to  take  notice 
of  it  and  all  its  contents.  He  had  construc- 
tive notice  of  every  fact  apparently  affecting 
the  title  to  the  land,  to  which  the  will  re- 
fers, and  he  was  bound  to  enquire  into  such 
fact  and  fully  inform  himself  on  the  sub- 
ject. He  had  actual  notice  of  the  deed  and 
its  contents  from  John  Fauber's  executors 
to  Catharine  Fauber  conveying  theHeiskell 
farm,  not  because  he  was  an  attesting  wit- 
ness to  that  deed,  but  because  he  relies  on 
it  in  his  defence,  and  must  have  known  its 
contents.  Knowing  the  contents  of  the 
will,  he  therefore  knew  that  Noah  and 
Thomas  H.  Fauber  held  the  home  place 
subject  to  the  legacies  charged  thereon  by 
the  will,  and  that  in  becoming  a  purchaser 
of  that  place  from  them,  he  acquired, 

465  and  could  acquire,  only  their  ^interest 
in  it ;  that  is,  the  land   subject  to  the 

charges  imposed  thereon  by  the  will,  just 
as  it  was  held  by  his  vendors.  So  that  in- 
stead of  being  a  bona  fide  purchaser  of  the 
land,  he  was  not  a  purchaser  of  it  at  all 
free  of  those  charges.  In  fact  the  deed  to 
him  for  the  land  expressly  describes  it  as 
subject  to  those  charges.  But  it  is  said  for 
him,  that  he  was  informed  by  the  deed 
from  John  Fauber'a  ex'ors  to  Catharine 
Fauber  for  the  Heiskell  farm,  that  two  of 
the  said  charges,  to  wit :  the  legacy  to  her 
and  the  legacy  to  Joseph  Fauber  and  fam- 
ily, were  satisfied  or  secured  by  means  of 
the  sale  of  the  Heiskell  farm.  Now  the 
second  clause  of  the  will  of  John  Fauber, 
of  which  he  had  notice,  expressly  devoted 


the  Heiskell  farm  to  the  payment  of  the 
testator's  debts,  and  directs  only  any  possi- 
bly remaining  surplus  of  the  proceeds  of 
the  sale  thereof,  after  the  payment  of  debts, 
to  be  applied  towards  the  payment  of  the 
legacies  given  to  Keturah,  and  Joseph  and 
family  (not  including  the  legacy  to  Catha- 
rine Fauber).  But  Burwell  says  in  his  an- 
swer, that  at  the  time  of  the  conveyance  of 
the  home  place  to  him,  *  'respondent  had  no 
notice  or  knowledge  of  the  existence  of  the 
claim  now  asserted  in  this  case;"  and  that 
prior  to  the  purchase  made  by  him,  **he 
may  have  been,  and  probably  was,  aware 
of  the  fact,  that  John  Fauber  had  been  in 
his  lifetime  administrator  or  executor  of 
Thomas  Hutchins ;  but  respondent  certainly 
had  no  knowledge  of  the  state  of  his  ac- 
counts as  such  administrator  or  executor. 
After  the  death  of  the  said  John  Fauber, 
and  the  qualification  of  his  executors,  the 
first  knowledge  which  respondent  had  of 
any  of  their  transactions  was,  that  on  or 
about  the  24th  day  of  April  1856,  he  was 
called  upon  to  attest  as  a  witness,  a  deed 
between  the  executors  and  the  widow  of  the 
said  Fauber,  in  relation  to  a  sale  of  some 
of  the  real  estate.  That  deed  is  duly  re- 
corded in  the  County  court  of  Augusta,  and 
will  show  for  itself.  From  this  time 
466  until  in  January  1857,  (when  *he  pur- 
chased the  home  place,)  respondent 
had  no  occasion  to  enquire  anything  about 
the  condition  of  the  estate  of  Thomas 
Hutchins,  or  that  of  John  Fauber,  and,  in 
fact,  knew  nothing  of  either."  Now  was 
not  Burwell  bound  to  inform  himself  on 
the  subject,  according  to  the  best  settled 
principles  of  the  law,  and  were  not  the 
means  of  information  readily  accessible  to 
him?  I  think  so.  Undoubtedly  the  pecun- 
iary legatees  had  all  of  them  a  right  to 
look  to  the  home  place  for  payment  of  their 
legacies,  which  remained  charged  thereon 
unless  and  until  they  were  otherwise  satis- 
fied. The  only  satisfaction  ever  pretended 
of  any  of  them  was,  in  regard  to  the  lega- 
cies to  Catharine  Fauber  and  Joseph  Fauber 
and  family,  provided  for  in  the  sale  of  the 
Heiskell  farm  as  aforesaid.  Whether  that 
was  a  valid  satisfaction  or  not,  plainly 
depended  upon  whether  the  proceeds  of  the 
sale  of  the  Heiskell  farm  were  sufficient  for 
their  satisfaction,  after  paying  all  the  debts 
of  John  Fauber,  which  by  his  will  were 
primarily  and  expressly  charged  on  said 
farm.  Now  here  the  will,  while  it  did  not 
disclose  in  numero  the  amount  of  the  testa- 
tor's debts,  yet  expressly  refers  to  a  subject 
vitally  affecting  the  title  of  the  devisees  of 
the  home  place,  into  which  subject  the  pur- 
chaser, Burwell,  was  bound  to  enquire.  He 
had  no  right  to  shut  his  eyes  and  say:  **I 
have  no  occasion  to  enquire  anything  about 
the  condition  of  the  estate  of  Thomas 
Hutchins,  or  that  of  John  Fauber."  That 
was  the  very  thing  about  which  he  had  oc- 
casion to  enquire.  He  was  not  bound  to 
make  the  purchase.  He  could  only  be  a 
voluntary  purchaser.  And  he  could  effec- 
tually guard  himself  against  all  danger,  by 
making  due  enquiry.     Is  it  not   better  that 
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he  should  be  required  to  do  this,  than  that 
he  should  be  permitted  to  shut  his  eyes, 
make  the  purchase  blindlj,  and  thereby  in- 
volve in  loss  innocent  creditors,  who  may 
be,  as  in  fact  in  this  case  they  were,  in- 
fants, feme  coverts  and  non-residents,  and 
of  course  unable  to  take  care  of  them- 
selves?   The  authorities  before  referred 

467  *to  decide  that  he  was  bound  to  make 
such   enquiry.     It  was  manifest  from 

the  will  that  the  testator  owed  a  larg'e 
amount  of  debts,  equal  or  nearly  so,  in  his 
estimation,  to  the  value  of  the  Heiskell 
farm,  and  the  personal  estate  subjected  to 
their  payment.  And  when  his  executors, 
in  about  eight  months  after  his  death,  sold 
and  conveyed  that  farm,  not  for  the  pay- 
ment of  his  debts,  but  for  the  express  pur- 
pose chiefly,  of  paying  legacies  expressly 
charged  by  the  will  on  the  home  place  de- 
vised to  them  subject  to  the  charge,  was 
not  this  a  matter  of  which  the  purchaser  of 
the  home  place,  Burwell,  had  notice;  and 
which  should  have  led  to  further  enquiry 
by  him,  according  to  the  principle  laid  down 
by  Wigram,  V.  C,  as  aforesaid?  **Was  it 
not  a  fact,*'  as  the  Supreme  court  said  in 
Brush  V.  Ware,  Ac,  before  referred  to, 
"essentially  connected  with  the  title  pur- 
chased by  the  defendant,  which  should  have 
put  him  upon  enquiry.  If  it  would  do  this 
it  was  notice;  for  whatever  shall  put  a 
prudent  man  on  enquiry  is  sufficient;  and 
this  rule  is  founded  on  sound  reason,  as 
well  as  law.  How  can  an  individual  claim 
as  an  innocent  purchaser  under  such  a  cir- 
cumstance?" 15  Peters.  U.  S.  R.  93,  112. 
Burwell  made  no  enquiry  whatever.  He 
did  not  even  ask  the  executors  a  single 
question  on  the  subject.  Nothing  was  easier 
than  *for  him  to  have  obtained  the  fullest 
information.  The  means  of  information 
were  readily  accessible,  and  right  at  h^nd. 
They  were  not,  as  in  the  case  in  15  Peters. , 
in  a  remote  and  uncertain  place  and  in  an- 
other State.  They  were  of  record  in  the 
very  court  in  which  the  will  under  which 
he  claimed  title  was  recorded,  and  in  the 
very  county  in  which  the  land  purchased  by 
him  was  situated.     On  the  27th  of  October 

1856,  less  than  three  months  before  he  made 
the  purchase,  the  settled  account  of  John 
Fauber,  as  adm'r,  with  the  will  annexed  of 
Thomas  Hutchins,  clearly  showing  almost 
the  entire  debt  due  by  John  Fauber's  estate, 
was     ordered     to     be     recorded     by     the 

County  court   of   Augusta.    When  he 

468  *made  that  purchase  the  agent  or  at- 
torney of  those  to  whom  that  debt  was 

due  must  have  been  actually  engaged  in  an 
effort  to  collect  it;  for  in  the  next  month 
after  the  execution  of  the  deed  to  Burwell 
for  the  home  place,  to  wit :  the  23d  of  April 

1857,  the  bill  in  this  suit  was  filed  by  Bay- 
lor as  adm'r  de  bonis  non,  with  the  will 
annexed  of  Hutchins,  for  the  recovery  of 
that  debt,  in  which  bill  the  plaintiff  sets 
out  the  means  he  had  in  vain  used  to  col- 
lect it.  The  wonder  is,  not  so  much  why 
Burwell  did  not  inform  himself  of  these  facts 
by  enquiry,  as  how  he  could  have  kept  from 
knowing   them.     One   word   spoken   to  the 


executors   would   have   brought   to   him  a 
knowledge  of  them  all ;  and  yet  he  did  not 
speak   that   word.    The  wonder  is,  how  it 
happened  that  such  knowledge  did  not  reach 
him   even    without  that  spoken    ivord.    A 
question   might,   perhaps,  be  raised  in  this 
case,  if  it  were  necessary,  whether  the  case 
does   not  come  under  both  of  the  categories 
embraced  in   the  principle  as  laid  down  by 
Wigram,     V.    C,    as    aforesaid;    that    is, 
whether,  1st,  the  purchaser,    not   only  had 
constructive  notice  of  facts  to  a  knowledge 
of  which  he  would  have  been  led  by  an  en- 
quiry into  circumstances  affecting  the  prop- 
erty  of  which   he  had   actual  notice;  and 
whether,  2dly,  he  did  not  designedly  abstain 
from  enquiry  for  the  very  purpose  of  avoid- 
ing  notice.     It   certainly,    I  think,   comes 
under  the  former,  which  is  enough    for  the 
purposes  of  the  case.     The  latter  alternative 
has  been  reluctantly  applied  by   the    court, 
as  is  said  by  the  Vice   Chancellor,    and  I 
would  be  indisposed  to  apply  it  in  this  case. 
My  opinion  rather  is  that  Burwell  instead 
of   troubling   himself   to  enquire   into  the 
affairs  of  John   Fauber 's  estate,    and  as  to 
the  amount  of  debts  which   it  owed,  chose 
to  rely  on  the  covenant  of  his  vendors  con- 
tained in  the  deed,  to  relieve  the  land  par- 
chased  by  him  of  the  incumbrance  of  the 
legacies  charged  upon  it,    and    to   warrant 
the   title   generally  against  all  claims  and 
demands.    The  grantors  expressly  and  spe- 
cially covenant  in  the  deed  **that  they 
469      will  obtain  'from  the  Circuit  court  of 
Augusta,   a  decree  exonerating  said 
land  entirely  from  the  charges  and  incum- 
brances still  binding  upon  it  under  the  said 
will,    such   decree  to  be  applied  for  at  the 
next  June  term  of  said  court."     Such  a  de- 
cree  was  never  obtained ;  and   it  does  not 
appear  that  it  was  ever  applied   for.     Bur- 
well was  no  doubt  willing  to  run  the  risk  of 
his  vendors  not   complying  with  their  cov- 
enant, for  the  sake  of  the  advantages  which 
he  hoped  to  derive  from  his    arrangement 
with    them.     And   he  ought  not  now  to  be 
permitted  to  shift  the  damages  arising  from 
the  breach  of  that  covenant,  from  his  own 
shoulders  to  those  of  the  creditors  of  John 
Fauber. 

How  then  does  the  case  stand  upon  the 
law  and  the  facts  as  they  seem  to  exist? 

John  Fauber  owned  two  tracts  of  land, 
the  Heiskell  farm  and  the  home  place.  He 
owed  debts  about  equal  in  amount  to  the 
value  of  the  Heiskell  farm;  and  had  a  fam- 
ily consisting  of  a  wife,  three  sons  and  a 
daughter.  By  his  will  he  directed  the  Heis- 
kell farm  to  be  sold,  and  the  proceeds  of  sale 
applied  to  the  p2.yment  of  his  debts ;  devised 
the  home  place  to  his  two  sons,  Noah  and 
Thomas,  charged  with  the  payment  of  lega- 
cies to  his  wife  and  other  two  children;  and 
appointed  his  sons,  Noah  and  Thomas,  his 
executors.  In  about  eight  months  after  his 
death,  his  executors  sold  and  conveyed  the 
Heiskell  farm  to  his  widow  for  $2,700, 
agreeing  to  apply  $2,200  of  the  purchase 
money  to  the  payment  of  two  of  the  three 
legacies  given  by  the  will,  to  wit :  the  lega- 
cies to  his  wife  and  to  his  son  Joseph ;  and 
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the  same  has  been  according'ly  so  applied, 
leaving*  unpaid  debts  of  the  testator  to 
about  an  equal  amount.  Shortly  after  the 
executors  made  that  sale,  they,  as  devisees, 
sold  and  conveyed  the  home  place,  devised 
to  them,  to  Thomas  C.  Burwell  for  $7,000, 
a  large  portion  of  it  payable  in  goods,  and 
the  vendors  covenanting  to  relieve  the  land 
of  the  incumbrance  of  the  legacies,  and  to 
obtain  a  decree  for  that  purpose,  and  to 
warrant  the  title  generally.     At   the 

470  *time  of  the  sale  and  conveyance  to 
Burwell,  he  had  notice,  actual  or  con- 
structive, that  the  two  legacies  to  Catharine 
and  Joseph  Fauber  were  paid  or  provided 
for  out  of  the  proceeds  of  the  sale  of  the 
Heiskell  farm  which  had  been  devoted  by 
the  testator  to  the  payment  of  his  debts, 
and  that  the  debts  now  claimed  in  this  suit 
then  remained  unpaid.  The  unpaid  credit- 
ors of  John  Fauber  brought  this  suit  to 
recover  the  amount  due  them  from  those 
who  might  be  legally  bound  therefor  upon 
the  facts  of  the  case.  The  court  below  first 
decreed  the  payment  of  them  (except  a  very 
small  amount)  by  the  sureties  of  John  Fau- 
ber as  administrator  with  the  will  annexed 
of  Thomas  Hutchins,  deceased,  on  account 
of  the  administration  of  whose  estate  those 
debts  (except  as  aforesaid)  were  due ;  and 
the  said  sureties,  or  two  of  them,  having 
paid  the  amount,  they  claimed  to  recover  it 
over  ag'ainst  the  party  or  subject  ultimately 
bound  therefor;  and  the  court  below  gave 
them  a  decree  against  Burwell  and  the 
home  place  bought  by  him;  and  also  gave 
a  decree  ag-ainst  the  same  for  another  small 
debt  of  the  estate  of  John  Fauber  still  re- 
maining- unpaid.  Is  that  decree  right?  I 
think  it  is. 

The  legatees,  or  two  of  them,  having  re- 
ceived payment  of  their  legacies  out  of  the 
fund  which  belonged  to  the  creditors,  the 
latter  had  a  clear  and  plain  right  to  compel 
the  former  to  refund  the  money,  so  f9r  as 
it  was  necessary  for  the  payment  of  the 
debts.  And  the  legatees,  being  thus  disap- 
pointed in  obtaining  satisfaction  out  of  the 
fund  which  belonged  to  the  creditors,  would 
have  as  clear  and  plain  a  right  to  be  rein- 
stated in  their  charge  upon  the  home  place, 
and  to  be  satisfied  out  of  the  same.  But,  to 
avoid  circuity,  a  court  of  equity  will  sub- 
rogate the  creditors  to  the  place  of  the  lega- 
tees, and  give  the  former  a  direct  decree 
against  the  home  place.  This  is  a  simple 
process    daily  pursued    in  courts  of  equity. 

The  only  possible  difficulty  in  the  case  is 
at  once  removed  when   it   is   shown, 

471  as  I  think  has  conclusively  *^een  done, 
that  Burwell  was  not  a  bona  fide  pur- 
chaser without  notice. 

The  release  given  by-  Catharine  Fauber 
in  the  deed  to  her  for  the  Heiskell  farm  can 
make  no  difference.  The  consideration  for 
that  release  having  wholly  failed,  it  cannot 
stand  in  the  way  of  her  right  to  have  satis- 
faction of  her  legacy  out  of  the  home  place 
charged  therewith  by  the  will.  The  sum 
agreed  to  be  paid  to  her  in  gross  as  com- 
pensation for  her  annuity  for  life,  seems  to 
have  been  considered  a  reasonable  equiva- 


lent therefor,  and  no  objection  has  been 
made  to  it  from  any  quarter.  Twelve  hun- 
dred dollars  may  therefore  be  assumed  as 
the  amount  or  value  of  her  legacy.  At  all 
events,  that  amount  was  paid  out  of  the 
proceeds  of  the  sale  of  the  Heiskell  farm  on 
account  of  that  legacy.  As  to  the  amount 
of  the  legacy  of  $1,000  to  Joseph  Fauber  and 
family  paid  out  of  the  proceeds  of  sale  of 
the  Heiskell  farm  by  decree  of  the  court 
below,  there  can  be  no  possible  doubt  of  the 
right  of  the  creditors  to  a  decree  against 
the  home  place  to  the  extent  of  that  amount, 
which  (including  interest)  is  not  greatly 
less  than  the  whole  amount  of  the  unpaid 
debts.  Joseph  Fauber  gave  no  release  of 
his  legacy,  as  Catharine  Fauber  did ;  and 
his  legacy  had  not  been  actually  paid  out  of 
the  proceeds  of  the  Heiskell  farm  when  this 
suit  was  brought.  It  would  have  been  an 
easy  matter,  therefore,  to  have  had  that 
leg-acy  charged  upon  the  home  place,  leav- 
ing the  money  which  he  was  to  have  re- 
ceived out  of  the  Heiskell  farm  to  be  paid 
to  the  creditors.  But  the  court  having  de- 
creed the  payment  of  the  legacy  to  Joseph 
Fauber  out  of  the  proceeds  of  the  Heiskell 
farm,  the  right  of  the  creditors  to  subroga- 
tion and  satisfaction  to  that  extent  out  of 
the  home  place  would  have  been  self  evi- 
dent. There  can  be  no  doubt,  however,  for 
the  reason  before  stated,  that  the  right  of 
the  creditors  to  subrogation  and  satisfaction 
extends  to  the  whole  amount  due  them. 

It  may  be  proper  to  state  that  I 
472  think  the  record  shows  *that  John 
Fauber 's  executors  are  not  indebted 
on  account  of  his  personal  estate.  Though 
no  account  was  ever  settled  by  them,  so  as 
to  show  that  any  thing,  and  if  any  thing, 
what  amount  is  due  them ;  yet  it  is  suffi- 
ciently shown  in  the  case  that  they  owe 
nothing  on  that  account,  and  there  can 
therefore  be  no  ground  for  making  the 
sureties  for  their  administration  of  their 
testator's  estate  liable  for  an  amount 
claimed  in  this  case,  or  any  part  thereof. 

My  opinion  upon  the  question,  whether 
the  conveyance  of  the  home  place  to  Burwell 
was  bona  fide,  renders  it  unnecessary  to 
consider  the  question,  whether  at  the  time 
of  such  conveyance,  any  report  had  been 
filed  as  aforesaid  of  the  debts  and  demands 
of  those  entitled;  and  I  therefore  refrain 
from  doing  so. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  it  ought  to  be  affirmed. 

STAPLiES,  J.,  dissented.  He  was  of 
opinion  the  appellant  Burwell  could  onl3' 
be  held  responsible  for  the  amount  of  the 
legacy  given  to  Joseph  Fauber  and  family. 
It  is  conceded  that  the  creditors  of  John 
Fauber  have  no  claim  to  or  lien  on  the  real 
ei»tate  in  the  possession  of  the  appellant. 
If  they  have  the  right  to  subject  it  to  the 
pa3'ment  of  their  debts  at  all,  it  is  only  by 
subrogation  to  the  rights  of  the  legatees 
whose  legacies  have  been  satisfied  out  of 
the  Heiskell  farm.  But  Catharine  Fauber, 
one    of   these  legatees,  released  all  claim  to 
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or  interest  in  the  whole  and  every  part  of 
the  real ,  estate  of  the  testator.  The  deed 
containing  this  release  was  duly  recorded, 
in  order  to  give  notice  of  the  fact,  and  to 
enable  the  executors  to  convey  a  clear  and 
unencuml)ered  title  to  any  purchaser.  The 
appellant,  relying  upon  this  release,  pur- 
chased the  home  farm,  paid  the  purchase 
money,    received   his   deed   of   conveyance 

with  the  clear  and  full  conviction  that 
473      the  annuity  claim  ♦of  Catharine  Fau- 

ber  was  fully  satisfied,  and  her  release 
valid  and  unimpeachable.  And  now  it  is 
insisted,  that  as  she  was  mistaken,  and  re- 
ceived her  annuity  in  a  tract  appropriated 
to  the  payment  of  the  debts,  she  has  the 
rijf ht.  notwithstanding  her  release,  to  resort 
to  appellant's  land  for  her  indemnity. 

It  seems  to  me,  to  sustain  such  a  preten- 
sion, is  not  only  to  violate  every  principle 
of  natural  justice,  but  also  a  favorite  maxim 
of  courts  of  equity,  that  where  one  of  two 
innocent  persons  must  suffer,  he  shall  suiter 
who  by  his  own  acts  occasioned  the  confi- 
dence and  the  loss.  Catharine  Fauber  hav- 
ing released  her  claim,  she  has  no  equity 
to  which  the  creditors  can  be  subrogated. 
These  views,  however,  have  no  application 
to  the  legacy  given  to  Joseph  Fauber.  That, 
having  been  paid  from  the  Heiskell  farm, 
without,  however,  the  execution  of  any  re- 
lease, the  creditors  have  the  right  to  be 
compensated  to  that  extent  out  of  the  home 
farm;  and  for  the  residue  of  their  debt  they 
should  be  satisfied  from  the  proceeds  of  the 
sale  of  the  Heiskell  farm  in  the  possession 
of  both  or  one  of  Fauber»s  representatives. 
In  my  opinion  the  decree  of  the  Circuit 
court  should  be  reversed  so  far  as  it  is  in 
conflict  with  these  views. 

Decree  affirmed. 
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Sale  of  Real  BaUte— Case  at  Bar.— In  September  1868. 
B  sold  to  S  one-balf  of  the  Viralnla  hotel,  in 
Staunton,  part  In  cash,  and  the  balance  in  six, 
twelve,  and  eighteen  months,  for  which  S  gave  his 
bonds,  payable  In  such  funds  as  should  be  current 
or  receivable  In  payment  of  Virginia  State  taxes 
when  they  fell  due:  with  the  privilege  to  S  to  pay 
them  at  any  time  before  they  fell  due.  And  It  was 
at  the  same  time  agreed,  that  S  might  elect  at  any 
time  within  a  year,  to  take  the  other  half  of  the 
hotel  at  the  same  price,  and  upon  the  same  terms, 
and  the  bonds  for  this  last  half  were  to  bear 
Interest  from  the  date  of  the  agreement  Near 
the  end  of  the  year  S,  (as  assumed,)  elects  to  take 
the  property  and  gives  B  notice,  but  does  not  exe- 
cute or  tender  the  bonds.  Before  the  election  S 
paid  largely  more  of  the  purchase  money  for  the 
first  moiety  than  was  then  due;  but  he  makes  no 
payments  specially  for  the  last  moiety;  but  In 
February  1865,  he  tendered  to  B  the  whole  purchase 
monty.  which  B  refused  to  toke.  Held: 
I.  Same-Payment  In  Confederate  CMrrency— Time  of 
the  Baeence  of  Contract.— Where  payment  is  to  be 
made  in  Confederate  currency  for  land  pur- 
chased,  time  is  of  the  essence  of  the  contract; 


though  it  is  not  generally,  unless  injnatioe  Is 
thereby  done  to  the  vendor. 
a.  Specific  PerfornuuiGe— Applicant  In  DetenlL^-S 
having  failed  to  pay  the  purchase  money  for  the 
second  half  of  the  property  when  it  fell  due,  is 
not  entitled  to  have  specific  execution  of  the 
contract 

3.  Two  Contracts— Effect  of  Over-Paymcat  oa  Om.— 

The  payments  on  the  first  contract  thougti  more 
than  was  due,  cannot  be  treated  as  payment  on 
the  second:  but  as  an  anticipation  of  the  pay- 
ments not  yet  due  on  the  first 

4.  Case  at  Bar.— S,  not  having  given  the  bonds  for 
the  last  half  of  the  property,  has  failed  to  comply 
with  the  terms  of  the  contract 

a.  Specific  Performance— AppUcant  la  Dcflanltt— 
Equity  will  not  decree  a  specific  execntl<Hi  of  a 
contract  where  the  applicant  for  relief  has  been 
in  default  and  by  the  force  of  suboeauent  evenu 
or  a  change  of  circumstances,  the  execution  of 
the  contract  would  entail  great  loss  andhardshlp 

upon  the  adverse  party. 
475       *6.  Sane-Same.— Where  a  party  who  applies 

for  a  specific  performance,  has  omitted  to 
execute  his  part  of  the  contract  by  the  time 
appointed  for  that  purpose,  without  being  able 
to  assign  any  sufllcient  justification  or  excuse  for 
his  delay,  and  where  there  is  nothing  in  the 
conduct  of  the  other  party  that  amounts  to  an 
acquiescence  in  that  delay,  the  court  wlU  not 
compel  a  specific  performance.  Kent  Ch-.  in 
B^fudiet  V.  LyneK,  1  John.  Ch.  B.  870. 
7.  Same— Demand  Set  Up  In  Answer.t— Though  S  aeu 
up  his  demand  for  specific  performance,  by 
answer  to  a  bill  by  P  asking  for  partition,  it  la 
still  an  application  for  equitable  aid.  and  Is  to  be 
governed  by  the  settled  rules  appropriate  to  bills 
for  specific  performance:  and  the  court  will  not 
leave  S  to  bring  his  suit  but  will  terminate  the 
controversy,  by  adjudicating  the  rights  of  the 
parties,  and  administering  such  relief  aa  may  be 
appropriate  to  the  equity  forum. 

This  case  was  heard  at  the  Augtist  term 
of  the  court  at  Staunton,  thoug^h  the  deci- 
sion was  made  at  the  November  term  of  the 
court  at  Richmond. 

In  September  1865,  John  K.  Booten  insti- 
tuted a  suit  in  the  Circuit  court  of  the 
county     of     Augusta,     against    Frederick 

*See  principal  case  distinguished  In  Smith  v. 
Profitt  82  Va.  848. 1  S.  E.  Rep.  87. 

tSpedflc  Performance— Hardship.— In  I>yerv.  Duffy, 
89  W.  Va.  169. 19  S.  E.  Rep.  644.  the  court  said :  "Courts 
of  equity  will  not  exercise  jurisdiction  in  specific 
performance  where  it  would  impose  hardship  on 
people  not  censurable  in  condact  and  where  the 
circumstances  and  condition  of  things  have  so 
changed  as  to  make  it  work  loss  and  hardship  to 
them.  Bowles  v.  Woodson,  8  Gratt  78;  Booten  v. 
Scheffer,  21  Gratt  474;  Clay  v.  Deskins.  96  W.  Va.  SSOi 
15  S.  E.  Rep.  86." 

tSame— Demand  5et  Up  In  Answer.— In  Llghtner  v. 
Liightner  (Va.),  23  S.  E.  Rep.  302.  the  courtsaid:  'The 
demand  for  specific  performance  may  be  set  up  in 
an  answer  to  a  bill  i^sking  partition,  but  it  is  still  an 
application  for  equitable  aid,  and  is  to  be  governed 
by  settled  rules  appropriate  to  bills  for  specific 
performance.    Booten  v.  Scheffer.  21  Gratt  474." 

Same-laadeqaate  Couslderatloii.— See  foot-moU  to 

Hale  V.  Wilkinson,  21  Gratt  76. 
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Scheffer,  for  a  partition  of  real' estate  in 
the  town  of  Staunton,  known  as  the  Vir- 
ginia hotel.  On  the  19th  of  November  1863, 
Booten  entered  into  an  agreement  under 
seal,  with  Frederick  Scheffer,  by  which 
Booten  sold  to  Scheffer  and  covenanted  to 
convey  to  him  a  fee  simple  with  general 
warranty,  one  moiety  of  the  Virginia  hotel, 
at  $42,500,  and  all  the  furniture  and  fixtures 
at  $40,060.  Said  purchase  money  to  be 
paid  in  three  equal  instalments,  at  six, 
twelve  and  eighteen  months  from  the  date, 
to  be  secured  by  the  bonds  of  Scheffer  of 
equal  date  with  the  agreement,  and  bearing 
interest  from  that  time,  and  the  withhold- 
ing of  the  legal  title  to  the  real  estate  until 
the  whole  of  said  purchase  money  shall 
have  been  paid.  But  the  privilege  was  re- 
served to  Scheffer  to  pay  the  whole  or  any 
part  of  said  purchase  money  at  any  time 
thereafter,  without  respect  to  whether  said 
bonds  had  become  due  or  not.  And  the  said 
purchase  money  might  be   paid  from 

476  time  to  time  *in  such  funds  as  should 
be  current  or  receivable  in  payment 

of  Virginia    State  taxes  at  the  respective 
dates  or  times  of  payment. 

It  was  further  agreed,  that  Booten  would 
rent  to  Scheffer,  the  other  undivided  moiety 
of  the  said  real  estate  for  one  year  from  the 
date,  with  the  privilege  to  Scheffer  to  ex- 
tend the  lease  to  two  or  three  years,  upon 
his  giving  notice  of  his  election  sixty  days 
before  the  end  of  each  year ;  and  for  this 
lease  Scheffer  was  to  pay  $4,000  a  year  in 
like  current  funds.  And  it  was  further 
agfreed,  that  Scheffer  might  at  his  election, 
to  be  made  at  any  time  within  one  year 
from  the  date  of  the  agreement,  purchase 
the  remaining  undivided  moietv  of  said  real 
estate,  at  the  like  sum  of  $42,500,  to  be 
secured  and  paid  for  in  the  same  manner  as 
above  stipulated  in  respect  to  the  one-half 
already  purchased  by  him.  And  in  that 
event  Scheffer  was  to  pay  no  rent  up  to 
the  time  of  making  such  purchase,  but  the 
purchase  money  bonds  were  to  bear  legal 
interest  from  the  date  of  the  agreement. 

And  it  was  further  agreed,  that  in  part 
satisfaction  of  the  property,  real  and  per- 
sonal, that  day  sold  to  Scheffer,  Booten  was 
to  receive  from  him  certain  slaves  named, 
at  the  price  of  $34,500. 

The  bill  sets  out  the  agreement,  the  exe- 
cution of  the  bonds  by  Scheffer,  each  for 
$16,000,  which,  with  the  slaves,  made  up 
the  amount  of  the  purchase  money  for  the 
one  moiety  of  the  real  estate  and  the  per- 
sonal property;  says  that  large  payments 
have  been  made  upon  the  bonds,  but  that 
on  the  said  bonds  and  one  year's  rent  at 
$4,000,  Scheffer  is  still  largely  indebted  to 
the  plaintiff.  That  by  the  terms  of  the 
agreement  the  title  was  to  be  withheld  until 
the  purchase  money  was  paid,  and  that  no 
conveyance  of  the  property  had  been  made, 
but  he  was  ready  to  make  it  whenevet* 
Scheffer  could  show  that  the  purchase 
money  had  been  fully  paid. 

The  plaintiff  further  alleged  that  Scheffer 
did  not  elect  to  extend  the  lease  beyond 

477  the  first  year,  nor  did  he  elect  *within 


the  year  from  the  date  of  the  agree- 
ment, to  purchase,  nor  has  he  purchased 
the  remaining  undivided  moiety  of  the  said 
real  property ;  but  the  plaintiff  was  still  the 
owner  thereof  and  tenant  in  common  with 
Scheffer.  That  since  the  expiration  of  the 
year,  and  since  the  affairs  of  the  South  had 
become  desperate,  Scheffer  fraudulently 
pretends  that  he  had  purchased  the  property 
in  pursuance  of  the  privilege  of  election 
given  him  by  said  contract;  but  the  plain- 
tiff expressly  denies  that  he  has  done  it.  It 
could  only  be  done  by  a  new  instrument  in 
writing,  signed  by  the  parties  as  required 
by  the  statute  of  frauds:  or  if  this  was  not 
necessary,  clearly  by  the  terms  of  the 
agreement,  bonds  were  to  be  executed  for 
the  purchase  money.  And  he  denies  that 
any  new  written  contract  has  been  executed 
or  proposed  by  Scheffer,  or  any  tender  made 
to  the  plaintiff  of  bonds  by  which  said  ad- 
ditional purchase  money  was  to  be  secured. 
The  prayer  of  the  bill  is  for  an  account  of 
rents  and  profits,  and  of  the  purchase  money 
remaining  due,  for  the  execution  of  the 
contract,  and  for  partition  of  the  real  estate 
either  in  kind  or  by  a  sale,  as  the  court 
should  deem  best. 

Scheffer  answered  the  bill.  He  says  that 
he  made  the  contract  and  received  posses- 
sion of  the  property;  that  he  had  paid  in 
slaves  $34,500,  and  had  given  his  bonds  for 
the  residue  of  the  purchase  money,  on  which 
he  had  made  large  payments,  the  items  and 
amount  of  which  are  shown  by  a  statement 
he  exhibits.  That  it  is  true  he  did  not  elect 
to  extend  the  lease  created  by  the  contract 
of  November  19th,  1863,  beyond  the  first 
year;  but  it  is  not  true  that  he  did  not  elect 
within  one  year  from  the  date  of  the  con- 
tract, to  purchase  or  that  he  had  not  pur^ 
chased  the  remaining  undivided  moiety  of 
said  real  estate  from  the  plaintiff.  On  the 
contrary,  he  expressly  affirms  that  he  did, 
within  one  year  from  the  date  of  said  con- 
tract, elect  to  purchase  and  did  purchase 
the  same  on  the  terms  of  the  said  con- 
478  tract,  and  that  he  *repeatedly  notified 
the  plaintiff  of  such  election,  both 
orally  and  in  writing.  That  he  is  advised 
that  for  such  election  no  formality  was  re- 
quired, nor  any  consultation  with  the  plain- 
tiff, nor  any  instrument  in  writing  signed 
by  the  parties  and  providing  for  a  new  sale. 
And  he  is  advised  that  the  election  having 
been  once  made,  the  execution  of  bonds, 
for  which  no  sureties  were  required,  was 
not  of  the  essence  of  the  contract ;  and  that 
even  if  he  had  been  in  default  as  to  their 
execution,  it  would  not  have  effected  his 
rights  under  the  contract. 

He  further  says  that  the  plaintiff  pur- 
chased the  property  from  George  L#.  Peyton, 
and  his  bonds  for  the  purchase  money  were 
outstanding  at  the  time  of  the  sale  to  the 
respondent.  The  defendant  made  large 
payments  upon  these  bonds  with  the  con- 
sent of  the  plaintiff,  and  of  themselves 
these  payments  amounted  to  the  full  amount 
of  all  that  was  due  from  the  defendant  on 
the  original  contract.  The  purchase  of  the 
second  half  of  the  real  estate,    however,  re- 
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quired  a  larg'e  additional  sum  to  be  paid  to 
the  plaintiff,  and  it  was  in  regard  to  this 
that  all  subsequent  negotiations  and  cor- 
respondence between  him  and  the  plaintiff 
took  place. 

He  refers  to  the  kind  of  funds  in  which 
by  the  agreement  the  purchase  money  was 
payable,  and  his  right  to  pay  at  any  time, 
and  insists  that  the  second  purchase  was 
governed  by  these  provisions;  and  he  says 
he  was  anxious  from  the  time  he  determined 
to  take  the  whole  property,  to  exercise  these 
privileges  of  paying  the  whole  in  advance 
and  in  Confederate  currency,  and  the  plain- 
tiff was  equally  desirous  to  avoid  such  pay- 
ment. He  took  the  ground  that  Confederate 
money  was  not  current  and  receivable  for 
taxes,  and  when  driven  from  that  ground, 
he  resorted  to  the  humiliating  expedient  of 
dodging  and  avoiding  the  respondent,  in 
the  hope  to  escape  such  payment  or  any 
tender  of  it.  That  the  respondent,  though 
often  prevented  from  access  to  the  plaintiff 
by  the  accidents  of  war  or  by  his 
479  active  avoidance,  was  at  last  *success- 
ful  in  meeting  him  and  making  a  full 
tender  of  the  entire  sum  due  upon  the  whole 
property,  in  Confederate  treasury  notes, 
which  were  at  the  time  current,  receivable 
for  Virginia  State  taxes,  and  bankable  in 
all  the  Virginia  banks.  And  he  is  ready 
and  has  been  ready  at  all  times  to  produce 
the  Confederate  currency  due  upon  the  con- 
tract and  tendered  in  discharge  of  it. 

He  says  further  that  since  the  beginning 
of  this  controversy  he  has  learned  that  there 
are  liens  upon  the  property;  which  the 
plaintiff  is  bound  to  discharge  as  part  of 
his  obligations  to  make  to  the  respondent  a 
good  title  under  their  contract. 

It  appears  from  the  evidence  that  the 
Virginia  hotel  was  worth  before  the  war 
from  forty  to  fifty  thousand  dollars.  The 
furniture  when  it  was  new  was  worth 
$10,000,  but  when  sold  to  Scheffer  it  was 
old  and  much  worn.  A  few  weeks  before 
the  sale  to  Scheffer,  Booten  had  purchased 
the  property  from  the  Peytons  at  $100,000; 
of  which  sum  he  paid  in  cash  $50,000,  and 
executed  his  four  bonds,  each  for  $12,500, 
payable  in  three,  six,  nine  and  twelve 
months,  in  such  funds  as  may  be  current 
at  the  time  of  payment.  After  his  sale  to 
Scheffer,  Booten  directed  the  Peytons  to 
receive  any  money  Scheffer  might  desire 
to  pay  upon  these  bonds ;  and  Scheffer  did 
pay  the  whole  amount  thereof.  The  parties 
do  not  agree  as  to  when  these  bonds  were 
paid ;  but  John  H.  Peyton  states  that  the 
whole  amount,  except  $2,000,  was  paid  be- 
fore the  1st  of  April  1864. 

The  plaintiff,  at  the  instance  of  the  de- 
fendant, as  is  probable,  though  the  record 
does  not  show  it,  filed,  under  oath,  seven 
letters  which  he  received  from  Scheffer 
within  twelve  months  from  the  date  of  the 
contract;  which  he  says  are  all  the  letters 
he  received  from  him  in  that  time.  The 
first  letter  has  nothing  in  relation  to  the 
questions  in  issue  in  this  cause.  The  sec- 
ond, bearing  date  February  11th,  1864,  after 
speaking   of   several   other  matters,   says :  | 


''I4.  Peyton  was  here,  and  I  paid  him 

480  *your  due  bill  for  $1,734,  and  wiU  pay 
your  first  note  by  court."    The  third, 

dated  February  18th,  towards  the  closCt  says : 
'*!  want  to  square  up  with  you  as  near  as 
possible  by  the  1st  of  April."  On  the  25th 
of  February  he  says :  *  *  I  paid  to-day  your 
note  for  $12,500,  with  interest,  to  G.  L. 
Peyton;"  and  again:  **I  am  trying  to  turn 
everything  into  money  I  can,  and  expect  to 
pay  you  nearly  off  between  now  and  the  1st. 
I  am  going  down  next  week  to  Woodstodc 
to  have  a  sale  there  at  March.  Maj.  Briscoe 
wants  to  buy  my  Shepherdstown  negroes, 
and  if  I  succeed  I  will  t>e  able  to  take  the 
other  half  of  you  at  once. "  Andag^in:  '*! 
am  afraid  the  currency  bill  don't  set  very 
well  on  G.  I4.  Peyton,  as  he  took  the  money 
very  reluctantly ;  but  I  suppose  he  will  have 
plenty  of  company  of  gentlemen  who  have 
to  invest."  Under  date  of  May  7th  he 
writes:  **On  my  arrival  home  I  went  to  the 
clerk's  ofSce  and  examined  our  agreement, 
and  find  I  am  right  in  my  construction ;  and 
so  says  my  lawyer.  I  send  yon  herewith  a 
copy,  so  you  can  show  it  to  yours.  While  I 
am  disposed  to  do  everything  in  my  power 
to  keep  on  good  terms  with  you,  and  do 
everything  that  is  strictly  honorable,  yet  I 
cannot  sacrifice  my  own  interest  to  protect 
the  interest  of  others ;  and  while  you  ex- 
pected for  Peyton  to  come  up  to  the  mark 
with  you,  you  ought  to  do  the  same  with 
me,  and  ought  to  be  willing  either  to  invest 
or  financier  a  little  on  the  three  weeks' 
profits  on  your  investment  in  the  Virginia 
hotel.  While  I  will  have  no  diflSculty  in 
exchanging  my  certificates  or  four  percent, 
bonds  for  ^ve  dollar  notes,  yet  I  wiU  make 
the  following  proposition  to  you :  if  yon 
will  take  $6,000  in  four  per  cent,  bonds  to- 
wards squaring  up  the  purchase  of  the  other 
half  and  the  first  payment  due  you,  I  will 
only  require  you  to  take  another  payment 
in  five  dollar  notes,  and  let  the  last  payment 
stand  until  fall  or  winter,  and  pay  it  in  new 
issue.  But  should  you  do  as  you  did  before, 
and    treat  my   letter  with  silent  con- 

481  tempt,  you  may  rest   assured  *that   I 
shall  pay  you  the  whole  amount   due 

you  in  fives,  and  if  you  get  to  dodging  me, 
you  will  have  to  get  into  a  cave  in  the 
mountains. ' '  The  extract  from  the  agree- 
ment which  he  sends  with  this  letter,  is 
that  as  to  the  kind  of  funds  in  which  the 
purchase  money  might  be  paid. 

Under  date  of  May  10th,  1864,  Scheffer 
again  writes :  ^*  Yours  of  the  9th  inst.  is  at 
hand,  and  from  the  length  or  tone  of  your 
letter  I  infer  that  you  are  in  a  bad  humor, 
or  offended  at  some  jocular  remarks  in  my 
letter.  If  there  is  a  difference  between  us 
in  construing  our  agreement,  it  is  an  hon- 
est difference  on  my  part,  otherwise  I  should 
certainly  have  paid  you  up  before  the  1st  of 
April,  had  I  not  been  satisfied  that  I  could 
pa^  you  in  fives  until  the  IDth  of  June. 
Still,  if  you  are  not  compelled  to  take  them 
I  shall  not  think  hard  of  you,  and  hope  yon 
will  not  think  hard  of  me  if  you  are.  I 
shall  make  my  arrangements  now  to  square 
up,    as  I   cannot   let  thirty-eight  or  forty 
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thousand  dollars  hang  over  me  vrith  the 
future  prospect  of  money  matters,  when  I 
can  sell  off  a  good  deal  of  mj  property  now 
for  such  funds  as  will  pay  State  tieizes." 

Under  date  of  July  6th,  1864,  he  writes : 
*'In  regard  to  our  money  matters  you  have 
succeeded  to  outgeneral  me,  yet  I  do  not 
consider  it  a  feat  of  great  shrewdness;  it 
was  only  a  breach  of  confidence  and  trust  I 
had  reposed  in  you.*'  .  .  **The  only 
oversight  I  made  was  that  I  took  your  word, 
and  did  not  reduce  it  to  writing,  that  when- 
ever I  was  ready  to  make  payment,  that  I 
could  deposit  it  here  in  bank,  and  not 
compel  me  to  come  to  Luray  to  make  you  a 
tender."  .  .  **As  you  expected  to  pay 
Peyton  in  the  old  currency,  you  could  expect 
nothing  else  from  me,  as  you  did  not  expect 
t>etter  currency  of  me,  at  the  time  of  our 
contract,  than  you  expected  to  pay,  because 
every  man  who  paid  war  prices  for  property 
expected  to  pay  it  in  war  money. 
482  *You  had  no  expectation  to  get  $25,000 
advance  and  an  improved  currency." 

There  are  several  witnesses  who  speak  of 
conversations  with  Booten,  in  which  he  said 
he  had  sold  the  property  to  Scheffer;  but 
there  is  some  uncertainty  as  to  the  time  of 
these  conversations,  extending  from  the  1st 
of  AprU  to  July.  There  are  also  others  who 
prove  messages,  and  one  of  them  proves  the 
delivery  of  a  letter  from  Scheffer  to  Booten, 
to  tell  him  to  come  up  that  he  was  ready  to 
pay  him.  Some  of  the  messages,  and  prob- 
ably all,  were  after  the  1st  of  April,  and 
the  letter  was  in  June.  In  one  instance 
Booten  said  he  knew  what  Scheffer  wanted ; 
that  he  wanted  to  pay  him  some  five  dollar 
notes,  and  he  did  not  intend  to  take  them 
if  he  could  get  shut  of  it.  In  October  or 
November  1864,  to  another  witness  he  said 
he  had  received  a  letter  from  Scheffer  stat- 
ing he  had  his  money  for  him ;  and  Booten 
remarked — it  was  customary  for  a  man  who 
owed  money  to  hunt  up  th^  creditor.  There 
was  evidence  that  at  one  time  on  the  cars 
at  Gordonsville,  near  the  end  of  March 
1864,  Booten  went  to  another  part  of  the 
car,  when  Scheffer,  who  was  on  the  plat- 
form, came  to  the  window  to  speak  to  the 
witness,  and  after  Scheffer  had  left,  Booten 
returned  and  said  to  the  witness  he  had  sold 
his  entire  interest  in  the  hotel  to  Scheffer, 
who  owed  him  a  considerable  sum,  but  he 
did  not  wish  to  see  him  till  after  the  1st  of 
April,  when  the  new  issue  would  be  out. 

It  appeared  further  that  after  the  sale 
Booten  lived  in  Luray,  in  Page  county,  but 
had  a  shop  in  Mount  Sidney,  about  ten 
miles  from  Staunton,  from  January  1864 
until  the  fall  of  that  year ;  where  he  was 
manufacturing  saddles  and  harness  for  the 
Confederate  Government;  and  that  he  was 
frequently  at  that  place.  It  also  appeared 
that  he  was  several  times  in  Staunton  dur- 
ing that  period.  Scheffer  lived  in  Staunton, 
hut  he  had  property  in  Woodstock,  in  Shen- 
andoah county,  where  he  was  carrying  on 
business;  and  he  was  frequently  at 
483  that  *place  between  November  1863 
and  November  1864;  and  the  access 
to  Luray  from  Staunton  during  that  period 


was   open   except   for   about   two  or  three 
weeks. 

It  was  further  stated  by  one  witness  that 
in  a  conversation  with  Scheffer  in  Wood- 
stock, the  time  of  which  he  could  not  state, 
but  it  was  probably  in  the  summer  of  1864, 
Scheffer  said  he  had  purchased  the  Virginia 
hotel,  and  had  the  money  to  pay  for  it. 
Witness  remarked  that  he  had  better  pay  it 
then.  Scheffer  said  he  thought  he  would 
make  use  of  it  in  another  speculation  first. 
And  another  witness,  who  was  a  merchant  in 
LfUray,  stated  that  in  December  1864  he  saw 
Scheffer  in  Richmond  frequently.  He  asked 
witness  about  Booten,  and  said,  *'John  K. 
Booten  had  been  dodging  him,  that  he 
wanted  to  pay  him  some  money,  and  that  in 
consequence  of  Booten 's  dodging  him  he 
had  been  unable  to  do  so. "  We  happened 
in  the  auction  room  of  Robinson.  Adams  & 
Co.  Witness  was  buying  some  goods,  and 
so  was  he.  He  brought  to  witness  samples 
of  a  lot  of  tobacco  which  he  said  he  had 
purchased,  and  observed  to  witness  that  he 
had  intended  to  pay  John  K.  Booten  some 
money,  but  upon  reflection  he  had  concluded 
to  invest  it  in  tobacco,  cotton,  &c. ;  that 
the  money  had  not  got  quite  bad  enough ; 
that  he  wanted  it  to  get  a  little  worse  be- 
fore he  paid  him.  Witness  thinks  that  in 
one  of  the  conversations  with  witness,  he 
said  when  he  bought  the  property  the  money 
was  worth  twenty  cents  in  the  dollar ;  that 
then  it  was  worth  about  five  cents,  and  he 
wanted  to  keep  it  until  it  got  down  to  one 
or  two  cents  in  the  dollar  before  he  paid 
him.  It  was  proved  that  in  the  month  of 
February  1865,  Scheffer  made  to  Booten  in 
Staunton  a  tender  of  $38, 000  in  Confederate 
treasury  notes  of  the  new  issue,  as  the  sum 
due  for  the  balance  of  the  purchase  money 
upon  the  Virginia  Hotel,  which  Booten  re- 
fused to  receive ;  and  it  was  placed  in  the 
Bank  of  the  Valley,  in  Staunton,  on  de- 
posit. 

It  was  agreed  by  the  counsel  in  the 
484  cause,  that  after  ^the  passage  of  the 
act  of  February  17th,  1864,  by 
the  Confederate  congress,  entitled  an  act 
to  reduce  the  currency  and  to  authorize  a 
new  issue,  which  act  was  admitted,  the 
currency  then  in  circulation,  consisting 
wholly  of  Confederate  treasury  notes,  was 
called  the  **old  issue,"  and  the  currency  au- 
thorized by  that  act  was  called  the  **new 
issue:"  that  the  notes  over  five  dollars  at 
once,  upon  the  passage  of  the  act,  became 
depreciated,  and  to  a  great  extent  uncurrent, 
and  that  after  April  1st,  1864,  the  five  dol- 
lar notes  underwent  the  same  process.  And 
that  the  Virginia  I^egislature  at  Richmond 
passed  the  acts  of  March  22, 1862,  February 
28,  1863,  September  14,  1863,  and  March  4, 
1864,  providing  for  payment  of  State  taxes 
in  Confederate  money. 

In  the  progress  of  the  cause  a  commis- 
sioner was  directed  to  settle  the  accounts 
between  the  parties,  and  also  to  enquire 
and  report  what  liens  there  were  upon  the 
property.  The  commissioner,  assuming 
that  Scheffer  had  purchased  the  whole  of 
the   Virginia  Hotel,   reported  that  he  was 
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indebted  to  Booten  on  the  7th  of  February 
1864,  $36,806.44,  and  on  the  15th  of  December 
of  the  same  year,  $36,225.83;  and  reducing 
this  sum  to  good  money  at  the  rate  of  six- 
teen for  one,  as  of  the  19th  of  November 
1863,  the  date  of  the  contract,  there  was  due 
from  Scheffer  to  Booten  $2,264.11,  with  in- 
terest from  said  15th  of  December.  The 
commissioner  further  reported  that  he  had 
not  been  able  to  ascertain  certainly  the 
liens  upon  the  property  which  remained 
unpaid ;  but,  so  far  as  yet  ascertained,  it 
does  not  appear  that  there,  are  such  liens  to 
an  amount  greater  than  $7,000.  Both  the 
plaintiff  and  the  defendant  excepted  to  the 
report;  but  it  is  unnecessary  to  state  them. 
The  cause  came  on  to  be  heard  on  the  30th 
of  June  1868,  when  the  court  confirmed  the 
commissioner's  report,  and  fixing  the 
amount  due  from  Scheffer  at  $2,264.11,  with 
interest  due  thereon  from  the  15th  of  De- 
cember 1864,  as  stated  by  the  commis- 

485  sioner,  decreed  *that  upon   the   filing 
among  the   papers   in   the  cause  of  a 

deed  from  Booten  to  Scheffer,  conveying 
an  unincumbered  title  to  the  said  Virginia 
Hotel  property,  Scheffer  should  pay  Booten 
the  said  sum  of  $2,264.11,  with  interest  from 
the  15th  of  December  1864,  till  paid ;  which 
sum  of  money  should  constitute  a  charge 
upon  said  property.  And  the  commissioner 
was  directed  to  call  in  the  creditors  holding 
liens  upon  the  property  by  publication  for 
four  weeks  in  a  newspaper,  and  report  upon 
said  liens  as  speedily  as  possible.  From 
this  decree  Booten  applied  for  and  obtained 
an  appeal  to  this  court. 

James  W.  Green   and   Williams,    for   the 
appellant. 

Baldwin  and  Cochran,  for  the  appellees. 

STAPLES,  J.  In  considering  this  case  I 
shall  concede  that  the  appellee  within  the 
appointed  time  made  his  election  to  pur- 
chase the  property  in  controversy,  and  that 
he  duly  notified  the  appellant  of  the  fact. 
This,  however,  did  not  comprise  the  whole 
duty  of  the  appellee ;  under  his  contract  he 
was  required  to  do  something  more.  So 
soon  as  he  elected  to  make  the  purchase,  it 
was  incumbent  upon  him  to  pay  the  entire 
amount  of  the  purchase  money,  or  to  exe- 
cute his  bonds  and  promptly  discharge  them 
as  they  respectively  arrived  at  maturity. 
Has  he  shown  such  compliance  with  his 
contract  as  entitles  him  to  the  assistance 
of  a  court  of  equity,  or  such  circumstances 
of  excuse  as  relieve  him  of  the  obligation  of 
performance?  No  one  can  read  this  rec- 
ord without  the  clearest  conviction  that 
the  appellee  in  exercising  his  right  of  elec- 
tion was  mainly  influenced  by  the  hope  of 
deriving  an  undue  advantage  from  the  act 
of  the  Confederate  Congress  reducing  the 
currency  one-third  in  value ;  that  it  was  his 
deliberate  purpose  to  force  upon  the  appel- 
lant this  currency  at  its  nominal  value  in 
payment  of  the  purchase  money,  and  fail- 
ing in  this  project,  he  was  deliberately 
neglectful  of  the   obligations   of  his 

486  contract  until  *the  currency  had  be-  | 


come  almost  entirely  worthless  by  the 
rapidly  declining  fortunes  of  the  Confed- 
eracy. In  this  connection  it  may  be  proper 
to  consider  the  legislation  referred  to  as  a 
part  of  the  history  of  the  times,  and  as  ex- 
planatory to  some  extent,  of  the  motives 
and  conduct  of  the  parties.  By  the  act  of 
February  17,  1864,  the  holders  of  the  treas- 
ury notes  above  the  denomination  of  five 
dollars  were  allowed  until  the  1st  day  of 
April,  to  fund  the  same  in  four  per  cent, 
registered  bonds ;  on  all  such  notes  not  so 
funded,  a  tax  of  33)^  cents  was  levied  for 
every  dollar  promised  on  the  face  of  such 
notes,  and  holders  were  authorised  to  ex- 
change them  for  the  new  issue  at  the  rate 
of  three  of  the  former  for  two  of  the  latter. 
The  same  provisions  were  substantially 
enacted  in  respect  to  the  notes  of  the  de- 
nomination of  five  dollars,  except  that  the 
holders  were  allowed  until  the  first  of 
July  to  fund  the  same.  The  effect  of  this 
legislation  upon  the  currency  will  be  re- 
membered by  all  familiar  with  the  history 
of  that  period.  Thenceforth  it  was  not  re- 
ceived in  the  payment  of  debts,  or  in  the 
purchase  of  property,  except  at  its  legal  rate 
of  depreciation.  So  far  as  this  record  dis- 
closes, throughout  the  year  1864,  the  appel- 
lee did  not  evince  the  slightest  anxiety  to 
comply  with  his  contract  unless  he  could 
use  this  currency  as  a  medium  of  payment. 
In  his  letter  of  the  25th  February,  he  shows 
that  he  is  well  informed  touching  the  pro- 
visions of  the  act  of  Congress ;  and  then, 
for  the  first  time,  he  discloses  his  purpose 
to  purchase  the  property  now  the  subject  of 
controversy.  In  his  letters  of  May  7th, 
May  10th,  and  July  6th,  he  insists  npon  his 
right  to  pay  the  purchase  money  in  the  old 
currency,  and  in  one  of  these  letters  he 
quotes  certain  provisions  of  the  contract  in 
vindication  of  his  opinion.  It  is  apparent 
from  the  whole  correspondence,  that  it  was 
his  determination  not  only  to  pay  in  this 
currency,  but  to  exercise  this  privilege  from 
time  to  time  down  to  the  10th  of  June,  as 
best  suited  his  convenience  and  his 
487  interests;  thus  forcing  *upon  the  ap- 
pellant the  necessity  of  funding 
within  twenty  days  the  notes  received,  or 
of  submitting  to  a  loss  of  one-third  of  the 
purchase  money  in  exchanging  it  for  the 
new  currency.  If,  at  the  close  of  this  cor- 
respondence on  the  6th  of  July,  the  appellee 
had  filed  his  bill  demanding  a  specific  per- 
formance, it  is  clear  that  a  court  of  equity 
would  not  have  afforded  him  relief  upon 
the  terms  suggested  in  these  letters.  The 
appellee  did  not  propose  to  apply  the  treas- 
ury notes  in  payment  according  to  their 
fixed  legal  value.  His  purpose  was  to  com- 
pel the  appellant  to  receive  them  at  their 
nominal  rates,  in  other  words,  to  accept  as 
of  the  value  of  one  dollar,  a  currency  worth, 
by  operation  of  law,  only  two-thirds  of  a 
dollar.  Under  the  provisions  of  the  contract 
the  appellee  was  authorised  to  pay  in  such 
funds  as  should  be  current,  or  receivable  in 
payment  of  Virginia  State  taxes  at  the  re- 
spective dates  or  times  of  payment.  It  is 
notorious  that  these  notes  were  not  cnrrent 
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after  the  passage  of  the  act  in  question, 
except  at  the  value  fixed  by  that  act.  Were 
they  receivable  in  payment  of  State  taxes? 
A  simple  reference  to  the  legislation  of  that 
period  will  answer  the  question.  By  an  act 
of  the  Virginia  legislature,  passed  March 
3d,  1864,  the  act  of  September  3d,  1863,  au- 
thorizing the  receipt  of  Confederate  notes 
in  payment  of  taxes,  was  repealed,  and  in 
lieu  thereof  it  was  enacted  that  treasury 
notes  issued  prior  to  the  1st  of  April  1864 
should  be  received  in  payment  of  taxes  and 
other  public  dues  until  10th  of  December 
1864;  but  only  at  the  rate  of  sixty-six  and 
two-third  cents  for  each  dollar  of  said  notes. 
It  is  clear,  then,  that  the  appellee,  in  offer- 
ing this  currency  at  its  nominal  value,  was 
not  acting  in  compliance  with  his  contract 
in  its  letter  or  spirit.  He  was  attempting 
to  impose  terms  which  the  appellant  was 
well  justified  in  rejecting.  His  offer  of 
performance  gave  him  no  claim  to  the  in- 
terposition of  a  court  of  equity.  Does  the 
evidence  place  his  conduct,  subsequent 
488  to  the  1st  of  July,  in  a  *more  favora- 
ble aspect?  It  will  be  observed  that 
the  appellee's  letter  of  the  6th  of  July  makes 
no  demand  for  the  performance  of  the  con- 
tract, it  contains  no  promise  to  pay  the 
purchase  money,  or  any  part  of  it,  nothing 
is  said  in  regard  to  the  execution  of  the 
bonds.  As  the  appellee  had  been  defeated 
in  his  effort  to  pay  in  the  old  currency,  it 
was  to  be  expected  that  some  new  arrange- 
ment would  be  suggested,  some  proposition 
made,  in  regard  to  the  payment  of  the  pur- 
chase money  or  the  execution  of  the  bonds. 
But  nothing  of  the  kind  is  intimated,  and 
the  reader  might  reasonably  conclude  that 
the  appellee  no  longer  considered  himself 
bound  by  the  contract.  Nor  do  we  hear 
from  him  until  February  1865,  with  the 
single  exception  of  the  message  sent  to  the 
appellant  in  November  1864,  that  his  money 
was  ready  for  him.  To  this  the  appellant, 
I  think,  very  properly  replied,  **that  it  was 
customary  for  the  man  who  owed  the  money 
to  hunt  up  the  creditor. ' '  Certainly  it  cannot 
be  inferred  from  this  that  the  appellant  was 
unwilling  to  receive  the  money  then  in  cir- 
culation. All  the  circumstances  show,  the 
letters  clearly  indicate,  that  his  only  objec- 
tion was  to  the  currency  embraced  by  the 
provisions  of  the  act  of  Congress.  If  the 
appellee  was  honestly  desirous  of  fulfilling 
his  obligations,  why  did  he  not  seek  the 
appellant  in  person  and  make  the  tender. 
It  was  said  that  the  appellant  resorted  to 
the  humiliating  expedient  of  dodging  the 
appellee  to  escape  a  tender  of  the  currency. 
There  is  some  evidence  that  on  one  occasion, 
in  the  early  spring,  the  appellant  attempted 
to  avoid  an  interview  with  the  appellee, 
probably  with  the  object  suggested.  But 
there  is  no  pretence  that  this  was  done 
at  any  subsequent  period.  The  appellant 
was  in  Staunton  on  the  26th  and  28th  of 
April,  and  had  repeated  interviews  with 
the  appellee.  It  is  not  pretended  there  was 
any  offer  to  pay  on  either  of  these  occasions. 
He  was  oftentimes  at  Mount  Sidney,  ten 
miles  distant  from   Staunton,   engaged   in 


the    manufacture   of   articles   for  the 

489  *govemment,  as  was   well  known  to 
the  appellee.     He   resided    at    Luray, 

in  Page  county,  only  twenty  miles  from 
Woodstock,  where  the  appellee  spent  a  large 
portion  of  his  time  in  the  year  1864.  The 
appellee  had  no  difiiculty  in  sending  mes- 
sages and  letters  by  mail  and  by  private 
hand.  In  his  letter  of  July  6th  he  laments 
he  had  not  in  the  contract  reserved  the 
right  to  make  a  deposit  of  the  money  in  a 
Staunton  bank,  instead  of  being  compelled 
to  go  to  Luray  to  make  a  tender.  But  he 
took  care  never  to  go  to  Luray.  He  admits 
his  obligation  to  seek  the  creditor.  Why  did 
he  fail  to  do  so.  The  evidence  furnishes  an 
easy  explanation  of  his  motives  and  his 
conduct.  He  preferred  to  invest  his  funds 
in  the  more  profitable  and  remunerative 
business  of  trade  and  speculation.  It  is 
proved  that  in  the  autumn  of  1864  he  boasted 
that  he  had  the  money  to  pay  for  the  prop- 
erty ;  and  being  advised  that  he  had  better 
do  so,  he  expressed  his  intention  first  to 
make  use  of  it  in  another  speculation.  And 
in  December  1864,  he  declared  that  he  had 
intended  paying  the  appellant  some  money, 
but  upon  reflection  he  had  concluded  to  in- 
vest it  in  cotton  and  tobacco ;  that  the  money 
was  not  quite  bad  enough  yet;  that  he 
wished  it  to  get  a  little  worse ;  that  it  was 
worth  twenty  cents  in  the  dollar  when  he 
made  the  purchase;  at  that  time  it  was 
worth  about  six  cents ;  and  he  intended  to 
keep  it  until  it  was  depreciated  to  one  or 
two  cents  in  the  dollar  before  he  paid  the 
appellant.  Accordingly,  we  find  him  for  the 
first  time  seeking  his  creditor,  taking  with 
him  a  witness,  and  making  a  formal  tender 
in  February  1865,  when  the  currency  was 
depreciated  in  the  ratio  of  sixty-five  dollars 
for  one.  And  in  his  answer  he  gravely  de- 
clares, that  though  often  prevented  from 
access  to  complainant  by  the  accidents  of 
war  and  by  his  active  avoidance,  he  was  at 
last  successful  in  meeting  him  and  making 
a  full  tender  of  the  entire  sum  due  upon  the 
whole  property  in  Confederate  treasury 
notes.     And  this  tender  thus  made,  is 

490  relied  on  as  *giving  the  appellee  a  clear 
equity  to  a  conveyance  of  the  whole 

property  free  from  all  incumbrances.  In 
my  judgment  it  is  not  entitled  to  the 
slightest  consideration,  because  made  long 
after  the  maturity  of  two  instalments  of 
the  purchase  money,  and  because  made  not 
in  the  conscientious  discharge  of  the  obli- 
gation of  his  contract,  but  in  accordance 
with  a  deliberate  purpose  to  impose  upon 
the  appellant  a  currency  which  had  sub- 
stantially ceased  to  perform  the  functions 
of  a  circulating  medium.  The  appellee  was 
in  default  in  regard  to  the  instalment  of 
fourteen  thousand  dollars  due  in  May  1864, 
and  he  was  also  in  default  in  regard  to  the 
like  sum  due  in  November  following;  and 
this  too  of  deliberate  will  and  purpose.  His 
reparation  for  this  delay  was  a  tender  of 
forty-two  thousand  and  five  hundred  dollars 
in  notes  of  the  value  of  six  hundred  and 
fift^  dollars  in  coin.  What  are  the  reasons 
assigned  for  this  default?    It  is  said  that 
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looking  to  the  substantial  justice  of  the 
case,  and  supposing  the  appellee  had  made 
his  election  in  May  1864,  he  had  then  paid 
more  than  he  was  required  to  pay,  he  had 
in  fact  paid  all  the  instalments  to  Novem- 
ber 1864,  and  eighteen  thousand  dollars  be- 
sides ;  he  was,  therefore,  in  no  default  in 
paying  the  respective  instalments  as  they 
fell  due.  I  think  the  answer  is  obvious. 
The  promptness  of  the  appellee  under  one 
contract  is  not  an  equivalent  for  his  default 
under  another  and  wholly  different  contract. 
At  the  time  the  payments  were  made  to 
Peyton,  the  appellee  had  not  then  exercised 
his  right  of  election.  These  payments  were 
made  on  the  first  purchase,  in  accordance 
with  a  right  reserved  in  the  original  con- 
tract, and  were  so  intended  by  the  appellee. 
He  alleges  in  his  answer,  that  they  con- 
stituted full  payments  of  all  that  he  would 
have  owed  on  that  contract.  It  is  to  be  ob- 
served that  they  were  made  in  the  old  issue 
of  treasury  notes,  and  in  this  respect  were 
highly  advantageous  to  the  appellee  in  en- 
abling him,  upon  easy  terms  to  discharge 
the  vendor's  lien.  When,  therefore, 
491  he  ^subsequently  elected  to  purchase 
the  moiety  now  in  controversy,  his 
obligation  to  pay  punctually  the  several  in- 
stalments of  the  purchase  money  as  they 
matured,  to  comply  in  every  particular  with 
the  provisions  of  the  second  contract,  was 
as  complete  as  though  the  first  had  not  been 
made  or  no  part  of  the  purchase  money 
thereon  had  been  paid. 

The  appellee  cannot  refer  an  act  done,  or 
right  exercised  under  the  first  contract,  to 
the  right  and  obligations  incident  to  the 
second.  As  the  appellee  never  considered 
his  payments  as  tantamount  to  the  perform- 
ance of  his  second  agreement,  it  is  idle  to 
say  that  this  court  can  so  regard  them. 

Other  grounds  were  taken  in  the  argument 
by  the  counsel  for  the  appellee ;  but  it  is 
unnecessary  to  consider  them:  none  of 
them  are  sufficient  to  justify  the  delinquency 
of  the  appellee.  In  ever3'  view  of  this  case, 
I  am  satisfied  he  is  not  entitled  to  a  specific 
execution.  No  principle  is  better  settled 
than  that  which  requires  that  the  party 
seeking  specific  performance  must  have 
shown  himself  ready,  prompt  and  eager. 
In  Benedict  v.  Lynch,  1  John.  Ch.  R.  370, 
Chancellor  Kent,  upon  a  careful  review  of 
all  the  authorities  bearing  upon  this  subject, 
uses  the  following  language:  It  may  then 
be  laid  down  as  an  acknowledged  rule  in 
courts  of  equity,  that  where  a  party  who 
applies  for  a  specific  performance  has 
omitted  to  execute  his  part  of  the  contract 
by  the  time  appointed  for  that  purpose, 
without  being  able  to  assign  any  sufficient 
justification  or  excuse  for  his  delay,  and 
where  there  is  nothing  in  the  conduct  of 
the  other  party  that  amounts  to  an  acqui- 
escence in  that  delay,  the  court  will  not 
compel  a  specific  performance.  Nor  is  it 
necessary  for  the  party  resisting  the  per- 
formance, to  show  any  particular  injury  or 
inconvenience;  it  is  sufficient  that  he  has 
not  acquiesced  in  it,  but  considered  it  as 
releasing  him."     And  in   Bowles  v.  Wood- 


son, 6  Gratt.  78,  similar  views  were  an- 

492  nounced  by  this  court.     Judge  *Allen 
said,  '*as  the  application  for  a  specific 

performance  is  addressed  to  the  sound  dis- 
cretion of  the  court,  he  who  asks  it  must 
have  shown  himself  prpmpt  and  willing  to 
comply  with  the  obligation  of  the  contract  on 
his  part ;  and  the  prayer  will  not  be  granted 
if  it  would  be  inequitable  towards  the  party 
against  whom  the  prayer  is  made."  Now, 
it  is  true,  that  a  mere  default  in  the  pay- 
ment of  the  purchase  money,  as  a  general 
rule,  is  not  a  sufficient  reason  for  refusing 
a  specific  performance ;  because  the  default 
admits  of  compensation.  In  most  cases  the 
interest  is  regarded  as  an  equivalent  for 
the  non-payment  of  the  purchase  money. 
This  rule,  however,  is  not  adopted  if  any 
injustcie  is  thereby  done  the  vendor.  It 
must  be  certain  that  he  has  sustained  no 
damage  by  the  default  of  the  vendee,  and 
the  payment  of  the  principal  with  its  in- 
terest will  place  him  in  the  position  he 
would  have  occupied,  had  there  been  no  de- 
fault. It  must  appear  there  has  been  no 
change  of  circumstances  affecting  the  char- 
acter of  the  contract,  or  the  rights  and 
obligations  of  the  parties,  and  that  compen- 
sation for  the  delay  can  be  fully  and  effec- 
tually made.  And  in  all  such  cases  the 
burden  devolves  on  the  vendee  to  account, 
in  a  reasonable  manner,  for  his  delay ;  and 
also  to  show  that  the  relief  he  asks  is  just 
and  equitable.  2  Story  Bq.  Jur.  {  776; 
Taylor  v.  Longworth,  14  Peters.  U.  S.  R. 
172. 

The  principle  upon  which  the  purchase 
money  with  its  interest  is  generally  regarded 
as  compensating  for  the  delay,  is  obvious. 
As  the  contract  is  to  pay  in  a  permanent 
currency,  having  a  fixed  legal  value,  the 
vendor  obtains  by  the  decree  of  the  court 
precisely  what  he  agreed  to  receive.  He 
is  paid  for  his  property  at  the  valuation 
fixed  by  himself.  The  court  merely  exe- 
cutes the  contract  of  the  parties  as  they 
made  it.  These  are  familiar  principles: 
Can  they  be  properly  and  justly  applied  to 
contracts  for  the  sale  of  real  estate  based 
upon  Confederate  currency  where  the  vendee 
was  in  default?  If  the  vendor  contracted 
to  sell  for  a  certain   sum,    payable  in 

493  *that  currency,  and  the  vendee  failed 
to  pay  at  the  appointed   time,    can  it 

be  said  that  the  scaled  value  in  coin  is  a 
fair  equivalent  for  such  currency,  or  a  just 
compensation  for  the  delay?  Is  a  court  of 
equity  justified  in  holding  that  the  vendor 
would  have  parted  with  his  property  on  such 
terms.  If  the  appellee  had  proposed  to  pur- 
chase one  moiety  of  this  hotel  and  pay 
therefor  the  sum  of  two  thousand  two 
hundred  and  sixty-four  dollars  in  gold,  after 
the  termination  of  the  war,  no  intelligent 
mind  can  suppose  the  appellant  would  have 
accepted  this  proposition.  How  is  it  possi- 
ble for  the  court  to  appreciate  the  motives 
or  necessities  that  induced  him  to  sell,  or 
to  know  the  uses  he  might  have  made  of 
the  money  had  it  been  paid,  or  the  losses 
he  may  have  sustained  in  failing  to  receive 
it.     The  contract  this  court  is  asked  to  ex- 
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ecnte  is  not  the  one  made  by  the  parties. 
The  equity  raised  up  in  behalf  of  the  appel- 
lee is  one  growing  out  of  his  own  default 
in  performing  his  agreement. 

The  rule  sought  to  be  enforced  here,  is 
the  very  reverse  of  that  established  in 
White  V.  Atkinson,  2  Wash.  91.  In  that 
case  the  sale  was  made  in  1779,  during  the 
existence  of  paper  currency.  The  pur- 
chaser was  in  default  in  the  payment  of  the 
purchase  money.  The  court,  as  a  condition 
of  relief,  decreed  that  he  should  pay  the 
fair  value  of  the  land  at  the  time  of  the 
sale,  instead  of  the  value  of  the  currency 
agreed  on.  The  rule  is  also  in  violation  of 
the  principles  and  the  spirit  of  the  act  of 
1867 ;  which  authorizes  courts  and  juries  to 
adopt  the  fair  value  of  the  property  as  a 
just  measure  of  recovery.  This  act  was 
passed  under  the  universal  conviction  that 
as  real  estate  did  not  advance  during  the 
war  with  the  depreciation  of  the  currency, 
so  the  specie  value  of  the  currency  is  in  very 
few  cases  the  fair  value  of  the  property,  or 
a  just  measure  of  recovery.  At  the  last 
term  of  this  court  at  Staunton,  the  act  in 
question  was  unanimously  sustained  as  con- 
stitutional,   and  as  a   wise  and  beneficent 

measure  of  legislation. 
494  *In  this  case  competent  and  reliable 

witnesses  estimate  the  Virginia  Hotel 
at  forty  thousand  dollars  in  a  sound  cur- 
rency. The  appellee,  in  November  1863, 
purchased  one  moiety  of  the  property  at 
forty-two  thousand  and  five  hundred  dollars, 
and  all  the  personal  effects  attached  to  the 
hotel  at  forty  thousand  dollars,  in  Confed- 
erate treasury  notes,  then  at  a  depreciation 
of  sixteen  dollars  for  one  in  gold.  In  part 
payment  of  the  purchase  money  he  sold  and 
delivered  to  the  appellant  sixteen  slaves, 
estimated  at  $34,600.  The  residue  he  paid 
in  what  was  known  as  the  old  issue  of  Con- 
federate notes.  He  now  seeks  a  conveyance 
of  the  other  moiety  at  $2,264.11,  the  specie 
value  of  the  contract  price,  and  probably 
one-tenth  of  the  real  value  of  the  property. 
It  must  be  borne  in  mind  that  this  was  not 
a  fair  contract  of  hazard  under  which  either 
party  assumed  the  risk  of  loss  with  a  prob- 
able chance  of  gain.  Nor  was  it  in  the 
nature  of  a  continuing  offer  to  sell  for  a 
permanent  currency,  upon  which  the  vendor 
was  certain  to  receive  the  estimated  value 
of  his  property.  Under  the  agreement  the 
appellee  could  sustain  no  loss  in  any  contin- 
gency. If  the  currency  continued  to  depre- 
ciate, and  the  property  secure,  he  had  only 
to  exercise  his  right  of  election ;  and,  under 
his  construction  of  the  agreement,  he  might 
make  his  payments  as  suited  his  conven- 
ience and  his  interests,  f^ew  men  could 
pronounce  such  a  contract  fair  in  its  terms, 
or  free  from  objection  in  its  attendant  cir- 
cumstances. I  am  aware  that  mere  inade- 
quacy of  consideration  is  no  defence  to  a 
specific  performance,  unless  it  amounts  in 
itself  to  conclusive  evidence  of  fraud.  This 
principle  received  the  sanction  of  this  court 
in  Hale  v.  Wilkinson,  decided  at  the  last 
Wytheville  term;  supra.  It  is  to  be  ob- 
served, that  in  that  case  the  purchase  money 


had  been  fully  paid   and   accepted   in  dis- 
charge of  the  vendee's  obligation.     It   was 
also   held  in    that  case,  that   as  the  vendee 
was  in  default  in  paying  the  purchase 

495  money,  the  *vendor  was  not  bound  to 
receive  it  when  subsequently  tendered, 

and  had  he  refused  it  because  not  punctually 
paid,  equity  would  not  compel  him  to  exe- 
cute the  agreement.  The  fact  that  the 
money  was  rapidly  depreciating  made  time 
of  the  essence  of  the  contract.  And  while 
it  is  true  that  mere  inadequacy  of  consider- 
ation is  not  sufficient  of  itself  to  defeat  a 
specific  performance,  yet  in  all  such  cases 
a  court  of  equity  will  closely  scrutinize  the 
conduct  of  the  party  insisting  on  the  con- 
tract, and  if  he  be  in  default,  it  will  leave 
him  to  such  remedy  as  he  may  have  in  a 
court  of  law.  This  doctrine  is  clearly  ex- 
pressed by  Chief  Justice  Marshall  in  Gar- 
nett  V.  Macon,  6  Call  308;  and  I  shall 
content  myself  with  a  single  extract  from 
his  opinion.  He  declares,  "^That  although 
mere  inadequacy  of  price  is  not  a  sufficient 
ground  for  a  court  of  equity  to  refuse  its 
assistance,  yet,  if  an  unreasonable  contract 
be  not  performed  according  to  its  letter, 
equity  will  not  interfere.  And  there  is  no 
difference  between  a  contract  unreasonable 
when  made,  and  one  which  becomes  so  after- 
wards, if  the  applicant  be  in  default."  See 
also  Kirby  v.  Harrison,  2  Ohio  St.  R.  326; 
Merritt  v.  Brown,  19  New  Jer.  Eq.  R.  286; 
Westerman  v.  Meand,  12  Penn.  St.  R. 
97;  Piatt  et  als.  v.  Law  &  Campbell,  9 
Cranch  U.  S.  R.  456,  449. 

There  is  one  other  fact  disclosed  by  this 
record,  worthy  of  serious  consideration. 
The  written  agreement  contains  a  stipula- 
tion binding  the  appellant  to  convey  the 
hotel  by  a  good  and  sufficient  deed  in  fee 
simple  with  general  warranty.  Under  the 
decree  of  the  circuit  court  the  sum  ascer- 
tained due  is  only  to  be  paid  the  appellant 
upon  his  conveying  to  the  appellee  an  un- 
encumbered title  to  the  said  Virginia  Hotel 
property.  It  appears  by  the  report  of  the 
commissioner,  there  are  subsisting  liens 
upon  this  property  to  the  amount  of  seven 
thousand  dollars  certainly.  How  much 
more  there  is,  we  have  no  means  at  present 
of  ascertaining.  The  commissioner  states 
that  after  the   most  diligent  enquiry 

496  he  has  been  *unable  to  ascertain  with 
any  degree  of  accuracy  what  incum- 
brances still  exist.  The  hotel  has  been  re- 
peatedly sold  since  the  year  1850,  and  notes 
given  for  the  purchase  money,  running 
through  a  period  of  twenty-five  years;  and 
these  notes  have  passed  into  the  hands,  in 
many  instances,  of  unknown  parties.  Upon 
some  of  them  suits  have  been  brought  to 
enforce  the  vendor's  liens.  There  are  also 
judgments  and  deeds  of  trust,  many  of 
which  it  is  thought  have  been  satisfied. 
Under  these  circumstances  it  is  utterly  im- 
possible to  form  even  a  conjecture  of  the 
amount  of  these  liabilities;  all  of  which, 
whatever  they  may  be,  the  appellant  under 
his  contract  and  the  decree  of  the  Circuit 
court  is  required  to  discharge  and  to  convey 
to  the  appellee  an  unencumbered  title.     In 
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consideration    of   which    the  appellant  re- 
ceives the  sum  of  two  thousand  two  hundred 
and    sixty-four   dollars   and   eleven    cents, 
with    interest.     Such   is  the  operation  of  a 
decree  for  a  specific   performance.     A  case 
of  greater  hardship  has  rarely  been  brought 
before  a   court  of  equity.     A  hardship  not 
in    any   wise   the  result  of  appellant's  con- 
duct,   but   produced  by  circumstances  over 
which  he  had  no  control;  attributable  in  a 
great  degree  to  the   default  of  the  appellee, 
and  the  influences  consequent  of  an  unsuc- 
cessful revolution.     The  appellant   himself 
had   only   purchased   the   property   shortly 
before  his  sale ;  and  it  is  reasonable  to  sup- 
pose he  was  wholly  ignorant  of  the  extent 
of    these    liens,   or  that  he  relied  upon  the 
purchase    money   he   was   to  receive  as  the 
means  by  which   they  were   to  be  removed. 
These  considerations,    in   my  judgment, 
are  conclusive   against   the   interference  of 
a  court  of  equity   in   this  case.     It  is  to  be 
borne  in  mind,    that  specific   performance 
belongs  rather  to   the   extraordinary  juris- 
diction of  the  courts  of  chancery.     It  is  not 
a  matter  of  course ;  every  such  application 
is  addressed  to  the  sound  discretion   of  the 
court.     In  all  such  cases   the  question  pre- 
sented is,  is  it  better  for  the  furtherance 
497    of  justice,  considering  all  the  *circum- 
stances,  to  give  the   party   specific  ex- 
ecution, or  to  leave  him  to  his  legal  remedy 
for  damages.     Turpin  v.   Jackson,  5  Rand. 
505.     I  shall  not  stop  to  multiply  authorities 
upon  this  point.     The   principle   is  too  fa- 
miliar to  require  argument  or  illustration  in 
its    support.     The   subject  receives  an  ex- 
haustive discussion  in   the   case  of  Willard 
V.  Tayloc,  8  Wall.   U.    S.    R.  564.     Some  of 
the    views  of   Mr.  Justice  Field  are  so  ap- 
propriate to  this  case,  I  cannot  refrain  from 
quoting  them:    **It   is  true  (he  says),  the 
cases  in  which  the  discretion  of  the  court  is 
asserted,    arose   upon    contracts    in    which 
there  existed  inequality  or  unfairness  in  the 
terms,  by  reason  of  which   injustice  would 
have  followed  a  specific   performance.     But 
the  same  discretion   is   exercised  where  the 
contract  is  fair  in  its  terms,  if  its   enforce- 
ment from  subsequent   events,  or  even  col- 
lateral circumstances,   would  work  hardship 
or  injustice  to  either  of   the   parties.     Nu- 
merous  cases  may  be  cited    to   the   same 
effect.     The  clear  result  of  the   authorities 
is,    that   equity  will  not  decree  the  specific 
execution  of  a  contract  made   under  a  clear 
misapprehension    or   mistake  of  important 
and  material-  facts,  or  of  hard   and  uncon- 
scionable bargains,  or  where   the  applicant 
for   relief   has   been  in  default,  and  by  the 
force   of  subsequent  events  or  a  change  of 
circumstances,  the  execution  of  the  contract 
would  entail  great  loss  and  hardships  upon 
the  adverse  party.     Tested  by  these  princi- 
ples, this  case  does  not  commend   itself   to 
the    favorable   consideration   of  a  court  of 
equity. 

Although  the  appellee  asserts  his  claim 
by  answer,  it  is  still  an  application  for 
equitable  aid,  and  is  to  be  governed  by  the 
well  settled  rules  appropriate  to  bills  for 
specific   performance.      According    to    the 


usual  practice,  when  specific  performance 
is  denied,  the  court  declines  to  interfere 
either  way ;  but  leaves  the  parties  to  their 
respective  rights  and  obligation  at  law.  In 
this  case,  however,  if  the  bill  were  dis- 
missed, the  appellant  havinir  the  legal  title 

might  at  once  institute  his  action  of 
498      ejectment,  *and  recover  the  property 

in  controversy.  The  dismissal  of  the 
bill  would,  therefore,  simply  result  in  a  re- 
newal of  the  litigation  in  another  forum, 
and  an  ultimate  return  to  a  court  of  chan- 
cery to  settle  the  question  of  rents  and 
profits,  and  of  compensation  for  improve- 
ments. Upon  familiar  principles  the  court 
having  possession  of  the  case  will  termi- 
nate the  controversy  by  adjudicating  the 
rights  of  the  parties,  and  administering 
such  relief  as  may  be  appropriate  to  the 
equity  forum.  For  these  reasons,  I  am  of 
opinion  the  decree  of  the  Circuit  court  must 
be  reversed,  and  the  cause  remanded  for 
further  proceedings;  upon  which  a  decree 
is  to  be  rendered  for  a  partition  of  the  prop- 
erty if  it  can  be  conveniently  made,  and 
also  for  a  full  and  final  settlement  of  all 
matters  of  account  between  the  parties. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  appellee  under  and  by  virtue  of  the  con- 
tract of  the  l^Hh  November  1863,  marked 
exhibit  A,  and  filed  with  the  bill,  is  entitled 
to  one  moiety  of  the  real  estate  known  as 
the  Virginia  Hotel  property  in  said  contract 
mentioned,  as  purchaser  thereof  from  the 
appellant ;  but  is  not  entitled  to  a  specific 
execution  of  the  contract  for  the  purchase 
of  the  other  moiety;  that  the  appellant  and 
appellee  are  tenants  in  common  of  said 
property ;  that  the  appellant  is  entitled  to 
partition  of  the  same,  and  to  the  stipulated 
rent  for  one  year  of  his  moiety  of  said  prop- 
erty, and  to  one-half  of  the  fair  rental  value 
of  the  same  since  the  termination  of  said 
year,  subject  to  a  deduction  for  one-half  of 
the  value  of  all  useful  and  permanent  im- 
provements put  upon  said  property  by  the 
appellee ;  and  that  the  appellee  is   bound  to 

account  with  the  appellant  for  the 
499      purchase  *money  of  the  moiety  of  said 

property  purchased  by  him  as  afore* 
said,  and  to  pay  any  balance  due  thereon ; 
or  if  he  has  over-paid  the  same,  the  appel- 
lant is  bound  to  account  for  the  amount  of 
such  excess ;  and  the  appellant  is  bound  to 
relieve  said  property  of  all  incumbrances 
thereon  at  the  time  of  said  purchase ;  and 
that  the  decrees  appealed  from  are  erro- 
neous. Therefore  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled,  and 
that  the  appellee  pay  to  the  appellant  his 
costs  by  him  expended  iri*  the  prosecution  of 
his  appeal  aforesaid  here.  And  it  is  further 
decreed  and  ordered  that  this  cause  be  re- 
manded to  the  said  Circuit  court,  that  all 
proper  accounts  may  be  taken,  and  all  fur- 
ther proceedings  had  therein  which  may  be 
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necessary  or  proper  in  order  to  a  full  and 
just  settlement  of  the  whole  matter,  and  a 
final  decree  in  the  cause  according  to  the 
rig^hts  of  the  parties  as  hereinbefore  ad- 
judiiTcd  and  declared. 

Decree  reversed. 


500 


*Weilt  V.  The  Commonwealth.* 

November  Term.  1871,  Ricbmond. 


I.  Contempts— Appesl.— An  appeal  may  be  taken  to 
tbe  conrt  of  Appeals  from  tbe  judgment  of  a  Clr- 
cnit  conrt  imposinff  a  fine  upon  a  person  for  a 
contempt  of  tbe  court.  In  aiding  to  obstruct  tbe 
execution  of  a  decree  of  tbe  court 

a.  Same— How  Offender  /lay  Purge  Himself. t—Wbere 
a  rule  is  made  upon  a  person  to  sbow  cause  wby  be 
sball  not  be  punisbed  for  a  contempt  of  tbe  court, 
in  aiding  to  obstruct  tbe  execution  of  a  decree  of 
tbe  court,  be  purges  bimself  of  tbe  contempt, 
by  answering  under  oatb,  tbat  in  wbat  be  bad 
done  be  acted  as  counsel  in  good  faitb,  wltbout 
any  design,  wlsb  or  expectation  of  committing 
any  contempt  of,  or  offering  disrespect  to,  tbe 
court. 

3.  Smne— Attorney— Qood  Palth  ol— Tbe  duty  of  an 
attorney  to  bis  client  cannot  conflict  wltb  bis  obli- 
gation to  demean  bimself  bonestly  in  tbe  practice 
of  tbe  law,  or  to  be  faitbfnl  to  bis  country.  But  if 
be  acts  in  good  faitb,  and  demeans  bimself  bon- 
estly, be  is  not  responsible  for  an  error  in  Judg- 
ment 

In  April  1867,  James  P.  McCabe  and  others 
obtained  against  Thorpe  H.  Nance,  in  the 
Circuit  court  of  Bedford  county,  decrees  for 
moneys  which  he  owed  as  guardian ;  and 
in  July  1869,  they  filed  their  bill  in  said 
conrt,    to  enforce   the^lien  of  their  decrees 

*Por  monoirrnplile  note  on  Contempts,  see  end  of 


tContempts— How  Offender  May  Purge  Himself.— Tbe 

rule  laid  down  in  tbe  second  bead-note  of  tbe  prin- 
cipal case,  tbat  wbere  one  acts  in  good  faitb  not  in- 
tending any  disrespect  to  tbe  court,  be  is  not  guilty 
of  any  contempt  is  approved  and  followed  in  Postal 
Telegrapb  Cable  Co.  v.  N.  &  W.  R.  Co..  88  Va.  981. 14 
S.  E.  Bep.  808.  citing  tbe  principal  case.  But  tbe  rule 
laid  down  in  tbe  principal  case,  tbat  tbe  affldayit  of 
tbe  accused  clears  bim  of  tbe  contempt  and  must  be 
taken  as  true  is  disaffirmed  in  State  of  W.  Va.  r. 
Harper's  Ferry  B.  Co.,  16  W.  Va.  878,  wbere  tbe  court 
said:  "Can  tbis  court  properly  bear  eyidence  in 
tbese  cases,  or  must  tbey  be  beard  only  on  tbe  an- 
swers of  tbe  defendants  to  tbe  rules  issued  against 
tbem?  In  proceedings  of  tbis  cbaracter  tbeweigbt 
of  tbe  autborities  is  in  favor  of  tbe  admission  of 
otlier  evidence  tban  tbe  answers  of  tbe  defendants 
to  tbe  rules;  and  in  our  Judgment  tbis  is  tbe  proper 
rule.  See  Crooks  et  al.  v.  Tbe  People,  16  111.  687;  Case 
of  J.  V.  N.  Yates,  4  Jobns.  878;  Commonwealtb  v. 
Dandrldge,  2  Va.  Cas.  408;  Sed  vide  Well's  Case,  21 
Gratt.  SOO.  **  See,  to  tbe  same  effect.  United  States  v. 
Anonymous,  21  Fed.  Rep.  768,  wbere  tbe  principal 
case  is  cited  and  tbe  court  said:  '*A  few  cases  may 
be  found  so  bolding  ii.  «..  tbat  tbe  affidavit  of  tbe  ac- 
cused is  conclusive)  but  tbey  are  aberrations  from 
tbe  general  line  of  autbority  and  bave  not  been  ai>- 
proved." 


upon  a  tract  of  land  in  the  possession  of 
Nance.  On  the  2d  of  May  1870,  a  decree 
was  made  in  the  cause  appointing  commis- 
sioners to  sell  the  land ;  and  on  the  20th  of 
August  they  made  the  sale,  when  Nance 
became  the  purchaser,  but  failed  to  comply 
with  the  terms  of  sale ;  and  on  the  17th  of 
September  it  was  again  sold ;  when  James 
P.  McCabe  became  the  purchaser. 

It  appears  that  in  May  1868,  Thorpe 

501  H.  Nance  filed  *his  petition  in  bank- 
ruptcy ;  and   that  he  surrendered  his 

estate,  subject  to  the  liens  upon  it;  and 
that  this  property,  except  a  small  quantity 
of  personalty  set  apart  for  him,  was  sold  by 
his  assignees,  subject  to  the  liens,  for  the 
gross  sum  of  forty-five  dollars,  and  was 
purchased  for  Nance. 

On  the  27th  of  September  1870,  Thorpe  H. 
Nance  filed  his  petition  in  the  court  of 
bankruptcy,  in  which,  after  stating  his  ap- 
plication for  his  discharge  in  bankruptcy, 
he  says  the  liens  upon  his  property  have 
not  been  adjusted  or  settled  under  the  decree 
of  the  District  court  in  bankruptcy;  but 
that  the  holders  of  these  liens  have,  since 
the  filing  his  petition,  proceeded  in  the  Cir- 
cuit court  of  Bedford,  to  enforce  the  said 
decrees;  and  to  that  end  has  procured  an 
order  for  the  sale  of  a  part  of  said  property, 
to  wit:  the  homestead  of  the  petitioner, 
consisting  of  two  hundred  and  seventy-six 
acres ;  and  commissioners  had  sold  the  same 
at  public  auction  on  the  17th  of  September 
1870 ;  and  that  they  intended  to  move  at  the 
October  term  of  the  said  court  for  a  con- 
firmation of  said  sale.  He  insists  that  he 
was  entitled  to  a  further  exemption  out  of 
said  property,  and  also  to  have  his  home- 
stead set  off  to  him  out  of  the  property  sold. 
He  insists  that  the  legal  title  to  the  land 
vested  in  his  assignees,  and  the  creditors 
only  had  liens  upon  it ;  and  if  sold  for  its 
value  it  would  bring  double  the  amount  of 
the  liens.  And  he  prays  that  the  commis- 
sioners and  the  creditors,  naming  them, 
may  be  by  the  order  of  the  District  court 
enjoined  and  restrained  from  any  other  or 
further  proceeding  to  sell  said  property,  and 
from  seeking  to  enforce  and  confirm  said 
sale ;  and  that  the  said  creditors  be  required 
to  settle  their  claims  against  him  in  the 
court  of  bankruptcy.  That  his  homestead 
may  be  assigned  to  him,  and  that  the  re- 
mainder of  his  said  estate  may  be  sold  by 
his  assignees,  and  the  proceeds  applied  to 
the  payment  of  his  debts. 

The  order  of  injunction  was  granted : 

502  and  the  judge  of  *the  Circuit  court  of 
Bedford,    at    its    October   term   1870, 

made  a  rule  upon  Nance  to  show  cause  why 
he  should  not  be  punished  for  his  contempt 
of  that  court,  in  attempting  to  defeat  the 
decree  aforesaid  for  the  sale  of  the  land,  by 
means  of  his  application  to  the  District 
court,  and  obtaining  the  said  injunction, 
&c.  And  Nance  having  appeared  and  filed 
his  answer  to  the  rule,  the  court  held  that 
the  answer  was  not  satisfactory,  and  ad- 
judged and  ordered  that  Nance  be  fined  fifty 
dollars  for  the  use  of  the  Commonwealth, 
and  be  attached  and  imprisoned  in  the  jail 
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of  the  county  of  Bedford  for  ten  days,  and 
until  he  should  pay  said  fine  and  the  costs 
of  the  rule,  and  dismiss  his  petition  and 
injunction  in  the  District  court. 

And  it  appearing-  that  Henry  H.  Wells  of 
the  city  of  Richmond,  counseled  and  aided 
Nance  in  procuring  said  injunction  from 
the  District  court,  and  in  said  attempt  to 
resist  the  lawful  decree  of  this  court,  as 
aforesaid,  it  was  ordered  that  Henry  H. 
Wells  be  summoned  to  appear  before  the 
court  on  the  third  day  of  the  next  term,  to 
show  cause,  if  any  he  can,  why  he  should 
not  be  fined  and  attached  for  his  said  con- 
tempt. 

Wells  appeared  and  filed  his  answer  to 
the  rule.  He  says  he  was  counsel  practis- 
ing in  the  courts  of  the  United  States;  and 
that  he  was  employed  by  Nance,  then  a 
petitioner  in  bankruptcy  in  the  District 
court  of  the  United  States  for  the  district  of 
Virginia,  to  appear  for  him  in  that  court. 
That  from  the  facts  stated  to  him  by  Nance, 
he  believed  the  said  District  court  had 
jurisdiction  to  grant  an  exemption  to  said 
Nance,  and  to  settle  all  liens  and  priority  of 
liens,  upon  the  estate  of  the  bankrupt,  and 
generally  to  compel  all  holders  of  liens  and 
claimants  to  appear  and  have  their  rights 
adjudicated  in  said  court  under  the  law  of 
Congress  known  as  the  bankrupt  act ;  and 
the  respondent  did  so  advise  said  Nance, 
and  did  as  such  counsel,  for  the  purposes 
therein  stated,  prepare  and  deliver  to  said 
Nance  a  petition  to  be  by  him  sworn  to  and 

presented  to  the  judge  of  the  said 
503      District  court :  *and   he   sets  out  the 

petition  at  length.  All  of  which  he 
avers  was  done  for,  and  as  the  counsel  of 
Nance,  and  in  the  discharge  of  his  profes- 
sional duty,  and  in  good  faith,  without  any 
design,  wish  or  expectation  of  committing 
any  contempt^  or  of  offering  any  disrespect, 
to  the  Circuit  court  of  Bedford  county ;  but 
solely  that  the  said  Nance  might  avail  him- 
self of  what  this  respondent  believed  to  be 
his  legal  rights,  by  the  use  of  the  usual  and 
ordinary  methods  of  leg^l  procedure  in  a 
court  of  competent  jurisdiction. 

On  the  9th  of  May  1871,  the  case  came  on 
to  be  heard  upon  the  rule,  when  the  court 
held  that  Wells  had  been  guilty  of  a  contempt 
of  the  lawful  authority  and  jurisdiction 
of  the  Circuit  court  of  Bedford,  and  for  his 
contempt  he  was  fined  the  sum  of  fifty  dol- 
lars for  the  use  of  the  Commonwealth. 
And  from  this  order  Wells  applied  to  a 
judge  of  this  court  for  a  writ  of  error, 
which  was  allowed. 

Wm.  Green,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  first  question  which  meets  us  in  this 
case,  is  as  to  the  jurisdiction  of  this  court 
to  review  the  judgment  or  sentence  of  the 
Circuit  court  complained  of.  The  power  to 
^ne  and  imprison  for  contempt  is    incident 


to  every  court  of  record.  '  The  courts  ex 
necessitate  rei,  have  the  power  of  protecting- 
the  administration  of  justice,  with  a  promp- 
titude calculated  to  meet  the  exig-ency  of 
the  particular  case.  Clement's  case,  11 
Price  R.  68.  Even  peers,  and  persons  hav- 
ing privilege  of  Parliament,  enjoy  no  ex- 
emption in  this  respect.  1  Burr.  R.  631, 
Rex  V.  Earl  Ferrers.  And  where  it  is  not 
otherwise  provided  by  statute,  "the  sole 
adjudication  of  contempt,  and  the  punish- 
ment thereof,  belongs  exclusively,  and 
without     interference,     to     each   re- 

504  spective    *court,**    is     the    langna^ 
of  Mr.   Justice  Blackstone,   approved 

by  Judge  Story  in  ex  parte  Kearney,  7 
Wheat.  R.  38,  44.  A  commitment  for  con- 
tempt is  a  commitment  in  execution,  and 
the  judgment  of  conviction,  unless  the 
power  to  supervise  is  given  by  statute,  is 
not  subject  to  review  in  any  other  court; 
not  even  upon  a  writ  of  habeas  corpus. 
Hurd  on  Habeas  Corpus,  p.  412,  citing 
numerous  cases. 

The  fourth  section  of  the  act  of  Assembly, 
approved  January  14th,  1871,  Sess.  Acts  of 
1870-1,  p.  31,  chap.  34,  which  is  copied 
from  the  Code,  omitting  the  words  "against 
a  free  person,"  and  adapting-  it  to  the  pres- 
ent organization  of  the  courts.  Code,  chap. 
209,  sec.  4,  p.  840,  gives  the  writ  of  error  in 
cases  for  contempt,  with  certain  exceptions. 
It  is  in  these  words:  **To  a  judgment  for  a 
contempt  of  court,  other  than  for  the  non- 
performance of  or  disobedience  to  a  judg- 
ment, decree  or  order,  a  writ  of  error  shall 
lie,  when  the  judgment  is  of  a  County  court, 
from  the  Circuit  court  having-  jurisdiction 
over  such  county ;  when  it  is  of  a  Circuit, 
or  a  Corporation,  or  a  Husting-s  court,  from 
the  court  of  Appeals."  Is  the  judg^ment  for 
contempt  in  this  case  **for  the  non-perform- 
ance of,  or  disobedience  to,  a  judgment, 
decree  or  order, "  in  the  sense  in  which  those 
terms  are  used  in  this  section?  To  all  other 
judgments  for  contempt  a  writ  of  error  will 
lie. 

Chapter  194,  section  24,  of  the  Code  of 
1860,  p.  801,  describes  the  cases  in  which 
contempts  may  be  punished  summarily.  If 
this  case  is  so  punishable,  it  must  fall 
within  the  fourth  class  of  cases  therein  de- 
scribed ;  to  wit :  *  'disobedience  or  resistance 
of  an  officer  of  the  court,  juror,  witness  or 
other  person,  to  any  lawful  process,  judg-- 
ment,  decree  or  order  of  the  said  court." 
This  language  is  much  more  comprehensive 
than  the  languag-e  in  the  act  before  recited. 
The  language  there,  it  seems  to  me,  em- 
braces only  such  judgments  for  contempt  as 
are  designed  to  enforce   performance. 

505  or   obedience,    and  not  *to  punish  for 
an  offence ;  such   process  as  courts  of 

equity  employ  to  enforce  their  decrees,  Ac 
It  embraces  only  such  cases  as  were  excluded 
from  the  operation  of  the  writ  of  error,  by 
the  9th  section  of  chap.  24  of  the  Acts  of 
Assembly  of  1847-8,  by  the  words  *  *any  pro- 
ceeding by  attachment  to  compel  the  per- 
formance of  any  decree  or  judg-ment,  or 
to  enforce  obedience  thereto."  Acts  of  As- 
sembly of  1847-8,  p.  160.     To  all  other  jud^^- 
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ments  for  contempt  a  writ  of  error  will  lie. 
And  the  judgment  for  contempt  complained 
of  in  this  case,  not  being  to  compel  the 
performance  of,  or  obedience  to  a  decree, 
&c. ,  but  to  punish  for  an  ofiPence,  the  writ 
of  error  will  lie. 

This  case  is  then  properly  before  us.  And 
what  is  it?  It  is  a  judgment  of  the  Circuit 
court  of  Bedford  county,  for  a  fine  of  fifty 
dollars,  against  the  plaintiff  here,  for  a 
contempt  in  counselling,  advising,  aiding 
and  abetting  one  Thorpe  H.  Nance,  a  party 
to  a  suit  depending  in  said  Circuit  court, 
(whose  jurisdiction  he  had  not  objected  to, 
but  virtually  acknowledged),  in  his  attempts 
afterwards  to  prevent  the  execution  of  its 
lawful  decrees  and  orders,  and  to  defraud 
the  said  court  of  its  lawful  jurisdiction  of 
the  subject  of  said  suit;  thereby  obstruct- 
ing the  administration  of  justice,  and  con- 
triving to  destroy  the  authority  of  one  of 
the  superior  courts  of  this  Commonwealth, 
and  to  bring  it  into  contempt :  all  of  which 
he  sought  to  accomplish  by  invoking  the 
interference  of  the  l)i8trict  court  of  the 
United  States,  by  its  high  prerogative  writ 
of  injunction  to  inhibit  and  injoin  the 
officers  and  commissioners  of  the  said  Cir- 
cuit court,  and  the  parties  to  said  suit,  their 
agents  and  attorneys,  and  all  other  persons, 
from  obeying,  executing  and  performing 
the  said  lawful  decrees  of  said  court  pro- 
nounced in  the  exercise  of  its  lawful  juris- 
diction ;  the  said  District  court,  sitting  as 
a  court  in  bankruptcy,  having  no  jurisdic- 
tion to  supervise   the    judgments,  orders  or 

decrees  of  the  said  Circuit  court,  or  to 
506      sit  in  judgment  thereon,  '^to  revise  or 

affirm ;  and,    in    fact,    having  at  that 
*  time    no  jurisdiction  of  the  subject  matter 
of    the   suit,    or  over  the   parties  plaintiff 
therein. 

This  is  substantially  the  ground  upon 
which  the  honorable  judge  of  the  Circuit 
court  instituted  his  proceedings  against  the 
said  Nance,  and  the  plaintiff  here;  and 
upon  this  ground,  if  sustained  by  the  record, 
all  must  admit,  it  was  an  aggravated  case 
of  contempt,  and  justly  obnoxious  to  the 
prompt  and  vigorous  exercise  of  all  the 
powers  with  which  the  judge  of  the  said 
Circuit  court  was  invested,  to  protect  the 
authority  of  his  court,  to  maintain  its  juris- 
diction, and  to  enforce  its  decrees;  and 
to  visit  with  just  punishment,  the  perpetra- 
tors of  such  an  offence,  against  public  jus- 
tice. I  say  such  must  be  the  conclusion  if 
the  premises  be  admitted. 

But  they  are  not  admitted  by  the  plaintiff 
in  error.  He  alleges  that  as  a  licensed  at- 
torney he  was  employed  by  the  said  Nance, 
to  act  as  his  counsel  in  a  cause  which  he 
had  pending  in  the  said  District  court,  in 
bankruptcy;  and  from  the  facts  stated  to 
him  by  the  said  Nance,  he  believed  that  the 
said  District  court  had  rightfully  jurisdic- 
tion of  the  said  subject,  and  could  lawfully 
give  the  relief  to  his  said  client  which  he 
desired ;  and  that  with  this  belief,  which 
he  honestly  entertained,  he  did  advise  his 
client,  to  apply  to  the  judge  of  the  said 
District  court  for  the  injunction   aforesaid, 


which  was  granted  by  the  said  judge,  upon 
the  petition  which  he  prepared  (which  is 
copied  into  his  answer, }  for  the  said  Nance, 
and  which  was  sworn  to  by  the  said  Nance ; 
all  of  which,  he  says,  was  done  by  him  as 
counsel  for  said  Nance,  and  in  the  discharge 
of  his  professional  duty,  and  in  good  faith, 
without  any  design,  wish  or  expectation  of 
committing  any  contempt,  or  of  offering 
any  disrespect,  to  ^he  said  Circuit  court  of 
Bedford  county;  but  solely  that  the  said 
Nance  might  avail  himself  of  what  this  re- 
spondent believed  to  be  his  legal  rights,  by 
the  use  of  the  usual  and  ordinary 
507  *methods  of  legal  procedure,  in  a  court 
of  competent  jurisdiction.  This  is 
sworn  to. 

It  will  be  observed  that  the  plaintiff  in 
error,  in  his  answer  to  the  rule,  takes  issue 
upon  the  allegation  of  jurisdiction.  That 
is  a  question  of  gre^it  delicacy  and  impor- 
tance ;  and  as  from  the  view  we  have  taken 
of  this  case,  its  decision  is  not  necessarily 
involved,  we  should  deem  it  a  work  of  su- 
pererogation to  decide  it  in  this  case ;  and, 
therefore,  would  not  be  understood  as  indi- 
cating any  opinion  thereon.  If  another 
ground  of  his  defence  is  tenable,  it  is  not 
material  whether  his  belief,  that  the  said 
District  court  had  jurisdiction  of  the  case, 
is  right  or  wrong,  true  or  false. 

It  is  the  dutv  of  an  attorney  to  be  true  to 
his  client.  E;very  attorney,  before  he  is 
authorised  to  practice  in  any  of  the  courts 
of  this  Commonwealth,  must  take  an  oath 
that  he  will  honestly  demean  himself  in  the 
practice  of  the  law,  and  to  the  best  of  his 
ability  execute  his  office  of  attorney  at  law ; 
and  when  he  is  licensed  in  this  State,  the 
oath  of  fidelity  to  the  Commonwealth.  It 
would  hardly  be  contended,  that,  in  exe- 
cuting the  office  of  attorney  at  law,  he  could 
be  required  to  violate  the  first  branch  of  his 
oath  of  qualification,  to  demean  himself 
honestly.  It  will  not  be  contended  that  he 
could  be  required  to  do  an  immoral  act,  or 
an  illegal  act,  or  any  wrong,  in  order  to 
subserve  the  interests  of  his  clients.  When 
Lord  Brougham  says,  in  hi»  masterly  and 
eloquent  defence  of  Queen  Caroline,  '*sepa- 
rating  the  duty  of  a  patriot  from  that  of  an 
advocate,  he  must  go  on  reckless  of  conse- 
quences, though  it  should  tie  his  unhappy 
fate  to  involve  his  country  in  confusion," 
he  speaks  the  language  rather  of  the  im- 
passioned orator,  than  the  cautious  and  well 
considered  language  of  a  judge.  The  duty 
of  an  attorney  to  his  client  cannot  conflict 
with  his  obligation  to  demean  himself 
honestly  in  the  practice  of  law,  or  to  be 
faithful  to  his  country.  If  it  did,  he  could 
not  practice  law  in  Virginia,  because 
50B  he  *could  not  take  the  oaths,  if  li- 
censed here,  required  of  him.  And  I 
will  be  allowed  to  say  in  passing,  I  do  not 
know  why  the  Legislature  inserted  that 
proviso,  **if  licensed  here,"  in  the  oath  re- 
quired, of  fidelity  to  the  Commonwealth. 
It  seems  to  me  that  any  lawyer,  who  resides 
in  Virginia,  whether  licensed  here  or  not, 
should  be  required  to  take  the  oath  of  fidel- 
ity  to  the   Commonwealth.     But  it   is  un- 
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questionably  the  duty  of  an  attorney  to 
endeavor,  to  the  best  of  his  ability,  by  his 
advice  and  counsel,  and  by  his  conduct,  to 
secure  to  his  client  every  leg^al  right  and 
remedy  to  which  he  may  think  him  even 
probably  entitled;  and  if  he  fails  to  do  it 
he  is  faithless  to  his  trust,  and  should  be 
held  morally  and  legally  responsible.  And 
if  he  acts  in  good  faith,  if  he  demeans  him- 
self honestly,  he  is  not  responsible  for  an 
error  in  judgment.  But  it  is  of  the  utmost 
importance  to  the  proper  administration  of 
justice,  that  he  should  be  free  and  unem- 
barrassed in  the  discharge  of  his  profes- 
sional duty.  But  when  a  man  becomes  an 
attorney  at  law,  he  does  not  cease  to  be  a 
citizen ;  and  when  he  assumes  the  relation 
of  attorney  to  a  client,  he  is  not  absolved 
from  his  obligations  as  a  man  and  a  citi- 
zen. And  it  is  the  high  moral  principle  and 
conservative  sentiment  which  have  ever 
actuated  that  honorable  and  useful  profes- 
sion in  Virginia,  that  has  enabled  it  to  per- 
form so  important  a  part,  and  deservedly, 
in  moulding  and  giving  tone  to  public  sen- 
timent, and  in  advancing  the  great  interests 
of  society.  We  hold  that,  as  it  is  the  duty 
of  the  client,  so  is  it  the  duty  of  the  attor- 
ney, and  in  a  higher  sense  considering  his 
relation  to  the  courts,  and  in  general  his 
greater  intelligence  and  capacity  to  appre- 
ciate its  importance,  to  respect  the  author- 
ity and  to  maintain  the  lawful  jurisdiction 
of  the  courts  of  justice.  *  *  For  laws,  without 
a  competent  authority  to  secure  their  ad- 
ministration from  disobedience  and  con- 
tempt, would  be  vain  and  nugatory." 
509  *An  attorney,  then,  who  would  cor- 
ruptly conspire  with  his  client  to  ob- 
struct the  due  administration  of  the  law, 
and  to  bring  the  authority  of  a  court  of  jus- 
tice into  contempt,  by  resisting  and  ob- 
structing the  execution  of  its  lawful  decrees, 
by  whatever  contrivance,  even  though  it 
should  be  by  procuring  the  interference  of 
another  court,  which  had  no  appellate  or 
supervisory  power,  or  jurisdiction  of  the 
subject  matter  of  the  suit,  in  abuse  of  its 
powers,  to  in  join  and  inhibit  the  officers  of 
said  court  and  other  persons  from  the  exe- 
cution or  performance  of  said  decrees,  he 
is  at  least  as  guilty  of  an  ofiPence  against 
public  justice,  and  of  a  contempt  of  court, 
as  his  client,  and  as  justly  liable  to  sum- 
mary punishment. 

But  where,  as  I  have  said,  the  attorney 
has  acted  in  good  faith,  although  he  may 
have  erred  in  judgment,  he  is  not  liable. 
To  vindicate  his  conduct,  it  is  not  neces- 
sary to  be  shown  that  he  was  right  in  his 
opinions.  But  it  is  necessary  to  be  shown 
that  he  was  acting  in  good  faith,  for  what 
he  believed  to  be  the  interest  of  his  client, 
and  not  from  disrespect  to  the  court,  or 
from  a  design  to  oust  it  of  its  lawful  juris- 
diction. And  this,  we  think,  is  shown,  by 
the  affidavit  of  the  plaintiff  in  error,  in 
answer  to  the  rule. 

We  think  his  affidavit  clears  him  of  the 
contempt :  and  that  must  be  taken  as  true. 
'^If  the  party  can  clear  himself  upon  oath, 
lie  is  discharged;  but   if  perjured,    maybe 


prosecuted  for  the  perjury."  4  Black.  Com. 
287.  Again  on  page  288,  the  great  com- 
mentator says,  **In  the  courts  of  law,  the 
admission  of  the  party  to  purge  himself  by 
oath,  is  more  favorable  to  his  liberty,  though 
perhaps  not  less  dangerous  to  his  con- 
science ;  for  if  he  clears  himself  by  his  an- 
swers the  complaint  is  totally  dismissed." 
And  this  exposition  of  the  law  on  this  sub- 
ject is  adopted  by   Stephens  in   his  learned 

and  valuable  commentary ;  and  we  find 
510      no  authority  to  the  contrary.    *We  are 

of  opinion,  therefore,  that  the  judg- 
ment of  the  Circuit  court  of  Bedford,  im- 
posing a  fine  of  $50  upon  the  said  Henry  H. 
wells,  must  be  reversed. 

Judgment  reversed. 
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F.  Want  of  Guilty  Intent. 
III.  Procedure. 

A.  Entitling  the  Proceeding. 

B.  Affidavit 

C.  Attachment 

D.  Evidence. 

E.  Trial  by  Jury— W.  Va.  Statute. 

F.  Judgment 

Q.  Bill  of  Exceptions. 
H.  Appeal, 
rv.  Adjudication. 

A.  Fines. 

B.  Imprisonment 

C.  Contemner's  Disabilities. 

D.  Costs. 

I.  NATURE  OP  THE  PROCEBDINa 

A.  CRIMINAL.  — WhUe  contempt  of  court  ii 
divided  into  various  kinds,  as,  for  example,  direct 
and  constructive,  civil  and  criminal,  still.  In  erery 
species  of  contempt  whatever  may  be  the  object  of 
the  redress  souarht  in  any  individual  case,  there  ii 
necessarily  inherent  an  element  of  offence  agsiDst 
the  majesty  of  the  law,  savorinir  more  or  less  of 
criminality.  And  hence  the  almost  onlversal  doc- 
trine Is  that  the  process  by  which  the  party  diargcd 
is  reached  and  tried,  Is  criminal  or  QMOM-mMtMi. 
Com.  V.  Feely,  S  Va.  Cas.  1;  State  v.  Harper's  Ferry 
Bridare  Co..  16  W.  Va.  864;  Craiff  v.  McCuUoch, »  W. 
Va.  148:  Ruhl  v.  Buhl,  94  W.  Va.  270;  State  v.  Irwin. 
80  W.  Va.  404,  4  S.  E.  Rep.  418;  Alderson  v.  Oommis- 
sioners,  88  W.  Va.  640.  9  S.  £.  Rep.  86B:  SUte  v. 
Harness,  42  W.  Va.  414,  26  S.  E.  Rep.  870;  Barton^s 
Law  Practice  (2d  Ed.)  777;  State  v.  Cuoninirliam,  S 
W.  Va.  607,  11  S.  E.  Rep.  76;  State  v.  Ralphsnydcr, 

84  W.  Va.  862, 12  S.  E.  Rep.  721;  McMillan  v.  Hickman. 

85  W.  Va.  706, 14  S.  £.  Rep.  287;  Baltimore,  etc..  B.  Co. 
V.  Wheeling.  18  Gratt  4a 

Rules  of  Evidence— CrImlnaL— In  a  proceeding  to 
punish  for  contempt  the  same  rules  of  evidence  are 
applicable  as  In  other  criminal  cases;  mer«  prepon- 
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^erance  not  beinff  sufficient  for  conviction  of 
accused;  but,  as  in  other  criminal  caHes,  proof  of 
the  offense  charged  must  be  beyond  a  reasonable 
doubt  State  r.  Cunninirham,  88  W.  Va.  fi07,  11  S.  £. 
Bep.  76:  SUte  y.  Ralpbsnyder.  84  W.  Va.  8&S,  12  S.  E. 
Rep.  721. 

B.  SUMMARY-INHERENT  POWER  OF  COURT. 
—The  power  of  courts  of  record  to  punish  summarily 
for  contempts,  is  generally  conceded  to  be  Inherent, 
and  applies  as  well  to  constructive  as  to  direct  con- 
tempts. Dandridfire's  Case,  2  Va.  Cas.  408;  State  v. 
McClauffherty,  38  W.  Va.  250. 10  S.  E.  Rep.  407:  Carter 
T.  Com..  06  Va.  816.  82  S.  £.  Rep.  780;  State  v.  Frew,  24 
W.  Va.  410:  SUte  v.  Hansford.  48  W.  Va.  773.  28  S.  E. 
Rep.  70S:  Elam  v.  Com..  4  Va.  Law  Reff.  MO:  State  v. 
Irwin.  80  W.  Va.  404.  4  S.  E.  Rep.  418. 

LeffisUtlve  ControL— Where  the  power  to  punish 
summarily  for  contempts  is  made  inherent  by  the 
constitution  which  created  the  court,  the  leffislature. 
while  it  may  revulate.  has  not  the  power  to  destroy 
IL  State  y.  Frew.  24  W.  Va.  416:  SUte  y.  McClauffh- 
erty.  38  W.  Va.  250, 10  S.  E.  Rep.  407;  Carter  y.  Com., 
06  Va.  70t,  88  S.  E.  Rep.  780. 

But  where  the  legislature  is  ffiyen  power  to  create 
a  court  or  to  prescribe  the  Jurisdiction  of  a  court 
created  by  the  constitution,  in  either  case  it  has  the 
power  to  confer,  and  take  away  jurisdiction  at  its 
pleasure.    State  y.  Frew,  24  W.  Va.  416. 

Vlrstala  Statute  Uncoastltutlonal.— in  Carter  y. 
Com..  06  Va.  816,  82  S.  E.  Rep.  780,  the  court  declared 
the  Act  of  1807,  securing  the  defendant  a  Jury  trial 
in  cases  of  direct  contempt,  unconstitutional,  hold- 
ing that,  "in  the  courts  created  by  the  constitution, 
there  is  an  inherent  power  of  self-defense  and  self- 
preservation ;  that  this  power  may  be  revulated  but 
cannot  be  destroyed,  or  so  far  diminished,  as  to  be 
rendered  Ineffectual  by  leffislatlve  enactment;  that 
it  is  a  power  necessarily  resident  in  and  to  be 
exercised  by  the  court  Itself,  and  that  the  vice  of  an 
act  which  seeks  to  deprive  the  court  of  this  Inherent 
power,  is  not  cured  by  providlnfir  for  its  exercise  by 
a  Jury;  that  while  the  legislature  has  the  power  to 
reffulate  the  Jurisdiction  of  the  circuit,  county  and 
corporation  courts,  it  cannot  destroy,  while  it  may 
confine  within  reasonable  bounds,  the  authority 
necessary  to  the  exercise  of  the  Jurisdiction  con- 
ferred." See  discussion  of  the  above  statute  in  4 
Va.  Law  Reg.  40, 281,  845,  802. 

And  in  Elam  v.  Com.,  decided  by  the  circuit  court 
of  Norfolk  county  and  reported  in  4  Va.  Law  Reff. 
588,  the  Vlrfflnia  sUtute  (Acts  1805-6.  p.  024)  giving 
Justices  exclusive  original  Jurisdiction  in  misde- 
meanor cases,  was  declared  constitutional  as  it  was 
not  Intended  to  interfere  with  the  jurisdiction  of 
courts  of  record  to  punish  for  contempts. 

W«*t  Virginia  5Utute.-By  W.  Va.  Code  1887.  ch. 
147,  S  27,  only  those  contempts  enumerated  therein 
are  punished  summarily  and  in  the  usual  way;  but 
all  other  contempts  are  punished  by  indictment, 
belnar  misdemeanors  by  that  statute.  State  v. 
McClauffherty.  88  W.  Va.  250, 10  S.  £.  Rep.  407;  State 
V.  Cunningham,  88  W.  Va.  607. 11  S.  E.  Rep.  76;  State 
V.  Ralphsnyder,  84  W.  Va.  852. 12  S.  E.  Rep.  721. 

In  State  v.  Harper's  Ferry  Bridge  Co..  16  W.  Va. 
864.  GBBBir,  P.,  said :  "Itls  very  questionable  whether 
the  courts  have  not  a  right  to  punish  summarily  for 
some  other  sorts  of  contempt  than  those  specified 
In  this  act  (sec.  27,  ch.  147),  though  it  does  say  that 
summary  punishment  shall  only  be  infiicted  in  the 
cases  specified." 

But  this  statute  (sec.  87,  ch.  147)  was  declared  con- 
stitutional  and  binding  upon  circuit  and  other 


inferior  courts  in  State  v.  McClaugberty,  38  W.  Va. 
250,  10  S.  E.  Rep.  407.  See  also.  State  v.  Hansford,  48 
W.  Va.  773,  28  S.  E.  Rep.  702. 

It  was  also  decided  in  State  v.  McClaugherty,  38 
W.  Va.  250,  10  S.  E.  Rep.  407,  that  an  attorney  who 
wrote  and  caused  to  be  published  in  a  newspaper  a 
libelous  charge  against  the  judge  of  the  circuit 
court  could  not  be  punished  by  such  court  by  sum- 
mary proceedings,  under  section  27,  ch.  147  of  W. 
Va.  Code  regulating  the  punishment  for  class  of 
contempts  therein  mentioned. 

C.  SPECIAL.— The  proceeding  is  also  generally 
treated  as  a  special  one,  distinct  and  separate  from 
the  suit  out  of  which  it  has  arisen.    Baltimore,  etc. 
R.  Co.  V.  Wheeling.  18  Oratt.  40:  Alderson  v.  Com*, 
mlssioners,  82  W.  Va.  640.  0  S.  E.  Rep.  868. 

II.  WHAT  CONSTITUTES. 

A.  IN  GENERAL.— "(Contempt  of  court  is  a  diso- 
bedience to  the  court,  or  an  opposing  or  despising 
the  authority,  justice  or  dignity  thereof.  It  com- 
monly, consists  in  a  party  doing  otherwise  than  he 
is  enjoined  to  do.  or  not  doing  what  is  commanded 
or  required  by  the  process,  order  or  decree  of  the 
court.  Sometimes  it  arises  by  one  or  more  oppos- 
ing or  disturbing  the  execution  or  service  of  the 
process  of  the  court,  or  using  force  to  the  person 
that  ser  ves  it  Sometimes  1 1  consists  in  using  words 
imputing  scorn,  reproach  or  diminution  of  the  au- 
thority of  the  court,  its  process,  orders,  officers  or 
ministers  upon  executing  or  serving  such  process 
or  orders. 

"So,  also,  contempt  may  be  predicated  of  the 
behavior  of  different  persons  and  officials.  Judges 
of  lower  courts  may  be  in  contempt  by  disobeying 
the  writs  of  superior  tribunals:  officers  of  a  court 
by  abusing  the  process  of  the  Ikw,  or  by  being 
guilty  of  oppression,  extortion,  collusive  behavior, 
and  neglect  while  acting  under  color  of  their  offices; 
attomeys-at-law  by  practicing  fraud,  corruption  or 
other  dishonesty:  Jurymen  by  refusing  to  attend 
the  court  neglecting  their  duties,  or  acting  fraudu- 
lently, falsely  or  coUuslvely  in  making  up  and 
rendering  their  verdicts:  witnesses  by  failing  to 
attend,  or  refusing  to  answer  when  directed  so  to 
do:  parties  by  misbehavior,  interference  with  the 
rights  of  others,  tampering  with  Jurors  and  officers 
of  the  court— offering  bribes  and  the  like;  and  any 
party  by  rudeness,  insolence,  bad  temper  or  diso- 
bedience of  the  lawful  orders  of  the  court  or  judges 

"The  publication  of  an  article  by  any  person,  even 
in  a  newspaper,  at  a  place  remote  from  that  where 
the  court  is  being  held,  concerning  a  case  pending 
in  court,  and  which  has  a  tendency  either  to  preju- 
dice the  public,  to  corrupt  the  administration  of 
justice,  to  influence  the  court  by  a  threat  of 'popular 
clamor.'  or  to  reflect  on  the  tribunal,  the  parties, 
the  jurors,  the  witnesses  or  the  counsel,  is  held  to 
be  a  contempt  of  court  and  panishable  as  such  by 
a  process  of  attachment  But  where  an  article, 
offensive  to  the  judge,  but  not  coming  within  any 
of  the  classes  named  in  the  statute,  was  published 
in  a  newspaper,  it  was  held  that  the  court  had  not  a 
right  to  punish  it  as  an  act  of  contempt"  Barton's 
Law  Pr.  (2d  Ed.)  774-&-6. 

B.  VIOLATION  OF  AN  INJUNCTION. -The  viola- 
tion of  an  injunction  may  be  punished  as  a  con- 
tempt. State  V.  The  Harper's  Perry  Bridge  Co..  10 
W.  Va.  864:  State  v.  Harness.  42  W.  Va.  414.  26  S.  £, 
Rep.  270.    See  also.  Barton's  Ch.  Pr.  (2d  Ed.)  403. 

The  surety  on  the  bond  given  by  the  husband  of 
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Uie  life  tenant  of  a  slave  with  condition  to  obey  the 
order  of  the  court  enjoining-  him  from  removing 
the  slave  beyond  the  bounds  of  the  commonwealth, 
is  fiTuilty  of  contempt  for  the  removal  and  sale  of 
such  slave  beyond  the  limits  of  the  commonwealth. 
It  is  competent  for  the  court  to  rive  redress  by 
decreeing  in  favor  of  the  plaintiff— the  reversioner 
of  the  slaves— against  both  the  obligors  of  the  bond 
the  value  of  the  reversion  in  such  slave.  Johns  v. 
Davis,  9  Rob.  729. 

But  an  order  from  the  chancellor  granting  an 
injunction  to  a  Judgment  at  common  law  upon  the 
usual  terms,  is  not  sufficient  to  stay  the  proceedings 
until  the  complainant  has  complied  with  the  terms 
of  the  order  by  riving  bond  and  security.  In  such 
case,  it  is  no  contempt  of  the  court  of  chancery  for 
the  plaintiff  or  the  sheriff  to  proceed  to  sell  under 
the  execution,  notwithstanding  the  chancellor's 
order  was  shown  them.  Clarke  v.  Hoomes,  2  H.  ft 
M.28. 

A  trustee  by  direction  of  the  creditor  advertised 
lands  conveyed  by  deed  of  trust  to  be  sold  on  a  cer- 
tain day  to  pay  debts.  The  debtor  obtained  an 
order  of  injunction  ag-ainst  the  said  trustee  and 
creditor  enjoining  the  said  defendant  from  selling 
the  land  under  said  deed  of  trust  The  trustee  by 
direction  of  the  creditor  after  the  injunction  had 
been  granted  added  to  the  advertisement  of  the 
sale  therefor  posted,  the  words,  "The  above  sale 
postponed  to  the  5th  day  of  July  1881,"  thereby 
offering  said  land  for  sale  in  spite  of  said  injunc- 
tion. Held,  not  a  contempt  of  court  Craig  v.  Mc- 
Culloch,  20  W.  Va.  158. 

.  An  injunction  was  granted  to  restrain  certain 
defendants  from  executing  or  delivering  any  deed 
of  conveyance  of  the  whole  or  any  part  of  certain 
lands  or  from  incumbering  the  same  in  any  way 
whatsoever,  or  from  granting  to  any  party  the  right 
to  cut  or  transport  from  said  lands  any  timber,  or 
from  cutting  or  transporting  timber  therefrom, 
during  the  pendency  of  a  certain  suit  But  this 
injunction  was  not  to  take  effect  or  be  in  force  until 
the  plaintiff,  or  some  one  for  him  gave  a  bond, 
with  securities  to  be  approved  by  the  clerk  of  the 
court  in  the  sum  of  $250,  conditioned  to  pay  all  such 
costs  as  may  be  awarded  the  defendants  should 
this  injunction  be  dissolved.  Before  the  giving  of 
the  required  bopd  the  defendants  did  certain  acts 
violating  the  order  of  injunction  and  it  was  held 
that  they  were  guilty  of  contempt  Held*  that  the 
injunction  did  not  take  effect  until  after  the  act  was 
done,  and  that  there  was  no  breach  of  the  in  J  unction ; 
consequently  no  contempt  of  the  injunction  order 
was  committed.  State  v.  Irwin,  80  W.  Va.  404,  4  S. 
E.  Rep.  413. 

Violation  of  Inianction  after  Supersedeas  Has  Been 
Issued.— If  after  a  supersedeas  has  been  issued  by 
an  appellate  court  to  an  order  of  a  circuit  Judge  in 
vacation  dissolving  an  injunction  and  service  of  the 
same,  the  party  enjoined  violates  the  injunction, 
such  party  is  in  contempt  of  the  appellate  court 
and  may  be  punished  by  it  for  disobeying  its  proc- 
ess. In  such  a  case  the  order  of  the  lower  court 
dissolves  and  ends  the  injunction  and  it  is  only 
given  new  life  by  the  supersedeas  issuing  out  of  the 
appellate  court  State  v.  The  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864;  State  v.  Harness,  42  W.  Va. 
414.  26  S.  E.Rep.  27a 

And  where  the  circuit  court  overrules  a  motion 
to  dissolve  an  injunction,  and  thus  leaves  the  in- 
junction in  full  force,  in  such  case  the  act  violates 
the  process  of  tha^  court  and  constitutes  a  contempt 


thereof.    State  v.  Harness,  42  W.  Va.  414,  28  S.  S. 
Rep.  270. 

A  supersedeas  is  only  intended  to  stay  further 
proceedings,  to  leave  matters  in  the  condition  it 
finds  them  until  the  appellate  court  can  hear  the 
case,  and  pass  on  the  question  involved  In  the  ap- 
peal: and  therefore  a  receiver  appointed  by  ihe 
court  in  whose  hands  has  been  placed  certain 
property  is  not  guilty  of  contempt  in  dealing  with 
the  property  pending  an  appeal  and  Bnpersedeas 
on  the  order  appointing  him  receiver.  Bri»tow  v. 
Catlin  (Va.).  20  S.  E.  Rep.  »46. 

C.  DISOBEDIENCE  OF  AN  ORDER  OB  DBCBEE. 
—An  attachment  for  contempt  in  disobedience  of  a 
decree  of  the  chancery  court  will  only  lie  for  dtoo- 
bedience  of  what  Is  decreed,  and  not  for  what  may 
])e  decreed.    Taliaferro  v.  Horde.  1  Rand.  tVL 

And  where  one  of  two  Joint  tenants  appropriated 
to  himself  more  than  his  share  of  the  proceeds  of  a 
decree  rendered  in  favor  of  thera  all.  he  was  held 
not  guilty  of  contempt  for  obetructing'  tlie  decree 
of  the  court    Jones  v.  Jones,  1  H.  A  M.  SL 

It  is  not  a  contempt  to  disobey  an  order  or  decree 
which  the  court  has  no  Jurisdiction  or  authority  to 
make.  Ruhl  v.  Ruhl,  24  W.  Va.  28S.  Nor  to  disobey 
an  order  of  a  court  which  has  no  Jurisdiction  of  the 
subject-matter.  Hebb  v.  County  Court  (W.  Va.).  87 
S.  E.  Rep.  077.  Nor  is  it  a  contempt  to  disregard  a 
supersedeas  improvidently  issued  and  which  was 
afterwards  annulled  and  vacated  for  want  of  Juris- 
diction. SUte  V.  Blair,  89  W.  Va.  704.  90  S.  E.  Bep. 
668. 

But  where  a  court  has  Jurisdiction  to  ffrant  an 
appeal  and  supersedeas  to  an  order  dissolving  an 
injunction,  the  supersedeas  issued  by  the  order  of 
such  court  is  a  lawful  process  and  disobedience  of  it 
will  be  punished  though  it  is  improvidently  issued. 
In  such  a  case  a  motion  should  be  made  to  quash  it 
but  it  cannot  be  disobeyed  with  impunity  while  It 
remains  in  force.  State  v.  Harper's  Ferry  Bridge 
Co.,  16  W.  Va.  864. 

A  road  which  has  merely  been  ordered  to  be 
opened,  but  has  never  been  actually  opened,  is  not 
a  road  such  as  ch.  26,  f  1,  of  the  Criminal  BevtdOQ 
Acts  of  1877-6  prescribes  a  penalty  for  obstructing. 
Merely  resisting  the  carrying  out  of  the  court's 
order  to  open  such  a  road  is  not  an  offense  under 
that  section  but  a  contempt  of  the  court  Bailey  v. 
Com.,  78  Va.  21. 

It  is  an  error  to  decree  an  attachment  for  con- 
tempt against  certain  persons  for  refnslnr  to  obey 
a  decree,  which  is  general  and  uncertain  and  the 
extent  of  which  so  far  as  it  concerns  them,  they 
have  no  adequate  means  to  ascertain.  Bircheit  t. 
Boiling,  5  Mnnf .  442. 

A  defendant's  being  in  contempt  to  the  first  process 
of  the  court  is  not  in  contempt  to  the  decree,  and 
forms  no  objection  to  his  pleading-  to  a  seirw  f^Oaa 
brought  to  revive  that  decree.  I^ane  v.  Ellsey.  4  H. 
AM.  604. 

A  court  of  one  country  or  state  may  eojoln  an 
individual  within  its  Jurisdiction,  from  proeecutine 
his  suit  in  a  foreign  state:  and  this  injunction  may 
be  enforced  by  process  of  contempt  Barton's  Ch. 
Pr.  (2d  Ed.)  51. 

Advice  of  Counsel— 5siiietliBes  Palliates  DIssbedicMs 
of  Order.— The  advice  of  counsel  may.  under  some 
circumstances,  be  a  palliation  of  the  offence  of  his 
client  in  disobeying  the  lawful  orders  of  the  court 
but  the  extent  of  such  palliation  must  depend  upon 
the  circumstances  of  the  case  and  the  character  of 
the  advice  given.    Such  advice  will  not  condone  a 
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wilfnl  disregard  of  tlie  order  of  the  court;  bat  when 
a  person  axrts  upon  hasty  and  Inconsiderate  adylce 
or  has  failed  to  rive  counsel  correct  information  as 
to  the  facts  of  the  case  the  offence  will  be  palliated 
to  the  extent  only  of  making  It  a  reckless  disobedi- 
ence of  the  process  of  the  court  instead  of  a  wilful 
contempt.  State  y.  The  Harper's  Ferry  Bridge  Co., 
16  W.  Va.8M. 

Interference  with  Control  of  Receiver.— "An  order 
appointing  a  receiver  is  in  the  nature  of  an  injunc- 
tion or  writ  of  sequestration,  preventiny  any  aliena* 
tion  or  disposition  of  the  property  except  with  the 
consent  and  concurrence  of  the  court.  Any  inter- 
ference  with  the  control  and  possession  of  the 
receiver,  whether  forcibly  or  by  leral  proceedinsrs, 
without  the  permission  of  the  court,  is  regarded  as 
a  contempt  of  its  jurisdiction  and  will  be  punished 
accordinsrly.  **  Staplis,  J. .  in  Thornton  ▼.  Washing- 
ton SaviuffS  Bank.  76  Va.  48S. 

Obstmctlon  of  Decree  by  Attorney.—** An  attorney, 
then,  who  would  corruptly  conspire  with  his  client 
to  obstruct  the  due  administration  of  the  law,  and 
to  brinff  the  authority  of  a  court  of  justice  into  con- 
tempt, by  resistinar  and  obstructing  the  execution 
of  its  lawful  decrees,  by  whatever  contrivance,  even 
thougrh  it  should  be  by  procurinar  the  interference 
of  another  court,  which  had  no  appellate  or  super- 
visory power,  or  jurisdiction  of  the  subject-matter 
of  the  suit,  in  abuse  of  its  powers,  to  enjoin  and 
inhibit  the  officers  of  said  court  and  other  persons 
from  the  execution  or  performance  of  said  decrees, 
he  is  at  least  as  ffuilty  of  an  offence  against  public 
justice,  and  of  a  contempt  of  court,  as  his  client, 
and  as  justly  liable  to  summary  punishment** 
ANDSB809,  J.,  iu  Wells  V.  Oom.,  SI  Qratt  500. 

Dfsoliedlenoa  of  Mandaaras.— Where  a  mandamus 
issues  to  county  commissioners  to  compel  them  to 
settle  and  sicn  a  bill  of  exceptions,  one  of  them  is 
not  ffullty  of  disobedience  of  the  order  in  that  he 
took  the  exceptions  to  his  chambers  to  settle  the 
same,  instead  of  meetinar  with  his  coUeaarues  <n  bane 
for  that  purpose.  State  v.  Cunninffham,  n  W.  Va. 
607,  11  S.  E.  Bep.  7& 

Where  a  writ  of  mandamus  issues  to  county  com- 
missioners to  compel  them  to  settle  and  sign  a  bill 
of  exceptions  "promptly  and  with  all  convenient 
dispatch.'*  a  delay  of  thirty  dasrs  in  doinar  so  is  not 
so  unreaseoable  as  to  render  them  liable  as  for  con- 
tempt. State  T.  Cunninarham,  n  W.  Va.  607. 11  S.  E. 
Bep.  76u 

A  circuit  court  has  power  to  award  a  writ  of 
mandamus  to  compel  a  member  of  an  electoral 
board  to  perform  the  duties  imposed  upon  him  by 
law  and  for  failure  to  obey  such  mandamus  he  may 
be  punished  for  contempt  Cromwell  v.  Com.,  96 
Va.  964,  38  S.  E.  Bep.  1088. 

Refnsal  to  Appear  before  Commissioner  or  Notary.— 
A  person  who  is  summoned  to  appear  before  a  notary 
and  arive  evidence  in  a  certain  cause  is  guilty  of  con- 
tempt if  he  refuses  to  obey  such  summons,  and 
may  be  punished  therefor.  Tavenner  v.  Morehead, 
41  W.  Va.  116,  28  S.  E.  Bep.  676. 

If  a  party  be  ordered  to  appear  before  a  commis- 
sioner and  disobey  such  order  he  may  subject  him- 
self to  process  of  contempt  Barton's  Ch.  Pr.  (Sd 
Ed.)  680:  Lane  v.  Lane.  4  H.  &  M.  487. 

When  a  fiduciary  shall  fail  to  lay  before  a  proper 
commissioner  a  statement  of  his  receipts  for  any 
year,  upon  request  by  any  person  who  is  interested, 
made  to  such  commissioner  within  ten  years  from 
commencement  of  such  year,  a  summons  shall  issue 
requiring  the  fiduciary  to  settle  his  accounts  before 


such  commissioner.  If  the  fiduciary  fail  to  make  a 
settlement  as  ordered,  within  one  month  upon 
being  requested  to  do  so,  the  commissioner  shall 
report  the  matter  to  the  court  which  appointed  him ; 
and  said  court  shall  take  such  measures  to  compel 
the  performance  as  could  be  taken  for  the  violation 
of  an  express  order  of  court  Barton's  Ch.  Pr.  (2d 
Ed.)  7ia 

Disobedience  of  Order  for  Jury  Service.— A  persoUf 
who  is  exempt  from  jury  service  by  a  statute,  the 
terms  of  which  have  been  complied  with,  is  not 
guilty  of  contempt  by  not  attending  court  and  get- 
ting himself  excused.  A  person  exempt  from  jury 
service  by  law,  is  in  like  manner  exempt  from  being 
summoned  to  serve  on  a  jury.  Miller  v.  Com.,  80 
Va.  88. 

Where  a  circuit  superior  court  ordered  a  subpoena 
for  witnesses  to  attend  the  grand  jury  then  in  ses- 
sion, and  they  intentionally  concealed  themselves 
from  the  sheriff  to  prevent  a  process  from  being 
served,  until  the  grand  jury  had  been  discharged, 
it  was  held  upon  the  construction  of  the  statute  of 
1880-81,  ch.  11, 1 96.  that  this  did  not  constitute  a  con- 
tempt punishable  by  the  court  in  a  summary  man- 
ner.   Com.  V.  Deskins,  4  Leigh  68& 

Refusal  to  Testify  before  Qrand  Jury.  — A  person 
refusing  to  testify  before  a  grand  jury  in  a  prosecu- 
tion for  unlawful  gaming  is  guilty  of  contempt  He 
is  not  justified  in  refusing  to  testify  on  the  ground 
that  his  answer  will  tend  to  criminate  and  disgrace 
him,  since  Acts  1877-78.  ch.  10,  {{  90,  88,  p.  51,  New 
Criminal  Procedure,  secures  to  him  absolute  indem- 
nity and  complete  amnesty  aarainst  any  possible 
penalty  or  procedure  against  him  for  any  crimina- 
tion or  implication  in  the  offense  indicated  by  the 
pending  prosecution  in  which  he  is  called  to  testify. 
Kendrick  v.  Com.,  78  Va.  400. 

Refusal  to  Answer  Bill.— A  person  in  whose  hands 
the  debt  due  or  effects  of  the  non-resident  are 
attached,  should  be  made  a  party  to  the  suit;  and 
may  be  punished  for  contempt  if  he  refuse  to  answer 
the  biU.    Barton's  Ch.  Pr.  (9d  Ed.)  681. 

Dtorssard  of  Appellate  Drder.— Commlasioners  pro- 
ceeding to  execute  a  decree  after  an  appeal  to  the 
court  of  appeals  has  been  taken,  and  the  process 
has.  been  served  upon  them,  are  guilty  of  a  con- 
tempt of  the  appellate  court;  and  their  acts  are  null 
and  void,  as  to  the  rights  of  the  parties  to  the  ap- 
peal.   M'LaughUn  v.  Janney,  6  Oratt  600. 

But  it  was  decided  in  the  case  of  Cheshire  v.  Atkin- 
son, 1  H.  &  If.  910,  that  a  sheriff  who  carried  into 
effect  a  decree  of  a  superior  court  of  chancery  after 
an  appeal  had  been  granted  in  vacation  by  the  judge 
of  that  court,  although  the  sheriff  had  notice  of  the 
appeal,  was  not  in  contempt  of  the  appellate  court, 
if  such  proceedings  took  place  before  the  record  had 
been  brought  up. 

D.  ALLEGED  MISCONDUCT  OP  ATTOBNEYS.- 
Where  an  attorney  fails  to  attend  court  at  the  time 
of  a  trial  previously  fixed  with  his  consent  because 
he  had  already  entered  upon  the  trial  of  another 
cause  with  every  reasonable  expectation  of  complet* 
Ing  it  before  the  time  fixed  for  the  hearing  of  the 
first  cause,  and  finding  this  impossible,  and  being 
unable  to  obtain  a  continuance  for  the  second  cause, 
notifies  the  court  of  these  facts,  such  an  one  is  not 
guilty  of  a  contempt  of  court  Wise  v.  Com.,  07  Va. 
770,  84  S.  E.  Bep.  453. 

The  mere  drafting  by  an  attorney  of  a  petition 
in  respectful  languaare.  simply  expressing  the  opin- 
ion of  its  signers  that  great  injustice  had  been  done 
a  certain  party  in  the  verdict  of  the  jury,  and  asking 
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a  new  trial,  is  not  a  contempt  State  r.  Hansford, 
48  W.  Va.  778,  28  S.  E.  Rep.  7W;  State  ▼.  Parsons  (W. 
Va.).  87  S.  E.  Rep.  548. 

An  attorney  was  found  ffuilty  of  contempt  on  tbe 
flrronnd  that  he  had  asked  for  a  separate  trial  of  one 
of  two  defendants,  and,  on  the  following  day,  denied 
hayinff  done  so:  that  he  had  asked  a  postponement 
of  the  case  on  the  ground  that  he  had  Just  been 
called  into  it,  but.  on  the  trial,  had  Introduced  a 
copy  of  the  evidence  taken  at  preliminary  examina- 
tion, which  he  claimed  to  have  written  at  the  time 
himself.  Held,  that  the  judgment  must  be  set  aside, 
where  the  evidence  as  to  the  first  alleffed  ground 
was  conflicting,  and.  as  to  the  second,  it  appeared 
that  he  was  the  attorney  to  the  preliminary  hearing, 
for  a  co-defendant  only.  State  v.  Ralphsnyder,  84 
W.  Va.  8fi8.  18  S.  E.  Rep.  781. 

E.  MISCELLANEOUS  INSTANCES.— Where  the 
editor  of  a  newspaper  charved  in  an  editorial 
(amonff  other  things)  that  aid  and  comfort  (under 
color  of  law)  were  being-  openly  and  outrageously 
extended  to  an  alleged  criminal,  his  gang-  and  allied 
bullies:  that  the  authorities  of  the  county,  includ- 
ing the  county  court,  were  actively,  sealously.  and 
unblushingly  acting  together  to  deliver  such  alleged 
criminal  from  the  Just  g-raspof  the  city  authorities; 
and  that  all  this  was  being-  done,  not  that  the  crimi- 
nal miffht  be  punished,  but  that  he  miffhtbe  shielded 
and  delivered  and  kept  at  larve  as  a  terror  to  all 
law-abidinff  people,  and  to  all  w^o  would  put  down 
lawless  disorder,  such  an  editor  was  held  ffullty  of 
a  contempt  of  court  So  held  by  the  circuit  court 
of  Norfolk  county  in  the  case  of  Elam  v.  Com., 
decided  May.  1808,  and  reported  in  4  Va.  Law  Regr.  690. 

Chaririiiff  nembers  of  Court  with  Aiding  Political 
Party.— An  editorial  in  a  newspaper,  charred,  in 
reference  to  a  certain  case  then  pending  before  the 
supreme  court  of  appeals  that  three  of  the  Judges 
of  that  court  had  promised  the  Democratic  Caucus 
which  passed  the  order  out  of  which  the  suit  then 
pending  arose,  more  than  a  year  before,  that  such 
order  would  be  held  constitutional:  and  that  a 
decLsion  would  be  rendered  thereon  before  the 
meeting  of  the  Democratic  State  Convention  in 
order  to  simplify  the  situation,  was  held  a  contempt 
of  court  which  it  might  summarily  punish.  State  v. 
Frew,  24  W.  Va.  416. 

Offering  Insult  to  Judge.— A  person,  being  interested 
in  the  result  of  a  suit  pending  in  court,  met  the  Judge 
of  the  court  on  the  steps,  as  he  was  proceeding  to 
take  his  seat  on  the  bench,  and  accused  him  of  cor- 
ruptness and  cowardice  in  the  cause  then  pending. 
Such  a  person  is  guilty  of  contempt,  for  which  he 
may  be  fined  or  imprisoned  or  both,  although  the 
court  was  then  not  actually  in  session.  Com.  v. 
Dandridge,  2  Va.  Cas.  406. 

Preventing  Witness  from  Attending  Court— In  Com- 
monwealth V.  Feely.  2  Va.  Cas.  1,  it  was  held  that 
using  means  to  prevent  and  preventing  a  witness 
from  attending  court,  who  had  been  duly  summoned 
was  a  contempt  of  court,  and  might  be  punished  by 
information. 

Misbehavior  during  Recess  of  Court.— The  making  of 
an  affray  and  riot,  accompanied  with  great  noise  and 
turbulence  at  the  tavei^  (near  the  courthouse), 
where  the  Judge  of  the  court  was,  and  of  which  the 
rioters  were  advised,  during  the  night  of  a  term 
(but  the  court  being  then  in  recess),  is  not  a  con- 
tempt of  court.    Com.  v.  Stuart,  2  Va.  Cas.  880. 

Suing  In  False  Names.— Suing  In  feigned  names  or 
in  the  names  of  others  without  their  privity  and 
consent  is  an  abuse  of  the  process  of  the  court,  and 


the  parties  so  doing  should  be  punished  for  contempt 
Howard  v.  Rawson,  2  Leigh  738. 

Piling  Protest  against  Action  of  Coart.— John 
Stokeley,a  Justice  of  a  county  court<entered  two  pro- 
tests against  a  certain  action  of  that  court  In  the 
first  he  protested  against  the  appropriation  about 
to  be  made  for  the  completion  of  the  Jail  and  clerk*8 
office,  on  the  ground  that  said  buildings  were  not 
completed  either  as  to  time  or  workmanship  accord- 
ing to  the  contract  expressly  set  forth  in  the  bond 
of  the  undertaker,  and  therefore  no  more  money 
should  be  assessed  against  the  people  until  the  work 
was  completed.  In  his  second,  he  protested  that  the 
court  according  to  the  opinion  of  the  subscribers 
had  transcended  the  authority  given  them  by  the 
law.  if  not  by  rescinding  the  order  which  had  been 
made  at  last  December  court  and  by  nullifying  a 
contract  which  had  been  made  by  certain  citizens 
for  the  erection  of  a  courthouse,  certainly  by  hur- 
rying on  the  order  for  erecting  said  courthouse  and 
in  infringing  the  interest  of  the  people  by  amerc- 
ing the  county  into  avdebt  of  upwards  of  eight  hun- 
dred dollars  more  than  the  first  contract  The  lower 
court  considered  the  protest  as  a  contempt  and 
fined  him  accordingly.  Held,  that  such  action  was 
not  a  contempt    Stokeley  v.  Com.,  1  Va.  Caa.  S8a 

F.  WANT  OF  GUILTY  DETENT. 

Dteclalmer  of  Intent  Not  Always  a  Oood  fir  tc  men,  II 
was  said  by  Keith,  P.,  in  Carter  t.  Com..  06  Va.  8ltt. 
38  S.  E.  Rep.  780,  "It  is  true  that  with  respect  to 
conduct  or  language  where  the  intent  with  which 
a  thing  is  said  or  done  gives  color  and  character  to 
the  act  or  words,  a  disclaimer  of  any  purpose  to  he 
tiruilty  of  a  contempt  or  to  destroy  or  impair  the  au- 
thority due  to  the  court  Is  a  good  defence,  but  this 
is  true  only  of  language  or  acts  of  doubtful  inuxxt. 
and  which  may  reasonably  bear  two  constmctions. 
In  the  case  before  us  there  could  have  been  but  one 
motive,  and  that  to  Infiuence  the  action  of  the  court 
with  respect  to  a  case  before  it  by  means  of  a  state- 
ment known  and  admitted  to  be  false.** 

Acting  as  Counsel  In  Good  Palth.— Wbere  a  rule  is 
made  upon  a  person  to  show  cause  why  be  shall  not 
be  punished  for  a  contempt  of  the  court  in  aiding 
to  obstruct  the  execution  of  a  decree  of  the  court 
he  purges  himself  of  the  contempt  by  answering 
under  oath,  that  in  what  he  has  done  he  acted  as 
counsel  in  good  faith,  without  any  design,  wish  or 
expectation  of  committing  any  contempt  of.  or 
offering  disrespect  to.  the  court  Wells  t.  Com..  81 
Qratt  600:  Postal  TeL,  etc.,  Co.  v.  N.  *  W.  R.  Co..  88 
Va.  081,  U  S.  £.  Rep.  001 ;  Button  v.  Liockridge. 
21  W.  Va.  861;  Wise  v.  Com..  97  Va.  779.  84  S.  E.  Rep. 
458 ;  Trimble  v.  Com.,  5  Va.  Law  Reg.  M. 

Error  In  Judgment— And  where  an  attorney  has 
acted  in  good  faith,  although  he  may  err  in  judg* 
men  the  Is  not  guilty  of  contempt  To  excuse  his 
conduct  it  is  not  necessary  to  be  shown  that  he  is 
right  in  his  opinions;  but  It  is  necessary  to  be 
shown  that  he  has  acted  In  good  faith  and  in  such 
a  way  as  he  believed  would  further  his  clients'  inter- 
est and  not  from  any  disrespect  of  the  court  or 
from  a  design  to  oust  it  of  its  lawful  Jurisdiction. 
Wells  V.  Com.,  21  Qratt  600:  Postal  Tel.,  etc.  Co.  v. 
N.  &  W.  R.  Co..  88  Va.  990. 14  S.  £.  Rep.  001. 

Disclaimer  by  Employer  of  Acts  of  Bmployeea.— 
Where  employees  of  defendant  drove  across  rail- 
road tracks,  after  an  injunction  had  been  granted 
restraining  defendant  from  trespassing  on  said  rail- 
road, and  removed  some  poles  which  had  been 
dropped  upon  and  near  the  edge  of  the  roadbed  of 
the  railroad,  and  did  some  other  trivial  acta ;  which 
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acts  tbe  company  disclaimed,  it  was  held,  as  there 
was  no  intention  to  disregard  the  injuoctlon,  the 
defendant  was  not  ffnilty  of  contempt  Postal  Tel., 
etc..  Co.  V.  N.  A  W.  R.  Co.,  88  Va.  929,  14  S.  E.  Rep. 
691. 

Act  of  Disobedience  Not  Consanmated.— A  decree 
was  rendered  by  a  certain  circuit  court  authorizinfir 
a  certain  receiver  to  rent  out  certain  real  estate  of 
the  defendant.  Upon  application  by  the  defendant 
a  supersedeas  was  issued  by  the  clerk  of  the  su- 
preme court  of  appeals  which  stated  in  accordance 
with  the  transcript  of  the  record,  that  the  decree 
superseded  was  rendered  on  a  certain  day  by  a  cer- 
tain court,  when  in  fact  no  decree  was  rendered  by 
said  court  on  that  day,  but  a  decree  was  rendered 
on  the  day  succeedinff  the  one  named  in  the  process. 
Such  process  was  served  on  the  receiver.  But  after 
the  service  he  proceeded  to  rent  out  the  said  real 
estate  publicly  stating  at  the  time  of  the  renting, 
that  if  the  appellate  court,  on  being-  applied  to, 
should  hold  such  process  effective,  he  would  return 
to  the  renter  his  bond  and  repay  his  cash  payment 
and  not  report  the  renting  to  the  circuit  court 
Held,  that  as  receiver  always  Intended  to  make  appli- 
cation to  the  court  to  ascertain  whether  such  proc- 
ess was  effective,  before  he  placed  the  renter  in 
possession  of  the  property,  and  before  he  reported 
the  renting  to  the  court,  it  would  not  punish  such 
special  receiver  for  a  contempt  of  the  court  be- 
cause of  his  disobedience  of  its  lawful  process,  the 
act  of  disobedience  not  having  been  consummated 
HO  as  to  injure  any  one,  and  no  contempt  having 
been  intended.    Hutton  v.  Lockrldge.  SI  W.  Va.  264. 

ni.  PROCBDURB. 

A.  ENTITLING  THE  PROCEEDING.-Before  the 
attachment  for  the  contempt  Issues  the  proceedings 
are  to  be  entitled  in  the  names  of  the  parties  to  the 
suit  but  afterwards  in  the  name  of  the  state.  State 
V.  The  Harper's  Perry  Bridge  Co.,  16  W.  Va.  864  ; 
Ruhl  V.  Ruhl,  24  W.  Va.  279  :  State  v.  Irwin.  80  W.  Va. 
404, 4  S.  E.  Rep.  418 ;  Alderson  v.  Commissioners,  82 
W.  Va.  617.  9  S.  £.  Rep.  871.  See  also,  6  Va.  Law  Reg. 
862,  and  Com.  v.  Feely,  2  Va.  Cas.  1,  in  which  case  it 
was  held  that  proceedings  for  contempt  may  be  in- 
stituted by  information. 

B.  AFFIDAVIT. 

Not  Always  NecctMry.— In  cases  of  contempt  In  open 
court  it  Is  the  uz^iform  practice  for  the  Judges  to 
proceed  upon  their  own  information  and  of  their 
own  motion.  State  v.  Frew,  24  W.  Va.  416.  In  such 
cases  they  act  upon  the  evidence  of  their  own  senses, 
and  in  cases  of  contempt,  not  in  open  court,  if  the 
Judges  have  such  evidence  they  are  at  liberty  to 
act  upon  it  Sute  v.  Frew,  84  W.  Va.  416.  But  in 
many  cases  not  in  open  court  the  Judges  have  no 
evidence  of  their  own  to  proceed  upon.  In  such 
cases  a  sworn  statement  is  absolutely  essential  and 
should  always  be  required  as  a  foundation  of  the 
rule.  SUte  v.  Gibson,  88  W.  Va.  97,  10  S.  E.  Rep.  58; 
Hook  V.  Ross.  1  H.  ft  M.  819. 

A  publication  in  a  newspaper  when  charged  as  a 
contempt  is  of  such  a  character  as  to  permit  the 
Jndffes  to  act  on  their  own  motion  and  upon  their 
own  information.    Sute  v.  Frew,  84  W.  Va.  416. 

Where  a  defendant  in  a  suit  In  equity  disobeys 
the  process,  order,  or  decree  of  the  court  it  Is  the 
usual  and  regular  practice  for  the  court  to  proceed 
for  the  contempt  npon  the  tUfldatit  and  motion  of 
the  plaintiff  In  the  salt  Sute  v.  Irwin,  80  W.  Va. 
404.  4  S.  E.  Rep.  418. 


Bffect  of  Want  of  Affidavit  When  Necessary.— Where 
a  rule  has  issued  on  the  unsworn  sutement  of  coun- 
sel, though  it  be  defective  in  form  or  substance,  yet 
if  defendant  appears  and  submito  to  rule  and  admits 
facts  sufficient  to  support  the  charge  of  contempt 
the  court  will  disregard  all  objections  to  proceed- 
ings for  want  of  affidavit  or  defects  in  the  rale  al- 
though the  objection  be  made  in  the  answer  of 
defendant    Sute  v.  Frew,  24  W.  Va.  416. 

C.  ATTACHMENT.— An  atUchmeut  for  contempt 
has  no  other  object  than  to  bring  the  party  into 
court  When  the  contempt  Is  in  open  court  the 
party  being  present  there  Is  no  need  of  any  proc- 
ess to  bring  him  into  court  Com.  v.  Dandridge.  8 
Va.  Cas.  406 ;  Barton's  Law  Pr.  (8d  Ed.)  776. 

Where  a  party  uses  insulting  language  to  the  Judge 
while  holding  court  he  may  be  punished  therefor 
without  any  rule  being  Issued  against  him.  SUte 
V.  Gibson.  88  W.  Va.  97,  10  S.  E.  Rep.  69. 

But  where  the  contempt  is  not  in  open  court  the 
usual  course  is  to  issue  a  rule  to  show  cause  why 
an  atuchment  should  not  issue,  though  the  atUch- 
ment  sometimes  issues  without  the  rule.  If  the 
party  appear  to  the  rule,  to  shew  cause,  and  in- 
stead of  moving  to  discharge  It  submit  to  answer 
interrogatories,  there  is  no  necessity  for  the  atuch- 
ment Com.  V.  Dandridge,  2  Va.  Cas.  408  ;  Tavenner 
V.  Morehead,  41  W.  Va.  116,28  S.  E.  Rep.  675  :  SUte  v. 
Frew,  24  W.  Va.  469  ;  SUte  v.  MlUer.  28  W.  Va.  801  : 
SUte  V.  Hansford,  43  W.  Va.  778,  28  S.  E.  Rep.  702. 

It  was  held  in  Morris  v.  Creel,  1  Va.  Cas.  388,  that 
an  atuchment  against  the  clerk  of  the  executive 
council  of  the  commonwealth,  who  had  been  served 
with  a  ttUnwna  duce$  tecum,  should  not  issue  from 
the  saperlor  court  of  a  remote  county  until  a  rule 
had  been  issued,  and  served  upon  said  witness  to 
show  cause  why  it  should  not  iasne. 

It  was  also  held  in  SUte  v.  Gibson,  88  W.  Va.  97,  10 
S.  E.  Rep.  58,  that  if  a  contempt  be  committed  not 
in  open  court  by  using  insulting  language  against 
the  Judge,  a  rule  should  be  Issued  against  defendant, 
and  he  should  be  allowed  to  prove  by  witnesses  the 
language  actually  used  by  him,  and  for  a  denial  of 
this  privilege  a  Judgment  against  him  would  be 
reversed  in  the  appellate  court 

A  circuit  court  has  not  the  power  under  section  27, 
of  chapter  147.  of  the  Code  of  1887,  which  provides 
that  a  court  shall  issue  atUchments  for  misbehavior 
in  the  presence  of  the  court  or  conduct  of  such  a 
character  as  to  obstruct  the  administration  of  Jus- 
tice, to  punish  by  summary  proceedings,  an  attorney 
for  writing,  and  causing  to  be  published  in  a  news- 
paper a  libelous  charge  ag'alnst  the  Judge  of  such 
court  Sute  v.  McClangherty,  88  W.  Va.  260, 10  S.  £. 
Rep.  407. 

Sheriff  Is  the  Proper  Officer  to  Execute  Attachment 
—The  sheriff  is  the  proper  officer  to  execute  an  order 
of  atuchment  for  contempt  Hook  v.  Ross,  1  H.  ft 
M.319. 

Returns  upon  an  Attachment.— Upon  an  order  for 
atuchment  for  contempt  two  returns  may  be  made: 
either  a  non  est  inventiu,  upon  which  an  atuchment 
with  proclamation  issues,  or  a  cepi  corpue :  if  he 
returns  the  latter,  the  next  step  Is  a  habeae  corpue  to 
brlnff  up  the  body  :  for  the  sheriff  cannot  carry  him 
out  of  his  county.    Hook  v.  Ross,  1  H.  ft  M.  819. 

Sequestration— When  Qranted.— "And,  if,  upon  an 
atuchment  for  not  performing  a  decree,  the  sheriff 
returns  cepi  corpue,  and  lets  the  party  to  bail,  (which 
he  should  not  do,  where  the  writ  is  marked  for  the 
execution  of  a  decree,)  there  a  sequestration  is 
granted  immediately.    So.  if  he  be  brought  up  by 
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habeas  eorpus,  and  will  not  perform  the  decree,  bat 
obstinately  lies  in  prison.  If  upon  an  attachment 
with  proclamation,  the  Sheriff  return  nanest  inventut, 
a  commission  of  rebellion  issues  ;  and,  if  upon  that, 
a  noH  est  inverUus  be  returned,  the  sergeant  at  arms, 
who  is  the  immediate  officer  of  the  Court,  is  sent  to 
seek  him.  And  this  officer  our  law  expressly  author- 
izes the  Court  to  appoint.  And  he  may  execute  the 
order  of  the  Court  In  any  part  of  the  State,  where 
the  party  may  be  found,  which  the  Sheriff  could 
not :  and  he  mifirht  also,  as  I  conceive,  brlnv  up 
the  body  of  the  party  in  contempt,  without  com- 
mitting him  to  the  Jail  of  the  County,  and  waiting 
for  a  habeas  corpus,  as  the  sheriff  must.  After  all 
this  process,  if  a  non  est  inventus  be  returned,  a 
sequestration  issues."  Judos  Tugkbb  in  Hook  ▼. 
Boss.  1  H.  &  M.  890. 

Cannot  Be  Qrouml  of  an  Action  for  False  Imprlson- 
ment.— However  erroneoas  a  rule  for  con  tempt  may 
be,  it  cannot  be  made  the  foundation  for  an  action 
of  false  imprisonment,  for  itis  a  judicial  act;  but  an 
action  of  malicioos  prosecution  may  be  founded  on 
such  rule,  provided  the  application  for  the  same  is 
without  probable  cause,  actuated  by  unworthy  and 
malicious  motives,  and  founded  on  falsehood  or 
misrepresentation.  Tavenner  v.  Morehead,  41  W. 
Va.  110,  88  S.  £.  Rep.  075. 

D.  EVIDENCE.— Where  a  party  uses  insultinff 
language  to  the  Judffe  while  holdluflr  court,  he  may 
be  punished  therefor  without  any  rule  beiuff  issued 
affainst  him.  and  the  judge  in  such  case  may  act 
on  his  own  knowledge,  and  absolutely  refuse  to 
hear  any  other  evidence  of  the  language  used  by 
such  party.  State  v.  Gibson,  88  W.  Va.  97,  10  8.  E. 
Rep.  60;  Barton's  LawPr.  (8d  Ed.)  770. 

But  if  the  offense  take  place  out  of  the  presence  of 
the  court  it  is  contemnor*s  right  to  offer  evidence  in 
his  own  behalf.  SUte  v.  Gibson,  88  W.  Va.  07, 10  S. 
E.  Rep.  50;  Barton's  Law  Pr.  (Sd  Ed.)  770. 

Interrogatories.— Where  a  contempt  is  committed 
in  open  court  and  the  party  charged  is  present, 
there  is  no  need  of  interrogatories  to  ascertain  what 
has  occurred.    Com.  v.  Dandridge,  9  Va.  Cas.  408. 

Conclusiveness  of  Contenmor's  Answer.— It  was  de- 
cided in  State  v.  The  Harper's  Ferry  Bridge  Co.,  10 
W.  Va.  804,  that  the  answer  of  the  accused  is  not 
conclusive;  and  that  affidavits  may  be  read  against 
as  well  as  for  him. 

But  it  is  said  in  Barton's  Law  Pr.  (9d  Ed.)  778,  '*A 
person  offering  to  purge  himself  of  contempt  must 
do  it  in  person,  and  usually  his  answer  must  be 
taken  as  true  and  cannot  be  tra^^rsed;  but  it  must 
be  credible  and  consistent  with  itself,  or  the  court 
may  draw  its  own  inference  from  the  facts  stated." 

E.  TRIAL  BY  JURY— WEST  VIRGINIA  STAT- 
UTE.—By  i  28,  ch.  147,  of  W.  Va.  Code,  inferior  courts 
may  punish  direct  contempts  without  a  jury  by  a 
fine  not  exceeding  fifty  dollars  and  imprisonment 
not  more  than  ten  days.  But  the  statute  goes  on  to 
say  that  in  any  such  case  the  court  may  impanel  a 
jury  (without  an  Indictment  or  formal  pleading)  to 
ascertain  the  fine  or  imprisonment  proper  to  be 
inflicted  and  may  give  judgment  according  to  the 
verdict  But  this  statute  is  held  not  to  apply  to  the 
supreme  court  of  appeals.  State  v.  Frew,  24  W.  Va. 
410.    See  also.  Com.  v.  Peely,  2  Va.  Cas.  1. 

F.  JUDGMENT.-  A  judgment  for  contempt  U  suffi- 
cient if  it  set  out  the  fact  that  it  was  for  a  contempt 
generally  without  stating  the  specific  cause.  Sute 
v.  Miller,  23  W.  Va.  801.  See  also.  Barton's  Law  Pr. 
(2d  Ed.)  777. 


G.  BILL  OF  EXCEPnONS.-If  a  party  who  U 
fined  for  contempt  desires  the  specific  nature  of  the 
contempt  and  the  facts  out  of  which  it  is  supposed  to 
have  originated  set  out  in  the  record,  he  must  make 
them  a  part  of  the  record  by  taking  a  bill  of  excep- 
tions to  the  judgment  of  the  court  against  him.  in 
which  the  nature  and  facts  may  be  set  out.  State  v. 
Miller.  88  W.  Va.  801 ;  Page  v.  Clopton,  80  Gratt  415l 
See  also.  Barton's  Law  Pr.  (2d  Ed.)  778^ 

Oeneral  Rule  as  to  TIom  of  Taking  Not  AfipilcaMc.- 
The  rule  as  to  notice  of  intention  to  take  an  excep- 
tion or  of  taking  it  at  the  time  of  the  mlin^.  does 
not  apply  to  a  summary  judgment  for  contempt 
without  the  formality  of  a  trial.  Such  a  proceeding 
is  wholly  ex  parte.  There  is  no  opposing  party  to  be 
affected  by  it  who  might  claim  injury  to  himself  on 
account  of  want  of  earlier  notice.  As  the  purpose 
of  the  rule  is  to  protect  the  opposing  party,  where 
there  is  no  such  party  the  rule  does  not  apply.  Page 
V.  Clopton,  80  Gratt  415. 

H.  APPEAL. 

Where  Appeal  Ues.— Proceedings  for  contempt  are 
in  their  nature  criminal,  and  while  an  appeal  lies 
when  the  party  charged  Is  convicted,  no  appeal 
lies  from  an  acquittaL  Craig  v.  McCuUoch.  SO  W.  Va. 
148;  Barton's  Law  Pr.  (Sd  Ed.)  777. 

Appellate  Coart— Anthorlty  of.— The  riffhtof  appeal 
does  not  give  an  appellate  court  authority  to  take 
the  place  of  the  court  below.  The  lower  court  has 
power  to  punish  for  contempt;  but  if  It  discharge  a 
rule  to  show  cause  why  a  party  shall  not  be  punished 
for  contempt  in  disobeying  an  order  or  decree  of 
the  court,  its  ruling  on  that  x>oint  is  not  reviewable 
in  the  appellate  court  on  appeaL  Alderson  v.  Com- 
mifi^oners.  8S  W.  Va.  040,  0  S.  E.  Rep.  808:  McMillan 
V.  Hickman,  85  W.  Va.  TOO,  14  S.  E.  Rep.  SE7. 

Writ  of  Error.— "A  contempt  of  court  is  in  the 
nature  of  a  criminal  offense;  and  the  proceedingr  for 
its  punishment  is  in  the  nature  of  a  criminal  pro- 
ceeding. The  judgment  in  such  proceedine  can  be 
reviewed,  by  a  superior  tribunal,  only  by  writ  of 
error,  and  not  always  in  that  way.**  Movcubs,  J., 
in  B.  ft  O.  R.  Co.  V.  City  of  Wheeling.  IS  OratL  40: 
Ruhl  V.  Ruhl,  S4  W.  Va.  279;  Sute  v.  Irwin,  80  W.  Va. 
404,  4  S.  E.  Rep.  418;  Miller  v.  Com..  80  Va.  88:  Kendrick 
V.  Com.,  78  Va.  400;  Alderson  v.  Gommlasionera,  88 
W.  Va.  040. 9  S.  E.  Rep.  808;  State  v.  Miller,  28  W.  Va. 
801 ;  Wise  v.  Com.,  07  Va.  779, 84  S.  E.  Rep.  458.  So  held 
by  the  circuit  court  of  Norfolk  county  In  the  case 
of  Elam  V.  Com.,  decided  May.  18B6.  and  reported  in 
4  Va.  Law  Reg.  680;  Stokeley  v.  Com..  I  Va.  Cas.  S80; 
Wells  V.  Com.,  81  Gratt  600;  State  v.  Blair,  89  W.  Va. 
474,  2  S.  E.  Rep.  838. 

If  a  contempt  proceeding  is  tried  in  the  wrong 
court,  and  the  order  placed  on  the  wronff  record, 
the  proceeding  is  Irregular  and  will  be  reversed  on 
writ  of  error.  State  v.  Irwin.  80  W.  Va.  401,  4  S.  E. 
Rep.  418;  Ruhl  v.  Ruhl.  24  W.  Va.  239. 

Writ  of  Error  Statutory  In  Virginia.— It  Is  laid  down 
in  Wells  V.  Com.,  21  Gratt.  500,  that  tbe  sole  adjudi- 
cation of  contempt  and  punishment  thereof,  belongs 
exclusively  to  each  respective  court;  and  a  Judgment 
of  conviction,  unless  the  power  to  supervise  la  given 
by  statute,  is  not  subject  to  review  in  any  other 
court 

Section  4058,  of  Code  1887,  gives  the  writ  of  error 
in  cases  of  contempt  with  certain  exceptions.  The 
statute  is  in  these  words:  "To  a  Judgment  for  a 
contempt  of  court,  other  than  for  the  non-perform- 
ance of,  or  disobedience  to,  a  Judgment  decree,  cur 
order,  a  writ  of  error  shall  lie,  when  the  Judgment 
is  of  a  County  court,  from  the  Circuit  court  havinc 
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jnrisdictlon  over  such  County;  when  It  Is  of  a  Cir- 
cuit, or  a  Corporation,  or  a  Hustings  court,  from  the 
court  of  Appeals.*'  Wells  y.  Com.,  31  Gratt  5M.  See 
also.  Barton's  Law  Pr.  (8d  Ed.)  774. 

The  Act  of  the  Legislature  of  1897-6.  which  has  been 
adjudged  unconstitutional  in  some  of  its  aspects,  is 
a  valid  statute  in  so  far  as  it  vives  the  appellate 
court  jurisdiction  upon  writ  of  error  in  cases  of 
contempt.    Trimble  v.  Com.,  5  Va.  Law  Reff.  94. 

Writ  of  Error  by  Statute  la  West  Vlrglnla^By  Acts 
1882.  ch.  128. 1 4,  a  writ  of  error  lies  from  a  Judgment 
for  a  contempt  committed  in  open  court  State  v. 
MlUer,  23  W.  Va.  801. 

Writ  of  Brn>r  Unnecessary.— If  a  person  is  convicted 
of  contempt  for  refusing  to  obey  an  erroneous 
decree  of  the  court  and  imprisoned  therefor;  and 
the  record  affirmatively  shows,  that  the  only  allesred 
offense  affaiust  him  is  his  refusal  to  obey  the  erro. 
neous  decree,  he  is  entitled  to  have  that  portion  of 
the  decree  which  erroneously  commits  him,  set 
aside  and  reversed  on  appeal.  Ruhl  v.  Ruhl,  24  W. 
Va.28eL 

Bffect  of  Writ  of  Error.— A  writ  of  error  from  an 
order  of  court  refusing-  to  quash  an  execution  upon 
a  judgment  for  contempt  does  not  carry  with  it  for 
review  by  the  appellate  court  the  order  or  judgment 
on  which  the  execution  purports  to  be  founded. 
State  V.  Blair,  29  W.  Va.  474.  2  S.  E.  Rep.  838. 

Bill  of  Review.— An  attachment  having  been  served 
to  compel  performance  of  a  decree  in  chancery, 
which  was  erroneous,  and  was  improperly  obtained 
a«rainst  one  of  the  defendants  who  had  not  been 
served  with  process;  and  the  said  defendant  having 
been  induced,  under  the  influence  of  the  decree, 
and  duress  of  the  attachment,  without  knowing  his 
riffhts,  to  pay  a  sum  of  money  and  execute  an  obli- 
gation for  a  further  payment;  on  a  bill  of  review, 
the  money  was  decreed  to  be  refunded,  and  the 
obligation  to  be  surrendered.  Nelson  v.  Suddarth, 
1  H.  &  M.  86a 

Wrttof  Habeas  Corpus.— Proceedings  tor  contempt 
cannot  be  reviewed  in  the  court  of  appeals  on 
application  for  a  writ  of  habeas  earpus.  Cromwell 
V.  Com.,  05  Va.  254,  28  S.  E.  Rep.  1028. 

Where  defendant  was  brought  into  court  under 
a  commission  of  rebellion  for  refusing  obedience  to 
former  order  of  court,  and  committed  to  jail,  a  writ 
of  habeas  corpus  was  granted  on  motion  of  defend- 
ant's counsel  because  it  was  stated  to  the  court  that 
defendant  was  ready  to  do  what  was  required  of 
him;  and  the  defendant  having  been  brought  into 
court  under  the  said  writ  was  discharged  upon  his 
stating  to  the  court  that  he  was  willing  to  do  any- 
thing the  court  should  order.  Purcell  v.  Purcell, 
4  H.  &  M.  519. 

IV.  ADJUDICATION. 

A.  FINES. 

Punitive.— Some  contempts  result  from  the  viola- 
tion of  the  rights  of  the  public,  and  the  punishment 
for  such  violation  Is  in  the  interest  of  the  public.  In 
such  cases  if  a  flue  is  imposed  its  maximum  is  lim- 
ited by  general  law,  and  its  proceeds  when  collected 
go  into  the  public  treasury.  State  v.  Irwin,  80  W. 
Va.  404,  4  S.  £.  Rep.  418. 

Compensatory.— Other  contempts  result  from  a 
violation  of  the  right  of  the  Individual,  who  is  a 
suitor  before  the  court,  and  has  established  a  claim 
upon  its  protection.  In  these  cases  the  authority 
of  the  court  is  exerted  in  behalf  of  the  private  indi- 


I  vidual,  and  the  flue  Imposed  is  measured  by  his  loss 
or  injury,  and  the  proceeds  when  collected  ko  to 
him  as  indemnity.  State  v.  Irwin,  80  W.  Va.  404.  4  S. 
E.  Rep.  418. 

B.  IBfPRISONMENT.— In  the  absence  of  statutory 
enactment  it  seems  that  the  duration  of  the  punish- 
ment for  contempt  is  in  the  discretion  of  the  court, 
whose  authority  has  been  defied.  State  v.  Frew, 
24  W.  Va.  416 :  State  v.  Irwin,  80  W.  Va.  404,  4  S.  E. 
Rep.  418.  See  also,  State  v.  The  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864;  Craig  v.  McCulloch.  20  W. 
Va.  148 :  Tavenner  V.  Morehead,  41  W.  Va.  116, 28  S.  E. 
Rep.  675. 

West  Virginia  SUtute.-While  the  West  Virginia 
statute  has  made  all  contempts  criminal  in  their 
nature,  and  all  fines  therefor  go  to  the  state,  it  has 
not  taken  away  the  wide  discretion  of  the  courts 
over  the  punishment  to  enable  them  to  compel 
obedience  to  their  orders,  by  imprisoning  at  pleas- 
ure,  or  "until  the  further  order  of  the  court:"  so 
that,  when  the  recalcitrant  submits,  the  court  may 
release  him.  State  v.  Irwin.  80  W.  Va.  404, 4  S.  E.  Rep. 
418. 

C.  CONTEMNOR'S  DISABILITIES. 

a.  AtTeetino  Favors.— A  court  whose  authority  has 
been  put  to  naug-ht  will  grant  no  favors  or  privi- 
leges to  a  party  in  contempt  Fisher  v.  Fisher,  4 
H..&U,  484:  Lane  v.  Ellzey,  4  H.  & M.  604  ;  Hebb  v. 
County  Court  (W.  Va.),  87  S.  E.  Rep.  677. 

In  Fisher  v.  Fisher,  4  H.  ft  If.  484.  it  was  held  that 
one  of  the  defendants  who  was  in  contempt  and  had 
moved  for  leave  to  file  an  answer,  would  be  granted 
such  leave  upon  condition  that  trial  Would  not  be 
delayed  by  a  general  replication.  '"The  rule  of  prac- 
tice.is,  that  after  being  in  contempt,  no  plea  or  de- 
murrer shall  be  admitted  but  upon  motion  in  open 
court"  Per  chancellor,  in  Lane  v.  Ellzey,  4  H.  ft 
M.  604. 

Where  a  defendant  was  in  contempt  for  refusing 
to  pay  alimony  in  accordance  with  a  decree  of  the 
court  from  which  decree  an  appeal  lay  only  in  the 
discretion  of  the  court  an  appeal  was  granted  de- 
fendant only  on  condition  that  he  would  come  into 
court  and  free  himself  of  his  contempt  by  paying  up 
the  arrears  of  alimony,  and  by  giving  security  for 
the  support  of  his  wife  pending  the  appeal,  if  it 
should  be  granted.  Purcell  v.  Purcell,  4  U.  ft  M 
518. 

b.  AJTeeiino  EU/hts.— But  even  if  a  party  be  in  con- 
tempt yet  he  may  be  allowed  to  show  himself  en- 
titled to  credits  not  considered  by  a  commissioner's 
report  which  it  is  proper  to  overrule  in  part  Snick- 
ers V.  Dorsey.  2  Munf.  506. 

A  court  has  no  right  to  prevent  a  party  in  con- 
tempt from  ridding  himself  of  the  alleged  contempt 
or  from  showing  that  the  order  which  he  did  not 
obey  was  erroneous.  Hebb  v.  County  Court  (W. 
Va.),  87  S.  E.  Rep.  677. 

D.  COSTS.— The  costs  of  contempt  proceedings  are 
generally  paid  to  the  party  by  whose  direction  the 
proceeding  is  prosecuted,  if  he  proves  the  contempt; 
but  if  he  fails  to  prove  the  offense  the  costs  fall  on 
him.  State  v.  Irwin,  80  W.  Va.  404,  4  S.  E.  Rep.  418. 
See  also.  Barton's  Law  Pr.  (2d  Ed.)  777. 

It  was  held  in  State  v.  The  Harper's  Ferry  Bridge 
Co.,  16  W.  Va.  864.  that  the  parties  adjudged  guilty 
of  contempt  for  violating  an  injunction  of  the  court, 
should  pay  to  the  originator  of  the  contempt  pro- 
ceedings, the  costs  expended  by  him  in  the  prosecu- 
tion of  such  proceedings. 
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511  *N«al  V.  The  Commonwealth. 

M Miners  v.  Same. 

Pace,   Brothers  &  Co.  v.  Same. 
McDearman  &  Co.  v.  Same. 

Holland  &  Co.  v.  Same. 

November  Term,  1871,  Ricbmond. 

I.  Court  of  Appeals— Jurisdictional  Amount— Relief 
from  Double  Taxation.*— N  is  assessd  with  a  doable 
tax  for  falling  to  take  out  a  license  as  a  commis- 
sion merchant;  and  be  proceeds  under  the  act  of 
1870-71,  S  176,  p.  121,  to  be  relieved  from  the  tax,  on 
the  flrround  that  he  was  not  bound  to  take  out  such 
license.  This  is  a  civil  proceeding-;  and  if  the 
amount  of  tax  assessed  araiuKt  him  is  less  than 
1600,  no  appeal  lies  to  the  court  of  Appeals  from 
the  judgment  of  the  court  below  aralnst  him. 

a.  License  as  Storaffcrand  Auctioneer— Business  Not 
Authorized  by.— H  has  taken  out  a  license  as 
a  storager,  and  also  as  a  tobacco  auctioneer. 
But  if  H  receives  tobacco  from  the  grower  on 
consig'nment,  sells  It  at  auction,  makes  advances 
to  the  owner,  charges  him  storage,  an  auction  fee, 
and  a  commission  on  the  amount  of  sales.  Inde- 
pendent of  his  charge  as  auctioneer,  and  accounts 
with  him  for  the  balance,  he  is  bound  to  obtain  a 
license  as  a  commission  merchant,  and  pay  the 
tax  assessed  thereon  according  to  law. 

These  five  cases  are  alike  in  all  respects, 
except  in  the  amounts  involved  in  them. 
They  were  applications  by  the  appellants 
respectively,  to  the  Corporation  court  of 
Danville,  held  by  the  judg-e  thereof,  to  be 
relieved  from  a  double  tax  assessed  upon 
them  as  commission  merchants.  It  appears 
that  the  appellants,  during-  the  year  ending 
the  30th  of  April  1871,  did  business  in  the 
town  of  Danville,  under  a  license  as  stor- 
ag'ers;  and  also  a  license  as  tobacco  auc- 
tioneers;   and    at   the    beginning   of 

512  *the   year   ending    the   30th  of  April 
1872,  applied   to  the   commissioner  of 

the  revenue  to  be  reassessed  for  said  busi- 
ness of  storagers  and  auctioneers ;  but  re- 
fused to  take  licenses,  or  be  assessed  as 
commission  merchants.  The  appellants 
having  refused  to  take  out  licenses  as  com- 
mission merchants,  the  commissioner  of 
the  revenue  assessed  them  with  a  double  tax 
as  such  merchants,  and  in  July  they  applied 
to  the  court  to  be  relieved  from  these  taxes. 
At  the  time  of  these  double  assessments, 
the  appellants  were  engaged  in  the  business 
of  warehousemen ;  in  which  business  they 
were  accustomed  to  receive  on  consignment, 
and  sell  leaf  tobacco  only,  loose  and  in 
prized  packages,  at  auction,  but  in  no  other 
way,  and  they  were  also  accustomed  to  re- 
ceive consignments  of  such  tobacco  and 
make  advances  thereon  in  money,  but  re- 
ceived no  consideration  in  the  shape  of  in- 
terest, or  otherwise,  on  such  advances; 
keeping  an  account  with  the  consignors, 
and  paying  to  them  or  receiving  from  them, 
whatever  balance  appeared  to  be  due  either 
party    upon    settlement  of  accounts  of  the 

*See  principal  case  cited  in  Miller  v.  LitUe  Kan- 
awha Nav.  Co.,  82  W.  Va.  61.  0  S.  E.  Rep.  60. 


sale  of  such  tobacco  so  consigned  and  re- 
ceived. For  their  services  rendered  in  their 
business  they  made  charges,  for  warehouse 
charges,  commissions  2}g,  tax  )^,  auction 
fee,  and  freight.  In  the  case  of  Holland 
&  Co.,  the  double  tax  assessed  amounted  to 
six  hundred  and  seventy  dollars;  in  the 
other  cases  it  was  less  than  five  hundred 
dollars. 

Upon  these  facts  the  court  below  held  that 
the  appellants  were  properly  assessed  with 
the  double  tax  as  commission  merchants, 
and  confirmed  the  assessments.  And  there- 
upon the  appellants  respectively  applied  to 
a  judge  of  this  court  for  a  writ  of  error, 
which  was  awarded.  The  cases  were  heard 
together. 

Ould  and  Carrington,  for  the   appellants. 

The  Attorney  General,  for  the  Common- 
wealth. 

9 

MONCURB,  P.,  delivered  the   opinion  of 
the  court. 

513  *There  is  a  question  common  to  four 
out  of  these  five  cases,  to  wit:  to  all 
of  them  except  the  case  of  S.  H.  Holland  ft 
Co.  V.  The  Commonwealth,  which  question 
must  first  be  disposed  of;  and  that  is, 
whether  this  court  has  jurisdiction  in  them, 
the  matter  in  controversy,  exclusive  of 
costs,  in  each  of  them,  being  leas  in  value 
or  amount  than  five  hundred  dollars. 

This  question  depends  upon  two  others, 
viz :  1st.  Whether  these  be  criminal,  or  civil 
cases ;  for  if  they  be  criminal  cases,  then 
there  is  no  limitation  on  the  jurisdiction  of 
the  court  as  to  the  value  or  amount  of  the 
matter  in  controversy.  But  if  they  be  civil 
cases,  then  the  question  is,  2ndly.  Whether 
they  come  within  any  of  the  exceptions 
enumerated  in  the  constitution. 

First,  are  they  criminal  or  civil  cases? 
We  are  of  opinion  that  they  are  civil,  and 
not  criminal,  cases.  They  are  proceedings 
authorized  by  law  for  the  correction  of  al- 
leged erroneous  assessments,  and  not  pros- 
ecutions for  penal  offences.  A  tax  is  a  debt 
recoverable,  ordinarily,  by  distress,  and 
for  it,  an  action  of  debt  may  lie.  It  is  not 
a  penalty  for  an  offence,  subject  to  present- 
ment, indictment  or  information.  Those 
are  remedies  appropriate  to  a  criminal  case, 
and  wholly  inappropriate  to  a  civil  case. 
Though  a  penalty  for  a  violation  of  a  penal 
law  is  authorized  by  statute  to  be  recovered 
by  action  of  debt,  as  well  as  by  present- 
ment, indictment  or  information.  They 
are  concurrent  remedies  for  the  recovery  of 
such  a  penalty,  which  is  a  debt  due  to  the 
State  as  well  as  a  punishment  of  an  offence. 
The  judgments  complained  of  in  these  cases, 
were  rendered  on  proceedings  instituted  by 
authority  of  law  for  the  relief  of  persons 
aggrieved  by  erroneous  assessments  of  li- 
cense taxes.  Acts  of  Assembly  1870-'71,  p. 
121,  sections  176  and  seq.  These  proceed- 
ings have  none  of  the  nature  of  criminal 
cases.  There  could  be  no  question  upon  this 
subject,  we  suppose,  if  the  assessments 
complained   of   as   erroneous  had  been  of 
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simple  and  sing-le  license  taxes.     But 

514  here  *the  assessments  were  of  double 
taxes,    under   section    156  of  the  act 

aforesaid,  Id.  p.  115.  And  the  question  is, 
whether  the  proceedings  can  be  regrarded  as 
criminal  cases  on  that  account?  We  think 
not.  The  tax,  thougfh  a  double  tax,  is  still 
in  the  nature  of  a  tax  for  the  exercise  of  a 
privileg-e,  and  not  of  a  penalty  for  the  com- 
mission of  an  offence.  It  is  recoverable  by 
distress,  like  other  taxes,  and  not  by  pre- 
sentment, indictment,  or  information,  as 
a  fine  for  a  penal  offence.  The  Legislature 
deemed  it  proper  that  a  person  should  be 
assessed  with  a  double  license  tax  under 
the  circumstances  stated  in  section  156 
aforesaid,  and,  therefore,  so  provided.  But 
this  double  tax  is  still  a  mere  tax,  of  the 
same  nature  of  other  taxes,  and  not  a  pen- 
alty for  a  criminal  offence  recoverable  by 
presentment,  indictment,  or  information. 
Section  176,  aforesaid,  prescribes  the  mode 
of  proceeding-  to  correct  an  alleged  erroneous 
assessment  of  a  license  tax,  whether  it  be 
of  a  single  or  a  double  tax.  It  would  be 
strange  if  this  proceeding  were  to  be  re- 
garded as  a  civil  case  when  the  tax  is  sin- 
gle, and  a  criminal  case  when  the  tax  is 
double.  Section  148  of  the  act  aforesaid  ex- 
pressly declares,  that  "whenever  a  license 
shall  be  specially  required  by  law,  and 
whenever  the  General  Assembly  shall  levy 
a  license  tax  on  any  business,  employment, 
or  profession,  it  shall  be  unlawful  to  engage 
in  such  business,  employment,  or  profes- 
sion, without  a  license."  And  other  sec- 
tions of  the  act  prescribe  the  penalties 
which  will  be  incurred  by  persons  who  en- 
gage, without  license,  in  a  business  for 
which  a  license  is  so  required.  These  are 
the  penalties  referred  to  in  section  183  of  the 
same  act,  Id.  p.  122,  which  declares  that 
the  penalties  prescribed  in  this  act  shall  be 
recoverable  by  action  of  debt,  presentment, 
indictment,  or  information.  And  neither 
that  section  nor  the  two  following,  184  and 
185,  have  any  relation  to  the  double  tax 
imposed  by  section  156,  nor  to  the  proceed- 
ings provided  by  section  176  for  afford- 
ing redress  against  an  erroneous  as- 
sessment. 

515  *We,  therefore,  consider  these  cases 
as   civil   cases;    and    so  considering 

them,  the  next  question  is.  Do  they  come 
within  any  of  the  exceptions  enumerated 
in  the  constitution,  article  vi,  sec.  2?  That 
section  declares,  that  this  court  shall  not 
have  appellate  "'jurisdiction,  in  civil  cases, 
where  the  matter  in  controversy,  exclusive 
of  costs,  is  less  in  value  or  amount  than  five 
hundred  dollars,  except  in  controversies 
concerning  the  title  or  boundaries  of  land, 
the  probate  of  a  will,  the  appointment  or 
qualification  of  a  personal  representative, 
guardian,  committee,  or  curator;  or  con- 
cerning a  mill,  road-way,  ferry,  or  landing, 
or  the  right  of  a  corporation  or  of  a  county 
to  levy  tolls,  or  taxes,  and  except  in  cases 
of  habeas  corpus,  mandamus,  and  prohibi- 
tion, or  the  constitutionality  of  a  law." 
Certainly  none  of  these  exceptions  apply  to 
these  cases.     But  it  is  said   that    the   third  | 


section  of  chapter  182  *  of  the  Code,  as 
ainended  and  re-enacted  by  the  act  approved 
June  23,  1870,  Acts  of  Assembly  1869-' 70,  p. 
222,  includes  a  '^franchise,"  in  the  enumera- 
tion of  the  exceptions  in  which  the  matter 
in  controversy  exclusive  of  costs,  is  not 
required  to  be  of  the  value  or  amount  of  at 
least  five  hundred  dollars,  to  give  this  court 
appellate  jurisdiction  in  civil  cases.  And 
it  is  argued,  that  a  franchise  is  involved  in 
these  cases,  to  wit:  the  franchise  of  a  li- 
cense as  a  storager,  and  a  license  as  a  to- 
bacco auctioneer.  Certainly,  an  exception 
not  included  in  the  constitution,  cannot  be 
superadded  by  an  act  of  the  Legislature. 
The  constitution  and  the  act  must  be  con- 
strued together,  and  where  they  are  in  con- 
flict, the  constitution  must  prevail,  and  the 
act  must  give  way.  The  constitution  enu- 
merates certain  franchises,  but  does  not 
embrace  all  franchises,  among  the  excep- 
tions. When,  therefore,  the  act  mentions 
a  * 'franchise,"  in  general  terms,  a3  one  of 
the  exceptions,  it  must  be  construed  to 
mean  such  a  franchise  as  the  constitution 
enumerates,  and  not  one  which  it  does 
516  not  include.  We,  therefore,  *think 
that  these  cases  do  not  come  within 
any  of  the  exceptions  enumerated  in  the 
constitution  as  aforesaid. 

It  follows  from  what  we  have  said,  that 
the  writs  of  error  awarded  in  the  four  cases 
aforesaid  must  be  dismissed  as  having  been 
improvidently  awarded. 

As  to  the  fifth  and  remaining  case,  of  S. 
H.  Holland  Sl  Co.  v.  The  Commonwealth, 
the  matter  in  controversy,  exclusive  of 
costs,  is  greater  in  value  and  amount  than 
five  hundred  dollars,  and  this  court,  there- 
fore, has  jurisdiction  in  that  case.  Consid- 
ering the  case  upon  the  merits,  we  proceed 
to  enquire,  whether  there  be  any  error  in 
the  judgment  of  the  Corporation  court  of 
the  town  of  Danville,  confirming  the  as- 
sessment of  the  commissioner  in  that  case? 
That  question  depends  upon,  whether,  ac- 
cording to  the  facts  certified  by  the  said 
court,  the  plaintiffs  in  error  were  bound  to 
obtain  a  license  as  commission  merchants, 
or  whether  the  licenses  obtained  by  them, 
as  storagers,  and  tobacco  auctioneers,  gave 
them  authority  to  engage  in  the  business 
carried  on  by  them? 

The  act  of  February  18,  1871,  acts  of 
1870-'71,  pp.  68-123,  entitled  '*an  act  for  the 
assessment  of  taxes  on  persons,  property, 
income,  licenses,  &c.,  among  other  things, 
requires  licenses  to  be  obtained  by  persons 
who  engage  in  the  business  of  a  commis- 
sion merchant,  or  of  a  tobacco  auctioneer, 
or  of  keeping  for  compensation,  any  house, 
yard,  or  lot  for  storage,  Ac. ;  and  prescribes 
the  penalties  to  be  paid  by  persons  who 
engage  in  these  pursuits  without  license. 
It  declares,  in  general  terms,  what  a  com- 
mission merchant  may  do.  An^*  person  li- 
censed as  a  commission  merchant,  may  sell 
any  personal  property  except  wine,  ardent 
spirits  and  malt  liquors,  gold  or  silver 
coin,  bonds,  certificates  of  public  or  private 
debts,  or  other  securities  which  may  be  left 
with  or  consigned  to  him  for  sale."     **Any 
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person     buying'    on    commission    shall   be 

deemed  a  commission  merchant,  and  subject 

to  the  provisions  of  this  act.  * '     Id.  p.  9%,  { 

100.     It  also  declares  what  a    tobacco 

517  auctioneer  may  do:  *'Any  *person  li- 
censed  as   a   tobacco  auctioneer  may 

sell  at  auction  any  tobacco  not  prohibited 
by  law  to  be  sold."     Id.  p.  103,  {  115. 

The  act  of  March  24,  1871,  Id.  pp.  274-284, 
entitled  '*an  act  imposing- taxes  for  the  sup- 
port of  government  and  free  schools,  and  to 
pay  the  interest  on  the  public  debt,"  among 
other  things,  declares  the  amount  of  tax  to 
be  paid  for  different  licenses.  It  declares 
that  '*the  specific  license  tax  on  every  com- 
mission merchant  or  firm  shall  be  thirty- 
five  dollars ;  and  there  shall  be  a  tax  of 
three  per  centum  on  the  amount  of  his  com- 
missions, to  be  ascertained,"  &c.  Id.  p. 
278,  i  19;  and  that  ''the  specific  license  tax 
on  a  tobacco  auctioneer  to  sell  shall  be 
thirty  dolJars." 

Thes^  are  the  acts  under  which  the  as- 
sessment complained  of  in  this  case  was 
made.  It  appears  from  the  certificate  of 
facts,  that  the  plaintiffs  in  error,  during 
the  year  ending  on  the  30th  of  April  1871, 
did  business  in  the  town  of  Danville  under 
a  license  of  storage,  and  also  a  license  as 
tobacco  auctioneers;  and  at  the  beg^inning 
of  the  year  ending  30th  April  1872,  applied 
to  the  commissioner  of  the  revenue  to  be 
reassessed  for  said  business  of  storagers 
and  auctioneers,  but  refused  to  take  out 
license,  or  be  assessed,  as  commission  mer- 
chants ;  that  they  were,  on  and  after  the 
first  day  of  May  1871,  and  at  the  time  of 
the  double  assessment  complained  of  by 
them,  engaged  in  the  business  of  ware- 
housemen, in  which  said  business  they 
were  accustomed  to  receive  on  consignment, 
and  sell  leaf  tobacco  only,  loose  and  in 
prized  packages,  at  auction,  but  in  no  other 
way ;  and  that  they  were  also  accustomed 
to  receive  consignments  of  such  tobacco, 
and  make  advancements  thereon  in  money, 
but  received  no  consideration  in  the  shape 
of  interest,  or  otherwise,  on  such  advances, 
keeping  an  account  with  their  consignors, 
and  paying  to  them,  or  receiving  from 
them,  whatever  balances  appeared  to  be  due 
either  party,  upon   settlement   of  ac- 

518  counts  *of  the   sale  of  such  tobacco, 
so   consigned  and  received;  and  that 

for  their  services  rendered  in  their  business, 
they  made  the  following  charg^es,  viz: 
Warehouse  charges,  -       -       $ 

Commission  2^,  tax  3^,  -        $ 

Auction  fee,      -        -       -       -       $ 
Freight,  -        _       -        -       $ 

We  think  that,  according  to  the  foregoing 
facts,  the  plaintiffs  in  error  were  commis- 
sion merchants  as  well  as  tobacco  auction- 
eers, and  were  liable  to  the  tax  imposed  on 
each  of  those  two  classes,  according  to  the 
true  intent  and  meaning  of  the  acts  afore- 
said. That  they  were  tobacco  auctioneers 
and  storagers,  and  had  licenses  as  such,  did 
not  prevent  them  from  being  commission 
mercha^nts,  or  exempt  them  from  the  neces- 
sity of  obtaining  a  license  as  such.  The 
tax  on  a  tobacco  auctioneer  and  a  storager 


as  such  is  very  trifling  in  amount,  compar- 
atively. The  specific  tax  on  a  license  to 
the  former  is  but  thirty  dollars,  and  no  tax 
appears  to  be  charg-ed  in  the  form  of  a  per- 
centage on  the  amount  of  his  sales  or  of 
his  commission.  The  specific  tax  on  a  li- 
cense to  a  storag^er,  is  but  twenty-five  dol- 
lars on  every  house,  except  that  in  a  city 
or  town  whose  population  is  five  thousand, 
the  tax  is  $50,  and  on  every  yard,  wagon- 
yard  or  Ipt,  ten  dollars ;  while  the  specific 
license  tax  on  every  commission  merchant 
or  firm  is  $35 ;  and  there  is,  moreover,  a 
tax  of  three  per  centum  on  the  amount  of 
his  commissions.  If  this  specific  and  this 
per  centum  tax  on  a  commission  merchant 
could  be  avoided  by  obtaining  license  as  a 
storager  and  a  tobacco  auctioneer,  no  one 
would  ever  obtain  a  license  as  a  commission 
merchant  for  the  purpose  of  selling  tobacco 
on  commission.  And  thus  the  large  reve- 
nue, which  was  no  doubt  expected,  and 
might  well  be  expected,  to  be  derived  from 

that  source,  would  be  entirely  lost  to 
519      the   State.     Tobacco  is   *one   of   the 

chief  staples  of  the  State ;  and  it  is 
often,  if  not  generally,  sold  by  its  growers 
through  the  agency  of  commission  mer- 
chants. It  is  perhaps  more  generally  stored 
with  a  commission  merchant,  and  sold 
through  his  agency,  than  any  other  product 
of  the  farmer.  The  plaintiffs  in  error  ex- 
tensively conducted  a  business  of  that  kind, 
except  that  they  sold  only  as  auctioneers. 
They  solicited,  and  extensively  received, 
consignments  for  that  purpose ;  making  ad- 
vancements to  their  consig^nors,  and  charg- 
ing and  receiving  a  commission  for  their 
services,  as  any  other  commission  mer- 
chants would  do.  The  extent  and  valne 
of  their  business  is  shown  by  the  amount 
of  the  tax  assessed  against  them  as  com- 
mission merchants.  The  double  tax  was 
$670 ;  half  of  which  is  $335.  Deduct  $35  for 
the  specific  tax,  and  we  have  $300  for  the  per- 
centage tax,  which  would  make  the  amount 
of  their  estimated  commission  as  tobacco 
auctioneers  ten  thousand  dollars  per  annum, 
besides  their  warehouse  charges  and  auction 
fees.  We  do  not  mean  to  say  that  a  tobacco 
auctioneer  cannot  be  compensated  by  a  com- 
mission on  the  amount  of  his  sales,  without 
being  a  commission  merchant.  Such  a 
commission  as  auctioneer  merely,  would  be 
comparatively  small  in  amount.  He  might 
be,  as  he  no  doubt  often  is,  employed  by  a 
commission  merchant  to  sell,  as  an  auction- 
eer, tobacco  consigned  to  such  merchant, 
who  would  be  chargeable  with  a  percenta«re 
tax  on  his  commission.  In  such  a  case  the 
auctioneer  generally  receives  a  specific  fee; 
but  even  though  compensated  by  a  commis- 
sion for  his  services,  he  would  not,  thereby, 
become  a  commission  merchant.  But  where 
one  person  combines  in  himself  the  charac- 
ters both  of  an  auctioneer  and  a  commission 
merchant ;  where  he  receives  tobacco  from 
the  grower  on  consignment,  sells  it  at  auc- 
tion, makes  advances  to  the  owner,  charges 
him  storage,  an  auction  fee,  and  2^4  per 
cent,  on  the  amount  of  sales,  and  accoants 
with     him     for   the    balance,    as   in    this 
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520  case,  we  think  he  is  *t>ound  to  obtain 
a  license,  both  as  tobacco  auctioneer 
and  as  a  commission  merchant,  and  to  pay 
the  tax  assessed  thereon  according-  to  law. 
We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  in  the  case  of  S. 
H.  Holland  &  Co.  v.  The  Commonwealth, 
and  that  it  ought  to  be  aflSrmed. 

In  the  first  four  cases  the  appeals  were 
dismissed.  In  the  last  case  it  was  af- 
firmed. 


521 


*Muller  &c.  v.  Bayly  &  al. 

Noyember  Term.  1871,  Richmond. 


I.  Equitable  5epsnit«  Estate— Rlrht  of  Wife  to  Subject 
to  HnelNuid**  Debts.*— Real  estate  is  conveyed  to  a 
trustee  for  a  married  woman,  tlie  whole  equitable 
estate  belnff  vested  in  her,  free  from  liability  for 
her  busband's  debts;  and  with  express  power  in 
her  to  mortflraffe,  convey  in  trust  or  otherwise 
pledffe  the  property  or  any  part  of  it,  and  the  trus- 
tee is  on  her  request  to  sell  it  and  pay  the  pro- 
ceeds to  ber  or  reinvest  The  wife  may  subject 
the  property  to  pay  the  debt  of,  or  raise  money 
for,  her  husband. 

a.  Public  Sales— Irreparable  Loss  to  Owner— la|nnc- 
tion.t— That  money  is  scarce,  and  that  the  larflre 
cash  payment  required  at  a  sale  under  a  deed  of 
trust  wiU  be  attended  with  great  if  not  irreparable 
loss  to  the  owner  of  the  property,  is  no  ground 
for  an  injunction  to  the  sale. 

a.  statute— Applicable  Only  to  Pure  BUI  of  lniHnctlon4 
— f  4  of  ch.  179,  Code  p.  780,  applies  only  to  a  pure 
bill  of  injunction:  not  to  a  bill  seeking  other  re- 
lief, to  which  the  Injunction  sought  is  merely 
ancillary. 

4.  InJuactloB— To  Restrain  Sale  In  One  County- Suit 
Id  Aflother  County,— in  a  case  of  a  pure  bill  of  in- 
junction to  restrain  a  sale  of  real  estate  in  one 
county,  if  the  plaintiff  institutes  his  suit  in 
another  county  or  corporation,  where  the  defend- 
ants answer  and  do  not  object  to  the  jurisdiction: 
the  plaintiff  cannot  afterwards  make  the  objec- 
tion; and  the  court  may.  under  its  general  juris- 
diction, hear  and  determine  the  case. 

5.  Removal  of  Causes— Reason  for  Removal  Unfounded 
—Effect.— Both  plaintiffs  and  defendants  being 
present  by  their  counsel,  the  court  makes  an  order 
removing  a  cause  to  the  court  of  another  county, 
assigning  as  a  reason  for  making  it,  that  it  ap- 
pears   that    the  cause    had    been    Improperly 

•Equitable  Separate  Estate-Rlfht  of  Wife  to  Sub- 
ject to  Husband's  Debts.— It  seems  well  settled  that  a 
married  woman,  as  incident  to  her  jut  dUponeiyU, 
may  apropriate  her  equitable  separate  estate  to  the 
payment  of  her  husband's  debts. 

The  principal  case  was  cited  as  authority  for  this 
proposition  in  Burnett  v.  Hawpe.  25  Oratt  486:  Free- 
man V.  Eacho,  79  Va.  48:  Christian  v.  Keen.  80  Va. 
S78:  Radford  v.  Carwile.  IS  W.  Va.  654:  Patton  v. 
Merchants'  Bank,  12  W.  Va.  606. 

See  also,  foot-not«  to  Burnett  v.  Hawpe,  25  Gratt 
481:  foot-noU  to  Frank  v.  Lilienfeld.  88  Oratt  877. 

tPuMIc  Sales— Irreparable  Loss  to  Owner— Injunc- 
tion.—See  principal  case  cited  in  MuUer  v.  Stone.  84 
Va.  8S7,  6  S.  E.  Rep.  223. 

tStotute— Applicable  Only  to  Pure  Bill  of  Injunction. 

—See  Winston  v.  Ididlothian,  etc..  Co.,  20  Oratt  686. 


brought  In  the  court  If  this  reason  was  un- 
founded in  fact  it  would  not  invalidate  the  order 
which  the  court  had  power  under  the  statute, 
Code  ch.  174,  f  S.  p.  710,  to  make:  and  to  which 
there  was  no  exception. 

6.  Same— Cause  at  Rules.— A  Circuit  court  may  make 
an  order  to  remove  the  cause  to  another  court, 
whilst  the  cause  is  at  rules. 

7.  Cause  Removed— Dissolution  of  Injunction  In  Va- 
cation.—A  cause  having  been  removed,  and  re- 
ceived by  the  clerk,  the  defendants  may,  upon 
notice,  in  vacation  before  the  next  term  of  the 
court  to  which  the  cause  is  removed,  move  the 
judge  to  dissolve   the  injunction  which  had  been 

granted. 

522  *S-  Same— Same.— In  such  case  the  judge  may 

in  vacation  dissolve  the  injunction:  but  he 
cannot  then  dismiss  the  bill. 
9.  Same— Same— Appellate  Practice.— In  such  case 
upon  appeal,  the  appellate  court  will  amend  the 
decree,  and  affirm  it;  there  being  no  other  error 
in  the  record. 

This  is  an  appeal  from  an  order  of  a 
judge  of  a  Circuit  court  in  vacation,  dis- 
solving' an  injunction  and  dismissing  a  bill. 
The  facts  of  the  case,  and  the  proceedings 
in  it,  so  far  as  it  seems  to  be  material  to 
state  them,  are  as  follows : 

By  a  deed  of  post  nuptial  settlement  be- 
tween Andrew  MuUer  and  Julia  D.,  his 
wife,  bearing  date  the  6th  day  of  April 
1860,  and  duly  recorded,  the  said  Andrew 
Muller,  for  the  considerations  therein  ex- 
pressed, conveyed  to  Lucy  Giles,  his  said 
wife's  mother,  certain  real  and  personal 
estate  therein  mentioned,  in  trust  for  the 
separate  use  of  the  said  Julia  D.  Muller, 
**and  upon  the  further  trust,"  in  the  lan- 
guage of  the  deed,  ^Hhat  the  said  Julia  D. 
Muller  shall  have  power  by  a  writing  under 
her  hand,  to  mortgage,  convey  trust, 
or  otherwise  pledge,  the  said  property  or 
any  of  it,  and  when  requested  in  writing 
by  the  said  Julia  D.  Muller  so  to  do,  the 
trustee,  Lucy  Giles,  shall  sell  the  property 
herein  conveyed,  or  any  part  of  it,  and 
shall  either  pay  over  the  proceeds  to  the 
said  Julia  D.  Muller  in  whole  or  in  part,  or 
shall  invest  the  same  in  whole  or  in  part, 
in  other  property  to  be  held  on  the  same 
trusts  herein  declared,  as  the  said  Julia  D. 
Muller  may  request.  And  the  said  Julia  D. 
Muller  shall  have  power,  by  an  instrument 
in  the  nature  of,  and  executed  as,  a  will,  to 
dispose  of  said  property  or  such  as  shall 
remain  or  exist  at  her  death ;  and  if  she  die 
not  leaving  a  will,  such  property,  at  her 
death,  shall  belong  to  her  husband  during 
his  life,  and  at  his  death  (or,  if  she  sur- 
vive him,  at  her  death,  without  will),  shall 
belong  to  her  children  or  lineal  descendants, 
or  if  there  be  none  such,  to  her  next  of  kin 
according  to  law." 

523  *Some   years  after  the  execution  of 
that  deed,    to  wit :    on  the  23d  day  of 

May  1868,  by  a  deed  of  trust  dated  on  that 
day,  and  duly  recorded  **between  Lucy 
Giles,  trustee  for  Julia  D.  Muller,  wife  of 
Andrew  Muller,  the  said  Julia  D.  Muller,  in 
her  separate  right,  and  as  wife  of  Andrew 
Muller  and  the  said  Andrew  Muller  of  the 
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first  part,  and  Peyton  G.  Bayly,  trustee  of 
the  second  part,"  the  parties  of  the  first 
part,  by  virtue  of  the  authority  to  that  effect 
vested  under  the  deed  of  settlement  afore- 
said, conveyed  unto  the  said  Bayly,  trustee, 
*  *all  those  certain  lots  or  parcels  of  ground, ' ' 
&c.,  *4ying  and  being  in  the  county  of 
Henrico,  within  or  near  to  the  present  lim- 
its of  the  city  of  Richmond,  designated  by 
the  numbers"  named  in  the  deed  (fourteen 
in  all) :  ^^In  trust  to  secure  the  full  and 
punctual  payment  of  a  certain  negotiable 
note  made  by  the  parties  of  the  first  part, 
to  said  Andrew  MuUer,  and  by  him  en- 
dorsed, for  the  sum  of  three  thousand  dollars, 
bearing  even  date  herewith,  payable  six 
months  after  date,  and  to  secure  any  re- 
newal or  renewals,  in  whole  or  in  part,  of 
the  said  note  that  may  by  consent  take  place ; 
and  it  is  covenanted  and  agreed  by  and  be- 
tween the  parties,  that  if  default  be  made 
in  the  payment  of  the  said  >  note  at  matu- 
rity, or  of  any  renewal  thereof  (if  such 
renewal  take  place),  then  the  said  Peyton 
G.  Bayly,  trustee,  when  requested  by  the 
holder  or  holders  of  said  note,  or  of  any 
such  renewal,  so  to  do,  shall  sell  the  property 
herein  conveyed,  or  so  much  thereof  as  may 
be  necessary,  having  first  given  not  less 
than  six  days,  notice  of  the  sale  in  one  or 
more  newspapers  published  in  the  city  of 
Richmond.  The  sale  shall  be,  for  cash  as 
to  so  much  of  the  purchase  money  as  will 
pay  the  expenses  of  sale,"  &c.,  **and  all 
prior  liens,  if  any,  on  the  property,  and 
also  pay  and  satisfy  the  debt  herein  secured 
and  intended  to  be  secured,  and  if  there  be 
a  surplus,  upon  such  credit,  as  to  such 
surplus,  as  the  trustee  may  determine ;  and 
in  other  respects,  this  deed  and  the 
524  trust  by  it  created,  *shall  be  governed 
by,  and  proceeded  in,  according  to  the 
Code  of  Virginia  applicable  thereto.  This 
deed  was  duly  executed  by  all  the  parties  of 
the  first  part,  and  duly  acknowledged  by, 
and  certified  as  to  them. 

Default  having  been  made  in  the  payment 
of  the  said  negotiable  note,  the  said  trustee, 
Peyton  G.  Bayly,  at  the  request  of  the 
holder  thereof,  and  in  pursuance  of  the  said 
deed  of  trust,  advertised  the  property 
thereby  conveyed  for  sale  **at  public  auc- 
tion on  the  premises,  on  Wednesday,  the 
16th  June  1869,  at  half-past  5  o'clock  P.  M., 
if  fair,  if  not  the  first  fair   day  thereafter. 

But  a  day  or  two  before  the  said  day  of 
sale,  an  order  was  obtained  from  the  judge 
of  the  Circuit  court  of  the  city  of  Richmond, 
to  enjoin  the  said  Petyon  G.  Bayly,  his 
agents  and  all  others,  from  selling  or  other- 
wise interfering  with  the  property  conveyed 
to  him  as  trustee  as  aforesaid,  until  the 
further  order  of  the  court.  This  order  of 
injunction  was  made  upon  a  bill  addressed 
to  the  judge  of  said  court,  in  which  bill  the 
said  Julia  D.  Muller,  wife  of  Andrew  Mul- 
ler,  suing  by  said  Andrew  Muller,  her  next 
friend,  and  the  said  Andrew  Muller,  in  his 
own  right,  were  complainants,  and  the  said 
Peyton  G.  Bayly,  James  G.  Brooks  and 
Lucy  Giles  were  defendants. 

This  bill,    with   the  said   order  endorsed 


thereon,  which  was  directed  •*to  the  cleric 
of  the  Circuit  court  of  the  city  of  Rich- 
mond," was  filed  in  the  clerk's  office  of  the 
said  court  on  the  15th  day  of  June  1869,  the 
day  before  the  day  fixed  for  the  said  sale. 
The  bill,  after  stating  the  execution  of  the 
said  deeds  of  the  6th  of  April  1860,  and  the 
23d  of  May  1868,  and  the  general  provisions 
thereof,  and  that  the  defendant,  James  G. 
Brooks,  was  the  holder  of  the  said  negoti- 
able note  secured  by  said  deed  of  trust,  con- 
tains the  following  charges:  '^Your  oratrix 
further  charges  that  the  said  sum  of  $3,000 
when  received,  was  exclusively  used  by  the 
said  Andrew  Muller  in  the  payment  of 
his   individual   debts,    and   thus    the 

525  *leading  purpose  of  the  deed   will   be 
defeated,  which  is  designed  to  secure 

to  her  the  sole  and  separate  use,  benefit, 
enjoyment  and  control  of  the  said  property ; 
and  whilst,  by  the  terms  of  the  said  deed 
of  settlement,  power  is  given  to  her  to 
mortgage,  convey  in  trust,  or  otherwise 
pledge,  the  said  property ;  yet,  it  is  a  power 
which,  when  exercised,  must  be  exercised 
in  furtherance  or  support  of  the  leading 
object  of  said  deed,  which  is  for  the  use  and 
benefit  of  your  oratrix,  to  the  exclusion  of 
her  husband  and  his  creditors,  by  the  ex- 
press terms  of  said  deed ;  and  when  a  mort- 
gage is  made,  or  a  conveyance  in  trust 
given,  it  must  be,  to  raise  money  for  the 
use  and  benefit  of  your  oratrix,  and  not  to  be 
used,  as  was  done  under  the  deed  in  this 
case,  to  pay  the  creditors  of  her  hnsband." 
''She  alleges  that  the  said  Bayly,  acting 
under  the  said  deed  to  him  as  trustee,  has 
advertised  the  whole  of  the  said  real  estate 
to  be  sold  on  Wednesday  next  at  public  auc- 
tion, and  she  believes  and  so  charges,  that 
the  said  property,  if  then  sold  tinder  a 
forced  sale,  under  the  said  deed,  will  t>e 
sold  at  a  ruinous  sacrifice;  that  owing  to 
the  scarcity  of  money,  and  the  depressed 
condition  of  the  business  interests  of  this 
community,  property  is  selling  at  very  low 
prices,  far  below  its  real  value,  and,  when 
forced  sales  are  made,  at  still  lower  figures; 
and  she  further  charges,  that  owing  to  the 
large  amount  of  the  cash  payment,  if  the 
sale  is  made  as  advertised  by  said  Bayly, 
it  will  be  attended  with  great,  if  not  irrep- 
arable loss  and  injury  to  your  oratrix  and 
her  children,  who  will  be  entitled  to  the 
property  in  the  event  she  does  not  dispose 
of  the  same  by  will."  The  bill  then  makes 
the  proper  persons  defendants,  prays  for  an 
injunction  of  the  said  sale;  and  concludes 
with  a  prayer  for  general  relief. 

Copies  of  the  said  deeds  of  the  6th  dav  of 
April  1860,  and  of  the  23d  day  of  May  1868, 
were  filed  as  exhibits  with  the  bill. 

The  bond  required   by  the   injunc- 

526  tion   order  having  *been  executed,  a 
subpoena,  with  the  said  order  endorsed 

thereon,  was  issued  against  the  said  defend- 
ants, directed  to  the  sheriff  of  the  said  city, 
and  returned  "executed"  on  the  defend- 
ants. Brooks  and  Bayly,  but  '*not  found 
and  no  inhabitant"  as  to  the  defendant, 
Lucy  Giles,  who  lived  in  Henrico  county. 
On  the  28th  of  June  1869,  the  defendants. 
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Bayly  and  Brooks,  appeared  by  counsel  and 
filed  their  several  answers,  to  which  the 
plaintiffs,  by  counsel,  replied  generally; 
and  the  cause  was  set  for  hearing^  as  to 
those  defendants,  and  a  new  subpoena  was 
awarded  ag-ainst  the  other  defendant,  Iiucy 
Giles,  directed  to  the  sheriff  of  Henrico 
county,  and  returnable  to  the  following- 
Aug-ust  rules  of  the  said  court : 

On  the  7th  day  of  July  1869,  in  the  clerk's 
office  of  the  said  Circuit  court  of  the  city  of 
Richmond,  an  order  of  the  judg^e  of  the  said 
court  in  vacation,  was  received  by  the 
clerk,  in  the  words  following,  to  wit: 
^* Julia   D.  Muller,  Ac.  v.  P.   G.  Bayly,  Ac. 

^*It  appearing-  that  this  cause  has  been 
improperly  brought  in  this  court,  it  is 
therefore  ordered  that  the  same  be  removed 
to  the  Circuit  court  of  the  county  of  Hen- 
rico. C.  H.  Brahmhall, 

**C.  J.  7th  circuit. 
*  *To  the  clerk  of  the  Circuit   court  of  the 

city  of  Richmond. 

"July  7th,  1869." 

On  the  next  day  an  order  was  made  in 
the  cause  by  the  said  court  in  term,  in  these 
words: 

*' And  at  another  day,  to  wit:  At  a  Cir- 
cuit court  of  the  city  of  Richmond,  held  on 
the  8th  day  of  July  1869,  came  the  parties 
by  their  counsel,  and  the  court  doth  direct 
that  the  vacation  order  entered  herein  on 
yesterday  be  set  aside.  And  it  ap- 
527  pearing-  that  this  cause  has  *been  im- 
properly brought  in  this  court,  it  is 
therefore  ordered  that  the  same  be  removed 
to  the  Circuit  court  of  the  county  of  Hen- 
rico." 

On  the  9th  day  of  August  1869,  in  the 
clerk's  office  of  the  Circuit  court  of  the 
county  of  Henrico,  an  order  of  the  judge  of 
the  said  court  in  vacation,  was  received  by 
the  clerk  in  the  words  following,  to  wit: 

**In  the  Circuit  court  of  Henrico  county. 

In  vacation. 

Muller  Sl  wife  v.  Bayly  &  al.  In  chan- 
cery.    Motion  to  dissolve  injunction. 

'^This  day  this  motion  came  on  to  be 
heard  on  the  notice  for  the  same,  the  bill, 
answer,  exhibits,  the  order  removing  this 
cause  to  this  court,  and  the  objection  of  the 
plaintiff  to  hearing  the  motion  upon  the 
grounds — 1st.  That  this  cause  was  removed 
from  the  Circuit  court  of  the  city  of  Rich- 
mond in  and  during  the  vacation  of  this 
court;  and,  2d.  That  the  same  had  not 
been  placed  upon  the  docket  of  this  court 
at  its  regular  term.  And  after  argu- 
ment by  counsel,  it  is  ordered,  adjudged 
and  decreed  that  the  injunction  herein 
be  dissolved,  and  the  plaintiff's  bill  be 
dismissed.  It  is  further  ordered,  that 
the  action  of  this  decree  be  suspended 
for  thirty  days  from  the  date  of  the  entry 
of  the  same  by  the  clerk  of  the  Circuit  court 
of  Henrico  county. 

** Alfred  Morton,  Judge,  Ac." 

From  this  order  the  said  Julia  Muller, 
suing  by  the  said  Andrew  Muller,  her 
next  friend,  and  the  said  Andrew  Muller  in 
his  own  right,  applied  for  an  appeal  to  this 
court,  which  was  accordingly  allowed. 


Meredith,  for  the  appellants. 

K.  Y.  Cannon,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

After    stating    the   case,    he    pro- 

528  cceded:  The   injunction  *in  this  case 
was  improvidentl3''  granted,  and  ought 

to  have  been  dissolved  on  motion,  even 
without  answer  or  demurrer.  The  bill  made 
out  no  case  for  an  injunction.  The  post 
nuptial  deed  of  settlement  invests  the  ap- 
pellant, Julia  D.  Muller,  with  an  absolute 
estate,  in  equity  at  least,  in  the  property 
thereby  conveyed  to  her  sole  and  separate 
use ;  and  so  far  from  restricting  the  power 
of  alienation,  which  is  incident  to  such  an 
estate,  unless  otherwise  provided  in  the  set- 
tlement, it  expressly  gives  such  power  in 
the  amplest  form.  After  conveying  the 
property  to  a  trustee,  *4n  trust  for  the  sole 
and  separate  use,  benefit,  enjoyment  and 
control  of  the  said  Julia  D.  Muller,  free  from 
all  claim  on  the  part  of  her  present  or  any 
future  husband  or  his  creditors,"  the  deed 
declares  the  conveyance  to  be,  ''upon  the 
further  trust,  that  the  said  Julia  D.  Muller 
shall  have  power,  by  a  writing  under  her 
hand,  to  mortgage,  convey  in  trust,  or 
otherwise  pledge,  the  said^property,  or  any 
of  it ;  and  when  requested  in  writing  by  the 
said  Julia  D.  Muller  so  to  do,  the  trustee, 
Lucy  Giles,  shall  sell  the  property  herein 
conveyed,  or   any  part  of  it,  and  shall  either 

gay  over  the  proceeds  to  the  said  Julia  D. 
luller  in  whole  or  in  part,  or  shall  invest 
the  same  in  whole  or  in  part,  in  other  prop- 
erty, to  be  held  on  the  same  trusts  herein 
declared,  as  the  said  Julia  D.  Muller  may 
request. ' '  In  pursuance  of  this  ample  power 
and  this  express  trust,  the  deed  of  trust  of 
the  23d  of  May  1868,  was  executed  to  secure 
the  debt  claimed  by  the  appellee,  Brooks, 
in  this  case.  All  the  parties  in  interest,  in 
law  or  equity,  were  parties  to  that  deed, 
and  duly  executed  it — Lucy  Giles,  the  trus- 
tee, the  said  Julia  D.  Muller,  the  benefi- 
ciary, and  Andrew  Muller,  her  husband. 
The  bill  charges  that  the  debt  secured  by  the 
deed  is  the  husband's  debt,  and  though  the 
deed  is  executed  in  literal  pursuance  of 
the  power,  yet,  that  the  power  was  given  to 
be  exercised  for  the  benefit  of  the  wife,  and 
not  of  the  husband,  and  that  the  execution 
of  the  deed,   to  secure   a   debt   of  the 

529  husband,  *was  therefore  a  perversion 
of  the  power  and  a  breach  of  the  trust. 

It  does  not  appear  from  the  deed  of  trust 
that  the  debt  thereby  secured  was  the  debt 
of  the  husband  only.  It  is  therein  described 
as  the  debt  of  all  the  parties  of  'the  first 
part  of  the  deed — Lucy  Giles  the  trustee, 
Julia  D.  Muller  and  Andrew  Muller  her 
husband.  But  suppose  it  was,  as  the  bill 
avers,  the  debt  of  the  husband  only ;  or, 
rather,  that  the  money  derived  from  the 
creation  of  tlie  debt  was  applied  to  the  pay- 
ment of  his  individual  debts:  does  that 
fact,  of  itself,  invalidate  the  deed?  Cer- 
tainly not.  A  wife  who  has  an  absolute 
separate  estate,  with    power  to  dispose  of 
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it  as  she  pleases,  and  therefore  with  power 
to  throw  the  proceeds  of  the  sale  of  it  into 
the  sea  if  she  pleases,  can  surely  devote  it 
to  the  benefit  of  her  husband  and  to  the 
payment  of  his  individual  debts.  She  can 
certainly  give  it  to  anybody  in  the  world 
but  her  husband :  and  why  not  to  her  hus- 
band also?  When  she  gives  it  to  her  hus- 
band, we  must  closely  scrutinize  the  act, 
lest  it  should  have  been  induced  by  undue 
influence;  for  we  know  that  the  wife  is 
almost  always,  more  or  less,  under  the  in- 
fluence of  the  husband,  which  may  be  un- 
duly exercised.  But  if  the  gift  be  free  and 
voluntary  on  her  part,  and  within  the  terms 
of  her  power,  it  is  always  a  valid,  and  often 
a  meritorious  act.  That  a  wife  may  give 
her  separate  estate  to  her  husband,  or  devote 
it  to  his  benefit,  is  now  too  well  settled  a 
proposition  to  require  a  citation  of  author- 
ity for  its  support.  If  she  be  induced  by 
fraud  or  undue  influence  on  his  part  to  do 
so,  the  act  will  be  void.  But  it  is  not  pre- 
tended in  the  bill,  that  there  was  any  fraud, 
or  undue  influence,  or  influence  of  any  kind, 
used  by  the  husband  to  induce  the  execution 
of  the  deed  by  the  wife  in  this  case.  The  in- 
validity of  the  deed  is  placed  solely  upon  the 
naked  ground  of  the  incapacity  of  the  wife, 
though  invested   with  the  largest  possible 

powers,  to  divert  her  separate  estate 
530      from  her  own  exclusive  *enJoymcnt, 

and  to  devote  it,  or  any  part  of  it,  to 
the  payment  or  security  of  her  husband's 
individual  debts. 

Then,  what  other  ground  of  equity  is 
there  in  the  bill?'  Only  the  allegations  that 
the  time  is  unpropitious  for  a  sale,  or  was, 
when  the  bill  was  filed ;  that  money  was 
scarce ;  and  that,  owing  to  the  large  amount 
of  the  cash  payment  required,  the  sale,  if 
made  as  advertised  by  the  trustee  Bayly, 
would  be  attended  with  great,  if  not  irrep- 
arable, loss  and  injury  to  the  wife  and  her 
children.  Certainly  these  alle^tions  can 
afford  no  just  ground  for  enjoining  the  sale. 
It  is  not  pretended  that  the  terms  of  the  deed 
were  not  strictly  pursued  by  the  trustee  in 
advertising  the  sale;  that  he  required  a 
larger  cash  payment  to  be  made  by  the  pur- 
chaser than  was  authorised  or  prescribed  by< 
the  deed. 

Thus  it  appears  that  there  was  no  good 
ground  for  an  injunction ;  that  it  ought  not 
to  have  been  granted:  and  having  been 
improvidently  granted,  that  it  ought  to 
have  been  dissolved  on  motion,  even  with- 
out the  necessity  of  an  answer  or  of  a  de- 
murrer. 

But  it  is  said  that  the  Circuit  court  of  the 
city  of  Richmond  had  no  right  to  make 
the  order  which  it  did  make  on  the  8th  of 
July  1869,  for  the  removal  of  the  cause  to 
the  Circuit  court  of  the  county  of  Henrico ; 
and  that,  if  the  cause  was  improperly 
brought  in  the  Circuit  court  of  the  city  of 
Richmond,  as  stated  in  the  said  order,  it 
ought  to  have  been  dismissed,  according  to 
the  principle  of  the  cases  of  Randolph's 
ex' or,  Ac.  v.  Tucker  A  al.,  10  I^eigh  655; 
and  Beckley  v.  Palmer  A  al.,  11  Gratt.  625; 


instead  of  being  removed  to  the  Circuit  court 
of  the  county  of  Henrico. 

It  seems  difilcult  to  perceive  how  the  ap- 
pellants could  be  prejudiced  by  removing 
their  cause  to  another  court  instead  of  dis- 
missing their  bill ;  or  how  they  would  have 
been  any  better  off  than  they  now  are,  if 
their  bill  had  been  dismissed  by  the  Circnit 
court  of  the  city  of  Richmond  for  want  of 
jurisdiction. 

531  *But   ought   the   bill  to  have  heen 
dismissed  for  the  want  of  jurisdiction, 

supposing  it  to  have  stated  a  case  proper  for 
equitable  relief? 

It  is  contended,  that  though  the  bill  states 
a  proper  case  for  equitable  relief,  that  relief 
could  be  administered  only  by  the  the  Cir- 
cuit or  county  court  of  the  county  of  Hen- 
rico, and  not  by  the  Circuit  court  of  the 
city  of  Richmond,  according  to  the  Code, 
ch.  179,  {  4,  p.  736,  which  declares  that 
**  jurisdiction  of  a  bill  for  an  injunction  to 
any  judgment,  act  or  proceeding,  shall  be 
in  a  Circuit,  County  or  Corporation  court, 
of  a  county  or  corporation  in  which  the 
judgment  is  rendered,  or  the  act  or  proceed- 
ing is  to  be  done,  or  is  doing,  or  appre- 
hended," Ac.  It  is  contended  that  this  is 
an  injunction  suit,  within  the  meaning  of 
that  section,  that  the  proceeding  in  joined, 
to  wit :  the  sale  under  the  deed  of  trust, 
was  about  to  take  place  in  the  connty  of 
Henrico,  and  not  in  the  City  of  Richmond, 
and  therefore  that  only  the  courts  of  th^ 
county,  and  not  the  courts  of  the  city,  have 
jurisdiction  of  the  suit ;  though  every  judge 
of  a  Circuit  court  has,  under  {  6  of  the  same 
chapter,  a  general  jurisdiction  in  awarding 
injunctions }  but  his  order  must,  according 
to  {  9,  be  directed  to  the  clerk  of  such  Cir- 
cuit court  as  has  jurisdiction  under  {  4,  and 
the  proceedings  thereupon  shall  be  as  if 
the  order  had  been  made  by  such  court  or  the 
judge  thereof. 

It  is  well  settled  that  <  4,  of  chaf»ter  179, 
aforesaid,  applies  only  to  a  pure  bill  of  in- 
junction, and  not  to  a  bill  seeking  other 
relief,  to  which  the  injunction  sought  is 
merely  ancillary.  This  was  expressly  de* 
cided  by  this  court  in  the  recent  case  of 
Winston  A  als.  v.  The  Midlothian  Coal 
Mining  Company  A  als.,  20  Gratt.  686. 
See  also  2  Rob.  old  Pr.  249,  and  the  cases 
there  cited  of  Hough  v.  Shreeve,  4  Mnnf. 
490;  Singleton  v.  I^wis  Ac,  6  Manf.  397; 
and  PuUiam  v.  Winston,  5  Leigh  324. 

The   bill  in   this  case  is  something  more 
than  a  pure  injunction  bill.     It  seeks 

532  to  invalidate  the  deed  of  trust,  *upon 
the  ground  that  it  was  not  aathorised 

by  the  deed  of  settlement.  And  it  prays  for 
general  relief.  As  all  the  parties  to  the 
suit,  except  perhaps  the  trustee  in  the  set- 
tlement, LfUcy  Giles,  seem  to  hare  resided 
in  the  city  of  Richmond  when  the  suit  was 
brought,  it  follows,  therefore,  that  the  Cir- 
cuit court  of  the  city  had  jurisdiction  of  the 
suit,  upon  the  principle  of  the  cases  just 
cited. 

But  it  had  jurisdiction  of  the  suit,  even 
if  we  regard  it  as  a. pure  injunction  suit.  A 
court  of  chancery  acts  upon  the  person,  and 
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as  a  g^eneral  rule,  has  jurisdiction  wherever 
the  defendant  resides  or  is  found  within 
its  territorial  limits.  Sometimes  a  statute 
g'ives  to  a  particular  court  of  chancery 
special  jurisdiction  in  a  particular  case. 
Xhe  statute  in  regard  to  pure  injunction 
suits  is  one  of  that  nature.  But  certainly 
that  state  does  not  take  away  or  impair  the 
power  of  a  court  of  chancery  of  g^eneral 
jurisdiction  to  take  cognizance  of  a  case  sub- 
mitted to  its  decision  by  the  consent  of  all 
parties,  especially  when  all  of  them  reside 
within  its  territorial  limits.  If  a  decree 
had  been  made  in  this  suit  by  the  Circuit 
court  of  the  city  of  Richmond,  showing  that 
it  was  heard  in  such  court  by  consent  of  all 
parties,  surely  the  decree  would  not  be  void 
for  want  of  jurisdiction,  even  thous'h  the 
bill  were  a  pure  injunction  bill,  and  showed 
upon  its  face  that  the  proceeding  sought  to 
be  in  joined  was  about  to  take  place  outside 
of  the  boundaries  of  the  city.  So,  also,  if 
the  plaintiffs  in  the  injunction  suit  elect 
to  bring  their  suit  in  the/  Circuit  court  of 
the  cit3*  of  Richmond,  where  all  or  nearly 
all  of  the  parties  concerned  reside,  instead 
of  in  the  Circuit  court  of  the  county  of 
Henrico,  it  would  not  lie  in  their  mouths 
afterwards  to  say  that  the  court  thus  se- 
lected by  them,  had  no  jurisdiction  of  the 
suit.  The  defendants  might,  perhaps,  make 
the  objection,  but  not  the  plaintiffs.  True, 
the  law  in  regard  to  the  jurisdiction  of  an 
injunction  bill  was  no  doubt  made  chiefly, 
if  not  entirely,  for  the  benefit  and 
533  convenience  *of  the  plaintiff  in  the 
injunction,  but  he  may  waive  that 
t>enefit ;  and  by  bringing  his  suit  in  another 
court,  he  does  waive  it,  so  far  as  he  is 
concerned. 

In  this  case  there  was  nothing  in  the  bill 
to  show  that  the  property  about  to  be  sold 
was  situated  outside  of  the  city,  or  that  the 
sale  was  to  be  made  outside  of  the  city. 
The  bill  was  filed  by  the  plaintiffs  in  the 
Circuit  court  of  the  city,  and  the  two  prin- 
cipal defendants,  Bayly  and  Brooks,  who 
resided  in  the  city,  flled  their  answers, 
making  no  objection  to  the  jurisdiction  of 
the  court.  These  answers  were  replied  to 
generally,  and  the  parties  were  thus  at  is- 
sue :  after  which  the  order  of  removal  afore- 
said was  made.  When  that  order  was  made 
there  was  nothing  in  the  cause  showing, 
certainly,  that  the  property  to  be  sold  was 
situated  outside  of  the  city.  The  advertise- 
ment describes  it  as  within  300  yards  of  the 
corporation  line;  but  whether  without  or 
within  that  line  is  not  stated.  The  lots  are 
described  as  being  in  Duval's  addition,  and 
as  being  designated  by  certain  numbers  in 
.the  plan  of  that  addition. 

Now,  can  it  be  predicated  of  this  case 
that  the  Circuit  court  had  not  jurisdiction 
of  it  when   the  order  of  removal  was  made? 

That  proposition  is  sought  to  be  main- 
tained on  the  authority  of  the  cases  of 
Randolph's  ez'or  Ac.  v.  Tucker  &  al.,  10 
X^igh,  655,  and  Beckley  v.  Palmer  3c  al. ,  11 
Graft.  625,  before  referred  to.  Do  they 
maintain  it?    We  think  not. 

In  the  case  of  Randolph's  ez'or  v.  Tucker 


Ac,  which  was  decided  by  a  special  court 
of  appeals,  consisting  of  three  judges  of 
the  General  court,  the  suit  was  brought  in 
the  Circuit  court  of  James  City  county, 
where  none  of  the  defendants  resided ;  to 
obtain  an  issue  of  devisavit  vel  non  in  re- 
gard to  John  Randolph's  will,  which  had 
been  admitted  to  probate  in  the  general 
court.  The  defendants  resided  in  other, 
and  generally  distant,  counties,  and  the 
transaction  sought  to  be  injoined  was 

534  to  take  *place   in   a   distant  county. 
The  only  ground  for  maintaining  the 

jurisdiction  was  the  service  of  process  on 
the  defendants,  Bryan  and  wife,  who  hap- 
pened to  be  in  James  City;  though  they 
resided  elsewhere.  The  ground  of  jurisdic- 
tion was  considered  colorable  merely.  One 
of  the  principal  defendants  objected  to  the 
jurisdiction  of  the  court  in  his  answer;  and 
most  of  them,  at  the  hearing,  moved  a  dis- 
mission of  the  bill  for  want  of  jurisdiction. 
The  Circuit  court  overruled  the  motion,  and 
the  special  court  of  appeals  reversed  the 
judgment  and  dismissed  the  bill.  In  that 
case,  it  will  be  observed,  that  the  objection 
to  the  jurisdiction  of  the  court  came  not 
from  the  plaintiffs,  but  from  the  defendants. 
If  the  defendants  had  been  willing  to  try 
the  case  in  James  City,  the  plaintiffs,  after 
bringing  their  suit  in  that  county,  would 
hardly  have  been  sustained  in  a  motion  to 
dismiss  it  because  they  did  not  bring  it 
elsewhere.  That  case  was  a  peculiar  one. 
It  was  not  a  pure  injunction  suit,  and  the 
injunction  prayed  for  "was  merely  ancil- 
lary to  the  other  and  principal  relief  prayed 
for."  That  the  ground  of  jurisdiction  was 
merely  colorable,  and  the  palpable  inconven- 
ience of  the  place  selected  by  the  plaintiffs 
for  the  suit,  were  the  reasons  which  induced 
the  court  to  sustain  the  objection  of  the  de- 
fendants, and  to  dismiss  the  bill  for  want 
of  jurisdiction. 

In  tke  case  of  Beckley  v.  Palmer  &  al., 
the  bill,  upon  its  face,  showed  that  it  ought 
to  have  been  filed  in  the  Circuit  court  of 
Fayette  county,  where  the  judgment  sought 
to  be  injoined  was  rendered,  instead  of  the 
Circuit  court  of  Raleigh,  and  the  objection 
was  made  by,  and  the  decision  of  the  court 
was  in  favor  of,  the  defendants,  and  not 
the  plaintiffs,  who  had  elected  to  bring 
their  suit  in  the  Circuit  court  of  Raleigh. 
This  was  one  of  the  grounds  on  which  this 
court  affirmed  the  decree  of  the  court  below 
dismissing  the  bill.  There  was  another 
ground  of  dismission,  in  regard  to  which 
four  of  the  five  judges  who  sat  in  the 

535  case  concurred,   or   *rather  three   of 
them,  for  Judge   Daniel  did  not  state 

his  ground  for  the  affirmance.  It  is  worthy 
of  remark,  that  in  that  case  the  court  did 
not  reverse  all  that  had  been  done  by  the 
court  below,  both  on  the  original  bill  and 
the  amended  bill,  and  dismiss  both  bills  for 
want  of  jurisdiction ;  but  afiSrmed  the  decree 
of  the  court  below,  after  amending  it,  by 
formally  dissolving  the  injunction:  thus 
sustaining,  to  that  extent,  the  jurisdiction 
of  the  court. 
Those  cases,  therefore,  cannot  be  regarded 
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as  authority  for  holding  that  when  the 
order  of  removal  was  made  the  Circuit  court 
of  the  city  of  Richmond  had  no  jurisdiction 
of  the  case. 

We  are  of  opinion,  then,  that  it  had  such 
jurisdiction.  And  now  we  come  to  the 
question, 

Is  there  any  error  in  the  order  of  removal? 

There  was  first  such  an  order  made  in 
vacation,  but  on  the  next  day  the  vacation 
order  was  set  aside,  and  the  same  order  was 
made  in  court.  The  court  order  is  the  one, 
the  validity  of  which  we  are  now  to  con- 
sider. 

The  law  which  authorizes  a  suit  to  be 
removed  from  one  Circuit  court  into  another, 
is  to  be  found  in  the  Code,  ch.  174,  {  t,  p. 
719.  **On  the  motion  of  any  party  to  a  suit 
in  a  Circuit  court,  the  said  court  may  order 
it  to  be  removed  to  any  other  Circuit 
court,'*  Ac. 

It  does  not  appear  on  whose  motion  the 
order  of  removal  in  this  case  was  made ; 
nor  is  that  necessary. 
It  does  appear  that  both  parties  were  pres- 
ent ^y  their  counsel  when  the  order  was 
made;  and  the  presumption  is  that  it  was 
duly  made.  The  order  assigns  as  a  reason 
for  making*  it,  that  it  appeared  that  the 
cause  had  been  improperly  brought  in  the 
court.  Bven  if  this  reason  were  unfounded 
in  fact,  it  would  not  invalidate  an  order 
which  the  court  had  power  to  make,  and  to 
which  there  was  no  exception.  The  court 
might  have  thought  the  cause  had  been 
improperly  brought  into  the  court,  even 
though  the  court  had  jurisdiction  to 
536  try  it.  But  that  a  *Circttit  court  has 
a  right  to  remove  a  cause  therein  pend- 
ing into  another  Circuit  court,  and  that 
the  Circuit  court  of  the  city  of  Richmond 
made  such  an  order  of  removal  in  this  case, 
the  parties  being  present  by  their  counsel, 
is  conclusive  of  all  question  in  the  appellate 
court,  as  to  the  propriety  of  such  order  of 
removal,  no  exception  having  been  taken  to 
that  order  in  the  court  below.  That  the 
cause  was  at  rules  when  the  order  of  re- 
moval was  made,  does  not  make  that  order 
premature.  The  law  authorizing  such  re- 
moval is  general  in  its  terms,  and  does  not 
require  the  cause  to  be  on  the  court  docket 
when  removed.  And  now  we  come  to  con- 
sider the  question. 

Is  there  any  error  in  the  vacation  order  of 
the  judge  of  the  Circuit  court  of  the  county 
of  Henrico,  made  on  the  defendant's  motion 
to  dissolve  the  injunction? 

That  motion  came  on  to  be  heard  on  notice 
of  the  same,  and  on  the  bill,  answers  and 
exhibits,  and  the  order  of  removal  afore- 
said, and  on  two  objections  taken  by  the 
plaintiffs  to  the  hearing  of  said  motion,  to 
wit :  1st.  That  the  cause  was  removed  from 
the  Circuit  court  of  the  city  of  Richmond 
during  the  vacation  of  the  Circuit  court  of 
the  county  of  Henrico ;  and,  2d.  That  the 
same  had  not  been  placed  upon  the  docket 
of  the  latter  court  at  its  regular  term.  And 
after  argument  by  counsel,  the  said  judge 
ordered  the  injunction  to  be  dissolved  and 
the  bill  to  be  dismissed :  and  further,    sus- 


pended the  effect  of  the  order  for  thirty 
da3's ;  no  doubt  to  afford  the  plaintiffs  an 
opportunity  of  applying  for  this  appeal. 

That  the  cause  was  removed  during  the 
vacation  of  the  Circuit  court  of  Henrico, 
can  make  no  difference.  Nor  can  it  make 
any,  that  the  same  had  not  been  placed 
upon  the  docket  of  the  said  court  at  its  rtg- 
ular  term,  when  the  said  motion  and  order 
were  made.  The  law  gives  to  the  court,  to 
which  the  cause  may  be  removed,  no  discre- 
tion about  it.  Section  4,  of  ch.  174,  p.  719, 
of  the  Code,  provides  that  *  'when  any 

537  suit  is  ordered  to  *bc  removed  under 
this  chapter,    the   clerk  of  the  court 

from  which,  shall  transmit  to   the  clerk  of 
the  court  to  which,  it  is  removed,  the  origi- 
nal papers  therein,"   &c. ;  '* whereupon  the 
case  shall  be  proceeded  in,  heard  and  deter- 
mined by  the  court  to  which  it   is  removed, 
as  if  it  had  been  brought  and  the  previoni 
proceedings  had  in  said  court. ' '    The  direc- 
tions of  this  section  as  to  the  transmission 
of  the  original  papers  were  complied  with 
in  this  case,  and   a    motion  to  dissolve  the 
injunction  was  then  made,  on  notice  of  the 
same,   to   the  judge  of  the  Circuit  court  of 
Henrico  county  in  vacation,  and  was  heard 
by  him  precisely  as   it  would  have  been  if 
the  suit  *'had  been  brought  and   the  preri- 
ous  proceedings  had  in  said  court;"  all  of 
which    was  in   strict  conformity  with'  the 
law.     The  Code,    ch.    179,  {    12,  p.  738,  de- 
clares that  '*the  judge  of  a  Circuit  court  in 
which  a  case  is  pending,  whereon  an  injanc- 
tion  is  awarded,  may,  in  vacation,  dissolve 
such  injunction  after  reasonable  notice  to 
the  adverse  party.     His  order  for  the  disso- 
lution shall  be  directed  to  the  clerk  of  said 
court,    who  shall  record  the  same  in « the 
order  book."     An  order  of  dissolution  could 
have  been  made    in  vacation   by  the  judge 
of  the  Circuit  court  of  the  city  of  Richmond, 
at  any  time  before  the  removal  of  the  cause 
from  that  court,    and  by  the  judg*'  of  the 
Circuit  court  of  the  county  of  Henrico  at 
any  time  after  the  removal  of  the  cause  to 
that  court;  without  waiting,  in  either  case, 
until  the  cause  was  put  upon  the  docket,  or 
until  an  cM^der  of  court  was  made  for  that 
purpose. 

The  judge  of  the  Circuit  court  of  the 
county  of  Henrico  having  power  to  make 
the  order  of  dissolution  which  was  made  in 
the  case,  the  next  question  is.  Was  it  right 
to  make  such  an  order?  and  that  question 
has  already,  in  effect,  been  answered  in 
the  affirmative. 

But  the  judge,  besides  dissolving  the  in- 
junction, made  an  order  to  dismiss  the  bill; 
which   he  had   no  right  to  do  in  vacation. 
The  Code,  ch.   179,  {  14,  declares  that 

538  *where  an   injunction    is   wholly  dis- 
solved, the  bill  shall  stand  dismissed 

with  costs,  unless  sufficient  cause  be  shown 
against  such  dismission,  when  the  case  is  in 
a  circuit  court,  at  the  next  term,"  &c. 
**The  clerks  of  said  courts  shall  enter  such 
dismission  on  the  last  day  of  said  terms." 
There  are  two  questions  connected  with 
this  case,  which  we  have  deemed  it  unnec- 
essary to  decide,  and  upon  which  we  do  not 
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wish  to  be  understood  as  intimating  any 
opinion;  and  they  are,  1st,  whether  the 
plaintiff  in  an  injunction  suit  has  not  a 
rig^ht  of  election  to  bring  it  in  the  place  in 
which  the  judgment  was  rendered  or  the 
proceeding  is  apprehended  which  is  sought 
to  be  injoined,  or  to  bring  it  in  the  place 
where  the  defendants  or  some  of  them  re- 
side ;  and,  2dly,  if  he  be  bound  to  bring  it 
in  the  former,  and  it  be  brought  in  the  lat- 
ter, by  mistake  of  the  judge  awarding  the 
injunction  in  directing  his  order  to  the  clerk 
of  the  latter  instead  of  the  former,  or  other- 
wise; whether  it  be  necessary  to  dismiss 
the  bill,  on  motion  being  made  for  that 
purpose ;  or  whether,  instead  of  dismissing 
it,  the  suit  may  not  be  removed  into  the 
proper  court,  by  order  of  the  court  in  which 
it  is  improperly  brought.  These  questions 
may  both  be  res  adjudicata.  But  whether 
so  or  not,  we  mean  not  now,  because  it  is 
unnecessary,  to  decide. 

Therefore,  so  much  of  the  said  order  as 
purports  to  dismiss  the  bill  is  void  and  must 
be  disregarded ;  and  we  are  of  opinion  that 
the  said  order  ought  to  be  amended  in  that 
respect,  and  as  amended  afifirmed,  and  the 
cause  remanded  to  the  said  Circuit  court  of 
the  county  of  Henrico  for  further  proceed- 
ings to  be  had  therein  as  aforesaid. 

Decree  amended  and  affirmed. 


S39      *Brown  &al.  v.  Molineaux,  DufVield  & 

Co.  &  als. 

November  Term,  1871,  Richmond. 

I.  PraiidulentConveyaiioes— Proof.*— An  absolute  deed 

of  sale  of  personal  effects  lield  to  be  fraudulent 
upon  the  testimony  of  one  of  tlie  grantors,  and 
cozToboratinff  circumstances, 
a.  Maxim— Not  Appllaible.t— iV(mu>  aUeoans  $uam  tur- 
pUudinem  audiendxtt  ett,  if  it  be  law,  does  not  apply, 
wbere  it  is  tbe  creditors  of  the  parties  who  assail 
the  deed,  and  call  on  one  of  them  to  prove  the 
fraud. 

This  was  a  suit  in  equity,  brought  on  the 
19th  of  December  1866,  in  the  Circuit  court 
of  the  city  of  Richmond,  by  Molineaux, 
Duffield  &  Co.,  merchants  of  New  York, 
against  Wm.  J.  Gentry,  Byron  ly.  Sawyer, 
merchants  and  partners  under  the  name  of 
Wm.  J.  Grentry  A  Co.,  Samuel  Freedly,  A. 
Vance  Brown  &  als.  The  bill  was  filed  on  ! 
the  20th,  on  behalf  of  the  plaintiffs  and  all 
other  creditors  of  Wm.  J.  Gentry  &  Co., 
who  would  come  in  and  make  themselves 
parties;  and  set  out  that  Wm.  J.  Gentry  & 
Co.  were  indebted  to  the  plainti£Fs  in  the 
sum  of  $2,113.31 ;  and  that  Sawyer  had  just 
left  the  State,  and  was  a  non-resident 
thereof.  It  states  that  on  the  5th  of  Decem-  \ 
ber  1866,  Gentry  and  Sawyer  executed  what 
purports  to  be  a  bill  or  deed  of  sale  to  Sam-  > 
uel    Freedly,  for  all  the  merchandise,  boots,  ' 

*See  monoffraphic  note  on  "Fraudulent  and  Volnn-  j 
tary  Conveyances."  j 

tSeealso,  principal  case  cited  In  Hatcher  v.  Crews. 
78Va.4«7.  ' 


shoes,  trunks,  &c.,  debts  and  choses  in 
action,  and  store  fixtures  of  the  firm  of  Wm. 
J.  Gentry  &  Co.,  in  consideration  of  the 
sum  of  $3,826.76.  It  further  states  that 
Gentry  &  Co.  were  indebted  to  A.  Vance 
Brown  in  the  sum  of  $2,617.47,  as  appears 
by  the  books  of  the  firm ;  that  no*  consider- 
ation was  paid  by  Freedly  to  Gentry  &  Co. ; 
and  that  the  value  of  the  goods  which 

540  were  pretended  to  be  *sold  was  about 
$9,(X)0.     That   FreedJy   placed   in  the 

store  of  Gentry  &  Co.,  one  John  Cox,  as  his 
agent,  with  directions  to  sell  the  goods  and 
deposit  the  money  in  bank  to  his  credit; 
and  that  said  agent  is  proceeding  to  sell  off 
said  goods  at  cost,  and  at  a  sacrifice,  with 
great  speed,  and  has  already  disposed  of 
about  w,400  worth  thereof,  which  was  de- 
posited in  the  National  Exchange  Bank; 
and  that  the  agent  is  wholly  irresponsible. 

The  bill  charges  that  the  said  deed  of  sale 
was  coUusively  and  by  fraud  obtained  from 
Wm.  J.  Gentry,  one  of  the  partners  of  the 
firm,  by  a  fraudulent  combination  and  con- 
federacy between  the  said  A.  Vance  Brown, 
Samuel  Freedly,  and  Byron  L.  Sawyer; 
that  it  was  intended  to  be  a  deed  of  trust 
or  mortgage  to  secure  the  debt  due  to  Brown 
by  the  firm  of  Wra.  J.  Grentry  &  Co.,  and 
was  so  represented  to  be  to  Gentry  at  the 
time  of  its  execution ;  it  being  understood 
that,  as  a  further  consideration  for  the  exe- 
cution of  the  said  deed  to  secure  the  debt  to 
Brown,  he  was  to  make  further  advances  to 
the  firm  of  Wm.  J.  Gentry  &  Co. ;  and  they 
charge  that  these  actings  and  doings  are  a 
fraudulent  combination  to  deprive  the  plain- 
tiffs of  their  rights  to  resort  to  the  social 
effects  of  Wm.  J.  Gentry  A  Co.  for  the  pay- 
ment of  their  debt. 

The  plaintiffs  call  upon  the  defendants  to 
answer,  and  they  pray  that  the  said  defed 
may  be  declared  void  as  fraudulently  ob- 
tained, and  if  not  void,  that  it  may  be  held 
as  a  security  for  the  debt  due  to  Brown,  as 
intended ;  and  that  the  defendants  may  be 
restrained  from  selling,  removing,  dispos- 
ing of  or  secreting  the  stock,  effects  and 
assets,  and  the  proceeds  of  the  sales  of  such 
as  had  been  sold ;  and  that  a  receiver  be 
appointed ;  and  for  general  relief. 

The  injunction  was  granted;  and  it   w^s 
ordered,    that  unless  Cox  or   some   one   for 
him  should  execute    bond  to   the   Common- 
wealth of  Virginia,  in  thepenalty  of  $6,000, 
with  condition  to  have  the  said  effects, 

541  and  the  *proceeds  of  those  sold,  forth- 
coming to  answer  the  future  order  of 

the  court,  the  oflScer  of  the  court  should 
take  possession  of  them,  &c.  The  bond  was 
given. 

Gentry,  Freedly,  Brown,  Sawyer  and  Cox 
answered  the  bill  separately.  Gentry  says 
that  early  in  December  Sawyer  proposed  to 
him  to  secure  the  debt  due  to  Brown,  Saw- 
yer saying  that  Brown  agreed,  if  he  was 
secured,  to  make  further  advancements  or 
endorsements  for  the  firm  of  Wm.  J.  Gentry 
&  Co.,  to  enable  them  to  proceed  in  their 
business ;  and  that  the  only  object  of  the 
deed  was  to  secure  Brown,  and  enable 
the  firm  to  carry  on  their  business.     For  the 
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purpose  of  executing'  the  deed  they  went  to 
a  lawyer's  office,  Brown  coming  in  soon 
afterwards ;  and  after  a  short  private  con- 
ference between  Brown  and  the  attorney, 
the  attorney  finished  the  deed,  and  it  was 
executed.  That  on  the  next  morning,  the 
6th  of  December  1866,  he  went  into  the 
country,  and  returning  on  the  10th  he  found 
Freedly  in  possession  of  the  store  of  the 
firm;  at  which  he  felt  both  surprise  and 
anger.  That  on  applying  to  Sawyer  for  in- 
formation about  the  matter,  he  referred 
him  to  Freedly;  who  told  him  that  he, 
Freedly,  had  not  personally  a  cent  of  interest 
in  the  matter;  that  his  only  object  was  to 
secure  the  debt  of  Brown,  and  after  that  he 
did  not  care  what  became  of  the  balance  of 
the  goods — ^respondent  might  have  them  if 
he  chose.  And  Freedly  further  said  it  was 
necessary  to  sell  the  goods  as  soon  as  possi- 
ble, to  prevent  the  other  creditors  coming 
on  and  availing  themselves  of  the  proceeds 
of  the  sale  thereof;  and  that  respond- 
ent must  not  appear  as  possessing  any  in- 
terest in  the  goods  by  his  presence  in  the 
store  and  assertion  of  ownership.  Immedi- 
ately upon  receiving  this  information, 
respondent  having  his  suspicions  aroused, 
wrote  to  other  creditors  of  Wm.  J.  Gentry 
A  Co.,  telling  them  that  things  were  not 
going  right  in  this  arrangement,  and  he 
wished  them  to  come  to  Richmond  and 
look  after  their  interests.  He  admits 
542  *and  fully  believes  the  allegations  of 
the  bill  charging  fraud  and  combina- 
tion between  Sawyer,  Brown  and  Freedly. 
Re  admits  that  the  debt  due  to  Brown  is 
the  amount  stated  in  the  bill,  and  that  the 
amount  stated  in  the  deed  is  not  correct. 

This  defendant  further  says,  that  he  was 
doing  business  in  his  own  name  in  the  city 
of  Richmond,  when  the  defendant,  Sawyer, 
proposed  to  join  him  as  a  partner  in  busi- 
ness, saying  that  the  defendant.  Brown, 
would  endorse  for  him  so  as  to  enable  him 
to  put  in  the  firm  the  capital  sum  of  $3,500, 
and  that  the  firm  could  have  any  accommoda- 
tion in  bank  they  desired ;  and  that  Brown 
did  advance  and  endorse  for  the  firm,  until 
it  was  indebted  to  him  in  the  sum  stated 
in  the  bill,  except  some  personal  items, 
which  were  loaned  to  the  said  Sawyer  alone, 
who  charged  them  to  the  firm ;  and  that  said 
Sawyer  had  exclusive  control  of  the  books 
of  the  firm,  and  managed  all  its  financial 
matters. 

Freedly,  Brown  and  Sawyer,  in  their  an- 
swers, which  were  filed  in  June  1867,  deny 
that  there  was  any  fraud  in  procuring  the 
deed  for  the  sale  of  the  goods,  or  any  fraud- 
ulent combination  between  them  or  with 
any  other  persons  to  procure  it.  They  deny 
that  it  was  intended  as  a  mortgage  to  secure 
Brown's  debt.  They  deny  that  the  goods 
were  worth  $9,000,  or  anything  like  that 
sum.  Freedly  denies  that  he  told  Gentry  he 
had  no  interest  in  the  goods;  or  that  after 
Brown's  debt  was  paid  Gentry  might  have 
the  remaining  goods.  He  says  that  Sawyer 
informed  him  the  firm  of  Wm.  J.  Gentry  & 
Co.  was  in  pecuniary  difficulty,  that  they 
owed    A.    Vance   Brown    a   large    sum    of 


money,  for  money  loaned,  endorsements. 
&c. ,  and  wished  him,  Freedly,  to  bny  their 
stock  of  merchandise.  That  after  various 
negotiations  he  agreed  to  buy  their  stock, 
consisting^  of  boots,  shoes,  &c.,  together 
with  all  their  accounts  and  store  fixtures, 
for  the  sum  of  $3,826.76,  giving  therefor 
his  two  negotiable  notes  at  thirty  and  sixty 
days  for  the  same.     That  he  executed 

543  *and  delivered  the  notes  to  them ;  and 
they  executed  to  him    the  bill  of  sale 

above  referred  to,  and  put  him  into  posses- 
sion of  the  stock  of  goods,  &c. ;  and  he  has 
held  and  exercised  ownership  over  them; 
and  he  has  paid  the  notes ;  which  he  exhib- 
its with  his  answer.  He  says  both  Sawyer 
and  Grentry  were  present  when  the  bill  of 
sale  was  delivered,  and  Gentry  l>eing  asked 
if  he  fully  understood  and  assented  to  said 
sale,  replied,  **certainly."  And  when  re- 
spondent took  possession  of  the  goods.  Gen- 
try was  present  with  Sawyer,  and  not  a 
word  was  said  by  either  of  them  indicating 
any  dissent  to  such  possession. 

Brown  says  that  Wm.  J.  Gentry'  &  Co. 
were  indebted  to  him  in  the  sum  of  $3.^6.76, 
mainly  for  cash  advanced,  and  to  some  ex- 
tent for  acceptances  given  by  him  for  their 
accommodation,  which  were  taken  up  by  him 
in  consequence  of  their  inability  to  meet 
their  current  liabilities.  That  Wm.  J. 
Grentry  &  Co.  being  unable  to  meet  their 
liabilities,  he  appli^  to  them  to.  make  pro- 
vision for  the  debt  they  owed  him ;  and  they 
preferring  to  regard  said  debt,  as  in  point 
of  fact  it  was,  of  the  highest  moral  as  well 
as  legal  obligation,  promised  from  time 
to  time,  to  do  everything  in  their  power  to 
secure  it;  and  it  was  finally  proposed  to 
him  by  saidWm.  J.  Gentry  &  Co.  that  they 
would  give  him  the  notes  of  Samuel  Precdly 
at  thirty  and  sixty  days,  for  the  amount  of 
said  debt;  and  he  being  well  acquainted 
with  Freedly,  and  knowing  him  to  be  sol- 
vent, agreed  to  accept  his  notes  in  satisfoc- 
tion  of  the  said  debt  due  him  from  Wm.  J. 
Gentry  &  Co.  That  this  arrangement  was 
made:  the  notes  of  Freedly  endorsed  by 
Wm.  J.  Grentry  A  Co.  were  received  by  the 
respondent,  and  had  been  disposed  of  by 
him.  He  denies  that  his  debt  was  only 
$2,113.31,  as  stated  in  the  bill,  and  avers  it 
was  $3,826.76.  And  he  denies  the  allega- 
tion in  the  bill,  that  he  as  a  further  consid- 
eration  for  the  execution  of  the  said 

544  bill  of  sale,  *was  to  make  further  ad- 
vances to  the  firm  of  Wm.    J.  Gentry 

A  Co. 

Sawyer  savs  the  deed  was  made  in  good 
faith ;  that  Freedly 's  notes  to  the  firm  were 
endorsed  by  them  to  Brown  in  payment  of 
their  debt  to  him.  That  the  deed  was  read 
by  Gentry  before  being  signed,  and  was  then 
acknowledged  by  them  before  a  notary  and 
delivered ;  and  he  says,  that  the  pretence  of 
Gentry  that  he  did  not  read  the  bill  of  sale 
or  execute  it.  or  that,  if  he  did  execute  it, 
it  was  understood  by  him  to  be  a  deed  of 
trust  or  mortgage,  and  not  a  bill  of  sale, 
is  simply  and  wholly  false,  and  well  known 
by  Grentry  to  be  so.  It  was  perfectly  under- 
stood to  be  what  it  purported  to  be,  an  abso- 


914 


21  GRATT. 


Brown  v.  Moi,inbaux,  Dupfibi^d  St  Co. 


646,  646.  647 


Inte  bill  of  sale,  and  not  a  deed  of  trust  or 
mortgagee. 

Before  the  filing  of  the  answers  of  these 
parties  Wm.  J.  Gentry  was  examined  as  a 
witness,  and  he  was,  by  the  permission  of 
the  court,  ag^ain  examined  after  the  answers 
were  filed.  He  gives  substantially  the  same 
account  of  the  execution  of  the  deed  that  he 
gave  in  his  answer,  f^rom  his  deposition 
it  appears  that  he  was  early  in  1866,  a  mer- 
chant in  Richmond,  dealing  in  shoes,  &c. 
That  during  the  late  war  A.  Vance  Brown 
was  a  sutler  in  the  United  States  army,  and 
Sawyer  was  his  clerk.  That  Brown  came 
in  several  times  to  see  him,  stating  that  he 
had  a  young  friend  who  wanted  to  go  into 
business,  and  would  like  to  get  him  with 
the  witness ;  stating  that  he  would  furnish 
some  twenty-five  hundred  or  three  thousand 
dollars.  That  witness  acceded  to  the  propo- 
sition, and  about  the  last  of  March  1866, 
Sawyer  came  into  the  concern.  Grentry 
went  on  to  New  York  to  buy  goods ;  and 
Brown  accepted  some  of  the  notes,  which  he 
paid,  and  the  firm  took  up  others.  The 
money  advanced  by  Brown  was  charged 
upon  the  books  of  Gentry  &  Co.  to  the  firm, 
though  it  was  in  fact  on  account  of  the 
capital  which  Sawyer  was  to  put  into  the 
concern.  The  debt  due  to  Brown  on  the  5th 
of  December  1866,  when  the  deed  of 
545  sale  was  made,  as  charged  on  *the 
books  of  Gentry  &  Co. ,  was,  as  Gentry 
stated,  about  $2,600. 

The  witness  says  further,  that  he  attended 
to  the  buying  of  the  goods  and  to  the  man- 
ufacturing department,  and  Sawyer  kept 
the  books,  and  managed  the  financial  mat- 
ters. That  on  the  3d  or  4th  of  December 
1866,  Sawyer  came  to  him  and  said  Mr. 
Brown  would  not  endorse  any  more  paper 
until  they  secured  him  for  what  he  had  done. 
Of  course  witness  could  not  object,  and 
readily  consented,  and  Sawyer  had  the  paper 
prepared.  That  he  executed  the  deed  be- 
lieving that  it  was  a  deed  to  secure  Brown 
his  debt;  and  enquiring  of  Sawyer  why 
Freedly's  name  was  inserted  in  it.  Sawyer 
told  him  that  Brown  got  f^reedly  to  act  in 
his  place.  Witness  was  willing  that  the 
firm  should  become  bound  to  pay  the  debts 
of  Sawyer  to  Brown  in  consideration  of  the 
promise  that  Mr.  Brown  made  (as  Mr. 
Sawyer  informed  witness),  that  he  would 
endorse  the  paper  of  the  firm  for  their 
future  accommodation.  Witness  left  the  city 
for  the  county  of  Gloucester  on  the  morning 
after  the  deed  of  sale  was  executed,  and  re- 
turned on  the  evening  of  the  8th  of  Novem- 
ber, which  was  Saturday.  The  value  of  the 
goods  on  hand  at  the  time  the  deed  was 
made,  at  the  cost  price,  excluding  freight, 
the  witness  estimated  as  between  eight  and 
nine  thousand  dollars.  He  says  that  the 
notes  executed  by  Freedly  to  Wm.  J.  Gentry 
&  Co.,  and  the  endorsement  to  Brown  are 
in  the  handwriting  of  Sawyer ;  and  witness 
had  no  knowledge  of  their  execution  until 
after  they  were  filed  with  Freedly *s  answer. 
The  books  of  Wm.  J.  Gentry  &  Co.  were  in 
the  store  when  witness  left  it. 

The  only  other  evidence  in  the  cause,  was 


such  as  bore  upon  the  truth  and  credibility 
of  Gentry's  testimony,  the  deed  of  sale,  and 
a  letter  of  Sawyer  to  Gentry,  written  from 
New  York,  and  dated  December  20th,  1866, 
after  he  had  left  the  State. 

The  deed  conveys  to  Freedly   abso-^ 

546  lutely   the   stock   of  *goods,   &c.,    in 
consideration   of  $3,826.76,  and  refer& 

to  an  inventory  of  the  goods  as  annexed  to 
the  deed,  and  to  be  taken  as  a  part  of  it, 
and  also  to  a  schedule  of  the  debts  due  to 
the  firm,  as  also  annexed ;  but  neither  ap' 
pears  to  have  been  in  fact  annexed  to  iU 
This  deed  Gentry  admitted  he  read  before 
he  signed  it ;  but  says  he  did  not  then  know 
the  difference  between  a  deed  of  sale  and 
deed  of  trust,  as  to  its  form.  He  considered 
and  intended  it  as  a  deed  to  secure  Brown's 
debt. 

Sawyer,  in  his  letter,  says :  Yours  of  the 
12th  inst.,  was  duly  received,  and  would 
have  replied  sooner  could  I  have  done  so. 

To  begin  at  once.  You  say  you  are  '*not 
satisfied  with  the  manner  in  which  our 
business  is  and  has  been  conducted;"  and 
I  can  say  the  same  from  the  very  depth  of 
my  heart;  but  it  was  the  best  (in  our  opin- 
ion) that  could  be  done.  We  were  heavily 
in  debt,  with  no  prospect  of  ever  paying  it, 
and  continually  running  behind;  conse- 
quently, the  best  thing  that  could  be  done 
was  to  make  Mr.  B.  whole,  and  try  to  e£Fect 
an  honorable  settlement  with  the  balance  of 
our  creditors ;  and  to  do  this  we  adopted  the 
above  S3'stem.  I  think  it  will  all  come  out 
satisfactory,  and  trust  that  you  will  see  the 
day  when  you  will  agree  with  me.  I  do  not 
see  how  you  can  conscientiously  call  it  a 
'one-sided'  affair.  At  the  time  you  under- 
stood it  all  perfectly  well.  So  far  as  ^se- 
curing myself,'  that  is  not  true.  I  shall 
lose  (when  the  debts  are  paid)  every  cent 
that  ever  belonged  to  me  and  then  perhaps 
it  will  not  be  enoufifh.  You  speak  of  ^secur- 
ing yourself.'  Had  I  drawn  from  the  con- 
cern as  much  as  you,  I  should  think  my 
time  and  labor  well  invested.  Mr.  B.  and 
Mr.  F.  will  attend  to  the  note  of  H.  A.  A. 
All  my  *  actions'  will  bear  a  close  investi- 
gation, and  I  do  not  see  why  you  bring  up 
these  things  now." 

The  cause  came  on  to  be  heard  on  the  10th 

day   of  August  1869,    when  the  court  held 

that    the    debt    of   Brown    was    for    funds 

and   credit  furnished   as  and  for  the 

547  *interest   of   Sawyer  in    the  concern 
of  Wm.  J.  Gentry  &  Co. ;  and  decreed 

that  the  deed  of  sale  of  the  goods,  &c.,  was 
fraudulent  as  to  the  complainants.  And  a 
commissioner  was  directed  to  take  an  ac- 
count of  the  debts  due  by  Gentry  A  Co.  to 
the  complainants;  and  also  an  account  of 
the  value  of  the  goods,  &c.,  at  the  time  the 
same  went  into  the  possession  and  control  of 
Freedly.  And  the  commissioner  was  au- 
thorized to  call  for  the  books  of  Gentry  & 
Co.  and  Freedly,  and  to  examine  on  oath 
any  of    the  parties  to  this  suit. 

And  it  appearing  that  Freedly  had  given 
the  bond  required  by  the  order  granting  the 
injunction,  it  was  further  decreed  that  he 
should  by  the  first  day  of  the   next  term  of 
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the  court,  brings  into  court  the  goods,  Ac, 
and  proceeds  of  sale,  and  deliver  and  pay 
over  the  same  to  the  sheriff  of  the  court, 
who  was  directed  to  receive  and  hold  the 
same  until  the  further  order  of  the  court. 
And  thereupon  Brown  and  Freedly  obtained 
an  appeal  to  this  court. 

K.  Y.  Cannon,  for  the  appellants. 

Lyons  and  John  Howard,  for  the  appel- 
lees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  equity  by  creditors  of  a 
firm,  who  sue  for  themselves,  and  all  other 
creditors  of  the  firm,  who  will  come  in  and 
approve  their  debts,  and  compl3'^  with  the 
terms,  to  set  aside  a  deed  as  fraudulent 
which  purports  to  be  a  conveyance  by  the 
members  of  the  firm  of  all  their  effects, 
debts  and  choses  in  action,  to  one  of  the 
appel^nts. 

It  is  a  familiar  and  firmly  established  rule 
in  courts  of  equity,  that  the  allegations  of 
a  bill  which  are  positively  denied  by  the 
answer  responsive  thereto,  to  be  availing 
must  be  proved  by  two  credible  witnesses, 
or  by  one  witness  and  corroborating  cir- 
cumstances. 
548  *The  chief  witness  relied  upon  by 
the  plaintiffs,  to  prove  the  allegations 
of  the  bill,  is  Wm.  J.  Gentry,  a  member  of 
the  firm,  and  a  party  to  the  suit.  It  does 
not  appear  from  the  record,  that  he  has  any 
interest  in  the  controversy  other  than  a 
desire  that  the  assets  of  the  firm  should  be 
honestly  applied  to  the  payment  of  its 
debts. 

But  it  is  objected,  if  there  was  fraud  he 
participated  in  it — was  a  confederate  in  the 
fraud,  and  should  not  be  allowed  to  set  up 
his  own  fraud  as  a  means  of  destroying  the 
title  which  he  passed  by  his  bill  of  sale. 
But  it  is  not  the  witness  who  sets  up  the 
fraud  to  invalidate  his  deed.  It  is  a  third 
party,  who  had  no  participation  in  the 
fraud;  an  innocent  creditor,  who  alleges 
that  the  deed  was  executed  to  the  prejudice 
of  his  rights,  who  sets  up  the  fraud,  and 
introduces  the  witness  to  prove  it.  And  if 
he  were  a  confederate  in  the  fraud  he  would 
be  a  competent  witness,  for  the  creditor,  to 
prove  the  fraud. 

But  it  is  contended  that  the  principle 
nemo  audiendus  est  allegans  suam  turpitu- 
dinem,  would  exclude  him.  If  that  be  law 
at  this  day,  which  is  not  conceded,  the  dep- 
osition of  the  witness  alleges  no  turpitude 
in  himself,  in  his  connection  with  the  trans- 
action. On  the  contrary,  he  represents, 
that  he  himself  was  deceived  and  made  a 
victim  of  the  fraud. 

Neil  her  "Brown  nor  Sawyer,  the  partner 
of  Gentry,  deny  or  afifirm,  in  their  answers, 
what  Gentry  avers  in  his  answer,  and  more 
fully  and  particularly  proves  in  his  deposi- 
tion, that  Brown  agreed  to  advance  for  his 
friend  Sawyer  his  part  of  the  capital,  from 
$2,500  to  $3,000;  in  consideration  of  which 
promise,    Gentry   agreed   to   take  him  into  | 


partnership ;  and  that  the  sums  eittgred  to 
Brown's  credit  on  the  t^ooks  of  the  fiisi,  by 
Sawyer,  who  had  charge  and  control  of  the 
books,  were  in  fact  advances  made  by 
Brown  for  Sawyer,  in  pursuance  of  that 
agreement.  These  facts  are  fully  proved 
by  Gentry,  and  are  no  where  denied,  or  dis- 
proved, in  the  record.  And  the  cosnais- 
sioner,  to  whom   the  matters  were  re- 

549  f erred  *by  an  order  of  reference  in  the 
Circuit  court,  in  his  report,  respon- 
sive to  the  first  inquiry  submitted  to  liiiB 
by  the  court,  stated,  **that  Wm.  J.  Gentry 
and  Byron  L.  Sawyer,  were  equal  partners 
in  the  firm  of  Wm.  J.  Gentry  A  Co. ;  sumI 
that  the  funds  and  credit,  furnished  by  A. 
Vance  Brown,  were  furnished  as  and  for  the 
interest  of  Byron  I^.  Sawyer,  in  the  said 
concern  of  Wm.  J.  Gentry  it  Co."  To  this 
part  of  the  report,  no  exception  was  taken ; 
and  it  was  confirmed  by  the  court. 

This  then  must  be  regarded  as  an  estab- 
lished fact  in  the  cause.  And  what  does  it 
show?  Why  that  Gentry,  when  he  agreed 
to  secure  Brown,  .as  he  says  was  the  purpose 
of  the  deed,  assumed  and  secured  a  debt  for 
which  he  nor  his  firm  were  liable.  What 
was  the  inducement  to  this  act?  What  was 
the  consideration  of  this  assumption?  Sane 
men  cannot  be  presumed  to  assume  large 
pecuniary  liabilities  without  some  consider- 
ation. 

The  bill  alleges  that  the  consideratioa 
was,  that  further  advances  would  be  made 
to  the  firm  by  Brown.  Brown  in  his  answer 
denies  that  he  made  such  a  promise.  The 
answer  of  Sawyer  makes  no  express  allu- 
sion to  this  particular  allegation  of  the  bill, 
or  denial  of  it.  It  is  proved  by  the  witness, 
Wm.  J.  Grentry,  that  he  was  willing  that 
the  firm  should  become  bound  to  pay  the 
debts  of  Sawyer  to  Brown,  in  consideration 
of  the  promise  that  Brown  made,  as  Mr. 
Sawyer  informed  him,  that  he  would  endorse 
the  paper  of  the  firm,  for  their  futnre  ac- 
commodation. He  says  he  expected  then 
that  Mr.  Brown  would  endorse  a  note  for 
twenty  odd  hundred  dollars,  which  they 
needed  to  pay  accruing  indebtedness.  '  'The 
money  was  soon  due.  We  were  hard  np  (he 
says)  and  under  the  pressure  of  onr  cred- 
itors. I  was  willing  to  secure  Mr,  Brown, 
as  above  stated,  if  he  would  furnish  us  with 
the  accommodation  that  we  require.  I  ex- 
pected him  to  endorse  other  notes  for  tis,  as 
we  needed  them."    He  here  assigns  a 

550  reason  for  agreeinc*  to  secure  *a  debt 
to  Brown,    for  which  neither  he  nor 

the  firm  were  liable,  by  pledging  the  effect 
of  the  firm  for  its  payment.  Was  it  the 
true  motive  and  consideration?  What  other 
motive  could  he  have  had?  The  appellants 
show  none.  The  record  assigns  no  other. 
It  is  not  probable  that  he  would  have  per- 
formed such  an  act  without  motive.  And 
the  situation  of  his  affairs,  and  the  condition 
of  his  firm,  made  it  necessary  that  he 
should  have  such  aid  and  endorsation.  It 
is  therefore  inconceivable  that,  but  for  this 
assurance.  Gentry  would  have  consented 
that  his  firm  should  become  liable  for 
Brown's  debt,  and   that  the  effects  of  the 
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firm  should  be  pledged  for  its  payment. 
The  allegfation  of  the  bill,  proved  by  the 
testimony  of  this  witness,  supported  .  by 
these  corroborating  circumstances,  must  be 
taken  to  be  true,  notwithstanding  the  denial 
of  the  answers. 

If  it  be  true,  as  alleged  by  Brown  in  his 
answer,  that  he  did  not  procure  the  execu- 
tion of  the  bill  of  sale,  and  made  no  repre- 
sentation,  or   promise,    in    respect    to    the 
same,  and  further,  that   he  never  agreed  to 
make  further  advances  to  the   firm  of  Gen- 
try %L  Co.,  in  consideration  of  their   execu- 
ting the  deed  aforesaid,   he    may   not  have 
intended  that  this  denial  should  have  refer- 
ence to  the  promise  previously  made  through 
Sawyer,  when    no  such  deed  was  contem- 
plated, at  least  by  him.     Be  that  as  it  may, 
if  he  kept  aloof  and  did  not  actively  partic- 
ipate in    the  fraud ;  if  he   remained  a  pas- 
sive spectator,    while  Sawyer  and   Freedly 
concocted   and   carried  out   the   scheme  to 
swindle  Gentry  and  defraud  the  creditors  of 
Grentry  &  Co.,  and   only  receive   the  fruits 
of  the  fraud,  he   cannot  escape   its  conse- 
quences.    If  he  did  not  undertake  to   make 
further  advances'  to  the  firm,  or  to  endorse 
their  accommodation  paper  to  enable  them 
to  meet  their  liabilities  in  consideration  of 
their  assumption   to  pay  his  debt,  then  the 
deed  is  voluntary    without  valuable  consid- 
eration, and  under  the  statute  is  fraudulent 
as    to    creditors.     He     says     he    received 
the     notes    of   Freedly,    which   were 
551      *given  to  Grentry  &  Co.  in  considera- 
tion of  the  deed.     He  says  it  was  pro- 
posed bv  Wm.  J.  Gentry  &  Co.  (not  Wm.  J. 
Gentry),    to  give   him  the  notes  of  Samuel 
Freedly   at   thirty   and  sixty  days,  for  the 
amount  of  his  debt ;  which  he  accepted :  and 
that  he  had  disposed  of  them.     He  does  not 
say  in  what  way.     But   as   the   notes  were 
given   for  the   sum   chiefly,    which  he  had 
donated  to  his  friend  Sawyer  as  his   input 
in   the   firm   of  Grentry   &  Co.,  it  might  be 
inferred  that  he  had  disposed  of  said  notes 
by  turning   them  over  to   Sawyer  as   his 
own.     In  this  way  he   would   be  enabled  to 
withdraw  his  input  capital  from  the  firm  of 
Grentry  &  Co.,  and  carry   it  with  him  to  a 
distant   State ;  leaving  the  balance  of  the 
effects   in    the   hands   of    his  confederate, 
Freedly,  with  which  to  pay  himself  for  the 
part  he  performed  in  the   transaction ;  and 
leaving  his  credulous  and  confiding  partner, 
who  does   not  seem  to  be  a  man   of   much 
penetration   or  discretion,  now  amazed  and 
astounded  with    the   strange   result  of   his 
financial  operation,   which  he  probably  had 
regarded  as  a  very  ingenious  financial  con- 
ception, "to  try  (as  coolly  advised  by  his  re- 
treating^ partner),  to  effect  an  honorable  set- 
tlement with  the  balance  of  our  creditors." 
Great   was  Gentry's   amazement  and  cha- 
grin, when  he  returned  from  the  country,  to 
find  his  cherished  financial  conception  ex- 
ploded, his  means  and  effects  spirited  away 
out  of  his  hands,  himself  ejected  from   his 
own  premises,  except  as  a   hireling,    abso- 
lutely stripped  of  everything,  and  a  stranger 
installed   in   his   place  of  business.     Such 
perturbation  and  amazement  was  the   nat- 


ural result  of  the  assurance  he  felt,  when 
he  executed  the  deed,  that  he  would  be  able 
to  maintain  his  credit  by  Brown  endorsing 
for  the  accommodation  of  the  firm,  and  that 
their  business  would  go  on.  This  then 
must  be  regarded  as  another  established  fact 
in  the  cause,  that  such  was  his  inducement 
to  execute  the  deed. 

Another    fact     is     alleged   by    the   bill, 

to  wit:    that    the    deed   was     intended   to 

be    a    mortgage  or    deed  of  trust,    to 

552  *secure  Brown's  debt,  and  not  an 
absolute  sale  to  Freedly.  This  allega- 
tion is  denied  by  the  answers.  But  it  would 
seem  to  be  a  necessary  corollary  from  the 
position  just  established.  If  the  induce- 
ment to  the  assumption  of  Brown's  debt 
by  the  firm,  was  that  the  firm  might  meet 
its  liabilities,  maintain  its  credit,  and  con- 
tinue its  business  by  the  future  advances  of 
Brown,  or  by  his  endorsing  their  accommo- 
dation paper,  the  said  deed  could  not  have 
been  bona  fide  intended  to  be  what  its  face 
purports,  an  absolute  sale.  Brown's  denial 
IS  more  guarded  than  the  others.  He  only 
denies  all  ^'knowledge"  that  it  was  so  in- 
tended; and  that  so  far  as  he  knows  the 
allegation  is  not  true.  But  the  denial  of 
Sawyer  is  bold  and  unqualified.  He  says 
the  pretence  set  up  by  Gentry,  "that  it  was 
understood  by  him,  that  it  was  a  deed  of 
trust  or  mortgage,  and  not  a  bill  of  sale, 
is  simply  and  wholly  false,  and  well  known 
by  Gentry  so  to  be ;  it  was  perfectly  under- 
stood to  be,  what  it  purported  to  be,  an  ab- 
solute bill  of  sale,  and  not  a  deed  of  trust 
or  mortgage."  How  can  this  answer  be 
reconciled  with  his  letter  to  Gentry  of  the 
20th  of  December,  from  New  York,  in  an- 
swer to  Gentry's  of  the  12th ;  which  they 
have  not  thought  proper  to  produce.  In 
this  letter  he  says,  **We  were  heavily  in 
debt,  with  no  prospect  of  ever  paying  it, 
and  continually  running  behind.  Conse- 
quently the  best  thing  that  could  be  done, 
was  to  make  Mr.,  B.  whole,  and  try  to  effect 
an  honorable  settlement  with  the  balance  of 
our  creditors ;  and  to  do  this  we  adopted  the 
above  system."  I  can  give  no  other  mean- 
ing to  that  language  than  that  the  convey- 
ance to  Freedly  was  to  secure  Brown.  First 
make  him  whole,  and  then  to  settle  honor- 
ably with  the  balance  of  the  creditors.  But 
Freedly,  Sawyer  and  Brown  took  all,  and 
left  nothing  to  settle  honorably  with  the 
creditors. 

The   answer  cannot  be  read  as  evidence 
for  or  against  either  party.     Their  affirma- 
tive statements  are  not   proved  by  any  evi- 
dence* in   the   cause.     The  allegation 

553  *now   under  consideration,  is  proved 
by  the   direct   testimony   of   Gentry; 

and  that  is  strongly  corroborated  by  this  let- 
ter, and  by  the  conclusive  presumption, 
arising  from  the  consideration  upon  which 
he  consented  that  the  firm  should  become 
liable  for  Brown's  debt;  and  the  affirmative 
statements  of  Freedly,  to  the  effect  that  the 
sale  was  negotiated  with  him  by  Sawyer, 
tend  rather  to  strengthen  this  conclusion 
than  to  throw  doubt  upon  it.  It  was  Saw- 
yer who  proposed  to  sell  him  the  goods.     It 


917 


2i  GRATT. 


Virginia  Rspokts,  Anitotatbd. 


664,  666,  686 


was  Sawyer  with  whom  he  made  the  agree- 
ment. It  was  Sawyer  who  took  his  notes 
at  thirty  and  sixty  days.  It  was  Sawyer 
who  received  the  notes,  and  transferred 
them  to  A.  Vance  Brown.  It  was  Sawyer 
who  executed  to  him  a  receipt  for  the  whole 
pretended  price  of  the  goods.  Of  all  which 
transactions,  Gentry  was  kept  in  total  ig'no- 
rance ;  the  idea  being  held  out  to  him,  all  the 
while,  that  he  has  only  to  give  a  pledgee  of 
the  goods  as  a  security  for  Brown's  debt; 
in  consideration  of  which  Brown  would  con- 
tinue to  endorse  for  them,  and  enable  them 
to  meet  their  liabilities,  and  to  go  on  with 
their  business.  And  when  he  expressed 
surprise  that  the  deed  was  made  to  Freedly, 
he  was  artfully  told,  that  it  was  because 
Mr.  Brown  didn't  wish  his  name  to  appear 
in  the  -matter,  as  it  mig'ht  injure  him  in 
bank. 

It  is  possible  that  Freedly  may  haVe  been 
himself  deceived  by  Sawyer,  and  have  been 
made  by  him  a  blind  instrument  in  the 
perpetration  of  this  impudent  and  nefarious 
fraud  upon  Gentry  and  the  creditors  of  his 
firm.  But  the  facts  in  the  cause,  tending 
to  show  his  complicity,  will  not  admit  of 
that  charitable  supposition.  It  is  positively 
alleged  in  the  bill,  that  the  debt  of  Brown, 
as  shown  by  the  books,  was  $2,617.47,  and 
not  $3,826.76,  as  claimed  by  the  appellants. 
The  answers  deny  that  the  debt  was  only 
$2,617.47,  but  they  produce  no  evidence  to 
show  that  it  was  more.  Freedly  had  pos- 
session of  the  books,  and  if  the  testimony 
of  Gentry  to  this  fact  were  not 
554  true,  it  could  have  been  *8hown  by 
producing  the  books.  But  he  does  not 
produce  them,  or  show  any  reason  why  he 
did  not  produce  them.  This  fact  must  then 
be  taken  as  true,  that  this  was  a  contriv- 
ance not  only  to  withdraw  the  social  effects 
from  the  payment  of  the  debts  of  the  firm, 
and  to  appropriate  them  to  refund  the  input 
capital  of  one  of  the  firm,  but  for  a  much 
larger  amount  than  he  had  actually  put  in. 

The  bill  alleges,  that  the  effects  of  the 
firm  embraced  in  the  deed  were  of  the  value 
of  about  $9,000.  The  proof  by  Gentry  is 
that  they  were  worth  between  eight  and 
nine  thousand  dollars,  near  nine,  at  first 
cost,  according  to  the  inventories  or  in- 
voices. Freedly  took  possession  of  all  the 
books  and  papers  of  the  concern;  yet  he 
does  not  produce  these  papers  in  evidence, 
or  account  for  their  non-production.  The 
answers  deny  that  the  goods  were  worth  so 
much ;  but  no  proof  is  introduced  by  the 
appellants,  to  prove  that  they  were  not 
worth  so  much,  as  Gentry  testifies  they 
were  worth;  and  the  presumption  arising' 
from  the  non-production  of  the  inventories, 
corroborates  his  testimony,  and  supports 
the  allegation  of  the  bill.  The  inference 
is,  that  the  price  which  Freedly  alleges  he 
agreed  to  pay  for  the  g'oods,  is  very  inad- 
equate, and  is  an  indicium  of  fraud. 

But  the  contract,  as  alleged,  is  inconsist- 
ent with  the  idea  of  a  sale  and  purchase. 
He  professes  to  have  purchased  a  stock  of 
g'oods,  which  are  proved  to  be  worth  be- 
tween   eight   and    nine    thousand   dollars,  | 


without  taking  any  inventory,  and  the  store 
fixtures  and  furniture,  debts  and  choses  in 
action  of  the  concern,  for  the  precise  snm 
of  three  thousand  eight  hundred  and  tweotj- 
six  dollars  and  seventy-six  cents.  If  hit 
contract  had  been  to  purchase  the  goods  at 
cost,  or  at  such  a  per  cent,  above  or  under 
cost,  and  the  furniture  at  an  estimated  price, 
and  the  choses  in  action  estimated  at  so 
much,  and  upon  an  inventory  taken  thej 
summed  up  those  precise  figures,  it  woold 

not  be  incompatible  with  the  idea  of  a 
555      sale    and  ^purchase.      But   that  was 

not  the  case.  This  is  claimed  to  be 
what  is  called  a  lumping  contract;  and  if 
so,  and  if  it  was  a  purchase,  a  valuation 
must  have  been  made  of  the  property;  and 
being  a  lumping  contract,  it  would  haTe 
been  fixed  at  a  round  sum.  The  price  as- 
sumed by  Freedly  to  pay,  is  the  precise  snm 
claimed  by  Brown  to  be  due  him,  and  tends 
to  show  that  no  valuation  was  made  of  the 
property  (without  which  there  could  not  be 
a  sale  and  purchase),  but  that  the  effects 
of  the  concern  were  transferred  to  Freedly 
to  pay  that  debt.  And  he,  claiming  the 
absolute  title  to  the  property  as  by  a  sale, 
in  which  no  attempt  was  made  to  ascertain 
its  value,  is  another  indicium  of  frand. 
Indeed,  the  whole  complexion  of  the  case  is 
such,  and  Freedly,  Sawyer  and  Brown  arc 
so  mixed  up  in  the  transaction,  that  it  is 
not  easy  to  resist  the  conclusion  of  a  con- 
federation. That  Freedly  could  have  been 
the  active  instrument  in  carrying  ont  this 
palpable  fraud,  and  in  the  way  in  which  it 
was  carried  out,  and  so  as  to  conceal  all 
knowledge  of  their  purpose  from  the  chief 
partner,  without  being  privy  to  it,  is  in- 
credible. We  are  of  opinion,  therefore, 
that  the  said  bill  or  deed  of  sale  from  Wm. 
J.  Gentry  and  Byron  Ii.  Sawyer,  to  Samuel 
Freedly,  is  fraudulent  and  void;  and  that 
the  decree  of  the  Circuit  court  must  be 
affirmed. 

Decree  affirmed. 
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November  Term,  1871,  Richmond. 
[8  Am.  Rep.  000.] 

I.  PronUsory  Note— Lost— Action  at  Law.— An  action 
at  law  cannot  be  maintained  upon  a  lost  negoti- 
able note,  whether  not  due  or  over  due  at  the  time 
of  the  loss. 

a.  Smtam  Same  Saia— Statute  of  Llarttotioai.-Bnt 
If  at  the  time  of  the  trial  a  recovery  upon  the  lort 
note  would  be  barred  by  the  statute  of  limitatioiu, 
the  action  may  be  maintained. 

3.  Same— Destroyed— Proof  .—An  action  at  Ispr  may  be 
maintained  upon  a  note  that  has  been  destroyed: 
The  evidence  should,  however,  satisfy  the  jury. 
beyond  any  reasonable  doubt,  that  the  note  has 
been  destroyed. 

4..5ame— Renewal— Case  at  Bar.— M  borrows  of  T, 
early  in  1864,  Confederate  money,  and  fexecotes 
his  negotiable  note,  endorsed  by  D,  for  the  amoont 
payable  in  ninety  days,  at  the  Bank  of  VirKlnia- 
This  note  is  renewed  from  time  to  time.  antU  the 
4th  of  January.    M  then  proposes  to  pay  off  the 
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note  to  T,  bnt  at  tbe  request  of  T  renews  the  note 
affain,  npon  the  promise  of  T  that  he  will  deposit 
the  note  in  bank  for  collection:  and  before  the 
note  falls  due  M  deposits  more  than  the  amount  of 
the  note  in  the  bank,  where  It  remains  until  the 
bank  falls.  A  few  days  before  the  note  Is  due  the 
bank  Is  burned  out.  the  note  not  having  been  de- 
posited in  bank.    Hwld: 

■.  S«Mg  Same— Tender.— M's  offer  to  pay,  he  con- 
senting to  renew  the  note,  and  his  deposltlnir 
the  money  In  bank,  was  neither  a  tender,  nor 
accord  and  satisfaction;  and  he  Is  still  liable  to 
pay  the  amount  due  upon  the  note. 

a.  Sane— Same -Discharge.*— The  note  being  a  re- 
newal of  a  former  note,  and  all  the  notes  having 
been  given  for  the  same  loan  of  money.  T  might 
have  sued  on  the  original  note,  or  for  the  money 
loaned,  and  therefore  he  is  entitled  to  recover, 
though  at  the  time  the  note  sued  on  fell  due 
Confederate  currency  was  worthless. 

3.  Scaling— Province  of  Jury. t— It  is  for  the  jury  to 
fix  the  time  when  the  scale  of  depreciation 
shall  be  applied  to  the  debt:  and  It  was  error  in 
the  court  to  Instruct  them  that  the  plaintiff  was 
entitled  to  re<;over  the  value  of  Confederate 
currency  at  the  date  of  the  original  trans- 
action. 

557  *This  was  an  action   of  debt  in  the 

Circuit  court  of  the  city  of  Richmond, 
brought  by  George  W.  Trice  against  Alfred 
Moses,  as  maker,  and  Greorge  Davis,  as  en- 
dorser, of  a  lost  negotiable  note  for  twenty- 
one  thousand  dollars,  bearing  date  the  4th 
day  of  January  1865,  and  payable  at  ninety 
days  at  the  Bank  of  Virginia.  The  decla- 
ration set  out  the  making  and  endorsement 
of  the  note ;  and  stated  as  excuse  for  not 
demanding  payment  at  the  bank,  that  the 
bank  had  been  burned  on  the  3d  of  April, 
and  had  no  place  of  business  when  the  note 
fell  due;  but  that  on  the  10th  day  of  June 
the  note  was  duly  presented  to  Moses  for 
payment ;  but  that  neither  Moses  nor  Davis 
had  paid  the  same,  and  that  on  the  9th  of 
August,  1865,  the  note  was  duly  protested 
for  non-payment,  and  due  notice  given 
thereof  to  Davis. 
The  defendants  appeared,    and  demurred 

•Negotiable  Notes— Renewal— Dlscharge.—In  Bank 
V.  Good,  21  W.  Va.  405.  the  court  citing  the  principal 
case,  said:  "It  Is  well  settled  in  both  Virginia  and 
this  state,  that  a  note  will  not  be  regarded  as  an 
absolute  extinguishment  or  payment  of  a  precedent 
note  or  pre-existing  debt,  unless  It  be  so  expressly 
agreed.** 

The  principal  case  is  also  cited  and  followed  in 
the  following  cases:  Tardy  v.  Boyd.  36  Gratt.  638,  and 
note;  Kimmlns  v.  Wilson,  8  W.  Va.  601;  Miller  v. 
BUller,  8  W.  Va.  540;  Hopkins  v.  Detwller.  25  W.  Va. 
748:  Stephenson  v.  Bice,  12  W.  Va,  586:  Feamster  v. 
•Wlthrow.  13  W.  Va.  618;  Bantz  v.  Basnett,  12  W.  Va. 
828.  828,  844,  where  the  question  is  discussed  at 
length. 

See,  in  accord  with  the  above,  Poole  v.  Rice,  9  W. 
Va.  76;  Dunlap  v.  Shanklin.  10  W.  Va.  662;  Sayre  v. 
King.  17  W.  Va.  662;  Farmers*  Bank  v.  Mut.  Ass.  Soc, 
4  Leigh  88;  Lewis  v.  Davisson,  29  Gratt.  225;  Lazier 
V.  Nevln,  8  W.  Va.  627-8. 

tScallng.— See  principal  case  cited  in  Jarrett  v. 
Nlckell.  9  W.  Va.  858. 


to  the  declaration,  and  pleaded  ^'nil  debet." 
The  demurrer  was  sustained  as  to  Davis ; 
but  overruled  as  to  Moses;  and  the  parties 
went  to  trial  on  the  plea. 

On  the  trial  it  was  proved  that  the  bank 
was  burned  out  on  the  3d  of  April  1865 ;  and 
that  in  June,  the  note  was  put  into  the 
hands  of  a  notary  for  protest ;  and  was  pro- 
tested ;  and  whilst  it  was  in  his  possession, 
his  pocketbook,  with  the  note  in  it,  was 
stolen  out  of  his  chamber  at  night. 

It  was  further  proved  that  in  January  or 
March  1864,  Trice  lent  to  Moses  $27,000  of 
Confederate  currency  of  the  old  issue,  for 
which,  after  deducting  ten  per  cent,  from 
the  amount,  Moses  gave  him  his  note  en- 
dorsed by  Benjamin  Davis,  payable  in 
ninety  days,  at  the  Bank  of  Virginia.  This 
note  was  renewed  from  time  to  time,  as  it 
fell  due;  Greorge  Davis  becoming  the  en- 
dorser on  the  two  last  notes  in  place  of 
Benjamin.  Four  thousand  dollars  was  paid 
on  the  note  when  George  Davis  became  the 
endorser.  When  the  last  note  was  given 
Moses  insisted  upon  paying  the  debt,  but, 
as  he  says,  at  the  earnest  request  of  Trice, 

who  said  he  was  about  to  go  to 
558      *Teza8,   he  renewed  the   note,    with 

the  promise  of  Trice,  that  he  would 
put  it  in  the  bank  for  collection,  as  Moses 
wanted  to  pay  it.  And  it  was  proved  that 
when  the  note  fell  due,  and  for  some  time 
previous  thereto,  Moses  had  in  the  Bank  of 
Virginia  on  deposit,  Confederate  money 
more  than  sufficient  to  pay  it. 

The  cause  came  on  for  trial  in  February 
1869;  and  when  the  plaintiff  offered  the 
evidence  to  prove  the  protest  and  the  loss 
of  the  note,  the  defendant  moved  to  exclude 
the  evidence,  on  the  ground  that  an  action 
at  law  cannot  be  maintained  on  a  lost  ne- 
gotiable note.  But  the  court  overruled  the 
motion  and  admitted  the  evidence ;  and  the 
defendant  excepted. 

After  the  evidence  had  been  introduced, 
the  plaintiff  moved  the  court  to  give  certain 
instructions,  which  were  refused;  and  he 
excepted:  but  it  is  unnecessary  to  state 
them.  The  defendant  also  asked  for  in- 
structions, the  3d,  4th  and  5th  of  which  are 
as  follows:  3d.  If  the  jury  believe  from  the 
evidence,  that  the  consideration  of  the  note 
sued  on  was  Confederate  States  treasury 
notes,  and  that  said  note  was  made  with 
reference  to  Confederate  States  treasury 
notes  as  a  standard  of  value ;  that  the  de- 
fendant, Moses,  in  the  early  part  of  Janu- 
ary 1865,  when  the  note  was  given,  was 
ready  and  offered  to  pay  to  the  plaintiff  the 
amount  of  said  note,  and  was  induced  to 
retain  the  same  at  the  instance  and  solici- 
tation of  the  plaintiff,  and  as  a  matter  of 
accommodation  to  him ;  and  if  the  jury  fur- 
ther believe,  that  before  said  note  fell  due, 
said  Moses  deposited  in  the  Bank  of  Vir- 
ginia, where  the  said  note  was  payable,  an 
amount  of  Confederate  States  treasury 
notes  sufficient  to  pay  said  note,  and  has 
never  withdrawn  the  amount;  that  said 
bank  has  failed,  and  said  money  has  be- 
come   worthless   in  said  bank,  without  any 
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default  on  the   part  of  defendant,  then  the 
plaintiff  cannot  recover  in  this  action. 
4th.  If  the  jury  believe  from  the  evidence, 
that  the  promissory  note  on  which  this 

559  action  is  broug'ht,    was   executed  *by 
Alfred  Moses,  on  or  about   the  5th  of 

January  1865,  was  endorsed  by  George 
Davis,  and  delivered,  on  or  about  the  same 
day,  to  the  plaintiff;  and  that  said  note 
provided  for  the  payment  of  $21,000;  and 
was  by  the  true  understanding*  and  agree- 
ment of  the  parties  thereto,  to  be  fulfilled 
and  performed  in  Confederate  States  treas- 
ury notes  as  a  standard  of  value,  then  the 
jurv  must  find  for  the  plaintiff  the  value 
of  $21,000  of  Confederate  treasury  notes  at 
the  date  of  the  note  sued  on,  with  interest 
thereon  from  said  date. 

5th.  That  if  the  jury  believe  from  the 
evidence,  that  the  contract  on  which  the 
action  is  founded,  was  according  to  the  true 
understanding  and  agreement  of  the  par- 
ties, to  be  fulfilled  and  performed  in  Con- 
federate States  treasury  notes,  or  was 
entered  into  with  reference  to  such  notes  as 
a  standard  of  value,  then  to  the  value  of 
said  notes  at  the  proper  date  of  scaling, 
nothing  should  be  added  on  account  of  the 
present  depreciation  of  United  States  paper 
currency  as  compared  with  gold. 

These  instructions  the  court  refused  to 
give;  and  instructed  the  jury  as  follows: 

The  court  instructs  the  jury,  thkt  if  they 
believe  from  the  evidence,  that  the  note  in 
question  was  actually  made  by  the  defend- 
ant, Moses,  in  renewal  of  another  note; 
that  the  said  note  has  been  lost  and  cannot 
now  be  found ;  that  it  was  so  lost  after  it 
had  become  due  and  payable ;  that  the  note 
for  which  the  note  in  suit  was  given  was 
also  a  renewed  note ;  that  the  original  con- 
sideration thereof  was  a  loan  of  Confederate 
money  from  the  plaintiff  to  the  defendant 
in  January  or  March  1864,  or  at  any  other 
time,  and  that  it  was  the  intent  a|A  under- 
standing of  the  parties  that  the  said  note 
should  be  paid  in  Confederate  money ;  then 
the  plaintiff  is  entitled,  in  the  opinion  of 
the  court,  to  their  verdict  for  the  value  of 
said  Confederate  notes  at  the  date  of  the 
original  transaction  ;  that  the  jury  must 

560  determine  from  the  evidence,  *at  what 
time  the  first  note   was  given   and  the 

consideration  passed. 

On  the  other  hand,  if  the  jury  believe 
from  the  evidence,  that  it  was  the  under- 
standing of  the  parties  at  the  time  of  mak- 
ing the  contract,  that  the  said  note  should 
be  payable  in  any^  other  currency  than  Con- 
federate notes,  or  with  the  currency  then 
in  use,  they  will  then  find  a  verdict  accord- 
ingly. To  the  opinions  of  the  court  refus- 
ing the  instructions  asked  by  the  defendant 
and  giving  that  given,  the  defendant  ex- 
cepted. 

The  defendant  then  asked  for  the  follow- 
ing instructions,  numbered  6  and  7: 

No.  6.  If  the  jury  believe  from  the  evi- 
dence, that  the  contract  for  the  enforcement 
of  which  this  suit  is  brought,  was,  accord- 
ing to  the  true  understanding  and  agree- 
ment  of    the    parties    to      be    fulfilled    or 


performed  in  Confederate  States  treasury 
notes,  or  was  entered  into  with  reference 
to  such  notes  as  a  standard  of  value,  then 
it  is  the  province  of  the  jury  to  decide  what 
period  is  to  be  taken  as  the  proper  time  at 
which  to  apply  the  scaling  provided  by  law. 

No.  7.  That  the  jury  in  ascertaining  the 
proper  period  for  scaling  the  Confederate 
treasury  notes  which  they  may  find  the 
contract  in  suit  to  call  for,  are  bound  to 
follow  the  intentions  of  the  parties  as  im- 
plied by  law  from  the  contract  in  suit,  un- 
less such  implication  is  repelled  and  rebutted 
by  evidence  of  a  different  understanding, 
assented  to  by  both  parties  to  said  contract. 

To  these  instructions  the  plaintiff  ob- 
jected ;  but  the  court  overruled  the  objec- 
tion ;  and  the  plaintiff  excepted. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  eleven  hundred  and  thirty  dol- 
lars and  seventy-eight  cents,  with  interest 
thereon  from  the  7th  of  April  1865;  and 
the  court  rendered  a  judgment  accordingly. 
A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence, seems,  from  the  record,  to  have  been 
made  by  both  parties,  and  that  both 
561  parties  excepted.  *The  defendant  ap- 
plied to  this  court  for  a  supersedeas 
to  the  judgment,  which  was  awarded. 

Keily,  for  the  appellant. 

Lyons,  for  the  appellee. 

STAPLES,  J.,  deliveretf  the  opinion  of 
the  court. 

This  case  presents  the  question,  whether 
an  action  at  law  can  be  maintained  upon  a 
lost  negotiable  note  transferable  by  deliv- 
ery. No  decision  can  be  found  in  Uie  Vir- 
ginia Reports  involving  this  precise  point 
In  England  the  doctrine  is  firmly  estab- 
lished, that  such  an  action  cannot  be  main- 
tained ;  and  the  sole  remedy  of  the  owner  is 
in  a  court  of  chancery,  which  can  adjust 
the  equities  of  the  parties,  and  require  suit- 
able indemnity  as  a  condition  of  relief. 
Hansard  v.  Robinson,  7  Bam.  A  Cress.  90; 
Ramuz  v.  Crowe,  1  Kxch.  K.  166;  18  £ng. 
Law  &  Eiq.  R.  514.  In  this  country  there 
has  been  some  conflict  of  opinion  on  the 
subject;  but  the  great  weight  of  authority 
is  in  harmony  with  the  English  doctrine. 
In  some  of  the  States  statutory  remedies 
have  been  provided,  by  which  most  of  the 
difficulties  standing  in  the  way  of  actions 
at  law  have  been  removed.  In  other  States 
having  common  law  and  equitable  powers 
blended  in  the  same  courts,  it  is  the  con- 
stant practice  of  those  courts  to  assume  ju- 
risdiction in  this  class  of  cases.  Thus  in 
Massachusetts  it  has  been  decided  that  the 
court,  holding  a  just  regulating  power  over 
the  judgment  and  proceedings  before  it, 
has  authority  to  prescribe  an  equitable  se- 
curity to  the  maker  of  a  lost  note,  by  a 
proper  and  suitable  indemnity.  Fales  v. 
Russell,  16  Pick.  R.  315.  And  so  in  Penn- 
sylvania, it  is  held  that  the  failure  to  in- 
demnify is  not  in  bar  of  the  action,  but  is 
merely    a    prerequisite  to  an   execution  to 


920 


21  GRATT. 


MosBS  V.  Trigs. 


662,  663,  664 


enforce  the  judgment,  and  the  right  to 
restrain  such  execution  is  an  equitable 
power  vested  in  the  courts,  to  be  adminis- 
tered with  the  machinery  of  common  law 
forms. 

562  *It  is  obvious  that  these  principles 
have   no  application   in  those  States 

where  the  common  law  and  equity  tribunals 
are  separate  and  distinct.  In  these  latter, 
we  find  the  courts  of  common  law  steadily 
refusing  to  take  jurisdiction  of  suits  upon 
lost  negotiable  instruments.  2  Parsons  on 
Bills  and  Notes,  2%  and  8  and  notes ;  2  Rob. 
Prac,  new  ed.,  220.  The  learned  counsel 
for  the  appellee  has  cited  a  number  of  cases 
which  he  supposes  to  be  in  conflict  with 
these  views.  Some  of  these  cases  show  that 
when  a  bank  note  has  been  cut  in  halves, 
and  one  half  lost,  the  holder  may  recover 
upon  the  other  half  at  law.  Upon  this 
proposition  there  is  also  much  conflict  of 
decision.  But,  whatever  may  be  the  rule 
in  some  of  the  American  courts,  in  regard 
to  action  upon  bank  notes,  the  cases  of  the 
Bank  of  Virginia  v.  .  Ward,  6  Munf.  166; 
Farmers'  Bank  of  Virginia  v.  Reynolds,  4 
Rand.  186,  indicate  that  in  this  State  no 
such  action  can  be  maintained ;  because  the 
owner  can  only  recover  on  establishing  his 
title  by  the  judgment  of  a  court  of  equity, 
and  giving  a  satisfactory  indemnity  to 
secure  the  bank  against  future  loss  from 
the  appearance  and  setting  up  the  other 
half  of  such  note. 

In  Renner  v.  Bank  of  Columbia,  9  Wheat. 
R.  581,  the  note  was  lost  after  suit  brought, 
not  by  the  plaintiff  or  his  agents,  but  by 
the  officers  of  the  court.  The  holder  had  a 
X)erfect  right  of  action  at  law  at  the  time 
of  the  institution  of  his  suit:  he  could  not 
be  deprived  of  that  right  by  an  accident 
in  no  manner  attributable  to  his  negligence, 
and  turned  round  to  another  forum  for  re- 
dress. This  rule  is  recognized  in  other 
cases;  and  is  not  in  conflict  with  the  gen- 
eral principle  applicable  to  negotiable  in- 
struments. That  principle  is,  that  the 
party  to  such  an  instrument,  when  he  is 
called  upon  to  pay  it,  has  the  right  to  insist 
it  shall  be  produced  and  delivered  up  to 
him.  And  this  rule  is  not  varied  because 
suit  is  brought  and  payment  demanded 

563  under   ^compulsory    process    of    law. 
In  either  case  the  maker  has  the  right 

to  call  for  the  production  of  his  note. 

As  the  owner,  however,  in  case  of  loss  of 
the  instrument,  cannot  do  this,  the  jconrta 
allow  a  recovery  upon  the  terms  of  his  giv- 
ing proper  indemnity.  A  court  of  common 
law  cannot  require  such  indemnity  as  a 
part  of  its  judgment.  It  can  neither  im- 
pose terms  upon  the  plaintiff  as  a  condition 
of  such  judgment,  nor  prevent  the  issue  of 
an  execution  thereon.  In  Pierson  v.  Hutch- 
ison, 2  Camp.  R.  211,  Lord  Kllenborough 
said,  whether  an  indemnity  would  be  suffi- 
cient or  insufficient,  is  a  (question  of  which 
a  court  of  law  cannot  judge.  See  also 
Greenway,  ex  parte,  6  Ves.  R.  862;  Aran- 
gnese  v.  Scholfield,  38  Eng.  L.  A  Kq.  424 ; 
1  Story,  Eq.  Jur.  {  84  and  85.  Numerous 
other  authorities  might  be  mentioned  to  the 


same  effect.  They  establish  that  the  only 
remedy  in  such  cases  is  in  £C  court  of  equity, 
where  all  the  circumstances  of  the  loss  can 
be  fully  investigated,  and  a  suitable  and 
proper  indemnity  provided. 

It  is  insisted,  however,  that  these  princi- 
ples do  not  apply  in  the  case  of  notes  lost 
after  maturity.  The  counsel  for  the  appel- 
lee says  it  is  clear  that  a  protested  nego- 
tiable note  has  no  more  negotiability, 
according  to  the  law  merchant,  than  a  bond 
or  other  paper  originally  not  negotiable. 
No  authority  is  cited  in  support  of  this 
proposition.  I  will  not  say  no  cases  or  dicta 
can  be  found  to  sustain  it.  It  is  certainly 
in  conflict  with  the  leading  decisions,  and 
the  opinions  of  the  most  accurate  writers 
on  commercial  law.  In  Story  on  Promis- 
sory Notes,  {  178,  it  is  said  '  *a  negotiable 
note  may  be  transferred  at  any  time  while 
it  remains  a  good,  subsisting,  unpaid  note, 
whether  before  or  after  it  has  arrived  at 
maturity;  and  in  the  latter  case,  even 
though  it  be  protested  for  non-payment,  and 
bears  upon  its  face  the  marks  of  its  dis- 
honor." In  Miller  v.  Davis.  14  Gratt.  1, 
13,  Judge  Moncure,  speaking  for  the  court, 
says  in  reference  to  overdde  notes:  **It 
has  long  been  settled  that  they  are 
564  ^negotiable;  and  it  belongs  to  the 
Legislature  to  make  them  assignable 
only."  See  also,  Baxter  v.  Lfittle,  6  Mete. 
R.  7 ;  2  Rob.  Prac.  new  ed.  253 ;  2  Parsons 
on  Bills  and  Notes;  Chitty  on  Bills,  217; 
Redf.  A  Big.  Leading  cases  on  Bills  of  Ex- 
change and  Promissory  Notes. 

It  is  true,  that  the  person  taking  a  dis- 
honored note,  takes  it  subject  to  all  the 
equities  attaching  to  the  instrument  in  the 
hands  of  the  original  parties ;  and  it  may 
be  conceded  for  the  sake  of  argument,  that 
when  the  note  has  been  lost,  he  holds  it 
subject  to  all  the  objections  which  affected 
it  in  the  hands  of  the  party  who  first  tor- 
tiously  ^ansferred  the  note.  But  the  answer 
given  to  this  reasoning  is,  that  it  is  part 
of  the  contract  of  the  maker  to  pay  on  the 
presentment  of  the  instrument  to  him  for 
that  purpose,  and  he  has  therefore  a  right 
to  its  possession  as  his  voucher  against  a 
future  demand.  Besides,  the  maker  may 
i^ot  be  able  to  show  the  note  was  lost  after 
maturity ;  and  he  is  not  to  be  exposed  to 
such  risk  without  indemnity. 

In  Hansard  v.  Robinson,  7  Barn.  A  Cress. 
90,  Lord  Teuterden  said :  *^If  the  bill  should 
afterwards  appear,  and  a  suit  be  brought 
against  the  acceptor — a  fact  not  absolutely 
improbable  in  the  case  of  a  lost  bill — is  he 
to  seek  for  the  witness  to  prove  the  loss, 
and  to  prove  that  the  new  plaintiff  must 
have  obtained  it  after  it  became  due?  Has 
the  holder  a  right,  by  his  own  negligence 
or  misfortune,  to  cast  this  burden  upon  the 
acceptor,  even  as  a  punishment  for  not  dis- 
charging the  bill  on  the  day  it  became  due. 
We  think  the  custom  of  merchants  does  not 
authorize  us  to  say  that  this  is  the  law.  It 
is  impossible  to  deny  the  force  or  soundness 
of  these  views.  They  are  fully  sustained 
by  the  adjudicated  cases,  by  the  most  emi- 
nent writers  on  Commercial   Law,    and  by 
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the  opinions  of  three  of  the   judges  of  this 
court ;  and  must   be  regarded   as  the  estab- 
lished  doctrine   of  this  State.      Miller   v. 
Davis,    14  Gratt.  1 ;  2  Green,  Bill    of 

565  Exchange    *and    Promissory    Notes; 
Story  on  Promissory  Notes,  {  450,  note 

2 ;  Byles  on  Bills,  300 ;  2  Pardons  on  Notes 
and  Bills,  295;  Edwards  on  Bills,  297. 

When,  however,  it  appears  that  the  note 
or  bill  has  been  destroyed,  different  princi- 
ples apply.  Whatever  diversity  of  opinion, 
on  this  point,  may  have  formerly  existed, 
it  is  now  the  established  doctrine  that  the 
holder,  upon  showing  the  destruction  of  the 
note  after  its  maturity,  may  recover  thereon 
in  a  court  of  law.  In  such  case  no  indem- 
nity is  necessary,  as  the  maker  can  in  the 
nature  of  things  encounter  no  risk  in  paying 
the  note.  Leading  Cases  upon  Bills  of  Ex- 
change and  Promissory  Notes,  679;  2  Par- 
sons on  Bills  and  Notes,  295;  Chitty  on 
Bills,  154.  It  is  true  that  when  the  evidence 
of  the  destruction  is  merely  presumptive, 
the  maker  is  exposed  to  the  danger  of  the 
reappearance  of  the  instrument  in  the  hands 
of  a  bona  fide  holder.  This,  however,  only 
manifests  the  importance  of  clear  and  sat- 
isfactory proof  of  the  destruction.  The  de- 
gree of  evidence  necessary  to  constitute 
such  proof  can  never  be  previously  defined. 
It  is  impracticable,  in  the  nature  of  things, 
to  lay  down  any  rule  on  the  subject.  The 
only  legal  test  in  this,  as  in  other  cases,  is 
the  sufficiency  of  the  evidence  to  satisfy 
the  jury  beyond  reasonable  doubt,  that  the 
note  is  no  longer  in  existence. 

The  evidence  adduced  by  the  defendant 
in  error,  in  the  court  below,  established  the 
loss  of  the  note  by  robbery ;  but  was  not  of 
itself  sufficient  to  prove  its  destruction.  It 
was  not  offered  with  that  view,  nor  passed 
upon  by  the- jury  in  that  connection.  The 
motion  to  exclude  the  evidence  substantially 
raised  the  question  of  the  right  to  sue  at 
law  upon  a  lost  note ;  and  the  ruling  of  the 
court  was  in  effect  an  affirmance  of  the 
right.  The  court  no  more  invades  the  prov- 
ince of  the  jury  by  excluding  evidence,  than 
by  pronouncing  it  insufficient  in  law.  By 
one  course  the  evidence  is  thrown  out  of 
the  case,  and  by  the   other  it   is  de- 

566  stroyed ;  which  in  *efFect  is  the  same 
thing.     Bell    v.     Crawford,    8  Gratt. 

110,  132.  I  think,  therefore,  the  court  erred 
in  overruling  the  motion  to  exclude  the  evi- 
dence set  out  in  the  first  bill  of  exceptions. 
For  this  error  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial.  On  such  trial  the  defendant  in  error 
may  be  prepared  to  produce  the  note,  or 
possibly  to  trace  it  to  the  possession  of  the 
plaintiff  in  error;  or  to  show  that  at  the 
time  of  the  trial  a  recovery  thereon  would 
be  barred  by  operation  of  the  statutes  of 
limitation ;  or  he  may  be  able  to  produce 
satisfactory  evidence  of  the  destruction  of 
the  note,  or  such  circumstances  as  would 
plainly  justify  a  jury  in  presuming  that 
fact.  Although  the  evidence  set  out  in  the 
first  bill  of  exceptions  only  proved  the  loss 
of  the  note  by  robbery,  yet,  if  hereafter 
offered  in  connection  with  other  facts  and 


circumstances,  tending  to  prove  its  destruc- 
tion, the  court  below  would  be  warranted 
in  permitting  it  to  go  to  the  jury  for  the 
purpose  of  creating  a  presumption  that  the 
instrument  had  been  in  fact  destroyed. 

These  views  render  it  necessary  to  con- 
sider the  remaining  grounds  of  error  sn£^- 
gested  by  the  plaintiff  in  error.  One  of 
these  is  to  the  refusal  of  the  Circuit  coart 
to  give  certain  instructions,  designated  in 
the  record  as  defendant's  instructions,  No. 
3,  4  and  5.  The  proposition  involved  in 
the  fifth  was  settled  by  this  court  in  Magill 
V.  Manson,  20  Gratt.  527.  Instructions  No. 
3.  and  4  raise  the  question  of  the  extent  of 
the  liability  imposed  by  the  negotiable  note 
in  controversy.  It  appears  that  in  the  lat- 
ter part  of  the  year  1863,  or  early  in  the 
year  1864,  the  plaintiff  in  error  borrowed 
from  the  defendant  in  error  about  twenty- 
five  thousand  dollars,  in  Confederate  treav 
ury  notes,  and  executed  therefor  his 
negotiable  note  with  an  endorser,  payable 
in  ninety  days,  without  interest.  This  note 
was  renewed  from  time  to  time,  the  plain- 
tiff in  error  .paying  the  interest  in  advance 
upon  each  renewal ;  and  on  one  occa- 
567  sion  four  thousand  ^dollars  of  princi- 
pal. The  note  in  question  is  one  of 
those,  and  the  last  executed  upon  such  re- 
newal. 

The  first  instruction  of  plaintiff  in  error 
asserts  the  proposition,  that  he  was  dis- 
charged from  the  debt  by  his  offer  to  pay 
the  note  maturing  in  January  1865;  his 
subsequent  deposit  of  the  amount  due  in  the 
Bank  of  Virginia,  and  its  entire  lote  by 
the  failure  of  the  bank.  It  may  be  true  that 
the  plaintiff  in  error  offered  to  make  such 
payment ;  and  that  he  was  induced  by  the 
persuasions  of  the  defendant  in  error  to 
withdraw  such  offer  and  to  retain  the  money 
in  his  own  hands ;  but  these  matters  con- 
stituted neither  a  payment,  nor  an  accord 
and  satisfaction  of  the  debt.  Had  the 
plaintiff  in  error  persisted  in  his  tender  and 
then  deposited  the  notes  in  bank  to  the 
credit  of  the  defendant  in  error,  there  might 
be  some  plausibility  in  his  pretension.  Bat 
so  far  from  insisting  on  the  tender,  he 
waived  it,  and  permitted  himself  to  be  per- 
suaded to  retain  the  money,  and  executed  a 
new  note  for  the  debt.  His  subsequent  de- 
posit of  his  funds  in  bank  in  his  own  name, 
and  their  ultimate  loss  cannot  affect  the 
obligation  of  his  contract.  The  court  was 
therefore  not  in  error  in  refusing  this  in- 
struction. 

The  question  intended  to  be  raised  by  the 
other  instructions  relates  to  the  time  of  ap- 
plying the  scale  of  depreciation ;  the  plain- 
tiff in  error  insisting  that  January  1865, 
the  date  of  the  last  note,  should  be  adopted. 
As  the  note  matured  after  the  close  of  the 
war,  the  rule  in  Dearing*s  adm'x  v.  Rncker, 
20  Gratt.  426,  cannot  apply.  What  mlc 
should  be  adopted  in  such  case,  has  never 
been  settled,  nor  is  it  necessary  to  consider 
that  question  now.  As  before  stated,  the 
original  loan  was  made  in  1863  or  1864,  a 
note  given  for  its  repayment,  which  was- 
renewed   from  time  to  time.    The  l^st  note 


922 


21  GRATT. 


LSWBIfLBN,  SBRGBANT  FOR,  Ac.  V.  LOCKHAHTS.      668,  669,  670,  671 


being  dishonored,  there  is  nothing  to  pre* 
▼ent  a  resort  to  the  original  consideration. 
Upon  familiar  principles,  if  a  note  is  taken 
as  a  conditional  payment,  or  in  renewal, 
and  is  not  duly  paid  or  discharged,  the 

568  original  debt  revives ;  *and  this  prin- 
ciple applies  to  every  renewal,  which 

is  but  a  continuation  of  the  same  debt.  Nor 
is  it  material  whether  the  note  or  bill  be 
given  for  a  precedent  or  co-temporary  debt ; 
in  neither  instance  will  it  operate  as  an 
extinguishment  or  payment,  unless  it  be  so 
accepted  by  the  creditor.  If  not  paid  at 
maturity,  the  creditor  may  sue  upon  it,  or 
upon  the  original  cause  of  action.  And  if 
between  the  time  of  drawing  the  bill  or 
making  the  note  the  currency  is  depreciated 
in  which  it.  is  to  be  paid,  it  should  be  dis- 
charged according  to  the  value  at  the  time 
when  the  note  or  bill  was  executed.  Story 
on  Bills  of  Exchange,  {  418 ;  Byles  on  Bills, 
284 ;  2  Parsons  on  Bills  and  Notes,  156 ;  5 
Rob.  Prac.  845;  Farmer's  Bank  v.  Mutual 
Assurance  Society,  4  Leigh,  69;  Parker  v. 
Cousins,  2  Gratt.  372.  In  this  case  the  de- 
fendant in  error  might  have  sued  for  the 
original  debt,  or  he  might  have  inserted  in 
his  declaration  a  count  for  the  recovery  of 
the  amount  loaned.  His  failure  to  do  so 
does  not  preclude  the  jury  from  applying 
the  scale  at  the  date  of  the  loan,  if  it  seemed 
to  them  right  and  proper  under  all  the  cir- 
cumstances. If,  however,  any  error  was 
committed  in  respect  of  this  matter,  the 
plaintiff  in  error  has  no  cause  of  complaint 
as  the  court  on  his  motion  instructed  the 
jury  it  was  their  province  to  fix  the  period 
for  applying  the  scale.  The  court,  how- 
ever, further  instructed  the  jury  that  the 
plaintiff  was  entitled  to  their  verdict  for 
the  value  of  the  Confederate  notes  at  the 
date  of  the  original  transaction.  Under 
the  act  of  1866-'7,  it  is  the  province  of  the 
jury  to  fix  the  period  at  which  the  scale  of 
depreciation  shall  be  applied.  In  the  ex- 
ercise of  this  discretion  they  cannot  be 
controlled  by  the  court,  unless  indeed  the 
contract  of  the  parties,  or  some  fixed  rule 
of  law,  prescribes  the  measure  of  recovery. 
The  court  was  therefore  in  error  in  giving 
this  instruction ;  nor  was  the  error  corrected 
by  the  subsequent  instruction  given  at  the 
instance   of    the   defendant,    that    it 

569  *belonged  to  the  jury  to  fix  the  period 
for  applying  the  scale  of  depreciation. 

For  these  errors  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings,  in  accordance  with  the  princi- 
ples herein  announced. 

Judgment  reversed. 


570       *Lewellen,  Sergeant  for,  &c.  v. 

Lockharts. 

November  Term.  1871.  Richmond. 

1.  Keeper  of  Billiard  Saloon  ~  Required  to  Take  Oat 
License.*— Tbe  keepers  of  a  billiard  saloon  may  be 

•Taxation  —  Business  Reached  by  the  Ad  Valorem 
'System.— In  Com.  v.  Moore,  26  Oratt  WO,  the  court 
said:    "In  Lewellen,  Serireant  &c.  t.  Lockharts,  21 


required  to  take  out  a  license,  and  pay  a  tax 
thereon, 
a.  5«me— Same.— The  fact  that  capital  is  invested  in 
billiard  tables  and  other  necessary  furnitnre  of  a 
billiard  saloon,  which  capital  may  be  taxed  as 
property,  under  S  82  of  the  act  of  June  1870,  does 
not  exempt  the  pursuit  from  a  license  tax. 

In  September  1870,  William  and  John 
I^ckhart  filed  their  bill  in  the  Corporation 
court  of  the  city  of  Norfolk,  in  which  they 
stated  that  the  commissioner  of  the  revenue 
of  said  city  had,  on  the  31st  of  August  1870, 
assessed  them  with  the  sum  of  five  hundred 
and  fifty  dollars,  **  for  the  privilege  of  keep- 
ing ten  billiard  tables  for  compensation, 
from  the  1st  of  May  1870,  until  the  30th  of 
April  1871;"  and  that  in  pursuance  of  this 
assessment,  J.  Richard  Lewellen,  the  ser- 
geant of  the  city,  had  distrained  upon  three 
billiard  tables,  the  property  of  the  plain- 
tiffs, to  enforce  the  collection  of  the  said 
assessment.  They  insist  the  statute  under 
which  this  assessment  was  made,  is  in 
violation  of  {  1  of  article  10  of  the  constitu- 
tion of  Virginia.  They  say  that  the  capital 
invested  by  them  in  their  tables  aforesaid, 
and  in  necessary  furniture,  is  about  $11,000; 
the  tables  alone  having  cost  $5,900;  and 
therefore  they  do  not  come  within  the  {  4 
of  the  same  article  of  the  constitution, 
which  authorizes  a  tax  on  incomes  in  cer- 
tain cases.  And  making  Lewellen  a  de- 
fendant, they  ask  that  he  may  be  enjoined 
from    further   proceedings  in   the   distress 

aforesaid ;  and  for  general  relief. 
571  *The      injunction      was      granted. 

Lewellen  answered  the  bill,  and  ad- 
mitted the  assessment  and  distress;  but 
insisted  that  the  act  under  which  the  as- 
sessment was  made  is  constitutional. 

The  cause  came  on  to  be  heard  on  the 
12th  day  of  May  1871,  when  the  court  per- 
petuated the  injunction.  And  thereupon 
Lewellen,  on  behalf  of  himself  and  the 
Commonwealth,  obtained  an  appeal  to  this 
court. 

The  Attorney  General,  for  the  appellants. 

Scarburg  St  Duffield,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  main  question,  and  only  material  one 

Qratt  &70,  the  president,  speaking  for  the  whole 
court  said :  *The  legislature  must.  4n  the  nature  of 
thinfirs,  have  a  very  larg^e  discretion  in  determining 
the  question  as  to  what  business  can  be  reached  by 
the  ad  valorem  system,  within  the  meaning  of  the 
constitution.  The  subject  is  indefinite  in  its  nature, 
and  althouirh  the  instances  enumerated  in  tbe  con- 
stitution afford  material  aid  in  ascertaining  the 
meaniuiT  of  its  framers  in  the  use  of  the  general 
words  which  follow  the  enumeration,  still  much 
room  is  necessarily  left  for  the  exercise  of  lefflsla< 
tive  discretion  in  the  matter.*  See  also.  Hirsh's 
Case,  /&.  785. 

"I  am  therefore  of  opinion  that  it  is  for  the  legis- 
lature and  not  the  judiciary  to  determine  the  ques- 
tion whether  the  business  of  the  general  merchant 
is  such  a  business  as  cannot  be  reached  by  the  a<f 
valorem  system." 
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to  be  decided  in  this  case  is,  whether  keep- 
ing a  billiard  saloon  is  a  '^business  which 
cannot  be  reached  by  the  ad  valorem  sys- 
tem," within  the  meaning  of  the  constitu- 
tion, article  10,  sections  1  and  4;  and, 
therefore,  whether  section  30  of  the  act  ap- 
proved June  29,  1870,  entitled  '*an  act  in 
relation  to  the  assessment  of  taxes  on  li- 
censes," (Actsof  Assembly  1869-*70  p.  240,) 
and  section  41,  of  the  act  approved  July  9, 
1870,  entitled  *'an  act  imposing  taxes  for  the 
support  of  government  and  free  schools,  and 
to  pay  the  interest  on  the  public  debt,"  (Id. 
p.  362,)  are  constitutional. 

Those  sections  are  as  follows : 

Constitution,  article  10,  sect.  1.  "Taxa- 
tion, except  as  hereinafter  provided,  whether 
imposed  by  the  State,  county  or  corporate 
bodies,  shall  be  equal  and  uniform,  and  all 
property,  both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
certained as  prescribed  by  law.  No  one 
species  of  property  from  which  a  tax  may 
be  collected,  shall  be  taxed  higher  than  any 
other  species  ofproperty  of  equal  value." 

Id.  **Sec.  4.  The  General  Assembly  may 
levy  a  tax  on  incomes  in  excess  of  six  hun- 
dred dollars  per  annum,  and  upon  the  fol- 
lowing licenses,  viz :  the  sale  of  ardent 
572  ^spirits,  theatrical  and  circus  compa- 
nies, menageries,  jugglers,  itinerant 
peddlers,  and  all  other  shows  and  exhibi- 
tions for  which  an  entrance  fee  is  required, 
commission  merchants,  persons  selling  by 
sample,  brokers  and  pawn -brokers,  and  all 
other  business  which  cannot  be  reached  by 
the  ad  valorem  system.  The  capital  in- 
vested in  all  business  operations  shall  be 
assessed  and  taxed  as  other  property.  As- 
sessments upon  all  stock  shall  be  according 
to  the  market  value  thereof." 

Act  of  June  29, 1870,  sec.  **30.  Any  person 
who  shall  keep  for  compensation,  a  saloon 
or  table  at  which  to  play  at  billiards,  shall 
be  deemed  to  keep  a  billiard  saloon ;  and  if 
a  tax  is  imposed  upon  the  tables  kept 
therein,  the  same  shall  be  on  every  table 
capable  of  being  used  for  the  purpose  and 
kept  therein,  whether  used  or  not.  Any 
person  who  shall  keep  a  billiard  saloon 
without  a  license  shall  pay  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  one 
hundred  dollars  for  each  day  he  may  con- 
tinue the  same." 

Act  of  July  9, 1870,  sec.  **41.  The  specific 
license  tax  on  any  person  to  keep  a  billiard 
table  shall  be  one  hundred  dollars,  and  an 
additional  tax  of  fifty  dollars  for  each  ad- 
ditional table  kept  or  to  be  kept  therein. 
If  the  license  be  for  a  bowling  or  billiard 
saloon  at  a  watering  place,  and  is  for  four 
months  or  less,  the  tax  thereon  shall  be 
fifty  per  centum  of  the  taxes  aforesaid." 

It  is  within  the  judicial  power  of  this 
court,  nuw  as  heretofore,  to  declare  an  act 
of  the  Legislature  unconstitutional  and 
void,  although  the  present  constitution 
provides  "that  the  assent  of  a  majority  of 
the  judges  elected  to  the  court  shall  be  re- 
quired in  order  to  declare  any  law  null  and 
void  by  reason  of  its  repugnance  to  the  fed- 
eral constitution  or  to   the   constitution    of 


this  State."  But  certainly  it  ought plainlj 
to  appear  that  a  law  is  unconstitutional  to 
warrant  the  court  in  so  declaring.  This 
has  always  been   the  rule   which  has  gov- 

emed  the  court  in  the  exercise  of  thi& 
573      power,  and  it  remains  in  *full,  if  not 

increased  force,  under  the  provision 
aforesaid. 

Applying  that  rule  to  this  case,  we  can- 
not say  that  the  laws  in  question  are  un- 
constitutional and  void.  The  Legislature 
must,  in  the  nature  of  things,  have  a  Urge 
discretion  in  determining  the  question  as 
to  what  business  can  be  reached  by  the  ad 
valorem  system,  within  the  meaning  of 
the  constitution.  The  subject  is  indefinite 
in  its  nature,  and  although  the  instances 
enumerated  in  the  constitution  afford  mate- 
rial aid  in  ascertaining  the  meaning  of  its 
framers  in  the  use  of  the  general  words 
which  follow  the  enumeration,  still  mnch 
room  is  necessarily  left  for  the  exercise  of 
legislative  discretion  in  the  matter;  and 
we  certainly  cannot  say  that  such  discre- 
tion has  been  so  exercised  in  this  case  as  to 
make  the  laws  in  question  unconstitutional. 
Those  laws  Tare  similar  to,  if  not  liteiallj 
the  same  with,  those  which  had  existed  in 
former  years  on  the  same  subject,  and 
which  were  perhaps  in  the  mind  of  the  con- 
vention when  they  used  the  general  words 
aforesaid.  That  capital  is  invested  in  bil- 
liard tables  and  other  necessary  fumitnre 
of  a  billiard  saloon,  which  capital  maj  it- 
self be  subject  to  be  taxed  as  property, 
under  section  32  of  the  act  of  June  29,  1870, 
seems  to  make  no  difference.  None  of  the 
pursuits  enumerated  in  the  constitution  as 
subjects  which  may  be  taxed  by  way  of  li- 
cense, can  be  carried  on  without  the  nse  of 
property  of  some  value,  more  or  less;  and 
the  question  of  more  or  less  cannot  be  nui- 
terial  in  regard  to  the  principle  involved. 
The  tax  is  intended  to  be  laid  on  the  pur- 
suit, which  is  a  game  of  popular  amuse- 
ment, considered  by  the  Legislature  as  a 
fit  subject  for  taxation. 

We  are  therefore  of  opinion  that  the  de- 
cree of  the  Corporation  court  is  erroneous, 
and  that  it  be  reversed,  and  the  injunction 
dissolved,  and  bill  dismissed  with  costs. 

Judgment  reversed. 
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*Carter  v.  Ragland. 

NoTcmber  Term.  1871,  Richmond. 


3«le  of  LandA— Bonds*— Confederate  Contrsete-Caie  ct 

Bar.— In  October  1882,  R  sold  and  conveyed  to  C 
land,  and  took  his  bonds  payable  In  one.  two.  three 
and  four  years,  secured  by  deed  of  trust  on  the 
land.  It  was  a  Confederate  contract  and  in  Octo- 
ber 1883,  C  paid  R  $1,000  upon  the  first  bond:  and  be 
paid  no  more.  In  1867  the  trustee  advertised  the 
land  for  sale,  and  C  enjoined  the  sale,  and  asked 
that  his  bonds  should  be  paid  on  such  terms  as  to 
the  court  miffht  seem  proper.    Hbld: 

*See  principal  case  cited  in  Sanders  t.  Branoa.S{ 
Qratt.  887,  and  noU. 
See  monographic  noU  on  "Bonds.'* 
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— Sane— Blectlon.— C  may  have  bis  election  to 
^ve  up  the  land,  and  receive  back  the  value  of 
the  $1,000  of  Ck>nfederate  notes  he  paid,  as  at  the 
time  of  payment,  and  account  for  the  rents  and 
profits:  or  retain  the  land  and  pay  a  reasonable 
price  therefor,  to  be  ascertained  by  a  commis- 
sioner: subject  to  a  credit  of  the  proportion 
which  the  amount  he  has  paid  bears  to  the 
amount  he  agreed  to  pay:  with  interest  on  the 
balance  from  the  date  of  the  contract. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Hanover  county,  brought  in  Feb- 
ruary 1867,  by  James  M.  Carter  against 
Bvan  S.  Ragland  and  W.  Groddin,  to  enjoin 
the  sale  of  a  tract  of  land  by  the  latter,  as 
trustee  in  a  deed  of  trust  to  secure  the  pay- 
ment of  four  bonds,  given  for  the  purchase 
money  of  the  land.  The  only  question  was 
as  to  the  amount  to  be  paid  by  the  obligor. 
Carter.  The  facts  are  stsCted  by  Judge 
Christian  in  his  opinion.  The  Circuit  court 
made  a  decree,  from  which  Carter  obtained 
an  appeal  to  the  District  court  of  appeals, 
where  it  was  affirmed ;  and  Carter  then  ob- 
tained an  appeal  to  this  court. 

Meredith,  for  the  appellant. 

Bvans  and  Young,  for  the  appellee. 

575         *CHRISTIAN,     J.,    delivered;. the 
opinion  of  the  court. 

*  This  is  an  appeal   from   a   decree  of  the 
Circuit  court  of  Hanover  county. 

The  facts  disclosed  by  the  record,  so  far 
as  it  is  material  to  refer  to  them,  are  sub- 
stantially as  follows: 

The  appellee,  Ragland,  purchased  of  one 
Greorge  F.  Booker,  on  the  16th  September 
1862,  a  tract  of  land  lying  in  the  county  of 
Hanover,  known  as  ** Laurel  Grove,"  con- 
taining 340^  acres,  at  the  price  of  $25  per 
acre.  He  paid  the  purchase  money  in  cash, 
in  Confederate  States  treasury  notes,  then 
but  slightly  depreciated,  and  received  a 
deed  for  the  land. 

Shortly  after  this  purchase,  Ragland  au- 
thorized W.  Goddin,  a  real  estate  auctioneer, 
to  resell  the  land  for  him,  so  that  he  should 
sustain  no  loss.  Groddin,  early  in  October 
1862,  sold  the  farm  to  the  appellant.  Carter, 
at  the  same  price  which  Ragland  had  paid, 
but  upon  a  credit  of  one,  two,  three  and 
four  years.  Carter  accordingly  executed 
his  four  notes  payable  to  Ragland  for  the 
sum  of  $2,147.87,  with  interest  from  the 
16th  September  1862,  and  payable  at  one, 
two,  three  and  fotu:  years.  A  deed  convey- 
ing the  land  to  Carter  was  executed  by 
Rafzrland ;  and  the  land  was  then  conveyed 
by  Carter  to  Goddin,  in  trust  to  secure  the 
payment  of  these  notes  as  they  became  due. 

Carter  immediately  took  possession  of  the 
land,  and  has  been  in  possession  ever  since. 
He  has  paid  towards  the  purchase  money 
only  $1,000,  which  was  paid  on  the  17th  of 
October  1863,  and  was  credited  on  the  first 
bond.  Two  of  the  purchase  money  bonds 
fell  due  after  the  close  of  the  war — one  on 
the  4th  day  of  October  1865,  and  the  other 
on    the   4th   day  of  October  1866.  ;^ut   the 


appellant,  it  seems,  never  paid,  or  offered  to 
pay,  anything  more  on  said  bonds,  except 
the  sum  of  $1,000,  which  was  paid  in  Confed- 
erate States  treasury  notes  on  the  I7th  Oc- 
tober 1863.  Thus  matters  stood  between  the 
parties  until  the  year  1867,    when  the 

576  appellee   directed  *the   trustee   to  ad- 
vertise and  sell  the  land  in  accordance 

with  the  terms  of  the  trust  deed.  And 
thereupon  the  appellant  filed  his  bill  of  in- 
junction, asking  that  the  sale  of  the  land 
might  be  enjoined,  and  praying  that  the 
court  should  require  the  appellee  to  produce 
the  bonds  in  court,  ^*so  that  they  might  be 
paid  and  cancelled  in  such  manner  and  on 
such  terms  as  to  the  court  might  seem  just 
and  proper."  An  injunction  was  granted. 
The  appellee  answered  the  bill,  setting  out 
substantially  the  facts  above  stated,  and 
insisted  that  he  was  entitled  to  receive,  at 
least  the  fair  value  of  the  land,  with  inter- 
est (subject  to  a  credit  of  $1,000,  paid  Octo- 
ber 17th,  1863),  in  satisfaction  of  said  notes 
and  deed  of  trust.  Depositions  were  taken 
to  prove  the  value  of  the  land  in  the  present 
currency;  and  the  court  below,  adopting 
the  true  value  of  the  land  **as  the  most  just 
measure  of  recovery, ' '  entered  its  decree 
dissolving  the  injunction,  and  after  credit- 
ing the  $1,000  paid  as  of  its  nominal  value, 
reduced  the  balance  of  the  debt  in  the  pro- 
portion that  $20  per  acre  (the  amount  adopted 
by  the  court  as  its  real  value)  bears  to  $25 
per  acre,  the  price  at  which  it  was  sold,  and 
directed  the  trustee  to  sell  the  land  for  the 
amount  of  the  debt  and  interest  thus  ascer- 
tained, but  upon  terms  of  one-fourth  cash, 
and  balance  at  six,  twelve  and  eighteen 
months,  instead  of  for  cash,  as  required  by 
the  said  deed  of  trust ;  the  appellee  consent- 
ing to  these  terms,  in  order  **to  guard 
against  any  possible  sacrifice  of  the  prop- 
erty." 

From  this  decree  Carter  appealed  to  the 
District  court  at  Fredericksburg;  which 
affirmed  the  decree  of  the  Circuit  court  of 
Hanover:  to  which  decree  of  affirmance  an 
appeal  was  allowed  to  this  court. 

It  will  be  observed  that  in  this  case,  two 
of  the  purchase  money  bonds  became  due 
after  the  close  of  the  war,  when  the  cur- 
rency in  which  they  were  stipulated  to  be 
paid  had  perished ;  and  as  to  these  a  strict 
compliance    with   the   contract  of  the 

577  parties    has   become  ^impossible.      It 
is    therefore    clear   that   the  nominal 

value  of  the  currency  agreed  to  be  paid  can- 
not be  reduced  (as  in  the  case  of  Dearing's 
adm*x  V.  Rucker,  18  Graft.  426)  to  its  true 
value  at  the  date  of  the  maturity  of  the 
notes.  It  is  equally  clear  that  the  ends  of 
justice  cannot  be  attained  by  scaling  the 
Confederate  currency  to  its  value  at  the  date 
of  the  contract.  For  this  would  be  to  per- 
mit the  appellant  to  reap  the  advantage  of 
his  own  default,  and  to  have  the  title  of 
the  land  confirmed  in  him  for  a  grossly  in- 
adequate price.  The  most  equitable  adjust- 
ment of  the  case  made  by  the  record,  is  to 
require  that  the  appellant,  who  comes  into 
a  court  of  equity,  asking  that  his  obliga- 
tions (for  which   he   is  confessedly   in  de- 
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fault)  *^niay  be  paid  and  cancelled  in  such 
a  manner  as  to  the  court  may  seem  just  and 
proi>er, "  should  be  put  upon  equitable  terms. 
Those  terms,  under  the  circumstances  of 
this  case,  manifestly  are,  that  he  must 
either  g'ive  up  the  land  or  pay  for  it  its  rea- 
sonable value.  Poag'ue  v.  Greenlee,  decided 
at  the  present  term,  and  White  v.  Atkinson, 
2  Wash.  94. 

The  court  is  therefore  of  opinion,  that  the 
said  Circuit  court  ought  to  have  put  the  said 
appellant  to  his  election,  either  to  g'ive  up 
the  land,  and  have  the  contract  of  sale  va- 
cated and  annulled,  and  to  receive  the  value 
of  the  Confederate  States  treasury  notes 
(which  he  paid  towards  the  purchase 
money, )  as  of  the  17th  October  1863,  and  to 
account  for  the  rents  and  profits  of  the  land 
for  the  time  it  has  been  in  his  possession ; 
or  if  he  elects  to  retain  the  land  then  he 
should  be  required  to  pay  its  reasonable 
value  at  the  time  of  the  sale,  such  value  to 
be  ascertained  by  a  commissioner  of  said 
Circuit  court,  subject  to  a  credit  of  the  pro- 
portion which  the  amount  he  has  paid  bears 
to  the  amount  he  agreed  to  pay ;  the  balance 
to  carry  interest  from  the  16th  day  of  Sep- 
tember 1862^ 

The  court  is,  therefore,  of  opinion 
578  that  the  said  decrees  *of  the  District 
court,  and  of  the  said  Circuit  court, 
should  both  be  reversed,  and  the  cause  re- 
manded to  said  Circuit  court  of  Hanover, 
for  further  proceedings  to  be  had  therein, 
in  accordance  with  the  principles  herein 
announced. 

Decree  reversed. 


579 


*Crane*s  Guardian  v.  Crane. 

November  Term,  1871,  Riclimond. 


I.  ArUtratloii  Prooeeding*— Appeal— What  Nconfary 
for.*— There  cannot  be  an  appeal  to  the  court  of 
Appeals,  from  the  award  of  an  arbitrator,  unless 
it  be  made  the  Judcrment  or  decree  of  the  court 
from  which  it  is  taken;  and  the  mere  copy  of  the 
award  in  the  proceedinrs  of  the  court,  though 
they  be  signed  by  the  judge,  does  not  make  it  the 
judcrment  or  decree  of  the  court. 

In  September  1867,  Julia  Belle  Crane,  an 
infant,  by  her  next  friend,  Henry  R.  Crane, 
instituted  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Richmond,  against  her 
guardian,  Luther  R.  Spilman,  and  his 
surety,  for  an  account  of  his  proceedings 
as  her  guardian.  Spilman  answered  the 
bill ;  and  in  November  1867,  the  court  made 
a  decree  referring  the  accounts  to  a  com- 
missioner. 

In  June  1868,  the  commissioner  returned 
his  report,  to  which  Spilman  filed  several 
exceptions.  This  report  was  not  acted  on 
by  the  court ;  and  in  July  1869,  the  counsel 
for  the  plaintiff  and  the  defendant  entered 
into  a  written  instrument,  by  which,  re- 
ferring to  the  case  and  the  court  in  which 
it  was  pending,  they  agreed  that  the  case 
be    referred   for  decision    to  John  H.  Guy, 

•See  monographic  note  on  "Arbitration." 


who  shall  consider  and  decide  the  same  «s 
if  sitting  as  chancellor,  and  make  a  decree 
thereon,  which  shall  be  entered  of  record  in 
the  said  court  as  if  rendered  by  the  said 
court ;  but  with  the  privilege  and  right  re- 
served to  each  aide  to  appeal  from  the  same, 
under  the  rules  and  regulations  prevailins^ 
in  appeals  from  the  Circuit  court  to  the 
court  of  Appeals. 

On  the  9th  day   of   December  1869, 

580  at  a  regular  term  *of  the  court,  the 
decision  of  Mr.  Guy   in   the  case  was 

entered  upon  the  order  book  of  the  court 
among  the  orders  of  the  court,  and  the 
orders  of  the  day  were  signed  by  the  jvidgt 
in  the  usual  manner.  The  entry  on  & 
order  book  commences  as  follows:  Crane, 
for,  &c.  V.  Crane's  guardian.  And  now 
at  this  day,  to  wit :  At  a  Circuit  court  of  the 
city  of  Richmond,  held  at  the  court  room  in 
said  city  on  the  9th  day^  of  December  1869, 
the  parties  by  their  counsel  having  agreed 
by  writing,  signed  by  them,  dated  July 
1869,  and  filed  with  the  papers  in  the  cause, 
to  refer  to  me  for  decision,  to  consider  and 
decide  the  same  as  if  sitting  as  a  chancellor, 
and  make  a  decree  therein,  I  have  examined 
and  considered  the  cause  on  the  papers,  Ac 
He  then  proceeds  to  pass  upon  the  defend- 
ant's exceptions  to  the  commissioner's  re- 
port, sustaining  some  and  overruling  others; 
and  referring  to  a  statement  which  he  had 
prepared  showing  the  amount  due  from  the 
giisirdian  according  to  his  views,  he  sajs 
the  sum  of  $1,882.83  is  hereby  ascertained, 
declared  and  decreed  to  be  due  to  the  infant 
plaintiff,  Julia  Belle  Crane,  by  her  guard- 
ian, the  defendant  Luther  R.  Spilman,  as 
of  the  19th  day  of  February  1868,  to  be  duly 
accounted  for  by  him  to  his  said  ward  as  of 
that  date.     John  H.  Guy. 

On  the  10th  of  December,  which  was  the 
day  after  the  decision  of  Mr.  Guy  was  en- 
tered of  record,  the  court  made  tiie  follow- 
ing order:  On  the  motion  of  the  defendant 
Spilman,  who  represents  to  the  court  that 
he  desires  to  present  a  petition  for  an  ap- 
peal from  the  decree  entered  in  this  cause 
on  the  9th  of  December  1869,  it  is  ordered 
that  the  said  decree  be  suspended  for  sixtj 
days,  Ac. 

Spilman  applied  to  this  court  for  an  ap- 
peal, which  was  allowed. 

As  this  court  did  not  decide  or  express 
any  opinion  upon  the  merits  of  the  case, 
the  facts  in  relation  to  them  are  not  given 
in  this  report. 

581  *R.  T.  Daniel  and  Wm.  Green,  for 
the  appellant. 

Johnston  &  Williams,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  the  reference 
made  of  this  cause,  to  John  H.  Guy,  to  con- 
sider and  decide  the  same  as  if  sitting  as 
chancellor,  and  to  make  a  decree  thereon, 
which  shall  be  entered  of  record  in  the  court 
in  which  it  was  depending,  as  if  rendered 
by  the  said  court,    but    with    the   privilege 


926 


21  GRATT. 


Straus  v.  Kbrngood  &  az^. 


682,  683,  684 


and  right  reserved  to  each  side  to  appeal 
from  the  same,  under  the  rules  and  regula- 
tions prevailing  in  appeals  from  the  Circuit 
court  to  the  court  of  Appeals,  could  not 
invest  the  said  Guy  with  the  functions  of  a 
chancellor  or  a  judge,  so  as  to  pronounce  a 
decree  in  the  cause,  which  would  have  the 
force  and  effect  of  a  decree  of  the  court ;  so 
that  a  writ  of  execution  could  issue  thereon, 
or  an  appeal  be  taken  therefrom. 

The  court  is  also  of  opinion,  that  the  rec- 
ord does  not  show  that  said  paper,  pur- 
porting to  be  a  decree  of  John  H.  Guy,  made 
by  agreement  of  the  parties,  by  their  coun- 
sel, was  adopted  by  the  court,  and  entered 
as  its  decree.  But  that,  on  the  contrary,  it 
appears  the  same  was  entered  on  the  records 
of  the  court  as  the  decree  of  John  H.  Guy, 
and  was  signed  by  him,  and  cannot  there- 
fore be  regarded  as  having  any  greater  force 
or  effect  than  the  award  of  said  John  H. 
Guy,  the  reference  to  him,  by  the  counsel 
of  the  parties,  being  valid ;  upon  which  we 
do  not  deem  it  proper,  in  the  case  as  it  is 
now  presented,  to  give  an  opinion.  The 
agreement  of  the  parties,  that  the  said 
award  or  decree  should  be  entered  on 
the  records  of  the  court  as  if  rendered 
by  the  court  (which  was  done),  and 
reserving  to  either  party  the  right  to 
appeal  therefrom  to  this  court,  could  not 
take  from  the  Circuit  court  its  jurisdiction 
to  decide  upon  the  validit3'  of  the  award, 
or  upon  any  objections  that  might  be 
offered  to  its  being  made  the  decree  of  the 

court ;  nor  give  to  this  court,  which  has 
582      only  appellate  jurisdiction,  *^authority 

to  supervise  the  award  before  it  had 
been  passed  upon  by  the  Circuit  court,  or  to 
entertain  an  appeal  from  the  award  itself, 
instead  of  a  decree  of  the  court  upon  the 
award ;  which  it  seems  was  not  made. 

The  numerous  authorities,  cited  by  the 
learned  counsel,  show  that  a  writ  of  error, 
or  aopeal,  will  lie  to  or  from  a  judgment, 
decree  or  order  of  a  court,  although  the 
same  may  be  void  for  want  of  jurisdiction 
in  the  court  by  whom  it  was  rendered,  or 
for  other  cause  appearing  upon  the  record. 
In  those  cases  it  was  shown  by  the  record, 
that  a  judgment  of  the  court  was  entered  in 
form ;  and  as  was  said  by  the  court  in  Petty 
V.  Duvall,  4  Greene's  R.  120,  although  a 
judgment  non  coram  judice,  it  was  still  a 
judgment  of  a  court.  Upon  it  a  writ  of  exe- 
cution could  have  issued.  But  it  is  be- 
lieved that  no  case  can  be  found  where  a 
writ  of  error  or  an  appeal  has  been  held  to 
lie  to  or  from  an  award,  or  a  decree  of  a 
referee,  who  was  not  invested,  nor  professed 
to  be,  by  the  constitution  and  laws,  with 
the  functions  of  a  judge.  It  was  entirely 
competent  to  the  appellant  to  have  made  his 
objections  to  the  said  award  or  decree  of 
John  H.  Guy  in  the  court  below,  even  after 
it  had  been  copied  into  the  record  of  the 
court;  or  if  an  execution  issued  upon  it  be- 
fore it  was  made  the  decree  of  the  court,  to 
have  moved  in  the  said  cause  to  quash  it. 
And  if  such  motion  had  been  overruled  by 
the  order  or  judgment  of  the  court,  his  right 
to  apply  to  the  apx)ellate  court  for  a  super- 


sedeas would  be  clear.  But  until  there  is  a 
judgment,  decree  or  order  of  the  inferior 
court,  by  which  the  party  is  aggrieved,  he 
is  not  entitled  to  the  interposition  of  this 
court,  by  writ  of  error,  appeal  or  super- 
sedeas. 

The  court  is  of  opinion,  therefore,  that 
this  cause  is  not  properly  before  it;  and, 
consequently,  that  it  is  not  proper  to  decide 
any  other  questions  that  have  been  raised 
upon    the   record;  the   appeal  having  been 

prematurely  allowed. 
583  *The    cause,  must   therefore  be  re- 

manded to  the  Circuit  court,  for  fur- 
ther proceedings  to  be  had  therein. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  cannot  be  an  appeal  to  this  court  from 
the  award  of  an  arbitrator,  unless  it  be 
made  the  judgment  or  decree  of  the  court 
from  which  the  appeal  is  taken ;  that  the 
mere  copy  of  the  award  in  the  proceedings 
of  the  court,  though  they  be  signed  by  the 
judge,  does  not  make  it  the  judgment  or 
decree  of  the  court ;  that  the  paper  copied 
in  the  record,  purporting  to  be  the  decree 
of  John  H.  Guy,  can,  at  most,  be  no  more 
than  his  award,  and  not  having  been  con- 
firmed and  entered  as  the  decree  of  the 
court,  there  can  be  no  appeal  therefrom; 
and  that  this  appeal  was  improvidently  al- 
lowed. Therefore,  it  is  decreed  and  ordered 
that  the  same  be  dismissed,  and  that  the 
appellant  pay  to  the  appellee,  Julia  Belle 
Crane,  her  costs  by  her  about  her  defence 
in  this  behalf  expended.  And,  without  de- 
ciding, or  expressing  any  opinion  on  any 
of  the  questions  argued  in  this  case  affect- 
ing the  validity  or  correctness  of  the  said 
award,  which  it  would  be  premature  to  do, 
until  they  have  been  first  passed  upon  by 
the  court  below,  it  is  ordered  that  this  case 
be  remanded  to  the  Chancery  court  of  the 
city  of  Richmond  for  further  proceedings 
to  be  had  therein.  Which  is  ordered  to  be 
certified  to  the  said  Chancery  court. 

Appeal  dismissed. 


584 


*Straus  V.  Kerngood  &  als. 

November  Term,  1871,  Rlclixnond. 


Psrtnenhi|»— S«|wrste  AsMt«— Osmishment— Cue  at 
Bar.*— K  recovers  a  jadg^ment  against  F  &  H  as 
partners,  and  sues  out  an  execution  otjl.  fa.  upon  it 
wblcb  Is  returned  "no  effects."  Afterwards  S  re- 
covers a  Jndinnent  asrainst  H  for  an  individual  debt 
of  H.  Tbere  are  no  assets  of  tbe  partnersbip  of  F 
&  H.  but  Q  is  indebted  to  H.    K  summons  Q  as 

^Partnership— Separate  AMeta—Qamishment— Prior. 

Ity.— In  Pitts  V.  Spotts,  86  Va.  72,  0  S.  B.  Rep.  501,  tbe 
court  said:  "Tbe  appellant  (partnersbip  creditor) 
bavinir  obtained  a  lien  by  bis  judgment,  and  tbe  ap> 
pellees  (Individual  creditors)  being  only  open  ac- 
count creditors,  be  is  entitled  to  tbe  benefit  of  tbat 
lien  and  ouffbt  not  to  be  deprived  of  it.  Tbe  case  of 
Straus  V.  Kerngood,  21  GratL  684,  Is,  upon  tbis  point, 
a  decisive  antbority."  See  also,  tbe  principal  case 
cited  in  Robinson  v.  Allen,  86  Va.  781,  8  S.  E.  Rep.  885. 
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ffamisbee  and  obtains  a  judcnnent  for  the  amount 
of  bis  debt  affainst  Q.  S  also  summons  G  and  ob- 
tains a  judgment;  the  summons  of  S  being^  after 
that  of  K,  but  he  obtains  his  judgment  first  S 
then  files  his  bill  to  enjoin  K  from  receiving  and 
O  from  paying  to  K  the  debt  of  O  to  H.  HBiiD: 
Same— 5«ine- Sane— Priority.— K  having  first  recov- 
ered his  judgment  against  F  4t  H  and  sued  out 
execution  thereon,  has  the  prior  lien  upon  the  debt 
due  from  G  to  H:  and  a  court  of  equity  cannot 
deprive  him  of  it. 

On  the  9th  of  May  1868,  Kemgood  A 
Brother  recovered  a  judgment  in  the  Hus- 
tings court  of  the  city  of  Richmond,  againat 
Wm.  Fleishman  and  Jonas  Heller,  as  part- 
ners under  the  name  of  Fleishman  &  Heller, 
for  six  hundred  and  ninety-seven  dollars 
and  thirty-five  cents,  with  interest  and 
costs.  On  this  judgment  the  plaintiffs  sued 
out  an  execution  of  fieri  facias,  on  the  12th 
of  May  1868,  which  was  returned  by  the 
sergeant  of  the  city,  "no  effects."  On  the 
21st  of  September  following  they  sued  out 
similar  executions,  one  directed  to  the  ser- 
geant of  the  city  of  Richmond,  and  another 
to  the  sergeant  of  the  city  of  Williamsburg, 
returnable  to  November  rules;  and  both 
were  returned,  **no  effects."  On  the  same 
21st  of  September  the  plaintiffs  suggested 
that  by  reason  of  the  lien  of  their  writ  of 
fieri  facias  there  was  a  liability  on  the 
Eastern  Lunatic  Asylum,  and  a  summons 
was  issued  to  bring  the  said  Asylum 
585  *before  the  court  to  answer,  on  the 
first  day  of  October  term,  1868  of  the 
Hustings  court  of  Richmond.  This  process 
was  executed  on  the  Eastern  I^unatic  Asy- 
lum on  the  29th  of  September.  And  on  the 
29th  of  July  1869,  there  was  a  judgment  in 
favor  of  the  plaintiffs  ag^ainst  the  Eastern 
Lunatic  Asylum,  for  $697.34,  with  interest 
and  costs,  in  full  of  the  judgment  of  the 
plaintiffs  against  Fleishman  A  Heller. 

On  the  28th  of  October  1868,  Julius  Straus 
obtained  a  judgment  in  the  County  Court  of 
Augusta  against  Jonas  Heller,  for  twelve 
hundred  and  fifty  dollars,  with  interest  and 
costs,  for  the  individual  debt  of  Heller. 
And  on  a  suggestion,  &c.,  Straus,  at  the 
November  term  of  said  court,  obtained  a 
,  judgment  against  the  Eastern  Lunatic  Asy- 
Vlum  for  $775.13,  with  interest  and  costs. 

It  appears  that  on  the  30th  of  May  1868, 
Jonas  Heller  recovered  a  judgment  in  the 
Circuit  court  of  Williamsburg  and  James 
City  county,  against  the  Eastern  Lunatic 
Asylum  for  the  sum  of  seven  hundred  and 
•sixty-five  dollars  and  eighty-six  cents,  with 
interest  and  costs.  And  this  is  the  debt 
which  was  the  foundation  of  the  judgment 
against  the  Lunatic  Asylum  in  both  of  the 
above  named  cases. 

In  November  1869,  Julius  Straus  presented 
his  bill  to  the  judge  of  the  Circuit  court  of 
the  city  of  Richmond,  praying  for  aii  in- 
junction restraining  Kerngood  A  Brother 
from  collecting,  and  the  Eastern  Lunatic 
Asylum  from  paying,  the  judgment  recov- 
ered by  the  former  against  the  latter.  In 
his  bill  he  sets  out  the  foregoing  facts,  and 
insists  that  though  the  execution  of  Kern- 


good A  Brother  was  first  sued  out,  his  judg- 
ment against  the  Eastern  Lunatic  Asylum 
was  first  recovered ;  and  therefore  he  was 
entitled  to  have  the  debt  due  to  Heller  from 
the  Lunatic  Asylum,  applied  to  pay  his 
debt.  And  he  further  insisted  that  his 
judgment  being  against  Heller  individually, 

and  the  judgment  in  favor  of  Heller 
586      against  *the   Lunatic  As^-lnm  being 

due  to  him  individually,  whilst  the 
judgment  of  Kerngood  A  Brother  was 
against  the  firm  of  Fleishman  A  Heller,  for 
which  Heller  was  only  bound  as  a  member 
of  the  firm ;  he  was  entitled,  on  this  ground, 
to  have  the  debt  due  from  the  Lunatic  Asy- 
lum to  Heller  applied  <to  the  payment  of  his 
judgment  in  preference  to  Elemgood  & 
Brother.  And  he  stated  that  Heller  was 
wholly  insolvent.  He  made  Kemgood  A 
Brother,  The  Eastem;Lunatic  Asylum,  and 
Jonas  Heller  i>arties  defendants ;  and  prayed 
for  an  injunction,  and  for  general  relief. 

The  injunction  was  g^nted:  And  Kem- 
good A  Brother  answered,  contesting  the 
claim  of  Straus  to  preference  in  the  appli- 
cation of  the  debt  due  from  the  Lunatic 
Asylum  to  Heller.  They  said  there  was  no 
partnership  estate  of  Fleishman  A  Heller, 
out  of  which  satisfaction  of  their  debt  conld 
be  obtained ;  and  they  were  entitled  to  have 
their  debt  paid  out  of  the  separate  estate  of 
Heller,  on  which  by  their  superior  diligence 
they  had  acquired  a  lien  superior  to  that  of 
Straus. 

The  cause  came  on  to  t>e  heard  on  the  11th 
day  of  November  1869,  when  the  court  dis- 
solved the  injunction  and  dismissed  the 
bill,  with  costs.  And  thereupon  Straus  ap- 
plied to  this  court  for  an  appeal ;  which  was 
allowed. 

Meredith,  for  the  appellant. 
Johns,  for  the  appellees. 

STAPLES,  J.  It  is  universally  conceded 
that  partnership  creditors  are  entitled  to 
the  preference  over  separate  creditors  in  the 
administration  of  partnership  assets.  Bat 
the  converse  of  the  proposition,  that  sepa- 
rate creditors  are  entitled  to  the  preference 
in  the  administration  of  the  separate  estate, 
involves  other  considerations,  and  is  by  no 
means   universally   conceded.      Upon   this 

propositioYi  the  authorities  are  con- 
587      flicting  and    irreconcilable.    In  *tbis 

state  the  question  has  never  been  de- 
cided. It  was  the  subject  of  an  elaborate 
and  exhaustive  discussion  in  Morris  t. 
Morris,  4  Graft.  293,  between  Judges  Allen 
and  Daniel ;  the  former  insisting  that  the 
rule  which  confines  the  creditors  of  the 
I>artnership  to  the  partnership  estate  nntil 
the  claims  of  the  separate  creditors  are  sat- 
isfied, is  peculiar  to  the  English  courts  in 
bankruptcy,  and  is  utterly  destitute  of  sup- 
port from  the  general  principles  of  eqnity. 
Judge  Daniel,  on  the  other  hand,  maintained 
the  rule  as  founded  on  the  general  jurisdic- 
tion of  courts  of  chancery,  to  be  enforced 
whenever,  from  any  cause,  the  estate  of  a 
deceased  partner  is  brought  within  the  cog- 
nisance of  a  court  of  equity.    It  will  be  ob- 
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aerved,  that  the  point  of  controversy  between 
these  judges,  related  to  the  proper  distribu- 
tion and  application  in  equity  of  the  sepa- 
rate estate  of  a  deceased  partner,  which  was 
insufficient  to  discharge  both  partnership 
and  private  debts. 

The   question   under  consideration  here, 
whether   a   court  of  equity  can   deprive  a 
joint   creditor  of  a  bona  fide  lien  upon  the 
separate  estate   of  a  partner,  did  not  arise 
in    that  case.     Judge  Allen,  however,  toid 
that  a  partnership   creditor  might  levy  his 
execution  upon  the  separate  estate  of  a  part- 
ner, and  that  such  levy  could  not  be  avoided 
by    a   separate  creditor  having  no  specific 
lien,  was  a   proposition    not    to  be  contro- 
verted.    Judge  Daniel  conceded  it  was  per- 
fectly competent  for  either  partner  to  secure 
the    payment   of  a   firm  debt,  by  giving  a 
lien    on    his   separate   estate,    which    may 
wholly  exclude  his  separate   creditors,  dur- 
ing  his   life  and  after  his  death,  till  such 
lien  was  satisfied.     And  I  think  it  might  be 
demonstrated,  both  on  reason  and  upon  au- 
thority, that  when  the  joint  creditor  has  by 
his  superior  diligence  secured  such  a  lien,  a 
court  of  equity  will  not  interfere  to  prevent 
his  enforcing  it,  upon  a  mere  sug  jestion  of 
the  insolvency  of  the  partnership  or  the  in- 
dividual members  composing  it;  and 
588      that  it  is  only  when  *the  creditors  are 
compelled  to  resort  to  a  court  of  equity 
to  obtain  possession  of  the  assets,  that  the 
rule    will   be   adopted,    which   confines  the 
joint    creditors    to   the    social  assets   until 
the  separate  creditors   are   satisfied.     How- 
ever this  may  be,    that  rule   is  subject  to 
several  very  important  exceptions.     One  of 
these  exceptions  is,  that  the    separate  cred- 
itor is  only  entitled  to  priority   when  there 
is  partnership  property,  or  a  living  solvent 
partner.     When   there    is  neither   one   nor 
the  other,  the  joint  creditors  are  entitled  to 
participate    pari    passu,  with  the  separate 
creditors   in    the  separate   estate.     In  such 
case   all    the   creditors,    joint  and  several, 
stand  upon  common  ground  without  a  pref- 
erence accorded  to  either.     They   are,  how- 
ever,   mere   equities,    duly     respected    and 
enforced  in  courts  of  chancery  in  cases  ap- 
propriate to  the  jurisdiction  of  those  courts. 
But  when  the  partnership  creditor,  by  vir- 
tue of  his  judgment  or  execution,  acquires 
a  lien  upon  the  separate  estate  of  a  partner, 
he  has  obtained  a  legal  advantage  of  which 
he  cannot  be  deprived  by  any   one    having 
only  equal  equity  with  himself.     The  equi- 
ties being  equal,  the  legal  priority  must  be 
respected  by  every  court. 

I  have  seen  but  one  case  in  which  this 
precise  point  was  involved.  In  Bard  well 
V.  Perry,  19  Verm.  R.  292,  302,  Redfield, 
J.,  delivering  the  opinion  of  the  court,  uses 
this  language:  *'In  this  particular  case, 
there  being  no  joint  estate  or  solvent  part- 
ner, the  orators  could  not  exclude  the  de- 
fendants from  a  share  in  the  separate  estate 
of  each  partner,  even  under  the  E^nglish 
bankrupt  laws.  The  parties,  therefore, 
standing  precisely  equal  in  point  of  equity, 
and  the  defendants  having  first  attached 
the    property,    and  thereby  gained  a  prior 


right  at  law,   must   be  permitted  to  pursue 
that  right. 

In  this  case  the  appellees  sued  at  law,  ob- 
tained a  judgment  and  execution  against 
both  partners,  and  thus  acquired  a  lien  upon 
the  joint  and  separate  estate  of  their  debtors. 
This  lien  was  fully  consummated  by 
589  ^process  of  garnishment  against  a 
debtor  of  one  of  the  partners,  and  a 
judgment  against  such  garnishee.  The  ap- 
pellant is  a  separate  creditor  of  the  same 
partner,  and  has  also  a  judgment  and  exe- 
cution, but  subsequent  to  that  of  the  appel- 
lees. It  is  to  be  inferred,  and  was  conceded 
in  the  argument,  that  the  partnership  and 
the  individual  partners  are  insolvent.  It 
will  thus  be  seen  that  the  appellees  have  the 
prior  statutory  lien,  the  legal  validity  of 
which  cannot  be  questioned.  Their  equity 
to  the  payment  of  that  debt  is  equal  to  that 
of  the  appellant.  Upon  what  principle  is  it 
they  are  to  be  deprived  of  this  lien?  It  is 
said  that  the  insolvency  of  the  partners 
raises  an  equity  in  behalf  of  the  private 
creditors.  Is  not  this  practically  a  repeal 
of  the  statute  giving  the  lien  of  an  execu- 
tion, or  can  the  courts  incorporate  into  that 
statute  an  exception  the  Legislature  has 
omitted?  Can  they  annul  a  lien  fairly  ob- 
tained, wrest  the  property  from  the  custody 
of  the  law,  and  proceed  to  distribute  it 
upon  certain  arbitrary  equitable  rules,  be- 
cause the  debtor  happens  to  be  in  failing 
circumstances?  Suppose  the  joint  creditor 
acquires  his  lien  when  the  partner  is  per- 
fectly solvent.  It  will  scarcely  be  main- 
tained that  his  subsequent  insolvency  will 
invalidate  the  lien.  If  the  rights  of  the 
joint  creditor  depend  upon  the  pecuniary 
condition  of  the  debtor,  the  courts  must  ac- 
curately determine,  not  only  what  consti- 
tutes insolvency,  but  precisely  when  it 
commences,  in  order  to  determine  the  valid- 
ity of  the  respective  liens :  certainly  a  diffi- 
cult undertaking  in  States  having  neither 
bankrupt  laws  nor  statutory  insolvencies. 

Upon  the  death  of  a  partner,  the  joint 
creditor  loses  all  remedy  against  his  estate 
at  law,  and  must  resort  to  a  court  of  equity 
for  payment.  In  such  case  there  may  be 
some  foundation  for  the  rule  requiring  him 
to  submit  to  an  equitable  administration  of 
the  assets.  And  so,  where  there  are  two 
funds,  joint  and  several,  the  courts  will  not 
allow  a  creditor,  having  control  of 
590  both,  to  *attach  himself  upon  one 
fund,  to  the  prejudice  of  him  who  has 
nd  other.  This  is  upon  the  familiar  prin- 
ciple of  marshalling  assets,  and  is  no  inter- 
ference with  vested  rights.  When,  however, 
the  creditor  is  not  seeking  the  assistance  of 
a  court  of  equity ;  when  he  has  acquired  a 
valid  legal  right  to  satisfaction  from  the 
estate  of  his  debtor,  it  is  impossible  to  take 
that  estate  from  him  and  appropriate  it  to 
another  creditor,  without  a  judicial  repeal 
of  the  statute. 

I  shall  not  stop  to  examine  the  only  two 
cases  cited  by  counsel,  in  which  this  doc- 
trine was  broadly  maintained.  One  of  them 
was  decided  by  a  chancellor  of  South  Caro- 
lina, and  the  other  a  vice-chancellor  of  New 
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York.  Opposed  to  these  cases,  there  is  an 
array  of  authorities  imposing  in  number 
and  respectability.  Meech  v.  Allen,  17 
New  York  R.  300;  McCuiloh  v.  Dashiel's 
adm'or,  1  Harris  Sl  Gill  R.  %;  Cle^^horn  v. 
Insurance  Bank  of  Columbus,  9  Greorgia  R. 
319;  Kerby  v.  Schoonmaker,  3  Barb.  Ch.  R. 
46;  Allen  v.  Wells,  22  Pick.  R.  450;  1  Am. 
I^a.  Cases,  edition  of  1871,  page  472.  In 
regard  to  the  case  of  Jackson  v.  Cornell, 
decided  by  the  vice-chancellor  of  New  York, 
Judge  Joynes,  in  Gordon  v.  Cannon,  18 
Gratt.  387,  415,  said  that  case  was  overruled 
by  Judge  Scarburgh  in  the  Circuit  court  of 
Petersburg  in  1850,  upon  the  ground  that 
there  was  no  such  rule  in  equity  as  that 
announced  by  the  vice-chancellor;  and  upon 
an  application  to  this  court  for  an  appeal, 
the  appeal  was  refused.  In  McCollough  v. 
Sommerville,  8  Lrcigh,  415,  the  social  and 
separate  effects  were  conveyed  for  the  pay- 
ment of  partnership  and  separate  debts  in- 
discriminately. This  court  reformed  the 
deed,  applying  the  social  effects  to  the  joint 
debts,  and  the  separate  estate  to  the  sepa- 
rate debts,  according  to  the  presumed  in- 
tention of  the  parties. 

The  learned  counsel  for  the  appellant  in- 
sisted that  as  a  bankrupt  system  now  pre- 
vails in  the  United  States,    the  proceedings 

in  the  State  courts  should  conform  to 
591      the  *rules  in  bankruptcy  in  respect  to 

the  administration  of  partnership  and 
separate  assets.  It  would  certainly  be  going 
very  far  to  say,  that  in  any  case  of  an  in- 
solvent partnership,  a  State  court  should 
assume  jurisdiction  to  administer  the  assets 
by  analogy  to  the  rules  in  bankruptcy.  But 
it  is  unnecessary  to  discuss  *  that  question. 
It  is  true  that  according  to  the  practice  in 
the  United  States  courts,  under  the  provi- 
sions of  the  statute,  when  the  partnership 
is  in  bankruptcy,  the  social  effects  are  ap- 
plied to  the  social  demands,  and  the  sepa- 
rate effects  to  the  individual  claims.  But 
those  courts  adopt  the  rule  of  excluding  the 
partnership  creditors  from  the  separate 
estate,  only  where  there  are  partnership 
assets,  or  a  living  solvent  partner.  They 
also  recognize  and  enforce  all  liens  bona 
fide  acquired  by  any  creditor  under  the  State 
laws,  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy.  But  if  the  State 
courts  may  disregard  all  such  liens  in  cases 
of  insolvent  partnerships,  so  far  from  con- 
forming to  the  rules  of  the  bankrupt  courts, 
they  would  repudiate  legal  priorities  which 
the  latter  courts  respect  in  the  administra- 
tion of  partnership  assets.  It  seems  to  me, 
therefore,  that  the  learned  counsel  for  the 
appellant  derives  no  support  from  the  bank- 
rupt laws  of  the  United  States. 

It  was  also  insisted,  that  as  the  partner- 
ship creditors  have  a  prior  right  to  the  part- 
nership assets,  a  similar  preference  should 
be  given  the  separate  creditors  with  respect 
to  the  private  propert3''  of  the  individual 
partners.  It  is  true,  that  upon  the  dissolu- 
tion of  the  partnership  by  the  death  or 
bankruptcy  of  one  of  the  partners,  the  joint 
creditors  have  a  quasi  lien  upon  the  joint 
effects.     This  lien,  however,  does  not  result 


from  any  preference  accorded  to  them,  but 
from  the  equities  existing  between  the  part- 
ners themselves.  Bach  partner  may  insist 
upon  the  application  of  the  joint  effects  to 
the  joint  creditors,  and  that  the  separate 
creditors  shall  be  excluded  until  the  joint 
liabilities  are  fully  satisfied.  In  this  waj 
the  joint  creditors  must  be  first  paid 
592  in  order  to  the  administration  *of  jus- 
tice to  the  partners.  Whatever  equi- 
ties the  joint  creditors  have,  arise  out  of 
the  equities  between  the  partners  them- 
selves ;  whatever  liens  they  assert  depend 
upon  the  lien  of  the  partners  upon  the  part- 
nership funds  for  the  payment  of  the  part- 
nership debts.  Whether  the  separate  creditor 
may  insist  upon  his  priority  when  the  sep- 
arate estate  of  a  deceased  partner  is  in  a 
court  of  equity  for  distribution,  which  was 
so  elaborately  discussed  in  Morris  v.  Morris, 
is  a  question  not  necessary  nor  intended  to 
be  decided  now. 

If,  however,  the  appellant  were  correct  in 
his  view  of  the  law,  his  bill  is  not  framed 
in  accordance  with  the  principles  he  in- 
vokes. There  being  no  partnership  assets, 
and  no  solvent  partner,  according  to  the 
equitable  doctrine  all  the  creditors  should 
be  permitted  to  participate  pari  passu  in 
the  separate  estate,  and  with  that  view  all 
of  them  should  have  been  parties  to  the 
bill.  The  appellant  has  brought  the  appel- 
lees only  before  the  court;  and  by  his 
pleading  presents  the  single  issue,  whether 
he  is  not  entitled  to  satisfaction  out  of  the 
fund  in  controversy,  notwithstanding  the 
legal  priority  of  the  appellees. 

I  think  the  Circuit  court  did  not  err  in 
dissolving  the  injunction,  and  dismissing^ 
the  bill. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 


593      *Yeaton  v.'  Bank  of  the  Old  Dominion. 
January  Term.  1872.  Richmond. 
Absent.  Anderson,  J. 

I.  Private  Corporations— Charter— Power  of  Legisla- 
ture  to  Modify.*— Under  the  power  reaerrcd  in  the 
charter  of  a  private  corporation,  to  repeal,  alter  or 
modify  the  charter,  the  Legislature  may  repcalibc 
charter,  but  cannot  modify  it  without  the  consent 
of  the  corporation.  But  if  the  corporation  refuses 
to  consent  to  the  modification.  It  must  discontlnoe 
its  business  as  a  corporate  body. 

a.  Banks— Amendment  of  Charter— Effect  of  Aiseat  by 

Branch  Bank.— The  Hank  of  D,  located  in  Aleian- 
.  drla,  within  the  Federal  lines,  has  a  branch  at  P 
within  the  Confederate  lines.  The  actsof  M.>rcb 
29th,  18(52,  and  May  l«th,  1WS2.  of  the  Richmond 
firovernment.  not  having  been  assented  to  by  lie 
mother  bank,  though  acted  on  by  the  branch  at  P. 
did  not  operate  to  amend  the  charter  of  the  Bank 
of  D. 
3.  Same— Notes  Issued  by  Branch  Bank.— Y.  a  debtor 
before  the  war.  of  the  Bank  of  D,  at  Alexandria, 
cannot,  after  the  war,  pay  his  debt  by  notes  ls^qed 

*See  monorrapblc  note  on  "Corporations." 
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under  tbe  acts  of  March  29,  and  May  le,  ises,  by  tlie 
brancli  bank  at  P.  '^ 

4.  Same— Acts  of  Branch  Bank— Rstlflcatioii  by  Mother 

Bank. —The  Bank  of  D,  after  the  war,  took  posses- 
sion of  the  assets  of  the  branch  bank  at  P;  Ihey 
beiniT  mnch  less  than  the  indebtedness  of  the 
branch  bank  to  the  mother  bank.  The  Bank  of  D 
did  not  thereby  sanction  and  ratify  the  acts  of  the 
branch  bank,  done  under  the  acts  of  March  and 
May  1802. 

This  was  an  action  of  assumpsit,  broug-ht 
in  October  1867,  in  the  Circuit  court  of 
Alexandria,  and  afterwards  transferred  to 
the  Circuit  court  of  the  city  of  Richmond, 
by  The  Bank  of  the  Old  Dominion  against 
Wm.  C.  Yea  ton,  to  recover  the  sum  of 
$561.07,  with  interest.  The  defendant  filed 
the  pleas  of  *  *  non  assumpsit' '  and  *  *  tender ;' ' 
upon  which  issues  were  taken.  The  parties 
having'  agreed  the  facts,  waived  a  jury,  and 
submitted  the  case  to  the  court :  and 
594  the  cause  coming  on  to  be  *heard  on 
the  13th  of  March  1869,  the  court  ren- 
dered a  judgment  in  favor  tif  the  plaintiff. 
To  this  judgment  Yeaton  obtained  a  super- 
sedeas from  this  court.  The  facts  are  stated 
by  Judge  Christian  in  his  opinion. 

Brent  &  Wattles  and  Neeson,  for  the  ap- 
pellant. 

Claug-hton,  for  the  appellee. 

CHRISTIAN,  J.  This  is  a  supersedeas  to 
a  judg-ment  of  the  Circuit  court  of  the  city 
of  Richmond.  The  case  was  submitted  to 
that  court  without  a  jury,  upon  a  case 
ag'reed,  submitting  the  following  facts  in 
lieu  of  a  special  verdict. 

That  the   defendant,    William  C.  Yeaton, 
was  indebted  to  the    plaintiff,    the  Bank  of 
the    Old   Dominion,    in   the  sum  of  $561.07, 
with  interest  on  $111.07,  part  thereof,  from 
20th  January  1862,  and  on  $450,  the  residue 
thereof,    from   31st     January    1863.      That 
upon    the   trial  of  the  cause,  the  defendant 
tendered  certain  notes  issued  by  the  branch 
Bank  of  the  Old   Dominion,  at  Pearisburg, 
equal  in  amount  to   the  claim   of  the  plain- 
tiff ;  that  the   Bank  of   the   Old    Dominion 
was  Ipcated  in  the  city  of  Alexandria ;  that 
the  United  States  authorities  took  possession 
of    the    city   of  Alexandria  on  the  24th  day 
of  May  1861,  and  held  such  possession  until 
the  close  of  the  war;  that   there   was  at  no 
time  a  quorum  of  the  board  of  directors   of 
the  said  Bank  of  the  Old  Dominion   within 
the  Confederate   lines  during-  the  war ;  that 
there  was  a  majority  and  quorum  of  the  said 
board  of  directors  in  the  city  of  Alexandria 
certainly  until  the  29th   October   1863;  that 
the  restored  government   of    Virginia    ex- 
tended   over   the  city  of  Alexandria  during 
the  war  and  at  its  close ;  and  that  nearly* all 
the  directors  of  the  Bank  of  the  Old  Domin- 
ion   took   the  oath  to  support  the   restored 
government  of  Virg-inia  and   acknowledged 
its    supremacy,    repudiating  the  Richmond 
government ;  that  the   branch  Bank  of  the 

Old  Dominion  at  Pearisburg  did  busi- 
595      ness  as  a  bank  during  *the  war  up  to 

its  close ;  but  a  majority  of  its  stock- 


holders, both  in  number  and  amount  of 
stock,  resided  in  the  city  of  Alexandria  and 
States  north  of  the  Potomac ;  that  neither 
the  board  of  directors  nor  the  stockholders 
of  said  bank  ever  accepted  any  change  or 
modification  of  the  charter  of  said  bank 
subsequent  to  the  24th  day  of  May  1861 ;  that 
the  said  branch  bank  at  Pearisburg-,  in 
obedience  to  an  act  of  the  Greneral  Assembly 
of  the  Richmond  government,  passed  29th 
March  1862,  issued  notes  of  denomination 
less  than  five  dollars,  and  these  notes  were 
exchanged  for  Confederate  States  currency ; 
that  said  branch  bank  issued  in  said  small 
notes  the  sum  of  $27,093.25;  and  that  the 
said  branch  bank  was  indebted  to  the  mother 
bank  in  the  sum  of  $37,086.25  on  the  7th 
day  of  June  1861,  on  account  current,  and 
that  $51,000  of  the  stock  of  said  branch 
bank  was  owned  by  said  mother  bank ;  that 
at  the  close  of  the  war  the  mother  bank 
received  from  the  branch  bank  the  follow- 
ing assets— $4,000  in  gold,  $10  in  silver, 
$1,134  in  Virginia  currency,  and  $6,060  in 
Bank  of  the  Old  Dominion  notes. 

The  above  being  the  facts  agreed  in  lieu 
of  a  special  verdict,  the  Circuit  court  of  the 
city  of  Richmond  entered  a  judgment  for 
the  plaintiff,  for  the  sum  of  $561.07,  the 
debt  demanded  in  the  declaration,  with  the 
lawful  interest  due  on  the  same. 

To  this  judgment  a  writ  of  error  and 
supersedeas  was  awarded  by  this  court. 

The  plaintiff  in  error  is  seeking  by  his 
plea  of  payment  and  tender,  (with  which 
he  files  the  notes  issued  by  the  president 
and  cashier  of  the  branch  bank  of  the  Old 
Dominion  at  Pearisburg,)  to  discharge  his 
obligation  to  the  Bank  of  the  Old  Dominion 
at  Alexandria,  in  a  currency  greatly  depre- 
ciated, if  not  utterly  worthless,  at  the  time 
of  the  tender. 
It  is  insisted  by  the  learned  counsel  for 
the  appellant,  that  he  is  authorized  to 
5%  make  such  tender  in  discharge  *of  his 
indebtedness  to  the  Bank  of  the  Old 
Dominion,  by  virtue  of  certain  acts  of  the 
Legislature,  assembled  at  Richmond,  passed 
March  29th,  1862,  and  amended  May  16th, 
1862. 

The  first  named  act  authorized  the  several 
banks  of  circulation  of  this  Commonwealth 
**to  issue  notes  of  a  less  denomination  than 
five  dollars,  and  not  less  than  one  dollar, 
including  fractional  amounts  between  one 
and  five  dollars,  to  an  amount  not  exceeding 
ten  per  centum  of  the  capital  of  said  banks 
respectively."  The  act  of  May  16th,  1862, 
amendatory  of  the  above  recited  act,  con- 
tained the  following  provision:  ** Provided 
further,  that  if  any  bank  be  disabled  from 
complying  with  this  act  by  reason  of  its 
being  within  the  liens  of  the  enemy,  each 
branch  of  such  bank  not  within  the  lines  of 
the  enemy,  is  required  (under  certain  pen- 
alties), within  ninety-  days  from  the  pas- 
sage of  this  act,  to  issue  such  notes  (that 
is,  notes  of  less  denomination  than  five 
dollars),  to  an  amount  equivalent  to  ten  per 
centum  of  the  capital  of  such  branch,  in- 
dependently of  the  bank  of  which  it  is  a 
branch. 
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It  is  contended  that  these  acts  are  to  be 
regarded  as  amendments  of  the  charter  of 
the  Bank  of  the  Old  Dominion,  made  under 
the  authority  of  the  53d  section  of  ch.  58, 
of  the  Code  (1860),  which  reserves  to  the 
I^egislature  **.the  right  to  repeal,  alter,  or 
modify  the  charter  of  any  bank  at  its  pleas- 
ure. *  *  And  it  is  further  insisted,  that  under 
that  provision  of  the  Code  (sec.  16,  chapter 
58,)  which  provides  that  all  notes  of  a  bank 
*' shall  be  received  in  payment  of  debts  due 
to  the  bank,  whether  contracted  at  the  pa- 
rent bank  or  the  branch  bank/'  the  notes 
issued  by  the  branch  bank  at  Pearisburg, 
and  tendered  with  the  plea  of  the  plaintiff 
in  error,  should  have  been  received  by  the 
court  below  in  full  satisfaction  of  the  debt 
sued  upon. 

It  must  be  observed  in  the  first  place,  that 
the  branch  bank  at  Pearisburg  (which 
597  it  is  claimed  was  authorized  *under 
the  act  of  May  16th,  1862,  to  issue 
these  notes),  was  not  an  independent  cor- 
poration operating  under  a  charter  of  incor- 
poration from  the  lyegislature,  but  was 
simply  the  agent  or  branch  of  the  Bank  of 
the  Old  Dominion,  subject  to  the  charter  of 
its  principal  or  mother  bank.  So  that  this 
last  named  act  cannot  be  in  any  view  re- 
garded as  a  modification  of  the  charter  of  a 
bank,  according  to  the  right  reserved  in  the 
53  section  of  ch.  58  of  the  Code. 

The  branch  bank  having  no  charter,  but 
being  subject  to  the  charter  of  the  mother 
bank,  the  reserved  right  of  the  Legislature 
**to  alter,  modify,  or  repeal  the  charter  of 
any  bank,'*  can  only  be  exercised  by  acts 
affecting  the  charter  of  the  mother  bank. 

It  is  clear  that  the  proviso  of  the  act  relied 
upon,  which  authorizes  a  branch  bank,  in- 
dependently of  the  mother  bank,  to  issue 
notes  of  less  denomination  than  five  dollars, 
cannot  be  regarded  as  a  modification  of  the 
charter  of  the  Bank  of  the  Old  Dominion. 
The  question  then  recurs,  does  the  act  of 
March  1862,  as  amended  by  the  act  of  May 
1862,  independent  of  the  proviso  just  referred 
to,  opetate  as  a  modification  of  the  charter 
of  the  Bank  of  the  Old  Dominion,  under  the 
reserved  rights  of  the  Legislature  so  as  to 
bind  that  bank? 

It  must  be  borne  in  mind  that  the  city  of 
Alexandria,  where  the  Bank  of  the  Old  Do- 
minion was  located,  was  taken  possession 
of  by  the  United  States  authorities  on  the 
24th  May  1861,  and  that  the  restored  gov- 
ernment of  Virginia  extended  its  jurisdic- 
tion over  that  city  during  the  war  and  at 
its  close;  and  it  is  shown  by  the  facts 
agreed,  that  a  majority  of  the  stockholders, 
both  in  number  and  amount  of  stock,  resided 
in  the  city  of  Alexandria,  in  the  District  of 
Columbia,  and  in  States  north  of  the  Poto- 
mac; and  that  neither  the  directors  nor  the 
stockholders  of  said  bank  ever  accepted  any 
modification  or  change  of  the  charter  of 
said  bank  subsequent  to  the  24th  day  of  May 

1861. 
598         *The  power  of  the  Legislature  "to 
repeal,  alter  or  modify  the   charter  of 
any  bank  at  its  pleasure,"  must  be   held  to 
be  limited  to  this  extent.     It  may  certainly  | 


repeal  the  charter  of  any  bank,  but  it  can- 
not compel  a  bank  to  accept  an  amendment 
or  modification  of  its  charter.  Nor  is  anj 
such  amendment  or  modification  of  its 
charter  binding  upon  the  bank  without  its 
acceptance.  Banks  are  private  corporations, 
created  by  a  charter,  or  act  of  incorporation 
from  the  government,  which  is  in  the  nature 
of  a  contract,  and  therefore,  in  order  to 
complete  the  creation  of  such  corporations, 
something  more  than  the  mere  grant  of  i 
charter  is  required ;  that  is,  in  order  to  give 
to  the  charter  the  full  force  and  effect  of 
an  executed  contract,  it  must  be  accepted: 
It  is  clear  that  the  government  cannot  en- 
force the  acceptance  of  a  charter  upon  a 
private  corporation  without  its  consent 
Angel  &  Ames  on  Corporations,  {  81 ;  Rex 
V.  V.  Ch.,  Ac,  of  Cambridge,  3  Burr.  R. 
1647,  1661 ;  3  Hill's  R.  531.  As  was  said  in 
BUis  V.  Marshall,  2  Mass.  R.  279:  ''That 
a  man  may  refuse  a  grant,  whether  from 
the  government  or  an  individual,  seems  to 
be  a  principle  too  clear  to  require  the  sap- 
port  of  authorities."  The  terms  offered  by 
the  government  may,  therefore,  be  acceded 
to  or  refused  by  the  body  corporate,  and,  if 
not  acceded  to,  they  have  no  binding  effect 
Dartmouth  College  v.  Woodward,  4  Wheat 
R.  518;  1  Greenl.  79;  10  Wend.  R.  266;  1 
Story's  Eq.  207.  These  well  settled  princi- 
ples are  everywhere  recognized  as  applica- 
ble to  the  original  charters  of  incorporation; 
and  upon  principle  and  authority  thej  ap- 
ply with  equal  force  to  any  amendment  or 
modification  of  the  charter  as  well  as  to  the 
original  charter.  Though  the  Legislature 
may  have  the  reserved  power  to  amend  or 
modify  a  charter  of  incorporation,  it  can 
no  more  force  the  corporation  to  accept  such 
amendment  or  modification,  than  it  conld 
have  forced  upon  them  the  acceptance  of 
the  original  charter  without  their  consent. 

Under  the  reservation  they  can  repeal 
599      or  Mestroy  the   charter,  without  any 

consent  on  the  part  of  the  corporators, 
but  as  long  as  they  remain  in  existence  as 
a  corporate  body,  they  necessarily  have  the 
power  to  reject  an  amendment  or  modifi- 
cation of  their  charter.  The  power  reserved 
by  the  Legislature  gives  the  right  certainly 
to  repeal  or  destroy,  but  so  far  as  the  right 
to  modify  or  alter  is  concerned,  it  is  nothing 
more  than  the  ordinary  case  of  a  stipulation 
that  one  of  the  parties  to  a  contract  may 
vary  its  terms  with  the  consent  of  the  other 
contracting  party.  These  principles  grow 
out  of  the  nature  of  charters  or  acts  of  in- 
corporation, which  are  regarded  in  the 
nature  of  contracts.  The  amendment  or 
modification  must  be  made  by  the  parties  to 
the  contract,  the  Legislature  on  the  one 
hand,  and  the  corporation  on  the  other,  the 
fdrtner  expressing  its  intention,  by  means 
of  a  legislative  act,  and  the  latter  assenting 
thereto  by  a  vote  of  the  majority  of  the 
stockholders,  according  to  the  provisions  of 
its  charter,  or  by  other  acts  showing  its 
acceptance. 

The  reservation  of  the  right  to  alter, 
amend  or  repeal  the  act  by  which  the  cor- 
poration  is  created,    may   be  prudent  and 
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salutary;  but  it  seems  to  be  a  necessary 
implication,  that  if  the  Legislature  should 
undertake  to  make  what  in  their  opinion  is 
a  legitimate  alteration  or  amendment,  the 
corporation  has  the  power  to  reject  or  accept 
it,  whatever  may  be  the  consequences.  One 
consequence  undoubtedly  is,  that  the  cor- 
poration cannot  conduct  its  operations  in 
defiance  of  the  power  that  created  it ;  and 
if  it  does  not  accept  the  modification  or 
amendment  proposed,  must  discontinue  its 
operations  as  a  corporate  body.  But  such 
amendment  or  modification  cannot  be  forced 
upon  the  corporation  without  its  consent. 
Sage,  &c.  V.  Dillard,  &c.,  15  B.  Mun.  R. 
340;  Allen  v.  McKean,  1  Sumner's  R.  277; 
Duxfee  v.  Old  Colony  and  Fall  River  R.  R. 
Co.,  5  Allen's  R.  230.  E^very  amendment 
or  modification  of  a   charter  of  incor- 

600  poration  *is  nothing  more  than  a  new 
contract,  which  is  not   binding    upon 

the  corporate  body  until  accepted  by  thenv. 
Applying  these  doctrines,  which  seem  to  be 
well  settled,  to  the  case  before  us,  it  is 
manifest  that  the  Bank  of  the  Old  Dominion 
cannot  be  held  bound  by  the  acts  of  1862  as 
amendments  of  its  charter ;  the  facts  agreed 
being  **that  neither  the  board  of  directors 
nor  the  stockholders  of  said  bank  ever  ac- 
cepted any  change  or  modification  of  the 
charter  of  said  bank  subsequent  to  the  24th 
of  May  1861. ' '  This  would  be  true  upon  the 
authorities  cited,  even  if  the  Bank  of  the 
Old  Dominion  •  had  been  located  within 
the  territorial  jurisdiction  of  the  Richmond 
legislature.  But  when  it  is  remembered 
that  this  bank  was  located  at  Alexandria, 
which  was  taken  possession  of  by  the  Fed- 
eral authorities  on  the  24th  May  1861,  who 
held  such  possession  until  the  close  of  the 
war ;  that  the  restored  government  of  Vir- 
ginia extended  over  the  city  of  Alexandria 
during  the  war  and  at  its  close ;  that  the 
majority  of  its  stockholders,  both  in  number 
and  amount,  resided  in  Alexandria  and  in 
States  north  of  the  Potomac ;  that  a  major- 
ity of  its  directors  lived  in  the  city  of  Alex- 
andria and  acknowledged  allegiance  to  the 
so-called  restored  government;  in  the  light 
of  all  these  facts,  it  is  manifest  that  this 
corporation  thus  situated  in  respect  to  its 
location,  its  stockholders  and  board  of  di- 
rectors could  not,  in  any  respect,  be  affected 
by  any  legislation  of  the  Richmond  govern- 
ment. That  government,  it  is  true,  as  a 
de  facto  government,  exercised  its  authority 
within  the  limits  of  its  jurisdiction,  over 
all  matters,  civil  and  local,  and  obedience 
to  its  authoritv  was  not  only  a  necessity, 
but  a  duty.  Thorington  v.  Smith,  9  Wall. 
U.  S.  R.  1.  But  its  jurisdiction  could  cer- 
tainly not  be  extended  beyond  its  territorial 
limits,  into  sections  of  the  State  in  the 
permanent  occupancy  of  the  Federal  armies, 
and  under  the  acknowledged  authority  of 
the    so-called   restored  government  of 

601  ^Virginia.     Bank  of  the  Old  Dominion 
V.  McVeigh,  20  Gratt.  457. 

It  is  no  answer  to  this  view  that  the 
branch  bank  at  Pearisburg  was  within  the 
territorial  jurisdiction  of  the  Richmond 
government,  and  subject   to   its   authority. 


This  bank  was  not  an  independent  corpora- 
tion. It  had  no  charter ;  it  was  but  a  branch 
of  its  mother  bank  at  Alexandria,  subject 
to  its  charter.  It  was  but  the  agent,  the 
mother  bank  being  its  principal.  It  could 
do  no  act  to  bind  its  principal,  without  the 
consent  and  authority  of  that  pirincipal. 
Nor  could  the  Legislature  authorise  the 
branch  bank  which  owed  Its  existence  to 
the  charter  of  the  mother  bank,  to  issue 
small  notes,  or  to  do  any  other  act  as  a 
bank,  without  the  consent  of  the  mother 
bank.  The  only  authority  which  the  Leg- 
islature could  exercise  was  that  which  it 
reserved  under  the  power  **  to  repeal,  modify 
or  alter"  the  charter  of  the  mother  bank. 
I  have  already  shown  that  this  was  not  done 
by  the  acts  of  1862,  which  could  not  operate 
upon  the  Bank  of  the  Old  Dominion  as  a 
change  or  modification  of  its  charter. 

But  there  is  still  another  view  of  this 
case,  which  according  to  the  principles  set- 
tled by  this  court  in  the  recent  case  of  Bank 
of  the  Old  Dominion  v.  McVeigh,  20  Gratt. 
4S7,  would  seem  to  be  conclusive.  The 
obligation  of  the  plaintiff  in  error  was  to 
pay  to  the  Bank  of  the  Old  Dominion  five 
hundred  and  sixty-one  dollars  and  seven 
cents  in  gold,  or  its  equivalent.  He  is 
seeking  to  discharge  that  obligation  with 
the  depreciated  and  worthless  notes  of  the 
branch  bank  of  the  Old  Dominion  at  Pear- 
isburg, which  he  purchased  for  that  pur- 
pose, with  the  knowledge  that  the  defendant 
in  error  repudiated  the  same.  The  author- 
ity to  do  this  is  derived,  it  is  claimed,  un- 
der the  {  16,  ch.  58,  Code  1860,  and  the  act 
of  Mav  16th,  1862.  The  provision  of  the 
Code  is  as  follows :  *  ^Though  a  bank  have 
a  branch,  all  its  notes  shall  be  signed  by 
the    president   and    countersigned    by    the 

cashier  of  the  parent  bank.  All  such 
602      notes  shall  be  received  in  *payment  of 

debts  to  the  bank,  whether  contracted 
at  the  parent  bank  or  branch."  The  act  of 
May  1862,  providing  for  the  issue  of  notes 
of  less  denomination  than  five  dollars  by 
branch  banks,  provides  that  "notes  hereby 
authorized  to  be  issued  may  be  signed  by 
such  officer  or  officers  of  such  bank  or 
branches  as  may  be  designated  for  that 
purpose  by  the  respective  boards  of  direct- 
ors. "  It  is  shown  by  the  facts  agreed,  that 
the  notes  tendered  in  payment  of  the  debt 
due,  were  notes  signed  by  the  president  and 
cashier  of  the  branch  bank.  Now,  the 
obligation  of  the  plaintiff  in  error  was  to 
pay  the  sum  of  $561.07  in  gold,  or  its  equiv- 
alent. It  being  a  debt  due  to  a  bank  he 
might  discharge  it  in  the  notes  of  the  bank 
or  its  branch.  But  what  notes  are  the 
banks  required  to  receive  in  payment  of 
debts  **  whether  contracted  at  the  branch 
bank  or  parent  bank?"  Only  notes  which 
are  signed  by  the  president  and  counter- 
signed by  the  cashier  of  the  parent  bank. 
*^A11  such  notes  (i.  e.  notes  signed  by  the 
president  and  countersigned  by  the  cashier 
of  the  parent  bank),  shall  be  received  in 
payment  of  debts  to  the  bank,  whether  con- 
tracted at  the  parent  bank  or  branch"  is 
the  language  of  statute.     The  notes  tendered 
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were  such  notes  as  the  law  required  the  bank 
to  receive  in  payment  of  its  debts.  Under 
the  contract  sued  upon  the  obligation  could 
only  be  discharg-ed  by  the  payment  or  tender 
of  gold  or  its  equivalent,  or  by  payment  or 
tender  of  notes  of  the  bank  or  one  of  its 
branches,  signed  by  the  president  and 
countersigned  by  the  cashier  of  the  parent 
bank.  The  act  of  May  1862,  does  not  in 
terms  require  the  banks  to  receive  the  small 
notes  issued  under  its  authority  to  be  re- 
ceived in  payment  of  debts  due  to  it :  but  if 
it  did  do  so  in  terms  or  by  necessary  impli- 
cation it  would  be  void,  because  it  would 
impair  the  obligation  of  contracts,  in  re- 
quiring the  bank  to  receive,  not  the  notes 
which,  under  its  charter  it  agreed  (by  ac- 
cepting the  conditions  of  the  charter),  to 
receive  in  payment  of  debts  due  to   it,    but 

to  receive  a  worthless  currency  issued 
603      *by    its  branch   withottt  its  consent, 

not  in  conformity  to  its  charter,  but 
in  direct  violation  of  it.  Surely  it  cannot 
be  held  that  under  the  reserved  power  of  the 
Legislature  **to  alter,  modify,  or  repeal  a 
charter  of  any  bank,"  it  has  the  power  to 
change  or  modify  an  act  of  incorporation  in 
such  a  way  as  to  affect  in  a  material  par- 
ticular, a  contract  which  the  corporation 
has  entered  into  with  a  third  party.  Such 
an  exercise  of  legislative  power  would  be 
unconstitutional  and  invalid,  because  it 
would  impair  the  obligation  of  a  contract. 
S  Allen  247-'8;  2  Gray  547;  Bank  of  the 
Old  Dominion  v.  McVeigh,  20  Gratt.  457. 

But  it  is  argued  by  the  counsel  for  the 
plaintiff  in  error,  that  it  is  now  too  late 
for  the  parent  bank  to  raise  the  question  as 
to  the  validity  of  the  acts  of  1862,  because 
after  the  war  the  parent  bank  took  posses- 
sion of  all  the  assets  of  the  branch,  and 
thereby  sanctioned  and  ratified  its  transac- 
tions. 

It  is  shown  by  the  facts  agreed,  that  the 
operations  of  the  branch  bank  had  been  un- 
profitable, those  operations  having  been 
made  in  Confederate  currency;  and  that 
while  the  assets  turned  over  to  the  parent 
bank  were  about  $10,000,  the  branch  bank 
was  indebted  to  the  parent  bank  in  the  sum 
of  $37,000.  The  parent  bank  had  the  un- 
questioned right  to  appropriate  the  assets 
of  the  branch  bank,  but  I  cannot  perceive 
how  the  exercise  of  a  rightful  act,  could 
give  its  sanction  to  operations  of  its  branch, 
done  not  only  without  the  authority  of  the 
parent  bank,  but  under  an  act  of  the  IvCgis- 
lature  which  was  in  itself  invalid,  so  far  as 
it  could  affect  the  parent  bank.  I  am  of 
opinion,  upon  the  whole  case,  that  the  judg- 
ment ought  to  be  affirmed. 

STAPLES,  J.,  concurrM  in  the  judgment 
of  the  court;  but  he  did  not  concur  in  the 
views  of  Christian,  J.,  upon  the  power  of 
the  General  Assembly'  to  modify  the  charters 
of  corporations. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Christian,  J. 

Judgment  affirmed. 


604        *City   of  Richmond  v.    Richmond  & 

Danville  R.  R.  Co. 

January  Term.  187S.  Riclimond. 

Absent,  Amdbbsom,  J. 

I.  Charters— BxemptloB  from  Taxation.— Tbe  charter 
of  the  B.  &  D.  Railroad  Co.  provides  tbat  "all  ma- 
chines, wafiTons,  vehiclea  or  carriages  belonging  to 
the  company,  with  all  their  works,  and  all  prxjAts 
which  may  accrue  from  the  same,  shall  he  vested 
in  the  respective  shareholders  forever,  in  propor- 
tion to  their  respective  shares,  shall  he  deemed 
personal  estate,  and  exempt  from  any  charge  or 
tax  whatever.*'   Hkij>: 

I.  5aiDe— Same.— The  real  estate  owned  and  used 
by  the  company  for  the  purposes  of  their  bnsi- 
ness,  is  embraced  in  the  provision,  and  is  per- 
sonal estate, 
a.  Same— Same.- All  the  said  property,  real  and 
personal,  is  exempt  from  taxation,  both  State 
and  municipal. 

3.  Same— Same— Constitutionality.— The  exemptioo 
from  taxation  of  the  real  estate  of  the  company 
in  the  city  of  Richmond,  is  not  nnconstitacional 
as  beinfir  in  conflict  with  the  charter  of  the  city, 
previously  granted,  ^vinsr  the  city  the  power  to 
tax  real  estate  for  the  purposes  stated  in  the 
city  charter;  the  city  havinar  ample  means  of 
taxation  left  for  the  payment  of  her  expenses 
and  debts. 

4.  Same— Same— Contracts.— A  city  charter  Is  not  t 
contract  between  the  State  and  the  city,  secnrinr 
to  the  city  the  absolute  power  of  taxation  beyond 
the  control  or  modification  of  the  Legislatare. 

5.  Same— Same  —  How  Powers  Surrendered.*— The 
power  of  exemption,  as  well  as  the  power  of  tax- 
ation, is  an  essential  element  of  sovereimtj: 
and  can  only  be  surrendered  or  diminished,  in 
plain  and  explicit  terms. 

6.  Municipalities- Taxation  — Delesnted  Powers.— 
Municipal  corporations  are  mere  auxiliaries  of 
the  sovemment,  established  for  the  more  effec- 
tive administration  of  Justice:  and  the  poirer  of 
taxation  confided  to  them  is  a  delegated  tnst 

•Charters— Exemption  from  Taxation— How  Powtrs 
Surrendered— Uelegrated  Powers.— in  Probasco  t. 
Moundsville,  11  W.  Va.  606.  the  court  said:  "la  tbe 
case  of  City  of  Richmond  v.  R.  &  D.  R.  B.  Co..  21 
Gratt  604,  it  was  held  that  the  power  of  exemption, 
as  well  as  the  power  of  taxation,  is  an  essential 
element  of  sovereiinity:  and  can  only  be  sorren- 
dered  or  diminished  in  plain  and  explicit  terms.  In 
that  case  it  was  decided,  that  the  exemption  from 
taxation  of  the  real  estate  of  the  R.  &  D.  R.  R-  Oo. 
in  the  city  of  Richmond  was  not  unconstitutionaL 
as  beinar  in  conflict  with  the  charter  of  the  citr. 
previously  granted,  crivlnflrthe  city  the  power  to  tax 
real  estate,  etc." 

The  principal  case  is  cited  and  followed  in  the 
followiufir  cases:  Chesapeake  AO.  R.  Co.  v.  Miller.  19 
W.  Va.  418:  Antoni  v.  Wright  28  Gratt  858:  WiUiam- 
son  V.  Massey.  88  Gratt  240:  Va.  A  Tenn.  R.  Co.  v. 
Washington  County.  80  Gratt  474,  and  iu>ttz  Town  of 
Danville  V.  Shelton,  76  Va.  834:  City  of  Richmond  t. 
Crenshaw.  76  Va.  940;  Supervisors  of  StafTord  County 
V.  Luck,  80  Va.  227:  Com.  v.  Richmond  &  Petersbnrr 
R.  Co.,  81  Va.  SSO;  Whiting  v.  Town  of  West  Point  88 
Va.  910.  14  S.  E.  Rep.  696:  111.  Cent  R.  Co.  v.  aty  of 
Decatur,  18  Sup.  Ct  Rep.  296;  Williamson  v.  Slate  of 
N.  J..  9  Sup.  Ct  Rep.  457;  Territory  of  New  Mexico 
V.  U.  S.  Trust  Co.,  19  Sup.  Ct  Rep.  13S. 
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The  Council  of  the  city   of   Rich- 

605  mond,  in  1865  and  *1866,  assessed  with 
taxes  for  these  years,  the   real  estate 

in  the  city  of  Richmond,  owned  by  the 
Richmond  and  Danville  Railroad  Company, 
and  used  by  the  company  as  a  part  of  its 
works;  and  the  company  refusing*  to  pay 
the  tax,  the  collector  of  the  city  levied  upon 
one  of  the  locomotives  belonging  to  the 
company  to  enforce  its  collection.  The 
company  thereupon,  in  September  1866, 
obtained  from  the  judge  of  the  Circuit  court 
of  the  city,  an  injunction  to  restrain  the 
city  of  Richmond  and  the  collector  from 
proceeding  to  collect  said  taxes.  There  are 
several  grounds  stated  in  the  bill,  on  which 
it  is  insisted  that  the  injunction  should  be 
sustained ;  but  only  one  of  them  was  con- 
sidered by  the  court  below,  or  by  this  court. 
That  is,  that  by  the  charter  of  the  Rich- 
mond and  Danville  Railroad  Company,  all 
its  prop«rty  was  exempted  from  taxation. 
The  third  section  of  the  charter  provides 
that  **all  machines,  wagons,  vehicles,  car- 
riages, belonging  to  said  company,  together 
with  all  their  works,  and  all  profits  which 
shall  accrue  trom  the  same,  shall  be  vested 
in  the  respective  shareholders  forever ;  shall 
be  deemed  personal  estate,  and  exempt  from 
any  charge  or  tax  whatsoever.** 

The  city  of  Richmond  answered  the  bill, 
and  insisted,  first:  that  the  exemption  from 
taxation  referred  to  in  the  charter  of  the 
company,  was  an  exemption  from  State 
taxation,  and  not  from  municipal  jtaxes; 
and,  second,  if  it  was  intended  to  apply  to 
the  city  taxes,  it  was  unconstitutional,  as 
impairing  the  obligation  of  the  contract 
made  by  the  State  with  the  city  of  Rich- 
mond, in  the  charter  of  the  city  and  subse- 
quent acts  of  legislation,  passed  before  the 
g^ant  of  the  charter  to  the  Richmond  and 
Danville  Railroad  company;  by  which 
charter  and  subsequent  legislation,  the  city 
of  Richmond  was  authorized  to  tax  all  real 
and  personal  estate  in  the  city,  to  borrow 
money,  and  issue  its  bonds;  and  by  virtue 
of  which  legislation  the  city  had  subscribed 
to  various  works  of  internal  improve- 

606  ments,  and  had  executed  *other  works 
in  the  city,  which   are   set  out  in  the 

answer ;  for  the  payment  of  which  subscrip- 
tions and  expenses,  she  had  sold  her  bonds 
to  a  large  amount ;  many  of  which,  consti- 
tuting a  large  indebtedness  of  the  city, 
were  still  unpaid ;  and  for  the  payment  of 
the  interest  and  principal  of  which  the  city 
was  authorized,  and  was  compelled  to  tax 
the  property,  real  and  personal,  in  the  city. 
The  statements  in  the  answer  as  to  the  sub- 
scription by  the  city  to  the  several  works  of 
internal  improvement  therein  mentioned, 
and  the  creation  of  debts  by  the  city  to  pay 
these  subscriptions,  and  that  said  debts  are 
now  due,  were  admitted  to  be  true. 

The  case  came  on  to  be  heard  on  the  21st 
day  of  July  1868,  when  the  injunction  was 
perpetuated.  And  thereupon  the  city  of 
Richmond  applied  to  this  court  for  an  ap- 
peal ;  which  was  allowed. 

R.  T.  Daniel  and  Meredith,  for  the  ap- 
pellant. 


Hallyburton  and  Ould,  for  the  appellee. 

STAPLES,  J.  The  city  of  Richmond,  by 
its  officers  and  agents,  assessed  with  taxes, 
for  the  years  1865  and  1866,  certain  lots  sup- 
posed to  lie  within  the  corporate  limits,  the 
property  of  the  Richmond  and  Danville 
Railroad  Company,  and  occupied  by  its  rail- 
road tracks,  depots  and  other  structures. 
The  company  refusing  to  pay  said  taxes, 
the  city  collector  levied  upon  a  locomotive 
belonging  to  the  company,  to  enforce  their 
collection.  The  company  thereupon  applied 
for  and  obtained  an  injunction  from  the 
Circuit  •  court  of  said  city,  restraining  all 
proceedings  under  the  levy,  upon  the  ground 
that  its  property  is  exempt  from  every  spe- 
cies of  taxation  whatever.  This  injunction 
was  afterwards  perpetuated  by  a  decree  of 
said  Circuit  court;  from  which  an  appeal 
was  taken  to  this  court.  The  company  bases 
its  claim  to  this  exemption  upon  the  provi- 
sions of  the  third  section  of  its  charter. 
The    city,    on  the  other  hand,  resists 

607  this  ^pretension  on  various  grounds, 
which  will  now  be  considered. 

It  is  insisted,  that  it  was  not  the  intention 
of  the  Legislature  to  change  the  legal  char- 
acter of  the  property  held  by  the  company, 
but  merely  to  define  the  nature  of  the  shares 
therein ;  and  that  such  shares  only  are  ex- 
empt, arid  not  the  property  of  the  corpora- 
tion. The  section  of  the  charter  referred 
to  is  as  follows:  ^^All  machines,  wagons, 
vehicles  or  carriages  belonging  to  the  com- 
pany, with  all  their  works,  and  all  profits 
which  shall  accrue  from  the  same,  shall  be 
vested  in  the  respective  shareholders  for- 
ever, in  proportion  to  their  respective 
shares,  shall  be  deemed  personal  estate,  and 
exempt  from  any  charge  or  tax  whatsoever.  *  * 
Very  slight  consideration  of  this  language 
will  show  that  the  construction  sought  to  be 
{Slaced  upon  it,  is  too  restricted.  The  Leg- 
islature,  clearly,  did  not  mean  to  declare 
that  the  shares  should  be  vested  in  the 
shareholders,  and  should  be  deemed  personal 
estate.  Such  a  provision  in  regard  to  the 
shares  was  wholly  unnecessary.  The  obvi- 
ous meaning  is,  that  the  property  desig- 
nated, that  is,  the  machines  and  carriages 
belonging  to  the  company,  *'with  all  their 
works,"  should  b?  deemed  personal  estate, 
and  exempt  from  any  charge  or  tax  what- 
soever. If  authority  upon  this  point  were 
necessary,  it  may  be  found  in  the  case  of 
the  Mayor,  &c.,  of  Baltimore  v.  Bait.  & 
Ohio  R.  R.  Co.,  6  Gill's  R.  288.  It  was  held 
in  that  case,  that  the  real  and  personal 
property  of  the  company  was  exempt  from 
taxation,  under  a  clause  in  the  charter  which 
provided  ^  ^that  the  shares  of  its  capital  stock 
should  be  deemed  personal  estate,  and  ex- 
empt from  the  imposition  of  any  tax  or 
burden.  The  court  say,  the  design  contem- 
plated by  the  Legislature,  in  the  insertion 
of  this  clause,  was  to  confer  a  substantial, 
not  a  nominal,  benefit  on  the  stockholders, 
and  to  induce  capitalists  to  risk  their  money 
in  a  novel  and  hazardous  enterprise. 

To  impute    to   the    Legislature,    in 

608  the  case  before   us,  *an   intention   to 
exempt  the  shares  of  stock  from   tax- 
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ation,  and  at  the  same  time  to  i^serve  the 
right  to  tax  everything  whi^^h  constituted 
it  a  stock,  and  gave  it  its  value,  would  be 
gratuitously  to  cast  an  imputation  upon  the 
Legislature  inconsistent  with  every  princi- 
ple of  judicial  courtesy. 

It  was  also  insisted,  that  the  clause  in 
question  does  not  have  the  effect  to  exempt 
the  real  estate  of  the  company,  or  in  any 
manner  to  change  it  in  to  personal  property. 
The  correctness  of  this  proposition  depends 
upon  the  construction  of  the  phrase  *'wilh 
all  their  works."  The  word  ** works"  is 
one  of  very  extensive  signification.  In 
military  engineering,  it  means  fortresses, 
fortifications,  ramparts,  bastions  and  the 
like.  In  civil  engineering  it  is  often  ap- 
plied to  depots,  engine-houses,  bridges, 
embankments  and  other  structures  essential 
to  the  franchise  and  the  proper  conduct  of 
a  railway,  or  other  work  of  public  improve- 
ment. It  is  very  clear  that  it  is  in  this 
sense  the  word  is  used  in  the  present  char- 
ter, and  was  intended  to  apply  to  all  the 
property,  real  anM  personal,  owned  by  said 
company,  and  necessary  to  the  management 
of  the  road.  If  the  exemption  does  not  em- 
brace the  real  property  of  the  company,  the 
Iregislature  has  perpetrated  the  folly  of 
declaring  that  mere  chattels  should  be 
deemed  personal  estate.  It  would  be  attrib- 
uting to  the  Legislature  the  grossest  incon- 
sistency to  suppose  it  intended  to  release 
from  all  taxation  the  machinery  and  rolling 
stock  of  the  company,  and  leave  it  exposed 
to  the  burdens  of  taxation  of  its  depots,  en- 
gine-houses, coal  yards  and  other  necessary 
structures.  The  consideration  which  dic- 
tated the  exemption  of  the  personal  prop- 
erty, equally  applied  to  the  realty. 

The  terms  employed  in  this  section  were 
not  hastily  or  unadvisedly  selected.  They 
had  been  repeatedly  used  in  the  various 
charters  granted  by  the  Legislature  to  in- 
ternal improvement  companies.  The 
609  identical  language  is  *found  in  the 
first  charter  ever  granted  in  the  State, 
for  the  construction  of  a  railway :  I  allude 
to  the  Chesterfield  railroad.  It  may  be  seen 
in  the  charter  of  the  Petersburg  Railroad 
Company;  the  second  railway  of  the  State. 
And  when  in  consequence  of  the  increasing 
number  of  applications  for  charters,  the 
Legislature  adopted  a  general  railroad  law 
in  1837,  the  very  identical  language  with 
the  exception  of  the  exemption  clause  is 
again  employed.  For  nearly  twenty  years 
every  railroad  company  in  the  State  was 
incorporated  subject  to  the  provisions  of 
this  law.  It  is  manifest  that  the  legislative 
intent  was  to  declare  that  the'property  of 
railway  companies,  real  or  personal,  should 
be  vested  in  the  respective  shareholders  as 
personal  estate.  And  in  the  Richmond  and 
Danville  Railroad  Company  charter,  it  is 
this  identical  property  which  is  exempt 
from  taxation. 

The  next  ground  assumed  by  appellant, 
is,  that  the  exemption  applies  exclusively 
to  State  taxes,  and  not  to  levies  and  assess- 
ments by  the  city  of  Richmond.  In  the  case 
of  the  Mayor  &c.,  of  Baltimore  v.  Baltimore 


and  Ohio  Railroad  Company,  before  cited, 
the  Supreme  court  of  Maryland  say,  that 
the  comprehensive  phrase  *' shall  be  exempt 
from  the  imposition  of  any  tax  or  baxden, 
excludes  not  only  the  State's  right  to  tax  the 
stock,  but  the  right  of  every  corporation 
created  by  it."  There  are  numerous  deci- 
sions to  the  same  effect,  which  fully  sustain 
the  principal  of  exemption  in  this  class  of 
cases.  Bank  of  Cape  Fear  v.  Kdwards,  5 
Ired  R.  516 ;  Camden  and  Amboy  R.  R.  Co. 
V.  Hillegas  &  als.,  3  Harr.  R.  11;  State  ▼. 
Bently,  3  Zalriskie's  R.  532;  State  ▼. 
Comm'rs  of  Mansfield,  3  Zalriskie's  R.  510, 
529;  State  Bank  et  al.  v.  City  Council  of 
Charleston,  3  Rich.  R.  342 ;  Tax  Cases.  12 
Gill  &  John.  R.  117. 

It   was   contended,    however,    that  these 

cases    are   in    conflict   with  the  decision  of 

this  court  in  the  Orange  A  Alex.  R.  R.  Co. 

V.  City  of   Alexandria,  17  Gratt.  176.     I  do 

not  think  so.    That  decision  was  based 

610  upon  the  ground  *that  the  act  of  the 
Legislature   did  not  relieve,  and  was 

not  intended  to  relieve,  railroad  companies 
from  taxation,  but  only  compounded  for  the 
State  tax  by  allowing  companies  in  lieu  of 
it,  to  pay  a  tax  on  the  transportation  of 
passengers.  Judge  Joynes  conceded  that 
an  exemption  from  taxation  given  in  gen- 
eral terms,  might  well  be  held  to  extend  to 
municipal  as  well  as  State  taxation ;  on  the 
ground  that  exemption  is  designed  to  secure 
an  advantage  to  the  company,  and  thus 
encourage  the  enterprise.  In  the  present 
case  the  language  is,  '  'exempt  from  any 
charge  or  tax  whatsoever."  It  is  impossi- 
ble to  employ  terms  more  comprehensive, 
and  more  appropriate  to  the  legislative  in- 
tent of  exempting  the  company  from  every 
species  of  taxation. 

And  this  brings  me  to  the  last  and  most 
important  ground  relied  on  by  the  appellant. 
It  is  insisted  that  if  it  was  the  intention  of 
the  act  chartering  the  Richmond  and  Dan- 
ville Railroad  Company  to  exempt  from  city 
taxation  the  property  of  the  company  within 
the  corporation  limits,  it  is  to  that  extent 
unconstitutional  and  void,  inasmuch  as  it 
seeks  to  impair  the  contract  between  the 
State  and  the  city  of  Richmond ;  the  exe- 
cuted grant  under  which,  long  before  and 
ever  since  the  company  was  chartered,  the 
city  has  exercised,  and  continues  to  exer- 
cise, the  power  to  tax  real  and  personal 
property  therein,  whether  held  by  corpora- 
tions or  individuals. 

In  the  discussion  of  this  proposition,  I 
do  not  deem  it  necessary  to  consider  the 
question  so  elaborately  argued  by  counsel 
touching  the  power  of  the  Legislature  to 
alter,  amend,  and  even  to  abolish  the  char- 
ters of  municipal  corporations;  nor  is  it 
necessary,  in  my  view  of  this  case,  to  con- 
sider whether  the  various  matters  relied  on 
by  the  appellant  constitute  a  contract  be- 
tween the  State  and  the  city  of  Richmond, 
in  the  sense  of  the  constitutional  provision 
which  prohibits  the  obligation  of  contracts 
being  violated.  When  the  appellant  has 
succeeded  in  establishing  the  existence 

611  of  such  a  contract,  it   must  *also  es- 
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tablish  that  the  effect  of  the  law  in 
question  is  to  impair  its  obligation.  It  is 
well  settled,  that  whatever  belongs  merely 
to  the  remedy  may  be  altered  according  to 
the  will  of  the  State,  provided  the  alteration 
does  not  impair  the  obligation  of  the  con- 
tract ;  and  it  does  not  impair  it  provided  it 
leaves  the  parties  a  substantial  remedy  ac- 
cording to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  was  made.  C^ooley's 
Constitutional  Limitation,  p.  286,  and  cases 
cited. 

It  was  not  seriously  maintained  in  the 
argument,  that  the  ability  of  the  city  of 
Richmond  to  meet  all  its  liabilities  had 
been  or  would  be  materially  affected  by  this 
exemption.  We  are  sufficiently  acquainted 
with  its  resources,  its  wealth  and  popula- 
tion, to  know  that  the  tax  thus  withdrawn 
from  its  treasury  bears  but  a  small  propor- 
tion of  the  aggregate  amount  realized  from 
all  the  sources  of  taxation  within  the  corpo- 
ration limits.  We  know,  also,  that  the  real 
estate  of  the  Richmond  and  Danville  Rail- 
road Company  within  said  limits,  con- 
stitutes a  very  small  part  of  the  taxable 
property  subject  to  the  jurisdiction  of  the 
city. 

The  only  effect  of  this  exemption  is  that 
the  deficiency  thus  created  must  be  made 
up  by  larger  contributions  from  those  al- 
ready taxed,  or  by  an  augmentation  of  the 
subjects  of  taxation.  1%  what  extent  this 
will  be  necessary  depends  upon  a  variety  of 
causes ;  the  growth  of  the  city,  the  increase 
of  its  population,  capital,  trade,  manufac- 
tures and  commerce.  It  will  not  be  seriously 
contended  that  in  any  probable  event,  the 
loss  of  an  annual  revenue  of  six  or  eight 
hundred  dollars  will  seriously  impair  the 
credit  of  the  city,  or  impose  upon  its  inhab- 
itants an  unequal  and  oppressive  weight  of 
taxation.  For  this  loss,  whatever  it  may 
be,  the  city  is  in  a  great  measure  indem- 
nified by  the  expenditures  of  the  State  in 
works  of  internal  improvement,  and  the 
various  institutions  within  the  corporate 
limits,  deriving  their  existence  and  support 
from  the  bounty  and  patronage  of 
612  *the  State.  Notwithstanding  its  many 
calamities,  the  city  of  Richmond  has 
steadily  advanced  in  wealth  and  population ; 
and  no  one  familiar  with  its  history  and  its 
advantages,  doubts  its  continued  growth 
and  improvement.  That  the  construction 
of  the  Richmond  and  Danville  Railroad  has 
greatly  contributed  to  this  gratifying  result 
no  one  will  deny.  Its  beneficent  influences 
are  daily  experienced  in  every  branch  of 
trade  and  manufacture  and  commerce 
throughout  the  city.  The  effect  of  the  ex- 
emption is  not  merely  to  enable  t6e  company 
to  furnish  a  cheaper  and  more  rapid  trans- 
portation, but  has  its  influence  in  increasing 
the  revenues  and  dividends,  and  enhancing 
the  public  confidence  in  the  bonds  of  the 
company ;  in  all  of  which  the  city  of  Rich- 
mond is  materially  interested. 

If  the  city  is  left  in  possession  of  the 
power  of  taxation,  and  of  the  means  not 
materially  diminished,  necessary  to  meet 
all   its   engagements ;  or,    if  diminished  in 


one  respect,  supplied  from  other  sources ;  if 
all  its  remedies  are  substantially  preserved, 
how  is  the  obligation  of  the  contract  im- 
paired. Conceding  that  the  charter  consti- 
tutes an  inviolable  contract  with  the  State, 
is  it  to  be  maintained  that  its  effect  is  to 
deprive  the  State  of  all  power  to  relieve 
any  citizen  of  Richmond,  or  any  property 
therein,  of  taxation,  no  matter  how  strong 
may  be  the  considerations  of  humanity,  or 
how  imperiously  the  public  interest  may 
demand  such  exemptions.  If  such  be  the 
force  of  city  charters,  they  have  an  opera- 
tion far  beyond  what  is  universally  at- 
tributed to  them  in  the  Legislature.  The 
amended  charter  of  the  city  of  Lynchburg, 
granted  in  1852,  contains  substantially  the 
same  provisions  in  regard  to  subscriptions 
to  works  of  internal  improvement,  the  con- 
traction of  loans,  and  the  assessment  and 
collection  of  taxes. 

It  is  probable  that  the  same  powers,  sub- 
stantially, are  vested  in  the  corporate  au- 
thorities of  every  city  in  the  Commonwealth, 
and  that  upon  the  faith  of  these  grants 
613  *debts  have  been  contracted, and  bonds 
and  certificates  issued  and  negotiated. 
Even  where  no  subscriptions  have  been 
made  to  works  of  internal  improvements, 
these  cities  and  towns  have  found  it  neces- 
sary to  contract  loans  for  corporate  pur- 
poses, the  erection  of  public  buildings,  the 
opening  and  repair  of  streets,  the  establish- 
ment of  waterworks,  asylums,  and  other 
institutions  required  by  the  necessities  of  a 
city,  or  suggested  by  an  enlightened  and 
beneficent  public  policy.  Are  all  these 
charters  and  statutes  to  be  regarded  as  con- 
tracts between  the  cities,  on  the  one  hand, 
and  the  State  on  the  other,  securing  to  the 
former  the  absolute  power  of  taxation  be- 
yond control  or  modification  by  the  Legis- 
lature? ' 

If  the  proposition  now  asserted  be  correct, 
the  State  herself  cannot  acquire  title  to  real 
estate  in  the  city  of  Richmond,  free  from 
the  city  claim  for  taxes.  Should  the  Leg- 
islature desi^re  to  endow  a  college,  or  bestow 
its  charity  upon  an  institution  for  the  deaf 
and  dumb  or  insane  within  the  corporate 
limits,  the  specific  lien  of  the  city  for  taxes 
must  attach  to  the  property  selected  for  that 
object,  and  can  only  be  released  by  its  cor- 
porate authorities.  The  present  constitu- 
tion provides  that  'Hhe  Legislature  may  ex- 
empt all  property  used  exclusively  for  State, 
county,  municipal,  benevolent,  charitable, 
educational  and  religious  purposes."  Will 
Mr.  Daniel  maintain,  that  this  provision  is 
utterly  null  and  void,  so  far  as  it  may  affect 
property  in  the  city  of  Richmond?  Such  is 
the  result  of  his  reasoning.  A  constitu- 
tional provision  may  impair  the  obligation 
of  a  contract  as  effectually  as  a  legislative 
enactment. 

^  The  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  one  of  the  essential 
elements  of  sovereignty.  The  right  of  a 
Legislature  to  surrender  the  power  of  taxa- 
tion, in  specific  cases,  has  been  the  subject 
of  one  of  the  ablest  and  most  exhaustive 
judicial  discussions  ever  known    in  the  Su- 
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preme    court   of    the    United    States, 
and  *is  now  regarded   as   established 
upon  the  most    solid  foundations   of 
public  policy  and  expediency. 

This  power  of  exemption  has  been  and  is 
continually  exercised  for  wise  and  benefi- 
cent purposes  by  State  I^egislatures.  When 
the  citizen  is  called  on  to  invest  his  funds 
in  public  enterprises,  and  institutions  of  an 
eleemosynary  or  literary  character,  he  must 
understand  the  nature  of  the  privileges 
granted  him,  and  the  character  and  rate  of 
taxation  to  which  his  investments  may  be 
exposed.  And  so  with  regard  to  railways. 
Their  influence  is  felt  in  the  progress  and 
extension  of  manufactures  and  commerce, 
in  an  ever  increasing  demand  for  the  prod- 
ucts of  agriculture,  and  in  the  rapid  de- 
velopment of  the  resources  of  the  country. 
An  enlightened  policy,  appreciating  these 
advantages,  invites  the  investment  of  cap- 
ital in  such  enterprises  by  granting  liberal 
exemptions  from  taxation.  A  power  thus 
essential  to  a  State,  which  may  be  exercised 
so  advantageously  for  the  promotion  of 
piety,  education  and  works  of  public  im- 
provement and  utility,  should  never  be  held 
to  be  surrendered  by  mere  implication,  but 
only  by  plain  and  express  language. 

It  is  a  well  settled  rule  that  when  priv- 
ileges are  granted  to  a  corporation,  the 
grant  is  to  be  construed  strictly  against  the 
corporation  and  in  favor  of  the  State.  See 
Rice  V.  Railroad  Comp.,  1  Black.  U.  S.  R. 
358.  In  the  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Peters  U.  S.  R.  420,  it  was 
held  by  the  Supreme  court  of  the  United 
States,  that  the  charter  of  a  bridge  corpo- 
ration not  containing  any  express  contract 
that  the  State  would  not  authorize  another 
bridge  to  be  built,  to  the  inju^  of  the  cor- 
poration, no  such  contract  could  be  implied, 
and  that  a  law  empowering  another  corpo- 
ration to  erect  and  mam  tain  a  free  bridge, 
was  not  a  law  impairing  the  obligation  of 
a  contract,  though  the  effect  was  practically 
to  deprive  the  first  bridge  of  all  its  tolls. 
Chief  Justice  Taney  said,  that  whenever 
any  power  of  the  State  is  said 
615  *to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power,  or 
any  other  affecting  the  public  interests,  it 
must  be  done  in  plain  and  explicit  terms ; 
that  such  surrender  is  never  to  be  assumed ; 
that  the  entire  community  are  interested  in 
questions  of  this  character,  and  they  have 
the  right  to  require  that  the  power  of  pro- 
moting their  comfort  and  convenience,  and 
of  advancing  public  prosperity  by  providing 
safe,  cheap  and  convenient  ways  for  the 
transportation  of  produce  and  the  purposes 
of  trade,  shall  not  be  construed  to  have  been 
surrendered  or  diminished  by  the  State  un- 
less it  shall  appear  by  plain  words  it  was 
intended  to  have  been  done.  Jefferson 
Branch  Bank  v.  Skelly,  1  Black.  U.  S.  R. 
436.  These  views  forcibly  apply  to  the 
present  case.  They  evince  the  manifest 
reluctance  of  the  courts  to  construe  charters 
of  incorporation,  whether  public  or  private, 
as  contracts  on  the  part  of  the  State  for 
the    surrender   of   important   attributes   of 


sovereignty,  and  the  power  of  advancing^ 
the  public  interest  by  appropriate  and  nec- 
essary legislation. 

It  has  been  strongly  argued,  that  if  the 
State  may  exempt  the  property  of  one  citi- 
zen or  corporation,  it  may  by  successive 
acts  of  legislation  divest  the  city  entirely 
of  the  power  of  taxation,  and  the  means  of 
discharging  its  obligations.  The  sanle 
argument  was  made  in  the  case  of  the 
Providence  Bank  v.  Billings  and  Pittman, 
4  Peters  U.  S.  R.  514.  The  right  to  tax  the 
bank  was  resisted  upon  the  ground  that  if 
the  State  could  impose  a  tax  on  the  bank, 
it  might  tax  so  heavily  as  to  render  the 
franchise  of  no  value,  and  thus  destroy  the 
institution;  and  that  a  power  which  piayin 
effect  destroy  the  charter,  is  inconsistent 
with  it,  and  is  impliedly  renounced  b; 
granting  it.  Chief  Justice  Marshall,  in 
combating  this  view,  said:  **If  the  power 
of  taxation  is  inconsistent  with  the  charter 
because  it  may  be  so  exercised  as  to  destroy 
the  object  for  which  the  charter  is  given,  it 
is  equally  inconsistent  with  every  charter, 
because  it  is  equally  capable  of  work- 
616  ing  the  destruction  of  •the  objects  for 
which  every  other  charter  is  given.** 
Indeed,  the  same  objection  may  be  urged  to 
the  exercise  of  every  power  by  the  Legisla- 
ture demanding  the  judgment  and  discretion 
of  the  representative  body.  The  power  of 
taxation  itself,  and  the  right  of  eminent 
domain  may  be  perverted  to  purposes  of  in- 
justice, but  this  possible  abuse  furnishes 
no  argument  against  their  exercise  within 
reasonable  limits,  and  with  a  due  regard  to 
private  rights. 

The  case  of  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  U.  S.  R.  535,  has  been  relied 
on  as  sustaining  the  pretensions  of  the  ap- 
pellant. It  will  be  borne  in  mind,  however, 
that  Was  a  proceeding  against  the  city  of 
Quincy  by  a  creditor,  to  enforce  the  collec- 
tion of  his  debt,  no  portion  of  which  had 
been  paid.  The  city  was  prohibited  by  an 
act  of  the  Legislature  from  levying  a  suffi- 
cient amount  to  meet  its  liabilities.  <So  far 
as  the  creditor  was  concerned,  that  act  was 
practically  an  entire  abrogation  of  the 
power  of  taxation  which  had  been  granted 
by  previous  statutes,  and  upon  the  faith  of 
which  the  city  was  enabled*  to  issue  and 
negotiate  its  bonds.  The  court  held  the 
repealing  act  null  and  void,  as  impairing 
the  obligation  of  the  contract,  inasmuch  as 
it  deprived  the  creditor  of  every  remedy  for 
the  enforcement  of  his  demand. 

In  the  case  of  Gilman  v.  City  of  Sheboy- 
gan, 2  Black.  U.  S.  R.  70,  the  Supreme 
court  fully  recognizes  the  broad  line  of  dis- 
tinction between  statutes  which  destroy  and 
statutes  which  modify  existing  remedies. 
It  was  there  held  that  where  a  State  Legis- 
lature authorizes  a  city  to  borrow  money, 
issue  bonds,  and  tax  all  the* property  in  the 
city  to  pay  them,  this  is  not  a  contract  with 
the  bondholders  that  the  State  shall  not  ex- 
ercise her  power  to  modify  the  taxation,  or 
exempt  portions  of  the  property  from  all 
taxation.  If  such  a  contract  existed,  and 
if  a    subsequent  law  exempted  all  the  per- 
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sonal   property  in  said  city  from  tax- 

617  ation,  a  real  estate  owner  therein  *has 
no  rigfht  to  complain   on    the  score  of 

bad  faith  to  the  bondholders,  if  the  bond- 
holders themselves  are  silent.  The  court 
further  hold  that  the  imposition,  modifica- 
tion and  removal  of  taxes,  and  the  exemp- 
tion of  property  from  such  burdens,  is  an 
ordinary  exercise  of  State  sovereignty;  and 
if  the  State  could  enter  into  an  engagement 
to  surrender  this  power,  that  fact  should 
never  be  assumed  unless  the  language  be 
too  clear  to  admit  of  a  doubt."  This  lan- 
guage is  directly  applicable  to  the  case  un- 
der consideration:  for  if  one  tax  payer 
cannot  be  heard  to  complain  under  such 
circumstances,  neither  will  all  of  them 
combined,  nor  the  corporate  authorities 
representing  them,  be  permitted  to  make 
such  complaint.  Wade  A  als.  v.  City  of 
Richmond,  18  Gra^t.  583 ;  Langhorne  A  Scott 
V.  Robinson,  20  Gratt.  661;  Thurston  v. 
Hooper,  14  Calif.  R.  1 ;  People  v.  Woods,  7 
Calif.  R.  579;  announce  the  same  principles. 
These  cases  show  that  a  legislative  enact- 
ment, authorizing  a  municipal  corporation 
to  issue  bonds  and  to  exercise  the  power  of 
taxation  in  order  to  pay  them,  may  consti- 
tute a  contract  between  the  State  and  the 
holders  of  such  bonds,  but  they  do  not  show 
that  such  enactments  constitute  contracts 
between  the  State  and  such  municipal  cor- 
porations. The  authorities  also  establish 
that  these  corporations  are  mere  auxiliaries 
of  the  government,  established  for  the  more 
effective  administration  of  justice ;  and  that 
the  power  of  taxation  confided  to  them  is 
a  delegated  trust.  In  the  exercise  of  this 
power  they  act  as  agencies  of  the  State,  and 
not  by  virtue  of  any  inherent  authority. 
And  whether  the  Legislature  may  or  may 
not  utterly  destroy  this  power  of  taxation 
in  particular  cases*,  still  it  must  be  exercised 
under  the  control  and  authority  of  the  State. 
The  manner  of  apportionment,  the  form  of 
assessment  and  collection,  the  species  of 
property  which  shall  be  the  subject  of  tax- 
ation or  exemption,  are  matters .  purely 
within  the  legislative  discretion,    ex- 

618  cept  where  the   constitution  *ordains 
the  rule.     If,  then,  it  appeared  in  this 

case,  that  the  effect  of  the  exemption  is  to 
impose  undue  burdens  upon  the  other  prop- 
erty holders  of  the  city  of  Richmond,  the 
courts  can  afford  no  redress.  The  only 
remedy  is  by  an  appeal  to  the  Legislature, 
"whose  wisdom  and  justice  may  devise  proper 
and  adequate  measures  of  relief. 

There  is  another  view  of  this  case  deserv- 
ing a  brief  consideration.  When  the  city 
of  Richmond  subscribed  to  the  stock  of  the 
Richmond  and  Danville  Railroad  Company, 
it  must  have  been  apprised  of  the  provision 
in  the  charter  exempting  the  property  of 
the  company  from  taxation.  It  knew  the 
terms  and  conditions  upon  which  the  State 
granted  that  charter,  and  invested  her 
funds;  and  in  making  its  subscription,  in 
voluntarily  becoming  a  shareholder  in  the 
company,  the  city  should  be  held  to  have 
acceded  to  these  terms  and  conditions. 
Under  such  circumstances  it  would  be  gross 


injustice  to  permit  the  city  to  repudiate  a 
provision  operating  to  the  advantage  of  the 
State  and  the  private  stockholders,  whose 
funds  were  invested  upon  the  faith  of  such 
provision. 

For  these  reasons  I  am  of  opinion  there  is 
no  error  in  the  decree  of  the  Circuit  court ; 
and  that  the  same  should  be  aflSrmed. 

MONCURE,  P.,  and  CHRISTIAN,  J., 
concurred  in  the  opinion  of  Staples,  J. 

Decree  affirmed. 
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Absent  Andbbson,  J. 


I.  Sale  of  Keal  Estate— Currency*— Cs««  at  Bar.— T. 
trustee  of  V,  In  Ausrust  1868.  sells  real  estate  to  M. 
part  for  cash  and  the  balance  on  a  credit  of  one 
and  two  years.  The  cash  payment  and  the  first 
note  is  paid  in  Confederate  money;  but  the  evi- 
dence is  that  the  payments  were  to  be  made  in  the 
currency  of  the  day  when  they  respectively  fell 
dne;  and  the  last  note  falling  due  in  August  1866, 
is  to  be  paid  in  the  currency  of  that  day. 

This  was  a  bill  for  an  injunction,  in  the 
Circuit  court  of  the  city  of  Richmond,  filed 
in  March  1868,  by  Mary  Morgan,  adm'x  of 
John  Morgan,  deceased,  against  Thomas 
Otey,  John  Otey  and  Virginia,  his  wife, 
and  Wm.  Fowlkes,  trustee,  to  enjoin  the 
sale  of  a  house  and  lot  under  a  deed  of  trust 
executed  by  John  Morgan  to  Fowlkes,  to 
secure  a  part  of  the  purchase  money  of  the 
lot.  The  injunction  was  granted ;  and  on 
the  10th  day  of  January  1870,  the  cause 
coming  on  to  be  heard,  the  injunction  was 
dissolved ;  and  the  trustee  was  directed  to 
proceed  to  sell  the  house  and  lot  upon  the 
terms  of  the  trust.  And  thereupon  Mrs. 
Morgan  applied  to  this  court  for  an  appeal ; 
which  was  allowed.  The  case  is  stated  by 
Judge  Christian,  in  his  opinion. 

Gilmer,  for  the  appellant. 

H.  A.  A  J.  S.  Wise,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal   from  the  Circuit 
620      court  of  the  City  of  ♦Richmond.     The 
following  facts   are  disclosed  by    the 
record : 

On  the  13th  day  of  August  1863,  John 
Morgan  purchased  of  Thomas  Otey,  trustee 
for  Virginia  H.  Otey,  a  house  and  lot  then 
situated  in  the  county  of  Henrico,  but  now, 
and  at  the  time  when  the  bill  was  filed,  in 
the  city  of  Richmond,  (the  corporate  limits 
of  the  city  having  been  extended  since  the 
said  sale),  for  the  sum  of  $3,750.  Of  this 
sum  $2,000  was  paid  in  cash,  (in  Confeder- 
ate treasury  notes),  and  for  the  balance  two 

•See  principal  case  cited  in  Teel  v.  Yancey.  23 
Gratt.  702.  See  also,  /oat-note  to  Kraker  v.  Shields, 
20  Qratt  877. 
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bonda  were  given  of  $875  each ;  one  payable 
twelve  months  after  date,  and  the  other, 
two  years  after  date;  and  both  bearing 
date  August  13th,  1863.  The  first  mentioned 
bond  was  paid  at  maturity.  The  second, 
which  fell  due  on  the  13th  August  1865,  is 
the  subject  of  controversy  in  this  suit,  and 
is  in  these  words:  $875.  Richmond,  Aug. 
13th,  1863.  Two  years  after  date,  I  promise 
to  pay  to  Thomas  Otey,  trustee  for  Vir- 
ginia H.  Otey,  or  order,  the  just  and  full 
sum  of  eight  hundred  and  seventy-five  dol- 
lars, value  received,  with  interest  thereon 
from  the  13th  day  of  August  1863,  till  paid ; 
for  the  true  payment  of  which,  I  bind  my- 
self, my  heirs,  &c.  As  witness  my  hand 
and  seal,  this  13th  day  of  August,  1863. 
John  Morgan,  [Seal].  On  the  same  day,  to 
wit :  on  the  13th  August  1863,  a  deed  was 
executed  by  Thomas  Otey,  trustee  for  Vir- 
ginia Otey,  conveying  the  said  house  and 
lot  to  the  purchaser,  John  Morgan;  who, 
thereupon,  executed  a  deed  of  trust,  by 
which  he  conveyed  the  same  property  to 
Wm.  Fowlkes,  trustee,  to  secure  the  pay- 
ment of  the  balance  of  the  purchase  money. 
In  March  1868,  the  last  bond  due  August 
13th,  1865,  being  still  due  and  unpaid,  the 
trustee  was  directed  to  execute  the  trust; 
and  he  accordingly  advertised  the  property 
to  be  sold  on  the  20th  March  1868.  On  the 
13th  of  March  1868,  a  t^ill  was  filed  by  Mary 
Morgan  (the  said  John  Morgan  having  de- 
parted this  life),  his  adm'x,    to  enjoin  this 

sale.  An  injunction  was  awarded 
621      *by  the  Circuit  court  of  the  city   of 

Richmond.  This  bill  alleged  that 
when  the  note  fell  due  on  the  13th  August 
1865,  in  the  language  of  the  bill,  **the  said 
John  Morgan  tendered  to  the  vendor  the 
pro  rata  value  of  the  said  note  reduced  to 
Federal  currency,  according  to  the  judg- 
ment and  rulings  of  the  court  of  concilia- 
tion, then  in  operation  in  the  city  of 
Richmond ;  which  said  tender  and  offer  was 
refused  and  declined."  The  bill  further 
alleged,  that  '*the  husband  of  the  said  Vir- 
ginia Otey,  when  the  first  note  fell  due, 
expressed  to  the  said  John  Morgan  a  desire 
to  receive  the  amount  of  the  second  and  last 
note  now  due  and  unpaid,  as  he  was  about 
to  purchase  a  farm ;  that  in  consequence  of 
such  desire  so  expressed  and  made  known, 
her  husband  raised  the  amount  at  some  in- 
convenience, which  he  offered  to  the  said 
John  Otey ;  which  he  declined  to  receive, 
but  stated  that  he,  the  said  John  Morgan, 
might  hold  the  said  sum  of  money,  and  he, 
the  said  John  Otey,  would  call  for  it  when 
he  wanted  it ;  that  the  said  John  Morgan 
did  keep  and  hold  said  sum  of  money,  and 
had  and  held  it  when  Richmond  was  evacu- 
ated :  and  thus  it  was  left  on  his  hands  an 
entire  loss."  *  ^Notwithstanding  all  which 
(the  bill  proceeds  to  allege),  your  oratrix  is 
advised,  believes  and  so  charges,  that  when 
the  note  fell  due  on  the  13th  day  of  August 
1865,  her  said  husband  tendered  to  the 
said  John  Otey  the  value  of  the  face  of  said 
note,  reduced  to  Federal  currency;  which 
both  he  and  the  said  Thomas  Otey,  trustee, 
refused  to  receive ;  asserting   a  demand  for 


$875  in  greenbacks ;  the   payment  of  which 
was  of  course  refused. ' ' 

To  this  bill  (upon  the  filing  of  which  an 
injunction  was  awarded,  as  before  stated), 
John  Otey  and  Virginia  H.  his  wife, 
Thomas  Otey,  trustee  of  the  said  Virginia 
Otey,  and  William  Fowlkes,  the  trustee  in 
the  deed  of  trust  executed  by  John  Morgan, 
are  made  parties  defendants.  The  bill  is 
answered  by  John  Otey  and  wife,  and  by 
Thomas  Otey,  trustee  for  Virginia  H. 

622  Otey.  *Both  answers  deny  the  mate- 
rial allegations  in  the  bill.  The  an- 
swer of  John  Otey  and  wife  avers,  '4t  is 
not  true,  as  alleged  by  the  plaintiff's  bill, 
that  when  the  last  bond  fell  due,  the  said 
John  Morgan  tendered  to  the  vendor  the 
value  of  the  said  note  reduced  to  Federal 
currency,  according  to  the  rulings  of  the 
court  of  Conciliation,  then  in  operation  in 
the  city  of  Richmond;  but  the  said  John 
Morgan  did  tender  to  your  respondent,  John 
Otey,  the  amount  of  the  said  single  bill  in 
Confederate  treasury  notes,  and  insisted 
upon  paying  the  said  single  bill  in  that 
currency ;  and  your  respondent,  John  Otey, 
then  informed  him  that  the  said  single  bill 
could  only  be  paid  in  such  fmids  as  were 
current  at  the  time  said  single  bill  fell  due, 
because  such  was  the  distinct  understanding 
and  agreement  at  the  time  the  said  property 
was  sold ;  and  the  said  property  would  have 
been  sold  upon  no  other  terms,  as  your  re- 
spondent believed,  at  the  time  of  said  sale, 
that  the  Confederacy  would  not  last  even 
until  the  first  single  bill  became  due;  but 
the  Confederacy  being  then  in  existence, 
and  Confederate  money  being  still  the  prin- 
cipal if  not  the  only  currency  in  circulation, 
though  very  greatly  depreciated  ($875  in 
Confederate  money  being  worth  only  $44 
in  gold),  the  payment  of  the  first  note  was 
made  and  received  without  objection  in 
Confederate  money;  your  respondent  t>eing 
willing  to  carry  out  in  good  faith  the  bar- 
gain in  respect  to  the  said  sale  of  the  real 
estate  in  the  bill  mentioned."  The  re- 
spondents, Otey  and  wife,  denylhe  allega- 
tions of  the  plaintiff's  bill,  that  when  the 
first  bond  became  due,  the  said  John  Otey 
expressed  a  desire  to  receive  the  whole  bal- 
ance due,  because  he  was  desirous  of  pur- 
chasing a  farm;  and  that  the  said  amount 
was  tendered  to  him,  and  that  he  declined 
to  receive  it ;  but  stated  that  the  said  Mor- 
gan might  hold  it,  and  the  said  Morgan  in 
consequence  lost  the  whole  amount  upon  the 
termination  of  the  late  war.  The  respond- 
ents then  solemnly  aver  that  the  under- 
standing and  agreement,  at  the  time 

623  of  *the  sale,    was,   that   the    deferred 
payments   should    be    made    in    such 

funds  *'as  may  be  current   at   the   time  the 
same  should  fall  due." 

The  answer  of  Thomas  Otey,  the  trustee, 
adopts  as  his  own  the  answer  of  his  co-de- 
fendants; and  ^'further  answering  says, 
that  he  never  saw  the  said  John  Morgan  but 
once,  and  that  was  when  they  were  in  the 
clerk's  office  together  for  the  purpose  of 
having  recorded  the  deed  and  deed  of  trust 
for  the   property  sold  to  said  Morgan ;  and 
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that  neither  the  said  Morg'an,  or  anybody 
else  for  him,  ever  saw  him  or  spoke  to  him 
upon  the  subject  of  paying  either  of  the 
single  bills  executed  for  said  property." 
He  further  avers  in  his  answer,  that '^  he 
knows  that  the  understanding  was  that  the 
notes  for  the  deferred  payments  were  to  be 
paid  in  the  funds  which  should  be  current 
when  they  became  due ;  and  that  the  prop- 
erty would  not  have  been  sold  on  any  other 
terms. ' ' 

If  the  case  had  stood  alone  upon  the  bill 
and  answers,  there  could  have  been  no 
doubt  of  the  defendant's  right  to  a  decree 
according  to  his  version  of  the  contract — 
that  is,  for  whatever  money  might  be  cur- 
rent at  the  time  of  the  maturity  of  the 
obligation.  How  was  that  right  affected  by 
the  evidence?  The  positive  averment  of 
both  answers  is  to  the  same  effect,  **that  it 
was  the  understanding  and  agreement  of 
the  parties  at  the  time  of  the  sale  of  the 
property,  that  the  deferred  payments  were 
to  be  made  in  the  money  which  might  be 
current  at  the  time  the  same  should  fall 
due."  There  is  literally  no  evidence  tend- 
ing to  contradict  these  statements  in  the 
two  answers.  But,  on  the  contrary,  both 
the  evidence  and  the  circumstances  of  the 
transaction  sustain  the  averments  of  the 
answers.  And,  indeed,  there  is  nothing  to 
support  the  allegation  of  the  bill,  that  the 
contract  was  entered  into  with  reference  to 
Confederate  currency,  except  the  presump- 
tion growing  out  of  the  fact  that  the  con- 
tract was  entered  into  in  the  year  1863. 
This  presumption  is  entirely  over- 
624  thrown  by  the  circumstances  of  *the 
case,  and  the  direct  evidence,  inde- 
pendent of  the  answers.  The  property  was 
worth,  according  to  the  testimony  of  Well- 
ington Goddin,  a  real  estate  agent  of  great 
experience,  at  least  the  sum  of  $1,200  in 
gold  at  the  time  of  the  sale.  It  was  sold 
for  only  $3,750,  while  $1,200  in  gold  was  on 
the  day  of  sale  worth  $14,000  in  Confederate 
money.  This  fact,  together  with  the  fur- 
ther fact,  that  the  long  credit  of  two  years 
was  given  for  the  last  deferred  payment, 
are  very  strong  circumstances  to  support 
the  position  of  the  defendants.  It  is  im- 
possible to  conclude,  except  upon  the  most 
explicit  evidence,  that  any  man  of  common 
discretion,  especially  a  trustee  holding  prop- 
erty for  a  married  woman,  should  sell  it  for 
$3,750  in  Confederate  currency,  when  it  was 
worth  upwards  of  $14,000  in  that  currency ; 
and  it  can  only  be  explained  by  the  asser- 
tion of  the  defendants,  ''that  the  deferred 
payments  were  to  be  made  in  the  money 
that  might  be  current  at  the  time  the  same 
should  fall  due;"  that  they  were  willing  to 
receive  a  part  of  the  purchase  money  in 
Confederate  currency,  under  the  belief  and 
expectation  that  by  giving  long  credits  for 
the  deferred  payments,  they  would  be  re- 
ceived in  a  sound  currency,  and  that  in  this 
way  the  fair  value  of  the  land  would  be 
realized. 

And  this  construction  of  the  contract  in- 
sisted upon  by  the  defendants,  is  not  only 
supported  by  the  circumstances  of  the  trans- 


action, but  by  the  positive  testimony  of  the 
witnesses.  Wellington  Goddin,  one  of  the 
witnesses  examined  by  the  defendants,  says: 
''Some  time  in  the  year  1863,  I  was  fre- 
quently consulted  by  Mr.  John  Otey  in  ref- 
erence to  selling  for  him  certain  real  estate 
in  or  near  the  city,  owned  by  his  wife.  His 
instructions  were  to  the  effect,  that  I  was 
to  require  a  reasonable  amount  in  cash,  and 
the  residue  upon  long  credits;  .... 
he  stating,  that  he  was  unwilling  to  receive 
the  Confederate  currency  in  full  payment 
of  the  purchase  money  in  ca»h ;  but 
625  hoping  by  the  time  the  ^credit  pay- 
ments became  due,  he  would  get  a 
better  currency  than  Confederate  currency 
then  was."  Upon  cross-examination,  the 
same  witiiess  says  further,  "mr  interpreta- 
tion of  it  (that  is  his  meaning),  was,  that 
he  was  to  receive,  when  the  obligations 
t)ecame  due,  such  currency  as  the  govern- 
ment under  which  we  were  then  living  was 
issuing.  I  do  not  remember  that  he  men- 
tioned what  government  he  thought  would 
be  in  existence  here  at  the  time  alluded  to ; 
but  I  well  remember,  that  he  expressed 
great  doubt  whether  the  Confederacy  would 
succeed  or  not. "  I  think  it  is  clearly  es- 
tablished, both  by  the  answers  (which  are 
not  contradicted  by  any  testimony  in  the 
cause),  and  by  the  facts  and  circumstances 
surrounding  the  whole  transaction,  that  it 
was  the  intention  of  the  parties,  that  the 
bonds  for  the  deferred  payments  should  be 
paid  in  the  money  current  at  the  time  they 
respectively  matured. 

I  am  of  opinion,  therefore,  that  the  last 
bond  of  $875  having  matured  on  the  13th  of 
August  1865,  must,  in  accordance  with  the 
principles  settled  by  this  court  in  the  case 
of  Kracker  v.  Shields,  20  Gratt.  377,  be  paid 
in  the  present  currency.  This  is  required 
by  the  terms  of  the  contract,  the  justice  of 
the  case,  and  the  presumed  intention  of  the 
parties.  I  am,  therefore,  for  affirming  the 
decree  of  the  court  below. 

Decree  affirmed. 


626      *Omohundro'8  Ex'or  v.  Omohundro. 

January  Term,  1872,  Richmond. 

Absent  Amdkbson.  J. 

I.  Bonds— Payable  "When  Called  for.'*— S  borrowed  of 
R.  his  brother,  Confed^ate  money,  and  crave  a 
bond  for  it  as  follows  : 

On  demand.  I  promise  to  pay  R  the  sum  of 
•12,800,  yalue  received,  borrowed  money  this  date, 
to  be  paid  when  called  for,  in  Confederate  money, 
or  whatever  money  may  be  current  of  the  State, 
or  our  banks  pay  out  to  depositors.  Witness  my 
hand  and  seal.  The  bond  bears  date  May  23d, 
1868.  HsiiD: 
I.  5ame— Same  — When  Debt  Can  .Be  Paid.*— The 

debtor  had  a  risrht  to  discharge  it  immediately 

with  Confederate  treasury  notes. 
9.  Same— Payable  **On  Demand. '*t— Where  in  a  bond 

for  the  payment  of  money  the  words  **on  de- 

*See  Stover  v.  Hamilton.  21  Gratt  278. 
tBonds— Payable  on  Demand.— It  is  well  settled  that 
I  a  bond  payable  on  demand  is  payable  at  once.    The 
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mand"  are  used,  it  is  payable  at  once,  unless 
there  be  some  plain  provision  in  the  bond  that  it 
shall  not  be  so  paid. 

3.  Same—XlUrnatives  Allowed  D«t>tor.— The  alter- 
natives allowed  the  debtor  were  for  his  benefit, 
and  do  not  restrict  his  rlffht  to  pay  at  once  by 
Ck>nfederate  treasury  notes. 

4.  Sftine— Payable  In  a  Comnodlty.— If  it  be  a  bond 
for  a  commodity,  thoue^h  a  special  demand  may 
be  necessary  to  entitle  R  to  sue,  the  debtor  may 
pay  without  such  demand. 

5.  Same-Bffect  of  **To  Be  Paid  When  Called  for.*'— 
The  words  *'to  be  paid  when  called  for,'*  do  not 
chanffe  the  lesral  effect  of  the  instrument. 

6.  Same—Failure  to  Present  for  Payment— Case 
at  Bar.— The  executor  of  S,  who  does  not  know 
of  the  existence  of  the  bond,  pays  to  R  a  debt 
which  S  owed  him,  and  asks  him  if  he  has  any 
other  claim  agrainst  S,  and  R  says  none  but 
what  the  women  can  settle.  He  is  told  by  the 
executor  to  produce  them,  that  he  is  ready  to 
pay  them  ;  but  R  does  not,  nor  does  he  mention 
the  bond  :    and  after  the  close  of  the  war  he 

^    demands  payment  of  the  bond.    He  is  concluded 

by  his  failure  to  present  the  bond  for  payment 

when  called  upon  to  do  so,  and  can  only  recover 

the  value  of  the  currency  at  the  date  of  the 

bond,  with  interest  from  that  date. 

627  *This  was  an  action  of  covenant  in 

the  Circuit  court  of  the  city  of  Rich- 
mond, brought  in  June  1866,  by  Richard 
Omohundro,  Jr.,  ag-ainst  Richard  Cooper, 
as  executor  of  Silas  Omohundro,  deceased. 
The  action  was  founded  on  the  following 
paper: 

$12,800.  Richmond,  May  22d,  1863. 

On  demand,  I  promise  to  pay  to  R.  Omo- 
hundro, Jr. ,  the  just  and  full  sum  of  twelve 
thousand  eight  hundred  dollars,  for  value 
received,  borrowed  money  this  date,  to  be 
paid  when  called  for  in  Confederate  money 
or  whatever  money  may  be  current  of  the 
State  or  our  banks  pay  out  to  depositors. 

As  witness  my  hand  and  seal. 

Silas  Omohundro,  [Seal.] 

The  cause  came  on  for  trial  in  November 
1869.  The  plaintiff  introduced  the  single 
bill,  and  also  proof  of  a  written  demand  by 
himself,  upon  the  defendant,  of  payment  of 
the  money,  June  2d,  1866;  and  that  after 
the  10th  of  April  1865,  Confederate  currency 
was  worthless,  and  the  only  currency  in  use 
in  Virginia  was  Federal  money. 

The  defendant  proved  that  Silas  Omohun- 
dro died  in  June  1864,  and  that  the  defend- 
ant qualified  as  his  executor  a  short  time 
afterwards,  and  advertised  in  the  Richmond 
papers,  for  all  creditors  of  his  testator  to 
present  their  claims.  That  the  plaintiff 
came  forward  and  claimed  a  debt  of  $1,200 
as  due  to  him  by  Silas  Omohundro.  That 
the  defendant  found  an  entry  admitting  the 
said  debt,  upon  a  memorandum  book  of 
the   said    Omohundro,    and   paid   it,  as  per 

principal  case  is  cited  as  authority  for  tbis  proposi- 
tion in  Moon  v.  Richardson,  24  Gratt.  221 ;  Mc  Veie^h  v. 
Howard.  87  Va.  603,  13  S.  E.  Rep.  81 ;  Bacon  v.  Bacon. 
94  Va.  687,  27  S.  E.  Rep.  57(J.  See  also.  Stover  v. 
Hamilton.  21  Gratt  273,  and  foot-note;  Bowman  v. 
McChesney,  22  Gratt  009,  and  foot-note. 


receipt  of  August  1864.  That  at  the  time 
that  payment  was  made,  the  defendant 
asked  the  plaintiJBf  if  he  had  any  other  claim 
against  the  estate  of  Silas  Omohundro,  his 
testator;  and  the  plaintiff  replied  he  had 
not,  except  what  the  women  could  settle; 
and  then  the  defendant   asked  him  to 

628  bring  it  forward,  as  he  *was  prepared 
to   pay  all  the  debts  of  his  testator. 

But  the  plaintiff  did  not  produce  the  single 
bill  upon  which  the  action  is  founded,  or 
any  other  claim,  or  refer  to  or  describe  the 
said  bill,  or  make  any  claim  upon  it  until 
the  latter  part  of  the  year  1865,  when  he 
demanded  payment  of  it.  It  appeared  that 
at  the  time  the  bond  was  executed.  Confed- 
erate money  was  at  five  and  a  half  for  one 
of  gold. 

When  the  evidence  had  been  introduced, 
the  plaintiff  moved  the  court  for  an  instmc- 
tion  to  the  jury  as  follows:  If  it  appears 
from  the  evidence,  that  on  the  2d  of  June 
1866,  Confederate  currency  had  become  of 
no  value,  and  had  ceased  to  circulate,  and 
has  so  continued  ever  since,  and  that  the 
paper  currency  of  the  United  States  and  of 
the  national  banks  was  then  the  only  ctir- 
rency  current  in  the  State,  and  the  only 
currency  paid  out  to  depositors  by  the  banks 
in  the  State;  and  that  on  that  day  the 
plaintiff  demanded  of  the  defendant,  as  ex- 
ecutor of  Silas  Omohundro,  $12,800  in  money 
current  of  the  State  or  the  banks  paid  out 
to  depositors,  in  discharge  of  the  contract 
on  which  this  suit  is  brought,  which  was 
then  unsatisfied,  which  demand  the  defend- 
ant refused,  then  the  plaintiff  is  entitled  to 
recover  the  sum  in  currency  of  the  United 
States,  with  interest  from  the  day  aforesaid. 

To  the  giving  of  this  instruction  the  de- 
fendant objected,  and  asked  the  court  to 
give  in  lieu  of  it  the  following:  If  from 
the  evidence  the  jury  shall  believe  that  the 
defendant  advertised  in  the  year  1864,  in 
the  public  newspapers,  calling  upon  the 
creditors  of  his  testator  to  come  forward 
and  present  their  claims  for  payment,  and 
afterwards  the  plaintiff  came  forward  and 
demanded  payment  of  a  debt  due  him  by 
open  account,  of  a  date  posterior  to  the  date 
of  the  covenant  upon  which  this  suit  ik 
founded,  and  received  payment  in  the  year 
1864,  as  shown  by  the  receipt  exhibited, 
and  was  then  requested  by  the  defend- 

629  ant  to  bring  forward  any  other  *claim 
he  had,  if  any,  a^  the   defendant  was 

prepared  to  pay  off  all  claims  against  his 
testator's  estate,  and  the  plaintiff  then  did 
not  produce  the  covenant  upon  which  this 
action  was  founded,  but  said  he  had  no 
other  claim  against  the  estate  of  S.  Omo- 
hundro, and  did  not  thereafter  produce  the 
said  covenant  or  make  any  demand  for  pay- 
ment until  after  the  fall  of  the  Confederacy, 
in  June  1866,  th^n  the  jury  must  find  for 
the  defendant. 

The  court  overruled  the  motion  of  the  de- 
fendant, and  gave  the  instruction  asked  for 
by  the  plaintiff,  and  refused  to  give  that 
asked  for  by  the  defendant :  and  to  both 
these  rulings  the  defendant  excepted. 

The  defendant  asked   for  four   other   in- 
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structions,  which  were  refused ;  and  he  ex- 
cepted ;  but  it  is  unnecessary  to  state  them. 
The  jury  then  found  a  verdict  in  favor  of 
the  plaintiff  for  $12,800,  with  interest  from 
the  2d  day  of  June  1866 ;  and  the  defendant 
moved  the  court  for  a  new  trial  on  the  ground 
of  misdirection  by  the  court,  and  also  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence.  But  the  court  overruled  the 
motion  and  rendered  judgment  upon  the 
verdict;  and  the  defendant  excepted;  and 
the  court  certified  the  facts  as  hereinbefore 
stated.  On  the  application  of  the  defendant 
a  supersedeas  to  the  judgment  was  awarded. 

I^yons,  for  the  appellant. 

R.  T.  Daniel  and  Guy,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  case  comes  before  us  upon  a  writ  of 
error  and  supersedeas  to  a  judgment  of  the 
Circuit  court  of  Richmond  city.  Thie  action 
was  brought  upon  a  writing  obligatory  ex- 
ecuted by  the  intestate  of  the  plaintiff  in 
error  to  defendant  in  error,  and  bearing 
date  the  22nd  day  of  May  1863.  It  is  in  the 
following  language: 

**Qn  demand,  I  promise  to  pay  R.  Omo- 
hundro,  jun.,  the  just  and  full  sum  of 
twelve  thousand  and  eight  hundred 
630  ^dollars,  for  value  received,  borrowed 
money  this  date,  to  be  paid  when 
called  for  in  Confederate  money  or  whatever 
money  may  be  current  of  the  State,  or  our 
banks  pay  out  to  depositors.  As  witness 
my  hand  and  seal." 

It  is  insisted,  that  this  is  an  obligation 
to  pay  the  nominal  amount  in  legal  cur- 
rency of  the  United  States. 

At  the  date  of  this  contract  Confederate 
notes  were  depreciated  in  the  ratio  of  five 
dollars  and  fifty  cents  for  one,  as  compared 
with  gold.  The  claim  is  therefore  to  a  re- 
covery of  twelve  thousand  and  eight  hun- 
dred dollars  in  a  sound  currency,  in 
consideration  of  an  advance  of  that  which 
was  of  the  value  of  twenty -five  hundred 
dollars  only  when  the  advance  was  made. 
A  construction  leading  to  consequences  so 
oppressive  and  ruinous  to  the  borrower, 
should  never  be  adopted  unless  imperatively 
required  by  the  express  terms  of  the  con- 
tract. In  such  case  there  should  be  nothing 
equivocal  or  doubtful;  no  language  em- 
plo3'ed  which  may  authorize  another  or  dif- 
ferent interpretation. 

What  the  parties  intended  by  their  written 
agreement  in  this  case  is  not  very  clear;  it 
is  plainly  to  be  inferred,  however,  that  they 
did  not  intend  that  the  time  and  mode  of 
payment  should  depend  wholly  upon  the 
pleasure  of  the  creditor.  The  obligation 
was  not  only  given  in  consideration  of  a 
loan  of  Confederate  treasury  notes,  but  the 
privilege  is  expressly  reserved  of  repaying 
the  loan  in  the  same  kind  of  currency.  It 
is  true  that  the  instrument  contains  alter- 
native provisions;  but  they  were  intended 
for  the  benefit  of  the  borrower.  The  object 
was  to  confer  upon  him  a  right  of  election, 


not  to  deprive  him  of  the  privilege  of  re- 
turning the  same  kind  of  money  he  had 
received.' 

But  whatever  may   have  been  the  object, 

the  debtor  had  the  right,  immediately  upon 

the  execution  of  the  bond,    of  discharging 

the  debt  with   Confederate   treasury   notes, 

if  it  suited  his  interests  or   his   incli- 

631  nation  so  to  do.    *This  right,  it  seems 
to    me,    necessarily    results   from  the 

stipulation  for  the  payment  of  the  debt  ^^on 
demand.*'  These  words  have  a  plain,  dis- 
tinct, clearly  defined,  legal  and  popular 
signification,  well  known  to  the  courts  and 
to  the  people.  When  an  obligation  for 
money  or  its  equivalent  is  executed  contain- 
ing this  provision,  the  parties  perfectly 
understand  that  the  debt  is  payable  pres- 
ently ;  that  it  is  due  immediately,  and  bears 
interest  from  its  date.  This  is  the  general 
acceptation  in  other  States;  and  numerous 
cases  may  be  cited  to  show  that  the  courts 
will  not  change  this  rule  of  construction, 
unless  other  provisions  of  the  contract  per- 
emptorily require  a  different  interpretation. 
Thus  in  Brett  v.  Ming,  1  Florida  R.  447,  454, 
a  promissory  note  by  which  the  debtor  stip- 
ulated ^'to  pay  on  demand  the  1st  of  Janu- 
ary," was  held  to  be  payable  immediately; 
and  the  provision  in  respect  to  **the  1st  of 
January"  to  apply  to  the  interest  exclu- 
sively. And  in  Newman  v.  Kettelle,  13 
Pick,  R.  418,  the  Supreme  court  of  Massa- 
chusetts decided,  that  a  promissory  note, 
payable  on  demand,  but  not  to  draw  interest 
during  the  life  of  the  promissor,  will  sup- 
port an  action  immediately ;  and  the  statute 
of  limitations  commences  from  the  date  of 
the  instrument.  See  also  Bacon  v.  Page,  1 
Conn.  R.  404;  Mason  v.  ^Patton,  1  Missouri 
R.  279. 

The  case  of  Boulware  v.  Newton,  18  Gratt. 
708,  is  not  in  conflict  with  these  views,  or 
the  authorities  here  relied  on.  The  decision 
there  was  based  upon  a  plain  and  positive 
provision  of  the  contract,  by  which  the 
obligor  could  not  be  called  on  to  pay  until 
after  three  months*  notibe;  and  the  obligee 
could  not  be  required  to  receive  the  money 
except  at  his  pleasure. 

It  is  claimed,  however,  that  this  rule  of 
construction  only  applies  to  obligations 
given  for  the  payment  of  money,  and  not 
for  the  payment  or  delivery  of  a  mere  com- 
modity ;  that  here  the  contract  being  of  the 
latter   description,  a    special  demand 

632  was  necessary.     Admit  *this  proposi- 
tion to  be  true,  in  what   manner   will 

it  benefit  the  creditor.  It  may  be,  that  if 
this  were  a  chattel  note,  he  could  maintain 
no  action  thereon  without  a  special  de- 
mand, but  it  would  by  no  means  follow  that 
the  borrower  would  not  have  a  present  right 
of  discharging  his  obligation  at  any  time, 
by  delivery  or  tender  of  the  currency  con- 
tracted to  be  paid. 

I  think  it  is  clear  he  would  have  had  such 
right  in  this  case,  even  if  this  be  considered 
a  contract  for  the  delivery  of  a  mere  chattel. 
But  can  it  be  so  considered?  The  principle 
of  all  the  cases  is,  that  if  a  thing  be  re- 
ceived as  money,  it  may  be  treated  and  re- 
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covered  as  such,  whether  in  a  count  for 
money  had  and  received,  or  in  an  action 
upon  the  security  g^iven  for  its  repayment. 
Chitty  on  Contracts,  525,  and  cases  cited. 
The  parties  here,  have  by  their  contract 
treated  the  Confederate  currency  as  money ; 
and  it  must  be  so  regarded  for  all  the  pur- 
poses of  this  action. 

I  hold,  then,  that  this  is  a  contract  for 
the  payment  of  Confederate  money ;  which 
the  creditor  had  the  right  to  demand  imme- 
diately, or  to  recover  without  such  demand ; 
and  the  debtor  the  correlative  right  to  pay 
without  terms  at  his  pleasure.  This  is 
clearly  the  proper  construction  of  the  agree- 
ment, unless  the  words,  **to  be  paid  when 
called  for,*'  impart  a  different  meaning  to 
the  covenant.  Had  they  been  omitted  alto- 
gether, the  legal  eiFect  of  the  obligation 
would  not  have  been  substantially  different. 
In  the  case  of  Kinsbury  v.  Butler,  4  Verm. 
R.  460,  the  Supreme  court  of  that  State 
held,  there  is  no  difference  between  a  note, 
payable  when  demanded,  and  a  note  payable 
on  demand.  In  either  case  the  instrument 
imports  an  obligation  to  pay  presently, 
without  special  demand. 

True,  it  is  the  duty  of  the  court,  in  con- 
struing a  contract,  to  give  effect,  if  possi- 
ble, to  every  word  used  by  the  parties,  but 
it  is  not  required  to  give  a  different  inter- 
pretation to  phrases  having  substan- 
633  tially  the  same  *meaning.  As  was 
said  by  Mr.  Justice  Story,  in  Wash- 
bum  V.  Gould,  3  Story's  R.  122,  162,  **there 
is  no  magic  in  particular  words,  and  we 
must  understand  them  as  they  stand  and 
are  used  in  the  particular  instrument;  and 
in  searching  for  the  true  interpretation  we 
must^  look  at  all  the  provisions  of  the  in- 
strument, and  give  such  effect  to  it  as  its 
obvious  objects  and  designs  require,  with- 
out merely  weighing  the  precise  force  of 
single  words."  The  words,  **to  be  paid 
when  called  for,"  may  imply  that  no  inter- 
est should  accrue  until  demand  made,  or 
that  the  debtor  should  not  be  considered  as 
in  default  until  such  demand ;  or  that  the 
money  would  be  promptly  paid  when  called 
for.  If  they  are  to  be  construed  as  a  prom- 
ise to  pay  only  when  it  suited  the  purposes 
of  the  creditor  to  make  the  demand,  and  in 
such  currency  as  might  then  be  in  circula- 
tion, then  this  consequence  follows:  The 
debtor  reserves  the.  right  to  discharge  his 
obligation  in  Confederate  money,  and  at 
the  same  time  incorporates  into  his  con- 
tract a  provision  which  practically  makes 
the  right  dependent  upon  the  pleasure  of  the 
creditor.  A  refusal  or  failure  on  the  part 
of  the  latter  to  demand  payment  until  Con- 
federate currency  ceased  to  circulate,  was 
all  that  was  necessary  to  defeat  an  impor- 
tant provision,  obviously  intended  for  the 
benefit  of  the  debtor,  tt  is  clear  that  this 
cannot  be  the  true  interpretation  of  the 
contract.  Why  was  the  privilege  of  paying 
in  Confederate  money  reserved?  Why  was 
it  not  merely  provided  that  the  debt  should 
be  discharged  in  the  currency  in  circulation 
when  the  demand  should  be  made? 

If  it  be  said  that  the  intent  was  to  pay  in 


Confederate  money,  if  in  circulation  when 
the  creditor  made  his  demand,  the  answer 
is,  that  such  a  provision  was  altog^ether 
unnecessary.  The  debtor  in  such  case  had 
the  right  so  to  pay,  with  or  withoot  soch 
stipulation. 

The  most  liberal  construction  that  can  be 

given    to   this   covenant    for  the  creditor, 

is    that    it    constitutes     a     contract 

634  *to  pay  in  such  money  as  may  be  car- 
rent  when  the  payment  is  made.  Con- 
cede that  this  is  the  true  interpretation.  Is 
the  creditor  in  a  condition  to  insist  upon  a 
literal  compliance  with  these  terms?  If  the 
debtor  or  his  representative  had  made  an 
actual  tender  of  the  Confederate  money,  and 
the  creditor  had  refused  to  receive  it,  it  is 
clear  that  such  tender  would  have  relieved 
the  former  of  any  obligation  to  pay  in  any 
other  currency.  In  August  1864,  after  the 
death  of  the  debtor,  the  plaintiff  in  error, 
his  personal  representative,  called  on  the 
creditor  to  ascertain  whether  he  had  any 
claim  against  his  intestate's  estate  other 
than  the  account  already  presented  and  paid. 
He  not  only  failed  to  produce  the  bond  in 
controversy,  but  declared  he  had  ''no  claim 
against  the  estate  except  what  the  women 
could  settle."  He  thus  not  only  prevented 
a  payment,  but  precluded  the  possibility  of 
a  tender  during  the  existence  of  the  Confed- 
erate currency.  Under  these  circumstances 
it  would  be  the  grossest  injustice  to  permit 
him  to  insist  upon  the  payment  of  the  debt 
in  a  sound  currency.  In  Jones  v.  Cliff,  1 
Cromp. ,  and  Mees.  R.  539,  it  was  said  by 
Ltord  I^ynd hurst,  a  party  can  only  be  obliged 
to  make  a  tender  where  by  making  it  he 
could  obtain  possession  of  the  g'oods.  And 
Jones  V.  Barkley,  2  Dong".  R.  684,  shows 
that  where  a  party  is  ready  to  do  what  is  to 
be  done  by  him,  and  the  performance  is 
prevented  by  the  act  of  the  other  party,  it 
is  not  necessary  that  a  strict  tender  shook! 
be  proved.  And  in  Gilmore  v.  Holt,  4 
Pick.  R.  258,  the  Supreme  court  of  Massa- 
chusetts thus  laid  down  the  rule :  If  a  person 
who  is  bound  to  pay  money,  be  prevented 
from  making  a  tender  by  any  contrivance 
or  evasion  of  the  other  party,  it  will  be 
equivalent  to  a  tender  or  a  sufficient  excuse 
for  not  making  it.  These  cases  proceed 
upon  the  general  principle  that  he  who  pre- 
vents the  performance  of  an  act,  shall  not 
be  permitted  to  avail  himself  of  the  non- 
performance occasioned  by  his  own  con- 
duct. 

The   case  of  Miller  A  Franklin  v. 

635  The  City  of  Lynchburg,  ^20  Gratt. 
330,  in  some  of  its  features,  is  similar 

to  this.  Under  an  ordinance  of  the  city  of 
I^ynchburg,  adopted  in  18<^,  certain  notes 
were  issued  by  the  Common  Council,  and 
the  faith  of  the  city  pledged  to  redeem  them 
in  current  bankable  funds,  when  presented 
in  sums  of  one  or  more  dollars.  This  court 
held  this  a  contract  to  redeem  in  Confeder- 
ate currency,  and  that  the  holders  of  these 
notes  having  failed  to  demand  payment 
until  the  currency  had  become  worthless, 
were  not  even  entitled  to  recover  the  value 
of  the  notes  so  issued. 
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The  peculiar  features  of  that  case,  which 
justified  the  court  in  holding  the  obligation 
of  the  contract  discharged,  do  not  exist  here. 
The  conduct  of  the  defendant  in  error  in 
refusing  to  disclose  the  existence  of  his 
claim,  cannot  have  the  effect  of  satisfying 
the  debt.  As  the  case  is  now  presented  by 
the  record,  he  is  entitled  to  the  value  of  the 
currency  advanced  by  him,  scaled  as  of  the 
date  of  the  contract,  with  interest  there- 
on from  that  period.  While,  therefore, 
the  court  erred  in  giving  the  instruction 
asked  for  by  the  defendant  in  error,  it  was 
correct  in  refusing  to  give  those  asked  for 
plaintiff  in  error. 

For  these  reasons,  I  am  of  opinion  the 
judgment  of  the  Circuit  court  should  be  re- 
versed, the  verdict  set  aside,  and  a  new 
trial  awarded,  and  the  cause  remanded  to 
the  said  Circuit  court,  to  be  proceeded  with 
in  accordance  with  the  principles  herein 
announced. 

Judgment  reversed. 


626      *Walker'8  Ex'or  &  als.  v.  Page  &  al8.« 

January  Term,  1872,  Bichmond. 

I.  Judicial  Sale»— Confederate  Notes— Judicial  Notice.— 

In  March  1888,  tbe  fact,  that  Confederate  States 
treasury  notes  was  tbe  only  currency  in  circulation 
In  this  State,  Is  so  notorious,  tbat  it  may  be  taken 
notice  of  Judicially  by  the  courts,  as  a  matter  of 
current  public  history.  And  all  decrees  mad^  for 
the  sale  of  property  at  as  late  a  period  of  the  war 
as  1888,  and  all  Judicial  sales  made  under  such 
decrees,  must  be  taken  as  made  for  this  currency : 
unless  such  decree  in  plain  terms  directed  other- 
wise. 

a.  Sane— Authority  of  Court  to  Decree  5ales  for  Con- 
federate Money.t— That  the  courts  of  this  Common- 
wealth, duriuff  the  war  bad  the  authority  to  decree 
sales  for  Confederate  money,  and  to  make  invest- 
ments of  funds  under  their  control  in  Confederate 
securities,  is  no  lonsrer  an  open  question.  Trans- 
actions in  Confederate  currency  durinar  the  war, 
and  investments  in  Confederate  securities  (when 
properly  made),  must  now  be  held  to  be  as  valid 
and  bindinir  as  if  made  in  time  of  peace  in  a  sound 
currency. 

3.  Same— Decree  against  Infant— Right  to  Show  Cause 
—What  Cause  May  Be  Shown.t— The  right  of  an 
infant  to  show  cause  against  a  decree  which  affects 
bis  interests,  after  he  arrives  at  age,  must  be 
limited  to  this  extent,  to  show  cause  existing  at 

*For  monographic  note  on  Judicial  Sales,  see  end  of 


tJudlclal  Sales— Authority  of  Court  to  Decree  5alee 
for  Confederate  Money.— For  the  proposition  that 
courts  of  this  commonwealth  had  authority  to  de- 
cree  sales  for  confederate  money  during  the  war, 
see  the  principal  case  cited  in  tbe  following  cases: 
Mead  v.  Jones,  24 Oratt  858;  Wrlghtsman  v.  Bowyer, 
24  Oratt,  435:  Prazler  v.  Frazler,  26  Oratt.  506; 
Crockett  v.  Sexton.  29  Oratt  67. 

$Sale  of  infant's  Lands— Decree  against— Right  to 

Show  Cause— What  Cause  May  Be  Shown.— In  Laf- 

ferty  v.  Lafferty.  42  W.  Va,  783.  26  S.  E.  Rep.  262,  tbe 

third  beadnote  of  tbe  principal  case  was  approved 

.and  followed,  the  court  saying:  "Obviously,  on  an 


tbe  rendition  of  tbe  decree;  and  not  such  as  arose 
afterwards.    The  question  must  always  be,  can 
any  cause  be  sho¥m  why  the  decree  at  the  time  it 
was  rendered,  was  not  a  legal  and  binding  decree. 
4.  Same— Infant's  Lands— Case  at  Bar.— C  dies  in  1868. 
leaving  a  widow  and  children,  some  of  them  in- 
fants.   Dower  is  assigned  to  the  widow;  and  the 
guardian  of  the  Infants  flies  a  bill  for  the  sale  of  the 
interest  in  the  dower  property,  making  the  widow 
and  adalt  children  defendants.    In  March   1868, 
there  is  a  decree  for  a  sale  of  the  whole  property, 
and  the  sale  is  made  and  the  proceeds  invested  in 
Confederate    bonds,   tbe  widow  to  receive  tbe 
interest  during  her  life.    After  the  infants  come 
of  age.  they  seek  to  set  aside  tbe  sale  on  the  ground 
tbat  it  was  not  for  their  interests.    Hsld: 
Same— Same— Rights  of  Purchasers.— if  the  court 
which  pronounced  the  decree  had  Jurisdiction  of 
the  subject  and  tbe  parties;  if  its  proceedings 
were    regular   and    in    accordance   with    the 
requirements  of  law:  and  the  decree  isstistained 
and  justified  by  the  evidence  then  Intro- 
637         duced,  *the  infante  will  not  be  allowed,  as 
against  a  bona  Me  purchaser,  to  go  out  of 
the  record,  to  show  that  upon  facte  and  evente 
arising  subsequent  to  the  rendition  of  tbe  decree, 
their  intereste  were  not  promoted  by  a  sale  of 
their  real  estate. 
8.  Same— Same— Sale  Sustained.— In  this  case  all  the 
papers  in  the  cause  were  destroyed,  except  the 
decrees;  but  the  decrees  showing  by  their  recitals 
that  the  proceedings  had  been  regular,  and  that 
the  court  was  satisfied  the  sale  was  for  the  inter- 
est of  the  infante,  and  the  investmente  and  con- 
veyances having  been  made,  according  to  the 
decree,  tbe  sale  and  inyestmente  will  be  sustained. 

6.  Chancery  Practice— How  Meaning  of  Decree  Ascer- 
tained.!—When  a  doubt  arises  as  to  the  meaning 
and  effect  of  a  decree,  it  may  be  ascertained  by 
reference  to  the  bill  and  other  proceedings,  espe- 
cially where  they  are  referred  to  in  the  decree. 

7.  Appellate  Practice— Appeal— Parties  Standing  on 
Distinct  RIghts-Bffect  of.  i— Where  the  parties  in 
a  cause  stand  upon    distinct    and  unconnected 

application  to  show  cause  against  a  decree,  for  error 
of  law,  we  can  look  into  pleadings  and  evidence,  Just 
as  on  an  appeal,  in  order  to  see  whether  there  is 
error.  But,  though  new  defense  may  be  made 
against  the  decree,  the  cause  shO¥m  against  it  must 
be  cause  existing  at  ite  date,— not  such  as  arises 
afterwards:  tbe  question  being  whether  any  cause 
existing  at  ite  date  shows  tbat  the  decree  ought  not 
to  have  been  pronounced.  Walker's  Ex'or  v.  Page 
21  Gratt.  636." 

For  the  above  proposition  the  principal  case  is 
cited  and  followed  in  the  following  cases:  Zirkle  v. 
McCne,  26  Gratt.  580;  Lancaster  v.  Barton,  OS  Va. 
628,  24  S.  E.  Bep.  261;  Durrett  v.  Davis.  24  Oratt.  806. 

{Chancery  Practice—How  Meaning  of  Decree  Ascer- 
tained.—In  Norvell  v.  L^ssueur,  88  Gratt.  227,  the 
sixth  beadnote  of  the  principal  case  was  approved 
and  followed,  the  court  saying:  "The  decree  simply 
refers  to  the  pleadings.  But  this  court  has  held  that 
the  bill  and  answer  are  parte  of  the  record,  and 
may  be  looked  to  to  explain  the  decree.  Walker's 
Ex'or  V.  Page,  21  Gratt,  686."  See,  in  accord.  Surg- 
ing V.  McDoweU,  80  Gratt.  242,  citing  the  principal 
case. 

■Appellate  Practice— Appeal -Parties  Standing  on 
Same  Rights— Parties  Not  Appealing— Effect  of.— in 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275,  88  S.   B* 


V  R,  21  Gratt— 60 
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grounds,  where  their  rlsrhts  are  separate,  and  not 
equally  affected  by  the  same  dectee  or  judgment, 
then  the  appeal  of  one  will  not  brlnsr  up  for  adju- 
dication the  riarhts  or  claims  of  the  other. 
S.  SMn9— Same— Parties  SUndloff  on  Same  Rights- 
Effect  of.— Where  the  parties  appeallnar  and  the 
parties  not  appeallnar  stand  upon  the  same  ground, 
and  their  rights  are  Involved  in  the  same  ques- 
tion, and  equally  affected  by  the  same  decree  or 
Judgment,  the  court  of  Appeals  will  consider  the 
whole  case,  and  settle  the  rights  of  the  parties  not 
appealing  as  well  as  those  who  bring  their  case  up 
by  appeal. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Richmond,  brought  in 
December  1868,  by  Wm.  M.  Page  and  Emily 
C,  his  wife,  and  George  A.  Thomas  and 
Mary  Eliza,  his  wife,  against  David  N. 
Walker,  ex*or  of  John  S.  Walker,  deceased ; 
John  M.  Otey,  Frederick  Brauer,  Henry 
Metzeger  and  others.  The  case  is  fully 
stated  by  Judge  Christian  in  his  opinion. 

Steger,  for  the  appellants. 

Page  &  Maury  and  John  Dunlop,  for  the 
appellees. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  Circuit  court  of  the  city  of 
Richmond. 

The   facts  disclosed  by  the  record  are  as 

follows : 

Richard   A.    Carrington    died    intestate, 

some  time  during  the  year  1855,  seized 

638      of  a  large  real  estate  in   the  *city   of 

Richmond.     He  left  surviving  him  a 

widow  and  four  children. 

Soon  after  his  death  a  certain  portion  of 
his  real  estate  was,  in  pursuance  of  an 
order  of  .the  court  of  Hustings  of  the  city  of 
Richmond,  assigned  to  his  said  widow  for 
her  dower,  which  is  described  by  the  com- 
missioners who  made  the  assignment  as 
**the  house  and  lot  on  the  west  side  of  Sev- 
enteenth street,  between  Main  and  Cary, 
having  a  front  of  50  feet,  and  now  occupied 
by  Steams  &  Brummel ;    *    *    the  lot    No. 

Rep.  &56,  the  seventh  and  eighth  headnotes  of  the 
principal  case  were  approved  and  followed,  the  court 
saying:  "Where  parties  stand  on  distinct  and  un- 
connected grounds,  and  are  not  equally  affected  by 
the  same  decree  or  judgment,  appeal  by  one  will 
not  bring  up  for  adjadlcation  the  rights  of  others; 
but  where  those  appealing,  and  those  not,  stand  on 
the  same  ground,  and  their  rights  are  involved  in 
the  same  question,  the  whole  case  will  be  considered, 
and  settle  the  rights  of  parties  not  appealing,  as  I 
understand,  if  they  are  involved  In  the  same  ques- 
tion.   Walker  v.  Page,  21  Gratt.  88«." 

For  the  above  proposition  the  principal  case  is 
cited  and  followed  in  the  following  cases :  Morgan  y. 
OhioR.  R.  Co..  39  W.  Va.  17, 19  S.  E.  Rep.  691:  Newman 
V.  Mollohan,  10  W.  Va.  499:  Hall  v.  Bank  of  Va.,  16 
W.  Va.  884;  Burton  v.  Brown,  22  Gratt  17.  and  note: 
Campbell  v.  Campbell.  22  Gratt.  572:  Burkholder  v. 
Ludlam.  80  Gratt  268;  Blackwell  v.  Bragg,  78  Va.  641: 
Saunders  v.  Griggs,  81  Va.  617;  Rorer  v.  Roanoke 
Nat  Bank.  88  Va.  808,  4  S.  E.  Rep.  820:  Nicholson  v. 
Gloucester  Charity  School.  98  Va.  103.  24  S.  E.  Rep. 
899. 


26,  on  Union   street,     *    *    and  the  vacant 
lot  N  on  Valley  street." 

On  the  2d  day  of  March  1863,  R.  M.  Cary, 
who  had  qualified  as  the  guardian  of  two  of 
the  infant  children,  Mary  E*  and  Kmily  C. 
Carrington,  filed  his  bill  in  the  Circuit  court 
of  the  city  of  Richmond,  against  the  widow 
and  heirs  of  the  said  Richard  A.  Carring- 
ton ;  the  two  last  named  beinj^  infants.  The 
bill  and  all  the  other  papers  in  that  suit 
were  destroyed,  except  three  decrees,  which 
have  been  preserved,  and  are  copied  in  the 
record  before  us,  as  exhibits  in  this  suit  by 
the  appellees. 

The  iirst  decree  was  entered  on  the  2d 
March  1863,  and  shows  that  the  g^aardian, 
R.  M.  Cary,  filed  his  bill  ag'ainst  the  widow 
and  heirs  of  the  said  Richard  A.  Carring- 
ton, and  on  his  motion  a  g'uardian  ad  litem 
was  appointed  to  the  infant  defendants,  to 
defend  them  in  this  suit ;  and  the  said  in- 
fant defendants,  by  their  guardian  ad  litem 
as  aforesaid,  the  said  guardian  ad  litem, 
the  said  infants  (who  are  over  the  age  of 
fourteen  years),  and  the  adult  defendants, 
by  counsel,  filed  their  answers  to  the  said 
bill,  to  which  the  plaintiff  replied  g'enerally ; 
and  by  consent  of  parties  the  cause  was 
ordered  to  be  -docketeid.  On  the  9th  March 
1863,  the  following  decree  was  entered: 

'  'This  cause  came  on  this  day  to  be  again 
heard  on  the  bill,  answers,  replications, 
exhibits,'examination  of  witnesses,  and  was 
arg-ued  by  counsel.  On  consideration 
whereof,  the  court  doth  adjudge,  order  and 
decree  that  Geo.  W.  Randolph,  esq.. 
639  who  is  hereby  appointed  a  ^Nx>mmis- 
sioner  for  that  purpose,  shall,  after 
advertising*,  Ac,  &c.,  expose  to  sale  at 
public  auction,  on  the  premises,  to  the 
highest  bidder,  the  dower  estate  of  Mn. 
Louisa  Carring-ton  in  the  bill  mentioned." 
The  decree  then  provides  the  usual  terms 
of  sale  of  real  estate  at  that  time,  and  pro- 
vided that  purchasers  mig^ht  anticipate  the 
payments,  and  pay  the  whole,  or  any  part 
thereof,  in  cash,  when  the  interests  should 
be  rebated. 

The  only  remaining  decree  which  has 
been  pi^eserved,  is  one  entered  on  the  22nd 
May  1863,  in  which  the  cause  came  on  to 
be  heard  on  the  papers  formerly  read,  the 
report  of  Commissioner  Randolph,  with  the 
account  of  sales,  the  two  statements  of  Jno. 
A.  I^ancaster  A  Co.,  the  report  of  the  sur- 
veyor and  the  bond  of  nineteen  thousand 
dollars,  therein  mentioned,  and  with  a  re- 
port filed  on  that  day.  On  consideration 
whereof,  it  was  adjudg-ed  and  decreed  that 
''the  sale  of  the  real  estate  reported  by  the 
said  commissioner  and  the  investment  made 
by  him  be  confirmed."  And  the  commis- 
sioner was  directed  to  convey  the  said  real 
estate  to  the  purchasers  respectively. 

There  are  filed  with  the  bill  of  the  appel- 
lees, two  deeds  executed  by  Geo.  W.  Ran- 
dolph, commissioner,  to  the  purchasers,  as 
directed  by  the  last  recited  decree.  One  of 
these  deeds,  after  reciting  the  decree,  and 
the  sale  made  in  pursuance  thereof,  conveys 
to  Frederick  C.  Brauer  "a  lot  on  the  west 
side  of  17th  street,  between  Main  and  Cary 
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streets,  in  the  city  of  Richmond,  fronting* 
fifty  feet  on  17th  street,  and  running*  back 
one  hundred  and  thirty  feet,  with  a  large 
brick  warehouse  thereon,  formerly  occupied 
by  Stearns  A  Brummel;  the  said  lot  being 
a  part  of  the  dower  estate  of  Mrs.  I^ouisa 
Carringjon."  The  other  deed,  after  like 
recitals,  conveys  to  Henry  Metzger  lot  N, 
by  certain  metes  and  bounds,  the  said  lot 
being*  a  part  of  the  dower  estate  of  Mrs. 
L/Ouisa  Carrington,  the  widow  of  R.  A. 
Carrington,  dec'd. 

The  property  conveyed  to  Bra  uer,  to 

640  wit:  the   warehouse    *and  the   larger 
portion  of  the  lot  on  17th  street,    was 

sold  in  1865,  and  conveyed  by  Bra  uer  and 
wife  to  D.  N.  Walker,  executor  of  John  S. 
Walker,  and  trustee  for  Lucy  W.  Walker  and 
her  children,  and  the  remaining  portion  of 
that  lot  was  sold  and  conveyed  to  John  M. 
Otey  on  the  6th  November  1868. 

In  January  1869,  Emily  C.  Carrington  and 
Mary  Kliza  Carrihgton  (who  were  both  in- 
fants when  the  proceedings  above  referred 
to  were  had  in  the  Circuit  court  of  the  city 
of  Richmond  in  the  year  1863),  having 
arrived  at  age  and  married,  the  one  with 
William  M.  Page,  and  the  other  with  George 
A.  Thomas,  a  bill  was  filed  by  the  said 
William  M.  Page  and  wife,  and  George  A. 
Thomas  and  wife,  against  the  purchasers 
of  the  real  estate  sold  by  George  W.  Ran- 
dolph, commissioner,  and  those  who  claim 
under  said  purchasers  and  in  possession  of 
the  same. 

After  setting  forth  the  proceedings  in  the 
suit  above  referred  to,  the  sale  under  the 
decree  by  George  W.  Randolph,  commis- 
sioner, the  confirmation  of  that  sale  and  the 
investment  of  the  proceeds  in  Confederate 
States  bonds,  they  ask  that  the  sales  may 
be  set  aside,  because  the  commissioner  was 
not  authorized  to  receive  Confederate  cur- 
rency, and  was  not  authorized  to  invest  the 
proceeds  of  sale  in  Confederate  bonds ;  and 
they  insist  "that  the  conveyances  to  the 
purchasers  at  that  sale  were  of  no  binding 
force  or  validity,  as  against  any  of  the  par- 
ties to  said  suit  who  were  entitled  to  said 
real  estate,  except  such  as  were  capable  of 
assenting  thereto;  and  that  at  the  date  of 
said  transactions,  the  female  complainants 
being  both  infants,  were  legally  incapable 
of  assenting  thereto,  and  have,  since  they 
attained  lawful  age,  never  in  any  way  rati- 
fied or  assented  to  the  same ;  without  which 
they  humbly  insist  they  cannot  be  deprived 
of  their  real  estate. ' ' 

The  bill  was  answered  by  the  defendants, 
Metzger,    Brauer,    David  N.   Walker, 

641  trustee    of    Lucy    Walker    and    *her 
children,  and  John  M.  Otey,  and  was 

taken  for  confessed  as  to  the  other  adult 
defendants,  and  came  on  to  be  heard  upon 
the  bill  and  answers  and  examination  of 
witnesses ;  and  the  said  Circuit  court  *  *being 
of  opinion  that  the  decree  of  the  22d  May 
1863,  in  the  bill  mentioned,  confirming  the 
sale  and  directing  conveyances  of  the  real 
estate  as  alleged  in  the  bill,  held  by  the 
defendant,  Louisa  Carrington,  as  her  dower, 
(a  copy  whereof  is  filed  as  an   exhibit    in 


this  cause),  is  not  binding  upon  the  female 
complainants,"  &c.,  it  was  adjudged  and 
ordered  **that  the  said  decree,  so  far  as  it 
was  intended  to  divest  the  rights  and  inter* 
ests  of  the  female  complainants  in  the  said 
real  estate  be  set  aside ;  and  that  the  deed^ 
of  conveyance  made  in  pursuance  of  said 
decree,  so  far  as  they  were  intended  to  con* 
vey  the  rights  and  interests  of  the  female 
complainants,  be  and  the  same  are  hereby 
set  aside  and  annulled,  and  the  said  female 
complainants  are  hereby  declared  to  be  en- 
titled to  the  same  rights  and  interests  in 
the  said  real  estate,  as  they  would  be  enti- 
tled to  respectively  if  said  sales  and  con- 
veyances had  never  been  made. 

It  is  from  this  decree  that  an  appeal  has 
been  allowed  to  this  court. 

It  will  be  observed  that  the  plaintiffs  in 
their  bill  place  their  claim  for  relief  upon 
two  grounds :  1st.  That  Commissioner  Ran" 
dolph  was  not  authorized  to  sell  and  convey 
the  real  estate  in  which  they  had  a  rever- 
sion, for  Confederate  money,  and  had  no 
authority  to  make  for  them  an  investment 
in  Confederate  bonds;  and  2d.  That  if  such 
proceedings  were  binding  upon  those  who 
assented  to  them,  being  of  lawful  age,  they 
were  not  bound  by  them,  because  they  were 
infants;  and  having  now  attained  lawful 
age,  they  may  now  impeach  the  validity  of 
the  judicial  proceedings  which  divested 
them  of  their  real  estate  without  their  con- 
sent. These  are  the  grounds  taken  by  the 
plaintiffs  in  their  bill.  There  are 
642  other  ♦grounds  urged  in  argument  in 
this  court,  which  will  be  fully  consid- 
ered presently. 

The  decree  directing  a  sale  was  pro- 
nounced by  the  Circuit  court  of  the  city  of 
Richmond,  on  the  9th  day  of  March  1863. 
At  that  time,  the  fact  that  Confederate 
States  treasury  notes  was  the  only  currency 
in  circulation  in  this  State,  is  so  notorious, 
that  if  there  was  no  proof  on  the  subject,  in 
the  record,  it  might  be  taken  notice  of  judi- 
cially, by  this  court,  as  a  matter  of  current 
public  history.  And  all  decrees  pronounced 
by  the  courts  of  this  Commonwealth  for 
the  sale  of  property  at  as  late  a  period  of 
the  war  as  the  year  1863,  and  all  judicial 
sales  made  under  such  decrees,  must  be 
taken  to  be  rendered  and  made  for  the  cur- 
rency which  then  constituted  the  only  cir- 
culating medium  of  the  country,  unless  such 
decree  in  plain  terms,  directed  otherwise. 

It  is  impossible  to  conceive  that  the  able 
and  experienced  judge  who  entered  the  de- 
cree referred  to,  intended  that  the  commis- 
sioner he  appointed  to  execute  his  decree 
should  sell  the  property  for  any  other  cur- 
rency than  that  which  was  the  only  circu- 
lating medium.  There  was  nothing  in  the 
terms  of  the  decree  to  show  such  a  purpose. 
It  directed  its  commissioner  to  sell  the 
property  at  public  auction  to  the  highest 
bidder,  ** requiring  cash  sufficient  to  defray 
the  expenses  of  sale,  and  negotiable  notes 
well  endorsed,  payable  in  six,  nine  and 
twelve  months,  for  the  remainder;"  and 
allowed  the  purchaser  to  anticipate  the  pa3-- 
ments,    and   pay   the   whole  amount  of  the 
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purchase  money  in  cash.  By  the  express 
terms  of  this  decree,  the  commissioner  was 
fully  authorized  to  receive  the  purchase 
money  in  Confederate  States  treasury  notes. 
That  the  courts  of  this  Commonwealth  dur- 
ing the  war  had  the  authority  to  decree  sales 
for  Confederate  money,  and  to  make  invest- 
ments of  funds  under  their  control  in  Con- 
federate securities  is  no  longer  an  open 
question.  It  is  definitively  settle  by  legis- 
lative enactment,  by  repeated  deci- 
643  sions  of  this  court  recognizing  *the 
validity  of  such  decrees  and  invest- 
ments, and  by  the  Supreme  Court  of  the 
United  States.  Transactions  in  Confeder- 
ate currency  during  the  war,  and  invest- 
ments in  Confederate  securities  (when 
properly  made),  must  now  be  held  to  be  as 
valid  and  binding  as  if  made  in  times  of 
peace  in  a  sound  currency.  To  hold  such 
transactions  null  and  void  would  unsettle 
half  the  titles  to  real  estate  throughout  the 
Commonwealth,  and  would  beget  universal 
discord,  confusion  and  chaos. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellees,  that  when  the  decree  was 
entered  the  plaintiffs  in  this  suit  were  in- 
fants, and  that  they  now  have  the  right  to 
show  cause  against  the  decree  of  March 
9th,  1863 ;  and  that  they  now  have  the  right 
to  show  that  this  decree  was  not  warranted, 
because  it  was  not  to  the  interest  of  the 
infants  that  the  real  estate  should  have 
been  sold  at  the  time  the  said  decree  was 
rendered. 

The  right  of  an  infant  to  show  cause 
against  a  decree  which  affects  his  interests, 
after  he  arrives  at  age,  must  be  limited  to 
this  extent,  to  show  cause  existing  at  the 
rendition  of  the  decree;  and  not  such  as 
arose  afterwards. 

The  question  always  must  be,  can  any 
cause  be  shown  why  the  decree,  at  the  time 
it  was  rendered,  was  not  a  legal  and  binding 
decree?  In  this  case  it  is  proposed  to  show 
by  the  infants,  after  they  arrive  at  age, 
that  it  was  not  to  their  interest  to  sell  the 
real  estate  in  the  decree  mentioned,  and 
that,  therefore,  the  court  was  not  warranted 
in  decreeing  the  sale.  And  it  is  urged  that 
it  did  not  promote  the  interests  of  the  in- 
fants, because  the  land  sold  was  a  reversion 
expectant  on  the  expiration  of  their  moth- 
er's dower  estate;  that  such  sale  was  to  the 
widow's  benefit,  but  not  the  infants' ;  that 
it  secured  to  her  a  larger  income  than  the 
rental  value,  but  was  a  sacrifice  of  their 
reversionary  interest,  and  a  total  loss  to 
them  of  real  estate  worth  $10,000  and  up- 
wards in  gold. 

It  is  to  be  observed,  that  the  juris- 
644  diction  of  the  court  *and  the  reg- 
ularity of  the  proceedings  are  not 
questioned ;  nor  is  it  pretended  that  there  is 
any  error  upon  the  face  of  the  record,  or  that 
the  case  made  by  the  record  did  not  warrant 
the  decree. 

But  the  stress  of  the  argument  is,  that  the 
interest  of  the  infants  was  not  promoted  by 
the  sale,  because  the  sale  was  made  for 
Confederate  currency,  and  because  the  pro- 
ceeds of  sale  were  invested  by  the  court  for  | 


the  infants  in  Confederate  securities.  This 
argument  is  not  based  upon  the  evidence 
before  the  court  at  the  time  the  decree  was 
entered  for  a  sale  of  the  property ;  is  not 
made  in  the  light  of  the  facts  then  exist- 
ing and  proved  before  the  court,  but  upon 
facts  existing  subsequent  to  the  decree,  and 
in  the  light  of  events  that  happenM  after- 
wards. It  is  easy  to  show  now,  after  the 
close  of  the  war,  after  Confederate  currency 
and  Confederate  securities  have  perished, 
that,  as  subsequent  events  have  transpired, 
the  interests  of  the  infants  have  not  been 
promoted  by  a  sale  of  their  real  estate. 
And  if  such  considerations  could  govern  the 
adjudications  of  this  court,  then  every  sale 
of  real  estate  in  which  infanta  were  inter- 
ested, made  under  decrees  of  courts  daring 
the  war,  must  be  vacated  and  annulled :  for 
in  every  case,  as  events  have  happened, 
their  interests  cannot  be  said  to  have  been 
promoted  by  a  sale  of  their  real  estate. 

This  very  state  of  things  strongly  illus- 
trates the  necessity  and  wisdom  of  the  rale, 
that  the  privilege  accorded  to  the  infant  to 
show  cause   against  a   decree  disposing  of 
his  real  estate,  is  limited  to  a   cause   exist- 
ing at  the  time  the  decree  was  pronounced. 
He  may  show  cause  within  six  months  after 
attaining   full  age,    against  a  decree  in  i 
suit,  to  which  he   was  a  party  as  an  infant 
But  what  cause  can  be  shown  to  entitle  him 
to  vacate  the  decree?    Can  he  show  that  in 
the  light  of  subsequent  events  it  has  turned 
out  that   his  interests   have  not   been  pro- 
moted  by  a   sale  of  his  real  estate? 
645      Can   he,    upon   arriving   at  age,  *in- 
troduce    evidence     to   contradict  the 
evidence   upon    which    the   court  acted   in 
deciding  that  his   interests   would    be   pro- 
moted  by    a    sale?    Will    he   be  permitted, 
years  after  the  decree  has  been  -pronounced 
by  a  court  of  competent  jurisdiction,  under 
regular  proceedings,  upon  satisfactory  evi- 
dence, and  when  the  property  has  for  years 
been  in  the  hands  of  a  bona  fide  purchaser, 
to  show,  not  that  the  case  made  by  the  rec- 
ord did  not  warrant  the  decree,    but   that 
upon  evidence   taken   long  afterwards,  and 
in  the  light  of  facts,  not  as  they  existed  at 
the  time  of  the  decree  complained    of,  but 
in  the  light  of  subsequent  events  the  decree 
was    not  warranted?    And   especially  when 
these  subsequent  events  were  the  results  of 
civil  and  political  revolutions,    over  which 
the  parties  and  the  courts  of  chancery  had 
no  control,  and  could  not  possibly  foresee? 
Certainly    the  infant,   upon   arriving   at 
age,  can  show  no  such  cause  as  this,  to  en- 
title him  to  vacate  a  decree   made    against 
him  while  an  infant.     He   may  show   error 
upon    the  face    of   the   record;  or   he   may 
show  that  the  court  had  no  jurisdiction  to 
enter   the  decree;  or  if  it  had  jurisdiction, 
that  the  proceedings  were  irregular  and  not 
binding  upon  the  parties ;  or  he  may   show 
that   the   case  made   by  the  record  did  not 
warrant  the  decree.     But  whatever  cause  he 
may    properly   show,    he   certainly    cannot 
reopen  the  case,  and  introduce  evidence  to 
contradict   that   already    given   and    acted 
upon  by  the  court   that  entered  the  decree. 
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If  the  court  which  xnronounced  the  decree 
had  jurisdiction  of  the  subject  and  the  par- 
ties ;  if  its  proceedings  were  regular  *and  in 
accordance  with  the  requirements  of  law ; 
and  the  decree  is  sustained  and  justified  by 
the  evidence  then  introduced,  the  infant 
will  not  be  allowed,  as  against  a  bona  fide 
purchaser,  to  go  out  of  the  record  to  show 
that,  upon  facts  and  events  arising  subse- 
quent to  the  rendition  of  the  decree,  his  in- 
terests were  not  promoted  bj  a  sale  of  his 
real  estate. 

To    establish    a    contrary    doctrine 

646  would  in  effect  defeat  *the  very  object 
of  the  law,  and  effectually  prevent  the 

sale  of  any  real  estate  belonging  to  infants. 

For  who  would  purchase,  at  a  judicial 
sale,  real  estate  belonging  to  infants,  if 
their  title  could  be  destroyed  years  after- 
wards by  the  introduction  of  evidence  to 
contradict  that  upon  which  the  decree  was 
based?  How  could  a  purchaser  ever  know 
when  a  decree  was  valid  and  binding ;  for 
it  would  be  simplv  impossible  for  him  to 
conjecture  what  evidence  might  be  hunted 
up  to  contradict  the  evidence  upon  which 
the  decree  was  founded. 

In  the  case  before  us  the  record  of  the 
proceedings  have  been  destroyed,  except  the 
decrees  before  referred  to.  But  in  the  de- 
cree directing  the  sale,  the  cause  came  on  to 
be  heard  upon  the  bill,  answers,  replica- 
tions, exhibits  and  examination  of  wit- 
nesses. We  are  not  informed  what  was  the 
testimony  before  the  Circuit  court  of  the 
city  of  Richmond,  to  show  that  the  inter- 
ests of  the  infants  would  be  promoted  by  a 
sale  of  the  real  estate  in  the  proceedings 
mentioned ;  but  we  are  bound  to  xnresume 
that  the  evidence  was  of  such  a  character  as 
to  satisfy  the  intelligent,  careful  and  experi-* 
enced  judge  who  entered  the  decree  for  sale, 
that  the  interest  of  the  infants  would  be  pro- 
moted by  that  sale.  It  is  worthy  of  remark, 
too,  that  the  mother  of  these  infants  was  a 
party  to  the  suit  in  which  the  decree  was  en- 
tered, that  the  infants  were  represented  by  a 
guardian  ad  litem,  and  all  of  the  parties 
represented  by  counsel  distinguished  for 
his  professional  and  personal  integrity, 
who  was  the  commissioner  that  made  the 
sale,  and  invested  the  proceeds  under  the 
order  of  the  court.  It  is  to  be  presumed, 
then,  that  the  interests  of  the  infants  were 
well  considered,  and  that  under  the  circum- 
stances which  then  surrounded  the  transac- 
tion, and  in  the  light  of  the  events  then 
transpiring,  the  court  was  satisfied  upon  the 
evidence  then  before  it,  **that  the  interest  of 
the  infant  defendants  would  be  promoted" 
by  a  sale  of  the  real  estate.  It  is  true,  that 
subsequent  events  caused  the  sacrifice 

647  of  *the  property,  and  total  loss  of  the 
investment   made   for   their    benefit; 

but  these  were  events  beyond  all  mortal 
prescience,  and  could  not  be  anticipated. 
If  the  Confederacy  had  been  a  success,  then, 
in  point  of  fact  the  sale  and  investment 
would  have  **  promoted  the  interests  of  the 
infant  defendants;"  for  they  would  have 
found  themselves  in  possession  of  property 
Of  double  the  value  of  that  which  was  sold. 


It  was  their  misfortune  that  their  prop- 
erty was  sold  and  the  proceeds  invested  in 
what  has  proved  utterly  worthless.  But  the 
sale  was  decreed,  and  the  investment  made 
by  a  court  of  competent  jurisdiction,  upon 
lawful  and  regular  proceedingis,  and  the 
real  estate  has  passed  and  the  title  vested 
in  bona  fide  purchasers  who  were  only  bound 
to  see  that  all  the  parties  necessary  to  con- 
vey the  title  were  before  the  court,  and  that 
the  sale  was  in  accordance  with  the  decree. 
Their  title  cannot  now  be  divested  by  show- 
ing, that  by  events  subsequent  to  that  de- 
cree, it  has  turned  out  that  the  interests  of 
the  infants  were  not  promoted  by  the  sale. 

I  proceed  now  to  notice  briefly  another 
ground  upon  which  the  decree  of  the  court 
below  is  sought  to  be  maintained.  It  was 
not  taken  in  the  bill  or  in  the  pleadings  in 
the  cause,  but  was  relied  upon  with  much 
confidence  by  the  learned  counsel  for  the  ap- 
pellee in  their  argument  before  this  court. 
It  is  now  insisted,  for  the  first  time,  that 
the  fee  simple  in  the  real  estate  referred  to, 
was  not  decreed  to  be  sold  by  the  decree  of 
March  9th,  1863,  but  only  the  life  estate  of 
Mrs.  Louisa  Carrington.  The  decree  directs 
Geo.  W.  Randolph,  esq.,  who  was  appointed 
a  commissioner  for  the  purpose,  *  *to  expose 
to  sale  at  public  auction,  on  the  premises, 
to  the  highest  bidder,  the  dower  estate  of 
Mrs.  Ivouisa  Carrington  in  the  bill  men- 
tioned. * '  It  will  be  remembered  that  the  bill 
in  the  suit  of  Carrington  v.  Carrington  has 
been  destroyed.  If  it  were  in  existence,  it 
could  certainly  be  looked  to  to  ascertain  the 
effect  and  meaning  of  the  decree ;  but 
648  it  is  manifest  ^from  the  papers  in  said 
suit,  which  have  been  preserved,  that 
the  words  **the  dower  estate  of  Mrs.  Louisa 
Carrington,"  must  be  taken  as  a  descrip- 
tion of  the  property  which  had  been  as- 
signed to  Mrs.  Carrington  as  her  doWer. 

In  the  first  place,  the  bill  was  filed  by  the 
guardian  of  Mary  B.  and  Emily  C.  Car- 
rington, infants  over  the  age  of  fourteen 
years,  against  the  said  infants  and  their 
mother,  Louisa  Carrington,  George  M.  Car- 
rington, George  W.  Jones,  and  Louisa,  his 
wife,  who  were  all  of  the  heirs  of  the  late 
Richard  A.  Carrington.  We  can  only  gather 
the  objects  of  the  bill  from  the  proceedings ; 
and  it  is  obvious  that  that  object  was  to 
have  the  interest  of  the  infant  defendants, 
Mary  E.  and  Emily  C.  Carrington,  in  real 
estate  sold.  It  could  not  have  been  to  sell 
the  dower  interest  of  the  defendant,  Louisa 
Carrington,  for  with  that  the  plaintiff, 
who  was  the  guardian  of  the  infants,  had 
nothing  whatever  to  do,  nor  was  it  neces- 
sary to  invoke  the  aid  of  a  court  of  Chanr 
eery  to  sell  her  dower  interest. 

On  the  22d  of  May  1863,  the  cause  came  on 
again  to  be  heard  upon  the  report  of  Com- 
missioner Randolph,  with  the  account  of 
sales,  the  two  statements  of  John  A.  Lan- 
caster &  Co. ,  the  report  of  the  surveyor,  and 
the  bond  of  $19,000.  When  the  court  decreed 
that  the  sale  of  the  real  estate  (not  of  the 
dower  interest  therein),  reported  by  said 
commissioner,  and  the  investments  made  by 
him,  be  confirmed,  and  directed  a   convey- 


949 


21  QRATT. 


Virginia  Rbports,  Annotatbd. 


640,  650.  661 


ance  of  the   said   real  estate  to   the    pur- 
chasers. 

The  records  still  preserved  show  the  in- 
vestments in  this  suit  to  consist  of  two  bonds 
of  the  Confederate  States,  one  for  $19,000, 
the  other,  for  $1,300,  payable  to  Georg^e  W. 
Randolph,  commissioner,  interest  to  Mrs. 
l/ouisa  Carrinf^ton  for  life,  afterwards,  as 
the  court  may  direct.  I  think  this,  of  it- 
self, would  conclusively  show  that  the  whole 
fee  simple  in  the  property  was  sold,  and  not 
merely  Mrs.  Carrington's  dower  in- 
649  terest;  for  in  that  *case  she  would 
have  been  absolutely  entitled  to  the 
whole  funds.  But  in  addition  to  this,  the 
deeds  executed  by  Commissioner  Randolph 
to  the  purchasers  convey  to  them  the  lots  by 
metes  and  bounds,  and  not  the  dower  inter- 
est of  Mrs.  Carrington  in  those  lots. 

I  think,  therefore,  it  is  evident  that  the 
term,  *  Mower  estate,"  was  used  in  the  said 
decree  to  describe  the  property  to  be  sold, 
and  not  the  interest  in  that  property.  The 
term  **dower  estate"  was  employed  for 
brevity,  to  desij^nate  the  particular  part  of 
the  estate  of  Richard  A.  Carrington,  which 
was  ordered  to  be  sold. 

This  is  the  obvious  meaning  of  the  decree 
gathered  from  all  the  proceedings,  and  this 
is  its  plain  meaning  as  understood  by  the 
appellees  when  they  filed  their  bill.  The 
point  is  made  for  the  first  time,  in  argu- 
ment of  the  learned  counsel  here,  and  is  an 
argument  growing  out  of  the  pressing  exi- 
gencies of  their  <:ase.  But  superadded  to  all 
this  is  the  direct  evidence  of  the  auctioneer, 
W.  Goddin,  who  sold  the  property,  that  the 
fee  simple  and  not  the  dower  was  sold,  to- 
gether with  the  pregnant  fact  that  George 
W.  Carrington  and  George  W.  Jones  and 
wife,  who  were  the  adult  parties  to  the  suit 
of  ** Carrington  v.  Carrington,"  have  never 
asserted  any  claim  whatever,  for  their  re- 
mainders in  fee  to  said  property. 

It  is  clear  that  where  a  doubt  arises  as  to 
the  meaning  and  effect  of  a  decree,  it  may 
be  ascertained  by  reference  to  the  bill  and 
other  proceedings,  particularly  where  these 
are  referred  to  in  the  decree  itself.  look- 
ing to  the  proceedings  and  the  papers  in  the 
cause  which  have  been  preserved  from  de- 
struction, I  am  of  opinion  that  the  decree 
of  the  9th  March  1863,  directed  a  sale  of  the 
fee  simple  of  the  real  estate  in  which  Mrs. 
Louisa  Carrington  had  been  assigned  her 
dower,  and  that  the  title  acquired  by  the 
purchasers  is  a  complete  and  perfect  title, 
of  which  they  cannot  now  be  divested  at  the 
suit  of  the  appellees. 

,  I  am,  therefore,  of  opinion  that  the 
650  decree  of  the  *Circuit  court  of  the  city 
of  Richmond,  pronounced  on  the  10th 
day  of  December  1869,  should  be  reversed, 
and  the  bill  of  the  appellees  should  be  dis- 
missed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

After  the  opinion  in  this  case  had  been 
delivered,  and  the  decree  dismissing  the 
bill  generally  had  been  entered,  those  of 
the  appellees  who  had  been  plaintiffs  in  the 
court  below,  moved  the  court  to  modify  the 


decree,  so  as  to  leave  the  decree  of  the  Cir- 
cuit court  as  to  the  defendant,  Metzger,  a 
purchaser  at  the  sale  by  the  commissioner, 
of  one  of  the  lots  sold,  in  force ;  Metzger 
not  having  appealed  from  that  decree. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

After  the  opinion  in  this  case  was  deliv- 
ered, and  the.  order  entered,  reversing  the 
decree  of  the  court  below,  and  dismissing 
the  bill,  Messrs.  Maury  and  Dun  lop,  of 
counsel  for  the  appellee,  moved  the  court  to 
amend  the  order,  so  that  the  bill  should  not 
be  dismissed  as  to  Henry  Metzger,  one  of  the 
defendants  in  the  suit  in  the  Circuit  court.' 
It  is  now  insisted  that  the  decree  of  the 
said  Circuit  court  ought  not  to  be  reversed 
as  to  him,  because  he  did  not  appeal  from 
the  said  decree. 

The  act  of  the  General  Assembly,  ap- 
proved June  23d,  1870,  entitled  *'an  act  to 
amend  the  provisions  of  the  Code  in  regard 
to  the  Supreme  court  of  appeals,  so  as  to 
make  them  conform  to  the  new  constitu- 
tion," contains  among  others,  the  following 
provision :  *  *|  12.  Every  appeal, writ  of  error, 
or  supersedeas,  shall,  when  it  is  to  or  from 
a  judgment,  decree,  or  order  of  any  county 
court,  be  docketed  in  the  Circuit  court 
which  has  jurisdiction  over  such  county; 
and  when  it  is  to  or  from  a  judgment,  de- 
cree, or  order  of  any  other  court,  be  dock- 
eted in  the  court  of  Appeals.  The 
651  clerk  of  the  court  *wherein  it  is  dock- 
eted, shall  issue,  a  summons  against 
the  parties  interested,  other  than  the  peti- 
tioners, that  they  may  be  heard,  and  also 
issue  any  supersedeas  which  may  be 
awarded."  Under  this  provision  of  the 
statute,  Metzger,  who  was  a  co-defendant 
with  Walker's  ex' or  and  Otey  and  wife,  was 
before  this  court  as  one  of  the  appellees. 

Among  the  rules  adopted  by  this  court  is 
the  following:  **Rule  IX.  In  any  appeal, 
writ  of  error,  or  supersedeas,  if  error  is  per- 
ceived against  any  appellee  or  defendant, 
the  court  will  consider  the  whole  record  as 
before  them,  and  will  reverse  the  proceed- 
ings either  in  whole  or  in  part,  in  the  same 
manner  as  they  would  do  were  the  appellee 
or  defendant  to  bring  the  same  before  them, 
either  by  appeal,  writ  of  error,  or  superse- 
deas, unless  such  error  be  waived  by  the 
appellee  or  defendant ;  which  waiver  shall 
be  considered  a  release  of  all  error  as  to 
him." 

It  is  not  pretended  that  there  was  any 
waiver  operating  as  a  release  of  error  as  to 
the  appellee,  Metzger.  But  it  is  urged,  that 
inasmuch  as  he  did  not  unite  in  the  appeal, 
the  bill  ought  not  to  be  dismissed  as  to  him ; 
but  that  he  is  still  bound  by  the  decree  of 
the  said  Circuit  court.  That  decree  set 
aside  and  annulled  a  sale  of  real  estate, 
and  the  conveyances  made  under  it,  by 
authority  of  the  decree  made  by  the  same 
court  (but  not  the  same  judge),  in  March 
1863. 

Metzger  was  a  purchaser  of  a  part  of  that 
real  estate  made  at  the  same  sale,  by  the 
same  commissioner  under  said  decree,   at 
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which  and  from  whom  Brauer,  the  vendor 
of  Otey  and  Walker,  was  a  purchaser. 

This  court  having  reversed  the  decree  of 
the  said  Circuit  court,  annulling  the  said 
sale,  and  setting  aside  the  conveyances 
under  it,  has,  in  effect,  affirmed  that  the 
said  sale  and  conveyances  were  lawfully 
and  regularly  made,  and  conferred  upon  the 
purchasers  under  it  a  valid  and  legal 
title. 

652  *If  the  decision   in   this  case  had 
been   based   upon   the   ground  alone, 

that  Otey  and  wife,  and  Walker's  ez' or  were 
bona  fide  purchasers  without  notice,  while 
Metzger  could  not  claim  upon  the  same 
ground,  then  there  might  be  some  reason 
:for  the  motion  urged  by  the  appellee's  coun- 
sel. But  this  court  having  decided  that  the 
decree  of  March  1863,  was  a  valid  decree, 
made  by  a  court  of  competent  jurisdiction, 
and  binding  on  the  infant  defendants;  and 
that  the  purchasers  under  said  decree  ob- 
tained a  valid  title,  Metzger,  the  party  not 
appealing,  stood  on  the  same  ground  with 
the  parties  who  appealed,  and  their  rights 
were  all  involved  in  the  same  question,  and 
equally  affected  by  the  decree.  There  was 
a  common  ground  of  defence  upon  which 
all  the  parties  stood,  and  the  appeal  of  any 
one  of  them  necessarily  brings  under  review 
the  propriety  of  the  whole  decree,  and  de- 
volves upon  this  court  the  duty  of  correct- 
ing and  reversing  it  in  favor  of  Metzger, 
as  well  as  of  the  other  defendants,  who  ap- 
pealed from  the  decree.  The  statute  de- 
clares that  where  this  court  shall  reverse 
the  decision  of  an  inferior  court,  *4t  shall 
enter  such  judgment,  decree,  or  order  as  the 
court,  whose  error  is  sought  to  be  corrected, 
ought  to  have  entered,"  and  this  court  be- 
ing of  opinion  that  the  decree  of  the  said 
Circuit  court  was  erroneous  in  annulling 
and  setting  aside  the  sales  under  the  decree 
of  March  1863,  and  thereby  declaring  that 
said  decr^  was  valid,  and  that  the  sales 
made  under  it  conferred  a  good  title  upon 
the  purchasers,  can  of  necessity  enter  no 
other  decree  than  one  dismissing  the  bill, 
which  is  the  decree  that  the  said  Circuit 
court  ought  to  have  entered.  And  the  bill 
must  be  dismissed  as  to  all  the  defendants 
whose  rights  are  equally  affected  by  the  de- 
cree reversed. 

The  rule  established    by   the   practice  and 

decisions  of  this  court  may   be  stated  to  be 

this:  where  the  parties  stand  upon  distinct 

and  unconnected  grounds,  where  their  rights 

are   separate,  and  not  equally  affected 

653  by  the  *same  decree  or  judgment,  then 
the  appeal  of  one  will  not  bring  up  for 

adjudication  the  rights  or  claims  of  the 
other.  Tate  v.  I^iggat  &  Matthews,  and 
lyiggat  &  Matthews  v.  Morgan,  2  Leigh,  84, 
107.  But  where  the  parties  appealing,  and 
the  parties  not  appealing,  stand  upon  the 
same  ground,  and  their  rights  are  involved 
in  the  same  question,  and  equally  affected  by 
the  same  decree  or  judgment,  this  court 
will  consider  the  whole  case,  and  settle  the 
rights  of  the  parties  not  appealing,  as  well 
as  those  who  bring  their  case  up  by  appeal. 
Irewis  V.  Thornton,  6  Munf .  87,  97 ;  Lenows 


V.  Lenow,  8  Gratt.  349;  Liggat  &  Matthews 
V.  Morgan,  2  Leigh,  84;  Purcell  v.  Mc- 
Cleary,  10  Gratt.  246. 

For  the  reasons  above  stated,  the  motion 
of  the  appellee's  counsel  in  this  case  must 
be  overruled. 

Decree  of  the  Circuit  court  reversed ;  and 
the  bill  dismissed  as  to  all  the  parties. 
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L  DBHNmON. 

A  judicial  sale  is  one  which  is  made  by  a  court  of 
competent  Jurisdiction  in  a  pending  suit  through 
its  authorized  affent  Terry  t.  Coles,  80  Va.  086; 
Alexander  r.  Howe.  86  Va.  106,  7  S.  E.  Rep.  848:  Hess 
▼.  Rader,  26  Oratt  746;  Palmer  v.  Oarland.  81  Va.  444. 

II.  WHAT  CONSTITUTES  A  JUDICIAL  SALE. 

Will  appointed  a  commissioner  to  sell  land  at  public 
auction,  but  he  is  not  to  act  under  the  decree  until 
he  ffives  bond.  etc..  faithfully  to  perform  this  and 
any  future  decrees  made  in  the  cause.  He  does  not 
execute  the  bond,  but  he  sells  the  land  at  private 
sale  to  H  which  he  reports  to  the  court  The  court 
confirms  the  sale,  and  directs  him  to  collect  the 
money  and  invest  it;  and  H  pays  him  the  whole 
purchase  money;  only  a  part  of  which  he  invests, 
and  dies  insolvent    Held^ 

The  sale  having  been  made  by  a  commissioner 
under  a  decree  of  the  court  and  that  sale  having 
been  confirmed  by  the  court  it  is  a  Judicial  sale. 

Whether  made  at  public  or  private  sale,  it  only 
becomes  a  sale  at  all,  when  confirmed  by  the  court 
that  constitutes  such  sale  a  Judicial  sale.  Hess  v. 
Rader,  86  Oratt  746. 


For  the  distinction  between  a  judicial  and  private 
sale,  see  Christian  v.  Cabell.  22  Oratt  88:  Ware  v. 
Starkey.  80  Va.  191. 

111.  JURISDICTION  OP  COURT. 

A.  OP  SUBJECT-MATTER.  — A  court,  in  a  suit 
properly  therein,  may  make  a  decree  or  order  for 
the  sale  of  property  in  any  part  of  the  state.  Va. 
Code  1887,  S  8807;  W.  Va.  Code,  ch.  182. 1 1. 

Jurisdiction  of  the  person  as  well  as  of  the  subject- 
matter  are  pre-requisites  and  must  exist  before  the 
court  can  render  a  valid  judgment  or  decree,  and  if 
either  of  these  is  wanting  all  Judicial  proceedings 
are  void.  The  notice  by  publication  against  a  non- 
resident defendant  prescribed  by  the  statute,  is  In 
the  nature  of  a  substituted  process  and  must  be  duly 
published  before  the  court  can  acquire  full  jurisdic- 
tion to  make  any  order  or  decree  affecting  a  defend- 
ant or  disposal  of  the  attached  property,  and  as  to 
persons  who  cannot  legally  see  or  obey  It  such 
publication  is  without  any  effect  whatever.  Jndidal 
proceedings,  during  the  late  war.  taken  within  the 
Union  lines  against  defendants,  who  were  absent  in 
the  Confederate  lines  and  who  did  not  appear  to 
have  any  notice  other  than  publication  in  the  news- 
paper which  they  could  not  lawfully  see.  are  abso. 
lutely  void.    Haymond  v.  Camden,  89  W.  Va.  180. 

If  the  court  has  Jurisdiction  of  the  partie*  and  the 
subject-matter,  its  decree,  though  erroneous.  Is 
binding  until  reversed,  even  though  It  had  no  juito- 
diction  to  entertain  the  -suit  Peirce  v.  Graham.  86 
Va.  227.  7  S.  E.  Rep.  180. 

It  is  well  settled  that  the  courts  of  this  state  are 
without  jurisdiction  to  sell  and  convey  land  situated 
beyond  the  limits  of  the  state.  Gibson  v.  Burgess. 
88  Va.  680:  Poindezter  v.  Burwell.  88  Va.  807. 

A  Judgment  or  decree  of  a  court  of  another  state 
has  no  effect  to  pass  title  to  or  affect  land  In  this 
state,  nor  can  a  sale  or  conveyance  under  It  by  a 
trustee  or  commissioner  appointed  by  it  do  so.  Wil- 
son V.  Braden  (W.  Va.),  86  S.  E.  Rep.  867. 

A  trustee  appointed  or  substituted  by  a  court  of 
another  state  has  no  power  as  snch  to  convey  land 
in  this  state.  Wilson  v.  Braden  (W.  Va.),  86  S.  E. 
Rep.  807. 

When  a  conveyance  of  land  made  by  a  special 
commissioner  under  a  sale  under  a  decree  of  a  coort 
is  offered  in  evidence  to  pass  title,  it  must  be  accom- 
panied by  either  the  whole  record  of  the  cause,  or 
enough  to  show  that  the  parties  holding  title, 
affected  by  the  deed,  and  also  the  land  it&elf.  were 
before  the  court,  and  that  it  was  decreed  to  be  sold, 
and  was  sold,  and  the  sale  confirmed  by  the  court 
and  that  authority  was  given  by  the  decree  to  the 
commissioner  to  make  the  conveyance.  The  recital 
in  the  deed  of  these  important  facts  is  no  evidence 
of  them,  against  strangers  to  the  deed,  contesting 
its  effect  Wilson  v.  Braden  (W.  Va.).  86  S.  B.  Rep. 
867. 

Where  in  a  chancery  suit  land  was  sold,  and  the 
sale  confirmed,  and  a  rule  issued  against  the  pur- 
chaser to  8how  cause  why  the  land  should  not  be 
resold,  to  which  rule  the  purchaser  answers,  and 
the  evidence  to  overrule  and  support  his  answer  is 
all  taken,  and  the  plaintiff  In  the  original  cause  then 
dies,  and  the  court  the  original  cause  not  having 
been  revived,  enters  a  decree  on  the  proceedings 
under  tbe  rule,  it  was  held,  that  the  court  had  juris- 
diction to  render  such  decree.  Crislip  v.  Cain.  18  W. 
Va.4S8. 

Taxes  Illegally  Assessed— Sale.— Where  the  assess- 
ment of  a  tract  of  land  for  taxation  Is  Illegal,  a  tale 
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of  sucli  tract  of  land,  made  by  tlie  sherifl  for  non- 
payment of  the  tax  so  assessed.  Is  void.  For  there 
can  be  no  valid  sale  made  by  a  sheriff  of  a  tract  of 
land  as  dellnqnent  for  the  non-payment  of  taxes 
where  there  has  been  no  leval  assessment  of  snch 
taxes.  Cnnninffham  ▼.  Brown.  80  W.  Va.  688>  20  S.  B. 
Rep.  615. 

B.  OP  THE  PARTIES.— The  conrt  of  equity  may 
compel  parties  residing-  within  its  Jurisdiction  to 
account  for  any  lands  in  another  state  descended  to 
them  as  heirs,  as  a  trust  subject  for  the  payment  of 
the  debts  of  their  ancestor.  Dickinson  t.  Hoomes, 
80ratt.'858:  Barker  ▼.  Buckland,  28  Gratt  86a 

Where  Owner  Wes  Not  SHDmoned— Decree  ef  Sale 
Void.— If  the  court  of  equity  make  an  order  to  sell 
real  estate  when  it  has  no  jurisdiction  to  make  such 
order,  the  owner  of  such  real  estate  not  havlnflr  been 
summoned,  the  appellate  court  will  reverse  the 
decree  in  Mo,  as  also  the  order  confirming'  the  sale 
made  under  such  decree.  Camden  r.  Raymond,  9 
W.  Va.680. 

IV.  NBCBSSARV  PARTlBd  TO  SALB  OP  LANDS. 
A.  WHO  ABB  NECESSARY  PARTIES. 

1.  PBBSOHS   BKNKTICIAIiLT  IHTBBSSTBD.— All    per- 

sons  beneficially  interested  in  the  object  of  a  suit 
for  the  sale  of  real  estate  under  decree  of  court 
ought  to  be  made  parties,  so  that  all  questions  aris- 
ing may  be  fully  and  finally  settled.  Yost  ▼.  Porter, 
80Va.  866. 

When  it  is  uncertain  whether  or  not  certain  per- 
sons have  an  interest  in  land,  it  is  error  to  decree 
the  sale  of  such  land  without  making  such  persons 
parties  to  the  suit.  Donahue  ▼.  Fackler,  81 W.  Va.  184. 

Reversloiiars  eadReoMlndemen.— Owners  of  Tested 
estates  in  rerersion  and  remainder,  whether  by 
legal  or  equitable  title,  are  indispensable  parties  to 
a  chancery  suit  to  sell  the  fee ;  and  the  presence  as 
parties  of  a  tenant  for  life,  or  of  the  trustee  holding 
for  them,  does  not  make  them  parties  by  repre- 
sentation, and  a  sale  under  the  decree  will  not 
affect  or  pass  their  right  in  the  land.  Williamson  ▼. 
Jones,  48  W.  Va.  662.  87  S.  £.  Rep.  411. 

Attechflient—Trastee*.— Where  an  attachment  is 
sued  out  against  a  non-resident  corporation,  and 
such  corporation  has  the  equitable  title,  of  the  real 
estate  attached  in  the  cause,  a  personal  decree  may 
be  rendered  against  such  corporation.which  appears 
in  the  cause :  but  the  property  which  is  attached 
will  not  be  sold  in  the  absence  of  the  trustees  who 
held  the  legal  title  ;  they  must  either  be  served  with 
process,  or,  if  non-residents,  an  order  of  publica- 
tion must  be  issued  against  them  and  be  duly  pub- 
lished. Chapman  v.  Pittsburgh,  etc.,  R.  Co.,  IB  W. 
Va.  184. 

Trnstees-NeeesMry  Parties.— The  legal  title  to  the 
land  levied  on  in  this  case  being  in  the  trustees  It 
was  error  in  the  court  below  to  decree  the  sale  of 
the  land  to  pay  the  debt  before  the  trustees  were 
made  parties  to  the  cause.  Baker  v.  Oil  Tract  Co., 
7  W.  Va.  468. 

PotedetMre— Devljess  Heirs.— In  a  suit  In  chan- 
cery, to  foreclose  a  mortg'age,  against  purchasers 
claiming  under  a  devisee  of  the  mortgagor,  not 
only  the  persons  from  whom  they  (mnudiaUly  derive 
their  title,  but  also  the  said  devisee,  or  his  heirs, 
and  all  other  devisees  of  the  equity  of  redemption, 
ought  to  be  made  parties  ;  notwithstanding  such 
equity  was  devised  to  some  of  them  upon  eondittona; 
for  whether  such  conditions  were  complied  with, 
cannot  be  legally  investigated,  until  they  are  made 
parties.    ICayo  v.  Tomkles,  6  Munf .  680. 


Resale  of  Lead.— The  purchaser,  at  a  judicial  sale 
as  well  as  his  immediate  and  remote  vendees, 
should  be  made  defendant  to  the  bill  filed,  to  sell 
the  land  for  the  purchase  price,  and  such  land 
should  be  sold  according  to  the  equities  between 
the  said  defendants.  Qlenn  v.  Blackford.  28  W.  Va. 
188 :  McClinUc  v.  Wise.  25  Oratt.  448. 

Absence  of  Necessary  Parties— Effect  on  ihirchajer. 
—There  is  no  doubt  that  a  purchaser  could  get  no 
title  and  would  not  be  protected  by  said  section 
eight  if  the  owner  of  the  property  was  not  before 
the  court.  It  is  also  clear,  that  the  purchaser 
would  not  be  protected  under  said  section  if  parties, 
who.  the  record  of  the  suit  shows,  were  necessary, 
being  Interested  in  such  property  by  having  liens 
thereon  were  not  before  the  court  If  the  persons 
whom  it  was  necessary  to  make  formal  defendants 
to  the  suit  were  not  parties  either  formally  or 
informally,  and  were  not  before  the  court  the 
purchaser  would  not  be  protected  in  his  purchase 
under  said  section  eight  of  chapter  188.  Under- 
wood V.  Pack,  88  W.  Va.  708. 

Land  of  Poreiga  Corporation— Attachment-Effect 
on  Domestic  Company  Not  Party  to  Suit- Where  land 
upon  which  there  is  a  railroad  track,  in  the  proceed- 
ing against  a  foreign  corporation  and  with  no  charter 
privilege  from  this  state,  in  which  the  road  is  sit- 
uated, is  attached  at  the  suit  of  creditors,  and  it  does 
not  appear  in  the  record,  that  any  railroad  char- 
tered in  this  state  has  any  interest  therein,  the 
court  will  regard  the  land  atUched  as  ordinary 
real  estate ;  but  no  decree  with  reference  thereto 
or  sale  of  the  land  thereunder  can  affect  the  rights 
of  any  railroad  chartered  in  this  state  or  any  inter- 
est of  such  railroad  in  such  land,  of  whatever 
character  that  interest  may  be.  such  railroad  com- 
pany not  being  a  party  to  the  suit  Chapman  v. 
Pittsburgh,  etc.,  R.  Co..  18  W.  Va.  184. 

In  a  suit  by  creditors  for  the  sale  of  the  land  of 
their  debtors,  a  decree  is  made  with  their  consent 
for  the  sale,  but  the  sale  made  is  set  aside,  and  the 
land  rented  out  After  thid,  one  of  the  debtors  dies 
intestate,  leaving  heirs.  Then  another  decree  is 
made,  reviving  the  suit  against  bis  administrator, 
and  directing  a  tdre  facias  against  the  heirs;  and 
with  the  consent  of  the  parties  before  the  court 
commissioners  are  directed  to  execute  the  previous 
decree  of  sale.  They  sell  and  the  sale  is  confirmed, 
and  the  purchase  money  being  paid  a  conveyance  is 
ordered  and  made,  and  this  is  confirmed.  These 
decrees  and  the  sale  having  been  made  when  the 
heirs  were  not  before  the  court  the  decrees  are 
erroneous,  and  these  and  the  sale  must  be  set  aside. 
Sexton  V.  Crockett  88  Oratt  867. 

8.  AB8SNT  Pabtibs— Right  to  Object.— The  court 
of  appeals  having  reversed  a  decree  of  the  court 
below  for  the  sale  of  land  and  another  confirming 
the  sale  and  distributing  the  proceeds,  in  the  absenee 
of  the  owners  of  one-half  of  the  land,  and  having 
sent  the  case  back,  that  they  may  be  made  parties 
and  have  an  opportunity  to  defend  their  interests: 
though  the  decree  is  in  other  respects  confirmed, 
these  absent  owners,  when  made  parties  have  a 
right  to  except  to  the  sale  and  its  confirmation,  and 
are  not  precluded  by  the  affirmation  of  the  decree 
in  other  respects  than  those  on  which  it  is  reversed. 
Crockett  v.  Sexton,  29  Gratt  46. 

8.  Watvmi  of  Objection.  —  The  appellate  court 
will  reverse  any  decree  ordering  the  sale  of  land  or 
the  distribution  of  the  proceeds  of  such  sale  where 
all  the  judgment  creditors  are  not  made  parties  to 
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the  suit  either  formally  or  informally,  wbich  fact  is 
disclosed  by  the  record.  But  if  all  the  Judgment 
creditors  are  made  parties  to  such  a  suit  informally 
by  havinff  been  summoned  by  publication  before  a 
commissioner  to  present  their  judsrments,  the  ap- 
pellate court  will  not  reverse  the  decree  ordering 
the  sale  of  lands  of  the  debtor  merely  because  the 
record  disclosed  that  some  of  the  judgment  cred- 
itors had  not  been  made  formal  defendants,  who 
oufiTht  to  have  been  so  made,  unless  it  appears  that 
the  objection  was  made  to  the  rendering  of  such 
decree  in  this  account  in  the  court  below,  before 
such  decree  was  entered.  Ncely  v.  Jones,  16  W.  Va. 
625. 
B.  WHO  ARE  NOT  NECESSARY  PARTIES. 

1.  LiESSBBS.— When  proceedings  are  had  to  sell  the 
fee  in  land,  it  is  generally  not  necessary  to  make 
the  lessee  of  the  land  a  party  to  the  suit  Chapman 
V.  Pittsburgh,  etc.,  R.  Co.,  18  W.  Va.  184. 

2.  Pbndbntk  Htb  PiTRCHASBB. —P«ntf«n/«  IHe  pur- 
chasers need  not  be  made  parties.  Where  judg- 
ments are  docketed  or  deeds  of  trust  recorded,  or 
liens  otherwise  acquired,  and  a  chancery  suit  to  en- 
force same  is  pending,  there  need  be  no  notice  of  the 
pendency  of  such  chancery  suit,  under  section  18, 
ch.  130,  Code  1891.  to  bind  purchasers  purchasing 
after  thd  docketing-  of  such  judgment  or  recorda- 
tion of  such  deeds  of  trust  or  lien.  They  are  pen- 
dente lite  purchasers,  under  the  common-law  rule. 
Shumate  v.  Crockett,  43  W.  Va.  491,  27  S.  E.  Rep.  240. 

Whilst  suit  is  pending  the  purchaser  conveys  the 
property  in  trust  to  secure  a  debt  The  ceetuU  oue 
trtut  are  pendente  lite  purchasers,  and  are  not  neces- 
sary parties.    Ooddin  v.  Vaughn,  14  Oratt  108. 

V.  ENQUIRY  INTO  RENTS  AND  PROFITS. 

A.  OLD  RULE. 

(a)  Reasonable  Time  to  DIscharse  Deb^ 

1.  OwNBB  Must  Claim  Pbiyilbob  of  Rbnting.—  To 
have  real  estate  rented  rather  than  sold  under  the 
law  prior  to  the  act  of  March  26, 1882,  was  a  privilege 
and  not  an  absolute  right  accorded  to  the  debtor; 
and,  therefore,  to  entitle  him  to  the  benefit  of  this 
privilege  he  must  exercise  reasonable  diligence  in 
claiming  it  in  the  court  below,  and  where  he  has 
not  done  so,  and  shows  no  sufficient  reason  why  he 
has  not  done  so,  he  cannot  be  permitted  at  the  last 
moment  to  avail  himself  of  such  privilege  and  have 
the  cause  sent  back  to  a  commissioner  or  otherwise 
delayed.  Arnold  v.  Casner,  22  W.  Va.  458;  Hill  v. 
Morehead,  20  W.  Va.  420;  Rose  v.  Brown.  11  W.  Va. 
122. 

The  Inferior  court  must  be  called  on  to  say, 
whether  in  a  reasonable  time  the  rents  and  profits 
of  the  real  estate  will  pay  the  liens  charged  upon  it; 
and  this  discretion  must  first  be  exercised  by  the 
court  below,  before  this  court  will  review  the  decree 
of  sale  of  said  court;  and  upon  such  review  this 
court  will  not  reverse  it,  unless  it  appears  that  the 
court  erred  in  the  exercise  of  that  discretion. 
Hughes  V.  Hamilton,  10  W.  Va.  806;  Rose  v.  Brown, 
11  W.  Va.  122,  148. 

An  interlocutory  decree  directs  a  sale  of  lands  to 
satisfy  a  debt,  in  a  case  where  it  miirht  have  been 
proper  to  decree  satisfaction  out  of  the  rents  and 
profits;  but  this  was  not  a  point  controverted  in  the 
court  below,  or  in  any  way  brought  to  the  notice  of 
the  court,  and  though  the  party  had  ample  oppor- 
tunity to  apply  to  the  court  to  alter  the  decree  in  that 
particular,  he  did  not  apply  for  such  alteration,  and 
upon  appeal  to  this  court,  held,  the  decree  shall  not 
be  reversed  for  such  cause,  but  affirmed  and  the 


cause  remanded  with  direction  to  alter  the  decree 
and  direct  satisfaction  oat  of  the  rents  and  prollta« 
if  such  alteration  be  asked,  and  if  the  debt  can  be 
satisfied  out  of  the  rents  and  profits  within  a  reason- 
able time.  Manns  v.  Flinn,  10  Leigh  03;  McClnne  v. 
Beirne,  10  Lei^rh  804. 

The  lower  court  must  be  called  upon  to  say. 
whether  in  a  reasonable  time  the  rents  and  profits  of 
the  real  estate  will  pay  the  Hens  charsred  thereon; 
and  this  discretion  must  first  be  exercised  by  the 
court  below,  before  the  appellate  court  will  review 
the  decree  of  the  lower  court  and  upon  such  review 
the  appellate  court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exercise  of  that  dis- 
cretion. The  rental  of  the  property  must  be  asked  by 
the  debtor  before  the  decree  of  sale  is  entered, 
unless  he  shows  to  the  court  below  good  and  sofll- 
cient  reason,  why  he  did  not  ask  it  before  the  decree 
of  sale  was  entered.  Hill  v.  Morehead.  20  W.  Va. 
420;  Rose  V.  Brown,  U  W.  Va.  122. 

Upon  a  bill  by  creditors  of  a  decedent  against  his 
administrators  and  heirs,  to  marshal  assets,  the 
court  may  decree  a  sale  of  the  lands  descended  to 
the  heirs,  but  it  is  not  bound  and  on^ht  not  to 
decree  such  sale,  if  the  rents  and  profits  of  the  lands 
will  satisfy  the  debts  within  a  reasonable  time. 
Tennent  v.  Pattons,  6  Leigh  100. 

If  none  of  the  parties  ask  an  enquiry  to  ascertain 
whether  the  rents  and  profits  will  pay  the  debt  in  a 
reasonable  time,  there  may  be  a  decree  for  the  sale 
of  the  property.    McClung  v.  Beirne,  lOLeirh  904. 

When,  however,  the  cause  is  remanded,  the 
appellate  court  may  give  the  debtor,  or  other  party 
Interested,  a  right  to  apply  to  the  court  below,  to 
have  the  enquiry  made,  whether  the  rents  and  profits 
will  satisfy  the  liens  on  the  real  estate  in  a  reason- 
able time,  and  to  have  the  judgment  of  snch  court 
thereon.    Rose  v.  Brown,  11  W.  Va.  122. 

B.  STATUTORY  RULE. 

(6)  Five  Years. 

Must  Appear  to  the  Court  That  the  Rents  WIO  Nat 
Discbarge  the  Debt— Jurisdiction  to  enforce  the  lien 
of  a  judgment  shall  be  in  equity.  If  it  appear  to  the 
court  that  the  rents  and  profits  of  the  real  estate 
subject  to  the  lien  will  not  satisfy  the  judgment 
in  five  years,  the  court  may  decree  the  said  estate, 
or  any  part  thereof,  to  be  sold,  and  the  proceeds 
applied  to  the  discharge  of  the  judgment  Va.  Code 
1887,  S  8571 ;  W.  Va.  Code,  ch.  130,  S  7. 

Before  a  sale  of  realty  can  be  decreed  to  pay 
judgment  liens,  the  court  must,  in  some  way,  be 
convinced  that  the  rents  and  profits  will  not  in  five 
years  satisfy  those  liens.  When  the  insuflSciency  Is 
alleged  and  not  denied,  there  need  be  no  enquiry; 
but  where  not  alleged,  or  if  alleged,  the  allegatioa 
is  denied,  there  must  be  an  enquiry  before  a  sale  can 
be  decreed.  Muse  v.  Friedenwald,  77  Va.  57 ;  John- 
son V.  Wagner,  76  Va.  687 ;  Horton  v.  Bond.  28Gratt 
815;  Ewart  v.  Saunders,  25  Oratt.  203;  DiUard  v. 
Krise,  86  Va.  410, 10  S.  £.  Rep.  490  ;  Etter  v.  Scott  90 
Va.  762,  10  S.  E.  Rep.  776  ;  Conaway  v.  Odbert  9  W. 
Va.  25 ;  Newlon  v.  Wade.  43  W.  Va.  283.  27  S.  £.  Rep. 
244;  Dunfee  v.  Childs,  45  W.  Va.  155.  SOS.  B.Bep.  tOS. 
It  is  error  to  decree  a  sale  of  property  to  pajr  the 
judgment  without  any  inquiry  as  to  the  rents  and 
profits  of  real  estate.  As  there  is  no  averment  In 
the  bill  or  answer  touching  this  question,  no  proof 
showing  that  the  rents  and  profits  would  not  be 
sufficient  to  pay  the  judgment  in  five  years,  it  is 
clearly  erroneous  to  proceed  to  sell  the  property- 
I  without  first  ascertaining  whether  the  rents  and 
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profits  axe  sufllcient  to  pay  said  judffxnent  within 
the  said  time  prescribed.  Coal  Rirer,  etc.,  Co.  t. 
Webb.  8  W.  Va.  4S8:  Etter  t.  Scott,  90  Va.  788,  19  S. 
E.  Rep.  770. 

The  report  shows  on  the  testimony  of  several  wit- 
nesses  that  the  rents  and  profits  will  not  pay  the 
debts  in  fire  years,  the  annual  rent  beinff  1880  and 
the  debt  beinff  12,500,  and  the  report  is  confirmed  and 
a  sale  of  the  land  decreed.  It  was  held  that  this  was 
not  error.  Cooper  y.  Dauffherty,  85  Va.  848.  7  S.  E. 
Bep.  887. 

It  appearing  that  none  of  the  decrees  for  renting 
the  land  had  been  executed,  and  that  the  real 
estate  would  not  in  five  years  rent  for  enough  to 
discharsre  the  liens,  a  decree  annnlliuir  them  and 
ordering  the  sale  of  so  much  of  the  property  as  may 
be  necessary,  is  proper.    Preston  v.  Aston,  86  Va.  104, 

7  S.  E.  Rep.  844  ;  E;^nnerly  v.  Swartz,  88  Va.  704,  8  S. 
£.  Rep.  848. 

Where,  after  renting  of  land  had  been  decreed  at 
a  previous  term  it  appeared  that  the  rents  would 
not,  in  five  years,  pay  the  liens,  the  decree  was  set 
aside  and  a  sale  decreed,  an  account  of  liens  hav- 
ing first  been  taken.   Kennerly  v.  Swartz,  88  Va.  704, 

8  S.  E.  Rep.  848. 

Where  the  Decree  Is  laterlocutory— Appellate  Court 
Will  Anend.— There  beiuff  no  averment  in  the  bill  or 
admission  or  proof  that  the  rents  and  profits  of  the 
land  retained  by  the  debtor  will  not  pay  the  debt  In 
five  years,  it  was  error  to  decree  a  sale  of  the  land 
before  having  this  enquiry  made.  But  the  decree 
appealed  from  belnff  interlocutory,  this  court  will 
amend  the  decree  in  this  respect,  and  as  amended 
afllrm  it.  with  costs  to  the  appellee.  Price  v.  Thrash. 
80  Qratt  615:  Ewart  v.  Saunders,  25  GratL  808: 
Breng-le  v.  Richardson,  78  Va.  400. 

Where  Papers  Fall  to  Allege  Sufficiency  of  Rents  and 
Proflts^Order  of  Reference.— The  debts  of  both  trust 
and  Judgment  creditors  ouffht  to  be  ascertained,  and 
the  property  sold,  if  the  rents  and  profits  will  not 
satisfy  the  liens  in  five  years,  and  a  reference,  if  it 
does  not  appear  in  the  papers,  puffht  to  be  had  to 
determine  this  latter  question.  Laidley  v.  Hinch- 
man,  8  W.  Va.  423. 

Discretion  of  Comnilssloner— When  Decree  Is  Silent. 
—Where  a  decree  directs  property  to  be  sold  or 
rented,  without  direction  whether  it  shall  be  offered 
in  whole  or  in  parcels,  the  commissioner  must  in  the 
interest  of  the  parties  to  the  suit,  in  his  discretion 
offer  it  for  sale  or  rent  in  that  manner,  which  will 
in  his  Judgment  bring-  the  most  money.  R6se  v. 
Brown.  17  W.  Va.  049. 

Sale  or  Renting  Lands.— It  is  improper  to  decree 
renting  and  sale  simultaneously,  if  the  rents  prove 
insufficient.  The  renting  should  be  first  decreed, 
and  if  report  shows  it  to  be  insufficient,  sale  may  be 
decreed.  Daingerfield  v.  Smith,  88  Va.  81.  IS.  E. 
Rep.  509. 

Whether  Rents  Will  Dlscharg»-How  Ascertained.— 
Upon  a  bill  filed  by  a  Judgment  creditor  to  subject 
the  land  of  his  debtor  to  satisfy  his  debt,  the  court 
in  order  to  ascertain  whether  the  rents  of  the  land 
will  pay  the  debt  in  five  years,  should  generally 
direct  the  commissioner  to  offer  it  first  for  one  year, 
and  if  that  will  not  pay  the  debt,  then  for  two,  and 
soon,  if  necessary  up  to  five  years,  closing  the  con- 
tract whenever  the  rents  will  pay  the  debt.  The 
terms  of  payment  of  the  rent  to  be  fixed  by  the 
court,  looking  to  the  kind  of  property  and  the  usa^e 
of  the  country.  If  it  will  not  rent  for  enough  in  five 
years,  the  commissioner  should  report  the  fact  to 
the  court.    Compton  v.  Tabor.  820ratt.  181. 


Where  a  creditor's  bill  alleges  that  the  debtor's 
land  will  not  rent  for  enough  to  pay  the  liens  in  five 
years  and  the  answer  denies  the  allegation,  the  court 
must  ascertain  their  annual  value  with  reasonable 
certainty  before  decreeing  their  sale.  DiUard  v. 
Krise,  80  Va.  410,  llO  S.  E.  Rep.  480 :  Newlon  v.  Wade, 
48  W.  Va.  288,  27  S.  £.  Rep.  244. 

Renting— Circumstances  Must  Be  Favorable.— In  a 
suit  to  sell  lands  to  pay  debts,  the  commissioner 
reported  that  the  rents  and  profltn  would  pay  the 
debt  in  five  years.  An  ineffectual  attempt  was  made 
to  rent  the  land,  but  at  a  distance  from  the  property 
and  at  a  time  of  the  year  when  it  was  very  hard  to 
rent  land.  Held,  that  it  was  error  to  decree  a  sale  of 
the  land  under  the  circumstances.  Mustain  v. 
Pannill.  80  Va.  88, 9  S.  E.  Rep.  419. 

No  Enquiry  Necessary  When  No^  Asked  by  Those 
Interested.— The  exception  that  the  commissioner 
ought  to  have  ascertained  the  rents  and  profits 
should  not  have  been  sustained,  because  he  reports, 
that  no  evidence  was  brought  before  him  on  the 
subject  If  the  debtor  and  his  wife,  who  were 
more  interested  in  that  matter  than  anybody  else, 
did  not  choose  to  present  evidence  of  that  fact,  the 
commissioner  could  not  be  expected  to  hunt  up  ev- 
idence thereof.    Duncan  v.  Custard.  84  W.  Va.  739. 

In  a  suit  ineqtiity  to  subject  land  to  satisfy  a  Judg- 
ment, the  bill  states  the  valuation  of  the  land,  and 
that  the  Judgment  could  not  be  satisfied  by  the  rents 
and  profits  in  five  years ;  the  answer  says  nothing 
on  the  subject  and  an  enquiry  is  not  asked  for.  but 
the  court  in  its  decree  expressed  the  opinion  that 
the  rents  and  profits  were  not  sufficient  and  ordered 
a  sale.  As  the  statute  prescribes  no  particular  mode 
by  which  it  shall  appear  that  the  rents  and  profits 
will  not  satisfy  the  Judgment  in  five  years,  if  none 
of  the  parties  ask  for  such  enquiry,  there  may  in  a 
proper  case,  be  a  decree  for  the  sale  of  the  land 
without  it.    Ewart  v.  Saunders,  25  Oratt.  808. 

The  bill  having  charged  that  the  rents  and  profits 
of  the  land  would  not  pay  the  debt  in  five  years, 
and  the  bill  having  been  taken  for  confessed.  It  was 
not  error  to  decree  a  sale  of  land  without  directing 
an  enquiry  whether  the  rents  and  profits  would  pay 
the  debt  in  five  years.  Barr  v.  White,  80  Qratt  681. 
and  noU. 

Under  the  law  as  it  was  in  1808  in  West  Virginia, 
it  would  seem  that  it  was  not  necessary  to  allege 
that  the  rents  and  profits  would  satisfy  the  debt  in 
five  years.    Handly  v.  Sydenstricker,  4  W.  Va.  006. 

Enquiry  Not  Necessary  In  5ult  to  Enforce  a  Deed  of 
Trust  or  a  Vendor's  Lien.— In  a  suit  to  enforce  a  deed 
of  trust  or  a  vendor's  lien,  it  is  not  error  to  decree 
a  sale  of  the  land  without  enquiry  into  the  rents 
and  profits.  And  this  Is  true  even  though  the  ven- 
dor has  a  Judgment  for  the  amount  of  his  lien. 
Kyger  v.  Sipe,  89  Va.  507,  10  S.  E.  Rep.  027  ;  Neff  v. 
Wooding,  83  Va.  482,  2  S.  E.  Rep.  731 ;  Kane  v.  Mann, 
98  Va.  839,  24  S.  E.  Rep.  988 ;  Coles  v.  Withers.  88 
Gratt  180 :  Armentrout  v.  Oibbons,  80   Oratt  082. 

Nor  in  a  suit  by  the  state  to  set  aside  a  fraudulent 
conveyance  made  by  its  Judgment  creditor,  and  to 
subject  the  land  to  the  payment  of  such  Judgment 
is  it  necessary  to  allege  and  show  tbat  the  rents, 
issues  and  profits  of  the  land  will  not  pay  the  debt 
in  five  years.  State  v.  Bowen,  88  W.  Va.  91.  18  S.  E. 
Rep.  875. 

VI.  TAKiNO  ACCOUNT  OF  LIENS. 

A.  THE  RULE.— It  is  error  to  decree  a  sale  of  land 
before  taking  an  account  of  the  liens  thereon,  and 
their  respective  priorities.  Kendrick  v.  Whitney. 
28  Oratt  040;    Schultz  v.  Hansbrough,  88  Oratt  507, 
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and  note  :  Alexander  ▼.  Howe.  86  Va.  198. 7  S.  E.  Bep. 
S48;  Dalnffcrfleld  y.  Smith,  88  Va.  81.  1  S.  E.  Rep. 
609  :  Barton's  Ch.  Pr.  (2d  Ed.)  180.  860.  1166,  1166: 
Marling-  ▼.  Robrecht,  18  W.  Va.  402  :  Moran  r.  Brent. 
S5  Qratt  104  ;  Simmons  ▼.  Lyles.  27  Oratt  922:  Wiley 
T.  Mabood.  10  W.  Va.  200  ;  Cralle  t.  Meem,  8  Oratt. 
630:  Bacbanan  v.  Clark,  10  Oratt  166 ;  Llvesay  ▼. 
Jarrett,  8  W.  Va.  288:  Murdock  v.  WeUes,  9  W.  Va.  65B: 
Fidelity  Loan  Co.  t.  Dennis.  98  Va.  604,  86  S.  E.  Rep. 
646 :  Hutton  v.  Lockridge.  22  W.  Va.  160  :  Horton  ▼. 
Bond,  28  Oratt.  816,  and  note;  Efflngerv.  Kenney, 
79  Va.  661 :  Adkins  y.  Edwards.  83  Va.  800. 2  S.  E.  Rep. 
486 :  Anderson  t.  Naffle.  12  W.  Va.  118  :  McClaskey 
T.  O'Brien,  16  W.  Va.  798  :  Scott  v.  Lndlncrton.  14  W. 
Va.  887  :  Hill  T.  Morebead.  20  W.  Va.  429  \  Trimble 
▼.  Herold.  20  W.  Va.  802:  Robrerv.  Travers,  11  W. 
Va.  147  ;  Cole  ▼.  MpRae,  6  Rand.  044  :  Payne  ▼.  Webb. 
28  W.  Va.  668 :  Hoge  t.  Jnnkin.  79  Va.  220 :  laege  v. 
Bossieuz.  16  Oratt  84  :  Smitb  y.  Flint  6  Oratt  40  : 
Strayer  y.  Iiong,  88  Va.  716,  8  S.  £.  Rep.  872  ;  Honck 
y.  Dnnbam.  92  Va.  211.  28  S.  E.  Rep.  288  :  New  y. 
Bass,  92  Va.  888.  28  S.  E.  Rep.  747  ;  Laidley  y.  Hincb- 
man.  8  W.  Va.  488  ;  Pecks  y.  Chambers.  8  W.  Va.  210; 
Bristol  Iron,  etc.,  Co.  y.  Caldwell.  96  Va.  47.  27  S.  E. 
Rep.  888.  8  Va.  Law  Reg.  460;  Sims  y.  Tyrer,  06  Va. 
14.  SO  S.  E.  Rep.  448.  4  Va.  Law  Reg.  877  ;  Beaty  y. 
Veon.  18  W.  Va.  291. 

B.  REASON  FOR  RULE.— Where  there  are  yarlons 
liens  on  lands  of  a  Judgment  debtor,  it  is  error  to  de- 
cree a  sale  of  bis  lands  to  satisfy  the  same  without 
first  ascertaining  the  amount  of  said  liens  and  their 
priorities,  for  the  reason  that  to  decree  such  sale 
before  ascertaining  the  amount  of  the  seyeral  liens 
and  their  respectiye  priorities  has  a  tendency  to 
sacrifice  the  property,  by  discouraging  the  creditors 
from  bidding  as  they  probably  would  if  their  right 
to  satisfaction  of  their  debts,  and  the  order  in  which 
they  were  to  be  paid  out  of  the  property,  had  been 
preyiously  ascertained.  Keck  y.  Allender.  87  W.  Va. 
201,  16  S.  E.  Rep.  620 ;  Cole  y.  McRae.  6  Rand.  644 ; 
Kendrick  y.  Whitney.  28  Oratt  646;  Marling  y.  Ro- 
brecht, 13  W.  Va.  44a 

But  an  order  of  reference  is  not  to  be  awarded  to 
enable  a  plaintiff  to  make  out  his  case.  It  should 
not  be  made  for  the  purpose  of  furnishing  eyidence 
in  support  of  the  allegations  of  the  bill,  nor  until  he 
has  the  right  to  demand  it  Ittllhiser  y.  McKinley, 
98  Va.  807,  86  S.  E.  Rep.  446 ;  Baltimore  S.  Packet  Co. 
y.  WiUiams  &  Co.,  94  Va.  426.  26  S.  £.  Rep.  841 ;  Lee 
Count>'  y.  Fulkerson,  21  Oratt  182  :  Sadler  y.  White- 
hurst  88  Va.  46,  1  S.  E.  Rep.  410  :  8  Barton's  Ch.  Pr. 
(2d  Ed.)  680. 

C.  NOTICE.— The  general  rule  is  that  the  sale  of 
real  estate  should  not  be  decreed  to  be  made  until 
the  lienholders  haye  been  conyened  as  prescribed  by 
section  7,  ch.  180.  of  the  Code,  and  the  amounts  and 
priorities  of  their  liens  ascertained.  A  departure 
from  this  rule  can  only  be  Justified  by  some  good 
reason,  expressly  giyen,  or  otherwise  plainly  appear- 
ing. Lough  y.  Michael.  87  W.  Va.  079,  17  S.  E.  Rep. 
181. 

When  notice  of  taking  an  account  is  ordered  to  be 
giyen  by  publication  in  a  newspaper  under  sec.  8821. 
of  Va.  Code,  there  must  be  at  least  twenty-eight  days 
between  tbe  first  insertion  and  the  day  of  taking 
the  account  DiUard  y.  Krlse,  86  Va.  410. 10  S.  £.  Rep. 
430. 

Three  days'  notice  of  the  taking  of  an  account  is 
notsufllcient  time,  but  a  decree  will  not  be  reyersed 
on  that  ground,  where  the  party  is  not  injured 
thereby.  Nor  where  a  report  is  retained  within  10 
days  before  the  commencement  of  the  term  at  which 


it  is  acted  on,  unless  it  be  shown  to  have  been  acted 
on  within  that  period.  Moore  y.  Bruce«  85  Va.  188, 
7  S.  E.  Rep.  196. 

In  suits  affecting  the  interests  of  infant  parties, 
it  is  not  sufilcient  to  notify  them  of  taking  account 
by  publication.  The  notice  must  be  giyen  to  their 
guardian  ad  litem.  Strayer  y.  Lonff.  88  Va.  715. 8  S. 
E.  Rep.  872. 

D.  WHO  MAY  NOT  TAKE  A(XX)UNT  OP  LJENS. 
—A  commissioner  who  is  a  creditor  and  a  party  to 
a  suit  to  subject  the  debtor's  lands  to  pay  his  lien 
debts,  is  incompetent  to  take  an  account  ordered 
therein.  Dillard  y.  Krlse.  86  Va.  410,  10  &  E.  Rep. 
480;  Simmons  y.  Lyles,  27  Oratt  928;  Bowers  y. 
Bowers.  29  Oratt  697. 

E.  WHEN  NOT  NEC^ESSART.— It  is  not  necessary 
to  refer  a  cause,  in  which  it  appears  that  there  are 
only  two  Judgment  liens,  to  a  .commissioner  to 
ascertain  the  amount  and  priorities  of  the  liens* 
when  the  pleadings  in  the  case  and  the  proofs  show 
clearly  what  they  are. 

And  where  the  lower  court  has  failed  upon  such 
pleadings  and  proofs  to  ascertain  the  amounts  and 
priorities  of  the  liens  under  such  circumstances, 
while  the  appellate  court  will  reyerse  the  decree,  11 
may  enter  such  decree  as  the  lower  court  on^ht  to 
haye  entered.  Anderson  y.  Narle,  12  W.  Va.  98: 
Weinberg  y.  Rempe.  16  W.  Va.  866;  Bock  y.  Bock.  84 
W.  Va.  690. 

And  where  the  debtor  consented  to  the  first  sale 
before  an  account  of  his  debts  and  their  priorities 
had  been  taken  and  not  haying*  withdrawn  that 
consent,  and  the  account  haying*  been  taken,  tboui^ 
not  confirmed,  which  showed  that  the  proceeds  of 
both  sales  was  not  sufilcient  to  pay  his  debts,  and  he 
did  not  in  his  petition  show  errors  in  that  report  or 
that  he  had  been  injured  by  the  sale  of  the  last 
tract  sold,  the  failure  to  haye  an  acconnt  of  his 
debts  and  their  priorities  before  that  sale  was  not 
good  ground  for  setting  it  aside,  as  against  the 
purchasers.  Oawford  y.  Weller,  S8  Qratt  885.  and 
note. 

Deed  of  Trust— Mortffsse*— Where  there  are  con- 
flicting claims  to  priority  of  payment  out  of  the 
proceeds  of  the  sale  of  real  estate  about  to  be  sold 
to  satisfy  the  liens  thereon,  the  court  should  ascer- 
tain the  priority  of  the  liens,  and  determine  the 
rights  of  creditors  before  decreeing  a  sale,  but 
this  rule  has  no  application  to  a  decree  for  the  sale 
of  lands  made  under  a  deed  of  trust  or  mortgage 
where  the  parties  haye  contracted  for  a  sale  without 
an  account  of  liens,  and  no  question  of  priority  of 
liens  is  raised  by  answer,  or  otherwise.  Heth  y.  City 
of  Radford,  4  Va.  Law  Reg.  888;  Artrip  y.  Rasnake, 
96  Va.  277, 81  S.  E.  Rep.  4. 

Suit  by  State.— In  a  suit  by  the  state  to  subject  lands 
to  tbe  payment  of  a  debt  it  is  not  necessary  to  ascer- 
tain the  liens  existing  upon  the  land  before  making 
a  distribution  of  the  proceeds  of  a  sale  of  lauid  made 
therein,  and  the  party  filing  the  bill  and  setting 
aside  the  conyeyance  is  entitled  to  be  first  satisfied 
out  of  such  proceeds,  unless  there  are  prior  liens. 
State  y.  Bowen.  88  W.  Va.  91,  18  S.  E.  Rep.  875. 

Renting.— Before  a  decree  is  rendered  for  the 
rental  of  land  to  discharge  a  lien  thereon,  it  is  not 
necessary  to  haye  the  amounts  and  priorities  of  all 
the  liens  thereon  ascertained  and  fixed.  Doug-lass 
y.  McCoy.  24  W.  Va.  728. 

F.  IN  OENERAL.— Where  the  sale  is  a  judicial 
sale  it  is  erroneous  and  premature  to  decree  a  sale 
of  the  land  before  the  priority  of  liens  is  ascertained 
where  it  opfMar*  that  ettdi  liene  emiet,    Alexander  t. 
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Sowe.  86  Va.  106,  7  S.  E.  Rep.    948;  Lipscombe   ▼. 
Boffen,  20  Gratt  668. 

5flle  of  Heir's  latorett—A  decree  to  sell  the  share 
of  an  heir  In  his  ancestor's  lauds,  to  pay  his  debts, 
'Without  first  ascertaining  the  amount  of  such  share 
by  an  account  taken  of  the  ancestor's  debts  and  of 
the  adyancements  to  the  seyeral  heirs  Is  premature 
aad  erroneous.  Ho^e  ▼.  Junkin,  79  Va.  280;  Ryan  v. 
McLeod.  82  Oratt  807;  Bowden  ▼.  Parrlsh,  86  Va.  67. 
9  S.  E.  Rep.  610. 

Land  Chargeable.— It  Is  error  to  decree  the  sale  of 
land  for  the  payment  of  a  debt  unless  the  creditor 
asklnff  the  sale,  shall  show  that  the  land  Is  legally 
chargeable  in  equity,  for  such  payment  and  even 
then,  until  the  amount  of  the  debt  shall  be  ascer- 
tained.   Smith  y.  Flint,  0  Oratt  40. 

And  the  Judire  may  order  an  account  In  vacation, 
where  he  has  before  him  the  bill  and  exhibits  which 
make  a  prima  facie  case.  Acts  1884,  p.  67.  Moore  v. 
Bruce,  86  Va.  180.  7  S.  E.  Rep.  106. 

Where  there  are  a  number  of  Judffment  liens 
as^alnst  the  lands  of  the  debtor,  it  would  be  error  to 
decree  that  the  land  should  be  sold  to  pay  the  lien  of 
the  plaintiff  only;  the  decree  should  provide  for  the 
payment  of  all  of  the  liens  audited  against  the  land. 
Scott  V.  Ludinffton.  14  W.  Va.  887:  Laidley  v.  Hinch- 
man,  8  W.  Va.  428;  Anderson  v.  Narle.  12  W.  Va.  08. 

Estate  of  a  Married  Woman.— The  court,  having 
taken  control  of  specific  personal  estate  of  the 
married  woman  for  the  purpose  of  subjecting  it  to 
the  payment  of  the  claims  for  that  purpose,  should, 
as  the  law  then  was,  have  ascertained  and  deter- 
mined their  respective  priorities,  and  then  applied 
the  proceeds  of  sale  had  under  the  direction  and 
control  of  the  court  to  the  satisfaction  of  these 
claims,  in  the  order  in  which  they  have  been  ascer- 
tained to  be  entitled.  Osbom  v.  Qlasscock,  80  W. 
Va.  740.  90  S.  E.  Rep.  702. 

Asoertainment  of  Personal  Estate  of  Decedent— It 
is  error  for  the  circuit  court  to  decree  a  sale  of  the 
lands  of  the  intestate  for  the  payment  of  his  debts 
until  the  administration  accounts  of  all  his  persona^ 
representatives  have  been  settled,  and  the  amount 
and  priorities  of  all  debts  and  liabilities  against 
his  estate  has  been  ascertained  and  decreed  for.  and 
until  It  has  been  ascertained  what  amount,  if  any, 
of  his  personal  estate  remains  in  the  hands  of  his 
personal  representatives  applicable  to  the  payment 
of  his  debt.  Hart  v.  Hart,  81  W.  Va.  668,  8  S.  E.  Rep. 
602;  Kilbreth  v.  Roots,  88  W.  Va.  000.  U  S.  E.  Rep.  21; 
Cralle  v.  Meem.  8  Oratt  400. 

Application  for  Further  Relief.— As  it  is  the  duty  of 
the  court  before  it  decrees  a  sale  of  lands  to  defi- 
nitely fix  the  amoufUt  and  prioritiet  of  the  liens,  it 
Is  error  to  provide  that  any  of  the  parties  may 
apply  for  further  relief,  if  it  should  appear  that  a 
credit  allowed  to  J  Judgment  was  improper.  Scott 
V.  LudiniTton.  14  W.  Va.  887  ;  Beard  v.  Arbuckle.  10 
W.  Va.  186. 

Clood  upon  Title.— The  general  rule  Is  that  before 
a  sale  is  decreed,  any  cloud  on  the  title,  or  impedi- 
ment to  a  fair  sale,  ouffht  to  be  removed  as  far  as 
practicable.  Thomas  v.  Farmers'  Nat  Bank.  80  Va. 
201.0  S.  E.  Rep.  1122. 

But  in  a  suit  to  sell  lands  to  pay  liens,  the  answer 
is  filed  and  treated  as  a  petition,  in  which  answer  j 
it  was  averred  that  a  portion  of  the  land  was  in  the 
possession  of  another  :  that  unlawful  detainer  was 
pendinsT  against  him  to  recover  such  portion,  that 
the  sale  under  such  circumstances  would  be  at  a 
sacrifice,  and  that  the  debtor  was  in  a  position 
to  effect  a  desirable  private  sale ;  it  was  held  that 


the  unlawful  dejtainer  seeminr  to  be  a  mere  con' 
trivance  for  delay,  the  court  will  not  stay  the  sale. 
Brown  v.  Lawson.  80  Va.  284. 0  S.  E.  Rep.  1014. 

Unascertained  Lien— Consent  of  Creditor.  >-lt  is 
error  to  decree  a  sale  of  lands  to  discharge  liens 
thereon  before  the  amounts  of  the  liens  and  their 
priorities  have  been  ascertained  and  fixed,  which 
error  will  not  be  cured  by  the  consent  in  the  decree 
of  the  creditor  whose  lien  is  unascertained,  that 
the  lands  shall  be  sold  before  the  amounts  of  such 
liens  are  ascertained.  Beard  v.  Arbuckle,  10  W.  Va. 
186. 

Failure  to  Ascertain  Priorities.— A  decree  which 
simply  confirms  a  commissioner's  report  of  debts, 
and  directs  a  sale  of  land  therefor  in  default  of 
payment,  though  that  report  specifies  the  debts  and 
briorities.  is  erroneous,  because  the  decree  does 
not  itself  adjudicate  and  declare  what  debts  are  to 
be  paid,  and  fixed  their  order  and  priority  as  to 
the  land  to  be  sold  therefor.  Hull  v.  Hull,  86  W.  Va. 
166,  18  S.  E.  Rep.  40. 

VII.  REQUISITES  OF  DECREE  (SEE  ACCOUNT  OP 

UBN5). 

Failure  to  Fix  Priorities.— If  before  the  confir- 
mation of  a  sale  the  report  of  the  commissioner 
be  excepted  to  on  the  grounds  that  the  decree 
ordering  the  sale,  failed  to  fix  the  amounts  and 
priorities  of  the  liens  charged  thereon,  and  it 
clearly  appears  to  the  court  that  the  debtor  was 
materially  injured  in  the  sale  of  the  land  thereby, 
the  land  on  that  account  being  sold  for  a  price 
materially  less  than  it  otherwise  would  have 
sold  for,  the  court  in  the  exercise  of  a  sound  discre- 
tion may  for  such  reason  refuse  to  confirm  such 
sale,  and  set  it  aside.  Trimble  v.  Herold,'  20  W.  Va. 
602  ;  Hill  V.  Morehead.  90  W.  Va.  420  ;  Hart  v.  Hart 
81  W.  Va.  688.  8  S.  E.  Rep.  662 ;  McClaskey  v.  O'Brien. 
16  W.  Va.  701. 

Order  of  Publication.— Where  the  decree  does  not 
state  that  the  order  of  publication  as  to  the  absent 
defendants  was  duly  executed,  or  what  is  tanta- 
mount thereto  ;  and  the  record  does  not  disclose 
the  fact  that  as  to  such  absent  defendants  the 
order  of  publication  was  executed,  and  such  absent 
defendants  are  material  parties  to  the  bill  and  have 
not  appeared  in  the  cause,  the  decree  will  be 
reversed  for  that  reason.  Scott  v.  Ludington,  14 
W.  Va.  887. 

Bond  of  Comniissioners.— The  decree  should  provide 
for  the  execution  of  a  bond  by  the  special  commis- 
sioner before  he  shall  receive  any  money.  Sec.  8808, 
Va.  Code  and  Code  of  W.  Va..  ch.  188. 

Certainty  of  Decree— Where  the  bill  and  proceed- 
ings specify  the  land,  a  decree  for  the  sale  of  the 
land  in  the  bill  and  proceedings  mentioned,  or  so 
much  as  may  satisfy  the  purposes  of  the  decree,  is 
sufficiently  certain.  That  Is  certain  which  may  be 
made  certain,  applied  to  this  case.  Barger  v.  Buck- 
land.  28  Oratt  860. 

Property  of  Oreater  Value  Than  $500— Advertise- 
nient.— See  sec.  la.  I  Code  of  W.  Va.  ch.  182  providing 
that  if  it  shall  appear  to  the  court  that  the  land  is  of 
a  greater  value  than  8600  the  decree  shall  prescribe 
that  the  sale  shall  be  advertised  in  a  newspaper, 
published  in  the  county  in  which  the  land  is  situated, 
stating  the  time,  terms  and  place  of  sale  together 
with  a  description  of  the  property  to  be  sold. 

Void— Rights  of  Owner.— Where  money  from  the 
sale  of  property  has,  by  order  of  the  court,  been 
paid,  and  the  decree  ordering  its  payment  was  void, 
the  party  whose  property  was  sold   to  raise  the 
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purchase  money  in  cash.  By  the  express 
terms  of  this  decree,  the  commissioner  was 
fully  authorized  to  receive  the  purchase 
money  in  Confederate  States  treasury  notes. 
That  the  courts  of  this  Commonwealth  dur- 
ing the  war  had  the  authority  to  decree  sales 
for  Confederate  money,  and  to  make  invest- 
ments of  funds  under  their  control  in  Con- 
federate securities  is  no  longer  an  open 
question.  It  is  definitively  settle  by  legis- 
lative enactment,  by  repeated  dcci- 
643  sions  of  this  court  recognizing  *the 
validity  of  such  decrees  and  invest- 
ments, and  by  the  Supreme  Court  of  the 
United  States.  Transactions  in  Confeder- 
ate currency  during  the  war,  and  invest- 
ments in  Confederate  securities  (when 
iproperly  made),  must  now  be  held  to  be  as 
valid  and  binding  as  if  made  in  times  of 
peace  in  a  sound  currency.  To  hold  such 
transactions  null  and  void  would  unsettle 
half  the  titles  to  real  estate  throughout  the 
Commonwealth,  and  would  beget  universal 
discord,  confusion  and  chaos. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellees,  that  when  the  decree  was 
entered  the  plaintiffs  in  this  suit  were  in- 
fants, and  that  they  now  have  the  right  to 
show  cause  against  the  decree  of  March 
9th,  1863 ;  and  that  they  now  have  the  right 
to  show  that  this  decree  was  not  warranted, 
because  it  was  not  to  the  interest  of  the 
infants  that  the  real  estate  should  have 
been  sold  at  the  time  the  said  decree  was 
rendered. 

The  right  of  an  infant  to  show  cause 
against  a  decree  which  affects  his  interests, 
after  he  arrives  at  age,  must  be  limited  to 
this  extent,  to  show  cause  existing  at  the 
rendition  of  the  decree;  and  not  such  as 
arose  afterwards. 

The  question  always  must  be,  can  any 
cause  be  shown  why  the  decree,  at  the  time 
it  was  rendered,  was  not  a  legal  and  binding 
decree?  In  this  case  it  is  proposed  to  show 
by  the  infants,  after  they  arrive  at  age, 
that  it  was  not  to  their  interest  to  sell  the 
real  estate  in  the  decree  mentioned,  and 
that,  therefore,  the  court  was  not  warranted 
in  decreeing  the  sale.  And  it  is  urged  that 
it  did  not  promote  the  interests  of  the  in- 
fants, because  the  land  sold  was  a  reversion 
expectant  on  the  expiration  of  their  moth- 
er's dower  estate;  that  such  sale  was  to  the 
widow's  benefit,  but  not  the  infants' ;  that 
it  secured  to  her  a  larger  income  than  the 
rental  value,  but  was  a  sacrifice  of  their 
reversionary  interest,  and  a  total  loss  to 
them  of  real  estate  worth  $10,000  and  up- 
wards in  gold. 

It  is  to  be  observed,  that  the  juris- 
644  diction  of  the  court  *and  the  reg- 
ularity of  the  proceedings  are  not 
questioned ;  nor  is  it  pretended  that  there  is 
any  error  upon  the  face  of  the  record,  or  that 
the  case  made  by  the  record  did  not  warrant 
the  decree. 

But  the  stress  of  the  argument  is,  that  the 
interest  of  the  infants  was  not  promoted  by 
the  sale,  because  the  sale  was  made  for 
Confederate  currency,  and  because  the  pro- 
ceeds of  sale  were  invested  by  the  court  for 


the  infants  in  Confederate  securities.  This 
argument  is  not  based  upon  the  evidence 
before  the  court  at  the  time  the  decree  was 
entered  for  a  sale  of  the  property ;  is  not 
made  in  the  light  of  the  facts  then  exist- 
ing and  proved  before  the  court,  but  upon 
facts  existing  subsequent  to  the  decree,  and 
in  the  light  of  events  that  happened  after- 
wards. It  is  easy  to  show  now,  after  the 
close  of  the  war,  after  Confederate  currency 
and  Confederate  securities  have  perished, 
that,  as  subsequent  events  have  transpired, 
the  interests  of  the  infants  have  not  been 
promoted  by  a  sale  of  their  real  estate. 
And  if  such  considerations  could  govern  the 
adjudications  of  this  court,  then  every  sale 
of  real  estate  in  which  infanta  were  inter- 
ested, made  under  decrees  of  courts  daring 
the  war,  must  be  vacated  and  annulled :  for 
in  every  case,  as  events  have  happened, 
their  interests  cannot  be  said  to  have  been 
promoted  by  a  sale  of  their  real  estate. 

This  very  state  of  things  strongly  illus- 
trates the  necessity  and  wisdom  of  the  rule, 
that  the  privilege  accorded  to  the  infant  to 
show  cause   against   a   decree  disposing  of 
his  real  estate,  is  limited  to  a   cause   exist- 
ing at  the  time  the  decree  was  pronounced. 
He  may  show  cause  within  six  months  after 
attaining  full  age,    against  a  decree   in  a 
suit,  to  which  he   was  a  party  as  an  infant. 
But  what  cause  can  be  shown  to  entitle  him 
to  vacate  the  decree?    Can  he  show  that  in 
the  light  of  subsequent  events  it  has  tamed 
out  that   his  interests  have  not   been  pro- 
moted  by   a   sale  of  his  real  estate? 
645      Can   he,    upon   arriving   at  age*  *in- 
troduce    evidence    to   contradict  the 
evidence    upon    which    the    court  acted   in 
deciding  that  his   interests   would   be   pro- 
moted  by   a    sale?    Will    he   t>e  permitted, 
years  after  the  decree  has  been  •pronoanced 
by  a  court  of  competent  jurisdiction,  under 
regular  proceedings,  upon  satisfactory  evi- 
dence, and  when  the  property  has  for  years 
been  in  the  hands  of  a  bona  fide  purchaser, 
to  show,  not  that  the  case  made  by  the  rec- 
ord  did  not  warrant  the  decree,    but   that 
upon  evidence   taken   long  afterwards,  and 
in  the  light  of  facts,  not  as  they  existed  at 
the  time  of  the  decree  complained   of,  but 
in  the  light  of  subsequent  events  the  decree 
was   not  warranted?    And   especially  when 
these  subsequent  events  were  the  results  of 
civil  and  political   revolutions,    over  which 
the  parties  and  the  courts  of  chancery  had 
no  control,  and  could  not  possibly  foresee? 
Certainly   the  infant,   upon   arriving   at 
age,  can  show  no  such  cause  as  this,  to  en- 
title him  to  vacate  a  decree   made   against 
him  while  an  infant.     He   may  show  error 
upon    the  face   of   the    record;  or   he    may 
show  that  the  court  had  no   jurisdiction  to 
enter  the  decree;  or  if  it  had  jurisdiction, 
that  the  proceedings  were  irregular  and  not 
binding  upon  the  parties;  or  he  may   show 
that   the   case  made   by  the  record  did  not 
warrant  the  decree.     But  whatever  cause  he 
may    properly   show,    he   certainly    cannot 
reopen  the  case,  and  introduce  evidence  to 
contradict   that   already    given    and   acted 
upon  by  the  court  that  entered  the  decree. 
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If  the  court  which  pronounced  the  decree 
had  jurisdiction  of  the  subject  and  the  par- 
ties; if  its  proceeding's  were  regular  and  in 
accordance  with  the  requirements  of  law ; 
and  the  decree  is  sustained  and  justified  by 
the  evidence  then  introduced,  the  infant 
will  not  be  allowed,  as  against  a  bona  fide 
purchaser,  to  go  out  of  the  record  to  show 
that,  upon  facts  and  events  arising  subse- 
quent to  the  rendition  of  the  decree,  his  in- 
terests were  not  promoted  by  a  sale  of  his 
real  estate. 

To    establish    a   contrary   doctrine 

646  would  in  effect  defeat  •the  very  object 
of  the  law,  and  effectually  prevent  the 

sale  of  any  real  estate  belong'ing  to  infants. 

For  who  would  purchase,  at  a  judicial 
sale,  real  estate  belonging  to  infants,  if 
their  title  could  be  destroyed  years  after- 
wards by  the  introduction  of  evidence  to 
contradict  that  upon  which  the  decree  was 
based?  How  could  a  purchaser  ever  know 
when  a  decree  was  valid  and  binding ;  for 
it  would  be  simply  impossible  for  him  to 
conjecture  what  evidence  might  be  hunted 
up  to  contradict  the  evidence  upon  which 
the  decree  was  founded. 

In  the  case  before  us  the  record  of  the 
proceedingti  have  been  destroyed,  except  the 
decrees  before  referred  to.  But  in  the  de- 
cree directing  the  sale,  the  cause  came  on  to 
he  heard  upon  the  bill,  answers,  replica- 
tions, exhibits  and  examination  of  wit- 
nesses. We  are  not  informed  what  was  the 
testimony  before  the  Circuit  court  of  the 
city  of  Richmond,  to  show  that  the  inter- 
ests of  the  infants  would  be  promoted  by  a 
sale  of  the  real  estate  in  the  proceedings 
mentioned ;  but  we  are  bound  to  xnresume 
that  the  evidence  was  of  such  a  character  as 
to  satisfy  the  intelligent,  careful  and  experi-* 
enced  judge  who  entered  the  decree  for  sale, 
that  the  interest  of  the  infants  would  be  pro- 
moted by  that  sale.  It  is  worthy  of  remark, 
too,  that  the  mother  of  these  infants  was  a 
party  to  the  suit  in  which  the  decree  was  en- 
tered, that  the  infants  were  represented  by  a 
guardian  ad  litem,  and  all  of  the  parties 
represented  by  counsel  distinguished  for 
his  professional  and  personal  integrity, 
who  was  the  commissioner  that  made  the 
sale,  and  invested  the  proceeds  under  the 
order  of  the  court.  It  is  to  be  presumed, 
then,  that  the  interests  of  the  infants  were 
well  considered,  and  that  under  the  circum- 
stances which  then  surrounded  the  transac- 
tion, and  in  the  light  of  the  events  then 
transpiring,  the  court  was  satisfied  upon  the 
evidence  then  before  it,  **that  the  interest  of 
the  infant  defendants  would  be  promoted" 
by  a  sale  of  the  real  estate.  It  is  true,  that 
subsequent  events  caused  the  sacrifice 

647  of  •the  property,  and  total  loss  of  the 
investment   made   for   their    benefit; 

but  these  were  events  beyond  all  mortal 
prescience,  and  could  not  be  anticipated. 
If  the  Confederacy  had  been  a  success,  then, 
in  point  of  fact  the  sale  and  investment 
would  have  **  promoted  the  interests  of  the 
infant  defendants;"  for  they  would  have 
found  themselves  in  possession  of  property 
Of  double  the  value  of  that  which  was  sold. 


It  was  their  misfortune  that  their  prop- 
erty was  sold  and  the  proceeds  invested  in 
what  has  proved  utterly  worthless.  But  the 
sale  was  decreed,  and  the  investment  made 
by  a  court  of  competent  jurisdiction,  upon 
lawful  and  regular  proceeding's,  and  the 
real  estate  has  passed  and  the  title  vested 
in  bona  fide  purchasers  who  were  only  bound 
to  see  that  all  the  parties  necessary  to  con- 
vey the  title  were  before  the  court,  and  that 
the  sale  was  in  accordance  with  the  decree. 
Their  title  cannot  now  be  divested  by  show- 
ing, that  by  events  subsequent  to  that  de- 
cree, it  has  turned  out  that  the  interests  of 
the  infants  were  not  promoted  by  the  sale. 

I  proceed  now  to  notice  briefly  another 
ground  upon  which  the  decree  of  the  court 
below  is  sought  to  be  maintained.  It  was 
not  taken  in  the  bill  or  in  the  pleadings  in 
the  cause,  but  was  relied  upon  with  much 
confidence  by  the  learned  counsel  for  the  ap- 
pellee in  their  argument  before  this  court. 
It  is  now  insisted,  for  the  first  time,  that 
the  fee  simple  in  the  real  estate  referred  to, 
was  not  decreed  to  be  sold  by  the  decree  of 
March  9th,  1863,  but  only  the  life  estate  of 
Mrs.  Louisa  Carrington.  The  decree  directs 
Geo.  W.  Randolph,  esq.,  who  was  appointed 
a  commissioner  for  the  purpose,  **to  expose 
to  sale  at  public  auction,  on  the  premises, 
to  the  highest  bidder,  the  dower  estate  of 
Mrs.  Ivouisa  Carrington  in  the  bill  men- 
tioned. ' '  It  will  be  remembered  that  the  bill 
in  the  suit  of  Carrington  v.  Carrington  has 
been  destroyed.  If  it  were  in  existence,  it 
could  certainly  be  looked  to  to  ascertain  the 
effect  and  meaning  of  the  decree ;  but 
648  it  is  manifest  *from  the  papers  in  said 
suit,  which  have  been  preserved,  that 
the  words  **the  dower  estate  of  Mrs.  Louisa 
Carrington,"  must  be  taken  as  a  descrip- 
tion of  the  property  which  had  been  as- 
sig'ned  to  Mrs.  Carrington  as  her  dower. 

In  the  first  place,  the  bill  was  filed  by  the 
guardian  of  Mary  B.  and  Emily  C.  Car- 
rington, infants  over  the  age  of  fourteen 
years,  against  the  said  infants  and  their 
mother,  Louisa  Carrington,  George  M.  Car- 
rington, George  W.  Jones,  and  Louisa,  his 
wife,  who  were  all  of  the  heirs  of  the  late 
Richard  A.  Carrington.  We  can  only  gather 
the  objects  of  the  bill  from  the  proceedings; 
and  it  is  obvious  that  that  object  was  to 
have  the  interest  of  the  infant  defendants, 
Mary  E.  and  Emily  C.  Carrington,  in  real 
estate  sold.  It  could  not  have  been  to  sell 
the  dower  interest  of  the  defendant,  Louisa 
Carrington,  for  with  that  the  plaintiff, 
who  was  the  guardian  of  the  infants,  had 
nothing  whatever  to  do,  nor  was  it  neces- 
sary to  invoke  the  aid  of  a  court  of  Chanr 
eery  to  sell  her  dower  interest. 

On  the  22d  of  May  1863,  the  cause  came  on 
again  to  be  heard  upon  the  report  of  Com- 
missioner Randolph,  with  the  account  of 
sales,  the  two  statements  of  John  A.  Lan- 
caster &  Co.,  the  report  of  the  surveyor,  and 
the  bond  of  $19,000.  When  the  court  decreed 
that  the  sale  of  the  real  estate  (not  of  the 
dower  interest  therein),  reported  by  said 
commissioner,  and  the  investments  made  by 
him,  be  confirmed,  and  directed  a   convey- 
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crees;  error,  to  decree  a  sale  of  lands  for  cash; 
error,  to  direct  payment  of  money  to  creditor  and 
conveyance  of  land  to  tlie  purchaser,  before  the  sale 
Is  reported  and  confirmed.  Brien  v.  Plttman,  12 
Leiffh  870. 

A  decree  requiring  lands  descended  to  heirs  to  be 
sold  for  eash,  to  satisfy  a  debt  due  from  ancestor,  was 
reverted,  and  sale  directed  to  be  made  upon  a  credit 
of  six,  twelve,  and  eighteen  months.  Haffey  v. 
Birchette,  11  Leiffh  88  ;  Brien  v.  Plttman,  12  Lei^rh 
880. 

Reasonable  Credit-- As  a  general  rule  the  decree, 
to  enforce  the  lien  of  the  vendor  for  unpaid  pur- 
chase money,  should  be  upon  a  reasonable  -  credit. 
Kyles  V.  Tait,  6  Oratt.  44. 

Delinquent  Lands— Pnrcbased  from  tbo  CoDDon. 
wealth— Costa  Solo.— Acts  1806-90,  p.  210.  ch.  170.  amend- 
iufif  Ck>de.  sec.  686,  as  amended  by  Acts  18MK04,  p.  787. 
ch.  685.  providing  for  the  sale  of  real  estate  pur- 
chased by  the  commonwealth  at  delinquent  tax 
sales,  not  stipulating  any  time  at  which  said  land 
shall  be  paid  for,  it  will  be  presumed  that  cash  sales 
are  contemplated,  and  the  cash  must  accompany  the 
application  of  purchase,  such  bein«r  the  settled  pol- 
icy of  the  state.  Brooke  v.  Turner,  06  Va.  606, 80  S. 
E.  Rep.  56. 

Instollnents  off  Debt.— It  is  error  to  decree  the  sale 
of  land  on  terms,  which  makes  the  payments  fall 
due  more  rapidly  than  their  installments  of  the  debt, 
for  which  it  is  sold,  become  payable.  Gates  v.  Crairff. 
11  W.  Va.  800. 

Conlodorote  Money— Standard  of  Value.— In  1868  a 
decree  was  made  appointinir  commissioners  to  sell 
lands  on  the  terms  of  cash  for  cost  Qf  suit  and  ex- 
penses of  sale,  and  a  balance  of  the  credit  of  six, 
twelve,  and  eighteen  months.  On  the  day  of  sale, 
it  is  proposed  to  the  commissioners  to  sell  for  Con- 
federate money:  but  they  decline  to  do  it,  and  say 
they  will  sell  according  to  the  decree.  Four  of  the 
heirs,  representing  six  shares  out  of  twelve  entered 
into  a  written  declaration  that  they  will  take  Con- 
federate money  for  their  shares,  and  this  is  read  to 
the  assembly  by  the  crier,  who  at  the  same  time 
expresses  the  opinion  that  all  the  heirs  will  take  the 
money.  The  cash  is  paid  in  Confederate  money, 
the  bonds  ffiven  and  the  sale  is  reported  to  thecourt 
and  confirmed  ;  and  the  receiver  of  the  court  is  di- 
rected to  withdraw  the  bonds,  and  collect  the  money 
as  it  falls  due.  He  receives  Confederate  money  in 
payment  of  the  first  bond,  upon  the  purchaser  under- 
taking to  take  it  back  if  the  persons  entitled  will 
not  receive  it.  Held,  the  sale  was  a  sale  with  ref- 
erence to  Confederate  notes  as  a  standard  of  value. 
Poaffue  V.  Oreenlee,  22  Oratt.  724. 

XII.  REDEMPTION. 

Day  to  Redeem.  — It  is  error  to  decree  the  sale 
of  land  to  enforce  a  lien  retained  for  the  pay- 
ment of  the  purchase  money  without  ffivinff  a 
day  to  the  purchaser  to  redeem  the  land  by  paying 
what  is  due.  Gross  v.  Pearcy,  2  Pat  &  Heath 
483  ;  Kyles  v  Tait.  6  Gratt.  44  ;  Pecks  v.  Chambers, 
8  W.  Va.  210 :  Wiley  v.  Mahood,  10  W.  Va.  206 :  Roh- 
rer  v.  Tracers,  11  W.  Va.  146. 

Trust  Deeds.— It  is  error  to  decree  the  sale  of  land 
under  a  tru»t  deed  without  ffivlnff  the  debtor  a  day 
to  redeem.    Rohrer  v.  Travers,  11  W.  Va.  146. 

Immediate  Sale— Error.— The  court  erred  In  decree- 
Infif  immediate  sale  of  defendant's  property.  It 
should,  as  has  been  directed  by  the  frequent  ruling 
of  this  court,  have  decreed  a  time,  within  which  the 
defendant  should  pay  the  Judgment,  and  upon  his 


failure  so  to  do.  then  sale  to  be  made.  For  that 
error  the  decree  must  be  reversed.  Speidel  v. 
Schlosser.  18  W.  Va.  708. 

Reasonable  TImo— DIscretioo  off  Court.— It  is  error  to 
decree  a  sale  of  land  for  debt  without  dvinff  a  rea- 
sonable time  for  paymen  t  before  sale.  The  lenrtfa  of 
time  is  within  the  sound  discretion  of  the  court. 
Kiuff  V.  Burdett,  44  W.  Va.  561.  20  S.  E.  Rep.  tOia 

Mortgages  —  Discretion  off  Court  —  When  a  fore- 
closure is  decreed,  the  court  is  to  exercise  a  sound 
discretion  in  relation  to  the  period  of  redemption, 
and  fix  it  according  to  the  circumstances  of  the  case. 
The  usual  time  is  six  months:  but  less  may  be 
allowed. 

Though  the  time  allowed  for  redemption  be  only 
^irty  days,  an  appellate  court  will  nevertheless 
presume  that  the  discretion  of  the  court  below  has 
been  properly  exercised,  if  no  application  appears 
to  have  been  made  to  that  court  for  an  extension  of 
time.    Harkins  v.  Forsyth.  11  Leigh  204. 

Failure  to  Allow  TImo— Postponemsnt,— It  is  error 
to  decree  a  sale  of  real  estate  without  giving  the 
defendant  a  day  to  redeem  the  property  by  paying 
the  amount  charged  therein;  and  it  is  not  giving  a 
day  to  redeem  to  postpone  the  time  in  the  decree 
for  the  property  to  be  advertised  and  sold.  Rose  v. 
Brown,  11  W.  Va.  122. 

Decree— Failure  to  AUow  Time  to  Redoom— Wbsa 
Not  Material.— It  is  not  per  terror  to  decree  a  sale  of 
land  to  enforce  Judgment  liens  without  giving  the 
debtor  time  to  redeem,  as  in  the  foreclosure  of 
mortgages,  though  such  a  practice  ought  in  general 
to  be  pursued,  but  if  the  debtor  does  not  show  he 
has  sustained  any  damage  by  the  failure  to  do  It.  it 
is  not  ground  for  setting  aside  the  sale.  Crawford 
V.  Weller,  28  Gratt.  88& 

Heirs  and  Devisees— Uon  Debts— Fidndary  DebCa.— 
The  cases  in  which  the  heirs  and  devisees  should 
have  a  day  to  pay  the  amount  decreed  against  the 
testator's  estate  before  a  decree  of  sale  is  made  of 
the  real  estate,  are  cases  where  the  property  is 
covered  by  a  lien,  such  as  a  mortgage  or  a  deed  of 
trust,  or  other  security  for  a  debt  McDearman  v. 
Robertson,  Va.  Law  J.  1870.  p.  175;  Long  v.  Weller.  9 
Gratt  847:  Hart  v.  Hart  81  W.  Va.  688,  8  S.  C.  Rep. 
562.  But  where  there  is  no  lien  of  any  kind  but  the 
suit  of  the  decedent  to  the  payment  of  a  fiduciary 
debt  the  personal  estate  being  exhausted,  it  was 
not  neceraary  to  give  the  heirs  and  devisees  a  day 
to  pay  in  the  decree.  McDearman  v.  Robertson.  Va. 
Law  J.  1870.  p.  175. 

Redemption— Waiver.— While  it  is  the  general  rule, 
that  when  the  court  directs  the  sale  of  land,  it  shall 
first  ascertain  the  amounts  of  the  lien  debts,  and 
their  respective  priorities  and  give  a  day  for  pay> 
ment  in  the  decree,  still  this  rule  is  not  so  funda- 
mental in  its  requirements  as  to  prevent  the  parties 
to  the  suit  who  are  interested  in  its  enforcement 
from  dispensing  therewith  by  consent  Parsons  v. 
Thornburg.  17  W.  Va.  856. 

Failure  to  Pay  Purchase  Money.— Where  land  is 
resold  for  the  failure  of  the  purchaser  to  pay  the 
purchase  money,  it  is  error  to  decree  such  resale 
without  giving  the  purchaser  a  day  to  redeem. 
Long  V.  Weller,  20  Gratt  847.  andnoee:  Whitehead  v. 
Bradley.  87  Va.  676, 18  &  E.  Rep.  IOSl 

XIV.  WHO  MAY  SELL. 

The  Virginia  statute  regulating  sales  of  real  estate 
for  the  payment  of  debts  provides,  in  general,  that 
the  court  making  the  decree  for  such  sale  may 
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appoint  a  special  commissioner  to  make  such  sale, 
and  where  no  special  commissioner  is  appointed  for 
tbe  purpose  a  decree  or  order  of  any  court  for  the 
sale  of  property  shall  be  executed  by  the  sheriff  or 
sergeant  who  attends  such,  unless  the  place  of  sale 
be  out  of  his  county  or  corporation,  in  which  case 
the  sale  shall  be  by  the  sheriff  of  the  county  wherein 
the  place  of  sale  is,  or,  if  the  place  be  in  a  corpora- 
tion, by  the  sergeant  thereof,  or  the  sheriff  of  the 
county,  including  such  corporation  as  the  court  may 
direct  Code  of  Va.  SS  8897.  8408;  Code  of  W.  Va.  ch. 
138.  S1 1,  2. 

Where  a  decree  for  specific  execution  of  a  con- 
tract against  a  purchaser  provides  that  if  the 
purchase  money,  or  a  part  of  it,  is  not  paid  by  a  day 
certain,  the  property  shall  be  sold,  it  is  not  error  to 
appoint  the  counsel  of  the  plaintiffs,  there  beinff  no 
objection  to  the  person,  the  commissioner  to  make 
the  sale;  nor  is  it  error  to  refuse  to  associate  with 
him.  one  of  the  counsel  of  the  purchaser.  Ooddin 
T.  Vauffhu.  14  Gratt  108. 

But  the  owner  of  half  of  the  Judgment  to  satisfy 
which  the  suit  is  brought  to  sell  the  land  is  incom- 
petent to  act  as  commissioner  to  sell  the  land.  Etter 
T.  Scott,  90  Va.  782.  19  S.  E.  Rep.  77e. 

XV.  BOND  OP  COMMISSIONER. 

A.  NECESSITY  FOR. 

Bond  of  ComnissloiMr— Necessity  for.— No  special 
commissioner  appointed  by  a  decree  or  order  of 
court,  or  of  a  Judee  in  vacation  to  sell  or  rent  any 
property,  shall  advertise  property  for  sale  or  rent- 
ing, or  sell  or  rent  the  same  until  he  shall  have 
fflven  bond  before  the  court  or  Judffe,  or  the  clerk 
of  the  court  in  his  office,  in  a  penalty,  to  be  pre- 
scribed by  the  court  or  judffe.  sufficient  to  cover  at 
least  the  probable  amount  of  the  purchase  money 
or  rent,  and  shall  have  obtained  from  the  said  clerk 
a  certificate  that  the  bond  required  by  law  or  by  the 
decree  or  order  has  been  srlven,  which  certificate  or 
a  copy  thereof  shall  be  appended  to  the  advertise- 
ment.   Va.  Code,  sec.  8896. 

CoflifliUsloiMr— Bond  Necessary.— The  statute  re- 
quires a  bond  of  the  commissioner  to  make  the  sale, 
and  it  must  be  fflven  before  he  receives  any  money 
under  the  decree,  whether  it  be  therein  directed  or 
not  McAllister  v.  Bodkin.  76  Va.  809;  Donahue  v. 
Fackler.  21  W.  Va.  184;  Flesher  v.  Hassler.  29  W.  Va. 
404. 1  S.  E.  Rep.  581;  Cooper  v.  Dauffherty.  86  Va.  348. 
7  S.  E.  Rep.  887:  Hess  v.  Rader.  26  Qratt  747:  Blair  v. 
Core.  90  W.  Va.  266:  Lloyd  v.  Erwln,  29  Oratt  596: 
Davis  V.  Snead,  83  Oratt  706:  Tyler  v.  Toms.  76  Va. 
116:  Clarke  v.  Shanklln.  24  W.  Va.  80.  But  see 
Dixon  V.  McCue.  21  Oratt  877. 

Where  three  commissioners  were  decreed  to  sell 
the  debtor's  real  estate  and  the  decree  provided 
that  those  irivinff  bond  mi^rht  sell  alone,  the  sale  by 
two  commissioners,  one  of  whom  had  srlven  bond, 
was  held  to  be  valid,  it  appearing  that  the  third  had 
died  before  the  sale  was  advertised.  Strayer  v. 
Loner.  89  Va.  471,  16  S.  E.  Rep.  357. 

Commissioner— Failure  to  Qlve  Bond— Effect.— The 
commissioner  who  upon  the  sale  of  land  received 
purchase  money  without  haviuff  irlven  the  proper 
bond  required  of  a  commissioner,  is  liable  to  the 
purchaser  for  the  amount  so  received:  and  he  may 
be  proceeded  against  by  rule  to  show  cause  why  a 
decree  should  not  be  rendered  against  him  for  the 
amount  aforesaid.    Tyler  v.  Toms.  75  Va.  116. 

The  Code.  S  1,  ch.  132,  provides:  "A  court  In  a  suit 
properly  therein  may  make  a  decree  or  order  for 
the  sale  of  property  in  any  part  of  the  state,  and 


may  direct  the  sale  to  be  for  cash,  or  on  such  credit 
and  terms  as  it  may  deem  best;  and  it  may  appoint  a 
special  commissioner  to  make  such  sale.  No  special 
commissioner  appointed  by  a  court  shall  receive 
money  under  a  decree  or  order,  until  he  irive  bond 
before  the  said  court  or  its  clerk.**  Chapter  142,  S  1* 
Acts  of  1882,  amending  this  section,  provides  amonff 
other  thiuffs,  that  "No  sale  shall  be  made  by  such 
commissioner  until  such  bond  and  security  has 
been  fflven  and  approved  by  the  clerk:  and  every 
notice  of  such  sale  shall  have  appended  to  it  the 
certificate  of  such  clerk,  that  the  bond  and  security 
have  been  srlven  by  the  commissioner  as  required 
by  law."  The  law,  it  will  be  seen,  is  much  more 
stringent  now  than  under  the  Code.  The  sale  in 
this  case  was  made  under  the  provision  of  the  Code. 
We  cannot  say  that  the  failure  to  srlve  bond  in  this 
case  before  the  sale  vltlate/1  it  The  provision  of  the 
Code  does  not  authorize  us  to  say  the  sale  for  this 
reason  was  void.  Sommerville  v.  Sommervllle,  86 
W.  Va.  488. 

Failure  to  Give  Bond— Effect— Where  purchaser,  at 
sale  made  under  decree  of  court  pays  the  pur- 
chase money  to  sale  commissioner  who  has  not 
srlven  the  bond  required  bylaw,  such  pajrment  is  in- 
valid, unless  certificate  of  clerk  that  such  bond 
has  been  srlven  was  published  with  advertisement 
of  sale.  Code  1887.  SS  8897,  8896:  Lloyd  v.  Erwln,  28 
Oratt  696.  See,  for  very  similar  cases,  Woods  v. 
Ellis,  86  Va.  471.  7  S.  E.  Rep.  862;  Lee  v.  Swepson.  76 
Va.  178;  Tyler  v.  Toms,  75  Va.  126.  See  also,  Brown 
v.  Taylor,  32  Oratt  186. 

Bond  of  Commissioner— Failure  to  Olve— Effect.— 
Where  commissioners,  who  are  also  counsel  in  the 
cause,  are  appointed  to  make  sale  of  land  under  a 
decree  of  court  requiring-  them  to  srlve  bond  before 
proceedlnsr  to  act  make  the  sale  and  before  such 
sale  Is  confirmed,  collect  the  purchase  money,  and 
fail  to  pay  it  over  to  the  distributees,  it  was  held 
that  the  said  persons  appointed  commissioners  had 
no  authority  to  receive  said  purchase  money  either 
as  commissioners  or  as  counsel  for  the  parties,  such 
commissioners  not  having  srlven  bond,  and  the 
purchaser  is  bound  to  pay  it  again.  And  such  com- 
missioners are  liable  to  the  purchasers  for  the 
amount  received  by  them.  Donahue  v.  Fackler.  81 
W.  Va.  124. 

Failure  to  Qlve  Bond— Waiver.— The  bond  with  the 
security  required  of  the  commissioner  is  for  the 
benefit  of  those  entitled  to  the  proceeds.  If  he  col- 
lects without  giving  bond,  and  they  ratify  his  act 
and  look  to  him  for  pasrment  no  one  else  can  com- 
plain or  claim  that  any  equity  is  raised  in  their 
favor.    Lee  v.  Swepson,  76  Va.  178. 

Failure  to  Require  Bond.— It  is  error  to  decree  the 
sale  of  the  land  for  cash,  and  not  to  require  the 
special  commissioner  to  give  bond  with  security, 
conditioned  according  to  law,  before  making  the 
sale.  Baker  v.  Oil  Tract  Co..  7  W.  Va.  462:  Donahue 
V.  Fackler.  21  W.  Va.  124:  McClaskey  v.  O'Brien.  16 
W.  Va.  791. 

Saleof  Land— Failure  to  Require  Bond  In  the  Decree.— 
The  statute.  Acts  1883-4.  p.  213,  says:  "The  commis- 
sioner shall  give  bond  and  personal  security,  to  be 
approved  by  the  clerk  of  the  court"  Htld,  a  failure 
to  provide  that  the  commissioner  of  sale  shall  give 
bond  and  security  is  not  error  for  which  the  decree 
should  be  reversed.  Cooper  v.  Daugherty,  85  Va. 
343.  7  S.  E.  Rep.  387:  McAllister  v.  Bodkfb,  76  Va.  809. 

Commissioner  — Sale  of  Land— Bond— Waiver.  —  a 
plaintiff  in  a  suit  to  enforce  the  vendor's  lien  cannot 
waive  the  bond  required  by  the  statute  of  the  com- 
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missioner  appointed  to  make  the  sale.    The  decree 
*  should   require    the  bond    should  be  irlven.    The 
statute  Is  mandatory  and  no  waiver  Is  contemplated 
by  It.    Neeley  v.  Ruleys.  20  W.  Va.  ««. 

B.  VALIDITY. 

Bond  of  CommUsioiMr— Validity—Approval  by  the 
Clerk.— A  bond  of  a  special  commissioner  to  make  a 
sale  In  a  chancery  cause  is  delivered  by  the  commis* 
sioner  to  the  clerk  of  the  court,  which  on  its  face  is 
complete  and  perfect  The  bond  was  executed  by 
the  sureties  upon  the  condition  that  it  would  not 
be  delivered  to  the  clerk  until  it  was  also  executed 
by  another  person  as  surety,  and  when  the  clerk 
received  the  bond  he  was  not  informed  of  such 
condition.  Held,  this  was  a  valid  bond:  and  the 
sureties  cannot  set  up  as  a  defense  this  condition 
when  the  bond  is  sued  upon.  It  is  not  necessary  to 
the  validity  of  such  a  bond,  that  It  should  be  either 
acknowledged  or  proven  before  the  court  Such  a 
bond,  however,  must  as  to  the  sufficiency  of  the 
sureties,  be  approved  by  the  clerk,  but  in  order  to 
make  the  bond  valid,  he  need  not  endorse  his 
approval  upon  it    Lyttle  v.  Cozad,  21  W.  Va.  184. 

Sufficiency  of  Security.— Where  two  commissioners 
are  appointed  to  sell  land  and  they  are  required 
before  proceeding  to  act  to  execute  a  bond  with 
security  conditioned  according  to  law.  and  each 
executes  a  separate  bond  with  the  other  as  his 
surety,  it  was  held  that  this  was  not  a  compliance 
with  the  decree,  and  that  though  the  bonds  were 
given  in  court    Tyler  v.  Toms,  76  Va.  IIU. 

Bofore  Whom  Olven.— It  is  plain  from  the  provision 
of  S  8806  of  the  Va.  Ck>de  that  a  decree  which  directed 
such  commissioner  to  ffive  bond  before  any  other 
person  or  tribunal  than  those  named  in  the  said 
statute,  would  be  erroneous.  By  the  terms  of  that 
section,  the  bond  is  reguiredto  be  given  before  the  court 
or  before  the  jvdae  of  the  court,  or  before  the  clerk  of  the 
court  in  his  office  and  the  clerk  of  that  court  is  re- 
quired to  certify  that  this  has  been  done.  It  Is  also 
error  to  direct  the  clerk  of  any  other  court  to  take 
the  bond,  but  if  the  decree  directing  the  bond  to  be 
taken  by  some  other  court  is  appealed  from,  this 
court  will  correct  the  error,  if  the  decree  is  simply 
Interlocutory.  South  West  etc..  CJo.  v.  Chase,  96  Va. 
60,  87  S.  E.  Rep.  825. 

C.  LIABILITY. 

Sale  by  Sheriff  or  Sergeant— Bond— Liability  of  Surety 
on  Official  Bond.— Where  the  sheriff  or  sergeant 
makes  a  sale  under  a  decree  of  a  court  of  equity,  the 
sureties  on  his  bond  are  responsible  for  the  due 
administration  of  the  money.  Code  of  Va.  S  8408; 
Code  of  W.  Va.  ch.  188,  i  2. 

XVI.  DEED  OP  COMMISSIONER. 

Deed— Void  Ab  Initio.— Where  a  special  commis- 
sioner sold  lands  on  terms  other  than  those  pre- 
scribed in  the  decree  of  sale,  and  without  reporting 
his  proceedinirs  and  obtaining  confirmation,  con- 
veyed the  land  to  a  purchaser,  thouffh  six  months 
later  the  court  did  confirm  the  sale  and  deed,  it  was 
held  that  a  bill  would  lie  to  cancel  the  deed  as  void 
ab  inUio.  Miller  v.  Smoot  80  Va.  1060,  11  S.  E.  Rep. 
088. 

Confirmation  of  Deed.— Although  a  deed  made  by 
commissioners  of  a  court  Is  not  in  exact  accordance 
with  the  directions  of  the  court  yet  it  is  immate- 
rial where  i^appears  that  they  reported  their  action 
and  it  confirmed  the  deed.  Harman  v.  Steames,  8 
Va.  Law  Reg.  464. 

Correction  of  Deed  by  Commissioner.- Where  a 
party  is   appointed  a   special   commissioner  in  a 


chancery  cause,  and  empowered  and  directed  to 
execute  and  deliver  a  deed  to  a  party  to  a  snit 
for  a  tract  of  land  therein  desig-nated.  and  sach 
si>ecial  commissioner,  in  endeavoring-  to  obey  the 
directions  of  said  decree,  conveys  the  property  by  a 
misdescription,  such  commissioner,  when  the  mis- 
take is  discerned,  may  correct  the  same  by  a  snb> 
sequent  deed.  Ouinn  v.  Bowers,  44  W.  Va.  807.  a  S. 
£.  Rep.  1087. 

Title  That  Passes  by  Deed.— The  prayer  of  the  liill 
being  for  a  sale  of  the  land,  and  the  decree  and  sale 
being  of  the  land,  and  the  deed  conveying  it  the 
title  of  all  the  parties  to  the  suit  passed  by  the  deed. 
ZoUman  v.  Moore,  81  Oratt  818. 

XVII.  OBJECTIONS  WAIVED  UNLESS  TAKEN  IN 

LOWER  COURT. 

A.  IN  GENERAL-SALE  BEFORE  PARTITIOK. 
—Land  sold  before  partition  was  held  not  to  be 
erroneous,  where  no  objection  was  offered  when 
the  decree  was  entered,  or  sale  made,  and  nothing 
appears  to  Indicate  that  the  defendant  was  injured 
by  It  Thomas  v.  Nat  Bank,  86  Va.  SOl.  9  &  E.  Rep. 
1188. 

Partition.— In  a  suit  for  partition,  the  conn  has  no 
authority  to  order  a  sale  of  the  land,  unless  it  is 
made  to  appear  by  an  inquiry  before  a  commis- 
sioner, or  otherwise,  that  partition  cannot  be  made 
in  some  of  the  modes  provided  by  the  second  and 
third  sections  of  ch.  188.  of  the  6ode.  But  when  It 
did  not  so  appear,  and  no  such  inquiry  was  asked  in 
the  court  below,  a  party  who  promoted  the  suit  and 
at  whose  instance  the  decree  was  made,  will  not  be 
allowed  to  raise  the  objection  for  the  first  time  In 
the  appellate  court    Howery  v.  Helms,  20  Gratt  L 

Order  of  Publication.— If  there  is  no  objection  made 
in  the  court  below  as  to  the  manner  In  which  the 
the  order  of  publication  was  issued,  or  executed,  so 
as  to  bring  the  matter  before  the  lower  court  and 
have  the  sufficiency  of  the  order  of  publication 
passed  upon  by  that  court  and  the  decree  recites  that 
the  order  of  publication  was  "duly  executed.**  the 
objection  that  it  was  not  so  executed  cannot  first  be 
raised  in  the  appellate  court  Scott  v.  Lndlnrton, 
14  W.  Va.  887. 

Mistake  as  to  Name  of  Purchaser.- If  by  mistake 
the  name  of  the  purchaser  is  not  mentioned  in  a 
decree  confirming  a  judicial  sale,  bnt  by  mistake 
the  name  of  some  other  person  is  mentioned  as  the 
purchaser,  such  mistake  is  not  ground  for  reversing 
the  decree  in  the  appellate  court  if  no  motion  to 
correct  the  same  has  been  made  in  the  lower  court 
McMullen  v.  Eagan,  81  W.  Va.  288. 

Judgment  Creditors  Not  Parties  to  Suit.— The  appel- 
late court  will  not  reverse  a  decree  orderlnir  the 
sale  of  lands  of  the  debtor  merely  because  the 
record  disclosed  that  some  of  the  judgment  cred- 
itors had  not  been  made  formal  defendants,  who 
ought  to  have  been  made  so,  unless  it  appears  that 
the  objection  was  made  to  the  rendering  of  such 
decree  in  this  account  in  the  cou^t  below,  before 
such  decree  was  entered.  Neely  v.  Jones.  16  W.  Va. 
686 ;  Jackson  v.  Hull,  21  W.  Va.  601 ;  Norrls  v.  Bean. 
17  W.  Va.  665 :  Grove  v.  Judy,  24  W.  Va,  2H, 

B.  COMMISSIONER'S  REPORT  (See  Commission- 
ers in  Chancery).— Where  an  exception  is  not  taken 
to  a  commissioner's  report  on  a  question  which 
might  be  affected  by  extrinsic  evidence,  and  the 
question  is  not  made  in  the  court  below,  the  appel- 
late court  will  not  consider  it  Peters  v.  NeviUe.  88 
Gratt  549  ;  Myers  v.  Nelson,  96  Gratt  729  :  Keck  v. 
Allender,  87  W.  Va.  201,  16  S.  E.  Rep.  580 :  Hildreth 
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T.  Tomer,  »  Va.  888,  17  S.  B.  Rep.  471 ;  Wilson  ▼. 
Wilson,  08  Va.  M6, 86  S.  S.  Rep.  60&  See  monoffraphlc 
note  on  "CJommlssloners  in  Chancery"  appended  to 
Whltebead  t.  Whitehead,  28  Qratt  870. 

Where  the  sales-commissioner's  report  shows  that 
the  sale  was  made  as  the  decree  prescribed,  no 
objection  will  be  allowed  in  the  appellate  court 
where  none  was  made  below.  Smith  t.  Henkel,  81 
Va.584. 

C.  TO  CONFIRMATION.— A  debtor  cannot  have  a 
decree  reversed  confirming  a  sale  of  real  estate  for 
an  error  in  the  decree  ordering  the  sale,  when  he 
has  not  taken  the  proper  steps  in  the  court  below 
before  the  confirmation  to  review  said  decree  of 
sale.    Huffhes  v.  Hamilton,  19  W.  Va.  800. 

Where  no  objection  was  made  in  the  lower  court 
to  the  decree  of  sale  before  an  account  of  liens  was 
taken,  it  cannot  be  taken  advantage  of  in  the  appel- 
late court.  Where  a  sale  is  confirmed  without 
objection  it  is  presumable  that  the  property  brought 
its  full  value.  Kam  v.  Rorer  Iron  Co..  86  Va.  7B4, 
11  S.  £.  Rep.  481 ;  Redd  v.  Dyer,  88  Va.  881,  2  S.  £.  Rep. 


Irraffolaritles.— Objections  to  the  confirmation  of  a 
sale  of  land  founded  upon  errors  and  irreffularitles 
in  the  proceedings,  should  be  made  in  the  lower 
court,  since  such  irreflrularities,  on  timely  notice 
miffht  have  been  remedied.  Thomas  v.  Davidson, 
78  Va.  888.  See  Hansucker  v.  Walker.  76  Va.  763, 
holding  that  where  no  day  for  redemption  was 
allowed,  the  exception  came  too  late  for  the  first 
term  In  the  appellate  court 

Bxoeptloa.~Where  a  decree  for  the  sale  of  real 
estate  had  been  confirmed,  it  will  not  be  reversed 
at  the  instance  of  the  debtor,  when  he  took  no  steps 
in  the  court  below  before  the  confirmation  to  review 
said  decree,  except  perhaps  in  some  case  where  the 
purchaser  is  party  to  the  suit  Beard  v.  Arbuckle, 
19  W.  Va.  186  ;  Dick  v.  Robinson.  19  W.  Va,  160  ;  Char- 
leston, etc..  Co.  V.  Brockmyer.  18  W.  Va.  686. 

XVIIl.  BXPBN5BS. 

Costs— Pecs  of  Coaosel.— When  property  is  sold  un- 
der decree  of  court  to  satisfy  liens  thereon,  out  of 
the  proceeds  must  be  paid  the  taxed  costs,  but  not 
more  than  the  le^al  fee  to  the  plaintiff's  counsel. 
If  an  allowance  beyond  the  usual  fee.  for  counsel 
representing-  the  creditors,  be  proper,  and  it  be 
paid  out  of  the  proceeds,  it  should  be  credited 
ratably  on  the  liens,  so  as  not  to  tax  the  debtor  with 
it    Citizens'  National  Bank  v.  Manoni,  76  Va.  802. 

When  the  circuit  court  on  confirmation  of  a  com- 
missioner's report,  fixes  an  attorney's  fee  at  885. 
this  court  will  not  disturb  such  finding,  unless 
plainly  contrary  to  the  evidence  in  support  of  such 
fee.    Shataan  v.  Shahan  (W.  Va.),  87  S.  £.  Rep.  662. 

Conipeiisatioa  of  AoctloiMer.— It  was  proper  to 
allow  compensation  for  the  services  of  an  auc- 
tioneer in 'making  the  sale  ordered  by  the  court 
and  also  the  expenses  of  a  former  advertisement 
of  the  sale  of  the  property  by  the  trustee,  which 
had  been  enjoined  by  the  debtor,  and  the  injunc- 
tion dissolved.    Hogan  v.  Duke,  90  Qratt  844. 

Bxtm  AHowance.— Extra  allowances  to  trustees 
and  receivers  should  not  be  made  in  the  absence 
of  evidence  of  extraordinary  services  rendering 
such  allowances  Just  and  reasonable.  Welgand  v. 
Alliance  Supply  Co.,  44  W.  Va.- 188, 28  S.  E.  Rep.  808. 

Report  of  Comsslssloner^-Oath— Pees.— Where  a 
report  of  a  commissioner,  under  an  order  or  decree 
of  reference  is  returned,  it  is  the  duty  of  the  court, 
when  called  to  its  attention,  to  see  that  the  certif- 


icate under  oath,  of  the  fees  and  time  employed  of 
the  commissioner,  as  required  by  section  5,  ch.  187,  is 
annexed  thereto,  and  that  no  fees  be  allowed  or 
paid  thereon  until  such  certificate  Is  made.  Wei-^ 
gand  V.  Alliance  Supply  Co.,  44  W.  Va.  188.  28  S.  E^ 
Rep.  808. 

Proceeds— Insufficiency— PersoBsl  Decree.— if  the 
proceeds  are  insufllcient  to  pay  the  plaintiff's  claim 
the  expenses  of  the  sale  and  the  costs  of  the  suit- 
then  for  any  deficiency  of  course  there  should  be 
upon  the  confirmation  of  the  sale,  a  personal  decree 
rendered  against  the  defendant-debtors  for  such 
deficiency  after  deducting  from  the  proceeds  of  the 
sale  the  expenses  of  the  sale;  and  if  there  has  not 
been  enough  produced  by  the  sale  to  pay  the  plain- 
tiff's claim,  the  expense  of  the  sale  and  the  costs, 
whatever  remains  of  the  costs,  should  be  decreed 
against  all  the  defendante  including  the  fraudulent 
grantors.    Hinton  v.  Ellis,  27  W.  Va.  427. 

Employment  of  Stenosrapbers.- Neither  the  circuit 
courts  nor  the  Judges  thereof  are  authorlaed,  under 
the  statute  providing  for  employment  of  shorthand 
reporters  in  said  courts,  to  employ  or  authorize  the 
employment  of  said  reporters  before  commissionen 
in  executing  the  orders  or  decrees  of  reference  of 
such  courts.  Wei^rand  v.  Alliance  Supply  Co.,  44  W. 
Va,  188.  28  S.  E.  Rep.  808. 

Compensation  of  Commlssloaer— Res  Judicata.-- 
When  the  report  of  a  sale  which  contains  a  state- 
ment of  the  commissions  charged  by  the  commis- 
sioner has  been  confirmed  by  the  trial  court  and 
that  decree  has  been  confirmed  by  the  appellate 
court  without  objection  to  the  charge  made  by  the 
commissioner,  the  question  becomes  res  Judicata,  and 
the  amount  of  the  commission  is  beyond  the  reach  of 
a  J  udlclal  Inquiry.  RoUer  v.  Pitman,  08  Va.  613,  86  a 
£.  Rep.  987. 

XIX.  PROCBBDS  OP  SALB. 

A.  DISPOSITION.— The  proper  rule  In  such  sales 
is,  to  direct  in  the  decree  ordering  the  sale  that  the 
cash  payment  shall  be  reUined  by  the  commission- 
ers making  the  sale,  or  be  paid  into  bank  to  the 
credit  of  the  suit  subject  to  the  future  order  of 
the  court  The  purchase  money  being  thus  under 
the  control  of  the  court  will,  upon  the  confirmation 
of  the  report  or  upon  setting  aside  the  sale,  be  dis- 
posed of  in  the  way  that  shall  then  seem  proper. 
Arnold  V.  Casner,  28  W.  Va.  461:  Cox  v.  Price  (Va.), 
22  S.  £.  Rep.  612. 

A  judicial  sale  is  the  act  of  the  court  and  not  of  the 
commissioner  who  offers  the  property  and  receives 
the  bids.  The  sale  is  not  complete  until  a  report  of 
the  bidding  has  been  made  and  confirmed  by  the 
coart  And,  therefore.  It  would  be  irregular,  though 
not  sufficient  ground,  perhaps,  to  reverse  the  decree, 
for  the  court,  by  Its  decree  ordering  the  sale,  to 
direct  the  disbursement  of  the  cash  payment  before 
the  confirmation  of  the  sale.  Arnold  v.  Casner.  22 
W.  Va.  461 :  Anderson  v.  Da  vies.  6  Munf .  486. 

Acceptance  by  Owner  of  Proceeds— AfflrmaUon  of 
Sale.— Where  a  party  interested  in  the  land,  with  a 
full  knowledge  of  all  facts,  elects  to  affirm  the  sale, 
he  will  be  concluded  by  It  and  in  this  case  the  accept- 
ance, without  objection,  of  his  share  of  the  proceeds 
of  sale  in  Confederate  money  (for  which  the  sale 
was  made),  was  held  to  be  such  an  affirmation. 
Howery  v.  Helms.  20  Gratt  1. 

Investment  of  Proceeds.— That  the  courts  of  this 
commonwealth,  during  the  war  had  the  authority 
to  decree  sales  for  Confederate  money,  and  to  make 
investments  of  funds  under  their  control  in  Confed- 
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erate  securities,  is  no  longer  an  open  qnesUon. 
Transactions  in  Confederate  currency  dnrinff  the 
war,  and  investments  in  Ck>nfederate  securities 
(when  properly  made),  must  now  be  held  to  "be  as 
Talid  and  bindinsr  as  if  made  in  time  of  peace  in  a 
sound  currency.    Walker  ▼.  Pa^e,  81  Gratt.  898. 

B.  RIGHT  OP  COMMISSIONER  TO  COL.I-ECT 
PROCEEDS  OF  SALiE.  — A  commissioner  who  is 
directed  to  file  the  bonds  with  his  report  has  no 
authority  to  collect  them.  Omohundro  y.  Omohun- 
dro,  87  Gratt  884. 

A  special  commissioner  appointed  by  a  decree  of 
the  court  of  equity  is  simply  the  creature  of  such 
court,  who  has  no  powers  except  such  as  are  con- 
ferred upon  him  by  the  order  of  his  appointment 
and  the  course  of  practice  of  the  court  Such  special 
commissioner  who  makes  the  sale  and  takes  bonds 
payable  to  himself  as  such  commissioner,  when  said 
sale  is  reported  to  the  court  and  confirmed,  has  no 
authority  to  collect  said  sale  bonds  unless  the  decree 
conferring  the  appointment  or  some  subsequent 
decree  or  order  of  the  court  gives  him  authority  to 
do  so.  And  when  he  sues  to  enforce  the  payment  of 
bonds  executed  to  him  as  commissioner,  must  aver 
in  his  bill  his  appointment  and  authority  to  collect 
said  bonds,  or  the  bill  will  be  held  insufficient  on 
demurrer.  Blair  v.  Core,  20  W.  Va.  866;  Clarke  v. 
Shanklin.  84  W.  Va.  80. 

Authority  to  Collect  impilod.— A  friendly  suit  was 
instituted  for  the  sale  of  land  in  which  a  number  of 
persons  were  interested,  and  there  was  a  decree  for 
a  sale  on  a  credit  of  six  months,  with  the  privileffe 
of  the  purchasers  to  pay  cash,  and  the  commission- 
ers were  directed  to  give  bond  of  $40,000.  There  was 
a  sale  and  the  purchasers  gave  their  bonds  for  the 
purchase  price,  and  afterwards  paid  part  of  the  pur- 
chase money  to  the  commissioners  who  paid  to 
several  of  the  parties  entitled  their  share  of  it  or 
part  of  it  It  was  held  that  under  the  terms  of  the 
decree  in  the  case,  and  the  condition  of  things  at  the 
time  and  looking  to  the  amount  in  which  the  com- 
missioners were  required  to  give  security  before 
acting,  their  authority  to  receive  the  purchase 
money    may  be  implied.    Finney  v.  Edwards,  75 

Va.  44. 

XX.  BIDDERS. 

A.  WHO  MAY  BID.— A  sale  commissioner  may 
decline  to  cry  the  bid  of  a  person  who  has  refused 
to  comply  with  the  terms  of  a  former  sale,  and  who 
gives  no  satisfactory  assurance  of  ability  to  comply 
with  the  terms  of  the  second  sale.  Hildreth  v. 
Turner,  89  Va.  868,  17  S.  E.  Rep.  471. 

The  auctioneer  cannot  himself  bid  for  the  property 
nor  can  he  receive  sham  bids.  Hilleary  v.  Thomp- 
son, 11  W.  Va.  118:  Brock  v.  Rice,  27  Gratt  818,  and 
note. 

Where  two  commissioners  unite  in  advertising, 
and  both  are  present  at  a  sale,  and  one  of  them 
declines  to  join  in  the  report,  but  makes  a  separate 
report  asking  that  a  former  sale  be  confirmed  to  a 
bidder  who  refused  to  comply  with  the  terms,  and 
that  such  bidder  (though  a  non-resident)  be  required 
to  show  cause  why  said  former  sale  should  not  be 
confirmed :  it  was  held  that  the  validity  of  the  second 
sale  was  not  affected  by  the  said  facts,  and  that  the 
court  had  no  j  urisdiction  over  such  bidder.  Hildreth 
V.  Turner.  80  Va.  888. 17  S.  E.  Rep.  471. 

(I)  Rights  and  Uabllltirs.— Bidders  acquire  no 
rights  until  their  bid  is  accepted  and  the  sale  is  con- 
firmed.   Terry  v.  Coles,  80  Va.  895. 

The  bid  made  by  the  purchaser  at  the  sale  must  be 
considered  as  his  offer  to  the  court  through  its  com- 


mis^oners:  and  in  making  it  he  agrees  to  be  bound 
thereby,  when  it  is  accepted  and  approved  by  the 
court    BCarling  v.  Robrecht  13  W.  Va.  440. 

(a)  Sate  by  Bidder  at  Advanced  Price.— Bidders 
at  a  judicial  sale  have  no  right  to  sell  their  bids  at 
an  advanced  price  before  the  sale  is  confirmed, 
unless  such  advance  inures  to  the  benefit  of  the 
parties  to  the  suit  Camp  v.  Bruce.  96  Va.  5S1,  SI  S. 
E.  Rep.  901. 

(3)  Limitation  of  Tine  upon  Bidders.— The  court 
will  discourage  the  limitation  of  time  upon 
bidders,  which  would  prevent  a  fair  sale  of  the 
property,  yet  when  the  property  has  been  cried  for 
a  considerable  time  and  the  only  effect  was  to 
quicken  the  bidders,  the  court  will  confirm  the  sale. 
Fairfax  v.  Muse,  4  Munf.  184. 

B.  (X)MBINATIONS  AMONG  BIDDERS. 

(I)  When  illegal.— Where  property  is  to  be  sold 
at  auction,  and  especially  at  a  judicial  sale  or  at  a 
sale  in  the  course  of  governmental  administration, 
a  secret  combination  and  agreement  amongst  per- 
sons interested  in  bidding  to  refrain  from  bidding 
in  order  to  prevent  competition  and  to  lower  the 
selling  price  of  the  property,  is  illegal.  Barnes  v. 
Morrison,  97  Va.  872, 84  S.  E.  Rep.  93. 5  Va.  Law  Reg. 
S7S. 

If  the  purchaser  combined  with  others  to  purchase 
the  property  at  the  attachment  sale,  at  a  sacrifice: 
and  if,  in  pursuance  of  such  combination,  they  so 
acted  as  to  prevent  competition  at  said  sale,  or  to 
prevent  the  said  property  realizing  a  fair  value,  then 
such  combination  and  action  was  fraudolent:  and 
the  deed  of  the  sheriff  passed  no  title  to  the  pur- 
chaser.   Underwood  v.  McVeigh.  23  Gratt  400. 

Where  an  insolvent  debtor,  whose  lands  are  about 
to  be  sold  by  commissioners  of  sale  to  pay  liens  upon 
them  makes  ah  arrangement  with  a  third  party 
whereby  he  agrees  to  use  his  best  efforts  at  the  sale 
to  depreciate  the  price,  which  a  certain  lot  may 
bring,  so  that  this  lot  may  be  bought  by  such  third 
party  at  a  grossly  inadequate  price,  and  in  consider- 
ation thereof  this  third  party  agrees  to  convey  to  the 
insolvent  debtor  a  portion  of  the  said  lot  for  the 
excess  which  may  be  paid  for  this  lot  over  one 
thousand  dollars,  or  to  convey  to  the  debtor  for 
nothing,  if  it  be  purchased  for  less  than  one  thou- 
sand dollars;  such  contract  was  held  fraudulent 
and  the  parties  to  it  are  in  pari  cUlicto,  and  the  court 
will  not  enforce  such  contract  at  the  instance  of  the 
debtor.    Horn  v.  Star  Foundry  Co..  88  W.  Va.  SOS. 

(a)  When  Not  Illegal.— Since  nothing  appeared  in 
the  record  to  show  that  the  property  sold  at  a  judi- 
cial sale  brought  less  than  its  value  when  purchased 
by  the  owner,  on  account  of  the  arrangrement  be- 
tween him  and  the  defendant  or  that  the  creditors 
of  the  owner  did  not  receive  the  benefit  of  the 
proceeds  of  the  sale,  it  cannot  be  objected  that  it 
was  such  a  fraudulent  arrangement  by  the  owner 
to  cover  up  his  property  in  fraud  to  his  creditors, 
who  do  not  appear  to  be  injured  and  are  not  heard 
to  complain,  as  will  prevent  his  enforcing  the  agree- 
ment   Fluharty  v.  Beatty.  4  W.  Va.  614. 

See  Tucker  v.  Tucker,  86  Va.  679.  10  S.  E.  Rep.  980. 
where  the  purchase  was  allowed  to  stand  even 
though  another  purchaser  was  bourht  off.  The 
court  saying  in  this  case  the  land  sold  at  a  price 
above  the  assessed  value,  and  the  motion  to  set 
aside  for  inadequacy  of  price  was  not  sustained. 

Where  two  or  more  persons  desire  to  acquire  dif- 
ferent parts  of  a  tract  of  land  which  is  offered  for 
sale  at  public  auction  by  commissioners  under  a  de- 
cree of  a  court  with  respect  to  the  convenience  of 
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tlie  several  parcels  to  their  own  land  respectively, 
it  is  not  unlawful  or  improper  for  them  to  bid  for 
the  whole  tract  when  It  is  offered  to  the  hiffh- 
est  bidder  with  the  nnderstandinsr  that  they  will 
divide  it  between  themselves,  and  how  they 
will  divide,  if  they  should  become  the  purchasers, 
and  that  each  one  shall  be  bound  to  comply  with 
the  terms  of  purchase  as  to  his  own  part  as  agreed 
between  them.  Roudabush  v.  Miller.  82  Gratt  464: 
Barnes  v.  Morrison,  97  Va.  87S,  84  S.  E.  Rep.  98. 

Land  is  sold  under  a  decree,  but  before  the  sale 
is  confirmed  it  is  agreed,  at  the  instance  of  the  pur- 
chaser, between  him  and  a  creditor  under  the  de- 
cree entitled  to  a  part  of  the  proceeds  of  sale,  that 
if  the  latter  will  agree  to  the  setting  aside  of  the 
sale.  he.  the  purchaser,  will  save  the  creditor  harm- 
less from  all  loss  which  he  may  sustain  by  reason 
of  setting  the  sale  aside  and  having  the  property 
again  offered.  Held,  such  contract  is  not  ptr  m  a 
fraud  upon  the  due  administration  of  Justice,  and, 
unless  such  fact  is  made  to  api>ear,  it  is  binding 
upon  and  enforceable  against  the  purchaser.  Wick 
V.  Dawson,  42  W.  Va.  43,  24  S.  E.  Rep.  667. 

Where  a  purchaser  at  a  Judicial  sale  resold  at  a 
greater  price  to  a  substituted  purchaser,  the  fact 
that  the  latter  required  a  bond  of  Indemnity  is  not 
sufficient  evidence  of  collusion  to  defraud  the  heirs 
by  procuring  sale  at  an  inadequate  price.  Lawson 
V.  Moorman,  86  Va.  880, 0  S.  E.  Rep.  16a 

C.  PUFFERS.— If  the  owner  of  an  esute  put  up 
for  sale  at  auction,  employ  one  or  more  puffers  to 
bid  for  him,  it  is  a  fraud  on  the  real  bidders,  and 
the  highest  bidder  cannot  be  compelled  to  com- 
plete the  contract,  unless  it  is  publicly  announced 
at  the  time  of  the  sale,  that  there  will  be  such  puffer 
or  by-bidder,  who  will  bid  at  the  auction.  Peck  v. 
List,  28  W.  Va.  888. 

XXI.  OPBNINQ  B1DDIN05. 

A.  PROCEDURE.— For  the  mode  of  proceeding 
on  application,  to  open  the  biddings  and  on  what 
advance  it  will  be  done.  Moncubx,  P.,  in  his 
opinion  quotes  the  following  from  Sugden:  "Where 
a  person  is  desirous  of  oi>ening  the  biddings, 
he  must,  at  his  own  expense,  apply  to  the  court 
by  motion  for  that  purpose,  stating  the  ad- 
vance offered.  Notice  of  the  motion  must  be  given 
to  the  person  reported  the  purchaser,  and  to 
the  parties  in  the  cause.  If  the  court  approve  of  the 
sum  offered  the  apptication  will  be  granted.  *  * 
The  court  will  stipulate  for  the  price  and  will  not 
let  the  biddings  be  opened  upon  a  small  advance. 
*  *  *  Biddings  are  in-  general  not  to  be  opened 
after  confirmation  of  the  report,  increase  of  price 
alone  is  not  sufficient,  however  large."  Effinger  v. 
Ralston,  21  Oratt  480. 

B.  DISCRETION  OF  COURT.— Whether  the  court 
will  reopen  the  bids  after  a  Judicial  sale,  is  a  ques- 
tion addressed  to  the  sound  discretion  of  the  court, 
subject  to  review  by  the  appellate  court,  and  the 
propriety  of  its  exercise  depends  upon  the  circum- 
stances of  the  particular  case,  and  can  only  be 
exercised  when  it  can  be  done  with  a  due  regard  to 
the  rights  and  interests  of  all  concerned— the  pur- 
chaser as  well  as  all  others.  Roudabush  v.  Miller, 
82Gratt  464;  Berlin  v.  Melhorn,76  Va.  689;  Hansucker 
V.  Walker.  76  Va.  768;  Todd  v.  Gallego,  etc.,  Co.,  84 
Va.  666.  6  S.  E.  Rep.  670;  Moore  v.  Triplett,  96  Va.  609, 
82  S.  E.  Rep.  60;  Hudglns  v.  Lanier.  28  Gratt  494; 
Brock  V.  Rice,  27  Gratt.  812;  Carr  v.  Carr,  88  Va.  789, 
14  S.  E.  Rep.  866;  Kable  v.  Mitchell.  9  W.  Va.  492; 
Coles  V.  Coles,  88  Va.  626.  6  S.  E.  Rep.  678. 


Prand— nisreprejenUUon.— In  a  Judicial  sale,  if  it 
should  be  made  to  appear  either  before  or  after  the 
sale  has  been  ratified,  that  there  has  been  any 
injurious  mistake,  misrepresentation  or  fraud,  the 
biddings  will  be  opened,  the  reported  sale  rejected, 
or  the  order  of  ratification  rescinded,  and  the  prop- 
erty again  sent  into  market  and  sold.  Merchants' 
Bank  v.  Campbell,  75  Va.  466;  Berlin  v.  Melhom,  76 
Va.  689. 
C.  UPSET  BIDS. 

(i)  In  Oeoeral.— Ordinarily  a  sale  will  be  set  aside 
and  the  biddings  reopened  at  any  time  before  con^ 
firmation  upon  the  offer  of  a  substantial  upset  bid. 
Coles  V.  Coles,  88  Va.  525,  5  S.  E.  Rep.  678;  Nat.  Bank 
V.  Jarris,  26  W.  Va.  806w 

But  no  fixed  rule  can  be  laid  down  as  to  the  amount 
of  an  upset  bid  which  will  set  aside  a  sale,  but  con- 
firmation must  depend  upon  the  facts  of  each  case. 
But  the  sale  being  for  a  price  reported  by  the  com- 
missioners of  sale  and  by  the  commissioner  of 
accounts,  and  certified  by  three  adjacent  land 
owners,  as  much  below  the  actual  value  of  the  land, 
and  there  being  a  well  secured  upset  bid  of  ten  per 
cent  the  sale  ought  to  have  been  set  aside  for 
inadequacy  of  price  and  a  resale  ordered.  Han- 
sucker v.  Walker,  76  Va.  788:  Todd  v.  Gallego,  etc., 
Co.,  84  Va.  586,  5  S.  E.  Rep.  076;  Kable  v.  Mitchell,  9 
W.  Va.  492;  Hughes  v.  Hamilton,  19  W.  Va.  866. 

A  substantial  upset  bid,  well  secured,  put  in  before 
the  confirmation  of  a  reputed  sale,  is  as  much  a 
valid  bid  as  if  made  at  the  auction,  and  cannot  be 
disregarded  by  the  court  Ewald  v.  Crockett  86  Va. 
299,  7  S.  E.  Rep.  886;  Todd  v.  Gallego,  etc.,  Co.,  84  Va. 
586,  5  S.  E.  Rep.  676. 

A  commissioner  was  empowered  to  sell  property 
for  one-fourth  cash,  and  balance  in  one,  two  and 
three  years,  and  the  sale  was  made  and  reputed  at 
81,000.  receiving  cash  866.50  and  purchaser's  notes 
for  the  balance  payable  in  three  equal  annual 
installments,  and  that  he  had  found  it  impossible  to 
sell  to  any  advantage  on  the  terms  of  the  decree. 
On  hearing  the  sale  was  confirmed.  During  the 
same  term  an  upset  bid  of  10  per  cent  was  offered, 
with  no  money  or  security  tendered.  There  was  no 
affidavit  or  suggestion  that  the  price  was  inadequate, 
and  without  notice  to  the  purchaser.  A  decree  was 
entered  rescinding  confirmation,  ordering  the  prop- 
erty to  be  set  up  on  the  terms  ordered  and  started 
at  81 .  100.  It  was  held  that  the  decree  of  rescission  of 
confirmation  was  erroneous.  Langyher  v.  Patter- 
son. 77  Va.  470;  Yost  v.  Porter.  80  Va.  866. 

Where  land  has  been  sold  under  decree  in  a  cred- 
itor's suit  and  reported  on  the  same  day  as  sold  to 
the  highest  bidder  for  810,100.  and  thereupon  a  person 
asks  to  be  allowed  to  put  in  an  upset  bid  of  10  per 
cent  advance,  the  bid  should  be  allowed  and  the 
biddings  opened  to  all.  In  such  case,  a  former  bid- 
der not  having  withdrawn  his  bid,  and  the  court 
having  been  asked  to  act  definitely  in  five  days,  and 
twenty  days  were  allowed  for  perfecting  the  upset 
bid  by  depositing  money  and  giving  bonds,  this  was 
held  not  error.  Ewald  v.  Crockett  85  Va.  299.  7  S.  £. 
Rep.  886. 

Advance  Price.— Where  land  was  sold  by  a  commis- 
sioner in  a  suit  and  the  defendant  showed  an  offer 
of  an  advance  bid  of  86.00  per  acre,  the  bidder  offer- 
ing to  comply  with  such  terms  as  the  court  might 
impose,  it  was  the  duty  of  the  court  to  accept  the 
bid.  and  if  such  terms  were  complied  with  to  set 
aside  the  sale  and  order  a  resale  of  the  property. 
Stewart  v.  Stewart  27  W.  Va.  167. 
Reopening  Biddings.— But  the  advance  of  8100  on 
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tbe  price  paid  for  the  property,  Is  no  snch  substan- 
tial and  material  advance  upon  the  price  obtained 
by  the  commissioner,  as  would  Justify  the  court  In 
annulling  the  sale  and  orderlnff  a  new  sale.  Hud- 
gins  T.  Lanier,  28  Gratt  4M. 

(a)  Who  May  Patio.— The  court  of  equity  exercises 
sound  lefiral  discretion  as  to  whether  or  not  it  will 
accept  an  upset  bid  on  land  sold  under  its  decree. 
A  mere  advance  of  10  per  cent,  though  well  secured. 
Is  not  always  to  be  accepted  with  regard  to  the 
circumstances  of  the  case.  But  a  substantial  and 
well  secured  upset  bid  should  be  accepted  unless 
there  be  circumstances  going  to  show  that  Injustice 
will  be  done  to  the  purchaser,  or  other  persons. 

Usually,  however,  one  who  was  present  at  the  sale, 
and  bid  on  the  property,  or  had  the  opportunity  of 
bidding  will  not  be  allowed  to  put  In  an  upset  bid. 
Moore  V.  Trlplett,  96  Va.  608,  88  S.  E.  Rep.  60. 

(3)  Refusal  to  Accept.— One  who  was  not  a  party  to 
the  suit  asked  leave  to  file  a  petition,  offering,  for 
the  land  to  be  sold,  8800— 8125  in  cash  and  the  balance 
in  one,  two  and  three  years,  without  Interest;  the 
master  having  reported  it  as  worth  8900,  and  It  hav- 
ing cost  81.200,  without  improvements,  such  leave 
was  refused.  Upon  which  facts  the  appellate  court 
held  there  was  no  error.  Cooper  v.  Daugherty,  86 
Va.  848,  7  S.  E.  Rep.  887. 

(4)  Prejudice. —When  a  sale  has  been  fairly  made, 
and  for  a  fair  price,  it  should  never  be  set  aside, 
when  there  is  good  reason  to  believe  that  the  upset 
bid  has  been  offered  to  gratify  ill  will  towards  the 
purchaser.  Roudabushv.Mlller,82Qratt464:  Coles 
V.  Coles,  88  Va.  686.  6  S.  E.  Rep.  67S. 

XXII.  SBTTINQ  ASIDE  5ALB. 

A.  AFTER  CONFIRMATION. 

(I)  Fraud,  etc.— After  confirmation  a  judicial  sale 
will  not  be  set  aside,  except  for  fraud,  surprise  or 
other  cause  for  which  equity  would  relieve  in  case 
of  sale  by  parties,  and  the  fraud  must  be  distinctly 
charged,  otherwise  it  is  irrelevant  Va.  Fire.  etc.. 
Co.  V.  Oottrell,  86  Va.  867.  9  S.  E.  Rep.  188;  BerUn  v. 
Melhorn,  76  Va.  639;  Bank  v.  Campbell,  75  Va.  466; 
Patterson  v.  Eakln.  87  Va.  48,  12  S.  E.  Rep.  144; 
Karn  v.  Rorer  Iron  Co.,  86  Va.  764,  11  S.  E.  Rep.  481: 
Allison  V.  Allison,  88  Va.  328.  IS  S.  E.  Rep.  649;  Langy- 
her  V.  Patterson.  77  Va.  470;  Hickson  v.  Rucker, 
77  Va.  186;  Harman  v.  Copenhaver,  89  Va.  886, 17  S. 
E.  Rep.  482. 

<j)  Procedure.— Where  a  judicial  sale  has  been 
confirmed  by  the  court  it  cannot  be  set  aside  except 
upon  petition  or  motion,  after  proper  notice  to  all 
parties  interested  and  for  good  cause  shown.  Langy- 
her  V.  Patterson,  77  Va.  470;  Taylor  v.  Palmer,  Va. 
Law  J.  1882,  p.  441. 

The  proceedings  to  rescind  a  confirmed  sale  are 
by  petition  setting  forth  the  grounds  relied  on.  Va. 
Fire,  etc.,  Co.  v.  Cottrell,  86  Va.  867.  9  S.  E.  Rep.  182. 

If  a  decree  directs  the  sale  of  real  estate  under 
circumstances  which  Injured  the  sale,  the  parties 
Injured  should  except  to  the  report  of  the  commis- 
sioner, and  apply  to  the  court  to  set  aside  the  sale. 
A  bill  of  review  after  a  final  decree  is  not  the 
proper  remedy.  Vanmeter  v.  Vanmeters,  3  Gratt 
148. 

The  application  of  the  purchasers,  to  have  the 
sale  set  aside,  should  be  by  petition  in  the  cause. 
And  if  they  proceed  by  bill  to  enjoin  the  collection 
of  the  purchase  money,  and  have  the  sale  set  aside, 
the  bill  should  be  treated  as  a  petition  in  the  cause, 
and  be  brought  to  a  hearing  with  it  Cralle  v. 
Meem,  8  Qratt  496. 


(3)  LadMs.— Toset  aside  a  sale  for  fraud  and  con- 
spiracy, suit  must  be  brought  within  a  reasonable 
time  after  the  discovery  of  such  fraud. 

One  who  delays  three  years  after  knowledge  of  all 
the  facts  attending  a  sale  before  bringing  such  suit  Is 
guilty  of  such  laches  as  will  debar  him  from  relief. 
WlUlams  V.  Maxwell,  46  W.  Va.  297,  81  S.  E.  Rep^  909. 

(4)  5aloSlxMoiitlisafterDecree— PurchMor.— Asale 
having  been  made  more  than  six  months  after  the 
decree  for  a  sale,  and  having  been  confirmed,  the 
sale  cannot  be  set  aside,  as  to  the  purchasers.  Dixon 
V.  McCue.  21  Gratt  378,  citing  Code  of  1880.  ch.  178,  f 
8 ;  Quesenberry  v.  Barbour,  81  Gratt  491 ;  Cooper  v. 
Hepburn,  16  Gratt  561. 

Sale  Made  5lx  Months  after  Decree— How  Conputed. 
—Under  the  Code  of  Va.  of  1878,  ch.  174.  S  11,  forbid- 
ding a  j  udlcial  sale  to  be  set  aside  when  such  sale  was 
made  more  than  six  months  after  the  decree  of  sale . 
that  period  must  be  computed  from  the  date  of  the 
decree  becoming  operative,  where  date  of  redemp- 
tion is  given.    Frazier  v.  Frader,  77  Va.  778. 

(8)  Previous  Authority  of  CommUsloiier.— Nor  will 
the  objection  made  by  the  bill  of  review,  after  con- 
firmation that  the  commissioner  was  not  previously 
authorised,  make  the  sale  void,  but  merely  relates 
to  an  irregularity  which  might  have  been  taken 
advantage  of  before  confirmation.  It  la  certainly 
not  such  a  defect  in  the  sale  by  the  court  as  would 
have  warranted  this  court  in  reversing  the  decree 
of  confirmation  in  the  absence  of  any  evidence  that 
the  party  had  been  prejudiced  by  it  Core  v.  Strick- 
ler,  24  W.  Va.  697  ;  EstiU  v.  McCllntic,  11  W.  Va.  400l 

B.  BEFORE  CONFIRMATION. 

Inadequacy  of  Prioe.— A  sale  may  be  set  aside  before 
confirmation  for  gross  inadequacy  of  price,  bat  If 
it  be  attempted  to  establish  this  by  parol  evidence 
only,  the  proof  must  be  very  clear,  especially  if  a 
great  length  of  time  elapsed  between  the  sale  and 
its  confirmation,  and  during  this  time  no  advance 
bid  has  been  made  to  the  court  Connell  v.  Wilhelm. 
86  W.  Va.  698, 16  S.  E.  Rep.  S45;  Tracey  v.  Shnmate. 
22  W.  Va.  474. 

But  if  a  judicial  sale  has  been  confirmed  mere 
inadequacy  of  price  is  not  sufllcient  to  Jnstity  the 
setting  aside  of  such  sale.  Harman  v.  Copenhaver. 
89  Va.  886,  17  S.  E.  Rep.  482. 

A  greatly  Inadequate  price  is  generally,  when 
clearly  shown,  sufficient  cause  to  set  aside  a  Judi- 
cial sale.  Hartley  v.  Roffe,  12^  W.  Va.  401 :  Kable  v. 
Mitchell,  9  W.  Va.  498 ;  Hughes  v.  HamUton.  19  W. 
Va.  866;  Beaty  v.  Veon,  18  W.  Va.  291. 

If  Inadequacy  of  price  was  ground  for  setting 
aside  a  decree  of  confirmation,  a  sale  of  land  at  84.- 
000  which  had  at  two  prior  sales  within  the  period  of 
two  years  sold  for  81,660  and  88.650  respectively, 
could  not  be  deemed  Inadequate.  Allison  v.  Allison, 
88  Va.  828,  18  S.  E.  Rep.  549. 

A  sale  ought  not  to  be  set  aside  on  the  grounds 
of  smallness  of  price,  if  it  was  occasioned  by  the  acts 
of  the  complainant    Forde  v.  Herron,  4  Munf.  816. 

Who  May  Show  Cause.— The  purchaser  of  the  land 
being  bona  Jtde  and  his  purchase  being^  confirmed  by 
the  court,  it  is  for  the  debtor  or  his  assignee,  if  they 
would  set  the  sale  aside,  to  show  that  the  price  was 
inadequate,  or  that  only  a  part  of  the  land  should 
have  been  sold  to  pay  the  plaintitf's  debt  and  this 
they  failed  to  do.  Barr  v.  White,  80  Gratt  S81,  and 
note. 

When  Considered.— The  circuit  court  ouffht  not  to 
set  aside  a  sale  by  a  commissioner  for  inadequacy 
of  price,  when  there  have  been  two  previous  sales  of 
the  same  land,  and  the  last  sale  was  not  made  until 
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after  repeated  adJonmmentB  by  the  commissioner 
of  sale  with  the  view  to  ffettlnff  the  hlsrhest  price 
possible,  merely  because  there  was  a  slisrht  pre- 
ponderance in  the  weisrht  of  the  affidavits  filed 
indicatinsr  that  the  price  obtained  was  not  the  fnll 
value  of  the  property.  McMuUen  v.  Eaffan.  21  W. 
Va.  233.  See  also,  similar  cases,  Tucker  v.  Tucker, 
80  Va.  079,  10  S.  E.  Rep.  980:  Hazelwood  v.  Forrer, 
94  Va.  703»  27  S.  E.  Bep.  607;  Moran  v.  Clark,  80  W. 
Va.  358.  4  S.  £.  Rep.  808;  Curtis  v.  Thompson,  29 
Gratt.  474;  Trimble  v.  Herold,  20  W.  Va.  002;  Max 
Meadows,  etc.  Co.  v.  McGavock,  4  Va.  Law  R.  882, 
96  Va.  411.  80  S.  E.  Rep.  490. 

Few  Bidder*— Question  for  the  Court.— It  is  no  just 
cause  for  vacating  a  Judicial  sale,  that  only  a  few 
bidders  were  present  The  only  inquiry  for  the 
court  is,  whether  the  terms  of  the  decree  have  been 
pursued  and  the  property  sold  at  an  adequate 
price.    Hudffins  v.  Lanier,  28  Qratt  494. 

But  a  sale  of  a  tract  of  a  land  made  by  a  commis- 
sioner under  a  decree  of  the  chancery  court,  on 
a  day  so  inclement  that  persons  intendlnsr  to  be 
present  and  bid  for  a  part  of  the  land  are  prevented 
from  attendiuff,  and  when  there  was  only  one  bid- 
der present,  who  lived  at  the  place,  such  sale  will 
be  set  aside,  without  weisrhinff  the  evidence,  which 
was  conflictiuff,  as  to  the  sufficiency  of  the  price  at 
which  it  was  sold.    Roberts  v.  Roberts,   18  Gratt* 


Procedure.— If  a  party  objects  to  a  sale  for  inad- 
equacy of  price,  he  should  move  the  court  to  open 
the  biddings  and  offer  an  advance  on  the  price  bid; 
his  objection  to  the  confirmation  of  the  sale,  with- 
out more,  is  no  ground  for  refusing  to  confirm  it 
Efflnger  v.  Ralston.  21  Gratt  480. 

C.  IN  GENERAL. 

(I)  Sale  Set  Aside. 

Uncertaloty  of  Sale.— The  decree  directed  the  com- 
missioner to  sell  the  land  in  the  bill  and  proceed- 
ings mentioned,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  purposes  of  the  decree. 
The  commissioner  reported  that  he  sold  the  tract 
of  land  in  the  bill  mentioned,  known  as  the  "Home 
Tract**  This  tract  was  described  in  the  bill  as  lying 
partly  in  Tazewell  county  and  partly  in  Mercer 
county  West  Virginia;  but  how  much  in  each  was 
differently  stated  in  the  different  bills,  and  it  was 
doubtful  whether  the  commissioner  sold  the  whole 
or  only  that  in  Tazewell  county.  Held,  the  report 
leaving  it  in  doubt  how  much  or  what  they  sold,  the 
sale  should  be  set  aside.  Barger  v.  Buckland.  28 
Gratt  850. 

Objections— Valid.— A  Judicial  sale  was  objected  to, 
first,  because  the  land  was  sacrificed;  secondly, 
because  one  of  the  commissioners  to  sell  was  inter- 
ested in  the  purchase  of  one-half  of  the  land ;  thirdly, 
because  a  material  advance  was  offered  by  a  sub- 
stantial bidder;  and  fourthly,  because  there  was  no 
memorandum.  It  was  held  that  these  were  valid 
objections  and  the  sale  was  properly  set  aside.  Teel 
V.  Yancey,  28  Gratt  091. 

Interlocutory  Decree.— Where  land  is  sold  under  an 
interlocutory  decree,  which  has  never  been  con- 
firmed, and  purchased  at  a  sacrifice,  such  sale  ought 
to  be  set  aside  on  an  appeal  by  the  administrator 
although  the  heirs  (who  were  infants)  did  not  Join 
in  the  appeal.    Cocke  v.  Gilpin.  1  Rob.  20. 

Sale  Improper— If  the  report  of  the  sale  and  order 
of  confirmation  is  excepted  to.  and  the  record  dis- 
closes sufficient  reasons  to  show  that  the  sale  was 
improper  and  ought  not  to  have  been  made,  the 
decree  or  order  of  confirmation  will  be  reversed 


and  the  sale  set  aside.  Capehart  v.  Dowery.  10  W. 
Va.  180. 

Where  all  of  the  parties  are  not  before  the  court 
when  suit  is  brought  to  sell  the  land  the  decree  of 
sale  will  be  set  aside.  Sexton  v.  Crockett  28  Gratt 
857. 

When  Proper— Upset  Bid.— Under  a  decree  of  court 
a  commissioner  is  directed  to  sell  three  tracts  of 
land :  on  the  day  of  the  sale,  land  is  bid  off  to  the 
debtors,  and  he  being  unable  to  comply  with  the 
terms  of  the  sale  makes  a  parol  agreement  with  D, 
by  which  it  is  agreed  that  he  shall  be  reported  as 
the  purchaser  Instead  of  the  debtor  and  the  latter 
as  an  inducement  to  D  to  purchase,  agrees  to  get  his 
wife  to  release  her  contingent  dower  in  the  land 
which  afterwards  the  wife  refuses  to  do;  the  com- 
missioner reports  D  as  a  purchaser  and  the  court 
confirms  the  sale  without  objection;  on  a  subsequent 
day  of  the  same  term,  a  creditor  of  the  debtor,  offers 
for  one  of  the  tracts  of  land  an  upset  bid  of  twenty 
per  cent  advance  of  the  price  of  such  tract;  at  a 
subsequent  term  D  moves  the  court  to  confirm  the 
sale  to  him  of  the  said  tract  and  the  debtor  moves 
the  court  to  have  the  same  set  aside  and  a  resale 
ordered;  the  court  set  aside  the  sale  and  orders  a 
resale  on  the  basis  the  upset  bid  and  the  resale  is 
made.  The  creditor  becomes  a  purchaser  at  his  up- 
set bid;  this  sale  is  confirmed  and  D  appeals  to  this 
court  Held^  the  court  properly  set  aside  the  order 
confirming  the  first  sale.  National  Bank  of  King- 
wood  V.  Jarvis,  88  W.  Va.  805. 

Where  a  suit  in  equity  is  brought  by  a  party  to 
enforce  his  Judgment  lien  against  real  estate  which 
his  debtor  holds  Jointly  with  another,  and  both  of 
the  owners  of  said  real  estate  are  made  parties  to 
the  suit  and  served  with  process,  although  no  alle- 
gation is  made  or  lien  asserted  against  the  party 
holding  said  real  estate,  jointly  with  such  Judgment 
debtor,  and  the  cause  being  referred  to  a  commis- 
sioner to  ascertain  the  liens  existing  against  said 
real  estate,  and  their  priorities,  who  reports  a  Judg- 
ment lien  existing  against  the  real  estate  belonging 
to  said  party  who  is  not  the  Judgment  debtor  men- 
tioned in  the  bill,  it  is  error  to  decree  a  sale  of  the 
entire  property,  and  such  decree  may  be  set  aside 
by  bill  of  review  filed  in  proper  time.  Calvert  v. 
Ash  (W.  Va.),  85  S.  E.  Rep.  887. 

(j)  Sale  Not  Set  Aside.— The  fact  that  the  parties 
owned  another  tract  of  laud  in  another  county,  and 
that  it  did  not  appear  that  partition  in  kind  of  the 
two  tracts  could  not  be  made,  is  not  ground  for  set- 
ting aside  the  sale;  the  parties  not  wishing  to  sell 
this  other  tract    Frazler  v.  Frazier,  26  Gratt  600. 

Increase  of  Value.— Increase  of  value  Is  not  ground 
for  rescinding  sale.  Va.  Fire,  etc.,  Co.  v.  Cottrell, 
86  Va.  857.  9  S.  E.  Rep.  182. 

Sale  Not  on  Premises— Regular  In  Other  Respects.— 
If  a  tract  of  land,  being  advertised  to  be  sold  on  the 
premisei,  be  sold,  not  immediately  on  the  premises, 
but  within  eighty  yards  of  the  dwelling  house, 
within  fall  view  of  it,  and  about  fifteen  or  twenty 
yards  of  the  boundary  line;  it  being  believed  by 
some  present  that  they  were  on  the  premises:  such 
sale,  being  regular  in  other  respects,  and  no  fraud 
appearing,  is  not  to  be  set  aside.  Ferguson  v.  Frank- 
lins. 0  Munf .  805. 

Redemption.— Where  the  decree  allowed  ninety 
days  for  the  redemption  and  the  commissioners 
advertised  before  the  expiration  of  that  period,  but 
one  hundred  and  three  days  elapsed  before  the  sale 
and  neither  the  debtor  nor  his  creditors  could  have 
been  benefited  by  a  further  delay,  it  was  held  that 
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this  was  not  stiflicieiit  flrronnd  for  setting  aside  the 
sale.    Strayer  y.  Long.  89  Va.  471,  10  S.  E.  Rep.  867. 

Private  Sales.— The  owner  of  land,  sold  under  a 
decree  of  court  to  pay  his  debts,  havinff  consented 
to  a  private  sale  to  a  certain  person  at  a  certain 
price  and  the  commissioners  having  sold  to  another 
at  a  hiffher  price  he  could  not  withdraw  his  consent 
to  a  private  sale,  so  as  to  set  aside  the  sale  as  made, 
as  not  made  in  pursuance  of  the  decree.  Hudglns 
V.  Lanier,  23  Gratt  494. 

Lis  Pendeas— Estoppel.— A  sale  of  land  to  satisfy  a 
Judffment  was  confirmed  and  half  the  purchase 
money  was  paid  and  the  writ  of  possession  awarded. 
Fifteen  months  after  the  sale,  two  sons  of  the 
former  owner  filed  a  bill  clalminir  portions  of  the 
land  under  oral  contracts  with  their  father,  accom- 
panied by  full  payment  and  possession  and  convey- 
ances made  durinir  the  proceedings  under  which 
the  sale  was  made.  The  complainant's  own  testi- 
mony, which  was  materially  contradicted  by  written 
evidence  was  the  only  direct  testimony  proving  the 
sale.  They  pretended  to  have  paid  a  portion  of  the 
money  to  the  assignee  in  bankruptcy  of  their  father 
but  neither  the  assignee  nor  the  father's  testimony 
was  taken.  One  of  the  sons  was  a  party  defendant 
to  the  suits  in  which  the  sale  was  had,  and  present 
at  the  sale  but  he  did  not  set  up  any  claim  to  the 
land  and  the  father  admitted  ownership  in  his 
answer,  both  complainants  were  in  the  vicinity 
pending  these  proceedings  and  must  have  known  of 
them,  ffeld^  that  this  evidence  was  not  sufficient  to 
sustain  the  bill  of  the  complainants.  McGee  v. 
Johnson,  86  Va.  101, 7  S.  £.  Rep.  874. 

Sale— Defect— Waiver  of  Ob|ection.— Though  in  this 
case  there  was  a  decree  for  the  sale  of  the  land,  and 
a  sale  before  an  account  of  the  debts  was  taken,  the 
sale  of  the  l^d  will  not  be  set  aside  upon  the 
objection  of  some  of  the  creditors  who  came  in 
after  the  decree,  made  years  after  the  sale,  when 
It  is  obvious  the  land  would  not  sell  for  as  much  as  it 
had  sold  for  before,  and  which  was  more  than  some 
of  these  creditors  had  expressed  their  willingness 
to  take  for  it    Wallace  v.  Treakle,  27  Qratt.  479. 

Purchaser-Necessary  Parties— Bond  of  Plaintiff.— 

Where  there  are  confilcting  claims  as  to  the  pur- 
chase money  of  land  sold  under  a  decree  the  pur- 
chaser should  be  made  a  party  by  rule  Issued  against 
him  to  show  cause  why  the  sale  should  not  be  set 
aside.  But  in  no  event  is  said  sale  to  be  set  aside 
and  a  resale  ordered,  unless  the  plaintiffs  or  some 
one  for  them  shall  give  bond  with  proper  security 
before  said  court  for  a  substantial  advance  upon 
the  price  for  which  the  property  heretofore  sold. 
McCllntlc  V.  Wise,  26  Gratt  448. 

XXIII.    PURCHASERS. 

A.  RIGHTS  OF  PURCHASERS.- When  a  void 
judicial  sale  is  disaffirmed  by  the  court  the  pur- 
chaser should  be  placed  In  statu  Qtio.  In  order  to  do 
this  where  improvements  have  been  made,  he  must 
receive  back  his  purchase  money  with  Interest,  and 
be  charged  with  reasonable  rents  and  profits  while 
he  is  in  possession,  less  taxes  paid  by  him  and  also 
has  a  right  to  charge  the  land  with  the  amount  of 
debt  paid  by  him.  Charleston,  etc.,  Co.  v.  Brock- 
meyer.  28  W.  Va.  085 :  Haymond  v.  Camden,  22  W. 
Va.  180  ;  Effinger  v.  Kenney,  92  Va.  245.  28  S.  E.  Rep. 
742  :  Hull  V.  Hull.  85  W.  Va.  165,  18  S.  E.  Rep.  49  :  Hud- 
gin  V.  Hud  gin,  6  Gratt  821. 

A  sale  having  been  Irregularly  made,  as  the  pur- 
chasers could  not  enforce  their  contracts,  if  resisted 
by  the  parties  in  the  cause,  they  ought  not  to  be 


compelled  to  perfect  them  if  they  object    TaUey  v. 
Starke,  0  Gratt  840. 

Sale  by  Quardlan.— Even  If  it  Is  doubtful  whether 
the  guardian  could  maintain  such  a  suit  yet  it  hav- 
ing been  brought  and  the  sale  having  been  so  made 
and  perfected,  the  purchaser  will  not  be  disturbed 
in  his  purchase  at  the  suit  of  the  infants.  Zirkle 
V.  McCue,  26  Gratt  517. 

Relief  of  Purchasers— Mistake— Pnuid— Proof.— A 
purchaser  is  entitled  to  relief  on  the  ground  of 
after-discovered  mtUwU  mistake  of  material  facts, 
or  fraud,  which  must  be  clearly  proved.  Redd  v. 
Dyer,  88  Va.  881,  2  S.  £.  Rep.  288  ;  Long  v.  WeUer,  89 
Gratt  847. 

Encunbrances  Snbseqnent  to  Decree  of  Sale.— Where 
land  is  sold,  under  the  decree  of  the  court  having 
jurisdiction  of  the  subject,  to  pay  a  deed  of  trust 
and  a  judgment  debt  and  the  judgment  against 
the  owner  is  obtained  and  docketed  subsequent  to 
the  decree  of  sale  and  prior  to  the  sale  :  the  pur- 
chaser at  such  judicial  sale  takes  the  land  free  of 
the  judgment  lien.  Davis  v.  Landcraft,  10  W.  Va. 
787. 

Sales  In  Parcels.— Where  land  was  sold  in  parcels, 
and  one  person  became  the  purchaser  of  two  or 
more  parcels  to  be  used  together,  and  the  purchase 
of  one  parcel  was  the  Inducement  to  purchase  the 
other,  and  if,  by  reason  of  an  upset  bid.  the  pur- 
chaser loses  one  parcel,  a  court  of  equity  ought  not 
to  compel  him  to  take  the  other  lot  against  his  con- 
sent, and  especially  if  the  terms  of  the  apeet  bid 
preclude  a  resale  of  the  tract  in  the  same  manner 
as  before.  Moore  v.  Trlplett  90  Va.  008,  82  S.  £.  Rep. 
6a 

Public  Policy.— Public  policy  requires  that  purchas- 
ers should  be  entitled  to  certainty  and  security  in 
their  rights  under  their  purchase  at  judicial  sales 
and  that  confirmation  should  not  be  refused  simply 
because  they  have  obtained  a  good  bargain.  Lan- 
gyher  v.  Patterson,  77  Va.  470. 

Disaffirmance  of  Sale— Subrogation.— Where  a  bill  is 
filed  against  the  executor  of  the  testator  to  subject 
land  to  the  payment  of  the  debts  of  such  testator 
and  the  heirs  and  devisees  are  not  made  parties, 
they  are  not  bound  by  the  sale  and  confirmatloD 
and  the  deed  of  the  commissioner  did  not  pass  title. 
The  will  subjected  the  land  to  the  payment  of  the 
testator*s  debts ;  and  the  purchaser  who  bought  in 
good  faith  is  entitled  upon  the  disaffirmance  of  the 
sale,  to  be  substituted  to  the  rights  of  the  creditor, 
and  to  charge  the  land  to  the  amount  of  the  debt 
paid  by  him.  Hudgin  v.  Hudgin,  6  Gratt  sea  See 
also.  Hutson  v.  Sadler,  81 W.  Va.  868. 0  S.  E.  Rep.  9S0l 

Where  the  purchaser  pays  a  second  time,  he  will 
be  substituted  to  the  creditor's  rights  under  a  de- 
cree requiring  the  commissioner  to  pay  them.  Lee 
V.  Swepson,  76  Va.  178  ;  Tyler  v.  Toms.  75  Va.  116. 

Injunction.— The  interest  of  a  purchaser  at  a  fore- 
closure sale  will  be  protected  by  injunction,  upon 
the  confirmation  of  the  sale,  as  against  the  execu- 
tion sued  out  by  the  creditors  of  the  mortgagor. 
Crews  V.  Pendleton,  1  Leigh  807. 

Investigation  of  Truth  Stated  In  BIIL— There  had 
been  a  sale  of  the  land  of  an  Infant  under  the  de- 
cree of  the  proper  court  in  I860,  and  a  payment  of 
the  purchase  money.  In  1870,  the  infant  by  his 
next  friend  filed  his  petition  in  the  cause  to  set  aside 
the  decree  and  sale,  on  various  grounds.  Rdd^ 
although  a  purchaser  at  a  judicial  sale  may  be  re- 
quired to  see  the  regularity  of  the  proceedings  upon 
which  the  jurisdiction  of  the  court  is  founded,  he  is 
not  bound  to  Investigate  the  truth  of  the  matters 
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stated  in  the  bill  and  deposed  to  by  the  witnesses 
toncbinfir  the  estate  owned  by. the  infant.  His  title 
cannot  be  affected  because  the  case  made  by  the 
record  happens  not  to  be  warranted  by  the  facts. 
Dnrrett  v.  Davis,  24  Gratt  802. 

Sales  by  the  Coart— Sale  In  Pals.— Purchasers  at 
Indicia!  sales  can  presume  that  all  things  in  the 
cause  have  been  correctly  concluded,  but  purchas- 
ers at  private  sales  are  neffllsrent  if  they  do  not 
examine  their  titles.    Efflnsrer  v.  Hall,  81  Va.  M. 

Irreinilarlty  of  Proceedlnir*— Effect  — The  debtor 
havlnr  been  served  with  process  and  havinsr  an- 
swered, he  continued  to  be  a  party  in  the  cause 
duirinff  all  the  subsequent  proceeding's.  The  i>etition 
for  the  sale  of  the  land  and  the  sale  were  proceed- 
inffs  in  the  cause,  and  he  must  be  taken  to  be  cogni- 
sant of  these  proceedings.  And  there  not  being  any 
error  on  the  face  of  the  proceedings,  the  purchasers 
are  not  to  be  affec?ed  by  any  irregrularities  not 
apparent  on  their  face.  Crawford  v.  Weiler,  28 
Qratt  890L 

Previous  Sale.— Purchasers  at  a  judicial  sale  should 
not  be  compelled  to  complete  their  purchase  if  the 
land  had  before  that  time  been  sold  in  another  suit 
and  neither  the  sale  nor  the  decree  therefor  has 
been  set  aside.  Etter  v.  Scott,  90  Va.  7fl2, 19  S.  E.  Rep. 
776. 

Inqnlry  as  to  Title  of  Parties.— The  purchaser  belnsr 
honajtdeia  not  bound,  as  asrainst  the  parties  to  the 
suit  to  enquire  whether  their  title  to  the  property 
was  such  as  stated  in  the  bill.  ZoUman  v.  Moore,  21 
Gratt  818. 

Rlyhts  of  Appeal.— In  sales  made  by  commissioners 
under  decrees,  and  orders  of  a  court  of  equity  the 
purchasers,  who  have  bid  off  the  property  and  paid 
their  deposits  in  ffood  faith,  are  considered  as  hav- 
ingr  inchoate  rigrhts.  which  entitled  them  to  a  hear- 
ing* upon  the  question,  whether  the  sale  shall  be  set 
aside.  And  if  the  court  errs  by  setting  aside  the  sale 
improperly,  they  have  the  rig-ht  to  carry  the  question 
by  appeal  to  a  hisrher  tribunal.  Kable  v.  Mitchell,  9 
W.  Va.  498:  Huarhes  v.  Hamilton,  19  W.  Va.  886;  Cton- 
nell  V.  Wilhelm,  86  W.  Va.  506,  16  S.  E.  Rep.  245. 

Purchaser  at  a  Void  Sale  In  Possession— Statute  of 
UnlUtlon.— A  court  of  equity  without  jurisdiction 
pronounces  a  decree  for  the  sale  of  a  certain  parcel 
of  land,  and  appoints  commissioners,  with  direction 
to  make  the  sale.  They  sell  the  land:  the  court  con- 
firms the  sale,  and  appoints  the  commissioners  to 
convey  the  land  to  the  purchaser  on  payment  of  the 
purchase  money.  The  purchase  money  is  paid,  and 
the  commissioners  make  to  the  purchaser  a  deed 
purporting  to  convey  the  land  in  fee.  Such  deed 
being"  proved  constitutes  color  of  title. 

Under  such  deed  the  purchaser  and  those  claiming- 
under  him  held  the  house  and  lot  in  question  in 
actual,  visible,  and  exclusive  possession  continu- 
ously for  more  than  10  years  before  the  bringlngr  of 
the  suit,  claimingf  itln  fee  as  their  own,  subject  only 
to  the  wife's  contingent  rigrht  of  dower.  Held,  the 
remedy  of  the  orlgrinal  owner  and  of  those  claiming 
under  him  is  barred,  and  their  right  to  the  posses- 
sion extinguished.  Mullan  t.  Carper,  87  W.  Va.  215. 
16  S.  E.  Rep.  527. 

Judsnents— Lands  In  Another  County. —The  pur- 
chaser of  land  under  a  decree  in  the  county  in  which 
the  land  lies,  is  not  affected  by  constructive  notice 
of  a  judgment  obtained  in  another  county  which  is 
not  docketed  in  the  former  county  until  after  the 
sale  is  confirmed  and  the  purchase  money  is  paid, 
thougfh  the  title  is  retained.  Losran  v.  Pannill,  90 
Va.  11.  17  S.  E.  Rep.  744. 


Notice  of  Conflmatloa— Papers  Absent  from  Clerk's 
Office.— The  sale  of  slaves  havlngr  been  made  by  a 
commissioner  of  the  court  but  no  report  of  the  sale 
havlngr  been  made  and  returned  to  the  court  until 
after  a  period  of  between  four  or  five  years,  duringr 
which  period  the  papers  in  the  cause  are  absent 
from  the  clerk's  ofllce,  precludingr  the  purchaser 
from  knowingf  what  was  done  and  the  order  direct- 
ing  the  sale  not  authorizing  the  delivery  of  the 
slaves  to  the  purchasers,  it  was  error  to  make  an 
order  conflrmlngr  said  •sale  without  notice  to  the 
purchasers.    Boner  v.  Boner,  6  W.  Va.  877. 

Basements.- One  of  two  adjoining  lots  owned  by 
the  same  party  is  sold  at  public  auction  under  de- 
cree of  a  court  At  the  time  of  the  sale  nothing  is 
said  of  an  easement' runnlngr  from  the  unsold  lot 
throug-h  the  one  sold,  for  carrying:  the  water  from 
the  former  to  a  culvert  in  the  street;  and  such  ease- 
ment was  not  to  be  seen  on  the  lot  sold,  and  was  not 
known  to  the  purchaser.  The  purchaser  is  entitled 
to  have  the  lot  free  of  the  easement.  Scott  v. 
Beutel,  28  Gratt.  1. 

Purchasers— Confederate  Honey.— It  is  no  ground  of 
complaint  on  the  part  of  the  debtor  that  the  court 
decreed  a  sale  of  the  land  for  confederate  money. 
If  the  creditors  were  willingr  to  receive  such  money 
in  payment  of  debts  due  before  the  war,  it  was  to 
the  advantage  of  the  debtor  that  it  be  so  sold.  And 
the  creditors  allowinff  the  property  to  be  sold  for 
this  money  without  objection,  it  Is  not  for  them 
afterwards  to  object  to  receive  it  in  payment  of 
their  debts.    Crawford  v.  Weiler,  28  Qratt  886. 

In  1860  a  commissioner  under  a  decree  of  court 
sold  land  on  a  credit  of  one,  two  and  three  years. 
In  1861,  on  the  application  of  the  purchaser  the  court 
authorized  him  to  deposit  in  a  certain  bank  the 
amount  of  his  first  and  second  bonds,  which  he  did. 
The  commissioner  afterwards  collected  the  third 
bond  and  deposited  it  in  the  same  bank,  and  reported 
it  to  the  court;  and  his  report  was  afterwards 
confirmed.  The  court  must  be  presumed  to  have 
known  when  the  reports  were  confirmed,  that  the 
deposits  were  made  in  confederate  money  and 
neither  the  purchaser  nor  the  commissioner  is  liable 
to  repay  the  money  so  deposited.  Mead  v.  Jones,  24 
Gratt  847:  Dickinson  v.  Helms,  29  Gratt  462. 

Objections.— By  buying  at  a  judicial  sale  the  pur- 
chaser selects  his  forum  and  submits  himself  to  the 
court  as  to  all  questions  concerning'  the  sale  and  his 
purchase.  If  there  is  any  objection  it  should  have 
been  made  in  that  court  before  confirmation.  Hick- 
sou  V.  Rucker,  77  Va.  186. 

Application  to  Have  the  Sale  Set  Aside— Procedure.— 
The  application  of  the  purchasers,  to  have  the  sale 
set  aside,  should  be  by  petition  in  the  cause.  And 
if  they  proceed  by  bill  to  enjoin  the  collection  of 
the  purchase  money,  and  have  the  sale  set  aside, 
the  bill  should  be  treated  as  a  petition  in  the  cause, 
and  be  brougrht  to  a  hearing  with  it  Cralle  v. 
Meem,  8  Gratt  496. 

Purchasers— Payment  of  Purchase  Money.— The  two 
commissioners  directed  to  sell  the  decedent's  land 
were  required  to  give  the  usual  bond.  One  gave  it 
The  sale  was  made,  and  it  was  confirmed,  and  the 
commissioner  ordered  to  collect  and  distribute  the 
money.  The  commissioner  who  gave  the  bond  died 
in  1860.  The  other  commissioner  was  also  adminis- 
trator of  the  decedent  and  counsel  for  the  heirs.  He 
collected  in  1861  a  largre  amount  of  the  purchase 
money  and  deposited  it  to  his  Individual  credit  in  a 
solvent  bank,  where  it  was  lost  during  the  war. 
A  suit  was  brought  to' hold  the  purchaser  and  the 
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land  liable  for  the  money  paid  to  a  commissioner 
who  had  fflven  no  bond  and  also  to  hold  the  commis- 
sioner responsible  for  the  moneys  collected  and 
lost,  //(rfd,  purchaser  paid  money  into  hands  legally 
entiUed  to  receive  it  On  the  face  of  the  decree  the 
commissioner  Is  stated  to  be  the  counsel  for  the 
decedent  and  leffally  entitled  to  receive  the  money. 
Under  the  circumstances  neither  the  purchaser  nor 
the  commissioner  Is  responsible  and  the  loss  must 
fall  on  the  heirs.    Thomson  v.  Brooke,  78  Va.  IflO. 

But  where  a  purchaser  at  ^  Judicial  sale  bought  In 
all  of  the  liens  except  one  and  was  allowed  credit 
therefor,  and  to  prevent  a  resale,  paid  Into  bank, 
with  approval  of  the  court  the  amount  of  the  said 
lien,  which  was  recoflmlzed  as  appropriated  to  the 
owners  of  the  said  lien,  and  which  was  later  lost  by 
the  failure  of  the  bank,  the  loss  wlU  fall  wholly  on 
the  owners  of  the  said  lien.  If  there  had  remained 
more  than  one  unsatisfied  lien,  the  loss  would  then 
have  fallen  on  the  ffeneral  fund  and  been  borne  by 
the  lienors  In  the  Inverse  order  of  the  priority  of 
their  Hens.    Gill  v.  Barbour,  80  Va.  II. 

The  decree  directed  the  commissioner  to  give 
security  and  to  pay  the  money  coming  to  the  infants 
to  their  guardian:  the  purchaser  paid  the  commis- 
sioner In  pursuance  of  the  decree,  and  was  exoner- 
ated from  liability  for  Its  proper  disposition  and 
cannot  object  to  the  decree  on  that  gzound.  Jones 
V.  Tatum,  10  Gratt  780. 

B.  LIABILITY  OF  PURCHASERS. 

1.  PAYMBNT.—The  purchaser's  liability  Is  to  pay  In 
money  and  It  can  not  be  discharged  In  any  other 
thing,  so  far  as  any  party  In  Interest  Is  concerned, 
against  his  consent    Prazler  v.  Hendren,  80  Va.  865. 

A  check  for  the  balance  due  upon  a  party  who 
admitted  his  Indebtedness  to  the  drawer  but  did  not 
pay  It  of  which  the  purchaser  had  notice,  Is  not  a 
valid  payment  and  the  purchaser  must  account  for 
the  balance.    Finney  v.  Edwards,  75  Va.  44. 

Beads  Payable  In  United  5Ute5  Currency.— In  186S 
there  was  a  decree  for  the  sale  of  land,  and  In  the 
same  year  the  sale  was  made  by  the  commissioners 
who  announced  publicly  that  the  terms  of  the  sale 
were  on  a  credit  of  one,  two  and  four  years,  and  the 
purchase  money  to  be  paid  In  the  currency  which 
may  be  in  use  when  the  respective  payments  fall 
due;  but  with  the  privilege  to  the  purchaser  to  pay 
one-half  of  the  purchase  money  upon  the  confirma- 
tion of  the  sale  by  the  court 

The  sale  was  confirmed  by  the  court  and  the  pur- 
chaser paid  one-half  of  the  purchase  money  In 
Ck>nfederate  money,  and  executed  bonds  for  the 
other  half  which  fell  due  In  1866  and  1807.  Held,  the 
purchaser  must  pay  these  bonds  In  United  States 
currency,  that  being  In  use  when  the  bonds  fell  due. 
Teel  V.  Yancey,  28  Gratt  001. 

Liability— Currency.— An  ante-war  creditor  refused 
to  receive  from  a  purchaser  of  property  sold  for  the 
payment  of  debte  in  1808,  Confederate  currency  In 
payment  and  the  purchaser  obtained  an  order  of 
the  court  to  Invest  the  money  In  Confederate  bonds. 
Hdd,  It  was  the  purchaser's  money  which  was 
Invested  and  he  must  bear  the  loss.  Crockett  v. 
Sexton,  20  Gratt  4& 

Payments  In  Confederate  Mooey.— The  purchaser  at 
a  Judicial  sale  in  1850  gave  his  bonds  payable 
annually  down  to  1808.  He  paid  all  but  the  last  bond 
and  paid  on  that  $2,000  in  Confederate  money,  and  a 
few  days  afterwards  offered  to  pay  the  balance  to 
the  commissioner  In  Confederate  money,  who 
refused  to  receive  It 

The  purchaser  then  filed  his  petition,  stating  that 


he  owed  this  balance  and  that  the  commiflsloQer 
refused  to  receive  It;  that  he  was  ready  to  pay  It 
and  asked  that  he  may  be  authorised  to  pay  it  that 
a  commissioner  may  be  appointed  to  convey  the 
land  to  him.  The  court  decreed  that  the  purchaser 
be  authorized  to  pay  the  general  receiver  the  bal- 
ance due  and  npon  Its  payment  that  the  commis- 
sioner should  convey  the  land  to  the  purchaser. 
Held,  the  decree  did  not  authorise  the  purchaser  to 
pay  in  Confederate  money  and  a  payment  to  the 
receiver  in  that  money  was  not  a  dischanre  of  the 
debt    Myers  v.  Nelson.  20  Gratt  720,  and  noU. 

2.  Applioatign  of  PATXSNT8.— There  was  a  Judg- 
ment for  the  balance  on  a  bond  executed  by  the 
purchaser  as  principal  and  surety  for  the  price  of 
land  purchased  at  a  Judicial  sale.  At  a  resale  the 
property  brought  less  than  the  amount  of  the  Judg- 
ment The  payments  made  by  the  purchaser  on  the 
bonds  and  the  proceeds  of  a  resale  were  appUed  to 
the  purchase  money  under  the  court's  supervision, 
with  the  assent  of  the  purchaser.  i/«kr,  in  an  action 
to  enforce  the  Judgment  on  the  land  owned  by  the 
surety  at  Its  date,  purchasers  from  the  surety  with 
notice  of  the  Judgment  could  not  claim  that  said 
payments  and  proceeds  were  misapplied.  Wells  v. 
Hughes.  80  Va.  548,  18  S.  E.  Rep.  080. 

Purchasers— Attorney— Client— AppllcatioB  oi  P«y» 
ments.— A  purchaser  at  a  Judicial  sale  executed  to 
the  receiver  of  a  court  her  bonds.  To  him,  as  her 
attorney,  she  also  assigned  certain  claims  to  collect 
and  pay  on  her  bonds.  Part  of  the  collections  he  ap- 
plied to  the  payment  of  the  bonds ;  the  balance  he  did 
not  so  apply.  There  was  nothing  to  show  that  he  had 
charged  himself,  as  such  receiver,  with  the  balance. 
Held,  as  the  receiver  collected  the  money  as  attor- 
ney for  the  purchaser,  she  was  not  entitled  to  have 
It  credited  on  her  bonds  until  he  had  so  applied  it 
Paxton  V.  Steele,  80  Va.  811. 10  S.  E.  Rep.  1. 

Purchases— Off-Set— Creditor.— When  a  commis- 
sioner Is  ordered  by  a  decree  of  the  court  in  a  credit- 
or's suit  to  sell  the  land  of  a  deceased  debtor 
and  the  land  is  sold  and  the  sale  is  con- 
firmed, and  the  purchaser  at  such  sale,  who 
has  executed  his  bonds.  Is  a  creditor,  and  the 
commissioner  has  been  ordered  to  pay  him  the 
debt  greater  than  the  amount  of  the  purchase 
money,  the  commissioner  may  offset  pro  tamto  the 
Indebtedness  for  the  purchase  money  on  the  debt 
due  to  the  purchaser  from  the  estate  of  the  deceased 
debtor.    Ellett  v.  Reld,  25  W.  Va.  560. 

8.  Abatement  of  Purchase  Price.— If  lands  are 
sold  under  the  direction  of  a  court  of  equity  by  cer- 
tain metes  and  bounds  by  a  widow  as  guardian  to  her 
Infant  children  who  own  the  land  subject  to  the 
widow's  right  of  dower  and  she  conveys  their  inter- 
est as  well  as  her  own  designating  the  boundaries 
of  the  land  and  warranting  the  title,  and  she  hav- 
ing shown  to  the  purchaser  before  the  sale  the  tract 
offered  to  be  sold,  and  the  purchaser  is  put  into 
possession  of  the  land  so  shown  him,  the  title  thereto 
being  perfected,  but  It  turns  out  that  the  bounda- 
ries set  out  In  the  deed  Included  land  not  shown  to 
the  purchaser,  and  never  held  by  the  vendor,  the 
court  may  by  a  rule  In  the  said  cause  properly 
require  the  purchaser  to  pay  the  whole  of  the  pur- 
chase money  without  allowing  him  any  abatement 
for  the  land,  which  was  not  shown  him.  but  which 
is  within  the  boundaries  specified  in  his  deed  and  to 
which  his  title  Is  worthless.  Crisllp  v.  Cain,  19  W. 
Va.  4S& 

A  purchaser  at  a  Judicial  sale,  with  full  knowledge 
of  all  the  facts  connected  with  the  title,  will  not 
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after  tlie  sale  has  been  confirmed,  be  entitled  to  any 
abatement  of  the  purchase  money,  or  any  suspen- 
sion of  its  collection  on  account  of  any  flaw  in  the 
title  to  such  land.    Boyce  y.  Strother,  76  Va.  8QS. 

Sale  In  Oross.— Thouffh  a  tract  of  land  was  described 
as  containing  ninety  acres,  it  was  a  sale  in  arross 
and  not  by  the  acre,  and  the  purchaser  is  not  enti- 
tled to  an  abatement  of  the  purchase  price.  Jores 
T.  Tatum,  19  Oratt.  790. 

4.  In  GnNsiLAir-lKYssTMSNT.— It  was  held  that,  an 
investment  in  county  bonds  according  to  the  decree 
by  a  commissioner  who  bouirht  at  his  own  sale,  such 
Investment  was  at  the  the  risk  of  the  purchaser,  and 
if  the  bonds  were  worthless  it  would  be  his  loss. 
Howery  v.  Helms,  80  Gratt  1. 

Error  in  Decree— Confirmation  of  Report. '-A  court  of 
equity  will  not  interfere  to  fflve  relief  to  a  purchaser 
under  a  decree  of  a  court  hayiuff  Jurisdiction  of  the 
subject,  or  to  his  sureties,  for  ex*rors  in  the  decree, 
or  the  proceedings  under  it,  where  the  report  of  the 
commissioners  has  been  confirmed.  Worsham  v. 
Hardaway,  5  Oratt  60. 

Purchasers— Party  to  Suit  by  Purcliase.-~Where  land 
is  sold  under  decree  of  court,  the  purchaser  becomes 
a  party  to  the  suit  from  the  time  of  his  purchase, 
and  subjects  himself  to  the  orders  of  the  court  in 
all  subsequent  proceedinsrs.  Haymond  ▼.  Camden, 
as  W.  Va.  18a 

Purchaser— AnctloiMer— Agent.— An  auctioneer  sell- 
Inff  real  estate  at  auction,  is  the  agent  of  both  vendor 
and  purchaser,  and  his  writing,  at  the  time,  the 
name  of  the  purchaser  as  such,  to  the  written  terms 
of  sale  binds  the  purcha&er.  Walker  v.  Herring,  21 
Oratt.  078. 

But  he  cannot  bind  the  purchaser  at  auction  of 
real  estate,  by  subscribing  his  name  to  the  terms  of 
sale,  after  the  sale  is  completed.  Walker  v.  Herring, 
21  Oratt  678. 

A  purchaser  at  a  Judicial  sale  is  conclusively  held 
as  having  notice  of  all  facts  touching  the  rights  of 
others  in  the  property  sold,  disclosed  by  the  record 
of  the  case.  Williamson  v.  Jones,  48  W.  Va.  662,  27 
S.  E.  Rep.  411. 

Purchaser— Decree— Knowledge  of  Contents.- A  pur- 
chaser under  a  decree  is  held  to  know  its  contents, 
and  what  property  or  estate  he  is  to  acquire.  First 
Nat  Bank  v.  Hyer,  46  W.  Va.  18.  88  S.  E.  Rep.  1000. 

Interlocutory  Decree— Deed.— It  is  not  error  in  an 
interlocutory  decree  enforcing  a  specific  execution 
of  a  contract  against  a  purchaser,  that  it  does  not 
direct  a  deed  to  be  made  and  tendered  to  him.  Ood- 
din  V.  Vaughn,  14  Oratt  108. 

Bacroachment  of  Street— Notice  of.— A  purchaser  at 
a  Judicial  sale  of  a  city  lot  cannot  after  his  pur- 
chase, make  the  objection  that  a  street  encroaches 
on  the  lines  of  the  lot  where  it  appears  that  he  had 
ample  opportunity  to  find  out  that  there  was  such 
encroachment  Cameal  v.  Lynch,  91  Va.  114,  20  S. 
£.  Rep.  960. 

Uability  of  Sureties.- A  part  of  the  land  devised  to 
the  defendant  was  sold  to  the  husband  of  such 
defendant  to  pay  the  testator's  debts  and  the 
plaintiffs  became  sureties  on  the  bonds  for  the 
purchase  money.  The  husband  defaulted,  and 
a  commissioner  was  appointed  to  ascertain  the 
amonnt  due  on  the  purchase  reported,  the 
amount  of  the  debts  of  the  estate  and  that 
the  husband  was  entitled  to  a  balance  in  the 
right  of  his  wife.  A  decree  was  entered  confirm- 
ing the  report  and  adjudging  that  the  land  be 
resold,  unless  the  husband  pay  the  debts  within  a 
definite  time.    The  money  was  not  paid,  and  the 


land  was  resold  with  the  knowledge  of  the  plaintiffs, 
for  enough  to  pay  the  debts  of  the  estate.  The  dc* 
f endant  subsequently  obtained  an  absolute  divorce, 
and  Judgment  was  rendered  against  the  plaintiffs 
for  the  sum  with  which  the  husband  had  been  cred- 
ited in  right  of  his  wife,  fftld^  that  the  husband,  as 
such,  was  entitled  only  to  the  profits  of  the  balance, 
in  right  of  his  wife,  since  this  sum  was  impressed 
with  the  character  of  realty,  and  that  the  decree 
was  not  an  adjudication  that  the  plaintiffs  were  only 
liable  for  the  amount  of  the  purchase  money.  Cleek 
V.  McOuffln,  89  Va.  824, 16  S.  E.  Rep.  896. 

Appeal— Sale  after— Receivers.— Where,  after  an 
appeal  is  allowed,  the  commissioners  sell  the  lands 
decreed  to  be  sold,  which  sale  was  never  confirmed 
and  the  decree  was  afterwards  annulled,  and  the 
so-called  purchasers  take  possession,  appropriate 
the  profits,  claim  to  be  treated  as  receivers  and  al- 
lowed the  commissions  paid  in  cash,  and  compen- 
sation for  expenses  and  services  in  managing  the 
land,  it  was  held,  that  they  were  intruders  who 
had  no  claim  to  compensation  in  any  way,  and  were 
accountable  for  a  fair  rent  Strayer  v.  Long,  88  Va. 
716,  8  S.  E.  Rep.  872L 

Appeal— Costs.-The  purchaser  resisted  the  decree 
for  a  resale,  and  took  an  appeal  from  a  former  de- 
cree in  the  cause  :  he  was  properly  subjected  to 
pay  the  costs  of  the  proceedings  under  the  rule. 
Jones  V.  Tatum,  19  Oratt.  720. 

Sale  Not  within  3Utute  of  Frauds.— A  Judicial  sale 
made  under  a  decree  of  a  court  of  equity  is  not 
within  the  statute  of  frauds.  It  is  binding  on  the 
bidder  or  purchaser  without  any  written  contract 
or  memorandum  signed  by  him  or  his  agent  Rob- 
ertson V.  Smith,  94  Va.  280.  26  S.  E.  Rep.  679. 

C.  THE  TITLE  THAT  PASSES  TO  THE  PUR- 
CHASER 

1.  Ck>ii]fia8ioifBB'8  Dbsd.- A  court  of  equity,  in  a 
suit  where  it  is  proper  to  decree  or  order  the  exe- 
cution of  any  deed  or  writing,  may  appoint  a  com- 
missioner to  execute  the  same;  and  the  execution 
thereof  shall  be  as  valid  to  pass,  release  or  extin- 
guish the  right  title,  and  interest  of  the  party  on 
whose  behalf  it  is  executed,  as  if  such  party  had 
been  at  the  time  capable  in  law  of  executing  the 
same,  and  had  executed  it  Va.  Code  1887,  sec.  8418  ; 
Code  of  W.  Va.  ch.  182.  sec.  8. 

A  deed  made  by  a  commissioner  to  an  assignee  by 
deed  of  the  purchaser,  passes  the  whole  title  and 
interest  in  the  realty,  sold  and  conveyed,  that  was 
vested  in  the  debtor  from  whence  the  same  was 
sold  by  the  proceedings  in  chancery,  to  such  as- 
signee.   Hall  V.  Hall,  12  W.  Va.  1. 

It  is  well  settled  that  in  an  adversary  proceeding 
in  a  court  of  equity  for  the  sale  of  land,  nothing  but 
the  title  which  is  vested  in  the  parties  to  the  suit 
can  be  sold  ;  and  the  deed  made  under  the  decree 
in  such  proceeding  carries  with  it  only  the  title  of 
the  parties  to  the  suit  Adams  v.  Alkire,  20  W.  Va. 
480. 

A  bond  conditioned  to  convey  land  of  which  the 
obligor  had  neither  title  nor  possession,  passes  noth- 
ing. And  a  decree  in  a  cause  between  the  parties, 
for  a  conveyance  of  the  land  by  a  commissioner, 
and  his  conveyance,  passes  nothing  :  none  of  the 
parties  ever  having  had  either  title  or  actual  pos- 
session.   Cales  V.  Miller,  8  Oratt  6. 

The  prayer  of  the  bill  being  for  the  sale  of  the 
land,  and  the  decree  and  sale  being  of  the  land,  and 
the  deed  conveying  it  the  title  of  all  the  parties  to 
the  suit  passed  by  the  deed,  though  the  bill  mis- 
states th.e  title,  and  a  bona  /UU  purchaser  for  value 
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without  notice  takes  the  lecral  title  which  Is  not  snb- 
Ject  to  be  defeated.    ZoUman  v.  Moore,  21  Gratt  818. 

2.  In  Gbnbbal.— But  where  the  sale  Is  of  such  a 
character,  and  made  under  such  circumstances,  as 
fully  and  sufficiently  to  make  known  to  the  pur> 
chaser  the  exact  nature  of  the  title  he  Is  to  expect: 
as  where  the  sale  is  made  avowedly  by  an  executor 
under  the  provisions  of  the  will,  or  by  a  sheriff  or 
commissioner  under  an  order  of  the  court,  he  can 
of  course  only  demand  such  title  as  was  in  contem- 
plation of  the  parties  when  the  sale  was  made. 
Goddin  V.  Vauffhn,  14  Gratt.  loe. 

It  is  a  ffeneral  rule,  that  a  court  of  equity  ouffht 
not  to  decree  a  sale  of  an  eouitable  title  in  land,  but 
if  a  decree  for  the  sale  of  land  be  proper,  it  should 
first  direct  the  leoal  title  to  be  perfected,  and  then 
decree  a  sale  of  that    Goare  v.  Beuhrlnff,  6  Lelsrh  585. 

Time  to  Perfect  Title.— A  court  of  equity  has  at  least 
as  larffe  a  discretion  in  irivlnsr  time  to  perfect  the 
title  in  cases  of  sales  under  its  decree  as  in  cases  of 
purchasers  under  private  contracts.  Daniel  v. 
Leltch.  18  Gratt.  105. 

Objection  to  Title-Question  of  Law.— Where  the 
facts  are  all  before  the  court,  and  the  objection  to 
the  title  to  land  purchased  is  a  question  of  law.  it  is 
unnecessary  to  refer  the  title  to  the  commissioner. 
Goddin  V.  Vausrhn,  14  Gratt  108. 

Reference.— It  is  not  the  universal  rule  in  Virginia 
to  refer  to  a  commissioner  to  report  on  the  title, 
thoufirh  such  reference  may  be  proper  where  the 
title  is  doubtful  or  obscure  or  dependinar  upon  mat- 
ters in  pais.    Thomas  v.  Davidson,  70  Va.  888. 

Sale  of  Property  Not  Authorized  to  Be  5old— Title.— 
A  sale,  under  a  decree,  of  property  which  It  does  not 
authorize  to  be  sold,  or  excepts  from  sale,  passes  no 
title  to  such  property,  and  is  void.  First  Nat  Bank 
V.  Hyer,  46  W.  Va.  18,  82  S.  £.  Rep.  1000. 

Titles— Rule.— Upon  the  grounds  of  public  policy 
the  courts  have  established  the  rule  that  bona  Ade 
purchasers  at  Judicial  sales,  upon  proceedings  reg- 
ular upon  the  face  of  the  record  of  a  court  of  com- 
petent jurisdiction,  will  be  protected  against  mere 
errors  of  the  court  and  secret  vices  in  the  proceed- 
ings, which  can  only  be  made  to  appear  by  outside 
testimony.  Marrow  v.  Brinkley,  86  Va.  66,  6  S.  E. 
Rep.  006. 

Relief  for  Defects  In  Title  by  Resisting  Confirmation. 
—A  purchaser  of  land  at  a  judicial  sale,  can  only 
obtain  relief  for  defects  in  the  title,  or  incumbrances 
on  the  property,  by  resisting  the  confirmation  of  the 
sale  by  the  court  upon  the  return  of  the  commis- 
8ioner*s  report  And  it  is  not  competent  for  a  court 
of  equity  to  enjoin  a  judgment  obtained  against  him 
for  the  purchase  money,  on  the  ground  of  defect  of 
title  to  the  property  at  the  time  of  the  purchase. 
Threlkelds  v.  Campbell,  2  Gratt  196. 

After  Conflrnatlon— Title.— A  purchaser  of  land 
under  a  decree  of  a  court  of  chancery,  after  confir- 
mation of  the  sale  by  the  court  is  the  equitable 
owner  of  such  land,  subject  to  be  compelled  to 
comply  with  the  contract  by  paying  the  purchase 
money.    Hurt  v.  Jones,  76  Va.  841. 

Cloud  on  Title.— Where  one  part  of  the  land  sold  at 
a  commissioner's  sale  under  a  decree  of  court  and 
the  purchaser  had  paid  all  of  the  purchase  money, 
he  was  entitled  to  a  deed,  but  it  had  not  been  made. 
This  was  held  not  to  be  a  cloud  upon  the  title  which 
would  avoid  the  sale.  Hudglns  v.  Lanier,  28  Gratt 
494. 

Confirmation— Objections  to  Title. —The  general  rule 
in  Virginia  is,  that  objections  made  by  the  purchaser 
for  defect  of  title  should  be  made  before  the  sale  is 


confirmed  by  the  court  and  such  objections  made 
afterwards  come  too  late,  except  in  cases  of  after- 
discovered  mistake,  fraud  and  the  like.  Thomas  v. 
Davidson,  70  Va.  888;  Watson  v.  Hoy.  88  Gratt.  OK, 
and  noU;  Kam  v.  Rorer  Iron  Go.,  86  Va.  754. 11  &  E. 
Rep.  481 :  Insurance  Ck>.  v.  Oottrell.  86  Va.  8B7.  9  S.  E. 
Rep.  182:  Talley  v.  Starke,  OGratt  889:  Berlin  v.  Mel- 
horn,  76  Va.  689:  Hyman  v.  Smith,  18  W.  Va.  778.  See 
Long  V.  Weller.  29  Gratt  863:  Hlckson  v.  Bucker.77 
Va.  189:  Redd  v.  Dyer,  88  Va.  881, 8  S.  E.  Rep.  888;  Wil- 
liams V.  Blakey,  76  Va.  266. 

Deed— Warranty.— A  party  purchases  land  from  a 
special  commissioner  appointed  by  the  court  and 
his  purchase  is  confirmed  before  the  deed  is  made  to 
him.  He  executes  a  power  of  attorney  to  such  special 
commissioner  authorising  him  to  sell  this  land  for 
him,  and  the  special  commissioner  does  so  signing 
the  written  contract  agreeing  to  convey  the  land  to 
the  purchaser  upon  the  payment  of  tbe  whole  of  the 
purchase  money,  signing  as  special  commissioner 
and  attorney  in  fact  of  the  first  purchaser.  It  was 
held  the  true  meaning  of  such  contract  was  that 
the  sub-purchaser  took  a  deed  from  tbe  special 
commissioner  with  the  assent  of  the  first  purchaser, 
and  therefore  he  Is  in  such  case  only  entitled  to  a 
deed  with  special  warranty  of  title.  Tavenner  v. 
Barrett  21  W.  Va.  066. 

Uncertainty  of  Title.— Purchasers  under  decree 
should  not  be  required  to  take  or  pay  for  property 
where  it  had  been  sold  three  times  witbont  an  ac- 
count of  liens  having  been  taken  and  the  title  is 
uncertain.  Etter  v.  Scott.  90  Va.  782,  19  S.  E.  Bepi 
776. 

Irregularities— Title.— The  failure  of  a  purchaser  at 
a  Judicial  sale  to  take  a  deed  from  the  commissioner 
and  to  give  deed  of  trust  for  deferred  payments,  is 
irregular  but  does  not  vitiate  the  title.  Whitlock  v. 
Johnson,  87  Va.  828, 12  S.  E.  Rep.  614. 

Title  Should  Be  Protected.— It  is  necessary  that  the 
title  of  a  purchaser  at  a  judicial  sale  should  be  pro- 
tected, in  order  that  the  property  may  brine  a  fair 
price.    Capehart  v.  Dowery,  10  W.  Va.  180i 

Time  to  Investigate  Title.— The  purchaser  at  a  com- 
missioner's sale  to  whom  property  is  knocked  down 
to  is  not  entitled  to  any  time  to  investiga.te  the  title 
before  complying  with  the  terms.  Hildreth  v.  Tur- 
ner, 89  Va.  866,  17  S.  E.  Rep.  471. 

Title— Parties.— A  decree  for  the  saUe  of  land  where 
the  owner  is  not  a  party  to  suit  is  a  nullity  and 
passes  no  title  to  the  purchaser.  Underwood  v. 
McVeigh,  28  Gratt  409. 

Estoppel— Acquiescence.— A  person  who  causes  his 
land  to  be  sold  for  some  purpose  of  his  own,  under 
a  judicial  proceeding  which  turns  out  to  be  void, 
and  receives  and  retains  the  proceeds  of  sale,  can- 
not afterwards  be  heard  to  question  its  validity.  He 
has  made  his  election.  If  such  person  afterwards 
stands  by  and  sees  the  purchaser  expend  large  sums 
in  developing  oil  on  the  property,  he  may  not  after- 
wards set  up  such  defect  in  the  purchaser's  title; 
he  is  estopped.  Williamson  v.  Jones.  89  W.  Va.  281. 
19  S.  E.  Rep.  486. 

8.  Effbct  upon  Revsrsai.  or  Dbcrsk.- If  a  sale  of 
property  be  made  under  a  decree  or  order  of  a  court, 
after  six  months  from  the  date  thereof,  and  such 
sale  be  confirmed,  though  such  decree  or  order  be 
afterwards  reversed  or  set  aside,  the  title  of  the 
purchaser  at  such  sale  shall  not  be  affected  thereby: 
but  there  may  be  restitution  of  the  proceeds  of  sale 
to  those  entitled.    Va.  CkMle  of  1887,  sec  S4S& 

And  by  the  Code  of  West  Virginia,  it  is  provided 
that  "if  a  sale  of  property  be  made  under  a  decree 
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or  order  of  a  court,  and  snch  sale  be  confirmed, 
thongh  snch  decree  or  order  be  afterwards  reversed 
or  set  aside,  the  title  of  the  purchaser  at  such  sale 
shall  not  be  affected  thereby  :  bat  there  may  be  a 
restitution  of  the  proceeds  of  sale  to  those  entitled." 
Ch.  188,  S  8. 

In  construinsr  the  above  statute  this  court  has 
determined,  that,  if  before  th6  confirmation  of  a 
sale  the  report  of  sale  be  excepted  to,  on  the  ground 
that  the  decree  ordering  the  sale  Js  erroneous,  and 
it  clearly  appears  to  the  court,  that  the  sale  of  the 
land  was  materially  affected  thereby,  and  that  it 
brought  materially  less  than  it  otherwise  would  have 
brought  by  reason  of  this  error  in  the  decree  of 
sale,  the  court  should  refuse  to  confirm  the  sale  : 
and  if  It  be  confirmed,  the  appellate  court  will 
reverse  the  decree  confirming  the  sale  as  well  as  the 
decree  ordering  the  sale.  Tracey  v.  Shumate,  28  W. 
Va.  500 :  Trimble  v.  Herold.  20  W.  Va.  602. 

The  title  of  a  purchaser  of  property  under  a 
decree  or  order  will  not  fall  with  its  reversal  or 
setting  aside ;  he  not  being  a  party,  and  all  persons 
holding  an  interest  in  the  land  sold  being  parties. 
Frederick  v.  Cox  (W.  Va.),  84  S.  E.  Rep.  968. 

A  purchaser,  under  an  execution  issued  on  a  Judg- 
ment which  is  afterwards  reversed,  shall  not  have 
his  title  impeached  ;  but  the  injured  party  shall  be 
restored  to  the  money  arising  from  the  sale.  Burn- 
ley V.  Lambert.  1  Wash.  808. 

Reversal  of  Decree— Abscqce  of  Parties.— But  a  pur- 
chaser at  a  Judicial  sale  is  not  protected  upon  rever- 
sal of  the  decree  by  section  8,  ch.  182,  of  the  Ck>de. 
when  the  record  shows  that  necessary  parties 
Interested  in  the  land  sold,  having  liens  thereon, 
were  not  parties  when  the  sale  was  ordered  and 
confirmed.  So  when  a  trustee  holding  the  legal 
title  to  the  land  is  not  a  party.  Turk  v.  Sklles,  88  W. 
Va.  404.  18  S.  £.  Rep.  661;  Peck  v.  Chambers,  44  W. 
Va.  270,  28  S.  E.  Rep.  706 ;  Calvert  v.  Ash  (W.  Va.),  85 
S.  E.  Rep.  887  :  Underwood  v.  Underwood.  82  W.  Va. 
808 :  Capehart  v.  Dowery,  10  W.  Va.  180 ;  Buchanan 
V.  Clark,  10  Gratt  164.  See  also,  where  the  court 
had  no  jurisdiction  to  decree  a  sale,  Hull  v.  Hull, 
26  W.  Va.  1,  80. 

4.  Cavbat  l^MVTOtL— Caveat  emptor  applies  to  a 
purchaser  at  a  Judicial  sale.  Calvert  v.  Ash  (W. 
Va.),  85  S.  E.  Rep.  887  ;  Young  v.  McClung,  9  Gratt. 
8B9 ;  Redd  v.  Dyer,  88  Va.  881,  2  S,  E.  Rep.  288 :  Sex- 
ton V.  Patterson,  Va.  Law  J.  1884,  p.  78 ;  Smith  v. 
Wortham.  82  Va.  987. 1  S.  E.  Rep.  881;  Hickson  v. 
Rucker.  77  Va.  185;  Long  v.  WeUer,  29  Gratt.  847 : 
Boyce  v.  Strother,  76  Va.  862. 

The  rule  caveat  emptor  applies  to  a  purchaser  at  a 
Judicial  sale,  and  even  if.  after  confirmation  of  the 
sale  by  the  court,  he  finds  that  the  title  he  will  pro- 
cure will  be  worthless,  he  cannot  be  relieved  from 
the  payment  of  the  purchase  price.  Capehart  v. 
Dowery,  10  W.  Va.  130. 

D.  RIGHT  OF  POSSESSION.— Where  real  estate 
has  been  sold  under  a  decree  in  a  cause,  and  the 
sale  has  been  confirmed,  the  purchaser  is  entitled 
to  the  possession  of  the  property,  even  though  the 
decree  confirming  the  sale  does  not  direct  posses- 
sion to  be  delivered  to  him.  Hudgins  v.  Marchant, 
28  Gratt.  177  ;  WhlUock  v.  Johnson,  87  Va.  829,  12  S. 
E.  Rep.  614. 

If  an  appeal  in  the  cause  has  been  obtained  and 
I>erfected  before  the  possession  of  the  property  is 
obtained  by  the  purchaser,  he  is  not  entitled  to 
have  K>ossession.  But  if  possession  is  obtained 
before  the  appeal  is  perfected,  the  purchaser  is 
entitled  to  retain  it  until  the  case  is  decided  in  the 


appellate  court.    Hudgins  v.  Marchant  28  Gratt  177. 

Where  a  sale  of  land  under  a  decree  was  made 
and  confirmed  and  the  purchase  money  paid,  but 
there  was  no  deed,  and  the  former  owner's  heirs 
remained  in  possession,  it  was  held  that  the  statute 
of  limitations  did  not  begin  to  run  against  the  pur- 
chaser until  the  heirs  made  a  distinct  disavowal  of 
his  title  and  their  assertion  of  adverse  claim  Is 
brought  home  to  him.  Whltlock  v.  Johnson,  87  Va. 
828, 12  S.  £.  Rep.  614  ;  Creekmur  v.  Creekmur.  75  Va. 
486. 

The  purchaser  of  property  at  a  Judicial  sale,  which 
before  confirmation  thereof  has  been  set  aside  by 
a  subsequent  decree  directing  the  property  to  be 
reoffered  for  sale,  cannot  appeal  from  such  decree, 
before  such  resale  has  been  confirmed. 

A  decree  setting  aside  a  Judicial  sale,  which  has 
not  been  confirmed,  and  directing  the  property  to 
be  reoffered  for  sale  Is  not  a  decree.  **which 
requires  the  title  or  possession  of  the  property  to  be 
changed,*'  within  the  meaning  of  the  eeventh  clause 
of  the  first  section  of  chapter  185  of  the  Code  of  W. 
Va.,  as  amended  by  chapter  157  of  Acts  of  the  Legis- 
lature of  1882  (p.  585).    Childs  v.  Hurd,  25  W.  Va.  580. 

E.  DEPRECIATION  OF  PROPERTY  BETWEEN 
SALE  AND  CONFIRMATION.  -In  Heywood  v.  Cov- 
ington, 4  Leigh  878,  TUCKBR,  P.,  says:  "If  the 
mill  and  mill  dam  were  materially  injured  by 
freshes,  after  the  sale  and  before  the  report  of 
sale  was  confirmed,  I  should  think,  upon  the  author- 
ities, that  the  loss  should  not  fall  upon  the  vendee, 
provided  there  was  no  fault  in  him."  See  also.  Tay- 
lor V.  Cooper.  10  Leigh  817 ;  Cocke  v.  Gilpin,  1  Rob.  20. 

The  court  will  not  compel  the  purchaser  to  take 
land  by  confirming  the  sale,  where  by  the  acts  of 
the  parties  to  the  suit  action  on  the  report  of  a  sale 
by  the  court  in  confirming  the  same  has  been 
delayed  for  such  an  unreasonable  time,  that  con- 
firmation of  the  sale  would  most  probably  cause 
him  loss,  if  the  purchaser  is  not  in  default  or  guilty 
of  laehM  or  fraud  or  the  like,  and  has  not  acquiesced 
in  such  delay,  as  where  it  appears  that  during  the 
unreasonable  time  of  delay  the  property  has  depre- 
ciated in  value.    Hyman  v.  Smith,  13  W.  Va.  744. 

F.  PAYMENT  TO  UNBONDED  COMMISSIONER. 
—Where  a  commissioner  fails  to  give  the  bond 
required  by  the  statute,  he  has  no  authority  to 
receive  the  purchase  money ;  and  the  purchaser  is 
responsible  to  the  party  who  is  entitled  to  the  pro- 
ceeds of  such  sale.  The  statute.  Code  1878,  ch.  174,  S 
1,  is  Imperative  that  a  bond  shall  be  given,  and  it  is 
the  duty  of  the  purchaser  at  a  Judicial  sale  to  see 
that  the  bond  has  been  given  before  he  pays  the 
money  to  the  commissioner,  or  he  does  it  at  his  own 
risk.  Hess  v.  Rader,  26Qratt  746 :  Eggleton  v.  Whit- 
tle, 84  Va.  168,  4  S.  E.  Rep.  222 ;  Eggleton  v.  Dlnsmore, 
84  Va.  866,  6  S.  E.  Rep.  146 ;  Tyler  v.  Toms.  75  Va.  116 ; 
Lloyd  V.  Erwln,  89  Gratt.  696,  and  note  :  Donahue  v. 
Fackler,  81  W.  Va.  124  ;  Lee  v.  Swepson,  76  Va.  178  ; 
Whitehead  v.  Bradley.  87  Va.  676.  18  S.  E.  Rep.  195  ; 
Woods  V.  Ellis.  85  Va.  471,  7  S.  E.  Rep.  852 ;  McAllis- 
ter •  V.  Bodkin,  76  Va.  815  :  Bolsseau  v.  iBolsseau,  79 
Va.  79 :  Lamar  v.  Hale,  79  Va.  168. 

The  court  Is  of  opinion  that  although  no  bond  was 
given  by  the  commissioner,  before  he  proceeded  to 
collect  the  purchase  money  for  the  land,  yet  inas- 
much as  he  was  authorized  by  the  decree  to  collect 
the  money  as  it  fell  due  and  to  pay  It  to  the  receiver 
of  the  court,  in  the  event  of  the  refusal  of  the  par- 
ties to  receive  it;  and  the  money  having  been  paid 
by  the  purchasers,  and  the  money  having  been  paid 
'  into  bank  by  the  commissioner  in  consequence  of 
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the  refusal  of  the  parties  to  receive  it  and  the  said 
fund  havinff  been  lost  without  default  of  the  com- 
missioner, the  purchasers  cannot  be  in  any  way 
prejudiced  by  his  failure  to  execute  the  bond  re- 
quired by  law.  Per  Staples.  J.,  Dixon  v.  McCue, 
21  Gratt  878.  See  also,  Thomson  t.  Brooke,  70  Va. 
160. 

Publication  of  Certlflceto  of  deiic— Defendants  pur- 
chased land  at  a  sale  by  special  commissioners 
pursuant  to  an  advertised  notice,  to  which  was 
appended  a  certificate  of  the  clerk  of  court  that 
they  had  sriven  the  proper  bond.  One  of  the  com- 
missioners was  subsequently  appointed  receiver  to 
collect  the  proceeds  of  sales,  rents,  etc.,  on  givinsr  a 
specified  bond.  Defendants,  without  notice  of  such 
appointment,  paid  the  price  to  such  receiver,  who 
failed  to  account  therefor,  or  to  arive  the  receiver's 
bond.  Held,  under  Acts  1888-64,  p.  218.  providing  that 
when  any  special  commissioner  authorized  to  sell 
land  shall  publish  with  the  notice  of  sale  a  certifi- 
cate of  the  clerk  of  court  that  he  has  ariven  the  bond 
required,  a  purchaser  shall  be  relieved  from  all 
liability  for  the  purchase  money  paid  to  such  com- 
missioner, unless  another  person  has  been  appointed 
to  receive  the  same,  of  which  the  purchaser  has 
due  notice,  defendants  were  not  affected  by  the 
receiver's  failure,  since  they  paid  to  him  as  a  com- 
missioner who  made  the  sale.  PuUiam  v.  Tompkins 
(Va.).  89  S.  E.  Rep.  221:  Code  of  Va.  1887,  %%  8897,  8886; 
Whitehead  v.  Bradley.  87  Va.  876. 18  S.  E.  Rep.  195. 

Rlg1itofParcliMer«8:aIiist— Where  a  commissioner 
receives  the  purchase  money  without  authority  he 
is  liable  to  the  purchaser  for  the  amount  so  paid. 
Tyler  v.  Toms,  76  Va.  116. 

O.  WHO  MAY  NOT  PURCHASE-COMMISSION- 
ERS.—The  law  is  well  settled  in  this  state  that  the 
same  person  cannot  occupy  the  antaironistic  posi- 
tions of  seller  and  purchaser  of  the  same  subject 
And  if  a  person  sellinff  land  as  a  commissioner  of 
the  court,  becomes  himself  the  purchaser,  or  has 
any  understanding  at  the  time  of  the  sale  that  he  is 
to  have  any  interest  in  the  purchase  of  the  land 
sold  by  him,  the  sale  will  be  held  voidable  and  set 
aside  at  the  election  of  any  party  interested  in  the 
land.  Ayers  v.  Blair,  26  W.  Va.  862;  Wlnans  v. 
Winans,  22  W.  Va.  678;  Newcomb  v.  Brooks,  16  W. 
Va.82;  Howeryv.  Helms,  20  Oratt.1;  Bailey  v.  Robin- 
sons, 1  Gratt.  4;  Davles  v.  Hucrhes,  86  Va.  908, 11  S.  E. 
Rep.  488. 

But.  upon  the  failure  of  the  purchaser  to  pay  the 
purchase  money  there  was  a  decree  appointing  a 
commissioner  to  resell  and  the  commissioner  by 
arrangement  with  the  purchaser  became  the  pur- 
chaser. This  was  reported  to  the  court  and  it  was 
approved  and  confirmed.  It  was  held  that  the  fact 
that  the  commissioner  was  appointed  to  sell  the 
land  did  not  avoid  his  purchase  from  the  first  pur- 
chaser, and  the  parties  having  all  that  they  were 
entitled  to  claim  cannot  object.  Hurt  v.  Jones.  75 
Va.  341. 

One  who  cries  a  sale  cannot  proper^  act  for  him- 
self, or  any  other  person  in  bidding  for  the  property. 
Hilleary  v.  Thompson,  11  W.  Va.  118. 

Attorney.— An  attorney,  without  his  client's  con- 
sent, cannot  purchase  for  his  own  benefit  any  prop- 
erty of  the  defendant  sold  under  execution,  unless 
he  gives  for  it  an  amount  equal  to  the  whole  of  the 
judgment:  and  without  such  consent  he  cannot 
purchase  for  his  own  benefit  his  client's  property 
sold  at  a  judicial  sale.  Nor  can  the  fiduciary  make 
a  valid  purchase  of  trust  property  though  made  at  a 
public  judicial  sale  under  the  decree  made  in  an 


adverse  proceeding.  Such  purchase  may  be  avoided 
at  the  option  of  any  party  to  whom  he  holds  snck 
fiduciary  relations.  Newcomb  v.  Brooks.  16  W. 
Va.82. 

Bxecoton.- Where  a  decree  ordered  a  public  sale, 
but  it  was  made  privately,  and  also  ordered  enough 
land  sold  to  pay  certain  debts  but  more  was  sold 
than  necessary,  and  where  the  executor,  who 
brought  the  suit  and  by  his  own  counsel  managed 
it,  was  in  fact  the  purchaser,  though  but  a  nominal 
bidder,  it  was  held  that  he  could  have  no  protection 
in  the  purchase.  Peirce  v.  Graham.  66  Va.  2S7. 7  S. 
E.  Rep.  189;  Quarles  v.  Lacy.  4  Mnnf.  251. 

Praods  apon  RIglits  of  Owoera.— The  commissioner 
having  become  the  purchaser  under  a  judicial  sale 
it  was  held  that  the  non-resident  co-parceners  could 
set  the  sale  aside,  even  though  it  had  been  confirmed, 
by  an  informal  billon  the  grounds  of  fraud  Qpoa 
their  rights.    Howery  v.  Helms.  20  Gratt.  1. 

H.  PURCHASERS  BY  ESTOPPEL.— A  purchaser 
at  a  judicial  sale  becomes  a  qwui  party  to  the  sniL 
If  the  purchaser  stands  by  and  suffers  the  sale  to 
himself  to  be  confirmed  and  makes  no  objection, 
and  also  a  sale  to  another  and  makes  no  complaint 
until  the  land  has  been  conveyed  to  a  third  person, 
he  will  not  be  allowed  to  ask  for  the  correction  of  a 
mistake,  certainly  as  to  such  third  party.  Shirley 
V.  Rice,  79  Va.  442 ;  Young  v.  McClung.  9  GratL  m 

Where  one  acquiesces  in  proceedings  treating  him 
as  purchaser  he  Is  estopped  to  deny  that  he  is  a  pur- 
chaser at  a  judicial  sale.  Robertson  v.  TapscotL  81 
Va.588. 

XXIV.  iUaSALB. 

(I)  BnforceflieatoflJeii  Retained  for  Pardnse  Pries 
— Procedure.— Where  a  judicial  sale  is  conflrmed. 
and  the  court  directs  the  commissioner  to  convey 
the  land  to  the  purchaser,  retaining  in  the  deed  a 
lien  for  the  purchase  money,  and  such  conreyanoe 
is  made,  and  the  purchaser  sells  the  land  and  con- 
veys it  to  a  third  party,  and  such  third  party  sella 
and  conveys  to  others,  and  the  purchaser  from  the 
commissioner  fails  to  pay  the  balance  of  the  par- 
chase  money,  the  lien  should  be  enforced  by  origi- 
nal bill,  if  the  original  cause  is  ended,  or  if  still 
pending  for  any  purpose,  by  supplemental  bUl  filed 
in  such  cause.    Glenn  v.  Blackford.  88  W.  Va.  181 

Where  land  is  resold  because  the  conunlssloner 
was  purchaser,  the  usual  and  proper  course  is  tt> 
offer  the  property  at  an  upset  price,  to  be  fixed  by 
the  decree,  according  to  the  cases  of  Backles  v. 
Lafferty.  2  Rob.  298,  and  Bailey  v.  Robinsons.  1 
Gratt.  4.  But  this  rule  is  intended  for  the  protec- 
tion of  the  parties  who  elect  to  avoid  the  first  sate; 
and  where  the  decree  for  resale  directed  a  sale  in 
general  terms,  without  fixing  an  upset  price,  it  can- 
not be  assigned  as  error  in  the  appellate  conrt, 
either  by  the  original  purchaser,  or  by  any  party 
who  has  elected  to  affirm  the  first  sale.  Howery  v. 
Helms.  20  Gratt  1. 

Land  is  sold  under  a  decree  of  the  court  of  equity 
and  the  title  is  retained,  and  bonds  with  personal 
security  are  taken,  and.  as  additional  security,  col- 
laterals are  assigned  by  the  purchaser  to  the  com- 
missioner. It  is  not  error,  in  such  case,  for  the 
court  to  decree  a  re-sale  of  the  land  wtthln  a  cer- 
tain time  unless  such  purchase  money  shall  be  paid, 
without  first  exhausting  the  bonds  and  collateral : 
especially  where  the  commissioner  has  reported 
that  the  collaterals  cannot  be  made  except  by  suit 
Mosby  V.  Withers,  80  Va.  82. 

<a)  Rale  to  Show  Cmim.— A  judicial  sale  of  Und  U 
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partly  on  credit,  and  the  pnrchaser  pays  the  cash 
payment  and  executes  his  bonds  with  security  for 
deferred  payments,  and  the  sale  is  confirmed  by  the 
court.  When  the  bonds  become  due  the  purchaser 
fails  to  pay  them.  He  may  be  proceeded  against  by 
rule  made  upon  him  to  show  cause  why  the  land 
shall  not  be  sold  for  the  payment  of  the  purchase 
money;  and  upon  that  proceedinsr  a  decree  may  be 
made  for  the  sale  of  the  land.  Clarkson  v.  Read,  16 
Gratt  288;  Gross  y.  Pearcy,  S  P.  &  H.  488;  Thornton 
v.  Fairfax,  29  Gratt  6flO,  and  noU;  Jones  v.  Tatum,  19 
Gratt.  720;  McClintlc  y.  Wise.  26  Gratt  448;  l4onff  v. 
Weller.  29  Gratt  347.  and  noU;  Williams  v.  Blakey, 
76  Va.  254;  Hickson  v.  Rucker,  77  Va.  186;  Hurt  v. 
Jones.  76  Va.  841;  Marling  y.  Robrecht  18  W.  Va.  440. 

If  one  becomes  a  purchaser  at  a  judicial  sale,  and 
fails  to  complete  his  purchase  as  required  by  the 
decree,  he  is  liable  for  the  difference  between  the 
amount  of  his  bid  and  the  sum  released  at  a  second 
sale;  but  to  hold  him  liable,  the  sale  must  be 
reported  and  the  rule  awarded  and  served  upon  him 
to  show  cause  why  he  should  not  complete  his  pur- 
chase, or.  in  default  the  property  be  resold  at  his 
expense,  and  at  the  risk  of  liability  for  any  differ- 
ence between  the  sum  for  which  he  airreed  to  pur- 
chase and  the  sum  realized  on  the  resale.  Stout  ▼. 
PhlUppi.  etc..  Co.,  41  W.  Va.  889.  28  S.  E.  Rep.  Wl; 
Robertson  y.  Smith.  94  Va.  260,  86  S.  E.  Rep.  579;  Hurt 
Y.  Jones,  75  Va.  341. 

Where  a  purchaser  is  in  default  and  a  resale  is 
ordered  upon  a  rule  to  show  cause  why  such  resale 
should  not  be  had,  the  case  is  not  within  section  8426 
of  the  Code,  for  the  property  is  sold  as  the  property 
of  the  purchaser  whose  title  is  not  affected  by  such 
resale.  Whitehead  y.  Bradley,  87  Va.  676,  18  S.  £. 
Rep.  195. 

There  was  a  decree  approYinsr  guardian's  account, 
and  directinfir  among  other  thiuffs  that  certain 
money  be  deposited  in  bank,  which  could  be  with- 
drawn only  on  the  order  of  the  court,  and  how  costs 
up  to  date  of  sale  should  be  paid.  Held,  not  too  late 
for  rules  against  purchasers  of  infant's  property, 
sold  under  decree  and  purchase  money  paid  to 
unbonded  commissioners,  to  show  cause  why  said 
property  should  not  be  resold.  Whitehead  y.  Brad- 
ley, 87  Va.  676, 18  S.  E.  Rep.  195. 

Though  no  rule  was  served  on  the  purchaser  in 
this  case,  he  had  notice  of  the  proceeding,  and  came 
forward  to  show  cause  in  his  own  chosen  way. 
There  was  no  need,  therefore,  for  a  rule.  Thornton 
v.  Fairfax,  29  Gratt  669. 

Rule  to  Show  Cause— Return.— Where  the  purchaser 
is  in  default  in  paying  the  purchase  money,  and  a 
rule  is  issued  requiring  him  to  show  cause  why  the 
land  should  not  be  resold,  the  objection  that  the 
rule  is  made  returnable  to  the  same  term  at  which 
it  is  issued,  is  of  no  effect  provided  there  was  given 
sufficient  time  to  answer  the  rule.  Boyce  v.  Strother, 
76  Va.  862. 

Day  to  Redeem.— Where  a  judicial  sale  of  land  is 
made  upon  a  credit  and  the  title  retained  as  a 
security,  upon  a  rule  against  the  purchaser  to  show 
cause  why  the  land  should  not  be  resold  for  his 
failure  to  pay  the  purchase  money,  before  making 
a  decree  for  the  sale,  the  court  should  ascertain  how 
much  of  the  purchase  money  Is  due.  and  should  in 
the  decree  giv>e  him  a  day  in  which  to  pay  it,  and  if 
not  paid  in  that  time  the  commissioner  is  to  sell. 
Whether  the  whole  or  part  is  to  be  sold  is  left  to  the 
discretion  of  the  court.  Long  v.  Weller,  29  Gratt 
847,  and  note;  Whitehead  v.  Bradley,  87  Va.  676.  18  S. 
£.  Rep.  195. 


(3)  In  Qeneral. 

Account  of  Liens.— And  it  Is  error  for  the  court  to 
order  a  resale  of  the  land,  if  the  facts,  then  appear- 
ing in  the  cause,  show  the  existence  of  IJ^ns,  the 
amounts  and  priorities  of  which  have  not  been 
ascertained  and  fixed.  In  such  case  the  court  should 
set  aside  the  former  decree  of  sale  and  refer  the 
cause  to  a  commissioner  or  otherwise  determine  the 
amounts  and  priorities  of  the  liens  before  ordering 
a  resale.    Payne  v.  Webb,  28  W.  Va.  668. 

Terms.— Where  a  judgment  debtor  bought  his  own 
land  at  a  sale  under  a  decree  in  a  creditor's  suit 
against  him.  and  failed  to  pay  the  purchase  money, 
it  was  held  not  to  be  inequitable  under  sec.  8897  of 
the  Code,  to  decree  a  resale  on  terms  of  one-fourth 
cash  and  balance  in  one,  two,  and  three  years. 
Dickinson  v.  Clement,  87  Va.  41, 12  S.  E.  Rep.  105. 

But  it  is  clearly  erroneous,  to  decree  a  resale 
under  such  a  rule  where  the  purchaser  has  complied 
with  the  terms  of  the  sale,  and  there  is  no  necessity 
for  a  speedy  collection  of  the  purchase  money,  no 
proof  of  any  default  in  the  payment  of  the  bonds, 
no  suggestion  or  proof  of  the  insolvency  of  the  pur- 
chaser or  his  sureties.  The  proper  course  is  to 
order  the  collection  of  the  bonds  by  suit  if  not  paid 
without    Gross  v.  Pearcy.  8  P.  &  H.  488. 

A  resale  of  certain  property  was  decreed  for 
default  in  payment  of  the  purchase  price  for  which 
the  surety  of  the  purchaser  was  bound.  The  surety 
contracted  with  certain  persons  who  had  interest  in 
the  property  to  buy  it  and  form  a  joint  stock  com- 
pany to  manage  it  To  this  company  as  the  pur- 
chaser the  sale  was  made,  reported  and  confirmed, 
and  a  conveyance  made;  and  the  contract  being 
before  the  court  with  the  report  of  sale  the  surety 
was  treated  as  agent  of  the  company  and  was  not 
personally  liable.    Frazler  v.  Hendren,  80  Va.  265. 

Sale  for  purchase  money  will  not  be  decreed 
where  the  property  remains  encumbered  for  pur- 
chase money  due  from  plaintiff,  without  providing 
for  discharge  of  such  encumbrance.  Yost  v.  Porter, 
80Va.855. 

Rights  of  Purchaser  upon  Resale^— The  purchaser 
might  have  moved  the  court  for  leave  to  answer 
the  petition  of  the  owner;  or  he  might  have  filed  a 
supplemental  bill,  or  an  original  bill  In  the  nature 
of  a  supplemental  bill,  and  put  the  matters  in  issue 
on  which  he  relied.  Thornton  v.  Fairfax.  89  Gratt. 
669. 

Deed  Obtained  by  Fraud— Estoppel.— Where  a  coni- 
missioner  is  induced  to  execute  the  deed  conveying 
the  property  to  the  purchaser,  by  purchaser's  fraud 
or  wilful  misrepresentation,  or  by  misrepresenta- 
tion upon  an  honest  mistake  of  fact  as  to  the  pay- 
ment of  purchase  money,  such  purchaser  cannot 
rely  upon  the  deed  as  an  estoppel,  but  may  be  pro- 
ceeded against  by  rule  to  have  the  deed  annulled 
and  the  property  subjected  to  sale.  Williams  v. 
Blakey,  76  Va.  254;  Koon  v.  Snodgrass,  18  W.  Va.  820. 

XXV.  RIOHTS  OP  TBNANTS-PROTBCTION  OP 

INTBRBST. 

The  decree  for  the  sale  of  land  to  satisfy  a  judg- 
ment without  first  enquiring  into  and  protecting  the 
interest  of  a  tenant  in  possession  under  a  release 
made  prior  to  the  judgment  is  erroneous.  Moore 
v.  Bruce,  86  Va.  189,  7  S.  B.  Rep.  195.  See  Crews  v. 
Pendleton,  1  Leigh  297. 

XXVI.  APPBAL. 

A.  WHO  MAY  APPEAL. 

Non-Resldent  Party— Security— Failure  to  Except  In 
I  Lower  Court.— A  non-resident  party,  against  whom 
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a  decree  has  been  rendered  upon  order  of  publica- 
tion, havlnff  appeared  and  filed  his  answer  in  tbe 
circuit  court  statinff  in  his  answer  srounds  of  error, 
and  praying  tbat  the  court  set  aside  the  proceed- 
ings  had  against  bim  which  the  court  upon  hearinar 
refused  to  do,  such  party  may  appeal  to  this  court 
from  the  decree  so  refusing  to  correct  such  error, 
without  hayinff  first  filed  a  formal  petition  for  a 
rehearlnff  of  the  cause,  and  giYing  the  bond  required 
by  the  statute.  Since  there  was  no  objection  made 
in  the  circuit  court  to  his  flliuff  his  answer  or  the 
want  of  such  formal  petition  and  security  for  cost, 
no  objection  will  be  allowed  for  the  want  of  such 
petition  for  the  first  time  in  the  appellate  court 
Raymond  ▼.  Camden,  22  W.  Va.  180. 

From  refusal  to  confirm  sale  and  order  for  resale, 
any  party  may  appeal  and  to  refuse  suspension  of 
the  decree  is  error,  but  this  court  will  not  reverse 
the  decree  for  such  error  when  it  is  riffht  on  its 
merits.  Todd  ▼.  Oalleffo  Mills,  etc..  84  Va.  686,  5  S.  E. 
Bep.  870. 

B.  WHO  CANNOT  APPEAL.— Where  a  person  who 
bid  at  a  judicial  sale  of  land  and  refused  to  comply 
with  the  terms  of  sale,  and  at  a  resale,  attempted  to 
bid  throuffh  an  affent  In  disresrard  of  the  terms  of 
sale,  it  was  held  that  such  person  has  no  standiuff 
to  appeal  from  a  decree  conflrmlnff  the  sale  to  an- 
other person.  Hildreth  v.  Turner,  80  Va.  866,  17  S. 
£.  Rep.  471. 

One  not  a  formal  party  cannot  appeal,  though 
affected  as  a  pendenU  lite  purchaser.  Stout  ▼. 
Phillppi,  etc.,  Co.,  41  W.  Va.  880,  28  S.  E.  Bep.  571. 

C.  IN  GENEBALu 

Review.— Issues  not  determined    by  the  circuit 

court:  will  not  be  considered  by  this  court  on  ap- 

peaL    Woods  v.  Campbell,  46  W.  Va.  208, 82  S.  E.  Bep. 

206. 
Circuit  Court— Duty  of  Such  Court.— Circuit  courts 

are  bound  to  obey  the  decrees  of  the  appellate 
court  in  all  cases.  Where,  on  appeal,  the  appel- 
late court  prescribes  the  order  in  which  property 
must  be  sold  when  a  decree  for  sale  was  made,  the 
circuit  court,  in  its  decree  of  sale,  must  conform  to 
that  order;  otheVwise  its  decree  will  be  reversed 
for  violation  to  comply  with  the  order  of  the  appel- 
late court    Strayer  v.  Loner,  83  Va.  716,  8  S.  E.  Bep. 

872. 

Appeal— Appointment  of  Receiver.— After  a  decree 
for  the  sale  of  real  estate  to  satisfy  creditors  hav- 
ing Hens  thereon,  and  an  appeal  from  that  decree  by 
the  debtor,  the  court  below  in  which  the  suit  was 
pending,  may  appoint  a  receiver  to  take  possession 
of  the  property  and  rent  it  out.  and  collect  the  rents, 
until  the  further  order  of  the  court  etc.  Moran  v. 
Johnston,  26  Qratt  108. 

What  Considered  oo  Appeal.— If  the  copies  of  the 
advertisement  posted  by  the  commissioner  of  the 
court  to  rent  the  property  in  such  case  are  in  no 
wise  referred  to  in  his  report,  or  in  the  decree  of 
sale  subsequently  made,  they  will  not  thouffh 
copied  into  the  record,  be  considered  as  part 
thereof  on  appeal.  Mustaln  v.  Pannill,  86  Va.  83,  9 
S.  E.  Rep.  419. 

Jurisdiction  of  Appellate  Court— Where  a  purchaser 
at  a  judicial  sale  was  compelled  to  pay  a  second 
time  a  part  of  the  purchase  money  because  the 
special  commissioner  failed  to  give  a  required 
bond,  and  his  failure  to  pay  over  money  collected, 
the  jurisdiction  of  this  court  to  hear  the  appeal  of 
the  purchaser  depends  upon  the  amount  of  the  de- 
falcation, and  not  on  the  amount  of  his  official 
bonds.    Duffy  v.  Fiffffat  80  Va.  664. 


XXVU.  CONHRMATION. 

A.  EFFECT.— It  is  well  settled  that  a  sale  made 
by  a  commissioner  under  a  decree  in  a  court  of 
equity  is  not  an  absolute  sale,  and  does  not  become 
such,  until  it  is  confirmed  by  the  court,  and  that 
until  this  has  been  done,  the  purchaser  has  no  fixed 
interest  in  the  subject  of  the  sale.  Childs  v.  Hurd, 
26  W.  Va.  688;  Hartley  &  Co.  v.  Boffe.  12  W.  Va.  401: 
Cooke  V.  Gilpin,  1  Bob.  89:  Crews  v.  Pendleton.  1 
Leiifh  297:  Heywood  v.  Covinrton.  4  Leiffh  878:  Tay- 
lor V.  Cooper,  10  Leiffh  817:  Hudffins  v.  Marchant  M 
Co.,  28  Oratt  177:  Kable  v.  ICltchell,  9  W.  Va.  «2: 
Arnold  V.  Casner,22  W.  Va.  446:  Anderson  v.  Davles 
6  Munf.  486. 

Where  commissioners  appointed  by  a  court  of 
equity  to  make  a  sale  of  lands  execute  a  deed  to  the 
purchaser,  although  they  were  not  directed  to  make 
a  conveyance  by  the  decree  appointing  them,  and 
the  deed  is  afterwards  by  a  final  decree  of  the  c:oart 
confirmed,  the  order  of  confirmation  relates  back 
to  the  time  of  this  date  so  as  to  invest  the  purchaser 
therein  with  the  leffal  title  to  the  land.  Evans  v. 
Spurgln.  6Gratt  107:  Cale  v.  Shaw.  88  W.  Va.  2B».  16 
S.  E.  Bep.  687:  Taylor  v.  Cooper,  10  Leifh  807:  Hy- 
man  v.  Smith.  18  W.  Va.  744. 

Irregularities  Cured.— Subsequent  confirmation  is 
equivalent  to  previous  authority,  it  cures  departures 
from  the  terms  prescribed,  and  supplies  all  defects 
in  the  execution  of  the  decree,  except  those  founded 
on  lack  of  j  urisdiction.  It  makes  the  sale  the  court's 
own  act  and  renders  it  no  longer  an  executory  con- 
tract but  executed.  Langyher  v.  Patterson.  77  Va. 
470:  Core  v.  Strickler,  24  W.  Va.  689:  Estill  v.  Mcdln- 
tic,  11  W.  Va.  400:  Daniels  v.  Leitch,  13  Oratt  196: 
Cralle  v.  Meem,  8  Oratt  496:  Garland  v.  Loving.  1 
Band.  896;  Bobertson  v.  Smith,  94  Va.  250,  36  S.  B. 
Bep.  679. 

Though  there  be  error  in  the  amount  decreed  to  be 
due  from  principal  and  surety,  for  the  non-payment 
of  which  the  principars  land  was  ordered  to  be  sold, 
still  the  appellate  court  will  not  after  confirmation 
of  the  sale,  set  aside  such  sale,  or  the  decree  order- 
ing the  sale,  even  though  the  sale  was  made  immedi- 
ately after  the  rendition  of  the  decree  of  sale:  bot 
it  would  simply  correct  the  error,  by  allowing  to  the 
principal  and  surety  credit  for  the  amount  of  the 
error  on  the  balance  due  from  them.  Camden  v. 
Haymond.  9  W.  Va.  680. 

A  court  of  equity  will  not  interfere  to  give  relief 
to  a  purchaser  under  a  decree  of  a  court  having 
jurisdiction  of  the  subject  or  to  his  sureties,  for 
errors  in  the  decree,  or  the  proceedings  under  it 
where  the  report  of  the  commi.H8ioner  has  been  con- 
firmed.   Worsham  v.  Hardaway.  6  Gratt  60. 

B.  DISCBETION  OF  THE  COURT.— Whether  a 
court  will  confirm  a  sale  made  by  commissioners 
under  its  decree,  must  in  a  great  measure,  depend 
upon  the  circumstances  of  each  case.  It  is  difficult 
to  lay  down  any  rule  applicable  to  all  cases:  nor  Is 
it  possible  to  specifiy  all  the  grounds  which  will 
justify  the  court  in  withholding  its  approval. 
If  there  is  reason  to  believe  there  has  been  fraud 
or  mistake  has  been  commited  to  the  detriment  of 
the  owner  or  the  purchaser  or  that  the  officer 
conducting  the  sale  has  been  guilty  of  any  unfair 
dealing,  the  court  will  withhold  a  confirmation  of 
the  sale.  And  either  party  may  object  to  the  report 
of  the  commissioner.  The  court  in  acting  upon  a 
report  of  sale,  does  not  exercise  an  arbitrary,  but  a 
sound  legal  discretion  in  the  interests  of  fairness 
and  prudence,  and  with  a  just  regard  to  the  in- 
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terests  of  all  concemecL  Brock  y.  Rice,  27  Qratt. 
812,  and  note. 

See  followlnsr  cases  boldinff  that  it  Is  wltbin  tbe 
sound  discretion  of  the  court  in  setting*  aside  or 
conflnDiuff  a  sale.  Thomas  y.  Bank.  86  Va.  292,  9  S.  E. 
Rep.  1122:  Todd  y.  Oallego,  etc.,  84  Va.  590,  5  S.  E.  Rep. 
676:  Ck>les  v.  Coles.  83  Va.  527;  Terry  y.  Coles,  80  Va. 
095;  Efflnffery.  Henry,  79  Va.  551 :  Hlckson  y.  Rucker, 
77  Va.  138;  Lanffyher  y.  Patterson,  77  Va.  470; 
Hansncker  v.  Walker,  76  Va.  763;  Berlin  y.  Melhorn,  76 
Va.  630:  Redd  y.  Jones,  30  Gratt  128;  Roudabush  y. 
Miller,  32  Gratt  454;  HarUey  v.  Roffe,  12  W.  Va.  401; 
Marlincr  v.  Robrecht  13  W.  Va.  440;  HlUeary  y. 
Thompson,  11 W.  Va.  118:  Beaty  y.  Veon,  18  W.  Va.  291; 
Brock  y.  Rice,  27  Gratt.  812;  Carr  y.  Carr,  88  Va.  786, 
14  S.  E.  Rep.  368;  Roberts  y.  Roberts.  18  Gratt  689; 
Hyman  y.  Smith,  18  W.  Va.  744:  Moran  y.  Clark,  80 
W.  Va.  858,  4  S.  E.  Rep.  303;  Hnsrhes  y.  Hamilton,  19 
W.  Va.  866. 

Affidavits— Deposltioos— Reference  to  •  Commis- 
sioner.—Upon  the  question  of  confirmation  of  a 
Judicial  sale  either  party  may  be  allowed  to  read  ex 
parU  affldayits.  But  it  is  within  the  discretion  of  the 
trial  court  to  require  depositions  to  be  taken,  or 
refer  the  matter  to  one  of  its  commissioners. 
Robertson  y.  Smith,  94  Va.  260,  26  S.  £.  Rep.  679. 

C.  WHO  MAY  OBJECT.— A  decree  of  confirmation 
founded  on  a  false  report  of  sale  made  may  be 
impeached  by  an  interested  party  ffuiltlessof  culpa- 
ble fraud  or  nesrlect  Sprlnffston  y.  Morris  (W.  Va.). 
34  S.  E.  Rep.  766. 

A  joint  principal  in  some  of  the  debts  for  which 
the  land  is  sold,  thoug'h  owning  no  part  of  the  land, 
may  object  to  the  confirmation  of  the  sale,  when  the 
proceeds  are  insufficient  to  pay  all  of  the  debts. 
Thomas  y.  Nat  Bank,  86  Va.  291,  9  S.  E.  Rep.  1122. 

Until  confirmation,  a  Judicial  sale  is  an  incomplete 
bargain.  Whether  the  court  will  confirm  the  sale 
must  depend  in  a  great  measure  upon  the  circum- 
stances of  each  case.  Either  party  may  object;  and 
the  purchaser  becomes  a  party  to  the  suit  and  may 
haye  any  mistake  corrected  by  the  court  Carr  y. 
Carr,  88  Va.  736,  14  S.  E.  Rep.  368;  Brock  y.  Rice,  27 
Gratt  812:  Hartley  y.  Rofle.  12  W.  Va.  410. 

According  to  the  Virginia  practice  upon  objection 
to  the  sale  of  land  made  by  the  commissioner,  it  is 
not  necessary  to  ask  that  the  biddings  be  opened  by 
the  offer  of  a  substantial  adyance  upon  the  price 
reported.  But  the  court  will  consider  the  objection 
to  the  sale,  and  confirm  it  or  set  it  aside  as  the 
merits  of  the  case  require.  Roberts  y.  Roberts,  18 
Gratt  630. 

But  if  the  sale  be  made  and  reported,  a  petition, 
filed  by  those  who  were  not  parties  to  the  suit  and 
settingf  up  a  yaffue  and  indefinite  interest  in  the 
land  and  praying  that  the  sale  be  not  confirmed, 
should  not  be  entertained,  but  the  petitioners  should 
be  left  to  litigate  their  rig'hts  in  some  other  proceed- 
ing.   Thomas  y.  Thomas.  81  Va.  17. 

Notice  of  Motion  to  Confirm.— Only  two  days' 
notice  was  irlyen  the  owner,  of  land  sold  for 
the  payment  of  his  debts,  that  a  motion  would  be 
made  for  confirmation  of  the  sale.  Held:  these 
facts  are  not  sufficient  to  Justify  the  settinsr  aside  of 
the  decree  confirming  the  sale.  Allison  y.  Allison, 
88  Va.  328,  13  S.  E.  Rep.  649. 

D.  WHEN  WITHHELD.- Where  there  is  reason  to 
belieye  that  fraud  or  mistake  has  been  committed 
to  the  detriment  of  the  owner  or  purchaser,  or  that 
the  officer  conducting  the  sale  has  been  guilty  of 
any  wrong  or  breach  of  duty  to  the  injury  of  the 
parties  interested  the  court  will  withhold  a  confir- 


mation of  the  sale.  Brock  y.  Rice,  27  Gratt  812; 
Hartley  y.  Rofie.  12  W.  Va.  401  ;  Hilleary  y.  Thomp- 
son, 11  W.  Va.  117. 

A  court  of  equity,  will  not.  where  the  facts  are 
known  to  it,  confirm  a  sale  where  the  bidder  has 
sold  his  bid  at  an  adyance  unless  the  adyance  in- 
ures to  the  benefit  of  the  parties  to  the  suit  If  the 
commissioner  who  made  the  sale  knows  of  a  resale 
by  the  bidder  at  an  adyance  price,  it  is  his  duty  to 
report  it  to  the  court.  He  is  the  mere  asrent  of  the 
court  and  should  griye  it  all  information  in  his  pos- 
session that  can  affect  the  confirmation  of  the  sale. 
Camp  y.  Bruce,  4  Va.  Law  Reg.  743.  96  Va.  521.  31  S.  E. 
Rep.  901. 

Auctioneer.— An  auctioneer  or  crier,  makincr  a  sale 
cannot  properly  act  for  himself  or  any  other  person 
in  blddinir  for  the  property,  and  the  court  will  not 
confirm  it,  tboug-h  the  commissioner  is  blameless. 
Brock  y.  Rice.  27  Gratt  812. 

inadequacy  of  Price.— While  no  test  of  inadequacy 
applies  to  all  cases  and  the  court  is  ayerse  to  refuse 
to  confirm  a  sale  on  the  mere  grounds  of  inadequacy, 
yet  it  will  always  do  so  where  the  inadequacy  is  so 
ffross  as  to  amount  to  a  sacrifice  of  the  property. 
Coles  y.  Coles,  88  Va.  525.  6  S.  E.  Rep.  678. 

Resale.— Where  land  is  decreed  to  be  sold  to  pay 
specific  legracies.  and  the  rest  to  go  to  four  residuary 
legratees.  and  the  land  is  bid  in  by  one  of  those  leg'a- 
tees,  and  the  other  legatees  oppose  the  acceptance 
of  the  bid  and  the  confirmation  of  the  sale,  and  show 
by  witnesses  that  though  the  sale  was  open  and  fair, 
yet  the  price  bid  was  grossly  inadequate,  and  that 
the  land  if  diyided  and  sold  in  parcels  would,  on  the 
asual  terms  of  payment  in  such  cases,  brin^  two  or 
three  times  the  price  bid,  there  was  no  error  in 
the  court  in  rejecting*  the  bid  and  refusing  to  con- 
firm the  sale  and  orderingr  a  resale.  Terry  y.  Coles. 
80  Va.  095. 

E.  IN  GENERAL.— A  party  enters  into  a  yerbal 
contract  for  the  purchase  of  land  from  a  commis- 
sioner of  the  court  who  was  authorized  to  make  a  pn- 
yate  sale  of  the  land  subject  to  the  confirmation  of 
the  court  and  sach  party  enters  upon  the  land  and 
improyes  it,  but  the  sale  is  not  reported  nor  any 
part  of  the.  purchase  money  paid,  and  he  then  by 
a  written  contract,  without  warranty,  sells  his 
claim  and  Improyements  upon  the  land  to  a  third 
person,  stating  therein  that  the  title  is  outstandinsr. 
but  makes  no  reference  to  his  yerbal  purchase. 
More  than  ten  years  after  the  sale  of  his  claim  he 
buys  the  same  land  from  the  commissioner  by  a 
written  contract  and  thereafter  the  assignee  of  the 
person  to  whom  he  sold  his  claim  purchases  from 
the  commissioner  a  part  of  the  land  with  full  notice 
of  the  written  contract  of  purchase  by  said  party 
and  obtains  from  the  commissioner  a  deed  for  such 
part  neither  of  the  said  sales  haying  been  confirmed 
by  the  court  Held,  that  the  last  purchase  by  said 
party  is  yalid  and  he  is  entitled  to  the  land  as  asrainst 
said  assignee  of  the  person  to  whom  he  sold  his 
claim,  and  his  purchase  should  be  confirmed  by  the 
court    Kent  y.  Watson.  22  W.  Va.  661. 

Proper  in  This  Case.— A  report  of  liens  was  re- 
turned and  confirmed  without  exception  and  a  sale 
was  decreed.  Then  further  account  of  liens  was 
ordered. 

The  sale  was  afterwards  made  at  an  unusually 
high  price,  and,  without  exception  from  any  creditor, 
it  was  confirmed  but  no  distribution  was  ordered. 
It  was  not  claimed  by  the  Judgment  debtor  that  a 
hiffher  price  could  be  flrot  at  a  second  sale. 
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The  amoant  of  liens  was  greatly  in  excess  of  the 
price  obtained.  Held^  the  sale  was  properly  confirmed 
though  the  further  account  of  liens  remained  un- 
taken.  Utterbach  y.  Mehleng'er,  86  Va.  fl2,  9  S.  £. 
Bep.  479. 

Lunatics*  Lands.— Where  the  committee  of  a  female 
lunatic  institutes  a  suit  under  Code  1873,  ch.  124.  to 
sell  her  contincrent  estate  in  lands,  and  conducts  it 
in  the  proper  manner,  and  against  the  proper  par- 
ties, and  adduces  the  proper  eyidence,  in  eyery  re- 
spect in  accordance  with  the  requirements  of  the 
statute,  and  in  his  bill  he  presents  the  bids  of  cer- 
tain parties  who  already  owned  other  contincrent 
interests  in  the  same  lands,  and  the  court,  deeming 
that  the  interests  of  the  lunatic  will  be  promoted 
and  the  rights  of  no  one  will  be  yiolated  by  the  sale 
of  her  said  contingent  estate,  decrees  that  the  pro- 
posed sales  be  confirmed  at  the  said  bids,  and  the 
said  estate  of  the  lunatic  therein  be  conveyed  to  the 
said  bidders.  It  was  held  that  the  sale  is  lawful. 
Palmer  y.  Garland.  81  Va.  444. 

Sale— Imnaterlal  Error.— The  court  has  decided 
that,  where  land  is  purchased  at  a  judicial  sale  by 
a  stranger  to  the  suit,  the  court  will  not  refuse  to 
confirm  the  sale  because  of  an  error  in  the  decree 
ordering  the  sale,  unless  such  error  did  haye  the 
effect  of  causing  the  lands  to  sell  for  materially  less 
than  they  would  have  otherwise  brought:  but  that 
the  court  would  set  aside  the  sale  for  such  error 
when  the  record  clearly  showed  that  the  lands  sold 
for  materially  less  then  they  otherwise  would,  on  ac- 
count of  such  error.  Martin  y.  Smith,  25  W.  Va.  586; 
Hughes  y.  Hamilton.  19  W.  Va.  368;  Trimble  y.  Her- 
old,  20  W.  Va.  602. 

Conmissioner's  Deed— Direction  to  Execute.— Where 
a  commissioner  of  court  is  directed  to  sell  a  tract  of 
land  and  on  compliance  with  the  terms  of  sale  to 
convey  the  same  to  the  purchaser,  and  he  makes 
such  sale  and  conveyance  and  reports  the  same  to 
the  court  which  confirms  the  right,  this  is  a  sufficient 
confirmation  of  the  deed,  though  no  deed  or  copy 
thereof  is  returned  with  the  report  Va.,  etc..  C.  & 
I.  Co.  V.  Fields.  8  Va.  Law  Reg.  665. 

Conflrmation— Special  Tern.— A  decree  was  entered 
at  a  special  term,  confirming  a  report  of  sale  filed 
before  the  commencement  of  the  preceding  regular 
term  and  which  could  have  been  acted  on  at  that 
term.  Hdd,  this  was  not  error.  Code  of  1887.  sec. 
8062:  Harman  v.  Copenhaver,  89  Va.  886,  17  S.  £.  Rep. 
482. 

Sale— Report.*-lt  is  error  to  direct  payment  of  the 
money  and  conveyance  of  the  land  to  the  purchaser 
before  the  sale  is  reported  and  confirmed.  Brien  v. 
Pittman.  12  Leigh  879. 

Doubts  are  entertained,  however,  whether  it  was 
regular,  in  this  case,  to  direct  the  proceeds  of  the 
sale  of  the  mortgaged  land  to  be  paid  over  to  the 
appellant  before  the  said  sale  was  confirmed  by 
the  court.    Anderson  v.  Davies,  6  Munf.  484. 

Cooveyance.- It  is  bad  practice  upon  the  confirma- 
tion of  a  sale  of  land  to  order  the  commissioner  to 
convey  the  legal  title  to  the  purchaser:  the  title 
should  be  retained  until  the  purchase  money  is  all 
paid.    Glenn  v.  Blackford,  23  W.  Va.  188. 

XXVIII.  RIQHTOP  DOWER. 

The  dower  right  of  the  widow  must  be  settled 
before  decreeing  sale  of  real  estate.  Wilson  v. 
Branch.  77  Va.  66. 

A  ■■Ignifint—Eiectlon  of  Widow.— The  dower  of  the 
widow  should  be  ascertained  and  assigned  before 
sale  is  ordered,  unless  the  widow  elects  to  take  the 


value  of  the  dower  from  the  proceeds  of  the  sale. 
Underwood  v.  Underwood,  22  W.  Va.  90B:  Laidley  v. 
Kline.  8  W.  Va.  289;  Kilbreth  v.  Roots.  SB  W.  Va.  63B. 
11  S.  £.  Rep.  21;  Simmons  v.  Lyles.  27  Oratt  8S2; 
Wilson  V.  Branch,  77  Va.  66;  White  v.  White,  16 
Gratt  264:  McKittrick  v.  McKlttrick,  4S  W.  Va.  117. 
27  S.  £.  Rep.  803:  Harrison  v.  Payne.  S2  Gratt  387. 

Purchaser— Notice  of  Dower  Right— It  would  aeem 
necessary  before  a  sale  is  made,  that  the  dower  of 
the  widow  should  be  set  out  so  that  a  purchaser 
may  know  what  part  will  pass  at  once  into  his  pos- 
session, and  what  not  until  her  death,  or  that  a 
valid  arrangement  be  first  made  dispensing  with 
her  right  to  have  dower  in  kind  in  the  land.  Tracey 
V.  Shumate.  22  W.  Va.  500:  Coles  t.  McRae.  6  Band. 
644:  Cralle  v.  Meem.  8Gratt  496;  Buchanan  v.  Clark. 
10  Gratt  164;  laege  v.  Bossieux,  15  Gratt  88;  Howery 
V.  Helms,  80  Gratt.  1 ;  Lipscombe  v.  Rogers,  SO  Gratt 
668;  Trimble  v.  Herold,  90  W.  Va.  602. 

Vendor's  Lien.— One  who  is  party  to  a  snit  for  the 
sale  of  land  under  the  direction  of  a  court  of  com- 
petent Jurisdiction  cannot  claim  a  dower  right  where 
it  appears  that  the  vendor's  lien,  for  the  satisfaction 
of  which  the  sale  is  made,  is  ahead  of  the  dower 
right  The  decision  of  the  court  is  conclusive  in 
such  case.  Robinson  v.  Shacklett  29  Gratt  99:  Mar- 
tin V.  Smith,  25  W.  Va.  679:  Sinnet  v.  Cralle.  4  W.  Va. 
60a 


654        *Wilson  v.  Chesapeake  &    Ohio    R. 

R.  Co. 

January  Term,  187S.  Richmond. 

I.  Railroad  Companies— UaMUty  of  C.  &  O.  for  N^li- 
genceof  Va.  Central.— The  Chesapeake  &  OhioB. 
R.  Co.  is  the  Virginia  Central  R.  R.  Co.  under 
another  name:  agid  is  liable  upon  any  contract 
or  for  the  negligence,  of  the  Virginia  Central 
R.  R.  Co. 

a.  Same— Llal>llltyforBaggase.—A  railroad  company 
is  liable  as  a  common  carrier,  for  the  baggage  of 
a  passenger,  to  the  same  extent  If  the  passenger 
is  travelling  with  his  baggage,  as  if  it  was  carried 
without  him. 

a.  Same— 5ame— Negllgeace  of  Connectliig  Line— Ua. 
Mllty  of  Initial  Carrier.*— Under  the  contract  be- 
tween the  Va.  Central  R.  R.  Co.  and  Trotter  &  Brt>., 
stage  proprietors,  for  the  carriage,  by  the  Latter, 
of  passengers  from  the  terminus  of  the  railroad  to 
the  White  Sulphur  Springs,  Trotter  A  Bro.  are 
the  agents  of  the  railroad  company,  and  the  com- 
pany is  liable  for  the  loss  of  the  baggage  of  a 
passenger  by  Trotter  &  Bro. 

4.  Sane— Same— 5ame—5ame.— Though  the  contract 
stipulates  that  each  party  shall  be  responsible  for 
losses  occurring  on  their  part  of  the  line,  the  rail- 
road company  is  responsible  for  the  loss  of  a  pas^ 
senger's  baggage  by  the  stage  line. 

3.  Same— Same— 5anie—3aaw— C«so  at  Bar. -Through 
passengers  from  Richmond  to  the  Wbite  Snlphor 
Springs  are  allowed  to  stay  all  night  at  the  termi- 
nus of  the  road,  and  go  on  in  the  stages  the  next 
morning.  Though  a  passenger  takes  her  baggage 
with  her  to  a  hotel,  where  she  stays,  yet  if  she.  the 


^Railroad  Companies— Baggage— Necllsence  of 
nectlng  Line— Liability  of  Initial  Carrier.— In  regard  to 
the  liability  of  receiving  carriers  for  baggage 
checked  through  on  through  tickets,  the  princi- 
pal case  is  cited  as  extreme  in  8  Am.  &  Kng.  Enc  L. 
578. 
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next  momlnff,  brlnffs  It  with  her  to  the  staffe,  and 
commits  it  to  the  affent  of  the  line,  and  it  is  lost; 
the  railroad  company  is  liable  for  the  loss. 

6.  Same— Same— Same— Same.— Thouffh  the  through 
ticket  iriven  to  a  passenger  at  Ridfamond.  specifies 
on  its  face,  that  each  party  to  the  contract  is  only 
liable  for  losses  on  their  part  of  the  line,  the  rail- 
road company  is  liable  for  the  loss  on  the  staire 
line. 

7.  Same— 5ame— How  Restricted.*— To  restrict  the 
liability  of  a  railroad  company  as  a  common  car- 
rier, for  the  loss  of  the  bag'craffe  of  a  passenger, 
there  must  be  proof  of  actual  notice  to  the  passen- 
ger of  such  restriction,  before  the  cars  are 
started;  and  an  endorsement  on  the  ticket  ffiven 
to  the  passenger,  is  not  enough,  unless  it  is 
shown  that  he  knew  its  purport  before  the  cars 

started. 

655  'In  June  1869,  Ann  M.  Wilson  insti- 

tuted an  action  on  the  case  ag'ainst 
the  Chesapeake  and  Ohio  Railroad  Com- 
pany, to  recover  the  value  of  a  trunk  lost 
on  the  route  from  Richmond  to  the  White 
Sulphur*  Spring's.  The  declaration  con- 
tained two  counts.  The  first  count  alleg^ed 
that  the  plaintiff,  on  the  15th  day  of  Augrist 
1869,  delivered  at  Richmond,  to  the  defend- 
ants, a  certain  trunk,  containing*  g'oods  of 
the  plaintiff  of  the  value  of  $515,  to  be  car- 
ried by  the  defendants  from  Richmond  to 
the  White  Sulphur  Spring's,  and  there  to  be 
delivered  to  the  plaintiff  for  certain  reason- 
able reward ;  and  it  thereupon  was  the  duty 
of  the  defendants  to  take  due  care  of  the 
said  trunk  and  its  contents,  whilst  they  so 
had  it  in  charg'e,  and  to  take  due  care  in 
and  about  the  conveyance  and  delivery 
thereof  as  aforesaid.  Yet  the  defendants, 
not  regarding  their  duty,  &c.,  did  not  take 
due  care  of  said  trunk  and  its  contents, 
whilst  they  had  the  charge  thereof  for  the 
purpose  aforesaid,  or  in  and  about  the  con- 
veyance thereof;  but  on  the  contrary,  &c., 
on  the  16th  of  August  1868,  took  so  little 
care,  &c.,  and  so  negligently  conducted 
themselves  in  the  premises,  that  said  trunk 
and  contents,  &c.,  was  lost  to  the  plaintiff. 
The  second  count  alleged  that  the  trunk 
was  delivered  to  the  defendants  at  Rich- 
mond, to  be  carried  by  them  in  certain  car- 
riages owned  and  used  by  them  for  the 
carriage  of  passengers,  goods,  &c.,  upon 
and  along  a  certain  railway  from  Richmond 
to  Covington,  in  the  county  of  Alleghany, 
of  which  said  railway  the  Chesapeake  & 
Ohio  Railroad  Company,  then  known  as  and 

•Same— Same— Limitation    of  Liability— Notice.— in 

the  case  of  The  Majestic.  116  IT.  S.  876,  17  Sup.  Ct.  Rep. 
eoi,  the  court  said:  "In  Malone  y.  Railroad  Co.,  12 
Oray  888,  it  was  ruled  that  there  was  no  presump- 
tion of  law  that  a  passenger  on  a  railroad  has  read 
a  notice  limiting  the  liability  of  the  railroad  cor- 
poration for  baggage,  printed  upon  the  back  of  a 
check  delivered  him,  having  on  the  face  the  words 
'Look  on  the  back,*  and  that  the  question  of  notice 
was  properly  submitted  to  the  Jury  as  a  question  of 
fact  And  see  Brown  y.  Railroad,  11  Gush.  97;  Trans- 
portation Co.  V.  Theilbar,  86  111.  71 ;  Rawson  v.  Rail- 
road Co.,  48  N.  Y.  212:  Wilson  y.  Railroad,  21  Oratt 
654." 


styled  the  Virginia  Central  Railroad  Com- 
pany, was  the  owner  and  proprietor;  and 
from  thence,  to  wit:  from  Covington  to  the 
White  Sulphur  Springs,  &c.,  in  and  by  cer- 
tain stage  coaches,  and  to  be  delivered  at 
the  White  Sulphur  Springs,  for  certain  re- 
ward, «&c. 

The  defendant  demurred  to  the  declara- 
tion, and  each  count  thereof;  but  the  de- 
murrer  was   overruled,    and   they    pleaded 
"not     gtiilty;*'      on      which     issue     was 
joined. 

656  *Upon  the  trial  of  the  cause  it  was 
proved,  that  on  the  ,lSth  day  of  August 

1868,  the  plaintiff  bought  at  the  ticket  office 
of  the  Virginia  Central  Railroad  Company, 
at  Richmond,  a  through  ticket,  entitling 
her  to  go  as  a  passenger  from  the  city  of 
Richmond  to  the  White  Sulphur  Springs; 
that  she  on  that  day  took  passage  in  the 
cars  of  the  company  with  two  trunks,  one 
of  which  contained  her  wearing  apparel, 
and  the  other  contained  ladies'  goods  or 
merchandise ;  that  the  trunks  were  checked 
with  checks  which  she  took  for  through 
checks,  as  they  were  marked  with  the  let- 
ters W.  S.  S.  That  before  arriving  at  Cov- 
ington, an  agent  of  the  company  called  for 
her  ticket,  and  tore  off  a  part  of  it,  and  re- 
turned the  other  part  to  her.  She  was  not 
required  at  Covington  to  pay  any  additional 
fare  for  the  stage  part  of  the  through  line. 
That  when  she  got  to  Covington  she  stopped 
at  McElwee's  Hotel,  and  her  trunks  were 
taken  with  her;  and  on  the  next  morning 
the  stage  for  the  Sweet  Springs  called  for 
her  and  took  her  up,  and  took  her  two 
trunks  on  the  stage.  That  the  stage  drove 
to  McCurdy's  Hotel  in  Covington,  where 
the  other  passengers,  who  had  come  up 
with  her,  had  stopped,  and  she  was  trans- 
ferred to  the  stage  going  to  the  White 
Sulphur  Springs,  and  before  starting  she 
warned  the  agent,  who  handed  her  from 
the  one  stage  to  the  other,  that  her  trunks 
were  on  the  stage  she  was  leaving,  and 
asked  him  to  change  them  to  the  stage  she 
was  entering;  and  he  replied  they  were 
changed  from  the  one  stage  to  the  other  on 
which  she  was.  This  agent  was  the  same 
man  who  acted  as  agent  on  the  cars,  and 
took  the  plaintiff's  ticket,  and  he  was  act- 
ing as  agent  for  the  stage  line.  On  her 
arrival  at  the  White  Sulphur  Springs,  her 
trunk  containing  her  wearing  apparel  was 
missing,  and  had  not  been  recovered.  It 
appeared  further,  that  stages  started  from 
Covington  for  the  White  Sulphur  Springs 
upon  the  arrival  of  the  cars ;  but  passen- 
gers had  the  privilege  of  staying  all  night 
at  Covington   if  they  chose  to    do  so. 

657  *The    line   of    stages    to    the    Sweet 
Springs  and  White  Sulphur,  belonged 

to  the  same  firm  of  Trotter  &  Bro. 

It  appears  that  by  a  contract  entered  into 
on  the  31st  of  August  1868,  between  the 
commissioners  of  Virginia  and  West  Vir- 
ginia, of  the  one  part,  and  the  Virginia  Cen- 
tral Railroad  Company  of  the  other,  made  in 
pursuance  of  the  15th  section  of  an  act  passed 
5*ebruary  26th,  1867,  as  amended  by  an  act 
passed  February  6th,   1868,   providing   for 
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the  completion  of  a  line  or  lines  of  railroad 
from  the  waters  of  the  Chesapeake  to  the 
Ohio  river,  the  said  company  was  author- 
ized to  construct  said  work;  and  was  there- 
after to  be  known  as  the  Chesapeake  &  Ohio 
Railroad  company. 

It  appears  further,  that  by  a  written  con- 
tract between  the  Virginia  Central  Rail- 
road Company,  and  James  A.  Trotter  & 
Bro. ,  stag-eproprietors,  dated  the  1st  day  of 
May  1867,  Trotter  &  Bro.  bound  themselves, 
on  the  1st  day  of  the  next  June,  and  from 
that  time  durinir  the  continuance  of  the 
contract,  to  run  fi  line  of  stage  coaches 
daily,  or  so  often  as  passenger  trains  of  the 
railroad  company  were  run  west  of  Staun- 
ton, from  and  to  various  points;  and  among 
others,  from  the  terminus  of  the  railroad  to 
the  White  Sulphur,  Sweet  and  Salt  Sulphur 
Springs,  making  close  connections  with 
said  passenger  trains,  and  at  a  speed  of  no 
less  than  four  miles  an  hour,  not  including 
the  time  spent  at  night  stands,  but  includ- 
ing all  other  stoppages.  That  they  should 
at  all  times  during  the  continuance  of  the 
contract,  furnish  a  sufficient  number  of 
substantial  and  suitable  coaches  to  accommo- 
date all  travel  which  may  be  brought  by  the 
said  company  to  the  western  terminus  of 
their  road,  &c. 

This  contract  was  to  last  four  years  from 
the  1st  of  June  1867,  but  might  be  cancelled 
by  the  company  upon  thirty  days'  notice,  if 
the  cofrtract  was  not  complied  with  by  Trot- 
ter ^  Bro.  The  contract  set  out  a  table  of 
charges  from  Richmond  to  the  differ- 
ent points,  and  the  portion  of  through 
charge  which  each  party  was  to 
658  *receive.  And  it  was  agreed  that 
each  should  be  solely  and  separately 
responsible  for  all  casualties,  accidents, 
losses  and  injuries  which  might  occur  on 
their  respective  portions  of  the  aforesaid 
lines  of  travel ;  and  if  either  of  the  parties 
should  be  held  responsible  for  any  loss, 
damage  or  injury  accruing  on  any  part  of 
said  lines  of  travel  owned  by  the  other,  such 
responsibility  to  be  discharged  by  the  party 
on  whose  lines  the  loss,  damage  or  injury 
occurred.  And  the  tickets  were  to  be  so 
framed  as  clearly  to  express  on  their  face 
this  separate  responsibility.  And  Trotter 
&  Bro.  were  to  give  to  the  company  a  bond, 
with  good  security,  in  the  penalty  of 
$20,000,  for  the  faithful  performance  of  the 
contract  on  their  part. 

The  form  of  the  through  ticket  issued  was 
as  follows : 

Trotter  Stage  Une, 
Issued  by  Virginia  Central  Railroad. 

One  first  class  seat. 
(Subject  to  conditions  stated  below.) 

Covington  to  White  Sulphur  Springs. 
Not  transferable. 

On  the  following  conditions  and  agree- 
ment: 

^^Each  passenger  allowed  125*  lbs.  of 
baggage  on  cars,  only  75  lbs.  on  stages. 
The  stage  company  may  charge  for  any  ex- 
cess as  much  for  200  lbs.  as  for  one  passen- 
ger. Responsibility  for  safety  of  person  or 
baggage   on  each   portion  of  the  route  con- 


fined to  the  proprietors  of  that  portion  alone. 
Forfeited  if  detached. 
J.  F.  Netherland,  Gen 4  ticket   agent. 
Virginia  Central  Railroad. 
Issued  by  Virginia  Central  Railroad. 
One  first  class  seat. 
(Subject  to  conditions  stated  above.) 
Richmond  to  Covington. 
Forfeited  if  detached. 
J.  F.  Netherland,  Gen.  ticket  agent. 

659  *And   on   the  right  margin  of  each 
branch   of  the  ticket  were  the  words, 

Richmond  to  White  Sulphur  Springs. 

After  the  evidence  had  been  introdnced, 
the  defendant  moved  the  court  to  instmct 
the  jury  as  follows: 

If  the  jury  believe  from  the  evidence,  that 
the  contract  offered  in  evidence  by  the 
plaintiff,  was  in  fact  made  with  the  Virginia 
Central  Railway  Company,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action. 
To  this  instruction,  the  plaintiff  objected; 
but  the  court  overruled  the  objection,  and 
gave  it:  and  the  plaintiff  excepted.  This 
was  the  third  bill  of  exceptions. 

The  defendant  then  moved  the  court  to 
give  the  following  instnAction :  If  the  jury 
believe  from  the  evidence  that  the  contract 
with  the  railway  company  was  to  carry  the 
plaintiff  as  a  passenger,  with  her  baggage, 
then  the  plaintiff  is  not  entitled  to  recover 
under  the  pleadings  in  this  action.  To 
which  instruction  the  plaintiff  objected; 
but  the  court  overruled  the  objection :  and 
the  plaintiff  excepted.  This  was  the  fourth 
exception. 

The  jury  found  a  verdict  for  the  defend- 
ant; and  the  plaintiff  moved  the  court  for  a 
new  trial :  but  the  court  overruled  the  mo- 
tion; and  rendered  a  judgment  upon  the 
verdict;  and  the  plaintiff  again  excepted. 
And  upon  her  application  a  supersedeas  was 
allowed. 

Robert  Howard  and  H.  Wise,  for  the  ap- 
pellant. 

Page  &  Maury  and  Young,  for  the  appel- 
lee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  trespass  on  the  case, 
by  the  plaintiff  in  error  against  the  defend- 
ants, common  carriers,  to  recover  damages 
for  the  loss  of  a  trunk  and  its  contents, 
valued  at  $515.  There  was  a  demurrer  to 
the  declaration,  which  w^ think  was  prop- 
erly overruled ;  and  a  plea  of  not  guilty. 
And  upon  the  issue  there  was  a  verdict  and 
judgment  for  the  defendants. 

Upon   the   trial,    the  plaintiff  took 

660  several  exceptions  to  *the   rulings  of 
the   court.     The   questions   which  we 

will  first  consider,  are  raised  by  the  third 
and  fourth  bills  of  exception.  The  third 
exception  is  to  the  instruction  given  by  the 
court  to  the  jury,  which  is  in  these  words: 
**If  the  jury  believe  from  the  evidence,  that 
the  contract  offered  in  evidence  by  the 
plaintiff,  was  in  fact  made  with  the  Vir- 
ginia Central  Railway  Company,  then  the 
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plaintiff  is  not  entitled   to  recover  in  this 
action." 

The  record  does  not  show  upon  what 
ground  this  instruction  was  g'iven.  The 
suit  was  brought  against  the  Chesapeake 
and  Ohio  Railroad  Company ;  but  it  by  no 
means  follows,  that  proof  that  the  contract 
was  made  with  the  Virginia  Central  Rail- 
way Company  should  necessarily  defeat  the 
plaintiff's  recovery.  If  the  name  of  the 
Virginia  Central  Railway  Company,  with 
whom  the  contract  was  made,  or  to  whom  the 
trunk  wa^dclivered,  as  a  common  carrier, 
was  afterwards  changed  to  that  of  the  Chesa- 
peake and  Ohio  Railroad  Company,  suit 
could  be  brought  against  the  company  by 
the  latter  name,  and  by  no  other.  If  the 
instruction  had  been  qualified  by  adding, 
'*  unless  the  jury  believe  from  the  evidence 
that  the  name  of  the  Virginia  Central  Rail- 
way Company  had  been  afterwards  changed 
to  that  of  the  Chesapeake  and  Ohio  Rail- 
road Compan3',"  the  objection  to  the  in- 
struction would  have  been  removed.  But  as 
^iven,  however  clear  and  satisfactory  to  the 
jury  the  evidence  might  have  been  to  show 
that  the  company  sued  was  the  same  com- 
pany by  whom  the  grievance  complained  of 
had  been  committed,  though  under  a  differ- 
ent name,  the  jury  might  not  have  felt  war- 
ranted in  finding  a  verdict  for  the  plaintiff. 
The  court  by  this  instruction,  undertook  to 
decide,  either  upon  the  evidence,  that  the 
Chesapeake  and  Ohio  Company  was  not  the 
same  company  that  was  known  by  the  name 
of  the  Virginia  Central  Railway  Company, 
or  upon  the  law,  that  when  a  contract  was 
made  with  a  corporation  havinf^  a  certain 
name,  it  must  be  sued  in  that  name, 
661  although  its  name  *was  afterwards 
changed ;  and  upon  either  ground  ^ 
think  the  instruction  was  erroneous.  It  is 
well  settled,  that  if  a  corporation  changes 
its  name  after  contract  made,  it  must  be 
sued  in  its  new  name.  If  the  instruction 
was  given  upon  the  other  ground,  it  would 
seem  to  be  an  invasion  of  the  province  of 
the  jury  to  decide  upon  the  evidence  before 
them,  whether  the  Chesapeake  and  Ohio 
Railroad  Company  was  a  continuation  of 
the  Virginia  Central  Railway  Company 
under  a  new  name,  which  seems  not  to 
have  been  a  pure  question  of  law,  but  a 
mixed  question  of  law  and  fact.  But  was 
the  court  right  in  its  construction  of  the 
law? 

On  the  26th  of  February  1866,  an  act  was 
passed  by  the  General  Assembly  of  Vir- 
ginia, entitled,  '^An  act  to  incorporate  the 
Covington  and  Ohio  Railroad  Company." 
Sess.  Acts  of  1865-*6,  chap.  200,  p.  317. 
By  the  first  section  it  is  enacted,  **that  the 
persons  upon  whom  the  benefits  of  this 
charter  may  hereafter  be  conferred,  and 
who  may  be  organized  as  hereinafter  pro- 
vided, shall  thereupon  be  constituted  a  cor- 
^ration,  under  the  name  and  style  of  the 
Covington  and  Ohio  Railroad  Company," 
&c.  The  second  section  provides,  that  *  *the 
said  Covington  and  Ohio  Railroad  Company 
when  fully  constituted  and  certified,  as 
hereinafter   provided,    shall    have    all    the 


rights,  interests  and  privileges,  of  whatso- 
ever kind,  in  and  to  the  Covington  and  Ohio 
Railroad,  and  appurtenances  thereto  belong- 
ing, now  the  property  of  the  State  of  Vir- 
ginia," upon  the  condition  and  limitation 
therein  expressed.  By  the  9th  section,  com- 
missioners are  appointed,  who  are  authorized 
to  act  in  conjunction  with  a  like  number  of 
commissioners  on  behalf  of  West  Virginia 
should  they  be  appointed,  "whose  duty  it 
shall  be,  to  offer  the  benefits  of  this  char- 
ter for  the  acceptance  of  capitalists,  so  as 
to  secure  the  speediest  and  best  construc- 
tion, equipment  and  operation  of  said  rail- 
road. * '  To  this  end  the  commissioners  were 
authorized  to  contract   with   any  par- 

662  ties  who  shall  *give   the  best   terms, 
and  most    satisfactory   assurances  of 

capacity,  and  responsibility  for  the  under- 
taking, &c.  This  act  was  not  carried  into 
effect.  And  at  the  next*  session,  March  the 
1st,  1867,  the.  I^egislature  passed  *  *an  act  to 
provide  for  the  completion  of  a  line  or  lines 
of  railroad,  from  the  waters  of  the  Chesa- 
peake to  the  Ohio."  Sess.  Acts  of  1866-'7, 
chap.  280,  p.  705. 

This  act  provide;^,  or  proposes,  several 
plans  or  methods  for  the  accomplishment  of 
this  purpose.  One  is  contingent  upon  the 
organization  of  the  Covington  and  Ohio 
Railroad  Compan3%  under  the  charter 
granted  by  the  act  of  February  26th,  1866. 
And  when  that  was  done,  to  authorize  it  to 
consolidate  with  various  other  railroad 
companies,  or  one  or  more  of  them:  in 
which  event  the  consolidated  company  is 
to  be  known  as  the  Chesapeake  and  Ohio' 
Railroad  Company,  and  invested  **with  all 
the  rights,  privileges,  franchises  and  prop- 
erty, which  may  have  been  invested  in 
either  company  prior  to  the  act  of  consoli- 
dation." It  also  provides  that  if  the  Ches- 
apeake and  Ohio  Railroad  Company  should 
refuse  to  consolidate  with  the  Norfolk  and 
Petersburg  and  Southside  Railroad  com- 
panies upon  application,  that  those  com- 
panies may  consolidate,  and  be  known  as 
the  Norfolk,  Petersburg  and  Covington 
Railroad  Company,  and  have  the  privilege 
of  extending  their  road  to  Covington,  &c. 
And  it  makes  various  provisions  affecting 
the  rights  and  privileges  of  that  company, 
and  in  relation  to  its  organization.  These 
provisions  of  the  act  were  not  carried  into 
effect.  But  the  plan  proposed  by  the  ISth 
section  was. 

That  section  provides,  **thatthe  Virginia 
Central  Railroad  Company  may  contract 
with  the  Covington  and  Ohio  railroad  com- 
missioners for  the  construction  of  the  rail- 
road from  Covington  to  the  Ohio  river ;  and 
in  the  event  such  contract  be  made,  the  said 
Virginia  Central  Railroad  Company  shall  be 
known  as  the  Chesapeake  and  Ohio  Railroad 
Company,  and  shall  be  entitled  to  all 

663  *the  benefits  of  the  charter  of  the  Cov- 
ington  and  Ohio  Railroad,  and  to  all 

the  rights,  interests  and  privileges,  which 
by  this  act  are  conferred  upon  the  Chesa- 
peake and  Ohio  Railroad  Company,  when 
organized."  And  the  record  shows  that,  on 
the  31st  of  August  1868,   the  Covington  and 
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Ohio  railroad  commissioners,  on  behalf  of 
the  State  of  Virginia  and  West  Virginia, 
entered  into  a  contract  with  the  Virginia 
Central  Railroad  Company,  by  which  that 
company  undertook  to  construct  the  railroad 
from  Covington  to  the  Ohio  river,  and 
thereby,  and  by  virtue  of  the  said  15th  sec- 
tion, took  the  name  of  the  Chesapeake  and 
Ohio  Railroad  Company,  and  became  enti- 
tled to  all  the  benefits  of  the  charter  of  the 
Covington  and  Ohio  railroad,  and  to  all  the 
rights,  interests  and  privileges,  of  the 
Chesapeake  and  Ohio  Railroad  Company. 
We  are  of  opinion,  therefore,  that  the  Ches- 
apeake and  Ohio  Railroad  Company  is  a 
continuation  of  the  Virginia  Central  Rail- 
road Company,  with  additional  franchises, 
under  a  new  corporate  name;  and  conse- 
quently, that  in  every  point  of  view  the 
third  instruction  was  erroneous. 

The  fourth  instruction  is,  **If  the  jury 
believe  from  the  evidence,  that  the  contract 
with  the  railway  company  was  to  carry 
the  plaintiff  as  a  passenger  with  her  bag- 
gage, then  the  plaintiff  is  not  entitled  to 
recover  under  the  pleadings  in  this  action." 
As  has  already  been  said,  the  plaintiff  in 
this  action,  has  not  declared  upon  a  con- 
tract, but  upon  the  common  law  obligation 
of  the  public  carrier.  It  was  only  necessary 
to  allege  the  delivery  of  the  goods  to  the  car- 
rier, to  be  carried  by  them  from  Richmond 
to  the  White  Sulphur  Springs,  and  that  the 
same  were  received  and  accepted  by  the 
carrier,  to  show  the  common  law  obligation. 
The  common  law  upon  the  facts  alleged, 
•  imposes  the  duty,  for  the  breach  of  which 
the  carrier  is  liable  to  the  shipper. 

These  facts  are  sufficiently  set  out ;  and 
they  are  sufficient  to  fix  the  liability  of  the 
carrier,  if  the  proof  corresponds. 
664  *But  the  allegata  and  the  probata 
must  agree.  The  proof  is  that  the 
trunk  with  its  contents,  was  delivered  to, 
and  accepted  by  the  carrier,  to  be  carried  to 
the  White  Sulphur  Springs.  But  it  shows 
in  addition,  that  the  plaintiff  went  herself 
as  a  passenger,  and  paid  for  a  through  ticket 
to  the  White  Sulphur  Springs ;  and  that  this 
trunk  contained  her  wearing  apparel,  and 
was  taken  as  a  part  of  her  baggage. 

We  are  of  opinion  that  the  obligation  of 
the  public  carrier  to  carry  safely  and  deliver 
the  trunk  at  the  White  Sulphur  Springs 
was  the  same,  whether  the  plaintiff  was  a 
passenger  or  not.  It  is  an  elementary  prin- 
ciple of  law  that  the  carriers  of  passengers 
are  liable  for  their  ordinary  baggage  as 
common  carriers.  2  Redf.  on  Carriers,  p. 
37,  i  155.  So  that  it  was  not  material,  in 
order  to  fix  the  liability  upon  the  carrier,  to 
allege  that  the  plaintiff  went  as  a  passenger 
and  that  the  trunk  was  taken  as  part  of  her 
baggage.  There  is  no  disagreement  be- 
tween the  proof  and  the  allegation.  And  we 
are  of  opinion,  therefore,  that  this  instruc- 
tion was  erroneous,  and  ought  not  to  have 
been  given  to  the  jury. 

But  although  these  several  instructions 
were  upon  points  vital  to  the  plaintiff's 
actioa,  yet  if  upon  the  whole  case  it  is  evi- 
dent that,  upon  other  grounds,  the  plaintiff 


could  not  maintain  her  action,  the  jndgment 
ought  not  to  be  reversed.  And  such  is  the 
case,  if  it  be  true,  as-  contended  by  defend- 
ant's counsel,  that  the  continuity  of  the 
bailment  was  broken  by  the  plaintiff  remov- 
ing her  trunks  from  the  custody  of  the  com- 
pany at  Covington,  and  taking  charge  of 
them  herself.  Or  if  the  other  proposition 
be  true,  that  the  railroad  company  was  only 
liable  for  losses  sustained  on  their  part  of 
the  line.  These  are  interesting  questions, 
and  deserve  a  careful  consideration. 

In  relation  to  the  first  position,  the  proof 

is,  that  through    passengers   to   fhe   White 

Sulphur  Springs  were  allowed  to  remain  all 

night     at     Covington,     at    pleasure, 

665  ^without  forfeiting  their  passage,  and 
were  not  obliged  to  stop  at  any  par- 
ticular hotel.  If  the  through  passenger  was 
allowed  to  remain  all  night  in  Covington, 
at  his  option,  without  forfeiting  his  pas- 
sage as  incident  to  it,  he  was  entitled  to 
retain  his  baggage.  And  it  being  sent  to 
his  lodgings  did  not  break  the  continuity 
of  the  bailment  so  as  to  release  the  carrier 
from  his  original  undertaking  to  deliver  it 
safely  at  the  White  Sulphur  Springs,  if  the 
same  was  returned  to  the  agent  in  proper 
time  the  next  day,  to  be  conveyed  with  the 
passenger  to  the  place  of  its  destination.  If 
there  had  been  a  loss  of  the  trunk,  or  any  of 
its  contents,  while  out  of  the  agent's  posses- 
sion, and  while  in  charge  of  the  owner, 
or  the  hotel  keeper,  it  is  true  the  caririer 
would  not  be  responsible.  But  that  is  not 
pretended.  And  the  passenger,  having  the 
privilege  of  lying  over  for  a  night  at  Cov- 
ington, without  impairing  the  obligation  of 
the  carrier  to  carry  him  through  the  next 
day,  he  had  an  implied  right  to  retain  his 
baggage,  and  the  obligation  of  the  carriers, 
1o  carry  it  through  the  next  day  when  de- 
livered to  them,  was  the  same  it  was  to 
carry  the  passenger.  If  the  obligation  had 
been  to  carry  by  rail  to  the  White  Sulphur 
Springs,  and  the  passenger  had  the  privi- 
lege to  stop  for  a  night  by  the  way,  and  to 
take  a  train  the  next  day,  it  is  very  clear 
that  the  responsibility  of  delivering  the 
passenger  and  her  baggage  at  the  White  Sul- 
phur Springs  would  not  be  relieved  by  the 
passenger  availing  herself  of  the  privilege 
of  stopping  for  a  night  by  the  way.  And 
the  transportation  being  by  rail  to  Coving- 
ton, and  thence  by  stage  to  the  White  Sul- 
phur Springs,  could  make  no  difference  as 
to  the  obligation  of  the  company,  if  it  was 
their  undertaking  to  deliver  the  passenger 
and  her  baggage  safely  at  the  White  Sul- 
phur Springs.  Was  that  their  undertaking 
we  will  now  proceed  to  enquire. 

*  *It  is  quite  clear,  (says  Mr.  Justice  Story, ) 
that    a   carrier   may  contract   to  transport 
beyond  his  own  line,    and  may   make  con- 
necting  lines   his   agents,    and   thus 

666  *become  responsible  to  the  owner  of 
merchandise  for  its  loss,  at  any  pe- 
riod, or  at  any  place,  while  it  is  in  transit." 
Story  on  Bailment,  {  588,  and  cases  cited, 
English  and  American.  And  Mr.  Redfield 
says:  '^It  has  generally  been  considered, 
both  in  this  country    and    in   the   Bnglish 
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courts,  that  receiving  goods  destined  be- 
jond  the  terminus  of  the  particular  railway, 
and  accepting  the  carriage  through,  and 
giving  a  ticket  or  check  through,  does  im- 
port an  undertaking  to  carry  through ;  and 
that  this  contract  is  binding  upon  the  com- 
pany. Whether  such  contract  exists,  is  re- 
garded as  a  matter  to  be  determined  from 
all  the  facts  and  attending  circumstances 
of  the  case,  and  will  more  generally  be  an 
inference  for  the  jury  than  the  court.  2 
Redf.  on  Railw.  p.  109, 110,  and  cases  cited. 
Now  let  us  apply  these  principles. 

At  the  time  of  the  alleged  grievances,  the 
Virginia  Central  railway  was  an  unfinished 
road.  Its  cars  were  running  west  only  as 
far  as  Covington,  some  twenty-five  miles 
short  of  the  White  Sulphur.  But  by  an  act 
passed  the  19th  of  April  1867,  they  were  au- 
thorized to  lay  down  the  superstructure,  and 
to  do  all  other  work  necessary  for  bringing 
into  use*  the  Covington  and  Ohio  road  be- 
tween Covington  and  the  Alleghany  tunnel, 
near  the  White  Sulphur  Springs.  And  were 
to  have  possession  and  use  of  the  same,  and 
of  all  the  works  connected  therewith,  until 
required  to  surrender,  if  found  desirable,  to 
effect  a  contract  for  building  the  part  of 
the  road  lying  in  West  Virginia.  And  in 
that  case  their  cost,  in  bringing  the  section 
of  the  road  aforesaid  into  operation,  was  to 
be  refunded.  But  as  we  have  seen,  by  the 
contract  of  August  31st,  1868,  some  fifteen 
days  after  the  plaintiff  purchased  from  them 
a  through  ticket,  from  Richmond  to  the 
White  Sulphur  Springs,  they  acquired  the 
right  to  the  *  whole  line  of  railroad  from 
Covington,  passing  by  the  White  Sulphur 
Springs,  to  the  Ohio.  It  was  undoubtedly 
of  great  importance  to  this  company  to 
provide  temporarily  the  means  of 
667  transportation  from  *Covington  to  the 
White  Sulphur  Springs,  the  great 
point  of  attraction,  until  this  unfinished 
part  of  their  road  was  put  in  running  order, 
and  to  furnish  the  best  accommodations  and 
facilities  for  reaching  the  other  mineral 
springs,  from  different  stations  on  their 
road,  so  as  to  invite  and  secure  this  impor- 
tant travel. 

Accordingly  we  find  that  they  entered 
into  a  written  contract  with  James  A.  Trot- 
ter &  Bro.,  stage  proprietors,  by  which 
they  held  them  bound,  at  all  times  to  fur- 
nish a  sufficient  number  of  substantial  and 
suitable  coaches  to  accommodate  all  the  travel 
which  might  be  brought  by  the  railway  to 
the  western  terminus  of  their  road,  as  well 
as  to  the  other  stations  on  the  road  named 
in  the  contract.  They  bound  them  to  carry 
their  passengers*  baggage,  free  of  charge 
within  a  prescribed  limit,  and  for  extra 
baggage  limited  them  as  to  their  charges. 
They  limited  them  as  to  the  number  of  pas- 
sengers to  be  carried  on  each  coach,  and 
reserved  to  themselves  the  privilege  of  dis- 
solving the  contract,  in  effect,  at  pleasure, 
and  of  employing  other  agencies  for  this 
service.  It  was  the  evident  intention  of  the 
parties,  that  all  the  railroad  travel  to  the 
places  designated,  should  be  transported  by 
the  Trotter  line  of  stages ;  and  if  necessary 


to  prevent  and  put  down  competition,  the 
railway  company  was  to  defray  two-thirds 
of  the  expense  incurred.  And  the  stage 
company  was  to  have  an  agreed  proportion 
of  the  receipts  on  all  through  travel.  And 
with  regard  to  casualties,  losses,  &c.,  it 
was  stipulated  as  follows:  **It  is  distinctly 
understood  and  agreed  between  the  respec- 
tive parties  to  this  contract,  that  each  shall 
be  solely  and  separately  responsible  for  all 
casualties  (losses,  &c. )  which  may  occur  on 
their  respective  portions  of  the  aforesaid 
lines  of  travel,  and  if  either  of  the  parties 
should  be  held  responsible  for  any  loss, 
damage  or  injury  occurring  on  any  part  of 
the  aforesaid  lines  of  travel,  owned  by  the 
other,  such  responsibility  shall  be  dis- 
charged by   the  party  on  whose  lines 

668  the  loss,  *damage  or  injury  occurred. ' ' 
And  it    is   further   provided,   that   a 

bond  for  $20,000  dollars,  with  approved  se- 
curity, shall  be  given  by  James  A.  Trotter 
A  Bro.  to  the  Virginia  Central  Railroad 
Company,  conditioned  for  the  faithful  per- 
formance of  their  agreement. 

The  railway  company  having  thus  pro- 
vided for  the  transportation  of  passengers, 
with  their  baggage,  from  the  terminus  of 
their  road  to  the  White  Sulphur  Springs,  on 
the  15th  of  August  1868,  sold  the  plaintiff 
a  through  ticket  from  Richmond  to  the 
White  Sulphur  Springs ;  received  pay  from 
her  for  the  through  route ;  and  gave  checks 
for  her  baggage,  indicating  that  it  was  to 
be  carried  through  to  the  White  Sulphur 
Springs.  The  plaintiff's  trunks  were  car- 
ried safely  as  far  as  Covington,  and  were 
then  put  in  charge  of  the  stage  agent,  who 
received  from  the  plaintiff  her  checks  for 
them,  before  she  left  the  railroad  car.  One 
of  the  trunks  containing  the  plaintiff's 
wearing  apparel,  was  never  delivered  to  her 
at  the  White  Sulphur  Springs,  and  is  lost 
to  her.  We  think  the  undertaking  was,  by 
the  railway  company,  to  deliver  safely  the 
plaintiff  and  her  baggage,  at  the  White 
Sulphur  Springs.  T^ie  ticket  issued  to  the 
plaintiff  has  counterparts  on  the  same  card, 
one  headed  **Trotter  Stage  L/ine,"  and  just 
below,  ^'Isstted  by  Virginia  Central  Rail- 
road." On  the  other  part  is  headed,  **  Vir- 
ginia Central  railroad,"  and  just  below 
that,  as  below  the  heading  on  the  other 
part,  is,  **  Issued  by  Virginia  Central  Rail- 
road." Both  parts  are  signed  by  **J.  F. 
Netherland,  Gen 'I  Ticket  Agent,"  who  is 
proved  to  be  the  ticket  agent  of  the  railroad. 
Upon  the  margin  of  each  part  is  printed, 
**Richmond  to  White  Sulphur  Sprines." 
What  does  that  import?  It  can  import  noth- 
ing else,  than  that  the  holder  is  entitled  to 
transportation  from  Richmond  to  the  White 
Sulphur  Springs.  By  whom?  By  Trotter 
&  Bro.  Both  parts  import  an  entire  under- 
taking from  Richmond  to  the  White  Sul- 
phur.    That  could    hardly   have  been 

669  undertaken    by  Trotter  &  *Bro.     But 
in  truth, they  undertake  nothing.     The 

ticket  in  neither  of  its  parts  is  issued  by 
them.  Both  parts  profess  to  be  issued 
by  the  railway  company.  It  is  not  signed  by 
Trotter  &  Bro.,  or  their  agents.    But  both 
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parts  are  signed  by  the  railway  g'eneral 
ticket  agent.  There  is  nothing  upon  the 
ticket,  which  creates  any  obligation  on  the 
part  of  Trotter  &  Bro. ,  to  the  holder.  The 
words  **Trotter  Stage  I^ine,*'  at  the  top  of 
the  ticket,  can  only  mean,  that  that  agency 
is  employed  by  the  railway  company,  to 
fulfil  their  obligation  to  convey  the  passen- 
ger and  her  baggage  on  the  stage  part  of 
the  line,  to  the  White  Sulphur  Springs. 

The  ticket,  therefore,  imports  no  contract 
between  the  plaintiff  and  Trotter  &  Bro. 
There  is  nothing  upon  it  to  bind  them. 
But  it  evidences  an  undertaking  on  the  part 
of  the  railway  company  alone,  to  convey 
the  plaintiff  with  her  baggage,  to  the  White 
Sulphur  Springs.  And  this  conclusion  is 
supported  and  confirmed  by  the  checks 
which  were  given  by  the  railway  company, 
clearly  indicating  an  undertaking  to  de- 
liver the  baggage  at  the  White  Sulphur 
Springs.  It  was  argued  by  counsel,  that 
checks  cannot  be  relied  on  as  evidence,  for 
such  a  purpose.  But  we  think  that  upon 
reason  and  authority  both,  they  are  evidence 
of  the  company's  undertaking.  In  Dill  v. 
Railway  Co.,  it  was  held  that  the  check 
stands  in  the  place  of  a  bill  of  lading.  7 
Rich.  R.,  158;  2   Redf.    on  Railway. 

The  stipulation  in  the  contract  of  the 
railway  company  with  the  stage  company, 
that  each  party  should  be  liable*  for  losses 
upon  their  respective  lines,  does  not  mili- 
tate against  the  conclusions  to  be  drawn 
from  the  foregoing  evidence.  It  was  aeon- 
tract  between  themselves,  and  not  binding 
upon  the  plaintiff,  who  was  no  party  to  it. 
And  the  railway  company  required  of  the 
stage  company  ample  security  against  loss, 
if  they  were  held  responsible  for  losses  oc- 
curing  on  the  stage  part  of  the  line.  When 
we  consider  what  was  substantially, 
670  *and  in  effect,  the  contract  between 
these  parties,  we  can  but  regard  it 
as  constituting  Trotter  &  Bro.,  if  not  part- 
ners, agents  of  the  railway  company  in 
this  business;  and  thus  viewed,  it  is 
strongly  confirmatory  of  the  inferences 
deducible  from  the  other  facts  already  com- 
mented on.  We  are  of  opinion,  therefore, 
that  the  railway  company,  undertook,  un- 
doubtedly, to  carry  the  plaintiff  and  her  bag- 
gage to  the  White  Sulphur  Springs;  and 
that  they  are  responsible  for  the  loss  of  it 
on  any  part  of  the  route,  unless  relieved 
from  the  responsibility  by  the  notice  printed 
on  the  ticket. 

If  it  was  the  undertaking  of  the  railway 
company,  as  has  been  shown,  to  carry  safely 
the  plaintiff  and  her  baggage  to  the  White 
Sulphur  Springs,  does  not  the  law  attach 
responsibility  for  the  failure  to  deliver  the 
baggage  at  that  place?  The  undertaking 
of  a  common  carrier  to  transport  the  goods 
to  a  particular  destination,  necessarily  in- 
cludes the  duty  of  delivering  them  in 
safety;  and  his  obligation  is  to  deliver 
safely  at  all  events,  except  the  goods  be  lost 
by  the  act  of  God,  or  the  public  enemy. 
Angell  on  Carriers,  p.  287,  {  282.  Carriers 
of  passengers  are  not  held  responsible  to  the 
same  extent  with  common  carriers,   except 


in  regard  to  the  baggage.  2  Greenl.  on 
Evid.  p.  194,  {  221.  The  carrier  is  only 
answerable  for  an  injury  to  the  passenger, 
where  there  has  been  some  want  of  care  or 
skill,  but  he  must  answer  for  the  loss  of  the 
goods,  though  it  happened  without  his 
fault.  lb.  note  5.  Is  not  the  attempt,  then, 
of  the  railway  company  to  shift  the  respon- 
sibility from  their  shoulders,  and  to  lay  it 
upon  the  stage  company,  repugnant  to  the 
obligation  they  assumed.  Suppose  the  rail- 
way company  had  put  a  line  of  stages  of 
their  own  between  Covington  and  the  White 
Sulphur  Springs  to  convey  their  passengers 
with  their  baggage  from  the  terminus  of 
the  railroad  to  the  White  Sulphur,  and  caused 
a  notice  to  be  printed  on  the  ticket  to  this 
effect:    ^'Responsible   for     safety     of 

671  person  and   baggage  only  *apon   the 
railroad    part   of   the    line;"  such    a 

notice,  although  brought  home  to  the  pas- 
senger, would  be  invalid  unless  he  assented 
to  it.  And  even  if  an  express  contract  were 
proved,  to  release  the  carrier  from  respon- 
sibility on  the  stage  part  of  the  line,  he 
would  still  be  liable  for  negligence,  such  as 
is  proved  in  this  case  with  regard  to  the 
stage  agent.  For  the  trunk  was  lost  by  his 
gross  negligence  in  not  having  it  removed 
from  the  Sweel  Springs  stage  to  the  White 
Sulphur  stage,  after  his  attention  had  been 
specially  called  to  it  by  the  plaintiff.  But 
if  such  a  notice  would  be  unavailing  to 
relieve  the  carriers  from  responsibility  if 
their  own  stages  were  put  upon  the  line, 
is  that  responsibility  any  the  ^less  because 
they  have  employed  the  agency  of  Trotter 
&  Bro. ,  with  their  coaches,  to  carry  through 
the  railway  company's  passengers  and 
their  baggage?  Qui  facit  per  alium,  facit 
per  se.  Red  field  goes  farther.  He  says, 
*4n  the  case  of  a  common  carrier  of  goods, 
he  is  liable  for  the  act  of  all  the  servants 
of  his  sub-contractor."  2  Redf.  on  Railw. 
p.  116. 

When  the  railway  company  undertook  to 
carry  passengers  and  their  baggag-e  through 
to  the  White  Sulphur  Springs,  and  received 
compensation  for  the  whole  route,  can  they 
limit  their  responsibility,  and  say  to  the 
passenger,  although  we  have  undertaken  to 
carry  you  and  your  baggage  safely  to  the 
White  Sulphur  Springs,  yet  if  we  fail  in  it, 
and  your  baggage  is  lost  on  the  stage  part 
of  the  line,  you  must  look  to  our  agent  for 
redress,  and  not  to  us.  Although  we  are 
bound  to  deliver  you  and  your  baggage 
safely  at  the  White  Sulphur  Springs,  if  we 
fail  to  fulfil  our  obligation,  and  your  bag- 
gage is  lost  on  the  stage  part  of  the  line, 
we  will  not  be  bound  to  make  it  good ;  but 
you  must  look  to  our  agent.  It  would  seem 
that  such  a  qualification  and  limitation  of 
their  responsibility  would  be  repugnant  to, 
and  incompatible  with,  their  express  obli- 
gation. 

Although  the  railway  company  have 

672  a   contract   with  *Trotter  &  Bro.,  by 
which   the    latter   are    bound   to   the 

former  ^to  be  responsible  for,  and  to  pay  for 
all  losses  occurring  upon  the  stage  part  of 
the  line,  ^he  passenger  has  no  such  contract 
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with  them.  And  is  it  competent  for  the 
railway  company  to  release  themselves  from 
this  responsibility  resulting*  from  this  un- 
dertaking to  carry  the  passenger  through 
to  the  White  Sulphur  Springs,  by  a  notice 
to  the  passenger  that  they  will  not  be  re- 
sponsible for  any  loss  sustained  on  the 
stage  part  of  the  route?  It  might  with  as 
much  propriety  be  said,  that  a  stage  pro- 
prietor, or  any  public  carrier,  would  be  re- 
lieved from  responsibility  by  a  notice  to  the 
passenger  that  he  would  not  be  responsible 
for  baggage.  But  it  seems  to  be  well  set- 
tled by  American  decisions,  that  a  stage 
coach  proprietor,  or  other  carrier,  cannot 
be  relieved  from  his  common  law  responsi- 
bility by  a  general  notice  that  ^*  Baggage  of 
passengers  is  at  the  risk  of  the  owners." 
AngelPs  Law  of  Carriers,  {  238,  and  seq. 
Suppose  Trotter  &  Bro.  had  failed  to  fur- 
nish a  stage  coach  at  Covington  to  carry  her 
through,  and  she  had  been  detained  there 
for  want  of  a  conveyance  for  several  days, 
by  which  she  had  sustained  heavy  losses, 
who  would  have  been  responsible  to  her 
upon  this  contract?  Trotter  &  Bro.  or  the 
railway  company?  Can  the  railway  com- 
pany, by  a  general  notice,  oblige  the  pas- 
senger to  look  to  a  party  with  whom  she 
has  no  contract,  and  no  connection  of  any 
sort,  who  is  unknown  to  her,  and  who  may 
be  insolvent,  for  any  non-compliance  with 
the  undertaking  of  the  railway  company, 
or  for  a  loss  of  her  baggage,  which  they 
had  undertaken  to  convey  to  the  White  Sul- 
phur Springs?  We  think  not.  Such  a 
notice  is  repugnant  to  their  express  under- 
taking, from  which  they  could  not  be  re- 
leased, except  by  the  act  of  the  party  to  whom 
the  performance  was  due.  The  notice, 
therefore,  being  incompatible  with  the  obli- 
gation of  the  company,  is  void,  unless  as- 
sented to  by  the  passenger. 

But  if  this  conclusion  was  not  w&r- 
673  ranted  by  the  current  *of  English 
and  American  decisions,  and  by  ele- 
mentary principles,  as  we  believe  it  to  be, 
it  seems  to  be  well  settled,  that  the  notice, 
in  order  to  be  availing,  must  be  actual. 
The  knowledge  of  it  must  have  been 
brought  home  to  the  plaintiff:  and  that  is 
a  question  of  fact  for  the  jury.  '*The  mere 
advertisement  by  the  carrier  of  the  terms 
and  limitations  of  his  responsibility,  how- 
ever public  it  may  be,  will  have  no  effect, 
except  upon  those  to  whom  knowledge  of 
it  is  directly  or  constructively  brought 
home."  It  will  not  be  sufficient  that  the 
notice  is  publicly  posted  up  in  the  carrier's 
office  in  writing  or  in  print,  unless  the 
party  who  is  to  be  affected  by  it  is  proved 
to  have  read  it.  The  case  of  Mary  Brown 
V.  The  Eastern  Railroad  Company,  11  Cush. 
R.,  97,  which  was  decided  by  the  Supreme 
Court  of  Massachusetts,  was  very  much  like 
this  case.  The  delivery  of  two  trunks  in 
that  case,  and  the  non-delivery  of  one  of 
them  at  the  place  of  destination,  the  one 
containing  the  wearing  apparel  of  plaintiff, 
and  a  demand  therefor  and  its  value,  were 
fully  proved.  The  plaintiff  wished  to  go 
from  Boston   to  Freeport,  in  Maine.     Her 


trunks  were  delivered  to  the  baggage  master 
of  the  railroad  company  and  checks  de- 
manded. He  said  he  was  out  of  checks, 
but  marked  the  trunks  •*  Freeport.  *  *  She 
inquired  at  the  ticket  office  of  the  defend- 
ants in  Boston,  for  a  ticket  to  Freeport,  and 
was  told  that  no  tickets  were  sold  to  Free- 
port,  but  that  she  could  buy  a  ticket  to 
Brunswick,  (a  place  beyond  Freeport),  and 
get  out  at  Freeport;  and  that  one  dollar 
would  be  refunded  to  her!  She  paid  $3  for 
a  ticket,  which  had  printed  on  its  face, 
**Not  transferable.  This  ticket  entitles  to 
a  passage,"  &c.  And  on  its  back  the  fol- 
lowing words:  ** Notice — Passengers  are  not 
allowed  to  take,  nor  will  these  companies 
be  responsible  for,  baggage  if  it  exceed  fifty 
dollars  in  value,  unless  freight  on  any  ad- 
dition thereto, be  paid  in  advance;  and  this 
notice  forms  part  of  all  contracts  for  trans- 
portation   of     passengers    and    their 

674  effects."    *There  was  a  break  in  the 
line   of  railroads,  of  about  one   mile 

in  Portland,  and  it  was  the  practice  of  the 
defendants  to  transport  over  that  break  the 
baggage  of  passengers  for  Brunswick,  but 
not  for  Freeport.  There  was  no  evidence 
that  the  plaintiff's  baggage  was  carried 
over  this  break  at  all ;  or  that  she  had  any 
notice  or  knowledge  of  this  practice.  Be- 
tween Boston  and  Portland,  the  plaintiff 
called  the  attention  of  a  companion  to  the 
words  on  the  back  of  the  ticket.  On  the 
trial  in  the  court  of  Common  Pleas,  the 
judge  ruled,  that  taking  the  ticket  raised  no 
legal  presumption  that  the  plaintiff  read 
the  printed  matter;  that  it  was  a  question 
of  fact  whether  she  knew  the  contents  be- 
fore she  started  on  her  journey ;  and  that  if 
she  did  not  read  it  until  she  was  on  her 
way,  her  rights  were  not  affected  by  it ;  and 
that  if  the  contract  was  for  a  passage  to 
Freeport,  or  to  Brunswick  with  permission  to 
get  out  at  Freeport,  the  railroad  was  bound 
to  transport  her  baggage  across  said  break, 
unless  notice  was  given  that  they  should 
not  do  so.  Upon  an  appeal  to  the  Supreme 
court  of  the  State,  this  ruling  of  the  court 
of  Common  Pleas  was  affirmed.  The  court 
says  in  the  opinion:  ^*A  mere  passenger 
ticket  in  the  form  in  general  use,  would  not 
naturally  induce  to  the  reading  of  its  con- 
tents. The  party  receiving  it  might  well 
suppose  that  it  was  a  mere  check  signify- 
ing that  the  party  had  paid  his  passage  to 
the  place  indicated  on  his  ticket." 

Usually  the  ticket  office  is  opened  but  a 
short  time  before  the  train  leaves.  And 
the  ticket  has  to  be  exhibited  to  the  bag- 
gage master  before  he  will  check  for  the 
baggage.  So  that  the  passenger  has 
scarcely  any  time  ,to  read  the  [ticket  before 
the  train  leaves.  In  general  he  only  asks 
for  a  through  ticket  to  the  place  of  his  des- 
tination, and  relies  upon  the  agent  to  give 
him  the  proper  ticket.  And  if  the  passen- 
ger had  time  to  look  at  it  for  an  instant  in 
this  case,  she  would  have  seen  that  it  was 
a  ticket   issued  by  the  railway  from 

675  Richmond      to    the    White    ♦Sulphur 
Springs.     She  would   hand   it  to   the 

porter,  or  a  friend,   to   get   checks   for  her 
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bagg'ag'e,  while  she  would  look  out  for  a 
seat.  It  is  returned  with  the  checks,  upon 
which  are  the  letters  W.  S.  S.  She  feels 
assured  that  all  is  rig-ht;  and  the  next 
moment  the  train  is  moving.  If  she  reads 
what  is  on  the  ticket  at  all,  it  is  because 
she  has  nothing*  else  to  do,  or  from  mere 
curiosity.  And  she  reads  for  the  first  time, 
^*  Responsibility  for  safety  of  person  or 
baggage,  on  each  portion  of  the  route,  con- 
lined  to  the  proprietors  of  that  portion 
alone."  She  would  say  to  herself  that  was 
not  my  understanding  when  I  asked  for  a 
through  ticket,  and  when  I  paid  for  it  to  the 
railroad  agent,  and  when  they  gave  me  a 
check  for  my  baggage,  which  by  the  letters 
on  it  indicated,  that  they  undertook  to  carry 
it  through  to  the  White  Sulphur  Springs. 
But  the  train  has  been  bearing  her  away 
from  Richmond  with  the  speed  of  twenty 
miles  an  hour,  and  it  is  too  late  to  turn 
back. 

If  the  railway  company  could  relieve  them- 
selves from  the  legal  responsibilities  of 
their  undertaking  by  such  a  notice,  they 
should  bring  home  the  notice  to  the  pas- 
senger before  he  pays  for  his  ticket ;  at  all 
events,  in  time  for  him  to  have  his  baggage 
removed  from  the  car  before  the  train  left. 
It  would  seem  reasonable,  if  it  were  a  ques- 
tion of  the  first  impression,  to  require  the 
notice  to  be  given  before  the  money  is  paid. 
Mr.  Justice  Story  says,  ^4t  has  been  said, 
if  coach  proprietors  wish  honestly  to  limit 
their  responsibility,  they  ought  to  announce 
their  terms  to  every  individual  who  applies 
at  their  office,  and  at  the  same  time  place 
in  his  hands  a  printed  paper  specifying  the 
precise  extent  of  their  engagement." 
Story  on  Contracts,  {  761,  p.  230.  The 
question  is  usually  asked  of  the  ticket 
agent.  Can  I  get  a  through  ticket  to  such  a 
place?  The  answer  is,  Yes.  What  is  the 
price?  The  agent  answers  so  much.  The 
money  is  handed  him,  and  then^  he  issues 
the  ticket.     He  never  lets  the  ticket  go  out 

of  his  hand  until  he  gets  the  money : 
676      and  that  'completes  the  contract.     It 

would  seem  that  it  is  too  late  for  him 
then  to  impose  limitations  and  restrictions 
upon  his  implied  or  express  undertaking,  of 
which  no  intimation  was  given  before  the 
contract  was  closed. 

At  all  events  it  seems  to  be  well  settled, 
that  a  carrier  cannot  be  released  from  the 
legal  responsibilities  of  his  undertaking, 
unless  the  knowledge  of  the  notice  is 
brought  home  to  the  passenger  in  time  to 
leave  the  car,  and  have  his  baggage  removed 
before  the  train  leaves.  The  mere  delivery 
of  the  ticket  to  the  passenger,  with  the  no- 
tice printed  upon  its  back,  or  on  its  face, 
under  the  usually  attending  circumstances 
which  have  been  detailed,  and  which  are 
of  public  notoriety,  is  not  sufficient  to  raise 
the  legal  presumption  of  actual  notice  to  the 
passenger  before  the  train  leaves.  *'Such 
notices  by  printed  cards,  or  inserted  in 
newspapers,  are  not  sufficient  unless  it  be 
shown  that  knowledge  of  the  contents  of 
such  notices  came  to  the  party ;  and  this  is 
always   a  question    for  the  jury."     2  Redf. 


on  Railw.  p.  83 ;  Clayton  v.  Hunt,  3  Campb. 
R.  27;  Rowley  v.  Home,  3  Bing.  R.  2. 
Whether  the  delivery  of  the  ticket  to  the 
plaintiff,  under  the  attending  circnm- 
stances,  brought  to  the  knowledge  of  the 
plaintiff  the  notice  printed  on  it  before  the 
train  left,  is  a  question  of  fact  for  the  jury, 
and  consequently  it  is  not  in  the  power  of 
the  court  to  say  that  upon  this  ground  the 
plaintiff  could  not  maintain  her  action. 
We  deem  it  unnecessry  to  decide  the  ques- 
tions raised  by  the  other  bills  of  exception, 
as  they  can  hardly  arise  again.  We  think 
that  the  cause  should  go  back  to  the  Circuit 
court  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 

Note. — Before  this  opinion  was  delivered, 
and  before  the  opinion  of  the  court 
677  was  known,  the  defendants  in  *error, 
by  their  counsel,  asked  leave  to  with- 
draw the  point,  which  had  been  made  in 
argument,  that  they  were  not  liable  for  the 
acts  of  the  Virginia  Central  Railroad,  say- 
ing that  they  would  prefer  to  lose  the  case 
than  to  have  that  point  decided  in  their 
favor. 


678  «WaJlker  v.  Hfirring. 

January  Term,  1872,  Richmond. 
[8  Am.  Rep.  Oltt.] 

I.  Statute  Qf  Prsuds— Appllcatloa  of.— The  statute  of 
frauds  and  perjuries  applies  to  a  contract  between 
a  purcbaser  of  real  estate  and  a  third  person  for 
an  interest  in  the  property. 

a.  Auctloiieer«— Agvnt  of  Seller  and  Parchaeer.— An 
auctioneer  selling  real,  estate  at  auction,  is  the 
afirent  of  both  vendor  and  purchaser,  and  his  writ- 
ing, at  the  time,  the  name  of  the  purchaser  as 
such,  to  the  written  terms  of  sale  binds  the  pur- 
chaser. 

3.  Same— Slgnliv  after  CompletloB  of  Sale— Qwere.— 
Qn^RK:  If  the  auctioneer  can  bind  the  purchaser 
at  auction  of  real  estate,  by  subscribing-  his  name 
to  the  terms  of  sale,  after  the  sale  is  completed, 
and  it  seems  he  cannot. 

4.  Same  —  Signing  by  Third  Party  —  Case  at  Bar.— An 
auctioneer  conductincr  a  sale  of  real  estate,  writes 
the  name  of  W.  as  the  purchaser.  His  partner, 
who  was  not  present  at  the  sale,  without  any  com- 
munication with,  or  authority  from  H.  on  the  day 
after  the  sale  writes  the  name  of  H,  as  a  joint 
purchaser  with  W.  The  partner  had  no  authority 
to  write  the  name  of  H,  and  H  is  not  bound  by  iL 

This  was  an  action  of  trespass  on  the 
case  in  the  Circuit  court  of  the  city  of 
Richmond,  brought  by  Isaac  N.  Walker 
against  George  I.  Herring,  to  recover  Her- 
ring's portion  of  the  loss  sustained  upon  the 
resale  of  a  house  and  lot  which  the  plaintiff 
alleged  they  had  jointly  purchased. 

Upon  the  trial  of  the  cause,  it  was  proved 
that  Messrs.  Goddin  and  Crump,  trustees  in 
a  deed  of  trust,  offered  for  sale  at  auction, 
a  house  and  lot  in  the  city  of  Richmond, 
which  was  struck  off  to  Isaac  N.  Walker, 
the  plaintiff,  at  $5,025;  and  his  name  was 
entered  at  the  time  upon  the  memorandum 
of  sale,  by  the  auctioneer.     In  fact,   how- 
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ever.  Walker  was  bidding  for  himself 

679  and    *Herringf.      The     contract    was 
written  out    on  the  sales-book  of  the 

auctioneers,  and  the  sale  was  there  written 
as  made  to  Walker;  but  the  day  after  the 
sale,  one  of  the  firm,  who  had  not  been  at 
the  sale,  nor  had  had  any  communication 
with  Herring,  added  on  the  sales-book, 
Herring-'s  name  in  pencil,  to  Walker's,  as 
purchaser. 

Walker  paid  one-half  of  the  cash  pay- 
ment, and  executed  his  notes  for  one-half 
of  the  deferred  payments;  but  Herring  paid 
nothing,  nor  did  he  execute  notes,  or  in  any 
way  commit  himself  in  writing  as  a  pur- 
chaser. 

Herring  not  doing  anything  to  complete 
the  purchase  on  his  part,  the  trustees  again 
offered  the  house  and  lot  for  sale  at  auction, 
when  it  was  sold  for  $4,750;  there  being  a 
loss  upon  the  resale,  including  expenses  of 
sale,  of  $512.55.  This  Walker  paid;  and 
then  brou£||it  this  suit  to  recover  from 
Herring  his  share  of  it.  It  appears  that 
the  second  purchaser  making  some  objec- 
tion to  the  title,  the  trustees,  after  the  sec- 
ond sale,  made  a  deed  for  the  property  to 
Walker,  and  he  conveyed  it  with  general 
warranty  to  the  purchaser. 

The  defendant  demurred  to  the  evidence ; 
and  the  court  sustained  the  demurrer,  and 
rendered  a.  judgment  in  his  favor.  And 
thereupon  Walker  took  the  case  to  the  Dis- 
trict court  of  Appeals  at  Williamsburg; 
where  the  judgment  was  affirmed ;  and  he 
then  brought  it  by  supersedeas  to  this 
court. 

A.  A.  Smith,  for  the  appellant. 
Steger  and  Sands,  for  the  appellee. 

STAPLrES,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  District  court  at  Williams- 
burg, affirming  a  judgment  of  the  Circuit 
court  of  the  city  of  Richmond.  The  action 
was  instituted  to  recover  one-half  the 
amount  paid  by  the  plaintiff  in  error,  who 
was  plaintiff  in  the  court  below,  for  the 
loss  and  expense  arising  from  a  resale  of  a 
house  and  lot  in  the  city  of  Richmond. 

680  The  plaintiff  *alleges  an   agreement 
between    himself  and   the  defendant, 

by  wh'ch  they  were  to  become  the  joint  and 
equal  purchasers  of  this  property ;  that  in 
execution  of  this  agreement  he  bid  for  and 
became  the  purchaser,  and  fully  complied 
with  all  the  terms  and  conditions  of  sale,  so 
far  as  was  encumbent  upon  him ;  but  that 
the  defendant  refused  to  perform  his  part 
of  the  contract ;  in  consequence  of  which  it 
became  necessary  to  resell  the  house  and 
lot;  that  the  loss  and  expense  attending 
this  resale  amounted  to  a  considerable  sum, 
which  the  plaintiff  had  paid  to  the  owners 
of  the  property ;  and  for  one  moiety  of  which 
defendant  was  responsible  to  him. 

That  the  contract  as  stated,  is  within  the 
statute  of  frauds  and  perjuries  is  well  set- 
tled, upon  the  authority  of  numerous  cases. 
The  decision  of  this  court  in  Henderson 
V.  Hudson,  1  Munf.  510,  is  directly  in  point. 
In  that  case  Chancellor  Wythe  decided  that 


the  statute  applied  to  contracts,  and  actions 
upon  them,  between  the  buyers  and  sellers 
of  land ;  and  not  to  a  contract  between  the 
purchaser  and  a  third  person,  that  such 
person  shall  be  admitted  as  a  partner  in  the 
purchase.  This  court,  however,  reversed 
the  decision.  Judge  E^leming,  with  whom 
the  other  judges  concurred,  said  that  al- 
though the  contract  was  not  between  the 
buyer  and  seller,  yet  it  was  within  the  mis- 
chief intended  to  be  guarded  against  by  the 
statute,  which  being  a  remedial  one,  and 
intended  to  prevent  a  growing  evil,  ought 
to  be  liberally  construed.  The  cases  of 
Cooke  V.  Toombs,  2  Anstruther's  R.  429; 
Henley  v.  Brown,  1  Stewart  (Alab.)  R. 
144;  Parker's  heirs  v.  Bodley,  4  Bibb's  R. 
102;  affirm  the  same  doctrines.  It  is  true 
that  in  Henderson  v.  Hudson,  the  applica- 
tion was  for  a  conveyance  of  land  by  a  per- 
son claiming  to  be  a  purchaser,  but  it  is 
clear  that  the  same  principles  apply  whether 
the  vendor  or  vendee  be  the  party  com- 
plaining ;  whether  the  proceeding  be  by  bill 
in  equity  or  by  action  at  law  upon  the  con- 
tract. 

The  next  and  only  question  to  be 
681  considered  is,  *whether  the  alleged 
contract  is  evidenced  by  a  writing 
sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds  and  perjuries. 
It  is  now  well  established,  that  in  sales  of 
real  estate,  at  public  auction,  the  auctioneer 
conducting  the  sale  is  to  be  regarded  as  the 
agent  of  both  vendor  and  purchaser ;  and 
a  memorandum  of  the  terms  and  conditions 
of  sale  signed  by  him,  is  a  sufficient  writ- 
ing within  the  statute. 

Does  this  case  come  within  the  operation  of 
this  principle.  It  appears  that  at  the  time 
of  the  sale,  or  immediately  thereafter,  a 
memorandum  was  made  by  Messrs.  Goddin 
&  Apperson,  the  auctioneers,  in  which 
Isaac  W.  Walker,  the  plaintiff,  is  stated 
to  be  the  purchaser.  Subsequently,  the 
terms  were  written  out  upon  the  sales  books 
of  said  auctioneers,  and  the  name  of  the 
plaintiff  again  recorded  as  the  purchaser. 
The  day  after  the  sale,  the  name  of  the  de- 
fendant was  added  to  the  statement  on  the 
sales  book,  in  pencil,  as  a  purchaser  also. 
This  addition,  however  was  not  made  by 
the  auctioneers,  but  by  a  member  of  the 
firm  who  was  not  present  at  the  sale,  and 
who  had  no  information  of  its  terms,  or  the 
purchaser,  except  what  was  derived  from 
others.  It  does  not  appear  at  whose  in- 
stance he  made  the  addition ;  certainly  not 
that  of  the  defendant  himself ;  as  it  is  in 
proof  that  the  person  making  the  entry 
never  had  any  conversation  with  the  de- 
fendant on  the  subject  of  the  sale.  It  will 
thus  be  perceived  that  the  memorandum,  so 
far  as  it  affects  the  defendant,  was  not 
made  contemporaneously  with  the  sale,  nor 
was  it  made  by  the  persons  conducting  it ; 
but  by  one  who  was  absent  when  it  took 
place,  and  who  was  in  no  manner  authorized 
by  the  defendant  to  attach  his  signature  to 
any  writing  or  contract  whatsoever. 

There   is   no   express  decision   upon    the 
point  by  a  Virginia  court ;  but  in  a  careful 
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examination  of  authorities  elsewhere  I  have 
found  no  case  which  holds  that  a  memoran- 
dum drawn  up  and  signed  by  the  auc- 

682  tioneer,  *iong  after  the  sale  is  com- 
pleted and  ended,  is  to  be  regarded  as 

a  writing  within  the  meaning  of  the  statute 
of  frauds  and  perjuries  so  as  to  bind  a  pur- 
chaser at  such  sale.  With  regard  to  the 
seller  the  rule  may  be  different.  The  auc- 
tioneeer  is  his  agent,  selected  and  remuner- 
ated by  him,  acting  in  his  interests,  and 
in  a  measure  subservient  to  his  wishes. 
The  agency  may  be  justly  regarded  as  con- 
tinuing until  the  close  of  the  whole  transac- 
tion. The  purchaser,  on  the  other  hand, 
has  nothing  to  do  with  the  selection  or  the 
employment  of  the  auctioneer.  The  agency 
created  by  him  commences  with  the  bid- 
ding and  terminates  when  the  sale  is  con- 
cluded. 

In  McComb  v.  Wright,  4  John.  Ch.  R. 
659,  Chancellor  Kent  uses  the  following 
language:  **It  appears  now  to  be  settled  by 
the  English  authorities,  that  the  auctioneer 
is  a  competent  agent  to  sign  for  the  pur- 
chaser, whether  a  sale  of  lands  or  goods  at 
auction,  and  the  insertion  of  his  name  as 
the  highest  bidder  in  the  memorandum  by 
the  auctioneer,  immediately  on  receiving 
his  bid  and  striking  down  the  hammer,  is 
a  signing  within  the  statute  as  to  the  pur- 
chaser." In  support  of  this  position  he 
cites  many  cases,  English  and  American, 
and  in  all  of  them  the  immediate  signing 
of  the  memorandum  of  the  terms,  and  of  the 
name  of  the  purchaser  is  prominently  men- 
tioned as  one  of  the  material  elements  of  a 
valid  contract. 

In  Smith  v.  Arnold,  5  Mason's  C.  C.  R. 
414,  Mr.  Justice  Story  says,  **  the  memoran- 
dum of  the  auctioneer  to  bind  the  purchaser 
must  be  contemporaneous  with  the  sale." 

In  Gill  V.  Bicknell,  2  Cush.  R.  355, 
Judge  Shaw  says,  **the  name  of  the  bidder 
must  be  entered  by  the  auctioneer,  or  by  his 
clerk  under  his  direction,  on  the  spot." 

In    the    case    of    Horton  v.  McCarty,    53 

Maine  R.  394,  Kent,  J.,  says,  **The  law  in 

allowing  the  auctioneer  to  act  in  the  nearly 

unprecedented    relation    of   agent   for  both 

parties,   imposes    a   qualification   not 

683  applied  to  the  *usual  cases  of  agency, 
and  requires  that  the   single   act   for 

which,  almost  from  necessity,  he  is  author- 
ized to  perform  for  the  buyer,  shall  be  done 
at  the  time  of  sale,  and  before  the  termina- 
tion of  the  proceedings." 

The  case  of  Mews  v.  Carr,  1  Hurlst.  & 
Norm.,  1  Excheq.  R.  484,  presents  a  very 
striking  illustration  of  this  rule.  There 
the  plaintiff  put  up  for  sale  by  public  auc- 
tion, a  quantity  of  lumber,  several  bills  of 
which  remained  unsold.  A. few  days  after- 
wards the  defendant  called  on  the  auction- 
eer, and  selected  from  the  catalogue  two  of 
the  unsold  lots,  which  he  agreed  to  pur- 
chase ;  and  thereupon  the  auctioneer,  in  the 
presence  of  the  defendant,  wrote  his  name 
on  the  lists  opposite  the  lots  so  purchased. 
Pollock,  Ch.  B.,  said,  **no  doubt  an  auc- 
tioneer at  the  sale  is  agent  for  both  seller 
and   buyer,    so  as  to  bind  them  by  his  sig- 


nature ;  but  the  moment  the  sale  is  over, 
the  same  principle  does  not  apply,  and  the 
auctioneer  is  no  longer  the  agent  of  Iwth 
parties,  but  of  the  seller  only."  Bnck- 
master  v.  Harrop,  13  Vesey  R.  456;  Bntz 
V.  Mills  &  Beach,  1  McMul.  R.  454,  are  to> 
the  same  effect. 

Tested  by  these  principles,  it  is  manifest 
that  the  contract  here  cannot  be  enforced. 
It  does  not  appear  that  the  auctioneers  were 
even  informed  at  the  time  of  the  sale,  or 
during  the  day,  that  the  defendant  was  a 
bidder,  or  in  any  manner  interested  in  the 
purchase.  The  entry  of  the  defendant's 
name  was  made  by  a  member  of  the  firm, 
who  was  not  present  at  the  sale,  and  who 
was  neither  expressly  nor  impliedly  author- 
ized by  defendant  to  act  as  his  agent,  or 
bind  him  in  any  manner  whatever. 

The  principle  of  all  the  cases  is,  that  the 
auctioneer  at  the  sale  is  the  agent ;  that  the 
purchaser  by  the  act  of  bidding  calls  on 
him  or  his  clerk  to  put  down  hi%  name  as 
the  purchaser.  The  entry  being  made  in 
his  presence,  is  presumed  to  be  made  with 
his  sanction,  and  to  indicate  his  approval 
of  the  terms  thus  written  down.  In 
684  *such  case  there  is  but  little  danger  of 
mistake  or  fraud.  But  if  a  third  per- 
son, not  present,  or  even  the  auctioneers, 
may  afterwards  add  the  name  of  another 
purchaser,  they  may  strike  out  the  name 
already  inserted,  and  substitute  that  of  a 
new  and  different  purchaser.  They  may 
defeat  rights  already  vested.  They  may 
impose  liabilities  never  contracted.  The 
party  to  be  charged  may  thus  be  held  liable 
by  a  writing  he  never  saw,  signed  by  an 
agent  of  whom  he  never  heard.  For  as  the 
memorandum  in  these  cases  is  the  only  evi- 
dence of  the  contract,  no  parol  testimony  can 
be  received  to  show  that  the  terms  had  not 
been  truly  and  correctly  stated.  The  rule 
applicable  to  auctioneers'  sales  was  not  es- 
tablished without  strong  opposition  from 
able  jurists.  Every  principle  of  justice  and 
sound  policy  requires  that  the  limitation 
thrown  around  them  should  be  rigidly  ad- 
hered to  by  the  courts. 

There  are  other  questions  presetted  by 
the  record;  but  it  is  unnecessary  to  notice 
them.  For  the  reasons  stated,  I  am  of 
opinion  the  judgment  of  the  District  court 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  affirmed. 


685      ^Owners  of   Steamboat    Wenonah    v. 

Bragdon. 

January  Term,  1872.  Blchmond. 

I.  StatutcA— Construction  of.— The  act  CXkIc,  edition 
of  1860,  cti.  05,  entitled  **of  barber  masters  and 
dock  masters,"  as  amended  by  the  act  of  Febru- 
ary 16.  1807.  Sess.  Acts  l866-*67,  cll.  900.  p.  648.  is  to 
be  construed  as  one  act:  and  S  17  of  ch.  05  of  the 
Code,  applies  to  the  whole  act  so  amended. 

a.  Same— Same.— The  words  "bay  or  river  craft  or 
other  boat*'  in  S  17.  ch.  05,  of  the  Code,  edition  of 
1860,  embraces  steamboats  of  500  tons  burthen. 
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3.  Same— 5ame— What  Embraced  In  **Craft.'*— The 
word  craft,  as  ased  in  this  %  17,  inclades  all  kinds 
of  sailing  vessels. 

4.  Coda  of  1849— Rule  of  Construction.*— The  estab- 
lished rule  of  construction  of  the  Code  of  1849  is. 
that  an  intention  not  to  chancre  the  former 
law  will  be  presumed,  unless  a  contrary  intention 
plainly  appears. 

This  was  an  action  of  assumpsit  in  the 
Corporation  court  of  Fredericksburg, 
brought  in  August  1870,  by  Charles  K. 
Bragdon,  harbor  master  of  the  port  of 
Fredericksburg,  against  Robert  A.  Taylor 
and  four  others,  owners  of  the  steamer 
Wenonah,  to  recover  the  amount  of  fees 
which  he  claimed  to  be  due  to  him  from 
the  owners  of  said  steamer.  The  cause 
came  on  for  trial  on  the  16th  of  February 
1871,  when  there  was  a  verdict  and  judg- 
ment for  the  plaintiff.  And  thereupon  the 
defendants  applied  to  this  court  for  a  su- 
persedeas; which  was  allowed.  The  case 
is  stated  in  the  opinion  of  the  court. 

Montague  and  I^ittle,  for   the  appellants. 

Sener  and  Wallace,  for  the  appellee. 

686         *MONCURE,  P. ,  delivered  the  opin- 
ion  of  the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  corporation  court  of  Fredericksburg, 
obtained  by  the  plaintiff  in  error,  Bragdon, 
against  the  defendants  in  error,  Taylor  and 
others,  owners  of  the  steamboat  Wenonah, 
for  the  amount  of  certain  fees  claimed  to 
be  due  by  the  said  owners  to  the  said  Brag- 
don, as  harbor  master  of  the  port  of  Fred- 
ericksburg. The  action  in  which  the  said 
judgment  was  obtained,  was  an  action  of 
assumpsit.  The  declaration  contained  only 
the  common  counts.  In  the  first  count, 
after  setting  out  the  considerations  of  work 
and  labor  done,  goods  sold  and  delivered, 
money  lent  and  advanced,  and  money  had 
and  received,  in  the  common  form,  a  special 
consideration  is  set  out  thus:  **And  also  in 
the  further  sum  of  $444,  due  on  the  day  and 
,  year  aforesaid,  to  the  said  Bragdon,  as  har- 
bor master's  fees,  from  the  said  owners  of 
the  steamboat  *  Wenonah,*  as  by  statute  and 
act  of  assembly  made  and  provided,  and 
enacted  February  16th,  1867;  said  Bragdon 
being  the  legally  appointed  and  qualified 
harbor  master  of  the  port  of  Fredericksburg, 
and  performing  all  the  duties  of  the  same 
during  the  time  for  which  said  fees  are 
charged,  and  said  steamer  being,  during 
the  time  for  which  said  fees  are  charged,  a 
steamer  plying  regularly  between  the  port 
of  Fredericksburg,  Va.,  and  the  port  of 
Baltimore  city,  Md.,  and  of  500  tons  or  more 

*Code— Rule  of  Construction.— In  constrain?  the 
Code,  the  rule  of  construction  is  that  the  old  law 
was  not  intended  to  be  altered  unless  such  intention 
plainly  appears.  Parramore  v,  Taylor.  11  Gratt. 
220. 

The  principal  case  was  cited  as  authority  for  this 
proposition  in  Durrett v.  Davis.  24  Qjatt.  815:  Thomas 
T.  Lewis,  89  Va.  66,  15  S.  £.  Rep.  389:  Harrison  v. 
Wissler,  98  Va.  601,  86  S.  E.  Rep.  982. 


burden ;  on  which  accounts  said  defendants 
are  liable  to  pay  to  the  plaintiff  the  said 
sum  of  $444.*'  Such  was  the  amount,  and 
such  the  consideration  of  the  claim,  as 
specially  stated  in  the  declaration.  The 
only  plea  to  the  action  was  the  general 
issue  of  non-assumpsit,  on  which  there  were 
verdict  and  judgment  for  the  amount  of  the 
claim,  $444,  with  interest  thereon  from  the 
31st  day  of  August  1870,  until  paid  and 
costs.  During  the  progress  of  the  trial,  the 
court  refused  to  give  several  instructions 
asked  for  by  the  defendants  in  the  action ; 
and  after  the  verdict  was  rendered,  the 
court  overruled  the   motion  of  the  de- 

687  fendants  *to  set  it  aside.  To  these 
rulings  of  the  court  a  bill  of  excep- 
tions was  taken,  in  which  the  facts  proved 
on  the  trial  were  certified.  The  purport  of 
which  certificate,  so  far  as  it  is  deemed 
material  to  state  the  same,  is  substantially 
as  follows: 

The  plaintiff,  to  support  the  issue  joined, 
proved  that  he  was  the  harbor  master,  duly 
appointed  by  the  corporation  court  for  the 
town  of  E^redericksburg ;  that  he  had  qual- 
ified under  the  acts  of  the  Virginia  Legis- 
lature, and  had  discharged  the  duties  of 
that  office  for  the  period  covered  by  his  bill 
of  particulars  filed  with  his  declaration,  to 
wit :  from  the  16th  day  of  March  1867,  to 
the  20th  day  of  March  1869,  and  from  the 
16th  day  of  March  1870,  to  the  31st  day  of 
August  1870;  that  the  steamer  Wenonah, 
owned  by  the  defendants,  plied  regularly, 
during  that  period,  between  the  city  of  Bal- 
timore in  the  State  of  Maryland,  and  the 
town  of  E^redericksburg  in  the  State  of  Vir- 
ginia, and  was  of  more  than  500  tons  bur- 
den ;  that  all  the  wharves  at  Fredericksburg, 
on  the  Rappahannock  river,  which  is  navi- 
gable at  the  port  of  said  town,  belong  to 
individuals,  and  it  has  always  been  the 
universal  custom,  within  the  memory  of 
the  witnesses,  for  vessels  to  land  at  any 
wharf  they  might  choose,  paying  the  owner 
wharfage  therefor;  that  prior  to  the  pur- 
chase by  the  defendants  of  the  wharf  where 
the  steamer  Wenonah  landed  in  1865,  this 
custom  had  prevailed  at  that  wharf;  that 
since  the  late  war  very  few  vessels  have 
come  to  Fredericksburg,  the  trade  having 
been  done  principally  by  two  steamboats, 
one  of  which  was  the  Wenonah ;  each  of 
said  boats  arriving  weekly  at  said  port; 
that  the  plaintiff  had  always  kept  the  ap- 
proach to  the  wharf  open,  rendering  it  un- 
necessary to  be  called  upon  to  do  so;  that 
he  had  demanded  of  one  of  the  owners  of 
said  steamer  his  legal  fees,  soon  after  the 
passage  of  the  act  of  the  Legislature  here- 
after mentioned,  and  payment  was  refused ; 
that  the  said  steamer  arrived  at  the  port 
of    Fredericksburg     from    Baltimore, 

688  *the  number  of  times   set  out  in  the 
bill    of     particulars;    that    the    said 

steamer  was  a  common  carrier  of  freight 
and  passengers  to  and  from  Baltimore  and 
Fredericksburg ;  its  owners  owning  several 
wharves  on  the  river,  for  which,  except  the 
one  at  Fredericksburg,  they  charged  wharf- 
age, the  wharfage  of  that  one  having  gone 
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to  the  account  of  freight ;  that  the  plaintiff 
had  petitioned  the  I^egfislature  to  pass  the 
act  of  March  1867,  because  the  trade  with 
Virginia,  which  was,  prior  to  the  war,  car- 
ried on  by  vessels,  was  now  almost  entirely 
carried  on  by  steamers;  that  some  time 
during  the  year  1867  he  notified  the  master 
of  the  Wenonah  that  he  would  claim  harbor 
master's  fees,  and  at  the  same  time  sent  by 
said  master  a  letter  to  that  effect  to  Robert 
A.  Taylor,  one  of  the  owners  of  said 
steamer. 

The  defendants,  to  maintain  the  issue  on 
their  part,  proved,  that  in  1865,  they,  in 
conjunction  with  one  Mason  Weems,  pur- 
chased, and  had  conveyed  to  them  by  deed 
from  A.  K.  Phillips,  a  wharf  in  the  town 
of  Fredericksburg,  which  they  have  con- 
tinued to  own  from  that  date,  and  still 
owned  at  the  trial  of  the  cause,  on  which 
they  have  spent  a  large  amount  in  improve- 
ments, including  a  building  erected  thereon ; 
that  during  the  entire  period  for  which 
harbor  master's  fees  are  charged  in  this 
cause,  said  steamer  Wenonah  was  moored 
and  made  fast  to  said  wharf,  and  to  no 
other,  at  the  town  of  Fredericksburg;  that 
during  the  same  period,  and  their  entire 
ownership  of  the  same,  they  have  exercised 
complete  and  exclusive  control  of  said 
wharf ;  that  no  other  steamboats,  vessels  or 
craft  of  any  kind,  could  or  did  occupy  said 
wharf  without  their  special  permission,  and 
no  charge  was  ever  made,  or  anything  re- 
ceived, for  such  occupation,  and  but  one 
instance  proven  at  the  trial  in  which  it  was 
ever  so  occupied ;  that  no  charge  was  ever 
made,  or  amount  received,  as  wharfage,  on 
any  goods  at  said  wharf,  landed  from  or 
shipped  by  said  steamer  Wenonah,  or  any 
other  steamboat,  vessel  or  otherwise, 
689  *and  that  said  owners  claimed  said 
wharf  as  their  private  property,  over 
which  they  exercised  exclusive  ownership; 
that  no  demand  was  ever  made  by  the  plain- 
tiff for  the  fees  named  in  his  bill  of  partic- 
ulars upon  the  master  of  the  Wenonah,  nor 
upon  any  of  the  other  agents  of  said  de- 
fendants, nor  upon  the  defendants,  save 
upon  one  of  them,  Robert  A.  Taylor,  in  the 
year  1867,  who  refused  to  pay  the  same,  on 
the  ground  that  the  plaintiff  had  no  right 
to  them  under  the  law ;  that  one  Dawes  had 
been  captain  and  master  of  said  steamer 
from  the  year  1865  to  the  date  of  the  trial, 
and  that  neither  he  nor  the  agent  of  the 
said  defendants  at  Fredericksburg,  nor  any 
other  agent  or  owner  of  said  steamer,  had 
ever  called  on  said  plaintiff  to  render  any 
service  as  harbor  master;  and  that,  within 
the  knowledge  of  said  defendants  and  their 
agents,  no  services  had  ever  been  rendered 
to  them  by  said  harbor  master  as  such. 

The  foregoing  being  all  the  material  facts 
proved,  the  defendants  prayed  the  court  to 
instruct  the  jury  as  follows : 

1.  If  the  jury  believe  that  the  wharf  to 
which  the  steamer  Wenonah  went  and  was 
made  fast,  during  the  time  at  which  harbor 
master's  fees  are  charged  by  the  plaintiff, 
was  during  that  time  a  private  wharf,  the 
isaid  steamer  is  not  liable   to  pay  said  fees. 


and  the  jury  should  find  for  the  defendants. 

2.  All  acts  of  a  State  I^egislature,  regn* 
lating  commerce  between  the  States,  and 
authorizing  harbor  masters  to  charge  a  fee 
on  a  steamboat  plying  between  the  ports  of 
one  State  and  the  ports  of  another  State, 
passed  without  the  consent  of  the  United 
States  CongMss,  except  what  may  be  abso- 
lutely necessary  for  executing  the  State's 
inspection  laws,  are  contrary  to  the  United 
States  constitution,  and  are  therefore  illegal 
and  void. 

3.  All  duties  and  charges  on  the  tonnage 
of   steamboats,    carrying   on  commerce  be- 
tween one  State  and  another  State,  author- 
ized by  the  act  of  a  State  I^egislature, 

690  *are  in    contravention   of   the  United 
States  constitution,  and  are  therefore 

void. 

4.  The  act  of  the  Virginia  Assembly  of 
1866-67,  ch.  209,  enacting  that  harbor  mas- 
ters should  be  entitled  to  demand  and  re- 
ceive the  sum  of  four  dollars  on  any  steamer 
of  five  hundred  tons  burden  or  more,  paying 
regularly  between  any  ports  of  this  State 
(other  than  Norfolk  and  Portsmouth)  and 
those  of  other  States,  whether  called  on  to 
perform  any  service  or  not,  is  in  contraven- 
tion of  the  United  States  constitution,  in 
that  it  is  an  attempt  to  regulate  commerce 
between  the  States,  and  is  also  a  duty  on 
tonnage,  which  is  unconstitutional  and 
void. 

But  the  court  refused  to  give  the  said  in- 
structions, and  in  their  stead  gave  two 
others,  which  are  identical  with  the  second 
and  third  asked  for  by  the  defendants, 
omitting  these  words  in  the  second,  viz: 
**and  authorizing  harbor  masters  to  charge 
a  fee  on  a  steamboat  plying  between  the 
ports  of  one  State  and  the  ports  of  another 
State." 

And  thereupon,  the  plaintiff  prayed  the 
court  to  instruct  the  jury  as  follows: 

1.  If  the  jury  believe  from  the  evidence 
that  the  steamer  Wenonah  (during  the  time 
mentioned  in  the  bill  of  particulars  filed 
with  the  declaration)  was  a  steamer  plying 
regularly  between  the  port  of  Fredericks- 
burg and  the  port  of  Baltimore,  in  the  State 
of  Maryland,  and  that  said  steamer  was  of 
five  hundred  tons  burden,  then  the  harbor 
master  of  Fredericksburg  is  entitled  to  a 
fee  of  four  dollars  for  each  arrival  of  said 
steamer  at  the  port  of  Fredericksburg. 

2.  It  is  a  question  of  fact  for  the  jury, 
whether  the  wharf  at  which  the  steamer 
Wenonah  landed  is  a  private  or  a  public 
wharf. 

Which  instructions  the   court  accordingly 

gave.     And  a  verdict  having  been  found  for 

the    plaintiff,    and  a  motion  to  set  it  aside 

and   grant    a    new   trial  having  been 

691  *made  by   the   defendants,    and  over- 
ruled by  the  court,  a  bill  of  exceptions 

was  taken  by  the  defendants  as  aforesaid. 
A  bill  of  exceptions  was  also  taken  by  the 
plaintiff  to  a  ruling  of  the  court  on  the 
trial,  but  it  is  not  material  to  be  stated. 

The  plaintiff  in  the  court  below  (the  de- 
fendant in  error  here),  claims  to  be  entitled 
to  his  demand  in  this  case  under  section  12 
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of  chapter  95,  of  the  Code  of  1860,  entitled 
**of  harbor  masters  and  dock  masters,"  as 
amended  by  the  act  passed  February  16, 
1867,  entitled  **an  act  to  amend  and  re-en- 
act the  1st,  2d,  3d,  4th,  5th,  6th,  12th,  13th, 
and  I5th  sections  of  chapter  95,  of  the  Code 
of  1860,  concerning^  harbor  masters  and  dock 
masters,'*  Acts  of  Assembly  1866-'67,  chap- 
ter 209,  p.  648.  The  said  section  12,  as 
amended,  provides,  amongf  other  things, 
"that  for  every  vessel  arriving-  at  any  port 
other  than  Norfolk  or  Portsmouth,  the  har- 
bor master  shall  be  entitled  to  the  following 
fees,'*  viz:  **For  steamers  plying  regularly 
between  any  other  ports  of  this  State  (ex- 
cept those  of  Norfolk  and  Portsmouth),  and 
those  of  other  States,  if  under  300  tons,  two 
dollars ;  if  300  tons  and  under  500  tons,  three 
dollars ;  and  if  500  tons  or  more,  four  dol- 
lars.** 

On  the  other  hand,  the  defendants  in  the 
court  below  (the  plaintiffs  in  error  here) 
insist,  first,  that  they  are  exempt  from  lia- 
bility for  the  said  demand,  even  under  the 
State  law ;  the  17th  section  of  said  chapter 
95  of  the  Code,  expressly  providing  that, 
* 'Nothing  in  this  chapter  shall  prevent  any 
bay  or  river  craft  or  other  boat,  from  going 
to  and  anchoring  at  any  private  wharf, 
without  fee  to  any  harbor  master  or  super- 
intendent.** And  if  the  State  law  would 
make  them  liable,  they  insist,  secondly, 
that  it  would  contravene  those  provisions 
of  the  Constitution  of  the  United  States,  or 
some  of  them,  which  declare  that  Congress 
shall  have  power  **to  regulate  commerce 
with  foreign  nations,  and  among  the  sev- 
eral States,*'  &c..  Article  1,  section 
692  8,  clause  3;  that  *"no  State  shall, 
without  the  consent  of  Congress,  la3' 
any  imposts  or  duties  on  imports  or  exports, 
except,**  &c..  Id.  section  10,  clause  2;  and 
that  "no  State  shall,  without  the  consent 
of  Congress,  lay  any  duty  of  tonnage,** 
&c..  Id.  clause  3;  and,  therefore,  that  the 
State  law,  to  that  extent,  would  be  null  and 
void. 

There  can  be  no  doubt  but  that  the  plain- 
tiff is  entitled  to  his  demand  according  to 
his  claim,  unless  the  defendants  can  main- 
tain the  exemption  which  they  claim  under 
the  State  law  itself,  or  else  that  that  law  is 
unconstitutional  and  void  as  aforesaid. 
And  now  let  us  enquire  in  the  first  place, 
whether  the  defendants  are  exempt  from 
liability  for  the  said  demand  under  the 
Code,  chapter  95,  {  17,  p.  489. 

The  counsel  for  the  defendants  rightly 
argued  in  this  court,  that  chapter  95  of  the 
Code  is  now  to  be  read  in  connection  with 
the  amendatory  act  of  February  16,  1867,  as 
if  they  were,  as  in  effect  they  are,  one  and 
the  same  act,  all  the  amendments  of  the 
latter  being  considered  as  engrafted  on  the 
former.  The  amendatory  act  amends  and 
re-enacts  nine  of  the  twenty  sections  of 
chapter  95,  of  the  Code;  but  it  neither 
amends  nor  repeals  the  17th  section  of  that 
chapter,  which,  therefore,  still  remains  in 
full  force  and  effect.  So  that  we  find,  at  or 
near  the  end  of  the  chapter  as  it  now  stands, 
a  section  which   declares,  that  "nothing  in 


this  chapter  shall  prevent  any  bay  or  river 
craft  or  other  boat,  from  going  to,  and 
anchoring  at,  any  private  wharf,  without 
fee  to  any  harbor  master  or  superintend- 
ent.** The  plaintiff *s  demand  is  for  fees 
as  harbor  master,  under  the  12th  section 
of  the  chapter  as  amended,  charged  on  ac- 
count of  the  said  steamer  of  the  defendants, 
which,  whenever  it  went  to  Fredericksburg, 
during  the  periods  for  which  the  said  fees 
were  charged,  always  went  to  and  anchored 
at,  or  was  fastened  to,  their  own  private 
wharf.  And  it  is  very  clear  that  the  de- 
fendants are  exempt  from  this  demand,  if 
the   said   steamer  be  a  "bay  or  river 

693  craft    *or   other  boat,**    within    the 
meaning  of  the  said  17th  section.    The 

question,  therefore,  comes  down  to  this: 
Does  the  said  steamer  come  within  the 
meaning  of  the  said  section? 

It  is  argued  that  it  does  not ;  1st,  because 
the  words,  "bay  or  river  craft  or  other 
boat,**  refer  only  to  small  vessels,  and  do 
not  embrace  a  vessel  of  the  size  of  the  said 
steamer ;  and,  2dly,  because  the  I7th  section 
should  be  read  in  connection  with  the  sec- 
tions among  which  it  is  immediately  lo- 
cated; to  wit:  the  14th,  15th,  16th,  and  18th 
sections,  which,  with  the  l7th  section,  are 
all  arranged  in  the  chapter  under  the  head- 
ing, "  Who  to  superintend  county  dock  in 
Norfolk,**  and  should  be  considered  as  re- 
ferring, like  its  associates,  only  to  vessels 
entering  the  dock  in  the  city  of  Norfolk,  or 
the  port  of  said  city. 

As  to  the  first  of  these  two  grounds,  that 
"bay  or  river  craft  or  other  boat**  refers 
only  to  small  vessels.  "Craft,**  we  are  told 
by  lexicographers,  is  "a  name  now  some- 
times applied  to  all  kinds  of  sailing  ves- 
sels,'* though  "formerly  restricted  to  the 
smaller  vessels.**  Worcester's  Dictionary, 
in  which  Johnson  is  cited  as  authority.  We 
cannot  suppose  that  the  Legislature,  in 
thus  securing  to  the  ownei^s  of  wharves  the 
use  of  their  property,  free  from  the  burden 
of  harbor  master's  fees,  intended  to  limit 
the  right  to  small  vessels,  by  the  use  of 
terms  so  vague.  If  these  terms  mean  small 
vessels,  how  is  the  size  of  the  vessel  to  be 
ascertained?  Where  is  the  line  to  be  drawn? 
We  think  it  much  more  reasonable  to  sup- 
pose, that  the  I^egislature  used  the  word 
"craft**  in  this  instance,  in  its  larger  sense 
as  meaning  "all  kinds  of  sailing  vessels.** 
But  the  words,  "or  other  boat,**  are  also 
used  in  the  section,  which  are  sufficient  of 
themselves,  to  embrace  a  steamer  of  the 
size  of  the  Wenouah.  At  all  events  we 
think  a  steamer  of  that  size  is  embraced  in 
all  the  words  used  in  the  section,  taken  to- 
gether, as  descriptive  of  the  vessels  re- 
ferred to. 

694  *As   to   the  other  ground,  that  the 
section  refers  only  to  vessels  entering 

the  countj'  dock  in  the  city  of  Norfolk,  or 
the  port  of  said  city.  We  do  not  think  there 
is  any  sufficient  reason  for  giving  it  so 
limited  a  meaning,  contrary  to  the  proper 
import  of  the  words  used.  The  words  of 
the  section  are  general  words,  used  without 
any  limitation  whatever.     "Nothing  in  this 
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chapter;*'  thus  embracing  all  the  sections 
of  the  chapter,  and  not  those  only  under 
the  heading,  **\vho  to  superintend  county 
dock  in  Norfolk;*'  **shall  prevent  any  bay 
or  river  craft  or  other  boat  from  going  to 
and  anchoring  at  any  private  wharf,  with- 
out fee  to  any  harbor  master  or  superin- 
tendent.'* The  headings  of  the  sections 
constitute,  of  course,  no  part  of  the  law, 
and  were  adopted  for  convenience  by  the 
revisors  of  the  Code.  The  17th  section  was 
no  doubt  placed  in  its  present  location,  near 
the  end  of  the  chapter,  to  apply  to  all  the 
preceding  sections,  including  those  in  re- 
gard to  the  county  dock  in  Norfolk,  and  the 
superintendent  thereof.  We  find  the  same 
section,  substantially,  in  all  or  nearly  all 
the  general  laws  on  the  subject,  since  it 
was  first  made  a  matter  of  legislation  in 
the  State.  In  the  first  act  on  the  subject, 
passed  the  2Sth  of  November  1785,  entitled 
**An  act  for  the  appointment  of  harbor 
masters,  and  declaring  their  duty,"  there 
was  a  proviso  to  the  fifth  section,  **that  no 
master  or  commander  of  any  river  or  bay 
craft  shall  be  subject  to  the  payment  of  any 
fee  by  this  act  imposed."  In  the  next  act, 
passed  the  18th  of  January  1798,  entitled 
**An  act  to  amend  the  act  entitled  an  act 
for  the  appointment  of  harbor  masters,  and 
declaring  their  duty,"  section  six  provided, 
that  *'this  act  shall  not  be  so  construed  as 
to  authorize  any  harbor  master  to  prevent 
any  bay  or  river  craft  from  going  to  or  an- 
choring at  any  private  wharves."  These 
two  acts  are  copied  literally  in  the  Revised 
Codes  of  1802  and  1814,  and  may  be  found 
on  pages  14  and  381  of  the   former,    and  21 

and  537  of  the  latter.     They  are  con- 
695      solidated  in  one  *act  in  2d  Rev.  Code 

of  1819,  p.  128,  ch.  217,  entitled  **An 
act  to  reduce  into  one  act  the  several  acts 
concerning  the  appointment  of  harbor  mas- 
ters, and  declaring  their  duties."  Section 
six  of  this  act,  is  a  literal  copy  of  section 
six  of  the  act  of  1798  aforesaid.  We  find 
the  same  section,  substantially,  in  chapter 
95  of  the  Report  of  the  Revisors,  and  of 
the  Codes  of  1849  and  1860 ;  being  section 
twelve  of  the  former  two,  and  section  seven- 
teen of  the  latter.  This  section  has  the 
same  meaning  wherever  it  occurs  in  any  of 
the  places  aforesaid.  There  can  be  little 
or  no  doubt  as  to  its  meaning  in  the  Codes 
of  1803,  1814  and  1819,  and  there  can  be  no 
more  as  to  its  meaning  in  the  Codes  of  1849 
and  1860.  The  established  rule  of  construc- 
tion of  the  latter  Codes,  or  rather  of  the 
Code  of  1849,  is,  that  an  intention  not  to 
change  the  former  law  will  be  presumed, 
unless  a  contrary  intention  plainly  appear. 
By  a  review  of  our  legislation  on  the  sub- 
ject, we  find  that  from  its  commencement, 
the  I^egislature  has  manifested  a  disposition 
to  encourage  the  bay  and  river  trade  and  to 
exempt  it  from  unnecessary  burdens.  It 
seems  to  have  been  regarded  as  a  domestic 
trade,  though  a  large  portion  of  the  bay, 
and  some  of  its  tributary  rivers,  lie  within 
the  limits  of  our  neighboring  and  sister 
State  of  Maryland.  Therefore,  in  the  very 
first  act  concerning  harbor  masters,  to  wit : 


the  act  of  1785,  the  5th  section,  which  pre- 
scribes their  fees,  expressly  provides  ''that 
no  master  or  commander  of  any  river  or 
bay  craft,  shall  be  subject  to  the  payment 
of  any  fee  by  this  act  imposed."  Thus  we 
see  that  this  ^^craft"  was  by  that  act  ex- 
empted from  any  fee,  whether  they  anchored 
at  a  public  or  private  wharf,  or  in  the  open 
dock  or  harbor.  By  the  next  act  on  the 
subject,  to  wit:  the  act  of  1798,  power  was 
given  to  harbor  masters  **to  regulate  the 
anchoring  of  the  river  and  bay  crafts  that 
shall  come  within  their  respective  jurisdic- 
tions" (i  1) ;  and  it  was  declared  that  they 
*^  shall  be  entitled  to  receive  from  the 
6%  master  or  *shipper  of  each  bay  or  river 
craft  that  shall  go  within  the  county 
dock,  or  that  shall  anchor  at,  or  be  secured 
to  the  county  wharf,  twenty-five  cents," 
&c,  ({3).  Having  made  these  new  provi- 
sions, and  having  repeated  in  effect  the 
proviso  annexed  to  the  5th  section  of  the 
act  of  1785  as  aforesaid,  by  providing  *'tbat 
no  master  or  shipper  of  any  bay  or  river 
craft  shall  be  subject  to  the  payment  of  any 
fee  by  this  act  imposed,  except  those  who 
shall  go  within  any  ferry  dock,  or  shall 
anchor  at,  or  make  fast  to  the  county 
wharfs"  (I  5) ;  the  act  of  1798  then  declares, 
that  ^Hhis  act  shall  not  be  so  construed  as 
to  authorize  any  harbor  master  to  prevent 
any  bay  or  river  craft,  from  going  to  or 
anchoring  at  any  private  wharves."  (I  6). 
This,  as  we  have  before  seen,  is  the  same 
provision,  in  eifect,  which  has  come  down 
to  us  as  section  17  of  chapter  95  of  the  pres- 
ent Code ;  and  we  see  here  why  it  was  that 
the  exemption  which  it  declares  was  con- 
fined to  those  vessels  which  go  to  or  anchor 
**at  any  private  wharves,"  and  was  not 
extended  to  those  which  ^'shall  go  within 
any  ferry  dock  or  shall  anchor  at  or  make 
fast  to  the  county  wharfs;"  the  latter  ves- 
sels being,  by  the  same  act,  burdened  with 
a  small  fee  to  the  hart>or  master.  These 
provisions  of  the  act  of  1798,  in  regard  to 
the  ** county  dock"  or  **ferry  dock,"  and 
**county  wharfs,"  no  doubt  had  special  ref- 
erence to  the  city  of  Norfolk,  which  was 
our  great  seaport,  and  where  the  terms  were 
well  known  and  understood.  But  the  lan- 
guage of  the  earlier  acts  on  the  subject  is 
general,  not  naming  Norfolk  or  any  other 
place,  and  applies  to  all  places  where  there 
are  docks  or  wharves,  public  or  private. 
The  exemption  was  not  intended  as  a  pecu- 
liar privilege  to  Norfolk  over  the  other  por- 
tions of  the  State,  but  was  intended  as  a 
privilege  to  all  who  were  engaged  in  the 
bay  or  river  trade,  to  whatever  port  of  the 
State  it  might  be  directed.  In  the  subse- 
quent legislation  on  the  subject,  we  find 
special  acts  in  regard  to  Norfolk  and  Ports- 
mouth, which  were  enacted,  not  to 
697  *give  those  ports  advantages  over  any 
others  in  the  State,  but  because,  l>eing 
our  chief  seaports,  they  seemed  to  require 
some  special  legislation  not  adapted  to  other 
portions  of  the  State. 

Our  review  of  the  course  of  legislation  on 
this  subject  also  informs  us,  why  it  was, 
that  the  words,  **bay  or  river  craft,"  came 
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to  be  first  used  and  since  continued,  in  the 
provision  we  have  been  considering.  The 
word  **craft"  generally  implies  small  ves- 
sels, though  it  is  sometimes  used  to  embrace 
vessels  of  all  sizes.  But  it  was  not  used  in 
the  said  provision  because  it  was  intended 
to  confine  the  privilege  in  question  to  small 
vessels.  The  privilege  was  intended  to  be 
given  to  the  bay  and  river  trade,  and  not 
to  the  vehicle  in  which  that  trade  was  con- 
ducted. The  word  **craft,"  may  have  been 
used  because  at  that  time  the  bay  and  river 
trade  was  exclusively  conducted  in  small 
sail  vessels,  such  as  did  not  usually  go  out- 
side of  the  capes ;  and,  therefore,  the  whole 
trade  was  exempted  by  the  exemption 
granted  to  **the  bay  and  river  craft." 
Steam  had  not  then  been  used  as  a  motive 
power  to  propel  vessels.  The  introduction 
of  that  propelling  power  has  wrought  won- 
derful changes  in  navigation,  and  one  of 
these  changes  is,  that  most  of  the  bay  and 
river  trade  is  now,  and  for  a  long  time  past 
has  been,  carried  on  in  steamboats  instead 
of  sail  vessels.  But  there  is  the  same  rea- 
son for  the  exemption  of  the  trade  now  as 
there  ever  was  heretofore.  That  it  is  con- 
ducted in  steamboats,  instead  of  sail  ves- 
sels, can  make  no  difference.  Nor  that 
these  steamboats  are  often  of  many  more 
tons  burden  than  the  ordinary  river  and  bay 
craft  formerly  were.  Steamboats  are  em- 
braced by  the  word  ^^craft,"  as  well  as  sail 
vessels ;  though  that  word,  might  not  have 
been  as  happily  chosen  to  embrace  a  steam- 
boat of  500  tons  burden,  and  probably  would 
not  have  been  chosen,  if  steamboats,  and 
especially  steamboats  of  that  size,  had  been 
in  use  when  the  word  was  first  used  in  this 

connection.  But  the  word,  in  one  of 
696      *its  meanings,    sufficiently    embraces 

a  boat  of  that  size ;  and  as  such  a  boat 
has  been  brought  to  the  service  of  trade 
and  commerce  since  the  provision  aforesaid 
was  first  enacted,  and  plainly  comes  within 
the  spirit  and  meaning  of  that  provision, 
we  must  also  hold  it  to  be  within  the  letter 
of  the  law.  But  if  there  were  any  doubt 
upon  that  question,  the  17th  section  of 
chapter  95  of  the  Code,  as  if  from  abundant 
caution,  adds  to  the  words  '*any  bay  or 
river  craft,"  the  words  **or  other  boat," 
which  seems  expressly  to  embrace  all 
steamboats. 

But  why  should  the  defendants  be  re- 
quired to  pay  to  the  plaintiff  four  dollars 
every  time  their  steamer  comes  to  Freder- 
icksburg, though  it  comes  there  once  a 
week,  and  every  time  it  comes,  comes  along 
a  great  public  highway,  and  remains,  while 
there,  alongside  the  private  wharf  of  the 
owners?  The  burden  to  which  they  are 
thus  subjected  is  a  very  heavy  burden,  and 
ought  not  to  be  imposed  without  a  corre- 
sponding benefit  to  be  received  by  them 
from  the  person  to  whose  use  the  burden  is 
to  enure.  What  consideration  have  these 
owners  received  from  the  plaintiff  or  any 
other  person  for  the  heavy  charge  now  made 
against  them?  The  proof  certified  is,  that 
during  the  whole  period  for  which  the 
charge   is  made,    neither   they   nor  any  of 


their  agents  *'had  ever  called  on  said  plain- 
tiff to  render  any  service  as  harbor  master," 
and  ''that,  within  the  knowledge  of  said 
defendants  and  their  agents,  no  services 
had  ever  been  rendered  to  them  by  said 
harbor  master  as  such."  To  be  sure,  it  is 
further  certified  as  proved  by  the  plaintiff, 
''that  he  had  always  kept  the  approach  to 
the  wharf  open,  rendering  it  unnecessary 
to  be  called  upon  so  to  do."  But  how  had 
he  kept  it  open?  It  is  not  pretended  that 
he  kept  the  navigation  open  by  cleaning 
out  the  river  of  sand  or  other  obstructions 
lodged  in  the  bottom.  It  is  only  pretended 
that  he  kept  the  approach  to  the  wharf 
clear  of  other  vessels.  But  his  own  proof 
shows  "that  since  the  late  war  very  few 
vessels  came  to  Fredericksburg, 
699  *and  that  the  trade  was  done  princi- 
pally by  two  steamboats,  one  of  which 
was  the  Wenonah,  each  of  said  boats  ar- 
riving weekly  at  said  port."  Sk)  that  the 
keeping  of  the  approach  to  the  wharf  open 
by  seeing  that  no  vessels  were  in  the  way 
must  have  been  a  very  small  job. 

We  are  therefore  of  opinion,  that  the  17th 
section  of  chapter  95  of  the  Code  exempts 
the  defendants  from  any  charge  for  fees  to 
the  plaintiff  as  harbor  master  at  Fredericks- 
burg, and  that  on  that  ground  the  judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be 
had  therein.  And  this  renders  it  unneces- 
sary to  decide,  or  consider,  the  other  ques- 
tion, in  regard  to  the  constitutionality  of 
the  law,  supposing  it  to  impose  the  charge 
aforesaid,  which  we  do  not  think  it  does. 
That  question  was  ably  argued  by  the  coun- 
sel on  both  sides,  and  will  deserve  to  be 
well  considered  when  it  is  necessary  to  de- 
cide it.  Being  now  unnecessary,  we  there- 
fore think  it  would  be  improper  to  decide  it. 

Judgment  reversed. 
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♦Tyler  v.  Taylor. 
January  Term,  1872,  Richmond. 


I.  Psrtnerahip— Cam  at  B«r.— H  and  T,  partners, 
failed,  and  obtained  their  discharge  in  bank- 
ruptcy. H  had  some  separate  property,  which  he 
had  not  surrendered,  andG,  one  of  the  creditors  of 
the  firm,  havlnff  taken  steps  to  subject  it  to  the  pay- 
ment of  his  debt  H  and  G  entered  into  a  covenant, 
nnder  seal,  by  which  H  covenanted  to  pay  G  the 
snm  of  12.100.  partly  on  time,  in  full  of  G's  claim. 
G  havinff  sued  H  on  the  covenant,  and  thus  received 
payment,  H  sued  T  to  recover  one  half  of  what  he 
had  paid  to  G.  To  entitle  H  to  recover,  he  mast 
prove  that  T  amreed  with  and  promised  H  to  pay 
him  one  moiety  of  the  debt  to  O,  if  H  paid  the 
whole  of  it  to  G:  and  that  such  promise  was  an 
express  and  unequivocal  promise:  and  that  B 
afterwards,  in  pursuance  of  such  agreement,  paid 
the  debt  to  G. 

a.  Appellate  Practice— Two  Trials -Rule  of  Decision 
Where  First  .Verdict  Set  Aside.*- if  a  case  is  tried, 

^Appellate  Practice— Two  Trials— Rule  off  Decision 
Where  First  Verdict  Set  Aside.— In  Johuson  v.  Mc- 
Clunff,  26  W.  Va.  661,  the  proposition  laid  down  in  the 
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and  a  verdict  for  tlie  plaintiff,  and  the  court  sets 
aside  the  verdict,  and  irrants  a  new  trial,  and  on 
the  second  trial  there  is  a  verdict  and  judgment 
for  the  defendant,  from  which  there  is  an  appeal, 
the  appellate  court  will  look  to  the  proceeding's  on 
both  trials,  and  if  the  court  below  erred  in  settinir 
aside  the  verdict  on  the  first  trial,  the  appellate 
court,  without  considering  the  subsequent  pro- 
ceedings in  the  case,  will  reverse  the  judgment 
rendered  for  the  defendant  on  the  second  trial, 
and  enter  final  Judgment  upon  the  first  verdict 

This  was  an  action  on  the  case  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  in  October  1859,  by  Hiram  W.  Tyler 
against  Wm.  Taylor.  On  the  first  trial  of 
the  cause  there  was  a  verdict  for  the  plain- 
tiff, which  was  set  aside  by  the  court.  The 
cause  came  on  again  for  trial  in  May  1869, 
when  it  was  agreed  by  the  parties  to  dis- 
pense with  a  jury,  and  submit  the  whole 
matter  of  law  and  fact  to  the  determination 
and  judgment  of  the  court :  and  after  hear- 
ing the  evidence  the  court  rendered  a 
judgment  for  the  defendant.  And 
701  *Tyler  thereupon  obtained  a  super- 
sedeas to  the  judgment.  The  case  is 
stated  in  the  opinion  of  the  court. 

Page  A  Maury,  for  the  appellant. 

Sands,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas   to   a  judgment   of 

the  Circuit  court  of  the   city   of  Richmond. 

The  record  discloses  the   following  facts : 

Hiram  W.  Tyler  and  William  H.  Taylor 
were  merchants  and  partners  doing  business 
in  the  city  of  Richmond,  under  the  name 
and  style  of  Tyler  &  Taylor.  In  the  year 
1843  thev  were  adjudged  bankrupts,  and  on 
the  24th  day  of  May  1843,  they  obtained 
from  the  District  court  of  the  United  States 
for  the  eastern  district  of  Virginia,  a  dis- 
charge in  bankruptcy.  Among  other  cred- 
itors, they  were  indebted  to  one  Fendall 
Griffin,  who  had  endorsed  their  notes  to  a 
large  amount.  After  the  administration  of 
their  assets  by  the  Bankrupt  court,  there 
was  still  due  to   Griffin    from  Tyler  &  Tay- 

second  headnote  of  the  principal  case  is  approved 
and  followed,  the  court  saying:  "It  is  well  settled, 
that,  where  a  case  is  tried  and  a  verdict  Is  rendered, 
which  is  set  aside  by  the  court,  and  a  new  trial  is 
granted,  and  on  the  second  trial  the  verdict  is  for 
the  other  party,  and  judgment  is  rendered  thereon, 
to  which  a  writ  of  error  is  obtained,  the  appellate 
court  will  look  to  the  proceedings  on  both  trials, 
and  if  the  court  below  erred  in  setting  aside  the 
first  verdict,  the  appellate  court  without  considering 
the  subsequent  proceeding's  in  the  case  will  reverse 
the  Judgment  and  enter  final  judgment  on  the  first 
verdict.  Pleasants  v.  Clements,  2  Leigh  474;  Knox 
V.  Garland.  2  Call  241:  Briscoe  v.  Clarke,  1  Rand.  218; 
Tyler  v.  Taylor,  21  Gratt.  700." 

For  the  above  proposition,  see  the  principal  case 
cited  and  approved  in  the  following  cases:  Hudglns 
V.  Simon,  04  Va.  Ml.  27  S.  E.  Rep.  006;  Jones  v.  Old 
Dom.  Cotton  Mills,  82  Va.  140. 


lor,  several  thousand  dollars.  Tyler  was 
owner  of  a  vessel  called  the  H.  W.  Tyler, 
which  was  lost  at  sea,  and  had  been  insured 
in  several  insurance  companies  in  the  city 
of  New  York,  for  the  aggregate  sum  of 
$10,000.  This  vessel  had  never  been  given 
in  by  Tyler  with  the  schedule  of  his  effects 
in  the  Bankrupt  court.  Upon  hearing  this. 
Griffin  went  to -the  city  of  New  York,  and 
there  commenced  legal  proceedings  for  the 
purpose  of  preventing  the  insurance  com- 
panies from  paying  over  the  insurance 
money  due  to  Tyler,  and  to  have  the  same 
appropriated  to  the  payment  of  his  debt 
against  Tyler  &  Taylor.  The  matter  was 
compromised  between  Griffin  and  Tyler, 
the  result  of  which  was,  that  Griffin  and 
Tyler  entered  into  a  written  contract  under 
seal,  by  which  Tyler  acknowledged  himself 
to  be  indebted  to  Griffin  in  the  sum  of 
$2,100,    for   the    payment    of    which 

702  Griffin  agreed    to   wait  *until  the  in- 
surance money  upon   said    vessel  was 

paid;  provided  the  said  Tyler  should  pay 
down  the  sum  of  $500  in  cash,  and  the  resi- 
due in  two  3'ears. 

In  April  1850,  an  action  was  instituted  on 
said  covenant  by  Griffin  against  Tyler,  and 
a  judgment  recovered  against  Tyler  for  the 
sum  of  $1,600,  with  interest  from  the  6th  of 
January  1848.  In  October  1859,  Hiram  W. 
Tyler  brought  his  suit  in  the  Circuit  court 
of  the  city  of  Richmond  (an  action  on  the 
case),  against  William  Taylor,  in  which  he 
seeks  to  recover  of  said  Taylor  one-half  of 
the  money  which  he  had  paid  to  Griffin ; 
under  an  alleged  agreement  that  Taylor 
promised  to  pay  one-half  of  whatever 
amount  Tyler  might  pay  to  Griffin.  The 
defendant  pleaded  non-assumpsit  and  non- 
assumpsit  within  five  years.  Upon  the  trial 
of  this  suit,  to  wit:  on  the  19th  of  Novem- 
ber 1860,  the  jury  found  for  the  plaintiff  on 
the  issues  joined,  and  assessed  his  damages 
at  $800,  and  allowed  interest  on  the  same 
from  the  6th  of  January  1848.  This  verdict, 
however,  was  set  aside  by  the  court,  and  a 
new  trial  awarded.  At  the  second  trial  the 
parties  agreed  to  waive  a  trial  by  jury,  and 
submit  the  whole  case  upon  the  law  and  the 
facts  to  the  decision  of  the  court ;  and  the 
said  court  was  of  opinion  '^thatthe  plaintiff 
has  not  shown  himself  entitled  to  recover 
anything  in  this  cause  against  the  defend- 
ant;'* and  accordingly  rendered  judgment 
against  the  plaintiff  for  costs.  It  is  from 
this  judgment  that  a  writ  of  error  has  been 
awarded  to  this  court. 

There  having  been  two  trials  in  the  Cir- 
cuit court,  this  court  will  look  to  the  record 
of  the  proceedings  in  both  trials,  and  if  the 
said  Circuit  court  erred  in  setting  aside  the 
verdict  of  the  jury,  that  is  an  error  for 
which  this  court,  without  considering  the 
subsequent  proceedings  in  the  case,  will 
reverse  the  judgment  rendered  for  the  de- 
fendant upon  the  second  trial,  and  enter 
final  judgment  upon  the  verdict  of  the  jury 
in  favor  of  the  plaintiff  at  the  first  trial. 
Pleasants    v.  Clements,  2   Ircigh  474; 

703  *Briscoe  v.  Clarke,  1  Rand.  213;  Knox 
V.  Garland,  2  Call  241. 
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Upon  the  first  trial  the  plaintiff  excepted 
to  certain  instructions  given  by  the  court, 
which  were  in  the  following-  words:  1. 
''That  in  order  to  entitle  the  plaintiff  to 
recover  in  this  cause,  the  jury  must  be  sat- 
isfied from  the  evidence,  that  the  defend- 
ant, Taylor,  agreed  with  and  promised  H. 
W.  Tyler  to  pay  him  the  moiety  of  the  debt 
due  to  Griffin,  if  he  (Tyler)  paid  Griffin 
the  whole  of  it ;  and  that  such  promise  was ! 
an  express  and  unequivocal  one ;  and  they 
must  be  further  satisfied,  from  the  evidence, 
that  the  said  Tyler  afterwards,  in  pursuance 
of  such  agreement,  paid  the  said  debt  to 
Griffin.  2.  That  even  though  the  jury  shall' 
be  satisfied  from  the  evidence,  that  such 
payment  was  made  as  specified  in  the  fore- 
going instruction,  still  to  enable  the  plain- 
tiff to  recover  on  the  second  plea  in  the 
cause,  they  must  be  further  satisfied  that 
such  payment  was  made  within  five  years 
next  before  the  institution  of  the  suit." 
The  second  instruction  was  not  objected 
to,  but  a  bill  of  exceptions  filed  to  the  first 
only. 

We  are  of  opinion  that  the  Circuit  court 
did  not  err  in  giving  the  said  first  instruc- 
tion ;  but  that  it  very  correctly  and  clearly 
expounded  the  law  of  the  case  as  applied  to 
the  facts.  It  is  unquestionably  true,  upon 
well  settled  legal  principles,  that  Taylor 
could  not  be  held  responsible  to  Tyler,  for 
a  moiety  of  debt  which  he  (Tyler)  owed  and 
had  paid  to  Griffin,  except  upon  a  distinct 
and  specific  promise,  and  unequivocal 
agreement  to  pay  one-half  of  the  same,  in 
pursuance  of  which  agreement  and  promise 
Tyler  had  paid  Griffin.  It  is  shown  from 
the  certificate  of  facts  signed  by  the  judge, 
that  the  debt  which  Griffin  had  recovered 
against  Tyler,  was  upon  a  covenant  between 
Tyler  and  Griffin,  to  which  Taylor  was  no 
party.  Tyler  and  Taylor  were  both  dis- 
charged bankrupts,  and  there  was  no  legal 
obligation  upon  them  to  pay  any  part 
704  of  the  balance  due  to  Griffin  *remain- 
ing  after  the  administration  of  their 
assets  by  the  court  of  bankruptcy. 

The  covenant  between  Tyler  and  Griffin 
was  entered  into  by  Tyler  for  the  purpose 
of  releasing  from  an  attachment  certain 
insurance  money  in  the  hands  of  insurance 
companies  in  New  York,  for  the  loss  of  a 
vessel  which  was  the  property  of  Tyler,  and 
not  the  partnership  property  of  Tyler  and 
Taylor,  and  which  vessel  was  not  included 
in  the  schedule  of  Tyler.  Taylor  was  in  no 
manner  interested  in  this  fund,  and  it  can- 
not be  said  that  the  debt  growing  out  of 
that  covenant  was  paid  by  Tyler,  in  pursu- 
ance of  any  understanding  or  agreement 
that  Taylor  would  pay  him  one-half  of  the 
amount  which  he  paid  Griffin.  So  far  from 
paying  it  in  pursuance  of  any  such  agree- 
ment or  promise,  it  was  paid  in  pursuance 
of  his  own  covenant  with  Griffin,  which 
was  enforced  by  a  judgment  of  the  court, 
and  grew  out  of  transactions  to  which  Tay- 
lor was  no  party,  and  was  in  no  wise  con- 
cerned. It  is  true  that  Griffin  says  in  his 
testimony,  that  Taylor  had  frequently  said 
that    though   discharged  as  a  bankrupt,  he 


felt  in  honor  bound  to  pay  the  balance  due 
to  him  from  the  firm  of  Tyler  &  Taylor ; 
and  that  they  had  some  negotiations  on  the 
subject,  when  Taylor  proposed  to  execute 
his  note  to  Griffin  for  one-half  of  the  debt 
due  from  the  firm,  provided  Tyler  would 
execute  his  note  for  the  other  half.  He  also 
states  that  after  he  had  obtained  the  cove- 
nant from  Tyler  under  the  circumstances 
referred  to  above,  that  Taylor  frequently 
said  to  him,  that  he  must  sue  Tyler  upon 
the  covenant,  and  that  he  would  settle  with 
Tyler;  and  that  he  often  said  he  felt  him« 
self  honorably  bound  for  one-half  of  what 
the  firm  owed  to  Griffin.  But  there  is 
nothing  in  the  certificate  of  fac\s,  to  show 
that  Taylor  ever  made  any  specific  or  ex- 
press promise  to  Tyler,  or  for  his  benefit, 
to  pay  one-half  of  the  debt  which  Tyler  had 
covenanted  to  pay  Griffin,  or  that  the 
70S  said  covenant  *was  entered  into,  or 
the  money  paid  under  it  in  pursuance 
of  any  such  promise  or  agreement. 

We  are,  therefore,  of  opinion,  that  the 
verdict  of  the  jury  was  manifestly  contrary 
to  the  evidence,  as  well  as  to  the  law  of 
the  case  as  expounded  by  the  court  in  the 
said  first  instruction,  and  that  the  said 
Circuit  court  did  not  err  in  setting  aside 
the  verdict  of  the  jury  and  awarding  a  new 
trial. 

And  the  court  is  further  of  opinion,  that 
the  said  Circuit  court  did  not  err  upon  the 
second  trial  (in  which  a  jury  was  waived, 
and  the  matters  of  law  and  fact  submitted 
to  the  court),  in  rendering  a  judgment  for 
the  defendant. 

In  this  last  trial  both  of  the  parties,  Tay- 
lor and  Tyler,  testified  in  the  case,  and 
Griffin  (the  principal  witness  in  the  former 
trial)  being  dead,  evidence  was'  heard  of 
his  testimony  previously  given.  In  this 
trial  we  have  no  certificate  of  facts,  but  the 
whole  of  the  evidence  is  spread  upon  the 
record.  It  is  conflicting  and  contradictory, 
and  presents  the  case  certainly  in  no  better 
light,  for  the  plaintiff,  than  the  former 
trials;  but  if  it  did,  the  evidence  and  not 
the  fact»  being  certified  to  this  court,  and 
that  evidence  being  conflicting  and  contra- 
dictory, this  court  would  not  interfere  with 
the  judgment  of  the  court  below,  which  had 
the  witnesses  before  it,  heard  them  speak, 
and  could  better  weigh  the  evidence  and 
judge  of  the  credibility  of  the  witnesses. 
We  are,  therefore,  of  opinion  that  the  judg- 
ment of  the  said  Circuit  court  of  the  city  of 
Richmond  should  be  affirmed. 

Judgment  affirmed. 


706       *Richardson  V.  Davis  and  Wife. 
January  Term,  1872,  Richmond. 

Insurance  Policies— Conveyance  by  Deed  of  Trust— Cese 
mt  Ber.— S  makes  an  assignment  of  a  policy  of  in- 
surance on  his  life  to  R,  for  tlie  benefit  of  the  wife  of 
S  and  her  children.  A  few  days  after,  he  conveys 
the  same  policy  to  R  in  trust  for  his  wife  and  her 
children  by  him;  but  if  she  died  without  children, 
the  principal  to  be -paid  to  S's  children  by  his  first 
wife.    The  widow  of  S  and   her  infant   son  file 
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a  biU  a-jatnat  R,  clalmlmr  the  Insurance  money 
under  the  assiirnment    R  answers,  and  says  he 
has   acted  under  the  deed  of  trust,  and  Insists 
that  the  children  of  S  by  his  flrst  wife,  are  neces- 
sary parties.    There  Is   a  decree  on  the  merits 
aflrainst  R,  and  he  appeals.    Hbld  : 
Same— Same— NeccMftry    Partlea-AppeUato  Prac- 
tice.*—The  children  of  S  by  his  flrst  wife  are  nec- 
essary parties  :  and   the    appellate   court  will 
reVtff^  the  decree  for  this  error,  without  pass- 
ing upon  the  merits. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Richmond,  brought  in 
January  1869,  by  Thomas  H.  Davis  and 
Sarah  Jane,  his  wife,  and  I^ewis  James 
Smith,  an  infant  by  said  Davis,  as  his 
next  friend,  against  Wm.  Holt  Richardson, 
to  recover  the  amount  of  a  policy  of  insur- 
ance on  the  life  of  Wm.  J.  Smith,  a  former 
husband  of  Mrs.  Davis.  The  plaintiffs 
claimed  under  an  assignment  of  the  policy 
made  on  the  23d  of  April  1858,  to  Richard- 
son in  trust  for  the  benefit  of  Mrs.  Smith 
and  her  children,  of  whom  the  plaintiff, 
I^ewis  James  Smith,  was  the  only  one. 

^Chancery  Practice— Partlea.— In  Simon  y.  Ellison, 
90  Va.  168.  ITS.  E.  Rep.  486,  the  court  said:  "Upon 
plain  principles  he  whose  rights  are  to  be  affected 
by  any  proceedinir  sl^ould  be  before  the  court,  and 
have  an  opportunity  to  be  heard.  Otherwise  he  is 
not  bound  by  the  decree.  Clark  v.  Long,  4  Rand. 
4&8:  Riehardton  v.  Davis  and  Wi/«,  Si  OratU  709; 
Armeiitr<nit'8'«x'or  V.  OHjbons.  850ratt  3876:  Bar- 
ton's  Ch.  Pr.  p.  219,  vol.  1.  sec.  74;  Collins  v.  Lofltus 
&  Co..  10  Leiffh  6;  Commonwealth  v.  Ricks,  1  Gratt 
416;  McDaniel  v.  Baskervllle,  13  Gratt.  828;  Story's 
Eq.  PI.  %%  207.  210;  Pltzffibbon  v.  Barry,  78  Va.  756; 
Stovall  ▼.  Border  Grange  Bank,  78  Va.  188." 

And  in  Lynchburff  Iron  Co.  v.  Tayloe,  79  Va.  675, 
the  court  said:  "In  this  state  it  must  be  regarded 
as  settled  law,  that  in  every  case  of  a  bill  in  equity 
asking  relief  for  the  plaintiff  as  assignee  of  the 
rights  of  another,  the  assignor  must  be  made  a 
party  to  the  cause,  and  the  assignment  ought  to  be 
shown  and  proved,  though  the  fact  be  not  denied, 
nor  proof  of  it  called  for  in  the  answers.  See  the 
opinion  of  JUDGB  Scott  in  the  case  of  ^Corbin  v. 
Emmerson,  10  Leigh  668;  Sheppard'sEx'or  v.  Starke, 
8  Munf.  89;  Armentrout  v.  Gibbons,  25  Gratt  876; 
Sichardson  v.  Dmis,  31  QraU.  710;  McKinnle  v. 
Rutherford.  1  Dev.  and  Bat  16;  Cathcart  v.  Lewis, 
1  Ves..  Jr.,  tupra;  Ray  v.  Fenwlck,  8  Brown's  Ch.  26: 
Tennent's  Heirs  v.  Patton,  6  Leigh  196." 

In  Moorman  v.  Arthur,  90  Va.  478, 18  S.  E.  Rep.  869, 
the  court  said :  "I  do  not  understand  that  the  doc- 
trine of  representation  applies  in  Virginia  between 
trustees  and  eestui  one  trust,  so  as  to  hold  the  latter 
concluded  by  decrees  in  cases  in  which  the  trustee 
is  a  party,  but  the  cestui  oue  trust  is  not  (Sand's 
Suit  in  Bq.,  page  197;  Richardson  v.  Davis  and  Wife 
21  Gratt  706.)" 

Same— Same— Appellate  Court.— In  Baker  v.  Oil 
Tract  Company,  7  W.  Va.  458.  the  court  said:  "The 
appellate  court  will  reverse  a  decree  for  the  want 
of  necessary  parties,  though  the  objection  was  not 
taken  in  the  court  below.  Taylor's  Adm'r  v. 
Spindle.  2  Gratt  44;  Jameson's  Adm'r  v.  Deshlelds, 
8  Gratt  4;  BieharOsonv.  Davis  and  Wife, 21  Gratt.  706." 

See  principal  case  distinguished  in  Fitzgibbon  v. 
Barry.  78  Va.  764. 


The  defendant  in  his  answer  says,  that 
he  acted  in  receiving  the  money  under  a 
deed  of  trust  executed  to  him  on  the  6th  of 
July  1858,  in  favor  of  Mrs.  Smith  and  her 
children,  by  Wm.  J.  Smith,  her  then  hus- 
band ;  and  in  the  event  of  her  children  dy- 
ing under  age  without  children,  the  money 
should  go  to  his  children  by  a  former 

707  *marriage;    and    he     sets    out    their 
names  and  residence,  and  insists  they 

shall  be  mpde  parties  to  the  suit.  He  says 
he  never  acted  under  the  assignment,  and 
has  no  recollection  of  ever  having  seen  the 
jpolicy  until  after  the  execution  of  the  deed 
^of  trust. 

As  the  case  went  oflP  on  the  question  of 
parties,  it  is  unnecessary  to  state  the  dif- 
ferent questions  made  and  decided  in  the 
cause.  There  was  a  decree  against  the  de- 
fendant in  favor  of  the  plaintiffs,  Davis 
and  wife,  for  one-half  of  the  amount  of  in- 
surance, and  in  favor  of  the  infant  plaintiff 
for  the  other  half.  And  thereupon  Richard- 
son applied  to  this  court  for  an  appeal, 
which  was  allowed.  The  acts  are  suflB- 
ciently  stated  in  the  opinion  of  the  court. 

Griswold,  for  the  appellant. 

Neeson,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

A  bill  in  chancery  was  exhibited,  in  the 
Circuit  court  of  Richmond  city,  by  the  ap- 
pellees, and  I#ewis  James  Smith,  an  infant, 
who  sued  by  his  next  friend,  against  the 
appellant,  to  recover  a  trust  fund,  which 
they  allege  is  in  his  hands  as  trustee,  and 
belongs  to  the  female  plaintiff,  and  the  said 
Lewis  James  Smith,  her  child,  in  equal 
moieties.  They  claim  $2,229.58,  the  amount 
received  by  the  appellant,  on  a  life  policy 
issued  by  the  Mutual  Benefit  Lrife  Insurance 
Company  of  Newark,  New  Jersey,  insuring 
the  life  of  William  J.  Smith,  with  interest 
thereon,  by  virtue  of  an  assignment  in  the 
following  words:  **B*or  value  received,  I  do 
hereby  assign,  transfer  and  set  over  unto 
William  Holt  Richardson,  trustee,  the  above 
named  policy  of  insurance,  and  all  sum  or 
sums  of  money,  interest,  benefit  and  ad- 
vantage whatsoever,  now  due  or  hereafter 
to  arise,  or  to  be  had  or  made  by  virtue 
thereof;  to  have  and  to  hold  unto  the  said 
William  Holt  Richardson,  trustee,  for 

708  *the  benefit  of  my   wife,   Sarah  Jane 
Smith,  and  her  children.     In  witness 

whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  23d  day  of  April,  one  thousand 
eight  hundred  and  fifty-eight. 

[Signed],  Wm.  J.  Smith." 

The  appellant  admits  the  receipt  of  the 
money,  but  denies  that  he  received  it  under 
that  assignment.  If  there  was  such  an 
assignment  he  says  he  never  accepted  it, 
or  acted  under  it.  He  alleges  that  he  re- 
ceived said  trust  fund  by  virtue  of  a  deed 
of  trust  executed  to  him  by  said  Wm,  J. 
Smith,  and  acknowledged  by  said  Smith  on 
the  21st  of  June  1858,  and  which  was  exe- 
cuted and  acknowledged  on  his   part  on  the 
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6th  of  July  1858 ;  and  which  is  in  the  fol- 
lowing words:  **Know  all  men  by  these 
presents  that  I,  William  J.  Smith,  of  the 
city  of  Richmond,  for  and  in  consideration 
of  the  love  and  affection  I  have  for  my 
wife,  Sarah  Jane  Smith,  and  her  children 
by  her  intermarriage  with  me,  now  born, 
or  hereafter  to  be  bom,  do  grant,  assign, 
transfer  and  set  over,  unto  William  Holt 
Richardson,  of  the  said  city,  the  life  policy 
(No.  5,858),  granted  by  the  Mutual  Benefit 
I^ife  Insurance  Company  of  Newark,  New 
Jersey,  to  the  said  William  J.  Smith,  in 
which  the  said  company  do  assure  the  life 
of  said  Smith,  in  the  amount  of  twenty-five 
hundred  dollars,  upon  the  conditions  in  the 
said  policy  set  forth.  The  said  policy  was 
assigned  by  the  said  Smith  to  the  said 
Richardson,  as  trustee  for  the  benefit  afore- 
said, by  an  assignment  bearing  date  the 
23d  of  April  1858,  with  the  consent  of  the 
said  company,  bearing  date  the  26th  of 
April  1858;  this  assignment  is  now  made 
in  aid  of  the  first  assignment,  and  out  of 
abundant  caution,  and  ostensibly  for  the 
purpose  of  being  placed  upon  record,  by 
which  the  said  Smith  conveys  in  trust  to 
the  said  Richardson,  as  aforesaid,  the  above 
named  policy  of  insurance,  and  all  sum  or 
sums  of  money,  interest,  benefit,  and  ad- 
vantage whatsoever  now  due,  or  hereafter 
to    arise,    or    to  be   had  or  made  by  virtue 

thereof;  but  it  is  the  desire  and  in- 
709      tention  of  said  Smith,  by  these  *as- 

signments,  that  in  the  event  of  the 
death  of  his  said  wife  and  her  children  by 
him,  the  children  dying  under  age  and 
without  children,  that  the  said  trustee  is  to 
convey  the  principal  money  recovered  from 
the  said  company  to  the  children  of  said 
Smith,  by  his  first  marriage,  in  equal  por- 
tions." Signed  and  sealed  by  '*Wm.  J. 
Smith  and  Wm.  Holt  Richardson."  He 
alleges  that  in  all  his  acts  as  trustee,  he 
acted  under  the  authority  of  and  in  dis- 
charge of  the  trusts  of  this  deed  alone, 
which  he  construes  to  invest  in  the  female 
complainant  a  life  estate  alone  in  the  said 
fund,  with  the  remainder  to  such  of  her 
children  by  said  Smith  as  survived  her, 
and  in  the  event  of  the  death  of  her  child 
or  children  under  age,  and  without  chil- 
dren, to  go  to  Wm.  J.  Smith's  children  by 
the  first  marriage  in  equal  portions.  He 
claims  also  to  have  invested  the  fund  or  a 
large  portion  of  it  in  Confederate  securities, 
in  which  he  ought  to  be  protected.  And 
he  insists  that  the  children  of  William  J. 
Smith,  by  his  first  marriage,  should  be  made 
parties;  and  gives  their  names  and  resi- 
dences. They  were  not  made  parties,  and 
upon  that  ground,  it  is  insisted  that  the 
decree  is  erroneous. 

Were  they  necessary  parties?  They  are 
interested  contingently  in  the  establishment 
of  the  deed  of  trust.  Should  that  contin- 
gency happen — if  this  decree  is  not  binding 
on  them,  not  being  parties,  what  is  there 
to  prevent  the  assertion  of  their  claim  under 
the  deed  of  trust  against  the  trustee?  If 
this  decree  is  not  binding  on  them  it  could 
not  be  pleaded  by  the  trustee  in  bar  of  their 


demand  or  relied  on  for  his  protection.  In 
Clark  V.  Long,  4  Rand.  452,  J.  Carr,  in 
delivering  the  opinion  in  which  the  other 
judges  concurred,  says:  **It  is  the  constant 
object  of  courts  of  equity"  to  do  complete 
justice  by  deciding  and  settling  the  rights 
of  all  persons  interested  in  the  subject  of 
the  suit,  so  as  to  make  the  performance  of 
the  order  of  the  court  perfectly  safe  to  all 
those  who  are  compelled  to  ob^y  it,  and  to 
prevent    future   litigation,     f^or   this 

710  purpose  all  persons  materially  *inter- 
est^  ought  to  be  parties,  plaintiffs  or 

defendants,  however  numerous  they  may 
be,  that  a  complete  decree  may  be  made  be- 
tween them."  If  this  decree  is  not  binding 
upon  the  children  of  Smith  by  his  first  mar- 
riage, who  have  clearly  a  material  interest 
under  the  deed  of  trust,  which  the  trustee 
acknowledges,  and  under  which  he  professes 
to  have  acted,  can  it  be  said  to  be,  in  the 
language  of  J.  Carr,  perfectly  safe  for  the 
trustee  who  is  compelled  to  obey  it?  Is  it  a 
complete  decree  between  all  the  parties  ma- 
terially interested?  It  is,  if  it  is  binding 
upon  the  children  by  the  first  marriage; 
otherwise  it  is  not. 

In  Collins  v.  Lofftus  &  Co. ,  10  Leigh,  5, 
and  of  the  Commonwealth  v.  Ricks,  1  Gratt. 
416,  decided  by  this  court,  it  was  held  that 
cestuis  que  trust,  not  being  parties,  are  not 
bound  by  the  decree.  In  the  first  of  these 
cases,  a  testator  bequeathed  property  to 
trustees  for  the  benefit  of  his  daughter.  In 
a  suit  by  creditors  of  the  testator  against 
the  trustees,  the  court  decreed  that  the  prop- 
erty should  be  subjected  to  the  payment  of 
the  debt.  It  was  held  that  the  decree  was 
not  binding  upon  the  daughter,  she  not 
having  been  a  party  to  the  suit.  Tucker, 
P.,  in  delivering  his  opinion,  in  which  the 
other  judges  concurred,  says:  **At  law, 
indeed,  the  trustee  is  the  proper  party  de- 
fendant;  but  in  equity  no  decree  can  be  ren- 
dered affecting  the  rights  of  the  cestuis  que 
trust  unless  he  is  a  party ;  for  it  is  a  funda- 
mental principle  in  the  court  that  all  par- 
ties, however  remotely  concerned  in  interest, 
must  be  before  it  or  no  decree  can  be  made 
to  bind  them.  This  is  particularly  the  case 
as  to  cestuis  que  trust,  since  the  trustee  is 
a  mere  nominal  party,  and  the  real  bene- 
ficial interest  is  in  the  cestuis  que  trust." 
In  the  other,  the  case  of  the  Commonwealth 
V.  Ricks,  supra,  it  was  held  that  a  decree 
against  a  trustee  subjecting  property  which 
had  been  conveyed  to  him  for  the  benefit  of 
creditors  of  the  grantor,  was  not  binding 
upon  them — the  cestuis  que  trust — they  not 
having     been     t>arties    to    the    suit. 

711  *In  these  closes,  it  will  be   observed, 
the  trustees  had  no  interest  adverse  to 

the  cestuis  que  trust,  whose  interests  they 
represented.  We  are  aware  that  a  different 
rule  has  prevailed  in  other  states;  as  in 
New  York,  in  the  case  of  Rogers,  &c.  v. 
Rogers,  Ac,  3  Paige  R.  379;  and  see  Van 
Vechten,  Ac.  v.  Terry,  Ac,  2  Johns.  Ch. 
R.  197.  Yet  it  seems  to  have  been  adopted 
by  this  court,  as  stated  in  the  cases  above 
cited.  We  would  not  say  there  is  no  case 
in  which  the  cestui  que   trust  is  not  bound 
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by  the  decree  where  he  was  not  a  party ; 
but  in  the  case  in  hand  the  trustee  in  one 
important  aspect  of  his  defence,  in  which 
he  claims  to  have  invested  the  fund,  occu- 
pies a  position  adverse  to  the  cestuis  que 
trust  both  under  the  deed  and  the  assign- 
ment, and  therein  cannot  be  said  to  repre- 
sent their  interests.  Without,  therefore, 
prescribing  any  iized  rule  upon  this  subject, 
we  are  of  opinion  that  in  this  case,  in  order 
to  a  complete  decree,  which  would  prevent 
future  litigation,  and  protect  the  rights  of 
the  trustee,  the  children  of  Wm.  J.  Smith 
by  his  first  marriage  should  have  been  made 
parties.  This  court  has  been  reluctant, 
when  a  cause  has  been  proceeded  in  to  a 
final  decree,  to  undo  all  that  has  been  done 
because  of  a  failure  to  make  certain  persons 
defendants  who,  strictly  speaking,  ought  to 
have  been  parties.  Yet  there  are  many 
cases  where  it  has  reversed  the  decree,  and 
sent  the  cause  back  for  want  of  proper  par- 
ties. A  recent  important  case  decided  by 
this  court,  the  case  of  White  v.  Humes,  not 
reported,  is  an  example.  In  this  case  the 
objection  was  pointedly  made  in  the  lower 
court,  and  we  are  of  opinion,  for  the  rea- 
sons given,  without  deciding  any  questions 
raised  upon  the  merits,  which  would  be 
premature,  that  there  is  error  in  the  decree 
in  not  requiring  the  plaintiff  to  amend  his 
bill  and  make  the  children  of  Wm.  J.  Smith, 
by  his  first  marriage,  parties  defendants, 
and  that  the  same  must  upon  that  ground 
he  reversed. 

Decree  reversed. 
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^Bird's  Committee  v.  Bird. 

January  Term,  187S.  Richmond. 


I.  Cooiinittee  of  Lunatic— Who  Must  5tte.*— Where 
there  is  a  committee  of  a  lunatic,  every  suit  re- 
specting the  person  or  estate  of  the  lanatlc.  must 
be  in  the  name  of  the  committee. 

a.  Same— Suit  by  Next  Friend.- But  where  no  com- 
mittee of  a  lunatic  has  been  appointed,  or  where 
the  committee  appointed  has  been  removed,  or  a 
committee  has  interests  adverse  to  the  lunatic 
a  suit  may  be  brought  in  the  name  of  the  lunatic, 
by  his  next  friend  approved  by  the  court 

3.  Same— Same— No  Previous  Sanction  of  Court.— If  a 
suit  is  brought  in  the  name  of  a  lunatic  by  her 
next  friend  without  the  sanction  of  the  court, 
airainst  her  former  committee,  who  has  been  re- 
moved, for  an  account,  and  he  objects  to  the  par- 

^Committee  of  Lunatic— Who  Must  Sue.— The  propo- 
sition laid  down  in  the  flrat  headnote  in  the  principal 
case,  that  where  there  is  a  committee  of  a  lunatic, 
every  suit  respecting  the  person  or  estate  of  the 
lunatic  must  be  in  the  name  of  the  committee.  Is 
quoted  with  approval  in  Hintou  v.  Bland,  81  Va.  SOI, 
the  court  sayiner:  "Under  this  statute  (i.  e.  sec.  48,  ch. 
32  of  the  Code  1873).  it  was  held  in  Bird  v.  Bird.  21 
Gratt.  712.  and  in  Cole  v.  Cole,  28  Oratt.  365,  that  a  suit 
on  behalf  of  a  lunatic  respecting  his  person  or  estate 
must  be  in  the  name  of  the  committee,  if  there  be 
one.  And  such,  it  would  seem.  Is  the  general  rule 
independently  of  statute."  See  also,  the  principal 
case  cited  in  Knlsrht  v.  Watts,  26  W.  Va.  207  and  218. 


ties,  the  court  may  malce  an  order  for  tlie  cause  to 
proceed  in  the  name  of  the  lunatic  by  some  flt 
person  as  her  next  friend,  if  the  one  named  In  the 
bill  is  not  such  a  one;  or  the  court  may  direct 
the  appointment  of  a  committee,  and  the  amend- 
ment of  the  bill,  by  making  such  committee  a 
co-plaintifC  or  defendant  in  the  suit. 

4.  Same— Same— Same— Objection  In  Lower  Coartt— 
In  such  a  case,  if  the  defendant  does  not  make  the 
objection  in  the  court  below,  and  there  is  an  ac- 
count and  decree  against  him,  the  appellate  court 
will  consider  that  he  has  waived  the  objection: 
and  will  not  reverse  the  decree  on  tbat  accounL 

5.  Same— Retention  of  Funds— Scaling;.— In  183ft.  the 
committee  of  a  lunatic  receives  her  estate,  which 
consists  principally  of  money,  and  he  does  not  in- 
vest it  but  retains  it  in  his  own  hands.  During 
the  war  he  pays  her  expenses  in  Confederate 
money.  These  payments  are  to  be  scaled  as  of  the 
date  of  payment, 

6.  5ame—CommUslon— Interest— Where  a  committee 
of  a  lunatic  is  charged  in  his  account  with  the 
annual  interest  on  money  of  the  lunatic  in  his 
hands,  he  is  entitled  to  his  commission  upon  such 
interest 

7.  Same— Interest  Charged  on  Interest— Case  at  Bar.— 
Whatever  may  be  the  correct  general  rule,  under 
the  circumstances  of  this  case,  interest  abould 
not  be  changed  upon  interest 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Hanover  county,  broueht  in 
713  February  1867  by  Ariadne  P.  *Bird, 
a  lunatic,  by  her  next  friend,  Thomas 
R.  Bird,  against  Patrick  H.  Price,  the  late 
committee  of  the  plaintiff,  to  surcharg^e  and 
falsify  the  accounts  of  said  committee  set- 
tled by  a  commissioner  of  the  County  court 
of  Hanover,  by  which  he  had  been  ap- 
pointed, extending  from  May  31st,  1860,  to 
March  31st,  1865. 

Price  answered  the  bill,  and  the  accounts 
were  referred  to  a  commissioner,  who  made 
a  report,  by  which  he  reported  to  be  doe  to 
the  plaintiff,  from  the  defendant,  on  the 
28th  of  August  1866,  when  the  powers  of 
the  committee  were  revoked,  the  sum  of 
nine  hundred  and  eighty-nine  dollars  and 
forty  cents.  To  this  report  the  defendant 
filed  five  exceptions. 

It  appears  that  the  accounts  of  the  com- 
mittee had  been  settled  up  to  May  31st,  1860, 
when  a  balance  was  reported  against  him 
of  $589.79  of  principal,  and  $224.98  of  inter- 
est ;  and  there  was  no  question  as  to  the 
correctness  of  this  report.  The  commis- 
sioner in  his  report  charges  the  committee 

tCommlttee  of  Lnnatlc— Salt  by  Next  Priead— No  Pre- 
vious Sanction  of  the  Conrt— Objection  la  Lower  Coart. 

—The  proposition,  that  if  the  defendant  does  not 
make  an  objection  in  the  court  below,  to  the  suit 
brought  In  the  name  of  the  lunatic  by  her  next 
friend,  and  there  is  an  account  and  decree  against 
him,  the  appellate  court  will  consider  that  he  has 
waived  his  objection,  and  will  not  reverse  the  decree 
on  that  account,  is  followed,  in  the  case  of  Cole  v. 
Ck)le,  28  Oratt.  871,  the  principal  case  beluc  cited  as 
authority. 

See  the  principal  case  cited  and  distinguished  in 
Barton  v.  Bowen,  27  Gratt.  850:  Taylor  v.  Liancaster, 
33  Gratt  21.  See  also,  fool-nott  in  Griff ler  v.  Alexan> 
der.  83  Gratt.  674. 


998 


21  GRATT. 


Bird's  Committbb  v.  Bird. 


714,716,716 


with  the  whole  as  an  interest-bearing  fund. 
In  the  years  1862  and  subsequently,  he  de- 
ducts the  expenses  of  the  year  from  the  in- 
terest and  profits;  and  the  balance,  being 
scaled  at  the  end  of  the  year,  is  charged  to 
the  committee  as  principal;  and  no  com- 
missions are  allowed  on  the  interest  charged 
in  the  year.  The  failure  to  allow  commis- 
sions on  the  interest  charged,  is  the  subject 
of  the  first  exception. 

On  the  31st  of  May  1864,  there  is  a  bal- 
ance of  $31.55  of  interest  and  profits  over 
expenses,  and  this  is  scaled  as  of  that  date 
at  16.66  for  one  of  gold ;  and  this  reduced 
to  United  States  currency,  at  one  for  1.50, 
gave  $2.43;  with  which  the  committee  is 
charged.  This  is  the  subject  of  the  second 
exception ;  in  which  it  is  insisted  the  scal- 
ing should  have  been  at  22.05  for  gold.  On 
the  1st  of  January  1865,  the  committee  is 
credited  with  $1,083.57  Confederate  money, 
over  the  interest  and  profits  of  that  year ; 
which  is  scaled  by  the  commissioner 
714  *at  57.50  for  one  of  gold,  and  this  is 
reduced  to  United  States  currency  at 
one  for  two;  and  the  committee  is  credited 
with  $37.68.  This  is  the  subject  of  the  third 
exception ;  and  it  is  objected  that  by  this 
mode  of  scaling,  the  committee  is  allowed 
but  $22.32  in  gold  for  his  expenditures  from 
March  1863  to  March  30,  1865,  which  included 
two  years'  board  and  clothing  of  the  luna- 
tic, which  upon  the  evidence  was  worth 
$150  a  year  in  good  money;  and  the  com- 
missions allowed  is  $24,  which  reduced  at 
the  same  rate  is  forty  cents  for  his  care, 
labor  and  responsibility  for  one  year.  The 
account  is  brought  down  to  August  28th, 
1866,  when  the  powers  of  the  committee 
were  revoked,  and  the  interest  charged  as 
principal.  And  this  is  the  subject  of  the 
fourth  exception ;  on  the  ground  that  the 
dealings  of  the  committee  had  ceased  March 
31st,  1865.  And  the  fifth  exception  is  be- 
cause the  interest  is  aggregated  with  the 
principal,  and  interest  is  charged  upon  in- 
terest. 

The  cause  came  on  to  be  heard  on  the  3d 
day  of  October  1868,  when  the  court  over- 
ruled the  first,  third  and  fifth  exceptions, 
and  sustained  the  second ;  and  also  being 
of  opinion  that  after  the  31st  day  of  March 
1866,  interest  should  be  no  longer  com- 
pounded against  the  committee,  sustained 
the  fourth  exception  to  that  extent;  and 
fixing  the  amount  due  from  the  committee 
at  $963.%,  with  interest  thereon  from  the 
31st  of  March  1866,  made  a  decree  in  favor 
of  the  plaintiff  against  Price,  the  commit- 
tee, for  that  amount.  Price  thereupon  ap- 
plied to  the  District  court  of  appeals  at 
Fredericksburg  for  an  appeal;  which  was 
allowed. 

.  In  January  1870,  the  cause  came  on  to  be 
heard  in  the  District  court,  when  that  court 
reversed  the  decree,  and  directed  the  Circuit 
court  to  enter  a  modified  decree,  as  follows : 
The  transactions  of  the  committee  in  his 
discharge  of  his  duties  shall  be  stated  on 
the  principle  governing  the  accounts  of 
guardian,  and  not  otherwise.  The  receipts 
and    disbursements    made     by     the     com- 


715  mi t tee  *shall  be  scaled  as  of  the  sev- 
eral dates  when  they  were  received  or 

made,  except  that  interest  shall  not  be  com- 
puted upon  interest,  from  this  decree 
Price  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Griswold,  for  the  appellant. 
Winn,  for  the  appellee. 

STAPLES,  J.  This  is  an  appeal  from  a 
decree  of  the  District  court  at  Fredericks- 
burg, reversing  a  decree  of  the  Circuit  court 
of  Hanover.  The  bill  was  filed  in  the  name 
of  the  appellee,  a  person  of  unsound  mind, 
suing  by  her  next  friend,  against  the  ap- 
pellant, her  former  committee.  The  object 
of  ^the  suit  was  a  settlement  of  the  accounts 
of  the  latter,  and  a  decree  for  such  sum  as 
might  appear  to  be  due. 

The  first  ground  of  objection  taken  in  the 
argument  here,  is  that  the  suit  was  improp- 
erly instituted  in  the  name  of  the  appellee ; 
inasmuch  as  a  lunatic  is  incompetent  to 
maintain  an  action,  except  through  the  in- 
tervention of  a  committee.  The  bill  was 
filed  in  January  1867 — a  decree  for  an  ac- 
count rendered — the  account  taken — excep- 
tions filed  and  considered — and  in  October 
1868,  a  final  decree  rendered.  During  all 
these  proceedings  this  objection  was  never 
suggested,  nor  was  it  mentioned  in  the 
petition  for  an  appeal  to  the  District  court ; 
and  now,  after  the  lapse  of  nearly  four 
years,  it  is,  for  the  first  time,  made  in  this 
court.  Every  rule  of  convenience  requires 
that  an  objection  for  want  of  parties  should 
be  made  at  an  early  stage  of  the  proceenings, 
that  the  expense  and  delay  of  a  fruitless 
investigation  and  hearing  may  be  avoided. 
It  is  true,  that  it  may  in  some  cases  be 
taken  for  the  first  time  in  an  appellate 
court ;  but  only  where  it  is  palpable  that  a 
necessary  party  is  wanting,  in  whose  ab- 
sence gross  injustice  may  be  done,  or  no 
final  adjudication  of  the  matters  in  contro- 
versy can  be  made.     Had   this  objec- 

716  tion  been  made  *in  the  Circuit  court, 
that  court  might  have  entered  an  order 

for  the  cause  to  proceed  in  the  name  of  the 
appellee,  by  some  fit  and  proper  person  as 
her  next  friend,  if  the  one  now  named  in 
the  record  was  found,  upon  investigation, 
to  be  unqualified ;  or  the  court  might  have 
given  direction  for  the  appointment  of  a 
committee,  and  the  amendment  of  the  bill 
by  making  such  committee  a  party  to  the 
suit  as  co-plaintiff  or  defendant.  The  rule 
relied  on  by  the  appellant,  is  for  the  secu- 
rity and  protection  of  the  lunatic  against 
the  voluntary  and  ofiicious  interference  of 
persons  unskilled  in  the  conduct  and  man- 
agement of  suits,  or  unfit  to  be  trusted  with 
the  funds  which  may  be  the  subject  of  a 
recovery.  It  is  also  for  the  protection  of 
the  defendant,  who  might  be  held  responsi- 
ble a  second  time  at  the  suit  of  the  com- 
mittee when  appointed.  So  far  as  the 
appellee  is  concerned,  her  estate  will  be 
made  perfectly  secure  by  an  order  for  the 
investment  of  the  fund  under  the  supervi- 
sion of  the  court,  or  for  the  appointment  of 
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a  committee,  to  whom  it  can  be  paid.  And 
as  to  the  appellant,  he  had  the  right  to 
waive  a  rule  intended  for  his  advantage,  as 
in  this  case  he  will  be  held  to  have  done, 
by  his  silence  and  acquiescence.  But 
whether  he  has  or  not,  there  can  be  no 
question  of  his  perfect  security  under  the 
decree  of  the  court  against  a  demand  from 
any  quarter. 

But  if  the  objection  had  been  taken  in 
limine,  it  ought  not  to  have  been  sustained. 
It  is  clear  when  there  is  a  committee,  that 
every  suit  respecting  the  person  or  estate  of 
the  lunatic  must  be  instituted  in  his  name. 
But  suppose  there  is  no  committee,  or,  as 
in  this  case,  the  demand  is  asserted  against 
a  committee  whose  powers  have  been  re- 
voked, and  who  is  charged  with  violating 
his  trust  and  converting  the  estate  to  his 
own  use.  Is  the  lunatic  without  remedy? 
It  is  said  that  another  committee  should  be 
appointed.     It  may  be  that   no  one   can  be 

found  willing  to  accept  the  office,  or 
717      that  the  condition  of  the   estate,  *or 

the  conduct  of  the  adverse  party,  re- 
quires the  utmost  promptness  in  the  insti- 
tution of  legal  proceedings.  Prior  to  the 
revisal  of  1819,  the  laws  authorized  the  ap- 
pointment of  committees  only  for  insane 
persons  ordered  to  be  confined  in  the  asylum ; 
and  even  then  the  powers  of  such  committees 
extended  only  to  suits  for  the  collection  of 
debts.  It  appears  to  have  been  the  practice 
in  some  instances  for  the  courts  of  chancery 
to  appoint  committees,  for  persons  non  com- 
pos mentis,  who  were  not  inmates  of  the 
asylum ;  but  the  committees  were  regarded 
as  mere  commissioners  of  the  court,  remov- 
able at  its  pleasure,  and  were  in  no  manner 
authorized  to  sue  or  be  sued  in  respect  to 
the  lunatic  or  his  estate.  If  the  proposition 
now  asserted  be  correct,  persons  of  unsound 
mind  not  confined  in  an  aslyum  were  utterly 
without  redress  in  the  courts  of  Virginia. 
It  was  suggested,  however,  that  in  this 
class  of  cases  an  information  might  be  filed 
in  the  name  of  the  attorney  general,  with 
some  responsible  person  named  as  relator. 
This  practice  has  been  sometimes  pursued 
in  England,  because  there  the  custody  and 
the  care  of  the  persons  and  estates  of  luna- 
tics devolve  upon  the  lord  chancellor  in 
virtue  of  his  general  power  as  holding  the 
great  seal  and  keeper  of  the  king's  con- 
science. And  the  attorney  general,  as  the 
law  officer  of  the  crown,  is  authorized  to 
institute  suits  in  their  behalf  in  the  form 
of  informations.  Here  the  custody,  control 
and  management  of  the  estates  of  lunatics 
are  regulated  by  statute,  and  devolves  upon 
persons  appointed  by  the  county  courts.  It 
is  clear,  therefore,  there  is  no  analogy  be- 
tween the  practice  pursued  here  and  that 
followed  in  the  English  courts.  In  Boiling 
V.  Turner,  6  Rand.  584,  the  action  was 
against  a  committee  appointed  by  a  chan- 
cellor having  the  management  of  the  luna- 
tic's estate  as  a  commissioner  and  receiver 
of  the  court ;  and  it  was  held  the  action 
could  not  be  maintained.  Judge  Brooke 
said  the  error  in  bringing  the  action  was 
in    not     distinguishing     it    from     an    ac- 


718  tion    against    *the    committee    of   a 
lunatic   appointed   under  the  statute, 

where  the  lunatic  is  sent  to  the  asylum,  and 
is  treated  by  the  statute  as  ^'civiliter  mor- 
tuus,"  and  the  committee  as  executor,  and 
responsible  in  like  manner.  According  to 
this  view,  under  former  laws  the  legal  in- 
capacity of  a  lunatic  to  sue  and  be  sued, 
was  the  result  of  the  commission  of  lunacy 
and  the  confinement  in  an  asylum.  If 
under  the  present  statutes  every  person  who 
is  adjudged  a  lunatic,  and  for  whom  a  com- 
mittee has  been  appointed,  is  to  be  regarded 
as  '* civil! ter  mortuus,"  it  would  not  follow 
that  a  person  whose  committee  has  been 
removed  from  office  and  the  comniiasion 
superseded,  is  also  to  be  regarded  as  **ctv- 
iliter  mortuus,"  and  legally  incompetent 
to  sue.  In  all  such  cases,  or  wherever  the 
interests  of  the  committee  clash  with  those 
of  the  lunatic,  or  when  no  committee  has 
ever  been  appointed,  the  lunatic  should  be 
permitted  to  institute  a  suit  in  his  or  her 
own  name,  with  some  responsible  person 
named  as  next  friend  and  approved  by  the 
court.  This  rule  is  a  just  and  beneficent 
one,  and  has  the  sanction  of  a  respectable 
and  imposing  weight  of  authority.  Noreom 
V.  Rogers,  1  C.  £^.  Green,  New  J.  R.  484; 
1  Dan.  Ch.  Prac.  last  Ed.  page  83 ;  Shelford 
on  L#unacy. 

It  is  also  insisted,  that  the  Circuit  court 
erred  in  applying  the  scale  of  depreciation 
to  the  disbursements  made  by  the  appellant 
in  Confederate  currency,  for  the  support  of 
the  appellee.  The  appellant  upon  his  qual- 
ification in  1836,  received  the  estate  of  the 
appellee,  consisting  principally  of  money. 
What  disposition  he  made  of  it  does  not  ap- 
pear. There  is  not  the  slightest  pretext  for 
saying  that  he  invested  it.  The  presump- 
tion is,  that  he  appropriated,  and  thus  be- 
came the  borrower  of ,  the^und.  In  January 
1865,  he  expended  for  the  appellee  five  hun- 
dred dollars,  and  on  the  30th  day  of  March 
thereafter  he  expended  eight  hundred  dol- 
lars in  Confederate  money.  He  now  gravely 
insists,    that   in   his  settlement  he  is 

719  justly  entitled  to  a  credit  for  the  •nom- 
inal amount  of  what  was  ao  expended. 

He  declares  that  he  had  no  alternative  but 
to  call  in  the  money  of  the  appellee,  or  let 
her  starve  and  go  naked.  This  pretension 
is  not  sustained  by  the  record.  It  was  his 
own  money  that  was  expended,  and  not  that 
of  the  appellee.  The  proposition  that  the 
appellant  should  now  be  permitted  to  claim 
this  disbursement  as  a  valid  payment  to  its 
nominal  amount,  of  a  debt  contracted  in 
United  States  coin  or  its  equivalent,  is 
abhorrent  to  all  ideas  of  justice,  and  cannot 
for  a  moment  be  entertained.  He  is  en- 
titled to  the  value  of  what  was  so  advanced, 
and  he  is  entitled  to  nothing  more.  The 
act  of  March  3d,  1866,  relied  on  by  his 
counsel,  has  no  application  to  the  case« 
The  provision  in  question  applies  to  pay- 
ments in  full,  or  in  part,  of  an  amount  pay- 
able under  a  contract,  and  accepted  by  a 
creditor  competent  to  understand  his  rights 
and  obligations. 
It  was  insisted  also,    that  the  commuted 
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value  of  the  Confederate  currency  paid  out 
by  the  appellant  furnishes  a  very  inadequate 
compensation  for  th  e  support  and  mainte- 
nance of  the  appellee  during  the  war.  It  is 
to  be  observed,  however,  that  the  appellant 
does  not  claim  that  he  supplied  the  appellee 
with  food  and  lodging  in  his  own  family. 
Neither  in  his  answer,  nor  by  his  testimony, 
does  he  assert  any  such  pretension.  Before 
the  war  he  paid  others  for  performing  that 
duty,  and  the  presumption  is  he  continued 
so  to  do,  until  his  powers  were  revoked.  He 
can  therefore  only  claim  to  be  reimbursed 
the  amount  and  value  of  his  expenditures 
in  Confederate  treasury  notes.  However 
small  it  may  be  when  reduced  to  United 
States  currency,  it  must  constitute  the 
measure  of  his  remuneration  and  his  recov- 
ery. 

The  appellant  also  excepted  in  the  court 
below,  to  the  refusal  of  the  commissioner 
to  allow  him  commission  upon  the  sums 
annually  charged  to  him  for  interest  accru- 
ing upon  the  balances  in  his  hands.  This 
exception  was  well  taken,  and  ought 
720  to  have  been  sustained.  *If  the  ap- 
pellant is  to  be  held  responsible,  as 
though  he  had  invested  the  fund,  he  is  en- 
titled to  the  commission  he  would  have 
received  had  he  actually  made  such  invest- 
ment. In  this  respect  there  can  be  no  sub- 
stantial difference  between  the  fund  ac- 
counted for  as  principal  and  that  accounted 
for  as  interest.  The  appellant,  in  his  peti- 
tion to  this  court  for  an  appeal,  makes  no 
complaint  of  the  decree  of  the  District  court 
upon  this  point.  Under  a  fair  and  just 
construction  of  that  decree,  he  would  be 
entitled  to,  and  no  doubt  would  have  been 
allowed,  his  commission  upon  the  interest 
with  which  he  is  chargeable. 

The  appellant  also  claimed  in  the  Circuit 
court,  that  his  accounts  as  committee  should 
be  stated  upon  the  principles  applicable  to 
executorial  accounts,  rather  than  those  of 
guardians.  By  the  decree  of  the  District 
court,  it  is  directed  '*that  the  transactions 
of  the  committee  shall  be  settled  and  stated 
upon  the  principles  governing  the  accounts 
of  guardians,  and  not  otherwise ;  that  the 
receipts  and  disbursements  made  by  him 
shall  be  scaled  as  of  the  several  dates  when 
they  were  received  or  made,  except  that  in- 
terest shall  not  be  computed  upon  interest." 
Without  undertaking  now  to  decide  whether, 
as  a  general  principle,  the  rules  governing 
in  the  settlement  of  guardians*  accounts 
shall  be  applied  to  the  transactions  of  com- 
mittees for  insane  persons,  it  is  sufficient  to 
say  that,  under  all  the  circumstances  of  this 
case,  it  is  proper  that  the  appellant  should 
be  exempt  from  the  payment  of  compound 
interest.  As  under  the  decree  of  the  Dis- 
trict court  the  appellant  is  exempt  from  this 
liability,  he  has  no  just  cause  of  complaint 
in  this  particular.  The  claim  for  compound 
interest  being  disallowed,  there  can  be  no 
valid  objection  that  the  account  in  other 
respects  is  adjusted  and  stated  upon  the 
principles  governing  the  accounts  of  guard- 
ians, as  directed  by  the  decree  of  this  court 
in  the  case  of  Cunningham  v.  Cunningham, 
4Gratt.  43. 


721  *On  these  grounds,  I  am  of  opinion 

there  is  no  error  in  the  decree  of  the 
District  court,  and  that  the  same  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  of  the  District  court  affirmed. 


722         *Walker,  Per.  Rep.  v.  Pierce. 
January  Term,  1872,  Richmond. 

Absent.  CHBI8TIAN.  J.* 

I.  CoatracU— Payment  of  Money— Kind  of  Currency— 
PreeunipClon.t— Upon  contracts  for  tlie  payment  of 
money  entered  into  between  tlie  Ist  of  January 
1802,  and  the  10th  day  of  April  1866,  there  is.  under 
the  operation  of  the  act  of  1887  in  relation  to  the 
scaling  of  debts,  no  presumption  of  law  as  to  the 
kind  of  currency  in  which  they  were  to  be  paid. 

a.  Sane— Same— Same— S«me.$— In  the  absence  of 
proof  to  the  contrary,  contracts  made  darinir  the 
war,  sabeequent  to  the  date  of  the  act  of  October 
90th.  1808,  would  by  the  force  of  that  act  be  pre- 
sumed to  be  paid  in  currency  such  as  designated 
in  it 

3.  Bond*— Bearing  Interest  from  a  Day  Anterior  to  Its 

Date— Presumption.— Where  a  bond  is  given  which 
bears  interest  from  a  day  anterior  to  its  date,  it  is 
a  fair  inference  that  the  bond  was  executed  for  a 
debt  existing  at  the  date  from  which  it  bears 
interest:  and  as  that  date  is  January  1st,  1861, 
though  the  bond  bears  date  in  1804.  the  presumption 
that  it  was  a  Confederate  debt  to  be  paid  in  Con- 
federate  currency,  is  repelled  by  the  face  of  the 
bond  itself. 

^e  had  decided  the  case  in  the  Circuit  court 
tBonds— Kind  of  Currency—  Preenmptlon.— In  Effln- 
ger  ▼.  Kenney,  24  0ratt  121,  the  court  said:  *'The 
court  is  also  of  opinion  that  the  third  instruction,  if 
not  erroneous  In  terms,  is  expressed  in  language 
calculated  to  mislead  the  Jury:  and  probably  did 
mislead  them.  It  implies  that  the  bond  upon  its  face 
imports  a  contract  to  pay  in  specie,  according  to  the 
common-law  presumption,  which  it  was  held  in 
Walker,  Per.  Rep.  v.  Pierce,  21  Gratt  722.  was 
designed  to  be  altered  by  statute,  in  relation  to  con- 
tracts of  that  period.  In  that  case  it  was  said :  *The 
obvious  design  of  the  act  of  1807  [1866],  (meaning  the 
adjustment  act),  is  to  ascertain  and  enforce  the 
actual  contract  between  the  parties:  to  do  which,  it 
in  effect  annuls  the  presumption  of  law  as  to  the 
kind  of  currency  in  which  the  contract  is  to  be 
solved,  whether  common  law  or  statutory.'  This 
instruction  might  be  understood  to  exclude,  con- 
trary to  the  terms  of  said  act  of  assembly,  and  the 
repeated  decisions  of  this  court,  an  implication  that 
the  contract  was  made  with  reference  to  Confeder- 
ate currency  as  a  standard  of  value,  or  was  solvable 
in  that  kind  of  currency,  from  the  character  of  the 
currency  which  prevailed  at  the  date  of  the  con- 
tract and  the  price  paid  for  the  land,  which  was  the 
consideration  of  the  bond,  and  other  facts  proved 
in  the  cause.  The  presumption  was  one  of  fact  and 
was  a  question  for  the  Jury." 

tSame— Same— Same.— In  Calbreath  v.  Va.,  etc..  Co., 
22aratt  708,  the  court  said:  "By  the  act  of  14th  of 
October  1863.  fairly  construed,  all  contracts  made  on 
or  after  the  20th  of  October  of  that  year,  were  pre- 
sumed to  be  made  with  reference  to  Confederate 
currency  as  a  standard  of  value,  and  solvable  in  the 
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4.  Same—  n vldence  —  Decl«r«tloiM   of   OMIgor.  —  Tb  e 

acts,  admissions  and  declarations  of.tbe  principal 
obliffor  in  a  bond,  done  and  made  at  the  time  of  its 
delivery,  are  evidence  against  his  sureties  on  the 
bond,  thouffh  he  is  dead,  and  therefore  not  a  party 
to  the  suit 

5.  Same— Kind  of  Currency— Intention— Liability  of 
Sureties.— If  it  appears  that  the  bond  sued  on  was 
ffiven  for  a  bond  due  before  the  war,  and  was 
intended  both  by  the  obligee  and  the  principal 
obliffor,  to  be  paid  in  leffal  money,  and  was  in  fact 
taken  for  the  accommodation  of  the  principal 
obliffor.  the  sureties  will  be  bound  to  pay  it  in 
leiral  money,  though  they  may  not  have  known 
what  was  the  consideration  of  it 

This  was  an  action  of  debt  in  the  Circuit 
court  of  New  Kent  county,  instituted 
723  in  August  1866,  by  John  L.  ♦Walker, 
personal  representative  of  Robert  C. 
Harrison,  deceased,  against  Bartholomew 
D.  Christian  and  John  P.  Pierce,  surviving 
obligors  of  John  D.  Christian  and  them- 
selves, to  recover  the  amount  of  a  bond  for 
fourteen  hundred  and  twenty  dollars  and 
sixty-three  cents.  The  cause  came  on  to 
be  tried  on  the  9th  day  of  March  1868,  when 
the  parties  dispensed  with  a  jury,  and  sub- 
mitted the  case  to  the  court. 

The  bond  on  which  the  action  was  founded 
is  as  follows : 

$1,420.63.  On  demand  we  John  D.  Chris- 
tian, principal,  and  Bat.  D.  Christian  and 
John  P.  Pierce,  securities,  bind  ourselves 
to  pay  to  John  Lt,  Walker,  personal  repre- 
sentative of  Robert  C.  Harrison,  deceased, 
or  to  his  assigns,  the  sum  of  fourteen  hun- 
dred and  twenty  dollars  and  sixty-three 
cents,  with  interest  from  the  28th  day  of 
January  1861.  Witness  our  hands  and  seals 
this  —  day  of  January  1864. 

John  D.  Christian,     [Seal. 
Bat.  Christian,  [Seal. 

John  P.  Pierce.  [Seal. 

Upon  the  trial  the  defendant,  Pierce, 
moved  the  court  to  scale  the  debt,  on  the 
ground  that  the  contract  evidenced  by  the 
bond  was  entered  into  with  reference  to 
Confederate  States  treasury  notes;  and 
thereupon  the  plaintiff,  for  the  purpose  of 
ascertaining  what  was  the  true  considera- 
tion of  the  contract,  offered  to  introduce  in 
evidence  a  letter  written  and  signed  by  John 
D.  Christian,  the  principal  obligor  in  the 
bond,  together  with  a  statement  accompany- 
ing the  same,  also  in  the  handwriting  of 
the  said  Christian,  and  a  deed  of  trust  exe- 
cuted by  said  Christian.  The  letter  was 
dated  New  Kent  Courthouse,  January  22d, 
1864,  and  directed  to  Colonel  James  M.  Wil- 
cox.    The  contents  of   the   letter  are  sufii- 


same  kind  of  currency,  unless  a  contrary  intend- 
ment was  expressed.  It  was  a  conclusive  presump- 
tion of  law.  But  now  since  the  adjustment  act  of 
March  3d.  1866,  as  expounded  by  this  court  in 
Walker,  Per.  Rep.  v.  Pierce,  21  GratL  728,  the 
presumption  is  not  conclusive,  but  only  jnima  facie.** 

See  also,  the  principal  case  cited  on  this  point  In 
Hilb  V.  Peyton.  22  GratL  664. 

The  Confederacy— The  De  Facto  Qovernment.— See 
foot-note  to  Walker  v.  Christian,  21  Oratt  201,  where 
the  principal  case  is  cited. 


ciently  stated   by  Judge  Anderson  in 

724  his    opinion.      *The    statement    sent 
with  the  letter  is  of  a  bond  for  S2,500, 

due  October  1st,  1857,  with  the  payments 
made  upon  it,  showing  due  on  the  28th  of 
January  1861,  $1,420.63;  and  the  deed  is  a 
deed  of  trust  signed  by  John  D.  Christian 
and  Greorge  Walker,  trustee,  dated  the  1st 
of  January  1864,  and  conveys  a  tract  of  land 
called  the  * 'Mullens,'*  containing  fonr  hun- 
dred and  twenty  acres,  in  trust  to  secure 
the  payment  of  a  bond  of  Christian,  with 
personal  security,  of  even  date  with  the 
deed,  payable  to  John  I/.  Walker,  adm'r, 
Ac,  of  Ro.  C.  Harrison,  for  $1,420.63,  with 
interest  from  the  28th  day  of  January  1861. 
The  defendants  objected  to  the  introduction 
of  this  evidence;  but  the  court  overruled 
the  objection ;  and  he  excepted. 

The  court  rendered  a  judgment  in  favor 
of  the  plaintiff  for  $1,420.63,  the  amount  of 
the  bond,  with  interest  from  the  28th  of 
January  1861  till  paid.  And  thereupon  the 
defendant  Pierce  moved  the  court  to  grant 
him  a  new  trial :  which  motion  the  court 
overruled ;  and  the  defendant  excepted ;  and 
the  court  certified  the  facts  proved  upon 
the  trial. 

It  appears  that  John  D.  Christian,  the 
principal  obligor  in  the  bond  sned  upon, 
was  the  owner  of  a  tract  of  land  known  as 
the  courthouse  tract,  upon  which  there  ex- 
isted a  lien  executed  in  1851,  by  G«orge  W. 
Bassett,  the  former  owner  of  the  land,  to 
secure  the  payment  of  the  sum  of  $2,500, 
which  lien  was  ample  security  for  the  said 
sum  of  money,  to  the  intestate  of  the  plain- 
tiff;  and  said  Christian  being  desirous  of 
selling  said  courthouse  tract  of  land,  pro- 
posed to  the  plaintiff  to  release  the  said 
lien,  and  to  take  in  lieu  thereof  a  bond  with 
personal  security  and  a  deed  o¥  trust  on  a 
tract  of  land  of  the  said  Christian,  called 
^'MuUins,"  supposed  to  contain  four  hun- 
dred and  twenty  acres,  to  secure  the  balance 
of  the  said  sum  of  $2,500,  then  due  and 
unpaid,  which  was  $1,420.63,  with  interest 
from  the  28th  of  January  1861 ;  to  which 

725  proposal   the  plaintiff  acceded,    *and 
accepted  from   the  said  Christian  the 

bond  on  which  this  suit  was  brought,  and 
a  deed  of  trust  on  the  land  called  '^Mullins," 
in  lieu  of  his  lien  on  the  courthouse  tract; 
and  thereupon  released  the  lien  upon  the 
courthouse  tract  of  land.  It  was  not  proved 
that  the  defendant  Pierce  was  cognizant  of 
the  aforesaid  arrangement,  or  knew  what 
was  the  consideration  of  the  said  bond. 

Pierce  obtained  a  writ  of  error  to  the 
District  court  of  Appeals  at  Williamsburg; 
where  the  judgment  was  reversed,  and  a 
judgment  entered  for  $79.28,  in  full  of  the 
bond.  And  thereupon  Walker  applied  to 
this  court  for  a  writ  of  error,  which  was 
awarded. 

Cannon  and  Courtney,  for  the  appellant. 
Ould  and  Carrington,  for  the  appellees. 

ANDERSON,  J.  This  is  an  action  of 
debt  brought  in  the  Circuit  court  of  New 
Kent   county,    by   the    plaintiff    in    error. 
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against  the  defendant  in  error  and  another, 
surviving  obligors,  on  a  bond  executed  by 
them  as  securities,  and  Jno.  D.  Christian, 
as  principal,  to  the  plaintiff,  for  the  sum 
of  $1,420.63,  with  interest  from  the  28th  day 
of  January  1861.  The  bond  bears  date  the 
day  of  January  1864.  The  Circuit  court 
gave  judgment  for  the  whole  amount  of  the 
bond,  with  interest  as  aforesaid  and  costs : 
which  judgment  was  reversed  by  the  Dis- 
trict court,  and  judgment  rendered  for  the 
plaintiff  for  $79.28,  the  scaled  value  of  the 
note  as  of  its  date ;  and  for  the  defendant, 
for  his  costs  in  both  courts.  And  the  cause 
comes  to  us  upon  a  supersedeas  to  the  judg- 
ment of  the  District  court.  The  main  ques- 
tion is,  was  it  a  contract  for  Confederate 
money? 

By  the  act  of  Assembly,  passed  f'ebruary 

28th,  1867,  either  party  is  authorized,  if  the 

contract  was  entered  into   between   the    1st 

of  January  1862,  and  the  10th  of  April  1865, 

to   show    by   parol   or  other  relevant 

726  evidence,  *what  the  true  understand- 
ing and  agreement,  either  express  or 

implied,  was  as  to  the  kind  of  currency 
with  which  it  was  to  be  performed,  or  with 
reference  to  what  kind  of  currency,  as  a 
standard  of  value,  the  contract  was  made 
and  entered  into. 

The  defendant  offered  no  evidence  to  show 
that  it  was  Confederate  currency.  But  the 
fact  of  the  great  depreciation  of  that  cur- 
rency, at  the  date  of  said  obligation,  and 
that  it  filled  the  channels  of  commerce,  and 
was  the  only  medium  of  exchange  in  cir- 
culation in  this  State,  is  a  fact  of  public 
history,  and  may  be  judicially  known,  from 
which  the  inference  may  be  drawn  that  it 
was  the  understanding  of  the  parties  that 
payment  should  be  made  in  that  currency. 
The  defendant  also  relied  upon  the  act  of 
Assembly,  passed  October  20th,  1863,  which 
declares  in  effect  that  all  contracts  for  the 
payment  of  money,  made  subsequent  to  that 
date,  shall  be  deemed  to  be  for  the  payment 
in  such  currency  as  shall  be  receivable  in 
payments  to  this  State  at  the  time  the  con- 
tract is  payable,  ** unless  this  intendment 
is  expressly  excluded." 

The  plaintiff  contends  that  this  act  has 
no  force  or  validity  as  a  law.  I  do  not  con- 
cur in  that  opinion.  It  was  the  act  of  a 
legislature  of  the  State,  which  had  the 
power  to  enforce  all  its  enactments.  It  had 
the  force  and  effect  of  a  law  of  the  State, 
and  was  as  obligatory  on  the  citizens  of 
the  State  as  is  any  law  passed  by  subse- 
quent legislatures.  But  it  was  subject  to 
alteration,  amendment  or  repeal. 

This  act  was  evidently  designed  to  change 
the  common  law  presumption,  that  a  con- 
tract to  pay  dollars  is  a  contract  to  pay 
specie.  In  the  then  abnormal  state  of  the 
country  and  condition  of  the  currency,  this 
presumption  of  the  common  law  was  well 
known  to  be  contrary  to  the  fact ;  and  the 
Legislature  designed  to  reverse  the  pre- 
sumption of  law,  and  make  it  conform  to 
the    presumption    of    fact.     But  they 

727  gave  to  their  declaration  *only  a  pro- 
spective operation.     It  does  not  affect 


the  past.  But  the  act  of  1867  does.  It  is 
retrospective  in  its  operation ;  and  not  un- 
constitutional on  that  ground.  A  law  is 
not  unconstitutional  because  it  is  retro- 
active. 

It  was  perfectly  competent  for  a  subse- 
quent I/Cgislature  to  repeal  the  act  of  1863. 
And  when  the  provisions  of  a  subsequent 
act  of  the  I^egislature  are  in  conflict  with 
a  previous  act,  so  far  as  that  conflict  exists 
the  subsequent  act  prevails,  and  the  provi- 
sions of  the  previous  act  in  conflict,  are  by 
implication  annulled.  The  act  of  1867  de- 
clares, section  1,  ''that  in  any  action  or 
suit  or  other  proceeding,  for  the  enforce- 
ment of  any  contract,  express  or  implied, 
made  or  entered  into  between  the  1st  day  of 
January  1862,  and  the  10th  day  of  April  1865, 
it  shall  be  lawful  for  either  party  to  show 
by  parol,  or  other  relevant  testimony,  what 
was  the  true  understanding  and  agreement 
of  the  parties  thereto,  either  express  or  to 
be  implied,  in  respect  to  the  kind  of  cur- 
rency in  which  the  same  was  to  be  fulfilled 
or  performed,"  &c.  This  enactment,  it 
seems  to  me,  does  in  effect  forbid  any  pre- 
sumption of  law,  either  of  common  law  or 
statute,  as  to  the  kind  of  currency  in  which 
any  contract  which  was  made  within  the 
period  designated,  is  to  be  performed  or 
fulfilled;  and  that  any  presumption  that 
may  be  made,  must  depend  upon  the  proofs 
in  the  cause,  including  all  implications  of 
fact,  and  is  only  a  presumption  of  fact. 
And  the  statute  authorizes  proofs  to  be 
given  by  parol,  or  any  relevant  testimony, 
by  either  party.  The  obvious  design  and 
operation  of  the  act  of  1867,  is  to  ascertain 
and  enforce  the  actual  contract  between  the 
parties ;  to  do  which  it  in  effect  annuls  the 
presumption  of  law  as  to  the  kind  of  cur- 
rency in  which  the  contract  is  to  be  solved, 
whether  common  law  or  statutory.  This 
being  so,  the  act  of  1863,  if  construed  to 
prescribe  a  presumption  of  law,  is,  to  that 
extent,  virtually  repealed  by  the  act  of  1867, 
and  evidence's  admissible  to  repel  the  pre- 
sumption of  the  statute.  But  only  to 
728  that  extent  is  it  in  conflict  *with  the 
act  of  1867.  In  the  absence  of  proof 
to  the  contrary,  contracts  made  during  the 
war,  and  subsequent  to  the  date  of  said  act 
of  1863,  and  by  force  of  said  act  would  be 
construed  in  accordance  with  the  presump- 
tion of  the  statute.  Nor  can  the  act  of  1867, 
as  thus  construed,  be  regarded  as  coming 
within  the  prohibition  of  the  constitution. 
State  or  Federal,  in  relation  to  laws  which 
impair  the  obligation  of  contracts;  inas- 
much as  in  its  evident  design  and  operation, 
it  provides  for  the  ascertainment  and  en- 
forcement of  the  real  contract  between  the 
parties. 

The  act  of  1867  must  therefore  govern  this 
case.  And  whilst  the  presumption  does 
arise  from  the  fact  that  Confederate  cur- 
rency was  the  only  circulating  medium  at 
the  date  of  the  bond  in  question,  that  it 
was  payable  in  that  currency,  it  is  compe- 
tent for  the  plaintiff  to  rebut  that  presump- 
tion by  parol,  or  other  relevant  evidence, 
and  to  show  that  such  was  not  the  true  un- 
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derstanding   and    agreement  between    the 
parties. 

To  repel  the  presumption  that  it  was  a 
Confederate  contract,  the  plaintiff  relies 
upon  the  bond  itself,  which  shows  upon  its 
face  that  it  was  ^iven  for  a  pre-existing 
debt.  It  shows  that  it  was  a  debt  existing 
as  far  back  as  the  28th  of  January  1861 ;  for 
the  obligors  bind  themselves  to  pay  interest 
from  that  date.  A  man  may  owe  a  debt 
which  is  not  bearing  interest;  but  he  can 
hardly  be  held  to  pay  interest  on  a  debt 
which  he  does  not  owe.  It  is,  therefore,  a 
very  plain  inference  from  the  face  of  the 
bond,  that  the  debt  for  which  it  was  given 
was  an  existing  debt  as  far  back  as  January 
1861,  before  the  war  commenced,  or  a  Con- 
federate currency  had  any  existence.  The 
presumption  that  it  was  a  Confederate  debt, 
and  to  be  paid  in  Confederate  currency,  is 
therefore  repelled  by  the  face  of  the  bond 
itself. 

But  the  plaintifP  introduced  other  evi- 
dence, to  wit :  a  letter  from  Jno.  D.  Chris- 
tian, the  principal  obligor,  bearing  date 
Januanr  22nd,  1864,  with  its  inclos- 
729  ures,  ^addressed  to  Col.  James  M. 
Wilcox.  This  letter  shows  that  said 
Christian  had  sold  his  courthouse  property 
to  Charles  Palmer  for  $20,000,  and  that  he 
could  not  make  Palmer  a  title  to  it  unless 
the  plaintiff  would  release  a  trust  deed 
which  he  held  on  it,  executed  in  1857,  to 
secure  a  debt  which  had  been  reduced  to 
$1,420.63,  on  the  28th  of  January  1861: 
which  the  plaintiff  had  agreed  to  do,  if  he 
(Christian)  gave  bond  4nd  security  for  the 
debt,  and  a  deed  of  trust  on  other  lands. 
The  lettet  also  shows,  that  it  was  well  un- 
derstood by  the  writer,  that  the  plaintiff 
could  not  take  Confederate  money  in  pay- 
ment of  the  debt;  and  his  acceding  to  the 
proposed  arrangement  was  regarded  by 
Christian  as  an  act  of  kindness  to  him. 
The  design  of  the  letter  was  to  get  his 
friend.  Col,  Wilcox,  to  have  the  proposed 
arrangement  effected.  He  encloses  him  the 
bond,  executed  bj"  himself  and  securities, 
for  $1,420.63,  with  interest  from  the  28th  of 
January  1861,  and  a  statement,  signed  by 
himself,  showing  that  that  was  the  balance 
due  on  that  day  of  the  debt,  which  had  been 
owing  from  a  date  anterior  to  the  1st  of 
October  1857,  and  the  amount  of  interest 
which  was  then  due,  which  he  was  desirous 
of  paying  in  Confederate  money,  and  sent 
him  a  check  to  pay  it,  if  the  plaintiff  would 
receive  it.  If  he  would,  to  credit  it  on  the 
bond.  But  instructed  him,  that  although 
he  greatly  preferred  to  pay  it,  not  to  insist 
on  it.  And  if  it  was  not  received,  to  de- 
stroy the  check.  He  also  enclosed  a  deed 
of  trust,  conveying  other  lands,  to  be  deliv- 
ered to  the  plaintiff,  to  secure  this  debt,  the 
description  of  which,  in  the  deed,  corre- 
sponds with  the  bond  on  which  this  suit  is 
founded,  and  shows  that  the  day  of  the 
month,  in  the  date  of  the  bond,  which  is 
blank,  was  intended  to  be  the  first  of  Jan- 
uary. He  also  inclosed  to  him  the  deed  of 
xelease,  which  he  desired  him  to  get  the 
plaintiff  to  execute.     And  he  expresses  the 


hope  that  the  plaintiff  will  accommo- 

730  date  *him,  and  asks  his  friends  Wil- 
cox and  Mr.  Geo.  Walker  to  intercede 

for  him. 

This  letter,  and  the  papers  accompanying 
it,  show  the  declarations,  admissions,  and 
acts  of  the  principal  obligor,  connected  with 
the  delivery  of  the  bond  upon  which  the 
suit  is  founded;  which  had  been  previously 
executed  by  him  and  his  securities,  and  the 
delivery  of  the  deed  of  trust,  in  considera- 
tion of  which  he  received  the  plaintiff's 
release,  not  of  the  debt,  but  of  the  lien  upon 
the  courthouse  lands.  It  was  not  a  novation 
of  the  debt ;  but  only  a  change  of  security. 
Even  the  interest  accruing  after  the  28th  of 
January  1861,  is  not  incorporated  with  the 
principal,  but  the  status  of  the  debt  is  pre- 
cisely the  same,  after  this  bond  is  given, 
that  it  was  in  January  1861,  only  that  a 
new  security  is  accepted,  and  the  old  one 
surrendered,  for  the  accommodation  and 
benefit  of  the  principal  obligor  alone.  Was 
his  (the  principal  obligor's}  obligation  as 
to  this  debt  changed  by  this  transaction? 
If  it  was  his  obligation  originally,  to  pay 
it  in  gold,  has  that  obligation  been  changed 
by  these  transactions ;  so  that  he  can  dis- 
charge that  obligation  by  paying  a  gold 
debt  of  $1,420.63,  with  interest  thereon  from 
the  28th  of  January  1861,  in  a  depreciated 
currency,  including  interest,  of  the  value 
of  only  $79.28?  Is  that  a  fulfilment  of  the 
obligation  of  John  D.  Christian?  Was  it 
the  true  understanding  and  agreement  be- 
tween him  and  the  plaintiff,  that  the  latter 
was  to  receive  such  a  worthless  paper  in 
discharge  of  this  gold  debt?  Was  it  the 
said  Christiavi's  understanding,  when  he 
knew  and  acknowledged  that  the  plaintiff 
could  not  receive  payment  in  Confederate 
money,  and  would  not  even  insist  npon  the 
payment  of  the  interest  in  Confederate 
money?  Was  it  the  understanding  of  the 
plaintiff,  when  he  accepted  that  bond,  that 
it  was  to  be  paid  in  Confederate  money? 
When  he  was  unwilling,  and  the  presnmp- 
tion  from  the  evidence  is,  refused,  to  re- 
ceive   the     interest    in     Confederate 

731  *money,    that    he   accepted    a     bond 
which  he  understood   to  require   him 

to  receive  both  interest  and  principal  in 
that  worthless  currency?  It  is  only  to  ask 
the  question  to  see  the  absurdity  of  such 
a  pretension. 

But  can  it  be  said  that,  though  it  was  the 
obligation  of  the  principal  obligt)r  to  pay 
this  debt  in  specie,  the  obligation  of  the 
securities  was  different.  If  we  could  regard 
these  joint  obligors,  in  this  action  at  Taw, 
not  as  joint  obligors,  but  only  as  securities 
for  the  principal  obligor,  what  is  their  un- 
dertaking to  the  obligee?  Is  it  not,  that 
the  principal  obligor  shall  fulfil  his  obliga- 
tion to  the  obligee,  and  that,  if  he  does  not, 
they  will  do  it  for  him?  If  so,  their  obli- 
gation to  the  plaintiff  cannot  be  less  than 
that  of  the  principal  obligor;  it  is  precisely 
the  same.  But  suppose  that  they  could  be 
regarded  as  having  a  separate  contract  with 
the  plaintiff,  and  in  executing  that  bond 
could  have  come  under  a  separate  and  dif- 
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ferent  obligation  from  that  of  the  principal 
obligor,  they  could  not  entitle  themselves 
to  discharge  their  obligation  by  paying  the 
value  of  the  bond  in  Confederate  money, 
as  of  the  date  of  the  bond,  by  showing  that 
they  understood  the  debt  was  to  be  paid  in 
that  currency.  They  must  show  also,  that 
such  was  the  understanding  of  the  plaintifP. 
The  act  of  Assembly  requires  it  to  be  shown 
that  it  was  the  true  understanding,  and 
agreement .  of  the  parties  to  the  contract. 
But  it  does  not  appear  that  they  so  under- 
stood it.  It  is  very  clear,  as  we  have  seen, 
that  the  plaintiff  did  not  so  understand  it. 
And  as  we  have  also  seen,  there  is  enough 
on  the  face  of  the  bond  which  they  executed 
to  repel  the  presumption  that  they  so  under- 
stood it. 

But  they  cannot  sever  their  responsibility 
in  this  action,  from  that  of  the  principal 
obligor.  They  are  jointly  bound  with  him 
and  jointly  liable  to  the  plaintiff.  And  the 
acts  and  admissions  of  one  joint  obligor  are 
binding  on  all.  The  general  doctrine  is, 
as  laid  down  by  Greenleaf,  that  the  decla- 
rations of  a  party  to  the  record,  or  of 
732  *one  identified  in  interest  with  him, 
are  as  against  such  party,  admissible 
in  evidence.  1  Greenl.  Evi.,  {  171.  As  to 
the  admissions  of  persons  who  are  not  par- 
ties to  the  record,  the  law  looks  chiefly  to 
the  real  parties  in  interest,  and  gives  to 
their  admissions  the  same  weight  as  though 
they  were  parties  to  the  record.  Ibid  {  180 ; 
also  i  170 ;  1  Philips  on  Ev.  p.  491,  marg. 
406,  top. 

I  am  of  opinion,  therefore,  that  the  Cir- 
cuit court  rightly  overruled  the  objections 
to  the  introduction  of  the  evidence,  which 
is  the  ground  of  the  first  bill  of  exceptions ; 
and  did  not  err  in  admitting  the  same  as 
evidence.  I  am  also  of  opinion  that,  upon 
the  facts  certified,  the  Circuit  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 
I  am  further  of  opinion,  that  the  District 
Court  erred  in  reversing  the  judgment  of 
the  Circuit  court,  and  in  the  judgment  which 
it  rendered.  I  am  therefore,  of  opinion  to 
reverse  the  judgment  of  the  District  court, 
and  to  affirm  the  judgment  of  the  Circuit 
court. 

STAPLfES,  J.,  concurred  in  the  main 
with  Anderson,  J. 

MONCURE,  P.  >  concurred  in  the  opinion. 

Judgment  of  the  District  court  reversed. 
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PIzzini's  Committee  v.  Zetelle. 

March  Term.  1873.  Richmond. 

I.  Agents— Investment  of  Pnnds  In  Confederate  Bond*— 
UmMllty— Case  at  Bar.— z,  a  foreiffner,  who  had 
lived  some  years  in  Richmond*  was  the  owner  of  a 
house  and  lot  in  the  city,  and  some  furniture,  and 
he  held  debts  due  to  him.  and  amontr  them  the 
bond  of  P.  for  86,000,  bearinir  interest,  and  due  in 
November  1866,  secured  upon  a  house  and  lot  Z 
having  determined  to  leave  the  country  with  his 
family  for  an  indefinite  time,  on  the  0th  of  Sep- 


tember 1861,  executed  a  power  of  attorney  to  M  and 
C.  by  which  he  conferred  on  them  the  most  ample 
powers  and  the  largest  discretion  for  the  manaffe* 
ment  of  his  business  and  the  disposition  of  his 
property.  On  the  same  day  Z  and  his  wife  con- 
veyed to  M  and  C  his  house  and  lot.  In  trust  to  rent 
or  sell  it  at  their  discretion,  and  pay  him  the  pro- 
ceeds. He  then  left  the  country,  and  M  and  C 
received  no  communication  from  him.  and  had  no 
knowledge  of  his  residence  until  1866,  when  he 
returned  to  Richmond.  In  the  meantime  they 
received  payment  of  the  debts  due  Z.  and  also  of 
the  debt  of  F  before  it  fell  due,  and  they  sold  the 
house  and  lot;  and  in  1863 invested  all  the  funds  in 
their  hands  in  Confederate  bonds  for  Z.  There 
was  no  Question  of  the  bonaJUles  of  M  and  C  in  all 
that  they  did.    Hbu): 

Same— Same— Same.— They  are  not  responsible  to 
Z  for  the  loss  which  occurred  by  the  investment 
in  Confederate  bonds;  nor  is  P  liable  to  him  for 
his  debt 

a.  Same— Acting  In  Qood  Paltta -Liability.*— Ah  affent 
or  trustee  acting  within  his  power,  and  acting  'in 
good  faith,  in  the  exercise  of  a  fair  discretion,  and 
in  the  same  manner  in  which  he  would  probably 
have  acted  if  the  subject  had  been  his  own.  he 
ought  not  to  be  held  responsible  for  any  loss  accru- 
ing in  the  management  of  the  truht  fund. 

3.  Same— What  Required  Of.— Pre-eminent  knowledge 
and  uncommon  foresight  are  not  required  in  a 
trustee.  Ordinary  men  are  to  be  compared  and 
Judged  by  the  standard  of  ordinary  men.  Com- 
mon skill,  common  prudence,  and  common  caution 
are  all  that  courts  have  required. 

4.  Same— Same.— It  would  be  unreasonable  to 

734      Judge  of  the  conduct  of  an  agent  or  'trustee, 

from  subsequent  events.    His  conduct  ought 

not  to  be  condemned  if  it  flowed  from  an  honest 

though  uninformed  and  mistaken  Judgment 

This  is  the  sequel  of  -  the  case  of  2^telle 
V.  Mjers  A  al.,  reported  in  19  Grattan,  62. 
When  the  cause  went  back  to  the  Circuit 
court,  the  plaintiff,  Zetelle,  dismissed  his 
action  at  law,  and  amended  his  bill,  bring- 
ing into  the  cause  the  subject  of  the  agency 

•Agents— Acting  In  Qood  Palth— Liability.— For  the 

proposition  that  an  agent  or  trustee  acting  within 
his  power,  in  good  faith,  in  the  exercise  of  a  fair 
discretion  and  in  the  same  manner  in  which  he  would 
probably  have  acted  if  the  subject  had  been  his  own, 
he  ought  not  to  be  held  responsible  for  any  loss 
accruing  in  the  trust  funds,  the  principal  case  is 
cited  and  followed  in  the  following  cases :  Windon 
V.  Stewart  43  W.  Va.  714,  28  S.  E.  Rep.  776;  Jones  v. 
Jones.  86  Va.  852.  11  S.  E.  Rep.  426;  Elliott  v.  Howell, 
78  Va.  907:  Way  land  v.  Crank,  79  Va.  600;  Cooper  v. 
Cooper,  77  Va.  204;  Hale  v.  Wall,  22Gratt  488;  Crouch 
V.  Davis,  23  Gratt  90;  Mills  v.  Mills.  28  Qratt  470.  See 
in  accord,  Elliott  v.  Carter,  OOratt  541;  Davis  v.  Har- 
man,  21  Gratt  104,  and  foot-note:  Thomson  v.  Brooke, 
76  Va.  160:  Parsley  v.  Martin,  77  Va.  881;  Pldgeon  v. 
Williams,  21  Gratt  261 ;  Douglass  v.  Stephenson,  75  Va. 
747;  Dickinson  v.  Helms,  20  Gratt  462.  Sec  the  prin- 
cipal case  cited  and  distinguished  in  the  following 
cases:  Hawthorne  v.  Beckwith,  80  Va.  790.  17  S.  £. 
Rep.  241;  Williams  v.  Skinker.  25  Gratt  507;  Key  v. 
Hughes,  82  W.  Va.  190,  9  S.  E.  Rep.  79;  McClure  v. 
Johnson,  14  W.  Va.  447.  See  the  principal  case  cited 
in  Simmons  v.  Trumbo,  9  W.  Va.  966,  upon  the  ques- 
tlon  of  Judicial  notice. 
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of  Myers  and  Cridland  under  the  power  of 
attorney,  as  well  as  under  the  deed  convey- 
ing to  them  the  house  and  lot. 

Myers  answered  the  amended  bill;  evi- 
dence was  introduced;  and  Myers  having 
died,  and  the  suit  having  been  revived 
against  his  executor,  the  cause  came  on  to 
be  heard  on  the  10th  of  January  1870,  when 
the  court  made  a  decree  against  Myers'  ex- 
ecutor and  Cridland  for  nine  thousand  seven 
hundred  and  eighty-three  dollars  and  fifty- 
three  cents,  with  legal  interest  thereon  from 
the  16th  of  January  1863,  until  paid ;  that 
being  the  amount  that  Myers  had  received 
by  virtue  of  his  agency,  after  deducting  his 
disbursements  amounting  to  $732.78,  and 
Pizzini*s  bond  for  $5,000  which  he  had  col- 
lected ;  and  also  made  a  decree  against  Piz- 
zini  for  $5,000,  the  amount  of  his  bond  to 
Zetelle,  with  interest  from  the  1st  of  No- 
vember 1861,  until  paid.  And  thereupon 
Myers'  executor  and  Pizzini*8  committee  ap- 
plied to  this  court  for  appeals  from  the  de- 
cree; which  were  allowed.  The  case  is 
sufficiently  stated  in  the  opinion  of  Chris- 
tian, J. 

The  cases  were  heard  together  and  were 
argued  by  C.  Robinson,  J.  Alfred  Jones,  A. 
Johnston,  Meredith  and  Bvans,  for  the  ap- 
pellants ;  and  Neeson  and  Hunter  Marshall, 
for  the  appellee. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  Circuit  court  of  the  city  of 
Richmond. 

The  case  is  for  the  second  time  before 
this  court. 

The  novelty  of  the  questions  which 
735  it  presents,  the  ^importance  of  the 
principles  ^o  be  settled,  the  marked 
ability  and  learning  which  have  character- 
ized the  arguments  of  counsel,  who  with 
equal  confidence,  have  pressed  the  claims 
of  their  respective  clients,  have  demanded 
and  received  from  this  court  a  careful  and 
anxious  consideration. 

When  the  case  was  before  this  court  in 
1869,  there  was  no  expression  of  opinion, 
as  to  the  merits  of  the  controversy;  but 
the  plaintiff  in  the  court  below  (Sietelle) 
having  instituted  his  action  at  law,  as  well 
as  his  suit  in  equity,  on  account  of  the  same 
transactions,  this  court  sent  the  cause  back 
to  the  Circuit  court,  with  directions  to  that 
court,  to  make  an  ''order  requiring  the  said 
plaintiff  to  make  his  election  within  a  spec- 
ified time,  whether  he  would  amend  his  bill 
in  this  case  so  as  to  embrace  therein  the 
transactions  under  the  power  of  attorney, 
as  well  as  those  under  the  deed  of  trust, 
and  dismiss  his  action  at  law,  or  whether 
he  would  prosecute  his  action  at  law. ' ' 

In  accordance  with  this  order,  the  plaintiff 
(Zetelle)  dismissed  his  action  at  law,  and 
at  March  rules,  1869,  filed  his  amended  bill, 
to  which  bill  Gustavus  A.  Myers,  Frederick 
J.  Cridland  and  Andrew  Pizzini  were  made 
defendants.  Gustavus  A.  Myers  having 
departed  this  life  after  the  bill  was  filed,  it 
was  revived  by  scire  facias  against  his 
executor,  and  on  the  10th  day  of   January 


1870,  the  Circuit  court  of  the  city  of  Rich- 
mond, pronounced  its  decree,  directing, 
**that  the  defendants,  Frederick  J.  Cridland 
and  William  B.  Myers,  executor  of  Gustavus 
A.  Myers,  deceased,  out  of  the  assets  of  his 
testator's  estate  in  his  hands  to  be  adminis- 
tered, do  pay  to  the  plaintiff,  nine  thousand 
seven  hundred  and  eighty-three  dollars  and 
fifty-three  cents,  with  legal  interest  thereon 
from  the  16th  day  of  January  1863,  till  paid ; 
and  that  the  defendant,  Andrew  Pizzini, 
do  pay  to  the  said  plaintiff  the  sum  of  five 
thousand  dollars,  with  legal  interest  thereon 
from  the  1st  day  of  Noveml>er  1861, 

736  till  *paid."  From  this  decree  Myers' 
executor  and  Pizzini  have  been  al- 
lowed an  appeal  by  this  court ;  and  the  case 
is  now  before  us  to  be  considered  on  its 
merits. 

The  facts  disclosed  by  the  record  are 
substantially  as  follows : 

Spiro  Zetelle,  a  resident  of  Richmond,  of 
foreign  birth,  and  who  had  not  been  natu- 
ralized, being  about  to  go  to  Kurope,  for 
an  indefinite  time,  on  the  9th  day  of  Sep- 
tember 1861,  executed  a  power  of  attorney 
by  which  he  constituted  Gustavus  A.  Myers 
and  Frederick  J.  Cridland  his  agents  and 
attorneys  in  fact,  for  the  management  and 
disposition  of  his  property  and  business 
during  his  absence  from  the  country.  The 
powers  conferred  by  this  instrument  were  of 
the  most  ample  character,  and  will  be  more 
particularly  noticed  presently. 

At  the  time  this  power  was  executed, 
Zetelle  was  the  owner  of  a  house  and  lot  in 
the  city  of  Richmond  (which  was  in  the 
occupation  of  a  tenant),  together  with  some 
furniture  and  personal  effects ;  and  also  had 
debts  due  to  him,  amounting  to  seven! 
thousand  dollars,  due  at  different  times  from 
November  1st,  1861,  to  November  1st.  1865. 
On  the  same  day  (September  9th,  1861,)  on 
which  the  power  of  attorney  was  executed, 
Zetelle  and  wife  executed  a  deed  by  which 
they  conveyed  the  house  and  lot  to  Myers 
and  Cridland,  trustees,  with  power  to  lease, 
rent,  or  sell  the  same,  ''as  to  the  said  trus- 
tees shall  seem  most  beneficial. ' '  This  deed 
of  trust,  and  power  of  attorney,  executed  at 
the  same  time,  and  for  the  purpose  of  effect- 
ing the  same  general  object,  to  wit:  the 
management  and  disposition  of  the  plain- 
tiff's property  during  his  absence  from  the 
country,  were  duly  executed  and  admitted 
to  record  in  the  clerk's  office  of  the  Hustings 
court  for  the  city  of  Richmond  on  the  11th 
of  September  1861.  Shortly  thereafter 
2^telle,  with  his  family,  left  the  country 
for  Europe,  and  did  not  return  to  Richmond 
until  April  1865.     No  communication 

737  was  received  *by  Myers  and  Cridland, 
or  either  of  them,  from  2^telle,  during 

his  absence. 

In  March  1862,  Myers  and  Cridland  made 
sale  of  the  real  estate  and  received  the  pro- 
ceeds of  sale.  Among  other  evidences  of 
debt  received  by  them  from  Zetelle  was  a 
bond  of  Andrew  Pizzini  for  five  thousand 
dollars,  payable  on  the  1st  day  of  November 
1865 ;  and  secured  by  a  deed  of  trust  on  cer- 
tain   real   estate   in    this  city;  also   three 
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negfotiable  notes  of  C.  Wendlinger  for  $1,030 
each,  payable  at  six,  twelve,  and  eighteen 
months  from  the  1st  July  1861.  These  were 
also  well  secured  upon  real  estate  in  the  city 
of  Richmond. 
«  Pizzini's  debt  was  paid  on  the  9th  Janu- 
ary 1863,  and  the  notes  of  Wendlinger  were 
paid,  the  first  in  January  1862,  and  the 
other  two  in  July  1862.  These  debts,  as 
well  as  the  proceeds  of  sale  of  the  real 
estate,  were  all  paid  in  Confederate  States 
treasury  notes,  these  being  the  only  cur- 
rency in  circulation  at  that  time.  These 
different  amounts,  together  with  collections 
made  of  rents,  and  sales  of.  furniture,  were 
deposited,  as  received,  in  the  f^arnjers  Bank 
of  Virginia,  to  the  credit  of  Myers  and 
Cridland,  attorneys  and  trustees  of  2^telle ; 
and  all  checks  drawn  upon  the  fund  were 
signed  by  both  Myers  and  Cridland.  In 
January  1864,  the  balance  remaining  to  their 
credit  was  invested  in  Confederate  Stales 
eight  per  cent,  coupon  bonds.  These  bonds, 
enclosed  in  an  envelope,  were  deposited  in 
the  Farmers  Bank,  endorsed  with  the  fol- 
lowing words:  **1SC.  S.  bonds  representing 
$14,500,  with  coupons  attached  to  the  bonds. 
The  property  of  Spiridione  2^telle,  an 
Ionian  subject,  and  under  the  protection  of 
Great  Britian.  Deposited  in  the  Farmers 
Bank  of  Virginia  by  Gustavus  A.  Myers 
and  Frederick  J.  Cridland,  attorneys  and 
trustees  of  said  Zetelle.  January  21, 1864." 
This  endorsement  is  in  the  hand-writing 
of  Cridland.  It  is  evident  that  the  agents 
had  two  objects  in  making  this  deposit  and 
endorsement:  first,  to  keep  the  fund 
738  separate  *and  distinct  from  their  own 
funds;  and  second,  to  protect  the 
fund  against  the  sequestration  laws  of  the 
Confederate  Congress;  ^telle  being  an 
alien. 

After  Zetelle  returned  to  Richmond  in 
April  1865,  he  called  upon  Myers  (Cridland 
having  removed  to  another  State)  for  an 
account  of  the  agency  and  trust.  A  full 
and  specific  account  was  rendered  by  Myers, 
showing  the  amounts  which  had  been  re- 
ceived, and  paid  out,  and  that  the  balance 
(except  a  small  amount  which  remained  in 
Confederate  notes)  had  been  invested  in 
Confederate  bonds.  This  settlement  Zetelle 
indignantly  rejected,  and  brought  his  suit 
charging  his  agents  with  a  breach  of  trust, 
in  receiving  Confederate  currency,  in  pay- 
ment of  debts  due  to  him ;  in  selling  his 
real  estate  for  that  currency,  and  in  mak- 
ing investments  for  him  without  authority 
in  Confederate  bonds;  and  in  failing  to 
collect  and  remit  to  him,  money  which  he 
contends  they  had  undertaken  to  do ;  and 
by  the  amended  bill  charging  that  Andrew 
Pizzini  was  an  active  participant  for  his 
own  advantage,  in  the  gross  violation  of 
duty  and  breach  of  trust,  on  the  part  of  his 
agents ;  and  that  the  payment  of  his  debt 
to  the  said  agents  was  in  no  wise  a  just  or 
legal  satisfaction  of  said  debt. 

This  amended  bill  is  answered  by  Myers 
and  Pizzini ;  Cridland  having  been  pro- 
ceeded against  as  a  non-resident. 

Myers  denies  all    the  allegations  of  the 


plaintiff's  bill  as  to  any  agreement  upon 
the  part  of  himself  and  his  co-agent,  to 
remit  the  proceeds  of  the  sales  of  properly 
or  other  collections  made  by  them  to  the 
plaintiff;  and  emphatically  declares,  that 
if  any  such  suggestion  had  been  made,  at 
the  time  of  the  execution  of  the  power  of 
attorney,  that  he  would  be  expected  to  remit 
funds  to  Europe  during  a  time  of  war  and 
blockade,  *^he  would  unhesitatingly  have 
declined  the  agency,  however  pressed  upon, 
him."  He  denies  that  he  and  Cridland 
acted  without  authority,  in  receiving  Con- 
federate currency,  and  in  making  invest- 
ments in  Confederate  securities,   and 

739  points  *to  the  power  of  attorney  and 
the   deed   of   trust,    which  he  insists 

conferred  upon  them  the  most  ample  powers 
to  act  for  the  plaintiff  in  his  absence,  as 
they  would  for  themselves,  in  the  condition 
of  affairs  which  should  exist  during  his 
absence.  He  denies  that  he  was  guilty  of 
any  violation  of  duty  or  breach  of  trust ; 
but  that  what  he  had  done  was  done  in  the 
honest  exercise  of  a  discretion  voluntarily 
conferred  by  the  plaintiff,  by  an  instrument 
that  invested  him  with  the  most  ample 
powers  and  the  largest  discretion. 

The  answer  of  Andrew  Pizzini  admits  the 
payment  to  Gustavus  A.  Myers,  attorney 
in  fact  for  Spiro  Zetelle,  of  the  sum  of 
$5,657.50,  the  principal  and  interest  of  his 
bond  due  said  Zetelle,  and  that  the  payment 
was  made  in  Confederate  States  treasury 
notes.  And  he  insists,  that  this  was  a  valid 
payment,  made  to  one  authorized  to  receive 
it,  and  that  he  was  in  no  manner  bound  to 
see  to  the  application  of  the  money  which 
he  paid  to  such  agent. 

So  much  for  the  answers.  The  evidence 
in  the  cause  (other  than  documentary)  con- 
sists in  the  main  of  the  depositions  of  the 
parties  to  the  suit,  there  being  but  three 
other  witnesses,  Wendlinger,  Von  Groning, 
and  Joseph  J.  Cridland,  who  were  exam- 
ined. And  these  witnesses  knew  but  little 
of  the  transactions  between  ^telle  and  his 
agents  material  to  the  matter  in  contro- 
versy. We  may  expect,  therefore,  to  find 
such  testimony  conflicting  and  contradic- 
tory, and  in  the  absence  of  documentary 
evidence,  if  the  case  stood  alone  upon  parol 
proof,  it  might  be  difficult  (according  equal 
honesty  and  truth  to  the  parties),  to  recon- 
cile conflicting  statements  so  as  to  arrive 
at  a  just  conclusion. 

But  this  conflict  of  evidence,  which  arises 
out  of  the  different  views  and  understand- 
ing of  the  parties,  as  to  the  character  and 
objects  of  the  agency  and  trusts,  must  be 
settled  by  reference  to  the  terms  of  the  in- 
struments creating  that  agency  and 

740  those  trusts.  If  upon  the  face  *of 
these  instruments  of  writing,  volun- 
tarily executed  by  Zetelle,  by  fair  and  rea- 
sonable construction  of  the  language  used, 
the  nature,  object  and  scope  of  the  powers 
conferred,  and  trusts  imposed  plainly  ap- 
pear, then  the  parol  proof  need  not,  and 
ought  not,  to  be  resorted  to  in  leading  us 
to  our  conclusion. 

First,  let  us  look  to  the  power  of  attorney. 
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The  powers  conferred  by  this  instrument 
were  of  the  most  ample  character.  In  ad- 
dition to  the  enumeration  of  many  particu- 
lar powers*  there  are  general  clauses  giving 
the  widest  scope  to  the  powers  conferred. 
For  example,  *'to  do,  transact,  execute  and 
perform  all  proper,  legal,  equitable,  need- 
ful, and  requisite  acts,  matters  and  things 
relative  to  any  affairs,  business,  and  con- 
cerns of  all  and  every  kind  whatsoever, 
none  excepted  or  reserved."  *  *  ** It  be- 
ing meant  and  intended  by  me,  to  authorize 
and  empower  my  said  attorneys,  or  either 
of  them,  to  do  every  matter  and  thing  for 
me,  in  any  right  and  capacity  whatever, 
which  can  possibly  be  devised  or  lawfully 
done,  although  the  same  be  omitted  to  be 
herein  particularly  set  forth."  And  again, 
^'And,  moreover,  in  and  about  the  premises 
to  do,  transact,  execute  and  perform  such 
other  acts,  matters  and  things  as  shall  be 
deemed  needful  and  most  beneficial,  as 
fully  and  effectually  to  all  intents  and  pur- 
poses, as  I  myself  might  or  could  do  by 
being  personally  present.  *  *  It  is  difficult  to 
conceive  how  any  form  of  words  or  use  of 
language  could  confer  more  ample  powers 
or  larger  discretion  upon  agents,  than  is 
conferred  by  this  power  of  attorney. 

In  addition  to  these  general  powers  above 
enumerated,  these  agents  are  authorized 
specially,  **  to  recover  and  receive  of  and 
from  all  governments,  bodies  politic  or 
corporate,  as  well  as  from  all  and  every 
person  and  persons  whatsoever,  whom  it 
may  concern,  and  to  give  receipts  and  ac- 
quittances for  all  such  sum  or  sums  of 
money,  goods,  wares,  merchandise,  effects, 
interest,  instalments,  debts  and  demands 
whatsoever,  as  now  is,  or  are, 
741  *or  shall  or  may  be  hereafter  due, 
owing,  belonging  to,  or  payable  unto 
me." 

In  order  to  authorize  Myers  and  Cridland 
to  e£fect  a  sale  of  his  real  estate,  and  con- 
vey the  title  to  a  purchaser  in  case  of  sale, 
Zetelle  and  wife  (on  the  same  day  on  which 
the  power  was  signed)  executed  and  deliv- 
ered a  deed  whereby  they  conveyed  a  house 
and   lot   to   the   said   Myers  and  Cridland, 

*  *  upon  trust  to  lease  the  same  for  such  term 
and  for  such  rent  as  they  or  either  of  them 
mi&[ht    think    most     advantageous,"     &c. 

♦  *  *  **And  upon  further  trust  at  such 
time,  and  in  such  manner,  and  upon  such 
terms  as  the  said  trustees  or  either  of  them 
should  think  most  beneficial,  to  make  sale  of 
said  property,  and  to  collect  all  sums  arising 
from  such  rents  and  sales." 

The  deed  of  trust  and  power  of  attorney 
were  executed  at  the  same  time,  and  for  the 
purpose  of  effecting  the  same  general  ob- 
ject, namely :  the  management  and  disposi- 
tion of  the  plaintiff's  property  and  business 
during  his  absence  froili  the  country.  They 
constituted,  in  fact,  but  one  general  agency, 
the  power  of  attorney  embracing  all  the 
property,  and  the  deed  of  trust  embracing 
the  real  estate  only,  for  the  purpose  of  in- 
vesting the  agents  with  an  authority  which 
was  not,  and  could  not  have  been  conferred 
by  the  power  of  attorney,  Jnamely :  the  au- 


thority to  pass  the  title  and  interest  of  Mrs. 
Ze telle  in  case  a  sale  was  made  of  said  real 
estate. 

Lfooking  to  the  deed  of  trust  and  the  power 
of  attorney,  as  constituting  the  agency  of 
Myers  and  Cridland,  for  the  management  ^ 
and  disposition  of  the  plaintiff's  property 
and  business  during  his  absence  in  Knrope, 
and  defining  their  powers,  it  must,  at  least, 
be  conceded,  without  considering  at  all  the 
parol  proof  in  the  cause,  that  ZeteUe  volun- 
tarily conferred  upon  these  agents  power  to 
receive  and  collect  all  moneys  due  to  him, 
as  well  as  to  sell  his  property,  both  real  and 
personal,  and  to  receive  and  collect  the  pro- 
ceeds  of   such    sale.     This    mncb    is 

742  *beyond  dispute.  It  must  also  be  con- 
ceded, that  the  power  to  collect  neces- 
sarily carried  with  it  the  power  to  collect 
in  c5onfederate  currency,  because  no  other 
currency  was  in  circulation  during-  the  ex- 
istence of  the  agency.  And  this  is  the 
more  apparent  when  in  an  instrument  drawn 
with  the  utmost  particularity,  no  reference 
is  made  to  the  kind  of  currency  which  the 
agents  are  required  to  receive  and  collect, 
although  at  the  time  of  the  execution  of 
the  power  of  attorney  Confederate  currency 
was  coming  into  general  circulation,  and 
became  soon  afterwards  the  only  currency 
of  the  country. 

But  it  is  insisted  that  the  only  object 
which  Zetelle  could  have  had  in  authorizing 
the  collection  of  debts  due  to  him,  and  the 
sale  of  his  real  estate,  was,  that  the  same 
might  be  remitted  to  him  in  Europe.  It  is 
urged,  therefore,  that  if  the  currency  was 
of  such  a  character  as  not  to  be  made  avail- 
able to  him,  or  if  during  the  war  and  exist- 
ing blockade  this  could  not  t>e  done,  then 
there  was  no  excuse  or  justification  on  the 
part  of  the  agents  in  receiving  debts  not 
due  for  several  years,  well  secured  by  mort- 
gage on  real  estate,  or  in  making-  sale  of 
valuable  real  estate  for  a  depreciated  cur- 
rency, when  there  was  no  necessity  or  pro- 
priety for  the  sale;  and  that  their  conduct 
in  this  respect  was  a  gross  violation  of 
duty  and  breach  of  trust  for  which  they 
ought  to  be  held  liable. 

It  is  argued  with  great  force,  by  the 
learned  counsel  for  the  appellee,  that  how- 
ever ample  the  powers  conferred  by  the 
power  of  attorney  and  deed  of  trust,  yet 
they  must  be  construed  with  reference  to 
the  objects  and  purposes  for  which  the 
agency  was  created.  And  conceding  (say 
they)  that  the  agents  had  the  unquestioned 
authority  to  collect  the  debts  due  their  prin- 
cipal, and  to  sell  all  his  property,  real  and 
personal,  yet  the  only  object  in  conferring 
such  power  to  collect  and  to  sell  must  have 
been  made  the  funds  available  to  him,  by 
remitting  to  him  in  Europe. 

Certainly  this  argument  would  carry 

743  with  it  almost  *irresistible    force,    if 
the  fact  upon  which  it  was  predicated 

be  admitted,  to  wit:  that  Zetelle  had  deter- 
mined permanently  to  change  his  residence; 
that  he  intended  to  leave  the  country  never 
to  return,  and  that  this  intention  was  com- 
municated to  his  agents.     Upon   the  theory 
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assumed  in  the  argument,  that  Zetelle  left 
the  country  with  the  view  of  making  his 
permanent  abode  in  a  foreign  land,  and 
that  his  desire  and  purpose  was  to  have  his 
property  converted  into  such  funds  as  might 
be  available  to  him  in  the  country  where  he 
proposed  to  locate,  and  that  this  intention 
and  this  purpose  was  communicated  to  him 
through  his  agents,  it  would  be  indeed  diffi- 
cult if  not  impossible  for  his  agents  to  excuse 
or  justify  their  conduct.  It  becomes,  there- 
fore, an  important  enquiry,  as  to  what  were 
the  purposes  of  Zetelle  in  this  respect,  and 
whether  these  purposes  were  communicated 
to  his  agents.  For  if  it  be  shown  that  he 
proposed  to  be  absent  temporarily  only ;  to 
remain  abroad  until  the  war  then  waging 
should  be  brought  to  a  close,  and  then  to 
return  again  to  this  city  which  for  many 
3*ears  had  been  his  residence,  and  where  he 
had  met  with  much  prosperity  in  his  busi- 
ness ;  if  it  was  his  purpose  simply  to  escape 
with  his  family  from  the  dangers  and  pri- 
vations of  war,  and  avoid  the  vicissitudes 
of  a  civil  strife,  in  which  he  as  an  alien 
had  no  interest,  with  the  purpose  to  return 
with  returning  peace,  then  indeed  the  con- 
duct of  his  agents  must  be  viewed  in  a  very 
different  light.  Or  whatever  may  have  been 
his  purposes  in  this  respect,  if  it  be  shown 
that  he  did  not  make  known  his  purpose  to 
his  agents,  but  left  them  in  ignorance  of 
his  plans,  and  gave  them  no  specific  in- 
structions as  to  remitting  to  him,  or  as  to 
the  kind  of  currency  to  be  received  by  them, 
or  investments  to  be  made  for  him,  these 
facts  must  materially  explain  the  conduct 
and  affect  the  liability  of  the  agents. 

In  his  original  bill  Zetelle  says  he  was 
about  to  go  back  to  Europe,  *^to  remain  for 
an  uncertain  period;  it  might  be  for  life." 
Many  months  after  the  bill  is  filed 
744  *and  the  answers  of  the  defendants 
are  in  the  cause,  when  produced  as  a 
witness,  in  response  to^a  leading  question 
by  his  counsel,  whether,  when  he  left,  it 
was  his  purpose  to  change  his  domicil  and 
make  his  permanent  residence  in  Europe, 
he  answers  "Yes."  When  this  determina- 
tion was  first  formed  does  not  appear.  Cer- 
tain it  is,  it  was  not  his  purpose  to  change 
his  domicil  and  make  his  permanent  resi- 
dence in  Europe  on  the  17th  July  1861,  less 
than  sixty  days  before  the  execution  of  the 
power  of  attorney ;  for  on  that  day  a  deed 
was  put  upon  record  in  the  Hustings  court, 
conveying  to  Zetelle  the  same  house  and 
lot  conveyed  to  Myers  and  Cridland  by  the 
deed  of  trust  of  September  9th,  1861.  It 
could  hardly  have  been  his  determination 
then  to  go  permanently  abroad,  or  he  would 
not  have  purchased  real  estate  in  the  city 
of  Richmond.  In  point  of  fact  he  did  re- 
turn to  the  United  States  in  the  latter  part 
of  the  year  1862,  or  early  in  the  year  1863, 

But  whatever  might  have  been  his  pur- 
pose, whether  his  absence  was  to  be  per- 
manent or  only  temporary,  certain  it  is  that 
there  is  no  sufficient  proof  in  the  cause 
from  which  we  can  conclude  that  his  agents 
had  any  knowledge  of  his  purposes  in  this 
respect.     While  ^telle   says  that    he   com- 


municated his  intentions  to  his  agents,  both 
Myers  and  Cridland  deny  that  they  had  any 
knowledge  of  his  purpose  to  leave  the  coun- 
try permanently ;  but  both  declare  that  they 
understood  his  purpose  was  to  remain  in 
Europe  temporarily,  during  the  continuance 
of  the  war.  They  both  emphatically  deny 
that  there  was  any  understanding  or  agree- 
ment that  they  should  be  required  to  under- 
take the  remission  of  funds  to  Zetelle  in 
Europe. 

Myers  in  his  answer  says — **This  defend- 
ant emphatically  denies  that  there  was  by 
him,  or  in  his  presence,  or  to  his  knowledge, 
anything  to  show  a  purpose  o~  understand- 
ing that  the  proceeds  were  during  the  then 
existing   war,    to  be  paid  over  or  re- 

745  mitted    to    the   plaintiff,  beyond  *the 
limits  of  Virginia.     So   far   from   its 

being  true,  that  this  defendant  was  informed 
by  the  plaintiff  before  he  executed  said 
papers,  that  his  object  was  that  the  net 
proceeds  should  from  time  to  time  be  re- 
mitted to  him,  this  defendant  says  that  if 
he  had  been  so  informed,  he  would  unhesi- 
tatingly have  declined  to  undertake  the 
agency  however  pressed  upon  him.  For 
while  the  coast  was  blockaded  there  was 
great  difficulty  in  remitting  to  Europe;  it 
was  not  only  troublesome  and  objectionable 
in  other  respects,  and  with  his  other  en- 
gagements there  was  no  adequate  motive  to 
induce  this  defendant  to  undertake  it." 

Cridland,  in  his  deposition,  in  answer  to 
the  following  question,  **Were  any  instruc- 
tions, written  or  verbal,  given  to  you,  or 
as  far  as  you  know  to  Myers,  by  Zetelle,  as 
to  remittance  to  him  by  you  or  said  Myers, 
or  both  of  you  while  the  said  Zetelle  should 
be  absent  from  America?"  Says,  **No  in- 
structions were  given  to  me,  and,  as  far 
as  I  know,  none  were  given  to  Mr.  Myers, 
or  if  they  were  I  never  saw  them. "  Again, 
he  says:  '*I  was  not  informed  by  Mr.  Zetelle 
in  regard  to  remitting  him  money  after  he 
left  Richmond.  I  did  not  understand  that 
the  agency  was  created  for  any  such  pur- 
pose. My  understanding  of  the  agency 
was  this :  that  it  was  created  by  Zetelle  be- 
cause he  intended  to  leave  Richmond,  and 
to  leave  reliable  agents  there  to  attend  to 
the  collection  of  his  debts  due  and  to  become 
due  to  him ;  that  he  wished  us  to  superintend 
the  collection  of  rents  of  the  real  estate  he 
owned  in  Richmond,  to  sell  the  same,  if 
deemed  best  by  his  agents,  and  in  all  things 
to  do  for  himself  (2^telle)  precisely  as  he 
would  do,  if  he  had  been  present.  I  was 
under  the  belief  that  he  desired  to  give  us 
full  control  of  his  affairs  in  Virginia  as 
soon  as  he  left.  I  have  no  recollection, 
whatever,  of  having  promised  to  remit 
money  in  any  way,  shape  or  form  to  him 
while  he  remained   abroad,    nor  did  I 

746  receive  any  'instruction  to  remit  any 
coin  or  sterling  money  of  Great  Brit- 
ain." 

These  positive  and  emphatic  statements 
in  the  answer,  and  the  depositions  of  the 
defendants,  Myers  and  Cridland,  are  not 
overthrown  by  any  sufficient  evidence  in 
the   cause.     But   they  are  confirmed  by  the 
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pregnant  fact,  and  one  full  of  consequence, 
that  in  the  power  of  attorney  which  created 
the  ag'ency  and  defined  the  duties  and  obli- 
gationa  of  the  agents,  a  paper  drawn  with 
the  utmost  particularity,  and  widest  ampli- 
tude, there  is  not  to  be  found  one  line  or 
word  indicating  a  purpose  to  impose  on  the 
agents  the  obligation  to  remit  any  moneys 
which  might  come  to  their  hands,  to  their 
principal  in  £ittrope.  It  would  violate  every 
rule  of  evidence  to  permit  the  parol  proof 
of  auch  a  character  aa  we  find  in  this  record, 
to  outweigh  not  only  the  answer  and  depo- 
sitiom  of  the  defendants,  but  to  vary  and 
modify  in  a  material  respect  the  written 
instrument  creating  the  agency,  fixing 
duties,  and  imposing  obligations  not  to  be 
found  in  that  instrument. 

Some  stress  waa  laid  in  the  argument  of 
the  appellee's  counsel,  upon  a  provision  of 
the  deed  of  trust  conveying  the  real  estate 
to  Myers  and  Cridland,  which  requires  them 
in  the  event  of  selling  said  estate,  *^to  pay 
over"  the  proceeds  to  Zetelle.  This  is  a 
very  usual  and  ordinary  provision  of  trust 
deeds,  where  the  power  to  sell  is  conferred 
upon  the  trustees;  but  this  provision  can- 
not be  construed  to  impose  an  obligation  to 
**pay  over"  to  the  grantor  in  a  foreign 
country,  in  time  of  war,  and  pending  a 
blockade.  Such  a  construction  would  be 
most  unreasonable,  particularly  when  the 
deed  of  trust  and  the  power  of  attorney  ex- 
ecuted at  the  same  time,  and  for  a  common 
object,  must  be  taken  together,  as  consti- 
tuting the  same  agency,  and  effecting  the 
same  general  object. 
I  am  of  opinion,  therefore,    that   the  fair 

and  legitimate  conclusion  to  be  arrived 
747     at  from  the  whole  evidence,  *upon  the 

point  now  under  consideration,  is — 1. 
That  Zetelle,  at  the  time  he  executed  the 
power  of  attorney  and  deed  of  trust  to  Myers 
and  Cridland,  did  not  communicate  to  them 
that  his  purpose  was  to  leave  the  country 
permanently.  It  was  evidently  their  im- 
pression that  his  absence  was  to  be  tempo- 
rary— only  during  the  war.  But  if  he  had 
any  well  defined  plan  on  the  subject,  I  am 
bound  to  conclude,  from  the  evidence  before 
us,  that  it  was  not  communicated  to  his 
agents. 

2.  I  am  constrained  to  say  that  there  is 
nothing  in  the  cause  to  show,  either  from 
the  documentary  or  parol  proof,  that  there 
was  any  undertaking  or  agreement  on  the 
part  of  Myers  and  Cridland,  or  either  of 
them,  to  remit  to  their  principal,  in  a  for- 
eign country,  whatever  might  come  into 
their  hands  as  the  agents  of  Zetelle.  The 
positive  and  emphatic  denial  of  both  Myers 
and  Cridland,  sustained  and  confirmed  by 
the  absence  of  any  clause  in  the  power  of 
attorney  imposing  any  such  obligation,  is 
further  strongly  confirmed  by  the  circum- 
stances then  surrounding  the  parties.  It  is 
incredible,  in  the  absence  of  any  written 
obligation  to  that  effect,  or  proof  of  the 
most  positive  character,  that  these  agents, 
both  acknowledged  to  be  gentlemen  of  the 
highest  intelligence,  should  have  under- 
taken to  bind  themselves  to  remit  funds  to 


Eyurope    under  the  circumstances   then  ex- 
isting.    They  were  in  the  city  of  Richmond, 
at    that    time    the   capital  of  the  Southern 
Confederacy,    and  the  great  center  of  that 
power  which  held  in  check   for  four   yean 
the  greatest  armies  ever  marshaled  in  mod- 
ern times;  and  Richmond  was  the  objective 
point  of  all  these  armies.     It  was  liable  to 
be  surrounded   and  laid  in    seige    any  day. 
The    great  object    of  the   Federal  govern- 
ment was  to  cut  off  the  communications   of 
this   city;    and   the  Federal   generals   ma- 
noeuvred their  armies  at  different  points  to 
effect  this  object.     Add  to  this  the  fact  that 
our  coasts  were  blockaded,  and  that  blockade 
becoming   more   and    more    effectual 
748      every  '^day,  and  then   it  is  almost  in- 
credible that  any   man   in    his  senses 
should    have    undertaken    to  do  that  which 
j  was  then  difficult,  but  which  any  day  might 
become   impossible.      No   men    understood 
these  difficulties  better   than   these  intelli- 
gent  agents   with   whom.  Zetelle    had   en- 
trusted his  affairs ;  the  one  being  a  lawyer 
eminent  in  his  profession,  the   other  repre- 
senting the  British   government    as  consul 
here,  and  both  intelligent  observers  of  the 
remarkable  events  then  transpiring.     And 
we   are   not  surprised  to  find  Myers  declar- 
ing, that  if  any  such   obligation,  as  under- 
taking to  remit  funds  to  Europe  under  these 
circumstances  had  been  hinted  at*  he  woukl 
unhesitatingly    have   declined   the  agency, 
however  pressed  upon  him ;  or  that  Cridland 
should  deny  that  the  agency  was  created  for 
any    such    purpose;  accompanied   with  the 
statement    ^^that   consuls   residing   in    the 
Confederate  States  received  dispatches  from 
the    British    minister   in    Washington,    in 
which  they  were  particularly  cautioned  not 
to  transmit   anything  by  means  of  the  ex- 
isting  carrier,    or    special    messenger,    or 
through    a   British    ship  of  war,    but  dis- 
patches for  the  officers  of  the  British  gov- 
ernment,    and    letters    to    their    families, 
written  by  themselves.'* 

That  there  was  no  obligation  on  the  part 
of  the  agents  to  remit  funds  to  Zetelle,  is 
further  confirmed  by  the  fact  that  they  re- 
ceived no  communication  on  the  subject 
from  him  during  his  absence.  It  is  shown 
conclusively  that  Zetelle  was  travelling  from 
point  to  point  in  Kurope  until  his  return  to 
the  United  States  in  1863,  and  that  his 
agents  had  no  knowledge  of  his  where- 
abouts. According  to  Zetelle's  own  state- 
ment, he  went  first  to  L#iverpool,  then  to 
London,  then  to  Paris,  then  to  Marseilles, 
then  to  Nice,  then  to  Constantinople,  thence 
to  Naples,  thence  back  to  Nice,  and  returned 
to  the  United  States  the  winter  of  1862-3, 
spending  a  part  of  his  time  in  New  York 
and  part  in  Chicago.     But  it  is   certain    be 

knew  where  they  were,  and  there  were 
749      three  modes  of  ^communication  open 

to  him,  which  had  been  pointed  out 
to  him  by  Cridland  before  he  left.  And  yet 
no  instructions  came  from  Zetelle  on  the 
subject  of  the  agency.  It  is  incredible, 
upon  the  theory  that  Myers  and  Cridland 
had  undertaken  to  convert  his  means  here 
into  available  funds,  and  transmit  them  to 
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Europe;  that  Zetelle  should  not  have  com- 
municated with  them.  It  is  true  Zetelle 
attempts  to  explain  his  failure  to  do  this, 
by  the  statement  that  he  had  visited  the 
brother  of  Cridland,  a  London  attorney, 
through  whom  he  expected  his  funds  were 
to  be  remitted,  and  requested  him  to  write 
for  him  on  the  subject.  But  in  this  he  is 
not  supported,  but  rather  contradicted,  by 
Mr.  Joseph  J.  Cridland,  the  I^ondon  attor- 
ney, whose  deposition  is  in  the  cause.  He 
recollects  no  conversation  between  him  and 
Zetelle  in  reference  to  a  remission  of  the 
funds,  and  is  confirmed  by  the  statement 
of  his  brother,  the  agent  here,  who  states 
that  the  letter  (and  he  received  only  one)  of 
Jos.  J,  Cridland  simply  referred  to  his  hav- 
ing seen  |^Mr.  Zetelle,  but  contained  no  in- 
structions whatever,  or  any  reference  to  his 
affairs.  If  there  had  been  any  understand- 
ing and  agreement  between  Zetelle  and  his 
agents  that  the  funds  coming  into  their 
hands  should  be  remitted  to  him  in  Europe, 
Zetelle  would  certainly  have  put  himself  in 
communication  with  them,  and  would  not 
have  remained  satisfied  to  have  attempted 
(admitting  his  statement  to  be  true)  to 
make  that  communication  through  one 
source  when  others  were  open  to  him ;  for 
Cridland,  before  he  left  the  city  of  Rich- 
mond, had  informed  him  that  there  were 
three  channels  of  communication  open  to 
him,  one  through  his  brother,  Jos.  J.  Crid- 
land of  London,  one  through  the  British 
consul  at  Nice  (which  Zetelle  says  was  the 
first  place  of  his  destination),  and  one 
through  the  British  embassy  at  Washington. 
With  these  channels  of  communication  open 
to  him,  he  fails  to  write  to  his  agents,  and 
this  failure  is  a  powerful  fact  to  con- 
firm the  statements  of  Myers  and 
750  ^Cridland,  that  there  was  no  agree- 
ment on  their  part  to  remit  funds  re- 
ceived by  them  to  Europe. 

A  minute  and  careful  examination  of  the 
whole  case  forces  my  mind  to  the  conclu- 
sion, that  there  was  no  such  agreement  on 
the  part  of  the  agents.  It  is  not  found 
in  the  written  instruments  creating  the 
agency.  It  is  not  proved  by  the  parol  evi- 
dence. It  is  not  consistent  with  the  cir- 
cumstances surrounding  the  transactions; 
and  it  is  not  consistent  with  the  conduct  of 
the  parties. 

Having  arrived  at  this  conclusion,  the 
discussion  of  the  case  is  now  brought  to  a 
much  more  narrow  compass,  and  the  legal 
questions  to  be  applied  to  the  case  as  made 
out,  according  to  my  conception,  are  simple 
and  easy  of  solution ;  because  they  depend 
upon  well  defined  principles  of  courts  of 
Chancery,  settled  by  a  course  of  decisions 
in  England  and  in  this  country,  too  firmly 
now  to  be  shaken. 

The  case  made  by  the  record  is  then  sim- 
ply this:  2^telle,  having  determined  to 
leave  the  country  to  escape  the  dangers  and 
inconveniences  of  the  war,  then  raging 
between  the  Northern  and  Southern  States, 
constituted  Myers  and  Cridland  his  agents 
and  attorneys  in  fact,  and  conferred  upon 
them  the  most  ample  powers  and  the  largest 


discretion  for  the  management  of  his  busi- 
ness and  the  disposition  of  his  property ;  in 
the  language  of  the  power  of  attorney,  to 
act  for  him  *  'as  fully  and  effectually  to  all 
intends  and  purposes  as  he  himself  might 
or  dOpid  do  by  being  personally  present." 

liJR  conceded  that  they  had  the  unques- 
tioned authority  to  collect  the  debts  due  to 
him,  and  to  sell  his  estate,  real  and  per- 
sonal, if  in  their  discretion  they  thought  it 
best.  They  did  collect  his  debts  and  sell 
his  property.  The  question  as  to  their  obli- 
gation to  remit  the  funds  to  Europe  having 
been  disposed  of,  the  only  question  now  to 
be  determined  is,  whether  in  doing  this, 
and  receiving  Confederate  currency  and 
making  investments  in  Confederate  bonds, 
they  have  been  guilty  of  such  a  breach 

751  *of  trust,  and   violation   of  duty,    as 
will    make   them  liable  to  Zetelle  for 

the  loss  he  has  suffered.  No  fraud  is 
charged  upon  the  agents,  no  mala  fides 
is  imputed  to  them,  and  certainly  none  is 
proven.  They  were  both  gentlemen  of  the 
highest  character,  and  their  integrity  has 
not  been  and  cannot  be  assailed.  But  it  is 
said  that  they  have  been  guilty  of  a  gross 
violation  of  their  duty  and  a  breach  of  trust 
in  this,  that  they  collected  debts  which 
were  not  due,  and  were  well  secured  upon 
valuable  real  estate ;  that  they  sold  the  real 
estate  of  their  principal  for  a  depreciated 
currency,  and  invested  the  proceeds,  as  well 
as  the  other  funds  collected,  in  Confederate 
States  securities;  and  that  in  this  way, 
they,  by  their  gross  negligence  of  the  in- 
terests of  their  principal,  and  injudicious 
management,  instead  of  preserving  the 
trust  property  committed  to  them,  caused 
its  utter  loss  and  destruction. 

When  we  sit  in  judgment  upon  the  con- 
duct of  these  agents,  during  a  period  of 
such  remarkable  political  events  as  were 
then  transpiring,  it  would  be  to  the  last 
degree  unjust  and  inequitable  to  measure 
their  conduct  by  subsequent  events;  to 
characterize  as  acts  of  folly,  those  things 
which  in  the  light  of  the  present,  may  so 
appear,  because  of  the  unfortunate  result, 
and  to  condemn  as  criminally  injudicious 
and  reckless,  conduct  which,  if  events  had 
been  different,  would  have  been  wise  and 
judicious,  and  commended  of  all  men.  In 
the  light  of  the  present  it  is  easy  to  dis- 
course wisely  of  the  folly  and  infatuation 
of  those  times  in  which  men  x  recklessly  im- 
perilled their  own  fortunes  and  the  fortunes 
of  others  under  their  control,  in  investments 
which  depended  upon  the  result  of  battles 
and  the  fate  of  war.  But  that  folly  and 
that  infatuation  was  common  to  a  whole 
people,  and  men  as  wise  and  judicious  as 
any  of  the  present  day,  embarked  their  all, 
and  lost  their  all,  by  their  confidence  in  a 
struggle  which  they  felt  sure  must  ulti- 
mately triumph.     To  pass  judgment 

752  rightly,  now,  upon  their  ♦conduct,  we 
must  place  ourselves  in  their  position, 

and  look  out  upon  all  the  circumstances 
then  surrounding  them,  not  from  our  stand- 
point, but  from  the  standpoint  from  which 
they  viewed  them,  and   judge  accordingly. 
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Myers  and  Cridland  having'  undertaken 
the  management  of  Zetelle's  affairs  in  his 
absence,  (an  agency  not  of  their  own  seek- 
ing, but  which  was  pressed  upon  them  by 
Zetelle)  found  themselves  in  possession  of 
certain  notes  and  bonds  amounting  t^^ven 
or  eight  thousand  dollars,  and  reat^tate 
for  which  Zetelle  paid   $2,900  in   July  1861. 

It  has  been  already  seen  that  they  had 
full  authority  from  Zetelle  to  collect  these 
bonds  and  notes  and  to  sell  this  real  estate, 
and  it  must  be  conceded  they  had  the  au- 
thority to  collect  in  Confederate  currency ; 
for  at  the  time  of  the  creation  of  the 
agency,  to  wit :  on  the  9th  September  1861, 
that  currency  was  coming  into  general  cir- 
culation, and  was  soon  afterwaMs  the  only 
currency  in  circulation  in  this  State. 

In  March  1862,  Myers  and  Cridland  find- 
ing that  they  could  sell  the  real  estate  of 
their  principal,  at  a  large  advance  over  what 
he  had  paid  for  it  in  1861,  and  not  having 
received  any  communication  from  Zetelle, 
and  being  in  ignorance  of  his  residence, 
and  unable  to  communicate  with  him,  de- 
termined after  '^anxious  consultation,"  (in 
the  language  of  one  of  them)  to  expose  the 
property  for  sale  at  public  auction,  and 
accordingly  sold  it  on  the  3l8t  day  of  March 
1862,  for  the  sum  of  $4,725.  It  is  insisted 
that  this  was  an  injudicious  and  reckless 
exercise  of  authority  on  the  part  of  the 
agents,  and  especially,  when  the  proceeds 
were  invested  by  them  in  Confederate 
bonds,  causing  a  total  loss  of  the  property 
to  their  principal.  But  was  it  injudicious 
even,  in  the  light  of  the  circumstances  then 
surrounding  the  agents?  It  that  time  Con- 
federate currency  was  but  slightly  depreci- 
ated, and  they  had  a  chance  of  selling  the 
property  of  their  principal  at  an  ad- 
753  vance  of  $1,825  upon  its  *costs  six 
months  before.  At  that  time  Confed- 
erate currency  was  received  in  payment  of 
debts  and  in  all  the  channels  of  trade  with- 
out doubt  or  question,  and  Confederate 
securities  were  eagerly  sought  after,  by  cor- 
porations as  well  as  individuals,  as  the 
safest  and  most  profitable  investments  that 
could  be  made.  Courts  of  Chancery  having 
funds  under  their  control,  were  daily  direct- 
ing such  investments  in  every  county  in 
the  Commonwealth,  and  fiduciaries,  with 
and  without  the  advice  of  the  courts,  were 
seeking  such  investments  as  the  best  that 
could  be  made  for  those  they  represented. 

It  that  time  there  was  universal  confidence 
in  the  ultimate  triumph  of  the  Confederate 
cause.  The  armies  of  the  South  had  won 
victory  on  almost  every  battle-field;  and 
here  in  Virginia  had  commenced  those 
brilliant  triumphs  in  the  Valley,  which  in 
a  few  months  afterwards  enabled  Jackson 
to  unite  with  I^ee,  and  culminated  in  the 
great  battles  around  Richmond,  which 
forced  the  grand  army  of  the  Potomac, 
broken  and  disorganized,  to  take  shelter 
under  the  gunboats  at  Harrison's  landing. 
At  that  time  and  long  afterwards  the  most 
prosperous,  the  most  prudent  and  judicious 
men  in  this  city ;  men  of  large  experience 
and  large  success  in  business;  men  marked 


in  the  community  as  prudent  and  judicious 
men,  were  every  day  selling*  their  real 
estate  under  the  temptation  of  hig-h  prices 
and  investing  the  proceeds  in  Confederate 
bonds.  Myers  himself  sold  his  own  real 
estate  and  that  of  his  sisters  for  Confed- 
erate money,  and  invested  the  proceeds  in 
Confederate  bonds.  Is  he  to  be  held  to 
act  with  greater  prudence  and  forecast  for 
his  principal  than  for  himself  and  for  those 
bound  to  him  by  the  nearest  ties  of  blood 
and  affection?  If  he  acted  for  his  principal 
as  he  acted  for  himself,  and  in  doing^  so 
followed  the  example  of  the  most  prudent 
and  judicious  men,  shall  the  loss  fall  oa 
him  because  of  the  unfortunate  result  which 
the  wisest  men  could  not  foresee?  He  was 
authorized  to  do  what  2kteUe  '*  might 

754  or  could   do  *if    he   were    personally 
present."     Suppose   Zetelle  had  t>een 

present.  Would  it  have  been  at  all  improb- 
able that  he,  surrounded  by  the  same  cir- 
cumstances and  influenced  by  the  same 
examples,  would  have  done  precisely  the 
same  thing?  Is  it  improbable  that  he  would 
have  been  influenced  by  the  advice  of  bis 
friend  Cridland,  who  was  like  himself  a 
foreig-ner,  who  was  an  officer  of  the  British 
government,  and  through  whose  kind  offices 
Zetelle  was  enabled  to  leave  the  country. 
If  he  had  remained  in  Richmond  does  any 
one  doubt,  after  reading  this  record,  that 
Cridland  would  have  advised  him  to  sell 
his  real  estate,  and  that  Zetelle  would  have 
followed  that  advice?  Cridland,  a  foreigner, 
not  influenced  by  the  patriotic  hopes  and 
desires  of  Southern  men — Cridland,  an 
ofiicer  of  the  British  government,  an  im- 
partial and  intelligent  observer  of  passing 
events,  thought  at  that  time  the  war  would 
be  of  short  duration  and  result  in  the 
triumph  of  the  Southern  cause;  Cridland 
thought  it  best  to  sell  Zetelle 's  real  estate 
when  it  could  be  sold  at  a  handsome  profit. 
Would  Zetelle  have  thought  otherwise  if  he 
had  been  present?  Is  it  at  all  prot>able  that 
he  would  have  acted  differently  from  his 
intimate  and  influential  friend,  the  British 
consul,  who,  from  his  official  position  and 
connections,  had  far  better  opportunities 
of  forming  an  intelligent  opinion  upon 
passing  events.  I  think  no  impartial  mind 
can  give  this  case  a  candid  examination 
without  coming  to  the  conclusion  that  all 
the  probabilities  are  that  Zetelle,  if  he  had 
been  himself  personally  present  in  Rich- 
mond, would  have  done  precisely  what  his 
agents,  Myers  and  Cridland,  did,  so  far  as 
the  sale  of  his  real  estate  was  concerned. 

But  it  is  said  that  these  agents  were 
guilty  of  a  gross  violation  of  duty  and 
breach  of  trust  because  they  collected  the 
notes  of  Wedlinger  and  the  bond  of  Andrew 
Pizzini,  all  of  which  were  well  secured 
upon  real  estate  in  this  city.  So  far  as  the 
notes   of   Wedlinger    ire    concerned* 

755  *it  is  sufficient   to  remark   that   they 
were  negotiable  notes,  payable  at  one 

of  the  Richmond  banks,  and  were  collected 
by  the  bank  in  the  usual  course  of  business* 
and  in  the  only  currency  then  received  and 
paid  out  by  the   banks.     The  collection  of 
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the  note  of  Andrew  Pizzini,  which  was  not 
payable  until  the  Ist  November  1865,  re- 
quires more  particular  notice.  The  collec- 
tion of  this  note  was  certainly  not  without 
authority,  however  injudicious  we  tas*y  say 
it  was;  for  the  power  under  which  the 
agents  were  acting,  voluntarily  conferred 
upon  them  by  Zetelle,  authorized  them  to 
collect  all  his. debts,  whether  due  or  not.  So 
that  they  did  not  act  without  authority,  if 
they  did  act  without  judgment  and  due  dis- 
cretion. Certainly,  as  events  have  trans- 
pired, it  would  have  been  most  prudent,  and 
they  would  have  best  consulted  the  interest 
of  their  principal,  if  they  had  refused  to 
receive  this  debt.  But  having  the  authority 
to  receive  it,  its  collection  was  at  most  an 
error  of  judgment  only.  But  was  it  such 
an  error  as  constituted  a  violation  of  duty 
and  breach  of  trust,  for  which  they  or 
Pizzini  can  be  held  responsible  for  the  loss 
which  2^telle  has  unfortunately  suffered? 
If  it  was  simply  an  error  of  judgment,  with- 
out any  of  the  elements  of  mala  fides,  with- 
out any  intention  or  motive  to  defraud  their 
principal,  and  is  not  characterized  by  a 
reckless  negligence  and  disregard  of  their 
principal's  interests,  so  as  to  constitute  a 
violation  of  duty  and  breach  of  trust,  then 
no  legal  liability  can   attach  to  the  agents. 

To  determine  these  questions  we  must 
again  look  to  the  circumstances  which  sur- 
rounded the  agents  from  the  standpoint 
which  they  occupied.  This  debt  was  paid 
in  January  1863.  Both  Myers  and  Cridland 
say  that  it  was  the  subject  of  anxious  con- 
sideration and  consultation  between  them, 
whether  they  should  receive  this  money. 
They  both  gave  the  same  reason  why  they 
thought  it  best  under  all  the  circumstances 
to  collect  it.  At  that  time  the  Confederate 
armies  had  met  with  serious  reverses. 
756  *The  city  of  Richmond  was  threat- 
ened, if  not  actually  invested,  by 
powerful  armies  from  different  points. 
They  had  every  reason  to  believe  that  the 
city  would  be  bombarded,  and  burnt  if 
taken.  The  security  for  the  debt  of  Pizzini 
was  the  house  which  was  mortgaged  to 
secure  the  debt.  If  that  was  burned,  it  was 
doubtful  if  the  debt  could  be  made. 

The  evacuation  of  Richmond  was  an  event 
that  might  be  expected  any  day.  They  had 
no  reason  to  believe  thnt  the  evacuation  of 
this  city  would  be  followed  by  the  surrender 
of  the  southern  armies,  but  that  the  war 
might  still  continue,  and  the  southern  cause 
yet  be  triumphant ;  and  that  the  best  secu- 
rity they  could  have  would  be  the  bonds  of 
the  Confederacy.  With  this  belief,  and 
under  these  circumstances,  they  received 
the  debt  of  Pizzini.  Looking  back  upon 
these  events  from  our  standpoint,  we  may 
say  it  was  an  act  of  folly  upon  the  part  of 
these  agents  to  collect  this  debt,  so  well 
secured;  but  can  we  say  that,  under  the 
circumstances  which  then  existed,  they 
acted  with  such  reckless  disregard  of  their 
obligations  as  to  impose  on  them  a  legal 
liability  for  their  conduct.  All  we  can  say 
is,  that  it  would  have  been  better,  as  events 
have  transpired,  if  they   had   not   received 


this  debt ;  but  we  cannot  say  that,  under  all 
the  circumstances,  they  were  guilty  of  a 
breach  of  trust  and  violation  of  duty.  It  is 
easy  to  conclude  now,  that  a  deed  of  trust 
upon  a  house  and  lot  in  the  city  of  Rich- 
mond was  better  security  for  a  debt  of  five 
thousand  dollars  than  a  bond  of  the  Confed- 
erate States.  But  when  that  city  is 
threatened  by  beleaguering  armies  with 
bombardment  and  fire,  we  may  conclude 
that  a  man  at  least  acted  honestly  and  in 
good  faith,  who,  having  unwavering  confi- 
dence in  the  triumph  of  the  southern  cause, 
preferred  a  bond  of  the  Confederate  States 
as  better  security  than  property  thus 
threatened  with  destruction. 

But  again    it  is  urged,  that   these 

757  agents  had  no  authority  *to  make  in- 
vestments of  the  funds  they  received 

in  Confederate  bonds.  It  seems  to  me  to  be 
a  full  answer  to  this  argument  to  say,  that 
the  same  investment  was  made  of  the  funds 
of  Zetelle,  which  Myers,  one  of  his  agents, 
made  for  himself.  Myers  invested  for  him- 
self the  sum  of  $10,000,  part  of  which  was 
for  proceeds  of  real  estate  sold  about  the 
time  he  and  Cridland  sold  Zetelle's  real 
estate.  He  invested  for  his  sisters  and 
cousins  over  $25,000.  Can  there  be  mala 
fides  charged  against  a  man  who  made  these 
large  investments  for  himself  and  those 
nearest  to  him  by  the  ties  of  blood? 

But  let  it  be  remembered,  that  these 
agents  were  cut  off  from  all  communication 
with  their  principal,  without  any  knowledge 
of  his  whereabouts,  and  without  the  power 
of  communicating  with  him.  They  find 
themselves  in  possession  of  a  large  fund 
belonging  to  their  principal.  What  are  they 
to  do  with  it?  It  is  their  duty  certainlv  to 
invest  it  in  an  interest  bearing  fund.  They 
find  the  most  judicious  and  prudent  men 
making  investments  in  Confederate  States 
bonds.  One  of  them  has  invested  for  him- 
self and  those  dependent  upon  him,  the  sum 
of  $35,000;  and  under  these  circumstances 
they  conclude  to  make  the  same  investment 
for  their  principal,  who  is  in  a  foreign 
country^  and  who  has  given  them  no  in- 
structions, and  with  whom  they  cannot 
possibly  communicate.  How  can  it  be  said 
that  in  doing  this  they  have  been  guilty  of 
a  breach  of  trust  and  a  violation  of  duty, 
for  which  they  shall  be  held  responsible? 

But  let  it  be  conceded  that  these  agents 
did  commit  errors  of  judgment ;  that  by  a 
different  course  they  might  have  saved  a 
large  portion  of  their  princi pal's  estate 
from  the  wreck  and  ruin  of  the  war;  that 
if  they  had  not  sold  his  real  estate,  that 
would  have  escaped  the  hazards  of  seques- 
tration, as  well  as  the  fires  which  did  at 
last  consume  a  large  portion  of  this  city ; 
that  the  debt  of  Pizzini,  if  they   had 

758  let    it   remain   till  due,   would  *have 
been   also   saved    to   their  principal: 

admit  all  this,  and  yet,  in  the  absence  of 
any  proof  of  fraud  or  mala  fides,  upon  the 
well  settled  principles  of  courts  of  equitj', 
they  cannot  be  held  liable  for  the  loss  their 
principal  has  suffered.  That  loss  must  fall 
on  him,  and  not  on  them. 
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There  has  been  great  uniformity  in  the 
decisions  of  the  £2ngUsh  and  American 
courts  in  the  application  of  the  equitable 
principles  which  fix  the  liability  of  trustees 
and  other  fiduciaries,  with  respect  to  the 
trust  subject ;  and  I  believe  no  case  can  be 
found  where  a  trustee  guilty  of  no  mala 
fides,  has  ever  been  held  responsible  for  a 
loss  occurring  from  a  mere  error  of  judg- 
ment, without  any  wilful  default  on  his 
part  when  the  act  done  was  within  the  power 
under  which  he  acted.  In  Jackson  v.  Jack- 
son, 1  Atk.  R.  513,  L#ord  /Hardwicke  said : 
**  To  compel  trustees  to  make  up  a  deficiency 
not  owing  to  their  wilful  default  is  the 
harshest  demand  that  can  be  made  in  a 
court  of  Eiquity."  In  Knight  v.  Lrord  Ply- 
mouth, 3  Atk.  R.  480;  S.  C.  1  Dick.  R.  120, 
the  same  ^eat  judge  uses  the  following 
language:  **If  there  is  no  mala  fides,  noth- 
ing wrongful  in  the  conduct  of  the  trustee, 
the  court  will  always  favor  him.  For  as  a 
trust  is  an  office  necessary  between  man 
and  man,  and  which  if  faithfully  discharged 
is  attended  with  no  small  degree  of  anxiety 
and  trouble,  it  is  an  act  of  great  kindness 
in  any  one  to  accept  it.  To  add  hazard  or 
risk,  to  that  trouble,  and  to  subject  a  trus- 
tee to  losses  he  could  not  foresee,  would  be 
a  manifest  hardship,  and  would  be  deterring 
every  one  from  accepting  so  necessary  an 
office."  See,  also,  Belchier  v.  Parsons,  1 
Amb.  R.  218;  Rowth  v.  Howell,  3  Ves.  R. 
565;  Adams  v.  Claxton,  6  Id.  226.  As  late 
as  1843,  the  master  of  the  rolls  (Lord  Lang- 
dale)  would  not  charge  fiduciaries  ''when 
they  pursued  that  which  was  considered  the 
most  prudent  and  proper  course,  and  a  loss 
has  unfortunately  arisen."  Kdmunds  v. 
Peake,  7  Beav.  R.  239,  243,  29  Kng.  Ch.  R. 
The  courts  of  New  York  have  re- 
759  peatedly  declared  the  '^same  doctrines. 
In  Thompson  v.  Brown,  4  Johns.  Ch. 
R.  619-628,  Chancellor  Kent,  after  express- 
ing his  concurrence  in  the  views  of  Lord 
Hardwicke,  above  quoted,  declares,  that 
''where  there  is  no  just  imputation  of  mala 
fides,  and  the  fault  is  but,  at  most,  an  error 
of  judgment,  and  a  want  of  sharp-sighted 
vigilance,  it  would  have  the  appearance  of 
great  rigor,  and  would  be  hardly  reconcil- 
able with  the  doctrines  of  a  court  of  equity, 
to  hold  a  trustee  responsible."  And  in 
Franklin  v.  Osgood,  14  John.  R.  527-560, 
Piatt,  J.,  says,  "It  is  not  necessary  to  show 
that  the  trustee  acted  with  all  the  prudence 
and  sagacity  that   might  have  been  used." 

In  Pennsylvania  the  same  doctrines  have 
been  repeatedly  declared.  In  Konigmacher 
v.  Kimmel,  1  Penr.  &  Watts  R.  207-215,  the 
court,  speaking  of  the  "standard  by  which 
trustees  are  to  be  held  liable,"  say,  "pre- 
eminent knowledge  and  uncommon  foresight 
are  not  required.  Ordinary  'men  are  to  be 
compared  and  judged  by  the  standard  of 
ordinary  men.  Common  skill,  common 
prudence  and  common  caution  are  all  that 
courts  have  required  or  ought   to  require." 

In  Zebach's  lessee  v.  Smith,  3  Binn.  R. 
69,  73,  in  a  case  in  Pennsylvania  growing 
out  of  a  sale  of  land  in  1779  for  continental 
money,  for  an  inadequate  price,    and  when 


there  seemed  to  be  no  pressing  necessity 
for  the  sale,  Teates,  J.,  said,  "It  would  be 
unreasonable  to  judge  of  the  conduct  of  W.' 
from  subsequent  events.  His  conduct  onght 
not  to  be  condemned  if  it  flowed  from  an 
honest  though  uninformed  and  mistaken 
judgment."  See  also.  Burr  v.  McKlvine,  1 
Bald.  R.  162;  Gray  v.  Lynch,  8  GiU's  R. 
403,  430 ;  Hart  v.  Ten  Eyck,  2  John.  Ch.  R. 
62;  Wilkinson  v.  Stafford,  1  Ves.  jr.  R.  32. 
In  Virginia  these  same  doctrines  have 
become  well  settled  by  repeated  and  very 
recent  decisions  of  this  court.  In  Carter  v. 
Elliott,  9  Gratt.  511,  559,  Judge  Lee,  deUv- 
ering  the  opinion  of  the  court,  after  review- 
ing many  of  the  leading  English  and 

760  American    cases,    says:    *"The    fair 
result  of  the  views  they   present  and 

the  reasoning  they  adopt  is,  that  where  a 
trustee  has  acted  in  good  faith,  in  the  exer- 
cise of  a  fair  discretion,  and  in  the  same 
manner  in  which  he  probably  would  have 
acted  if  the  subject  had  been  his  own  prop- 
erty and  not  held  in  trust,  he  ought  not  to 
be  held  responsible  for  any  loss  accming 
in  the  management  of  the  trust  fund. 
•  *  *  *  It  is  doubtful  whether  a  wise 
policy  should  ever  require  more  of  a  trustee 
than  that  he  should  act  in  good  faith  and 
with  the  same  prudence  and  discretion  that 
he  is  accustomed  to  exercise  in  the  manage- 
ment of  his  own  affairs." 

The  principles  settled  by  the  case  of 
Elliott  V.  Carter  were  approved  and  reaf- 
firmed in  the  case  of  Davis,  trustee,  v. 
Harman,  decided  at  the  last  Wytheville  term 
of  this  court,  supra  194,  and  may  now  be 
regarded  as  the  settled  law  of  this  State. 

Applying  these  well  settled  principles  of 
equity  jurisprudence  to  the  case  under  oon- 
sideration,  I  am  constrained  to  say,  that 
the  loss  which  has  unfortunately  occon^ed, 
ought  not  to  fall  on  these  agents  and  trus- 
tees. That  they  had  the  authority  to  col- 
lect the  debts  'due  Zetelle,  and  to  sell  the 
real  estate,  cannot  be  denied.  That  they 
acted  with  the  utmost  good  faith,  and  with 
an  honest  though  (as  events  have  trans- 
pired) a  mistaken  judgment,  must  be 
conceded.  The  loss  which  Zetelle  has  un- 
fortuantely  suffered  was  certainly  not  caused 
by  the  wilful  or  negligent  conduct  of  his 
agents.  They  could  have  had  no  other 
motive  in  what  they  did,  than  an  honest, 
if  misguided,  purpose  to  promote  the  inter- 
ests of  their  principal.  One  of  them  was 
his'  intimate  friend,  who  had  shown  him- 
self ready  under  trying  circumstances  to  do 
kind  offices  for  him,  and  not  a  step  was 
taken  without  his  co-operation  and  advice. 
The  other  was  a  gentleman  of  such  high 
character  and  unblemished  reputation  for 
integrity,  that  it  is  impossible  to  conceive 
that  he  would  act  otherwise  than  with 

761  *the   utmost   fidelity  to  such  a  trust. 
And    it   is  shown    that  he   made  the 

same  disposition  of  his  own  property  as 
that  of  his  principal.  The  only  motive 
suggested,  inconsistent  with  an  honest  pur- 
pose to  protect  the  interests  of  their  princi- 
pal, was  that  they  sold  his  property  and 
collected  his  debts,  in  order  that  they  might 
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be  the  recipients  of  the  paltry  sum  of  five 
percent,  commission  in  Confederate  money, 
to  be  divided  between  them.  To  such  an 
unworthy  motive  all  the  circumstances  of 
the  case  and  the  high  character  of  the  par- 
ties afford  an  incontestible  refutation. 

The  serious  loss  which  must  fall  upon  the 
appellee  (Z^telle)  is  the  result,  not  of  the 
wilful  negligence  or  misconduct  of  his 
agents,  but  of  a  disastrous  civil  war,  which 
has  spread  a  flood  of  ruin  and  desolation 
over  the  land,  engulphing  the  fortunes  and 
wrecking  the  hopes  of  half  the  people  of 
this  Commonwealth.  To  make  these  trus- 
tees and  agents  liable  now,  would  be  to  hold 
them  responsible  for  an  unerring  discretion, 
for  a  judgment  infallible,  and  a  forecast 
beyond  all  mental  prescience. 

The  result  of  these  views  is,  that  neither 
Pizzini  nor  Myers  and  Cridland  can  be 
made  liable  to  Zetelle  for  the  unfortunate 
loss  he  has  suffered. 

I  am  painfully  impressed  with  the  hard- 
ship of  this  decision  upon  the  appellee. 
And  it  would  be  an  equal  hardship  upon 
the  appellants,  if  the  decision  were  other- 
wise. The  loss  cannot  be  divided.  It  must 
fall  upon  the  one  side  or  the  other.  We 
must  place  it  where  the  established  adjudi- 
cations of  the  courts  and  the  firmly  settled 
rules  of  equity  have  authoritatively  fixed  it. 

I  am  of  opinion  that  the  decree  of  the 
Circuit  court  of  the  city  of  Richmond  should 
be  reversed,  and  that  the  bill  of  the  appel- 
lee be  dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Decree  reversed. 
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Bond*— CMe  «t  Bar— A  tract  of  land  worth  before 
the  war,  not  more  than  16,000.  was,  in  June  1863. 
sold  by  F  to  S  for  180.000;  of  which  85.000  was  paid 
in  cash  in  Confederate  money,  and  for  the  remain- 
der, five  bonds  of  86,000  each  were  ffiven.  to  be  paid 
in  one.  two,  three,  fonr  and  Ave  years,  "in  current 
funds,"  with  interest  payable  semi-annually  from 
their  date:  and  a  deed  of  trust  on  the  land  to  se- 
cure them.    The  fourth  bond  was,  in  July  1868,  sold 
by  the  aarent  of  F  to  M,  who  purchased  it  as  com- 
missioner of  the  court  for  an  investment.    In  a 
controversy  in  equity  between  S  and  M  as  to  the 
amount  to  be  paid  upon  this  bond.  Hblb: 
I.  Smae— Bona  Fide    Holder— Equitable  Defences.— 
Thouffh  M  is  a  bona  Me  holder  of  the  bond.  S 
may  make  any  defence  to  it  in  equity,  that  he 
could  make  in  an  action  upon  it  by  the  obligee. 
M  holds  the  bond  subject  to  every  infirmity  of 
consideration— to  all  the  equities  attaching  to  it 
in  the  hands  of  the  party  to  whom  it  was  exe- 
cuted. 
a.  Same— Kind    of   Cnrrency- Parol    Evidence.*- 
Thouffh  the  bond  provides  on  its  face,  that  it  *'is 

*Bonds— Kind  of  Currency— Parol  Evidence.— See  the 

principal  case  approved  in  Hilb  v.  Peyton,  22  Oratt 
668,  567.  See  aAao,/ooi-noU  to  Hilb  v.  Peyton.  22  Oratt 
66a 


to  be  paid  in  current  funds,"  S  may  prove,  by 
parol  evidence,  that  by  aarreement  with  F  at  the 
time  the  bonds  were  executed,  he  had  a  riffht  to 
pay  them  at  any  time  before  they  were  due  in 
Confederate  currency:  and  that  he  had  so  paid 
the  other  four  bonds  to  the  holders  thereof  i  and 
in  January  1865.  offered  to  pay  this  bond. 

3.  Seme— **To  Be  Paid  in  Current  Funds"— Presump- 
tion.—The  words  of  the  bond  that  it  is  "to  X>e 
paid  in  current  funds,"  does  not  necessarily 
raise  the  presumption,  that  it  is  to  be  paid  in 
another  and  more  valuable  medium;  but  their 
proper  interpretation  depends  upon  the  time 
when  and  the  circumstances  under  which  they 
are  used. 

4.  "Current  Funds"— Interpretation  of.*— The  most 
just  an4  reasonable  interpretation  of  the  words 
"current  funds."  is,  that  they  arc  intended  to 
ffuard  asrainst  any  contingency  of  an  obliiration 
to  pay  in  coin. 

5.  Bond— How  Discharged— Case  at  Bar.— The  bond 
constituting  one-sixth  of  the  price  contracted  to 
be  ffiven  for  the  land,  it  is  to  be  discharared  by 
the  payment  of  one-sixth  of  the  value  of  the 
land  in  United  States  currency,  at  the  time  of 

the  sale. 

763  *This  was  a  suit  in  equity  in  the 
Husting's  court  of  the  city  of  Rich- 
mond, by  Wm.  L.  Salmon  against  John  A. 
Meredith,  Mary  L#.  Meredith  and  her  chil- 
dren, asking  the  court  to  fix  the  amount  the 
plaintiff  should  pay  in  discharge  of  a  bond 
of  $5,000,  which  was  one  of  live  given  by 
him  in  June  1863,  for  the  purchase  money 
of  a  tract  of  land  which  he  purchased  of  S. 
R.  Fondren.  The  plaintiff  insisted  that  the 
contract  for  the  land  was  made  with  refer- 
ence to  Confederate  currency  as  the  stand- 
ard of  value ;  and  that  by  agreement  with 
Fondren  at  the  time,  he  was  entitled  to  pay 
off  the  bonds  at  any  time  before  they  fell 
due ;  and  that  he  had  in  fact  so  paid  off  the 
other  four  bonds. 

John  A.  Meredith  answered  the  bill,  and 
said  he  was  induced  to  purchase  the  bond 
as  commissioner  of  the  court,  as  an  invest- 
ment, because  of  the  length  of  time  it^had 
to  run,  and  that  it  was  to  be  paid  in  current 
funds ;  and  at  the  time  of  the  purchase,  and 
indeed  until  January  1865,  he  had  no  in- 
formation that  Salmon  had  a  right  to  pay 
off  the  bond  before  it  was  due ;  and  if  he 
had  been  so  informed  he  would  not  have 
purchased  it.  Mrs.  Meredith  also  answered, 
referring  to  the  answer  of  John  A.  Mere- 
dith. 

The  facts  as  they  appear  in  the  record, 
are  substantially  as  follows : 

In  June  1863,  S.  R.  Fondren  sold  to  Wil- 
liam Lr.  Salmon,  a  tract  of  ninety-three 
acres  of  land  lying  about  a  mile  and  a  half 
from  the  city  of  Richmond.  For  this  land, 
which  before  the  war  was  worth  about  five 
thousand  five  hundred  or  six  thousand  dol- 
lars, Salmon  was  to  pay  thirty  thousand 
dollars;  of  which  he  paid  $5,000  in  cash, 
and  executed  his  five  bonds  of  $5,000   each, 

Current  Funds— Interpretation  of.— See  the  princi- 
pal case  cited  and  approved  in  Wriffhtsman  v.  Bow- 
yer,  24  Oratt  430:  Sexton  v.  Windell,  28  Gratt  688. 
See  generally,  monoirraphic  note  on  "Bonds." 
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for  the  balance,  payable  in  one,  two,  three, 
four  and  five  years  from  the  date,  with  inter- 
est payable  semi-annually.  The  bonds  were 
alike  except  as  to  the  time  of  payment,  and 
were  in  the  following  form :  $5,000.  One 
year  after  date  I  promise  to  pay  to  Sam- 
uel    R.      Fondren,      his     executors, 

764  *adm'rs  or  assigns,    the  sum  of  five 
thousand  dollars,   with  legal  interest 

thereon  from  the  date  thereof  until  paid, 
the  said  interest  to  be  paid  half  yearly,  on 
the  first  days  of  December  and  June,  and 
to  be  paid  in  current  funds,  for  value  re- 
ceived. For  the  punctual  payment  whereof, 
I  bind  myself,  my  heirs,  executors  and 
administrators.  Given  under  my  hand  ax^ 
seal,  at  Richmond,  this  first  day  of  Jun9 
1863. 

The  first  three  of  these  bonds  were  trans- 
ferred to  Fendall  Griffin,  from  whom  Sal- 
mon had  purchased  the  land,  and  were  paid 
to  him  or  his  assignee  before  their  matur- 
ity; and  the  fifth  was  paid  in  the  fall  of 
1863,  to  Fondren.  The  fourth,  which  is  the 
subject  of  this  suit,  was  transferred  to  John 
A.   Meredith  as  commissioner  of  the  court. 

It  appears  that  Mr.  Meredith,  who  had,  as 
commissioner  of  the  court,  in  June  1863, 
sold  Certain  real  estate  belonging  to  Mrs. 
Mary  h*  Meredith  and  her  children,  and 
was  directed  to  invest  the  proceeds  of  the 
sale,  applied  to  Wellington  Goddin,  who  as 
auctioneer  had  sold  the  property,  to  pur- 
chase State  stock  for  him.  Failing  to  pro- 
cure the  stock,  Mr.  Meredith  then  enquired 
if  he  (Goddin)  has  any  securities  other  than 
Confederate  bonds  in  which  the  investment 
might  be  made ;  and  Groddin  offered  to  sell 
to  Meredith  the  bond  in  controversy  in  this 
suit,  and  also  the  one  payable  in  five  years. 
Meredith,  with  the  approval  of  one  of  the 
beneficiaries,  purchased  the  first;  and  was 
induced  to  make  the  purchase  because  it 
was  payable  four  years  after  date,  in  cur- 
rent funds,  was  endorsed  by  Fondren,  who 
he  believed  to  be  responsible,  and  was  se- 
cured by  a  deed  of  trust  on  real  estate. 
When  he  purchased  the  bond  he  had  no  in- 
formation that  Salmon  had  a  right  to  pay 
it  before  it  became  due. 

Wellington  Goddin  was  examined  as  a  wit- 
ness.    He  states  that  at  the  request  of  Fon- 
dren he  wrote  the  bonds,  and  that  they  were 
written  in  exact  accordance  with    the 

765  ^instructions  of  the  parties  given  to 
him.     In    answer    to   a   question,   he 

sa^rs :  *  *  I  do  not  know  what  were  the  views 
of  'these  gentlemen  as  to  the  kind  of  cur- 
rency in  which  these  bonds  were  to  be  paid, 
but  I  will  state  my  opinion  after  hearing 
an  interview  between  them  at  the  time. 
As  I  before  stated.  Confederate  currency, 
at  the  time  of  the  contract,  was  greatly  de- 
preciated, and  as,  in  the  event  the  Confed- 
erate government  succeeded  the  currency 
would' improve  in  value,  that  nearly  all  the 
citizens  of  the  South  had  the  greatest  con- 
fidence that  the  South  would  gain  her  in- 
dependence, in  which  event  its  currency 
would  be  greatly  enhanced  in  value,  there- 
fore, persons  selling  real  estate,  were  will- 
ing to  sell  it   on  a  credit,  in    the  hope  that 


by  the  maturity  of  the  obligation,  the  suc- 
cess of  the  Confederacy  would  be  estab- 
lished. In  that  event,  if  the  Confederate 
money  was  the  current  circulation  at  the 
time  of  the  maturity  of  the  obligjations^ 
then  the  obligation  was  to  be  paid  in  such 
currency,  but  if  gold  was  the  only  money 
in  circulation,  then  the  obligations  were  to 
be  paid  in  gold." 

Salmon,  who  testified  in  the  case,  states 
that  there  was  an  understanding  between 
Fondren  and  himself,  the  amount  of  the 
bonds  being  so  large,  that  he,  Salmon, 
should  have  the  privilege  of  taking  up 
any  or  all  of  the  bonds  before  maturity, 
that  is,  whenever  he  had  the  money 
to  take  them  up  with ;  and  that  this  agree- 
ment was  made  before  the  bonds  were 
executed.  He  says  he  paid  the  five  years' 
bond  to  Fondren  in  the  fall  of  1863 ;  and  he 
took  up  the  bonds  assigned  to  Griffin  before 
they  were  due.  And  they  received  the 
money  because  they  knew  of  the  under- 
standing, and  that  he  had  a  right  to  take 
them  up;  and  in  January  1865  he  offered  to 
pay  to  M.  the  bond  in  controversy.  There 
are  other  witnesses  who  testify  to  having 
heard  from  Fondren  that  such  was  the 
agreement.  Fondren  himself  was  dead 
when  the  suit  was  brought. 

The  cause  came  on  to  be  heard  on 
766  the  22d  of  June  *1868,  when  the  conrt 
held  that  the  bond  in  controversy  was 
a  contract  entered  into  with  reference  to 
Confederate  States  treasury  notes  as  a 
standard  of  value ;  and  it  appearing  that  on 
the  1st  of  June  1863,  the  date  of  the  con- 
tract, seven  dollars  of  said  Confederate 
notes  were  equal  to  one  of  gold,  it  was  de- 
creed that  the  bond  be  commuted  and  reduced 
to  $714.29;  and  that  upon  Salmon's  paying 
that  amount,  with  interest  from  the  1st  of 
June,  up  to  which  time  the  interest  had 
been  paid,  into  the  First  National  Bank  of 
Richmond  to  the  credit  of  the  cause,  he 
should  be  discharged  from  all  indebtedness 
by  reason  of  the  bond  aforesaid.  And  upon 
the  payment  of  the  said  sum  and  interest 
into  the  bank,  Goddin,  the  trustee  in  the 
deed  of  trust  to  secure  the  bonds,  was  di- 
rected to  release  the  trust.  The  Merediths 
thereupon  applied  to  this  court  for  an  appeal 
from  the  decree ;  which  was  allowed. 

Meredith,  for  the  appellants. 
Cannon  &  Courtney,  for  the  appellees. 

STAPLES,  J.  Although  the  bond  in 
controversy  is  in  the  possession  of  a  bona 
fide  purchaser,  the  obligor  may,  notwith- 
standing, make  any  defence  here  he  could 
have  made  in  an  action  by  the  obligee. 
The  purchaser  holds  the  bond  subject  to 
every  infirmity  of  consideration — to  all  the 
equities  attaching  to  the  instrument  in  the 
hands  of  the  party  to  whom  it  was  executed. 
The  only  question  then  to  be  considered  is, 
what  did  the  parties  mean  bv  the  words 
'* current  funds,"  used  in  the  several  obliga- 
tions executed  by  the  vendee?  Did  they  in- 
tend to  provide  for  payment  of  the  debt  in 
the  money  current,   whatever  it  might  be* 
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at  the  maturity  of  these  obligations,  or  were 
they  contracting*  with  reference  to  Confed- 
erate money,  and  its  probable  continuance 
as  the  circulating  medium  of  the  countr)"^. 
This  question*  must  be  decided  not  alone 
by   the   language  of   the  instrument, 

767  *but  by  a  careful  consideration  of  all 
the  facts  and  circumstances. 

That  an  individual  during  the  war,  hav- 
ing urgent  need  for  Confederate  notes,  and 
knowing  they  would  be  useful  to  him  in  the 
payment  of  specie  debts,  might  have  been 
willing  to  execute  his  obligations  therefor, 
payable  at  a  remote  period,  and  incur  ail 
the  risks  of  an  appreciation  of  the  currency 
may  be  readily  imagined.  But  it  is  difficult 
to  believe  that  a  person  possessed  of  ordi- 
nary intelligence  would  deliberately  have 
encountered  the  hazard  of  being  required  to 
pay  $25,000,  with  its  accumulated  interests, 
in  a  sound  currency,  for  a  tract  of  land 
worth  only  $6,000,  whatever  may  have  been 
his  conviction  of  the  result  of  the  struggle. 
Certainly  if  the  parties  looked  forward  to 
some  other  and  more  valuable  currency  as  a 
medium  of  payment,  and  measured  their 
agreement  by  a  more  permanent  standard, 
that  very  consideration  must  have  had  its 
influence  on  them  in  estimating  the  price 
to  be  paid  for  the  property. 

If  we  are  permitted  to  speculate  as  to  their 
views,  we  may  reasonably  suppose  they 
entertained  the  opinions  held  by  a  great  ma- 
jority of  the  people.  They  probably  antici- 
pated an  early  triumph  of  the  Confederate 
cause,  and,  as  a  necessary  result,  a  marked 
appreciation  of  the  Confederate  money. 
Mr.  Wellington  Goddin,  a  witness,  an  ex- 
tensive auctioneer  and  real  estate  agent 
during  the  war,  in  answer  to  a  question 
asked  him,  says  that  he  wrote  the  bonds  in 
accordance  with  instructions  given  him  by 
the  parties;  that  he  does  not  know  what 
were  their  views  as  to  the  kind  of  currency 
in  which  the  bonds  were  to  be  paid ;  but 
that  he  would  state  his  opinion  after  hear- 
ing an  interview  between  them  at  the  time. 
He  says:  ^* Confederate  notes  at  the  time  of 
the  contract  were  greatly  depreciated,  and 
as  nearly  all  the  citizens  of  the  South  had 
the  greatest  confidence  in  the  success  of  the 
cause,  and  as  in  that  event  the  currency 
would  be   greatly  enhanced  in  value, 

768  persons  selling  real  estate  *were  will- 
ing to  sell  on  credit,  in   the  hope  that 

by  the  maturity  of  the  obligation,  the  suc- 
cess of  the  Confederacy  would  be  estab- 
lished." If  the  parties  consummated  their 
sale  and  purchase  with  these  views  and  ex- 
pectations, they  contracted  on  the  basis  of 
Confederate  money  as  the  medium  of  pay- 
ment. A  contract  of  this  sort  is  substan- 
tially the  same  as  a  contract  to  pay  in 
Confederate  States  notes.  It  is  a  contract, 
according  to  the  real  understanding  of  the 
parties,  entered  into  with  reference  to  such 
notes  as  the  standard  of  value,  and  to  be 
fulfilled  in  like  medium. 

The  extended  credit  given  would  indicate, 
in  such  a  case,  not  that  the  vendor  expected 
payment  in  coin  or  lawful  money  of  the 
United  States,  but  that  the  Confederate  cur- 


rency would  be  less  depreciated  when  the 
day  of  payment  arrived.  In  this  view  the 
stipulation  in  relation  to  **current  funds" 
may  be  readily  explained  as  intended  to 
exclude  the  idea  of  an  Agreement  to  pay 
in  coin.  These  views  are  strongly  con- 
firmed by  the  conduct  of  the  vendor  subse- 
quent to  the  sale.  In  October  1863,  we  find 
him  receiving  from  the  vendee  payment  in 
full  of  the  bond  maturing  in  June  1868. 
The  bond  falling  due  in  June  1867,  was 
placed  by  him  in  the  hands  of  a  broker  and 
sold  for  Confederate  money.  The  remain- 
ing three  were  assigned  to  Fendall  Griffin, 
from  whom  he  had  purchased  the  land.  It 
is  not  proved;  it  in  not  even  suggested, 
that  the  vendor  was  impelled  to  this  course 
by  a  pressing  and  urgent  demand,  or  by  the 
prospect  or  hope  of  a  better  investment. 
His  sale  of  the  bonds  under  the  circum- 
stances is  utterly  inconsistent  with  the 
theory  that  the  vendor  was  unwilling  to  re- 
ceive the  Confederate  notes,  and  intended 
to  await  the  advent  of  a  better  circulating 
medium.  The  conduct  of  the  holders  of 
these  bonds  also  repudiates  such  a  preten- 
sion. As  late  as  November  1864,  all  of 
them,  except  the  appellant,  readily  accepted 
payment,  not  because  their  necessities  re- 
quired it,  but,  according  to  the  evi- 
769  dence,  because  *they  were  apprised  of 
the  real  agreement  and  "understanding 
of  the  original  parties.  This  understand- 
ing has  been  fully  proved  by  the  vendee, 
whose  deposition  has  been  taken  and  read 
without  objection.  According  to  his  state- 
ment it  was  expressly  agreed  between  him 
and  the  vendor  he  should  have  the  privilege 
of  discharging  the  whole  amount  of  the 
purchase  money  at  any  time  before  its  ma- 
turity, and  in  accordance  with  this  privi- 
lege he  had  paid  all  the  bonds  except  the  one 
in  controversy,  which  he  also  proposed  to 
pay  in  January  1865.  It  is  also  proved  by 
another  witness,  S.  N.  Davis,  *^that  in  a 
conversation  held  in  1863  with  the  vendor 
about  the  sale  of  the  property,  that  the  lat- 
ter said  he  had  made  a  sale  to  Salmon,  the 
vendee,  on  long  time,  giving  him  the  priv- 
ilege to  pay  for  the  place  whenever  he  got 
the  money,  which  he  was  satisfied  he  would 
soon  do."  These  statements  are  strongly 
corroborated  by  the  conduct  of  the  vendor 
before  alluded  to,  and  are  not  contradicted 
by  any  evidence  in  the  record.  If  they  are 
to  be  believed,  it  seems  to  me  they  are  de- 
cisive of  this  case.  They  explain  the  mo- 
tives and  views  of  the  parties  in  entering 
into  the  contract — that  no  special  impor- 
tance or  meaning  was  attached  by  either  to 
the  use  of  the  words  ** current  funds,"  or  to 
the  extended  credit  given;  that  the  vendor 
certainly  did  not  intend  thereby  to  provide 
for  payment  in  some  better  currency,  nor 
the  vendee  to  subject  himself  to  the  hazard 
of  being  forced  to  pay  four  times  the  value  of 
the  property  purchased,  without  the  slightest 
probability  of  being  a  gainer  by  the  ar- 
rangement. 

It  is  insisted,  however,  that  this  evi- 
dence is  plainly  contradictory  of  the  writ- 
ten   agreement.     Were    this    so,    it    would 


1017 


21  QRATT. 


Virginia  Reports,  Annotatbd. 


770,  771,  772 


still  be  legitimate,  as  the  statute  authorizes 
either  party  to  show  by  parol  or  other  rele- 
vant evidence,  what  was  the  true  under- 
standing, either  expressed  or  to  be  implied, 
in  respect  to  the  kind  of  currency  in  which 
the  contract  was  to  be  fulfilled.     Such 

770  evidence,   however,  *docs  not  modify 
or   alter  the  written   agreement.     As 

was  said  in  Thorington  v.  Smith,  8  Wall. 
U.  8.  R.  1,  it  simply  explains  an  ambiguity 
which  under  the  general  rules  of  evidence 
may  be  removed  by  parol.  It  enables  the 
court  simply  to  interpret  the  written  terms 
according  to  the  real  intent  and  agreement 
of  the  parties,  and  to  understand  what  was 
meant  by  the  words  they  have  employed. 

The  case  of  Taylor  v.  Turley,  33  Mary- 
land R.  500,  very  recently  decided,  in  some 
of  its  features  is  very  similar  to  this.  The 
note  in  controversy  there  was  executed  the 
7th  February  1863,  in  the  State  of  Tennes- 
see, while  the  Confederate  forces  **were  in 
the  ascendancy  in  that  State,  for  a  loan  of 
Confederate  money,  payable  two  years  after 
date,  ^4n  current  bankable  funds."  JE>^our 
judges  in  a  court  of  seven,  held  that  the 
note  was  payable  in  United  States  currency. 
The  other  three  were  of  opinion  that  the 
note  according  to  its  terms,  when  construed 
in  the  light  of  the  facts  and  circumstances 
described  by  the  evidence,  was  payable  in 
Confederate  currency.  Judge  Stewart,  in 
delivering  the  opinion  of  the  majority,  relies 
mainly  upon  the  fact,  that  no  evidence  had 
been  adduced  tending  to  show  that  the  par- 
ties in  employing  the  words,  *' current 
bankable  funds,"  referred  to  Confederate 
money,  and  its  probable  continuance  for  the 
next  two  years  as  the  prevailing  currency 
of  the  State  of  Tennessee.  On  the  con- 
trary, the  facts  showed  that  they  contracted 
in  view  of  the  fluctuating  value  of  the  cir- 
culating medium  in  that  State,  depending 
upon  the  fortunes  of  war,  at  one  time  Con- 
federate notes  constituting  the  currency, 
and  at  another  United  States  treasury  notes, 
accordingly  as  the  contending  forces  alter- 
nately obtained  the  ascendancy ;  and  these 
very  fluctuations  confirmed  the  conclusion 
that  the  parties  contemplated  the  very  pos- 
sible occurrence  of  a  different  currency  at 
the   maturity  of  the  obligation  from 

771  *the  one  then  prevailing,  and  adopted 
the   terms  of   the  note  to  meet  such  a 

contingency. 

In  the  State  of  Virginia  the  condition  of 
things  was  entirely  different.  At  the  pe- 
riod of  the  execution  of  this  instrument, 
certainly,  there  was  no  such  struggle  for 
ascendancy  between  contending  forces,  no 
such  fluctuations  and  changes  of  currency, 
as  in  the  State  of  Tennessee.  The  opera- 
tions of  the  government  and  the  transac- 
tions of  the  people  were  almost  universally 
conducted  through  the  medium  of  the  Con- 
federate treasury  notes.  It  seems  to  me, 
therefore,  the  construction  given  to  a  Vir- 
ginia contract  of  1863  should  be  the  very 
reverse  of  that  applied  to  a  Tennessee  con- 
tract of  the  same  period.  It  is  certainly 
reversing  the  order  of  things  to  presume 
that  parties,  contracting   with  reference  to 


the  prevailing  currency,  contemplated  pay- 
ment in  some  other  unknown  and  more 
valuable  medium.  No  such  presumption  re- 
sults necessarily  from  the  use  of  the  words 
** current  funds."  There  is  no  magic  in 
these  words.  No  legal  import  attached  to 
them.  Their  proper  interpretation  depends 
upon  the  time  when  and  the  circumstances 
under  which  they  are  used.  The  Supreme 
court  of  the  United  States,  without  the  aid 
of  legislative  enactments,  finds  no  difficulty 
in  divesting  the  word  dollar  of  its  long 
established  legal  signification  in  this  class 
of  cases,  and  of  considering  it  in  the  light 
of  all  the  circumstances  surrounding  the 
parties.  We  on  the  other  hand,  with  the 
aid  of  a  liberal  statute,  are  continually  em- 
barrassed in  our  efforts  properly  to  inter- 
pret the  words  *  *  current  funds, "  and  phrases 
of  a  like  character,  when  employed  in  the 
same  connection.  Most  persons  are  willing 
to  concede  that  an  obligation  executed  in 
1863  or  1864  for  the  payment  of  dollars,  al- 
though at  a  remote  period,  is  to  be  consid- 
ered a  Confederate  contract  when  founded 
on  a  loan  of  Confederate  notes,  or  a  sale  of 
property  at  Confederate    prices.     In   such 

case  they  agreed  that  the  parties 
772      meant  the  dollars  in  circulation  *when 

the  contract  is  made,  and  not  when 
it  matures.  But  if  the  words  '*  current 
funds"  and  the  like  are  inserted,  something 
else  was  intended  of  a  wholly  different 
character.  In  that  case  it  is  a  contract  of 
hazard;  a  speculation  upon  the  currency 
and  the  duration  of  the  war  was  intended; 
and  upon  this  arbitrary  rule  of  interpreta- 
tion, the  unfortunate  purchaser  or  borrower 
is  overwhelmed  with  a  debt  never  seriously 
contemplated  by  either  of  the  parties.  It 
seems  to  me,  the  most  just  and  reasonable 
interpretation  is,  to  consider  these  words  as 
simply  intended  in  such  cases  to  guard 
against  any  contingency  of  an  obligation 
to  pay  in  coin. 

The  case  of  Boulware  v.  Newton,  18  Gratt. 
708,  has  been  cited  as  sustaining  the  pre- 
tension of  the  appellant.  There  the  obliga- 
tion was  for  the  payment  of  the  sum 
designated  *4n  current  funds."  The  coun- 
sel in  that  case,  relying  upon  the  authority 
of  certain  English  cases,  insisted  that  the 
parties  were  precluded  by  the  reason,  policy, 
and  intendment  of  the  law,  from  affixing  to 
the  words  **  current  funds"  any  other  mean- 
ing than  that  of  funds  current  at  the  date 
of  the  contract.  Judge  Rives,  in  answer- 
ing this  view,  said  this  would  be  to  disre- 
gard the  true  reason  of  the  authorities,  and 
to  deny  to  our  citizens,  at  that  time  under 
all  the  circumstances  of  their  condition,  that 
absolute  freedom  of  contracting  in  view  of 
all  possible  eventualities,  which  the  princi- 
ples of  the  common  law  secure  to  all,  in  spite 
of  the  changes  of  government.  It  was  held, 
not  that  the  words  in  question  of  them- 
selves excluded  the  supposition  that  Confed- 
erate currency  was  intended,  but  in  the 
connection  in  which  they  were  used,  and 
under  all  the  circumstances  and  provisions 
of  the  contract,  they  would  not  admit  of 
that  interpretation.     It  was  said  by  Judge 
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Anderson,  in  Miller  &  Franklin  v.  City  of 
Lynchburg,  20  Gratt.  330,  343,  that  he  was 
indisposed  to  extend  the  principle  of  Boul- 
ware  ▼.  Newton,  in  its  application  to  other 
cases,  and  would  not  apply  it  unless 

773  required  to  do  *8o  by   clear  and  con- 
clusive evidence;  and  in  this  remark 

all  the  judg-es  concurred. 

It  is  supposed  that  Kraker  v.  Shields,  20 
Gratt.  377,  is  an  authority  for  the  appellant 
here.  The  cases  will  be  found  on  examina- 
tion to  be  wholly  dissimilar.  In  Kraker  v. 
Shields  nothing  is  said  in  the  notes  or 
deeds  of  trust  about  the  currency  in  which 
payment  was  to  be  made,  but  the  money  is 
described  generally  as  so  many  dollars. 
There  the  land  was  sold  in  November  1862, 
at  the  price  of  fourteen  thousand  and  iive 
hundred  dollars,  of  which  $5,000  were  paid 
in  cash  in  Confederate  notes.  The  esti- 
mated value  of  the  land  in  coin  before  the 
war  and  at  the  date  of  sale,  was  ten  thou- 
sand dollars,  and  in  November  1865  it 
would  have  sold  for  fifteen  thousand  dollars. 
Estimating  the  cash  payment  at  its  specie 
value,  and  supposing  the  remainder  pay- 
able in  United  States  currency,  the  price 
stipulated  to  be  paid  was  about  the  fair 
value  of  the  property.  In  point  of  fact, 
however,  two  instalments  falling  due  in  1863 
and  1864,  were  paid  in  Confederate  money. 
It  was  proved  that  the  vendor  anticipating 
a  better  currency  in  a  year  or  two,  expressly 
refused  to  sell  except  upon  the  terms  of  re- 
ceiving the  deferred  instalments  in  the 
mone3''  in  circulation  when  the  bonds  ma- 
tured, and  that  these  terms  were  communi- 
cated to  the  purchaser  and  by  him  accepted, 
though  with  considerable  reluctance  and 
hesitation. 

In  the  present  case  the  real  value  of  the 
land  does  not  exceed  six  thousand  dollars, 
while  the  agreed  value  was  thirty  thousand 
dollars.  Does  any  one  suppose  that  the 
purchaser  would  have  entered  into  this  con- 
tract, if  the  vendor  here,  as  in  Kraker  v. 
Shields,  had  informed  him  it  was  his  deter- 
mination not  to  receive  payment  until  the 
maturity  of  the  respective  bonds,  and  then 
to  require  it  in  gold  if  that  should  be 
the  circulating  medium.  So  far  from  it,  the 
proof  is,  as  I  have  before  stated,  that  the 
vendee  made  the  purchase  and  executed  his 
bonds  in  the  form  adopted,  with  the 

774  express  reservation  of  a  right  to  *pay 
them   at  his   pleasure  in  Confederate 

currency.  And  in  accordance  with  this 
privilege,  he  did  pay  all  of  them  except  the 
one  in  controversy,  and  not  only  asserted 
his  right  to  pay  that,  but  made  a  formal 
tender  of  the  amount.  If  the  vendor,  in- 
stead of  selling  these  bonds,  had  retained 
possession  of  them,  refusing  payment  when 
tendered,  and  was  now  asserting  a  claim  to 
a  recovery  of  twenty  thousand  dollars,  with 
interest  thereon  from  June  1863,  in  United 
States  currency,  such  a  claim  would  meet 
with  little  favor  in  a  court  of  equity.  It 
would  be  justly  regarded  as  an  attempted 
fraud  through  the  forms  of  a  written  agree- 
ment. No  one  of  course  attributes  any  im- 
propriety to  the  distinguished  and  excellent 


gentleman  who  purchased  the  bond  in  igno- 
rance of  the  real  contract  of  the  parties ; 
but  according  to  well  settled  principles  he 
can  occupy  no  higher  ground  than  his  as- 
signor. 

As  a  general  rule  the  construction  of  this 
class  of  contracts  is  matter  of  fact  rather 
than  law.  In  their  interpretation,  but  little 
aid  is  to  be  derived  from  previous  adjudica- 
tions. Still  I  think  we  may  study  with 
profit  and  instruction  the  opinions  of  our 
predecessors  in  controversies  arising  at  an 
early  period  of  our  history.  After  the  close 
of  the  Revolutionary  war  a  number  of  cases 
were  before  this  court  involving  the  adjust- 
ment of  liabilities  incurred  during  the  exist- 
ence of  paper  money.  See  Watson  &  Harts- 
horne  v.  Alexander,  1  Wash.  440;  Skipwith 
V.  Clinch,  2  Call,  213;  Smith,  ex'or,  v. 
Walker,  1  Call,  39 ;  Bogle,  Somerville  &.  Co. 
V.  Vowles,  1  Call,  244;  Commonwealth  v. 
Beaumarchais,  3  Call,  122.  In  some  of 
these  cases  the  obligations  were  payable 
presently ;  in  others  at  remote  periods ;  in 
others  the  agreement  was  for  the  payment 
of  a  perpetual  ground  rent  upon  the  convey- 
ance of  real  estate  in  fee.  Again,  in 
others,  leases  had  been  made  for  long  terms 
in  consideration  of  annual  rents.  In  some 
instances  the  contract  provided  for  the 
payment  of  so  many  pounds  without  fur- 
ther description.  In  others,  the  stipu- 
775  lation  was  to  pay  current  *money  or 
current  funds  of  Virginia.  In  all 
these  cases  this  court  applied  the  scale  of 
depreciation  in  some  form,  unless  it  ap- 
peared that  a  specie  debt  was  intended. 

It  is  true  that  these  decisions  were  made 
under  the  act  of  1781,  which  directed  the 
application  of  a  fixed  scale  to  all  the  con- 
tracts-and  debts  of  that  period,  excepting 
debts  and  contracts  made  and  entered  into 
for  gold  and  silver  coin.  But  by  the  5th 
section  of  the  same  act  the  court  was  au- 
thorised to  award  such  judgment  in  such 
case  as  shall  appear  just  and  equitable. 
And  in  Ambler  v.  Wyld,  2  Wash.  54,  the 
court  said  this  section  was  not  intended  to 
let  men  loose  from  their  contracts,  but  to 
allow  a  departure  from  the  established  scale 
in  cases  where  it  might  be  necessary  to 
meet  the  real  contract  of  the  parties.  It 
was  the  object  then  as  now  not  to  violate, 
but  to  execute  the  contract.  And  yet  the 
court  applied  the  scale  to  debts  falling  due 
after  as  before  the  close  of  the  Revolution- 
ary struggle,  although  in  many  instances 
the  parties  must  have  contemplated  that  the 
debts  would  be  payable  and  the  rents  accrue 
long  after  the  continental  money  had  dis- 
appeared from  the  channels  of  circulation. 
This  legislation  and  these  decisions 
evince  the  strong  disinclination  of  the  dis- 
tinguished men  of  that  era  to  impose  upon 
debtors  the  burden  of  discharging  in  a 
sound  currency,  the  nominal  amount  of 
debts  contracted  in  the  depreciated  currency 
of  the  Revolution.  I  think  we  may  with 
safety  immitate  their  example,  applying  to 
the  contracts  of  our  own  time  the  same  lib- 
eral rules  of  interpretation,  and  adjusting 
them  upon  the  same  humane   and  equitable 
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principles  whenever  it  can  be  done  consist- 
ently in  any  degree  with  legal  rights  and 
obligations.  These  I  am  disposed  to  respect 
in  all  cases;  but  where  there  is  a  doubt,  any 
ambiguity  in  the  terms  of  the  contract, 
that  doubt  should  be  resolved  in  the  inter- 
ests of  justice  and  equity,  and  according  to 
the  probable  intent  of  the  parties,  rather 
than  by  the  technical  and  rigid  rules  of  the 

common  law. 
776         *In  the  present  case  there  is  nothing 

to  prevent  the  application  of  these 
principles,  nothing  to  preclude  the  court 
from  declaring  that  this  contract  was  en- 
tered into  with  reference  to  Confederate 
States  treasury  notes,  and  to  be  fulfilled  in 
that  medium  according  to  the  real  under- 
standing of  the  parties.  As  however  these 
notes  have  ceased  to  circulate,  the  question 
arises  as  to  the  best  mode  of  adjusting  the 
rights  of  the  parties.  The  court  is  author- 
ized under  the  statute  to  award  a  just  com- 
pensation for  the  value  of  the  property  sold, 
if  under  all  the  circumstances  of  the  case  it 
thinks  the  fair  value  of  the  property  will  be 
the  most  just  measure  of  recovery.  This 
mode  of  adjustment  in  cases  founded  upon 
sales  of  property  has  received  the  sanction 
of  this  court  in  several  cases  not  yet  re- 
ported. In  the  present  case  it  accomplishes 
the  ends  of  justice  to  all  the  parties.  The 
vendor  having  received  the  entire  amount 
of  the  bonds,  has  of  course  no  interest  in 
the  question.  The  assignee  can  have  no 
substantial  ground  of  complaint,  as  his 
purchase  was  made  with  Confederate  funds, 
and  he  will  now  receive  a  sum  largely  in 
excess  of  the  value  of  his  investment.  The 
vendee  having  paid  five-sixths  of  the  amount 
agreed  by  him  to  be  paid,  and  being  in  arrear 
for  the  remaining  one-sixth,  should  in  jus- 
tice be  required  to  pay  its  fair  value.  As 
however  this  court  has  not  the  materials 
before  it  for  arriving  at  a  correct  conclu- 
sion upon  this  point,  the  cause  should  be 
remanded  to  the  Circuit  court,  with  direc- 
tions to  refer  it  to  a  commissioner  to  ascer- 
tain and  report  the  fair  value  of  the  whole 
tract  in  United  States  currency  at  the  date 
of  the  contract,  and  the  vendee  to  be 
charged  with  one-sixth  of  such  value,  with 
interest  thereon  from  the  first  day  of  June 
1863. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 


777        *Cleek  v.  The  Commonwealth. 

June  Term.  1871,  Wythevllle. 

I.  Criminal  Practice— Verdict— Judpneat  mt  Next  Term 
—Case  at  Bar.*— Upon  an  Indictment  in  the  County 
court  affalnst  C  tbe  jury  render  a  verdict  of  ffullty. 
and  that  he  be  imprisoned  in  the  county  jail  for 
ten  months,  and  pay  a  fine  of  ten  dollars.  No 
judgment  on  the  verdict  is  entered  at  that  term, 
nor  is  the  case  continued:  but  at  the  next  term  of 
the  court  the  jud^rment  is  rendered.    Before  the 

*See  the  principal  case   cited   and   approved  in 
Harrison  t.  Com.,  81  Va.  494. 


ten  months  has  expired  C  escapes  from  ialL  and  is 
afterwards  retaken.    Hkld: 

I.  Same— Same— Sane.— The  cause  was  pending  in 
court,  and  it  was  proper  to  render  the  Judinnent 
on  the  verdict  at  the  next  term  of  the  court. 

a.  5ame— Escape— Effect  upon  Term  of  Imprisonment. 

— C  is  not  entitled  to  be  discharged  at  the  end  of 
the  ten  months;  but  is  to  be  kept  in  prison 
beyond  that  period,  for  the  lensrth  of  time  he  was 
out  when  he  escaped ;  and  this  thoufirh  C  has  been 
indicted  for  his  escape. 

This  was  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Bath  county  upon  an 
application  for  a  writ  of  habeas  corpus,  by 
William  C.  Cleek,  complaining  that  he  was 
illegally  confined  in  the  jail  of  that  county. 
The  facts  are  fully  stated  by  Judge  Moncure 
in  his  opinion. 

Skeen,  for  the  appellant. 

The  Attorney-General,  for  the  (Common- 
wealth. 

MONCURE,  P.,  delivered  the  opioion  of 
the  court.  This  is  a  writ  of  error  to  a  judg- 
ment of  the  Circuit  court  of  Bath  county, 
rendered  on  a  writ  of  habeas  corpus, 
awarded  on  the  petition  of  the  plaintiff  in 
error,  William  C.  Cleek,  complaining  of 
imprisonment  in  the  jail  of  said  county 
without  due    process    of   law   or   the   legal 

judgment    of  a  court.     The    writ  of 
778      habeas  corpus  was  sprayed   for   and 

awarded  on  the  13th  day  of  May  1871. 
The  jailor  returned  to  the  writ,  that  '*the 
within  named  William  C.  Cleelt  is  detained 
in  my  jail  and  custody  under  a  judgment  of 
the  County  court  of  Bath  county,  by  which 
said  William  C.  Cleek  was  sentenced  to  im- 
prisonment in  the  said  jail  for  the  term  of 
ten  months,  commencing  on  13th  July  1870, 
which  term  the  said  William  C.  Cleek  has 
not  served  out  by  reason  of  the  fact  that  on 
the  21st  day  of  September  1870,  he  escaped 
from  the  said  jail  and  was  not  apprehended 
or  rearrested  and  returned  to  the  said  jail  un  • 
til  the  14th  day  of  January  1871."  And  the 
court,  after  hearing  the  matter  both  upon 
the  return  and  other  evidence,  was  of  opin- 
ion that  the  petitioner  was  legally  detained 
in  prison,  and  overruled  his  petition  and 
remanded  him  to  jail.  To  the  said  judg- 
ment of  the  court  a  bill  of  exception  was 
taken  by  the  petitioner  setting  out  the  facts 
proved  in  the  case.  From  which  it  appears 
that  the  petitioner,  having  been  indicted  for 
a  felony  alleged  to  have  been  committed 
by  him  in  the  said  county  of  Bath  by  mali- 
ciously shooting,  with  intent  to  maim,  dis- 
figure, disable  and  kill  one  Samuel  C.  Bur- 
ger, was  tried  for  the  said  offence  in  the 
County  court  of  said  county,  and  on  the 
13th  day  of  July  1870,  a  verdict  was  rendered 
against  him  in  these  words:  **We,  the  jury, 
find  the  prisoner  guilty  of  unlawful  shooting 
with  intent  to  maim,  disfigure,  disable  and 
kill,  and  we  do  ascertain  that  he  be  impris- 
oned in  the  county  jail  for  the  term  of  ten 
months,  and  that  he  pay  a  line  of  ten  dol- 
lars." 
No  judgment  was  rendered  on  the  verdict 
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at  that  term  of  the  court.  But  at  the  next 
term,  to  wit :  on  the  25th  day  of  August 
1870,  a  judgment  was  rendered  by  the  said 
court  in  the  following  words:  "The  said 
William  C.  Cleek  was  arraigned  and  tried 
at  the  last  term  of  this  court  upon  the  in- 
dictment found  by  the  grand  jury  at  the 
term  aforesaid,  for  feloniously  and  mali- 
ciously  shooting  a  certain  Samuel  C. 

779  *Burger  with  intent  to  maim,disfigure, 
disable  and  kill  the  said  Samuel  C. 

Burger,  and  the  term  of  his  confinement  in 
the  jail  of  this  county  was  fixed  by  the  jury 
at  ten  months,  and  a  fine  assessed  against 
him  by  the  said  jury  was  fixed  at  ten  dol- 
lars, and  the  judgment  upon  the  verdict 
aforesaid  was  inadvertently  omitted  to  be 
Tendered  up  against  him  at  the  term  afore- 
said. The  said  William  C.  Cleek  was  again 
led  to  the  bar,  in  custody  of  the  jailor  of 
this  court;  and,  thereupon,  it  being  de- 
manded of  him  if  anything  for  himself  he 
had  or  knew  to  say  why  the  court  here 
should  not  now  proceed  to  pronounce  judg- 
ment against  him  according  to  law,  and 
nothing  being  offered  or  alleged  in  delay  of 
judgment,  and  the  court  proceeding  to  ren- 
der judgment  on  said  verdict  nunc  pro  tunc — 
It  is  considered  by  the  court  that  the  Com- 
monwealth recover  against  the  said  William 
C.  Cleek  ten  dollars,  the  fine  by  the  jurors 
aforesaid  in  their  verdict  assessed,  and  the 
costs  of  this  prosecution ;  and  that  the  said 
William  C.  Cleek  be  imprisoned  in  the  jail 
of  this  county  for  the  term  of  ten  months, 
commencing  on  the  13th  day  of  July  1870; 
and  the  said  William  C.  Cleek  is  remanded 
to  jail." 

It  was  further  proved  by  a  witness,  the 
former  jailor  of  the  county,  introduced  by 
the  attorney  for  the  Commonwealth,  that 
the  prisoner  escaped  from  the  jail  of  Bath 
county  on  the  21st  September  1870,  and  re- 
mained at  liberty  until  14th  January  1871, 
when  prisoner  was  retaken  by  witness  and 
committed  to  jail,  where  he  has  remained 
ever  since.  *^  These  were  all  the  facts 
proved,"  as  the  bill  of  exceptions  recites: 
^*and  the  court  being  of  opinion  that  the 
county  court  had  a  right  to  make  the  order  it 
did,  .at  the  August  term,  1870,  and  that  the 
jailor  had  a  right  to  hold  the  prisoner  in  con- 
finement for  the  length  of  time  he  was  at 
liberty,  and  that  the  judgment  for  ten 
months*  imprisonment  will  not  expire  until 
he  has  been  imprisoned  for  the  time  which 
elapsed  during  his  escape  (although  he  is 
indicted     for     escaping),      overruled 

780  *the    petitioner's    petition,    and    re- 
manded him    to  jail,    there  to  be  con- 
fined  for  the  period  of  time  elapsing  from 

*  21st  September  1870  to  14th  January  1781. 
Two  questions  arise  in  this  case :  First, 
whether  the  County  court  of  Bath,  having 
adjourned  at  July  term  1870,  without  then 
rendering  any  judgment  on  the  verdict  then 
found  by  the  jury  in  this  case,  had  any 
power  to  render  such  judgment  at  the  suc- 
ceeding August  term  of  the  court?  And, 
secondly,  if  the  court  had  such  power,  could 
the  plaintiff  in  error  be  lawfully  detained 
in  prison  after  the  expiration  of  ten  months 


next  succeeding  the  verdict,  and  for  a  period 
equal  to  that  which  elapsed  after  his  escape 
from  jail,  and  while  he  was  going  at  large 
during  the  said  term  of  ten  months? 

As  to  the  first  question,  it  arises  inci- 
dentally in  the  case.  The  legality  of  the 
judgment,  and  of  the  imprisonment  under 
it  until  Ihe  expiration  of  ten  months  next 
succeeding  the  date  of  the  verdict,  would 
probably  not  have  been  questioned  by  the 
plaintiff  in  error,  but  for  his  escape  and 
his  having  been  detained  after  his  arrest 
and  after  the  expiration  of  the  said  period 
of  ten  months.  His  application  for  a  writ 
of  habeas  corpus  was  not  made  until,  but 
was  made  on  the  very  day  of,  such  expira- 
tion. But  having  thus  questioned  the  le- 
gality of  his  detention  after  that  period,  it 
became  material  to  enquire  whether  his  im- 
prisonment during  that  period,  or  any  part 
of  it,  was  lawful :  and  hence  arose  the  first 
question  above  presented,  which  we  will  now 
proceed  to  consider. 

The  verdict  did  not  finally  dispose  of  the 
case,  but  was  merely  an  interlocutory  pro- 
ceeding in  it.  Notwithstanding  the  verdict, 
the  case  was  still  pending,  and  stood  over 
for  judgment,  which  might  have  been  ren- 
dered on  the  same  day,  or  on  a  subsequent 
day  of  the  same  term,  or  might  be  rendered 
at  a  subsequent  term.  There  could  have 
been  no  doubt  of  this,  if  the  case  had  been 
continued  on  the  record' for  judgment, 
781  either  to  ^another  day  of  the  same 
term,  or  to  a  subsequent  term.  But 
no  such  continuance  was  entered  on  the  rec- 
ord ;  and  the  only  question  is,  whether  the 
omission  of  such  an  entry  on  the  record 
worked  a  discontinuance  of  the  case.  Now, 
that  very  question  is  expressly  answered 
by  the  statute,  and  no  other  answer  is 
needed.  The  Code,  p.  686,  ch.  161,  sec.  16, 
declares  that  ^^all  causes  upon  the  docket  of 
any  court,  and  all  other  matters  ready  for  its 
decision,  which  shall  not  have  been  deter- 
mined before  the  end  of  a  term,  whether 
regular  or  special,  shall,  without  any  order 
of  continuance,  stand  continued  to  the  next 
term."  And  again,  at  p.  834,  ch.  207,  sec. 
26,  in  special  reference  to  criminal  cases, 
the  Code  declares  that  *^  there  shall  be  no 
discontinuance  of  any  criminal  prosecution 
by  reason  of  the  failure  of  the  court  to 
award  process  or  to  enter  a  continuance  on 
the  record. ' '  It  follows  that  the  first  ques- 
tion must  be  determined  in  the  affirmative, 
and  that  the  County  court  of  Bath  had 
power,  at  the  August  term  of  the  court,  to 
render  judgment  on  the  verdict  found  at 
the  preceding  July  term  of  the  court.  And 
now  we  proceed  to  consider  the 

Second  question:  Could  the  plaintiff  in 
error  be  lawfully  detained  in  prison  after 
the  expiration  of  ten  months  next  succeed- 
ing the  verdict,  and  for  a  period  equal  to 
that  which  elapsed  after  his  escape  from 
jail,  and  while  he  was  going  at  large  dur- 
ing the  said  term  of  ten  months? 

The  jury  found  the  prisoner  guilty,  and 
ascertained  ''that  he  be  imprisoned  in  the 
county  jail  for  the  term  of  ten  months,  and 
that   he  pay    a   fine  of  ten  dollars."    The 
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judgment  of  the  court  was  for  the  fine  and 
costs,  and  that  he  be  imprisoned  in  the  said 
jail  for  the  term  of  ten  months,  commencing 
on  the  13th  day  of  July  1870.  He  had  not 
been  so  imprisoned  for  the  said  term  at  the 
expiration  of  that  period  of  time  next  after 
the  verdict,  having  escaped  from  said  jail 
on  the  21st  of  September  1870,  and  remained 
at  liberty  until  the  14th   of  January 

782  *187l,  when  he  was  retaken  and  com- 
mitted. He  will  not  have  been  so  im- 
prisoned for  the  said  term  until  he  shall 
have  remained  in  jail  after  the  expiration 
of  the  ten  months  from  the  date  of  the  ver- 
dict (which  ten  months  expired  on  the  13th 
day  of  May  1871)  for  a  period  equal  to  that 
which  elapsed  between  the  said  21st  of  Sep- 
tember 1870  and  the  said  14th  of  January 
1871 ;  that  is,  a  period  of  three  months  and 
twenty-three  days.  He  has  not  yet  been 
subjected  to  the  entire  judgment  of  the 
court.  He  has  avoided  it  by  his  own  volun- 
tary act,  and  that,  too,  a  criminal  act. 
Surely  a  man  cannot  avoid  the  punishment 
of  one  crime  by  committing  another :  cannot 
get  rid  of  an  imprisonment  to  which  he  has 
lawfully  been  condemned  by  breaking  jail 
and  making  his  escape.  Nothing  would 
seem  to  be  plainer  than  this.  It  may  be 
said  that  the  jailor  must  be  governed  by 
the  term  prescribed  by  the  judgment,  com- 
mencing at,  and  running  continuously  from, 
the  date  of  the  judgment;  that  when  that 
term,  so  commencing  and  running  is  ended, 
he  can  no  longer  detain  the  prisoner  under 
the  judgment ;  and  that  it  would  be  danger- 
ous to  give  to  a  mere  ministerial  ofiacer 
power  to  prolong  the  imprisonment  for  the 
purpose  of  obtaining  compensation  for  so 
much  of  it  as  may  have  been  avoided  by 
an  escape.  But  there  would  be  no  difficulty 
in  ascertaining  the  measure  of  such  com- 
pensation. The  jailor  would  always  know 
the  precise  period  of  the  escape  and  of  the 
recapture ;  and  would  act  at  his  peril.  If 
he  erred,  the  party  aggrieved  would  have  a 
prompt  and  efficient  remedy  by  habeas  cor- 
pus, in  which  the  facts  on  which  the  legality 
of  the  act  of  the  jailor  would  depend,  could  be 
easily  and  clearly  ascertained.  He  would 
also  have  a  remedy  by  an  action  of  false  im- 
prisonment. It  may  be  further  said  that  the 
escape  itself  is  a  criminal  act,  for  which 
the  party  may  be  prosecuted  and  punished ; 
that  such  punishment  may   embrace  what 

remains  due  and   unpaid  for  the  orig- 

783  inal  offence ;  that  *that  is  the  proper 
and  only  way  of  completing  the  pun- 
ishment of  the  original  offence ;  and  that 
in  this  case  a  prosecution  for  the  escape 
has  actually  been  commenced,  and  is  now 
pending  against  the  plaintiff  in  error.  The 
answer  to  this  objection  is,  that  the  two 
offences  are  distinct,  and  each  is  subject  to 
its  appropriate  punishment.  Having  been 
convicted  of  the  original  offence,  and  sen- 
tenced to  punishment  therefor,  he  must  suf- 
fer that  punishment,  and  cannot  avoid  it 
by  the  commission  of  another  offence  for 
which  he  may  or  may  not  be  prosecuted  and 
punished. 

The  offence  of  prison  breaking  was  felony 


at  the  common  law,  for  whatever  cansc, 
civil  or  criminal,  the  party  was  lawfully 
imprisoned.  But  the  severity  of  the  com- 
mon law  is  mitigated  in  Bngland  by  the 
statute  de  frangentibus  prisonam,  1  Kd.  2, 
Stat.  2,  which  enacts  that  none  from  hence- 
forth, that  breaketh  prison,  shall  have 
judgment  for  life  or  member  for  breaking 
of  prison  only ;  except  the  cause  for  which  he 
was  taken  and  imprisoned  did  require  such 
a  judgment  if  he  had  been  convicted  there- 
upon, according  to  the  law  and  custom  of 
the  realm.  After  that  statute  prison  break- 
ing, where  the  party  was  confined  for  an 
inferior  offence,  was  only  a  high  misde- 
meanor, punishable  by  fine  and  imprison- 
ment. 1  Russ.  on  Crimes,  427,  mare.  And 
now  by  our  Code,  p.  799,  ch.  194,  f  11,  a 
person  confined  in  jail  on  conviction  of  a 
criminal  offence,  who  escapes  thence  by 
force  or  violence,  shall  be  confined  in  the 
penitentiary  one  year,  if  previously  sen- 
tenced to  confinement  therein,  or  be  con- 
fined in  jail  six  months,  if  previously 
sentenced  to  confinement  in  jail;  the  term 
of  confinement  under  this  section  to  com- 
mence from  the  expiration  of  the  former 
sentence.  I  12.  If  a  person  lawfully  im- 
prisoned in  jail,  and  not  sentenced  on  con- 
viction of  a  criminal  offence,  escape  from 
jail  by  force  or  violence,  he  shall  be  con- 
fined in  jail  not  exceeding  one  year.    This 

offence    of    a     violent     escape    from 
784      prison  *can   now  be    punished    only 

under  the  above  statutory  provisions; 
it  being  provided  by  the  Code,  p.  812,  ch. 
199,  2  3,  that  ^^a  common  law  offence  for 
which  punishment  i^  prescribed  by  statute, 
shall  be  punished  only  in  the  mode  so  pre- 
scribed. ' '  It  does  not  appear  whether  the  es- 
cape in  this  case  was  by  force  or  violence; 
but  conceding  that  it  was,  it  is  punishable 
only  under  the  second  branch  of  {  11,  ch.  194 
of  the  Code,  supra,  with  six  months'  confine- 
ment in  the  county  jail.  Suppose  that  the 
prisoner  in  this  case  had  made  his  escape  the 
day  after  his  conviction,  and  remained  at 
large  for  ten  months,  then  if  he  could  not 
be  imprisoned  for  ten  months  under  the 
original  judgment,  he  would  by  his  own 
criminal  act  reduce  his  punishment  from 
ten  months  to  six  months'  imprisonment. 
In  other  words,  would  avoid  punishment 
altogether  for  the  original  offence  of  which 
he  had  been  convict^  and  be  punishable 
only  for  a  new  and  distinct  offence.  Whilst 
the  statute  limits  the  punishment  of  such  an 
escape  to  six  months'  imprisonment,  there 
are  many  statutes  which  prescribe  a  longer 
period  of  imprisonment  for  offences,  and  the 
common  law  offence  of  misdemeanor  may 
be  punished  by  any  confinement  in  jail  at 
the  discretion  of  the  court.  In  no  such  case 
could  the  punishment  of  prison  breaking  be 
considered  as  a  punishment  also  of  the 
offence  for  which  the  party  was  confined  in 
jail  when  he  made  his  escape.  The  words  at 
the  close  of  {  11,  ch.  194,  *  *  the  term  of  con- 
finement under  this  section  to  commence 
from  the  expiration  of  the  former  sentence," 
can  make  no  difference.  The  former  sen- 
tence does  not  expire  until  the  prisoner  has 
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suffered  the  full  amount  of  imprisonment  ad- 
judg'ed  against  him.  We  are  of  opinion 
that  there  is  no  error  in  the  judgment,  and 
that  it  be  affirmed. 

Judgment  of  the  Circuit  court  affirmed. 


785        *Hirsh  v.  The  Commonwealth. 

November  Term,  1871,  Richmond. 

I.  Statute— InterpretBtlon  of.*— Under  the  act  of  June 
29. 1870.  Seas.  Acts  lWih'70,  ch.  174.  S  0,  P.  282,  a  remi- 
lar  merchant  paying  the  tax  assessed  upon  him  as 
such,  moat  take  oat  the  license  required  by  the 
act,  to  authorize  him  to  deal  in  second-hand 
articles  at  his  store.t 

a.  Same— Constitutionality.— The  act  is  not  in  yiola- 
tion  of  I  4,  Article  X,  of  the  Constitution  of  the 

State. 

At  the  November  term,  1870,  of  the  Cor- 
poration court  of  Fredericksburg,  Simon 
Hirsh  was  indicted  for  keeping  a  junk  shop, 
and  dealing  in  second-hand  articles,  junk, 
rags,  old  metals  and  like  commodities, 
without  having  the  license  required  by  law. 
On  the  trial  there  was  a  verdict  against  him 
for  a  fine  of  fifty  dollars ;  when  he  moved 
the  court  for  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  law*  and 
the  evidence.  But  the  court  overruled  the 
motion,  and  rendered  a  judgment  on  the 
verdict ;  and  the  defendant  excepted. 

It  appears  that  in  1870  Hirsh  was  a  mer- 
chant in  Fredericksburg,  doing  business  as 
such ;  and  that  he  was  taxed  and  paid  his  tax 
as  such  merchant ;  and  that  he  did  general 
business  as  a  junk  dealer,  at  his  place  of 

^Statutes— in  terpretatlon  of — Constl  tutlonallty.— Th  e 

law  as  laid  down  in  the  syllabus  of  the  principal  case 
is  quoted  with  approval  in  Morgan's  Case,  W  Va.  814, 
85  S.  E.  Rep.  448,  the  court  sayiuff:  "Neither  is  it 
double  taxation  to  require  the  accused  to  pay  a 
license  tax  for  the  prlvlleflre  of  carrying  on  a  busi- 
ness, and  at  the  same  time  impose  a  tax  upon  the 
property  used  by  him  in  carrying  on  that  business. 
Attorneys  at  law,  physicians  and  others  pay  license 
taxes  for  the  privilege  of  practicing  their  professions 
and  conducting  their  business,  and  taxes  are  im- 
posed upon  the  property  used  by  them  in  carrying 
on  their  professions  and  business.  This  has  never 
been  considered  double  taxation. 

"Neither  is  the  license  tax  in  question  in  conflict 
with  Article  X,  section  4.  of  the  Constitution,  which 
provides  for  a  license  tax  on  such  business  only  as 
cannot  be  reached  by  the  a<f  valorem  system. 
Whether  a  business  can  or  cannot  be  reached  by  the 
ad  valorem  system  of  taxation  is  primarily  for  the 
Iieffislature.  Its  determination  of  that  question  will 
never  be  held  erroneous  unless  it  is  manifestly  so. 
The  business  of  flshiuff  in  the  waters  owned  by  the 
state  is  no  more  within  the  reach  of  the  ad  valorem 
system  than  that  of  an  itinerant  peddler,  a  com- 
mission merchant,  sample  merchant  or  Junk  dealer, 
upon  whom  it  has  been  held  license  taxes  can  be 
imposed.    Hirsh'sCase,  2lQratt  78B." 

In  Commonwealth  v.  Moore,  96  Oratt  900,  see  the 
principal  case  cited  and  followed.  See,  in  accord. 
foot-note  to  Lewellen  v.  Lockharts,  21  Oratt  67a 

tSee  the  opinion  for  the  act 


business  in  the  town  of  Fredericksburg, 
without  having  taken  out  a  license  as  junk 
dealer.  That  the  commissioner  of  the  rev- 
enue applied  to  him  to  assess  him  with  the 
specific  tax  as  junk  dealer,  when  he  wrote 
to  the  auditor  of  accounts,  asking  whether 
he  was  liable  for  such  specific  tax;  and 
he    received    an     answer     from     the 

786  *first  clerk  in  the  office,  saying  it  was 
the  auditor's   opinion,    that   if  Hirsh 

was  a  regular  merchant  and  exchanged  his 
goods  for  wheat,  corn,  old  iron,  rags,  &c., 
he  was  not  required  to  take  out  a  license  as 
junk  dealer. 

After  the  receipt  of  this  letter,  the  com- 
missioner of  the  revenue  told  Hirsh  he  could 
go  on  and  buy  and  sell  rags,  old  iron  and 
the  like  commodities;  and  informed  the 
other  merchants  of  the  town,  that  they 
could  do  so  without  taking  out  a  specific 
license  as  a  junk  dealer;  which  they  accord- 
ingly did  during  the  year. 

Upon  the  petition  of  the  defendant  a  writ 
of  error  was  awarded. 

Sener,  for  the  appellant. 

The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P. ,  delivered  the  opinion  of 
the  court. 

The  only  question  presented  for  our  deci- 
sion in  this  case  is,  whether,  as  the  law  now 
stands,  and  has  stood  since  the  29th  day  of 
June  1870,  a  person  engaged  in  the  general 
business  of  merchandise  and  paying  the  tax 
assessed  by  law  therefor,  can  purchase,  sell, 
barter  or  exchange  any  kind  of  second- 
hand articles,  junk,  rags,  old  metals,  or 
other  like  commodities,  and  keep  a  shop 
for  that  purpose,  without  having  a  license 
therefor? 

Undoubtedly  he  could,  under  the  law 
which  existed  anterior  to  that  day.  By  the 
act  passed  April  19,  1867,  Acts  of  Assem- 
bly 1866-67,  p.  832,  chap.  57,  {  9,  it  was  en- 
acted, that  *  ^no  keeper  of  a  shop,  other  than 
a  merchant  duly  licensed,  shall  without  a 
license  authorized  by  law,  purchase,  sell, 
barter  or  exchange  any  kind  of  second-hand 
articles,  junk,  old  metals  or  other  like  com- 
modities. The  places  at  which  such  busi- 
ness may  be  conducted,  shall  be  kept  open 
for  the  purchase  or  sale  of  any  of  the  arti- 
cles mentioned  aforesaid;  nor  shall  any 
purchase  be  made  by  the  keeper  or  keepers 
of  any  such  place  of  business,  or  by 
any    person     or    persons    for    them, 

787  *except   between  the  hours  of  sunrise 
and   sunset    of   each    day;   and    said 

places  of  business  shall  be  open  at  all  times 
to  the  inspection  of  any  revenue  or  police 
officer  of  the  county  or  corporation  wherein 
the  license  issued.  Every  person  receiving 
such  license  shall  place  up  over  the  princi- 
ple entrance  of  his  or  her  place  of  business, 
a  sign  designating  that  he  or  she  is  licensed 
in  conformity  with  the  provisions  of  this 
act.  Any  person  violating  the  provisions 
of  this  act  shall  pay  a  fine  of  not  less  than 
fifty  nor  more  than  one  hundred  dollars  for 
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each  offence."  We  thus  see  that  by  that 
act  **a  merchant  duly  licensed**  was  ex- 
pressly excepted  from  its  operation. 

But  in  the  act  approved  June  29,  1870, 
Acts  of  Assembly  1869-70,  p.  232,  chap.  174, 
{  6,  the  words  **  other  than  a  merchant  duly 
licensed,'*  which  were  in  the  former  act, 
were  omitted.  In  other  respects  the  two 
acts  are,  substantially,  and  almost  literally, 
the  same.  The  effect  of  the  omission  of 
those  words,  however,  plainly  was,  to  re- 
quire a  person  engaged  in  the  general  busi- 
ness of  merchandise  and  paying  the  tax 
assessed  by  law  therefor,  as  well  as  any  per- 
son, to  obtain  a  license  to  carry  on  the  junk 
business,  in  order  to  be  authorized  to  do  so. 

It  is  argued  that  the  words  **  other  than  a 
merchant  duly  licensed,'*  were  omitted  in 
the  act  of  June  29,  1870,  only  because,  since 
the  adoption  of  the  present  constitution, 
a  person  engaged  in  the  general  business 
of  merchandise  has  not  been  required  to 
obtain  a  license,  his  business  being  taxed 
on  the  ad  valorem  principle ;  and  therefore 
these  words  would  have  been  inappropriate 
in  that  act.  And  it  is  insisted  that  there 
is  the  same  reason  now  as  there  was  before 
the  adoption  of  the  present  constitution, 
for  exempting  a  person  engaged  in  the  gen- 
eral business  of  merchandise  from  the  ne- 
cessity of  obtaining  a  license  in  order  to  be 
authorized  to  carry  on  the  junk  business; 
that  reason  being,  that  as  his  general  busi- 
ness of  a  merchant  is  taxed,  he  ought 
788  not  to  be  subjected  *to  a  double  tax 
in  being  required  to  obtain  a  license 
to  carry  on  the  junk  business ;  which  would 
be  but  a  part  of  his  general  business  as  a 
merchant. 

But  we  do  not  think  that  the  act  of  June 
29,  1870,  will  admit  of  such  a  construction. 
If  the  Legislature  had  intended  to  exempt 
a  person  engaged  in  the  general  business 
of  merchandise  from  the  necessity  of  ob- 
taining a  license  in  order  to  be  authorized 
to  carry  on  the  junk  business,  they  could 
very  easily  have  said  so,  and  no  doubt  would 
have  said  so;  but  they  did  not;  and  their 
language  being  plain,  there  is  no  rule  of 
statutory  construction  which  would  author- 
ize us  to  supply  words,  and  thus  give  the 
act  a  different  meaning  from  that  which  it 
expresses. 

It  appears  that  in  this  case,  the  auditor 
of  public  accounts  was  consulted  by  the 
plaintiff  in  error  as  to  the  necessity  for  his 
obtaining  a  license  as  a  junk  dealer,  he 
being  a  regular  merchant  assessed  with  and 
paying  tax  as  such  on  his  capital  stock  and 
income  according  to  law,  and  that  the  au- 
ditor, through  his  first  clerk,  informed  the 
plaintiff  in  error,  by  a  letter  written  to  that 
effect,  that  he  was  not  required  to  take  out 
a  license  as  a  junk  dealer;  and  that  in  con- 
sequence of  that  letter  he  was  not  required 
by  the  commissioner  of  the  revenue  for  the 
corporation  of  Fredericksburg  to  obtain 
such  a  license. 

The  opinion  of  the  audUor  in  the  con- 
struction of  the  revenue  laws  with  which  he 
has  so  much  to  do,  and  with  which,  there- 
fore, he   is   generally   so   familiar,    is  cer- 


tainly entitled  to  great  respect;  and  his  in- 
structions to  the  subordinate  revenue  officers 
of  the  State  are  generally  pursued  by  them ; 
and  properly  so.  The  high  character  and 
known  intelligence  of  the  gentleman  who 
now  fills  that  office,  and  who  gave  the  opin- 
ion above  referred  to,  deservedly  increased 
the  weight  and  influence  of  all  his  opinions 
on  subjects  which  relate  to  his  official 
duties.  But  while  these  considerations 
ought,    certainly,    to  have  great  weight  on 
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an  application  to  the  court  and  attor- 


ney  '^for  the  Commonwealth  for  a 
nolle  prosequi  in  such  case,  or  to  the 
Legislature  for  a  release  of  the  iSne  which 
has  been  adjudged  against  the  plaintiff  in 
error,  they  cannot  warrant  us  in  reversing 
a  judgment  which  we  believe  to  be  accord- 
ing to  law. 

In  regard  to  the  last  assignment  of  error, 
*^that  so  much  of  said  act  of  June  29,  1870, 
as  imposes  a  specific  tax  under  section  6,  on 
the  sale  of  junk,  &c.,  is  in  conflict  with 
sect.  4  of  article  10,  of  the  State  constitu- 
tion, inasmuch  as  the  junk  business  can  be 
reached  by  the  ad  valorem  system  of  taxa- 
tion;" we  are  of  opinion  that  no  such  con- 
flict appears  to  exist.  A  great  deal  is  nec- 
essarily left  by  the  constitution,  to  the 
discretion  of  the  Legislature,  in  determin- 
ing what  kind  of  business  '* cannot  be 
reached  by  the  ad  valorem  system,"  and 
may,  therefore,  be  made  the  subject  of  a 
license  tax. .  The  only  guide  which  the  con- 
stitution affords  us  in  this  enquiry  is,  the 
enumeration  of  certain  pursuits  which  are 
specified  as  subjects  on  which  a  license  tax 
may  be  imposed.  Following  that  guide, 
we  cannot  say  that  the  junk  business,  as  it 
is  called,  is  any  more  within  the  reach  of 
the  ad  valorem  system  than  the  business  of 
selling  ardent  spirits,  the  business  of  an 
itinerant  pedlar,  of  a  commission  merchant, 
or  a  sample  merchant;  all  of  which  are 
embraced  in  the  express  enumeration.  We 
are,  therefore,  of  opinion  that  there  is  no 
error  in  the  judgment,  and  that  it  be  af- 
firmed. 

Judgment  affirmed. 
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*Ruffin  V.  The  Commonwealth. 

November  Term,  1871.  Richmond. 


I.  Convicts— Whmt  Court  Has  Jurtedk»ioii.«— A  peni- 
tentiary convict  is  hired  to  work  on  a  railroad, 
and  in  Bath  connty,  in  attempting-  to  escape,  be 
kills  the  man  put  by  the  contractor  to  tmard  him. 
He  may  be  tried  for  the  offence  before  the  Cir- 
cuit coart  of  the  city  of  Richmond,  and  by  a  jury 
sammoned  from  the  city. 

a.  Same— Bill  of  RIffhts— To  Whom  it  Refers.— The  bUl 
of  rights,  though  made  a  part  of  the  present  con- 
stitution, has  the  same  force  and  authority,  and 
no  more,  than  it  has  always  had.  And  the  princi- 
ples which  it  declares  have  reference  to  free- 
men, and  not  to  convicted  felons. 

3.  Same— Rights  of.— A  convicted  felon  has  only 
such  rights  as  the  statutes  may  give  him. 

*See  principal  case  cited  in  Neal  v.  Uts.  75  V'a. 
488. 
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4.  Sane— Hired  Out— What  Laws  Qovem.— A  person  | 
convicted  of  felony  and  sentenced  to  confinement 
in  the  penitentiary,  is,  until  the  time  of  hts  im- 
prisonment has  expired,  or  he  has  been  pardoned, 
in  contemplation  of  law,  in  the  penitentiary, 
though  he  may  have  been  hired  ont  to  work  on  a 
railroad,  or  the  like,  in  a  distant  county;  and  the 
laws  relating  to  convicts  in  the  penitentiary 
apply  to  him. 

At  the  November  term  for  1870  of  the 
Circuit  court  of  the  city  of  Richmond, 
Woody  Ruffin  was  indicted  for  the  murder 
of  I^ewis  F.  Swats.  The  prisoner  was  tried 
by  a  jury  taken  from  the  city  of  Richmond ; 
to  which  he  objected ;  and  he  insisted  that 
either  he  should  be  sent  to  the  county  of 
Bath  for  trial,  where  the  oflfence  was  al- 
leged to  have  been  committed,  or  that  a 
venire  should  be  issued  to  that  county,  to 
bring  a  jury  from  thence  for  his  trial.  But 
the  court  overruled  the  objection. 

Upon  his  trial  it  appeared  that  the  pris- 
oner had  been  convicted  of  a  felony 
791  and  sentenced  to  confinement  in  *the 
penitentiary;  that  whilst  he  was  such 
a  convict  in  the  penitentiary,  he  was,  under 
the  act  of  the  General  Assembly  of  April 
23d,  1870,  hired  out  to  work  upon  the  Ches- 
apeake and  Ohio  railroad;  that  whilst  so 
employed  on  the  said  railroad  on  the  loth  of 
July  1870,  in  the  county  of  Bath,  where  the 
offence  was  committed,  the  prisoner  was  not 
under  any  regular  officer  or  guard  of  the 
penitentiary,  nor  any  officer  or  employee  of 
the  Commonwealth;  but  was  under  the 
charge  of  contractors  on  the  railroad,  to 
whom  he  had  been  hired,  and  held  in  cus- 
tody by  a  guard  appointed  and  employed  by 
said  contractors ;  and  that  Swats,  who  was 
killed,  was  neither  an  officer  or  employee  of 
the  penitentiary  or  of  the  Commonwealth ; 
but  he  was  killed  whilst  guarding  the  pris- 
oner, under  his  employment  to  do  so  by  the 
contractor. 

The  jury  fottnd  the  prisoner  guilty  of 
murder  in  the  first  degree ;  and  the  court 
sentenced  Mm  to  be  hung :  and  he  thereupon 
applied  to  this  court  for  a  writ  of  error; 
which  was  awarded. 

The  only  questions  made  in  the  cause  in 
this  court  was,  that  the  prisoner  should 
have  been  sent  to  the  county  of  Bath  for 
trial,  or  a  jury  should  have  been  brought 
from  that  county;  and  this  question  was 
raised  on  the  record  in  severkl  modes. 

Christian  and  Stiles,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  the  city  of  Richmond. 
The  record  discloses  the  following  state  of 
facts : 

Woody  Ruffin,  a  convict  in  the  peniten- 
tiary, was  hired  out,  with  other  convicts,  in 
accordance  with  the  provisions  of  an  act  of 
Assembly  approved  April   23d,  1870,  (Sess. 


Acts    1869-'70,    p.    72),    to    work   on 

792  the  ^Chesapeake  and  Ohio  Railroad. 
While  thus  engaged  in  the  county  of 

Bath,  he  killed,  in  an  attempt  to  make  his 
escape,  one  Louis  F.  Swats,  who  was  acting 
as  a  guard  of  the  convicts  thus  employed. 
For  this  offence  he  was  tried  in  the  Circuit 
court  of  the  city  of  Richmond,  by  a  jury 
selected  from  a  venire  from  said  city,  and 
was  found  guilty  of  murder  in  the  first  de- 
gree, and  was  sentenced  by  said  court  to  be 
hung  on  the  25th  day  of  May  1871.  To  this 
judgment  a  writ  of  error  was  allowed  by 
this  court. 

The  only  question  presented  for  the  con- 
sideration of  this  court  now  (other  errors 
assigned  in  the  petition  not  being  insisted 
upon  here),  is,  whether  the  court  below 
was  in  error  in  putting  the  prisoner  upon 
his  trial  before  a  jury  selected  from  a  ve- 
nire summoned  from  the  city  of  Richmond. 
It  was  earnestly  insisted,  in  the  able  and 
eloquent  arguments  of  the  counsel  for  the 
prisoner,  that  the  said  Circuit  court  ought 
either  to  have  sent  the  prisoner  to  the 
county  of  Bath,  where  the  offence  was  com- 
mitted, to  be  tried  before  the  County  court 
of  that  county,  or  should  have  sent  to  that 
county  for  a  jury,  before  whom  the  prisoner 
should  have  been  tried.  This  question 
raised  indifferent  forms,  first  by  a  demur- 
rer to  the  indictment;  secondly,  by  in- 
structions asked  for  by  the  prisoner's 
counsel,  and  thirdly,  by  a  motion  in  arrest 
of  judgment,  is  the  only  one  necessary  to  be 
'considered. 

The  learned  counsel  for  the  prisoner,  in 
support  of  their  positions  invoke  the  au- 
thority of  the  bill  of  rights  which  is  now 
incorporated  in,  and  made  a  part  of  the 
Constitution  of  the  State;  and  which  de- 
clares, among  other  declarations  of  personal 
and  political  rights,  '^that  in  all  capital  or 
criminal  prosecutions,  a  man  hath  a  right 
to  a  speedy  trial  by  an  impartial  jury  of  his 
vicinage,  without  whose  unanimous  con- 
sent he  cannot  be  found  guilty."  And  it 
is  insisted  that  those  enactments  of  the 
statute  law  which  confer  upon  the  Circuit 
court  of  the  city  of  Richmond   juris- 

793  diction  to  try  offences  committed  *by 
convicts   in   the  penitentiary  (except 

those  committed  within  the  territorial  lim- 
its of  that  jurisdiction),  are  in  contravention 
of  the  bill  of  rights  and  the  constitution, 
and  are  therefore  void. 

The  3rd  section  of  ch.  158,  (Code  1860, 
page  666),  which  prescribes  the  jurisdic- 
tion of  the  Circuit  court  of  the  city  of  Rich- 
mond, declares  that  said  court  shall  have 
jurisdiction  of  all  criminal  proceedings 
against  convicts  in  the  penitentiary. 

The  1st  section  of  chapter  215,  * 'concern- 
ing proceedings  in  criminal  cases  against 
convicts,**  declares  that  all  proceedings 
against  convicts  in  the  penitentiary  shall 
be  in  the  Circuit  court  of  the  city  of  Rich- 
mond ;  and  provides  the  mode  of  summon- 
ing a  grand  jury  and  a  venire,  for  the 
indictment  and  trial  of  such  offenders. 

The  3rd  section  of  ch.  215,  (Code,  page 
859),  declares  that  a  convict  guilty  of  kill- 
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ing  an  officer  or  guard  of  the  penitentiary, 
shall  be  punished,  with  death. 

An  act  of  the  General  Assembly,  approved 
April  23d,  1870,  provides  '*  that  it  shall  be 
lawful  for  the  governor  of  the  Common- 
wealth to  hire  out,  as  in  his  judgment  may 
be  proper,  such  able-bodied  convicts  in  the 
penitentiary,  whose  terms  of  service  at  the 
time  of  hiring  do  not  exceed  ten  years,  as 
can  be  spared  from  the  workshops  therein, 
to  responsible  persons,  to  work  in  stone 
quarries,  or  upon  any  railroad  or  canal  in 
this  State,  or  for  any  other  suitable  labor;" 
and  makes  it  the  duty  of  the  governor  in 
executing  this  act,  to  provide  for  the  safe 
keeping  and  return  to  the  penitentiary  of 
convicts  hired  or  employed  under  its  pro- 
visions. The  prisoner  was  one  of  a  num- 
ber of  convicts  hired  under  the  provisions 
of  this  act,  on  the  Chesapeake  and  Ohio 
railroad.  Though  at  the  time  of  the  com- 
mission of  the  murder  of  which  he  was  con- 
victed, he  was  not  within  the  walls  of  the 
penitentiary,  but  in  a  distant  psirt  of  the 
State,  he  was  yet,  .'in  the  eye  of  the  law, 
still  a  convict  in  the  penitentiary ;  not,  in- 
deed, actually  and  bodily  within  its 
794  walls,  ''^imprisoned  and  physically  re- 
strained by  its  bars  and  bolts ;  but  as 
certainly  under  the  restraints  of  the  laws, 
and  as  actually  bound  by  the  regulations  of 
that  institution,  as  if  he  had  been  locked 
within  one  of  its  cells.  These  laws  and 
regulations  attach  to  the  person  of  the  con- 
vict wherever  he  may  be  carried  by  au- 
thority of  law,  (or  even  when  he  makes  his 
escape),  as  certainly  and  tenaciously  as  the 
ball  and  chain  which  he  drags  after  him. 
And  if  when  hired  upon  the  public  works, 
though  hundreds  of  miles  from  the  peniten- 
tiary,- he  kills  a  guard  stationed  over  him 
by  authority  of  law,  he  is  as  guilty  of  kill- 
ing a  guard  of  the  penitentiary  within  the 
meaning  of  the  statute,  as  if  he  had  killed 
an  officer  or  regular  guard  of  that  institu- 
tion within  its  very  walls. 

The  prisoner  has  thus  been  found  guilty 
of  an  offence  which  the  statute  law  pun- 
ishes with  death.  It  is  not  pretended  that 
the  verdict  of  the  jury  was  contrary  to  the 
evidence,  or  that  the  evidence  raises  the 
slightest  doubt  of  his  guilt.  But  this  case 
here  rests  solely  upon  the  ground  that  he 
has  not  been  tried  by  a  jury  of  his  vicinage ; 
which  right  is  secured  to  him  by  the  bill  of 
rights.  The  bill  of  rights  though  incorpo- 
rated into  and  made  a  part  of  the  present 
constitution,  has  the  same  force  and  au- 
thority which  it  has  always  had,  neither 
more  nor  less,  as  containing  the  recognized 
and  fundamental  principles  of  a  well  regu- 
lated government.  It  is  an  authoritative 
affirmation  of  certain  general  principles, 
and  a  declaration  of  the  political  rights  and 
privileges  which  it  is  the  duty  of  the  gov- 
ernment to  secure  to  the  people. 

And  while  these  declarations  of  general 
principles  must  be  recognized  and  followed, 
both  in  legislation  and  in  the  administra- 
tion and  execution  of  laws,  we  must  give  to 
each  one  of  them  a  reasonable  rather  than 
a  literal  construction ;  certainly  such  a  con- 


struction as  will  i^ake  each  consistent  with 

the  others,  and  carry   out   most   effectually 

the  object   and  design   of  the  whole 

795  *^instrument.     To  give  a  literal  inter- 
pretation  to  the  cause  relied   upon  by 

the  counsel  for  the  prisoner,  to  wit:  **That 
in  all  capital  or  criminal  prosecutions  a  man 
hath  a  right  to  demand  a  speedy  trial  by  an 
impartial  jury  of  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be  found 
guilty,''  would  be  to  say  that  every  criminal 
must  be  turned  loose  whenever  an  impartial 
jury  of  his  vicinage  could  not  be  found  to  try 
him.  Such  an  interpretation  would  be  to 
declare  that  very  statute  in  our  criminal 
code  which  provides  for  a  change  of  venue, 
for  the  removal  of  causes  from  one  county 
or  one  circuit  to  another,  or  which  author- 
izes a  court  to  send,  under  certain  circum- 
stances, to  any  county  in  the  State  for  a 
jury,  is  unconstitutional  and  void.  It  has 
been  the  common  practice  for  many  years, 
in  all  the  courts  of  the  Commonwealth,  to 
try  persons  charged  with  felony  t>efore 
juries  not  of  the  vicinage,  under  the  au- 
thority of  the  statutes  referred  to,  and  so 
far  as  we  know  the  question  has  never  been 
mooted  in  any  court  that  these  statutes 
were  in  violation  of  the  bill  of  rights.  The 
manifest  necessity  of  the  case,  and  the 
proper  administration  of  justice,  required 
such  enactments. 

We  have  said  that  a  reasonable  and  not  a 
literal  construction  must  be  given  to  the 
clause  under  consideration,  and  a  construc- 
tion that  is  consistent  with  the  other  decla- 
rations of  general  principles  in  the  same 
instrument;  One  of  these  declarations  is, 
**that  government  is  instituted  for  the  com- 
mon benefit,  protection  and  security  of  the 
people,  *'  &c.  Now  one  of  the  most  effectual 
means  of  promoting  the  common  benefit  and 
ensuring  the  protection  and  security  of  the 
people,  IS  the  certain  punishment  and  pre- 
vention of  crime.  It  is  essential  to  the 
safety  of  society,  that  those  who  violate 
its  criminal  laws  should  suffer  pjinishment. 
A  convicted  felon,  whom  the  law  in  its  hu- 
manity punishes  by  confinement  in  the 
penitentiary  instead  of  with  death,  is  sub- 
ject while  undergoing  that  punishment, 
to  all  the  laws  which  the  Legislature 

796  *in  its  wisdom  may  enact  for  the  gov- 
ernment of  that   institution   and  the 

control  of  its  inmates,  f^or  the  time  being, 
during  his  term  of  service  *in  the  peniten- 
tiary, he  is  in  a  state  of  penal  servitude  to 
the  State.  He  has,  as  a  consequence  of  his 
crime,  not  only  forfeited  his  liberty,  but  all 
his  personal  rights  except  those  which  the 
law  in  its  humanity  accords  to  him.  He  is 
for  the  time  being  the  slave  of  the  State. 
He  is  civiliter  mortuus ;  and  his  estate,  if 
he  has  any,  is  administered  like  that  of  a 
dead  man. 

The  bill  of  rights  is  a  declaration  of 
general  principles  to  govern  a  society  of 
freemen,  and  not  of  convicted  felons  and 
men  civilly  dead.  Such  men  have  some 
rights  it  is  true,  such  as  the  law  in  its  be- 
nignity accords  to  them,  but  not  the  rights 
of  freemen.     They  are   the   slaves  of   the 
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State  tjndergoing  punishment  for  heinous 
crimes  committed  against  the  laws  of  the 
land.  While  in  this  state  of  penal  servi- 
tude, they  must  be  subject  to  the  regula- 
tions of  the  institution  of  which  they  are 
inmates,  and  the  laws  of  the  State  to  whom 
their  service  is  due  in  expiation  of  their 
crimes. 

When  a  convict  in  the  penitentiary,  while 
undergoing  punishment  for  the  crime  of 
which  he  stands  convicted,  commits  other 
offences,  it  is  unquestionably  in  the  power 
of  the  State,  to  which  his  penal  servitude 
is  due,  to  prescribe,  through  its  legisla- 
ture, the  mode  of  punishment  as  well  as  the 
manner  of  his  trial.  If  he  commits  an 
offence  not  amounting  to  a  felony,  the  super- 
intendent is  vested  by  law  with  authority, 
to  punish  him  by  stripes,  or  the  iron  mask, 
or  the  gag,  or  the  dungeon.  If  he  commits 
an  offence  which  in  law  amounts  to  a  fel- 
ony, he  has  the  privilege  of  a  trial  by 'jury, 
before  a  court  of  justice,  to  which  special 
jurisdiction  is  given  for  that  purpose.  As  a 
matter  of  convenience,  as  well  as  of  manifest 
necessity,  that  special  jurisdiction  must  be 
conferred  upon  a  court  within  whose  terri- 
torial jurisdiction  the  penitentiary  is  situ- 
ated. To  remove  him  to  a  distant 
797  county  for  trial  *for  a  second  offence, 
while  he  is  undergoing  punishment  in 
the  penitentiary  for  the  one  of  which  he 
already  stands  convicted,  would  defeat  the 
very  object  of  the  law  which  has  placed 
him  under  the  power  and  control  of  that  in- 
stitution, and  ^om  which  he  can  never  be 
released,  except  by  serving  out  his  term,  or 
by  pardon,  or  by  a  writ  of  habeas  corpus ; 
while  to  try  him  before  the  Circuit  court  of 
the  city  of  Richmond,  where  the  peniten- 
tiary is  located,  he  would  still  be  in  the 
custody  of  that  institution,  and  would  still 
be  undergoing  his  punishment  for  his  first 
offence,  while  held  for  trial  for  his  second. 
Suppose  the  prisoner  in  this  case  should  be 
sent  to  the  county  of  Bath  for  trial  because 
he  happened  to  kill  his  guard  while  in  that 
county ;  in  whose  custody  would  he  be?  In 
that  of  the  superintendent  of  the  peniten- 
tiary, or  of  the  jailor  of  Bath  county?  Who 
would  be  responsible  for  his  escape?  By 
what  authority  could  the  jailor  of  Bath 
county  receive  into  his  jail  a  convict  in  the 
penitentiary?  Or  by  what  authority  could 
the  superintendent  of  the  penitentiary  sta- 
tion his  guard  around  the  jail  of  that 
county?  Suppose  he  should  be  detained, 
thus  held  for  trial,  for  months,  or  it  may  be 
for  years ;  is  this  time  to  be  counted  as  a 
part  of  his  term  in  the  penitentiary  or  not? 
Or  must  he  be  carried  back  to  serve  out  the 
same  time  which  he  has  spent  in  the  cells 
of  the  county  jail?  Again,  the  witnesses 
against  a  convict  in  a  criminal  prosecution 
are  themselves  convicts.  Must  they  be 
turned  loose  from  the  penitentiary  to  attend 
as  witnesses  at  the  court  of  a  distant  county? 
It  is  thus  made  manifest  that  the  statute 
conferring  this  special  jurisdiction  upon  the 
Circuit  court  of  the  city  of  Richmond,  is 
founded  not  only  in  convenience,  but  in 
the  very  necessity  of  the  case.     But  it  is  in- 


I  sisted  by  the  counsel  for  the  prisoner,  that 

if  it   was   not  error   in   the  court  below  to 

refuse  to  send  the  prisoner  to  the  county  of 

Bath   for   trial,    it   ought  to   have  sent  its 

officer  to  that  county  for  a  venire,  be- 

798  cause  the  prisoner  was  under  the  *bill 
of  rights  entitled  to  '*a  trial  by  a  jury 

of  his  vicinage." 

We  have  already  intimated  that  the  bill 
of  rights  is  a  declaration  of  general  princi- 
ples for  the  government  of  a  society  of  free- 
men, and  not  of  convicted  felons.  But 
where  is  the  vicinage  of  a  convict  in  the 
penitentiary?  What  county  can  be  said  to 
be  his  vicinage?  Not  in  his  case  the  county 
in  which  the  offence  is  committed ;  because 
in  the  eye  of  the  law  he  is  always  in  the 
penitentiary.  He  may  for  a  lawful  purpose 
be  carried  under  guard  beyond  its  walls. 
But  wherever  he  may  be,  until  he  has  served 
out  to  the  last  moment,  the  term  fixed  by 
the  sentence  of  the  law,  or  has  been  par- 
doned, he  is  still  a  convict  in  the  peniten- 
tiary. If  he  kills  the  guard  which  the  law 
has  stationed  over  him,  whether  the  murder 
be  committed  within  its  walls,  or  on  the 
capitol  pquare,  or  in  the  county  of  Bath,  he 
has  still  committed  an  offence  while  a  con- 
vict in  the  penitentiary.  If  he  can  be  said 
to  have  a  vicinage  at  all,  that  vicinage  as 
to  him  is  within  the  walls  of  the  peniten- 
tiary, which  (if  not  literally  and  actually) 
yet  in  the  eye  of  the  law  surround  him 
wherever  he  may  go,  until  he  is  lawfuly 
discharged.  If  he  has  forfeited  this  right, 
which  every  freeman  may  claim,  **a  trial 
by  a  jury  of  his  vicinage,*'  that  forfeiture 
is  a  consequence  of  his  crime,  and  is  one  of 
the  penalties  which  the  law  denounces 
against  a  convicted  felon,  as  much  one  of 
the  penalties  attached  to  his  crime,  as  the 
whipping  post,  the  iron  mask,  the  gag,  or 
the  dungeon,  which  is  provided  for  offences 
other  than  felonies.  He  is  for  the  time  be- 
ing a  slave,  in  a  condition  of  penal  servitude 
to  the  State,  and  subject  to  such  laws  and 
regulations  as  the  State  may  choose  to  pre- 
scribe. 

We  are  therefore  of  opinion,    that    there 

was  no  error  in  the  refusal  of  the   Circuit 

court  of  Richmond  either  to   remand    the 

prisoner  to  the  county  of  Bath   for  trial,  or 

to  send  to  said  county  for  jury  to   try 

799  him.     And  we  *are  more  ready  to  up- 
hold  the    statutes    under    which  the 

prisoner  was  tried,  as  not  in  any  respect  in 
contravention  of  the  bill  of  rights  and  the 
constitution,  because  the  prisoner  could  not 
have  been  prejudiced  by  the  fact  that  he 
was  tried  in  the  mode  prescribed  by  law. 
We  are  at  a  loss  to  perceive  what  possible 
injustice  or  hardship  can  result  to  the  pris- 
oner, from  the  fact  that  he  was  tried  by  a 
jury  of  the  city  of  Richmond  instead  of  the 
county  of  Bath.  So  far  as  the  record  shows, 
the  prisoner  never  was  in  the  county  of 
Bath  before  in  his  life.  He  cannot  claim 
that  county  as  his  vicinage,  because  he 
happened  to  be  with  his  guard,  whom  he 
murdered,  in  the  county  of  Bath,  but  at  the 
same  time  a  convict  in  the  penitentiary, 
under  the  control  and  subject  to  the  laws 
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which   govern    that   institution  and  its  in- 
mates. 

We  are  of  opinion  that  the  judgment  of 
the  Circuit  court  of  the  city  of  Richmond 
must  be  affirmed. 

Judgment  affirmed. 


800 


*Bird  V.  The  Commonwealth. 

November  Term,  1871,  Richmond. 


I.  Biguny— Foreign  Mariiago— Proof  of.— On  a  prose- 
cution for  bigamy,  where  a  marriage  is  alleged  to 
have  taken  place  In  a  foreign  country  or  State, 
proof  must  be  made  of  a  valid  marriage  according 
to  the  law  of  that  country  or  State ;  but  no  particu- 
lar kind  of  evidence  is  essential  to  establish  the 
fact,  except  that  it  cannot  be  proved  by  reputation 
and  cohabitation. 

a.  Sane— Sane— 5Miie.«— When  a  witness  testifies  to 
a  marriage  in  a  foreign  State,  solemuised  in  the 
manner  usual  and  customary  in  such  State,  by  a 
person  duly  authorized  to  celebrate  the  rites  of 
marriage,  and  the  parties  afterwards  lived 
together  as  man  and  wife,  this  is  as  satisfactory 
evidence  of  a  valid  marriage  as  can  be  expected  or 
desired;  and  in  such  case  it  is  not  necessary  to 
prove  the  laws  of  such  State,  or  to  offer  further 
evidence  of  a  compliance  with  its  provisions. 

3.  Evidence— Experts— Who  Are.t— All  persous  who 
practice  a  business  or  profession  which  requires 
them  to  possess  a  certain  knowledge  of  the  matter 

*Blgamy— Proof  of  Marriage.— In  State  of  W.  Va.  v. 
Qoodrich.  14  W.  Va.  889,  the  court  said  :  "The  evi- 
dence, on  which  the  Jury  in  this  case  based-  their 
verdict  of  guilty,  was  sufficient  to  Justify  such  ver- 
dict. It  is  true,  the  first  marriage  charged  in  the 
indictment  was  proved  by  the  minister,  who  offi- 
ciated at  the  marriage ;  and  the  second  marriage 
charged  in  the  indictment  was  only  proved  by  the 
distinct  admission  of  the  prisoner  ;  and  that  the 
authorities  elsewhere  are  conflicting  on  the  Ques- 
tion, whether  such  proof  is  sufficient  in  an  indict- 
ment for  bigamy,  or  whether  it  is  even  admissible  :• 
but  it  is  settled  in  Virginia,  and  in  this  State,  that 
such  evidence  is  admissible  in  such  a  case,  and  suffi- 
cient to  Justify  a  conviction.  See  Warner  v.  Com.. 
8  Va.  Cas.  06  ;  Oneale's  Case.  17  Qratt  688  :  Bird's 
Case,  21Oratt800." 

Civil  Suite— Proof  of  Marriage.— That  admissions 
and  reputation  are  sufficient  proof  of  marriage  in 
civil  cases,  see  Womack  v.  Tankersley,  78  Va.  248, 
when  the  court  said:  "The  admissions,  however, 
must  not  be  casual,  but  deliberate.  Such  admissions 
of  a  prior  marriage  in  another  State,  are  sufficient 
evidence  of  such  marriage,  without  proving  the  mar- 
riage to  have  taken.place  agreeably  to  the  laws  of 
that  State.  Such  admissions  and  acts  are  competent 
evidence  not  only  of  the  fact  of  the  marriage,  but 
also  of  its  validity,  under  the  "lex  loci  contractus.' 

Rex  V. of   Brampton,  10   East  R.  882 ;  Hem- 

mings  V.  Smith,  4  Douglas  R.   83;  8d  Waterman's 
Arch  bold.  618;  and  Bird's  Case,  21  Qratt  800." 

See  in  accord,  Purcell  v.  Purcell,  4  H.  &  M.  507; 
Hltcbcox  V.  Hitchcox,  2  W.  Va.  485:  Lile's  Notes  to  1 
Min.  Inst.  154  ei  9*q. 

tEvldence— Experts— Who  Are.— In  McKelvey  v.  C. 
&  O.  Ry.  Co.,  36  W.  Va.  502, 14  S.  E.  Rep.  282,  the  third 
head-note  of  the  principal  case  is  approved  but  dis- 
tinguished upon  the  facts,  the  court  saying:  "Refer- 


in  hand,   are  experts,  so  far  as  expertness  is 
required.    8  Man.  Gran.  &  Scott.  812. 

4.  Bigamy— Case  at  Bar.— M  proves  that  he  Is  a  Cath- 
olic priest  and  pastor  of  a  church  in  Washington, 
D.  C  and  authorized  to  celebrate  the  rites  of 
marriage;  that  by  virtue  of  a  license  issued  by  the 
proper  officer  in  the  usual  form,  he  married  B  and 
M,  at  his  residence  in  said  city,  in  the  presence  of 
two  persons;  and  In  accordance  with  the  rules  and 
customs  of  the  Catholic  Church  and  the  laws  of  the 
District  of  Columbia.  And  it  was  proved  that  B 
and  M  afterwards  lived  together  as  husband  and 
wife.  On  a  prosecution  of  B  for  bigamy,  this  is 
sufficient  evidence  of  the  marriage  of  B  and  M. 

5.  Act  of  Congress— Judicial  Notice.— The  act  of  Con- 
gress continues  the  laws  of  Maryland  in  force  in 
that  part  of  the  District  of  Columbia  ceded  by 
Maryland.  The  Maryland  law  thereby  became  the 
law  of  Congress  in  said  District,  and  is  to  be  taken 
notice  of  by  State  courts,  without  proof. 

At  the  July  term,  1871 1  of  the  Corporation 
court  of  the  city  of  Alexandria,  Thomas 
H.  Bird  was  indicted  for  bigamy ;  for  this, 
that  on  the  16th  of  January  1868, 
801  *in  the  city  of  Washing^ton,  in  the 
District  of  Columbia,  he  married  Marj 
Broden;  and  afterwards,  she  beings  stiU 
living,  on  the  1st  of  March  1871,  in  the  city 
of  Alexandria,  he  married  Henrietta  Grod- 
win.  At  the  same  term  of  the  court  he  was 
tried  and  found  gfuilty,  and  the  jury  fixed 
the  term  of  his  imprisonment  in  the  peni- 
tentiary at  three  years ;  and  the  court  sen- 
tenced him  accordingly. 

On  the  trial  the  prisoner's  counsel  asked 
for  several  instructions  to  the  jury ;  which 
the  court  refused  to  give ;  and  gave  other 
instructions;  and  the  prisoner  excepted. 
The  bill  of  exceptions  sets  out  the  facta 
proved,  and  the  instructions  asked  and 
refused,  and  those  given.  From  this  bill 
of  exceptions  it  appeared  that  it  was  proved 
by  the  Rev.  P.  F.  McCarthy,  that  in  the 
month  of  January  1868,  the  prisoner  was 
married  by  him  to  Mary  Broden,  at  his 
residence  in  the  city  of  Washington,  in  the 
District  of  Columbia.  That  said  McCarthy 
was  a  priest  of  the  Roman  Catholic  Church, 
and  had  been  for  five  years  pastor  of  the 
church  of  the  Immaculate  Conception,  in 
the  city  of  Washington ;  and  was  duly  an- 
thori^ed  by  the  canons  of  his  chnrch  and 
the  laws  of  the  District  of  Columbia,  to 
perform  the  ceremony  of  marriage ;  that  the 
prisoner  carried  to  him  the  license  issued 
by  the  clerk  of  the  Supreme  court  of  the 
District  of  Columbia,  authorising  the  mar- 

ence  is  made  to  Bird^s  Case,  81  Gratt.  800,  for  the 
proposition  that  'all  persons  who  practice  a  business 
or  profession  which  requires  them  to  possess  a  cer- 
tain knowledge  of  the  matter  in  hand  are  experts, 
so  far  as  expertness  is  required.'  This  is  an  accept- 
able statement,  but  this  witness  does  not  fall  within 
IL  He  has  no  knowledge  derived  from  study  or 
experience  in  the  construction  or  repair  of  locomo- 
tives." 

See  Taylor  v.  B.,  etc.,  Co.,  8S  W.  Va.  SB,  10  &  S. 
Rep.  29. 

Jurisdiction  of  Corporation  Courts.— See  the  princi- 
pal case  cited  in  foot-note  to  Boswell  y.  Com..  90  Gratt. 
880. 
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riage  of  the  prisoner  to  Mary  Broden ;  that 
said  license  was  issued  by  the  proper  officer, 
and  was  in  the  usual  form  of  marriage  li- 
censes used  in  the  District  of  Columbia  at 
that  time;  and  that  under  the  authority 
conferred  by  that  license,  and  in  the  pres- 
ence of  Mr.  and  Mrs.  Cooke,  two  witnesses 
of  full  age,  he,  the  said  McCarthy,  per- 
formed the  ceremony  of  the  marriage  of  the 
prisoner  and  Mary  Broden ;  that  said  mar- 
riage was  contracted  in  accordance  with  the 
rules  and  customs  of  the  Catholic  Church, 
and  the  larws  of  the  District  of  Columbia. 
The     license     was     on     file    among 

802  *the  archives  of  his  church,  where  by 
the  rules  of  his  church  it  was  required 

to  be  kept. 

On  cross-examination  the  witness  stated 
that  he  first  saw  Mary  Broden  a  few  days 
before  the  marriage ;  and  that  she  first  spoke 
to  him  concerning  the  marriage ;  and  that 
he  had  a  conversation  with  her  in  regard 
to  it  some  days  before  it  took  place.  The 
counsel  for  the  prisoner  then  asked  what 
that  conversation  was.  To  this  question 
the  attorney  for  the  Commonwealth  ob- 
jected. The  counsel  for  the  prisoner  then 
stated,  that  the  object  of  the  question  was, 
by  following  it  up  by  other  questions,  to 
show  that  Mary  Broden  was  a  common  pros- 
titute, and  that  the  marriage  between  her 
and  the  prisoner  was  the  result  of  a  combi- 
nation and  conspiracy  between  herself  and 
one  Cooke  and  others,  by  which  it  was 
performed  against  the  will  of  the  prisoner, 
and  under  duress  imposed  upon  him.  But 
the  court  excluded  the  question;  and  the 
prisoner  excepted. 

It  was  proved  that  the  prisoner  and  Mary 
Broden  lived  together  for  some  years  before 
their  marriage;  during  which  time  she 
passed  by  the  name  of  Mrs.  Bird :  and  after 
the  marriage  they  lived  together  as  husband 
and  wife.  And  it  was  further  proved,  that 
Mary  Broden  was  still  living,  and  that  the 
prisoner  was  legally  married  to  Henrietta 
Godwin,  in  the  city  of  Alexandria,  in  March 
1871 :  and  this  last  marriage  was  admitted 
on  the  trial. 

The  evidence  being  closed,  the  prisoner 
moved  the  court  to  give  the  following  in- 
structions, viz: 

1st.  In  order  to  convict  the  prisoner,  the 
jury  must  believe,  from  the  evidence,  that 
two  marriages  have  been  contracted  by  him, 
according  to  all  the  forms  of  law  of  the 
places  where  they  have  been  celebrated ;  and 
if  either  of  them  was  performed  outside  the 
State  of  Virginia,  in  another  State  or  coun- 
try, then  the  law  of  such  State  or  country 
must   be    shown    to    the    satisfaction 

803  *of  the  jury,  and  that  all  the  require- 
ments of  that  law  have  been  complied 

with  in  such  marriage. 

2d.  The  jury  are  judges  of  the  law  as  ap- 
plicable to  the  case,  in  all  matters,  except 
wherein  they  are  instructed  by  the  court  as 
to  what  the  law  may  be. 

3d.  The  law  of  the  country  or  State  where 
the  first  marriage  is  shown  to  have  taken 
place,  must  be  proved  to  the  satisfaction  of 
the  jury,  by  competent  testimony. 


4th.  The  mere  assertion  of  a  minister  of 
the  gospel,  that  a  marriage  license  was 
issued  according  to  the  law  of  the  country 
where  such  marriage  was  celebrated,  is  not 
sufficient  evidence  of  what  the  law  may  be. 

The  court,  because  the  evidence  of  the 
legality  of  the  marriage  in  the  District  of 
Columbia  was  not  objected  to  when  it  was 
introduced ;  and  because  the  acts  of  Con- 
gress of  a  public  nature  applicable  to  said 
District,  are  matters  of  judicial  cognizance, 
and  are  not  required  to  be  proved  as  matters 
of  fact  to  the  jury,  and  for  other  reasons, 
refused  to  give  these  instructions;  and  in- 
structed the  jury  as  follows: 

1st.  If  the  jury  believe  from  the  evidence, 
beyond  reasonable  doubt,  that  the  prisoner 
was  married  in  the  city  of  Washington,  D. 
C,  to  Mary  Broden,  according  to  the  law 
prevailing  in  said  city  at  the  time  of  said 
marriage ;  and  that  afterwards,  and  during 
the  life  of  the  said  Mary  Broden,  and  with- 
out having  been  lawfully  divorced  from  the 
said  Mary  Broden,  he  was,  in  the  city  of 
Alexandria,  State  of  Virginia,  married  to 
one  Henrietta  Godwin,  according  to  the  law 
of  the  State  of  Virginia,  that  then  they 
will  find  the  prisoner  guilty. 

2d.  If  the  jury  should  not  find  the  facts 
as  stated  in  the  foregoing  instruction,  they 
will  find  the  prisoner  not  guilty. 

The  jury  then  retired  to  consult  upon  their 
verdict,  and  after  a  short  time  returned 
into  court — the  prisoner  being  present — and 
enquired  of  the  court  whether  or  not  they 
could,  upon  the  evidence  adduced  at 
804  the  trial,  find  *that  the  first  marriage 
was  celebrated  according  to  the  laws 
of  the  District  of  Columbia.  The  court 
informed  them  that  they  could.  Where- 
upon, they  again  retire^  to  their  room,  and 
in  a  short  time  returned  into  court  with 
their  verdict. 

Upon  the  application  of  the  prisoner,  a 
writ  of  error  to  the  judgment  was  awarded 
by  a  judge  of  this  court. 

There  was  no  counsel  for  the  prisoner. 

The  Attomey-Greneral,  for  the  Common- 
wealth. 

STAPI/ES,  J.,  delivered  the  opinion  of 
the  court. 

This  case  comes  before  us  upon  a  writ  of 
error  to  the  judgment  of  the  Corporation 
court  for  the  city  of  Alexandria.  The  pris- 
oner was  indicted  in  that  court  for  bigamy. 
On  the  trial  he  offered  to  prove  that  his  first 
wife  was  a  common  prostitute;  that  his 
marriage  with  her  was  the  result  of  a  con- 
spiracy between  herself  and  one  Cooke  and 
others,  by  which  the  ceremony  was  per- 
formed against  his  will  and  under  duress 
imposed  upon  him.  To  the  introduction  of 
this  evidence  the  attorney  for  the  Common- 
wealth objected:  the  objection  was  sus- 
tained ;  and  the  prisoner  excepted. 

The  evidence  being  closed,  the  prisoner 
asked  for  instructions,  which  the  court  re- 
fused ;  and  in  lieu  thereof  gave  certain  other 
instructions.     It  does  not  appear,  however, 
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that  any  exception  was  taken  to  this  ruling 
of  the  court.  The  jury  found  the  prisoner 
guilty,  and  fixed  the  term  of  his  imprison- 
ment in  the  penitentiary  at  three  years. 
He  made  no  motion  for  a  new  trial ;  but  the 
record  states>  that  the  jury  having  returned 
into  court  with  their  verdict,  the  prisoner 
thereupon  tendered  his  bill  of  exceptions, 
and  prayed  that  the  same  might  be  signed, 
sealed  and  enrolled,  which  was  accordingly 
done. 

In  his  petition,  the   counsel   for  the  pris- 
oner does  not  suggest  any   error   in  the  re- 
jection of  the  evidence  offered  by  him,  and 
made    the   ground   of   the  first  bill  of 

805  exceptions.    *Hisassignment  of  errors 
relates  exclusively  to  the  instructions 

asked  for  by  him  and  refused  by  the  court; 
and  to  the  competency  of  the  evidence  ad- 
duced by  the  Commonwealth  to  establish 
the  fact  and  the  validity  of  the  first  mar- 
riage. As  the  prisoner  excepted  neither  to 
the  instructions  nor  to  the  evidence,  it  is 
difficult  to  perceive  how  these  objections, 
even  if  well  founded,  can  avail  him  in  this 
court.  The  last  bill  of  exceptions  may, 
however,  be  regarded  as  raising  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
warrant  the  finding  of  the  jury ;  and  in  this 
view  it  may  be  proper,  in  tenderness  to  the 
prisoner,  to  consider  the  grounds  suggested 
by  him  for  reversing  the  judgment  of  the 
cpurt  below. 

The  second  marriage  was  fully  admitted 
on  the  trial ;  and  no  question  arises  in  re- 
gard to  that.  The  first  marriage  was 
alleged  to  have  taken  place  in  the  city  of 
Washington,  in  the  District  of  Columbia. 
It  was  proved  that  in  January  1868,  the 
prisoner  was  married  in  that  city  to  Mary 
Broden  (his  first  wife),  at  the  residence  of 
the  Rev.  P.  F.  McCarthy,  a  Roman  Catholic 
priest,  duly  authorized  by  the  canons  of  his 
Church  and  the  laws  of  the  District  of  Colum- 
bia, to  celebrate  the  rites  of  marriage; 
that  the  prisoner  carried  to  the  said  Mc- 
Carthy a  license  issued  by  the  proper  officer 
of  said  city,  authorizing  the  marriage, 
which  was  in  the  usual  form  used  in  the 
District;  that  the  said  McCarthy,  in  the 
presence  of  two  witnesses,  performed  the 
marriage  ceremony;  that  said  ceremony 
was  conducted  in  accordance  with  the  rules 
and  customs  of  the  Catholic  Church  and 
the  laws  of  the  District  of  Columbia ;  that 
the  parties  since  that  period  have  lived  to- 
gether as  man  and  wife. 

It  is  insisted  that  this  evidence  did  not 
warrant  a  conviction ;  that  it  was  incum- 
bent upon  the  Commonwealth  to  prove  the 
law  in  force  in  the  District  of  Columbia 
regulating  marriages;  that  the  ceremony 
was  performed  in  conformity  with  its  pro- 
visions ;  and  such  proof  of  the  law  must 
have  been  derived  from   some   person 

806  of  competent  *skill  and  knowledge,  as 
an  expert,  or  from  duly  authenticated 

documentary  evidence. 

It  is  true  that  in  prosecutions  for  bigamy, 
where  a  marriage  is  alleged  to  have  taken 
place  in  a  foreign  State  or  country,  the 
courts  always  require  proof  of  a  valid  mar- 


riage according  to  the  laws  of  that  State 
or  country.  But  they  have  never  held  that 
any  particular  kind  of  evidence  was  essen- 
tial to  establish  this  fact.  The  extent  to 
which  they  have  gone  is,  that  in  criminal 
prosecutions  and  certain  civil  actions,  a 
valid  marriage  cannot  be  proved  by  reputa- 
tion and  cohabitation.  In  England  it  is 
the  settled  rule,  that  a  foreign  marriage 
may  be  proved  by  any  competent  witness 
present  at  the  ceremony,  with  further  proof 
of  such  circumstances  as  lead  to  the  conclu- 
sion that  the  marriage  is  valid,  according 
to  the  laws  of  the  country  in  which  it  is 
celebrated.  In  Rex  v.  Inh.  of  Brampton, 
10  Bast's  R.  282,  it  appeared  that  the  mar- 
riage was  contracted  in  St.  Domingo.  The 
parties  b^ing  on  that  island  and  wishing 
to  ba  married,  went  to  a  place  of  worship 
in  that  country  and  were  married  by  a  per- 
son professing  to  be  a  priest;  and  after 
such  marriage  they  cohabited  as  man  and 
wife  for  eleven  years.  This  was  all  the 
evidence  adduced.  L/ord  BUenborough  said 
it  was  a  good  marriage  by  the  law  of  Eng- 
land; but  supposing  the  law  of  England 
not  to  have  been  carried  to  St.  Domingo, 
every  presumption  must  be  made  in  favor 
of  its  validity  according  to  the  laws  of  the 
country  where  it  was  celebrated. 

It  is  true  that  this  was  not  a  criminal 
prosecution ;  but  the  nature  of  the  proceed- 
ing required  proof  of  a  valid  marriage  in 
fact,  as  distinguished  from  proof  by  repu- 
tation and  cohabitation.  In  all  such  cases 
the  rule  is  the  same  in  respect  to  the  evi- 
dence to  be  adduced,  whether  it  be  a  crimi- 
nal or  civil  proceeding.  See  also  Hemmings 
V.  Smith,  4  Doug.  R.  33;  3  Waterman's 
Archbold  613. 

In  the  United  States  there  are  nu- 
807  merous  cases  to  the  *same  effect;  but 
it  is  not  necessary  to  refer  to  more 
than  two  or  three  of  these.  In  the  State  v. 
Kean,  10  New  Hamp.  R.  347,  it  was  decided 
that  the  testimony  of  a  witness  that  he  was 
present  at  the  marriage  of  the  accused  in 
the  State  of  Maine,  and  that  the  service 
was  performed  by  the  settled  minister  of 
the  place,  who  was  in  the  habit  of  officia- 
ting in  such  services  in  other  instances,  is 
sufficient  evidence  of  a  valid  marriage, 
without  further  proof  of  the  laws  of  the 
State  of  Maine,  or  that  the  person  officia- 
ting was  duly  authorized  to  administer  the 
rites  of  marriage.  See  also  State  v.  Rood, 
12  Verm.  R.  3%. 

In  Warner's  case,  2  Va.  Cas.  95,  this  pre- 
cise question  did  not  arise.  But  White, 
Judge,  in  the  course  of  his  very  elat>orate 
opinion,  in  which  all  the  judges  concurred, 
said  that  where  the  first  marriage  was  es- 
tablished out  of  the  State  by  a  person  who, 
from  all  the  circumstances  of  the  case,  must 
reasonably  be  presumed  to  have  filled  a 
character  authorizing  him  to  do  so,  and 
who  was  recognized  as  the  proper  officer  by 
the  accused  himself  and  the  company  pres- 
ent, and  further  proof,  that  after  the  cere- 
mony, the  parties  lived  together  publicly  as 
man  and  wife,  such  evidence,  if  not  in- 
pugned  by  other  testimony,  is  proper,  com- 
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petent  and  sufficient  to  convict  the  accused. 

In  Oneale's  case,  17  Gratt.  582,  it  was  de- 
cided, that  the  prisoner's  admissions,  de* 
liberately  made,  of  a  prior  marriage  in 
another  State,  are  sufficient  evidence  of 
such  marriag-e,  without  proving  it  to  have 
been  celebrated  according  to  the  law  of  such 
State.  And  yet,  such  admission  involves 
not  only  the  fact  of  the  marriage,  but  its 
validity  in  point  of  law. 

Although  the  testimony  of  a  witness 
present  at  the  marriage  may  not  be  as  con- 
clusive or  satisfactory  as  the  confession  of 
the  party,  there  is  no  solid  reason  for  re- 
jecting it  as  incompetent.  There  is  np 
technical  rule  forbidding  the  reception  o^ 
such  evidence.  When  a  witness  testifies  to 
a  marriage  in  a  foreign  State,  sol- 
808  emnized  *in  the  manner  usual  and 
customary  in  such  State,  by  a  person 
duly  authorized  to  celebrate  the  rites  of 
marriage,  and  the  parties  afterwards  lived 
together  as  m^n  and  wife,  this  is  as  satis- 
factory evidence  of  a  valid  marriage  as 
could  be  expected  or  desired,  and  in  such 
case  it  is  not  necessary  to  prove  th^  laws  of 
such  State,  or  to  offer  further  evidence  of  a 
compliance  with  its  provisions. 

This  view  renders  it  unnecessary  to  notice 
the  second  assignment  of  error,  that  a  priest 
or  minister  is  not  competent  to  prove  the 
law  of  another  State  or  country  upon. the 
subject  of  marriage.  It  might  be  easily 
shown  that  he  is  competent  for  that  pur- 
pose. And  this  upon  the  principle  recog- 
nized in  Vander  Donckt  v.  Thelluson,  8 
Man.  Gran,  and  Scott  812,  in  which  it  was 
held,  that  all  persons  who  practice  a  busi- 
ness or  profession  which  requires  them  to 
possess  a  certain  knowledge  pf  the  matter 
in  hand,  are  experts,  so  far  as  expertness 
is  required.  See  also  Sussex  Peerage  Case, 
11  Clark  and  Fin.  R.  55. 

Thus  far  the  laws  of  the  District  of  Colum- 
bia have  been  treated  as  the  laws  of  a 
sister  State,  or  foreign  country.  Is  it 
proper  so  to  consider  them?  By  the  first 
section  of  the  act  of  Congress  of  Februar3' 
17th,  1801,  it  was  provided  that  the  laws  of 
Maryland  should  continue  in  force  in  that 
part  of  the  district  ceded  by  it ;  and  with 
them  of  course  was  continued  the  law  in  re- 
spect to  marriage.  By  this  enactment  and 
recognition  these  laws  became,  to  all  in- 
tents and  purposes,  laws  of  the  United 
States ;  of  which  the  State  courts  will  take 
judicial  notice.  The  judge  of  the  Corpora- 
tion court  was,  therefore,  right  in  holding 
that  the  acts  of  Congress  of  a  public  nature 
applicable  to  the  District  of  Columbia  are 
matters  of  judicial  cognizance,  and  are  not 
required  to  be  proved  as  facts. 

For  these  reasons  the  judgment  of  the 
Corporation  court  must  be  afBrmed. 

Judgment  affirmed. 


809        ♦Smith  v.  The  Commonwealth. 

November  Term,  1871  .^Richmond. 
I.  Criminal  Ljiw— Murder— Counts.*— In  an  Indictment 

•Criminal  Law— C<Hints.— That,  in  an  indictment, 
the  offence  may  be  laid  in  several  connts,  as  hav* 


for  murder,  the  death  of  the  murdered  person 
may  be  laid  in  several  connts,  as  having  been 
occasioned  in  different  and  inconsistent  modes. 

3.  Same— Corpus  Delicto— Proof  of.t— On  a  trial  for 
murder,  the  death  of  the  person  charged  to  have 
been  murdered,  must  be  proved  by  the  most  cogent 
and  irresistible  evidence;  either  by  witnesses  who 
were  present  when  the  murderous  act  was  done, 
or  by  proof  of  the  body  havincr  been  seen  dead,  or 
by  proof  of  criminal  violence  adequate  to  produce 
death,  and  which  accounts  for  the  disappearance 
of  the  body. 

3*.  Same— 5ame— Same.— The  proof  must  show  that  a 
body  found  is  the  body  of  the  person  for  whose 
murder  the  prisoner  has  been  indicted  and  is  tried 

4.  Same— Same— Same— Admissions.— Until  there  is 
clear  proof  of  the  death  of  the  person  for  whose 
m  nrder  the  prisoner  has  b^en  indicted  and  tried, 
the  admissions  of  the  prisoner  as  to  his  having 
committed  the  act  must  be  clear  and  explicit.  If 
there  may  be  doubt  as  to  his  meaning,  he  ouirht 
not  to  be  convicted. 

In  January  1871,  Newton  Smith,  a  man 
of  color,  was  indicted  in  the  Corporation 
court  of  Alexandria,  for  the  murder  of  an 
infant,  the  child  of  Harriet  Ferguson.  The 
indictment  contained  two  counts.  The  first 
charged  that  the  murder  was  committed  by 
casting  the  child  into  a  pond  of  water, 
whereby  it  was  drowned :  and  the  second 
count  charged  that  the  murder  was  com- 
mitted by  the  putting  of  the  child  in  a  hole 

• 

inff  been  occasioned  in  different  and  Inconsistent 
modes,  see  the  principal  case  cited  and  followed  In 
the  following  cases,  Benton  v.  (3om.,  01  Va.  783,  21  S. 
£.  Rep.  4d6:  Anthony  v.  Com.,  88  Va.  850, 14  S.  £.  Rep. 
834.  See,  in  accord.  Dowdy  v.  Ck>m.,  0  Oratt  727;  An- 
able  ▼.  Com..  24Qratt.  563.  * 

tSame— Corpus  Delicti— Proof  of.— The  proposition 
laid  down  in  the  principal  case,  as  to  the  proof  of 
the  corpus  delicti,  on  a  trial  for  murder,  i.  e.  that  the 
death  of  the  person  charged  to  haye  been  mur- 
dered, must  be  proved  by  the  most  cogent  and 
Irresistible  evidence ;  either  by  witnesses  who  were 
present  when  the  murderous  act  was  done,  or  by 
proof  of  the  body  having  been  seen  dead,  or  by  proof 
of  criminal  violence  adequate  to  produce  death, 
and  which  accounts  for  the  disappearance  of  the 
body,  is  approved  in  the  foUo^inir  cases,  citing  the 
principal  case.  Anderson  v.  Com.,  83  Va.  3S9.  2  S.  £. 
Rep.  231:  Nicholas  v.  Com..  91  Va.  750,  21  S.  E.  Rep. 
864:  Johnson  v.  Com..  29  Gratt  820. 

In  Leath  v.  Com.,  82  Oratt  881.  the  court  said: 
"Precedents  are  of  little  value  in  determining 
whether  a  verdict  in  a  particular  case  is  ag-alnst  the 
evidence  or  not.  as  the  facts  and  circumstances  are 
seldom.  If  ever,  the  same  in  any  two  cases:  but  the 
following  decisions  in  criminal  cases,  prominent 
amonir  those  in  which  verdicts  of  juries  have  been 
set  aside  by  this  court  and  by  the  sreneral  court, 
because  of  the  insufficiency  of  the  evidence,  may  be 
referred  to.  Grayson's  Case,  6  Gratt.  712:  Grayson's 
Case,  7 Gratt  613;  Smith's  Case.  21  Gratt  809;  Pryor's 
Case.  27  Gratt  1009;  Johnson's  Case,  29  Gratt.  796. 
We  do  not  think  the  insufficiency  of  the  evidence 
was  more  palpable  in  Johnson's  Case  than  in  this." 

The  principal  case  is  also  cited  In  Anderson  v. 
Com.,  83  Va.  S29,  2  S.  £.  Rep.  281 ;  also  in  both  con- 
curring and  dissenting  opinions  in  Cluverius  v. 
Com.,  81  Va.  853.  878,  899. 
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in  a  bleak  open  place,  and  there  leaving  it ; 
of  which  exposure  it  dies. 

The  prisoner  demurred  to  the  indictment ; 
but  the  court  overruled  the  demurrer:  and 
he  then  pleaded  not  guilty. 

On  the  trial,  after  all  the  evidence 

810  had  been  introduced,  *the  prisoner 
moved  the  court  to  give  several  in- 
structions to  the  jury ;  which  motion  the 
court  overruled ;  and  gave  other  instructions. 
To  which  ruling  of  the  court,  in  refusing 
to  give  the  instructions  asked  for,  and  in 
giving  others,  the  prisoner  excepted.  It  is 
only  necessary  to  state  the  instruction 
asked,  and  that  given,  in  relation  to  the 
confessions  of  the  prisoner,  which  consti- 
tuted a  very  important  part  of  the  testimony 
for  the  Commonwealth.  The  prisoner's 
first  instruction  was:  That  in  weighing  the 
evidence  in  regard  to  the  confession  of  the 
prisoner,  the  whole  confession  must  be 
taken  as  true,  unless  the  part  of  such  con- 
fession tending  to  his  exculpation  is 
rebutted  by  distinct  and  independent  testi- 
mony. The  sixth  instruction  given  by  the 
court  was :  That  the  whole  of  the  conver- 
sation of  the  prisoner  with  Mr.  Latham 
(the  mayor  of  the  city),  as  well  the  state- 
ments which  may  be  favorable  as  those 
which  may  be  unfavorable,  are  in  evidence 
before  you ;  and  you  will  give  to  them  such 
weight  as  upon  a  consideration  of  all  the 
evidence  in  the  case,  and  of  all  the  proba- 
bilities or  improbabilities  of  such  state- 
ments, you  may  deem  them  entitled. 

The  jury  found  the  prisoner  guilty  of 
murder  in  the  first  degree.  And  thereupon 
he  moved  the  court  for  a  new  trial,  on  the 
ground  of  error  in  the  rulings  of  the  court 
in  relation  to  the  instructions;  and  also 
because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  But  the  court  overruled 
the  motion,  and  sentenced  the  prisoner  to 
be  hung :  and  he  applied  to  a  judge  of  this 
court  for  a  writ  of  error ;  which  was  awarded. 
The  only  question  on  the  evidence  was, 
whether  the  body  of  the  child  found  was 
that  of  the  child  of  Harriet  Ferguson ;  and 
that  depended  upon  what  was  said  by  the 
prisoner.  This  is  stated  by  Judge  Chris- 
tian in  the  opinion  delivered  by  him. 

Stuart,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

811  ♦CHRISTIAN,    J.,     delivered     the 
opinion  of  the  court. 

Newton  Smith  was  indicfed  by  a  grand 
jury  of  the  Corporation  court  of  the  city  of 
Alexandria,  on  the  16th  day  of  January 
1871,  for  the  murder  of  the  infant  child  of 
one  Harriet  Ferguson.  At  the  February 
term  of  said  court  he  was  found  guilty  of 
murder  in  the  first  degree,  and  was  sen- 
tenced to  be  hung  on  the  21st  day  of  April 
1871.  A  writ  of  error  to  that  judgment 
brings  the  case  before  this  court.  The  first 
error  assigned,  in  the  petition  for  a  writ  of 
error,    and    insisted   upon  here,  is  that  the 


court  overruled  the  prisoner's  demurrer  to 
the  indictment.  The  indictment  contained 
two  counts. 

The  first  count  charges  the  prisoner  with 
the  murder  of  the  said  infant  child  by 
drowning  in  a  pond  of  water.  The  second 
count  charges  him  with  the  murder  of  the 
child  by  placing  it  in  a  hole,  in  a  bleak, 
barren  and  open  place,  and  leaving  it  there 
exposed  to  the  inclemency  of  the  weather, 
by  means  of  which  exposure  the  child  died. 
'Hiese  two  causes  of  death  are  set  out  with 
technical  precision  in  approved  forms  of 
counts,  in  an  indictment  for  murder. 

It  is  a  well  settled  principle  of  criminal 
pleading  and  practice,  that  several  modes 
of  death,  inconsistent  with  each  other,  may 
be  set  out  in  the  same  indictment.  This 
grows  out  of  the  very  necessity  of  the  case. 
The  indictment  is  but  the  charge  or  ac- 
cusation made  by  the  grand  jury  with  as 
much  certainty  and  precision  as  the  evi- 
dence before  them  will  warrant.  In  many 
cases  the  mode  of  death  is  uncertain,  while 
the  homicide  is  beyond  question.  Kvery 
cautious  pleader,  therefore,  will  insert  as 
many  counts  as  will  be  necessary  to  provide 
for  ever>'  possible  contingency  in  the  evi- 
dence. If  the  mode  of  death  is  uncertain, 
he  may  and  ought  to  state  it  in  different 
counts,  in  every  possible  form  to  correspond 
with  the  evidence  at  the  trial  as  to  the  mode 
of  death.  The  reason  for  this  is  thus  clearly 
stated  by  Chief  Justice  Shaw  in  Bennis' 
Webster  Case,  471:  ''To  a  person 
812  ^unskilled  and  unpracticed  in  legal 
proceedings,  it  may  seem  strange 
that  several  modes  of  death  inconsistent 
with  each  other  should  be  stated  in  the 
same  document ;  but  it  is  often  necessary, 
and  the  reason  for  it  when  explained,  will 
be  obvious.  A  grand  jury  may  well  be  sat- 
isfied that  the  homicide  has  been  committed, 
and  yet  the  evidence  before  them  may  leave 
it  somewhat  doubtful  as  to  the  mode  of 
death ;  but  in  order  to  meet  the  evidence  as 
it  may  finally  appear,  they  are  very  prop- 
erly allowed  to  set  out  the  mode  in  different 
counts;  and  then  if  any  one  of  them  is 
proved,  supposing  it  also  to  be  legally 
formal,  it  is  sufficient  to  support  the  in- 
dictment. Take  the  instance  of  a  murder 
at  sea:  A  man  is  struck  down,  lies  some- 
time on  the  deck  insensible,  and  in  that 
condition  is  thrown  overboard.  The  evi- 
dence proves  the  certainty  of  a  homicide  by 
the  blow  or  by  the  drowning,  but  leaves  it 
uncertain  which.  That  would  be  a  fit  case 
for  several  counts  charging  a  death  by  a 
blow,  and  a  death  by  drowning,  and  per- 
haps a  third  alleging  a  death  by  the  joint 
results  of  both  causes  combined. ' '  Sec  also 
1  Wharton's  Am.  Criminal  Law,  and  cases 
there  cited,  {{  424,  425. 

So  in  the  case  at  bar,  it  tieing  uncertain 
whether  the  homicide  charged  in  the  indict- 
ment was  caused  by  exposure  or  drowning, 
it  was  certainly  allowable  to  charge  both 
modes  of  death  in  different  counts,  and  proof 
of  either  would  be  sufficient.  The  court  is, 
therefore,  of  opinion  that  the  said  Corpora- 
tion court  of  the  city  of  Alexandria  was  not 
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in  error  in  overruling  the  demurrer  to  the 
indictment. 

The  court  is  further  of  opinion,  that  the 
said  Corporation  court  did  not  err  in  refus- 
ing to  give  the  instructions  asked  for  by 
the  prisoner's  counsel.  Some  of  these  in- 
structions contain  propositions  which  are 
in  contravention  of  well  settled  principles 
of  criminal  law ;  while  in  others,  principles 
of  law  are   stated  in   such  a    manner 

813  as  *is    well   calculated  to  mislead  the 
jury.     The  court  was  therefore  clearly 

right  in  rejecting  them. 

Nor  was  the  said  Corporation  court  in 
error,  in  giving  the  instructions  which  it 
gave  in  lieu  of  those  asked  for  by  the  pris- 
oner's counsel.  These  instructions  compre- 
hend in  better  form  every  one  asked  for  by 
the  prisoner's  counsel,  which  ought  to  have 
been  given,  and  very  clearly  and  fairly  lay 
down  the  principles  of  law  governing  such 
a  case. 

But  the  court  is  further  of  opinion,  that 
the  said  Corporation  court  erred  in  refusing 
to  set  aside  the  verdict  and  grant  to  the 
prisoner  a  new  trial. 

The  principles  upon  which  courts  are 
justified  and  required  to  set  aside  verdicts 
and  grant  new  trials  have  been  well  settled 
by  this  court,  and  recently  re-affirmed  in 
the  case  of  Blosser  v.  Harsh barger,  decided 
at  the  last  Staunton  term. 

A  new  trial  ought  to  be  granted— Ist. 
Where  the  verdict  is  against  law.  This  oc- 
curs where  the  issue  involves  both  fact  and 
law,  and  the  verdict  is  against  the  law  of  the 
case  on  the  facts  proved.  2d.  Where  the 
verdict  is  contrary  to  the  evidence.  This 
occurs  where  the  issue  involves  matters  of 
fact  only,  and  the  facts  proved  require  a 
different  verdict  from  that  found  by  the 
jury. 

3d.  When  the  verdict  is  without  evidence 
to  support  it.  This  occurs  where  there  has 
been  no  proof  whatever  of  a  material  fact, 
or  not  sufficient  evidence  of  the  fact  or  facts 
in  issue  to  warrant  the  finding  of  the  jury. 
The  material  fact  in  every  criminal  prose- 
cution is  the  corpus  delicti.  Proof  of  the 
charge,  in  criminal  causes,  involves  the 
proof  of  two  distinct  propositions;  first, 
that  the  act  itself  was  done ;  and  secondly, 
that  it  was  done  by  the  person  charged.  In 
murder  the  corpus  delicti  has  two  com- 
ponents— death  as  the  result,  and  the  crim- 
inal agency  of  another  as  the  means.  It 
is  only  where  the  first  (that  is,  death  by 
criminal  violence),  has  been  proved  either 
by  the  direct  evidence    of  witnesses 

814  who   *have    seen    and    identified   the 
body,  or  where   proof  of  the  death  is 

so  strong  and  intense  as  to  produce  the  full 
assurance  of  moral  certainty,  that  the  other 
(the  criminal  agency)  can  be  established  by 
circumstantial  evidence.  In  order  to  war- 
rant a  conviction  of  murder,  there  must  be 
satisfactory  proof  either  of  the  death,  as 
by  the  finding  and  identification  of  the 
corpse,  or  of  criminal  violence  adequate  to 
produce  death,  and  exerted  in  such  a  man- 
ner as  to  account  for  the  disappearance  of 


the  body.     3  Greenl.    Ev.    {    30,    note,    and 
cases  there  cited. 

lyet  us  apply  these  well  settled  and  hu- 
mane rules  of  criminal  law  to  the  case  be- 
fore us.  Harriet  Ferguson  lived  in  the 
Mansion  House,  a  hotel  in  the  city  of  Al- 
exandria, in  the  capacity  of  a  chambermaid. 
The  prisoner  was  a  servant  in  the  same 
hotel.  This  woman  gave  birth  to  a  female 
mulatto  child  on  Sunday,  the  4th  day  of 
December  1870.  The  woman  is  a  white 
woman,  and  the  prisoner  is  a  mulatto.  The 
prisoner  admitted  that  he  was  the  father  of 
the  child.  On  Wednesday  night,  the  7th 
day  of  December  following,  this  child  was 
delivered  to  Newton  Smith,  the  prisoner, 
by  Martha  Ferguson  (the  mother  of  Har- 
riet Ferguson) ;  she  saying  that  the  child's 
mother  was  not  able  to  provide  for  it,  and 
that  her  other  daughters  were  not  willing 
it  should  remain  in  the  house;  and  the 
prisoner  stating  that  he  would  have  it  raised 
by  his  mother,  who  lived  some  six  or  eight 
miles  in  the  country.  The  child,  when  de- 
livered to  the  prisoner,  was  alive  and 
healthy,  and  had  on  at  the  time  a  flannel 
petticoat,  a  little  slip,  and  a  shirt  or  gown, 
and  was  wrapped  up  in  a  shawl. 

About  the  16th  of «  December  following, 
the  body  of  a  female  mulatto  child  was 
found  in  a  pond  of  water  in  the  southeastern 
portion  of  the  city,  in  the  neighborhood  of 
Grooding's  ship  yard,  and  near  the  bank  of 
the  Potomac  river.  This  child  was  in  the 
water,  with  nothing  on  it  but  a  shirt  and 
a  band  around  its  body.  The  physician 
who  made  the  post  mortem  examina- 
815  '  tion,  ^expressed  the  opinion  that  the 
child  so  found  was  born  alive,  and 
came  to  its  death  by  drowning.  He  also 
expressed  the  opinion  that  the  child  found 
was  between  one  and  six  days  old  at  the 
time  of  its  death ;  but  he  expressed  no  opin- 
ion, nor  was  there  any  evidence  in  the  case, 
as  to  how  long  the  child  so  found  had  been 
dead.  There  was  no  evidence  in  the  case, 
direct  or  circumstantial,  independent  of  the 
admissions  and  conduct  of  the  prisoner 
(which  we  shall  notice  presently),  to  prove 
that  the  child  so  found  was  the  same  child 
which  was  born  of  Harriet  Ferguson,  and 
delivered  to  the  prisoner  by  Martha  Fergu- 
son. There  is  an  entire  absence  of  the 
most  ordinary  proof  of  identification  by  the 
clothing  found  upon  the  dead  body.  Whether 
that  was  preserved,  and  any  effort  made  to 
identify  it,  does  not  appear  in  the  record. 
Indeed, taking  the  facts  proved  (independent 
of  the  conduct  and  admissions  of  the  pris- 
oner), they  rather  tend  to  show  that  it  was 
not  the  same  child.  The  child  delivered  to 
the  prisoner  is  described  as  a  bright  mulatto. 
It  must  have  been  at  three  days  old  almost 
white,  the  father  being  a  mulatto  and  the 
mother  white.  So  young  a  child,  of  such 
parents,  would  hardly  be  described  as  a 
mulatto.  Yet  this  is  the  description  given 
of  the  child  found  in  the  pond  near  the 
river — not  a  bright  mulatto,  as  the  child 
born  of  Harriet  Fergudon  was,  and  must 
have  been,  but  simply  a  mulatto.  The  child 
delivered  to  the  prisoner  was  dressed  differ- 
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ently  from  the  child  found  in  the  pond.  If 
part  of  the  clothing*  was  taken  off  it,  still 
there  were  two  articles  of  clothing  left  upon 
the  body.  Martha  Ferguson,  who  delivered 
the  living  child  to  the  prisoner,  described 
minutely  every  article  of  clothing  it  had 
on  its  person.  Why  was  she  not  called  by 
the  Commonwealth  to  identify  what  was 
.found  on  the  body  of  the  dead  child?  Again, 
no  proof  is  offered  to  show  how  long  the 
child  had  been  dead  which  was  found  in 
the  water.     Might  not  that  child  have 

816  been  dead   for   *  weeks  before   it  was 
found?    How  long  would  a  dead  body 

of  a  child  a  few  days  old  be  kept  in  a  per- 
fect state  of  preservation  in  the  month  of 
December,  in  the  open  air,  partly  covered 
with  water?  Three  days  or  three  weeks? 
There  is  no  medical  testimony  on  this  sub- 
ject ;  and  the  record  is  silent  as  to  the  state 
of  preservation  of  the  body  found.  B*or 
aught  the  record  shows,  the  child  found 
might  have  been  dead  before  the  other  was 
born.  The  Commonwealth  might  have 
shown,  and  ought  to  have  shown,  that  the 
body  found  had  been  killed  within  such  a 
recent  period  as  to  correspond  with  the  time 
of  the  death  of. the  child  charged  to  have 
been  murdered.  But  there  was  no  such 
proof:  and  we  are  constrained  to  say,  that 
independent  of  the  admissions  and  conduct 
of  the  accused,  there  is  not  a  particle  of 
evidence  tending  to  show  that  the  body 
found  was  the  body  of  the  infant  child 
alleged  to  have  been  murdered. 

Ivet  us  now  examine  the  facts  certified  in 
reference  to  the  confessions  of  the  accused. 
The  bill  of  exceptions,  setting  forth  the 
facts  proved,  concludes  in  these  words: 
**He  (the  accused)  admitted  that  the  child 
found  in  the  pond  of  water,  in  the  south- 
eastern portion  of  the  city,  was  the  child 
delivered  to  him  by  Mrs.  Ferguson,  only  in 
the  manner  hereinbefore  stated."  Thus  it 
is  evident  that  the  court  below  was  unwill- 
ing to  certify  as  a  fact  proved  in  the  case, 
that  the  prisoner  made  a  specific  and  un- 
qualified admission,  that  the  child  found 
in  the  pond  was  the  same  child  delivered  to 
him  by  Mrs.  Ferguson ;  but  added  the  words 
only  in  the  manner  hereinbefore  stated. 
We  must  therefore  look  to  the  evidence  of 
Mr.  Latham,  the  mayor  of  Alexandria,  as 
to  the  confessions  of  the  prisoner,  and 
draw  our  own  conclusions  from  it.  The 
mayor  states,  *  that  about  the  21st  December, 
Dr.  French,  who  was  a  physician  present  and 
officiating  at  the  delivery  of  the  child  born 
of  Harriet  Ferguson,  called  upon  him,  and 
told  him  of  the  delivery  of  the  child,  and 
gave    him   the   name  of  the  prisoner, 

817  who  had  *admitted  to  him  that  he  was 
the  father  of  the  child.     Mr.  Latham 

(the  mayor)  sent  for  the  prisoner.  He  soon 
came  into  his  office,  and  he,  the  mayor, 
then  told  him  he  knew  all  about  Mrs.  Fer- 
guson having  delivered  to  him  the  child  of 
Harriet  Ferguson,  and  asked  him  what  had 
become  of  it.  The  prisoner  said  he  had 
taken  tlie  child  to  his  mother's,  near  Mount 
Vernon,  and  that  a  woman  who  lived  with 
or    near  his   mother   was  nursing  it.     The 


mayor  then  told  the  prisoner  to  g-o  down 
next  morning  on  the  steamer  Arrow,  and 
return  on  the  same  boat,  and  to  produce  the 
child  or  his  mother  or  the  nurse  at  the 
mayor's  office  the  next  evening;  and  then 
dismissed  him.  The  next  evening  about  5 
o'clock  the  prisoner  walked  into  the  mayor's 
office.  He  was  taken  into  the  mayor's  pri- 
vate office,  and  the  door  locked.  The  mayor 
then  asked  him  for  the  child.  He  said  that 
he  could  not  bring  it — that  he  had  not  been 
to  his  mother's.  The  mayor  then  told  him 
he  was  afraid  the  child  found  near  Good- 
ing's ship-yard  was  the  one  he  had  got 
from  Mrs.  Ferguson,  and  asked  him  what 
in  the  name  of  Heaven  induced  him  to  do 
such  a  thing.  He  replied  he  did  not  know 
why  he  did  it ;  that  he  hardly  knew  what 
he  was  doing.  The  mayor,  having  heard 
from  Mrs.  Ferguson  how  the  child  was  clad 
when  she  gave  it  to  the  prisoner,  asked  him 
what  induced  him  to  take  the  clothing  off 
the  child  :  to  which  he  replied,  Mr.  Latham, 
do  you  think  I  would  strip  the  poor  little 
thing?  The  mayor  then  asked  him  where 
was  the  shawl  with  which  the  child  was 
wrapped  when  delivered  to  him  by  Mrs. 
Ferguson.  He  replied  that  it  was  in  the 
room  of  a  servant,  at  the  Mansion  House, 
under  the  bed ;  and  the  mayor  sent  for  it  and 
got  it,  and  it  was  identified  as  the  same 
shawl  which  was  wrapped  around  the  child 
which  was  delivered  to  the  prisoner. 

Certainly  these  admissions  must  produce 
a  strong  suspicion  against  the  accused;  but 
we  cannot  say,  as  the  court  below,  which 
heard  all  the  evidence,  could  not  say, 
818  *that  there  was  an  admission  on  the 
part  of  the  accused,  that  the  child 
found  was  the  child  of  Harriet  Ferguson, 
charged  in  the  indictment  with  having  been 
murdered.  In  the  absence  of  proof  that  the 
body  of  the  infant  found  was  the  same  as 
charged  in  the  indictment,  the  confessions 
of  the  prisoner  muat  be  distinct  and  spe- 
cific before  we  can  say,  that  upon  his  con- 
fession, the  corpus  delicti  is  made  out;  or 
in  other  words,  that  the  child  found  is  the 
same  which  was  bom  of  Harriet  Ferguson, 
charged  in  the  indictment  as  murdered  by 
the  prisoner.  His  reply  to  the  mayor's 
question.  What  in  the  name  of  Heaven  in- 
duced him  to  do  such  a  thing?  that  he  did 
not  know  why  he  did  it,  that  he  hardly 
kne^  what  he  was  doing,  was  not  construed 
by  the  court  below  into  an  admission  that 
he  had  murdered  the  child  delivered  to 
him,  or  that  the  child  found  was  the  same 
delivered  to  him.  His  reply  may  have  had 
reference  to  his  criminal  intercourse  with 
the  mother  of  the  child,  who  was  a  white 
woman  (he  being  a  negro  servant),  or  to 
the  fact  that  he  had  received  the  child  and 
delivered  it  to  the  woman  near  the  diagonal 
pump,  with  whom  he  said  he  left  it  for  a 
few  days  before  he  was  to  carry  it  to  his 
mother!  His  indignant  denial  to  the  mayor 
that  he  had  stripped  the  clothing  off  the 
child,  is  inconsistent  with  the  theory  that 
his  other  declaration  was  intended  as  a  con- 
fession that  the  child  was  the  same.  Cer- 
tain it  is,  that  there  is  doubt  as  to  what  he 
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meant  by  the  expression,  *^he  did  not  know 
why  he  did  it,  and  hardly  knew  what  he 
was  doing."  The  court  below  evidently 
had  grave  doubts  as  to  what  he  meant,  as 
appears  from  the  manner  in  which  it  cer- 
tifies the  facts  proved.  That  court  does  not 
certify  that  the  prisoner  admitted  that  the 
body  found  was  the  body  of  the  child 
charged  in  the  indictment  with  having  been 
murdered  by  the  prisoner. 

There  being  therefore  no  direct  proof  that 

the   body   found   was   the    infant  child  of 

Harriet   F^erguson,  if  his  confession  is  to 

be   relied  upon   as  evidence  to  prove 

819  that  fact,  it  ought  *to  be  certain  that 
what  he  said  was  intended  as  an  ad- 
mission that  the  body  found  was  the  same 
child  which  was  delivered  to  him.  The 
court  below  has  refused  to  certify  that  fact, 
and  we  cannot  say,  upon  the  evidence  cer- 
tified, that  it  was  admitted  by  the  prisoner. 
His  failure  to  produce  the  child  when  the 
opportunity  was  offered  him  by  the  mayor, 
was  certainly  a  strong  circumstance  against 
the  prisoner;  and  if  the  corpus  delicti  had 
been  established,  it  would  have  been  over- 
whelming evidence  of  his  guilt ;  but  in  the 
absence  of  proof  of  the  corpus  delicti, 
cannot  be  said  to  be  conclusive.  If  the 
Commonwealth  had  summoned  the  mother 
of  the  prisoner  to  whom  he  said  he  had  de- 
livered the  child,  and  she  had  failed  to  cor- 
roborate his  statement,  then  the  evidence 
would  have  been  conclusive  against  the 
prisoner ;  especially  if  the  death  of  the  child 
of  Harriet  Ferguson  had  been  proved.  But 
in  the  absence  of  proof  of  the  death  of  that 
child,  and  in  the  absence  of  proof  of  the 
identity  of  the  body  found  (either  direct  or 
circumstantial),  such  a  confession  as  the 
one  referred  to  cannot  be  taken  as  conclu- 
sive against  the  prisoner.  The  corpus 
delicti,  or  the  fact  thai  a  murder  has  been 
committed,  is  so  essential  to  ,  be  satisfac- 
torily proved,  that,  in  the  language  of  Mr. 
Greenleaf,  **  Without  this  proof  a  conviction 
would  not  be  warranted,  though  there  were 
evidence  of  conduct  of  the  prisoner  exhib- 
iting satisfactory  indications  of  guilt."  3 
Greenl.  Ev.  {  131. 

Whatever  may  be  the  circumstances  of 
strong  suspicion  against  the  accused,  it 
would  be  dangerous  to  the  last  degree,  to 
convict  a  person  of  a  capital  offence  unless 
the  party  charged  with  having  been  mur- 
dered is  proved  to  be  actually  dead,  either 
by  the  finding  and  identification  of  the 
body,  or  by  proof  of  such  criminal  violence 
as  would  likely  produce  death,  and  exerted 
in  such  manner  as  to  account  for  the  dis- 
appearance of  the  body.  3  Greenl.  {  30; 
Ruloff  V.  The  People,  18  New  York  R. 
179. 

820  *The  books  furnish  many  deplorable 
cases   of   the   conviction   of  innocent 

persons  from  the  want  of  sufficiently  certain 
proofs  of  "the  corpus  delicti.  A  great  Kng- 
lish  judge  said :  *  'I  would  never  convict  any 
man  of  murder  or  manslaughter  unless  the 
fact  were  proved  to  be  done,  of  at  least  the 


body  be  found  dead."  This  sentiment  of 
LK>rd  Hale  as  to  the  importance  of  extreme 
care  in  ascertaining  the  truth  of  every 
criminal  charge,  especially  where  life  is 
involved,  may  be  regarded  as  a  rule  of  law. 

This  is  a  general  rule,  subject  to  some 
qualification.  We  do  not  mean  to  say  that 
in  every  case  the  body  must  be  found,  for 
the  murderer  may  cast  his  victim  into  the 
sea,  or  consume  the  body  by  fire ;  but  we 
mean  to  say  that  the  fact  of  the  death  must 
be  established  by  clear  and  unequivocal 
proof,  either  by  direct  tetsimony  or  by  pre- 
sumptive evidence  of  the  most  cogent  and 
irresistible  kind.  The  fact  of  the  death  is 
the  fundamental  and  material  fact  to  be 
established  in  every  case  of  murder.  It 
should  be  shown  either  by  witnesses  who 
were  present  when  the  murderous  act  was 
done,  or  by  proof  of  the  body  having  been 
seen  dead,  or  by  proof  of  criminal  violence 
adequate  to  produce  death,  and  which  ac- 
counts for  the  disappearance  of  the  body. 
Until  this  is  shown  the  accused,  under  an 
indictment*  for  murder,  cannot  be  held 
guilty  merely  because  he  does  not  produce 
the  person  whom  he  is  charged  with  having 
murdered. 

In  the  case  of  Reg  v.  Hopkins,  8  Car. 
and  Payne  591,  a  case  very  similar  in  many 
respects  to  the  case  before  us,  where  upon 
an  indictment  against  the  prisoner  for  the 
murder  of  her  bastard  child,  it  appeared 
she  was  seen  with  the  child  in  her  arms, 
on  the  road  from  the  place  where  she  had 
been  at  service,  to  the  place  where  her 
father  lived,  about  six  in  the  evening,  and 
between  eight  and  nine  she  arrived  at  her 
father's  witljout  the  child,  and  the  body  of 
a'  child   was  found   in   a   tide-water,  near 

which  she  must  have  passed  in  her 
821      *road    to  her   father's,    but  the  body 

could  not  be  identified  as  that  of  the 
child  of  the  prisoner;  and  the  evidence 
rather  tended  to  show  that  it  was  not  the 
body  of  such  child ;  it  was  held  that  she 
was  entitled  to  be  acquitted;  and  with  re- 
spect to  the  child  which  was  really  her  childf 
it  was  held  that  the  prisoner  could  not  by 
law  be  called  upon,  either  to  account  for  it, 
or  say  where  it  was,  unless  there  were 
evidence  to  show  that  her  child  was  actually 
dead.  Many  similar  cases  might  be  cited, 
but  it  is  not  necessary  to  cite  authority  to 
show  that  in  every  case  of  homicide,  the 
fact  of  the  death  must  be  proved,  before  any 
party  can  be  convicted  of  the  killing.  It  is 
a  rule  adopted  in  the  interest  and  for  the 
protection  of  human  life  and  liberty,  and  a 
principle  that  lies  deep  in  the  foundations 
of  the  criminal  jurisprudence  of  every  civil- 
ised country. 

Tutius  semper  est  errare  in  acquietando 
quam  in  puniendo;  exparte  miserecordiae 
quam  exparte  justitiae,  is  the  wise  and  hu- 
mane maxim  of  the  criminal  law. 

We  are  of  opinion  that  the  judgment  of 
the  Corporation  court  ought  to  be  reversed. 

Judgment  reversed. 
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*Chahoon  v.  The  Commonwealth. 


November  Term.  1871.  Richmond. 

I.  StatutM— Court  Bqually  Divided— Judflrmento—Pfaial- 
Ity  of.*— A  point  in  a  cause  In  whlcb  the  Jndffes  of 
the  court  of  appeals  are  equally  divided,  stands 
affirmed  by  virtue  of  the  act.  Code,  ch.  309.  S  7.  p. 
841,  Sess.  Acts  186(HS7,  p.  987.  as  well  where  it  is  a 
rulinff  of  the  court  below  in  the  progress  of  the 
cause,  as  where  it  is  the  final' Judfirment  of  the 
court  in  the  case :  and  this  decision  is  final  and 
irreversible ;  and  cannot  be  changed  upon  a 
second  appeal  in  the  cause. 

a.  Coa«titutlon— Judlsdiction  of  Corporation  Courts- 
Polony  Cases. t—i  14,  article  6  of  the  constitution, 
which  provides  that  Corporation  courts  shall  have 
similar  Jurisdiction  which  may  be  iriven  by  law 
to  the  Circuit  courts  of  the  State,  was  not  intended 
to  restrict,  but  to  enlarg-e,  the  Jurisdiction  of  these 
courts,  and  to  elevate  them  to  the  ffrade  and  diff- 
nity  of  Circuit  courts.  And  it  was  competent, 
therefore,  for  the  Legislature  to  ffive  to  the  Cor- 
poration courts  Jurisdiction  to  try  cases  of  felony, 
thouffh  the  Jurisdiction  in  such  cases  was  taken 
away  from  the  Circuit  courts. 

a.  statute*— Corporation  Court  of  RlcliBoud.t— Under 
the  act  of  1600-87,  passed  April  S7,  1867,  to  revise 
and  amend  the  criminal  procedure,  the  Corpora- 
tion court  of  Richmond  was  authorized  to  empanel 
a  ffrand  Jury  on  the  2d  of  May  1870. 

4.  Constitution  — Corporation  Court  of  Richmond  — 
Term  of.|— { 14,  article  6  of  the  constitution,  which 

•Judfmonta— Finality  of.— For  the  rule  laid  down 
in  the  latter  part  of  the  first  head-note  of  the  princi- 
pal case  as  to  the  finality  of  Judgments,  see  the 
principal  case  cited  in  the  following  cases:  Bank  v. 
McVeiffh.  84  Va.  48,  8  S.  E.  Rep.  886;  Bank  of  Old  Dom. 
V.  McVeiffh.  99  Gratt  664.  and  nots\  Rosenbaum  v. 
Seddon,  94  Va.  679.  87  S.  E.  Rep.  425;  Holleran  v. 
Meisel,  91  Va.  148,  21  S.  E.  Rep.  668.  In  addition  to  the 
above,  see  collection  of  authorities  in  foot^noUxo 
Campbell  v.  Campbell,  22  Gratt  649. 

tConstltutlon— Jurisdiction  of  Corporation  Courts- 
Polony  Casea.— In  ^foot-note  to  Watson  v.  Blackstone, 
6  Va.  Law  Reff.  419,  it  is  said:  '*The  clause  in  section 
14  of  Article  VI  of  the  Virginia  Constitution,  delar- 
iuff  that  corporation  courts  shall  be  vested  with 
'similar  Jurisdiction  which  may  be  given  by  law  to 
the  circuit  courts,'  was  interpreted  in  a  learned 
opinion  by  Moncttrb.  P.,  inChahoon'sCase,  21  Gratt 
822.  as  not  requiring  the  Jurisdiction  of  these  two 
classes  of  courts  to  be  identical,  but  as  intended  'to 
elevate  the  corporation  and  hustings  courts  to  the 
ffrade  and  dignity  of  circuit  courts.'  " 

tStatutos  —  Corporation  Court  of  Richmond. —In 
Jordan  v.  Com..  25  Gratt  949,  the  court  said:  "In 
Chahoon's  Case.  21  Gratt  822.  this  court  held  that  the 
courts  provided  by  the  fourteenth  section  of  the 
sixth  article  of  the  constitution  (of  which  the  Hus- 
tings court  is  one)  are  continuations  and  successions 
of  the  Corporation  courts  then  in  existence.  Invested 
with  the  same  Jurisdiction  and  powers,  subject  to 
such  modifications  and  changes  as  were  made  by 
the  constitution,  or  might  be  made  by  acts  thereafter 
passed.  One  of  these  changes  is  that  the  Hustings 
court  has  been  deprived  of  the  greater  part  of  its 
civil  Jurisdiction.  Another  is  that  it  has  been 
clothed  with  exclusive,  original  Jurisdiction  in 
criminal  matters,  within  the  city  of  Richmond,  with 
exception  of  proceedings  against  convicts  in  the 
penitentiary." 

fConstitution— Corporation    Court  of    Richmond— 


directs  a  Corporation  court  to  he  held  as  otsi 
and  as  many  days  in  each  month  as  mv  ^ 
prescribed,  does  not  require  that  the  »tj 
term  shall  be  held  in  the  same  calendar  matrX 
and  under  the  act  of  April  7.  I8?D.  Arts  'i 
1889-70.  p.  44,  $  10,  which  fixes  the  terms  of  the  r«- 
poration  court  of  Richmond  to  commence  ac  :ks 
first  Monday,  and  continue  so  lone  as  the  Xs^izsn 
before  the  court  may  require,  the  court  ma?  c.o- 
tinue  its  session  from  the  first  Monday  !a  ooe 
month  until  the  first  Monday  in  the  neztBuc± 
And  a  grand  Jury  empaneled  on  the  Sd  da^  :f 
May  may  find  an  indictment  on  the  4th  d  Jiat. 
the  term  continuing  until  that  day. 
5.  Trial  of  Prisoner— Cfaarve  of  Valw  DIafHilis  4 
Court.— The  court  before  wWch  a  prtsoctf  a 
arraigned  for  trial.  If  qualified  Jurors  not  exezn 
from  serving  cannot  be  conveniently  foond  is:k 
county  or  corporation,  may  send  to  aooArr 
county  or  corporation  for  sacli  Jurors.  And  h 
acting  in  such  case  the  court  must  hare  a  ingt 
discretion. 
823  *^-  Sane— Conapiracy— Cnae  at  Bur.- J  S.  RSa< 
C  are  under  a  Joint  indictment  for  a  eass^' 
acy  to  defraud  the  estate  of  H.  and  each  of  ttex 
is  under  a  separate  indictment  for  forflBg  at  zi- 
tering  the  same  forged  note  of  H.  They  aee:  > 
gether  to  consult  about  their  def^ioe:  L.  Ac 
counsel  of  R  S.  G,  the  counsel  of  J  S.  beinrv-^ 
them.  On  the  trial  of  C,  B  S  is  called  hy  Che  Om- 
■monwealth  as  a  witness,  and  teatifies  as  to  a  ^ao- 
tion  he  put  to  C  and  C*s  answer  to  It  C  then  oA 
L  as  a  witness,  states  what  R  S  had  said,  and  hb 
L  what  answer  C  made  to  the  questioo.  L  aa^k 
considered  all  that  passed  at  that  meeting  « ci- 
der the  seal  of  professional  confidence,  and  dedtos 
to  answer  unless  released  by  R  S.  C  DOfe»  ue 
court  to  require  L  to  answer,  but  the  cixut  re- 
fuses.   Hkld: 

I.  Same — 5anie— Privllegad  ConsiMliathai. |  -  Ai 
that  L  heard  at  that  meeting  in  relatkn  !» tk 
subject  of  consultation  was  privileged, 
a.  5a«e— Samo— Sam©.— R  S  did  not  by  Ws  ritat 
evidence  of  what  passed  at  the  meeting,  t^ok 
L  from  his  obligation  to  be  silent  as  to  «te 
passed  there. 
3.  Same— Same— Same.— The  privilege  extended  3 
all  three  of  the  parties,  and  the  ouucBiefal 
was  necessary  to  authorise  L  to  give  tfee  ea- 
dence. 

This  was  a  continuation  of  the  case  ef 
George  Chahoon,  reported  20  Gratt  ^ 
When  the  case  went  back  to   the  Hnstb^ 


Term  of.— For  the  proposition  that  the  wort*  a 
section  14.  article  6  of  the  Constitation  of  Virf:aL 
**as  many  days  in  each  month  as  may  be  prcKntK 
by  law"  do  not  refer  to  the  calendar  aioaxk  a 
which  the  term  may  commence  but  to  the  rzir 
clal  month,  commencing  from  the  day  is  «e 
calendar  month,  and  continuine  to  the  day  ta:te 
next  calendar  month  fixed  by  law  for  tbe  oa 
mencementof  the  monthly  term  of  thecoBrt.9eet&e 
principal  case  cited  and  followed  in  Ctuveriw  ^ 
Com.,  81  Va.  790. 

See  4th  headnote  in  principal  case  reaSrBedii 
Sands'  Case.  21  Gratt  884. 

iPrtvliogod  Commonlcatioiis.— For  the  prapoA'^M 

that  communications  of  a  client  to  his  cMissel  vt 
privileged,  see  principal  case  cited  in  State  of  Vtf 
Virginia  v.  Douglass.  20  W.  Va.  780.  See  alsa  Pirtff 
V.  Carter.  4  Munf .  273. 
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court  of  Richmond,  the  prisoner  was  put  on 
his  trial  at  the  March  term  1871 ;  and  after 
a  trial  lasting  from  the  17th  to  the  24th  of 
the  month,  the  jury  could  not  agree  upon 
a  verdict,  and  on  the  28th,  with  the  consent 
of  the  prisoner,  they  were  discharged. 

At  the  June  term  of  the  court  the  cause 
was  again  called  for  trial;  and  of  the 
venire  men  summoned  to  try  the  prisoner, 
all  of  whom  but  one  were  present,  none  be- 
ing found  duly  qualified,  the  prisoner  moved 
the  court  to  award  a  tales  to  the  sergeant  of 
the  city  for  the  summons  of  a  sufficient 
number  of  jurors  from  the  city  to  make  up 
a  jury  for  the  trial  of  the  cause.  But  it 
appearing  to  the  satisfaction  of  the  court, 
by  evidence  adduced  and  heard,  that  qual- 
ified jurors  could  not  be  conveniently  found 
in  the  city,  two  writs  of  venire  facias 
were  issued  to  the  sergeant,  directing 
him  to  summon  thirty  jurors  from  the 
corporation    of  Fredericksburg,    and 

824  *twenty-five  from  the  city  of  Lynch- 
burg.   To  this  action  of  the  court  the 

prisoner  excepted.  And  thereupon  the 
prisoner  further  moved  the  court,  after  his 
previous  motion  had  been  overruled,  and 
after  the  decision  of  the  court  to  send  else- 
where for  a  jury  had  been  made,  for  a 
change  of  venue,  upon  the  proof  heard  upon 
the  previous  motion.  But  the  court  refused 
to  change  the  venue :  and  the  prisoner  ex- 
cepted. The  evidence  is  sufficiently  stated 
in  the  opinion  of  Judge  Moncure. 

In  the  progress  of  the  trial  the  prisoner 
excepted  to  a  ruling  of  the  court  refusing 
to  require  John  Lyon,  a  witness  introduced 
by  the  prisoner,  to  answer  a  question  put 
to  him.  Ivyon  refused  to  answer  the  ques- 
iton,  on  the  ground  that  it  required  of  him 
a  disclosure  of  a  confidential  communication. 
The  facts  are  fully  set  out  in  the  opinion 
of  Judge  Moncure. 

The  jury  found  the  prisoner  guilty  of  ut- 
tering the  forged  instrument,  knowing  it  to 
be  forged;  and  fixed  the  term  of  his  im- 
prisonment in  the  penitentiary  at  two  years ; 
and  the  court  sentenced  him  accordingly. 
And  the  prisoner  thereupon  applied  to  this 
court  for  a  writ  of  error;  which  was 
awarded. 

Wells  and  Crump,  for  the  prisoner. 

The  Attorney  General  and  George  D. 
Wise,  for  the  Commonwealth. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court. 

The  sixth  and  last  assignment  of  error  in 
this  case  is  the  first  which  will  be  disposed 
of,  viz :  *  *That  the  accused  should  have  been 
sent  to  an  examining  magistrate  before  be- 
ing placed  on  his  trial.'* 

This  is  the  same  question  which  was 
presented  by  the  first  bill  of  exceptions 
taken  by  the  accused  on  his  first  trial  in 
this  case,  and  this  court  being  equally  di- 
vided in  opinion  upon  it  when  the  case  was 
formerly  before  us,  the  judgment  of 
the   court   of   Hustings   thereon   was 

825  ^therefore  affirmed.     Chahoon's  Case, 


20  Gratt.  733,  788.  That  affirmance  was 
in  pursuance  of  the  Code,  p.  841,  {  7, 
ch.  209,  Acts  of  Assembly  1866-'67,  p.  937, 
which  requires  an  affirmance  *4n  those 
cases  where  the  voices  on  both  sides  are 
equal,"  and  which  applies  as  well  to  any 
ruling  of  the  court  below  in  the  progress  of 
the  cause  therein,  as  to  the  final  judgment 
of  the  said  court  in  the  case.  This  question 
having  thus  already  been  decided  by  this 
court,  the  decision  is  final  and  irreversible, 
and  could  not  be  changed  even  if  the  court 
were  now  disposed  to  change  it ;  as  is  not 
the  case. 

We  will  now  proceed  to  consider  the 
other  assignments  of  error,  in  the  or- 
der in  which  they  are  made.  In  regard 
to  the  first  three,  they  present  ques- 
tions which  properly  ought  to  have  been 
raised,  if  at  all,  before  pleading  to  the 
indictment,  but  which  are  now  raised 
for  the  first  time  in  this  court,  on  the  pres- 
ent writ  of  error,  unless  they  were  embraced 
in  the  motion  in  arrest  of  judgment  which 
was  made  in  the  court  below.  Without  de- 
ciding whether  or  not  it  be  now  too  late  to 
raise  these  questions,  and  conceding,  for 
the  purposes  of  this  case,  that  they  are  pre- 
sented in  due  time,  how  ought  they  to  be 
answered?    And, 

1st.  That  the  Hustings  court  of  the  city 
of  Richmond  had  no  jurisdiction  of  the  case. 

This  assignment  of  error  is  based  upon 
section  14  of  article  6  of  the  constitution, 
(Acts  of  Assembly  1869-*70,  p.  622,)  which 
declares  that,  **for  each  city  or  town  in  the 
State  containing  a  population  of  ^y^  thou- 
sand, shall  be  elected,  on  the  joint  vote  of 
the  two  houses  of  the  General  Assembly, 
one  city  judge,  who  shall  hold  a  Corpora- 
tion or  Hustings  court  of  said  city  or  town, 
as  often,  and  as  many  days  in  each  month, 
as  may  be  prescribed  by  law,  with  similar 
jurisdiction  which  may  be  given  by  law  to 
Circuit  courts  of  this  State,  and  shall  hold 
his  office  for  a  term  of  six  years,**  &c. 

It  is  argued  that  this  is  only  the  pro- 
826  vision  of  the  constitution  *which  pre- 
scribes the  jurisdiction  of  a  Corpora- 
tion or  Hustings  court ;  that  this  requires 
it  to  be  similar  to  that  which  may  be  given 
by  law  to  the  Circuit  courts ;  that  the  con- 
stitution does  not  prescribe  the  jurisdiction 
of  the  Circuit  courts,  but  declares  that  it 
**shall  be  regulated  by  law;"  Art.  6,  |  1; 
that  the  Circuit  courts  have  not  had,  since 
the  adoption  of  the  constitution,  any  juris- 
diction for  the  trial  of  felonies,  except  in  the 
single  case  of  election  by  the  accused 
(which  is  not  this  case),  and  that,  there- 
fore, the  Hustings  court  can  have  no  such 
jurisdiction. 

This  is  plausible,  but  we  think  not  a 
sound,  argument.  It  places  too  strict  and 
literal  a  construction  on  the  words,  **with 
similar  jurisdiction  which  may  be  given  by 
law  to  the  Circuit  courts  of  this  State.** 
We  think  the  constitution  ought  to  be  con- 
strued like  other  instruments;  that  is  rea- 
sonably, and  with  a  view  to  effectuate  the 
manifest  intention  of  the  framers  of  the  in- 
strument.    It  would  certainly  be  a  most  un- 
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reasonable  and  inconvenient  construction  of 
the  constitution,  to  say  that  it  gives  to  a  Cor- 
poration  or  Hustings  court  similar,  and  only 
similar  jurisdiction  to  that  which  may  be 
given  by  law  to  the  Circuit  courts.  Ac- 
cording to  that  construction,  such  court  was 
at  once  invested  by  the  constitution,  pro- 
prio  vigore,  with  similar  jurisdiction  to  that 
which  the  Circuit  courts  then  exercised,  and 
will  have,  ipso  facto,  and  eo  instanti,  sim- 
ilar jurisdiction  to  that  which  may,  at  any 
time  thereafter,  be  conferred  by  law  upon 
the  Circuit  courts.  Not  the  same  jurisdic- 
tion, but  similar  jurisdiction ;  and  as  simi- 
lis  non  est  idem,  we  would  have,  according 
to  this  construction,  in  every  case  of  juris- 
diction exercised  by  a  Corporation  or  Hus- 
tings court,  to  determine  whether  it  was 
similar  to  jurisdiction  given  by  law  to  the 
Circuit  courts.  It  is  unreasonable  to  sup- 
pose that  the  framers  of  the  constitution 
intended  so  great  an  absurdity. 

We  think  that  the  words  under  con- 
827      sideration:   "with   ^similar   jurisdic- 
tion which  may  be  given  by  law   to 
the  Circuit  courts,"  were  intended  to  be  an 
extension,  and  not  a  restriction  of  jurisdic- 
tion ;    to  elevate   the  Corporation   and   the 
Hustings  courts,    to  the  grade  and  dignity 
of   Circuit  courts;    and   not  to  take  away 
from  them  any  jurisdiction  which  they  then 
had,  nor  to  render  them  incapable  of  being 
invested   with  any   jurisdiction   which  the 
Legislature,  in  its  wisdom,  might  see  fit  to 
give   them.     According  to  the  judicial  sys- 
tem which  had  existed  under  former  consti- 
tutions, the  judicial  power  of  the  State  had 
been  entrusted  to  three  grades  of  courts ;  the 
Supreme  Court  of  Appeals,  the  Superior  or 
Circuit  courts,  and  the  County  or  Corpora- 
tion courts ;  a  modified  right  to  appeal  be- 
ing given  from  the  third  to  the  second,  and 
from  the    second  to  the  first  class  of  the 
courts,    in    that   order   of  gradation.     The 
framers  of  the  present  constitution  intended 
to  preserve  and  continue,  in  the  main,,  the 
same   judicial  system,  and  the  same  order 
of  gradation.     But  believing,  no  doubt,  that 
the  judges   of  the  Corporation   or  Hustings 
courts  would  generally  be  ^s  learned  in  the 
law    as  judges  of  the   Circuit  courts,    they 
therefore  raised   the  former  .  to  the  level  of 
the  latter  courts,    by  declaring   that    they 
should   have    similar    jurisdiction.      They 
thought   it   unnecessary   to   say    anything 
about  the  continuance   of   the  jurisdiction 
which  the  Corporation  or  Hustings  courts 
then    had,  and  which,    of  necessity,    they 
must   continue   to  have,   as  no  other  courts 
were  provided  to  receive  it.     They  intended 
that    the    Corporation    or   Husting   courts 
should  continue    to  bear  the   same  relation 
to  the  cities  and  towns  as  the  County  courts 
bore  to  the  counties,  and  that,   in   addition 
to  that,  the  Corporation  or  Hustings  courts 
should   have   similar  jurisdiction  with  the 
Circuit  courts;  in   other  words  be   of    the 
same  grade  with  the  Circuit  courts,  so  that 
an  appeal  would  lie  directly  from  the   Cor- 
poration or  Hustings  courts  to  the  Supreme 
Court  of  Appeals. 
That    this    is    the    true   construction    of 


828      the  constitution  *is  also  shown  by  the 
contemporaneous   exposition   of  it  by 
the  Ivegislature  which   assembled    immedi- 
ately  after  its  adoption,  and  organized    the 
departments  of  government  according  to  its. 
provisions.     The  7th  section  of  the   act  ap- 
proved April  2,   1870,   entitled   '*An   act  to 
prescribe  and  define  the  jurisdiction  of  the 
county  and  corporation  courts  of  the   Com- 
monwealth,   and   the   times   and   places  of 
holding     the    same,"    Acts   of   Ajssembly, 
1869-70,   p.   36,   provides  **that  the   several 
I  Corporation  courts  of  this  State  shall,  within 
their  respective  limits,  have  the  same  juris- 
diction   as     the    Circuit    courts;    and    the 
same  jurisdiction  as  County  courts  over  all 
offences  committed  within  their  limits ;  and 
such  other  jurisdiction  as  may  be  conferred 
upon  them  by  law :  provided  that    the    pro- 
visions  of   this  section   shall  not  apply  to 
the  courts  of  the  city  of  Richmond."     The 
4th   section   of   the   act   approved    April  7, 
1870,  entitled  "An  act  providing  for  courts 
for  the  city  of  Richmond,  and  defining  the 
jurisdiction  thereof,"  id.  p.  43,  provides  that 
*  *the  Hustings  court  of   the   city   of   Rich- 
mond shall  (except  as  hereinafter  provided; 
have  exclusive  original  jurisdiction  of   all 
presentments,     informations    and     indict- 
ments  for  offences  committed   within   the 
jurisdiction   aforesaid,    including  criminal 
causes  now   therein    pending."    And    the 
7th  section  of  the  same  act  provides,  that 
* 'appeals,  writs  of  error  and  writs  of  super- 
sedeas from  and  to  judgments,  decrees  and 
orders  of  the  said   Hustings  court,    and  the 
said   Chancery   court   of   the   city  of  Rich- 
.mond,  shall  be  taken  and  allowed  as  if  they 
were  from  or  to  those  of  the   Circuit  court 
or  a  circuit  judge."    Thus,   under  the  con- 
stitution and  under  these  acts,  the  Corpora- 
tion or   Hustings  courts  in  regard  to  crimes 
committed  within  their  respective  cities  or 
towns,  are  invested  with  all  the  jurisdiction 
with    which   both   the  County   and   Circuit 
courts  of  the  counties  are  invested,    in   re- 
gard to  crimes  committed  in  said   counties 
respectively.     In   Boswell's  case,  20  Gratt. 
860,    it   was   held  that  a   prisoner  in- 
829      dieted  in  a  Corporation  court  for  •mur- 
der, is  not  entitled  to  elect  to  be  tried 
in  the  Circuit  court ;  the  act  of  April  27, 
1867,  Sess  Acts,  1866-67,   p.    931,    being  al- 
tered in  this  respect  by   the  act  of  April  2, 
1870,    aforesaid.     And   that  case   and  cases 
of  Bird  and  Smith,    decided   at   this   term, 
all  proceed  upon  the  tacit  admission  of  the 
existence  of  the  jurisdiction,  which  is  now 
for  the  first  time  questioned.     If  such  juris- 
diction do  not  exist,  then  there   is  none   in 
any  court  for  the  trial  of  crimes  committed 
in  the  cities  and  towns  of  the  State. 

We  are  therefore  of  opinion  that  the  Hus- 
tings court  of  the  city  of  Richmond  had 
jurisdiction  over  the  case. 

2d.  The  next  assignment  of  error  is, 
''that  if  it  had  a  general  jurisdiction  in 
cases  of  felony,  it  had  no  authority  by  law 
to  impanel  a  grand  jury  at  the  time  the 
supposed  indictment  was  found  against 
him." 

Chapter  206  of   the   Code,    entitled    "Of 
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grand  juries,"  provided  for  the  summoning 
of  grand  juries  in  all  the  courts  of  criminal 
jurisdiction.  That  chapter,  among  others, 
was  revised  and  amended  by  an  act  passed 
April  27,  1867,  entitled  **An  act  to  revise 
and  amend  the  criminal  procedure."  Acts 
of  Assembly,  1866-67,  p.  925.  That  act  was 
in  force  when  the  present  constitution  was 
adopted,  and  when  the  act  of  April  7,  1870, 
was  passed,  providing  for  courts  for  the  city 
of  Richmond,  and  among  others  the  Hus- 
tings court.  Acts  of  Assembly,  1869-70,  p. 
42.  The  fourth  section  of  that  act  having, 
as  before  stated,  given  to  the  said  Hus- 
tings court  exclusive  original  jurisdiction  of 
all  presentments,  informations  and  indict- 
ments for  offences  committed  within  the 
jurisdiction  aforesaid ;  and  there  being  no 
other  law  then  in  existence  providing  for 
a  grand  jury  but  the  act  of  April  27,  1867, 
aforesaid,  it  follows  as  matter  of  necessity, 
that  that  act  should  apply  to  the  case.  How 
else  could  the  Hustings  court  exercise  the 
jurisdiction  expressly  and  exclusively  given 
to  it  by  the  fourth  section  of  the  act  of 
April  7,  1870,  as  aforesaid?  Is  it  not  a 
firmly  settled  canon  of  construction, 
830  that  whenever  *a  power  is  expressly 
given,  all  powers  necessary  to  its  exe- 
cution are  given  by  necessary  implication? 
But  here  the  act  of  April  27,  1867,  never  was 
repealed,  and  it  applies  in  express  terms  to 
the  Corporation  court  of  Richmond,  provid- 
ing for  a  grand  jury  at  the  term  of  said 
court  in  May  among  other  terms.  The 
courts  provided  for  by  the  fourteenth  sec- 
tion of  article  6  of  the  constitution,  are 
continuations  and  successions  of  corpora- 
tion courts  then  in  existence,  invested  with 
the  same  jurisdiction  and  powers,  subject 
to  such  modifications  and  changes  as  were 
made  by  the  constitution,  or  might  be 
made  by  any  act  thereafter  passed.  But  if 
there  were  any  doubt  upon  the  subject,  the 
first  and  fourth  sections  of  the  schedule  to 
the  constitution  would  continue  the  exist- 
ence of  the  grand  jury  law  until  otherwise 
provided. 

The  only  doubt,  if  any,  existing  in  this 
case,  arises  from  the  act  passed  May  18, 
1870,  entitled  **An  act  authorizing  Hus- 
tings court,  city  of  Richmond,  to  impanel  a 
grand  j  ury , ' '  Ac.  Acts  of  Assembly,  1869-70, 
p.  111.  That  act  makes  a  change  in  the 
terms  of  the  court  to  which  a  irrand  jury  is 
required  to  be  summoned,  and  was  neces- 
sary for  that  purpose.  But  the  most  that 
can  be  said  of  it  is,  that  it  is  a  cumulative 
law,  passed  from  abundant  caution,  and  not 
at  all  in  conflict  with  the  continued  exist- 
ence of  the  act  of  April  27,  1867,  except  so 
far  as  it  altered  the  same. 

We  are  therefore  of  opinion,  that  the 
Hustings  court  of  the  city  of  Richmond  had 
authority  by  law  to  impanel  a  grand  jury 
at  the  time  the  indictment  was  found 
against  the  accused,  to  wit :  on  the  4th  day 
of  June  1870,  and  also  at  the  time  the  grand 
jury  which  found  the  said  indictment  was 
sworn,  to  wit :  on  the  2d   day  of  May   1870. 

3d.  The  next  assignment  of  error  is,  "that 
the   said    supposed    indictment   was  found 


on  the  4th  day  of  June  1870,  at  a  period  when 
the  said  court  of  Hustings  had  no  authority 
to  hold  its  sessions." 

831  *The  question  presented  by  this  as- 
signment of  error,    depends  upon    the 

true  construction  of  section  14  ^f  article  6 
aforesaid,  which  directs  a  Corporation  or 
Hustings  court  to  be  held  **as  often,  and  as 
many  days  in  each  month,  as  may  be  pre- 
scribed by  law."  The  act  of  April  7,  1870, 
aforesaid.  Acts  of  Assembly  1869-70,  p.  44, 
2  10,  provides,  that  **  there  shall  be  a  term 
of  the  Hustings  court  of  the  city  of  Rich- 
mond for  each  month  in  the  year,  com- 
mencing on  the  first  Monday  in  the  month, 
and  continuing  so  long  as  the  business  be- 
fore the  court  may  require."  The  term  at 
which  the  indictment  in  this  case  purports 
to  have  been  found,  commenced  on  the  first 
Monday  in  May  1870,  and  the  indictment 
was  found  on  the  4th  day  of  June  1870 ; 
which  was,  it  seems,  the  Saturday  next  be- 
fore the  first  Monday  in  that  month.  It  is 
argued  that  the  term  commencing  in  May 
could  not  be  continued  into  June,  but  only 
for  as  many  days  in  May  **a8  may  be  pre- 
scribed by  law;". the  words  of  the  constitu- 
tion being,  **as  often  and  as  many  da3's  in 
each  month  as  may  be  prescribed. by  law." 
We  do  not  think  that  this  is  a  reasonable 
construction  of  the  constitution.  We  think 
its  framers  contemplated  that  there  should 
be  at  least  one  term  of  the  Corporation  or 
Hustings  court  in  each  month,  and  intended 
to  authorize  such  court  to  be  held  oftener 
than  once  in  a  month,  if  deemed  proper  by 
the  Legislature.  Corporation  courts,  like 
County  courts,  had  always  been  held  once 
a  month.  The  constitution  expressly  pro- 
vides that  County  courts  shall  be  held 
monthly,  and  there  is  no  reason  to  believe 
that  its  framers  intended  that  Corporation 
courts  might  be  held  less  frequently  than 
they  and  county  courts  had  always  been 
held  before,  and  than  county  courts  were 
expressly  required  to  be  held  thereafter.  It 
was  probably  supposed  that  the  police  busi- 
ness of  the  cities  and  towns,  or  some  of 
them,  might  require  that  their  corporation 
courts  should  sit  of tener  than  once  a  month, 
and,  therefore,  the  I/egislature  is  au- 

832  thorized   so   *to   provide,    if    deemed 
proper.     The  words,  **so  many   days 

in  each  month,"  seem  to  indicate  an  inten- 
tion that  there  should  be  at  least  one  term 
in  each  month.  No  doubt  it  was  contem- 
plated that,  generally,  if  not  in  all  cases,  the 
law  would  provide  thereafter  as  it  had  pro- 
vided theretofore^  for  monthly  sessions  of 
those  courts.  Accordingly,  the  act  of 
April  7,  1870,  providing  for  courts  for  the 
city  of  Richmond,  declares  that  there  shall 
be  a  term  of  the  Hustings  court  of  said 
city  for  each  month  in  the  year.  Acts  of 
Assembly  1869-'70,  p.  44,  {  10.  That  act 
also  declares  that  the  said  term  shall 
commence  on  the  first  Monday  in  the 
month,  and  continue  so  long  as  the 
business  before  the  court  may  require.  So 
that,  according  to  the  literal  terms  and 
obvious  meaning  of  that  act,  a  term  may 
continue  from  the  day  of  its  commencement. 
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on  the  first  Monday  in  a  month,  until  the 
first  Monday  in  the  next  succeeding  month, 
if  the  business  before  the  court  require  it. 
There  is  nothing  in  the  words,  **for  each 
month  in  the  year, '  *  which  requires  a  term 
commencing  on  the  first  Monday  in  May, 
to  continue  only  during  the  same  month  of 
May.  The  terra  for  the  month  of  May,  con- 
sistently with  the  words  and  obvious  mean- 
ing of  the  act,  may  continue  into  June,  and 
until  the  first  Monday  in  that  month,  if 
the  business  before  the  court  require  it. 
Nor  is  this  construction  inconsistent  with 
the  14th  section  of  the  6th  article  of  the 
constitution.  The  words,  ^'as  many  days 
in  each  month  as  may  be  prescribed  by 
law,'*  in  that  section,  do  not  refer  to  the 
calendar  month  in  which  a  term  may  com- 
mence, but  to  the  judicial  month,  commenc- 
ing from  the  day  in  one  calendar  month, 
and  continuing  to  the  day  in  the  next  cal- 
endar month,  fixed  by  law  for  the  commence- 
ment of  the  monthly  term  of  the  court. 
Suppose  the  day  fixed  by  law  for  the  com- 
mencement of  the  monthly  term  of  the  Hus- 
tings court  of  the  city  of  Richmond  were  the 
last  day  of  each  month,  instead  of  the 
833  first  Monday  in  the  month,  is  it  *pos- 
sible  that  the  framers  of  the  constitu- 
tion could  have  intended  that  in  such  a  case 
the  court  should  sit  !but  one  day?  Or  can 
it  be  supposed  they  intended  that  all  the 
Corporation  courts  of  the  State  should  com- 
mence early  in  each  month,  in  order  that 
there  may  be  time  enough,  during  that  cal- 
endar month,  to  transact  all  the  business 
before  the  court?    We  think  not. 

We  are,  therefore,  of  opinion  that  when 
the  indictment  was  found,  on  the  4th  day 
of  June  1870,  the  said  court  of  Hustings  had 
authority  to  hold  its  sessions. 

4th.  The  next  assignment  of  error  is, 
*^that  the  court  had  no  authority  to  send 
away,  out  of  its  jurisdiction,  for  a  jury,  the 
emergency  contemplated  by  the  statute  not 
having  arisen." 

This  assignment  of  error  is  founded  on 
the  first  of  the  only  two  bills  of  exceptions 
taken  in  the  court  below,  on  the  last  trial 
of  the  case.  The  law  under  which  the  court 
acted,  in  the  proceeding  here  complained  of, 
is  the  10th  section  of  chapter  208  of  the 
Code,  as  revised  and  amended  in  the  act 
passed  April  27,  1867,  entitled  **An  act  to 
revise  and  amend  the  criminal  procedure," 
Acts  of  Assembly,  1866-67,  p.  933,  which 
provides  that  ^4n  a  criminal  case,  if  quali- 
fied jurors  not  exempt  from  serving,  cannot 
be  conveniently  found  in  the  Qounty  or  cor- 
poration in  which  the  trial  is  to  be,  the 
court  may  cause  so  many  as  may  be  neces- 
sary of  such  jurors,  to  be  summoned  from 
any  other  county  or  corporation,  by  the 
sheriff  or  sergeant  thereof,  or  by  its  own 
officer."  In  the  exercise  of  the  power  con- 
ferred by  this  law,  the  court  of  trial  must 
of  necessity  have  a  great  deal  of  discretion, 
and  the  appellate  court,  in  revising  the 
judgment,  ought  not  to  reverse  it  for  error 
in  this  respect,  unless  it  be  plain  that  such 
discretion  has  been  improperly  used.  All 
the  facts  on  which  the  proceeding  here  com- 


plained of  was  founded   are  set   out   in  the 
bill  of  exceptions,  and  without  repeating  or 
commenting  specially  upon  them,  it  is  suf- 
ficient to   say  that  it  does  not  appear 

834  to   us   that   the   Hustings  *coart  was 
not  well  warranted  in  that  proceeding 

by  the  facts  aforesaid.  The  sergeant  of 
the  city,  N.  M.  Lee,  testified,  **that  cer- 
tainly a  jury  could  not  be  gotten  with  con- 
venience in  Richmond,  and  he  believed  it 
was  impossible;"  and  the  deputy  sergeant, 
Thomas  U.  Dudley,  testified,  '^I  have  been 
sergeant  and  deputy  sergeant  of  Richmond 
about  ten  years,  and  am  accustomed  to 
summoning  jurors.  It  would  be  inconven- 
ient to  get  a  competent  jury  in  this  case; 
and  I  think  it  would  be  impossible."  And 
both  of  them  gave  the  reasons  for  the  opin- 
ions they  expressed.  We  are  therefore  of 
opinion  that  the  Hustings  court  did  not  err 
in  sending  for  a  jury  to  the  corporations  of 
Fredericksburg  and  Lynchburg.  Worme- 
ley's  case,  10  Gratt.  658,  672-3. 

After  the  decision  of  the  court  to  send 
elsewhere  for  a  jury  had  been  made,  a  mo- 
tion was  made  by  the  accused  for  a  change 
of  venue ;  which  motion  was  overruled  by 
the  court;  and  he  excepted.  This  excep- 
tion is  embraced  in  the  same  bill  of  excep- 
tions taken  to  the  decision  just  referred  to. 
The  matter  of  it  is  not  a  subject  of  any  of 
the  assignments  of  error,  and  it  is  sufficient 
to  say  in.  regard  to  it,  that  we  think  there 
is  no  error  in  the  judgment  of  the  court  t>e- 
low  in  that  respect.  See  Wormeley's  case, 
supra. 

5th.  The  next  and  last  assignment  of 
error  to  be  noticed  is,  **that  the  testimony 
of  John  Lyon,  as  rebutting  evidence  to  the 
testimony  of  R.  S.  Sanxay,  was  improperly 
excluded. '  * 

This  assignment  of  error  is*  based  on  the 
second  and  only  remaining  bill  of  excep- 
tions take  in  the  court  below  on  the  last 
trial  of  the  case ;  and  as  it  was  the  one 
chiefly  relied  on  by  the  learned  counsel  of 
the  accused,  in  their  argument  in  this 
court ;  and  is  the  only  one  about  which  we 
have  had  any  doubt  or  difficulty ;  it  seems 
to  be  proper  to  repeat,  substantially,  the 
facts  as  set  out  in  the  bill  of  exceptions, 
which  is  short,  and  contains  no  superfluous 
matter.      **  After   the  Commonwealth 

835  *had  introduced  testimony  tending  to 

show  that  the  paper  alleged  to  have 
been  forged,  set  out  in  the  indictment,  had 
been  knowingly  uttered  and  employed  as 
true  by  the  accused,  and  that  tne  said  paper 
had  been  sued  upon  in  the  County  court  by 
the  accused,  and  that  a  bill  in  chancery 
had  been  filed  by  him  in  the  Circuit  court 
of  Henrico  upon  the  judgment  obtained  in 
the  County  court,  to  charge  the  real  estate 
of  Solomon  Haunstein,  and  a  decree  ob- 
tained in  that  court  for  the  sale  of  the  said 
real  estate,  and  the  application  of  the  pro- 
ceeds thereof  by  the  commissioner,  R.  D. 
Sanxay,  to  the  payment  of  the  said  judg- 
ment ;  and  after  a  receipt  in  the  following 
words :  ^Received  of  R.  D.  Sanxay,  special 
commissioner,  the  sum  of  forty-nine  hun- 
dred and  ninety-six  dollars  and  ninety-four 


1040 


21  GRATT. 


Chahoon  V,  Thb  Commonwbai«th. 


836,  837,  838 


cents,  in  part  satisfaction  and  discharge  of  ' 
the  judgment  obtained  in  Henrico  County  I 
court,  at  March  term  1867,  in  favor  of  Wm.  . 
Gleason,  assignee  of  John  W.  Thompson,  : 
against  Richard  D.  Sanxay,  curator  of  the 
estate  of  Solomon  Haunstein,  dec'd.  Geo. 
Chahoon,  attorney  for  Wm.  Gleason,  as- 
signee of  Jno.  W.  Thompson ;'  had  been 
introduced  in  evidence  by  the  Common- 
wealth, as  the  receipt  given  by  the  accused, 
as  counsel,  to  said  commissioner,  the  Com- 
monwealth then  called  R.  S.  Sanxay,  a  son 
of  said  commissioner,  who  testified  that  the 
accused,  in  the  office  of  J.  H.  Sands,  where 
he  and  the  witness  and  Sands  (all  of  whom 
were  then  under  a  joint  indictment  for  con- 
spiracy to  defraud  the  estate  of  Haunstein, 
and  were  also  then  under  several  indict- 
ments for  the  forging  and  uttering  of 
said  paper  named  in  the  indictment  in  this 
case)  had  met  with  their  counsel  for  con- 
ference in  said  cases,  except  the  counsel  for 
the  accused,  who  was  absent;  John  M. 
Gregory,  Bsq.,  being  present,  representing 
Sands,  and  John  Lyon,  Esq.,  present,  rep- 
resenting Sanxay ;  that  in  that  conference, 
the  accused  had  been  asked  by  him 
(Sanxay)  whether  he  intended  to  deny  that 
he  had  received  the  money  receipted 
836  for  in  *the  receipt  given  to  said  com- 
missioner (hereinbefore  set  out),  and 
that  the  accused  replied  that  he  had  not, 
and  would  not  deny  it.  Whereupon  the  ac- 
cused introduced  the  said  John  Lyon,  Esq., 
and  informed  him  of  the  testimony  of  said 
Sanxay,  and  proposed  to  examine  him 
touching  the  statements  testified  to  by  the 
said  R.  S.  Sanxa3'  for  the  Commonwealth, 
and  asked  said  Lyon  what  response  the  ac- 
cused gave  to  the  question  of  said  Sanxay, 
and  whether  he  did  not  make  a  reply  differ- 
ent from  that  testified  to  by  said  Sanxay. 
Whereupon  the  said  Lyon,  insisting  that 
the  knowledge  and  facts  coming  to  him  in 
said  conference,  and  the  reply  to  said  ques- 
tion, came  in  the  interview  aforesaid,  while 
he  represented  Sanxay  as  counsel,  and  that 
he  considered  all  that  passed  there  as  pass- 
ing under  the  seal  of  professional  confidence, 
and  that  he  claimed  the  privilege  of  counsel, 
and  declined  to  answer  the  said  question, 
unless  released  from  his  obligation  by  said 
Sanxay.  Whereupon  the  accused  asked  that 
the  court  would  require  the  said  Lyon  to 
answer  said  question."  But  the  court  re- 
fused to  do  so. 

There  is  no  rule  of  law  better  settled  than 
**that  a  counsel,  solicitor  or  attorney  shall 
not  be  permitted  to  divulge  any  matter  which 
has  been  communicated  to  him  in  profes- 
sional confidence."  In  these  words  is  the 
rule  laid  down  in  2  Starkie  on  Evidence, 
page  395;  and  that  excellent  law  writer 
further  says:  **This  is  the  privilege  of  the 
client,  and  is  founded  on  the  policy  of  the 
law,  which  will  not  permit  a  person  to  be- 
tray a  secret  which  the  law  has  entrusted  to 
him."  **With  respect  to  such  communica- 
tions, the  mouth  of  the  witness  is  forever 
sealed,  and  he  cannot  reveal  them  at  any 
time,  or  in  any  proceeding,  although  the 
client  be  no  party   to  it,    however   improb- 


able it  may  be  under  the  circumstances, 
that  any  injury  can  result  to  him  from  the 
disclosure,  and  although  the  relation  of  at- 
torney and  client  has  ceased  by  the  dis- 
missal of  the  attorney. ' '    To  the  same 

837  *efifect    is    the   rule    laid   down    in   1 
Phillips   on   Evidence,    106  and  seq., 

and  1  Greenleaf  on  Evidence,  {  237  and  seq. 
The  decisions  to  be  found  on  the  subject, 
both  in  the  English  and  American  reports, 
are  almost  countless  in  number ;  though  it 
is  somewhat  remarkable,  that  there  has 
been  scarcely  a  case  in  this  court  in  which 
the  subject  has  ever  been  referred  to.  But 
it  does  not  at  all  follow,  that  the  rule,  thus 
firmly  established  elsewhere,  has  not  also 
prevailed  in  this  State.  On  the  contrary, 
we  believe  it  has  been  always  accepted  and 
acted  on  here.  Learned  judges  in  England, 
have  differed  as  to  the'  wisdom  and  policy 
of  the  rule,  and  also  as  to  the  apparent  ex- 
ceptions to  it,  but  not  at  all  as  to  its  exist- 
ence. Perhaps  no  judge  has  laid  down  the 
rule,  and  apparent  exceptions  to  it,  more 
fully  or  luminously  than  has  Lord  Broug- 
ham, in  two  cases,  Bolton  v.  Corporation 
of  Liverpool,  1  Mylne  and  Keen  88;  and 
Greenough  v.  Gaskell,  Id.  98,  (6  Coud.  Eng. 
Ch.  R.  pp.  511  and  516,)  and  especially  the 
latter  case,  in  which  most  of  the  main  cases 
then  existing,  to  wit:  in  1833,  were  cited 
and  commented  upon.  That  case  was 
argued  by  counsel  of  the  greatest  distinc- 
tion, among  whom  was  Sir  Edward  Sugden, 
Mr.  Pepya,  afterwards  Lord  Cottenham,  and 
Mr.  Spence,  the  great  equity  law  writer.  It 
was  decided  by  a  judge  of  distinguished 
ability,  who,  though  perhaps  not  so  learned 
a  lawyer  as  some  others  who  have  graced 
the  profession  in  England,  yet,  when  he 
applied  his  great  mind  to  any  subject,  as 
he  did  to  the  subject  of  that  case,  was  sure 
to  illustrate  and  adorn  it.  We  are  told,  too, 
that  in  that  decision  he  was  assisted  by 
consultation  with  Lord  Lyndhurst,  Tindal, 
C.  J.,  and  Parke,  J.,  4  Bam.  &  Ad.  876, 
than  whom  Enlgand  can  boast  of  no  greater 
judges ;  and  the  case  has  been  since  referred 
to  and  relied  on  as  settling  the  law  on  this 
subject.  2  Mees.  &  Welsh.  100 ;  15  Jur.  1117 ; 
16  Jur.  30,  41-43,  part  2d.  We  may  there- 
fore safely  and  fairly  accept  that  case  as  a 
sound  exposition  of  the  rule,  and  the 

838  reason  of  it.  *"To  force  from  the 
party  himself,"  says  the  lord  chancel- 
lor in  the  case,  **the  production  of  commu- 
nications made  by  him  to  professional 
men,  seems  inconsistent  with  the  possibil- 
ity of  an  ignorant  man  safely  resorting  to 
professional  advice,  and  can  only  be  justi- 
fied, if  the  authority  of  decided  cases  war- 
rants it.  But  no  authority  sanctions  the 
much  wilder  violation  of  professional  con- 
fidence, and  in  circumstances  wholly  differ- 
ent, which  would  be  involved  in  compelling 
counsel,  or   attorneyp,  or  solicitors,   to  dis- 

i  close  matters  committed  to  them  in  their 
I  professional  capacity,  and  which,  but  for 
,  their  employment  as  professional  men,  they 
\  would  not  have  become  possessed  of."  **If, 
I  touching  matters  that  come  within  the  or- 
I  dinary  scope   of  professional  employment, 
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the  J  receive  a  communication  in  their 
professional  capacity,  either  from  a  client  or 
on  his  account,  and  for  his  benefit  in  the 
transaction  of  his  business,  or,  which 
amounts  to  the  same  thing*,  if  they  commit 
to  paper,  in  the  course  of  their  employment 
on  his  behalf,  matters  which  they  know 
only  through  their  professional  relation  to 
the  client,  they  are  not  only  justified  in 
withholding  such  matters,  but  bound  to 
withhold  them,  and  will  not  be  compelled 
to  disclose  the  information,  or  produce  the 
papers,  in  any  court  of  law  or  equity,  either 
as  party  or  as  witness.'*  The  foundation 
of  the  rule  *4s  out  of  regard  to  the  interests 
of  justice,  which  cannot  go  on  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  courts,  and  in  those  matters 
affecting*  rights  and  obligations,  which  form 
the  subject  of  all  judicial  proceedings.  If 
the  privilege  did  not  exist  at  all,  every  one 
would  be  thrown  upon  his  own  legal  re- 
sources ;  deprived  of  all  professional  assist- 
ance, a  man  would  not  venture  to  consult 
any  skilful  person,  or  would  only  dare  to 
tell  his  counsel  half  his  case. ' '  The  learned 
chancellor  then  proceeds  to  state  the  appar- 
ent exceptions  to  the  rule  (none  of  which 
apply  to  this  case),  and  thus  continues: 
*  *In  all  such  cases,  it  is  plain  that  the 
839  ^attorney  is  not  called  upon  to  disclose 
matters  which  he  can  be  said  to  have 
learned  by  communication  with  this  client 
or  on  his  client's  behalf,  matters  which  were 
so  committed  to  him  in  his  capacity  of  at- 
torney, and  matters  which,  in  that  capacity 
alone,  he  had  come  to  know."  He  then 
adverts  to  the  cases  which  support  the  rule, 
and  those  which  come  under  the  apparent 
exceptions  thereto ;  but  it  is  unnecessary  to 
notice  them  here,  or  to  make  any  further 
extracts  from  his  opinion,  so  much  of  which 
has  already  been  set  forth  as  showing  more 
clearly  than  can  be  found  elsewhere,  the 
true  exposition  of  the  rule  in  question. 

And  now  let  us  see  whether  and  how  far 
that  rule  applies  to  this  case.  When  the 
communication  sought  to  be  introduced  as 
evidence  was  made,  Chahoon,  Sands,  and 
Sanxay  were  all  under  a  joint  indictment 
for  conspiracy  to  defraud  the  estate  of 
Haunstein,  and  also  under  several  indict- 
ments for  the  forginir  and  uttering  of  a 
paper  named  in  the  indictment  in  this  case. 
Under  such  circumstances,  it  was  natural 
and  reasonable,  if  not  necessary,  that  these 
parties,  thus  charged  with  the  same  crimes, 
should  meet  together  in  consultation  with 
their  counsel,  communicate  to  the  latter  all 
that  mig-ht  be  deemed  proper  for  them  to 
know,  and  to  make  all  necessary  arrange- 
ments for  the  defence.  Accordingly,  such 
a  meeting  and  consultation  were  had  in  the 
ofiice  of  Sands,  one  of  the  accused.  There 
were  present  at  that  meeting-  all  three  of 
the  accused,  Chahoon,  Sands  and  Sanxay ; 
and  John  M.  Gregory,  counsel  representing- 
Sands,  and  John  Lyon,  counsel  represent- 
ing Sanxay.  The  counsel  of  Chahoon  was 
absent.  It  does  not  appear  that  any  other 
person  was  present  on  the  occasion  than 
those  above  named,  and  it  may  well  be  in- 


!  ferred   that   there   was   not.     Now  nothing 
i  can  be  more  certain   than   that,    according 
to  all  the  authorities  on  the   subject,  what- 
ever either  of  the  counsel  present  heard,  or 
saw,  on  the  said  occasion,  concerning 

840  the  matter  of  the  said  'charge,  was  a 
privileged  communication,  within  the 

meaning  of  the  rule.  Nothing  can  be  more 
certain  than  that  if  John  M.  Gregory  or 
John  Lyon  had  been  put  upon  the  witness 
stand  by  the  Commonwealth,  and  called  on 
to  testi^  as  to  any  thing  said  or  done  at 
that  consultation,  in  regard  to  the  subject 
matter  of  the  charge,  he  would  not  have 
been  compelled,  or  even  allowed  by  the  court 
to  give  such  testimony,  at  least  without  the 
consent  of  his  client.  This  proposition  will 
hardly,  and  certainly  cannot  successfully,  be 
denied.  Then,  if  Lyon  had  been  put  upon 
the  stand  by  the  Commonwealth  instead  of 
by  Chahoon,  and  asked  what  reply  Chahoon 
gave  to  a  question  put  to  him  by  Sanxay  on 
the  occasion  aforesaid,  and  if  Lyon  had 
insisted,  as  he  did,  "that  the  knowledge  and 
facts  coming  to  him  in  said  conference,  and 
the  reply  to  said  question  came  in  the  inter- 
view aforesaid,  while  he  represented  Sanxay 
as  counsel,  and  that  he  considered  all  that 
passed  there  as  passing  under  the  seal  of 
professional  confidence,  and  that  he  claimed 
the  privilege  of  counsel,  and  declined  to 
answer  the  said  question,  unless  released 
from  his  obligation  by  said  Sanxay,"  it  is 
perfectly  certain  that  he  would  not  have 
been  compelled,  or  even  allowed,  to  make 
such  disclosure,  without  such  a  release. 

How  does  the  case  differ  when  Lyon  is 
put  upon  the  stand  by  Chahoon,  instead  of 
the  Commonwealth,  and  asked,  **what  re- 
sponse the  accused  gave  to  the  question  of 
said  Sanxay,  and  whether  he  did  not  make 
a  reply  different  from  that  testified  to  by 
said  Sanxay?" 

The  only  ground  for  any  such  difference 
must  consist  in  the  view,  that  the  privilege 
in  question  is  that  of  the  client  not  the 
counsel,  and  may  therefore  be  released  by 
the  client;  that  Lyon  was  the  counsel  of 
Sanxay  only  in  this  matter;  and  that  San- 
xay released  the  privilege,  by  himself  testi- 
fying that  in  the  conference  aforesaid, 
'Hhat  accused  had  been  asked  by  him 
(Sanxay)  whether  he  intended  to  deny 

841  that  he  had  received   the   money  •re- 
ceipted for  in    the    receipt   given    to 

said  commissioner,  and  the  accused  replied 
that  he  had  not  and  would  not  deny  it." 

Undoubtedly  the  privilege  in  question  is 
that  of  the  client,  and  not  the  counsel,  and 
the  client  may  therefore  release  it.  And  the 
only  question  is,  was  the  privilege  released 
by  the  client  in  this  case? 

This  question  depends  upon  two  others: 
f^irst,  could  Sanxay  be  regarded  as  the  only 
client  of  Lyon,  within  the  meaning  of  the 
rule^  and  under  the  circumstances  of  this 
case ;  and,  secondly,  did  Sanxay  release  the 
privilege  by  giving  testimony  as  afore- 
said? 

And  first,  could  Sanxay  be  regarded  as 
the  only  client  of  Lyon,  within   the   mean- 
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ing  of  the  rule,  and  under  the  circumstances 
of  the  case? 

A  man  may  be  the  counsel  of  two  or  more 
parties,  concerning  the  same  subject  mat- 
ter, and  in  all  such  cases  confidential  com- 
munications made  to  him  by  one  or  all  of 
such  parties,  jointly  or  severally,  in  refer- 
ence to  such  matter,  are  privileged,  and  the 
privilege  can  only  be  released  by  consent 
of  all  the  parties ;  the  privilege  being  that 
of  each  and  all  of  them.  If  all  of  the  par- 
ties in  this  case,  Chahoon,  Sands  and  San- 
xay,  had  employed  Lyon  as  their  counsel, 
there  can  be  no  doubt  but  that  the  privilege 
could  not  have  been  released  by  the  consent 
of  less  than  all.  And  can  it  make  any  dif- 
ference in  this  case,  that  he  was  employed 
as  counsel  alone  by  Sanxay?  The  parties 
were  jointly  indicted  for  a  conspiracy  to 
commit  a  particular  crime,  and  severally 
indicted  for  forging  and  uttering  the  same 
paper.  They  might  have  employed  the 
same  counsel,  or  they  might  have  employed 
different  counsel  as  they  did.  But  whether 
they  did  the  one  thing  or  the  other,  the  effect 
is  the  same,  as  to  their  right  of  communica- 
tion to  each  and  all  of  the  counsel,  and  as  to 
the  privilege  of  such  communication.  They 
had  the  same  defence  to  make,  the  act  of 
one  in  furtherance  of  the  conspiracy, 
842  being  *the  act  of  all,  and  the  counsel 
of  each  was  in  effect  the  counsel  of 
all,  though,  for  purposes  of  convenience, 
he  was  employed  and  paid  by  his  respective 
client.  They  had  a  right,  all  the  accused 
and  their  counsel,  to  consult  together  about* 
the  case  and  the  defence,  and  it  follows  as 
a  necessary  consequence,  that  all  the  infor- 
mation, derived  by  any  of  the  counsel  from 
such  consultation,  is  privileged,  and  the 
privilege  belongs  to  each  and  all  of  the 
clients,  and  cannot  be  released  without 
the  consent  of  all  of  them.  Otherwise 
what  would  such  right  of  consultation  be 
worth? 

Then  Sanxay  would  have  had  no  right 
to  release  the  privilege,  even  if  he  had  in- 
tended to  do  so,  without  the  consent  of 
Sands,  and  it  is  not  pretended  that  Sands 
gave  any  such  consent,  ancf  it  is  very  cer- 
tain that  he  did  not. 

But  Sanxay,  certainly,  never,  expressly, 
gave  such  consent,  and  did  not  intend  to  do 
so.  On  the  contrary  he,  in  effect,  refused  to 
do  so.  Lyon  considered  all  that  passed  at 
the  meeting,  as  passing  under  the  seal  of 
professional  confidence,  claimed  the  privi- 
lege of  counsel,  and  declined  to  answer  the 
question  propounded  to  him  by  the  accused, 
unless  released  from  his  obligation  by  said 
Sanxay.  And  Sanxay  did  not  give  such 
release. 

Secondly.  Did  Sanxay  release  the  privi- 
lege by  giving  testimony  as  aforesaid?  If 
he  did,  the  release  was  by  implication  only ; 
and  we  would  have  a  singular  instance  of 
an  implication  in  the  face  of  express  evi- 
dence of  a  contrary  intention.  But  his 
merely  giving  testimony  as  aforesaid,  would 
not  have  operated  as  such  a  release  by  im- 
plication, even  without  any  evidence  of  a 
contrary  intention.     It  does  not  appear  that 


he  was  a  voluntary  witness;  on  the  con^ 
trary  it  appears  that  he  was  called  by  the 
Commonwealth.  It  is,  perhaps,  not  even 
yet  a  settled  question,  whether  he  had  a 
right  to  refuse  to  give  testimony,  in  such 
a  case. 
Admitting  that  he  had;  still  he  may  not 
have    been,    and    probably   was   not, 

843  aware    of  *his    right,    but    supposed 
that  he  was  bound  to  give  testimony. 

An  intention  to  release  the  privilege  ought  to 
be  expressed ;  or,  if  implied,  the  implication 
ought  to  be  plain.  The  accused  cannot 
complain  that  Sanxay  was  allowed  to  give 
testimony  and  Lyon  not.  Lyon  found  his 
way  into  that  meeting,  only  under  the  seal 
of  professional  confidence.  It  was  the  in- 
terest of  the  accused,  as  well  as  that  of  his 
associates  in  the  charge,  that  he,  Lyon, 
should  enter  only  in  that  way.  As  to  giv- 
ing testimony  of  what  transpired  there,  he 
is  to  be  considered  as  having  been  absent 
on  the  occasion.  Suppose  he  had  been  ab- 
sent, and  no  counsel  of  any  of  the  parties 
had  been  present;  would  the  accused  have 
been  any  worse  off  than  he  now  is? 
Could  he  have  then  complained  that  Sanxay 
was  allowed  to  give  testimony  of  what  oc- 
curred when  there  was  no  person  present  to 
contradict  him?     , 

We  see  nothing  in  any  of  the  cases  re- 
ferred to  by  the  counsel  of  the  plaintiff  in 
error,  which  is  at  all  in  conflict  with  the 
views  we  have  expressed,  and  we  will  not 
prolong  this  opinion  by  reviewing  them. 
The  rule  stands  unchallenged  by  any  of 
them,  that  confidential  communications 
from  client  to  counsel,  during  the  existence 
of  this  relationship,  and  about  a  profes- 
sional matter,  are  privileged;  and  the  most 
that  any  of  those  cases  can  show  is,  what 
Lord  Brougham  calls  an  apparent,  not  a 
real,  exception  to  the  rule ;  that  is,  that  in 
that  case,  the  relationship  between  counsel 
and  client  did  not  exist,  or  the  communica- 
tion was  not  confidential,  or  was  not  about 
a  professional  matter;  none  of  which  cate- 
gories can  be  predicated  of  this  case. 

We  are  therefore  of  opinion  that  the  testi- 
mony of  John  Lyon,  as  rebutting  evidence 
to  the  testimony  of  R.  S.  Sanxay,  was  not 
improperly  excluded. 

But  suppose  the  testimony  of  Lyon  was 

admissible,  was  the   accused  prejudiced  by 

its    exclusion?    We     think   not.     If    L3'on 

had    testified   that    the    accused    an- 

844  swered  *Sanxay's  question  as  Sanxay 
says  he  did,  then  the  testimony  would 

only  have  been  confirmatory  of  Sanxay 's, 
and  of  course  would  have  done  the  accused 
no  good.  If,  on  the  other  hand,  Lyon  had 
testified  that  the  accused  answered  the  ques- 
tion differently,  and  denied  that  he  had 
received  the  money  according  to  the  terms 
of  his  receipt  to  the  commissioner,  we  can 
very  well  see  how  that  answer  might  have 
prejudiced  Sands  and  Sanxay,  but  we  can- 
not see  how  it  possibly  could  have  benefited 
the  accused.  On  the  contrary,  we  think  it 
would  have  prejudiced  him  also,  by  show- 
ing that  the  transaction  was  not  real,  as  his 
receipt  represented  it   to  be,    but  fictitious 
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and  false,  and  an  imposition  upon  the  court. 
The  actual  receipt  of  the  money  was  not  a 
necessary  ingredient  of  the  offence,  and  no 
more  such  an  ingredient  (if  so  much)  than 
the  feigned  and  fictitious  receipt  of  it. 
Then,  In  that  view,  ought  this  court  to  re- 
verse this  judgment  on  that  ground,  and 
remand  the  case  for  a  new  trial,  when  there 
have  already  been  three  trials  of  it,  and 
when  the  accused  has  been  twice  convicted 
by  the  verdict  of  a  jury?  If  it  appeared  that 
an  error  was  committed  by  the  court  below 
which  may  have  prejudiced  the  accused, 
then  he  is  entitled  to  a  reversal  of  the 
judgment,  however  often  he  may  have  been 
tried,  and  whatever  amount  of  trouble  and 
expense  his  repeated  trials  may  have  oc- 
casioned. But  if  it  be  manifest  that,  even 
supposing  the  court  below  to  have  erred, 
yet  the  accused  has  not  been  prejudiced, 
we  think  the  Commonwealth  ought  not  to 
be  further  burdened  and  the  public  longer 
wearied  by  this  prosecution,  but  that  it 
ought  now  to  be  ended.  We  are  told  that 
the  last  jury  which  tried  the  case,  though 
they  found  the  accused  guilty,  yet  fixed  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  the  lowest  period  which  the  law  au- 
thorized, and  ^^recommended  him  to  the 
merc3'  of  the  governor  for  executive  clem- 
ency, ' '  in  the  exercise  of  the  constitutional 
power  of  pardon.    It  will  be  for  the  governor 

to  act  upon  that  recommendation 
845      ^according    to  his   sense  of  duty.     It 

was  not  intended  to  have,  and  cannot 
have,  any  effect  upon  us.  It  is  our  duty  to 
decide  the  case  according  to  law,  and  we 
have  endeavored  to  do  so. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment,  and  that  it  be  affirmed. 

STAPLES,  J.,  thought  that  the  witness 
Lyon  should  have  been  compelled  to  an- 
swer the  question  put  to  him.  He  concurred 
in  the  opinion  of  Moncure,  P.,  on  the  other 
questions  in  the  cause. 

Judgment  affirmed. 


846 


♦Price  V.  The  Commonwealth. 


Janaary  Term,  1873,  Richmond. 

I.  Criminal  Law— Receiving  Stolen  Qooda— indlctmant 
for  Larceny— Statutes.— If  a  person  be  indicted  for 
the  simple  larceny  of  a  thing-,  and  the  proof  be  that 
it  was  stolen  by  some  other  person,  and  received  by 
the  accused  knowing  it  to  have  been  stolen,  the 
proof  will  sustain  the  charge  :  the  act  making  the 
receiving'  of  a  thing  stolen  knowing  it  to  be  stolen, 
larceny.  Ck>de,  edi.  of  1860.  p.  780, 1  SO. 

a.  Same— Same— Same.*— p  is  indicted  for  receivinff 
a  horse  which  had  been  stolen,  knowing  that  it 

^Criminal  Law— Receiving  Stolen  Goods— indictment 

for  Larceny.— For  the  proposition  that  the  Indict- 
ment may  charge  specially  the  fact  of  receiving  the 
sroods.  with  the  knowledge  that  they  had  been  stolen, 
or  it  may  charsre  the  person  with  the  larceny  of  the 
fiToods.  see  the  principal  case  cited  and  followed  in 
Anable  v.  Com..  24  Gratt.  560.  See  also,  the  principal 
case  cited  in  foot-note  to  Shinny.  Com.,  S2Qratt  809. 
See  generally,  monographic  note  on  "Indictment" 


had  been  stolen.  The  Indictment  may  charge 
specially  the  fact  of  receivinff  the  horse,  with  the 
knowledge  that  it  had  been  stolen,  or  it  may 
charge  P  with  the  larceny  of  the  horse :  and  the 
latter  would  seem  to  be  the  better  practice. 

3.  Same-Same— ElecUon  to  Be  Tried  la  CIrcait  C««rt. 

— P  havinff  been  indicted  in  Pebrnary  1871,  for 
receivlnsr  a  horse  knowing  it  to  have  been  stolen, 
and  also  for  the  larency  of  the  horse,  elects  to  be 
tried  in  the  Circuit  coorL  In  the  Circuit  conrt 
he.  in  September  1871,  moves  the  conrt  to  send 
him  back  to  the  County  conrt  for  trial,  on  the 
srround  that  the  Circuit  conrt  has  no  jurisdiction 
to  try  him.  The  act  of  February  12,  1806,  which 
provides  that  horse  stealing  may  be  punished 
with  death,  or  confinement  in  the  penitentiary,  at 
the  discretion  of  the  jury,  has  not  been  repealed, 
and  the  Circuit  court  has  Jurisdiction  to  try  the 
prisoner. 

4.  Qrand  Jury— Special  Term.— The  record  of  the 
indictment  airainst  P  sent  to  the  Circuit  court, 
shows  that  it  was  found  at  the  February  term  of 
the  court  by  a  grand  jury  of  elffht  members :  but 
it  does  not  show  that  the  February  term  was  not 
one  of  the  four  regular  terms  of  the  said  court, 
to  which  twenty-four  citlsens  were  required  to  be 
summoned  to  constitute  a  grand  jury.  In  the 
absence  of  evidence  to  the  contrary,  it  must  be 
presumed  that  the  indictment  was  found  at  a 
term  when  a  grand  jury  miffht  consist  of  only 
eisrht  members. 

5.  Same— Indictment— Pallare  to  Bndorse  "True  Blli'*— 
Effect. t— The  record  in  the  case  does  not  show  tliat 
the  indictment  was  endorsed  a  "true  bill**  by  the 

tSame— Indictment— Failure  to  Bndorse  **Tnie  Bill**— 
Effect.— The  proposition  laid  down  in  the  principal 
case,  that  though  the  record  in  the  case  does  not 
show  that  the  Indictment  was  endorsed  "A  true 
bill"  by  the  grand  Jury  and  siffued  by  the  foreman, 
such  endorsement  beinsr  usual  though  not  neces- 
sary, the  record  of  the  flndluff  of  the  Jury  upon 
the  order  book  of  the  court  is  the  proper  evl* 
deuce  of  the  fact,  is  followed  and  approved  in  the  f ol- 
lowinsr  cases,  citing*  the  principal  case:  State  ▼. 
Fitzpatrick,  8  W.  Va.  708:  Bllller  v.  Com.  (Va.), 
81  S.  E.  Rep.  400;  Crump  v.  Com.,  08  Va.  833,  SS 
S.  E.  Rep.  700;  State  of  W.  Va.  v.  Ollmore.  9 
W.  Va.'  046:  Simmons  v.  Com..  80  Va.  160.  15  & 
E.  Rep.  880;  Hodk'es  v.  Com.,  80  Va.  906.  IS  S. 
E.  Rep.  518.  In  SUte  v.  Cross,  44  W.  Va.  S15.  90  S.  £. 
Rep.  6S7.  citiuff  the  principal  case,  the  court  said: 
"There  is  nothing  of  any  substance  in  the  QU4Krt  on 
this  point  in  SUte  v.  Heaton,  2S  W.  Va.  778  (this  case 
also  cites  the  principal  case) .  If  there  were  any  thiof 
in  the  point  it  comes  too  late  after  plea.  Burress* 
Case,  2  Va.  Cas.  488.**  In  Frisbie  v.  U.  S..  157  U.  S.  160, 
15  Sup.  Ct  Rep.  680.  citing-  the  principal  case,  the  court 
held  that,  it  is  advisable,  at  least,  that  an  indictment 
found  be  endorsed  "A  true  bill.**  and  sl^rned  by  the 
foreman  of  the  grand  Jury.  An  objection  to  an 
indictment  that  it  has  not  the  endorsement  "A  true 
bill,"  siffued  by  the  foreman  of  the  grand  Jury,  is 
waived  unless  made  when  defendant  is  called  on  to 
plead,  as  the  defect  does  not  go  to  the  substance  of 
the  charge,  but  only  to  the  form. 

In  U.  S.  V.  Levally,  80  Fed.  Rep.  087,  distluirulshinr 
the  principal  case,  the  court  said :  "This  case  differs 
essentially  from  State  v.  Freeman,  18  N.  H.  488: 
Com.  V.  Smyth.  11  Cush.  478;  Price*s  Case,  SI  Qratt 
840.  and  other  cases  cited  and  relied  on  by  the  dis- 
trict attorney.    In  this  court  the  practice  is,  and 
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grand  Jury  and  sisned  by  tbe  foreman.  Snch 
endorsement,  tboaffh  nsnal,  Is  not  necessary,  and 
the  record  of  the  flndinsr  of  the  jnry.  npon  the 
order  book  of  the  court.  Is  the  proper  evidence  of 
that  facL 

347  *6.  VenlrePaclas— Effect  of  5Utute  Not  in  Opera- 
tion When  Prisoner  Arrested.— The  vmkiv 
faeiat  harinir  been  issued  on  the  18th  of  Aasrast 
1871,  properly  conformed  to  the  provisionH  of  the 
act  of  March  89,  1871,  Sess.  Acts  1870-71,  ch.  262,  p. 
857,  which  went  into  operation  on  1st  of  July  1871 ; 
thouffh  this  act  was  not  in  force  at  the  time  tbe 
prisoner  was  arrested,  committed  and  indicted. 

7.  Criminal  Law  —  Posjcssion  of  Stolen  Ooods— Pre- 
'  sumptlon4— If  property  be  stolen,  and  recently 
thereafter  be  found  in  tbe  exclusive  possession  of 
tbe  prisoner,  then  such  possession  of  itself  affords 
sufBcient  irrounds  for  a  presumption  of  fact  that 
he  was  the  thief ;  and  in  order  to  repel  tbe  pre- 
sumption, makes  it  incumbent  on  him,  on  being 
called  on  for  the  purpose,  to  account  for  such 
possession  consistently  with  bis  innocence.  If  be 
give  a  reasonable  account  of  it,  then  it  devolves 
on  the  Commonwealth  to  prove  that  such  account 
is  untrue.  If  he  gives  an  unreasonable  account 
of  it,  then  it  devolves  on  the  prisoner  to  sustain 
such  account  by  other  evidence.  What  Is  such  a 
recent  possession  as  raises  a  presumption  against 
a  prisoner,  in  tbe  meaning  of  tbe  rule,  is  a  ques- 
tion for  the  Jury,  and  depends  upon  the  nature  of 
tbe  property  and  other  circumstances  of  the  par- 
ticular case. 


8.  Same—Same— Same— Case  at  Bar.— The  facts  cer- 
tified in  this  case  are  insufficient  to  authorize  a 
conviction. 

At  the  February  term  1871  of  the  County 
court  of  Cumberland  county,  the  grand  jury 
found  an  indictment  against  George  W. 
Price  for  horse  stealing.  The  indictment 
contained  four  counts.  The  first  three 
counts  charged  that  Price,  on  the  10th  of 
February  1871,  received  the  horse  described, 
which  had  been  lately  before  stolen,  know- 
ing it  to  have  been  feloniously  stolen.  The 
fourth  charged  him  with  having  stolen  the 
horse. 

The  prisoner  was  brought  into  court  at 
the  March  term,  when,  being  arraigned,  he 
demanded  to  be  tried  in  the  Circuit  court  of 


always  has  been,  for  the  district  attorney  to  prepare 
in  advance  the  bills  of  indictment,  and  submit  the 
same,  with  the  evidence  to  support  them,  to  the 
grand  jury,  whose  action  in  each  case,  finding  or 
ignoring  the  bill,  is  endorsed  thereon,  such  indorse- 
ment being  attested  by  the  signature  of  the  foreman 
thereunder." 

^Criminal  Law  —  Possession  of  Stolen  Qoods— Pre- 
samptlon.— For  the  proposition,  that  if  property  be 
stolen,  and  recently  thereafter  be  found  in  the 
exclusive  possession  of  tbe  accused,  such  possession 
of  itself  affords  sufficient  ground  for  the  presump- 
tion of  the  fact  that  be  was  the  thief  and  in  order 
to  repel  such  presumption  it  is  incumbent  on  him 
to  account  for  such  possession  consistent  with  his 
innocence,  see  the  principal  case  cited  in  Porter- 
field  V.  Com..  01  Va.  800,  22  S.  E.  Rep.  852;  Walker  v. 
Com..  28  GratL  »76:  Taliaferro  v.  Com.,  77  Va.  413. 
But  in  all  three  of  the  last  named  cases  It  was  said 
that  mere  possession  of  the  goods  is  not  even  prima 
/odtf  evidence  of  burglary  or  house-breaking. 


the  county.  At  the  September  term  of  the 
Circuit  court,  the  prisoner  demurred  to  the 
indictment ;  and  stated  two  causes  of  de- 
murrer: First,  because  the  record  certified 
by  the  clerk  of  the  County  court  to  the  Cir- 
cuit court,  does  not  show  whether  the  in- 
dictment was  found  at  a  regular  or  quarterly 
term  of  the  County  court,  or  not.  Second, 
because  the  record  does  not  show  a  sufficient 
finding  of  an  indictment  by  the  grand  jury, 
in  that  there  is  no  certificate  to  show 

848  ♦that  it  was  endorsed  **a   true  bill," 
by  the  grand  jury,  and  signed  by  the 

foreman. 

The  copy  of  the  record  of  the  County  court 
certified  by  the  clerk,  says :  Be  it  remem- 
bered, that  at  a  County  court  held  for  Cum- 
berland county,  on  Tuesday,  the  28th  of 
February  1871,  came  Thomas  C.  Brown, 
foreman,  Ac,  naming  seven  other  persons, 
a  grand  jury  of  inquest  for  the  body  of  this 
county,  sworn  and  adjourned  until  to-day, 
appeared  in  court  according  to  their  ad- 
journment, withdrew,  and  after  some  time 
returned  into  court,  and  presented  an  in- 
dictment against  George  W.  Price  for  horse 
stealing,  *^a  true  bill,'*  which  indictment 
is  in  the  words  and  figures  following,  to 
wit:  and  then  the  indictment  is  set  out  at 
length.  But  it  is  not  stated  that  the  indict- 
ment was  endorsed  **a  true  bill,"  or  that 
it  was  signed  by  the  foreman. 

The  court  overruled  the  demurrer;  and 
the  prisoner  excepted.  This  is  his  second 
exception. 

The  prisoner  then  moved  the  court  to  re- 
mand the  case  to  the  County  court  for  trial, 
on  the  ground  that  the  Circuit  court  had  no 
jurisdiction  in  the  case  of  a  larceny  of  a 
horse,  the  statute  imposing  the  death  pen- 
alty not  being  the  law  of  the  land.  But 
the  court  overruled  the  motion ;  and  the 
prisoner  excepted.  This  is  his  third  excep- 
tion. 

The  prisoner  then  suggested  a  diminution 
of  the  record,  in  this,  that  the  said  record 
does  not  show  that  the  foreman  of  the 
grand  jury  did  endorse  the  said  indictment 
'*a  true  bill,"  and  the  name  of  the  said 
foreman  ;  and  prayed  the  court  to  grant  him 
a  writ  of  certiorari  to  bring  up  the  record. 
But  the  court  refused  to  award  the  writ ; 
and  the  prisoner  again  excepted.  This  is 
his  fourth  exception. 

The  prisoner  then    pleaded  **not  guilty" 

to  the  indictment ;  and  moved  the  court  to 

quash  the  venire  facias,  on  the  ground  that 

it  was  not  in   accordance    with   the   law  of 

the    land   and   the  statute  in  force  at 

849  the   time   the  *prisoner  was  arrested, 
committed  and   indicted.     It   appears 

that  the  venire  was  issued  on  the  18th  of 
August  1871,  directing  the  sheriflF  to  sum- 
mon jurors  to  the  September  court  for  the 
trial  of  the  prisoner ;  and  it  seems  to  follow 
correctly  the  provisions  of  the  act  of  March 
29,  1871,  Sess.  Acts,  1870-71,  p.  .357,  ch.  262. 
The  court  overruled  the  motion;  and  the 
prisoner  again  excepted.  This  is  his  fifth 
exception. 

After  the  evidence  was  introduced,  the 
prisoner  moved   the   court   to  give  five  in- 
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structions  to  the  jury ;  which  were  given. 
And  the  court  further  proceeded  to  instruct 
them  as  follows: 

6th.  If  the  jury  shall  believe  from  the 
evidence  that  the  horse  having*  been  re- 
cently stolen,  was  found  in  the  possession 
of  the  prisoner,  they  are  justified  in  pre- 
suming his  guilt,  unless  he  shows  that  he 
came  honestly  by  it ;  and  his  failure  to  do 
so,  either  by  positive  evidence  of  the  man- 
ner in  which  he  came  by  it,  or  of  his  own 
good  character,  to  rebut  that  presumption 
of  guilt,  is  a  circumstance  which  the  jury 
may  consider  in  determining  whether  the 
prisoner  stole  the  horse,  or  received  him 
knowing  him  to  be  stolen.  To  this  instruc- 
tion the  prisoner  excepted.  This  is  his  sixth 
exception. 

The  jury  found  the  prisoner  guilty  of  re- 
ceiving the  stolen  horse,  as  charged  in  the 
first  count  of  the  indictment,  and  ascer- 
tained the  term  of  his  imprisonment  in  the 
penitentiary  to  be  ten  years ;  and  they  found 
him  not  guilty  on  the  other  counts.  And 
the  prisoner  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  But  the  court 
overruled    the    motion,    and   sentenced  the 

Prisoner  in  accordance  with  the  verdict, 
^he  prisoner  again  excepted ;  and  the  court 
certified  the  facts  proved  upon  the  record. 
These  are  stated  in  the  opinion  of  the  court. 
Upon  the  application  of  the  prisoner  a  writ 
of  error  was  awarded. 

Berkeley,  for  the  prisoner. 

The  Attorney  General,  for  the   Common- 
wealth. 

850         *MONCURB5,  P. ,  delivered  the  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Cumberland  county; 
whereby  the  plaintiff  in  error  was  convicted 
of  receiving  a  stolen  horse,  knowing  it  to 
have  been  stolen.  He  was  indicted  for  the 
offence  in  the  County  court  of  said  county. 
The  indictment  contained  four  counts.  The 
first  three  charged  the  offence  specially,  and 
in  different  forms,  as  receiving  a  stolen 
horse,  knowing  it  to  have  been  stolen.  The 
fourth  simply  charged  the  larceny  of  a 
horse,  in  the  common  form.  This  last 
count  would  have  been  sufficient  of  itself, 
without  the  insertion  of  the  others  in  the 
indictment.  The  law  declares  that  '4f  any 
person  buy  or  receive  from  another  person, 
or  aid  in  concealini;,  any  stolen  goods  or 
other  thing,  knowing  the  same  to  have  been 
stolen,  he  shall  be  deemed  guilty  of  larcen3' 
thereof,  and  may  be  proceeded  against,  al- 
though the  principal  offender  be  not  con- 
victed." Code,  p.  789,  {20.  If  a  person 
be  indicted  for  the  simple  larceny  of  a 
thing,  and  the  proof  be  that  it  was  stolen 
by  some  other  person,  and  received  by  the 
accused,  knowing  it  to  have  been  stolen, 
the  proof  will  sustain  the  charge.  Because, 
having  received  stolen  property,  knowing 
it  to  have  been  stolen,  he  is,  by  law, 
** deemed    guilty   of   larceny  thereof,"  and 


may  be  prosecuted  as  if  he  had  himself  t>een 
the  actual  thief.  Still  the  pleader  may,  if 
he  choose,  charge  him  specially  as  the  re- 
ceiver; and  may  insert  several  counts  in 
the  indictment  charging  the  offence  in  both 
forms,  as  was  done  in  this  case.  But  as 
a  count  for  simple  larceny  would  t>e  sus- 
tained by  the  proof  whether  it  was  that  the 
accused  actually  stole  the  thing,  or  that  he 
received  it  knowing  it  to  have  been  stolen, 
and  as  simplicity  and  brevity  in  pleading, 
especially  in  criminal  cases,  is  desirable, 
the  better  practice  would  seem  to  be  to  count 
in  such  cases  as  for  simple  larceny  only. 

The  accused  being  arraigned  for  the 

851  offence  in  the  *county  court  on  the  3d 
of  March  1871,    demanded   to  be  tried 

therefor  in  the  Circuit  court  of  said  county ; 
which  was  ordered  accordingly.  On  his 
arraignment  in  the  Circuit  court  on  the  10th 
of  April  1871,  he  moved  the  court  to  be  re- 
manded to  the  County  court  for  trial ;  which 
motion  the  court  overruled.  The  same 
motion  appears  to  have  been  again  made 
afterwards,  to  wit :  on  the  14th  day  of  Sep- 
tember 1871,  when  it  was  again  overruled. 
An  exception  was  taken  to  the  ruling  of  the 
court  on  this  latter  occasion,  being  the  third 
exception  taken ;  and  the  ground  of  it  was 
that  the  Circuit  court  had  no  jurisdiction  to 
try  the  offence.  Whether  it  had  or  not,  is 
the  question  we  will  now  proceed  to  con- 
sider. 

The  act  approved  April  2,  1870,  Acts  of 
Assembly  1869-70,  chap.  38,  i  4,  p.  36,  de- 
clares that  the  County  courts  shall  have 
exclusive  original  jurisdiction  for  the  trial 
of  all  presentments,  informations  and  in- 
dictments for  offences  committed  within 
their  respective  counties;  except  that  a 
person  to  be  tried  for  arson,  or  any  felony 
for  which  he  may  be  punished  with  death, 
may,  upon  his  arraignment  in  the  County 
court,  demand  to  be  tried  in  the  Circuit 
court  having  jurisdiction  over  the  county 
for  which  said  County  court  is  held.  Tl^ 
question  whether  the  Circuit  court  had 
jurisdiction  to  try  the  offence  in  this  case 
or  not  depends  upon  whether  the  offence 
may  be  punished  with  death  or  not.  The 
act  passed  February  12,  1866,  entitled  *'An 
act  to  provide  more  effectually  for  the  pun- 
ishment of  horse  stealing,"  Acts  of  As- 
sembly 1865-6,  p.  88-9,  chap.  22,  declares 
that  the  offence  * 'shall  be  punished  with 
death,  or,  in  the  discretion  of  the  jury,  by 
confinement  in  the  penitentiary  for  a  period 
of  not  less  than  five  nor  more  than  eighteen 
years. ' '  If  that  act  was  in  force  when  the 
offence  was  committed  in  this  case,  then 
there  can  be  no  doubt  about  the  question. 
It  is  argued  that  it  was  repealed  by  impli- 
cation, by  the  act  which  next  follows  it,  to 
wit:  the  act  passed  February  20,  1866, 

852  Id.  p.  89,  ch.  23,  entitied  ***An  act  to 
amend    and   re-enact    section    14    of 

chapter  192,  of  the  Code  of  1860."  That 
section,  as  amended,  reads  thus:  *^l  14.  If 
any  person  steal  from  the  person  of  another, 
money  or  other  thing  of  the  value  of  five 
dollars  or  more,  he  shall  be  guilty  of  grand 
larceny,  and  be  confined  in  the  penitentiary 
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for  a  period  not  less  than  five  nor  more  than 
ten  years.  If  any  person  commit  simple 
larceny,  not  from  the  person  of  another,  of 
g'oods  and  chattels,  he  shall,  if  they  are  of 
the  value  of  twenty  dollars  or  more,  be 
deemed  guilty  of  g-rand  larceny,  and  be 
confined  in  the  penitentiary  not  less  than 
three  nor  more  than  ten  years;  and  if  they 
be  of  less  value  than  five  dollars  in  the  first 
case,  or  twenty  dollars  in  the  last,  he  shall 
be  deemed  guilty  of  petit  larceny,  and  be 
confined  in  jail  not  exceeding  one  year,  and 
at  the  discretion  of  the  court  may  be  pun- 
ished with  stripes/'  That  act  was  amended 
by  an  act  passed  March  4,  1867,  Acts  of 
Assembly  1866-7,  p.  709,  changing  twenty 
to  fifty  dollars  in  defining  the  difference 
between  grand  and  petit  larceny.  But  that 
change  is  immaterial  to  the  question  we 
are  now  considering. 

We  think  that  chapter  22  was  not  repealed 
by  chapter  23  of  the  acts  of  1865-6  aforesaid ; 
and  that  chapter  22  still  remains  in  full 
force.  Repeals  by  implication  are  not 
favored;  and  it  cannot  be  supposed  that  the 
Legislature  intended  to  repeal  chapter  22 
by  the  very  next  act  which  they  passed,  and 
which  does  not  expressly,  nor  by  necessary 
implication,  repeal  it.  They  were  doubtless 
engaged  in  the  enactment  of  the  two  laws 
at  the  same  time.  They  were,  emphatically, 
in  pari  materia,  and  must  be  construed  to- 
gether. They  must  be  read  as  if  they  were 
one  and  the  same  act,  and  the  subject  of 
the  larceny  described  in  the  first,  had  been 
expressly  excepted  in  the  latter  act. 

Again  it  is  argued  that  while  chapter  22 
aforesaid  makes  a  person  ^*  guilty  of  the 
larceny  of  a  horse, "  &c.,  punishable  with 
death,  it  does  not  make  a  person 
853  **guilty  *of  receiving  a  stolen  horse 
knowing  it  to  be  stolen,''  punishable 
with  death ;  and  therefore,  as  the  accused 
was  convicted  of  the  latter  offence,  he  was 
convicted  of  an  offence  which  is  not  punish- 
able with  death,  and  so,  not  triable  in  the 
Circuit  court. 

But  the  Code,  ch.  192,  {  20,  p.  789,  as  we 
have  seen,  declares  that  the  receiver  of 
stolen  goods  knowing  them  to  be  stolen, 
shall  be  deemed  guilty  of  larceny  thereof, 
and  therefore  the  receiver  of  a  stolen  horse 
knowing  it  to  be  stolen,  must  be  deemed 
guilty  of  the  larceny  thereof,  within  the 
meaning  of  chapter  22  of  the  Acts  of  1865-66 
aforesaid. 

Again,  it  is  argued,  that  the  said  chapter 
is  in  conflict  with  the  provision  of  the  con- 
stitution which  declares,  that  *^nolaw  shall 
embrace  more  than  one  object,  which  shall 
be  expressed  in  its  title ;  nor  shall  any  law 
be  revived  or  amended  by  reference  to  its 
title;  but  the  act  revived,  or  the  section 
amended,  shall  be  re-enacted  and  published 
at  length. ' '  Alexandria  constitution  (which 
was  in  force  when  the  act  in  question  was 
passed),  Article  IV,  {  16;  present  constitu- 
tion. Article  V,  {  IS.  Without  considering 
the  question,  which  seems  to  have  been  a 
vexed  one,  whether  such  a  constitutional  pro- 
vision is  anything  more  than  directory,  we 
do  not  think  that  any  such   conflict   exists. 


Certainly  the  act  in  question  embraces  only 
one  object,  which  is  expressed  in  its  title; 
and  it  does  not  revive  or  amend  any  law  by 
reference  to  its  title.  Can  it  be  said  to  re- 
vive any  act  or  amend  any  section,  so  as 
to  require  such  act  or  section  to  be  re-enacted 
and  published  at  length,  in  the  meaning  of 
the  provision  aforesaid?  It  certainly  does 
not  revive  any  act  at  all.  Nor  does  it 
amend  any  section,  within  the  meaning  of 
the  said  provision.  It  is  an  independent 
act  providing  **more  effectually  for  the 
punishment  of  horsestealing."  We  have 
here,  in  chapters  22  and  23,  standing  side 
by  side  in  the  Acts  of  1865-66,  an  example 
of   an   act   which    does  not,   and  one 

854  which  does  come  *within  the  purview 
of  the  constitutional  provision  afore- 
said. Chapter  23  comes  within  it.  That 
chapter  amends  and  re-enacts  section  14,  of 
chapter  192,  of  the  Code,  and,  in  strict  pur- 
suance of  the  constitutional  direction,  it 
publishes  at  length  the  section  as  amended. 

We  think,  therefore,  that  the  Circuit  court 
had  jurisdiction  of  the  case,  and  properly 
overruled  the  motion  to  remove  the  cause 
to  the  County  court  for  trial. 

We  will  next  consider  the  questions  aris- 
ing upon  the  demurrer  to  the  indictment 
which  was  overruled ;  and  which  was  the 
subject  of  the  second  bill  of  exceptions 
taken  on  the  trial. 

Two  causes  of  demurrer  are  assigned  in 
the  bill  of  exceptions,  which  we  will  pro- 
ceed to  consider,  in  the  order  in  which  they 
are  assigned ;  and, 

First.  *^ Because  the  record  certified  by 
the  clerk  of  the  County  court  to  the  Circuit 
court,  does  not  show  whether  the  indictment 
was  found  at  a  regular  or  quarterly  term  of 
the  County  court  or  not. ' ' 

By  the  act  approved  November  5,  1870, 
entitled,  **An  act  to  amend  and  re-enact 
chapter  206,  of  the  Code  of  Virginia,  (edi- 
tion of  I860,)  as  to  grand  juries,"  Acts  of 
Assembly  1869-70,  p.  550,  chap,  397,  it  is 
enacted  in  {  4,  that,  **For  four  of  the  grand 
juries  in  each  year,  to  be  designated  by 
such  courts,  there  shall  be  summoned 
twenty-four  citizens  of  this  State,  of  the 
county  or  corporation  in  which  the  court  is 
to  be  held,  and  in  other  respects  qualified 
jurors,"  Ac.  *'For  grand  juries  ordered 
for  any  other  terra  of  such  courts,  there 
shall  be  summoned  ten  citizens  of  the  State, 
with  like  qualifications,  and  subject  to  the 
exceptions  hereinbefore  stated;  and  the 
court  may,  by  direction  to  its  clerk,  limit 
the  number  of  persons  to  serve  thereon,  to 
not  less  than  six.  And  in  2  5,  that  '^any 
sixteen  or  more  of  such  persons  summoned 
to  the  four  regular  terms,  and  any  six  or 
more  of  such  persons  summoned  to  any 
other  term,  shall  be  a  competent  grand 
jury,"    Ac.     And    in    {    9,    that    '*at 

855  *least  twelve  of  the  grand  jury,  at  the 
four  regular  terms,  and  at  least  five  of 

the  grand  jury  at  any  other  term  must  con- 
cur in  finding  or  making  an  indictment  or 
presentment,"  Ac. 

The  indictment  was  found  in  this  case  at 
a  term   of  the  court    held  in  February  1871, 
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and  by  a  grand  jury  consisting  of  eight 
members.  But  it  novrhere  appears  in  the 
record,  that  February  term  was  not  one  of 
the  four  regular  terms  of  said  court,  to 
which  twenty-four  citizens  were  required  to 
be  summoned,  to  constitute  a  grand  jury  as 
aforesaid.  On  the  contrary,  it  is  said, 
**that  a  table  of  the  terms  of  the  several 
courts,  in  said  Session  Acts  of  1869-70,  p. 
431,  indicates  February  as  a  quarterly  term*' 
of  said  court.  And  it  is  contended,  that  it 
is  incumbent  on  the  commonwealth  to  show, 
that  the  indictment  was  found  by  a  compe- 
tent grand  jury ;  and  as  it  was  found  by  a 
jury  consisting  of  only  eight  members,  that 
it  was  found  at  a  term  of  the  court  when 
such  a  jury  was  lawful. 

We  think,  according  to  the  maxim,  ''all 
things  are  presumed  to  be  rightly  done," 
in  the  absence  of  evidence  to  the  contrary, 
that  it  must  be  presumed  that  the  indict- 
ment in  this  case  was  found  at  a  term  when 
a  jury  might  lawfully  consist  of  only  eight 
members,  and  that  it  is  incumbent  on  a 
party  interested  in  denying  that  fact,  to 
show  the  contrary.  The  court  may,  at  any 
time,  designate  the  four  regular  or  quarterly 
terms ;  and  though  the  February  term  of 
the  County  court  of  Cumberland,  may  have 
been  one  of  those  terms  when  the  table 
aforesaid  was  published,  it  may  not  have 
been  so,  and  probably  was  not,  when  the 
said  indictment  was  found. 

We  will  now  consider  the  other  cause  of 
demurrer  assigned  in  the  bill  of  exceptions; 
which  is. 

Secondly.  '*  Because  the  record  does  not 
show  a  sufficient  finding  of  the  indictment 
by  the  grand  jury,  in  that  there  is  no  cer- 
tificate to  show  that  it  was  endorsed 
856  **a  true  bill'  by  the  grand  jury,  and 
signed  by  the  foreman." 

It  has  been  the  general,  if  not  the  uni- 
versal practice  in  this  State,  as  it  has  been 
in  most,  if  not  all,  of  the  other  States  of 
the  Union,  and  in  England,  for  a  grand 
jury  to  endorse  an  indictment  found  by 
them,  ^'a  true  bill,"  and  for  the  foreman  to 
sign  his  name  to  the  endorsement.  In 
England,  the  mode  in  which  the  grand  jury 
formerly  returned  the  result  of  their  en- 
quiries to  the  court,  was  by  endorsing  on 
the  back  of  the  bill,  if  thrown  out,  **  igno- 
ramus," and  if  found,  **billa  vera."  But 
at  the  present  day  the  endorsement  is  in 
English,  if  found,  '*a  true  bill,"  and  if 
rejected,  **not  a  true  bill,"  or,  which  is  the 
better  way,  **not  found;"  in  which  case  the 

§arty  is  discharged  without  further  answer. 
*he  endorsement,  **a  true  bill,"  made  upon 
the  bill,  becomes  part  of  the  indictment,  and 
renders  it  a  complete  accusation  against  the 
prisoner.  When  the  jury  have  made  these 
endorsements  on  the  bills,  they  bring  them 
publicly  into  court:  and  the  clerk  of  the 
peace  at  sessions,  or  clerk  of  assize  on  the 
circuit,  calls  all  the  jurymen  by  name,  who 
severally  answer  to  signify  that  they  are 
present ;  and  then  the  clerk  of  the  peace,  or 
assize,  asks  the  jury  whether  they  have 
agreed  upon  any  bills,  and  bids  them  pre- 
sent them  to  the  court;  which  they  accord- 


ingly do,  &c.  1  Chit.  Cr.  Law.  p.  324, 
marg.  This  mode  of  proceeding  in  England 
has  been  substantially  pursued  in  most,  if 
not  all,  of  our  American  States.  But  while 
in  England,  the  endorsement,  *'a  true  bill" 
(which,  however,  seems  not  to  be  required 
to  be  signed  by  the  foreman  of  the  grand 
jury),  becomes  part  of  the  indictment,  and 
renders  it  a  complete  accusation  against 
the  prisoner,  and  seems,  therefore,  to  be 
necessary  to  constitute  a  good  indictment 
in  that  country,  the  weight  of  authority  in 
this  country  seems  to  be  decidedly  the 
other  way.  In  2  I^eading  Criminal  Casea. 
250,    The   State   v.  Freeman,  13  New 

857  Hamp.  R.  488,  decided  in  >1843.  is 
given  as  the  leading  case  on  the  sub- 
ject ;  in  which  it  was  held  that  the  omission 
of  the  words,  *'a  true  bill,"  does  not  vitiate 
an  indictment.  Most  of  the  other  American 
cases  are  referred  to  and  commented  on  in 
the  notes  to  that  case.  Two  of  them. 
Webster's  case,  5  Greenl.  R.  432,  and  Nom- 
aque's  case,  Breese  R.  109,  sustain  the 
English  rule.  But  recently,  in  Massachu- 
setts, the  leading  case  aforesaid  has  been 
followed  and  approved,  as  a  '^decision 
placed  upon  grounds  which  are  satisfactory 
and  conclusive. "  Commonwealth  v.  Smyth. 
11  Cush.  R.  473.  In  that  case  the  indict- 
ment was  signed  by  the  foreman  of  the 
grand  jury,  and  countersigned  by  the  attor- 
ney for  the  Commonwealth ;  but  the  words. 
**a  true  bill,"  were  no  where  found  upon 
it.  This  deficiency,  the  defendant  insisted, 
was  a  material  and  fatal  objection  to  it: 
first,  because  these  words  are  an  indispen- 
sable part  of  every  indictment;  and  sec- 
ondly, because  they  constitute  the  only 
recognized  phraseology  by  which  the  action 
of  a  grand  jury,  in  the  due  presentment  of 
a  criminal  accusation,  can  be  legally  au- 
thenticated. Merrick,  JT.,  said:  *^This 
position  seems  to  be  well  warranted  by  the 
English  decisions;  and  if  such  an  objection 
were  made  in  those  courts,  it  would  un- 
doubtedly be  sustained.  For  there  it  is  held 
that  these  words  are  not  only  indispensable 
to  make  a  complete  and  valid  legal  accusa- 
tion, but  that,  when  endorsed  upon  a  bill, 
they  become  incorporated  with,  and  make 
a  material  part  of  its  allegations.  This 
necessarily  results  from  the  peculiar  course 
of  proceeding  in  the  allowance  and  institu- 
tion of  prosecutions  upon  the  presentment 
of  a  grand  jury  in  that  country.  The  words, 
*a  true  bill, '  obviously  constitute  no  part  of 
the  description  of  the  offence  charged  in 
the  indictment.  They  are  not  indispensable 
to  the  legal  authentication  of  the  action  of 
the  grand  jury.  Their  absence  can  subject 
the  accused  to  no  inconvenience  or  disad- 
vantage.    The  reason  upon  which  they  are 

elsewhere  held   to   be  essential,   does 

858  not  *exist  in  our  practice  and  mode 
of  procedure ;  and  therefore  this  omis- 
sion in  an  indictment  is  simply  the  omis- 
sion of  a  form,  which,  if  oftentimes  found 
convenient  and  useful,  is  in  reality  imma- 
terial and  unimportant."  In  some  of  the 
United  States  these  words  are  required  by 
statute.     Gardner  v.    The  People,  3  Scam. 
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R.  83 ;  Spratt  v.  The  State,  8  Missouri  R. 
247;  McDonald  v.  The  State,  Id.  283;  Com- 
monwealth V.  Walters,  6  Dana's  R.  290; 
Bennett  v.  The  State,  8  Humph.  R.  118; 
Ivaurent  v.  The  State,  1  Kansas  R.  313. 
But  the  statute,  in  some  of  them  at  least, 
has  been  held  to  be  directory  merely,  and 
the  omission  of  the  words  is  no  ground  for 
arresting-  the  judgment.  The  State  v. 
Mertcrs,  14  Missouri  R.  94;  Morris  (Iowa) 
332 ;  6  Iowa  R.  511 ;  1  Texas  R.  142.  Whether 
or  not  indictments  should  be  signed  by  the 
foreman,  is  also  a  question  on  which  the 
authorities  are  conflicting.  The  English 
practice  did  not  require  them  to  be  so  signed. 
In  The  State  v.  Squire,  10  New  Hamp.  R. 
558,  such  signing  was  held  to  be  necessary. 
But  contrary  decisions  have  been  made  in 
South  Carolina,  North  Carolina,  Georgia 
and  Kentucky.  The  State  v.  Creighton,  1 
Nott  &  McC.  R.  256;  The  State  v.  Cox,  6 
Ired.  R.  440;  The  State  v.  Calhoon,  1  Dev. 
&  Bat.  R.  374 ;  McGuffie  v.  The  State,  17 
Georgia  R.  496,  510;  Commonwealth  v. 
Walters,  6  Dana's  R.  290. 

In  this  state,  the  question  as  to  the  ne- 
cessity either  of  the  endorsement  of  the 
words  **a  true  bill,"  or  of  the  signature  of 
the  foreman  of  the  grand  jury,  has  never 
been  decided.  In  the  Commonwealth  v. 
Cawood,  2  Va.  Ca.  527,  it  was  held  that 
when  a  bill  of  indictment  is  found  by  the 
grand  jury,  and  endorsed  **a  true  bill*'  by 
the  foreman,  it  should  be  brought  into  court, 
presented  by  the  grand  jury,  and  then  the 
finding  should  be  recorded;  and  that  an 
omission  to  record  the  finding,  cannot  be 
supplied    by  a   paper   purporting  to  be  an 

indictment,  with  an  endorsement,  '*a 
859      true  bill,"  and  signed  by  the  *per8on 

who  was  foreman  of  the  grand  jury  at 
that  term ;  nor  by  the  recital  in  the  record 
that  he  stands  indicted,  nor  by  his  arraign- 
ment, nor  by  his  plea  of  not  guilty.  It 
cannot  be  intended  that  he  was  indicted;  it 
must  be  shown  by  the  record  of  the  finding. 
The  record  of  the  finding  of  the  grand  jury 
is  as  essential  as  the  recording  of  the  ver- 
dict of  the  jury.  In  that  case,  there  was 
not  only  no  record  of  the  finding  of  the  in- 
dictment against  Cawood,  but  the  record 
showed  that  at  the  term  at  which  that  in- 
dictment was  alleged  to  have  been  found, 
various  other  indictments  were  found,  and 
the  grand  jury  having  nothing  further  to 
present  were  discharged.  That  is  a  case  of 
the  highest  authority.  It  was  argued  with 
great  ability  by  very  able  counsel  both  for 
the  Commonwealth  and  the  accused,  and 
was  decided  by  very  able  judges ;  and  it 
settled  the  question  as  to  the  necessity  of  a 
record  of  the  finding  of  the  indictment  by 
the  grand  jury.  But  it  does  not  touch  the 
question  as  to  the  necessity  of  the  endorse- 
ment or  signature  aforesaid.  What  is  said 
in  the  opinion  of  the  court  about  the  en- 
dorsement of  **a  true  bill"  on  the  indict- 
ment, and  the  signing  of  it  by  the  foreman 
of  the  grand  jury,  is  obiter  dictum,  and  no 
doubt  was  induced  by  regarding  the  English 
practice  in  that  respect  as  ours,  in  the  ab- 
sence of  any  decision  to  the  contrary,  or  of 


any  question  being  raised  in  the  case  on 
that  subject.  In  fact,  as  we  have  seen, 
even  the  English  practice  does  not  require 
any  signature  to  the  endorsement.  Cer- 
tainly the  question  did  not  arise  in  that 
case,  as  there  the  endorsement  was  made 
on  the  indictment  and  signed  by  the  fore- 
man of  the  grand  jury,  which,  with  other 
circumstances  occurring  in  the  case,  it  was 
contended  was  equivalent  to  an  entry  of 
the  finding  on  the  record,  or  was  sufficient 
of  itself  to  put  the  accused  upon  his  trial 
without  such  an  entry.  But  the  court  de- 
cided to  the  contrary,  and  that  the  entry  of 
the  finding  on  the  record  was  indispensably 
necessary.      The    finding    being    an- 

860  nounced  *in  the  presence  of  the  whole 
jury,  after  being  called  by   name  in 

open  court,  and  an  entry  being  made  of  it 
on  the  record  of  the  court,  what  reason  or 
necessity  can  there  be  for  requiring  the 
words  **a  true  bill,"  to  be  endorsed  on  the 
indictment?  In  Burgess  v.  The  Common- 
wealth, 2  Va.  Cas.  483,  it  was  held,  that 
where  an  indictment  filled  the  whole  of  a 
sheet  of  paper,  and  then  folded  in  another 
half  sheet  of  the  same  size,  on  which  half 
sheet  the  attorney  endorsed,  '^Common- 
wealth  V.  Joseph  Burgess,  Indictment;" 
and  immediately  below,  in  the  handwriting 
of  the  foreman  of  the  grand  jury,  was  en- 
dorsed "A  true  bill.  Robert  Hamilton, 
foreman;"  although  the  said  half  sheet  of 
paper  was  blank,  except  the  endorsements, 
and  although  it  was  not  otherwise  attached 
to  the  indictment  than  being  folded  around 
it ;  yet  the  indictment  enveloped  by  it  must 
be  considered  as  the  indictment  on  which 
the  grand  jury  passed,  and  on  which  the 
jury  found  their  verdict.  The  general  court, 
after  a  full  conference,  without  any  hesita- 
tion, overruled  the  application  for  a  writ  of 
error  to  a  judgment  by  which  the  petitioner 
was  sentenced  to  be  hanged  for  murder; 
and  the  opinion  of  the  court,  which  seems 
to  have  been  unanimous,  was  delivered  by 
Dade,  J.,  one  of  the  ablest  jurists  for  his 
age  (he  died  prematurely)  whom  this  coun- 
try has  ever  produced.  **In  this  case,**  the 
court  said,  *4t  is  not  absolutely  necessary 
to  decide,  whether  the  endorsement,  *a  true 
bill,'  be  indispensably  requisite  to  consti- 
tute an  indictment.  If  it  were  necessary 
to  decide  this  point,  it  might  well  deserve 
to  be  enquired,  whether  the  law  books  in 
declaring  this  endorsement  to  be  necessary 
to  make  the  paper  an  indictment,  have  ref- 
erence to  any  other  than  the  mere  inceptive 
stages  while  the  subject  is  in  the  hands  of 
the  grand  jury.  A  written  charge  preferred 
by  the  attorney  to  the  grand  jury,  is  not, 
when  handed  to  them,  an  indictment,  nor 
does  it  become  so  till  sanctioned  by  them, 
which  sanction  is  indicated  by  the  above 
endorsement.      So    far,    and    in    this 

861  stage   of   the   ^proceedings,    the    en- 
dorsement does   indeed  stamp  on  the 

paper  its  character  of  an  indictment.  But 
when  a  still  more  solemn  act  has  been  done, 
when  the  grand  jury  has  appeared  in  court, 
and  there  openly  presented  this  charge  as  a 
true  bill,  of  which  a  record  has  been  forth- 
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with  made  by  the  court,  this  higher  solem- 
nity may  well  be  supposed  to  take  the  place 
of  any  minor  one,  and  it  would  scarcely 
seem  necessary  to  look  beyond  this.  But 
for  reasons  free  of  all  difficulty,  the  ex- 
ception cannot  be  sustained  in  this  case." 
And  the  court  then  proceeded  to  state  an- 
other ground  on  which  it  decided  the  case. 
It  is  manifest,  however,  from  what  was  said 
in  regard  to  the  former  question,  that  if  it 
had  been  necessary  to  decide  that  question, 
the  court  would  have  held  that,  *  *when  'the 
grand  jury  has  appeared  in  court,  and  there, 
openly,  presented  the  charge  as  a  true  bill, 
of  which  a  record  has  been  forthwith  made 
by  the  court,'*  it  is  perfectly  immaterial 
thereafter  to  enquire  whether  the  words  a 
**true  bill."  were  endorsed  on  the  indict- 
ment and  signed  by  the  foreman  of  the 
grand  jury.  The  only  useful  purpose  which 
could  possibly  be  served  by  such  an  en- 
dorsement and  signature  after  the  finding 
is  recorded,  would  be  that  it  might  help  to 
identify  the  paper  intended  to  be  found  as 
an  indictment  by  the  grand  jury.  What 
would  be  its  value  in  this  respect  is  illus- 
trated by  the  statement  made  by  the  court 
in  the  case  last  cited,  in  regai>d  to  the 
ground  on  which  it  was  decided.  That 
statement  thus  concludes:  ^*As  to  the  con- 
sequences which  it  is  supposed  may  ensue 
from  the  alleged  laxity,  they  are  all  derived 
from  an  extreme  hypothesis;  the  idea  of 
the  officers  of  the  court,  in  the  face  of  the 
court  and  of  the  public,  being  guilty  of  a 
fraud,  which  must  be  inevitably  detected." 

It  appears  from  the  copy  of  the  record  of 
this  case  in  the  County  court,  which  was 
certified  to  the  Circuit  court  and  constitutes 
a  part  of  the  record  of  the  case  in  the  latter 
court,  which  is  now  before  us,  that  on 
862  the  28th  *of  February  1871,  the  grand 
jury  returned  into  court,  and  presented 
an  indictment  against  George  W.  Price  for 
horse  stealing,  **a  true  bill;"  which  indict- 
ment is  set  out  in  the  said  copy  in  words 
and  figures ;  and  that  three  da3's  thereafter, 
to  wit:  on  the  3d  day  of  March  1871,  the 
prisoner  was  led  to  the  bar  in  custody  of 
the  jailor,  and  being  arraigned,  demanded 
to  be  tried  in  the  Circuit  court  of  the  county. 
It  does  not  appear  whether  the  words  **a 
true  bill,"  and  the  signature  of  the  fore- 
man, were  endorsed  on  the  indictment  or 
not,  except  that  they  do  not  appear  in  the 
said  copy  as  having  been  so  endorsed. 
Probably  they  were  in  fact  so  endorsed,  as 
the  general  if  not  the  universal  practice  is 
to  endorse  them  in  such  cases.  It  is  much 
more  probable  that  they  were  omitted  to  be 
copied,  though  endorsed,  than  that  they 
were  not  in  fact  endorsed.  The  clerk  of 
the  County  court  probably  considered  them 
as  forming  no  part  of  the  indictment,  and 
therefore  omitted  to  copy  them.  But 
whether  they  were  in  fact  endorsed  on  the 
indictment  or  not  we  consider  to  be  an  im- 
material question,  as  the  indictment  was 
presented  by  the  grand  jury  in  open  court 
as  a  true  bill,  and  the  finding  was  entered 
of  record. 

We  are  therefore  of  opinion  that  the  Cir- 


cuit court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment. 

The  next  question  arises  on  the  fourth 
bill  of  exceptions,  which  was  taken  to  the 
refusal  of  the  court  to  grant  to  the  accnaed 
a  writ  of  certiorari,  on  his  suggestion  of 
''a  diminution  of  the  record,  in  this,  that 
the  said  record  does  not  show  that  the  fore- 
man of  the  grand  jury  did  endorse  on  the 
said  indictment  'a  true  bill,'  and  the  name 
of  the  said  foreman."  It  follows,  from 
what  has  been  already  said,  that  we  think 
there  is  no  error  in  this  respect. 

The  next  question  arises  on  the  fifth  bill 
of  exceptions,  which  is,  to  the  action  of  the 
court  in  overruling  the  motion  of  the  ac- 
cused to  quash  the  venire  facias  issued  for 
the  trial  of  this  cause,  **on  the  ground 

863  that  the  said  *  venire   facias  is  not  in 
accordance   with  the  law  of  the  land, 

and  the  statute  in  such  case  made  and  pro- 
vided at  the  time  the  prisoner  was  arrested, 
committed  and  indicted,  and  for  other  errors 
apparent  on  its  face." 

The  venire  facias  in  this  case  was  issued 
on  the  18th  day  of  August  1871,  and  the 
trial  was  had  on  the  15th  day  of  September 
1871,  after  the  act  approved  March  29,  1871, 
Acts  of  Assembly  1870-71,  p.  357,  chap.  262, 
under  and  in  pursuance  of  which  the  said 
venire  facias  was  issued,  went  'into  effect, 
which  was  from  and  after  the  first  day  of 
July  1871,  and  while  the  said  act  was  in 
full  force.  That  act,  therefore,  applies  to 
the  case,  although  it  was  not  in  force  '  'at 
the  time  the  prisoner  was  arrested,  com- 
mitted and  indicted."  Schedule  to  the  con- 
stitution, sec.  4;  Chahoon's  case,  20  Gratt. 
733,  790;  Code  of  1860,  ch.  16,  {  18,  p.  116. 
No  other  errors  are  pointed  out  in  the  venire 
facias,  and  there  are  none  apparent  on  its 
face.  We  therefore  think  the  Circuit  court 
did  not  err  in  overruling  the  motion  to 
quash  the  venire  facias. 

The  next  question  arises  on  the  6th  bill 
of  exceptions,  which  was  taken  to  an  in- 
struction given  by  the  court  to  the  jury, 
being  the  6th  in  the  series  of  instructions 
given,  the  other  five  having  been  given  on 
the  motion  of  the  defendant.  The  instruc- 
tion excepted  to  is  in  these  words: 

**6th.  If  the  jury  shall  believe  from  the 
evidence  that  the  horse,  having  been  re- 
cently stolen,  was  found  in  the  possession 
of  the  prisoner,  they  are  justified  in  pre- 
suming his  guilt,  unless  he  shows  that  he 
came  honestly  by  it ;  and  his  failure  to  do 
so,  either  by  positive  evidence  of  the  man- 
ner in  which  he  came  by  it,  or  of  his  own 
good  character  to  rebut  that  presumption  of 
guilt,  is  a  circumstance  which  the  jury  may 
consider  in  determining  whether  the  pris- 
oner stole  the  horse,  or  received  him  know- 
ing him  to  be  stolen." 

It  is  not  for   us   to  decide    in    this 

864  case,  whether  the  first  *five  of  the  in- 
structions given   by   the  court  to  the 

jury  correctly  expound  the  law  or  not.  They 
were  asked  for  by  the  accused,  and  he  can- 
not and  does  not  complain  of  them.  We 
have  only  to  do  with  the  6th  and  last  in- 
struction, which  he  did  not  ask  for,  and  of 


1050 


21  QRATT. 


Pricb  v.  Thb  Commonwbai^th. 


866,  866,  867 


which  he  does  complain.  It  has  just  been 
set  out  in  words,  and  deals,  as  we  see,  with 
the  familiar  question  of  the  effect  as  eyi- 
dence  in  a  prosecution  for  larceny,  of  the 
possession  by  the  accused  of  the  g^oods  men- 
tioned in  the  indictment,  and  proved  to  have 
been  recently  before  stolen.  The  bill  of 
exceptions  to  this  instruction  sets  out  no 
evidence,  and  does  not  therefore  enaole  us 
to  determine,  whether  the  question  properly 
arose  in  the  case,  or  whether  or  not  it  was 
a  mere  abstraction.  The  facts  proven  on 
the  trial,  however,  are  certified  in  the  last 
bill  of  exceptions,  and  we  will  look  to  that 
certificate  for  them,  in  passing  upon  the 
question  we  are  now  considering*.  That 
certificate  does  not  show  that  the  horse 
charged  to  have  been  stolen  was  in  the  pos- 
session of  the  accused.  It  only  shows,  in 
regard  to  that  question,  that  he  claimed 
title  to  the  horse,  and  said  he  had  a  bill  of 
sale  for  it.  There  was  then  no  sufficient 
foundation  in  the  evidence  for  the  instruc- 
tion, supposing  it  to  have  been  unexcep- 
tionable in  other  respects.  It  propounded 
an  abstract  point  of  law,  and,  therefore, 
ought  not  to  have  been  given.  Still,  if  it 
correctly  expounded  the  law,  the  judgment 
ought  not  to  be  reversed  on  the  ground  that 
the  point  was  a  mere  abstraction.  We  will, 
therefore,  consider  the  question  as  if  the 
point  had  properly  arisen  in  the  case,  and 
enquire  whether,  in  that  view,  the  instruc- 
tion was  correct. 

The  law  on  this  subject  seems  to  be  very 
well  settled,  and  will  be  found  in  all  the 
law  books  which  treat  of  evidence  in  crimi- 
nal cases.  It  is,  perhaps,  as  well  and 
briefly  laid  down  in  Starkie  on  Bv.,  4th 
part,  p.  840,  as  anywhere  else.  **As  the 
caption  and  asportation,"  says  that  writer, 

"can  seldom  be  directly  proved  by  an 
865      eye   *witness,    presumptive    evidence 

must  in  general  be  resorted  to.  The 
most  usual  and  cogent  evidence  of  this 
nature  consists  in  proof  of  the  prisoner's 
possession  of  the  stolen  goods.  The  force 
of  the  presumption  depends  upon  the  con- 
sideration, that  the  prisoner,  who  can  ac- 
count for  his  possession  of  the  goods,  will, 
if  that  possession  be  an  honest  one,  give  a 
satisfactory  account  of  it.  The  effect  of 
this  evidence  is  to  throw  upon  the  prisoner 
the  burden  of  accounting  for  that  posses- 
sion, and  in  default,  to  raise  a  presumption 
that  he  took  the  goods.  Evidence  of  this 
nature  is  by  no  means  conclusive,  and  it  is 
stronger  or  weaker  as  the  possession  is 
more  or  less  recent,  for  the  obvious  reason 
that  the  difficulty  of  accounting  for  the 
possession  is  increased  by  the  length  of 
time  which  has  elapsed  during  which  the 
goods  may  have  passed  through  many 
hands.  The  rule  is,  that  recent  possession 
raises  a  reasonable  presumption  against  the 
prisoner."  See  also  2  Russell  on  Crimes, 
123;  Roscoe's  Criminal  Evidence,  pp.  18-21; 
Best  on  Presumptions,  p.  304,  |  228;  47 
Law  Library,  p.  179;  and  especially  Wills 
on  Circumstantial  Evidence,  pp.  47-50,  41st 
Law  Library.  In  a  prosecution  for  larceny, 
the    fact  ^that   the  stolen  property  is  found 


upon  the  person  of  the  defendant,  can  al- 
ways be  given  in  evidence  against  him; 
but  the  strength  of  the  presumption  which 
it  raises  against  the  accused,  depends  upon 
all  the  circumstances  surrounding  the  case. 
Bennett  v.  The  State,  1  Swan  R.  411.  It  is 
stronger  or  weaker  in  proportion  to  the 
length  of  time  intervening  between  the 
stealing  and  the  finding.  The  State  v. 
Williams,  9  Ired.  R.,  140.  The  possession 
of  stolen  property,  recently  after  the  theft, 
is  prima  facia  evidence  that  the  person 
found  in  possession  is  the  thief;  but,  like 
all  other  prima  facia  evidence,  it  is  liable 
to  be  repelled  by  evidence  to  the  contrary. 
It  may  even  be  repelled  by  the  account  given 
of  such  possession  by  the  person  with  whom 
it  is  found,  if  that  account  be  reasonable 
in  itself  and  be  not  disproved  by  other 

866  evidence.     What  the  person  *found  in 
possession  of  stolen  property  is  called 

upon  to  do  is,  to  account  for  how  he  came 
by  it.  In  Regina  v.  Crowhurst,  1  C.  and 
K.  370,  47  Eng.  C.  L.  R.,  Alderson,  B., 
said  to  the  jury:  ^*In  cases  of  this  nature 
you  should  take  it  as  a  general  rule,  that 
when  a  man  in  whose  possession  stolen 
property  is  found,  gives  a  reasonable  ac- 
count of  how  he  came  by  it,  as  by  telling 
the  name  of  the  x>erson  from  whom  he  re- 
ceived it,  and  who  is  known  to  be  a  real 
person,  it  is  incumbent  on  the  prosecutor  to 
show  that  the  account  is  false;  but  if  the 
account  given  by  the  prisoner  be  unreason- 
able or  improbable  on  the  face  of  it,  the 
onus  of  proving  its  truth  lies  on  the  pris- 
oner." Roscoe's  Crim.  Ev.  19.  If  th^  pos- 
session of  the  prisoner  be  not  proved  to  be 
recently  after  the  theft,  it  is  not  sufficient 
to  make  it  incumbent  on  him  to  account 
for  such  possession  unless  there  be  evidence 
of  something  more  than  the  mere  fact  of 
possession.  What  is  a  recent  possession 
within  the  meaning  of  this  rule,  is  a  vexed 
question,  and  depends  in  some  measure  on 
the  nature  of  the  property,  as  some  articles 
pass  from  hand  to  hand  more  readily  than 
others.  But  this  is  a  question  for  the  con- 
sideration of  the  jury.  2  Russell,  123.  See 
the  cases  on  this  subject  referred  to  by 
Russell  and  Roscoe,  supra. 

Let  us  now  apply  these  principles  to  this 
case.  The  first  part  of  the  sixth  instruction 
is  in  these  words:  *^ If  the  jury  shall  believe 
from  the  evidence  that  the  horse,  having 
been  recently  stolen,  was  found  in  the  pos- 
session of  the  prisoner,  they  are  justified  in 
presuming  his  guilt,  unless  he  shows  that 
he  came  honestly  by  it."  There  seems  to 
be  no  good  ground  for  objection  to  this  part 
of  the  instruction,  which  is  laid  down  sub- 
stantially in  the  terms  in  which  the  rule  is 
expressed  in  some  of  the  law  books;  as 
Roscoe's  Crim.  Ev.,  p.  18;  where  it  is  said, 
that  if  it  be  **proved,  or  may  be  reasonably 
presumed,  that  the  property  in  question  is 
stolen  property,  the  possessor  is  bound  to 
show  that  he  came  by  it  honestly;  and  if 
he  fail  to  do  so,    the  presumption    is 

867  that  he  is  the  *thief."    The  only  ob- 
jection made  to  this   part   of   the  in- 
struction is,  that  it  treats  the  presumption 
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as  one  of  law  and  not  of  fact.  Certainly  it 
is  one  of  fact  and  not  of  law ;  and  so  we 
think  the  instruction,  according*  to  its  true 
intent  and  meaning,  treats  it.  The  latter 
part  of  the  instruction  is  in  these  words: 
**And  his  failure  to  do  so,"  that  is,  to  show 
that  he  came  honestly  by  the  possession, 
"either  by  positive  evidence  of  the  manner 
in  which  he  came  by  it,  or  of  his  own  good 
character,  to  rebut  that  presumption  of 
g-uilt,  is  a  circumstance  which  the  jury  may 
consider  in  determining  whether  the  pris- 
oner stole  the  horse  or  received  him,  know- 
ing him  to  be  stolen."  The  first  objection 
made  to  this  part  of  the  instruction  is,  that 
it  assumes  the  fact  of  the  failure  of  the 
prisoner  to  explain  his  possession,  instead 
of  referring  it  to  the  decision  of  the  jury 
to  whom  the  question  properly  belonged. 
We  do  not  think  this  is  the  true  meaning  of 
the  instruction,  but  we  think  it  ought  to  be 
construed  as  if  it  read,  **and  his  failure 
to  do  so,  if  the  jury  believe  that  he  did  fail 
to  do  so,"  &c.  The  instruction  was  in- 
tended to  be  based  upon  that  hypothesis. 
Still,  we  think  it  would  have  been  better  to 
have  left  no  room  for  doubt  upon  the  sub- 
ject, while  we  think  it  cannot  be  predicated 
of  the  instruction  that  it  is  erroneous  in 
this  respect. 

But  there  are  grounds  of  objection  to  this 
part  of  the  instruction  which  we  think  are 
well  founded,  and  they  exist  in  the  means 
by  which  it  is  said  the  prisoner  may  rebut 
the  presumption  of  his  guilt,  arising  from 
his  possession  of  the  property  recently  after 
it  was  stolen;  that  is,  '^either  by  positive 
evidence  of  the  manner  in  which  he  came 
by  it,  or  of  his  own  good  character."  The 
word  **positive,"  here  used,  is  objectiona- 
ble. It  is  not  incumbent  on  the  prisoner  to 
produce  positive  evidence  to  repel  the  pre- 
sumption, but  it  is  sufficient  for  him  to 
produce  any  kind  of  le^al  evidence  which 
may  satisfy  the  jury  that  he  is  not 
868  guilty.  Indeed,  if  they  *be  so  satis- 
^  fied,  from  the  evidence  on  the  part  of 
the  Commonwealth,  that  will  be  sufficient. 
If,  on  being  called  on  to  account  for  his 
possession  of  the  stolen  property,  he  give  a 
reasonable  account  of  it,  showing  he  was 
not  the  thief,  and  which  is  not  disproved 
by  any  other  evidence  in  the  case,  that  may 
be  sufficient.  But  the  reference  made  to  the 
character  of  the  prisoner  is  still  more  objec- 
tionable. The  prisoner  may,  if  he  chooses, 
introduce  evidence  of  his  good  character  in 
his  defence,  but  the  Commonwealth  cannot 
introduce  evidence  of  his  bad  character  to 
help  to  make  out  the  charge  against  him ; 
and,  a  fortiori,  she  cannot  rely  on  any  in- 
ference of  his  bad  character  from  his  fail- 
ure to  introduce  evidence  to  prove  his  good 
character.  If  he  introduce  such  evidence, 
the  Commonwealth  may  then  introduce 
countervailing  evidence  of  character.  In 
the  absence  of  any  evidence  on  the  subject, 
the  law  gives  him  credit  for  a  good  charac- 
ter, or,  rather,  protects  him  from  the  im- 
putation of  a  bad  character.  It  requires 
the  case  to  be  decided  according  to  the  evi- 
dence, and  without  any  reference   at  all  to 


the  character  of  the  prisoner.  2  Russell  oo 
Crimes,  784-786;  1  Wharton's  American 
Criminal  Law,  {  637,  and  cases  referred  to 
in  the  notes ;  and  especially.  The  People  ▼- 
White,  24  Wend.  R.  520,  and  The  fiame  v. 
Bodine,  1  Denio  R.  281,  cited  by  the  conn- 
sel  of  the  plaintiff  in  error.  We  also  thinlr 
the  latter  part  of  the  instruction  is  obscure 
in  its  meaning,  and  was  calculated  to  mis- 
lead the  jury. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  erred  in  giving^  the  sixth  in- 
struction. If  the  evidence  had  been  such  aa 
to  make  it  proper  for  the  court  to  g^ivc  any 
instruction  to  the  jury  on  the  subject  em- 
braced in  the  said  sixth  instruction ;  that 
is,  if  there  had  been  evidence  t>efore  the 
jury  that  the  horse  in  the  indictment  men- 
tioned, after  having  been  stolen,  was  found 
in  possession  of  the  prisoner;  then  the 
court  should  have  laid  down  the  rule  on 
the    subject   to    the  following'  effect: 

869  ***If  property  be   stolen,  and  recently 
thereafter   be  found  in  the  exclusive 

possession  of  the  prisoner,  then  such  pos- 
session of  itself  affords  sufficient  ground 
for  a  presumption  of  fact  that  he  was  the 
thief;  and,  in  order  to  repel  the  presump- 
tion, makes  it  incumbent  on  him,  on  bein^ 
called  on  for  the  purpose,  to  account  for 
such  possession  consistently  with  his  inno- 
cence. If  he  give  a  reasonable  account  of 
it,  then  it  devolves  on  the  Commonwealth 
to  prove  that  such  account  is  untrue.  If  he 
give  an  unreasonable  account  of  it,  then 
it  devolves  on  the  prisoner  to  sustain  such 
account  by  other  evidence.  What  is  such  a 
recent  possession  as  raises  a  presumption 
ag'ainst  a  prisoner,  in  the  meaning^  of  the 
rule,  is  a  question  for  the  juxy,  and  depends 
upon  the  nature  of  the  property  and  other 
circumstances  of  the  particular  case.  With- 
out undertaking  to  determine  what  length 
of  time  must  elapse  to  prevent  the  applica- 
tion of  the  rule  in  such  a  case  as  this,  where 
a  horse  is  the  subject  of  the  supposed  lar- 
ceny, it  may  be  safely  said  that  two  months 
(which  appears  to  have  been  about  the 
period  that  elapsed  in  this  case  after  the 
property  is  supposed  to  have  been  stolen, 
and  before  it  was  found)  is  not  too  long-  to 
prevent  such  application." 

The  next  and  last  question  to  be  decided 
in  this  case  arises  on  the  seventh  and  last 
bill  of  exceptions,  which  was  taken  to  the 
action  of  the  Circuit  court  in  overruling^  the 
motion  of  the  prisoner  to  set  aside  the  ver- 
dict, on  the  ground  that  it  was  contrary  to 
law  and  to  the  evidence. 

The  facts  proved  on  the  trial  are  certified 
by  the  court,  and,  as  certified,  we  think 
the3'  are  insufficient  to  sustain  the  verdict 
of  the  jury.  They  show  that  the  horse  in 
the  indictment  mentioned  belong-ed  to  Mrs. 
Williams,  and  was  stolen  from  her  stable 
in  Nelson  county ;  that  about  two  months 
thereafter  the  horse  was  found  in  Kennedy's 
stable,  in  the  town  of  Farmville,  he  keei>- 
ing  a  hotel  in  the  said  town ;  that  Daniel 
Price,    a    brother     of    the    prisoner, 

870  *was  seen  at  some   time,  but  at  what 
time    is    not  stated,    riding   a  horse, 
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-which  was  no  doubt  the  horse  in  question, 
into  Farmville ;  and  that  the  prisoner,  upon 
beiffg  asked  whether  he  claimed   the  horse 
in    Kennedy's   stable    (beings  the   horse  in 
question),  replied  that  he  did;  that  it  was 
his  horse,  and  he  had   a   bill  of  sale  for  it. 
This  is  all  the  evidence  to  connect  the  pris- 
oner with  the  horse  and  with  the  larceny  of 
it,  and  we  think  it    insufficient  to  sustain 
the  verdict.     The  certificate  does  not  show 
when,    by   whom,    and   on   what  terms  the 
horse    was   put   in  Kennedy's  stable;  how 
long-    it    remained     there,    who    exercised 
ownership  over  it,  and  in  what  way,    while 
it  was  there,  and  whether  the  prisoner  dur- 
ing that  period  exercised  any,  and,   if  any, 
what   ownership  over  it ;  or  had  any,  and, 
if  any,  what  connection  with  it.     That  the 
prisoner   claimed   the    horse,    and  said  he 
had  a  bill  of  sale   for   it,    is   perfectly  con- 
sistent  with  his  innocence,  in   the   absence 
of  any  evidence   to  the   contrary.     A  horse 
is  a  thing  easily    sold,  and  often  sold,  and 
is    apt    to   be   sold  by  a  thief;  and  though 
stolen,  may  be  acquired  bona  fide  by  a  pur- 
chaser,   who   possibly    may    not  know  his 
vendor  nor  where  to  find  him.     The  certifi- 
cate  does   not   show    whether  the  prisoner 
produced  the  alleged  bill  of  sale  or  not,  and 
if  so  who  was  the  apparent  vendor ;  whether 
he  was  known  or  not,  aiyd,  if  known,  where 
was  his  residence,  and  why  he  was  not  pro- 
duced   and    examined   as  a   witness  on  the 
trial.     On  these,  or  some  of  these  subjects, 
there  might  and  ought   to  have  been  testi- 
mony on  the  trial. 

We  therefore  think  that  the  Circuit  court 
erred  in  overruling  the  motion  to  set  aside 
the  verdict. 

Upon  the  whole  we  are  of  opinion  that 
the  judgment  is  erroneous  for  the  reasons 
and  on  the  grounds  aforesaid,  and  must  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 


871        *Sand8  v.  The  Commonwealth. 

January  Term,  1872,  Richmond. 

I.  Criminal  Proceedings— Venire  Psctas— SUtutea— 
Return  of  Officer.*— The  list  fflven  by  the  Jndre  to 
the  officer,  from  which  the  officer  Is  to  summon 
jnrors  for  the  trial  of  a  prisoner  for  felony, 
contains  but  twenty-four  names,  and  the  officer 
returns  the  names  of  nineteen  of  them  whom  he 
has  summoned,  and  of  five  as  not  found.  Thonsrh 
it  would  be  better  for  the  judge  to  put  more  than 

♦Criminal  Proceedings— Venire  Facias— Statutes- 
Return  of  Officer.— The  proposition  laid  down  in  the 
first  headnote  of  the  principal  case  is  approved  and 
followed  in  Drier  v.  Com..  89  Va.  681,  16  S.  E.  Eep. 
073,  the  court  sayinsr:  "This  statute  (Acts  187(F71,  p. 
857)  was  construed  in  Sands*  Case,  21  Qratt  871.  In 
that  case  there  was  a  motion  to  quash  the  writ  and 
the  return,  on  the  ground  that  the  list  furnished  by 
the  judge  contained  the  names  of  only  twenty-four 
persons,  it  being  insisted  that  it  ought  to  have  con- 
tained more  than  that  number,  so  that  the  officer 
might  have  made  a  selection  from  the  persons 
named  in  the  list    But  this  court  held  that,  while 


twenty-four  names  on  the  list,  it  is  not  error  to 
give  but  twenty-four,  and  the  return  of  the  officer 
that  he  has  summoned  less  than  the  twenty-four, 
and  the  others  were  not  found,  is  a  valid  return. 
a.  5ame— Same— Change  of  Venue.— The  court  before 
which  a  prisoner  Is  arraigned  for  trial,  if  qualified 
jurors  not  exempt  from  serving  cannot  be  conven- 
iently found  in  the  county  or  corporation,  may 
send  to  another  county  or  corporation  for  such 
jurors. 

3.  Same— Same— Qualification  of  Jurors.— A  person 
who  is  qualified  to  vote  by  the  constitution  of  Vir> 
glnia.  Is  a  competent  juror,  though  he  is  disabled 
from  holding  office  by  the  fourteenth  amendment 
of  the  constitution  ot  the  United  States.  The 
provision  in  the  State  constitution,  article  3, 1  8, 
has  reference  to  the  disability  to  hold  office  under 
that  constitution,  that  provision  of  which  was 
stricken  out  by  the  vote  of  the  people. 

4.  Same—Conspirators— Declarations  of— When  Admls- 

slMe.t— Upon  an  indictment  against  a  person  for  a 
conspiracy  to  commit  a  felony,  or  for  the  felony 
BO  actually  committed,  the  acts  and  declarations 
of  another  of  the  conspirators,  though  not  in  the 
presence  of  the  prisoner  or  afterwards  reported  to 
him,  are  evidence  against  him:  and  this  though 
the  acts  and  declarations  were  done  or  made 
before  the  prisoner  became  a  party  to  the  conspir- 
acy, if  done  or  said  In  furtherance  of  the  common 
object 

5.  Same— Same— Same— Same.— In  order  to  the  admis- 
sibility of  such  evidence,  it  must  be  shown,  first 
that  the  person  whose  acts  or  declarations  are 
sought  to  be  made  evidence,  was.  at  the  time  of 
making  or  doing  them,  himself  a  conspirator: 
and.  also,  that  they  were  done  or  said  in  further- 
ance of  the  object  of  the  conspiracy. 

6.  Same— Same— Qullty  Knowledge  of.— The  guilty 
knowledge  of  the  act  done  by  the  conspirators  is 

a  necessary  element  of  their  guilt  with- 
872  out  proof  of  which  there  can  *be  no  con. 
victlon.  But  it  is  not  necessary  to  prove  that 
this  guilty  knowledge  was  Imparted  to  all  of  them 
at  one  and  the  same  time,  and  by  one  and  the  same 
means.  It  is  only  necessary  to  show  that  each  of 
the  conspirators  had  this  guilty  knowledge,  no 
matter  how,  when  or  where  he  acquired  it 

7.  Constitution— Corporation  Court  of  RlchnM>nd— Term 
of.— The  fourth  point  in  Chahoon's  case  reaffirmed. 

This  is  the  sequel  of  the  case  of  Sands  v. 
The  Commonwealth,  reported  20  Grattan, 
800.  When  the  cause  went  back,  the  pris- 
oner was  put  upon  his  trial  at  the  May  term 
of   the  court   for  1871,  and  that  trial  lasted 

it  would  be  better  for  the  list  to  contain  more  than 
twenty-four  names,^  and  that  the  act  no  doubt  con- 
templated it  generally  would  contain  more,  yet  that 
a  list  containing  only  that  number  did  not  invalidate 
the  execution  of  the  writ:  and  this  ruling  was 
reaffirmed  In  Albert  Mitchell's  Case.  33  Oratt  846. •• 
The  principal  case  is  also  cited  and  approved  in 
Mitchell  V.  Com.,  33  Oratt  861;  Honesty  v.  Com.,  81 
Va.  287;  Snodgrass  v.  Com.,  89  Va.  688, 17  S.  E.  Rep. 
838.  See,  In  addition,  Polndexter  v.  Com.,  38  Gratt 
766.  and  note;  Bacclgalupo  v.  Com.,  33  Oratt  807,  and 
note.  See  generally,  monographic  note  on  "Juries'* 
appended  to  Chahoon  v.  Com.,  20  Oratt  788. 

tSame— Conspirators  —  Declarations  of— When  Ad- 
missible.—See  principal  case  cited  In  Bank  v.  Wad- 
dill,  81  Gratt  486,  and  note. 
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for  twelve  days ;  and  the  jury  not  agreeing 
upon  a  verdict,  were  discharged,  and  the 
case  was  continued.  The  prisoner  was 
again  put  upon  his  trial  at  the  September 
term  of  the  court.  He  then  moved  the  court 
to  quash  the  writ  of  venire  facias  issued  in 
the  cause,  and  the  return  thereon,  for  errors 
upon  the  face  thereof,  and  because  the  writ 
was  not  issued  according  to  law.  The  writ 
commands  the  officer  to  summon  twenty- 
four  persons  of  the  corporation  to  be  taken 
from  a  list  to  be  furnished  him  by  the  judge 
of  said  court,  and  are  qualified  in  other 
respects  to  serve  as  jurors,  &c.  It  was  dated 
the  7th  of  August  1871,  and  returnable  to 
the  September  term  of  the  court.  On  this 
writ  the  officer  returned  the  names  of  nine- 
teen persons  who  had  been  summoned  by 
him  from  the  list  furnished  him  by  the 
judge ;  and  he  returned  the  names  of  five 
persons,  on  the  list  so  furnished  him,  as 
not  found.  The  court  overruled  the  motion ; 
and  the  prisoner  excepted.  This  is  his  first 
exception. 

Of  the  nineteen  persons  summoned,  eight- 
een appeared  and  were  found  to  be  dis- 
qualified, for  having  formed  and  expressed 
opinions  in  reference  to  the  case.  The  court 
thereupon  expressed  the  opinion  that  it 
would  be  proper  to  send  to  some  other  county 
or  corporation  for  a  jury.  To  which  the 
prisoner  objected  until  further  efforts  were 
made  to  obtain  a  jury  in  this  city.  But  the 
court  refused  to  endeavor  further  to  obtain 
a  jury  in  the  city,  and  ordered  writs 
of  venire  facias  to  the  towns  of 
873  *Staunton  and  Charlottesville;  and 
the  prisoner  again  excepted.  The 
evidence  is  stated  by  Moncure,  P.,  in  his 
opinion.     This  is  his  second  exception. 

After  the  foregoing  exception  had  been 
taken,  and  before  the  court  had  issued  the 
said  writs  of  venire  facias  to  Staunton  and 
Charlottesville,  the  prisoner  moved  the  court 
to  change  the  venue  of  this  case  to  some 
other  county  or  corporation,  where  a  more 
impartial  jury  might  be  had  than  in  this 
city ;  insisting  that  if  the  court  was  correct 
as  to  the  state  of  public  sentiment  in  the 
city,  then  it  was  not  a  fit  and  proper  place 
for  a  jury  to  sit  on  the  trial  of  the  prisoner, 
even  though  the  jurors  should  be  brought 
from  elsewhere.  But  the  court  being  of 
opinion  that  a  fair  and  impartial  trial  could 
be  had  in  the  city  by  a  jury  from  a  dis- 
tance, overruled  the  motion ;  and  the  pris- 
oner again  excepted.  This  is  his  third 
exception. 

After  the  officers  had  made  return  upon 
the  writs  of  venire  facias,  and  before  the 
court  had  proceeded  to  call  the  jurors  under 
these  writs,  the  prisoner  moved  the  court  to 
quash  both  of  said  writs  and  the  returns 
thereon  for  errors  and  irregularities  appar- 
ent thereon,  and  because  the  same  were 
issued  without  any  constitutional  or  legal 
authority.  But  the  court  overruled  the  mo- 
tion ;  and  the  prisoner  again  excepted.  This 
is  his  fourth  exception. 

Upon  the  call  of  the  jurors,  J.  B.  Sherer, 
one  of  the  jurors  summoned  on  the  venire 
facias  to  the  town  of  Staunton,  being  called,  | 


was  examined  on  his  voir  dire,  and  in  re- 
sponse to  questions  by  the  court,  stated  that 
he  had  formed  and  expressed  no  opinion  as 
to  the  case,  and  was  about  to  be  accepted 
as  juror,  when  he  stated,  voluntarily,  that 
he  did  not  consider  himself  a  competent 
juror,  upon  the  ground  that  he  had  held 
the  office  of  justice  of  the  peace  of  the  town 
of  Staunton  in  the  years  1858  and  1859,  and 
he  had  never  applied  for  or  had  his  disabil- 
ities under  the  fourteenth  amendment  of 
the  constitution  of  the  United  States 
874  removed.  He  stated  further  *that  he 
had  been  duly  registered  as  a  voter  of 
the  town  of  Staunton  under  the  present 
State  constitution.  The  prisoner  thereupon 
objected  to  said  juror  as  not  competent  to 
serve  in  the  case.  But  the  court  overruled 
the  objection;  and  the  prisoner  excepted. 
This  is  his  fifth  exception. 

In  the  prog^ress  of  the  trial,  after  a  num- 
ber of  witnesses  had  been  examined,  whose 
testimony  is  set  out  at  leng-th,  John  W. 
Cole  was  introduced  as  a  witness;  and  after 
some  previous  questions,  and  having-  bad 
the  paper  alleged  to  have  been  forged  shown 
to  him,  the  attorney  for  the  Commonwealth 
propounded  to  him  the  following  question: 
Did  you  have  any  conversation  with  R.  D. 
Sanxay  concerning  the  bond  for  seven 
thousand  dollars,  which  has  just  been  shown 
to  you,  in  the  year  1866 ;  if  so,  state  the 
conversation? 

To  this  question  and  any  answer  thereto, 
the  prisoner  objected,  in  the  absence  of  any 
statement  by  the  Commonwealth's  attorney 
that  he  expected  to  follow  the  question  up 
by  proof  either  that  the  prisoner  was  pres- 
ent at  the  said  conversation,  or  that,  if 
absent,  he  was  afterwards  informed  of  the 
said  conversation  and  its  purport ;  and  in 
this  connection  it  was  admitted  that  the 
said  R.  D.  Sanxay  died  in  the  year  1868: 
and  the  attorney  for  the  Commonwealth 
stated  that  he  expected  to  introduce  farther 
evidence  tending  to  prove  that  the  said  R. 
D.  Sanxay,  curator,  and  the  accused,  his 
counsel,  afterwards  conjointly  uttered  and 
employed  the  said  forged  bond  as  true, 
knowing  it  to-  be  forg^cS.  The  court  over- 
ruled the  objection ;  and  the  prisoner  again 
excepted.     This  is  his  sixth  exception. 

The  witness  then  proceeded  to  state  two 
conversations  which  he  had  with  Sanxay; 
and  afterwards  a  number  of  other  witnesses 
were  examined  for  the  Commonwealth,  and 
among  them  Charles  H.  Page,  who  testified 
as  to  a  conversation  he  heard  between  the 
prisoner,    George  Chahoon  and  Thomas  R. 

Bowden. 
875  *When  the  evidence  for  the  Com- 
monwealth was  concluded,  the  pris- 
oner moved  the  court  to  exclude  from  the 
jury,  and  to  direct  them  to  disregard  so 
much  of  the  evidence  of  Cole  as  purports  to 
detail  two  conversations  between  Richard 
D.  Sanxay  and  the  said  Cole  concerning 
the  note,  bond  or  claim  against  Haunstein's 
estate,  upon  the  ground  particularly  that 
the  same  was  not  held  in  the  presence  of  the 
prisoner,  and  that  it  does  not  appear  that 
he   was   ever  informed  of  the  fact  that  the 
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conversations  had  taken  place,  or  of  their 
purport ;  and  that  the  same  are  not  compe- 
tent for  any  purpose  in  this  prosecution. 
And  the  prisoner  also  moved  the  court  to 
exclude  from  the  jury,  and  direct  them  to 
disregard  so  much  of  the  testimony  of 
Charles  H.  Page  as  relates  to  the  conversa- 
tion between  the  prisoner,  George  Chahoon 
and  Thomas  R.  Bowden,  upon  the  ground 
that  it  does  not  sufficiently  appear  that  the 
said  conversation  had  any  relation  to  the 
bond  of  Solomon  Haunstein,  specified  in 
the  indictment,  or  to  the  charges  against 
the  prisoner  as  contained  in  the  second  and 
fourth  counts  of  the  indictment,  upon  which 
alone  he  is  now  on  trial.  But  the  court 
overruled  both  of  said  motions;  and  the 
prisoner  again  excepted.  This  is  his  sev- 
enth exception.  The  evidence  in  relation 
to  the  sixth  and  seventh  exceptions  is  suffi- 
ciently stated  in  the  opinion  of  Moncure,  P. 

After  the  foregoing  proceedings,  the  pris^ 
oner  introduced  several  witnesses,  whose 
testimony  is  set  out,  and  among  others 
Alexander  R.  HoUaday,  a  lawyer  practis- 
ing in  the  city,  who  was  examined  as  to 
the  character  of  the  prisoner,  and  as  to  the 
propriety  of  the  action  of  counsel  in  certain 
circumstances;  and  upon  his  cross-exami- 
nation, the  attorney  for  the  Commonwealth 
propounded  to  him  the  following  question, 
viz: 

Suppose  you  were  counsel  for  the  defence 
in  a  case  where  judgment  had  been  allowed 
to  go  by  default,  and  had  afterwards  as- 
sisted the  plaintiff's  counsel  in  getting  a 
decree  on  that  judgment  for  the  sale 
876  of  your  client's  ^property,  and  the 
property  had  been  sold,  and  you  had 
gotten  possession  of  a  part  of  it,  and  you 
had  then  known  that  the  counsel  for  the 
plaintiff  was  paying  fees  to  an  officer  of 
the  St^te  to  stop  his  proceedings  to  escheat 
the  property;  would  you  have  remained 
silent  about  it? 

To  this  question,  and  to  any  answer  to  it, 
the  prisoner  objected.  But  the  court  over- 
ruled the  objection,  and  allowed  the  ques- 
tion to  be  put  to  the  witness :  the  witness 
having  been  asked  on  his  examination  in 
chief,  without  objection,  numerous  ques- 
tions as  to  what  he  would  or  would  not  have 
done,  and  what  he  would  and  would  not 
have  considered  proper,  as  a  lawyer,  in 
certain  supposed  cases,  mostly  based  upon 
the  action  of  the  accused,  as  shown  by  the 
testimony  in  the  case  against  the  prisoner, 
which  is  set  out  in  the  bills  of  exception 
taken  in  the  cause:  the  witness  having  said 
in  answer  to  the  question,  that  in  the  case 
supposed  by  the  question,  he  would  have 
exposed  and  denounced  the  whole  proceed- 
ing, and  all  concerned  with  it.  The  pris- 
oner again  excepted.  This  is  his  eighth 
exception.  See  the  opinion  as  to  the  evi- 
dence. 

The  ninth  exception  of  the  prisoner  need 
not  be  stated. 

The  jury  found  the  prisoner  guilty  on  the 
second  and  fourth  counts  of  the  indictment, 
and  fixed  the  term  of  his  imprisonment  in 
the  penitentiary  at  two  years.     And  there- 


upon the  prisoner  moved  the  court  for  a 
new  trial,  on  the  ground  that  the  juror 
Sherer  was  not  a  competent  juror  to  try  the 
cause;  and  tendered  an  additional  affidavit 
of  Sherer  as  to  his  disabilities  under  the 
fourteenth  amendment  of  the  constitution. 
But  the  court  overruled  the  motion ;  and 
the  prisoner  again  excepted.  This  is  his 
tenth  exception. 

And  lastly,  the  prisoner  moved  the  court 

to  arrest   the    judgment,    upon   the  ground 

that  the  court,  as   organized    and    held   by 

the  present  judge  thereof,  at  the  time 

877  the  *grand  jury   was  empanelled  and 
sworn,    which   found   the  indictment 

against  him,  had  no  lawful  authority  to 
empanel  and  swear  the  said  grand  jury, 
and  upon  other  grounds  appearing  on  the 
record.  But  the  court  overruled  the  motion, 
and  sentenced  the  prisoner  in  accordance 
with  the  verdict:  and  the  prisoner  again 
excepted.  This  is  his  eleventh  exception. 
Upon  the  application  of  the  prisoner,  a 
writ  of  error  was  allowed  him  by  this  court. 

Young  and  H.  A.  Wise,  for  the  prisoner. 

The  Attorney  General  and   G.    Wise,    for 
the  Commonwealth. 

MONCURE,  P.  The  plaintiff  in  error  has 
been  three  times  tried,  and  twice  convicted, 
in  the  Hustings  court  of  the  city  of  Rich- 
mond, in  a  prosecution  there  impending 
against  him  for  felony.  On  the  first  trial 
he  was  convicted  and  sentenced  to  five 
years'  confinement  in  the  penitentiary.  On 
the  second  trial  there  was  a  hung  jury.  On 
the  third  trial  he  was  again  convicted,  and 
sentenced  to  two  years'  confinement  in  the 
penitentiary,  the  shortest  term  prescribed 
by  law  for  the  offence.  The  case  has  been 
twice  before  this  court,  on  a  writ  of  error 
to  the  judgment  of  the  court  below.  In  the 
petition  for  the  first  writ  of  error,  which 
was  to  the  first  judgment  of  conviction, 
thirteen  errors  were  assigned  in  the  judg- 
ment, arising  upon  the  bills  of  exceptions 
which  had  been  taken  in  the  court  below, 
and  which  were  twenty-one  in  number. 
This  court  upon  that  writ  of  error  reversed 
the  said  judgment,  but  only  upon  one  of 
the  said  assignments  of  error ;  though  there 
were,  in  the  opinion  of  the  court,  some 
other  errors  in  the  record.  And  as  the 
questions  presented  by  the  other  assign- 
ments of  error  had  been  fully  argued  before 
this  court,  and  as  many  of  them  might 
again  arise  in  a  future  trial  of  the  case  in 
the  court   below,    this  court  therefore 

878  considered   them,  *and  expressed    an 
opinion    upon    such    of  them  as  were 

likely  again  so  to  arise.  Sands'  case,  20 
Gratt.  800.  The  hope  of  the  court,  by  this 
means,  to  prevent  the  necessity  of  bringing 
up  the  case  again  to  this  court  has  not  been 
realized.  It  has  been  brought  up  on  a  writ 
of  error  to  the  second  judgment  of  convic- 
tion, in  the  petition  for  which  writ  of  error 
there  are  nine  assignments  of  error,  founded 
on  the  bills  of  exception  taken  in  the  court 
below  on  the  third  and  last  trial,  which  are 
eleven    in   number.     The  questions  arising 
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on  these  last  assigfnments  of  error  and  bills 
of  exception  are  the  questions  we  now  have 
to  decide,  and  I  will  proceed  to  consider 
them  in  the  order  in  which  the  said  bills  of 
exception  were  taken. 

I.  The  first  of  these  assignments  of  error 
arising  on  the  first  of  these  bills  of  excep- 
tions is,  that  the  court  erred  in  overruling 
the  motion  of  the  accused  to  quash  the  writ 
of  venire  facias  which  had  been  issued  for 
his  trial  and  the  return  thereon,  which  are 
set  out  in  the  said  first  bill  of  exceptions. 

The  said  venire  facias  bears  date  the  7th 
day  of  August  1871,  is  governed  by,  and 
seems  to  be  in  conformity  with,  the  act 
approved  March  29,  1871,  which  went  into 
operation  from  and  after  the  first  day  of 
July  1871,  entitled  **An  act  to  amend  and 
re-enact  sections  1,  4,  5,  9,  14,  25  and  26  of 
chapter  208  of  the  Code  of  Virginia,  as  to 
juries  in  criminal  cases  and  change  of 
venue."  Acts  of  Assembly  1870-71,  ch. 
262,  p.  357.  That  act  seems  also  to  be  in 
conformity  with  the  constitution.  The 
venire  facias  therefore  is  free  from  any 
good  ground  of  objection.  Was  it  executed 
in  a  legal  manner?  Or  were  the  proceed- 
ings under  it,  or  any  of  them,  illegal? 

It  is  objected  that  the  list  furnished  the 
officer  by  the  judge  of  the  Hustings  court 
contained  only  the  names  of  twenty-four 
persons;  and  as  the  writ  commanded  the 
officer  to  summon  twenty-four  persons  to  be 
taken  from  the  list,  he  was  therefore 
879  required  to  summon  all  on  the  *list. 
Whereas  the  list  should  have  contained 
the  names  of  more  than  twenty-four  per- 
sons, so  that  the  officer  might  have  made  a 
selection  from  the  persons  named  in  the 
list.  It  is  argued  that  if  the  list  need  con- 
tain the  names  of  only  twenty-four  persons, 
the  judge  may  thus,  in  effect,  select  the 
jury,  which  would  be  palpably  improper. 

It  would  be  better,  no  doubt,  for  the  judge 
to  include  the  names  of  more  than  twenty- 
four  persons  in  the  list  required  to  be  fur- 
nished by  section  four  of  the  said  act. 
Because  twenty-four  persons  named  in  the 
list  are  required  to  be  summoned  by  the 
officer,  it  might  very  well  happen  that  some 
of  the  persons  named  in  the  list  would  be 
absent  from  the  county,  or  could  not  be 
found,  and  therefore  the  officer  would 
be  unable  to  comply  with  the  mandate  of 
the  writ. 

But  it  is  not  perceived  that  the  execution 
of  the  writ  would  be  void,  though  the  names 
of  only  twenty-four  persons  were  included 
in  the  list,  and  though  some  of  the  persons 
therein  named  could  not  be  found,  and 
therefore  could  not  be  summoned ;  at  least, 
if  as  many  as  sixteen  of  those  persons  were 
found  and  summoned.  Under  the  old  law, 
which  required  the  officer  to  summon  under 
a  venire  facias  twenty-four  qualified  per- 
sons from  the  body  of  his  county  or  corpo- 
ration at  large,  for  the  trial  of  a  case  of 
felony,  there  could  have  been  no  reason  for 
making  a  return  of  not  found,  and  there- 
fore no  such  return  was  ever  made.  But 
under  the  present  law,  there  may  often  be 
reason  for  such  a  return,  unless  the  number 


of  persons  named  in  the  list  be  large,  and 
it  would  be  very  unreasonable  to  invalidate 
the  proceeding,  at  least  if  as  many  as  six- 
teen persons  were  summoned.  And,  indeed, 
if  as  many  as  sixteen  persons  were  not 
summoned  on  the  first  venire  facias,  where 
is  the  difficulty  in  having  other  qualified 
jurors  summoned  in  the  manner  aforesaid, 
until  a  panel  of  sixteen  jurors  free  from 
exception   should  be   completed?    To 

880  be  sure,  *the  ninth  section  of  the  act 
aforesaid  does   not  literally  embrace 

such  a  case,  but  it  does  in  spirit  and  effect. 
What  the  accused  is  entitled  to  have  is,  a 
panel  of  sixteen  jurors,  free  from  exception, 
from  which  a  jury  for  the  trial  of  his  case 
may  be  selected.  The  law  has  provided 
certain  means  whereby  to  secure  to  him 
this  right,  and  the  use  of  those  means  may 
be  continued  until  that  right  is  attained. 
Suppose  twenty-four  persons  be  summoned 
by  the  officer,  and  all  of  them  attend,  and 
all  of  them  be  free  from  exception,  how  are 
sixteen  of  them  to  be  chosen  to  constitute 
the  panel?  The  accused  cannot  make  the 
choice.  He  has  no  right  to  be  tried  by  any 
sixteen  of  them  he  pleases.  The  officer  can 
call  any  sixteen  of  them  he  pleases,  and 
put  them  upon  the  panel,  and  then  the  ac- 
cused may  peremptorily  challenge  any  four 
of  them  he  pleases,  and  the  remaining 
twelve  will  constitute  the  jury  for  the  trial 
of  the  case.  Suppose  that  sixteen  only  of 
twenty-four  persons  named  in  a  list  are 
summoned  by  the  officer,  the  others  not 
being  found ;  and  that  all  of  these  sixteen 
persons  are  free  from  exception ;  why  may 
they  not  constitute  the  panel?  Why  should 
any  more  be  summoned,  when  the  officer 
may  at  last  put  those  same  sixteen  on  the 
panel?  Why,  when  more  than  sixteen  have 
been  summoned,  and  the  others  named  in 
the  list  are  returned  *'not  found,"  may  not 
the  court  proceed  to  ascertain  whether,  of 
those  summoned  and  in  attendance,  there 
be  as  many  as  sixteen  free  from  exception, 
and  if  so,  to  constitute  a  jury  out  of  that 
numt>er,  or  if  not,  to  make  up  and  complete 
the  panel  in  the  manner  aforesaid? 

Nor  is  it  perceived  that  there  is  any  force 
in  the  objection  that  the  judge,  by  naming 
only  twenty-four  persons  in  the  list,  in 
effect  selects  the  jury.  He  certainly  does 
not  select  the  jury :  at  most  he  only  selects 
the  twenty-four,  from  sixteen  of  whom, 
free  from  exception,  if  so  many  there  be,  a 
jury  may  be  constituted  for  the  trial  of  the 
case.     But  what  reasonable  objection 

881  can  "^there   be    to   that?    Is  he  not  as 
competent    to   make  such  a  selection 

as  a  ministerial  officer  of  the  court?  Is  he 
under- any  constitutional  or  legal  disability 
to  make  such  a  selection?  Does  not  the 
law  expressly  empower  him  to  make  such  a 
selection  in  requiring  him  to  furnish  the 
officer  with  a  list  of  the  persons  to  be  sum- 
moned, without  prescribing  the  number  of 
persons  whose  names  are  to  be  included  in 
the  list?  But  it  is  said  that  the  law  con- 
templated that  more  than  twenty- four  should 
be  named  in  the  list,  as  it  directs  twenty- 
four  to  be  taken  therefrom,   which  implies 
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that  some  would  be  left   behind.     No  doubt  | 
it  did  contemplate  that   more   would  gener- ! 
ally  be  included  in  the  list,  and  it  would  be 
better,    as    I   have  already  said,  to  include  • 
more.     But  I  do  not  think  the   law  requires 
that-more  should,  of  necessity,  be  included. 
If  more,  how  many  more?    Would  one,  two, 
or  twenty  more  be  sufficient? 

I  think,  therefore,  that  although  twenty- 
four  persons  only  were  named  in  the  list, 
and  only  nineteen  of  them  were  summoned, 
and  of  the  nineteen  summoned  only  eight- 
een were  in  attendance,  the  court  did  not 
err  in  overruling  the  motion  to  quash  the 
said  writ  or  the  return  thereof,  and  direct- 
ing the  clerk  to  proceed  to  call  the  jurors 
summoned  under  the  said  writ. 

But  even  if  there  had  been  any  error  in 
this  respect,  I  do  not  think  the  accused 
would  have  been  prejudiced  thereby,  and  it 
would  have  been  cured  by  the  subsequent 
proceedings  in  the  case,  and  especially  the 
proceeding  by  which  a  jury  was  constituted 
for  the  trial  of  the  case,  supposing  that 
proceeding  to  be  itself  free  from  error,  a 
question  which  will  be  presently  considered. 

II.  The  next  assignment  of  error,  arising 
on  the  second  bill  of  exceptions  is,  that  the 
court  erred  in  overruling  the  motion  of  the 
accused  to  endeavor  further  to  obtain  a  jury 
from  the  city  of  Richmond,  instead  of  send- 
ing for  jurors  to  any  other  county  or  corpo- 
ration. 

On  the  second  trial  of  the  case,  after 
882  an  abortive  effort  *to  obtain  a  jury 
from  the  said  city,  only  two  jurors 
having  been  obtained  from  the  persons 
summoned  under  the  venire  facias  which 
had  been  issued  for  the  purpose  of  that 
trial,  the  court  said  that  in  its  judgment 
it  would  be  proper  then  to  issue  a  writ  of 
venire  facias  for  other  persons,  to  make  up 
the  said  jury,  to  some  other  county  or  cor- 
poration than  the  said  city ;  to  which  course 
the  accused,  by  counsel,  expressed  objec- 
tion, and  a  desire  that  another  writ  should 
be  issued  to  summon  persons  from  the  city 
for  a  jury,  before  sending  elsewhere.  And 
thereupon,  at  the  instance  of  the  attorney 
for  the  Commonwealth,  sundry  witnesses 
were  examined,  after  hearing  whom,  the 
court  being  of  opinion  that  it  would  be 
very  inconvenient,  if  not  impossible,  to  get 
a  jury  in  this  case  in  the  city  of  Richmond, 
sent  to  the  city  of  Alexandria  for  persons 
to  complete  the  jury.  To  which  action  of 
the  court  the  accused  excepted,  and  this 
matter  constituted  the  second  bill  of  excep- 
tions taken  on  the  second  trial.* 

On  the  third  and  last  trial  of  the  case, 
after  the  proceedings  had  taken  place  which 
are  set  out  in  the  first  bill  of  exceotions 
taken  on  that  trial,  the  court  proceeded 
with  the  call  of  the  persons  who  had  been 
summoned  under  the  writ  of  venire  facias 
referred  to  in  said  first  bill,  of  whom  eight- 
een were  present,  being  all  who  were  sum- 
moned under  said  writ  except  one,  and 
being  severally  examined  on  their  voir  dire 
as  to  whether  they  had  formed  and  expressed 
opinions  in  reference  to  this  case,  they  were 
all  found  to  have  formed  and  expressed  such 


opinions  as  disqualified  them  from  serving 
as  jurors  upon  the  trial  of  the  accused.  The 
court  thereupon  said  that  in  its  judgment 
it  would  be  proper  then  to  pursue  the  same 
course  that  was  adopted  on  the  second  trial 
of  the  case,  and  send  for  persons  to  form  a 
jury  to  some  other  county  or  corporation 
than  this  city.  To  which  course  the  ac- 
cused, by  counsel,  pursuing  the  same 
course  as  before,    objected,    until  fur- 

883  ther  efforts    were   made  to  *obtain  a 
jury  from    this  city.      Thereupon    it 

was  agreed  by  the  Commonwealth's  attorney 
and  the  accused,  by  counsel,  and  assented 
to  by  the  court,  that  the  testimony  heard 
upon  this  point  at  the  second  trial  should 
be  considered  as  heard  and  received  as  tes- 
timony on  the  same  point  on  the  third  trial. 
And  the  said  testimon3',  as  contained  in  the 
said  second  bill  of  exceptions  taken  on  the 
second  trial,  was  made  a  part  of  the  second 
bill  of  exceptions  taken  on  the  third  trial, 
as  if  repeated  at  large  therein.  And  it 
further  appeared  by  the  registration  list  of 
voters  in  this  city  that  there  were  at  least 
11,000  of  such  voters;  that  the  number  of 
colored  voters  was  at  least  5,000,  and  that 
no  colored  voter  had  ever  been  summoned 
as  a  venireman  upon  any  of  the  trials  of 
this  case,  or  of  the  case  of  George  Chahoon. 
And  the  sergeant  of  the  city  and  his  deputy 
(who  had  been  examined  on  the  same  sub- 
ject on  the  second  trial),  having  been  again 
examined,  stated  that  it  was  still  their 
opinion  that  it  would  be  inconvenient,  is 
not  impossible,  to  get  an  intelligent  and 
impartial  jury  in  this  case  in  the  city  of 
Richmond.  Thereupon  the  accused  renewed 
his  motion,  that  further  effort  should  be 
made  to  obtain  qualified  jurors  from  this 
city  for  his  trial,  before  sending  elsewhere 
for  that  purpose,  and  insisted  that  the 
vicinage  had  not  been  exhausted,  and  that 
the  court,  under  the  present  constitution  and 
laws,  and  under  the  facts  now  appearing, 
had  no  power  to  send  elsewhere  for  juror**, 
certainly  not  at  this  stage  of  the  case ;  and 
the  court  being  of  the  opinion  that  it  would 
be  inconvenient,  if  not  impossible,  to  ob- 
tain an  intelligent  and  impartial  jury  in 
the  city  of  Richmond,  the  cases  of  Chahoon 
and  Sands  having  been  the  subject  of  al- 
most universal  discussion  and  commentary 
among  all  classes  and  conditions  of  people 
here,  refused  to  endeavor  further  to  obtain 
a  jury  from  the  city  of  Richmond,  and 
ordered  writs  of  venire  facias  to  the  towns 
of  Staunton  and  Charlottesville.  To  which 
opinion  and  decision   of  the  court  the 

884  accused    excepted;  *and    this   matter 
constitutes    the  subject  of  the  second 

bill  of  exceptions  taken  on  the  third  trial. 
That  the  court  below  did  not  err  in  this 
opinion  and  decision  is  sufficiently  shown 
by  what  was  said  in  Chahoon's  case,  re- 
cently decided  by  this  court,  and  not  yet 
reported,  unless  the  act  concerning  juries 
in  criminal  cases,  approved  March  29,  1871, 
as  aforesaid,  alters  the  case.  That  act,  by 
its  terms,  went  into  operation  from  and 
after  the  first  day  of  July  1871,  and  it  car- 
ried into  effect,  in  regard  to  criminal  cases. 
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the  third  section  of  the  third  article  of  the 
constitution,  which  provides  that  *'all  per- 
sons entitled  to  vote  and  hold  office,  and 
none  others,  shall  be  eligible  to  sit  as 
jurors.'*  Independently  of  the  effect  of 
that  act,  there  was  gp-eater  reason  for  send- 
ing abroad  for  a  jury  for  the  last  trial  of 
the  accused  than  for  the  last  trial  of  Cha- 
hoon,  which  took  place  previously  to  that 
of  the  accused. 

But,  as  by  the  operation  of  that  act, 
which  went  into  effect  after  the  last  trial  of 
Chahoon,  and  before  the  last  trial  of  the 
accused,  a  large  addition  was  made  to  the 
class  of  persons  in  the  city  of  Richmond 
** eligible  to  sit  as  jurors,"  the  question  is 
whether  that  fact  altered  the  case  and  made 
it  improper  to  send  abroad  for  persons  to 
constitute  a  jury  for  the  last  trial  of  the 
ace  u  sed 

If  these  additional  persons,  who  were 
thus  made  eligible  to  sit  as  jurors,  had  been 
brought  from  abroad  and  settled  down  in 
Richmond  at  the  time  the  act  aforesaid 
went  into  effect,  it  would  have  been  proper 
to  have  resorted  to  this  new  source  before 
sending  abroad  for  a  jury. 

But  these  additional  persons  had  been 
residents  of  Richmond  during  the  progress 
of  all  the  trial  which  had  taken  place  in 
these  cases,  and  their  minds  were  as  much 
made  up  on  the  subject  as  the  minds  of 
those  of  the  same  locality  who  had  been 
previously  eligible  to  sit  as  jurors.  It  is 
not  strange,  therefore,  that  the  sergeant 
and  deputy  sergeant,  upon  their  re- 
885  examination  after  *this  new  element 
of  jury  material  had  been  added  to 
the  stock,  stated  **that  it  was  still  their 
opinion  that  it  would  be  inconvenient,  if 
not  impossible,  to  get  an  intelligent  and 
impartial  jury  in  this  case  in  the  city  of 
Richmond,  *  *  and  that  the  court  below  should 
have  been  of  the  same  opinion,  and  should 
accordingly  have  sent  abroad  for  a  jury. 
Certainly  I  cannot  say  that  the  said  court 
erred  in  that  respect. 

III.  The  next  assignment  of  error,  aris- 
ing on  the  third  bill  of  exceptions,  is,  that 
the  court  erred  in  overruling  the  motion  of 
the  accused  for  a  change  of  venue,  made 
after  the  court  had  determined  to  send  abroad 
for  persons  to  constitute  a  jury  as  aforesaid, 
and  before  any  writs  of  venire  facias  had 
been  issued  under  that  determination. 

I  am  of  opinion  that  there  is  no  error  in 
the  judgment  in  this  respect,  and  that  on 
this  branch  of  the  case  it  is  sufficient  to 
refer  to  what  is  said  on  the  same  subject  in 
the  recent  case  of  Chahoon,  before  referred 

to-  ,  . 

IV.  The  next  assignment  of  error,  aris- 
ing on  the  fifth  bill  of  exceptions,  is  that 
the  court  erred  in  overruling  the  objection 
of  the  accused  to  the  competency  of  J.  B. 
Sherer  as  a  juror,  and  directing  him  to  be 
placed    upon   the  panel  for   the  trial  of  the 

accused. 

The  question  intended  to  be  presented  by 
this  assignment  of  error,  and  the  bill  of 
exceptions  on  which  it  is  founded  is, 
whether  a  person  laboring   under  the  disa- 


bility created  by  the  14th  amendment  of  the 
constitution  of  the  United  States,  can  be 
eligible  to  sit  as  a  juror  under  the  3d  section 
of  the  3d  article  of  the  constitution  of  the 
State,  which  provides  that  ^'all  persons 
entitled  to  vote  and  hold  office,  and  none 
others,  shall  be  eligible  to  sit  as  jurors." 
Conceding,  what  is  by  no  means  certain, 
that  it  sufficiently  appears  from  the  said 
bill  of  exceptions,  that  the  juror,  J.  B. 
Sherer,  was  in  fact  laboring  under  the 
said  disability,  does  the  aforesaid  provision 
of  the  constitution  of  the  State  apply 

886  to  *the  case?  I  think  not.  I  think 
that  provision  applies  only  to  *  "per- 
sons entitled  to  vote  and  hold  office"  under 
the  State  constitution,  and  not  to  persons 
so  entitled  under  the  constitution  of  the 
United  States.  The  words  of  the  provision 
were  used  in  reference  to  other  portions  of 
the  State  constitution,  as  it  was  adopted  by 
its  framers.  It  then  contained  the  provi- 
sions therein  designated  as  clause  4th,  sec- 
tion 1,  article  3,  and  section  7,  article  3, 
which  were  afterwards  stricken  out  by  the 
popular  vote  taken  on  the  question  as  to  the 
adoption  of  the  constitution  with  or  without 
the  said  provisions.  By  these  provisions, 
similar  disabilities  to  those  created  by  the 
14th  amendment  of  the  constitution  of  the 
United  States,  were  adopted  and  engrafted 
on  the  State  constitution,  and  were  applied 
equally  to  voting  and  holding  office,  so  that 
those  and  only  those  who  were  entitled  to 
vote  were  entitled  to  hold  office ;  and  then 
the  3d  section  of  article  3  declared  that  **all 
persons  entitled  to  vote  and  hold  office,  and 
none  others,  shall  be  eligible  to  sit  as 
jurors:"  That  is,  **all  persons  entitled  to 
vote  and  hold  office  under  this  constitu- 
tion," &c.  These  disabilities  under  the 
State  constitution  were  entirely  independent 
of  the  disabilities  under  the  14th  amend- 
ment, and  the  3d  section  aforesaid  had  ref- 
erence to  the  former  and  not  to  the  latter. 
The  provisions  aforesaid  pointed  out  the 
mode  whereby  the  disabilities  thereby 
created  might  have  been  removed ;  that  is, 
by  a  separate  vote  in  each  case,  of  three- 
fifths  of  both  houses  of  the  Lregislature. 
The  14th  amendment  aforesaid  points  out 
a  mode  whereby  the  disabilities  thereby 
created  may  be  removed;  that  is,  by  a  vote 
of  two-thirds  of  each  house  of  Congress. 
The  removal  of  the  disabilities  in  the  one 
case  would  not  have  operated  a  removal  of 
the  disabilities  in  the  other.  When,  there- 
fore, the  provisions  aforesaid  were  stricken 
out  of  the  State  constitution,  the  said  3d 
section    was   not  thereby   made  to  refer  to 

the   disabilities   created   by  the  said 

887  14th  amendment,  *but  continued   af- 
terwards to  refer,  as  it  had  before  re- 
ferred, only  to  the  State  constitution. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  court  below  in 
regard  to  the  competency  of  J.  B.  Sherer 
as  a  juror. 

V.  The  next  assignment  of  error,  arising 
on  the  sixth  and  seventh  bills  of  exceptions 
is,  that  the  court  erred  in  overruling  the 
objection  of  the  accused  to  a  question  pro- 
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pounded  by  the  attorney  for  the  Common- 
wealth to  the  witness  John  W.  Cole,  and  to 
any  answer  thereto,  and  in  allowing  the 
said  question  to  be  asked,  and  the  witness 
to  answer  it,  as  stated  in  the  said  sixth  bill 
of  exceptions;  and  also  in  overruling  the 
motion  of  the  accused  to  exclude  from  the 
jury,  and  to  direct  them  to  disregard  so 
much  of  the  evidence  of  said  Cole  as  was 
in  answer  to  the  question  propounded  to  him 
as  aforesaid,  as  stated  in  the  said  seventh 
bill  of  exceptions. 

The  question  here  referred  to  was:  *'Did 
you  have  any  conversation  with  R.  D. 
Sanxay  concerning  the  bond  for  seven 
thousand  dollars,  which  has  just  been  shown 
you,  in  the  year  1866 ;  if  so,  state  the  con- 
versation?" To  which  question,  and  any 
answer  thereto,  the  prisoner  by  his  counsel 
objected,  in  the  absence  of  any  statement 
by  the  Commonwealth's  attorney,  that  he 
expected  to  follow  the  question  up  by  proof, 
either  that  the  prisoner  was  present  at  the 
said  conversation,  or  that,  if  absent,  he  was 
afterwards  informed  of  the  said  conversa- 
tion and  its  purport;  and  in  this  connec- 
tion, it  was  admitted  that  the  said  R.  D. 
Sanxay  died  in  the  year  1868:  and  the  at- 
torney for  the  Commonwealth  stating  that 
he  expected  to  introduce  further  evidence 
tending  to  prove  that  the  said  R.  D.  Sanxay, 
curator,  and  the  accused  his  counsel,  after- 
wards conjointly  uttered  and  employed  the 
said  forged  bond  as  true,  knowing  it  to  be 
forged ;  the  court  overruled  the  said  objec- 
tion of  the  prisoner  and  allowed  the  said 
question  to  be  put  and  the  witness  to 
888  answer  it;  to  which  opinion  of  *the 
court  the  prisoner  excepted:  and  this 
was  the  subject  of  the  said  sixth  bill  of 
exceptions. 

The  witness  Cole  then  said,  in  answer  to 
the  said  question,  that  * 'there  was  a  con- 
versation in  the  latter  part  of  1866  between 
him  and  Sanxay  about  the  bond.  Witness 
had  collected  rents  for  Sanxay  from  this 
property  (Haunstein's  real  estate) .  Sanxay 
had  had  some  difficulty  with  his  tenants, 
and  requested  witness  at  the  end  of  the 
quarter  to  call  for  the  bills  again.  Witness 
met  Sanxay  on  the  street  about  the  end  of 
the  quarter,  and  asked  him  if  he  had  his 
bills  ready.  He  told  witness  he  did  not ; 
that  he  did  not  know  whether  he  would  give 
him  any  more  bills  to  collect ;  that  there 
had  been  an  account  or  note,  witness  for- 
gets which,  brought  against  the  estate,  and 
that  it  was  a  damned  forgery,  and  that  he 
did  not  intend  to  pay  it.  Witness  thinks 
he  must  have  said  'note,'  as  he  said  it  was 
a  damned  forgery.  He  told  witness,  how- 
ever, he  would  see  him  again  about  it,  and 
witness  saw  him  afterwards,  and  he  told 
him  he  would  not  want  him  to  collect  any 
more  rents;  that  he  had  made  enquiries 
about  this  note,  and  found  it  was  all  cor- 
rect, and  that  he  would  have  no  more  to  do 
with  the  estate  as  curator:"  *'his  meaning 
being,  as  witness  understood,  that  the  pay- 
ment of  the  note  would  consume  the  whole 
estate."  This  last  remark  was  made  by 
witness  on    his  cross-examination;  in  the 


course  of  which  he  also  said  that  it  was 
about  the  1st  of  October  1866  that  he  met 
Sanxay  in  the  street,  when  the  latter  pro- 
nounced the  note  a  damned  forgery  as  afore- 
said, and  witness  thought  it  was  during  the 
same  month,  October,  that  he  saw  Sanxay 
again,  and  he  said  '*he  had  enquired  into 
it  (the  note),  and  found  the  note  all  correct, 
and  that  he  would  have  no  more  to  do  with 
the  estate  as  curator."  After  this  answer 
was  given  by  the  witness.  Cole,  a  great 
deal  of  other  evidence  was  given  by  that 
and  other  witnesses,  and  then  the  prisoner 
moved  the  court   to   exclude  from  the 

889  jury,  and  to  direct  them  to  ^disregard, 
so   much    of   the  evidence  of  the  said 

Cole  **as  purports  to  detail  the  two  conver- 
sations between  Richard  D.  Sanxay  and 
said  Cole  concerning  the  note,  bond  or  claim 
against  the  said  Haunstein's  estate,  which 
conversations  are  detailed  in  the  testimony 
of  said  Cole  as  aforesaid,  upon  the  ground, 
particularly,  that  the  same  were  not  held 
in  the  presence  of  the  prisoner,  and  that  it 
does  not  appear  that  he  was  ever  informed 
of  the  fact,  that  such  conversations  had 
taken  place,  or  of  their  purport,  and  that 
the  same  are  not  competent  for  an3*  purpose 
in  this  prosecution."  But  the  court  over- 
ruled the  said  motion,  and  permitted  the 
said  evidence  to  remain  before  the  jury, 
and  to  be  considered  by  them  in  the  trial 
of  the  prisoner ;  to  which  decision  of  the 
court  the  prisoner  excepted ;  and  this  was 
the  subject  in  part  of  the  said  seventh  bill 
of  exceptions. 

The  evidence  introduced  in  behalf  of  the 
Commonwealth,  and  set  out  in  the  said  bills 
of  exception,  tended  to  show  that  Solomon 
Haunstein,  a  foreigner,  died  in  the  city  of 
Richmond  in  the  year  1861,  intestate,  and 
without  heirs,  having  lived  in  the  city  sev- 
eral years  before  his  death,  and  accumulated 
quite  a  large  estate,  consisting  partly  of 
money  and  other  personal  property,  but 
chiefly  of  houses  and  lots,  in  or  near  the 
city ;  that  Richard  D.  Sanxay  was  curator 
of  the  said  Haunstein's  estate,  having  been 
appointed  and  qualified  as  such  shortl3'  after 
and  during  the  same  year  of  Haunstein 's 
death,  and  having  thereafter  had  the  care 
and  management  of  his  estate ;  that  a  writ- 
ing purporting  to  be  the  writing  obligatory 
of  said  Haunstein,  for  the  sum  of  seven 
thousand  dollars,  payable  on  demand  to 
John  W.  Thompson  or  order,  and  an  en- 
dorsement thereon  purporting  to  be  the  en- 
dorsement of  said  Thompson,  being  the 
writing  and  endorsement  in  the  indictment 
mentioned,  were  forged;  that  sometime  in 
the  year  1866,  or  carlj'  in  the  year  1867,  a 
conspiracy  was  formed  bj-  George  Chahoon, 
the  prisoner,    Johnson  H.  Sands,    the 

890  said  curator,  R.  D.  *Sanxay,   and  his 
son    Richard    S.    Sanxay,    to  convert 

the  estate  of  said  Haunstein  to  their  own 
use;  that  the  plan  which  they  devised  to 
effect  that  object,  was  to  utter  and  employ 
as  true  the  said  forged  bond,  which  they 
knew  to  be  forged,  and  by  proceedings  at 
law  and  in  equity  to  subject  the  said  estate 
to    the   payment  of   the   said  forged  bond ; 
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and  then  to  divide  the  fruits  of  the  crime 
among-  themselves;  that  in  pursuance  of 
the  said  criminal  purpose,  Chahoon,  who  it 
seems  had  come  to  the  city  of  Richmond  to 
live  in  1866,  professing"  to  act  as  attorney 
at  law  for  William  Gleason,  the  pretended 
assignee  of  said  forged  bond,  instituted 
an  action  at  law  thereon  in  the  County 
court  of  Henrico,  on  the  28th  day  of  Janu- 
ary 1867,  and  at  the  same  time  handed  to 
the  clerk  of  said  court  the  declaration  in 
the  case  and  the  said  forged  bond;  that 
said  Chahoon,  when  he  went  to  the  clerk's 
office  to  bring  said  action,  handed  to  the 
clerk  a  letter  of  introduction  to  him  from 
the  prisoner  Sands,  and  he,  the  said  Cha- 
hoon, was  not  seen  at  the  clerk's  office  nor 
at  the  courthouse  of  said  county  again  until 
after  judgment  was  obtained  in  said  action  ; 
that  judgment  by  default  was  entered  in 
said  action  for  the  amount  of  said  forged 
bond,  with  interest  and  costs,  on  the  11th 
day  of  March  1867,  less  than  two  months 
after  the  action  Was  brought;  that  the 
curator  Sanxay  was  at  the  clerk's  office 
pending  the  action,  examined  the  papers 
therein,  and  told  the  clerk  to  mark  the  name 
of  the  prisoner  as  his  counsel  in  the  action  ; 
that  afterwards,  and  on  the  day  on  which 
the  office  judgment  in  the  action  was  con- 
firmed, but  before  such  confirmation,  and 
before  the  office  judgment  docket  was  called, 
there  was  a  meeting  in  the  clerk's  office 
between  the  said  curator  and  the  prisoner, 
and  a  pretended  consultation  took  place 
between  them  in  the  presence  and  hearing 
of  the  clerk,  about  putting  in  a  defence  to 
the  said  action,  which  there  was  then  full 
time  enough  to  do;  that  they  had  the 
papars  in  the  action,  to  wit :  the  said  decla- 
ration and  bond  in  their  hands,  when 
891  Sands  told  Sanxay  the  *only  way  he 
could  defeat  the  suit  was  to  put  in 
the  plea  of  non  est  factum,  and  advised  and 
urged  him  to  do  so ;  that  Sanxay,  who  had 
been  looking  at  the  said  paper  in  his  hand, 
said  he  could  not  swear  that  this  was  not  the 
writing  of  Solomon  Haunstein,  that  he 
could  not  swear  that  it  was  not  Haunstein's 
signature,  and  therefore  that.he  could  not  put 
in  that  plea;  that  Sands  said  to  Sanxay 
that  other  pleas  might  be  dilatory,  but  this 
was  the  only  plea  that  could  defeat  the 
action,  and  that  if  he  could  not  put  in  that 
plea,  he  had  no  further  use  for  counsel,  or 
he  could  do  him  no  good ;  they  then  went 
out  together,  and  no  plea  was  put  in,  and 
the  office  judgment  was  confirmed;  that 
shortly  thereafter,  to  wit :  on  the  29th  day 
of  April  1867,  a  cause  in  chancery  was 
docketed  by  consent  in  the  Circuit  court  of 
Henrico  county,  in  the  name  of  William 
Gleason,  assignee  of  John  W.  Thompson, 
plaintiff,  against  Richard  D.  Sanxay,  cura- 
tor of  the  estate  of  Solomon  Haunstein,  de- 
ceased, defendant,  the  plaintiff  having  on 
the  same  day  filed  his  bill  and  the  defend- 
ant his  answer ;  the  object  of  which  cause 
was  to  obtain  a  decree  for  the  sale  of  the 
real  estate  of  Haunstein  for  the  payment 
of  the  said  forged  bond.  The  bill  is  very 
brief,  states  the  judgment   obtained  at  law 


as  aforesaid,  of  which  a  copy  is  exhibited, 
and  that  the  plaintiff  was  informed  by  said 
curator  that  there  was  no  personal  estate; 
charges  that  the  rents  of  said  estate  (mean- 
ing the  real  estate)  would  nothing"  like  paj< 
said  debt  in  five  years,  that  the  whole  prop- 
erty, &c.,  was  not  sufficient  for  that  pur- 
pose, if  sold,  and  that  Haunstein  died 
without  leaving  heirs;  and  prays  that 
Sanxay,  the  curator,  might  be  made  de- 
fendant to  the  bill,  that  so  much  of  said 
property  as  might  be  necessary  should  be 
sold  to  pay  said  debt,  that  all  proper  parties 
might  be  made  defendants  to  the  bill,  that 
all  proper  accounts  might  be  taken,  and  for 
general  relief .  It  is  signed,  **Wm.  Gleason, 
assignee  of  John  W.  Thompson,  by  George 
Chahoon,     his   counsel."      The    said 

892  evidence  further  *tends   to   show  that 
the    said  bill  is  principally    in    said 

Chahoon's  handwriting,  though  there  are 
several  interlineations  in  Sands'  handwrit- 
ing, some  or  all  of  which  appear  to  be  ma- 
terial. The  answer  of  the  curator,  after 
making  some  preliminary  statements  as  to 
his  qualification  and  proceedings  as  cnrator, 
and  as  to  Haunstein's  having  died  intestate 
and  without  heirs,  further  states,  *^that  he 
paid  all  the  debts  which  he  thoug-ht  were 
due  by  said  estate,  and  knew  not  of  this 
debt  due  the  plaintiff  till  after  the  war, 
when  he  gave  as  a  reason  for  not  applying 
for  it  sooner,  through  his  counsel,  that  it 
was  because  the  condition  of  the  country 
prevented  him  from  doing  so;"  and  then, 
after  stating  that  he  had  settled  his  accounts 
as  curator,  and  was  ready  to  render  a  further 
account  and  pay  the  balance,  if  any,  which 
might  be  found  due  by  him,  he  further 
states  **that  the  rents  from  said  property 
(meaning  the  real  estate)  would  not  pay 
the  plaintiff's  debt  in  twenty  years;  that 
said  estate,  if  sold,  would  hardly  do  so; 
that  he  cannot  make  any  objection  to  the 
sale  asked  for  by  the  plaintiff,  as  the  estate 
is  liable  for  his  claim,  and  the  long^er  it 
stands  there  will  be  less  chance  for  liqui- 
dating the  whole  of  it;  that  he  is  satisfied 
this  is  the  only  outstanding  claim  ag-ainst 
said  estate,  and  he  thinks  it  would  be  better 
for  all  parties  for  the  estate  to  be  sold, 
without  waiting  for  the  stay  law  to  be  re- 
moved, and  for  this  claim  to  be  paid  out  of 
the  proceeds."  The  said  evidence  further 
tends  to  show  that  this  answer  was  signed 
by  the  defendant  Sanxay,  and  was  in  the 
handwriting  of  Sands.  On  the  same  day 
on  which  this  bill  and  answer  were  filed, 
and  the  cause  was  docketed  by  consent,  to 
wit :  on  the  29th  day  of  April  1867,  the 
cause  came  on  to  be  heard  by  like  consent, 
when  the  court  decreed  that  the  said  Rich- 
ard D.  Sanxay,  who  was  appointed  a  special 
commissioner  for  the  purpose,  should,  after 
paying,  on  account  of  said  alleged  debt  due 
by  the  said  judgment,  whatever  might  be 
due  from  him  as  curator  aforesaid,  sell 

893  all  or  so  much  of  the  *said  real  estate 
as    might  be  necessary  to  settle  the 

balance  of  the  said  debt,  at  public  auction 
on  the  premises,  after  advertising*  the  time, 
place,  and  terms  of  sale  in  one  of  the  news- 
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papers  published  in  the  city  of  Richmond 
for  ten  days,  upon  the  following"  terms: 
one- third  cash,  one-third  on  a  credit  of 
three  months,  and  the  balance  on  a  credit 
of  six  months,  taking  for  said  deferred  pay- 
ments negotiable  notes  with  good  endorsers, 
including  interest,  and  retaining  the  title 
until  the  further  order  of  the  court,  unless 
the  purchaser  or  purchasers  prefer  to  pay 
all  cash ;  in  which  case  the  said  special 
commissioner  was  authorized  to  receive  the 
same  and  make  such  purchaser  a  deed  at 
once  for  the  property  so  purchased,  and  the 
said  special  commissioner  was  authorized 
and  directed  to  apply  said  notes  and  cash 
arising  from  said  sales  in  payment  of  said 
debt  to  said  William  Gleason,  assignee  of 
John  W.  Thompson,  or  to  George  Chahoon, 
his  attorney,  in  full  of  the  same,  and  take 
his  receipt  therefor,  and  file  it  with  the 
papers  in  the  case,  and  report  all  his  pro- 
ceedings therein  to  the  court.  The  said 
Sanxay  is  then  required  to  give  bond  as 
special  commissioner,  and  to  settle  a  fur- 
ther account  as  curator  before  a  commis- 
sioner of  the  court. 

On  the  29th  of  October  1867,  the  cause 
came  on  again  to  be  heard,  by  consent  of 
parties,  by  their  attorneys,  upon  the  reports 
of  commissioner  Evans  and  commissioner 
Sanxay,  under  the  former  decree,  which 
reports  were  on  that  day  filed ;  on  consid- 
eration whereof,  the  court  approved  and 
confirmed  said  reports;  and  it  appearing 
that  nothing  further  remained  to  be  done 
in  the  cause,  it  was  ordered  to  be  removed 
from  the  docket.  The  report  of  special 
commissioner  Sanxay  states,  that  he  sold 
the  said  property  on  the  16th  day  of  May 
1867,  in  the  manner  and  on  the  terms  pre- 
scribed by  the  decree  of  the  29th  of  April 
1867,  after  advertising  the  sale  as  therein 
directed,  at   which   sale  Mary  J.  Wilkinson 

became  the  purchaser  of  one  lot,  at 
894      the  price  of  1800;  *Richard  S.  Sanxay 

of  another,  at  the  price  of  $1,060; 
Wm.  D.  Porter,  of  two  others,  at  the  price 
of  $1,275;  and  J.  H.  Sands  of  two  others, 
at  the  price  of  $1,200;  which  embraced  all 
of  the  real  estate ;  that  all  of  the  purchasers 
preferred  to  settle  and  get  their  deeds  at 
once  for  the  property  so  purchased,  which 
was  done  accordingly ;  and  that  after  pay- 
ing the  expenses  of  sale,  &c. ,  and  the  bal- 
ance arising  therefrom  of  $4,079.38,  as  well 
as  the  sum  of  $917.56,  due  by  the  curator, 
was  paid  over  to  George  Chahoon,  attorney 
for  Wm.  Gleason,  his  receipt  for  which  was 
therewith  returned.  That  receipt  is  in  these 
words:  **June  15th,  1867.  Received  of  R. 
D.  Sanxay,  special  commissioner,  the  sum 
of  forty-nine  hundred  and  ninety-six  94-100 
dollars,  in  part  satisfaction  and  discharge 
of  the  judgment  obtained  in  Henrico  County 
court  at  March  term  1867,  in  favor  of  Wm. 
Gleason,  assignee  of  John  W.  Thompson, 
against  Richard  D.  Sanxay,  curator  of 
the  estate  of  Samuel  Haunstein,  dec'd. 
(Signed,)  Geo.  Chahoon,  att'y  for  Wm. 
Gleason,  assignee  of  John  W.  Thompson." 
The  said  evidence  further  tended  to  show, 
that  the  body  of  the  said  receipt  of  Chahoon, 


and  both  of  the  decrees  rendered  in  the  suit, 
were  in  the  handwriting  of  Sands,  and  that 
*  ^Chahoon  never  appeared  in  the  case  in 
any  shape  or  form  ;*'  that  R.  S.  Sanxay  was, 
in  fact,  the  purchaser  of  the  lot  which 
was  cried  out  to  Mary  J.  Wilkinson,  who 
was  his  mother-in-law,  and  afterwards  sold 
it  to  Sands;  that  R.  D.  Sanxay,  the  cura- 
tor, made  an  arrangement  to  have  Porter's 
two  lots  conveyed  to  his  son,  the  said  R.  S. 
Sanxay;  so  that  he,  R.  S.  Sanxay,  finally 
got  three  of  the  lots,  and  Sands  the  other 
three;  and  that  Chahoon  and  R.  S.  Sanxay 
paid  money  towards  feeing  the  escheator  to 
stop  his  proceedings  to  have  the  said  prop- 
erty escheated,  but  that  Sands  refused  to 
pay  anything  towards  that  object. 

There  is  a  good  deal  of  other  evidence 
embodied     in     the      bills    of     exceptions, 

which  I  have  not  stated  in  detail, 
895      ^having    stated    only    so   much   as  I 

thought  might  be  material  to  the 
proper  understanding  of  the  question  I  am 
now  considering.  Perhaps  I  have  stated 
more  than  was  necessary ;  but  the  question 
is  one  which  the  learned  counsel  for  the 
plaintiff  in  error  seems  to  deem  the  most 
important  in  the  case,  and  which  he  argued 
with  great  earnestness  and  ingenuity. 
That  question,  be  it  remembered,  is  as  to 
the  admissibility  of  the  evidence  of  Cole  in 
regard  to  the  declarations  of  R.  D.  Sanxay, 
which  the  counsel  contends  are  inadmissi- 
ble for  any  purpose  in  this  prosecution.  Is 
that  so? 

The  charge  against  the  accused  in  this 
case  is,  that  he  uttered  and  attempted  to 
employ  as  true,  a  forged  instrument,  know- 
ing it  to  be  forged;  and  that  he  accom- 
plished the  criminal  act  by  means  of  a 
conspiracy  between  himself  and  others. 
In  such  a  case  it  is  well  settled,  that  the 
conspiracy  being  proved,  the  acts  and  dec- 
larations of  any  of  the  conspirators,  in  fur- 
therance of  the  object  of  the  conspiracy,  are 
admissible  evidence  against  each  and  all  of 
them,  though  such  acts  and  declarations 
were  not  done  and  said  in  the  presence  of 
all.  And  they  are  admissible  even  against 
a  conspirator  who  did  not  accede  to  the 
conspiracy  until  after  they  were  done  and 
said.  Bach  conspirator  is  the  criminal 
agent  of  every  other,  and  when  he  accedes 
to  the  conspiracy  he  sanctions  what  may 
have  been  previously  done  or  said  by  the 
others,  or  any  of  them,  in  furtherance  of 
the  common  object.  Such  admissibility  is 
not  confined  to  a  case  in  which  the  prose- 
cution is  for  the  conspiracy  itself,  but  ex- 
tends to  a  case  like  this,  in  which  the 
prosecution  is  for  the  very  crime  committed 
in  pursuance  of  the  conspiracy.  And  it 
does  not  matter  whether  the  iirosecution  be 
jointly  against  all,  or  severally  against 
each,  or  one  of  the  perpetrators. 

Now,  in  order  to  the  admissibility  of  such 
evidence  on  the  ground  just  stated,  two 
things   are  certainly   necessary:    1st,    that 

the  persons  whose  acts  or  declarations 
8%      *are  sought  to  be  made  evidence,  was, 

at  the  time  of  doing  or  making  them, 
himself  a  conspirator;  and,  2dly,  that  they 
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were  done  or  said  in  furtherance  of  the  ob- 
ject of  the  conspiracy. 

That  R.  D.  Sanxa3',  the  curator  of  Haun- 
8tein*s  estate,  was,  at  some  time  or  other, 
one  of  the  conspirators,  if  any  conspiracy 
there  was,  the  evidence  strongly  tends  to 
prove.  Indeed,  it  is  difficult,  if  not  impos- 
sible, to  conceive,  supposing  the  evidence 
in  the  case  to  be  true,  how  any  judgment 
could  have  been  recovered  against  him  in 
the  action  at  law  upon  the  forged  bond, 
without  his  concurrence,  consent  or  con- 
nivance. The  least  degree  of  fidelity  on 
his  part  to  the  trust  reposed  in  him  by  law 
as  curator  of  the  estate  he  represented, 
would  have  ensured  the  defeat  of  that  action. 
The  plea  of  non  est  factum  would  certainly 
have  defeated  it.  It  was  his  duty  to  have 
put  in  that  plea.  He  could  easily  have  done 
so ;  and  he  must  have  known  it.  The  scene 
at  the  clerk's  office  before  referred  to,  must 
have  been  all  a  sham,  gotten  up  for  effect, 
and  to  give  some  color  of  excuse  for  his 
palpable  and  criminal  neglect  of  duty  in 
letting  a  judgment  go  by  default  against 
him  for  a  pretended  debt,  large  enough  in 
amount  to  sweep  the  whole  estate  he  repre- 
sented. The  same  scene,  it  appears  from 
the  evidence  of  a  witness  introduced  by  the 
accused,  was  substantially  repeated  by 
the  parties,  immediately  after  leaving 
the  clerk's  office,  and  in  the  presence  of  the 
said  witness,  whom  they  met  outside  of  the 
office.  Why  was  this  repetition?  Of  course 
I  make  these  remarks  on  the  assumption 
that  the  evidence,  and  what  it  tends  to 
prove,  is  true. 

Sanxay,  the  curator,  then  was,  according 
to  the  evidence,  one  of  the  conspirators  at 
least  as  early  as  the  meeting  aforesaid  at 
the  clerk's  office,  on  the  day  on  which  the 
office  judgment  was  confirmed.  But  was 
he  not  also,  as  early  as  the  time  of  making 
the  declarations  to  the  witness.  Cole, 
897  before  referred  to,  or  a  least  *on  the 
second  occasion?  I  think  he  certainly 
was ;  and  that  those  declarations  prove  the 
fact ;  of  course,  supposing  the  testimony  of 
Cole  to  be  true.  The  two  occasions  on 
which  these  declarations  were  made,  both 
occurred  in  the  same  month  of  October  1866 ; 
there  being  but  a  short  interval  between 
them.  But  thev  were  widely  different  in 
their  nature.  The  first  was  made  very  soon 
after  the  curator  first  heard  of  a  claim 
against  the  estate  of  Haunstein  on  the 
forged  bond,  and  then  he  naturally  and  in- 
dignantly denounced  it  as  a  forgery,  in  the 
strongest  language  he  could  use,  and  de- 
clared that  he  would  not  pay  it.  He  told 
witness,  however,  he  would  see  him  again 
about  it.  And  witness  saw  him  afterwards, 
during  the  same  month,  when  he  told  wit- 
ness he  would  not  want  him  to  collect  any 
more  rents;  **that  he  had  made  enquiries 
about  this  note,  and  found  it  was  all  cor- 
rect, and  that  he  would  have  no  more  to  do 
with  the  estate  as  curator.  His  meaning 
being,  as  witness  understood,  that  the  pay- 
ment of  the  note  would  consume  the  whole 
estate. *  * 

Now,  when  the  first  of  these  two  declara- 


tions was  made,  it  is  evident  that  the  cu- 
rator, Sanxay,  had  not  entered  into  the 
supposed  conspiracy,  and  certainly  that 
declaration,  standing  by  itself,  was  not  in 
furtherance  of  the  object  of  said  conspiracy. 
That  declaration, therefore,  had  nothing  fur- 
ther been  said  by  him,  would  not  have  been 
relevant  or  admissible  evidence  in  this  case. 
But  something  further  was  said  by  him. 
He  told  witness  on  that  occasion  that  be 
would  see  him  again  about  it ;  and  witness 
saw  him  afterwards,  when  he  told  witness 
**he  would  not  want  him  to  collect  any 
more  rents;  that  he  had  made  enquiries 
about  this  note,  and  found  that  it  was  all 
correct,  and  that  he  would  have  no  more  to 
do  with  the  estate  as  curator."  This  last 
declaration  is,  I  think,  both  relevant  and 
admissible.  It  tends  strongly  to  show,  that 
in  the  short  interval  of  time  between  the 
two  conversations  with  the  witness, 
896  Cole,  an  ^extraordinary  change  had 
been  wrought  in  the  mind  of  the  cu- 
rator, Sanxay ;  that  he  had  deserted  his  im- 
pregnable camp  and  gone  over  to  that  of 
the  enemy,  and  joined  them  in  the  assault 
they  were  about  to  make  upon  that  estate 
which  it  was  his  sworn  duty  to  defend.  In 
what  way  this  mysterious  change  was 
brought  about,  by  whose  agency,  and  what 
were  the  terms  of  capitulation,  we  do  not 
know  and  probably  never  will.  We  only 
know  how  the  curator  acted  afterwards,  and 
in  concert  with  whom,  and  with  what  result 
of  action,  all  of  which  tends  strongly  to 
show  that  between  the  two  conversations 
with  Cole,  Sanxay  became  one  of  the  con- 
spirators to  defraud  the  estate  of  Haunstein 
and  convert  it  all  to  their  own  use.  The 
last  declaration  to  Cole  is  admissible  evi- 
dence, both  because  it  tends  to  prove  the 
conspiracy,  and  also  because  it  was  an  act 
in  furtherance  of  the  object  of  the  conspir- 
acy. It  was  an  important  act  in  aid  of  the 
conspiracy  to  induce  a  belief  in  the  public 
mind  that  the  forged  bond  was  genuine,  or 
at  least  believed  to  be  so  by  the  curator,  and 
to  afford  a  plausible  pretext  to  the  curator 
for  not  defending  the  estate  he  represented 
against  the  heavy  claim  asserted  against  it. 
Having  pronounced  the  paper  on  which  that 
claim  was  founded  a  ** damned  forgery,"  it 
was  peculiarly  necessary  for  him,  in  fur- 
therance of  the  object  of  the  conspiracy,  to 
counteract  the  impression  produced  by  that 
denunciation ;  and  he  therefore  told  the 
person  in  whose  presence  the  denunciation 
was  made,  **that  he  had  made  enquiries 
about  this  note,  and  found  it  was  all  cor- 
rect. **This  last  declaration,  therefore,  was 
clearly  admissible  evidence;  and  so  also 
was  the  first,  which  was  inseparably  con- 
nected with  the  last.  They  were  closely 
connected  in  point  of  time,  subject  and  per- 
son, and  were  parts,  and  almost  one  and 
the  same  part,  of  the  res  gestae.  Cole  and 
Sanxay  were  conferring  about  a  matter  of 
business  that  Cole  was  doing  for  Sanxay  in 
reference  to  the  estate  of  Haunstein.  Cole 
was  collector  of  the  rents  of  the  estate, 
899  and  called  *on  Sanxay  for  the  ac- 
counts  of  rent   for  the  last  quarter. 
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Then  it  was  that  the  denunciation  aforesaid 
was  made  by  Sanxay.  **He  told  witness, 
however,  he  would  see  him  again  about 
it;"  and  he  did  accordingly  see  him  again, 
when  the  last  declaration  aforesaid  was 
made.  Now  the  last  declaration  is  con- 
nected with  the  first  in  its  very  nature,  and 
cannot  be  well  understood  without  reference 
to  the  first.  It  matters  not  that  they  were 
made  on  different  days.  They  might  have 
been  made  on  the  same  day,  and  after  the 
interval  of  only  a  few  moments,  though  in 
different  interviews.  But  they  would  have 
been  none  the  more  parts  and  parcels  of  the 
same  transaction.  They  did  occur  in  the 
same  month,  which  is  all  sufficient  for 
the  purpose  of  the  connection.  I  think, 
therefore,  that  both  declarations  are  rele- 
vant and  admissible  evidence. 

But  the  first  is  admissible  upon  another 
ground.  The  Commonwealth's  theory  of 
this  case  is,  that  certain  persons  conspired 
to  utter  and  employ  as  true  a  forged  bond, 
knowing  it  to  be  forged ;  and  that  they 
effected  the  criminal  object  in  view  by 
means  of  such  conspiracy.  The  guilty 
knowledge  of  the  forgery  by  the  conspira- 
tors was  a  necessary  element  of  their  guilt, 
without  proof  of  which  there  could  be  no 
conviction.  No  one  could  be  a  conspirator 
without  having  such  guilty  knowledge. 
The  conspiracy  being  proved,  then  the  acts 
of  the  conspirators  in  furtherance  of  the 
conspiracy  become  evidence  against  each 
other,  as  before  stated.  But  the  conspiracy 
must  be  proved,  either  positively  or  cir- 
cumstantially, and  * 'guilty  knowledge"  is 
a  necessary  part  of  that  proof.  Now  how 
is  this  guilty  knowledge  of  the  several  con- 
spirators to  be  proved?  Certainly  it  is  not 
necessary  to  prove  that  at  one  and  the  same 
time,  and  by  one  and  the  same  means,  the 
guilty  knowledge  wad  imparted  to  them  all. 
If  that  were  necessary,  there  could  hardly 
ever  be  any  conviction  in  such  a  case. 
But  it  is  not  necessary.  It  is  only  neces- 
sary to  show  that  each  of  the  conspirators 
had  such  guilty  knowledge,  no  matter 
900  how,  where  *or  when  he  acquired  it. 
The  proof  of  it  may  therefore,  and 
generally  does,  apply  to  the  paries  sever- 
ally, and  not  jointly,  as  if  the  prosecution 
were  against  him  only  to  whom  the  proof 
refers.  In  proof  of  Sanxay' s  guilty  knowl- 
edge in  this  case,  then,  it  certainly  was 
admissible  to  show  that  when  the  forged 
bond  was  first  demanded  of  him,  he  emphat- 
ically denounced  it  as  a  forgery.  This  was 
not  evidence  against  the  other  parties  that 
the  bond  was  a  forgery,  nor  of  their  guilty 
knowledge.  But  it  was  evidence  of  the 
guilty  knowledge  of  Sanxay, and  so  it  was 
admissible  in  this  case  for  the  purpose  of 
showing  such  guilty  knowledge.  If  it  was 
admissible  for  any  purpose  in  the  case,  the 
court  certainlv  did  not  err  in  refusing  to 
exclude  it.  The  motion  to  exclude  it  was, 
upon  the  ground  that  it  was  ''not  compe- 
tent for  any  purpose  in  this  prosecution." 
If  the  accused  had  moved  for  an  instruction 
to  the  jury  that  this  evidence  was  admis- 
sible only  to  prove  the  guilty  knowledge  of 


Sanxay,  the  question  might  have  been  dif- 
ferent.    But  no  such  motion  was  made. 

I  am  therefore  of  opinion  that  the  Circuit 
court  did  not  err  in  overruling  the  objection 
made  to  the  question  propounded  to  the  wit- 
ness. Cole,  nor  in  overruling  the  motion  to 
exclude  the  answer  to  that  question  as  evi- 
dence in  this  case,  as  mentioned  in  the 
sixth  and  seventh  bills  of  exception. 

VI.  The  next  assignment  of  error  is,  that 
the  court  erred  in  overruling  the  motion  of 
the  prisoner  to  exclude  from  the  jury  and 
direct  them  to  disregard  so  much  of  the 
testimony  of  Charles  H.  Page  as  details  a 
conversation  he  says  he  heard  between  the 
prisoner,  George  Chahoon,  and  Thomas  R. 
Bowden,  upon  the  ground  that  it  does  not 
sufficiently  appear  that  the  said  conversa- 
tion had  any  reference  to  the  subject  of  the 
charge  against  the  prisoner,  as  mentioned 
in  the  seventh  bill  of  exceptions. 

This  conversation,  standing  by  itself, 
would  seem  to  be  very  vague  and  in- 
901  significant,  and  to  be  entitled  to  ♦lit- 
tle or  no  weight  against  the  prisoner, 
and  was  perhaps  entitled  to  little  weight, 
even  in  connection  with  the  other  circum- 
stances of  the  case,  as  it  was  very  vague 
and  uncertain  in  its  terms.  Still,  I  cannot 
say  that  it  was  entitled  to  no  weight  in 
that  connection,  and  that  it  was  therefore 
not  competent  evidence  to  go  before  the  jury. 
The  .conversation  occurred  in  the  latter 
part  of  1866  or  first  part  of  1867,  about,  or 
just  before,  the  time  the  action  at  law  was 
brought  upon  the  alleged  forged  bond  of 
Haunstein.  It  occurred  between  Chahoon, 
Sands  and  Bowden,  and  was  about  some 
money  matters.  During  the  conversation, 
the  remark  was  made  by  Sands,  **that  there 
was  seven  or  eight  thousand  dollars  to  be 
made  out  of  the  case.  Bowden,  who  seemed 
to  be  leading  in  the  conversation,  seemed 
by  his  language  to  indicate  that  it  was  too 
difficult  to  undertake ;  that  there  would  be 
trouble  about  it;  and  Sands  seemed  to  be 
pressing  the  case,  saying  there  would  be  no 
trouble."  The  prisoner  introduced  no  evi- 
dence to  show,  and  did  not  pretend,  so  far 
as  appears  from  the  record,  that  this  con- 
versation referred  to  any  other  case  than 
the  claim  for  which  the  said  action  was 
brought.  Of  course  I  assume  the  truth  of 
the  testimony  of  the  witness  in  expressing 
an  opinion  as  to  its  competency.  Whether 
it  was  true  or  not,  and  what  weight,  if 
any,  should  be  given  to  the  conversation 
to  which  it  refers,  as  evidence  in  this  case, 
were  questions  for  the  jury. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court 
in  this  respect. 

VII.  The  next  assignment  of  errorarises 
on  the  eighth  bill  of  exceptions,  and  is  that 
the  court  erred  in  overruling  the  objection  of 
the  prisoner  to  a  question  propounded  by  the 
attorney  for  the  Commonwealth  to  Alexan- 
der R.  HoUaday,  a  member  of  the  bar  of  the 
city  of  Richmond,  and  a  witness  introduced 
by  the  prisoner,  and  to  any  answer  to  the 
said  question,  as  set  forth  in  the  said  bill 
of  exceptions. 
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902  *The  said  witness,  after  testifying 
in  recrard  to  the  character  of  the  pris- 
oner, said  ^4hat  he  sees  no  impropriety  in 
counsel  co-operating-  in  getting  the  real 
estate  sold  under  a  judgment,  where  there  is 
no  personalty.  No  defence  could  have  been 
made  in  the  chancery  suit;  saw  nothing 
on  examination  of  the  bill  to  excite  sus- 
picion; knows  nothing  abput  theHaunstein 
forgery ;  if  he  had  been  a  lawyer,  would 
have  been  certain  to  have  been  present  in 
a  case  of  magnitude  when  the  office  judg- 
ment was  called;  got  information  of  a  ma- 
terial character  from  a  gentleman,  which  he 
cannot  detail ;  would  not  have  made  a  mere 
fictitious  defence,  if  the  client  could  have 
made  no  defence  on  the  merit."  And  the 
witness  being  then  under  examination  by 
the  attorney  for  the  Commonwealth,  the  said 
attorney  propounded  to  him  the  following 
question,  which,  at  the  instance  of  the  pris- 
oner's counsel,  was  reduced  to  writing,  to 
wit: 

'*  Suppose  you  were  counsel  for  the  de- 
fence in  a  case  where  judgment  had  been 
allowed  to  go  by  default,  and  had  afterwards 
assisted  the  plainti£f's  counsel  in  getting  a 
decree  on  that  judgment  for  the  sale  of  your 
client's  property,  and  the  property  had  been 
sold,  and  you  had  gotten  possession  of  a 
part  of  it,  and  you  had  then  known  that 
the  counsel  for  the  plaintiff  was  paying 
fees  to  an  officer  of  the  State  to  stop  his 
proceedings  to  escheat  the  property,  would 
you  have  remained  silent  about  it?" 

To  which  question  and  to  any  answer  to 
it  the  prisoner  objected.  But  the  court 
overruled  the  objection,  and  allowed  the 
question  to  be  put  to  the  witness ;  assign- 
ing as  a  reason  that  the  witness  had  ^^beeri 
asked,  on  his  examination-in-chief,  with- 
out objection,  numerous  questions  as  to 
what  he  would  or  would  not  have  done,  and 
what  he  would  or  would  not  have  considered 
proper,  as  a  lawyer,  in  certain  supposed 
cases,  mostly  based  upon  the  action  of  the 
accused,  as  shown  by  the  testimony^  in  the 
case  against  the  accused ;"  which  testimony 
is  set  forth  in  the  bills  of  exceptions 

903  taken  in  the  *cause.     The  witness,  in 
his   reply,  stated,    "that  in  the   case 

supposed  by  the  question,  he  would  have 
exposed  and  denounced  the  whole  proceeding 
and  all  concerned  in  it." 

The  court,  by  the  reason  assigned  for 
overruling  the  objection  to  this  question, 
seems  to  admit,,  and  rightly  so,  that  the 
question,  as  an  original  one,  would  have 
been  improper;  but  seems  to  suppose  that 
it  was  admissible  to  countervail  questions 
of  the  like  kind  and  alike  improper,  pro- 
pounded to  the  witness  on  his  examination- 
in-chief,  without  objection. 

To  this  it  was  answered  by  the  counsel 
for  the  accused,  in  argument  before  this 
court:  1st,  that  the  questions  propounded  to 
the  witness  in  his  examination-in-chief 
were  not  improper,  being  questions  pro- 
pounded to  the  witness  as  an  expert;  and, 
2d,  that  even  if  they  were  improper,  they 
were  not  objected  to;  and  that  the  admis- 
sion  of  improper  evidence  on  the  one  side, 


which  is' not  objected  to,  is  no  sufficient 
reason  for  the  admission  of  improper  evi- 
dence on  the  other  side,  which  is  objected 
to. 

In  regard  to  the  first  of  these  two 
answers,  I  think  that  the  questions  pro- 
pounded to  the  witness  on  his  examination- 
in-chief,  or  some  of  them  at  least,  were  alike 
improper  with  the  question  propoanded  to 
him  on  his  cross-examination.  In  regard 
to  the  second  answer,  it  is  true  as  a  gen- 
eral proposition ;  as  the  authorities  referred 
to  b}"  the  learned  counsel  seem  fully  to 
show.  They  are  Wilkinson  v.  Jett,  7  lyeigh, 
115;  Walkup  V.  Pratt,  5  Har.  A  John.  R. 
51 ;  and  Stringer,  &c.  v.  I#essee  of  Toung, 
3  Peters  U.  8.  R.  320,  337.  In  the  last  case. 
Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  said:  **The  testimony 
offered  by  the  defendant  was  unquestion- 
ably irrelevant."  **But  the  plaintiffs  in 
error  insist  that  they  had  a  right  to  intro- 
duce this  testimony  in  order  to  rebut  other 
equally  irrelevant  testimony  which  had 
been  offered  by  the  plaintiffs  in 
904  *ejectment.  This  testimony  was  un- 
doubtedly irrelevant,  and,  had  it  been 
opposed,  could  not  have  been  properly  ad- 
mitted. Had  the  defendant  moved  the  court 
to  instruct  the  jury  that  it  must  be  utterly 
disregarded,  that  it  must  not  be  considered 
by  them  as  testimony,  and  this  instruction 
had  been  refused,  the  refusal  to  give  it 
would  have  been  error.  The  defendant, 
however,  has  not  taken  this  course ;  but  has 
chosen  to  repel  the  testimony  by  other  evi- 
dence which  was  clearly  inadmissible. 
Whether  a  case  may  exist  in  which  im- 
proper testimony  may  be  calculated  to  make 
such  an  impression  on  the  jury  that  no  in- 
struction given  by  the  judge  can  efface  it, 
and  whether,  in  such  a  case,  testimony  not 
otherwise  admissible  may  be  introduced, 
which  is  strictly  and  directly  calculated  to 
disprove  it,  are  questions  on  which  this 
court  does  not  mean  to  indicate  any  opin- 
ion. It  is  unnecessary,  because  the  testi- 
mony rejected  by  the  court  is  not  of  this 
character." 

Whether  the  questions  thus  referred  to  by 
the  Chief  Justice  have  ever  been  decided  or 
not,  I  do  not  know.  Nor  will  I  express  any 
opinion  upon  them  in  this  case,  or  attempt 
to  show  that  the  question  propounded  to 
the  witness,  HoUaday,  in  his  cross-exami- 
nation as  aforesaid,  would  have  been  ad- 
missible on  the  ground  suggested  by  the 
chief  justice,  if  it  had  been  propounded  to 
him  in  his  examination-in-chief.  We  know 
very  well,  that  questions  are  admissible  on 
a  cross-examination,  which  would  not  be 
admissible  on  an  examination-in-chief. 
And  the  able  counsel  for  the  plaintiff  in 
error  admitted  in  his  argument,  that  the 
attorney  for  the  Commonwealth  might  have 
fairly  cross-examined  the  witness  upon  the 
points  to  which  he  testified  in  chief,  though 
the  said  counsel  contended  that  it  was  not 
admissible  to  put  to  the  witness  a  question 
which  called  for  his  opinion  as  a  man,  upon 
a  certain  supposed  state  of  facts.  Now  let 
us  see  how  this  is. 
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A  witness,  who  was  very  truly  stated 

905  by   the   counsel  *to  have  been   '*for 
many  years  a   lawyer  of  distinction 

and  hig-h  position,"  was  introduced  by  the 
prisoner,  and  testified  on  his  examination- 
m-chief  **that  he  is  very  well  acquainted 
with  the  prisoner;  practiced  with  hiln. 
That  so  far  as  he  knows,  he  (prisoner)  was 
considered  a  g'entleman  of  character.  Never 
heard  of  anything  against  him  before  he 
was  a  candidate  for  the  judgeship  of  Hen- 
rico County  court.  Never  heard  of  anv- 
thing  against  his  character  until  then. 
That  he  sees  no  impropriety  in  counsel  co- 
operating in  getting  the  real  estate  sold 
under  a  judgment  where  there  is  no  person- 
alty. No  defence  could  have  been  made  in 
the  chancery  suit;  saw  nothing  on  exami- 
nation of  the  bill  to  excite  suspicion,"  &c., 
&c. 

Now  here  was  an  attempt  made  by  the 
prisoner  to  throw  the  great  weight  of  this 
distingttished  lawyer's  opinion  in  the  scale 
of  the  defence,  by  proving  by  him  that  cer- 
tain acts  of  the  prisoner  in  co-operating  in 
the  proceedings  to  get  the  real  estate  of 
Haunstein  sold,  which  acts  bad  been  proved 
and  relied  on  by  the  Commonwealth  as  links 
in  the  chain  of  testimony  against  the 
prisoner,  were  in  fact  innocent  acts,  and  per- 
fectly consistent  with  the  prisoner's  inno- 
cence of  the  offence  charged  against  him. 
And  so  indeed  they  might  have  been  the 
acts  of  an  innocent  man ;  and  if  he  had  not 
conspired  with  others  to  utter  and  employ 
as  true  a  .  forged  paper,  knowing  it  to  be 
forged,  against  the  said  estate,  we  would 
readily  have  accepted  this  as  the  true  view 
of  his  conduct.  But  when  we  view  these 
acts  in  connection  with  the  other  links  in 
the  chain  of  the  testimony  against  the  pris- 
oner, we  are  led  to  the  conclusion  that  they 
were  not  induced  by  the  innocent  motive  of 
affording  assistance  in  doing  a  lawful  thing, 
but  were  parts  and  parcels  of  means  which 
were  used  for  the  perpetration  of  the  crime 
chaiged  against  him.  The  object  of  the 
question  propounded  to  the  witness  in  his 
cross-examination,  which  has  already  been 
set  out  in  full  in  this  opinion,  was  to  pre- 
sent the  acts  aforesaid  in  connection 

906  *with  one  or  two  of  the  other  links  in 
the  chain   of  the  testimony  against 

the  prisoner,  and  thus  to  show  that  while 
those  acts  standing  alone  might  be  viewed 
as  innocent  acts,  yet  they  might  be  viewed 
as  criminal  acts  when  ts^en  in  connection 
with  those  other  links  in  the  chain  of  the 
testimony,  supposing  them  to  be  true.  I 
am  therefore  of  opinion  that  the  question, 
being  put  in  the  cross-examination  of  the 
witness  and  for  the  purpose  aforesaid,  was 
admissible. 

We  have  high  authority  for  this  opinion 
in  the  decision  of  the  court  of  King's 
Bench,  made  in  1844,  in  the  case  of  Ore vi He 
V.  Chapman,  5  Ad.  &  El.  731,  N.  S.,  48 
Kng.  C.  I/.  R.  There,  a  libel  consisted  in 
imputing  .to  the  plaintiff,  that  he  acted 
dishonorably  in  withdrawing  a  horse  which 
had  been  entered  for  a  race ;  and  he  proved 
by  a  witness   that  the   rules  of  the  jockey 


club,  of  which  he  was  a  member,  permitted 
owners  to  withdraw  their  horses  before  the 
race  was  run ;  it  was  held  that  the  witness, 
on  cross-examination,  might  be  asked 
whether  such  conduct  as  he  had  described 
as  lawful  under  these  rules,  would  not  be 
regarded  by  him  as  dishonorable.  I^ord 
Denman,  chief  justice,  in  delivering  the 
opinion  of  the  court,  said  of  the  question : 
**We  think  this  perfectly  free  from  objec- 
tion, and  necessary  for  arriving  at  the  real 
meaning  of  the  evidence  given." 

But  even  if  I  doubted  the  admissibility  of 
the  question, and  inclined  to  think  it  inad- 
missible, I  do  not  think  it  can  be  said  that 
the  prisoner  was  injured  by  admitting  it, 
and  I  would  be  unwilling  to  reverse  the 
judgment  and  remand  the  cause  for  a  new 
trial  on  that  ground.  That  irrelevant  evi- 
dence is  admitted  on  a  trial  of  the  case  is 
not,  necessarily,  a  ground  for  reversing  the 
judgment  rendered  in  the  case.  The  party 
complaining  must  have  been  injured  by 
the  admission  of  the  evidence.  A  court 
cannot  be  required  to  give  an  instruction 
upon  an  abstract  question  of  law,  even 
though  the  law  be   truly   expounded   in  the 

instruction  asked  for;  and  if  the  court 
907      refuse  to  *give  it,   such   refusal   will 

not  be  error ;  though  if  the  court  give 
it,  that  will  not  be  error  for  which  the  judg- 
ment can  be  reversed,  because  it  is  not 
error  to  the  prejudice  of  the  party  against 
whom  the  instruction  was  given.  In  this 
case  the  witness,  as  might  well  have  been 
expected,  stated  in  reply  to  the  question, 
that  in  the  case  thereby  supposed,  *^he 
would  have  exposed  and  denounced  the  whole 
proceeding-,  and  all  concerned  in  it."  And 
so  undoubtedly  he  would.  All  honorable  and 
right  minded  men  would,  doubtless,  have 
given  the  same  answer  to  the  same  ques- 
tion. It  could  not  have  had  the  remotest 
influence  in  inducing  the  jury  to  convict 
an  innocent  man.  Suppose  the  witness 
had  been  asked :  *  *Do  you  consider  perjury 
a  sin  which  will  be  punished  hereafter?" 
or,  **If  you  were  on  the  jury,  and  the  guilt 
of  the  prisoner  were  proved  to  your  entire 
satisfaction,  would  you  find  him  guilty?" 
certainly  these  would  have  been  irrelevant 
and  improper  questions,  and  ought  not  to 
have  been  permitted  to  be  asked  or  answered. 
But  suppose  they  had  been  permitted  to  be 
asked  and  answered,  could  it  be  said  that 
this  was  an  error  to  the  prejudice  of  the 
prisoner,  for  which  the  judgment  against 
him  ought  to  be  reversed?  I  regard  the  re- 
versal of  a  judgment  in  such  a  case  as  this, 
in  which  there  have  already  been  three  trials 
and  two  convictions,  and  the  case  has  once 
before  been  in  this  court,  as  a  great  public 
evil,  unless  justice  requires  it,  and  I  would 
be  unwilling  to  reverse  the  judgment  in  this 
case,  unless  it  plainly  appeared  that  there 
was  error  in  it,  and  that  such  an  error 
worked  an  injury  to  the  prisoner.  I  do  not 
think  that  either  appears,  in  regard  to  the 
assignment  of  error  I  am  now  considering ; 
and  I  am  therefore  of  opinion  that  the 
Hustings  court  did  not  err,  and  certainly 
not  to  the  injury  of  the  prisoner,  in  overrul- 
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ing"  his  objection  to  the  question  propounded 
to  the  witness,  HoUaday,  and  to  any  an- 
swer thereto  as  aforesaid. 

VIII.  The  next  assignment  of  error 
908  arises  on  the  *tenth  bill  of  excep- 
tions, and  presents  in  a  different  form 
the  question  presented  by  the  fourth  assign- 
ment of  error,  to  wit :  as  to  the  competency 
of  J.  B.  Sherer,  one  of  the  jury.  Having- 
already  expressed  my  views  fully  upon  that 
question,  it  follows  from  them  that  I  think 
there  is  no  error  in  the  judgment  in  this 
respect. 

IX.  The  next  and  last  assignment  of  er- 
ror arises  on  the  eleventh  bill  of  exceptions, 
and  presents  the  question,  whether  the 
Hustings  court  had  power  to  empanel  the 
grand  jury  which  found  the  bill  of  indict- 
ment against  the  prisoner.  This  question 
was  fully  considered  and  decided  in  Cha- 
hoon*s  case,  recently  decided  by  this  court, 
in  which  it  was  held  that  the  said  Hustings 
court  had  such  power ;  and  the  same  must 
accordingly  be  held  in  this  case. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  ought  to  be  afiSrmed. 

CHRISTIAN  and  STAPI^KS,  Js.,  were 
of  opinion  that  the  testimony  of  Cole, 
as  to  his  conversations  with  Sanxay,  and 
the  question  put  to  HoUaday  and  his  answer, 
were  illegal.  On  the  other  questions  in  the 
cause,  they  concurred  in  the  opinion  of 
Moncure,  P. 

ANDERSON,  J. ,  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 
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*Dock  V.  The  Commonwealth. 

January  Term,  1872,  Richmond. 


I.  Criminal  Proceedings— Murder— Character  of  De- 
ceased.—On  a  trial  for  murder.  It  is  not  competent 
for  the  Commonwealth  to  introdace  evidence  in 
chief  as  to  the  character  of  the  person  on  whom 
the  offence  was  committed. 

a.  Same— Murder— nallce.<i^If  the  prisoner,  in  the 
execution  of  a  malicious  purpose  to  do  the  de- 
ceased a  serious  personal  injury  or  hurt  by  wound- 
ing and  beatinfir  him,  killed  him.  the  offence  is 
murder. 

3.  bame  —  Manslauffhter—  Self-Defence—  What  Two 
Tliinir'  Must  Concur. t— Where  death  ensues  on  a 
sudden  provocation  or  sudden  quarrel,  without 
malice  prepense,  the  killing  is  manslaufirhter,  and 
in  order  to  reduce  the  offence  to  killing  in  self- 

*CriniinaI    Proceedinips-Murder— Malice.— For    the 

proposition  that.  If  the  prisoner.  In  the  execution  of 
the  malicious  purpose  to  do  the  deceased  a  serious 
personal  injury  or  hurt  by  woundinsr  and  beatinfir 
him,  kill  him,  the  offence  is  murder,  see  the  princi- 
pal case  cited  and  approved  in  Honesty  v.  Com.,  81 
Va.  295. 

tSame  —  Manslaughter  —  Self-Defence  —  What  Two 
Things  Must  Concur.— In  State  of  West  Virsrinia  v. 
Cain.  20  W.  Va.  703,  the  court  said:  "We  hold  the  law 
to  be,  that  where  there  is  a  quarrel  between  two 
persons,  both  beinfir  in  fault,  and  a  combat  as  the 
result  of  such  quarrel  takes  place,  and  death  ensues, 
in  order  to  reduce  the  offense  to  kllUnfir  in  self -de- 


defence,  the  prisoner  must  prove  two  thlncfs: 
First,  that  before  the  mortal  blow  was  given,  be 
declined  further  combat,  and  retreated  as  far  as 
he  could  with  safety;  and,  secondly,  be  killed  the 
deceased  throusrh  the  necessity  of  preserving  his 
own  life,  or  to  save  himself  from  srreat  bodily 
harm. 

At  the  August  term  1871,  of  the  County 
court  of  Rockbridge,  Greorge  Dock  was  in- 
dicted for  the  murder  of  George  Ackerly. 
Being  in  custody  at  the  time,  he  was  tried  at 
the  same  term  of  the  court,  when  the  jury 
found  him  guilty  of  murder  in  the  second 
degree,  and  lized  the  term  of  his  imprison- 
ment in  the  penitentiary  at  five  years;  and 
the  court  sentenced  him  accordingly.  He 
thereupon  applied  to  the  Circuit  cotirt  of 
Rockbridge  for  a  writ  of  error  to  the  judg- 
ment, which  was  awarded;  but  when  the 
case  came  on  to  be  heard,  the  Circuit  court 
affirmed  the  judgment;  and  the  prisoner 
then  brought  the  case  to  this  court.  The 
case  is  sufficiently  stated  in  the  opinion  of 
the  court. 

Dorman  &  Taylor  and  Letcher  &  Maury, 
for  the  prisoner. 

The  Attorney  General,    for  the  Common- 
wealth. 

910  *MONCURE,  P. ,  deU  vered  the  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Rockbridge  county, 
affirming  a  judgment  of  the  County  court 
of  said  county,  convicting  the  plaintiff  in 
error  of  murder  in  the  second  degree,  and 
sentencing  him  to  live  years'  imprisonment 
in  the  penitentiary,  the  term  by  the  jury 
in  their  verdict  ascertained. 

The  errors  assigned  arise  upon  four  bills 
of  exceptions,  which  were  taken  to  rulings 
of  the  County  court  in  the  case.  We  will 
consider  the  questions  presented  by  these 
bills,  in  the  order  in  which  they  were  so 
taken. 

I.  Upon  the  trial  of  the  cause,  the  Com- 
monwealth offered  to  give  in  evidence  to 
the  jury,  testimony  in  chief,  to  prove  the 
general  peaceable  and  good  character  of 
the  deceased,  whom  the  accused  was  indicted 
for  murdering.  To  which  testimony  the 
prisoner  objected,  as  irrelevant  to  the  issue, 
and  illegal.  But  the  court  overruled  the 
objection,  and  allowed  the  testimony  to  be 
given  to  the  jury,  as  part  of  the  evidence 
in  chief  for  the  Commonwealth.  To  which 
opinion  and  action  of  the  court  the  prisoner 
objected:  And  this  is  the  subject  of  the 
ffrst  bill  of  exceptions. 

The  law  on  this  subject  is  thus  laid  down 
in  3  Greenleaf  on  Evidence,  {  27:  *'In  re- 
gard to  the  character  of  the  person  on  whom 
the  offence  was  committed,  no  evidence  is 

fence,  the  prisoner  must  prove  two  thiufirs:  First, 
that  before  the  mortal  blow  was  srlven,  he  declined 
further  combat  and  retreated,  as  far  as  he  could 
with  safety;  and  secondly,  that  he  necessarily 
killed  the  deceased  in  order  to  preserve  his  own 
life  or  to  save  himself  from  srreat  bodily  harm. 
Dock  V.  Com.,  21  Oratt  900.*' 
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in  general  admissible,  the  character  being 
no  part  of  the  res  gestae."  This  is  the 
general  rule,  even  where  the  evidence  is 
offered  by  the  accused ;  though  in  that  case 
there  are  some  exceptions  to  the  rule. 
** Hence,'*  says  Greenleaf  in  the  same  con- 
nection, ** where  evidence  was  oflFered  to 
prove  that  the  person  killed  was  in  the  habit 
of  drinking  to  excess,  and  that  drinking 
made  him  exceedingly  quarrelsome,  savage 
and  dangerous;  and  when  intoxicated  he 
frequently  threatened  the  lives  of  his  wife, 
and  others  whom  the  prisoner  had  more 
than  once  been  called  upon  to  protect 
against  his  fury;  all  which  was  matter 
of  common    notoriety;    it   was    held 

911  *rightly   rejected,   as  having  no  con- 
nection with  what  took  place  at    the 

time  of  the  homicide.*'  And  for  this  the 
writer  cites  in  a  note.  The  State  v.  Field, 
14  Maine  R.  294 ;  York's  case,  7  I^aw  R.  507- 
509;  The  State  v.  Thawley,  4  Harringt.  562; 
Quesenberry  v.  The  State,  3  Stew,  and 
Port.  R.  308;  and  The  State  v.  Tilly,  3  Ired. 
R.  424.  And  he  then  proceeds  thus:  **The 
only  exception  to  this  rule  is  in  trials  for 
rape,  or  for  an  assault  with  intent  to  com- 
mit that  crime;  where  the  bad  character  of 
the  prosecutrix  for  chastity  may,  under  the 
circumstances  of  particular  cases,  afford  a 
just  inference  as  to  the  probability  of  her 
having  consented  to  that  act  for  which  the 
prisoner  is  indicted."  See  further  as  to 
this  exception,  2  Russell  on  Crimes,  784, 
and  the  cases  cited.  Other  exceptions  to 
the  general  rule,  where  the  evidence  is  of- 
fered by  the  accused,  have  been  recognized 
in  some  cases,  as  may  be  seen  by  referring 
to  Wharton's  Am.  Crim.  I^aw,  {  641,  and 
cases  cited  in  note  (a).  One  of  these  cases 
is  Franklin  v.  The  State,  29  Alab.  R.  14, 
in  which  the  court  said  that  **the  character 
of  the  deceased,  as  a  violent,  turbulent, 
blood-thirsty  man,  when  it  qualifies,  ex- 
plains, and  gives  point  and  meaning  to  his 
conduct,  and  tends  to  produce  in  the  mind 
of  the  slayer  a  reasonable  belief  of  immi- 
nent danger,  is  admissible  evidence  for  the 
defendant.  And  there  are  cases  also  in 
which  it  may  be  looked  to  in  determining 
the  amount  of  provocation,  and  thus  fixing 
the  degree  of  the  homicide ;  but  the  evidence 
in  this  case,"  the  court  proceeded  to  say, 
*Moes  not  justify  its  admission  on  either 
of  these  grounds."  In  cases  of  this  kind, 
supposing  them  to  be  exceptions  to  the  gen- 
eral rule,  as  to  which  this  court  expresses 
no  opinion,  if  the  accused  opens  the  door 
by  introducing  evidence  of  the  character  of 
the  deceased,  of  course  countervailing  tes- 
timony in  behalf  of  the  Commonwealth 
would  be  admissible.  As  to  the  general  rule, 
see  also  Wharton's  Am.  Crim.  I^aw,  {  641, 
and    the    cases    cited    in     notes    (o)    and 

(q). 

912  *But   while   there  are,    or  may  be, 

exceptions  to  the  general  rule,  when 
the  evidence  is  offered  by  the  accused,  the 
court  has  been  referred  to  no  case,  and  it  is 
believed  there  is  none  to  be  found,  in  which 
the  Commonwealth  has  been  allowed  to  in- 
troduce original  evidence  in  chief,  in  regard 


to  the  character  of  the  person  on  whom  the 
offence  was  committed.  See  Commonwealth 
V.  Hilliard,  2  Gray  R.  294 ;  Commonwealth 
V.  Mead,  12  Gray  R.  167.  We  must  there- 
fore consider  the  case  as  coming  under  the 
general  rule  laid  down  by  Greenleaf  as 
aforesaid ;  and  so  considering,  we  are  of 
opinion  that  the  County  court  erred  in  over- 
ruling the  objection  of  the  prisoner,  and 
allowing  the  testimony  to  be  given  to  the 
jury,  as  mentioned  in  the  first  bill  of  ex- 
ceptions. 

II.  Upon  the  trial  of  the  cause,  the  County 
court,  on  the  motion  of  the  attorney  for  the 
Commonwealth,  gave  several  instructions  to 
the  jury,  of  which  the  fourth  and  fifth  were 
as  follows : 

4th.  If  the  jury  believe,  from  the  evi- 
dence, that  the  prisoner,  in  the  execution 
of  a  malicious  purpose,  to  do  the  deceased 
a  serious  personal  injury  or  hurt,  by  wound- 
ing and  beating  him,  the  offence  is  murder. 

5th.  Where  death  ensues  on  a  sudden  prov- 
ocation, or  sudden  quarrel,  without  malice 
prepense,  the  killing  is  manslaughter ;  and 
in  order  to  reduce  the  offence  to  killing  in 
self-defence,  the  prisoner  must  prove  two 
things : 

First,  that  before  the  mortal  blow  was 
given,  he  declined  further  combat,  and  had 
retreated  as  far  as  he  could  with  safety ;  and. 

Secondly,  he  killed  the  deceased  through 
the  necessity  of  preserving  his  own  life,  or 
to  save  himself  from  great  bodily  harfn. 

To  which  fourth  and  fifth  instructions, 
the  prisoner  objected ;  but  the  court  over- 
ruled the  objection,  and  gave  the  said  in- 
structions to  the  jury.  To  which 
913  opinion  and  *action  of  the  court  fiie 
prisoner  excepted;  and  this  is  the 
subject  of  the  second  bill  of  exceptions. 

It  is  necessary  to  supply  two  words,  viz : 
the  words  * 'killed  him"  in  the  fourth  in- 
struction, to  complete  its  sense.  If  they 
were  omitted  in  the  original,  as  they  are  in 
the  printed  copy  of  the  .record,  and  also  in 
the  manuscript  copy  on  which  the  writ  of 
error  was  awarded,  the  omission  was  merely 
accidental,  and  there  could  have  been  no 
misunderstanding  of  the  instruction  by  the 
jury  on  that  account.  Supplying  the  omis- 
sion, the  instruction  will  read  thus:  **If 
the  jury  believe,  from  the  evidence,  that 
the  prisoner,  in  the  execution  of  a  mali- 
cious purpose  to  do  the  deceased  a  serious 
personal  injury  or  hurt,  by  wounding  and 
beating  him,  killed  him,  the  offence  is  mur- 
der." So  reading  or  construing  it,  there 
can  be  no  good  ground  of  objection  to  the 
principle  of  law  which  it  announces.  It  de- 
fines a  clear  case  of  murder. 

The  fifth  instruction  is  also  free  from  any 
substantial  ground  of  objection.  It  cor- 
rectly defines  a  case  of  manslaughter;  un- 
less the  case  be  reduced  by  the  prisoner  to 
homicide  in  self-defence,  by  proving  the 
two  things  mentioned  in  the  instruction. 
The  law  in  regard  to  manslaughter  and 
homicide  in  self-defence,  in  its  application 
to  this  case,  seems  here  to  be  well   defined. 

We  are  therefore  of  opinion  that  the 
County  court  did  not  err  in   overruling  the 
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prisoner's  objection  to  the  said  fourth  and 
fifth  instructions. 

III.  Upon  the  trial  of  the  cause,  the  Com- 
monwealth offered  to  prove  by  a  witness, 
Mrs.  Reid,  that  the  deceased,  George  Ack- 
erly,  as  he  rose  from  breakfast  on  the  30th 
of  June  last  (the  morning  on  which  the 
homicide  was  committed),  said  he  would  go 
to  Mrs.  Reid's  house,  to  see  if  he  could 
employ  her  husband  or  son  that  day  to 
work,  if  the  prisoner  would  not  work  that 
day,  and  left  the  house   with  this  declared 

purpose ;  to  which  evidence  of  decla- 
914  rations  by  the  deceased,  in  the  •ab- 
sence of  the  prisoner,  the  latter 
objected.  But  the  court  overruled  the  ob- 
jection, and  allowed  the  evidence  to  be 
given  to  the  jury.  To  which  opinion  and 
action  of  the  court  the  prisoner  excepted ; 
and  this  is  the  subject  of  the  third  bill  of 
exceptions. 

This  act  of  the  deceased,  in  leaving  his 
house  on  the  morning  of  the  30th  of  June 
last,  and  the  declarations  made  by  him  as 
to  his  purpose  in  doing  so,  were  clearly 
parts  of  the  res  gestae,  and  as  such  were 
admissible  evidence. 

We  are  therefore  of  opinion,  that  the 
County  court  did  not  err  in  overruling  the 
prisoner's  objection  to  the  said  evidence, 
and  allowing  it  to  be  given  to  the  jury. 

IV.  The  jury  having  found  the  prisoner 
guilty  of  murder  in  the  second  degree,  and 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  to  be  five  years,  the 
prisoner  moved  the  court  to  set  aside  the 
verdict,  on  the  ground  that  it  was  contrary 
to  law  and  evidence,  and  to  grant  him  a 
new  trial.  But  the  court  overruled  the  said 
motion,  to  which  opinion  and  action  of  the 
court  the  prisoner  excepted ;  and  this  is  the 
subject  of  the  fourth  and  last  bill  of  excep- 
tions. 

The  bill  of  exc?ptions  sets  out  all  the  tes- 
timony, and  does  not  certify  only  what  the 
court  considered  to  be  facts  proved  in  the 
cause.  In  form  it  appears  to  be,  in  part,  a 
certificate  of  facts  proved,  and  in  part  a 
mere  statement  of  the  testimony ;  but  upon 
the  whole  it  must  have  been  ib tended  merely 


as  a  statement  of  the  testimony.  It  is  im- 
possible that  the  jury,  or  the  County  court, 
could  have'  believed  the  statement  of  the 
prisoner  to  be  true,  that  the  wound  which 
caused  the  death  of  the  deceased  *^was  in- 
flicted by  accident,  and  unintentionally, "by 
the  prisoner,  *4n  throwing  up  his  hands  to 
ward  off  a  blow;"  or  could  have  believed 
the  testimony  of  the  prisoner's  daughter  to 
the  same  effect,  to  be  true.  Had  the  jury 
so  believed,  they  would  certainly  have 
found  a  verdict  of  not  guilty  in  the 
915  case.  And  had  the  *County  court  so 
believed,  it  would  certainly  have  set 
aside  the  verdict  of  guilty,  and  granted  a 
new  trial  in  the  case.  If  that  statement  or 
that  testimony  had  been  true,  the  case 
would  clearly  have  been  one  of  excusable 
homicide  by  misadventure  or  chance-med- 
ley. We  must  therefore  construe  the  bill  of 
exceptions  as  containing  a  certificate  of  tes- 
timony merely,  and  not  of  facts  proved  on 
the  trial ;  and  so  construing  it,  we  cannot 
say  that  the  County  court  erred  in  refusing 
to  set  aside  the  verdict  and  grant  a  new 
trial.  If  the  jury  dist>elieved  the  said  state- 
ment of  the  prisoner  and  the  said  testimony 
of  his  daughter,  we  cannot  say  that  they 
were  not  warranted  in  finding  him  guilty 
of  murder  in  the  second  degree.  It  was  a 
question  for  the  jury  to  decide  upon  the  evi- 
dence and  according  to  the  law  laid  down 
by  the  court  in  the   instructions  aforesaid. 

We  are  therefore  of  opinion  that  the 
County  court  did  not  err  in  overruling  the 
motion  of  the  prisoner  to  set  aside  the  ver- 
dict and  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and 
evidence. 

But  we  are  of  opinion  that  for  the  error 
of  the  County  court,  in  overruling  the  ob- 
jection of  the  prisoner  to  the  testimony 
mentioned  in  the  first  bill  of  exceptions, 
and  allowing  the  said  testimony  to  be  given 
to  the  jury  as  aforesaid,  the  said  judgments, 
both  of  the  said  Circuit  and  County  courts, 
must  be  reversed,  the  said  verdict  set  aside, 
and  the  cause  remanded  to  the  said  County 
court  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 
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ACCORD  AND  SATISFACTION. 

1.  %^^  Estoppel^  No.  2,  3,   and  Poague 

&  al.  V.  Spnggs  &  a/5.,  220 

2.  R,  having  the  bond  of  C,  executed  before 
the  war,  well  secured  on  real  estate,  which 
will  fall  due  in  about  a  month,  refuses  to 
receive  payment  in  Confederate  currency, 
but  states  in  writing  the  debt  and  when  due ; 
that  it  can  be  paid  in  registered  eight  ^^r^rcffi/. 
Confederate  bonds,  issued  to  run  the  long- 
est period  bought  at  par,  specifying  the  num- 
ber of  t>onds  and  amount  of  each,  and  the 
treasury  notes  with  which  they  are  to  be 
bought.    Hbi«d  : 

1.  The  memorandum  of  R  is  to  be  con- 
strued as  consenting  to  receive  the  bonds  in 
payment  of  his  debt,  only  if  delivered  by 
the  time  the  bond  felL  due,  and  not  in  any 
indefinite  time  in  the  future. 

Campbell  v.  Ranson  &  als.,  405 

2.  R  had  the  right  to  require  payment  to 
be  made  in  these  bonds  at  the  maturity  of 
the  debt,  as  the  condition  on  which  the 
privilege  might  be  secured  ;  and  also  to  re- 
quire that  the  bonds  should  be  precisely  of 
the  description  named  in  the  memorandum. 
And  the  difficulty  or  impossibility  of  com- 
plying with  the  conditions  by  C  does  not 
entitle  him  to  pay  his  debt  at  any  other  time, 
or  in  any  or  other  bonds.  idem^        405 

3.1  If  the  condition  precedent  is  not  per- 
formed, the  bond  remains  in  full  force  and 
effect.  Idem,       405 

4.  C,  not  having  received  the  memoran- 
dum written  in  December  1862,  until  the 
April  following,  if  he  might  have  paid 
upon  its  receipt,  it  was  his  duty  t j  procure 
the  bonds  immediately,  and  deliver  them  ; 
and  having  waited  until  August,  when  they 
had  greatly  depreciated,  his  procuring  them 
then  was  no  compliance  with  the  terms 
prescribed  by  C.  Idem,        405 

5.  Though  R  might  have  accepted  the 
bonds  at  any  time,  and  might  have  done  so 
by  an  agent,  the  evidence  of  the  acceptance 
by  the  agent,  and  of  his  authoritv  to  accept, 
should  be  beyond  all  doubt.    Idem,       405 

6.  The  amended  bill  charges  that  H  was 
the  agent  of  R,  and  that  he  accepted  the 
bonds ;  the  answer  denies  the  agency  of  H, 
and  the  proofs  do  not  sustain  it ;  and  there- 
fore the  acceptance  of  the  bonds  by  H  does 
not  bind  R  to  accept  them  as  payment  of 
his  debt.  Idem,        405 

3.  What  is  neither  tender  nor  accord  and 
satisfaction.  See  Confederate  Contracis,  No. 
17,  and 

Moses  V.   Trice,  556 

4.  See  Contracts,  No.  4,  and 

Michie  V.Jeffries,  334 


ACCOUNTS. 

See  Lunatics,  No.  5,  6,  7,  and 
Bird's  committee  v.  Bird, 
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ACTIONS. 

1.  When  and  when  not  an  action  at  law 
can  or  cannot  be  maintained  on  a  lost  or 
destroyed  negotiable  note.  See  Promissory 
Notes,  No.  2,  3,  4,  5,  and 

Moses  V.  Trice,  556 

ACTS  OF  CONGRESS. 

1.  The  act  of  Congress  continues  the  laws 
of  Maryland  in  force  in  that  part  of  the  Dis- 
trict of  Columbia  ceded  by  Maryland.  The 
Maryland  law  thereby  became  the  law  of  Con- 
gress in  said  District,  and  is  to  be  taken 
notice  of  by  State  courts,  without  proof. 
Bird's  case,  800 

ADMISSIONS. 

1.  See  Evidence,  No.  2,  and 

Taylor  v.  Peck,  11 

918         *2.  See  Attachments,  No.  2,  3,  and 

Wright  V.  Rambo,  158 

3.  When  admission  of  one  co-adm'r  will 
not  revive  a  debt  due  to  the  other.  See  Lim- 
itations— Statute  of.  No.  3,  and 

Seig,  adm^r,  v.  Acord*s  ex'or,  365 

4.  The  acts,  admissions  and  declarations  of 
the  principal  obligor  in  a  bond,  done  and 
made  at  the  time  of  its  delivery,  are  evidence 
against  his  sureties  in  the  bond,  though  he 
is  dead,  and  therefore  not  a  party  to  the  suit. 

(Valker  Per.  Rep.  v.  Pierce^  722 

5.  See  Murder,  No.  4,  and 

Smithes  case,  809 

AGENTS. 
See  Principal  and  Agent. 

ALIMONY. 

1.  For  the  principles  on  which  the  amount 
of  alimony  will  be  fixed,  in  cases  of  divorce  a 
mensa  et  thoro,  see  opinion  of  the  court. 

Bailey  v.  Bailey,  43 

2.  Where  a  wife  is  compelled  to  seek  a 
divorce  from  her  husband,  on  account  of  his 
misconduct,  in  fixing  the  amount  of  alimony 
the  earnings  of  the  husband  may  be  taken 
into  the  account,  if  necessary,  as  well  as  prop- 
erty. Idem.,        43 

3.  In  such  a  case,  in  fixing  the  amount  of 
alimony,  the  court  will  not  seek  to  find  how 
light  the  burden  may  possibly  be  made,  but 
what,  under  all  the  circumstances,  will  be  a 
fair  and  just  allotment.  Idem,        43 

APPEALS. 

1.  An  appeal  may  be  taken  to  the  Court  of 
Appeals  from  the  judgment  of  a  Circuit  court 
imposing  a  fine  upon  a  person  for  a  contempt 
of  the  court,  in  aiding  to  obstruct  the  execu- 
tion of  a  decree  of  the  court. 

Wells  V.  The  Commonwealth,  500 

2.  N  is  assessed  with  a  double  tax  for  fail- 
ing to  take  out  a  license  as  a  commission 
merchant ;  and  he  proceeds  under  the  act  of 
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1870-71,  §  176,  p.  121,  to  be  relieved  from  the 
tax,  on  the  ground  that  he  was  not  bound  to 
take  out  such  license.  This  is  a  civil  proceed- 
ing ;  and  if  the  amount  of  tax  assessed 
ag'ainst  him  is  less  than  $500,  no  appeal  lies 
to  the  Court  of  Appeals  from  the  judgment 
of  the  court  below  against  him. 

Neal   and   others    v.   The    Common- 
wealthy  511 

3.  There  cannot  be  an  appeal  to  the  Court 
of  Appeals  from  the  award  of  an  arbitrator, 
unless  it  be  made  the  judgment  or  decree  of 
the  court  from  which  it  is  taken  ;  and  the 
copy  of  the  award  in  the  proceedings  of  the 
court,  though  they  are  signed  by  the  judge, 
does  not  make  it  the  judgment  or  decree  of 
the  court. 

Crane^s  guardian  v.  Crane ^  579 

4.  Where  the  parties  in  a  cause  stand  upon 
distinct  and  unconnected  grounds,  where 
their  rights  are  separate,  and  not  equally 
affected  by  the  same  decree  or  judgment, 
then  the  appeal  of  one  will  not  bring  up  for 
adjudication  the  rights  or  claims  of  the  other. 

Walker's  ex' or  &  als,  v.  Page  &  als.,  636 

5.  Where  the  parties  appealing  and  the 
parties  not  appealing  stand  upon  the  same 
ground,  and  their  rights  are  involved  in  the 
same  question,  and  equally  affected  by  the 
same  decree  or  judgment,  the  Court  of 
Appeals  will  consider  the  whole  case,  and  set- 
tle the  rights  of  the  parties  not  appealing  as 
well  as  those  who  bring  their  case  up  by 
appeal.  Idem^        636 

APPELLrATE  COURT. 

1.  When  appellate  court  will  not  disturb  a 
verdict  on  the  ground  that  it  was  contrary  to 
the  evidence. 

See  New    Trials  1,  and  Bell  v.  Alex- 
ander,  1 

2.  When  appellate  court  will  dismiss  an 
appeal  as  improvidently  awarded. 

See/udgmenls,  No.  1,  and  Goolsby  df 
als.  V.  Slrother,  comm*r^  107 

3.  There  is  a  judgment  in  name  of  D  for 
the  benefit  of  J,  and  D  files  a  bill  in  his  own 
name  to  enforce  the  lien  of  the  judgment 
upon  land,  without  making  J  a  party.  There 
is  no  objection  to  this  in  the  Circuit  court, 
and  the  decree  is  in  favor  of  D.  This  is  not 
error  ;  but  for  conformity  it  may  be  amended 
by  the  appellate  court  and  affirmed. 

Halev.  Home  &  als.^  112 

4.  Where  a  case  is  heard  by  a  court  with- 
out a  jury,  an  appellate  court  will  not 
reverse  the  judgment,  though  the  court  below 

may  have  erred  in  requiring  the  plain - 
919      tiff  to  introduce  his  evidence  *fir8t.     It 

is  a  matter  of  perfect  indifference  in 
such  case,  in  what  order  the  evidence  is  heard. 

Wright  V.  Rambo,  158 

5.  When  the  appellate  court  will  dismiss 
an  appeal  as  improvidently  awarded,  on  the 
ground  that  notice  of  the  motion  to  amend  a 
decree  by  default  is  insufficient. 

See  Practice  in  Chancery^  No.  8,  and 
Coffman  v.  Sangston  &  als,^  263 

6.  When  the  appellate  court  will  not  reverse 


a  decree  because  the  plaintiff's  interest  in  the 
subject  matter  of  the  suit  is  not  stated  in  the 
bill. 
See  Practice  in  Chancery,  No.  9,  and 

Idem,        263 

7.  Though  the  notice  for  taking  deposi- 
tions, and  taking  an  account  by  a  commis- 
sioner, is  not  filed,  yet  as  the  record  says  the 
depositions  were  taken  pursuant  to  notice, 
and  it  appears  that  the  appellant  claimed 
commissions,  it  will  be  presumed,  in  the  ap- 
pellate court,  in  the  absence  of  proof  to  the 
contrary,  that  notice  was  given. 

Idem,        263 

8.  The  report  of  a  commissioner  having 
been  completed  on  the  10th  of  April  1869,  and 
the  decree  by  default  made  on  the  22d  of  Octo- 
ber following,  in  the  absence  of  anything 
showing  the  contrary,  it  will  be  presumed  by 
the  appellate  court  that  the  report  and  ac- 
count were  returned  and  acted  on  according 
to  the  requirements  of  the  statute. 

Idem,        263 

9.  The  appellate  court  will  reverse  a  decree 
upon  the  merits,  if  the  court  below  had  no 
jurisdiction  of  the  case,  though  no  objection 
to  the  jurisdiction  had  been  taken. 

Green  &  Suttle  v.  Massie,  356 

10.  No  exception  being  taken,  and  the  evi- 
dence before  the  court  not  being  shown  upon 
the  record,  upon  a  motion  to  scale  a  debt, 

I  which  is  overruled,  the  appellate  court  cannot 
review  the  judgment. 

Gunn  of  als.  v.   Turner's  adm'r,        382 

11.  On  a  motion  to  reform  a  judgment  by 
default,  no  motion  having  been  made  to  re- 
verse the  judgment,  on  the  ground  that  the 
process  had  not  been  served  on  one  of  the 
defendants,  that  question  cannot  l>e  consid- 
ered by  the  appellate  court.        Idem,        382 

12.  Upon  appeal  from  an  order  of  a  judge 
in  vacation  dissolving  an  injunction  and  dis* 
missing  the  bill,  the  appellate  court  will 
amend  the  decree,  so  far  as  it  dismisses  the 
bill  and  affirm  it ;  there  being  no  other  error 
in  the  record. 

Mutter  dfc.  v.  Bayly  &  at.,  521 

13.  What  the  appellate  court  will  decide 
upon  appeal  by  one  of  several  parties. 

See  Appeals,  No.  3,  4,  and 

Walker's  ex'or  &    als.  v.  Page  & 
als.,  636 

14.  If  a  case  is  tried  and  a  verdict  for  the 
plaintiff,  and  the  court  sets  aside  the  verdict 
and  grants  a  new  trial,  and  on  the  second 
trial  there  is  a  verdict  and  judgment  for  ♦he 
defendant,  from  which  there  is  an  appeal, 
the  appellate  court  will  look  to  the  proceed- 
ings on  both  trials,  and  if  the  court  below 
erred  in  setting  aside  the  verdict  on  the  first 
trial,  the  appellate  court,  without  consider- 
ing  the  subsequent  proceedings  in  the  case, 
will  reverse  the  judgment  rendered  for  the 
defendant  on  the  second  trial,  and  enter  final 
judgment  upon  the  first  verdict. 

Tyler  v.   Taylor,  700 

15.  In  a  suit  in  equity,  the  defendant  in- 
sists there  are  other  persons  who  ought  to  be 
parties,  but  the  court  decrees  against  him  on 
the  merits.    On  appeal,  the  appellate  court 
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will  reverse  the  decree  for  the  failure  to  make 
the  necessary  parties,  without  passing  on  the 
merits. 

Richardson  v.  Davis  &  wife,  706 

16.  When  objection  to  parties  on  the  record 
will  be  considered  as  waived.  See  Lunatics, 
No.  4,  and 

Bird's  committee  v.  Bird^  712 

17.  What  judgment  of  the  appellate  court 
cannot  be  changed  upon  a  second  appeal  in 
the  same  cause. 

Chahoon's  case,  S22 

ATTACHMENTS. 

1.  Upon  a  motion,  by  the  defendant,  to 
abate  an  attachment  which  had  been  sued 
out  against  his  property  by  the  plaintiff,  the 
onus  is  on  the  plaintiff,  to  show  that  the  at- 
tachment was  issued  on  sufficient  cause,  and 
he  may  therefore  be  required  to  introduce  his 
evidence  firtft. 

fVright  V.  Rambo,  158 

2.  Upon  such  a  motion,  the  admissions  and 
declarations  of  the  wife  of  the  defendant  are 
not  admissible  in  evidence  for  the  plaintiff, 
to  prove  the  intention  of  the  defendant  to 
move  with  his  property  from  the  State,  un- 
less they  were  part  of  the  res  gestce  of 

920      an  act  *which  was  evidence,  and  which 
they  might  reasonably  tend  to  explain. 

Idem,        158 

3.  Upon  such  a  motion,  the  defendant's 
intention  and  declarations  as  to  leaving  the 
State  after  the  date  of  the  attachment,  are 
not  admissible  as  evidence.         Idem,        158 

ATTORNEYS  AT  I^AW. 

1.  Attorneys  at  law  are  liable,  as  ordinary 
bailees,  for  money  collected  for  their  clients. 

Pidgeon  v.    Williams*    admWs,  251 

2.  An  attorney  receiving  in  February  1862, 
Condederate  currency,  which  was  then  the 
only  currency  and  very  little  depreciated,  is 
not  liable  to  his  client  for  receiving  such 
money,  he  not  having  forbade  it. 

Idem,        251 

3.  An  attorney  having  received  Confed- 
erate currency  for  a  debt  due  to  his  client, 
deducts  his  fees  from  the  amount  and  deposits 
the  balance  in  a  bank  in  good  credit,  not  in 
his  own  name,  but  to  "collection  account," 
an  account  in  which  he  deposits  all  moneys 
collected  by  him  for  his  clients,  and  on  the 
book  of  the  bank,  the  name  of  the  client  is 
written  opposite  the  sum  deposited  for  him. 
The  client  not  calling  for  his  money  until  the 
end  of  the  war,  when  the  bank  has  failed,  the 
attorney  is  not  liable  for  it.       Idem,       251 

4.  The  client  living  in  Maryland,  but  the 
place  of  his  residence  being  unknown  to  the 
attorney,  though  the  client  comes  to  the  town 
where  the  attorney  lives,  occasionally  during 
the  war,  when  the  Federal  forces  have  pos- 
session of  it,  but  does  not  call  upon  the  attor- 
ney or  let  him  know  he  is  there ;  the  attorney 
is  not  liable  for  failing  to  give  him  notice 
that  the  money  has  been  collected. 

Idem,        251 

5.  See  Contempts,  No.  2,  and 

Wells  V.   The  Commonwealth,  500 


6.  The  duty  of  an  attorney  to  his  client 
cannot  conflict  with  his  obligation  to  demean 
himself  honestly  in  the  practice  of  the  law, 
or  to  be  faithful  to  his  country.  But  if  he 
acts  in  good  faith,  and  demeans  himself 
honestly,  he  is  not  responsible  for  an  error  of 
judgment.  Idem,        500 

7.  See  Privileged  Communications  and 

Chahoon's  Case,  822 

AUCTIONEERS. 

1.  An  auctioneer  selling  real  estate  at  auc- 
tion is  the  agent  of  both  vendor  and  pur- 
chaser, and  his  writing,  at  the  time,  the  name 
of  the  purchaser,  as  such,  to  the  written 
terms  of  sale,  binds  the  purchaser. 

Walker  v.  Herring,  678 

2.  QUi^RB :  If  the  auctioneer  can  bind  the 
purchaser  at  auction  of  real  estate,  by  sub- 
scribing his  name  to  the  terms  of  sale  after 
the  sale  is  completed,  and  it  seems  he  cannot. 

Idem,        678 

3.  An  auctioneer  conducting  a  sale  of  real 
estate,  writes  the  name  of  W,  as  the  purchaser. 
His  partner,  who  was  not  present  at  the  sale, 
without  any  communication  with,  or  author- 
ity from,  H,  on  the  day  after  the  sale  writes 
the  name  of  H,  as  a  joint  purchaser  with  W. 
The  partner  had  no  authority  to  write  the 
name  of  H,  and  H  is  not  bound  by  it. 

idem,        678 
AWARDS. 

There  cannot  be  an  appeal  to  the  Court  of 
Appeals,  from  the  award  of  an  arbitrator, 
unless  it  be  made  the  judgment  or  decree  of 
the  court,  from  which  it  is  taken ;  and  the 
mere  copy  of  the  award  in  the  proceedini;s  of 
the  court,  though  they  be  signed  by  the  judge, 
does  not  make  it  the  judgment  or  decree  of 
the  court. 

Crane* s  guardian  v.  Crane,  579 

BANKS. 

1.  Under  the  power  reversed  in  the  charter 
of  a  private  corporation,  to  repeal,  alter  or 
modify  the  charter,  the  L,egislature  may  re- 
peal the  charter,  but  cannot  modify  it  with- 
out the  consent  of  the  corporation.  But  if 
the  corporation  refuses  to  consent  to  the 
modification  it  must  discontinue  its  business 
as  a  corporate  body. 

Yeaton  v.  Bank  of  the  Old  Dominion,  593 

2.  The  bank  of  D,  located  at  Alexandria, 
within  the  Federal  lines,  has  a  branch  at  P, 
within  the  Confederate  lines.  The  acts  of 
March  29th,  1862,  and  May  16th,  1862,  of  the 
Richmond  government,  not  having  been  as- 
sented to  by  the  mother  bank,  though  acted 

on  by  the  branch  at  P,  did  not  oper- 

921      ate  to  *amend  the  charter  of  the  bank 

of  D.  Idem,        593 

3.  Y,  a  debtor  before  the  war  of  the  bank 
of  D,  at  Alexandria,  cannot,  after  the  war, 
pay  his  debt  by  notes  issued  under  the  acts 
of  March  29  and  May  16,  1862,  by  the  branch 
bank  at  P.  Idem,        593 

4.  The  bank  of  D,  after  the  war,  took  pos- 
session of  the  assets  of  the  branch  bank  at  P, 
they  being  much  less  than  the  indebtedness 
of  the  branch  bank  to  the  mother  bank.     The 
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bank  of  D  did  not  thereby  sanction  and  ratify 
the  acts  of  the  branch  bank,  done  under  the 
acts  of  March  and  May  1862.       Idem^        593 

BANK  CHECKS. 

1.  B  gives  A  a  check  on  a  bank,  which  A 
holds  up  for  a  year  and  then  presents  it,  but 
the  bank  refuses  to  pay  it,  B  having  drawn 
out  all  his  money.  B  is  not  relieved  from 
the  payment  of  the  check  by  the  delay  of  A 
to  present  it,  and  in  any  case  he  would  only 
be  relieved  to  the  extent  that  he  was  injured 
by  the  delay. 

Bell  V.  Alexander^  1 

BIGAMY. 

1.  On  a  prosecution  for  bigamy,  where  a 
marriage  is  alleged  to  have  taken  place  in  a 
foreign  country  or  state,  proof  must  be  made 
of  a  valid  marriage  according  to  the  law  of 
that  country  or  state  ;  but  no  particular  kind 
of  evidence  is  essential  to  establish  the  fact, 
except  that  it  cannot  be  proved  by  reputation 
and  cohabitation. 

Bird*s  Case,  800 

2.  Where  a  witness  testifies  to  a  marriage 
in  a  foreign  State,  solemnized  in  the  manner 
usual  and  customary  in  such  State,  by  a  per- 
son duly  authorized  to  celebrate  the  rites  of 
marriage,  and  the  parties  afterwards  lived 
together  as  man  and  wife,  this  is  as  satisfac- 
tory evidence  of  a  valid  marriage  as  can  be 
expected  or  desired ;  and  in  such  a  case  it  is 
not  necessary  to  prove  the  laws  of  such  State 
or  to  offer  further  evidence  of  a  compliance 
with  its  provisions.  Idem^        800 

3.  All  persons  who  practice  a  business  or 
profession  which  requires  them  to  possess  a 
certain  knowledge  of  the  matter  in  hand, 
are  experts,  so  far  as  expertness  is  required. 
5  Man*  Gran.  &  Scott,  812.  Idem,        800 

4.  M  proves  that  he  is  a  Catholic  priest  and 
pastor  of  a  church  in  Washington,  D.  C,  and 
authorized  to  celebrate  the  rites  of  a  mar- 
riage; that  by  the  virtue  of  the  license 
issued  by  the  proper  officer  in  the  usual 
form,  he  married  B  and  M  at  his  residence  in 
said  city,  in  the  presence  of  two  persons  ;  and 
in  accordance  with  the  rules  and  customs  of 
the  Catholic  church  and  the  laws  of  the  Dis- 
trict of  Columbia.  And  it  was  proved  that 
B  and  M  afterwards  lived  together  as  hus- 
band and  wife.  On  the  prosecution  of  B  for 
bigamy,  this  is  sufficient  evidence  of  the 
marriage  of  B  and  M.  Idem,        800 

BILL  OF  RIGHTS, 

The  bill  of  rights,  though  made  a  part  of 
the  present  constitution,  has  the  same  force 
and  authority,  and  no  more,  that  it  has 
always  had  ;  and  the  principles  which  it  de- 
clares have  reference  to  free  men,  and  not 
to  convicted  felons.        Ruffin*s  Case,        790 

BILLIARD   SALOONS. 

1.  The  keepers  of  a  billiard  saloon  may  be 
required  to  take  out  a  license  and  pay  a  tax 
thereon. 

Lewellen,  Sergeant  for,  &c,  v.  Lock' 
harts,  570 

2.  The  fact  that  capital  is  invested  in  bil- 
liard tables  and  other  necessary  furniture  of 


a  billiard  saloon,  which  may  be  taxed  as 
property  under  §  32  of  the  act  of  June  1870, 
does  not  exempt  the  pursuit  from  a  license 
tax.  Idem^       570 

BONDS. 

1.  See  Contracts,  No.  3,  4,  5,  and 

Michie  v.  Jtffries,  334 

2.  As  to  questions  on  the  alteration  of  a 
bond  apparent  on  its  face,  see  Practice  at 
Common  Law,  No.  9, 10,  and 

Ramsey^s  adm'rs  v.  McCue  df  als,,     349 

3.  P  executes  his  bond  to  H  for  $5,000, 
dated  June  9th,  1863,  and  payable  two  years 
after  date,  without  interest,  **in  such  funds 
as  the  banks  receive  and  pay  out.'*  Parol 
evidence  is  not  admissible  under  §  2,  of  the 
adjustment  act  of  1866,  to  prove  the  kind  of 

currency  in  which  the  bond  was  to  be 
922      paid,  or  with  reference  to  which,  as  *a 

standard  of  value,  it  was  made  and 
entered  into. 

Hilb,/ordfc,y.  Peyton  6f  als.,  386 

4.  Such  a  bond  creates  a  contract  of  haz- 
ard. Idem,        386 

5.  A  bond  executed  t>etween  the  Ist  of 
January  1862,  and  the  10th  of  April  1865, 
payable  at  a  future  day,  in  a  currency  desig- 
nated in  the  bond,  is  to  be  paid  in  the  cur- 
rency designated.  Idem^        386 

6.  What  will  not  be  a  discharge  of  a  bond. 
See  Accord  and  Satisfaction,  No.  2,  and 

Campbell  v.  Ranson  ^  als.,  405 

7.  Where,  in  a  bond  for  the  payment  of 
money,  the  words  **on  demand"  are  nsed,  it 
is  payable  at  once,  unless  there  be  some  other 
provision  in  the  bond  that  it  shall  not  be  so 
paid. 

Omohundro^s  ex^orv.  Omohundro,      626 

8.  In  such  case,  the  words  **to  be  paid  when 
called  for,'*  do  not  change  the  lee^al  effect  of 
the  instrument.  idem^        626 

9.  If  a  bond  be  given  for  a  commodity, 
though  a  special  demand  may  be  necessary 
to  entitle  the  obligee  to  sue,  the  debtor  may 
pay  without  such  demand.  Idem,        626 

10.  See  Confederate  Contracts,  No.  19,  and 

Idetn,        626 

11.  Where  a  bond  is  given  which  t>ears 
interest  from  a  day  anterior  to  its  date, 
it  is  a  fair  inference  that  the  bond  was  exe- 
cuted for  a  debt  existing  at  the  date  from 
which  it  t>ears  interest,  and  as  that  date  is 
January  1861,  though  the  bond  l>eara  date  in 
1864,  the  presumption  that  it  was  a  Confed- 
erate debt,  to  be  paid  in  Confederate  cur- 
rency, is  repelled  by  the  face  of  the  bond 
itself. 

Walker  Per.  Rep.  v.  Pierce,  722 

12.  The  acts,  admissions  and  declarations 
of  the  principal  obligor  in  a  bond,  done  and 
made  at  the  time  of  its  delivery,  are  evidence 
against  his  sureties  on  the  bond,  though  he 
is  dead,  and  therefore  not  a  party  to  the  suit. 

Idem,       722 

13.  If  it  appears  that  the  bond  sued  on  was 
given  for  a  bond  due  before  the  war,  and  was 
intended,  both  by  the  obligee  and  the  prin- 
cipal obligor,  to  t>e  paid  in  legal  money,  and 
was  in  fact  taken  by  the  accommodation  of 
the  obligor,  the  sureties  will  t>e  bound  to  pay  it 
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in  lef^al  money,  though  they  may   not  have 
known  what  was  the  consideration  of  it. 

I  demy        722 

14.  What  defence  may  be  made  by  plain- 
tiff in  equity  to  a  bond  in  the  hands  of  a  bona 

fide  holder.     See  Confederate  Contracts,  No. 
26,  and 

Meredith  &  als.  v.  Salmon,  762 

15.  Debt  cannot  be  maintained  upon  a 
bond  payable  in  the  currency  of  Virginia. 

Dungan  v.  Henderlite,  149 

CASE  AGRKKD. 

1.  Upon  the  question  of  an  alteration  of  the 
bond  sued  on,  if  the  case  ag-reed  does  not 
state  the  alteration  was  made  after  the  exe- 
cution of  the  bond,  the  court,  in  pronouncing 
the  conclusion  of  the  law  upon  the  facts, 
cannot  assume  that  such  was  the  fact. 

Ramsey* s  adm^rs  v.  McCue  &  als,,      349 

CIRCUIT  COURTS. 

1.  P,  having  been  indicted  in  February 
1871,  for  receiving  a  horse  knowing  it  to  have 
been  stolen,  and  also  for  the  larceny  of  the 
horse,  elects  to  be  tried  in  the  Circuit  court. 
In  the  Circuit  court  he,  in  September  1871, 
moves  the  court  to  send  him  back  to  the 
County  court  for  trial,  on  the  ground  that  the 
Circuit  court  has  no  jurisdiction  to  try  him. 
The  act  of  February  12, 1866,  which  provides 
that  horse  stealing  may  be  punished  with 
death,  or  confinement  in  the  penitentiary,  at 
the  discretion  of  the  jury,  has  not  been  re- 
pealed, and  the  Circuit  court  has  jurisdiction 
to  try  the  prisoner.  Price^s  case,        846 

CO-DKFENDANTS. 

1.  When  the  equities  between  the  defend- 
ants do  not  arise  out  of  the  pleadings  and 
proofs  between  plaintiff  and  defendants, 
there  can  be  no  decree  between  co-defendants. 

Glenn  v.  Clark  &  als.,  35 

2.  See  Election,  No.  2,  and 

Idem,        35 
COMMISSIONERS. 

1.  When  not  responsible  for  Confederate 
money  perishing  in  his  hands. 

See  Trusts  and  Trustees,  No.   5,  and 

Davis,  Comm'r  v.  Harman  &  als,,   194 
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♦COMMON  CARRIERS. 


1.  See  Railroad  Companies,  No.  4,  5, 
6,  7,  8,  9. 10,  and 

Wilson  V.  Chesapeake  &  Ohio  R,  R, 
Co,,  654 

CONFEDERATE  CONTRACTS. 

B  purchased  cattle  of  M  in  1861 ;  M  in- 
formed B  that  he  wanted  the  money  to  pay 
a  debt  he  owed  A,  due  in  1858  by  bond  ; 
whereupon  B  agreed  with  M,  that  he  would 
pay  the  debt  to  A,  and  accordingly  drew  a 
check  in  favor  of  A  upon  the  Exchange  bank 
at  Salem.  The  check  bore  date  April  17ih, 
1862,  and  was  for  $1,435,  the  amount  of  the 
debt  due  from  M  to  A,  and  A  accepted  the 
check  in  payment  of  M's  debt,  and  M's  bond 
was  surrendered  to  him.  A  held  the  check  un- 
til April  1863,  when  he  presented  it  at  bank 
for  payment,  which  was  refused  ;  the  cashier 


stating  that  all  the  funds  of  B  had  been 
drawn  out  a  few  days  before.  There  was 
nothing  said  at  the  time  the  check  was  given, 
as  to  the  kind  of  currency  in  which  it  was  to 
be  paid,  and  at  that  time  Virginia  bank 
notes,  Virginia  treasury  notes  and  Confed- 
erate treasury  notes  were  circulated  as  of 
equal  value.  In  April  1863,  when  payment 
was  demanded,  only  Confederate  notes  were 
paid  out  by  the  bank.     On  the  25th  of  August 

1862,  B  drew  all  his  funds  out  of  the  bank, 
and  made  no  further  deposit  until  April  6th, 

1863,  when  he  deposited  $1,914;  but  he  drew 
this  out  on  the  27th  of  the  same  month. 
Hbi«d: 

1.  B  is  not  relieved  from  the  payment  of 
the  check  by  the  delay  of  A  to  present  it ; 
and  in  any  case  he  would  only  be  relieved 
to  the  extent  that  he  was  injured  by  the 
delay. 

Bell  V.  Alexander,  1 

2.  B  having  asked  the  court  for  an  in- 
struction that  A  was  only  entitled  to  re- 
cover the  value  of  the  check  on  the  —  day  of 
April  1863,  when  it  was  presented  for  pay- 
ment, it  was  proper  for  the  court  to  add  to 
it— "provided  the  jury  shall  believe  it  to 
be  a  Confederate  contract."         Idem,        1 

3.  B  asked  for  another  instruction,  that 
if  the  jury  should  believe  it  was  a  Confed- 
erate contract,  then  they  are  to  assess  the 
plaintiff's  damages  at  the  value  of  Confed- 
erate notes  on  the  day  of  the  demand  of 
payment.  It  was  proper  for  the  court  to 
add  to  it — * 'scaling  the  same  by  such  rule 
as  to  the  jury  may  seem  right  under  all  the 
circumstances."  Ident^        1 

4.  The  statute,  Sess.  Acts  1866-'67,  ch. 
270,  §  2,  p.  695,  prescribing  no  rule  or  scale 
of  depreciation,  it  is  for  the  jury  to  fix  it  in 
each  case,  upon  the  evidence  before  them. 

Idem,        1 

5.  A  verdict  for  the  whole  amount  of  the 
check,  with  interest  from  its  date,  will  not 
be  disturbed  by  the  appellate  court  as  being 
contrary  to  the  evidence.  Idem,        1 

6.  A  contract  made  in  August  1863,  for 
the  sale  of  land  to  be  paid  for  in  Confeder- 
ate currency,  is  a  valid  contract. 

Hale  V.  Wilkinson,  75 

7.  What  is  a  specie  debt,  and  not  to  be 
scaled.    See  Promissory  Notes,  No.  1,  and 

Barnett  v.  Cecil  &c,,  93 

and  Bonds,  No.  11,  12, 13,  and 

Walker,  Per.  Rep.  v.  Pierce,  722 

8.  Bonds  given  by  C  for  purchase  money 
of  land,  which  are  of  the  same  date  with 
the  agreement  for  the  purchase,  are  paya- 
ble in  one,  two  and  three  years,  with  inter- 
est from  date  ''in  currency  at  its  specie 
value."  These  words  are  not  in  the  agree- 
ment. Qu^RB :  Is  C  lK>und  to  pay  the 
amount  named,  in  currency  at  its  specie 
value  at  the  date  of  the  bonds,  or  is  he  to 
pay  the  full  amount  named  in  currency, 
or  its  value  in  specie  at  the  maturity 
of  the  debt  ? 

Caldwell  y.  Craig,  132 

9.  See  Estoppel,  No.  1,  2,  and 
Poague  6f  at,  v.  Spriggs  &  als.^  220 
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10.  On  the  iSth  of  November  1862,  H  exe- 
cuted his  bond  to  S  for  $600,  payable  on 
demand,  it  being  tor  Confederate  money 
borrowed,  upon  a  condition  inserted  at  the 
instance  of  H,  that  no  interest  will  be 
required  until  the  money  is  demanded,  and 
then  a  reasonable  time  to  be  given  to  pay  ; 
interest  to  run  from  the  demand.    HbI/D  : 

1.  H  had  the  right  to  pay  the  debt  at  any 
time,  though  6  made  no  demand. 

Stover^  assignee f\.  Hamilton  <Sf  aL,  273 

924         ^2.    It  was  a  debt  payable  in  Con- 
federate currency,  and  therefore  not 
usurious.  Idetn^      "273 

3.  It  is  payable  by  H  at  any  time  after  its 
date  ;  and  therefore  the  date  is  the  proper 
period  at  which  to  fix  the  scale  of  deprecia- 
tion. Idem,        273 

4.  Though  S  had  a  secret  intention  not 
to  make  a  demand  for  the  money  until 
there  was  a  better  currency,  as  H  had  the 
right  to  pay  at  any  time,  this  secret  inten- 
tion of  S  cannot  change  the  construction 
and  effect  of  the  l)ond.  Idem,        273 

11.  By  the  act  of  March  3d,  1866,  and 
that  of  February  28th,  1867,  two  modes  of 
adjusting  Confederate  contracts  are  pro- 
vided. 1st.  By  reducing  the  nominal 
amount  contracted  to  be  paid  to  its  gold 
value.  2d.  In  cases  of  sales  of  property, 
or  renting,  or  hiring,  giving  the  value  of 
the  property  sold,  or  the  value  of  the  rent 
or  hire,  at  the  time  of  such  sale,  renting  or 
hiring.  Pharis  v.  Dice,        303 

12.  These  acts  do  not  change  the  con- 
tracts of  the  parties,  but  provide  a  mode  of 
ascertaining  the  value  of  the  Confederate 
money  contracted  to  be  paid ;  and  they  are 
constitutional.  Idem,,        303 

13.  The  proviso  annexed  to  the  1st  sec- 
tion of  the  act  of  March  3, 1866  as  amended 
by  the  act  of  February  28,  1867,  will  be 
considered  as  annexed  to  §  2,  of  the  first 
act,  as  amended  by  the  second,  so  as  to 
carry  out  the  obvious  intention  of  the  Gen- 
eral Assembly.  Idem,        303 

14.  See  Judicial  Sales,  No.  3,  and 
Dixon  (Sfals.  v.  McCue*sadm'x& 

als,,  373 

15.  See  Bonds,  No.  3,  4,  5,  and 

Hilb,  for,  &c,  v.  Peyton  6f  als.,        386 

16.  When  payment  is  to  be  made  in  Con- 
federate crurency  for  land  purchased,  time 
is  of  the  essence  of  the  contract. 

Booten  v.  Schemer,  474 

17.*  M  borrows  of  T,  early  in  1864,  Con- 
federate money,  and  executes  his  negotia- 
ble note,  endorsed  by  D,  for  the  amount, 
payable  in  ninety  days  at  the  bank  of  Vir- 
ginia. This  note  is  renewed  from  time  to 
time  until  the  4th  of  January  1865 ;  M  then 
proposes  to  pay  off  the  note  to  T,  but  at 
the  request  of  T  renews  the  note  again 
upon  the  promise  of  T  that  he  will  deposit 
the  note  in  bank  for  collection  ;  and  before 
the  note  falls  due,  M  deposits  more  than 
the  amount  of  the  note  in  the  bank,  where 
it  remains  until  the  bank  fails.  A  few 
days  before  the  note  is  due,  the  bank  is 


burned  out,  the  note  not  having  been  de- 
posited in  bank.    Hbi«d  : 

1.  M's  offer  to  pay,  he  consenting  to 
renew   the  note,  and  his   depositing  the 

money  in  bank,  was  neither  a  tender,  or 
accord  and  satisfaction  ;  and  he  is  liable  to 
pay  the  amount  due  upon  the  note. 
iioses  V.  Trice,  556 

2.  The  note  being  a  renewal  of  a  former 
note,  and  all  the  notes  having  been  given 
for  the  same  loan  of  money,  T  might  have 
sued  on  the  original  note,  or  for  money 
loaned,  and,  therefore,  he  is  entitled  to 
recover,  though  at  the  time  the  note  sued 
on  fell  due  Confederate  currency  was  worth- 
less. Idem,        556 

3.  It  is  for  the  jury  to  fix  the  time  when 
the  scale  of  depreciation  shall  be  applied 
to  the  debt ;  and  it  was  error  in  the  court 
to  instruct  them  that  the  plaintiff  was 
entitled  to  recover  the  value  of  Confeder- 
ate currency  at  the  date  of  the  original 
transaction.  Idem,        556 

18.  In  October  1862,  R  sold  and  conveyed 
to  C  land,  and  took  his  t>onds,  payable  in 
one,  two,  three  and  four  years,  secured  by 
deed  of  trust  on  the  land.  It  was  a  Con- 
federate contract,  and  in  October  1863,  0 
paid  R  $1,000  upon  the  first  bond,  and  he 
paid  no  more.  In  1867,  the  trustee  adver- 
tised the  land  for  sale,  and  C  enjoined  the 
sale,  and  asked  that  his  bonds  should 
be  paid  on  such  terms  as  to  the  court 
might  seem  proper.  Hbi,d  :  C  may  have 
his  election  to  give  up  the  land,  aud 
receive  back  the  value  of  the  $1,000  of  Con- 
federate notes  he  paid,  as  at  the  time  of 
payment,  and  account  for  rents  and  profits ; 
or  retain  the  land  and  pay  a  reasonable 
price  therefor,  to  be  ascertained  by  a  com- 
missioner, subject  to  a  credit  of  the  propor- 
tion which  the  amount  he  has  paid  bears 
to  the  amount  he  agreed  to  pay,  with  inter- 
est on  the  balance  from  the  date  of  the 
contract. 

Carters,  Ragland,  574 

19.  S  borrowed  of  R,  his  brother.  Coo- 
federate    inoney,    and    gave   a    bond 

925  *f or  it  as  follows :  On  demand,  I  prom- 
ise to  pay  to  R,  the  sum  of  $12,800, 
value  received,  borrowed  money  this  date, 
to  be  paid  when  called  for,  in  Confederate 
money,  or  whatever  money  may  be  current 
of  the  State,  or  our  banks  pay  out  to  depos- 
itors. Witness  my  hand  and  beal.  The 
bond  bears  date  May  22d,  1863.     Hbld  : 

1.  The  debtor  had  a  right  to  discharge  it 
immediately  with  Confederate  treasury 
notes. 

Umohundro^s  ex'or  v.   Omohundro^  626 

2.  Where  in  a  bond  for  the  payment  of 
money,  the  words  **on  demand"  are  used, 
it  is  payable  at  once,  unless  there  be  some 
other  provision  in  the  bond  that  it  shall 
not  be  so  paid.  Idem,        626 

3.  The  alternatives  allowed  the  debtor 
were  for  his  benefit  and  do  not  restrict  his 
right  to  pay  at  once  by  Confederate  treasury 
notes.  Idem,        626 

4.  If  it  be  a  bond  for  a  commodity,  though 
a  special  demand  may  t>e  necessary  to  entitle 
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R  to  sue,  the  debtor  may  pay  without  such 
demand.  Idem,        626 

5.  The  words  "to  be  paid  when  called 
for,"  do  not  change  the  leg^al  efiFect  of  the 
instrument.  Idem,        626 

6.  The  executor  of  S,  who  does  not  know 
of  the  existence  of  the  bond,  pays  to  R  a 
debt  which  S  owed  him,  and  asks  him  if 
he  has  any  other  claims  against  S,  and  R 
says  none  but  what  the  women  can  set- 
tle. He  is  told  by  the  executor  to  produce 
them,  that  he  is  ready  to  pay  them  ;  but  R 
does  not,  nor  does  he  mention  the  bond ; 
and  after  the  close  of  the  war,  he  demands 
payment  of  the  bond.  He  is  concluded  by 
his  failure  to  present  the  bond  for  pay- 
ment when  called  upon  to  do  so,  and  can 
only  recover  the  value  of  the  currency  at 
the  date  of  the  bond,  with  interest  from 
that  date.  Idem,        626 

20.  What  not  a  Confederate  contract. 
See  Contracts  No.  8,  and 

MoYfrati's  adm^r  v.  Ot^y  &  als.,        619 

21.  In  March  1863,  the  fact  that  Confed- 
erate States  treasury  notes  were  the  only 
currency  in  circulation  in  this  State  is  so 
notorious  that  it  may  be  taken  notice  of 
judicially  by  the  courts,  as  a  matter  of  cur- 
rent public  history.  And  all  decrees  made 
for  the  sale  of  property  at  as  late  a  period 
of  the  war  as  1863,  and  all  judicial  sales 
made  under  such  decrees,  must  be  taken 
as  made  for  this  currency,  unless  such 
decree  in  express  terms  directed  otherwise. 

Walter's  ex' or  <Sf  als.  v.  Paj^e  &  als.,  636 

22.  That  the  courts  of  this  Common- 
wealth, during  the  war,  had  the  authority 
to  decree  sales  for  Confederate  money, 
and  to  make  investments  of  funds  under 
their  control  in  Confederate  securities,  is 
90  longer  an  open  question.  Transactions 
in  Confederate  currency  during  the  war, 
and  investments  in  Confederate  securi- 
ties (when  properly  made),  must  now  be 
held  to  be  as  valid  and  binding  as  if  made 
in  time  of  peace  in  a  sound  currency. 

Idem,        636 

23.  See  Presumptions,  No.  4,  5,  and 
Walker  Per.  Rep.  v.  Pierce,  722 

24.  See  Bonds,  No.  11, 13,  and 

Idem,       722 

25.  See  Principal  and  Agent,  No.  6,  and 
Myers*  ex'or  v.  Zetelle,  733 
PizzinVs  committee  v.  Zetelle,  733 

26.  A  tract  of  land  worth,  before  the 
war,  not  more  than  $6,000,  was,  in  June 
1863,  sold  by  F  to  S  for  $30,000  ;  of  which 
$5,000  was  paid  in  cash  in  Confederate 
money,  and  for  the  remainder  five  bonds 
of  $5,000  each  were  given,  to  be  paid  in 
one,  two,  three,  four  and  five  years,  "in 
current  funds,' '  with  interest  payable 
semiannually  from  their  date  ;  and  a  deed 
of  trust  on  the  land  to  secure  them.  The 
fourth  bond  was,  in  July  1863,  sold  by  the 
agent  of  F  to  M,  who  purchased  as  com- 
missioner of 'the  court  for  an  investment. 
In  a  controversy  in  equity  between  S  and 
M  as  to  the  amount  to  be  paid  upon  this 
fourth  bond,    Hbi^d: 


1.  Though  M  is  a  bona  fide  holder  of  the 
bond,  S  may  make  any  defence  to  it  in 
equity  that  he  could  make  in  an  action  upon 
it  by  the  obligee.    M  holds  the  bond  sub- 
ject   to    every  infirmity  of  considera* 

926      tion — to  all  the  equities  attaching  *to 
it  in  the  hands  of  the  party  to  whom  it 
was  executed. 
Meredith  &  als.  v.  Salmon,  762 

2.  Though  the  bond  provides  on  its  face 
that  it  is  "to  be  paid  in  current  funds,"  S 
may  prove  by  parol  evidence  that«  by 
the  agreement  with  F  at  the  time  the 
bonds  were  executed,  he  had  a  right  to 
pay  them  at  any  time  before  they  were  due, 
in  Confederate  currency,  and  that  he  had 
so  paid  the  other  four  bonds  to  the  hold- 
ers thereof,  and  in  January  1865  offered  to 
pay  this  t>ond.  Idem,        762 

3.  The  words  of  the  bond,  that  it  is  "to 
be  paid  in  current  funds,"  do  not  neces- 
sarily raise  the  presumption  that  it  is  to 
be  paid  in  another  and  more  valuable  me- 
dium ;  but  their  proper  interpretation 
depends  upon  the  time  when  and  the  cir- 
cumstances under  which  they  are  used. 

Idem,        762 

4.  The  most  just  and  reasonable  inter- 
pretation of  the  words  "current  funds," 
is,  that  they  are  intended  to  guard  against 
any  contingency  of  an  obligation  to  pay  in 
coin.  Idem,        762 

5.  The  t>ond,  constituting  one-sixth  of 
the  price  contracted  to  be  given  for  tlie 
land,  it  is  to  be  discharged  by  the  payment 
of  one-sixth  of  the  value  of  the  land  in 
United  States  currency,  at  the  time  of  the 
sale.  Idem,        762 

CONFEDKRATB  CURRENCY. 

1.  When  commissioner  not  liable  for  Con- 
federate money  which  perishes  on  his  hands. 
See  Trust  and  Trustees,  No.  4,  and 

Davis,  comm*r  v.  Harman  &  als.,        194 

CONGRESS. 

1.  See  Acts  of  Congress,  No.  1,  and 
Bird's  case,  800 

CONSTITUTIONALITY  OF  STATUTES. 

1.  The  act  of  March  3d,  1866,  and  that  of 
February  28th,  1867,  for  adjusting  Confeder- 
ate contracts,  is  constitutional. 

Pharis  v.  Dice,  303 

2.  The  exemption  from  taxation  of  the  real 
estate  of  the  Richmond  and  Danville  railroad 
company,  in  the  city  of  Richmond,  is  not 
unconstitutional,  as  being  in  conflict  with 
the  charter  of  the  city,  previously  granted, 
giving  the  city  the  power  to  tax  real  estate 
for  the  purposes  stated  in  the  city  charter ; 
the  city  having  ample  means  of  taxation  left 
for  the  payment  of  her  expenses  and  debts. 

City  of  Richmond  v.  The  Richmond 
and  Danville  Railroad  Co.,  604 

3.  The  act  of  June  29, 1870,  Sess.  Acts  1869- 
70,  ch.  174,  §  6,  p.  232,  which  requires  a  mer- 
chant paying  a  tax  on  his  capital  to  take  out 
license  to  deal  in  second  hand  articles  at  bis 
store,  is  not  in  violation  of  g  4,  article  X,  of 
the  Constitution  of  the  State. 

Htrsh's  case,  78S 
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4.  See  Corporation  Courts ^  No.  1,  3,  and 
Chahoon's  case,  %22 

CONSTRUCTION  OF  STATUTES. 

1.  Sec  Statutes,  passim. 

2.  The  act.  Code  (cdi.  of  1860),  ch.  95,  entitled 
*'of  harbor  masters  and  dock  masters,"  as 
amended  by  the  act  of  February  16,  1867, 
Sess.  Acts  1866-67,  ch.  209,  p.  648,  is  to  be 
construed  as  one  act ;  and  §  17,  of  ch.  95,  of 
the  Code,  applies  to  the  whole  act  as  amended. 

Owners   of   Steamboat    Wenonah  v. 
Bragdon^  685 

3.  The  established  rule  of  construction  of 
the  Code  of  1849  is,  that  an  intention  not 
to  chang^e  the  former  law  will  be  presumed, 
unless  the  contrary  intention  plainly  appears. 

Idem,        685 
CONTEMPTS. 

1.  An  appeal  may  be  taken  to  the  Court  of 
Appeals  from  a  judgment  of  a  Circuit  court 
imposing  a  fine  upon  a  person  for  a  contempt 
of  the  court  in  aiding-  to  obstruct  the  execu- 
tion of  a  decree  of  the  court. 

Wells  V.  Tke  Commonwealth,  500 

2.  Where  a  rule  is  made  upon  a  person  to 
show  cause  why  he  shall  not  be  punished  for 
a  contempt  of  the  court,  in  aiding  to  obstruct 
the  execution  of  a  decree  of  the  court,  he 
purges  himself  of  the  contempt,  by  answer- 
ing on  oath  that  in  what  he  had  done  he  acted 
as  counsel  in  good  faith,  without  any  design, 

wish    or    expectation   of    committing 
927      *any  contempt  of,  our  offering  disre- 
spect to  the  court.  Idem,        500 

3.  The  duty  of  an  attorney  to  his  client 
cannot  conflict  with  his  obligation  to  demean 
himself  honestly  in  the  practice  of  the  law, 
or  to  be  faithful  to  the  country.  But  if  he 
acts  in  good  faith  and  demeans  himself  hon- 
estly, he  is  not  responsible  for  an  error  of 
judgment.  Idem,        500 

CONTINUANCE  OF  CAUSES. 
1.  See  Practice  at  Common  Law,  No.  1,  2, 
and  7  ay  lor  y.  Peck,        11 

CONTRACTS. 

1.  See  Confederate  Contracts,  passim, 

2.  See  Estoppel,  No.  1,  and  Poague  & 

aL  V.  SpHgfr  &  als.,  220 

3.  J  lent  to  G  $5,000,  and  took  his  bond  for 
the  amount,  dated  April  I7th,  1862,  payable 
five  years  after  date,  with  interest,  and  a 
deed  of  trust  on  land  to  secure  the  debt.  The 
money  loaned  had  been  deposited  in  bank  in 
January  1861,  to  J*s  credit,  and  she  gave  6  a 
check  upon  the  bank  for  the  amount,  in 
the  usual  form.  This  was  not  a  Confederate 
contract,  and  is   not    liable   to    be    scaled. 

Michie  v.  Jejfries  <Sf  at, ,  334 

4.  G  afterwards  sells  the  land  covered  by 
the  deed  of  trust  to  M,  and  leaves  in  M's 
hands  enough  of  the  purchase  money  to  pay 
the  debt  due  to  J  ;  and  M  undertakes  to  pay 
it.  On  the  30th  of  November  1864.  J  enters 
into  an  agreement  with  M,  by  which  J  agrees 
totake  $2,000  in  gold  in  full  of  the  bond,  pro- 
vided it  is  paid  in  two  months  from  the  date 
of  the  agreement.  M  pays  $865  within  the 
two  months,  and  he  pays  $413  in  February, 


after  the  two  months  is  out ;  and  he  pays  no 
more  during  the  war.  M  not  having  fnlfiUed 
the  agreement,  it  is  not  binding  on  J,  and  M 
must  pay  the  balance  due  upon  the  bond; 
crediting  the  gold  payments  at  2>^  for  one; 
that  bein?  the  ratio  agreed  upon  by  the  par- 
ties in  their  agreement.  Idem,        334 

5.  The  bond  and  deed  of  trust  are  not 
tainted  with  usury  ;  but  if  they  were  it  conld 
not  be  set  up  for  the  first  time  in  argnnient 
in  the  appellate  court ;  nor  could  M  set  it  up 
at  any  time  ;  it  being  G*s  debt,  and  M  having 
received  the  money  to  pay  it.       Idem,       334 

6.  P  executes  his  bond  to  H  for  $5,000,  dated 
June  9th,  1863,  and  payable  two  years  after 
date,  without  interest,  *'in  such  funds  as  the 
banks  receive  and  pay  out."  Parol  evidence 
is  not  admissible,  under  ^  2  of  the  adjustment 
act  of  March  1866,  to  prove  the  kind  of  ciir- 
rency  in  which  the  bond  is  to  be  paid,  or 
with  reference  to  which,  as  a  standard  of 
value,  it  was  made  and  entered  into. 

Hi  lb  for,  &c.  V.  Peyton  &  als., 

7.  Such  a  bond  is  a  contract  of  hazard. 

Idem, 

8.  T,  trustee  of  V,  in  August  1863,  sells  the 
estate  to  M,  part  for  cash,  and  the  balance 
on  a  credit  of  one  and  two  years.  The  cash 
payment  and  the  first  note  is  paid  in  Confed- 
erate money;  but  the  evidence  is  that  the 
payments  were  to  be  made  in  the  currency  of 
the  day  when  they  respectively  fell  dne ;  and 
the  last  note  falling  due  in  August  1865,  is  to 
be  paid  in  the  currency  of  that  day. 

Morgan* s  adm^x  v.  Otey  &  als.,  619 

CONVEYANCES. 

1.  M  conveys  land  in  trust  to  pay  specified 
debts,  and  afterwards  sells  and  conveys  it  to 
G.  G  has  good  title  to  the  land,  subject  to 
the  trust,  and  when  the  trust  is  discharged, 
he  is  by  operation  of  the  statute  (Code,  ch. 
135,  §  31,  p.  612),  entitled  to  the  land  at  law 
and  in  equity,  though  the  trustee  has  not 
conveyed  it  to  him. 

Hale  V.  Home  &  als. ,  112 

CONVEYANCES— Fr««flf«/«f/, 

1.  An  absolute  deed  of  sale  of  personal 
effects  held  to  be  fraudulent  upon  the  testi- 
mony of  one  of  the  grantors  and  corrol>orat- 
ing  circumstances. 

Brown  &  aL  v.  Molineux,  Duffield 
6f  Co.  &  als.,  539 

2.  Nemo  allegans  suam  turpitudinem  audi- 
endus  est,  if  it  be  law,  does  not  apply,  where 
it  is  the  creditors  of  the  parties  who  assail 
the  deed,  and  call  on  one  of  them  to  prove  the 
fraud.  Idem,        539 

CONVICTS. 

See  Penitentiary  Convicts. 

928  ♦CORPORATIONS. 

1.  Under  the  power  reserved  in  the 
charter  of  a  private  corporation,  to  repeal, 
alter  or  modify  the  charter,  the  legislature 
may  repeal  the  charter,  but  cannot  modify  it 
without  the  consent  of  the  corporation.  Bnt 
if  the  corporation  refuses  to  consent  to  the 
modification,  it  must  discontinue  its  business 
as  a  corporate  body. 

Yeaton  v.  Bank  of  the  Old  Dominion,  593 
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2.  See  Banks,  No.  2,  and 

Idem^        593 

3.  See  Railroad  Companies,  No.  1, 2,  3,  and 
City  of  Richmond  Y,   Richmond  and 

Danville  Railroad  Co.,  604 

4.  A  city  charter  is  not  a  contract  between 
the  State  and  the  city,  securinf^  to  the  city 
the  absolute  rig-ht  of  taxation  beyond  the  con- 
trol or  modifications  of  the  legislature. 

Idem,        604 

5.  Municipal  corporations  are  mere  auzi- 
laries  of  the  government ;  established  for 
the  more  effective  administration  of  justice  ; 
and  the  power  of  taxation  confided  to  them 
is  a  delegated  power.  Idem,        604 

6.  See  Railroad  Companies,  No.   4,  and 
Wilson  V.  Chesapeake  &  Ohio  R.  R, 

Co.,  654 

CORPORATION  COURTS. 

1.  §  14,  article  6  of  the  constitution,  which 
provides  that  Corporation  courts  shall  have 
similar  jurisdiction  which  may  be  given  by 
law  to  the  Circuit  courts  of  the  State,  was  not 
intended  to  restrict,  but  to  enlarge,  the  juris- 
diction of  these  courts,  and  to  elevate  them 
to  the  grade  and  dignity  of  Circuit  courts. 
And  it  was  competent,  therefore,  for  the 
Legislature  to  give  to  the  Corporation  courts 
jurisdiction  to  try  cases  of  felony,  though 
the  jurisdiction  in  such  cases  was  taken 
away  from  the  Circuit  courts. 

Chahoon^s  case,  822 

Sand*s  case,  871 

2.  Under  the  act  of  1866-'67t  passed  April 
27, 1867,  to  revise  and  amend  the  criminal 
procedure,  the  Corporation  court  of  Rich- 
mond was  authorized  to  empanel  a  grand 
jury  on  the  2d  of  May  1870. 

Chahoon*s  case,  822 

3.  §  14,  article  6  of  the  constitution,  which 
directs  a  Corporation  court  to  be  held  as  often 
and  as  many  days  in  each  month  as  may  be 
prescribed  by  law,  does  not  require  that  the 
whole  term  shall  be  held  in  the  same  calendar 
month,  and  under  the  act  of  April  7,  1870, 
Acts  of  1869-70,  p.  44,  §  10,  which  fixes  the 
terms  of  the  Corporation  court  of  Richmond 
to  commence  on  the  first  Monday,  and  con- 
tinue so  long  as  the  business  before  the  court 
may  require,  the  court  may  continue  its  ses- 
sion from  the  first  Monday  in  one  month  until 
the  first  Monday  in  the  next  month.  And  a 
grand  jury  empanelled  on  the  2d  day  of  May 
may  find  an  indictment  on  the  4th  of  June  ; 
the  term  continuing  until  that  day. 

Idem,        822 
COVENANTS. 

A  T  executes  his  bond  as  follows  :  March 
12th,  1863.  I  hereby  bind  myself,  my  heirs, 
&c.,  to  pay — amount  of  principal  and  interest 
due  from  W  A  J  on  the  tract  of  land  purchased 
by  him  of  G  W  J  and  wife.  Witness  my 
hand  and  seal  the  day  and  date  above.  And 
he  delivers  it  to  W  A  J.    Hbi«d  : 

1.  W  A  J   may  maintain  an   action  of 
covenant  on  the  bond  against  A  T. 

Jones  V.  Thomas,  96 

2.  W   A  J  may  recover  upon   the  bond 
against   A    T,  if  A  T  has  not  paid  the 


debt,  though  it  is  not  averred  or  proved  that 
W  A  J  has  paid  it,  or  has  been  otherwise 
injured  by  the  failure  of  A  T  to  pay  it. 

Idem,        96 

3.  The  declaration  does  not,  in  its  com- 
mencement, aver  that  A  T  covenanted 
with  the  plaintiff  to  pay  the  debt ;  but  it 
does  so  in  a  subsequent  part  of  it.  This 
is  substantially  sufficient.  Idem,        96 

4.  In  a  declaration  on  a  covenant,  it 
should  be  set  out  without  any  intermediate 
inducements  of  statements  of  the  considera- 
tion ;  but  if  averments  are  made  which 
may  be  treated  as  mere  surplusage,  they 
they  will  not  vitiate  the  declaration. 

Idem,        96 

5.  QUiERB:  If  G  W  J  might  not  sue  in 
his  own  name  on  this  bond,  to  enforce  the 

covenant  of  A  T  under  the  act,  Code  of  1860, 
ch.  116,  §  2.  Idem,        96 

929      ♦CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  Upon  an  indictment  in  the  County  court 
against  C,  the  jury  render  a  verdict  of  guilty, 
and  that  he  be  imprisoned  in  the  county  jail 
for  ten  months,  and  paid  a  fine  of  ten  dol- 
lars. No  judgment  on  the  verdict  is  entered 
at  that  time,  nor  is  the  case  continued  ;  but 
at  the  next  term  of  the  court  the  judgment  is 
entered.  Before  the  ten  months  have  expired 
C  escapes  from  jail  and  is  afterwards  retaken. 
Hbi^d: 

1.  The  cause  was  pending  in  court,  and 
it  was  proper  to  render  the  judgment  on 
the  verdict  at  the  next  term  of  the  court. 

Cleek's  case,  777 

2.  C  is  not  entitled  to  be  discharged  at 
the  end  of  the  ten  months ;  but  is  to  be 
kept  in  prison  beyond  the  period,  for  the 
length  of  time  he  was  out  when  he  escaped ; 
and  this  though  C  has  been  indicted  for  the 
escape.  Idem,        Til 

2.  See  Murder,  No.  1,  2,  3,  4,  and 
Smith's  case,  809 

3.  See  Penitentiary  Convicts,  No.  1,  4,  and 
Ruffin's  case,  790 

4.  A  point  in  a  cause  in  which  the  Court  of 
Appeals  are  equally  divided,  stands  affirmed 
by  virtue  of  the  act.  Code,  ch.  209,  g  7,  p.  841, 
Sess.  Acts  1866-67,  p.  937,  as  well  where  it  is 
a  ruling  of  the  court  below  in  the  progress  of 
the  cause,  as  where  it  is  the  final  judgment 
of  the  court  in  the  case  ;  and  this  decision  is 
final  and  irreversible,  and  cannot  be  changed 
upon  a  second  appeal  in  the  cause. 

Chahoon*s  case,  822 

5.  The  court  before  which  a  prisoner  is 
arraigned  for  trial,  if  qualified  jurors  not 
exempt  from  serving  cannot  be  conveniently 
found  in  the  county  or  corporation,  may  send 
to  another  county  or  corporation  for  such 
jurors.  And  in  acting  in  such  a  case  the 
court  must  have  a  large  discretion. 

Idem,        822 
Sands*  case,  871 

6.  P  is  indicted  in  the  county  court  for 
receiving  a  stolen  horse  knowing  it  to  have 
been  stolen,  and  also  for  the  larceny  of  the 
horse,  and  he  elects  to  be  tried  in  the  Circuit 
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court.  The  record  of  the  indictment  ag^ainst 
P,  sent  up  to  the  Circuit  court,  shows  that  it 
was  found  at  the  February  term  of  the  court 
by  a  grand  jury  of  eight  inembers;  but  it 
does  not  show  that  the  February  term  was 
not  one  of  the  four  regular  terms  of  the  said 
court  to  which  twenty-four  citizens  were  re- 

?[nired  to  be  summoned  to  constitute  a  grand 
ury.  In  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  indict- 
ment was  found  at  a  term  when  a  grand  jury 
might  consist  of  only  eight  members. 

Price*s  case,  846 

7.  The  record  in  the  case  does  not  show 
that  the  indictment  was  endorsed  '*a  true 
bill,"  by  the  grand  jury,  and  signed  by  the 
foreman.  Such  endorsement,  though  usual, 
is  not  necessary,  and  the  record  of  the  find- 
ing of  the  jury,  upon  the  order-book  of  the 
court,  is  the  proper  evidence  of  that  fact. 

Idem,        846 

8.  The  venire  facias  in  the  case  having 
been  issued  on  the  18th  of  August  1871,  prop- 
erly conformed  to  the  provisions  of  the  act  of 
March  29, 1871,  Sess.  Actsl870-'7l,  ch.  262,  p. 
357,  which  went  into  operation  on  the  1st  of 
July  1871 ;  though  the  act  was  not  in  force 
at  that  time  the  prisoner  was  arrested,  com- 
mitted and  indicted.  Idem,        846 

9.  If  property  be  stolen,  and  recently  there- 
after be  found  in  the  exclusive  possession  of 
the  prisoner,  then  such  possession  of  itself 
affords  sufficient  grounds  for  a  presumption 
of  fact,  that  he  was  the  thief ;  and  in  order 
to  repeal  the  presumption,  makes  it  incum- 
bent on  him,  on  being  called  on  for  the 
purpose,  to  account  for  such  possession  con- 
sistently with  his  innocence.  If  he  gives  a 
reasonable  account  of  it,  then  it  devolves  on 
the  Commonwealth  to  prove  that  such  ac- 
count is  untrue.  If  he  gives  an  unreasonable 
account  of  it,  then  it  devolves  on  the  prisoner 
to  sustain  such  account  by  other  evidence. 
What  is  such  a  recent  possession  as  raises  a 
presumption  against  a  prisoner,  in  the  mean- 
ing of  the  rule,  is  a  question  for  the  jury, 
and  depends  upon  the  nature  of  the  property 
and  other  circumstances  of  the  particular 
case.  Idem',        846 

10.  What  will  sustain  an  indictment  for  lar- 
ceny.   See  Larceny,  No.  1,  and 

Idem,        846 

11.  The  list  given  by  the  judge  to  the  offi- 
cer, from  which  the  officer  is  to  summon 
jurors  for  the  trial  of  a  prisoner  for  felony, 
contains  but    twenty-four  names,   and  the 

officer  returns  the  names  of  nineteen 
930      of  them  whom  he  ^summoned,  and  of 

five  as  not  found.  Though  it  would  be 
better  for  the  judge  to  put  more  than  twenty- 
four  names  on  the  list,  it  is  not  error  to  give 
but  twenty-four,  and  the  return  of  the  officer 
that  he  has  summoned  less  than  the  twenty- 
four,  and  the  others  were  not  found,  is  a 
valid  return.  Sands*  case,        871 

12.  Upon  an  indictment  against  a  person 
for  a  conspiracy  to  commit  a  felony,  or  for 
the  felony  so  actually  committed,  the  acts 
and  declarations  of  another  of  the  conspira- 
tors, though  not  in  the  presence  of  the  pris- 
oner   or  afterwards    reported  to    him,   are 


evidence  against  him ;  and  this  thoagh  tbe 
acts  and  declarations  were  done  or  made 
before  the  prisoner  became  a  party  to  the 
conspiracy,  if  done  or  said  in  furtherance  of 
the  common  object.  Idem,        871 

13.  In  order  to  the  admissibility  of  such 
evidence,  it  must  be  shown,  first,  that  the 
persons  whose  acts  or  declarations  are  sought 
to  be  made  evidence,  was,  at  the  time  of 
making  or  doing  them,  himself  a  conspira- 
tor ;  and,  second,  that  they, were  done  or  said 
in  furtherance  of  the  object  of  the  conspir- 
acy. Idem,        871 

14.  The  guilty  knowledge,  by  the  conspira- 
tors, of  the  act  done,  is  a  necessary  element 
of  their  guilt,  without  proof  of  which  there 
can  be  no  conviction.  But  it  is  not  necessary 
to  prove  that  this  guilty  knowledge  was 
imparted  to  all  of  them  at  one  and  the  same 
time,  and  by  one  and  the  same  means.  It  is 
only  necessary  to  show  that  each  of  the  con- 
spirators had  this  guilty  knowledge,  no 
matter  how,  when  or  where  he  acquired  it. 

Idem,        871 

15.  On  a  trial  for  murder,  it  is  not  compe- 
tent for  the  Commonwealth  to  introduce  evi- 
dence in  chief  as  to  the  character  of  tbe 
person  on  whom  the  offence  was  committed. 

Dock^s  case,  909 

DEBT. 

1.  On  the  14th  September  1862,  H  binds 
himself  by  bond  to  pay  to  D,  twelve  months 
after  date,  $800,  for  the  purchase  money  of 
land,  describing  it  '^payable  in  the  currency 
of  Virginia  and  North  Carolina  money.'* 
This  is  a  promise  to  pay  in  the  currency 
named ;  and  an  action  of  debt  cannot  be 
maintained  upon  it. 

Dungan  v.  Henderlite,  149 

DECREES, 

1.  St^  Judicial  Sales,  No.  2,  3,  5, 6,  and 
Zollman  v.  Moore  &  als.,  313 
Dixon  V.  McCue*s  adm^x  &  als,,           373 
Walker's  ex' or  &  als.  v.  Page  df  als,,  636 

2.  See  Infants,  No.  2,  3,  4,  and 

Idem,        636 

3.  Where  a  doubt  arises  as  to  the  meaning 
and  effect  of  a  decree,  it  may  be  ascertained 
by  reference  to  the  bill  and  other  proceed- 
ings, especially  where  they  are  referred  to  in 
the  decree.  Idem,        636 

DEEDS. 

1.  A  deed  or  other  writing,  though  not 
stamped,  is  admissible  in  evidence ;  the  act 
of  Congress  not  applying  to  proceedings  in 
State  courts.  And  it  seems  it  is  admissible 
in  evidence  in  the  United  States  courts,  unless 
the  omission  to  stamp  it  was  with  fraudulent 
intent.  Hale  v.  Wilkinson,       75 

DISCOVERY. 

1.  When  bill  of  discovery  should  be  filed. 
See  Practice  in  Chancery,  No.  16,  and 
Green  &  Suttle  v.  massie,  356 

DISTRICT  OF  COLUMBIA. 

See  Acts  of  Congress,  No.  1,  and 
Bird's  case,  800 

DIVORCES. 

1.  Abandonment  and  desertion  which  enti- 
tles a  husband  or  wife  to  a  divorce  a  mensa 
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et  thoro^  consists  in  the  actual  breaking  off 
of  matrimonial  cohabitation,  with  the  intent 
to  abandon  and  desert  in  the  mind  of  the 
party  so  acting^.  And  the  intent  to  desert 
being-  once  shown,  the  same  intent  will  be 
presumed  to  continue  until  the  contrary 
appears.  Bailey  v.  Bailey^        43 

2.  The  statute.  Code,  ch.  109,  fixes  no  period 
for  which  the  desertion  must  have  contin- 
ned  to  entitle  a  party  to  a  divorce  a  mensa 
et  ihoro.    Desertion  for  less  than  five  years 

may  t>e  good  cause  ;  and  the  question 
931      is  to  be  determined  by  *the  court  exer- 
cising- a  sound  discretion,  according  to 
the  facts  and  circumstances  of  each  case,  and 
the  principles  of  law  applicable  thereto. 

IdetH^        43 

3.  The  act,  Code,  ch.  109,  §  9,  is  not  in- 
tended to  change  the  rules  of  evidence  in 
divorce  cases ;  and  the  letters  of  the  parties 
are  admissible  in  evidence  for  the  plaintiff 
to  show  the  intention  of  the  defendant  to 
abandon  and  desert  her.  Idetn^        43 

4.  B  leaves  his  home  and  family  in  Novem- 
ber 1865,  and  returns  in  Novemt>er  1866. 
He  remains  at  home  two  weeks,  and  then 
leaves  it,  and  had  not  returned  in  September, 
1867,  when  Mrs.  B  files  a  bill  for  a  divorce. 
B*8  intention  to  desert  his  wife  being  clearly 
proved,  she  is  entitled  to  a  divorce  a  mensa 
et  ihoro.  Idem,       43 

5.  For  the  principles  on  which  the  amount 
of  alimony  will  be  fixed,  see  opinion  of  Chris- 
tian, y.  Idem,        43 

6.  Where  a  wife  is  compelled  to  seek  a 
divorce  from  her  husband  on  account  of  his 
misconduct,  in  fixing  the  amount  of  alimony 
the  earnings  of  the  husband  may  be  taken 
into  the  account,  if  necessary,  as  well  as  his 
property.  Idem,        43 

7.  In  such  a  case,  in  fixing  the  amount  of 
alimony,  the  court  will  not  seek  to  find  how 
light  the  burden  may  possibly  be  made,  but 
what,  under  all  the  circumstances,  will  be  a 
fair  and  just  allotment.  Idem,       43 

DOWER. 

When  new   assignment  of  dower  may  be 

made.    See  Practice  in  Chancery,  No.  3  and 

Raper  v.  Sanders,  60 

ELECTION. 

1.  C,  by  his  will,  gave  a  farm  by  name  to 
M,  and  he  gave  another  farm  by  name  to  G, 
the  latter  being  the  moat  valuable ;  and  G 
accepted  the  devise.  The  farm  given  to  M 
was,  in  fact,  the  property  of  G,  and  had  been 
sold  by  his  father  to  C,  when  G  was  but 
twelve  years  of  age.  G  having  elected  to 
take  the  farm  given  to  him,  must  relinquish 
to  M  his  claim  to  the  farm  devised  to  her. 

Glenn  v.  Clark  &  als,,  35 

2.  M  having  filed  a  bill  to  enforce  her  claim 
to  the  land  left  to  her  by  C,  and  made  G  and 
the  executor  of  C  defendants,  and  G,  in  his 
answer,  having  repudiated  the  sale  of  his 
land  by  his  father,  and  insisted  that  the  will 
of  C  did  not  raise  a  case  of  election  ;  but  that 
he  was  entitled  to  hold  both  farms ;  though 
it  may  be  that  a  part  of  the  purchase  money 
for  his  land  is  still  due  from  C's  estate,  the 


question  cannot  be  considered  in  this  case, 
and  there  can  be  no  decree  between  these 
co-defendants  upon  it.  Idem,        35 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  See  Specific  Performance,  passim,  and 
McComas  v.  Easley,  23 
Hale  V.  Wilkinson,  75 
Booten  v.  Scheffer,                                  474 

2.  See  Trust  and  Trustees,  No.  2,  and 
Hale  V.  Home,  112 

3.  B  is  a  voluntary  society,  composed  of 
between  four  and  five  hundred  members. 
They  employ  C  to  collect  numerous  debts 
due  them,  and  he  fails  to  account,  or  to  return 
the  notes  not  collected.  Some  of  the  mem- 
bers may  sue  C  in  equity  for  the  benefit  of 
all,  for  an  account  and  for  payment  of  the 
money  collected,  and  the  return  of  the  evi- 
dences of  debt  unpaid.  And  the  court  has 
jurisdiction  on  the  ground  of  discovery,  or 
from  the  difiiculty  of  proceeding  at  law. 

Coffman  v.  Sangston  &  als,,  263 

4.  Courts  of  equity  have  jurisdiction  in 
matters  of  account  involving  the  transac- 
tions of  trustees  and  agents,  whenever  it 
appears  that  a  discovery  is  necessary,  or 
there  are  mutual  accounts  between  the  par- 
ties, or  the  remedy  at  law  is  not  plain,  simple, 
and  free  from  difficulty.  Idem,        263 

5.  M  and  others  file  a  bill  for  the  sale  of 
land  in  which  infants  are  interested,  and 
the  interest  of  M  is  stated  in  the  bill  to  be 
one-half  the  tract.  The  land  is  sold  and  the 
sale  confirmed,  money  paid  and  conveyance. 
In  fact,  M  is  entitled  to  the  whole  tract,  and 
files  her  bill  of  review  to  set  aside  the  sale 
on  the  ground  of  mistake.  The  mistake  of 
M  as  to  her  rights  was  a  mistake  of  law,  and 
a  court  of  equity  will  afford  no  relief  in  such 
a  case. 

Zollman  v.  Moore  <Sf  als.,  313 

6.  The  prayer  of  the  bill  being  for  a  sale 

of  the  land,  and  the  decree  and  sale 
932      t>eing  of  the  land,  and  the  deed  ♦con- 
veying it,  the  title  of  all  the  parties  to 
the  suit  passed  by  the  deed.  Idem,        313 

7.  The  purchaser  was  not  bound,  as  against 
the  parties  to  the  suit,  to  enquire  whether 
their  title  to  the  property  was  such  as  stated 
in  the  bill.  Idem,        313 

8.  The  purchaser  is  a  dona  fide  purchaser 
for  value  without  notice,  and  having  the 
legal  title,  M  is  not  entitled  to  recover 
against  him.  Idem,        313 

9.  If  a  discovery  from  the  plaintiff  is  neces- 
sary to  enable  the  defendant  to  make  his 
defence  at  law,  he  must  file  his  bill  for  the  dis- 
covery before  the  judgment  has  been  rendered 
against  him.  And  he  cannot  go  into  equity 
for  discovery  and  relief  against  the  judgment 
after  it  has  been  rendered. 

Green  <Sf  Sutlle  v.  Massie,  356 

10.  That  money  is  scarce,  and  that  the 
large  cash  payment  required  at  a  sale  under 
a  deed  of  trust  will  be  attended  with  great  if 
not  irreparable  loss  to  the  owner  of  the  prop- 
erty, is  no  ground  for  an  injunction  to  the 
sale. 

Muller,  &c.  v.  Bayly  &  al.,  521 
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EQUITY  OF  REDEMPTION. 
1.  The  equity  of  redemption  in  land  con- 
veyed in  trust  to  secure  debts,  is  subject  to  the 
lien  of  judgements  subsequently  obtained,  in 
the  order  of  their  priority  in  date. 

Hale  V.  Home  &  als.,  112 

ESTOPPEL. 

1.  Sec  Practice  in  Chancery^  No.  7,  and 
Lee  county  justices  s.Fulkerson^        182 

2.  S  has  a  judgment  docketed  for  an  ante- 
war  debt  against  C,  the  principal,  and  E  and 
P  his  sureties,  well  secured  by  the  judgment 
lien  upon  the  lands  of  the  debtors.  If  S,  to 
enable  C  to  sell  his  land  for  Confederate 
money,  and  make  a  good  title  to  the  purchaser, 
agrees,  in  May  1863,  to  accept  payment  of  the 
judgment  in  Confederate  notes  or  bonds,  and 
if,  in  pursuance  of  this  agreement,  C  immedi- 
ately advertises  and  sells  his  land,  and  re- 
ceives payment  of  the  purchaser,  in  such 
money  or  t>onds,  and  conveys  to  him  the 
land,  S  cannot  afterwards  revoke  his  agree- 
ment to  accept  such  payment,  but  his  promise 
is  binding  upon  S,  not  only  in  behalf  of  C,  but 
of  his  sureties  also,  and  the  purchaser. 

Poague  &  al.  v.  SpHgg  &  als.^  220 

3.  In  such  a  case  the  agreement,  of  S  must 
be  proved  beyond  all  reasonable  doubt ;  and 
in  this  case  it  was  not  proved.    Idem^        220 

EVIDENCE. 

1.  Though  a  tenant  holds  under  a  written 
lease,  he  may,  in  an  ejectment  by  his  land- 
lord against  him,  without  producing  the 
lease,  or  accounting  for  its  n  on  production, 
introduce  receipts  of  his  landlord  for  rent, 
showing  that  at  the  time  the  action  was  in- 
stituted he  held  as  tenant,  and  his  year  was 
not  out. 

Taylor  v.  Peck,  11 

2.  A  parol  admission  of  a  party  to  a  suit, 
is  always  admissible  in  evidence  against  him, 
although  it  relates  to  the  contents  of  a  deed 
or  other  unwritten  instrument,  and  even 
though  its  contents  be  directly  in  issue  in  the 
cause.  Idem,        11 

3.  The  act.  Code  ch.  109,  §  9,  is  not  intended 
to  change  the  rules  of  evidence  in  divorce 
cases  ;  and  the  letters  of  the  parties  are  ad- 
missible in  evidence  for  the  plaintiff,  to  show 
the  intention  of  the  defendant  to  abandon 
and  desert  her. 

Bailey  v.  Bailey,  43 

4.  A  deed  or  other  writing,  though  not 
stamped,  is  admissible  in  evidence ;  the  act 
of  Congress  not  applying  to  State  courts. 
And  it  seems  it  is  admissible  in  evidence  in 
the  United  States  courts,  unless  the  omission 
to  stamp  it  was  with  fraudulent  intent. 

Hale  V.  Wilkinson,  75 

5.  When  parol  evidence  is  admissible  to 
show  the  intention  of  parties  to  a  written 
agreement  for  the  sale  of  land.  See  Vendor 
and  Purchaser,  No.  1,  and 

Caldwell  v.  Craig,  132 

6.  Upon  a  motion  by  defendant  to  quash 
an  attachment  sued  out  against  his  property 
by  the  plaintifiP,  the  admissions  and  declara- 
tions of  defendant's  wife  are  not  admissible 


as  evidence  for  the  plaintiff,  to  prove  the 
defendant's  intention  to  move  from  the  State 
with  his  property,  unless  they  were  part  of 
the  res  gestae  of  an  act  which  was  evidence, 
and  which  they  tended  to  explain. 

WHght  V.  Rambo,  158 

7.  Upon  such  motion  the  defendant's  inten- 

tion  and   declarations  as    to    leaving 
933      •the  State  after  the  date  of  the  attach- 
ment, are  not  admissible  as  evidence. 

Idem,        158 

8.  What  facts  may  be  considered  by  a  jury 
on  the  question  of  negligence.  See  Negli- 
gence, No.  1,  and 

Blosser  v.  Harshbarger,  214 

9.  The  uncertain  and  unreliable  nature  of 
parol  evidence  to  prove  the  contents  of  a 
letter,  commented  on  by  Moncure,  P. 

Poague  df  aL  v.  Spriggs  &  als,^  220 

10.  Though  parol  evidence  of  the  contents 
of  a  l>ook  has  been  admitted,  though  objected 
to,  without  excuse  for  failing  to  produce  the 
book,  yet,  if  after  exception  has  been  taken, 
evidence  is  introduced  showing  good  reason 
why  the  book  cannot  be  produced,  the  error 
is  thereby  cured. 

Pidgeon  v.  Williams*  adm*rSf  251 

11.  Bought  of  Maj.  J.  W.  twenty-seven 
head  of  cattle,  weighing  38,152  pounds,  at  six 
and  a  half  cents— $2,478.88.  Mr.  W.  M.  T., 
you  will  please  settle  with  Maj.  W.  the  above 

'account.  J.  C.  In  assumpsit  by  W  against 
C  to  recover  the  amount ;  the  paper  t>eing  of 
doubtful  meaning,  C  may  introduce  parol 
evidence  to  show  that  T  was  chief  commis- 
sary for  the  district  in  the  Confederate  States 
service,  and  that  C  was  his  agent,  and  as 
such  bought  the  cattle  of  W,  who  knew  he 
was  buying  as  such  agent. 

Walker  V.  Christian,  291 

12.  When  parol  evidence  not  admissible 
under  §  2,  of  the  adjustment  act  of  March 
1866,  to  prove  the  kind  of  currency  in  which 
a  bond  was  to  l>e  paid,  or  with  reference  to 
which,  as  a  standard  of  value,  it  was  made 
and  entered  into.    See  Bonds,  No.  3,  and 

Hilbfor,  &c,  v.  Peyton  &  als.,  386 

13.  The  acts,  admissions  and  declarations 
of  the  principal  obligor  in  a  bond,  done  and 
made  at  the  time  of  its  delivery,  are  evidence 
against  his  sureties  in  the  bond,  though  he  is 
dead,  and  therefore  not  a  party  to  the  suit. 

Walker,  Per.  Rep,  v.  Pierce^  722 

14.  See  Conveyances — Fraudulent,  No.  2,  and 
Brown  df  aL  v.  Molineux,  Duffield 

&  Co,  &  als.,  539 

15.  What  obligor  in  a  bond  may  prove  by 
parol,  as  against  the  bona  fide  assignee 
for  value.  See  Confederate  Contracts^  No. 
26,  and       Meredith  df  als.  v.  Salmon,        762 

16.  See    Bigamy,  No.    1,  2,   3,  4,   and 
Bird*s  case,  800 

17.  Of  evidence  in  the  case  of  a  conspiracy 
to  commit  a  felony.  See  Criminal  Jurisdic- 
tion and  Proceedings,  No.  12,  13, 14,  and 

Sands^  case,  871 

EXECUTORS  AND  ADMINISTRATORS. 
1.  Debt  barred  by  the  statute  at  the  death 
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of  the  debtor,  cannot  be  revived  by  the 
promise  to  pay  it,  or  the  admission  it  was  due, 
by  his  personal  representative. 

Setg,  adtn^r  v.  Acord^s  ex*or^  365 

EXPERTS, 

1.  All  persons  who  practice  a  business  or 
profession  which  requires  them  to  possess  a 
certain  knowledge  of  the  matter  in  hand,  are 
experts,  so  far  as  expertness  is  required.  8 
Man.  Gran.  &  Scott  812.     Bird's  case,        800 

FELONY. 

1.  When  Corporation  courts  have  jurisdic- 
tion to  try  felonies.  See  Corporation  Courts, 
No.  1,  2,  3,  and  Chahoon*s  case,        822 

2.  Upon  a  prosecution  for  a  conspiracy  to 
commit  a  felony,  or  for  the  felony  so  com- 
mitted, what  evidence  is  admissible,  and  how 
the  conspiracy  may  be  proved.  See  Crimi- 
nal Jurisdiction  and  Proceedings,  No.  12, 13, 
14,  and  Sands*  case,        871 

FORTHCOMING  BONDS. 

1.  The  act  of  May  28,  1870,  to  prevent  the 
sacrifice  of  property  at  forced  sales.  Acts  of 
1869-70,  ch.  120,  p.  162,  does  not  require  three 
months'  notice  of  a  motion  on  a  forthcomings 
bond,  where  the  bond  was  forfeited  before  the 
passag^e  of  the  act. 

Goolsby  &  als.  v.  Strother,  comm^r,    107 

FRAUDS  AND  PERJURIES. 

1.  The  statute  of  frauds  and  perjuries 
applies  to  a  contract  between  a  purchaser  of 
real  estate  and  a  third  person,  for  an  interest 
in  the  property. 

Walker  v.  Herring^  678 


934 


•HARBORMASTERS. 


1.  The  act.  Code,  edi.  of  1860,  ch.  95, 
entitled  "of  harbormasters  and  dockmas- 
ters,''  as  amended  by  the  act  of  February  16, 
1867,  Sess.  Acts  1866-'67,  ch.  209,  p.  648,  is  to 
be  construed  as  one  act ;  and  §  17  of  ch.  95, 
of  the  Code,  applies  to  the  whole  act  so 
amended. 

Owners    of  Steamboat  Wenonah    v. 
Bragdon,  685 

2,  The  Words  "bay  or  river  craft  or  other 
boat,"  in  §  17,  ch.  95.  of  the  Code,  edi.  of  1860, 
embraces  steamboats  of  500  tons  burthen. 

Idem,        685 

3.  The  word  craft,  as  used  in  this  §  17, 
includes  all  kinds  of  sailing  vessels. 

Idem,        685 

HORSE  STEALING. 

1.  See  Criminal  Jurisdiction  'and  Pro- 
ceedings, No.  6,  and  Price's  case,        846 

HUSBAND  AND  WIFE. 

1.  See  Divorces,  passim,  and 

Bailey  v.  Bailey,  43 

2.  Real  estate  is  conveyed  to  a  trustee  of  a 
married  woman,  the  whole  equitable  estate 
being  vested  in  her,  free  from  liability  for 
her  husband's  debt ;  and  with  express  power 
in  her  to  mortgage,  convey  in  trust  or  other- 
wise pledge  the  property,  or  any  part  of  it, 
and  the  trustee  is,  on  her  request,  to  sell  it, 
and  pay  the  proceeds  to  her  or  re-invest.    The 


wife  may  subject  the  property  to  pay  the  debt 
of,  or  raise  money  for  her  husband. 

Muller  6fc.  v.  Bayly  <Sf  aL,  521 

INDICTMENTS. 

1.  In  an  indictment  for  murder,  the  death 
of  the  murdered  person  may  be  laid  in  several 
counts,  as  having  been  occasioned  in  differ- 
ent and  inconsistent  modes. 

Smith's  case,  809 

2.  P  is  indicted  for  receiving  a  horse  which 
had  been  stolen,  knowing  that  it  had  been 
stolen.  The  indictment  may  charge  specially 
the  fact  of  receiving  the  horse,  with  the 
knowledge  that  it  has  been  stolen,  or  it  may 
charge  P  with  the  larceny  of  the  horse ;  and 
the  latter  would  seem  to  be  the  better  prac- 
tice. Price's  case,        846 

3.  It  is  not  essential  that  an  indictment 
shall  be  endorsed  "a  true  bill,'*  and  signed 
by  the  foreman.  The  record  of  the  finding 
of  the  jury,  upon  the  order  book  of  the  court, 
is  the  proper  evidence  of  that  fact. 

Idem,        846 

4.  When  it  will  be  presumed  that  the  in- 
dictment was  found  b^  a  grand  jury  properly 
empanelled.  See  Criminal  Jurisdiction  and 
Proceedings,  No.  6,  and  Idem,        846 

INFANTS. 

1.  As  to  sale  of  infant's  lands.  See  Judi- 
cial sales.  No.  3,  5,  6,  and 

Dixon  &  als.  v.  McCue's  adm'x  & 
als.,  373 

Walker's  ex'or  &  als.  v.  Page  & 
als.,  636 

2.  The  right  of  an  infant  to  show  cause 
against  a  decree  which  affects  his  interests, 
after  he  arrives  at  age,  must  be  limited  to 
this  extent,  to  show  cause  existing  at  the 
rendition  of  the  decree  ;  and  not  such  as  arose 
afterwards.  The  question  must  always  be, 
can  any  cause  be  shown  why  the  decree,  at 
the  time  it  was  rendered,  was  not  a  legal  and 
binding  decree. 

Walker's  ex'or  &  als.  v.  Page  &  als.,  636 

3.  C  dies  in  1855,  leaving  a  widow  and  chil- 
dren, some  of  them  infants.  Dower  is  as- 
signed to  the  widow ;  and  the  guardian  of  the 
infants  files  a  bill  for  a  sale  of  their  interest 
in  the  dower  properly  making  the  widow  and 
adult  children  parties.  In  March  1863,  there 
is  a  decree  for  a  sale  of  the  whole  property, 
and  the  sale  is  made,  and  the  proceeds 
invested  in  Confederate  l>ond8,  the  widow  to 
receive  the  interest  during  her  life.  After 
the  infants  come  of  age,  they  seek  to  set  the 
sale  aside  on  the  ground  that  it  was  not  for 
their  interest.  Hbi^d:  If  the  court  that  pro- 
nounced the  decree  had  jurisdiction  of  the 
subject  and  the  parties  ;  if  its  proceedings 
were  regular  and  in  accordance  with  the 
requirements  of  the  law ;  and  the  decree  is 
sustained  by  the  evidence  then  introduced, 
the  infants  will  not  be  allowed,  as  against  a 
bona  fide  purchaser,  to  go  out  of  the  record  to 
show  that,  upon  facts  and  events  arising  since 
the  rendition  of  the  decree,  their  interests 
were  not  promoted  by  a  sale  of  their  real 
estate.  Idem,        636 

4.  In  this  case  all  the  papers  in  the  cause 
were    destroyed,   except    the   decrees;    but 
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935  the  decrees  showinfir  by  their  ^recitals 
that  the  proceeding's  had  been  regular, 
and  that  the  court  was  satisfied  the  sale  was 
for  the  interest  of  the  infants,  and  the  invest- 
ments and  conveyances  having*  been  made 
according  to  the  decree,  the  sale  and  invest- 
ment will  be  sustained.  Idetn^        636 

INJUNCTIONS. 

1.  That  money  is  scarce,  and  that  the  large 
cash  payment  required  at  a  sale  under  a  deed 
of  trust  will  be  attended  with  g^reat  if  not  ir- 
reparable loss  to  the  owner  of  the  property, 
is  no  (ground  for  an  injunction   to  the  sale. 

Muller,  <Sfc,  v.  Bayiy  6faL,  521 

2.  §  4,  ch.  179,  Code,  p.  736,  applies  only  to 
a  pure  bill  of  injunction  ;  not  to  a  bill  seeking 
other  relief,  to  which  the  injunction  sought 
is  merely  ancillary.  Idem,        521 

3.  In  a  case  of  a  pure  bill  of  injunction  to 
restrain  a  sale  of  real  estate  in  one  county, 
if  the  plaintiff  institutes  his  suit  in  another 
county  or  corporation,  where  the  defendants 
answer  and  do  not  object  to  the  jurisdiction, 
the  plaintiff  cannot  afterwards  make  the  ob- 
jection ;  and  the  court  may  under  its  general 
jurisdiction  hear  and  determine  the  case. 

Idem,        521 

4.  A  cause  having  been  removed  from  the 
Circuit  court  of  one  county  to  that  of  another, 
and  received  by  the  clerk  of  the  latter  court, 
the  defendants  may,  upon  notice,  in  vacation, 
before  the  next  term  of  the  court  to  which 
the  cause  is  removed,  move  the  judge  to  dis- 
solve the  injunction  which  had  been  granted. 

Idem,        521 

5.  In  such  a  case  the  judge  may  in  vaca- 
tion dissolve  the  injunction,  but  he  cannot 
then  dismiss  the  bill.  Idem,       521 

JUDGMENTS. 

1.  A  judgment  stating  that  the  defendants 
were  solemnly  called  and  not  appearing,  on 
motion,  Ac,  is  a  judgment  by  default ;  though 
it  is  stated  at  the  foot  of  the  judgment,  that  on 
motion  of  the  defendants  the  execution  on 
this  judgment  is  suspended  for  sixty  days, 
Ac;  and  a  supersedeas  to  this  judgment  will 
be  dismissed  as  improvidently  awarded,  if  al- 
lowed before  a  motion  is  made  in  the  court 
below,  or  to  the  judge,  to  correct  it. 

Goolsby  &  als,  v.  Strother,  comm*r,    107 

2.  The  equity  of  redemption  in  land  con- 
veyed in  trust  to  pay  debts,  is  subject  to  the 
lien  of  judgments  subsequently  obtained,  in 
the  order  of  their  priority  in  date. 

Hale  V.  Home  &  als.,  112 

3.  How  lien  of  judgments  will  be  enforced 
upon  the  equity  of  redemption  on  land  against 
trustee  ami  purchaser.  See  Trustee  and 
Trustees,  No.  2,  and  Idem,        112 

4.  On  motion  to  reform  a  judgment  by  de- 
fault by  allowing  credits  for  payments,  plain- 
tiff endorses  the  credits  at  the  time  of  the 
motion.  The  court  may  refuse  to  reform  the 
judgment. 

Gunn  &  als.  v.    Turner^ s  adm'r,        382 

JUDICIALr  SALES. 

1.  See  Equitable  Jurisdiction  and  Relief, 
No.  5,  6.  7,  8,  and 

Zo/lman  v.  Moore  &  als. ,  313 


2.  Decree  for  sale  of  lands  made  in  April, 
1863,  it  is  to  be  presumed  that  the  intention 
of  the  decree  was  that  the  sale  should  be 
made  for  Confederate  money.      Idem,        313 

3.  In  November  1860,  M  was  appointeda 
commissioner  to  sell  infants*  land,  on  a  credit 
of  six,  twelve,  eighteen  and  twenty-four 
months.  M  reports  that  after  three  trials  he 
failed  to  sell,  and  suggests  that  it  be  rented 
out  for  the  present ;  and  in  June  1861,  M  is 
authorized  to  rent  out  the  land  for  such  time 
and  on  such  terms  as  he  might  think  judi- 
cious ;  and  he  rents  it  out  for  that  and  the 
next  year.  In  March  1863,  M  reports  that  be 
in  that  month  sold  the  land  on  the  terms  of 
the  decree  to  S  and  D  ;  and  the  report  is  con- 
firmed, and  he  is  directed  to  collect  the  pur- 
chase money  as  it  falls  due,  and  pay  it  to  the 
receiver  of  the  court,  if  the  parties  decline  to 
receive  it.  M,  without  giving  bond  as 
required  by  the  statute,  but  which  was  not 
directed  by  the  decree,  collects  the  first  three 
payments  as  they  fall  due,  and  pays  the 
money  into  a  bank,  which  had  been  appointed 
receiver  of  the  court.  The  last  payment 
was  not  made  by  S  and  D,  one  of  them  being 
in  the  army  and  the  other  a  prisoner.     After 

the  war  they  proposed  to  pay  the  last 
936      ^payment :  and  the  parties  entitled  ob- 
ject to  the  sale,   and  also  to  the  pay- 
ments made,    which    were  in    Confederate 
currency.    Ubi^d  : 

1.  The  decree  of  Novemt>er  1860.  for  the 
sale  of  the  land,  continued  in  force,  not- 
withstanding the  order  of  June  1861,  for 
renting  it,  and  the  commissioner  had  au- 
thority to  sell  in  March  1863. 

Dixon  &  als.  v.  McCue^s  adm^x  & 
als.,  373 

2.  The  sale  having  been  made  more  than 
six  months  after  the  decree  for  a  sale,  and 
having  been  confirmed,  the  sale  cannot  be 
set  aside  as  to  the  purchaser.     Idem,       373 

3.  When  the  sale  was  confirmed  in  March 
1863,  the  court  must  have  understood  and 
intended  that  the  sale  was  for  Confederate 
currency,  and  the  purchase  money  was 
to  be  paid  in  that  currency.     Idetn,        373 

4.  The  payments  made  to  M,  and  his  pay- 
ments to  the  receiver  of  the  court,  were 
valid  payments,  though  M  had  not  given 
the  bond  required  by  the  statute ;  and  the 
purchaser  and  M  are  not  liable  for  this  part 
of  the  purchase  money.  Idetn,       373 

5.  S  and  D  were,  under  the  circumstances, 
excused  for  the  non-payment  of  their  fourth 
bond  as  it  fell  due  ;  and  upon  their  pay- 
ing these  bonds  are  entitled  to  have  the 
land  conveyed  to  them.  Idem,       373 

4.  R  sold  land  to  B,  and  retained  the  vend- 
or's lien.  E  sold  parts  of  the  land  to  F  and 
Q.  E  not  paying  R,  R  filed  his  bill  against 
E,  F  and  Q,  to  enforce  his  lien.  The  court 
decrees  a  sale  of  that  in  possession  of  E  first, 
and,  if  that  is  not  sufiicient,  then  of  that 
bought  by  F  and  Q.  The  sale  is  made,  and 
F  and  Q  buy  the  parts  they  had  before  boi^ht 
of  E,  for  l#»ss  than  they  were  to  give  E.  The 
commissioner  reports  the  sales  good.  E  ob- 
jects to  the  confirmation  of  the  sale  on  the 
ground  of  the  inadequacy  of  price ;  but  he 
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docs  not  move  to  open  the  biddings,  or  offer 
an  advance.    Hbi«d: 

1.  There  was  no  error  as  to  R  in  direct- 
in  g^  the  sale  of  the  parts  held  by  F  and  Q, 
instead  of  confirming  the  sale  of  B  to  them; 
especially  as  Q  alleged  that  E  had  defrauded 
him,  and  he  did  not  intend  to  pay  him. 

E finger  v.  Ralston  &  als.,  430 

2.  If  B  objected  to  the  sale  for  inadequacy 
of  price  he  should  have  moved  Ihe  court  to 
open  the  biddings,  and  have  offered  an  ad- 
vance on  the  price  bid  :  hi&  objection  to 
the  confirmation  of  the  sale,  without  more, 
was  no  ground  for  refusing  to  confirm  it. 

IdetHj        430 

3.  For  the  mode  of  proceeding  on  appli- 
cation to  open  biddings,  and  on  what  ad- 
vance it  will  t>e  done,  see  the  opinion  of 
Moncure,  P.  Idem^       430 

4.  Quare :  If  E  may  not  recover  of  F 
and  Q  the  difference  between  the  price  they 
gave  at  the  judicial  sale  and  that  they  had 
contracted  to  pay  to  him  ?        Idem^        430 

5.  In  March  1863,  the  fact  that  Confeder- 
ate States  treasury  notes  was  the  only  cur- 
rency in  circulation  in  this  State  is  so 
notorious  that  it  may  be  taken  notice  of  judi- 
cially by  the  courts  as  a  matter  of  current 
public  history ;  and  all  decrees  made  for  the 
sale  of  property  at  as  late  a  period  of  the 
war  as  1863,  and  all  judicial  sales  made  under 
such  decrees,  must  be  taken  as  made  for  this 
currency,  unless  such  decree  in  plain  terms 
directed  otherwise. 

IValker's  ex" or  &  als.  v.  Page  &  als»^  636 

6.  That  the  courts  of  this  Commonwealth, 
during  the  war,  had  the  authority  to  decree 
sales  for  Confederate  money,  and  to  make  in- 
vestments in  Confederate  securities,  is  no 
longer  an  open  question.  Transactions  in 
Confederate  currency  during  the  war,  and 
investments  in  Confederate  securities  (when 
properly  made),  must  now  be  held  to  t>e  as 
valid  andbindinqf  as  if  made  in  time  of  peace 
in  a  sound  currency.  Idetn^        636 

JUNK  DEALERS. 

1.  Under  the  act  of  June  29,  1870,  Sess. 
Acts  1869-70,  ch.  174,  §  6,  p.  232,  a  regular 
merchant  paying  the  tax  assessed  upon  him 
as  such,  must  take  out  the  license  required 
by  the  act,  to  authorize  him  to  deal  in  sec- 
ond-hand articles  at  his  store. 

Hirsh^s  case,  785 

2.  The  act  is  not  in  violation  g  4,  of  article 
X  of  the  constitution  of  the  State. 

Idem,       785 

937  ♦JURORS. 

1.  As  a  general  rule,  with  few  excep- 
tions, the  evidence  of  jurors  will  not  be  heard 
to  impeach  their  verdict. 

Howard  6f  al.  v.  McCall,  adm*r^  for 
<^c.,  205 

2.  When  court  may  send  to  another  county 
or  corporation  for  jurors.  See  Criminal 
Jurisdiction  and  Proceedings^  No.  5,  and 

Chahoon^s  case,  822 

3.  A  person  who  is  qualified  to  vote  by  the 
constitution  of  Virginia,  is  a  competent  juror, 
though  he  is  disabled  from  holding  office  by 


the  fourteenth  amendment  of  the  constitution 
of  the  United  States. 

Sands'  case,  871 

4.  As  to  the  mode  of  obtaining  a  jury  for 
the  trial  of  a  felony.  See  Criminal  Jurisdic- 
tion and  Proceedings,  No.  11,  and 

Idem,        871 

IrANDLORD  AND  TENANT. 

1.  See  Evidence,  No.  1,  and 

Taylor  v.  Peck,  11 

L/ARCENY. 

1.  If  a  person  be  indicted  for  the  simple 
larceny  of  a  thing,  and  the  proof  be,  that  it 
was  stolen  by  some  other  person,  and  received 
by  the  accused  knowing  it  to  have  t>een 
stolen,  the  proof  will  sustain  the  charge  ;  the 
act  making  the  receiving  of  a  thing  stolen, 
knowing  it  to  be  stolen,  larceny. 

Price's  case,  846 

2.  P  is  indicated  for  receiving  a  horse  which 
had  t>een  stolen,  knowing  that  it  had  been 
stolen.  The  indictment  may  charge  spe- 
cially the  fact  of  receiving  the  horse,  with  the 
knowledge  that  it  had  been  stolen,  or  it  may 
charge  P  with  larceny  of  the  horse :  and  the 
latter  would  seem  to  be  the  better  way. 

Idem,        846 
UENS. 

1.  The  equity  of  redemption  in  land  con- 
veyed in  trust  to  pay  debts,  is  subject  to  the 
lien  of  judgments  subsequently  obtained,  in 
the  order  of  their  priority  in  date. 

Hale  V.  Home  df  als.,  112 

2.  How  liens  of  judgments  upon  the  equity 
of  redemption  in  land  will  be  enforced  against 
trustee  and  purchaser. 

See  Trusts  and  Trustees,  No.  2,  and 

Idem,        112 

3.  K  recovers  a  judgment  against  F  and 
H  as  partners,  and  sues  out  an  execution  of 
fi,  fa.  upon  it,  which  is  returned  **no  effects." 
Afterwards  8  recovers  a  judgment  against 
H  for  an  individual  debt  of  H.  There  are  no 
assets  of  the  partnerships  of  F  and  H,  but  G 
is  indebted  to  H.  K  summons  G  as  garnishee, 
and  obtains  a  judgment  for  the  amount  of 
his  debt  against  G.  S  also  summons  G,  and 
obtains  a  judgment,  the  summons  of  G  being 
after  that  of  K,  but  he  obtains  his  judgment 
first.  S  then  files  his  bill  to  enjoin  K  from 
receiving,  and  G  from  paying  K  the  debt  of 
G  to  H.  Held :  K  having  first  recovered  his 
judgment  against  F  and  H,  and  sued  out 
execution  thereon,  has  the  prior  lien  upon  the 
debt  due  from  G  to  H ;  and  a  court  of  equity 
cannot  deprive  him  of  it. 

Straus  V.  Kerngood  &  als,,  584 

IMITATIONS— 5/a/«/<f5  of, 

1.  When  deputy  sheriff  barred  by  statute 
from  suing  county  justices. 

See  Sheriffs,'  No.  4,  and 
Lee  county  justices  v.  Fulkerson,  182 

2.  A  debt  which  is  barred  by  the  statute 
of  limitations  at  the  death  of  the  debtor,  can- 
not be  revived  by  the  promise  of  the  personal 
representative  to  pay  it. 

Seig,  adm'r,  v,  A  cord's  ex' or,  365 

3.  Where  there  are  two  joint  administrators 
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or  executors,  to  one  of  whom  the  deceased  I 
was  indebted  in  his  lifetime,  for  money  loaned 
so  long^  before  the  death  of  the  debtor  that 
at  the  time  of  his  death  it  was  barred  by  the 
statute,  the  debt  cannot  be  revived  by  the 
admission  of  the  other  administrator  or  exec- 
utor that  the  money  had  been  loaned  and 
was  due.  Idetn^        365 

LUNATICS. 

1.  When  there  is  a  committee  of  a  lunatic, 
every  suit  respecting  the  person  or  estate  of 
the  lunatic  must  be  in  the  name  of  the  com- 
mittee. 

BircTs  committee  v.  Bird^  712 

2.  But  where  no  committee  of  a  lunatic  has 

been  appointed,  or  where  the  commit- 
938      tee  appointed  has  been  removed,  *or  a 

committee  has  interests  adverse  to 
the  lunatic,  a  suit  may  be  brought  in  the 
name  of  the  lunatic  by  his  next  friend,  ap- 
proved by  the  court.  Idem^        712 

3.  If  a  suit  is  brought  in  the  name  of  a 
lunatic  by  her  next  friend,  without  the  sanc- 
tion of  the  court,  against  her  former  com- 
mittee who  has  been  removed,  for  an  account, 
and  he  objects  to  the  parties,  the  court  may 
make  an  order  for  the  cause  to  proceed  in  the 
name  of  the  lunatic  by  some  fit  person  as 
her  next  friend,  if  the  one  named  in  the  bill 
is  not  such  a  one ;  or  the  court  may  direct 
the  appointment  of  a  committee,  and  the 
amendment  of  the  bill,  by  making  such  com- 
mittee a  co-plaintiif  or  defendant  in  the  suit. 

Idem^        712 

4.  In  such  a  case,  if  the  defendant  does  not 
make  the  objection  in  the  court  below,  and 
there  is  an  account  and  decree  against  him, 
the  appellate  court  will  consider  that  he  has 
waived  the  objection ;  and  will  not  reverse 
the  decree  on  that  account.  Idem^-       712 

5.  In  1836,  the  committee  of  a  lunatic  re- 
ceives her  estate,  which  consists  principally 
of  money,  and  he  does  not  invest  it,  but  re- 
tains it  in  his  own  hands.  During  the  war 
he  pays  her  expenses  in  Confederate  money. 
These  payments  are  to  be  scaled  as  of  the 
date  of  payment.  Idem^        712 

6.  Where  a  committee  of  a  lunatic  is  charged 
in  his  account  with  the  annual  interest 
on  money  of  the  lunatic  in  his  hands,  he  is 
entitled  to  his  commissions  upon  such  in- 
terest. Idem,        712 

7.  Whatever  may  be  the  correct  general 
rule,  under  the  circumstances  of  this  case 
interest  should  not  be  charged  upon  interest. 

Idem,        712 

MANSLAUGHTER. 

1.  When  death  ensues  on  a  sudden  provoca- 
tion or  sudden  quarrel,  without  malice  pre- 
pense, the  killing  is  manslaughter;  and  in 
order  to  reduce  the  offence  to  killing  in  self- 
defence,  the  prisoner  must  prove  two  things  : 
First,  that  before  the  mortal  blow  was  given, 
he  declined  further  combat,  and  retreated  as 
far  as  he  could  with  safety ;  and,  secondly, 
he  killed  the  deceased  through  the  necessity 
of  preserving  his  own  life,  or  to  save  himself 
from  great  bodily  harm. 

Dock's  case,  909 


MURDER. 

1.  In  an  indictment  for  murder,  the  death 
of  the  murdered  person  may  be  laid  in  several 
counts,  as  having  been  occasioned  in  different 
and  inconsistent  modes. 

Smithes  case,  809 

2.  On  a  trial  for  murder,  the  death  of  the 
person  charged  to  have  l>een  murdered  must 
be  proved  by  the  most  cogent  and  irresistible 
evidence ;  either  by  witnesses  who  were 
present  when  the  murderous  act  was  done,  or 
by  proof  of  the  body  having  l>een  seen  dead, 
or  by  proof  of  criminal  violence  adequate  to 
produce  death,  and  which  accounts  for  the 
disappearance  of  the  body.         Idem,        809 

3.  The  proof  must  show  that  the  body  found 
is  the  body  of  the  person  for  whose  murder 
the  prisoner  has  been  indicted  and  is  tried. 

Idem,        809 

4.  Until  there  is  clear  proof  of  the  person 
for  whose  murder  the  prisoner  has  been 
indicted  and  is  tried,  the  admissions  of  the 
prisoner  as  to  his  having  committed  the  act 
must  be  clear  and  explicit.  If  there  be  any 
doubt  as  to  his  meaning,  he  ought  not  to  be 
convicted.  Idtm^        809 

5.  On  a  trial  for  murder,  it  is  not  competent 
for  the  Commonwealth  to  introduce  evidence 
in  chief  as  to  the  character  of  the  person  on 
whom  the  ofiPence  was  committed. 

Dock's  case,  909 

6.  If  the  prisoner,  in  the  execution  of  a 
malicious  purpose  to  do  the  deceased  a  serious 
personal  injury  or  hurt  by  wounding  and 
beating  him,  killed  him,  the  offence  is  mor- 
der.  Idem,        909 

NEGLIGENCE. 

1.  A  holds  the  bond  of  B,  twelve  years  old, 
and  she  puts  it  into  the  hands  of  H  for  col- 
lection. They  are  all  relations,  and  members 
of  Ihe  Menonite  church,  the  rules  of  which 
forbid  members  to  sue  each  other.  H  does 
not  collect  the  money ;  and  after  the  death  of 
A,  her  administrator  sues  H  for  negligence 
in  failing  to  collect  the  money.  These  are 
facts  which  may  be  considered  by  the  jury  on 
the  question  of  negligence. 

ilosser  V.  Harshbarger,  214 

2.  See  Railroad  Companies,  No.  4,  5,  6,  7, 
8,  9,  10,  and 

Wilson  V.  Chesapeake  and  Ohio  R. 
R.  Co.,  654 

39  ♦NEW  TRIALS. 

1.  Case  in  which  an  appellate  court 
will  not  grant  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence. 

Bell  V.  Alexander,  1 

2.  For  the  grounds  on  which  new  trials 
will  be  granted,  see  opinion  of  Christian,  J. 

Blosser  v.  Harshbarger,  214 

3.  A  new  trial  asked  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  ought 
to  be  fiTanted  only  in  a  case  of  a  plain  devia- 
tion from  right  and  justice ;  not  in  a  doubt- 
ful case,  merely  because  the  court,  if  on  the 
jury,  would  have  given  a  different  verdict. 

Idem,        214 

4.  Where  a  case  has  been  fairly  submitted 
to  a  jury,  and  a  verdict  fairly  rendered,  it 
ought  not  to  be  interfered  with  by  the  court. 
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unless  manifest  wrong  and  injustice  has 
been  done,  or  unless  the  verdict  is  plainly 
not  warranted  bv  the  facts  proved. 

Idem,  214 
5.  When  some  evidence  has  been  given 
which  tends  to  prove  the  fact  in  issue,  or  the 
evidence  consists  of  circumstances  and  pre- 
sumptions, a  new  trial  will  not  be  granted 
merely  because  the  court  if  upon  the  jury 
would  have  given  a  different  verdict.  To 
warrant  a  new  trial  in  such  cases,  the  evi- 
dence should  be  plainly  insufficient  to  war- 
rant the  verdict.  And  this  restriction  applies 
a  fortiori  to  an  appellate  court.    Idem^        214 

NOTICE. 

1.  When  three  months'  notice  on  forfeited 
forthcoming  bond  not  necessary.  See  Forth- 
coming Bonds^  No.  1,  and 

Gootsby  dfats,  v.  Strother^  cotnm^r^      107 

2.  What  notice  of  a  motion  to  reverse  a 
decree  by  default  insufficient.  See  Practice 
in  Chancery^  No.  8,  and 

Coffntan  v.  Sangston  &  als,,  263 

3.  When  notice  of  taking  depositions  will 
be  presumed  in  the  appellate  court.  See 
Appellate  Courts  No.  7,  and 

Idem,        263 

OFFICE  JUDGMENTS. 

1.  In  debt  on  bond,  if  the  common 
order  and  the  common  order  confirmed 
have  been  regularly  entered  at  rules, 
the  cause  is  properly  on  the  office  judg- 
ment docket  at  the  next  term  of  the  court ; 
though  no  endorsement  of  the  proceedings 
may  have  been  made  upon  the  papers  in  the 
cause* 

JVally,  Atwell,  401 

2.  If  the  proceedings  in  the  office  had  been 
so  irregular,  that  the  cause  is  not  properly 
on  the  office  judgment  docket,  the  court 
should  remand  it  to  the  rules  for  proper  pro- 
ceedings. Idem,        401 

3.  An  office  judgment  cannot  be  set  aside 
when  it  stands  as  an  office  judgment  on  the 
docket  of  the  court,  by  a  plea  in  abatement. 

Idem,        401 


PARTIES— 7b  Actions  at  Law. 

1.  See  Covenant,  No.  1,  5,  and 
Jones  V.  Thomas, 


96 


PARTIES— /«    Equity. 

1.  When  the  plaintiff  has  an  interest  in  the 
subject  matter  of  the  suit,  the  bill  may  be 
amended,  and  other  persons  having  the 
same  interest  may  be  joined  as  co-plaintiffs. 

Coffman  v.  Sangston  df  als,,  263 

2.  If  the  plaintiff  has  no  interest  in  the  sub- 
ject matter  of  the  suit,  how  and  when  the 
objection  may  be  taken.  See  Practice  in 
Chancery,  No.  9,  and  Idem,        263 

3.  B  society  is  a  voluntary  society  composed 
of  between  four  and  five  hundred  members. 
Some  of  them  may  sue  an  agent  in  equity  for 
the  benefit  of  all  for  an  account  and  pay- 
ment of  moneys  collected  by  him,  and  the 
return  of  the  evidences  of  debt  unpaid.  And 
the  court  has  jurisdiction  on  the  ground 
either  of  discovery,  or  from  the  difficulty  of 
proceeding  at  law.  Idem,        263 


4.  6,  as  adm'r  de  bonis  non  of  F,  files  his 
bill  against  the  executors  of  J,  the  first  ex*or 
of  F,  the  devisees  of  J,  and  purchasers  from 
them,  and  also  the  legatees  of  F,  to  recover 
the  amount  due  from  J  on  his  administration 
account  of  F,  and  the  legatees  of  F  answer 
and  concur  in  the  prayer  of  the  bill.  Hbld  : 
The  legatees  being  parties,  and  concurring 
with  the  plaintiff,  he  may  maintain  the  suit. 

BurweWs  adm^rs  v.  Fauber  ^ als,,      446 

5.  S  makes  an  assignment  of  a  policy  of 

insurance  on  his  life  to  R  for  the  bene- 
940      fit  of  the  wife  of  S  *and  her  children. 

A  few  days  after,  he  conveys  the  same 
policy  to  R,  in  trust  for  his  wife  and  her 
children  by  him  ;  but,  if  she  dies  without 
children,  the  principal  to  be  paid  to  S's  chil- 
dren by  his  first  wife.  The  widow  of  S  and 
her  infant  son  files  a  bill  against  R,  claim- 
ing the  insurance  under  the  assignment.  R 
answers,  and  says  he  has  acted  under  the 
deed  of  trust,  and  insists  that  the  children 
of  S  by  his  first  wife  are  necessary  parties. 
There  is  a  decree  on  the  merits  against  R, 
and  he  appeals.  Hbi«d  :  The  children  of  S, 
by  his  first  wife,  are  necessary  parties  ;  and 
the  appellate  court  will  reverse  the  decree 
for  this  error,  without  passing  upon  the 
merits. 

Richardson  v.  Davis  and  wife,  706 

6.  Who  should  sue  for  a  lunatic.  See  Lun- 
atics. No.  1,  2,  3,  and 

Bird^s  committee  v.  Bird,  712 

PARTNERS. 

1.  See  Liens n  No.  3,  and 

Straus  V.  Kemgood  6f  als.,  584 

2.  H  and  T,  partners,  failed,  and  obtained 
their  discharge  in  bankruptcy.  H  had  some 
separate  property  which  he  had  not  surren- 
dered, and  6,  one  of  the  creditors  of  the  firm, 
having  taken  steps  to  subject  it  to  the  pay- 
ment of  his  debt,  H  and  6  entered  into  a  cov- 
enant under  seal,  by  which  H  covenanted  to 
pay  6  the  sum  of  $2,100,  partly  on  time,  in 
full  of  his  claim.  G  having  sued  H  on  the 
covenant,  and  thus  received  payment,  H  sued 
T  to  recover  one  half  of  what  he  had  paid  G. 
To  entitle  H  to  recover,  he  must  prove  that  T 
agreed  with  and  promised  H  to  pay  him  one 
moiety  of  the  debt  to  G,  if  H  paid  the  whole 
of  it  to  G  ;  and  that  such  a  promise  was  an 
express  and  unequivocal  promise  ;  and  that 
H  afterwards,  in  pursuance  of  such  agree- 
ment, paid  the  debt  to  G. 

Tyler  y.   Taylor,  700 

PAYMENTS. 

1.  H  executed  to  G  four  bonds  for  the  price 
of  land  payable  respectively  September  1st, 
1860, 1861,  1862  and  1863  ;  the  first  for  $5,000, 
and  the  others  each  for  $2,833.  In  January 
1866,  G  gives  to  H  a  receipt  for  $1,000,  and 
for  the  note  of  H  for  $1,008,  in  part  payment 
of  interest  on  certain  bonds  executed  by  H  to 
G.  Suit  is  brought  on  the  two  last  bonds, 
and  there  are  judgments  thereon  for  princi- 
pal and  interest  from  time  of  payment.  G 
assigns  the  second  bond  to  M,  who  sues  H 
upon  it,  who  pleads  the  payment  of  $2,008 
upon  it.  Nothing  appears  as  to  the  first  bond ; 
but  the  interest  upon  it  up  to  the  time  of 
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payment  was  more  than  sufficient  to  absorb 
the  payment.  The  debtor  not  having  di- 
rected the  application  of  the  payment,  it  was 
the  rig-ht  of  the  creditor  to  apply  it  to  the 
first  bond  ;  and  if  neither  had  applied  it,  the 
law  would  apply  it  to  the  first  bond  due  ;  and 
it  is  to  be  presumed  it  was  so  applied. 
Howard  &  al,  v.  McCall,  aimWfor^ 
(Sfc,  205 

2.  For  the  rules  upon  which  partial  pay- 
ments will  be  applied,  see  Judge  Christianas 
opinion.  Idem,        205 

3.  See  Accord  and  Satisfaction  No.  2,  and 
Campbell  v.  Ranson  &  als,,  405 

4.  Payments,  how  scaled.  See  Lunatics, 
No.  5,  and 

Bird^s  committee  v.  Bird,  712 

PENITENTIARY  CONVICTS. 

1.  A  penitentiary  convict  is  hired  to  work 
on  a  railroad,  and  in  Bath  county,  in  attempt- 
ing to  escape,  he  kills  the  man  put  by  the 
contractor  to  guard  him.  He  may  be  tried 
for  the  offence  before  the  Circuit  court  of  the 
city  of  Richmond,  and  by  a  jury  summoned 
from  the  city.  Rujfin's  case,        790 

2.  The  bill  of  rights,  though  made  a  part 
of  the  present  construction,  has  the  same 
force  and  authority,  and  no  more,  that  it  has 
always  had.  And  the  principles  which  it 
declares  have  reference  to  freemen,  and  not 
to  convicted  felons.  Idem,        790 

3.  A  convicted  felon  has  only  such  rights  as 
the  statutes  may  giv6  him.  Idem,        790 

4.  A  person  convicted  of  felony  and  sen- 
tenced to  confinement  in  the  penitentiary,  is, 
until  the  time  of  his  imprisonment  has 
expired,  or  he  has  been  pardoned,  in  contem- 
plation of  law,  in  the  penitentiary,  though 
he  may  have  been  hired  out  to  work  on  a  rail- 
road, or  the  like,  in  a  distant  county ;  and 
the  laws  relating  to  convicts  in  the  peniten- 
tiary apply  to  him.  Idem,        790 

PLEADINGS— -<4/  Common  Law. 

1.  See  Covenant,  Nos.  3,  4,  and 

Jones  V.  Thomas,  96 

941  *2.  See  Debt.  No.  1,  and 

Dungan  v.  Henderlite,  149 

PLEADINGS— /«  Equity. 

1.  A  bill  is  fatally  defective^  as  a  bill  of 
review,  if  it  fails  to  show  defect  in  the  pro- 
ceedings in  the  cause  it  seeks  to  review,  or  to 
allege  that  the  plaintiff  had  discovered  evi- 
dence since  the  decree,  that  she  could  not  by 
reasonable  diligence  have  ascertained  before. 

Carter  v.  Allan  6f  als,,  241 

2.  The  bill  seeks  to  set  aside  a  decree  for 
the  sale  and  conveyance  of  the  land  of  a 
lunatic,  for  fraud,  and  also  a  subsequent  con- 
veyance of  the  land  to  a  purchaser  for  value. 
It  is  fatally  defective  as  to  this  last  pur- 
chaser if  it  fails  to  charge  him  with  notice 
of  the  fraud.  Idem,        241 

3.  When  the  plaintiff  has  an  interest  in 
the  subject  matter  of  a  suit,  the  bill  may  be 
amended,  and  other  persons  having  the  same 
interest  may  be  joined  as  co-plaintiffs. 

Coffman  v.  Sangston  &  als,,  263 


4.  If  plaintiff  has  no  interest  in  the  sub- 
ject matter  of  a  suit,  how  and  when  the 
objection  may  be  taken.  See  Practice  in 
Chancery,  No.  9,  and  Idem,       263 

POWERS. 

1.  Testator  directs,  first,  that  so  long  as 
his  wife  L  remains  bis  widow,  all  his  prop- 
erty, real  and  personal,  shall  be  kept  to- 
gether, and  subject  to  the  executor,  but  the 
possession  to  remain  with  L  during  her 
widowhood.  Second.  If  she  marries  she  is 
to  take  one-third  of  his  estate,  and  the  re- 
mainder to  go  into  possession  of  his  execu- 
tor ;  and  if,  in  his  opinion,  it  should  at  any 
time  thereafter  be  for  the  interest  of  his 
children  to  sell  the  entire  estate  and  loan  the 
money  for  their  benefit,  the  executor  may 
sell  the  same  at  his  discretion.  The  widow 
renounces  the  will,  and  dower  is  assigned 
her  by  an  order  of  court,  to  which  the  chil- 
dren are  not  parties.  The  executor  and 
widow,  she  selling  her  dower  interest,  join 
in  selling  and  conveying  the  land,  the  exec- 
utor acting  under  the  power.    Hbld  : 

1.  The  executor  had  no  authority  to  sell 
under  the  power  during  the  widowhood 
of  L. 

Raper  v.  Sanders,  60 

2.  On  a  bill  by  the  children  to  set  aside 
the  sale,  the  court  may  set  aside  the  sale 
so  far  as  made  by  the  exer.utor,  and  con- 
firm it  so  far  as  made  by  the  widow ;  and 
direct  a  new  assignment  of  dower. 

Idem^        60 

PRACTICED— W/  Common  Lam. 

1.  T  sues  Pin  unlawful  detainer.  P  has  T 
summoned  as  a  witness ;  but  agrees  with  T 
that,  if  she  will  produce  in  evidence  on  the 
trial  the  deed  of  lease  under  which  he  claimed 
to  hold,  he  would  not  require  her  to  be  pres- 
ent. When  the  case  is  called,  T's  counsel, 
she  being  absent,  is  asked  whether  the  lease 
will  be  introduced  in  evidence ;  and  they  say 
it  will  be  produced,  but  its  admissibility 
will  then  have  to  be  determined,  P  is  en- 
titled to  a  continuance  of  the  cause. 

Taylor  v.  Peck,  11 

2.  Even  if  T  and  P  misunderstood  each 
other  as  to  whether  the  paper  was  to  be 
introduced  in  evidence  or  produced  on  the 
trial,  P  is  entitled  to  a  continuance. 

Idem^        11 

3.  Where  a  case  is  heard  by  the  court 
without  a  jury,  it  is  a  matter  of  indifference 
in  what  order  the  evidence  is  heard. 

IVHght  V.  Rambo,  158 

4.  Upon  a  motion  by  the  defendant  to 
quash  an  attachment  sued  out  against  his 
property  by  the  plaintiff,  the  onus  is  on  the 
plaintiff  to  show  that  the  attachment  was 
issued  on  sufficient  cause,  and  he  may,  there- 
fore, be  required  to  introduce  his  evidence 
first.  Idem,        158 

5.  When  the  motion  to  quash  the  writ  and 
inquest  in  case  of  a  road  should  be  made, 
and  when  defects  will  be  held  to  be  waived. 
See  Roads,  No.  4,  5,  6,  and 

Mitchell  V.  Thornton  &  al.,  164 
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6.  How,  in  such  cases,  objection  to  the  in- 
quest may  be  made,  and  what  and  when  evi- 
dence may  be  introduced  to  show  the  damages 
assessed  adequate  or  inadequate.  See  Roads, 
No.  8,  9, 10,  and  Idem,        164 

7.  Though  parol  evidence  of  the  contents 
of  a  book  has  been  admitted,  though  objected 
to,  without  excuse  for  failing  to  produce  the 
book,  yet,  if  after  exception  has  been  taken, 
evidence  is  introduced  showing  good  reason 
why  the  t>ook  cannot  be  produced,  the  error 
is  thereby  cured. 

Pidgeon  v.  Williams'*  adm^rs,  251 

942  *8.  In  an  action  of  debt  by  the  holder 
of  a  negotiable  note,  against  the 
maker  and  four  endorsers,  upon  the  plea  of 
usury  by  the  endorsers,  the  jury  found  that 
the  note  was  endorsed  by  the  first  three  en- 
dorsers for  the  accommodation  of  the  maker, 
and  was  sold  by  him  to  the  fourth  endorser, 
at  a  usurious  rate  of  interest ;  who  after- 
wards and  before  it  became  due,  endorsed  it 
to  the  holder  for  value.  Upon  the  verdict 
the  court  should  render  a  judgment  in  favor 
of  the  maker  and  first  three  endorsers,  and 
against  the  fourth  endorser,  under  the  act, 
Code,  ch.  177,  §  10,  p.  733. 

Mojgrett  V.  Bickle,  280 

9.  Upon  the  question  of  an  alteration  in 
the  bond  sued  on,  if  the  case  agreed  does  not 
state  the  alteration  was  made  after  the  exe- 
cution of  the  bond,  the  court,  in  pronouncing 
the  conclusion  of  law  upon  the  facts,  cannot 
assume  that  such  was  the  fact. 

Ramsey* s  adm'rs  v.  McCue  6f  als.,       349 

10.  The  question  as  to  the  time  when,  and 
by  whom  and  with  what  intent,  an  altera- 
tion, apparent  upon  the  face  of  a  bond,  was 
made,  is  a  question  of  fact  to  be  ascertained 
by  a  jury,  and  cannot  be  inferred  by  the  court. 

Idem,        349 

11.  ^te  Judgments,  No.  4,  and 

Gunn  &  als.  v.  Turner's  adm'r,  382 

12.  For  proceedings  at  rules,  see  Office 
Judgments,  No.  1,  2,  3,  and 

Wall  v.  Atwell,  401 

13.  It  is  error  for  the  court  to  instruct  the 
jury,  when  the  scale  of  depreciation  shall 
be  applied  to  a  Confederate  debt ;  it  is  for 
the  jury  to  fix  the  time. 

Moses  v.  Trice,  556 

PRACTICE  IN  CRIMINAL,  CASES. 
See  Criminal  Jurisdiction  and  Proceedings, 

PRACTICE— /«   Chancery, 

1.  See  Specific  Petformance,  No.  1,  2,  3,  4, 
and  McComas  v.  Easly,        23 

2.  As  to  decrees  between  co-defendants. 
See  Co-defendants,  No.  1,  and 

Election,  No.  2,  and 

Glenn  v.  Clark  6f  als,,  35 

3.  On  a  bill  by  infants  to  set  aside  a  sale 
of  land  by  the  executor  under  the  power 
which  does  not  authorize  it,  the  widow  join- 
ing in  the  sale  and  selling  her  dower  interest 
which  had  been  assigned  to  her,  the  court 
may  set  aside  the  sale  so  far  as  made  by  the 
executor,  and  confirm  it  so  far  as  made  by 
the  widow ;  and  direct  a  new  assignment  of 
dower ;   the  first  assignment    having  been 


made  under  an  order  to  which  the  infants 
were  not  parties. 

Raper  v.  Sanders,  60 

4.  In  such  case,  though  the  bill  does  not 
pray  that  the  sale  may  be  set  aside,  yet  if  it 
makes  a  proper  case  for  such  relief,  it  may 
be  given  under  the  prayer  for  general  relief. 

Idem,        60 
Hale  V.  Home  &  als,,  112 

5.  See    Trusts  and  Trustees,  No.   2,    and 

Idem,        112 

6.  When  the  plaintiff  offers  no  proof  of  the 
allegations  of  his  bill,  and  they  are  not 
admitted  by  the  answer,  though  if  proved 
they  would  entitle  htm  to  an  account,  the 
bill  should  be  dismissed  at  the  hearing. 

Lee  county  justices  v.  Fulkerson,  182 

7.  Judgment  having  been  recovered  by  the 
high  sheriff  against  his  deputy,  for  his 
default  in  paying  over  money  to  county  cred- 
itors, the  deputy  applies  for  and  obtains  an 
injunction,  on  the  grounds  that  he  had  been 
induced  to  confess  the  judgment  upon  the 
agreement  of  the  high  sheriff,  that  the 
account  should  be  settled  by  persons  named, 
and  the  execution  should  only  issue  for  the 
amount,  if  any,  found  due  from  the  deputy  ; 
and  that  in  fact  nothing  was  due ;  and  in 
breach  of  this  agreement  execution  had  been 
sued  out  on  the  judgment.  At  the  hearing 
the  injunction  is  dissolved  and  the  bill  dis- 
missed ;  and  this  decree  is  afiirmed  on  appeal. 
The  deputy  is  estopped  from  proceeding  by 
bill  in  equity  against  the  justices  of  the 
county  to  recover  the  amount  he  has  paid  to 
the  county  creditors,  above  what  he  has  col- 
lected from  the  county  levies.    Idem,        182 

8.  There  is  a  decree  by  default  against 
the  defendant,  and  he  gives  notice  to  the 
counsel  of  the  plaintiff,  that  he  will  move 
the  judge  in  vacation  to  reverse  the  same, 
and  to  make  such  order  in  the  cause  as  might 
be  deemed  just  and  proper.  The  notice  is 
not  served  on  the  plaintiffs,  but  on  their 
counsel  in  the  cause.  The  judge  may  prop- 
erly refuse  to  entertain  the  motion,  on  the 
ground  that  the  notice  was  too  vague  and 

indefinite  to  warrant  the  court  to 
943      amend  or  ^reverse  the  decree,  and  also 

because  it  had  not  been  served  on  the 
plaintiff.  And  for  the  same  reasons  the 
appellate  court  may  dismiss  the  appeal  as 
improvidently  awarded. 

Coffman  v.  Sangston  &  als,,  263 

9.  If  it  appears  from  the  bill  that  the  plain- 
tiff has  no  interest  in  the  subject  matter  of 
the  suit,  the  objection  may  be  made  by 
demurrer.  If  this  does  not  appear  on  the  bill 
the  objection  may  be  taken  by  plea,  or  at  the 
hearing  of  the  cause.  But  if  the  objection  is 
not  taken  until  the  hearing,  if  it  appears 
from  any  part  of  the  record  that  the  plaintiff 
has  an  interest  in  the  subject  matter  of  the 
suit,  it  will  not  avail ;  and  the  appellate  court 
will  not  reverse  the  decree  because  such  inter- 
est is  not  stated  in  the  bill.  Idem,        263 

10.  When  the  plaintiff  has  an  interest  in 
the  subject  matter  of  the  suit,  the  bill  may  be 
amended,  and  other  persons  having  the  vsame 
interest  may  be  joined  as  co-plaintiffs. 

Idem,        263 
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11.  S  sues  C  in  equity.  In  the  bill  he 
describes  himself  as  secretary  of  the  B  society, 
and  says  he  has  placed  in  the  hands  of  C 
certain  debts  for  collection,  some  of  which  C 
had  collected ;  and  that  C  refused  to  pay  over 
the  money  or  account  with  S.  It  may  be 
presumed  from  these  averments  that  S  had 
an  interest  in  the  subject  matter  of  the  suit ; 
and  the  bill  may  be  amended  makinf^  other 
members  of  the  society  co-plaintiffs,  and 
averring  the  interest  of  S  and  the  other 
plaintiffs  in  the  subject.  Idem,        263 

12.  Injunction  to  sale  of  land  under  deed 
of  trust  to  secure  a  debt  due  by  bond,  there 
being  no  doubt  as  to  the  balance  due  upon 
the  bond,  the  injunction  may  be  dissolved 
and  the  bill  dismissed,  or  the  court  may  retain 
the  cause,  and  have  the  sale  made  by  the 
trustee  under  its  directions. 

Michie  v.  Jeffries,  334 

13.  The  deed  being  in  the  form  given  in  the 
statute,  the  decree  directing  the  trustee  to 
proceed  to  sell  under  and  by  virtue  of  the 
deed,  upon  the  notice  and  terms  stated  in  the 
decree ;  the  decree  in  effect  embodies  in  it  the 
provisions  of  the  deed,  except  in  so  far  as 
they  are  altered  by  the  decree,  and  the  trustee 
must  sell  accordingly.  Idem,        334 

14.  It  is  the  duty  of  a  trustee  not  to  sell 
more  of  the  trust  subject,  than  is  necessary 
to  satisfy  the  trust,  unless  the  interest  of  the 
owners  demanded  it,  or  they  requested  it. 

Idem,        334 

15.  It  is  not  necessary  for  the  court,  before 
directing  the  trustee  to  proceed  to  sell,  first 
to  refer  it  to  a  commissioner  to  report  how 
much  and  what  part  of  the  trust  subject  shall 
be  sold.  It  is  the  duty  of  the  trustee  to  deter- 
mine that  question,  and  if  he  finds  difficulty 
in  doing  so,  a  reference  to  a  commissioner 
may  be  made.  Idem^        334 

16.  If  a  discovery  from  the  plaintiff  is  nec- 
essary to  enable  the  defendant  to  make  his 
defence  at  law,  he  must  file  his  bill  for  the 
discovery  before  the  judgment  has  been  ren- 
dered against  him.  And  he  cannot  go  into 
equity  for  discovery  and  relief  against  the 
judgment  after  it  has  been  render^. 

Green  &  Suttle  v.  Massie,  356 

17.  If  at  the  hearing  of  a  cause,  the  case 
made  upon  the  pleadings  and  proofs  is  one 
of  which  a  court  of  equity  has  no  jurisdiction, 
the  bill  should  be  dismissed;  though  the 
defendant  has  made  no  objection  to  the  juris- 
diction, either  by  demurrer,  plea  or  answer, 
but  has  defended  himself  upon  the  merits. 

Idem,        356 

18.  See  Judicial  Sales,  No.   3  and  4  and 

Dixon  &  als,  v.  McCue*s  adm*x  & 
als,,  373 

Effinger  v.  Ralston  &  als.,  430 

19.  Where  B  files  bill  against  S  for  parti- 
tion of  land,  and  S,  by  his  answer  sets  up  a 
contract  for  the  purchase  of  B's  moiety,  how 
the  court  will  proceed  and  what  relief  it  will 
give.     See  Specific  Performance,  No.  12,  and 

Booten  v.  Scheffer,  474 

20.  When  plaintiff  in  a  case  of  a  pure  bill 


of  injunction  cannot  object  to  the  jurisdic- 
tion.   See  Injunctions,  No.  3,  and 

Muller,  6fc.  v.  Bayly  &  al.,  521 

21.  Both  plaintiffs  and  defendants  being 
present  by  their  counsel,  the  court  makes  an 
order  removing  a  cause  to  the  court  of  another 
county,  assigning  as  a  reason  for  making  it, 
that  it  appears  that  the  cause  had  been  im- 
properly brought  in  the  court.  If  this  reason 
was  unfounded  in  fact,  it  would  not  invali- 
date the  order  which  the  court  had  power 
under  the  statute.  Code,  ch.  174,  §  3,  p.  719,  to 
make ;  and  to  which  there  was  no  exception. 

Idem,        521 

22.  A  Circuit  court  may  make  an  order  to 
remove  a  cause  to  another  court,  whilst  the 

cause  is  at  rules.  Idem^        521 

944  *23.  A  cause  having  been  removed 
and  received  by  the  clerk,  the  defend- 
ants may,  upon  notice,  before  the  next  term 
of  the  court  to  which  the  cause  is  removed, 
move  the  judge  to  dissolve  the  injunction 
which  had  been  granted.  Idem,        521 

24.  In  such  case  the  judge  may  in  vacation 
dissolve  the  injunction  ;  but  he  cannot  then 
dismiss  the  bill.  Idem,        Sll 

25.  See  Infants,  No.  2,  3,  4,  and 
Walker's  ex' or  df  als,  v.  Page  df  als,^  636 

26.  See  Decrees,  No.  3,  and 

Idem^        636 

27.  How  court  may  have  proper  person  to 
sue  for  a  lunatic.     See  Lunatics,  No.  3,  and 

Bird's  committee  v.  Bird,  712 

PRESUMPTIONS. 

1.  From  what  statements  in  the  bill  it  may 
be  presumed  plaintiff  has  an  interest  iu  the 
subject  matter  of  the  suit.  See  Practice  in 
Chancery,  No.  11,  and 

Coffman  v.  Sangston  6f  als,,  263 

2.  What  presumptions  an  appellate  court 
will  make  in  favor  of  the  decree  of  the  court 
l>elow.   See  Appellate  Courts^  No.  7  and  8,  and 

Idem,        263 

3.  Decree  for  sale  of  land  in  April  1863,  is 
to  be  presumed  to  be  intended  by  the  decree 
to  be  made  for  Confederate  money. 

2U}llman  v.  Moore  6f  als,,  313 

Walker^ s  ex' or  &  als,  v.  Page  &  ais,^  636 

4.  In  contracts  for  the  payment  of  money 
entered  into  between  the  1st  of  January  1862, 
and  the  10th  of  April  1865,  there  is,  under 
the  operation  of  the  act  of  1867,  in  relation  to 
the  scaling  of  debts,  no  presumption  of  law 
as  to  the  kind  of  currency  in  which  they  were 
to  be  paid. 

Walker,  Per.  Rep,  v.  Pierce,  722 

5.  In  the  absence  of  proof  to  the  contrary, 
contracts  made  during  the  war  subsequent 
to  the  date  of  the  act  of  October  20th,  1863, 
would  by  the  force  of  that  act  be  presumed  to 
be  paid  in  currency  such  as  designated  in  it. 

Idem,        722 

6.  See  Bonds,  No.  11,  and 

Idem,        722 

7.  When  it  will  be  presumed  that  a  grand 
jury  which  found  an  indictment  for  a  felony 
was  properly  constituted.  See  Criminal 
Jurisdictton  and  Proceedings,  No.  6,  and 

Price's  case,  846 


1088 


21  QRATT. 


Virginia  Rbports,  Annotated. 


INDEX 


8.  When  it  will  be  a  presumption  of  fact 
that  a  party  in  possession  of  property  is  the 
thief.     See  Idem^  No'.  9,  and      idem^        846 

PRINCIPAL  AND  AGENT. 

1.  Bought  of  Maj.  J.  W.  twenty-seven  head 
of  cattle,  weighing  28,152  pounds,  at  six  and 
a  half  cents^S2,479.88.  Mr.  W.  M.  T.,  you 
will  please  settle  with  Maj.  W.  the  above 
account.  J.  C.  In  assumpsit  by  W  against 
C  to  recover  the  amount ;  the  paper  being  of 
doubtful  meaning,  C  may  introduce  parol 
evidence  to  show  that  T  was  chief  commis- 
sary for  the  district  in  the  Confederate  States 
service,  and  that  C  was  his  agent,  and  as 
such  bought  the  cattle  of  W,  who  knew  he 
was  buying  as  such  a^ent. 

Walker  v.  Christian^  291 

2.  The  principles  on  which  the  liability  of 
agents,  both  private  and  public,  will  be 
ascertained  and  fixed,  considered  by  Afoncuf  e, 
P.  Idem,        291 

3.  See  Accord  and  Satisfaction,  No.  2,  and 
Campbell  y,  Ranson  6f  als,^  406 

4.  C,  president  of  a  railroad  company,  and 
A,  agent  of  the  company,  borrow  money  from 
H,  and  give  their  own  bond  for  it.  The 
money  is  borrowed  for  the  use  of  the  com- 
pany, which  is  itself  without  credit,  and  it 
is  immediately  turned  over  to  the  company. 
A,  as  agent,  receives  money  of  the  company, 
out  of  which  he  is  expected  to  pay  the  debt ; 
but  the  bond  having  been  given  for  money 
in  suit,  he  cannot  pay  it ;  and  C  and  A 
become  insolvent.    Hbi«d  : 

1.  The  money  having  been  loaned  to  C 
and  A  individually,  with  the  knowledge 
that  it  was  for  the  use  of  the  company, 
and  H  having  chosen  to  take  the  responsi- 
bility of  C  and  A,  cannot  afterwards  make 
the  company  his  debtor. 

Strider  &  al,  v.  IVinch.  &  Pot.  R.  R. 
Co,,  440 

2.  The  company  having  put  money  into 
the  hands  of  A  to  pay  the  debt,  they  are  not 
liable  in  equity  as  having  received  the 
benefit  of  the  loan.  Idem,        440 

5.  See  Auctioneers,  No.  If  2,  3,  and 
IValker  v.  Herring,  678 

6.  Z,  a  foreigner,  who  had  lived  some  years 

in  Richmond,  was  the  owner  of  a 
945      *house  and  lot  in  the  city,  and  some 

furniture,  and  held  debts  due  to  him, 
and  among  them,  the  bond  of  P  for  $5,000, 
bearing  interest,  and  due  in  November  1865, 
secured  upon  a  house  and  lot.  Z  having 
determined  to  leave  the  country  with  his 
family,  for  an  indefinite  time,  on  the  9th  of 
September  1861,  executed  a  power  of  attorney 
to  M  and  C,  by  which  he  conferred  on  them 
the  most  ample  powers  and  the  largest  dis- 
cretion, for  the  management  of  his  business 
and  the  disposition  of  his  property.  On  the 
same  day  Z  and  his  wife  conveyed  to  M  and 
C  his  house  and  lot,  in  trust  to  rent  it  out  or 
sell  it  at  their  discretion,  and  pay  him  the 
proceeds.  He  then  left  the  country,  and  M 
and  C  received  no  communication  from  him, 
and  had  no  knowledge  of  his  residence  until 
1865,  when  he  returned  to  Richmond.    In  the 
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meantime  they  received  payment  of  the  debts 
due  to  Z,  and  also  the  debt  of  P  before  it  fell 
due,  and  they  sold  the  house  and  lot ;  and  in 
1863  invested  all  the  funds  in  their  hands  in 
Confederate  bonds  for  Z.  There  was  no 
question  of  the  bona  fides  of  M  and  C  in  all 
that  they  did.  Hbi«d:  They  are  not  liable 
to  Z  for  the  loss  which  had  occurred  by  the 
investments  in  Confederate  bonds ;  nor  is 
P  liable  to  him  for  his  debt. 

Myers"  ex^or  v.  Zetelle,  732 

PizzinVs  committee  v.  Zetelle,  733 

7.  An  agent  or  trustee  actiug  within  his 
power,  and  acting  in  good  faith,  in  the 
exercise  of  a  fair  discretion,  and  in  the 
same  manner  he  would  probably  have  acted 
if  the  subject  had  been  his  own,  he  ought 
not  to  be  held  responsible  for  any  loss  accru- 
ing in  the  management  of  the  trust  fund. 

Idem,        733 

8.  Pre-eminent  knowledge,  and  uncommon 
foresight,  are  not  required  in  a  trustee. 
Ordinary  men  are  to  be  compared  and  judged 
by  the  standard  of  ordinary  men.  Common 
skill,  common  prudence,  and  common  caution 
are  all  that  courts  have  required. 

Idem,        733 

9.  It  would  be  unreasonable  to  judge  of  the 
conduct  of  an  agent  or  trustee  from  subse- 
quent events.  His  conduct  ought  not  to  be 
condemned  if  it  flowed  from  honest  though 
uninformed  and  mistaken  judgment. 

Idem,        733 

10.  See  Railroad  Companies,  No.  5,  6,  7, 
8,  9,  and 

Wilson  V.  Chesapeake  6f  Ohio  R,  R, 
Co.,  654 

11.  See  Attorneys  at  Law,  No.  1,  2,  3, 
4,  and 

Pidgeon  v.  Williams^  adm*r,  251 

PRIVILEGED  COMMUNICATIONS. 

1.  J  S,  R  S,  and  C,  are  under  a  joint  indict- 
ment for  a  conspiracy  to  defraud  the  estate  of 
H,  and  each  of  them  is  under  a  separate  indict- 
ment for  forging  or  uttering  the  same  forged 
note  of  H.  They '  meet  together  to  consult 
about  their  defence  :  L#,  the  counsel  of  R  S, 
and  G,  the  counsel  of  J  S,  being  with  them. 
On  the  trial  of  C,  R  S  is  called  for  the  com- 
monwealth as  a  witness,  and  testifies  as  to 
a  question  he  put  to  C,  and  C's  answer  to  it. 
C  then  calls  L  as  a  witness,  states  what  R  S 
had  said,  and  asks  L  what  answer  C  made  to 
the  question.  1/  says  he  considers  all  that 
passed  at  that  meeting  as  under  the  seal  of 
professional  confidence,  and  declines  to  an- 
swer unless  released  by  R  S.  C  moves  the 
court  to  require  L  to  answer,  but  the  court 
refuses.    Hbi«d  : 

1.  All  that  L#  heard  at  that  meeting  in 
relation  to  the  subject  of  consultation  was 
privileged. 

Chahoon's  case,  822 

2.  R  S  did  not,  by  giving  evidence  of 
what  passed  at  the  meeting,  release  L 
from  his  obligation  to  be  silent  as  to  what 
passed  there.  Idem,        S22 

3.  The  privilege  extended  to  all  three 
parties,  and  the  consent  of  all  was  neces- 
sary to  authorize  Lt  to  give  the  evidence. 

Idem,        822 
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PROCEEDINGS  IN  CLERK'S  OFFICE. 

1.  In  debt  on  bond,  if  the  common  order  and 
common  order  confirmed  have  been  regularly 
entered  at  rules,  the  cause  is  properly  on  the 
office  judgment  docket  at  the  next  term  of  the 
court,  though  no  endorsement  of  the  proceed- 
ings may  have  been  made  upon  the  papers  in 
the  cause. 

fVail  V.  Atwell,  401 

2.  If  the  proceedings  in  the  office  had  been 
so  irregular  that  the  cause  is  not  properly  on 
the  office  judgment  docket,  the  court  should 
remand  it  to  the  rules  for  proper  proceedings. 

Idem^        401 

PROMISSORY  NOTES. 

1.  D  owes  C  a  debt,  and  in  January  1861  D 
gives  his  negotiable  note  at  four 
946  ^months  for  the  amount,  with  B  as  his 
endorser  upon  the  note.  C  has  the  note 
discounted  at  bank,  and  it  is  protested  for 
non-payment.  In  August  1862,  C  retires  the 
note,  paying  the  bank  in  Confederate  money, 
and  in  1863  sues  D  and  C  on  the  note.  It  is 
a  specie  debt,  and  is  not  to  be  scaled. 

Barneti  v.  Cecily  6fc,^  93 

2  An  action  at  law  cannot  be  maintained 
upon  a  lost  negotiable  note,  whether  not  due 
or  overdue  at  the  time  of  the  loss. 

Moses  y.  Trice  ^  556 

3.  But  if  at  the  time  of  the  trial  a  recovery 
upon  the  lost  note  would  be  barred  by  the 
statute  of  limitations,  the  action  may  be 
maintained.  Idetn^        556 

4.  An  action  at  law  may  be  maintained 
upon  a  note  that  has  been  destroyed.  The 
evidence  should,  however,  satisfy  the  jury 
beyond  any  reasonable  doubt  that  the  note 
has  been  destroyed.  Idem,        556 

5.  Where  a  note  has  been  given  for  a  loan 
of  money,  and  there  have  been  renewals  of  it, 
the  holder  may  sue  on  the  first  note,  or  for 
the  mony  loaned.  Idem,        556 

PURCHASER  FOR  VALUE. 

1.  A  purchaser  of  land  for  value  without 
notice,  actual  or  constructive,  having  obtained 
a  conveyance,  will  not  be  affected  by  a  latent 
equity,  whether  by  lien  or  incumbrance,  or 
trust,  or  fraud,  or  any  other  claim. 

Carter  \.  Allan  &  als,,  241 

2.  See  Pleadings  in  Equity ,  No.  2,  and 

Idem,        241 

3.  When  purchaser  for  value  will  be  affected 
by  constructive  notice.  See  Vendor  and 
Purchaser,  No.  6,  7,  and 

BurweWs  admW  v.  Fauber  6f  als.,    446 

RAILROAD  COMPANIES. 

The  charter  of  the  R.  &  D.  Railroad  com- 
pany provides  that  '*all  machines,  wagons, 
vehicles  or  carriages,  belonging  to  the  com- 
pany, with  all  their  works,  and  all  profits 
which  may  accrue  from  the  same,  shall  be 
vested  in  the  respective  shareholders  forever, 
in  proportion  to  their  respective  shares,  shall 
be  deemed  personal  estate,  and  exempt  from 
any  charge  or  tax  whatever."     Hei,d  : 

1.  The  real  estate  owned  and  used  by  the 
company  for  the  purposes  of  their  business 


is  embraced  in  the  provision,  and  is  personal 
estate. 

City  of  Richmond  v.   Richmond  6f 
Danville  R.  R,  Co,,  604 

2.  All  the  said  property,  real  and  personal, 
is  exempt  from  taxation,  both  State  and 
municipal.  Idem,        604 

3.  The  exemption  from  taxation  of  the 
real  estate  of  the  company  in  the  city  of 
Richmond,  is  not  unconstitutional  as  being 
in  conflict  with  the  charter  of  the  city, 
previously  granted,  giving  the  city  the 
power  to  tax  real  estate  for  the  par- 
poses  stated  in  the  city  charter ;  the  city 
having  ample  means  of  taxation  left  for 
the  payment  of  her  expenses  and  debts. 

Idem,        604 

4.  The  Chesapeake  &  Ohio  R.  R.  Co. 
is  the  Virginia  Central  R.  R.  Co.  under 
another  name  ;  and  is  liable  upon  any  con- 
tract, or  for  the  negligence  of  the  Virginia 
Central  R.  R.  Co. 

IVilson  V.  Chesapeake  <Sf  Ohio  R,  R, 
Co,,  654 

5.  A  railroad  company  is  liable  as  a  com- 
mon carrier,  for  the  baggage  of  a  oassenger, 
to  the  same  extent,  if  the  passenger  is  trav- 
elling with  his  baggage,  as  if  it  was  carried 
without  him.  Idem,        654 

6.  Under  the  contract  between  the  Vir- 
ginia Central  R.  R.  Co.  and  Trotter  &  Bro., 
stage  proprietors,  for  the  carriage,  by  the 
latter,  of  passengers  from  the  terminus 
of  the  railroad  to  White  Sulphur  Springs, 
Trotter  &  Bro.  are  the  agents  of  the  rail- 
road company,  and  the  company  is  liable 
for  the  loss  of  the  baggage  of  a  passenger 
by  Trotter  &.  Bro.  Idem,        654 

7.  Though  the  contract  stipulates  that 
each  party  shall  be  responsible  for  losses 
occurring  on  their  part  of  the  line,  the  rail- 
road company  is  responsible  for  the  loss 
of  a  passenger's  baggage  by  the  stage  line. 

Idem,        654 

8.  Through  passengers  from  Richmond 
to  the  White  Sulphur  Springs  are  allowed 
to  stay  all  night  at  the  terminus  of  the 
road,  and  go  on  in  the  stages  the  next 
morning.  Though  a  passenger  takes  her 
baggage  with  her  to  a  hotel,  where  she 

stays,  yet,  if  she,  the  next  morning, 
947      brings  it  with  her  *to  the  stage,  and 

commits  it  to  the  agent  of  the  line,  and 
it  is  lost,  the  railroad  company  is  liable  for 
the  loss.  Idem,        654 

9.  Though  the  through  ticket  given  to  a 
passenger  at  Richmond,  specifies  on  its 
face  that  each  party  to  the  contract  Is  only 
liable  for  losses  on  their  part  of  the  line, 
the  railroad  company  is  liable  for  the  loss 
on  the  stage  line.  Idem,        654 

10.  To  restrict  the  liability  of  a  railroad 
company  as  a  common  carrier,  for  the  loss 
of  the  baggage  of  a  passenger,  there  mast 
be  proof  of  actual  notice  to  the  passenger 
of  such  restriction,  before  the  cars  are 
started  ;  and  an  endorsement  on  the  ticket 
given  to  the  passenger,  is  not  enough, 
unless  it  is  shown  that  he  knew  its  purport 
before  the  cars  startej^  Idem,       654 
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RECEIVING  STOLEN  GOODS. 

1.  How  the  offence  may  be  ch argued  in  the 
indictment,  and  what  proofs  wili  sustain  the 
charge.    See  Larceny ^  No.  1,  2,  and 

rrice^s  case^  846 

2.  If  property  be  stolen,  and  recently  there- 
after it  be  found  in  the  exclusive  possession 
of  the  prisoner,  then  such  possession  of  itself 
affords  sufficient  g-rounds  for  a  presumption 
of  fact,  that  he  was  the  thief  ;  and  in  order  to 
repel  the  presumption,  makes  it  incumbent 
on  him,  on  being  called  on  for  the  purpose, 
to  account  for  such  possession  consistently 
with  his  innocence.  If  he  gives  a  reasonable 
account  of  it,  then  it  devolves  on  the 
Commonwealth  to  prove  that  such  account  is 
untrue.  If  he  gives  an  unreasonable  account 
of  it,  then  it  devolves  on  the  prisoner  to  sus- 
tain such  account  by  other  evidence.  What 
is  such  a  recent  possession  as  raises  a  pre- 
sumption against  a  prisoner,  in  the  meaning 
of  the  rule,  is  a  question  for  the  jury,  and 
depends  upon  the  nature  of  the  property  and 
other  circumstances  of  the  particular  case. 

Idem^        846 

REMOVAL  OF  CAUSES. 

1.  Both  plaintiffs  and  defendants  being 
present  in  court  bv  their  counsel,  the  court 
makes  an  order  removing  a  cause  to  the  court 
of  another  county,  assigning  as  a  reason  for 
making  it,  that  it  appears  that  the  cause  had 
been  improperly  brought  in  the  court.  If 
this  reason  was  unfounded  in  fact,  it  would 
not  invalidate  the  order  which  the  court  had 
power  to  make  under  the  statute,  Code,  ch. 
174,  §  3,  p.  719 ;  and  to  which  there  was  no 
exception. 

Muller,  &c,  v.  Bayly  &  al.,  521 

2.  A  Circuit  court  may  make  an  order  to 
remove  a  cause  to  another  court,  whilst  the 
cause  is  at  rules.  Idem,        521 

RICHMOND. 

1.  See  Railroad  Companies,  No.  1,  2,  3,  and 
City  of  Richmond  v.  Richmond  and 

Danville  R,  R.  Co.,  604 

2.  See  Corporation  Courts,  No.  3,  and 
Sands*  case,  871 

ROADS. 

1.  Upon  application  for  the  change  of  a 
road,  the  order  directs  the  viewers  to  view 
the  proposed  alteration  of  the  road  (describing 
it) ,  and  to  return  to  the  court  a  report  of  such 
view  in  the  manner  prescribed  by  law.  It 
would  have  been  more  formal,  and  therefore 
better,  to  follow  the  terms  of  the  law  in  the 
order ;  but  the  order  is  substantially  and 
sufficiently  conformed  to  it. 

Mitchell  V.  Thornton  &  aL,  164 

2.  Under  the  present  law.  Code,  ch.  52,  §  6, 
the  viewers  appointed  to  vitfw  the  alteration 
proposed  in  the  road,  and  report  to  the  court, 
are  not  required  to  be  sworn.  And  though 
the  order  appointing  them  directs  them  to  be 
sworn,  it  need  not  be  done.  Idem,        164 

3.  What  is  a  sufficient  compliance  by  the 
viewers  in  their  report,  with  the  directions  of 
the  second  and  fourth  sections  of  the  act, 
Code,  ch.  52.  Idem,        164 


I  4.  The  writ  of  €ul  quod  damnum,  issued  in 
such  a  case,  is  defective  for  not  directing  an 
enquiry  as  to  **damage  to  the  residue  of  the 
tract,  beyond  the  peculiar  benefits  which  will 
be  derived  in  respect  to  such  residue  from  the 
road.*'  And  the  inquest  taken  on  such  writ, 
not  making  this  enquiry,  is  defective.  And 
for  this  defect,  both  the  writ  and  the  inquest 
will  be  quashed,  if  the  motion  to  quash  is 
made  at  the  proper  time.  Idem,        164 

5.  In  such  a  case,  the  defendant  not 
948  *having  made  any  motion  to  quash  the 
writ  and  inquest  in  the  County  court, 
but  going  to  trial  on  the  merits,  he  waived 
the  objections  to  the  writ  and  inquest ;  and 
it  is  too  late  to  move  to  quash  them,  or  any 
other  of  the  proceedings,  in  the  Circuit  court. 

Idem,        164 

6.  Although  in  such  cases  there  is  an 
appeal  as  of  right,  and  viva  voce  testimony 
is  heard  in  the  Circuit  court  on  such  appeal, 
yet,  as  a  general  rule,  a  party  must  make  any 
objections  he  may  have  to  the  proceedings  in 
the  court  of  original  jurisdiction  ;  and  if  he 
permits  such  proceedings  to  progress  to  the 
final  hearing  of  the  case,  without  making  the 
objections,  he  will  be  held  to  have  waived 
them,  and  cannot  make  them  for  the  first 
time  in  the  appellate  court.         Idem,        164 

7.  In  such  a  case  on  appeal  by  the  defend- 
ant, it  is  his  right  and  duty  to  begin  ;  the 
judgment  of  the  County  court  being  prima 
facte  right.  Idem,        164 

8.  The  regular  mode  of  objecting  to  the 
inquest  of  the  jury,  on  account  of  the  small 
amount  of  the  damages  assessed,  is,  by 
motion,  to  quash  the  inquest;  on  which 
motion,  evidence  will  be  heard  to  prove  the' 
damage  assessed  is  insufficient.  Until  this  is 
done  the  inquest  is  conclusive  on  the  question 
of  damages.  Idem,        164 

9.  The  objection  may,  however,  be  made 
on  the  hearing;  and  evidence  may  be  then 
introduced  by  either  party,  to  show  the  dam- 
ages assessed  are  either  adequate  or  inade- 
quate. Idem,        164 

10.  So  in  such  case,  upon  appeal  by  the 
defendant,  he  is  entitled  to  introduce  evi- 
dence in  the  Circuit  court  to  prove  the 
inadequacy  of  the  damages  assessed  by  the 
inquest.  Idem,        164 

11.  In  assessing  the  damages  in  such  a  case, 
the  defendant  is  entitled  to  have  the  value  of 
the  land  taken  for  the  road  without  deduc- 
tion, and  such  further  damage  as  the  residue 
of  his  tract  will  sustain  beyond  the  peculiar 
benefits  which  will  be  derived  to  said  residue 
from  the  road.  Idem,        164 

SCALING  CONFEDERATE  DEBTS. 

1.  See  Confederate  Contracts,  No.  3,  4,8, 10, 
11, 17, 18,  19,  26. 

2.  By  the  act  of  March  3d,  1866,  and  that  of 
February  28th,  1867,  two  modes  of  adjusting 
Confederate  contracts  are  provided:  1st.  By 
reducing  the  nominal  amount  contracted  to 
be  paid  to  its  gold  value  ;  2d.  In  cases  of  sales 
of  property,  or  renting  or  hiring,  giving  the 
value  of  the  property  sold,  or  the  value  of  the 
rent  or  hire,  at  the  time  of  such  sale,  renting 
or  hiring. 

Pharis  v.  Dice,  303 


1091 


21  GRATT. 


Virginia  Rbports,  Annotatbd. 


INDEX 


3..  It  is  for  the  jury  to  fix  the  time  when 
the  sale  of  depreciation  shall  be  applied  to  a 
Confederate  debt ;  and  it  is  error  for  the 
court  to  instruct  the  jury  as  to  the  time  when 
the  sale  shall  be  applied. 

Moses  V.  TricCy  556 

4.  How    payments    made    in    Confederate 
currency  are  to  be  scaled. 
See  Lunatics^  No.  5,  and 
Bird's  committee  v.  Bird^  712 

SHERIFFS. 

1.  Upon  a  motion  against  a  high  sheriff, 
for  the  failure  of  his  deputy  to  collect  and 
account  for  the  county  levies  which  went 
into  his  hands,  of  which  motion  the  deputy 
has  notice,  it  is  the  duty  of  tRe  deputy  to 
defend  the  suit,  and  show,  if  he  can,  that  he 
has  accounted  for  them. 

Lee  county  justices  v.  Fulkerson^  182 

2.  In  such  a  case,  judgment  having  been 
rendered  against  the  high  sherifiF,  he  is 
entitled  to  recover  a  judgment  for  the  same 
amount  against  his  deputy  ;  and  the  deputy 
cannot  show  upon  such  motion  against  him 
that  he  has  paid  the  levies  to  the  parties 
entitled.  Idem^        182 

3.  The  judgment  recovered  against  the 
high  sheriff,  is,  by  the  creditor  of  the  county, 
for  money  lent ;  the  deputy  sustains  no  such 
relation  to  the  creditor  as  will  entitle  him  to 
be  substituted  to  the  rights  of  the  creditor 
against  the  justices  of  the  county,  to  enforce 
the  payment  of  so  much  of  the  debt  as  had 
not  been  levied  for.  Idem^        182 

4.  The  deputy  pays  the  judgment  recovered 
against  him  in  1847,  and  he  does  not  institute 
his  suit  against  the  justices  of  the  county 
until  1858.  The  statute  of  limitations  is  a 
bar  to  the  claim.  Idem^        182 

5.  Qn^RB :  Whether,  under  any  circum- 
stances, the  deputy  sheriff  could  maintain  a 
suit  against  the  justices  of  a  county  for  their 
failure  to  lay  the  levy  ?  Idem,        182 

6.  When  deputy  estopped  by  proceed- 
949      ^'ing  in  equity  against  the  high  sheriff, 
in   which   he  failed,   from  proceeding 
against  the  justices. 

See  Practice  in  Chancery,  No.  7,  and 

Idem,        182 

7.  There  is  a  judgment  against  a  high 
sheriff  for  a  fine  for  the  failure  of  one  of  his 
deputies  to  return  an  execution,  which,  the 
record  showed,  had  come  into  the  hands  of 
the  deputy  ;  and  the  high  sheriff  satisfies  the 
judgment.  In  fact,  the  execution  had  been 
delivered  to  another  deputy  who  farmed  the 
shrievealty,  who  collected  the  money  and 
failed  to  pay  it  over  and  to  return  the  execu- 
tion. The  high  sheriff  may  sue  the  last  men- 
tioned deputy  and  his  sureties  on  his  bond, 
and  recover  the  amount  he  has  paid. 

Ramsey^ s  adm^rs  v.  McCue  &  als,,      144 

SPECIFIC  PERFORMANCE. 

1.  In  a  bill  by  the  purchaser  for  the  specific 
performance  of  a  parol  contract  for  the  sale 
of  land,  the  contract  as  stated  in  the  bill 
must  be  sustained  by  the  evidence,  or  the  bill 
will  be  dismissed. 

McComas  v.  Easly,  23 


2.  In  such  a  case,  where  a  different  contract 
is  stated  in  the  answer,  and  sustained  by  the 
evidence,  the  bill  will  be  dismissed,  or  the 
court  may,  in  a  proper  case,  give  to  the  plain- 
tiff the  election  to  have  the  contract  as  proved 
enforced,  or  to  have  it  rescinded. 

Idem,        23 

3.  Where  one  contract  is  made  for  the  sale 
of  both  real  and  personal  property,  and  a 
lumping  price  is  to  be  paid  for  both,  the  whole 
sum  is  a  charge  upon  the  real  estate,  and  a 
conveyance  of  the  real  estate  will  only  be 
decreed  upon  the  payment  of  the  whole 
amount.  Idem,        23 

4.  If  the  purchaser  elect  to  have  the  con- 
tract rescinded,  he  is  to  l>e  charged  with  the 
value  of  the  personal  property  which  he  has 
received,  with  interest,  with  the  rents  and 
profits  of  the  real  estate  of  which  he  has  been 
in  possession,  and  is  to  be  credited  with  so 
much  of  the  purchase  money  as  he  has  paid, 
with  interest,  and  with  the  value  of  perma- 
nent improvements  upon  the  property. 

Idem,        23 

5.  Specific  performance  of  a  contract  for 
the  sale  of  land  will  not  be  refused  on  the 
sole  ground  of  inadequacy  of  price,  unless  it 
is  itself  evidence  of  fraud. 

Hale  V.  Wilkinson,  75 

6.  The  inadequacy  of  price  which  will 
operate  to  prevent  the  specific  performance 
of  a  contract  must  be  inadequacy  at  the  time 
of  the  sale.  Idem,,        75 

7.  In  August  1863,  H  sold  S  certain  real 
estate  for  $10,000,  payable  in  Confederate 
money,  at  three  and  six  months.  S  did  not 
pay  the  money  when  it  fell  due,  but  he  paid 
it  in  November  1863,  and  during  the  year  1864 
and  January  1865,  H  accepting  the  money 
and  giving  receipts  for  it.  The  land  was 
estimated  to  be  worth  at  the  time,  and  since 
the  war,  $6,000  in  gold ;  and  the  value  of  the 
Confederate  money,  when  paid,  was  in  gold 
$385.  Upon  a  bill  by  S  for  a  specific  perform- 
ance of  the  contract,  filed  since  the  war,  the 
only  objection  to  it  being  that  of  inadequacy 
of  price,  S  is  entitled  to  the  specific  perform- 
ance of  the  contract.  Idem,       75 

8.  On  a  contract  for  the  purchase  of  land, 
where  payment  is  to  be  made  in  Confederate 
currency,  time  is  of  the  essence  of  the  con- 
tract, though  it  is  not  generally,  unless 
injustice  is  thereby  done  to  the  vendor. 

Booten  v.  Scheffer,  474 

9.  In  1863,  B  sells  S  one  moiety  of  real 
estate,  and  agrees  that  S  may  elect  within 
the  year  to  take  the  other  half  on  the  same 
terms.  If  S  elects  to  take  the  other  half,  he 
does  not  pay  the  purchase  money  when  it  fell 
due.  He  is  not  entitled  to  have  specific  exe- 
cution of  the  contract.  Idem,        474 

10.  Bkiuity  wilt  not  decree  a  specific  execu- 
tion of  a  contract  where  the  applicant  for 
relief  has  been  in  default,  and  by  force  of 
subsequent  events,  oc  a  change  of  circum- 
stances, the  execution  of  the  contract  would 
entail  great  loss  and  hardship  on  the  adverse 
party.  Idem,        474 

11.  Where  a  party  who  applies  for  a  speci- 
fic performance  has  omitted  to  execute  his 
part  of  the  contract  by  the  time  appointed 
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for  that  purpose  without  being  able  to  assign 
any  sufficient  justification  or  excuse  for  his 
delay;  and  where  there  is  nothing  in  the  con- 
duct of  the  other  party  that  amounts  to 
acquiescence  in  that  delay,  the  court  will  not 
compel  a  specific  performance. 

Kent^  Ch.  in  Benedict  v.  Lynch ^  19  John 
Ch.  370.  Idem,        474 

950  *12.  Though  S  sets  up  his  demand  for 
specific  performance,  by  answer  to  a  bill 
by  B  asking  for  partition,  it  is  still  an  appli- 
cation for  equitable  aid,  and  is  to  be  governed 
by  settled  rules  appropriate  to  bills  for  spe- 
cific performance  ;  and  the  court  will  not  leave 
S  to  bring  his  suit,  but  will  terminate  the 
controversy  by  adjudicating  the  rights  of  the 
parties,  and  administering  such  relief  as  may 
be  appropriate  to  the  equity  forum. 

Idem,        474 
STATUTES. 

1.  The  act,  Sess.  Acts  1866-67,  ch.  270,  §  2, 
p.  695,  as  to  scaling  Confederate  debts,  con- 
sidered in  Bell  v.  Alexander,        1 

2.  The  act.  Code,  ch.  109,  §  9,  in  relation  to 
evidence  in  case  of  divorce,  construed  in 

Bailey  v.  Bailey,  43 

3.  The  act.  Code,  ch.  116,  §  2,  referred  to  in 
Jones  V.  Thomas^  96 

4.  The  actof  May  28, 18^0,  Sess.  Acts  1869- 
70,  p.  162,  to  prevent  the  sacrifice  of  prop- 
erty at  forced  sales,  construed  in 

Goolsby  &  a/s.  v.  Stroller,  comm*r,    107 

5.  The  act.  Code,  ch.  135,  §  31,  p.  612,  con- 
strued in  Hale  V.  Home  &  als,,       112 

6.  The  act.  Code,  ch.  52,  §g  2,  4, 6,  construed 
in  Mitchell  y,  Thornton  &  al,,        164 

7.  The  act,  Code.  ch.  177,  §  19,  p.  733,  in 
relations  to  judgments  in  actions  against 
two  or  more  defendants,  construed  in 

Moffett  V.  Bickle,  280 

8.  The  act  of  March  3,  1866,  and  that  of 
February  28, 1867,  for  adjusting  Confederate 
debts  considered  and  sustained  in 

Pharis  v.  Dice,  303 

9.  The  act.  Code,  ch.  179,  §  4,  p.  736,  in 
relation  to  injunctions,  construed  in 

Muller,  &c.  v.  Bayly  &  al,,  521 

10.  The  act  of  June  29,  1870,  Sess.  Acts 
1869-70,  ch.  174,  §  6,  p.  232,  in  relation  to  junk 
dealers,  construed  in        Hirsh^s  case,        785 

11.  The  §  14,  article  6,  of  the  constitution, 
construed  in  Chahoon^s  case,        822 

SUBROGATION. 

1.  When  creditors  or  sureties  of  the  debtor 
paying  the  debt  entitled  to  be  subrogated  to 
the  right  of  let^atees  whose  legacies  are 
charged  upon  land  in  the  hands  of  a  pur- 
chaser. See  Vendof  and  Purchaser,  No.  7, 
8,  and 

BurweWs  admWs  v.  Fauber  &  als.,     446 

SURETIES. 

1.  When  sureties  of  an  adm'r  paying  the 
debts,  will  be  substituted  to  the  rights  of 
creditors  against  land  in  the  hands  of  a  pur- 
chaser. See  Vendor  and  Purchaser,  No.  7, 
8,  and 

BurweWs  adm*rs  v.  Fauber  &  als,,     446 


2.  By  what  acts,  admissions  and  declara- 
tions of  principal  sureties  are  bound,  and  to 
what  extent.    See  Bonds,  No.  12, 13,  and 

Walker,  Per.  Rep.  v.  Pierce,  722 

TAXES  AND  TAXATION. 

1.  The  proceeding  to  be  relieved  of  a 
double  tax,  is  a  civil  proceeding. 

Neal  6f  others  v.  Commonwealth,       511 

2.  H  has  taken  out  a  license  as  a  storager, 
and  also  as  a  tobacco  auctioneer.  But  if  H 
receives  tobacco  from  the  grower  on  consign- 
ment, sells  it  at  auction,  makes  advances  to 
the  owner,  charges  him  storage,  an  auction 
fee,  and  a  commission  on  the  amount  of  sales, 
independent  of  his  charge  as  auctioneer,  and 
accounts  with  him  for  the  balance,  he  is  bound 
to  obtain  a  license  as  a  commission  merchant, 
and  pay  the  tax  assessed  thereon  according 
to  law.  Idem,       511 

3.  The  keepers  of  a  billiard  saloon  may  be 
required  to  take  out  a  license,  and  pay  a  tax 
thereon. 

Lewellen,  Sergeant  for,  &c.  v.  Lock- 
harts,  570 

4.  The  fact  that  capital  is  invested  in  bil- 
liard tables  and  other  necessary  furniture  of  a 
billiard  saloon,  which  capital  may  be  taxed 
as  property  under  §  32  of  the  act  of  June  1870, 
does  not  exempt  the  pursuit  from  a  license 
tax.  Idem,        S70 

5.  The  real  and  personal  estate  of  the  Rich- 
mond and  Danville  Railroad  Co.,  used  for  the 
purposes  of  their  business,  is  by  the  charter 
of  the  company  exempt  from  taxation,  both 
State  and  municipal. 

City  of  Richmond  v.  Richmond  and 
Danville  R.  R.  Co.,  604 

6.  A  city  charter  is  not  a  contract 
951     •between  the  State  and  the  city,  secur- 
ing to  the  city  the  absolute  power  of 
taxation,  beyond  the  control  or  modification 
of  the  Legislature.  Idem,        604 

7.  The  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  element  of 
sovereignty ;  and  can  only  be  surrendered  or 
diminished  in  plain  and  explicit  terms. 

Idem,        604 

8.  Municipal  corporations  are  mere  auxil- 
iaries of  the  government,  established  for  the 
more  effective  administration  of  justice  ;  and 
the  power  of  taxation  confided  to  them  is  a 
delegated  trust.  Idem,        604 

9.  Under  the  act  of  June  29, 1870,  Sess.  Acts 
1869-70,  ch.  174,  §  6,  p.  232,  a  regular  mer- 
chant, paying  the  tax  on  him  as  such,  must 
take  out  the  license  required  by  the  act,  to 
authorize  him  to  deal  in  junk  and  second- 
hand articles  at  his  store. 

Hirsh^s  case,        785 

10.  The  act  is  not  in  violation  of  §  4,  Arti- 
cle X  of  the  constitution  of  the  State. 

Idem,        785 

TRUSTS  AND  TRUSTEES. 

'  1.  M  conveys  land  in  trust  to  pay  specified 
debts,  and  afterwards  sells  and  conveys  it  to 
G.  G  has  good  title  to  the  land,  subject  to 
the  trust ;  and  when  the  trust  is  discharged 
he  is  by  operation  of  the  statute  (Code,  ch. 
185,  §  31,  p.  612)  entitled  to  hold  the  land,  at 
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law  and  equity,  though  the  trustee  has  not 
conveved  it  to  him. 

MaU  V.  Home  &  als,^  112 

2.  M  conveys  land  to  H  in  trust  to  secure 
certain  debts.  After  the  deed  is  recorded,  C 
and  D  recover  judgments  against  M ;  and  then 
M  and  H,  and  the  principal  creditor  in  the 
trust  deed,  unite  to  sell  and  convey  the  land  to 
G  ;  and  6  pays  one-half  cash,  and  gives  his 
notes  in  one  and  two  years  for  the  balance  of 
the  purchase  money  ;  all  of  them  having  no- 
tice of  the  judgments.  H  proceeds  at  once  to 
pay  off  the  debts  secured  by  the  deed,  and 
pays  the  whole  balance  of  the  purchase 
money  to  M  before  the  notes  of  the  pur- 
chaser are  due.    Hbi^d  : 

1.  The  payment  by  H  to  M  was  in  his 
own  wrong,  and  C  and  D  are  entitled  to 
have  their  judgments  satisfied  out  of  the 
purchase  money  due  from  6.    Idem,        112 

2.  C  and  D  having  filed  their  bill  to  have 
their  judgments  satisfied  out  of  the  land, 
to  which  the  vendors  and  purchaser  are 
parties,  G  may  enjoin  the  collection  of  the 
money  from  him  by  H,  and  pay  it  into  court. 

Idem,       112 

3.  Though  the  bill  seeks  to  set  aside  the 
deed  for  fraud,  yet  as  it  makes  a  case  enti- 
tling C  and  D  to  be  paid  out  of  the  pur- 
chase money  of  the  land,  and  asks  for 
general  relief,  though  the  fraud  is  not 
proved,  they  may  have  the  purchase  money 
applied  to  the  payment  of  their  judgments. 

Idem,        112 

3.  For  the  principles  upon  which  trustees 
and  other  fiduciaries  will  be  held  to  account 
for  the  trust  fund. 

See  opinion  of  Christian,  J, 

Davis,  comm*r  v.  Harman  &  als.,     194 
Myers^  ex* or  v.  Ze telle,  733 

4.  A  commissioner  who,  under  the  direc- 
tion of  the  court,  collects  and  disburses  Con- 
federate money,  and,  by  order  of  the  court, 
retains  the  balance,  which  is  in  controversy 
between  disputing  lien  holders,  until  the 
rights  of  the  parties  are  litigated,  cannot  be 
held  responsible  personally  for  any  loss  that 
may  be  incurred  in  consequence  of  the  fund 
perishing  on  his  hands  by  the  result  of  the 
late  civil  war.  Idem,        194 

5.  It  is  the  duty  of  a  trustee  in  a  deed  to 
secure  a  debt,  not  to  sell  more  of  the  trust 
subject  than  is  necessary  to  satisfy  the  trust, 
unless  the  interest  of  the  owners  demand  it, 
or  they  request  it.     Michie  v.  Jeffries,        334 

6.  Court  dissolving  an  injunction  to  a  sale 
by  a  trustee  under  a  deed  of  trust,  may  retain 
the  cause,  and  have  the  sale  made  under  its 
directions.  How  it  niay  proceed  in  such  a 
case.  See  Practice  in  Chancery y  No.  12,  13, 
15,  and  Idem,        334 

7.  Real  estate  is  conveyed  to  a  trustee  for 
a  married  woman,  the  whole  equitable  estate 
being  vested  in  her,  free  from  liability  for 
her  husband's  debts,  and  with  express  power 
in  her  to  mortgage,  convey  in  trust  or  other- 
wise pledge  the  property,  or  any  part  of  it, 
and  the  trustee  is,  on  her  request,  to  sell  it 
and  pay  the  proceeds  to  her  or  re-invest.    The 


wife  may   subject  the  property    to  pay  the 

debts  of,  or  raise  money  for  her  husband. 

Muller,  &c,  v.  Bayly  <Sf  al,,  521 

8.  That  money   is   scarce,  and  that 

952      *the  large  cash  payment  required  at 

the  sale  under  a  deed  of  trust  will  be 

attended  with  great  if  not  irreparable  loss  to 

the  owner  of  the  property,  is  no  ground  for 

an  injunction  to  the  sale.  Idem,        521 

9.  See  Contracts,  No.  8,  and 

Morgan* s  adm*XY,  Otey  &  als.,        *  619 

10.  When  trustee  will  not  be  liable  for 
losses  which  have  accrued  in  the  manage- 
ment of  the  trust  fund. 

See  Principal  and  Agent,  No.  6,  7,  8, 9,  and 
Myer^s  ex* or  v.  Zetelle,  733 

Pizzini's  committee  v.  Zetelle,  733 

USURY. 

1.  In  an  action  against  the  maker  and  four 
endorsers  of  a  negotiable  note,  upon  the  plea 
of  usury,  the  usury  being  proved  as  to  the 
maker  and  first  three  endorsers,  but  not  as 
to  the  fourth,  there  may  be  a  judgment  in 
favor  of  the  former,  and  against   the  last. 

Moffett  v.  Bickle,  280 

2.  When  bond  and  deed  of  trust  not  usuri- 
ous, how  usury  cannot  be  set  up  in  the  appel- 
late court ;  and  who  cannot  set  up  usury  on 
a  bond.    See  Contracts,  No.  5,  and 

Michie  v.  Jewries,  334 

3.  What  a  contract  of  hazard,  and  not  usury. 
See  Bonds,  No.  4,  and 

Hilb,for,  <Sfc.  v.  Peyton  ^  als.,  386 

VENDOR  AND  PURCHASER. 

By  a  contract  in  writing,  R  C  sells  to  N  C 
*'his  tract  of  land  on  Smith's  creek  and  Gas- 
per creek,  in  the  county  of  W,  except  the 
church  and  one  acre  of  gfround,  which  R  C 
reserves.  After  stating  the  consideration, 
being  $6,500,  and  N  C's  tract  of  land  of  one 
hundred  and  fifty  acres,  it  says :  **R  C's  tract 
supposed  to  contain  one  thousand  acres  more 
or  less."    Hbi^d  : 

1.  The  language  of  the  contract  in  refer- 
ence to  the  quantity  of  the  land  in  the 
tract  is  mere  matter  of  description;  and 
parol  evidence  is  admissible  to  show  what 
was  the  intention  of  the  parties — that  they 
intended  to  be  governed  by  the  estimated 
quantity,  and  that  it  was  a  sale  in  gross. 

Caldwell -v.  Craig,  132 

2.  The  sale  being  a  sale  in  gross,  N  C  is 
not  entitled  to  any  abatement  of  the  pur- 
chase money,  though  the  tract  contained, 
in  fact,  but  eight  hundred  acres. 

Idem,        132 

3.  R  C  having  sued  N  C  at  law  upon  the 
bonds  given  for  the  purchase  money,  and 
N  C  having  set  up  the  defence  of  equitable 
set-off,  for  the  value  of  the  deficiency  in 
the  quantity  of  the  land,  the  rules  govern- 
ing an  equitable  forum  must  apply,  and 
the  plaintiff  be  permitted  to  rebut  the  claim 
by  any  evidence  which  would  l>e  consid- 
ered appropriate  to  his  defence,  had  the 
defendant  elected  to  proceed  by  bill  in 
equity.  Idem,       132 

4.  A  purchaser  of  land  for  value  without 
notice,  actual  or  constructive,  having  ob- 
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tained  a  conveyance,  will  not  be  affected 
by  any  latent  equity,  whether  by  lien  or 
incumbrance,  of  trust,  or  fraud,  or  any 
other  claim. 

Carter  y,  Allan  &  als.^  241 

5.  ^ee  Judicial  Sales,  No.  3, 4,  6,  and 
Dixon  &  als,  v.  McCue^s  adtn^r  & 

als.,  373 

Effinger  v.  Ralston  &  als,,  430 

6.  F  devises  his  H  land  to  be  sold  for  the 
payment  of  his  debts,  and  gives  his  P  land 
to  two  sons,  charged  with  legacies  to  his 
wife  and  other  children.  The  two  sons, 
who  were  the  executors  of  F,  sell  the  H 
land,  and  apply  the  proceeds  to  pay  two  of 
the  changes  on  their  land,  and  then  sell 
their  land  to  F,  their  deed  referring  to  the 
will  of  F.  B  has  constructive  notice  of  the 
provisions  of  the  will  of  F,  and  that  the  H 
land  had  been  sold  to  pay  charges  upon 
the  land  he  purchased,  and  was  bound, 
therefore,  to  enquire  whether  the  debts  of 
F  had  been  discharged: 

BurwelVs  adtn^r  v.  Fauber  &  als,,       446 

7.  B  being  a  purchaser  with  constructive 
notice,  his  'land  is  liable  to  satisfy  the 
charges  upon  it;  and  two  of  the  charges 
having  been  satisfied  out  of  the  H  tract, 
the  creditors  are  entitled  to  be  subrogated 
to  the  rights  of  these  legatees,  and  to  the 
extent  of  these  charges,  to  have  the  land 
of  B  subjected  to  the  satisfaction  of  their 
claims.  Idem,        446 

8.  There  having  been  a  decree  against 
the  sureties  of  F  as  adm'r  of,  &c.,  in  favor 
of  creditors,  and  the  sureties  having  paid 
the  decree,  have  a  right  to  be  substituted 
to  the  creditors'  right  against  the  land  of 

B.  Idem,        446 

953  •9.  The  statute  of  frauds  and  per- 

juries applies  to  a  contract  between 
a  purchaser  of  real  estate  and  a  third  per- 
son for  an  interest  in  the  property. 

iValker  v.  Herring,  678 

10.  An  auctioneer  selling  real  estate  at 
auction,  is  the  agent  of  both  vendor  and 


purchaser,  and  his  writing  at  the  time 
the  name  of  the  purchaser,  to  the  written 
terms  of  sale,  binds  the  purchaser. 

Idem,        678 

11.  QuiSRB :  If  the  auctioneer  can  bind 
the  purchaser  at  auction  of  real  estate,  by 
subscribing  the  name  to  the  terms  of  sale, 
after  the  sale  is  completed :  and  it  seems 
he  cannot.  Idem,        678 

12.  An  auctioneer  conducting  a  sale  of 
real  estate,  writes  the  name  of  W  as  a 
purchaser.  His  partner,  who  was  not 
present  at  the  sale,  without  any  communi- 
cation with  or  authority  from  H,  on  the 
day  after  the  sale  writes  the  name  of  H  as 
a  joint  purchaser  with  W.  The  partner 
had  no  authority  to  write  the  name  of  H ; 
and  H  is  not  bound  by  it.  Idem,        678 

13.  When  title  vested  in  a  purchaser  with- 
out a  conveyance  by  a  trustee.  See  Con* 
veyances.  No.  1,  and 

Hale  V.  Home  &  als,,  112 

VENIRE  FACIAS. 

See  Criminal  Jurisdiction  and  Proceedings, 
No.  5,  and 

Chahoon*s  case,  822 

No.  8,  Ptice^s  case,  846 

No.  11,  Sands*  case,  871 

WITNESSES. 

1.  An  absolute  deed  of  sale  of  personal 
effects  held  to  be  fraudulent  upon  the  testi- 
mony of  one  of  the  grantors,  and  corroborat- 
ing circumstances. 

Brown  df  al,  v.  Molineux,  Duffield 
df  Co.  &  als,,  539 

2.  Nemo  allegans  suam  turpitudinem  audi- 
endus  est,  if  it  be  law,  does  not  apply,  where 
it  is  the  creditors  of  the  parties  who  assails 
the  deed,  and  call  upon  one  of  them  to  prove 
the  fraud.  Idem,        539 

3.  See/ttrory,  No.  1,  and 

Howard  &  al,  v.  McCall,  admW  for, 
&c„  205 
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payment  was  more  than  sufficient  to  absorb 
the  payment.  The  debtor  not  having  di- 
rected the  application  of  the  payment,  it  was 
the  right  of  the  creditor  to  apply  it  to  the 
first  bond ;  and  if  neither  had  applied  it,  the 
law  would  apply  it  to  the  first  bond  due  ;  and 
it  is  to  be  presumed  it  was  so  applied. 
Howard  &  aL  v.  McCall^  aam*r/or^ 
&c.,  205 

2.  For  the  rules  upon  which  partial  pay- 
ments will  be  applied,  see  Judge  Christianas 
opinion.  Idem^        205 

3.  See  Accord  and  Satisfaction  No.  2,  and 
Campbell  v.  Ranson  &  als.<,  405 

4.  Payments,  how  scaled.  See  Lunatics, 
No.  5,  and 

Bird*s  committee  v.  Bird,  712 

PENITENTIARY  CONVICTS. 

1.  A  penitentiary  convict  is  hired  to  work 
on  a  railroad,  and  in  Bath  county,  in  attempt- 
ing to  escape,  he  kills  the  man  put  by  the 
contractor  to  guard  him.  He  may  be  tried 
for  the  oflFence  before  the  Circuit  court  of  the 
city  of  Richmond,  and  by  a  jury  summoned 
from  the  city.  Ruffih's  case,        790 

2.  The  bill  of  rights,  though  made  a  part 
of  the  present  construction,  has  the  same 
force  and  authority,  and  no  more,  that  it  has 
alwa3*s  had.  And  the  principles  which  it 
declares  have  reference  to  freemen,  and  not 
to  convicted  felons.  Idem,        790 

3.  A  convicted  felon  has  only  such  rights  as 
the  statutes  may  giv6  him.  Idem,        790 

4.  A  person  convicted  of  felony  and  sen- 
tenced to  confinement  in  the  penitentiary,  is, 
until  the  time  of  his  imprisonment  has 
expired,  or  he  has  been  pardoned,  in  contem- 
plation of  law,  in  the  penitentiary,  though 
he  may  have  been  hired  out  to  work  on  a  rail- 
road, or  the  like,  in  a  distant  county ;  and 
the  laws  relating  to  convicts  in  the  peniten- 
tiary apply  to  him.  Idem,        790 

PI^EADINGS— -<4/  Common  Law. 

1.  See  Covenant,  Nos.  3,  4,  and 

Jones  V.  Thomas,  96 

941  *2.  See  Debt.  No.  1,  and 

Dungan  v.  Henderlite,  149 

PLEADINGS— /«  Equity. 

1.  A  bill  is  fatally  defective^  as  a  bill  of 
review,  if  it  fails  to  show  defect  in  the  pro- 
ceedings in  the  cause  it  seeks  to  review,  or  to 
allege  that  the  plaintiff  had  discovered  evi- 
dence since  the  decree,  that  she  could  not  by 
reasonable  diligence  have  ascertained  before. 

Carter  v.  Allan  &  als.,  241 

2.  The  bill  seeks  to  set  aside  a  decree  for 
the  sale  and  conveyance  of  the  land  of  a 
lunatic,  for  fraud,  and  also  a  subsequent  con- 
veyance of  the  land  to  a  purchaser  for  value. 
It  is  fatally  defective  as  to  this  last  pur- 
chaser if  it  fails  to  charge  him  with  notice 
of  the  fraud.  Idem,        241 

3.  When  the  plaintiff  has  an  interest  in 
the  subject  matter  of  a  suit,  the  bill  may  be 
amended,  and  other  persons  having  the  same 
interest  may  be  joined  as  co-plaintiffs. 

Coffman  v.  Sangston  df  als,,  263 


4.  If  plaintiff  has  no  interest  in  the  sub- 
ject matter  of  a  suit,  how  and  when  the 
objection  may  be  taken.  See  Practice  in 
Chancery,  No.  9,  and  Idetn^        263 

POWERS. 

1.  Testator  directs,  first,  that  so  long  as 
his  wife  L  remains  his  widow,  all  his  prop- 
erty, real  and  personal,  shall  be  kept  to- 
gether, and  subject  to  the  executor,  but  the 
possession  to  remain  with  L  during  her 
widowhood.  Second.  If  she  marries  she  is 
to  take  one- third  of  his  estate,  and  the  re- 
mainder to  go  into  possession  of  his  execu- 
tor ;  and  if,  in  his  opinion,  it  should  at  any 
time  thereafter  be  for  the  interest  of  his 
children  to  sell  the  entire  estate  and  loan  the 
money  for  their  benefit,  the  executor  may 
sell  the  same  at  his  discretion.  The  widow 
renounces  the  will,  and  dower  is  assigned 
her  by  an  order  of  court,  to  which  the  chil- 
dren are  not  parties.  The  executor  and 
widow,  she  selling  her  dower  interest,  join 
in  selling  and  conveying  the  land,  the  exec- 
utor acting  under  the  power.    Hbi.d  : 

1.  The  executor  had  no  authority  to  sell 
under  the  power  during  the  widowhood 
of  L. 

Raper  v.  Sanders,  60 

2.  On  a  bill  by  the  children  to  set  aside 
the  sale,  the  court  may  set  aside  the  sale 
so  far  as  made  by  the  executor,  and  con- 
firm it  so  far  as  made  by  the  widow ;  and 
direct  a  new  assignment  of  dower. 

Idem,        60 

PRACTICED— W/  Common  Law. 

1.  T  sues  P  in  unlawful  detainer.  P  has  T 
summoned  as  a  witness ;  but  agrees  with  T 
that,  if  she  will  produce  in  evidence  on  the 
trial  the  deed  of  lease  under  which  he  claimed 
to  hold,  he  would  not  require  her  to  be  pres- 
ent. When  the  case  is  called,  T's  counsel, 
she  being  absent,  is  asked  whether  the  lease 
will  be  introduced  in  evidence ;  and  they  say 
it  will  be  produced,  but  its  admissibility 
will  then  have  to  be  determined,  P  is  en- 
titled to  a  continuance  of  the  cause. 

Taylor  v.  Peck,  11 

2.  Even  if  T  and  P  misunderstood  each 
other  as  to  whether  the  paper  was  to  be 
introduced  in  evidence  or  produced  on  the 
trial,  P  is  entitled  to  a  continuance. 

Idem,        11 

3.  Where  a  case  is  heard  by  the  court 
without  a  jury,  it  is  a  matter  of  indifference 
in  what  order  the  evidence  is  heard. 

Wright  V.  Rambo,  158 

4.  Upon  a  motion  by  the  defendant  to 
quash  an  attachment  sued  out  against  his 
property  by  the  plaintiff,  the  onus  is  on  the 
plaintiff  to  show  that  the  attachment  was 
issued  on  sufficient  cause,  and  he  may,  there- 
fore, be  required  to  introduce  his  evidence 
first.  Idem,,        158 

5.  When  the  motion  to  quash  the  writ  and 
inquest  in  case  of  a  road  should  be  made, 
and  when  defects  will  be  held  to  be  waived. 
See  Roads,  No.  4,  5,  6,  and 

Mitchell  V.  Thornton  &  aL,  164 
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6.  How,  in  such  cases,  objection  to  the  in- 
quest may  be  made,  and  what  and  when  evi- 
dence may  be  introduced  to  show  the  damages 
assessed  adequate  or  inadequate.  See  Roads, 
No.  8,  9, 10,  and  Idem,        164 

7.  Though  parol  evidence  of  the  contents 
of  a  book  has  been  admitted,  though  objected 
to,  without  excuse  for  failing  to  produce  the 
book,  yet,  if  after  exception  has  been  taken, 
evidence  is  introduced  showing  good  reason 
why  the  t>ook  cannot  be  produced,  the  error 
is  thereby  cured. 

Piageon  v.  Williams,''  adm*rs,  251 

942  •8.  In  an  action  of  debt  by  the  holder 
of  a  negotiable  note,  against  the 
maker  and  four  endorsers,  upon  the  plea  of 
usury  by  the  endorsers,  the  jury  found  that 
the  note  was  endorsed  by  the  first  three  en- 
dorsers for  the  accommodation  of  the  maker, 
and  was  sold  by  him  to  the  fourth  endorser, 
at  a  usurious  rate  of  interest ;  who  after- 
wards and  before  it  became  due,  endorsed  it 
to  the  holder  for  value.  Upon  the  verdict 
the  court  should  render  a  judgment  in  favor 
of  the  maker  and  first  three  endorsers,  and 
against  the  fourth  endorser,  under  the  act, 
Code.  ch.  177,  §  10,  p.  733. 

Moffett  V.  Bickle,  280 

9.  Upon  the  question  of  an  alteration  in 
the  bond  sued  on,  if  the  case  agreed  does  not 
state  the  alteration  was  made  after  the  exe- 
cution of  the  bond,  the  court,  in  pronouncing 
the  conclusion  of  law  upon  the  facts,  cannot 
assume  that  such  was  the  fact. 

Ramsey*s  adm*rs  v.  McCue  6f  als,,       349 

10.  The  question  as  to  the  time  when,  and 
by  whom  and  with  what  intent,  an  altera- 
tion, apparent  upon  the  face  of  a  bond,  was 
made,  is  a  question  of  fact  to  be  ascertained 
by  a  jury,  and  cannot  be  inferred  bv  the  court. 

Idem,        349 

11.  Seejudgmenls,  No.  4,  and 

Gunn  df  als,  v.  Turner's  adm'r,  382 

12.  For  proceedings  at  rules,  see  Office 
Judgments,  No.  1,  2,  3,  and 

Wall  V.  Alwell,  401 

13.  It  is  error  for  the  court  to  instruct  the 
jury,  when  the  scale  of  depreciation  shall 
be  applied  to  a  Confederate  debt ;  it  is  for 
the  jury  to  fix  the  time. 

Moses  V.  Trice,  556 

PRACTICE  IN  CRIMINAI^  CASES. 
See  Criminal  Jurisdiction  and  Proceedings, 

PRACTICE— /«    Chancery, 

1.  See  Specific  Performance,  No.  1,  2,  3,  4, 
and  McComas  v.  Easly,        23 

2.  As  to  decrees  between  co-defendants. 
See  Co-defendants,  No.  1,  and 

Election,  No.  2,  and 

Glenn  v.  Clark  df  als,,  35 

3.  On  a  bill  by  infants  to  set  aside  a  sale 
of  land  by  the  executor  under  the  power 
which  does  not  authorize  it,  the  widow  join- 
ing in  the  sale  and  selling  her  dower  interest 
which  had  been  assigned  to  her,  the  court 
may  set  aside  the  sale  so  far  as  made  by  the 
executor,  and  confirm  it  so  far  as  made  by 
the  widow ;  and  direct  a  new  assignment  of 
dower ;  the  first  assignment    having  been 


made  under  an  order  to  which  the  infants 
were  not  parties. 

Paper  v.  Sanders,  60 

4.  In  such  case,  though  the  bill  does  not 
pray  that  the  sale  may  be  set  aside,  yet  if  it 
makes  a  proper  case  for  such  relief,  it  may 
be  given  under  the  prayer  for  general  relief. 

Idem,        60 
Hale  V.  Home  &  als,,  112 

5.  See    Trusts  and  Trustees,  No.   2,    and 

Idem,        112 

6.  When  the  plaintiff  offers  no  proof  of  the 
allegations  of  his  bill,  and  they  are  not 
admitted  by  the  answer,  though  if  proved 
they  would  entitle  him  to  an  account,  the 
bill  should  be  dismissed  at  the  hearing. 

Lee  county  justices  v.  Fulkerson,  182 

7.  Judgment  having  been  recovered  by  the 
high  sheriff  against  his  deputy,  for  his 
default  in  paying  over  money  to  county  cred- 
itors, the  deputy  applies  for  and  obtains  an 
injunction,  on  the  grounds  that  he  had  been 
induced  to  confess  the  judgment  upon  the 
agreement  of  the  high  sheriff,  that  the 
account  should  be  settled  by  persons  named, 
and  the  execution  should  only  issue  for  the 
amount,  if  any,  found  due  from  the  deputy  ; 
and  that  in  fact  nothing  was  due ;  and  in 
breach  of  this  agreement  execution  had  been 
sued  out  on  the  judgment.  At  the  hearing 
the  injunction  is  dissolved  and  the  bill  dis- 
missed ;  and  this  decree  is  afiirmed  on  appeal. 
The  deputy  is  estopped  from  proceeding  by 
bill  in  equity  against  the  justices  of  the 
county  to  recover  the  amount  he  has  paid  to 
the  county  creditors,  above  what  he  has  col- 
lected from  the  county  levies.    Idem,        182 

8.  There  is  a  decree  by  default  against 
the  defendant,  and  he  gives  notice  to  the 
counsel  of  the  plaintiff,  that  he  will  move 
the  judge  in  vacation  to  reverse  the  same, 
and  to  make  such  order  in  the  cause  as  might 
be  deemed  just  and  proper.  The  notice  is 
not  served  on  the  plaintiffs,  but  on  their 
counsel  in  the  cause.  The  judge  may  prop- 
erly refuse  to  entertain  the  motion,  on  the 
ground  that  the  notice  was  too  vague  and 

indefinite  to  warrant  the  court  to 
943      amend  or  'reverse  the  decree,  and  also 

because  it  had  not  been  served  on  the 
plaintiff.  And  for  the  same  reasons  the 
appellate  court  may  dismiss  the  appeal  as 
im providently  awarded. 

Cojfman  v.  Sangston  <Sf  als.,  263 

9.  If  it  appears  from  the  bill  that  the  plain- 
tiff has  no  interest  in  the  subject  matter  of 
the  suit,  the  objection  may  be  made  by 
demurrer.  If  this  does  not  appear  on  the  bill 
the  objection  may  be  taken  by  plea,  or  at  the 
hearing  of  the  cause.  But  if  the  objection  is 
not  taken  until  the  hearing,  if  it  appears 
from  any  part  of  the  record  that  the  plaintiff 
has  an  interest  in  the  subject  matter  of  the 
suit,  it  will  not  avail ;  and  the  appellate  court 
will  not  reverse  the  decree  because  such  inter- 
est is  not  stated  in  the  bill.  Idem,        263 

10.  When  the  plaintiff  has  an  interest  in 
the  subject  matter  of  the  suit,  the  bill  may  be 
amended,  and  other  persons  having  the  same 
interest  may  be  joined  as  co-plaintiffs. 

Idem,        263 
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